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PREFACE  TO  ELEVENTH  EDITION. 


Since  the  last  edition  of  this  work  was  published  in  1914, -more  than  two 
thousand  bankruptcy  cases  have  been  decided  in  the  Federal  and  State  courts, 
and  two  important  amendments  have  been  enacted  by  Congress,  materially 
affecting  bankruptcy  practice.  Many  of  the  cases  are  of  great  importance 
and  have  tended  to  dispose,  finally,  of  controverted  questions.  These  facts, 
are  sufficient  in  themselves  to  justii'^^the  pu^^hers  of  Collier  on  Bankruptcy 
in  continuing  the  well-established  policy  of  publishing  periodical  editions 
of  the  work. 

The  work  has  been  largely  rewritten  and  many  parts  of  it  have  been 
rearranged.  The  general  scheme  of  retaining  the  sections  of  the  Bankruptcy 
Act  as  the  basis  of  the  work,  placing  the  discussion  or  treatise  under  the 
several  sections,  has  been  so  well  received  by  the  profession  that  it  has  been 
deemed  advisable  to  retain  this  method  of  treatment.  The  analysis  of 
subject-matter  under  the  section  has  been  made  more  in  detail  —  many 
headings  having  been  inserted  which  were  not  in  former  editions.  This  will 
obviously  make  the  great  mass  of  the  law  more  available  for  use. 

The  notes  have  been  much  amplified,  by  including  therein  copious  extracts 
from  decisions  and  findings  of  the  courts  on  important  matters.  The  cases 
which  merely  reiterate  previous  rulings  have  been  cited  in  their  appropriate 
connection. 

The  publishers  and  editor  are  much  gratified  at  the  favorable  reception 
of  this  book  through  its  numerous  editions  over  a  period  of  nearly  twenty 
years.  No  other  work  on  the  subject  has'been  published  so  often.  Each 
has  met  with  the  approval  of  bench  and  bar.  It  is  on  this  account  with 
pardonable  confidence  that  it  is  anticipated  that  this  edition  will  meet  the 
favor  of  bankruptcy  practitioners  and  others  interested  in  the  subject. 

The  book  has  been  reindexed.  The  increase  in  the  size  is  occasioned  by 
the  ever-increasing  number  of  bankruptcy  cases.  This  increase  may  be 
noted  by  a  comparison  of  the  new  table  of  cases  in  this  edition  with  those 
in  former  editions.  This  edition  includes  citations  of  and  quotations  from 
all  cases  reported  in  the  American  Bankruptcy  Reports,  down  to  and  includ- 
ing volume  38. 

Feank  B.  Gilbert. 

October  1,  1917. 
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PREFACE   TO   TENTH   EDITION. 


The  tenth  edition  of  this  work  brings  down  to  date  the  former  edition, 
including  all  the  recent  reported  cases  on  the  subject.  Many  new  and  im- 
portart  questions  have  arisen  since  the  last  edition  which  have  been  con- 
sidered and  determined,  and  which  must  necessarily  be  treated  to  make  the 
work  complete  and  comprehensive.  The  changes  in  the  law  of  bankruptcy 
ate  constant  and  varied.  While  the  tendency  has  been  toward  definiteness, 
and  many  former  inconsistencies  and  conflicts  in  the  authorities  have  been 
eliminated  by  authoritative  decisions  of  the, United  States  Supreme  Court, 
new  difficulties  have  appeared  which  have  produced  a  lack  of  harmony  in 
the  authorities.  It  has  therefore  been  d«emed  advisable  to  continue  the 
policy  of  publishing  periodically  a  new  edition  of  this  work  so  that,  the 
thousands  of  lawyers  and  judges  who  are  actively  engaged  in  the  considera- 
tion of  qiiestions  arising  in  bankruptcy  law  may  have  constantly  available 
the  very  latest  authoritative  expressions  upon  the  subject. 

This  edition  contains  all  the  recent  cases  on  bankruptcy  decided  by  State 
and  Federal  courts,  and- includes  citations  and  quotations  from  all  cases  re- 
ported in  the  American  Bankruptcy  Eeports,  down  to  and  including 
volume  31. 

JtJIIfE  1,   1914.  .  rEANK  B.   GlLBEBT. 
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PREFACE  TO  NINTH  EDITION. 


It  will  be  noticed,  upon  an  examination,  of  this  edition  of  Collier  on 
Bankruptcy,  that  the  work  has  been  greatly  enlarged,  and  that  the  entire  text 
and  notes  have  been  revised,  and  a  large  amount  of  new  matter  inserted.  In 
preparing  the  work  the  method  of  treatment  used  in  former  editions  has  been 
followed.  The  matter  in  the  text  has  been  classified  much  more  minutely 
than  in  former  editions.  The  great  volume  of  the  law  under  the  important 
sections  of  the  Bankruptcy  Act  has  necessitated  more  careful  and  complete 
analysis.  The  text  has  been  amplified  by  more  extensive  discussion  of  many 
of  the  troublesome  questions  which  have  arisen  to  disturb  the  minds  of  both 
lawyer  and  judge.  The  notes  have  been  increased  in  volume  and  number  to 
give  room  for  digests  of  cases  supporting  -the  text,  and  extracts  of  opinions  of 
the  courts  relative  to  matters  of  importajice  discussedl  in  the  text. 

Mr.  Collier,  the  learned  author  of  the  first  edition  of  this  work,  clearly 
stated  his  reasons  for  treating  the  law  of  bankruptcy  as  a  branch  of  statutory 
law.  He  made  the  sections  of  the  bankruptcy  act  the  basis  for  his  discussion. 
Each  of  the  subsequent  editors  has  adopted  this  method,  so  that  Collier  on 
Bankruptcy  is  now  the  only  important  work  on  bankruptcy  which  has  so 
correlated  the  text  of  the  bankruptcy  act  with  the  discussion  thereon,  as  to 
recognize  the  principle  that  the  act  lies  at  the  foundation  of  the  law  and 
practice  in  bankruptcy.  Without  the  bankruptcy  act«there  would  be  no  bank- 
ruptcy law.  The  subject  cannot  be  logically'  and  effectually  treated  by 
relegating  the  act  to  an  appendix.  We  have  therefore  retained  the  former 
arrangemenit  of  placing  the  sections  of  the  act  in  their  consecutive  order, 
completing  the  discussion  under  each  section,  and  imiting  the  related  sub- 
jects by  appropriate  cross-references. 

Many  new  forms  have  been  added.  The  annotations  of  the  General  Orders 
are  much  more  complete  than  in  former  editions.  The  entire  work  has  been 
revised,  increasing  the  size  of  the  former  edition  more  than  one^third.  It  has 
been  somewhat  diificult,  under  our  plan,  to  compass  the  subject  within  one 
volume.  It  was  thought  desirable  to  accomplish  this,  even  at  the  expense 
of  making  the  volume  somewhat  bulky. 

The  cases  reported  in  the  American  Bankruptcy  Eeports  to  the  end  of 
volume  21,  and  in  Federal  Eeporter,  Volume  194,  and  in  United  States 
Supreme  Court  Eeports,  Volume  224,  have  been  cited  and  discussed. 

Feank  B.  Gilbert. 
Albany,  N.  Y.,  August  15,  1912. 
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PREFACE  TO  EIGHTH  EDITION. 


The  eighth  edition  pi  this  work  is  piada  necessary  by  the  ipiportant  amend- 
naents  to  the  Bankruptcy  Act  by  the  Act  of  June  25,  1910.  Nearly  two 
years  have  elapsed  since  the  publication  of  tlie,, former  edition  and  in  that 
period,  about  five  hundred  bankruptcy  cases  have  been  reported,  many  of 
ihexTj,  very  important.  The  .amendments  of  1910  were  prepared  by  acknowl- 
edged experts  in  bankruptcy  law,  for  the  purpose  of  settling  many  disturbing 
questions,  in  respect  to  which  a  number  of  controversies  had  arisen,  and  of 
obviating  the, confusion  which  had  arisen  because  of  divergent  views  as  to  the 
compensation  of  receiyers  and  trustees..  These  amendments  are  far  reaching 
in  their  effect.  They  completely  -nullify  many  decisions  which  were  con- 
trolling in  the  several  jurisdictions.  In  view  of  the  many  changes  thus  made 
in  the  law,  the  publishers^  in  furtherance  of  their  policy  of  keeping  this  work 
abreast  of  the  times,  could  not  do  otherwise  than  cause  a  new  edition  thereof 
to  he  prepared  and  published. 

.  The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Reports,  down  to  and  including  page  456  of  volume  24,  together 
with  other  cases  of  even  date,  not  included  in  that  series  because  not  deemed 
properly  within  the  scope  thereof. 

Frank  B.  Gilbert, 

Albany,  IST.  Y.,  October  1,  1910. 
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PREFACE  TO  SEVENTH  EDITION. 


This  new  edition  of  Collier  on  Bankruptcy  is  published  in  pursuance  of 
the  publishers'  policy  of  keeping  the  work  abreast  of  the  development  of  the 
law  on  the  subject.  In  preparing  this  edition  it  has  seemed  necessary  to 
entirely  rewrite  a  large  portion  of  the  text.  The  method  of  treatment  used 
in  former  editions  has  been  followed  in  this,  but  the  discussion  under  the 
several  sections  of  the  bankruptcy  act  has  been  reclassified  and  extended. 
The  notes  have  been  made  more  prominent ;  many  of  the  new  and  important 
cases  cited  therein  being  digested  and  applied  to  the  principles  laid  down  in 
the  text. 

In  recognition  of  the  fact  that  the  law  of  bankruptcy  is  based  solely 
upon  the  Federal  Bankruptcy  Act,  the  several  sections  of  that  act  have  been 
-nlearly  set  forth  at  the  beginning  of  each  chapter.  Such  sections  are  ce- 
mented together  by  exhaustive  cross  references  at  the  end  of  each  section,  and 
in  the  foot  notes.  The  general  orders  containing  correlative  matter  are 
quoted  or  referred  to  as  the  occasion  demands.  As  in  former  editions,  the 
text  of  the  statute  has  thus  been  given  its  proper  place  in  the  work. 

It  is  desirable  to  call  attention  to  this  feature  of  the  work.  To  the  editor's 
mind  it  is  one  of  the  things  which  has  made  this  work  a  success.  If  it  had 
been  thought  advisable,  the  so-called  text-book  method  of  treating  the  subject 
might  have  been  adopted  without  additional  labor  or  expense.  The  experi- 
ence of  lawyers  and  judges  dealing  with  bankruptcy  has  shown  the  import- 
ance of  keeping  the  several  parts  of  the  statute  in  their  proper  relation  with 
the  discussion  to  which  they  pertain.  Every  bankruptcy  case  relates  to  some 
particular  provision  of  the  Bankruptcy  Act.  The  principle  laid  down  in  the 
case  pertains  to  the  application  or  discussion  of  such  provision.  It  is  not 
desirable  to  disassociate  the  case  and  the  statute.  We  have  therefore  con- 
tinued our  former  method  of  treating  this  important  subject,  and  are  firm  in 
the  belief  that  it  is  what  the  practitioner  wants. 

The  general  orders  have  been  separately  treated;  all  of  the  cases  pertain- 
ing thereto  having  been  grouped  and  considered  thereunder.  This  is  a  new 
feature  which  will  prove  serviceable.  A  complete  new  index  has  been  made 
covering  the  entire  subject. 

The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Reports  down  to  and  including  the  first  three  numbers  of  volume 
21  thereof,  together  with  such  English  cases  and  cases  arising  under  the 
former  bankruptcy  acts  as  are  applicable. 
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X  Peeface  to  Seventh  Edition. 

Much  of  the  valuable  matter  contained  in  former  editions  of  this  work  has 
been  retained.  The  many  important  and  trustworthy  comments  upon  the 
Jaw  made  by  Mr.  Hotchkiss  in  the  Fourth  Edition  will  still  be  found  in  their 
places,  with  such  elaboration  as  seems  necessary  to  conform  with  recent  devel- 
opments in  the  law. 

FeABTK  B,  GrILBEET. 

Albany,  May  1,  1909. 


-~^  1 


PiEFACE  TO  SIXTH  EDITION. 


Two  years  have  elapsed  since  the  former  edition  of  this  work  was  pub- 
lished. During  this  time  nearly  600  cases  involving  the  interpretation  and 
application  of  the  National  Bankruptcy  Act  have  been  decided,  all  of  which 
have  been  reported  in  volumes  13  to  16,  and  in  the  first  three  numbers  of 
volume  17  of  the  American  Bankruptcy  Keports.  Many  of  these  cases  con- 
clusively settle  disputed  questions  and  are  authoritative  declarations  of  im- 
portant doctrines.  The  character"  of  these  cases  has  required  occasional 
modifications  of  the  text  of 'the  former  edition.  In  many  instances  new 
paragraphs  and  subdivisions  have  been  inserted  for  the  purpose  of  conform- 
ing the  text  to  the  trend  of  the  judicial  decisions. 

The  law  of  bankruptcy  is  based  upon  the  Federal  statute.  Explanatory 
and  illustrative  cases  are  cited  and  commented  upon  in  this  edition,  as  in  the 
former  editions,  for  the  purpose  of  clearly  showing  what  the  statute,  means 
and  how  it  should  be  applied.  It  may  be  safely  assumed  that  this  iniportant 
subject  may  not  be  properly  treated  in  any  other  way.  We  have  endeavored 
in  this  edition  to  bring  before  the  practitioner  first  the  statute  and  then  the 
decisions  in  their  legitimate  relations  without  magnifying  the  importance  of 
the  one  to  the'  detriment  of  the  other.  It  is  suggested  that  in  so  doing  the 
valuable  results  of  former  editions  have  been  retained. 

The  constant  and  continued  use  of  Collier  on  Bankruptcy  by  the  courts  arid 
the  profession,  as  evidenced  by  the  frequent  citations  therefrom  in  the  re- 
ported decisions,  has  riidre  than  justified  a  retention  of  the  method  of  treat- 
ment adopted  in  former  editions.  All  the  recent  cases  are  cited  in  their 
proper  connection  and  are  discussed  aind  commented  upon  when  deemed  neces- 
sary. The  commanding  position  which  this  work  occupies  among  text-books 
upon  this  subject  has  brought  home  to  the  publishers  the  necessity  of  keeping 
it  strictly  up  to  date,  and  hence  this  new  and  revised  edition.  It  is  hoped 
that  this  edition,  ^ike  its  predecessors,  will  meet  with  the  approval  of  the 
bench  and  the  bar. 

Feank  B.  G-ilbebt. 

Albany,  N.  Y.,  April  15,  1907, 
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PREFACE  TO  FIFTH  EDITION. 


The  fourth  edition  of  this  work  was  wxitten  and  published  soon  after  tte 
enactment  of  the  important  amendments  of  1903  to  the.  bankruptcy  act. 

Many  important  cases  have  been  decided  aiid  reported  during  tne  iwo 
years  which  have  elapsed  since  the  publication  of  the  fourth  edition,  many  of 
them  bearing  directly  upon  the  effect  of  the  amendments  of  1903.  These 
cases  have  been  referred  to  in  their  appropriate  connection  in  this  new  edi- 
tion. The  text  of  the  former  edition  has  been  rewritten  wherever  necessary 
to  conform  it  to  subsequent  authorities,  and  much  new  matter  has  been  added 
supplementing  and  amplifying  its  many  valuable  features. 

The  progress  and  ever  increasing  volume  of  the  law  of  bankruptcy  is  evi- 
denced by  the  number  of  cases  reported  during  the  two  years  intervening ' 
between  this  and  the  prior  edition  of  this  work.  These  cases  run  through 
volumes  9,  10,  11,  and  12,  and  the  first  number  of  volume  13  of  the  American 
Bankruptcy  Reports.  All  of  these  cases  have  been  referred  to  or  discussed 
and  considered  in  this  edition  of  this  work.  The  many  valuable  notes  in 
these  reports  are  frequently  used  or  referred  to. 

The  number  and  importance  of  these  cases  and  iheiv  instructive  value  as 
interpretations  of  the  amended  bankruptcy  act  of  1903  and  the  policy  adopted 
by  the  publishers  to  keep  this  work  in  advance  of  every  other  work  upon  the 
subject  render  imperative  this  new  and  revised  edition. 

Frawk  E.  Gilbeet. 
Albany,  IST.  Y.,  February  1,  1905. 
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PREFACE  TO  FOURTH  EDITION. 


The  death  of  Mr.  Eaton,  the  author  of  the  third  edition,  made  necessary 
the  choice  of  a  successor.  Originally,  the  writer's  purpose  was  merely  to 
bring  Mr.  Eaton's  edition  down  to  date.  The  increasing  importance  of  the 
federal  bankruptcy  system  and  the  probability  of  important  amendments, 
early  caused  the  abandonment  of  that  purpose,  and  the  writing  of  the  book 
anew.  The  result  is  a  new  work.  The  present  ai^thor  has,  however,  fre- 
quently drawn  from  his  predecessors'  conclusions,  and  gladly  records  his  debt 
to  them. 

This  rewriting  has  made  possible  some  changes: 

The  cases  referred  to  are  cited  in  foot-notes,  not  in  the  body  of  the  'text, 
with,  it  is  hoped,  such  completeness  as  to  make  the  work  a  table  of  cases  on 
the  law  of  bankruptcy,  as  well  as  a  text-book.  The  citations  are  largely  to 
precedents  under  the  present  law,  buT;  those  thought  valuable  under  previous 
laws  are  also  included.  Reference  is  made,  where  possible,  to  both  the  Amer- 
ican Bankruptcy  Reports  and  the  Federal  Reporter,  and,  in  the  court  of  last 
resort,  to  the  United  States  Reports. 

Quotations  from  reported  cases  have  been  eliminated  from  the  text. 

Disputed  points  are  not  elaborately  discussed,  the  work  being  intended  foi 
the  practitioner  who  is  perhaps  unfamiliar  with  this  branch  of  jurisprudence, 
rather  than  the  student  of  or  expert  in  it. 

Through  the  "  cross-references  "  at  the  head  of  each  Section,  all  analogoiLs 
provisions  in  the  present  law,  as  well  as  those  in  the  former- laws  and  the 
English  Bankruptcy  Acts  of  1883  and  1890,  are  compacted  into  a  few  para- 
graphs, and  the  text  and  the  statute  thus  webbed  together.  To  a  General 
Index,  far  more  complete  than  in  the  earlier  editions,  has  been  added  a  sy&teip 
of  short  indices,  called  "  Synopses  of  Sections,"  at  the  head  of  each  Section, 
by  running  which  the  investigator  may  quickly  reach  the  paragraph  pertinent 
to  bis  quest.  The  General  Orders,  Official  Forms,  and  Supplementary 
Forms  have  also  been  carefully  indexed. 

Much  more  space  has  been  given  to  practice  than  in  the  previous  editions, 
and,  for  convenience  of  reference,  all  paragraphs  bearing  on  it  have  been 
indexed  by  sections  under  "  Practice  "  in  the  General  Index.  The  General 
Orders  have  also  been  annotated  and  criticised  and  the  Official  Forms  cross- 
referenced. 

A  long  list  of  "  Supplementary  Forms,"  based  on  the  experience  of  a 
referee  in  bankruptcy  and  the  daily  inquiries  of  the  profession,  has  been 
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added.  These,  while  in  no  sense  official,  will,  it  is  hoped,  supply  precedents 
for  many  of  the  papers  needed  in  a  bankruptcy  proceeding.  Where  the  Offi- 
cial Forms  do  not  fit  the  law  or  the  General  Orders,  new  forms  are  offered 
as  substitutes. 

The  abstracts  of  the  exemption  laws  of  the  States,  and  the  lists  of  the  fed- 
eral judges  and  clerks,  and  of  the  terms  of  court  in  the  various  districts,  have 
been  omitted. 

The  amendments  of  1903  are  indicated  by  italics,  matter  omitted  from  the 
original  statute  being  placed  in  the  foot-notes.  .The  discussion  of  the  amend- 
ments, themselves,  is  made  as  complete  as  possible  —  there  being  as  yet  no 
decisions  construing  them  —  and  is  based  largely  on  the  writer's  knowledge 
of  -the  purposes  of  the  framers  of  the  amendatory  actand,  the  genesis  of  the 
successive  bills  that  resulted  in  that  act. 

The  preparation  of  the  work  has  stretched  over  more  than  a  year,  and  it 
has  been  frequently  revised  to  meet  later  decisions  and  changes  in  the  then 
pending  amendatory  bill.  For  its  errors  in  conclusion  or  statement,  the 
writer  asks  the  indulgence  of  all  who  recognize  that  to  erj  is  human.  Such 
as  it  is,  the  work  voices,  doubtless  impeffectly,  the  purpose  of  one  who,  recog- 
nizing that  the  bankruptcy  system  has  now  come  to  stay,  earnestly  desires  to 
make  its  principles  and  pi-ocedure  both  clearer  to  the  general  practitioner  and 
available  even  to  the  layman  whose  daily  round  is  to  give  credit  and  collect 
his  due.  V 

The  grateful  acknowledgment  of  the  writer  is  due  to  Washington,  A.  Rus- 
sell, Esq.,  of  the  Buffalo  bar,  for  his  preparation  of  the  Table  of  Cases  and 
his  work  in  connection  with  the  foot-notes;  also  to  many  of  his  brethren  of 
the  referees'  courts  for  suggestions  and  encouragement. 

N'or  can  the  writer  forbear  to  mention  in  this  place  the  work  in  behalf  of 
the  amendatory  bill,  of  The  National  Association  of  Credit  Men,  and  espe- 
cially its  tireless  and  resourceful  Secretary,  WilUam  A.  Prendergast,  of  New 
York.  Without  the  earnest  and  early  advocacy  of  the  Eay  bill  by  that  Asso- 
ciation, its  passage  would  have  been  doubtful,  if  not  impossible.  Without 
immediate  remedial  legislation,  the  law  itself  would  have  been  repealed. 
This  record  of  appreciation  by  one  who  believes  that  a  permanent  bankruptcy 
system  is  necessary  to  a  credit-giving  nation  is,  therefore,  gladly  made. 

William  H.  Hotchkiss. 
Buffalo,  IST.  Y.,  March  16,  1903. 
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In  his  modest  preface  to  the  first  edition  of  this  book  the  author  stated  that 
his  work  was  in  the  nature  of  a  pioneer  undertaking  intended  to  "  blaze  the 
way  "  and  aid  in  answering  the  questions  which  naight  arise  before  adjudica- 
tions became  plentiful.  It  is  pleasant  to  know  that  Mr,  Collier's  scholarly 
and  exhaustive  book  has  not  only  assisted  the  practitioner  to  understand  a 
complicated  statute,  the  subject  matter  of  which  is  new  to  most  of  the  present 
generation,  but  has  also  helped  greatly  in  the  judicial  construction  and  inter- 
pretation of  that  statute.  It  is  gratifying,  too,  that  the  author's  answers  to 
many  of  the  numerous  questions  which  he  foresaw  would  arise  under  this  Act 
Have  proved  to  be  correct. 

In  the  two  and  a  half  years  during  which  the  Act  has  been  in  force  and 
since  the  publication  of  the  first  edition  of  this  book,  most  of  the  sections  of 
the  Act  have  been  judicially  construed.  This  fact  alone  makes  a  new  edition 
at  this  time  imperative.  The  bankruptcy  decisions,  undeir  the  law  qf  1898, 
have  been  collated  in  the  present  edition  and  their  results  set  forth  in  rules 
of  constniction.  The  editor  has  quoted  Jargely  from  the  more  important 
opinions  because  he  believes  that  the  baT  will  find  it  desirable  to  have  the 
exact  language  of  the  court  deciding  thei  questions  arising  under  the:  Act.  .  It 
is  not  claimed  that  the  bopk  dispenses  with  the  usfe  of  the  reported  cases  but 
merely  that  this  metiod  guides  the  practitioner  most  surely  and  quickly  to  an 
intelligent  knowledge  of  the  effect  of  such  decisions  and  where  they  may  be 
found.  All  of  Mr.  Collier's  work  which  has  a  permanent  and  historical  value 
has  been  retained,  while,  at  the  same  time,  no  effoTt  has  been  spared  to  make 
the  revision  complete  and  to  make  the  book  a  tboroughly  up-to-date  treatise 
on  the  principles,  of  the  bankruptcy  law  and  guide  to  bankruptcy  practice. 

With  the  hope  that  this  purpose  has  been  fairly  realized,  the  editor  submits 
his  work  to  the  kindly  indulgence  of  hi?  professional  co-laborers. 

James  W;  Eaton; 
Albany,  N:  Y,.  November  17,  1900.' 
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PREFACE  TO  THE  ENLARGED  EDITION. 


.in  presenting  to  the  profession  and  to  the  public,  an  enlarged 
edition  of  my  work  on  bankruptcy,  it  is  but  proper  that  the  character 
and  extent  of  the  additions  be  explained.  In  this  edition  the  forms 
which  appeared  in  the  original  edition  have  been  superseded  by  the  official 
forms  just  promulgated  by  the  Supreme  Court ;  and  the  rules  and  orders  in 
bankruptcy  prescribed  by  the  same  court  have  been  inserted.  Not  only  is 
the  fuUtext  of  these  rules  and  forms  given,3ut  an  exhaustive  index  of  them 
has  been  made,  and  they  have  been  annotated  and  cross-referenced  as  far  as 
their  nature  permits.  The  fact  that  by  rule  XXXVII  it  is  provided  that  in 
proceedings  in  equity  instituted  for  the  purpose  of  carrying  into  effect  the 
provisions  of  the  bankruptcy  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice  prescribed  by  the  United  States  Sti- 
preme  Court  shall  be  followed,  has  led  me  to  insert  these  rules ;  and  a  detailed 
index  accompanies  them. 

A  list  of  the  judges  of  the  United  States  District  Courts  and  of  the  clerks 
thereof,  and  the  addresses  of  the  clerks,  has  been  inserted  for  the  convenience 
of  attorneys. 

The  almost  universal  tendency  on  the  part  of  practitioners, —  in  some  cases 
enforced  by  local  rulings  of  district  courts  —  to  withhold  proceedings  in 
bankruptcy  imtil  the  promulgation  of  the  official  rules,  has  resulted  in  an 
almost  complete  absence  of  adjudications  under  the  new  law.  Consequently 
the  enlarged  edition  contains,  besides  the  additions  above  mentioned,  no 
changes  in  the  text  of  the  original  edition  except  the  correction  of  a  few  typo- 
graphical errors,  and  the  changing  of  the  abstract  of  the  exemption  laws  of 
Louisiana  to  correspond  with  a  new  statute  of  that  state  recently  passed  and 
to  go  into  effect  upon  January  1,  1899.  It  is  believed,  however,  that 
everything  affecting  the  law  and  practice  of  bankruptcy  is- embodied  in  the 
book. 

The  marked  favor  sho.wn  to  the  work, —  the  original  edition  of  which  was 
exhausted  on  the  day  of  issue  and  of  which  there  have  been  already  four  re- 
prints,—  is  a  matter  for  which  the  author  tenders  his  sincerest  thanks.  That 
the  book, —  now  more  full  and  complete  than  ever  before  and  embracing,  in 
one  volume,  the  statute  itself,  the  official  rules,  forms  and  orders,  the  exemp- 
tion laws  of  all  the  states,  the  equity  rules,  exhaustive  comment,  and  full  cita- 
tion of  all  authorities  now  applicable, —  may  be  of  further  aid  to  the  mem- 
bers of  the  profession  and  may  assist  them  in  the  construction  and  application 
.-if  the  law  and  in  practice  under  its  provisions,  is  the  wish  of 

THE  AUTHOE. 

AuBUKN,  IST.  Y.,  November  29,  18.98. 

[xvl] 


PREFACE. 


The  La\ii  of  Bankruptcy  is  purely  statutory  both  in  its  origin  and  in  its 
development.  Underneath  it  lies  the  one  great  fundamental  principle  that 
■when  a  person's  property  is  insuiEcient  to  pay  in  full  all  of  his  creditors,  it 
shall  be  equitably  divided  ■pro  rata  among  them ;  but  there  is  probably  no 
other  principle  which  can  be  said  to  be  iixed  and  permanent  and  fundamental. 
Even  in  England,  where  there  has  been  a  continuous  system  of  bankruptcy 
for  over  three  hundred  years,  that  system  has  been  developed  rather  by  par- 
liamentary legislation  than  by  judicial  decision ;  while  in  the  United  States 
so  infrequent  and  spasmodic  has  been  the  exercise  by  Congress  of  its  constitu- 
tional powers  upon  the  subject  that  we  can  hardly  claim  that  bankruptcy  is 
a  part  of  our  system  of  jurisprudence.  It  has  been,  in  the  past,  rather  in  the 
nature  of  fragmentary  statutory  legislation,  the  various  enactments  on  the 
subject  being  separated  by  intervals  ^of  decades,  and  each  presenting  im- 
portant features  not  appearing  in  those  preceding  it,  and  often  the  later  acts 
containing  provisions  which  evidenced  a  difFerent  purpose  and  policy  than 
those  of  the  earlier  acts.  So.  entirely  unstable  and  unfixed  is  bankruptcy  as 
a  system  of  law  that  under  the  last  two  statutes,  as  will  be  seen  by  reference 
to  the  notes  under  section  12  of  the  present  work,  the  courts  have  very  fre- 
quently been  called  upon  to  determine  what  is  a  bankruptcy  law,  and  what 
the  "  subject  of  bankruptcy  "  includes.  The  successive  statutes  have  effected 
different  classes  of  persons,  have  materially  changed  the  naanner  of  procedure, 
have  differed  radically  as  to  the  acts  to  be  regarded  as  acts  of  bankruptcy  and 
have  at  times  enlarged  and  at  other  times  restricted  the  rights  of  creditors, 
or  the  benefits  conferred  and  the  duties  imposed  upon  bankrupts.  Not  only 
have  there  been  changes,  but  the  changes  have  not  always  tended  toward  any 
one  end  or  indicated  any  fixed  purpose.  Like  all  laws  of  .statutory,  creation 
the  development  of  the  American  bankruptcy  system  has  not  been  harmo- 
nious and  symmetrical. 

The  study  of  bankruptcy,  then,  is  a  matter  of  statutory  construction.  The 
law  must  be  considered  and  applied,  and  enforced  as  it  appears  enacted,  not 
as  general  notions  of  equity  may  seem  to  indicate  as  proper.  The  aim  of  the 
author  of  this  book  has  been  to  study  the  bankruptcy  act  of  1898,  to  analyze 
its  provisions  and  terms ;  in  fine  to  ascertain  the  (expressed  will  and  intention 
of  Congress.  Following  the  general  principle  of  the  law  of  construction  that 
eacli  part  of  a  statute  or  document  is  to  be  construed  with  reference  to_  the 
whole,  each  section  has  been  considered  in  connection  with  all  others  on  the 
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same  or  kindred  topics,  and  copious  cross-references  have  been  given  under 
the  various  sections. 

But  it  is  not  to  be  denied  that  the  present  bankruptcy  act,  though  pre- 
senting many  points  of  dissimilarity,  is  substantially  like  that  passed  in  1867, 
and  also  bears  many  resemblances  to  those  passed  in  1800  and  1841.  The 
fact  has  not  been  overlooked  that  the  adjudicated  cases  decided  under  those 
acts  not  only  shed  light  on  the  meaning  of  terms  and  provisions  of  the  present 
act,  but  that  in  very  many  cases  they  are  indisputably  clear  authorities.  In 
so  far  as  these  cases  are  applicable  v^e  have  cited  them,  and  for  every  legal 
proposition  unqualifiedly  stated,  judicial  authority  is  given.  Many  of  the 
cases  cited  are  now  analogous  rather  than  decisive ;  but  it  is  believed  they 
sustain  the  points  made.  The  reader  will,  of  course,  bear  in  mind  that  when 
■  a  case  is  cited  upon  a  given  point,  it  is  by  us  claimed  to  be  applicable  or  anal- 
ogous only  as  to  that  particular  point.  Upon  other  matters,  by  reason  of 
differences  between  the  present  and  former  acts,  it  may  be  entirely  inappli- 
cable and  incorrect  as  an  exposition  of  the  present  law.  While  an  attempt 
has  beeii  made  to  give  all  applicable  decisions,  we  have  also  endeavored  to 
omit  all  that  would  mislead  and  confuse.  To  show  to  what  extent  the  cases 
may  still  be  considered  authorities,  special  pains  have  been  taken  to  point 
out  the  differences  between  the  statutes,  and  with  this  aim  in  view  under  each 
section  we  give  the  analogous  provisions  in  all  the  former  acts,  and  as  an 
appendix  have  inserted,  for  purposes  of  comparison,  the  full  text  of  the  act 
of  186^  with  all  amendments  up  to  the  time  of  its  repeal. 

While  the  authority  of  decided  cases  is  cited  for  every  legal  proposition 
which  is  stated  without  qualification,  we  have  felt  that  we  would  fail  in  prop- 
erly performing  the  work  undertaken  if,  because  of  the  lack  of  adjudicated 
cases,  no  study  should  be  given  to  and  no  comment  made  upon  the  great  num- 
ber of  questions  which  spring  up  from  the  new  and  changed  provisions  of  the 
act.  In  considering  ^hese  we  have  not,  however,  always  felt  called  upon  to 
answer  them  dogmatically ;  but  they  have  all  been  discussed  and  treated,  and 
everything  bearing  upon  them  laid  fully  and  fairly  before  the  reader. 

AVe  take  this  opportunity  of  publicly  extending  our  thanks  to  H.  Noyes 
Greene,  Esq.,  of  the  Troy,  IST.  Y.,  bar,  for  assistance  in  preparing  the  index 
to  this  book  and  the  table  of  cases;  also  to  William  H.  Hotchkiss,  Esq.,  of 
Buffalo,  'N.  Y.,  referee  in  bankruptcy  for  Erie  county,  for  his  assistance  in 
the  preparatioh'of  the  forms. 

In  presenting  the  work  to  the  profession  we  do  ■so  with  hesitancy.  Of  its 
shortcomings  and  failings  few  will  be  more  keenly  conscious  than  ourselves, 
but  we  ask  that  those  who-  use  it  will  bear  in  mind  that  the  book  is  in  the 
nature  of  a  pioneer  undertaking.  It  could  without  question,  be  made  more 
accurate,  full  and  complete  if  its  publication  could  be  delayed  until  the  courts 
should  have  construed  the  provisions  of  the  statute  and  judicially  answered 
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all  the  questions  that  might  arise;  and  if  then  it  were  made  a  mere  digest  of 
their  decisions.  But  the  demand  of  the  bar  is  for  a  work  that  will  to  some 
extent,  at  least,  aid  them  in  the  solution  of  the  questions  that  will  arise  in  the 
early  months  of  practice  under  the  act,  before  adjudications  are  plentiful. 
This  task  of  "  blazing  the  way  "  is  here  undertaken,  and  in  proportion  to  the 
difficulty  of  the  task  we  ask  the  leniency  of  the  critic. 

Wm.  Miller  Collier. 
Auburn,  N.  Y.,  September  io,  1898. 
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SECTION    ONE 


MEANING  OF  WORDS  AND  PHRASES 

§  1.  Meaning  of  Words  and  Phrases. — a  The  ^yords  and  phrases  used 
in  this  act  and  proceedings  pursuant  hereto  shall,  unless  the  same 
be  inconsistent  with  the  context,  be  construed  as  follows:  (1)  "A 
person  against  whom  a  petition  has  been  filed  ",^hall  incl|i(ie  a  person 
who  has  filed  a  voluntary  petition ;  (2)  "  adjudication  "shall  mean 
the  date  of  the  entry  of  a  decree  that  the  defendant,,  in  a  bankruptcy 
proceeding,  is  a  bankrupt,  or  if  such  decree  is  appealed  trojyi,  ,then  the 
date  when  such  decree  is, finally  confirmed;  (3)  ",appel,late  courts  " 
shall  include  the  circuit  courts, of  appeals  of  the,, United  States,  the 
supreme  courts  of  the  Territories,  and  the  supreme  court  of  the 
United  States;  (4)  "  bankrupt  "shall,  include  a  person  against  whom 
an  involuntary  petition  or  an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  has  been  filed,  or  who  has  filed,  a  voluntary 
petition,  or  who  has  been  adjudged  a  bankrupt;  (5)  *'  clerk  ",  shall 
mean  the  clerk  of  a  court  of  bankruptcy;  (6)  "  corporations  "  shall 
mean  all  bodies  having  any  of  the  po\yers  and  privileges  o'f  private 
corporations  not  possessed  by  individuals  or  partnerships,  and  shall 
include  limited  or  other  partjiership  associations  organized  ,  under 
laws  making  the  capital  subscribed  alone  responsible  for  the  debts 
of  the  association;  (7)  "  courts  "  shall  mean  the  court  of  bankruptcy 
in  which  the  proceedings  are  pending,  and  may  include  the  referee; 
(8)  "  courts  of  bankruptcy  "  shall  include  the  district  courts  of  the 
United  States  and  of  the  Territories,  the  supreme  court  of  the 
District  of  Columbia,  and  the  United  States  court  of  the  Indian 
Territory,  and  of  Alaska;  (9)  "  creditor  "  shall  include  any  one  who 
owns  a  demand  or  claim  provable  in  bankruptcy,  and  may  include 
his  duly  authorized  agent,  attorney,  or  proxy;  (10),"  date  of  bank- 
ruptcy," or  "  time  of  bankruptcy,"  or  "  commencement  x)i  proceed- 
ings, "  or  "  bankruptcy, ' '  with  reference  to  time,  shall  mean  the  dg,te 
when  the  petition  was  filed;  (11)  "  46bt  "  shall  include  any  debt, 
demand,  or  claim  provable  hi  bankruptcy;  (12)  "  discharge  "  shall 
mean  the  release  of  a  bankriipt  from  all  of  his  debts  which  are 
■       '  II] 
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provable  in  bankruptcy,  except  such  as  are  excepted  by  this  act; 
(13)  "  document  "  shall  include  any  book,  deed,  or  instrument  in 
writing;  (14)  "  holiday  "  s^all  include  Christmas, .  the.  Fourthfof 
July,  the  Twenty-second  of  February,  and  any  day  appointed  by 
the  President  of  the  United  States,  or  the  Congress  of  the  United 
States  as  a  holiday  or  as  a  day  of  public  fasting  or  thanksgiving; 
(15)  a  person  shall  be  deemed  insolvent  within  the  provisions  of  this 
act  whenever  the  aggregate  of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  with  intent  to  defraud, 
hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts;  (l6)  "  judg-e  "  shall  mean  a  judge 
of  a  court  of  bankruptcy,  not  including  the  referee;  (17)  "  oath" 
shall  include  affirmation;  (18)  "  officer  "  shall  include  clerk,  marshal, 
receiver,  referee,  arid  trustee,  and  the  imposing  of  a  duty  upon  or 
the  forbidding  of  an  act  by  any  officer  shall  include  his  successor  and 
by  any  person  authorized  by  law  to  perform  the  duties  of  such  officer; 
(19)  "  person-s  "  shall  include  corporations,  except  where  otherwise 
specified,  and  officers,  partnerships,  and  women,  and  when  used  with 
reference  to  the  commission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the 
agents,  officers,  and  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations;  (20)  "  petition  " 
shall  mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or 
deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  act,  or  by 
creditors  alleging  the  commission  of  an  act  of  bankruptcy  by  a  debtor 
therein  named;  (21)  "  referee  "  shall  mean  the  referee  who  has 
jurisdiction  of  the  case  or  to  whom  the  case  has  been  referred,  or 
any  one  acting  in  his  stead;  (22)  "  conceal  "  shall  include  secrete, 
falsify,  and  mutilate;  (23)  "secured  creditor"  shall  include  a 
creditor  who  has  security  for  his  debt  upon  the  property  of  the 
bankrupt  of  a  nature  to  be  assignable  under  this  act,  or  who  owns 
such  a  debt  for  which  some  indorser,  surety,  or  other  persons 
secondarily  liable  for  the  bankrupt  has  such  security  upon  the 
bankrupt's  assets;  (24)  "  States  "  shall  include  the  Territories,  the 
Indian  Territory,  Alaska,  and  the  district  of  Columbia;  (25)  "  trans- 
fer "  shall  include  the  sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property,  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
security;  (26)  "  trustee  "  shall  include  all  of  the  trustees  of  an 
estate;  (27)  "  wage-earner  "  shall  mean  an  individual  who  works  for 
wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year;   (28)   words  importing  the 
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masculine  gender  may  be  applied  to  and  include  corporations,  part- 
nerships, and  women;  (29)  words  importing  the  plural  number  may 
be  applied  to  and  mean  only  a  single  person  or  thing;  (30)  words 
importing  the  singular  number  may  be  applied  to  and  mean  several 
persons  or  things. 


Analogous  provisions.    In  U.  S.:     Act  of  1867,  §  48;  R.  S.,  8  5013. 

In  Eng.:     Act  of  1883,  §  168.  ^ 

Cross -references:  Persons  against  whom  petition  may  be  filed,  Bankr.  Act,  §  67-c.  Adjudica- 
tion, Id.  §S  18-e-g,  38-a(l) .  Appellate  courts,  Id.  §§  24,  25.  Bankrupt,  Id.  all  sections. 
Clerk,  Id.  §§  51,  71.  Corporations,  Id.  §  3-a  (4).  Courts,  Id.  §  39-a,  and  generally. 
Courts  of  bankruptcy.  Id.  §  2,  and  generally.  Creditors,  Id.  §§  55,  56,  57,  58,  59,  60. 
Debt,  Id.  U  17,  63,  and  generally.  Discharge,  Id.  §§  14,  15,  17,  29.  Document,  Id. 
§§21,39,47.  Insolvency,  Id.  §  I  3,  60,  67.  Officer,  Id.  §§  2(3),  33,  51.  Persons,  Id. 
§§2(1),  3-a,  4.  Petition,  Id.  §§  I8-a,  59-a-b.  Referee,  Id.  §§  33-43,  72,  and  generally, 
Secured  creditor.  Id.  §§  56-b,  57-e-h.  States,  Id.  §§  6,  23,  70-e.  Transfer,  Id.  §§  3-a-b, 
14-b(4),  57 -g,  60-a-b,  67-e,  70-a-e.  Trustee,  Id.  Si  44-50,  72,  and  generally.  Wage- 
earner,  Id.  §§  4-%,  64-b(4). 


SYNOPSIS   OF   SECTION. 

MBANING   OF   WORDS    AND   FHRASBS. 

I.  Construction  and  Effect  of  Bankruptcy  Act,  4. 

a.  Construction,  4. 

b.  Effect  on  state  legislation,  6. 

c.  Requirement  as  to  uniformity,  6. 

d.'  Suspension  of  state,  insolvency  laws,  6. 

(1)  In  general.  6. 

(2)  What  are  insolvency  Laws^  7. 

(3)  Partial  suspension,  excepted  classes,  8. 

(4)  Dissolution  op  insolvent  corporations,  9. 
n.  Terms  Defined  in  General,  9. 

in.  Statutory  Definitions,  10. 
a.  Adjudication,  10. 
•  b.  Courts;  Courts  of  bankruptcy,  10. 

c.  Creditor,  11. 

d.  Debt,  11. 

e.  Insolvency,  12. 

,  (1)  In  general,  12. 

(2)  Property  to  be  included,  13. 

(3)  Fair  valuation  of  property,  14. 

(4)  Evidence,  16." 

f.  Conceal,  16. 

g.  Secured  creditor,  16. 
h.  Transfer,  17. 

i.  Wage-earner,  18. 
IV.  Judicial  Definitions,  19. 
a.  Pj^efere:nces,  19,. 
b.'  Dividends,  20. 
c.  Property,  20. 


Meaning  of  Words  and  Phrases. 


[§  1. 


I.  CONSTRUCTION  AND  EFFECT   OF  BANKRUPTCY  ACT. 

a.  Construction. —  The  general  rules  of  statutory  construction,  applicable  to 
all  statutes,  may  be  applied  to  the  bankruptcy  act.  It  should  at  all  tinaes 
be  borne  in  mind  that  the  act  is  remedial,  and  must  be  liberally  construed  with 
a  view  of  carrying  into  effect  its  obvious  purposes  and  intent.^  The  three 
fundamental  purposes  for  which  the  act  Was  enacted  are:  (1)  That  a  debtor 
who  has  been  unfortunate,  and  become  unable  to  pay  his  debts,  might  be 
released  therefrom,  and  be  enabled  to  commence  his  business  life  anew,  relieved 
of  the  burden,  provided  that  he  has  not  been  guilty  of  fraudulent  or  other 
improper  practices.  (2)  That,  as  the  condition  and  price  of  being  so  released, 
)ie  should  turn  over  to  his  trustee,  fully  and  unqualifiedly,  all  of  his  property 
which  was  subject  to  the  demands  of  his  creditors.  (3)  That  this  property 
should  be  applied  equitably  and  ratably  to  the  payment  of  his  various  debtsf^ 
The  courts  will  at  all  times  adopt  the  construction  which  tends  to  promote 
equity  and  equality  in  the  distribution  of  the'  bankrupt's  estate  among  his 


1.  Act  is  remedial.^  The  bankruptcy  act 
is  remedial  and  should  be  construed  reason- 
ably and  according  to  the  fair  import  of  Its 
terms  with  a  view  to  effect  its  objects  and  to 
promote  justice.  Southern  Loan  &  Trust  Co. 
V.  Benbow  (D.  C,  N.  Car.),  3  Am.  B.  R.  9, 
96  Fed.  514. 

In  the  case  of  Brown  v.  Barker,  8  Am.  B. 
R.  450,  453,  68  N.  Y.  App.  Div.  594,  74  N.  Y. 
Supp.  43,  the  court  says :  "  We  may  take 
judicial  notice  that  the  present  bankruptcy 
act  is  the  result  of  a  long-continued  agita- 
tion and  discussion,  and  that  it  is  our  duty 
if  possible,  to  so  construe  its  provisions, 
liberally  if  necessary,  as  to  secure  the  objects 
for  which  it  was  created,  rather  than  by  a 
narrow  or  technical  construction,  to  defeat 
them." 

See  also  Botts  v.  Hammond  (C.  C.  A.,  4th 
Cir.),  3  Am.  B.  E.  775,  99  Fed.  916  (hold- 
ing that  the  act  is  remedial  and  should  be 
interpreted  reasonably  and  according  to  the 
fair  import  of  its  terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice)  ; 
Blake  v.  Francis-Valentine  Co.  (D.  C,  C'al.), 
1  Am.  B.  E.  372,  89  Fed.  691  (citing  In  re 
Muller,  Fed.  Cas.  9,912;  Silverman's  Case, 
Fed.  Cas.  12,855)  ;  In  re  Scott  (D.  C,  Del.), 
12  Am.  B.  R.  327,  331,  126  Fed.  981. 

The  bankruptcy  act  is  remedial  and  should 
be  interpreted  reasonably  and  according  to 
the  fair  import  of  its  terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice.  In 
working  out  the  objects  of  the  oankruptcy 
act,  the  courts  have  not  indulged  in  tech- 
nicalities wherever  a  liberal  procedure  was 
consistent  with  the  substantial  rights  of  the 
parties  in  interest.  Emerson  v.  Castor  (C.  C. 
A.,  6th  Cir.),  37  Am.  B.  R.  719. 

2.  Brown  v.  Barker,  8  Am.  B.  R.  450,  453, 
68  N.  Y.  App.  Div.  594,  74  N.  Y.  'Supp.  43. 

Objects  of  act. —  There  are  two  principles 
which  lie  at  the  foundation  of  the  bank- 
ruptcy act:  (1)  That  the  debtor  may  be 
discharged  from  his, provable  debts ;   (2)  that 


his  collectible  assets  may  be  divided  equitably 
and  ratably  among  his  creditors.  Continental 
Nat.  Bank  v.  Katz  (Super.  Ct.,  111.),  1  Am. 
B.  R.  19;  Reid,  Murdoek  &  Co.  v.  Cross,  1 
Am.  B.  R.  34. 

It  ia  the  purpose  of  the  bankruptcy  act  to 
convert  the  assets  ot  the  bankrupt  into  cash 
for  distribution  among  creditors,  and  then 
to  relieve  the  honest  debtor  from  the  weight 
of  oppressive  indebtedness,  and  permit  him 
to  start  afresh  free  from  the  obligations 
and  responsibilities  consequent  upon  business 
misfortunes.  .  Williams  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  236  U.  S.  549,  34  Am.  B.  E. 
181.  , 

The  proper  purposes  of  tlie  bankruptcy  act 
are:  First  (and  this  was  its  original  pur- 
pose) to  enable  creditors  to  protect  them- 
selves by  summary  process  against  the  frauds 
of  their  debtors  in  evading  the  payment  of 
their  debts;  second,  to  distribute  the  assets 
of  the  debtor  equally,  among  his  creditors  i 
and,  third,  to  relieve  debtors  from  the  burden 
of  debts  Which,  through  business  misfortune 
and  otherwise,  they  have  incurred  and  are 
unable  to  pay.  Leidigb  Carriage  Co.  v. 
Stengel  ( C.  C.  A.,  6th  Cir. ) ,  2  Am.  B.  R.  383, 
95  Fed.  637. 

The  object  of  the  bankruptcy  act  is  two- 
fold —  the  benefit  of  the  creditors-  and  the 
relief  of  the  bankrupt.  It  is  not  necessary 
that  both  objects  shall  be  attainable  in  order 
to  warrant  proceedings  in  bankruptcy.  In 
many,  p.ei<haps  a  majority  of  the  cases,  the 
relief  to  the  bankrupt  is  the  only  question, 
for  there  are  no  assets  to  distribute,  and  in 
many  other  cases  the  benefit  and  relief  of 
creditors  is  the  only  pbject.  MacDonald  v. 
Tefft-Weller  Co.  (C.  C.  A.,  5th  Cir.),  11  Am. 
B.  R.  800,  806,  128  Fed.  381. 

The  equal  and  equitable  distribution  of  the 
estates  of  insolvents  and  their  discharge 
from  the  obligation  of  theii;  debts  are  the 
ends  sought  by  ^proceedings  in  bankruptcy- 
Bankruptcy    without    insolvency,    actual    or 
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creditors,^  and  will  protect  the  stinsecured  creditors  against  those  who  under 
state  laws  are  given  liens  or  priorities.*  But  this  construction  should  not 
minimize  the  equally  important  purpose  of  releasing  an  honest,  unfortunate, 
and  insolvent  debtor  from  the  burden  of  his  debts  and  of  his  restoration  toi 
business  activity,  in  the  interest  of  his  family  and  the  general  public.®  It  is  the 
duty  of  the  court  to  carry  into  effect  both  of  these  purposes  to  the  extent  which 
the  language  of  the  act  justifies,  and  to  prevent  schemes  and  artifices  to  avoid 
the  letter  and  spirit  of  the  law.®  The  act  must  be  construed,  if  the,  language 
will  permit,  so  as  to  secure  uniformity  in  the  fullest  measure,  and  to  avoid 
an  escape  of  its  beneficial  purposes  by  a  dishonest  tricky  debtor.''  Where 
the  language  of  the  act  is  plain  and  unambiguous  it  should  be  given  its  ordi-. 
nary  meaning ;  an  attempted  judicial  construction  will  only  lead  to  doubt  and 
confusion.*  The  ultimate  determination  of  the  meaning  of  the  provisions 
of  the  act  rests  with  the  Federal  courts,  and  they  are  not  bound  by  the  inter- 
pretation of  a  State  court.*  ^ 


presumed,  is  almost  inconceivable.  Bank- 
ruptcy without  discharge  for  the  honest 
debtor  is  a  contradiction  in  terms.  In  re 
Forbes  (D.  C,  Mass.),  H  Am.  B.  R.  787, 
790,  128  Fed.  137. 

See  also  Hicks  v.  Knost  (D.  C,  Ohio),  2' 
Am.  B.  R.  153,  155,  94  Fed.  625 ;  Ross  v. 
Saunders  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R. 
348,  105  Fed.  915;  Barton  Bros.  v.  Texas 
Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B,  R.  502,  504,  136  Fed.  355. 

3.  Distribution  of  assets. —  The  proceedings 
thereunder  are  equitable  and  should  be  con- 
ducted on  broad  lines  to  accomplish  the- 
ultimate  purpose  of  distributing  the  assets 
of  the  estate  pro  rata  among  fhe  bankrupt's 
creditors.  In  re  Faulkner  ( C.  C.  A.,  8th  Cir. ) , 
20  Am.  B.  R.  542,  citing  Atchison,  T.  &.  S.  F. 
Ry.  Co.  V.  Hurley  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  E.  396,  82  C.  C.  A.  453,  153  Fed.  503. 

The  enforcement  of  equality  among  cred- 
itors is  as  well  the  purpose  of  the  bankruptcy 
act  ^as  the  protection  of  the  bankrupt  from 
suits  against  him  for  the  collection  of  debts, 
and  in  case  of  doubt  as  to  the  proper  con- 
struction of  provisions  of  the  act,  it  is  the 
duty  of  the  court  to  adopt  that  construction 
which  shall  seem  best  adapted  to  proniote 
that  general  purpose.  In  re  Adams  (Ref., 
N.  Y.),  1  Am.  B.  R.  95;  Utah  Assn.  v.  Boyle 
Furniture  Co.  (Utah  Sup.  Ct.),  3'9  Utah  518, 
31  Am.  B.  R.  488.  

The  bankruptcy  act  includes  a  large  bpdy 
of  remedial  legislation.  It  was  designed  to 
relieve  unfortunate  but  honest  debtors,  and  to 
secure  a  proper  distribution  of  their  assets 
among  their  creditors.  The  latter  object  is 
quite  as  important  as  the  former.  In  re 
Scott  (D.  C,  Del.),  11  Am.  B.  R.  327,  331, 
126  Fed.  981. 

As  to  purpose  of  equal  distribution  among 
creditors,  see  In  re  Adams  &  Hoyt  Co. 
(D.  C,  Ga.),'2l  ^m.  B.  E.  161,  164  Fed.  489; 
Coal  Land  Co.  v.  Euffner  Bros.  (C.  C.  A., 
5th  Cir.),  2L  Am.  B.  E.  474,  165  Fed.  881, 
In  re  Tindal  (D.  C,  So.  Car.),  18  Am.  B.  R. 
77.3,  783,  155  Fed.  456  (where  the  court  said: 


"  The  main  object  of  the  bankrupt  act  and 
one  of  its  most  beneficial  results,  was  an 
equal  distribution  among  his  creditors  of  the 
estate  of  the  bankrupt");  Hurley  v.  Devlin 
(D.  C,  Kans.),  18  Am.  B.  R.  627,  629,  151 
Fed;  919;  In  re  Blount  (D.  C,  Ark.),  16  Am. 
B.  R.  97,  101,  142  Fed.  263;  In  re  Forbes 
(D.  C,  iSIass.),  11  Am.  B.  R.  787,  790,  128 
Fed.  J37;  In  re  Swaiford  Bros.  Dry  Goods 
Co.  (D.  C,  Mo.),  25  Am.  B.'  R.  282,-180 
Fed.  549. 

4.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  R. 
315. 

5.  Hardie  v.  Swaffoid  Bros.  Dry  Goods  Co. 
(C.  C.  A.,  5th  Cir.),  21  Am.'  B.  R.  457,  165 
Fed.  588;  In  re  Cohn  (D.  C,  N.  Dak.),  22 
Am.  B.  R.  761,  171  Fed.  568. 

Discharge  of  bankrupt. —  One  of  the  main 
objects  of  the  bankruptcy  act  is  to'  protect 
unfortunate,  but  honest  debtors.  Fraud- 
ulent debtors  are  hot  intended  to  be  pro- 
tected, nor  to  escape  payment  of  their  just 
liabilities.  In  re  Harr  (D.  C,  Mo.),  16  Am. 
B.  R.  213,  217,  143  Fed.  421. 

The  purpose  of  a  Voluntary  proceeding  in 
bankruptcy  is  in  consideration  that  the  bank- 
rupt promptly  surrender  all  of  his  nonexerapt 
property  to  tbie  Bankruptcy  Court,  to  the 
end  that  all  of  his  creditors,  without  prefer- 
ence or  priority,  may  take  share  and  share 
alike  in  percentage  of  the  property  thus  sur- 
rendered; then  the  bankrupt  is  given  an 
acquittance  of  such  percentages  of  his  debts 
not  thus  paid,  and  may  commence  'his  busi- 
ness life  anew.  Baylor  v.  Rawlings  (C.  C.  A,, 
8th  Cir.),  28  Am.  iB.  R.  773,  200  Fed.  131. 

6.  In  re  Blount  (D.  C,  Ark.), -16  Am.  B.  R. 
97,  101,  142  Fed.  263;  Leighton  v.  Kennedy 
(C.  C.  A.,  1st  Cir.),  12  Am.  B.  R.  229,  129 
Fed.  737. 

7.  Hills  V.  McKinriiss  Co.  (D.  C,  Ohio), 
26  Am.  B.  R.  329,  332,  188  Fed.   1012. 

8."Swart^  V.  Siegel  (C.  C.  A.,  8th  Cir.),  8 
Am.  B.  R.  689,  117  Fed.  13. 

9.  New  Jersey  v.  Anderson,  203  U.  S.  483, 
17  Am.  B.  R.  63,  68. 


6  Meaning  of  Words  and  Phrases.      "  ['§  1. 

b.  Effect  on  State  legislation. —  The  uniformity  of  the  act  i  throughout  all.thp 
States  is  one  .of  itS;  essential  features.  The  act  applies  alike  in  alj  the  States 
and  effectively  nullifies  all  State  laws  which  are  in  conflict  with  its  terms.^** 
It  follows  that,  all:  such  laws  having  for  ,their:  purpose,  the  disposition  of 
the  affairs  of  an  insolvent  debtor  must  yield  .to  the  paramount  force  of  the 
bankruptcy  act  when  the. creditors  invoke  its  aid."  ,,,-      ;_>. 

e.  Requirement  as  to  unifprmity. —  It  is  not  the  purpose  to  diseusa  at  this 
point  the  constitutionality  of  specific  provisions  of  the  bankruptcy  act.  Numer- 
ous cases  have  arisen  where,  the  validity  of  such  provisions  has  been  considered. 
Such  cases  will  be  cited  and  discussed  under  appropriate  sections. ^-^  The 
United  States  constitution  provides  that  Congress  shall  have  power  to  establish 
"  uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States."  ^^ 
The  provision  confers  comprehensive  power  on  Congress  to  legislate  upon 
this  subject,  a,nd  constitutes  a  relinquishment  of  all  control  thereof  on  the  part 
of  the  States.  The  States,  on  surrendering  such  control,  did  so  only  if  Congress 
chose  to  exercise  it,  and  until  this  was  done  State  laws  were  effective  except  so 
far  as  they  transgressed  th«  cqnstitutional  restriction  that  laws  should  not  be 
passed  "  impairing  the  obligations  of  contracts."  "  The  uniformity  required 
in  the  enactment  of  bankruptcy  acts  is  geographical  and  not  personal,  that  is 
they  must  extend  throughout  all  the  States,  and  it  has  been  held  that  the  present 
system  is,  in  a  constitutional  sense,  uniform  since  under  it  the  trustee  takes 
in  each  State  for  distribution  among  creditors  whatever  would  have  been  avail- 
able to  such  creditors,  if  the  bankruptcy  act  had  not  been  passed. ^^  The  act 
does  not  lack  uniformity  because  of  its  recognition  of  State  laws  pertaining  to 
exemptions,  dower  rights  and  priprities  of  payment.  ^^  'Sov  because  it  makes 
a  distinction  between  bankruptcies  of  individuals  and  corporations." 

d.  Suspension  of  State  insolvency  laws. —  (i)  In  general. —  No  bankruptcy 
law  since  that  of  1800  has  contained  any  provision  declaring  the  effect  of  such 
a  law  on  analogous  State  laws.  That  law,  §  61,  provided  as  follows:  "This 
act  shall  not  repeal  or  annul,  or  be  construed  to  repeal  or  annul,  the  laws  of 

10.  In  re  Littlefield  (C.  C.  A.,  Ist^  Cir.),  as  to  incriminating  questions  on  examination 
19  Am.  B.  R.  18,  155  Fed.  838;  Matter  of  of  bankrupt,  under  |§  7  and  21,  post;  as  to 
Heleker  Bros.  Mercantile  Oo.  ( D.'  C,  Kan. ) ,  discharges,  under  §  14,  post.  See  also  Am. 
33  Am.  B.  R.  503,  216  Fed.  963;  Matter  of  Bankr.  R.  Dig.,  §§  2,  58,  942,  997. 

Sage  (D.  C,  Mo.),  35  Am.  B.  R.  436,  224  13.  United  States  Const.,  Art.  1,  §  8,  cl.  4. 
Fed.  525,  holding  that  since  the  bankruptcy  14.  Brown  v.  Smart,  145  U.  S.  454,  457; 
act  confers  upon  courts  of  bankruptcy  juris-  Denny  v.  Bennett,  128  U.  S.  498,  where  Mr. 
diction  to  adjudge  private  bankers  bankrupt  Justice  Miller  observed:  "The  objection  to 
and  to  administer  their  property,  this  juris-  the  extra  territorial  operation  of  a  State  in- 
diction  is  not'  only  paramount,  but  is  ex-  solvent  law,  is  that  it  cannot,  like  the  bank- 
elusive,  and  State  laws  assuming  to  confer  ruptcy  act  passed-  by  Congress  under  its  con- 
upon  State  officers  or  courts  authority  to  sjitutional  grant  of  power,  release  all  debtors 
administer  the  property  of  such  bank  are  froin.  the  obligation  of  the  debt.  The  author- 
superseded  and  mu3.t  give  way  when  the  ity  to  deal  with  the  property  of  the  debtor 
bankruptcy  act  is  properly  invoked;  In  re  within  the  state,  so  far  as  it  does  not  impair 
Keith-'Gara  Co.  (D.  C,  Pa.),  29  Am.  B.  E.  the  obligations  of  contracts,  is  conceded." 
466,  203  Fed.  585,  aff'd  213  Fed.  450.  IS.  Hanover  Nat.  Bank  v.  Moyses,  186  U; 

11.  In  re  Bruss-Ritter  Co.  (D.  C,  Wis.),  S.  181,  8  Am.  B.  R.  1 ;  Leidigh  Carriage  Co! 
1  Am.  B.  R.  58,  90  Fed.  651;  In  re  Empire  v.  Stengel  (C.  V.  A.,  8th  Cir  )  2  Am  B  R 
Metallic  Bedstead  Co.   (D.  C,  N.  Y.),  1  Am.  385,  95  Fed.  637." 

B.   R.    137,   95    Fed.   957;    In   re   Littlefield  18.  Hanover  Nat.  Bank  v   Movses    186  U 

(C.  C.  A.,  1st  Cir.),  19  Am.  B.  R.   18,  155  S.   181,  8  Am.  B.  E.   1;   Thomas  v'  Woods 

Fed.  838;  Matter  of  Heleker  Bros.  Merc.  Co.  (C.  C.  A.,  8th  Cir.)    23  Am    B    R    1^2    ^^^ 

(D.  C,  Kans.),  33  Am.  B.  R.  503,  216  Fed.  Fed.  585.                                   ■     .  xv.  lo^,  ,,o 

963.                                  _              ,      „  „         ,  ^"^^  Leidigh  Carriage  Co.  v.  Stengel   (C.  C. 

12.  See  as  to  exemptions,  under  §  6,  post;  A.,  6th  Cir.),  2  Am.  B.  R.  385,  95  Fed.  637. 


§  l.J 


State  Ijstsolvency  Laws. 


any  State  -now  in  force, '  or  which  may  be'  hereafter  enacted,  for  the  relief  of 
insolvent  debtors,  except  so  far  as  the  same  may  affect  persons  who  are  or  may 
be  within  the  purview  of  this  acti"  So  far  as  it  goes,  the  clause  quoted  is  doubt- 
less still  the  law.  There  was  no  need  to  insert  it  in  the  subsequent  statutes,  for 
ere  the  act  of  1841  was  passed,  the  Supreme  Court  had  delivered  two  epoch- 
making  decisions,  which  settled  the  law  on  the  subject:  (1)  that,  when  Con- 
gress has  exercised  its  constitutiolial  pbwer  to  enact  a  uniform  bankruptcy  law, 
all  existing  State  insolvency  laws  applying  to  the  same  persons  are  suspended,^* 
but  (2)  that,  this  power  not  being  exclusive.  State  laws  are  valid  and  continue 
operative  so  far  as  they  do  not  conflict  with  the  paramount  Federal  law.^^ 
The  prevailing  rule  seems  to  be  that  the  operation  of  all  laws  enacted  for 
the  purpose  of  settling  or  winding  up  the  estates  and  affairs  of  insolvent 
debtors,  is  suspended  to,the  extent  that  the  provisions  thereof  are  conflicting.^" 

(2)  What  aeb  insolvency  LAWs.-^It.  is  not  always  easy  to  determine 
what  laws  are  insolvency  laws.  There  is  some  eoliflict  among  the  authorities 
as  to  the  operation  of  such  laws,  and  as  to  whether  or  not  proceedings  there- 
under may  be  instituted  in  State  courts.^^ 

It  is  obvious,  however,  that  if  a  State  law  covers. the  same  field  as  the  bank- 
ruptcy act  having  for  its  purpos&the  relief  of  an  insolvent-  debtor,  -by  the 
distribution  of  his  estate  equally  among  his  creditors,,  and  his  subsequent  release 
from  his  debts,  it  is  suspended,  in  toto^  and  no  relief  may  be-had  thereunder. ^^ 
Laws  regulating  general  assignments,^*  not  being  insolvency  laws,   are  not 


18.  Sturges  v.-Crowingshield,  4,Whe.at.  122. 

19.  Ogdeu  V.  Sunders,  12  Wheat.  213; 
Singer  v.  National  Bedstead  Mfg.  Co.  (N.  J. 
Ch.),  11  Am.  B.  E.  276. 

20.  In  re  Wright  (D.  C,  Mass.),  2  Am.  B. 
E.  592,  95  Fed.  807. 

Suspension  of  State  insolyepcy  acts,  see 
Carling  v.  Seymour  Lumber  Co.  (C.  0.  A., 
5th  Cir.),  8  Am.  B.  E.  29,  113  Fed.  483; 
Smith  V  Mottley  (C.  C.  A.,  6th  Cir.),  17 
Am.  B.  E.  863,  150  Fed.  268;  In  re  Pickens 
Mfg.  Co.  (D.  C,  Ga.),  20. Am.  B.  E.  202, 
158  Fed.  894;  Closser  v.,  Strawn  (D.  C, 
Pa.),  35  Am.  B.  E.  864,  227  Fed.  139; 
Ketcham  v.  McNamara,  72  Conn.  709,  6  Am. 
B.  E.  160,  46  Atl.  146. 

21.  As  to  what  constitutes  an  insolvency 
law,  see  In  re  Weedman  Stave  Co.  (D.  C, 
Ark.),  29  Am.  B.  R.  460,  199  Fed.  948;  Con- 
tinental Bldg.  &  Loan  Asso.  v.  Superior  Court, 
163  Cal.  579,  28  Am.  B.  E.  873;  Olosser  v. 
Strawn  (D.  C,  Pa.),  35  Am.  B.  E.'864,  227 
Fed.  139. 

22.  Pitcher  v.  Standish  (Conn.  Sup.  Ct.), 
37,  Am.  B.  R.  456,  98  Atl.  93. 

An  act  covering  same  field. — A  State  insolv- 
ency law  which  provides  for  proceedings  on 
the  part  of  the  creditors  of  an  alleged  in- 
solvent to  have  such  insolvent  so  adjudged 
upon  grounds  specifically  set  forth  in  the  act, 
and  which  provides  for  delivery  by  the  in- 
solvent of  all  his  assets  to.  the  receiver,  or 
to  such  assignee  or  additional  assignees  as 
may  be  selected  at  a  meeting  of  creditors  re- 
quired to  be  called  for  that  purpose,  and 
which  makes  provision  for  the  discharge  of 
the  insolvent  from  liabilities  to  those  cred- 


itors making  claims  to  their  share  in  the 
a^setsj  except  in  respect  to  claims  arising  in 
certain  cases,  such  as'  fraud,  embezzlement, 
and  for  false  oaths  In  reference  to  the  settle- 
ment of  the  estate,  is  in.  tjhe  nature  of  a 
bankruptcy  act.  Closser  v.  Strawn  (D.  C., 
Pa.),  35  Am.  B.  El.  864,  227  Fed..  139. 

State  insolvency  law  defined. — A  State 
statute,  authorizing  a  general  assignment,  is 
a.n  insplvent  law  when  it  permits  a  person 
of  any,  class  ypluntaifily  to  take  advantage  of 
its  provisions  by  transferring  his  property  in 
trust  for  the  benefit  of  his  creditors,  and  pro- 
vides that,  upon  a  due  administration  of  his 
estate  and  a  compliance  with  the  requirements 
of  the  statute  regulating  the  proceedings,  he 
is  thereby  discharged  from  all'  liabilities  on 
accoimt  of  his  debts  which  had  been  incurred 
at  the  time  of  making  the  general  assignment. 
Pelton  V.  Sheridan  (Sup.  Ct.,  Ore),  74  Ore. 
176,  33  Am.  B.  E.  472,  14^  Pac.  410. 

23.  In  re  Sievers,  1  Am.  B.  E.  117,  91  Fed.^ 
366;  Duryea  v.  Outhrie,  11  Am.  B.  E.  234 
(Wis.).  Contra:  In  re  Smith,  2  Am.  B.  E.  9, 
92  Fed.  135;  Matter  of  Karp  (D.  C.  Mass.), 
36  Am.  B.  E.  414,  228  Fed.  798,  holding  that 
common  law  assignments  are  not  outlawed  by 
the  bankruptcy  act;  but  see  Mayer  v.  Hell- 
man,  91  U.  S.  496.  And  compare  Thrasher 
V.  Bentley,  1  Abb.  N.  C.  (N.  Y.)  39,  and 
Beck  V.  Parker,  65  Pa.  St.  262. 

The  Oregon  Act ;  relating  to  assignments 
for  the  benefit  of  creditors  is  an  insolvency 
act.  Pelton  v.  Sheridan,  74  Ore.  176,  33  Am. 
B.  E.  472,  144  Pac.  410;  Sabin  v.  Chrisman, 
(Sup.  Ct.  Ore.),  36  Am.  B.  R.  372,  154  Pac. 
908. 


Meaning  of  Woeds  and  Pheases. 
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suspended.  Likewise  as  to  laws  concerning  the  punishment  of  fraudulent 
debtors,^*  or  for  the  settlement  of  the  estates  of  deceased  insolvents. ^^  !Nor 
does  the  existence  of  a  Federal  law  ^preclude  the  passage  of  a  State  insolvency 
law;  the  latter. merely  remains  inoperative  while  the  former  is  in  force. ^*  A 
State  statute  relating  to  insolvency  and  providing  for  proceedings  having  the 
same  object  as  the  bankrupt  act'  is  absolutely  inopera;tive  as  to  the  persons 
and  property  to  which  the  bankrupt  act  dpplies.^^  The  discharge  feature  seems 
not  necessarily  a  part  of  an  insolvency  law,  and  State  laws  lacking  it.  have  been 
held  suspended  by  a  national  bankruptcy  law.^^ 

(3)  Paetial  suspension  ;  excepted  classes.—  State  laws  may  be  suspended 
in  part  only,  as  where  they  refer  to  a  class  expressly  excepted  by  the  bankruptcy 
law,  in  which  case  they  continue  operative  as  to  that  class.^*  Thus  a  State 
law  under  which  persons  engaged  chiefly  in  the  tillage  of  the  soil  may  be  pro- 
ceeded against  by  their  creditors  for  the  purpose  of  throwing  them  into  bank- 
ruptcy has  been  held  not  to  be  superseded  by  the  bankruptcy  act.*"  But  a 
farmer  is  not  deprived  of  the  ^privilege  of  voluntary  bankruptcy  under  the  bank- 
ruptcy act,  hence  as  to  him  a  State  act  providing  for  volUntaTy  bankruptcy  is 
suspended.*^  The  exception  relieving  farmers,  wage  earners,  and  debtors  own- 
ing less  than  $1,000  from  involuntary  proceedings  against  them^  leaves  the 
way  clear  tO  creditors  to  proceed  against  them  under  State  laws,  if  provision 
is  made  therefor.*^ 


24.  Berthelon  v.  Betts,  4  Hill  (N.  Y.) 
577;   Scully  v.  Kirkpatrick,  79  Pa.  St.  324. 

25.  Hawkins  v.  Lamed,  54  N.  H.  333. 

26.  Palmer  v.  Hixon,  74  Me.  447. 

27.  Potts  V.  Smith  Mfg.  Co.,  25  Pa.  Super. 
Ct.  206,  12  Am.  B.  R.  392,  in  which  case  it 
was  also  held  that  since  the  Constitution 
has  left  in  the  Sta,tes  and  in  Congress  con- 
current power  over  bankruptcy,  the  exercise 
of  such  power  by  Congress  precludes  legis- 
lation by  a  State  over  the  subject;  Harris  v. 
Luxury  Triist  Co.,  142  Oa.  67,  aff'd  142  Ga. 
866,  32  Am.  B..R.  652,  82  S.  E.  447;  Cap-itai 
Lumber  Co.  v.  Saunders',  26  Idaho  408,  33 
Am.  B.  R.  330,  143  Pac.  1178;  Pelton  v. 
Sheridan,  74  Ore.  176,  33  Am.  B.  R.  472,  144 
Pac.  410. 

28.  In  re  Smith,  2  Am.  B.  R.  9,  92  Fed. 
135;  Boese  v.  Locke,  17  Hun  (N.  Y.),  270. 

29.  Herron  Co.  v.  Superior  Court,  8  Am. 
b;  R.  492;  Maltbie  v.  Hotchkiss,  38  Conn. 
80.  Compare  Fisk  v.  Montgomery,  21  La. 
Ann.  446.     See  Am.  Bank.  Dig.  §  8. 

30.  Effect  of  exception  as  to  fanners. — A 
State  law  under  which  persons  engaged 
chiefly  in  the  tillage  of  the  soil  may  be  pro- 
ceeded against  hj  their  creditors  was  not 
superseded  by  the  Act  of  1898.  Old  Town  ■ 
Bank  v.  McCormick,  96  Md.  341,  10  Am. 
B.  R.  767,  53  Atl.  934.  Compare  Closser  v. 
Strawn  (D.  C,  Pa.),  35~Am.  B.  R.  864,  227 
Fed.  139 ;  Herron  Co.  v.  Superior  Court,  136 
Cal.  279,  8  Am.  B.  R.  492,  68  Pac.  814. 

31.  Rockville  Nat.  Bank  v.  Latham,  88 
Conn.  70,  32  Am.  B.  R,  247,  89  Ml.  1117. 

32.  Effect  of  exceptions. —  In  the  case  of 
Pitcher  v.  Standish  ( Conn.  Sup.  Ct. ) ,  37  Am. 
B.  R.  456,  98  Atl.  93,  the  court  disapproved 
the  apparent  conclusions  of  the  court  in  the 
case  of  Closser  v.   Strawn    ( D.   C.,  Pa. ) ,   35 


Am.  B.  R.  864,  227  Fed.  139,  and  says:  "He 
(the  judge)  seems  to  have  assumed  that  what 
Congress  has  done  as  respects  the  insolvent 
condition  of  farmers,  wage-earners,  and  small 
debtors,  amounts  to  an  eXercise  of  control 
over  that  whole  subject. 

Cases  either  expressly  or  by  plain  implica- 
tion holding  a  contrary  doctrine  include  Old 
Town  Bank  v.  McCormick,  96  Md.  341,  351, 
id  Am.  B.  R.  767,  53  Atl.  934,  60  L.  R.  A. 
577,  94  Am. 'St.  Rep.  577;  Lace  v.  Smith, 
34  R.  I.  1,  12,  82  Atl.  268,  Ann.  Cas.  19I3E, 
'945;  Keystone  Co.  v.  Superior  Court,  138 
Cal.  738,  742,  72  Pac.  398;  Singer  v.  National 
Bedstead  Co.,  65  N.  J.  Eq.  290,  11  Am.  B.  R. 
276,  55  Atl.  868;  Citizens'  Nat.  Bank  v. 
Gass,  29  Pa.  Super.  Ct.  125;  Rittenhouse's 
Insolvent  Estate,  30  Pa.  Super.  Ct.  468.  The 
Maryland  case  above  cited  contains  the  most 
satisfactory .  and  convincing  discussion  of  the 
subject  which  has  come  under  our  notice, 
and  *ith  most  of  its  reasoning  we  heartily 
concur. 

It  is  undoubted  law  that  the  federal  act 
does  not  suspend  the  operation  of  State  laws 
in  so  far  as  the  latter  affect  classes  of  per- 
sons who  are  expressly  excepted  from  the 
operation  of  its  provisions,  or  which  those 
provisions  do  not  reach.  Such  classes  include 
municipal,  railroad,  insurance,  and  banking 
corporations  which  the  act  expressly  excepts. 
Sturges  V.  Crowinshield,  4  Wheat.  122,  195, 
4  L.  Ed.  529;  Herron  Co.  v.  Superior  Court, 
8  Am.  B.  R.  492,  136  Cal.  279,  282,  68  Pac. 
814,  89  Am.  St.  Rep.  124 ;  Old  Town  Bank  v. 
McCormick,  10  Am.  B.  R.  767,  96  Md.  341, 
.  352,  53  Atl.  934,  60  L.  R.  A.  5^7,  94  Am.  St. 
Rep.  577;  Simpson  v.  Savings  Bank,  56  N. 
H.  466,  22  Am.  Rep.  491. 
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(4:)  Dissolution  of  insolvent  coepoeations: — As  to  the  effect  of  the 
bankruptcy  act  on  a  State  law  regulating  the :  distribution  of  the  assets  of 
insolvent  corporations  there  is  mi^ch  conflict.  The  weight  of  authority  under 
the  act  of  1867  was  that  they  were  suspended,^^  It  would  seem  that,  if  the  pro- 
ceeding be  purely  one  of  distribution  and  the  corporation,  be  amenable  to  bank- 
j-uptcy  under  §  4  of  the  present!  law,  the  State  law  would  be  suspended ;  other- 
wise, not.^*  ;  As  stated  by  Chief  Justice  EuUer:  "  The  operation  of  the  bank- 
ruptcy laws  of  the  United  States  cannot  be  defeated  by  insolvent  commercial 
corporations  applying  to  be  wound  up  under  State  statutes.  The:  banki<uptcy 
law  is  .paramount,  and  the  jurisdiction  of  the  Federal  courts  in  bankruptcy, 
when  properly  invoked  in  the  administration  of  the  affairs  of  insolvent  persons 
tmd  corporations,  is  essentially  excl-usive.^v 

11.  TERMS  DEFINED  IN  GENERAL. 

The  definitions  of  the  words  and  phrases  cdntained  in  this  section  are  to 
be  used  in  construing  the  several,  provisions ;qf  Ithe  baflkTOptcy  act  and.  are  to 
be  applied  when  such  words  and  phrases  are  i^sed  in  proceedings  under  such 
act.  Such  definitions  aBe  controlling  in, the  I  construction  of  the  act  unless  the 
.same  be  inconsistent  with  the  context  of  the  provision  where, the  word  or 
phrase  is  fou-nd.  Several  of  these  definitions  are  important.  They  often 
determine  the  scope  and  effect  of  the  provision  of  the  section  in,  wliich  they 
are  found.     In  many  instances,  the  definitions  indicate  widp  departures  from 


Equally  and  for  the  same  reasons,  it  must 
be  true  that  whatever  classes  of  eases  are 
either  expressly '  excepted  from  the  operation 
of  the  Bankruptcy  Act  or  lie  otitside  of-the 
reach  of  its  provi^ons ,  are  left  subject  to 
State  regulatiop.  Sudi  classes  of.  cases  an(} 
the  conditions  and  siiiiationa  which  product 
them  are  not  within  the  field  covered  by  the 
federal  act,  and  legislative,  provisions  con- 
cerning them  by  the  States  ca,nnot  be  said  to 
be  in  conflict  in  ainy  way  with  the  federal 
legislation.  .The  power  and ,  jurisdiction  of 
the  States  in  the  field  of  insolvency  regula- 
tion is  full  and  complete,  except  as  federal 
legislation  may  invade  and  thereby  limit  it; 
and  it  is  limited  by  such  legislation  only  to 
the  extent  of  that  invasion.  Wherever  the 
field  is  not  thus  restricted,  it  must  follow  as 
a  logical  consequence  that  the  power,  of  the 
States  remains.  The  field  of  restriction  cer- 
tainly cannot  be  broader  than  that  of  the 
operation  of  the  federal  statute.  In  other' 
words,  the  test  to  be  applied  in  cletermining' 
whether  or  not'  the  federal  act  suspend^  State 
laws  is  not  one  based  upon  a  classifioattbn 
of  persons,  but  upion  a  less  arbitrary  and 
more  logical  and  just  classificatipn  of  cases, 
situations,  and  conditions  in  so  far  at  least 
as  they  fall  into  clearly  defined  grouJiB. 
Otherwise  some  portion  of  the  proper  field 
of  bankruptcy  and  insolvency  legislation  is 
quite  likely  to  remain  unoccupied.  Sturges 
V.  Crowninshield,  4  Wheat.  122,  195,  4  L. 
Ed.  529;  Ex  parte  Eames,  2  Story,  322,  326, 
Fed.  Cas.  No.  4237 ;  Singer  v.  Nat.  Bedstead 
Co.,  11  Am.  B.  R.  276,  65  N.  J.  Eq.  290,  294, 
55   Atl.    868;    Herron  v.    Superior   Court,    8 


Am.  B.  R.  492,  136,  Gal.  279,  282,  68  Pac. 
814,  89  Am.  St.  Rep.  124;  Lace  v.  Smith, 
34  R.  I.  1,  12,  '8^  Atl.  268,  Ann.  Cas.  1913E, 
945;  In  re.  Macon  Sash,  etc.,  Co.  (D.  C, 
Ga.),,7  Am.  :^,.';Jl.  .66,  ;112,;Fed,  323,  331. 
The  conclusion  of  the  court  was  that,  "We 
are  of  the  opinion  that  Congress  did  not  in- 
tend to  bring  the  situation,  created  by  the 
unwillingness  of  insolvent  farmers,  wage- 
earners,  and  small  debtors  to  submit  them- 
selves of  their  own  volition  to  the  jurisdic- 
tion of  the  federal-  bankruptcy  courts  for  the 
equal  distribution  of  their  estates  among 
their  creditors,  within  the  purview  of  the 
Bankriiptey  Act,  or  to'  cover  the  field  created 
by  that  .condition  not  unlikely  to  arise,  and 
that  the  provisions  of  our  'State  legislation 
regulating  such  situations  and  conditions 
are  therefore  not  suspended  and  rendered  in- 
operative by  reason  of  the  existence  of  the 
Bankruptcy  Act." 

33.  Shylock  v.  Bashore,  13  N.  B.  R.  481; 
Thornhill  v.  Bank,  Fed.  Cas.  13,992;  Piatt  v. 
Archer,  Fed.  Cas.  11,213.  Contra:  Chandler 
v.  Siddle,  Fed.  Oas.  2,594. 

34.  See  Piatt  v.  Archer,  Fed.  Cas.  11,213; 
also  cases  cited  ante  under  this  heading. 

35.  In  re  Watts,  190  U.  S.  1,  10  Am.  B. 
R.  113.  See  also  Matter  of  Milbury  Co., 
11  Am.  B.  R.  523;  Merry  v.  Jones  (Ga.  Sup.), 
11  Am.  B.  R.  625;  In  re  White  Moun- 
tain Paper  Co.,  11  Am.  B.  R.  491,  127  Fed. 
189;  Matter  of  International  Coal  Mining 
Co.,  16  Am.  B.  R.  309,  143  Fed.  665;  In  re 
Salmon,  16  Am.  B.  R.  122,  143  Fed.  395; 
In  re  Standard  Oak  Venefer  Co.  (D.  C, 
Tenn.),  22  Am.  B.  R.  8S3,  173  Fed.  103. 
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the  ordinary  meanings  of  the  words.  It  will  be  found  essential  to  refer  con- 
stantly to  the  definitions  here  set  forth,  and  the  careful  practitioner  will 
familiarize  himself  at  the  outset,  with  the  peculiar  nomenclature  of  the  law. 
It  will  be  noted  that  some  of  the  definitions  in  this  section  read  "  shalt  mean," 
while  others  read  "shall -include."  It  was  not  intended  that  definitions  of 
words  used  in  the  act  which  read  "  shall  include "  should  exclude  other 
meanings  or  definitions  of  the  word  or  limit  the  ordinary  and  well-under- 
stood meanings.  It  was  intended  to  make  sure  that  the  words  defined  would 
be  held  to  include  what  is  expressed.*®  It  will  not  be  necessary  to  consider  in 
this  place  all  of  the  words  and  phrases  here  defined  but  reference  will  be  made 
to  them  from  time  to  time  in  connection  with  the  discussion  of  the  appropriate 
subject  matter.  It  may  be  well,  however,  to  briefly  consider  a  few  of  the 
definitions,  which,  in  their  nature,  are  fundamental.*'^ 

m.  STATUTORY  DEFINITIONS. 

a.  Adjudicq,tion. —  It  will  be  observed  that  "  adjudication  "  is  defined  in 
subd.  (2)  of  this  section  for  the  purpose  of  determining  the  time  when  the 
adjudication  takes  effect.  It  is  not  in  this  sense  a  definition.  The  definition 
indicates  on  its  face  that  the  adjudication  is  to  be  by  decree,  which  should  be 
executed  as  prescribed  in  Forms  in  Bankruptcy  Nos.  11  or  12.^*  The  effect 
of  adjudication  or  dismissal  is  considered  under  §  18,  post.^^  If  there  is  no 
appeal  from  the  decree  adjudicating  the  defendant  a  bankrupt,  it  dates  from 
the  rendition  of  the  decree,  and  if  there  is  an  appeal,  and  it  is  finally  confirmed, 
the  adjudication  dates  from  the  confirmation.  If  an  appeal  is  taken  and  it  is 
dismissed,  the  date  of  adjudication  is  not  changed  from  the  time  it  is  made 
to  the  time  of  dismissal ;  such  dismissal  is  not  a  final  confirmation.** 

b.  Courts;  courts  of  bankruptcy.— It  is  provided  by  subd.  (7)  of  this  section 
that  where  the  term  "  courts "  is  used  it  sha,ll  mean  the  court  of  bank- 
ruptcy in  which  the  proceedings  are  pending,  and  may  include  the  referee, 
"Courts"  and  "  Courts  of  bankruptcy  "  are  frequently  used  with  the  same 
meaning.  The  latter  term  is  evidently  defined  for  the  purpose  of  specifying 
what  courts  are  courts  of  bankruptcy.  Referees  do  not  possess  all  the  juris- 
diction of  courts  of  bankruptcy.  Their  jurisdiction  is  limited  to  the  matters 
specially  prescribed*'  and  to  such  matters  as  may  be  inferred  to  fall  within 
the  jurisdiction  expressly  granted  by  statute.  Although  "  courts  "  may  include 
the  referees  under  the  definition,  it  is  not  intended  to  conffer  upon  them  such 
jurisdiction  as  is  possessed  by  courts  of  bankruptcy.** 

36.  Opinion  of  Judge  Bay  in  In  re  Harper  Co.,  Fed.  Cas.  1^678;  In  re  Hill,  Fed.  Caa. 
(D.  C,  N.  Y.),  23  Am.  B.  E.  918,  931,  175       6,484, 

Fed.  412.  39.  ^ee  Bankr.  Act,  §  18,  post, 

37.  The  act  of  1867  contained  no  dofini-  40.  Moore  Bros.  v.  Cowan,  173  Ala.  536,  26 
tions.  Section  48  of  that  act  explains  that  Am.  B.  E.  902,  907,  55  So.  903.  As  to  date 
"person"  included  "corporation"  and  of  adjudication  see  In  re  Lee  (D.  C.,  Pa.), 
"  oath  "    included    "  affirmation  "    and    indi-  22  Am.  B.  E.  820,  171  Fed.  266. 

oated  that  the  singular  included  the  plural  41.  See  Bankr.  Act,   §  38,  pogt. 

and  the  like.     The  English  bankruptcy  act  42.  In  re  Walsh  Bros.    (D.  Ci  Iowa)     21 

of  1883,  §  168,  dtjfines  expressly  many  of  the  Am.  B.  E.   14,   16,   163'  Fed.  352,  where' the 

terms  used  In  that  act,  and  our  present  bank-  court    said :      "  The    word    '  court '    may   in- 

ruptcy  act  followa  the  English  act  in   this  elude     the    referee   (§     1     (7).       But    this 

respect.  obviously  means  the  referee  when  acting  upon 

38.  A  mere  memorandum  of  the  adjudica-  a  matter  of  which  he  is  given  iurisdietion 
tion   is    not    sufficient;    an    order    must    be  by  the  act." 

entered  and  recorded.    See  In  re  Boston,  etc., 


§  1.]  Definitions  of  Ckeditoe  and  Debt.  11 

0.  Creditor. —  This  term  includes  any  person  who  owns  a  provable  debt, 
demand,  or  claim  against  the  bankrupt,  and  may  inclu4e  his  duly  authorized 
agent,  attorney,  or  proxy.  The  determination  of  the  question  as  to  the 
provability  of  debts  or  claims  depends  upon  the  statute  and  must  be  made 
as  therein  provided.  It  has  been  contended  that  an  indorser  or  surety  is 
not  a  creditor  within  the  meaning  of  the  act ;  but  this  contention  is  untenable.^^ 
A  surety,  or  indorser  or  other  person  secondarily  liable  for  the  bankrupt  has 
a  provable  claim  against  the  bankrupt  estate,  in  a  case  where  the  principal 
claim  is  provable.**  The  mere  fact  that  plaintiffs  have  brought  suit  on  a  claim, 
pending  at  the  time  of  bankruptcy,  does  not  justify  a  finding  that  they  "  owned 
a  demand  or  claim  provable  in  bankruptcy,"  and  are  therefore  creditors.*"  In 
the  usual  arrangement  made  between  a  broker  and  his  customer  for  the  pur- 
chase of  stock,  the  broker  never  owns  the  stock  purchased;  the  stock  belongs 
to  the  customer,  and  he  does  not  become  a  creditor  of  the  broker,  for  the 
amount  which  he  has  paid  to  the  broker  for  the  purchase  of  the  stock.*®  One 
who  subscribes  for  stock  in  a  corporation  and  pays  the  agreed  amount  under 
an  agreement  that  the  corporation  shall  issue  fully  paid  stock  for  twice  the 
amount  of  the  subscription  and  in  case  of  a  failure  on  the  part  of  the  corpora- 
tion to  issue  said  stock  the  amount  subscribed  shall  be  a  loan,  if  the  corporation 
fails  to  issue  the  stock,  the  subscriber  remains  a  creditor.*^ 

d.  Debt. — ^^Debt  means  a  provable  debt ;  any  debt,  demand,  or  claim  provable 
in  bankruptcy.  A  debt  is  provable  if  it  is  susceptible  of  proof.**  A  debt  may 
be  provable  and  within  the  definition  although  not  proved:  within  the  time 
limit,*®  that  is,  if  it  is  one  of  those  debts  which  may  be  proved  under  §  63  of 
the  act.^"  The  intent  ,of  the  law  is  to  make  every  demand,  which  may  be 
enforced  against  the  bankrupt  either  at  law  or  in  equity,  provable  in  bank- 
ruptcy,®-^ provided,  of  course,  such  demand  is  one  which,  by  the  terms  of  the 
act,  does  not  fall  without  the  classification  of  provable  debts.®^  While  the 
unmatured  liability  of  a  bankrupt  as  an  indorser,  surety,  or  guarantor  may 
not  be  a  "  debt "  in  a  technical  sense,  it  is  a  "  demand  "  or  "  claim,"  and  falls 
within  the  definition. ^^  A  debt  is  provable  whether  due  or  not  at  the  time  of 
the  bankruptcy.^     The  definition  does  not  include  contingent  claims  under 

43.  Bank  of  Wayne  v.  Gtold,  146  N.  Y.  App.  46.  Richardson  v.  Shaw  (U.  S.  Sup.  Ct.), 
Div.  296,  26  Am.  B.  R.  722,  130  N.  Y.  Supp.  19  Am.  B.  R.  717,  209  U.  S.  365,  affg,  16 
942;  Huttig  Mfg.  Co.  v.  Richards   (C.  C.  A.,       Am.  B.  R.  842. 

8th  Cir.),  20  Am.  B.  R.  349,  160  ?ed.  619,  47.  oiark  v.  Hamilton  (C.  C.  A.,  8th  Cir.), 

87  C.  C.  A.  521;  Kobusch  v.  Hand  (C,  C.  A.,       33  ^^    g    jj    jgg    217  Fed.  227. 

sfJ^S^'A '37t'l8W  A    (N  II-  6'6o'-  «•  ^--ford  v.  Burke  (Sup.  Ct.),  12  Am. 

itartz'^^.Vgd'iC.attth'ar.h^SAm'.  \?- ^ f'llV  W^^i '^  TV          C     h 

B.  R.  689,  117.  Fed.  13,  54  C.  C.  A.  399;  In  ,  *9-  ^-prfolk  &  Western  R.  Co.  v.  Graham 

re  McCarthy' Elevator  Co.   (D.  C,  N.  J.),  30  (C.  0.  A.,  4th  Cir.),  16  Am.  B.  R.  610,  145 

Am.  B.  R.  247,  205  Fed.  986;  Amundaon  v.  Fed.  809. 

Folaom   (C.  C.  -.A.,  8th  Cir.),  33  Am.  B.  R.  50.  See  Bainkr.  Act,  §  63-a,  post. 

318   219  Fed.  122.  51.  In  re  Mahler    (D.   C,  Mich.),  5  Am. 

44.  Robusoh  v.  Hand   (C.  O.  A.,  8th  Cir.),  B.  R.  453,  459,  105  Fed.  428. 

19  Am.   B.  R.   379,   156   Fed.   660;   Bank  of  52.  The    only    obligations,    which,    strictly 

Wayne  v.  Gold,  146  N.  Y.  A.pp.  Div.  296,  26  speaking,    are   provable    are   those    specified 

Am.  B.  R.  722,   130  N.  Y.   Supp.  942.     See  ;„    g    gg.^^   ^^gf      As    to   debts    or    demands 

discussion    under    Section    Fifty-seven,    and  which   are  not   provable,    see   under   Section 

cases  cited.    Creditors  only  may  be  preferred,  gixty-three,   sub-title  "  What  debts  are  not 

see  Bankr.  Act,§  60-a.                       ,  provable,"  post. 

Guarantors      are     creditors     withm     the  '^         i„   S  nov=,^„    in    n     A     q,i    rir  \     fi 

meaning  of   §   60-a,   relating  to  .preferences.  ^'^■-J\''%,^^^TJ?- .ar      '                '" 

Stern  v.  Paper    (D.  C,  Ko^  Dak.),  25   Am.  ^m   ^    5    n.  107  Fed^  897. 

B    R   451    183  Fed    228  ^^-  Germania   Sav.   Bank   &  Trust   Co.   v. 

'45.'  In  re  Crafts-Rioixlan  Shoe  Co.   (D.  C,  Loeb  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  238, 

Mass.),  26  Am.  B.  R.  449,  185  Fed.  931.  243,  188  Fed.  287. 
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executory  cpntra-cts  which  have  not  accrued;  at  the  time  of  the  institution,  of 
the  proceedings.^^  Taxes  due  are  not,  in  a  strict  sense,  debts^  but  being  claims 
against  the  bankrupt  or  his  estate,  ,they,  fall  within  the  definition.'® ,  They  are 
payable  by  the  trustee  although  not  required  to  be  proved  like  other  debts,  ^' 
Interest  accruing  after  the  institution  of  the  proceedings  should  not  ^®  included 
as  a  part  of  the  debt.'^  >; 

e.  Insolvency.— (1)  In  gbneeal. —  Insolvency  is  defined  in  subdivision  15 
of  this  section.  In  all  foreign  bankruptcy  Jaws,  cessation  of  pa,ynients  is  the 
essential  of  insolvency.""  Until  the  passage  of  the  present  law,  it  was  the 
test  in  the  Ignited  States.  Under  the  bankruptcy  act  of  1867  a  debtor  was 
deemed  insolvent  when  he  was  unable  to  pay  his  debts,  in  the  ordinary  course 
of  business  as  they  matured.""  It  was  held  under  that  act  that  "  the  amount 
of  the  trader's  property  was  of  no  consequence  if  he -was  unable  to  ipay,  his 
debts  in  lawful  money  as  they  matured."  "^  Under  the  law  of  1898,  the 
value  of  the  property  is  the  essential  element.*^  When  applied  to  proceedings 
for  the  appointment  pf  a;  receiver  the,  definition  of  insolvency  should  be  strictly 
construed.^  The  definition  controls  as  against  a  finding  of  insolvency  in  a 
State  court  based  upon  facts  contained  in  the  record  of  a  proceeding  for  the 
appointment  of  a  receiver  pf  a  corporation.''*  The  definition  of  insolvency 
contained  in  this  section  has  been  much  criticised.      It  evidently  has  rendered 


55.  In  re  American  Vacuum  Cleaner  Co. 
(D.  C,  N.  J.)j  26  Am.  B.  E.  621,  192  Fed. 
939.  In  re  Inman  ( D.  C,  ■Gia..,  22  Am.  B.  R. 
524,  171  Fed.  185;  In  re  Roth  &,Appel  (C. 
C.  C.  A.,  2d  Clr,) ,  24  Am.  B.  R.  588,  181,  Fed. 
667. 

56.  In  re  Fisher  &  Co.  (D.  C.,iN.  J.), 
17  Am.  B.  R.  404,  411,  148  Fed.  907.    , 

57.  See  under  Section  Sixty-four,  sub-title 
"  Payment  of  Taxes"  post. 

See  §  17-a,  which  provides  that  "A  dis- 
charge in  bankruptcy  shall  release  a  bank-, 
rupt  from  all  his  provable  debts,  except  sucli 
as  (1)  are  due  as  a  tax  levied  hy ,  etc."  thus 
clearly  implying  that  a,  tax  is  a  provable 
debt. 

58.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
25  Am.  B.  R.  865,  184  Fed.  887. 

59.  For  the  universality  of  this  test,  see 
'•  Bankruptcy,  A  Study  of  Comparative. 
Legislation,"  by  S.  Whitney  Dunscomb,  pp. 
12-14. 

60.  Carson  v.,  Chicago  Title  &  Trust  Co., 
5  Am.  B.  R.  814,  824,  182  U.  S-  438;  Hussey 
V.  Richardson-Roberts  Dry  iGk).ods  Co.  (C. 
C.  A.,  8th  Cir.),'  17  Am.  B.  E.  511,  148  Fed. 
598. 

61.  Ex  parte  Hull,  Fed.  Cas.  6,856;  In 
re  Dibblee,  Fed.  Cas.  3,884;  In  re  Wella, 
Fed.  Cas.  17,388;  Morgan  v.  Mastick,  Fed. 
Cas.  9,803.  See,  also,  Wager  v.  Hall,  16 
Wall,  599,  21  L.  Ed.  504;  Wilson  v.  City 
Bank,  17  Wall,  473,  21  L.  Ed.  723;  Toof 
V.  Martin,  13  Wallace  40,  20  L.  Ed.  481; 
Sawyer  v.  Turpin,  91  U.  S.  114,  23  L.  Ed. 
235;  Dutcher  v.  Wright,  94  U.  S.  553,  24 
L.  Ed.  130. 

62.  Insolvency,  defined. —  In  speaking  of 
this-  definition  the  court  said,  in  the  case 
of  In  re  Andrews  (C.  C.  A.,  1st  Cir.),  16 
Am.  B.  R.  387,  390,  144  Fed.  192:     "Atten- 


tion is  called  to  the  fact  that  ,  the  act  of 
1898  has  given  an  artificial  meaning  to  the 
word  '  insolvent,'  thereby  <iomplieating  very 
'  much  the  construction  of  the  statute'  as  ap- 
,  plied  to  alleged  preferences,  and,  rendering 
to  a  large  extent  inapplicable  the.  decisions 
of  courts  of  authority  on  statutes  where 
^he  word  'insolvency'  is  to  be  read  in  its 
ordinary  business  sense."  In  the  case  of 
Marvin  v.  Anderson,  6  Art.  B.  E.  520,  111 
Wis.  387,  87  N.  W.  226,  a  distinction  was 
made  between  the  meaning  of  the  termi  "  in- 
solvency," as  the  subject  of  insolvency  is 
dealt  with  by  insolvent  and  bankrupt  laws, 
and  the  general  meaning  thereof.  The 
former  was  said  to  be  the  Inability  of  a 
person  to  pay  his  debts  as  they  mature  in 
the  ordinary  course  of  business;  the  latter, 
■  a  substantial  excess  of  a  person's  liabilities 
over  the  fair  cash  value  of  his  property.  5 
Cyc.  237,  note  1.  See,  also,  in  this  con- 
nection, Grunsfeld  v.  Brownell.  11  Am.  B. 
E.  599,  601,  12  New  Mex.  192,  76  Pac.  310. 

What  constitutes  insolvency. —  A  debtor  is 
insolvent  where,  within  four  months  of  the 
filing  of  his  petition  in  bankruptcy,  the 
aggregate  of  his  property  at  a  fair  valuation 
is  insuflBcient  to  pay  his  debts.  Golden  & 
Co.  v.  Loving  (Ot.  of  App.,  D.  C),  42  App. 
D.  C.  489,  33  Am.  B.  E.  469,  42  Wash.  L. 
Eep.  818. 

63.  Maplecroft  Mills  v.  Childs  (C.  C.  A., 
4th  Cir.),  35  Am.  B.  E.  311,  226  Fed.  415. 

64.  In  re  Golden  Malt  Cream  Co.  (C.  C. 
A.,  7th  Cir.),  21  Am.  B.  E.  36,  164  Fed. 
326;    Karst    v.    Black    Diamond    Eange    Co. 

(N.  J.  Ch..),  82  N.  J.  Eq.  231,  31  Am.  B.  R. 
287,  88  Atl.  692;  Butler  &  Co.  v.  Palmenberg 

(C.  C.  A.,  1st  Cir.),  30  Am.  B.  E.  502,  207 
Fed.  705,  125  C.  C.  A.  223. 
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inapplicable  the  decisions  of  courts  of  authority  on  statutes  where  the  word 
"  insolvency  "  is  to  be  read  in  its  ordinary  business  sense."^  It  is  undoubtedly 
humane,  but  is  thought  to  put  creditors  at  their  debtor's  mercy.  On  the  other 
"  hand,  it  protects  the  debtor  whose  property  is  not  quickly  cbnvertible.  In  this 
aspect,  it  results  in  conditions  not  unlike  those  of  a  debtor  who  has  taken 
advantage  of  the  suspended  payment  periods  sanctioned  by  some  of  the  conti- 
nental bankruptcy  systems.  In  actual  practice  it  has  done  little  harm.*®  In 
any  event'  the  definition  of  insolvency  as  prescribed  by  the  statute  must  be 
strictly  adhered  to.®^ 

(2)  Peopeety  to  be  included. —  The  property  to  be  valued  may  include 
all  assets  having  a  value  belonging  to  the  person  alleged  to  be  a  bankrupt,  but 
under  the  definition  any  property  which  is  disposed  Of  with  intent  to  defraud, 
hinder  or  delay  creditors,  is  to  be  excluded.  The  statute  thus  contemplates 
that  a  bankrupt  shall  not  have  the  benefit  of  the  valuation  of  property  trans- 
ferred by  him  in  fraud  of  creditors,  in  deteraiining  whether  he  is  insolvent.**® 
The  property  to  be  excluded  is  that  which  is  actually  disposed  of  by  the  trans- 
fer in  fraud  of  creditors,  so  that  where  a  mortgage  is  given  which  is  tainted 
with  bad  faith,  the  equity  of  redemption  should  be  counted  in.*®  Property 
transferred  in  fraud  of  creditors,  and  which  can  only  be  reached  through 
litigation  cannot  be  considered  property  of  the  bankrupt  upon  the  question 
of  solvency  or  insolvency.™  "Where  property  is  transferred  in  payment  of,  or 
as  security  for  a  just  debt,  the  mere  fact  that  it  may  involve  a  preference  in 
bankruptcy  should  bankruptcy  proceedings  be  instituted,  does  not  exclude  it 
from  consideration,  in  determining  the  debtor's  solvency.''^  Under  the  defi- 
nition property  which  is  concealed  with  intent  to  defraud  is  not  to  be  valued  in 
determining  the  solvency  of  the  debtor.  Where  a  haan  receives  money  which 
should  have  been  applied  to  the  payment  of  his  debts,  refuses  to  state  where 
it  was  kept,  but  insists  that  it  has  been  invested  by  him  without  the  jurisdiction 
of  the  court  he  may  be  said  to  have  "  concealed "  it,  within  the  meaning  of 
this  clause,  and-  it  is  to  be  excluded.^^  The  definition  does  not  exclude  exempt 
property  and  such  property  should  therefore  be  Valued  in  determining  the 
question' of  the  alleged  bankrupt's  insolvency.''^  ,  Only  such  assets  should  be 

65.  In  re  Andrews  (C.  C.  A.,  1st  Cir.),  Utah  Association  of  Credit  Men  v.  Boyle  Fur- 
16  Am.  B.  R.  387,  144  Fed.  922,  affg.  14  niture  Co.  (Utah  Sup.  Ct.),  31  Am.  B.  R. 
Am.  B.  R.  247.  But  see  In  re  Electric  Sup-  488,  136  Pac.  572;  In  re  Wenatchee  Heights 
ply  Co.  (b.  C,  Ga.),  23  Am.  B.  R.  647,  175  Orchard  Co.  (D.  C,  Wash.),,  30  Am.  B.  R. 
Fed.  612.  401,   204   Fed.   674;   Debus  v.   Yates    (D.   C. 

66.  See   discussion   upon   what  constitutes  Ky.),  30  Am.  B.  R.  823,  193  Fed.  427. 
insolvency   by   Referee   Hotchkiss   in  Matter  69.  Lansing  Boiler  Works  v.  Ryerson    ( C. 
of   Rung  Furniture   Co.    (Spec.  M.,   N.   Y.),  C.  A.,  6th  Cir.),  11  Am.  B.  R.  558,  128  Fed. 
10   Am.   B.   R.   44.      For    further   discussion  701;  Acme  Food  Co.  v.  Meier   (C.  C.  A.,  6th 
as  to  what  constitutes   insolvency,   see   dis-  Cir. ) ,  18  Am'.  B.  R.  560,  153  Fed.  74. 
ciission  under.  Section  Three  of  this  work.  70.  Utah   Assn.    of    Credit   Men   v.    Boyle 

67.  Crancer  &  Co.  v.  Wade  (Sup.  Ct.,  Furniture  Co.  (Utah,  Sup.  Ct.),  26  Am.  B. 
Okl.),  25  Am.  B.  R.  880,  110  Pac.  778;  R.  867,  117  Pac.  800;  In  re  Crenshaw  (D.  C, 
Maplecroft  Mills  v.  Childs  (C.  C.  A.,  4th  Ala.),  19  Am.  B.  R.  502,  156  Fed.  638. 
Cir.),  35  Am.  B.  R.  311,  226  Fed.  415;  Gran-  71.  In  re  Doseher  (D.  C,  N.  Y.),  9  Am. 
dison  V.  National  Bank  of  Coinmerce  (C.  C.  B.  R.  547,  554,  120  Fed.  408,  holding,  also, 
A.,  2d  Cir.),  36  Am.  B.'  R.  438,  231  Fed.  that  thjs  clause  refers  to  the  act  of  bank- 
800.  ruptcy  stated  in  §  3^a   (1),  and  not  to  the 

68.  In  re  Baumann   (D.  C,  Tenn. ),  3  Am.  acts  of  bankruptcy  relating  to  preferences. 
B.  E.  196,  96  Fed.  946;  In  re  Hines   (D.  C,  72.  In  re  Shoesmith    (C.  C.  A.,  7th  Cir.), 
Or.),  I6  Am.  B.  E.  295,  144  Fed.  142;  Acme  13  Am.  B.  R.  645,  135  Fed.  684. ' 

Food  Co.  V.  Meier    (C.  C.  A.,  6th  Cir.),  18  73.  In  re  Hihes  (D.  C,  Or.),  16  Am   B   E 

Am.  B.  R.  550,  153  Fed.  74;  Philipps  V.Klein-       295,  144  Fed.  142;  Patterson  v.  Baker  Gro- 
man   (Pa.  Com.  Pleas),  23  Am.  B.     R.  266;       eery  Co.   (Ore.  Sup  Ct.),  33  Am.  B.  R.  740, 
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included  as  may  be  realized  on  by  a  creditor  if  he  obtained  judgment  against 
the  owner  in  the  ordinary  course  of  judicial  procedure.^* 

(3)  Fair  valuation  of  property. —  Insolvency  turns  on  what  is  a 
"fair  valuation"  of  the  property.^''  Under  this  definition  it  is  not  necessary 
to  show  solvency  that  the  bankrupt  was  able  to  realize  from,  his  property 
at  the  time  of  an  alleged  preference  or  unlawful  transfer,  a  sufficient  sum 
to  pay  his  debts;  but  if  at  the  time  a  fair  valuation  of  his  property  is 
sufficient  to  pay  his  debts,  he  is  solvent.^®  Fair  valuation  has  been  held  to  be 
the  present  inarket  value,  and  not  the  amount  which  he  might  realize  from  a 
forced  sale  of  his  property."    The  fair  "  market  value  "  of  assets  is  that  value 


144.  Pac.  673;  In  re  Baumann  (D.  C. 
Tenn.),  3  Am.  B.  E.  196,  96  Fed.  946,  in 
which  case  the  court  said :  "  If  Congress 
had  intended  to  exclude  ifrom  the  terms  of 
this  definition  property  exempted  by  law 
either  explicitly  or  by  necessary  implication. 
.  .  .  it  might  have  Weeir  best  for  Con- 
gress to  have  laade  that  exception,  but  it 
is  neither  absurd  nor  in  any  sense  unwise 
that  it  should,  in  furtherance  of  its  de- 
termination to  give  us  a  fixed  rule,  have 
made  no  exception  at  all.  Again,  the  stat- 
ute does  in  fact  contain  in  its  language  one 
{{articular  exception  and  it  contains  no 
more.  If  another  exception  had  been  in- 
tended it  would  have  been  expressed  along 
with  that  which  waa^  significantly  declared." 

Exempt  as  well  as  non-exempt  property 
must  be  included.  In  re  Crensnaw  (D.  C, 
Ala.),  19  Am.  B.  E.  502,  156  Fed.  638.  See, 
also.  In  re  Home  Planing  Mill  Co.  (D.  C), 
3  Am.  B.  E.  766,  99  Fed.  937.      ' 

The  Hay  amendatory  bill  of  1903  soughit  - 
to  insert  words  which  would  have  excluded 
exempt  property  from  the  aggregate  of  a 
debtor's  assets  in  determining  whether  he 
was  insolvent,  but  the;  Senate,  unfortu- 
nately, struck  put  the  provision. 

The  definition  of  What  constitutes  "in- 
solvency," contained  in  section  1,  subd.  15, 
does  not  control  in  determining  whether  a 
debtor  was  -insolvent  so  as  to  make  'a  vol- 
untary conveyance  fraudulent  under  the 
laws  of  Minnesota.  Hence  the  exempt  prop- 
erty of  the  debtor  is  not  to  be  considered 
in  determining  the  value  of  the  assets  re- 
tained. Nor  is  a  debt  that  is  amply  secured 
by  mortgage  on  the  property  conveyed  to 
be  included  in  determining  whether  the 
debtor  has  retained  assets  amply  sufficient 
to  satisfy  existing  claims.  Underleak  v. 
Scott  (aiinn.  Sup.  Ct.),  28  Am.  B.  K.  926, 
134  N.   W.   731. 

74.  In  considering  assets  in  relaton  to 
liabilities,  in  order  to  determine  the  sol- 
vency of  an  alleged  bankrupt,  the  assets 
ought  to  be  such  as  a  creditor  could  realize 
on  if  he  obtained  a  judgment  against'him  in 
the. ordinary  course  of  judicial  procedure; 
and  where  an  alleged  bankrupt,  who  has 
confessed  judgment  and  mortgaged  his  prop- 
erty, holds  accounts  for  goods  sold  on  the 
installment  plan  to  people  who  have  no  as- 
sets except  their  salaries  and  are  execution 
proof,  though  they  are  doubtless  honest  and 


may  eventually  pay  their  debts  in  full,  such 
accounts  will  not  be  considered  in  estimat- 
ing his  resources.  Louisiana  Nat.  Life  Assur. 
Soc.  V.  Segen  (D.  C,  Ld.),  28  Am.  B.  R.  19, 
196  Fed.  903. 

75.  In  re  Gilbert    (D.   C,   Oreg.),   8   Am. 

B.  R.  101,  112  Fed.  951.  When  the  aggre- 
gate of  a  person's,  property,  ata  fair  valua- 
tion i^  insufficient  to  pay  his  debts  he  is 
insolvent  within  the  definition  contained  in 
the  bankruptcy  act.  Carson  v.  Chicago  Title 
&  Trust  Co.,  5  Am.  B.  R.  814,  824,  182  U.  S. 
438.         ,  ,.,     .- 

76.  Crancer  &  Co.  v.  Wade  (Sup.  Ct., 
Okl.),  25  Am.  B.  E.  880,  110  Pac.  778;  Dun- 
can V.  Landis  (C.  C.  A.,  3d  Cir.),  5  Am.  B. 
R.  649,   106   Fed.  839,  45  C.  C.  A.  666. 

77.  Dunoan  v.  Landis  (C.  C.  A.,  3d  Cir.), 
5  Am.  B.  R.  649,  106  Fed.  839. 

Fair  valuation. — In  the  oase  of  In  re 
Hines  (D.  C,  Or.),  16  B.  R.  295,  144  Fed. 
142,  the  court  said,  in  considering  what 
constitutes  a  fair  valuation:  "As  it  re- 
spects property  considered  in  a  commercial 
sense,  1  can  conceive  of  no  better  or  surer 
standard  by  which  to  arrive  at  a  fair  valua- 
tion than  the  market  valuation ;  that  is,  what 
the  property  will  probably  bring,  or  is 
wortTi,  in  the  general  market  to-day,'  where 
everybody  buys.  It  could  not  be  what  it  is 
worth  to  one  person  or  to  another  under 
special  circumstances,  or  having  special  use 
for  a  particular  article,  but  what  it  is  worth 
as  a  marketable  commodity  at  a.  given  time 
with  no  special  conditions  prevailing  other 
than  affect  the  market  generally  in  the 
locality  where  the  commodity  is  for  sale." 
As  bearing  upon  the  question  of  insolvency, 
the  value  of  the  property  may  be  shown  by 
evidence  of  what  it  sold  for  at  private  sale 
by  the  receiver  of  the  alleged  bankrupt  ap- 
miinted  in  the  State  court   (In  re  Bloch  [C. 

C.  A.,  2d  Cir.],  6  Am.  B.  R.  300,  109  Fed. 
790),  but  not  what  the  property  brought 
an  auction  sale  by  the  trustee.    Rutland  Co. 
Nat.  Bank  v.  Graves  (D.  C,  Vt.),  19  Am.  B. 
R.  146,  156  Fed.  168. 

"  Fair  valuation,"  as  used  in  the  definition, 
means  the  fair  cash  value  or  the  fair  market 
value  of  the  property  as  between  one  who 
wants  to  purchase  and  one  who  wants  to 
sell  the  property.  If  the  bankrupt  had 
wanted  to  sell  its  property,  the  price  it  could 
have  obtained  for  it  upon  the  market  from 
parties  who  wanted  to  buy  and  would  give 
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which  the  debtor  himself  might  have  realized  thereon  if  permitted  to  continue 
in  business.'*  The  value  of  the  property  as  a  part  of  the  bankrupt's  business 
as  a  "  going  concern"  should  be  considered  rather  than  the  value  after  bank- 
ruptcy has  intervened,  and  the  property  has  Ceased  to  be  productive.'^  Mort- 
gages held  by  an  alleged  insolvent  bank  should  be  talsen  at  the  value  which  can 
be  realized  thereon  by  the  bank  as  a  "  going  "  bank  and  not  at  that  which 
might  be  obtained  by  Jreating  them  as  quick  assets,  such  as  commercial  bonds 
and  the  like.*"  The  actual  value  and  not  the  face  value  of  commercial  paper, 
accounts  and  the  like  must  govern.®^  This  value  should  be  determined  as  of 
the  time  the  proceedings  were  commenced.®^  Where  the  act  of  bankruptcy 
itself  depreciates  the  debtor's  property  until,  under  this  definition,  he  is 
insolvent,  the  petition  against  the  alleged  bankrupt  must  be  dismissed.** 
Manifestly,  a  person  may  not  be  able  to  meet  current  obligations,  and  yet  his 
property  at  a  fair  valuation  may  be  sufficient  to  pay  his  debts.** 


its  fair  value,  is  tlie  "  iair  valuation  "  wJiich 
the  statute  refers  to.  The  price  which  the 
property  would  bring  or  does  bring  when 
forced  off  at  auction,  oaainot  be  regarded  .s 
always  fixing  its  fair  market  value.  Grandi- 
son  V.  Xaitional  Bank  of  Commerce,  (C  C. 
A.,  2d  Cir.),  36  Am.  B.  E.  438,  231  Fed. 
800. 

78.  In  re  Marine  Iron  Works  (D.CN.  Y.), 
20  Am.  B.  R.  390,  159  iFed.  753;  Arnold  v. 
Knapp  (W.  Va.  Sup.  Ct.),  34  Am.  B.  R.  432, 
84  S.  E.  895  (citing  text). 

Deteimination '  of  valuation. —  In  the  case 
of  Ste-n  V.  Paper  (D.  C,  No.  Dak.),  25  Am. 
B.  R.  451,  183  Fed.  228,  the  court  said:  , 
" '  Fair  valuation,'  within  the  meaning  of 
subdivision  15  of  section  1  of  the  Bank- 
ruptcy Act,  means  la  Value  that  can  be  male 
promptly'  effective  by  the  owner  of  property 
'  to  pay  his  debts.'  That  is  the  language  of 
this  liberal  statute.  It  ought  not  to  be 
enlarged.  Such  a  value  excludes,  on  the  one 
hand,  -  the  sacrifice  price  that  would  result 
from  an  execution  or  foreclosure  sale,  and, 
on  the  other  hand,  the  retail  price  that  could 
be  realized  in  the  slow  process  of  trade. 
This  latter  value  should  be  excluded  because 
it  could  only  be  gained  by  large  expense  and 
the  many  risks  of  a  mercantile  venture. 
'  Fair  valuation '  means  such  a  price  as  a 
capable  and  diligent  business  man  could 
presently  obtain  for  the  property  after  con- 
ferring with  those  accustomed  to  buy  siioh 
property.  Such  a  value  will  depend  upon 
many  circumstances,  sucJi  as  the  age  and  con- 
dition of  the  stock,  the  season  of  the  year,  and 
the  state  of  trade." 

79.  Chicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  15  Am. 
B.  E.  804,  141  Fed.  518;  Butler  Paper  Co.  v. 
•Goembel  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R. 
26,  143  Fed.  295. 

Market  value,  frequently  used  as  a  standard 
of  "  fair  valua  tion "  must  be  assXimed  to 
depend  on  whether  a  market  exists  or  can  be 
created  by  an  attempt  to  sell  the  property, 
and  expert  opinion  of  market  value  must 
necessarily  be  intended  to  fix  the  vialue  lyhiah 
the  property  ought  to  give  as  a  fair  return, 
if  sold  to  some  one  who  is  willing  to  pur- 


chase under  the  ordinary  selling  conditions. 
A  valuation  based  only  upon  what  may  be 
obtained  at  a  forced  sale  or  an  auction  sale, 
or  which  may  be  realized  under  some  acci- 
dental or  unusual  situation  cannot  be  taken 
as  the  "  fair  valuation"  of  property  to  a 
going  concern.  Matter  of  Kobre  et  ol  (D.  C, 
N.  Y.),  35  Am.  B.  R.  389,  224  Fed.  106. 

80.  Matter  of  Kobre.  (D.  C,  N;  Y.) ,  35  Am. 
B.  R.  389,  224  Fed.  106. 

81.  Benjamin,  v.  Chandler  (D.  C,  Pa.),  15 
Am.  B.  E.  439,  440,  142  Fed.  242;  Arnold  v. 
Knapp  (W.  Va.  Sup.  Ct.),  75  W.  Va.  804, 
34  Am.  B.  R.  432,  84  S.  E.  895;  In  re  Cod- 
dington  (D,  C,  Pa.),  9  Am.  ^.  R.  243, '118 
Fed.  281,  in  which  case  it  was  (held  that 
where  it  appears  that  accounts  due  o  an 
alleged  bankrupt-are  not  at  present  collectible 
their  actual  value  must  be  taken  in  determ- 
ining hi'S;  solvency. 

The  actual  fair  valuation  of  leases,  pat- 
ents, licenses  and  other  intangible  property 
will  be  loonsidered.  See  Troy  Wagon  Works 
V.  Vastbinder  (D.  C,  Pa.),  12  Am.  B.  R  3F^, 
130  Fed.  232;  Motor  Vehicle  Co.  v.  Oak 
Leather  Co.  (C.  C.  A.,  7th  Cir.),  15  Am.  B.  E. 
808,  141  Fed.  518;  In  re  Foley  (D.  C,  Pa.), 
15  Am.  B.  R.  832,  140  Fed.  300. 

82.  In  re  Hines  CD.  C,  Or.),  16  Am.  B.  R. 
295,  144  Fed.  142. 

83.  Chicago  Title  &  Trust  Co.  v.  Eoeb- 
ling's  Sons  (Cir.  Ct.,  111.),  5  Am.  B.  E.  368, 
107  Fed.  71.  See  also,  In  re  Rome  Planing 
Mills  (D.  C,  N.  Y.),  3  Am.  B.  R.  766,  99 
Fed.  937;  In  re  Rogers  Milling  Co.  (D.  C, 
Ark.),  4  Am.  B.  R.  540,  102  Fed.  687;  Vac- 
caro  V.  Bank  (C.  C.  A.,  6th  Cir.), .4  Am.  B.  R. 
474,  103  Fed.  436;  Lansing  Boiler  Works  v. 
Ryerson  &  Son  (C.  C.  A.,  Oth  Cir.),  11  Am. 
B.  R.  558,  128  Fed.  701. 

The  valuation  for  the  test  of  solvency  or 
insolvency  upon  an  issue  as  to  whether  a 
chattel  mortgage  was  preferential,  must 
relate  to  the  conditions,  as  a  going  con- 
cern, when  the  alleged  preference  was  given, 
and  not  to  the  mere  dead  matter  of  the  platit 
after  bankruptcy  intervened.  Butler  Paper 
Co.  V.  G.o.embel  (C.  0.  A.,  7th  Cir.),  16  Am. 
B.  R.  26,  143  Fed.  295. 

84.  Hackney   v.   Raymond   Bros,    etc.,    Co. 
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(4)  Evidence.— Evidence  must  be  adduced  sufficient  to  show  that  the 
alleged. bankrupt's  debts  were  more  than  the  value  of  his  asSets  at  th&  time 
the  petition  is  filed.^®  The  books  of  a  bankrupt,  his  schedules,  inventory  and 
appraisement:  are  competent  evidencd  upou'thp  question  of  insolvency.**  The 
question  of  insolvency  is  one  of  fact  and  not  of  law,  and  is  determinable  as 
such.^'^  .,     ' 

f.  Conceal. —  The  word  "  conceal  "  under  the  present  law, 'means  more  than 
"  hide ;  "  it  connotes  mOre  than  "  secrete."  Thus,  with  peculiar  refesrenc© 
to  the  second  objection  to  a  discharge,*^  it  includes  the  falsifying  or  mutilating 
of  books  or  business  records.  Under  the  former  law,  concealment  of  property 
included  a  concealment  of  title  to  property.*^  The  new  definition  strengthens 
rather  than  impairs  this  doctrine.  It  may  be  doubted,  however,  whether  the 
definition  adds  anything  to  the  ordinary  meaning  of  the  word  "  concealed?' 
in  §  29-b ;  the  difficulty  of  reading  in  either  "  falsified "  or  "  mutilated " 
will  be  apparent  at  a  glance.  Almost  as  difficult  would  be  the  interpolation 
of  these  new  meanings  into  the  first  act.  of  bankruptcy.®"  This  definition 
has  frequently  been  considered  by  the  courts,®^  in  connection  especially  with 
the  concealment  of  the  bankrupt's  property  as  an  indictable  offense,*^  or  as  a 
ground  for  the  withholding  of  a  dischargel®^ 

g.  Secured  creditor. —  This  term  is  defined  in  subdivision  23  of  this  section. 
Under  this  definition 'a  creditor,  to  be  secured,  must  either  (a)  hold  security 
against  the  property  of  the  bankrupt,  or  (b)  be  secured  by  the  individual 
obligation  of  another  who  holds  such  a  security.  This  definition  thus  restricts 
the  popular  meaning.®*  If  tli^e  security  is  the  property  of  another,  or  if  it  is 
exempt  property,  that  is,  if  it  is  not  assignable .  under  the  bankruptcy  act, 
the  person  holding  the  same  is  not  a  secured  creditor  within  this  definition.®" 

(Sup.  Ct.,  Neb.),  68  Neb.  624,  10  Am.  B,  R.  90.  See  Bankr.Act,  §  ,3-a   (1),  post. 

213,  94  N.  W.  805,  99  N.  W.  675.     See  also  91.  See  In  re  Bellaih   (D.  C,  Del.),  8  Am. 

In  re  Doscher    (D.  C,  N.  Y.),  9  Am.  B.  R.  B.  R.  310,  116  Fed.  69;   Matter  of  Oarbone 

547,   556,    120   Fed.   408;    In  .ra   Coddington  (Ref.,  Wash.),   13  Am.  B.   R.   55,  and  cases 

(D.  C,  Pa.),  9  Am.  BR.  243,  126  Fed.  891.  cited  under  §  14-b   (1),  post,  and  §  29-b. 

Overdrafts  at  a  bank  do  not  show  insol-  Where  an  indictment  under  §  29-b  uses  the 
vency .  The  arranging  to  Cover  overdrafts  by  .words  "  unlawfully,  knowingly  and  f raudu- 
bank  drafts  and  ohecks  is  not  in  itself  suffi-  lently  to  characterize  the  word  "  conceal " 
cient  to  create  even  a  suspicion  of  insolvency  it  is  not  necessary  to  specify  whether  the  con- 
as  the  term  is  used  in  the  act.  McDonald  v.  cealment  consists  of  secreting,  falsifying  and 
Clearwater  Ry.  Oo.  (D.  C,  Ida.),  21  Am.  mutilating,  simply  because  the  word  "  con- 
B.  R:  182,  190,  164  Fed.  1007.  ceal "  as  defined  in  this  section,  includes  "to 

85.  Knittel  v.  McGowan  (D.  ,C.,  Pa.),  14  secrete,  falsify  and  mutilate."  United  States 
Am.  B.  R.  209,  134  Fed.  498.       ,  v.  Comstock   (Cir.  Ct.,  Mass.),  20  Am.  B.  R. 

Liability  as  surety  or  indorser,  where  prin-  520,  162- Fed.  416. 
cipal  solvent. —  The  liability  of  an  alleged  "Conceal"  includes  the  withholding  of  as- 
bankrupt  as  surety  or  indorser,  if  the  pfin-  sets,  with  fraudulent  intent.  United  States 
cipal  is  solvent  and  abundantly  able  to  pay,  v.  Rhodes  (D.  C.,  Ala.),  32  Am.  B.  R.  523, 
should  not  be  counted  against  hdm  on  the  212  Fed.  513,  ,  . 
question  of  his  solvency  or  insolvency,  92.  See  discussion-  under  .  Section  Twenty^ 
because,  if  called  on  to  pay  such  debt,  he  nine,  sub-title  "  Concealment  of  property," 
would  immediately  have  an  asset  which  would  post. 

be  equal  to  the  amount  he  would  be  required  93.  See  discussion  under  Section  Fourteen, 

to  pay;     Matter  of  BiOwers   (D.  C,  Ga.),>  33  sub-title  "Concealment  of  property" 

Am.  B.  R.  51,  215  Fed.  617.                    ,  94.  In  re  Coe   (D.  C,  Ohio),  1  Am.  B.  R. 

86.  In  re  Docker-Foster  Co.  (D.  C,  Fa.),  275,  49  Fed.  481;  Stauffer,  etc.,  Co  v'  Abina- 
10  Am.  B.  R.  584,  123  Fed.  190.  ton  Co.   (Sup.  Ct.,  La.),  131  La.  715,  3^  Am. 

87.  Utah  Assn.  of  Credit  Men  v.  Boyle  B.  R.  120,  60  So.  202,  citing  Collier  on  Bank- 
Furniture  Co.   (Utah  Sup.  Ct.),  26  Am.  B.  R.  ruptcy  (6th  ed.)  6. 

867.  117  Pao.  800.  95.  Gorman  v.  Wright  (C.  C.  A.,  4th' Cir  ), 

88.  See  Bankr.  Act,  §  14-b  (;2),  post.        ,  14  Am.  B.  R.   135,  136,  136  Fed    164    revo-. 

89.  In  re  Williams,  F'ed.  Cas.  17,703.  13   Am.   B.   R.   91;    In   re  Mlertens    (D    C 
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The  English  definition,  "'a  person  holding  a  mbrtgage,  charge  or  lien  on  the 
property  of  the  debtor,  or  any  part  thereof,  for  a  debt  due  to  him  from  the 
debtor,"'®  is  even  more  restrictive  than  is  ours:  Thus,  ih  both  systems, 
creditors  may  often  be  secured  and  yet  not  be  secured  creditors.*^ 

h.  Transfer. —  This  term  is  defined  in  subdivision  25  of  this  section.  The 
word  has  most  comprehensive  meaning  in  the  bankruptcy  law.  It'  includes 
every  method  of  disposing  of  or  parting  with  property  or  its  possession ;  thus 
doubtless  comprising  within  itself  even  the  idea  commonly  expressed  by  "  con- 
ceal." Its  enlarged  meaning  has  already  beeh  extensively  discussed  by  the 
courts.  A  payment  of  money,  even  in  due  course  of  business,  is  a  transfer.®* 
Transfer    includes   a    chattel    mortgage,®*    as    well    as    any    other    lien    or 


N.  Y.).  14  Am.  B.  R.  226,  227,  134  Fed.  101, 
revd.  on  other  grounds,  15  Am.  B.  R.  362, 
144  Fed.  818  V  Matter  of  Thompaon  (D.  C, 
N.  Y.),  81  Am.  B.  R.  236,  208  Fed.  207,  'hold- 
ing that  the  words  "  secured  creditor "  are 
limited  to  qreditora  secured  out  of  or  against 
the  estate. 

Exempt  property  is  not  of  -a  nature  to  be 
asignable  under  the  act,  and  a  creditor  hold- 
ing a  ;mortgage  on  exempt  property  is  not  a 
'secured  creditor."  In  re  Bailey  (D.  C, 
Utah) ,  24  Am.  B.  R.  ^01,  176  Fed.  990. 

Assignability  of  homestead. —  In  the  case 
of,  Fenley  v.  Poor  (C.  O.  A.,  6th  Cir.),  10 
Am.  B.  R..377,  121  Fed.  739,  it  was  held 
that  the  real  estate  in  which  the  bankrupt 
may  have  a  homestead  passes  to  his  trustee, 
and  the  holder  of  a  mortgiage  thereon  is  a 
"secured  creditor."  The  court  said:  "But 
the  definition  in  the  bankruptcy  act  refers 
to' the  nature  of  the  property,  and,  if  it  is 
such  as  to  be  assigna|>le  uqder  the  act,  the 
fact  that  it  includes  exemptions  under  the 
State  laws  in  force  at  the  time  of  the  filing 
of  the  petition  could  not  affect  its  nature 
and  make  it  non^assignable.  The  act:  pro- 
vides that  the  bankrupt  shall  make  claim 
under  oath  to  his  exemptions,  and  file  the 
same  in  triplicate,  and  also  makes  it  the 
duty  of  the  trustee  to  set  apart  the  bank- 
rupt's exemptions  and  report  the  estimated 
value  to  the  court,  and  makes  it  the  duty 
of  the  judge  to  determine  all  claims  of 
bankrupts  to  their  exemptions.  These  pro- 
visions clearly,  indicate' that  the  whole  estate 
of  tihe  hankrupt  is  assigned,  under  the 
law,  to  the  trustee,  and)  that  then  the  claim 
of  the  bankrupt  is  to  be  made  for  his  exemp- 
tions which  are  to  be  iset  apart  by  the  trustee 
and  determined  by  the  court.  The  ifaet  thai 
the  debtoflr  ihas  a,  homestead  right  in  a  tract 
of  land  does  not  change  the  nature  of  the 
property  and  make  it  non-assignable."  Cit- 
ing In  re  Sisler  (D,  C),  2  Am.  B.  R.  760,  96 
Fed.  402.  See,  also.  In  re  Meredith  (D.  C, 
Ga.),  16  Am.  B.  R.  331,  144  Fed.  230. 

96.  English  Bankruptcy  Act,  1883,  §  168. 

97.  Gorman  v.  Wright  (C.  C.  A.,  4th .Cir.), 
14  Am.  3.  R.  135,  136  Fed.  revg.  13  Am. 
B.  R.  19.       . 

Indorsed  notes. —  Notes  of  a  bankrupt, 
secured  only  by  the  personal  indorsement  of 


another,  are  not  secured  within  the  meaning 
of  the  Bankruptcy  Act.  Stauffer,  etc.,  Co.  v. 
Abington  Co.  (Sup.  Ct.,  La.),  131  La.  715,  32 
Am.  B,  R.  120,  60  So.  602. 

98.  Carson  v.  Chicago  Title  &  Trust  Co., 
182  U.  S.  438,  5  Am.  B.-  R.  814,  sustaining 
many  cases  in  the  lower  courts  to  the  same 
effect,  in  which  case  the  coutt  said: 
" '  Transfer '  is  defined  to  be  not  only  the 
sale  of  property,  but  every  other  and  differ- 
ent mode  of  .disposing,  of  or  parting  with 
property.  All  technicality  and  narrowness 
of  meaning  is  precluded;  the  word  is  used 
in  its  most  comprehensive  ^ense,  and  is 
intended  to  include  every  means  and  manner 
by  which  property  can  pass  from  the  owner- 
ship and  possession  of  another  and  by  which 
the  resiilt  forbidden  by  the  statute  may  be 
accomplished,^  a  preference  enabling  a 
creditor  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same 
class.'"  Matter  of  Muir  (D.  C,  Pa.),  31 
Am.  B.  R.  528,  212  Fed.  495.  It  has  been 
held  to  include  the  delivery  and  indorsement 
of  firm  notes  by  a  member  of  a  partnership. 
Matter  of  Frazer  (D.  C,  N.  Y.),  34  Am  B.  R. 
467,  221 'Fed.  83. 

Bayment  of  money. —  It  was  settled  in  the 
Carson  case  supra,  that  money  is  "  property  " 
within  the  meaning  of  the  Bankruptcy  Act, 
and  that  a  payment  of  mohey  is  a  "  transfer." 
West  V.  Bank  of  Lahoma,  16  Am.  B.  R.  733, 
16  Okla.  508,  86  Pac.  59.  See,  also,  Jaquith 
V.  Alden,  9  Am.  B.  R.  773,  189,  U.  S:  78,  47 
L.  Ed.  620,  23  "Sup.  Ct.'649;  In  re  Pfaffinger 
(D.  C,  Ky.),  18  Am.  B.  R.  807,  154  Fed.  528; 
Boyd  V.  Lemon  Gale  Co.  (0.  C.  A,  5th  Cir.), 
8  Am.  B.  R.  81,  83,  114  Fed.  647;  Landry  v. 
Andrews,  6  Am.  B.  R.  281,  21  R.  I.  597;  In 
re  Sloan  (D.  C.,.Iowa),  4  Am.  B.  R.  356,  102 
Fed.  116;  In  re  Ft.  Wayne  Elec.  Corp. 
(C.  C.  A.,  7tii  Cir.),  3  Am:  B.  R.  634,  99  Fed. 
400;  Knost  v.  Wilhelmy  (Ref.,  Ohio),  2  Am. 
B.  R.  471;  Johnson  v.  Wald  (C.  C.  A.,  5th 
Cir.),  2  Am.  B.R.  84,  91,  93  Fed.  640. 

99.  Matter  of  Riggs  Restaurant  Co. 
(C.  C.  A.,  ^d.  Oir.),  11  Am.  B.  R.  508,  130 
Fed.  691.  This  case  was  decided  under  the 
New  York  statute  and  the  case  of  Butfer  v. 
Miller,  1  N.  Y.  50di,  was  cited,  in  which  the 
court  said :    "  A  personal  mortgage-  is  more 


18  Meaning  of  Words  and  Pheases.  [§  1. 

mortgage  voluntarily  created  by  the  debtor.^"**  It  includes  orders  drawn 
by  the  bankrupt,  which  operate  as  assignments  of  the  funds  upon  which  they 
are  drawn. ^"^  It  is  not,  however,  sufficiently  broad  to  include  a  preferential 
payment  to  a  creditor  witliin  the  meaning  of  the  term  "  transferred  "  so  as  to 
bar  a  discharge  under  §  14-b  (4),  in  the  absence  of  a  fraudulent  intent/"'^ 
The  performance  of  labor  by  a  debtor  for  a  creditor  does  not  constitute  a 
"transfer  of  property."^"*,  Nor  does  a  "  transfer "  include  a  b'ailment;  it 
was  only  intended  to  apply  to  cases  where  from  the  nature  of  the  contract,  the 
title  to  the  property  has  become  vested  in  the  bankrupt  to  such  an  extent  as  to 
render  it  his  property,  and  as,  such  liable  for  the  payment  of  his  debts/"*  The 
words  "as  a  p^ayment,  pledge,  mortgage,  gift  or  security,"  as  used  in  this 
definition  are  illustrative  merely,  ;and  do  not  so  qualify  the  meaning  of  the 
term  as  to  permit  a  transfer  by  any  othes  method. ^*^-  In  §  67-e,  "  transfer" 
seems  to  be  used  as  something  different  from  "conveyance,"  "assignment  "  and 
"  encumbrance,"  though  the  better  opinion  is  that,  this  was  an  inadvertence  in 
the  drafting  of  the  law,  and  that  even  here  the  general  #ord  includes  those 
that  iCre  specific.  This  definition  becomes  important  in  §§  B-a{l)  (2)  and  b 
(1),  57-g,  60-a,  67-«,  four  of  the  leading  sections  of  the  law.  Its  significance 
to  a  proper  understanding  of  the  statute  cannot  be  too  much  emphasized. 

i.  Wage-earner. —  This  term  is  defined  in  subdivision  2 Y  of  this  section. 
Cases  interpreting  this  definition  are  already  numerous.  lA  traveling  sales- 
man was  held  not  to  be  a  wage-earner  ■,^'^  yet,  under  the  meaning  of  the  word, 
as  used  in  local  statutes,  may  be.-"'''  But  he  is  not  within  the  definition  if  he 
receives  a  salary  of  $100  per  month,  and  his  board  and  lodging  which  were 
worth  $40  per  month  to  him.^"*  The  doubt  as  to  this  question  led  to  the 
amendment  of  §  64-b  (4)  by  the  act  of  1906,  giving  traveling  salesmen  the 
same  priority  as  other  wage-earhers.^"®.     A  bookkeeper  working  for  a  stated 

than  a  mere  security.    It  is  a  sale  of  the  thing  101.  In  re  Hines,  (iX  C,  Pa.),  16  Am.  B.  R. 

mortgaged  and  operates  as  a  transfer  of  the  495,  144  Fed.  543;   McDonald  v.  Clearwater 

whole   legal   title  to  the  mortgage,    subject  Ey.  Co.   (Cir.  Ct.,  Idaho),  21  Am.  B.  E.  182, 

only  to  be  defeated  by  the  full  performance  of  164  Fed.  1007.  • 

the  condition."  102.  Matter   of   Maher    (Eef.,   Mass.),    15 

100.  In  re  Tindal  (D.  C,  S.  Oar.),  18  Am.  Am.  B.  E.  786,  aff'd  16  Am.  B.  E.  340,  144 

B.  E.    773.    155    Fed.    456;    Coder    v.    Arts  Fed.  505. 

(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  513,  152  103.  In  re  Steers  Lumber   Co.    (C.   C.  A., 

Fed.    943;    In   re   Wright   Lumber   Co.    (D.       2d   Cir.),   7   Am.   B.   E.   332,    112   Fed.   406, 

C,  Ark.),  8  Am.  B.  E.  345,  114  Fed   1011,       afl^.  6  Am.  B.  E.  315,  110  Fed.  738. 

1013.                                ^  104.  Walter    A.    Wood    Co.    v.    Vanstory 

A  voluntary  confession  of  a  judgment  in  (C.  C.  A.,  4th  Cir.),  22  Am.  B.  E.  740,  171 

favor  of  certain  of  the  creditors  of  any  ineol-  Fed.  375;   See,  also,  In  re  Columbus  Buggy 

vent  is  a  transfer.     In  re  Nasbaum    (D.  C,  Co.   (C.  C.  A.,  8th  CiV.),  16  Am.  B    E    759, 

N.   Y.),    18   Am.   B.   E.   598,    152   Fed.   835;  143  Fed.  861. 

Grant  v.  National  Bank  of  Auburn    (D.  C.,  105.  In  re  Stege  (C.  C.  A.,  2d  Cir)    8  Am 
N.   Y.),   28   Am.   B.   R.   712,    197    Fed.   581.  B.  E.  515,  116  Fed.  342,  54  C.  C.  a!  il6 
Allowing  a  judgment  to  be  taken  and  dock-  106.  In   re   Soanlan    (D.    C.,   Ky. ),   3   Am. 
eted,  thereby  creating  a  lien  and  a,  security  B.   E.   202,   97    Fed.   26;    In   re   Greenewald 
for  the  debt,  -may  constitute  a  transfer,  for  (D.  C,  Pa.),  3  Am.  B.  E.  696,  99  Fed.  705. 
it  would  be  or  might  be  a  disposition  of  real  107.  In  re  Lawlor   (D.  C,  Wash.),  6  Am. 
property  by  way  of  security.     In  re  Tupper  B.  R.  184,  110  Fed.  135. 
(D,  C,  N.  Y.),  20  Am.  B.  R.  824,  826,  163  108.  In  re  Hurley   (D.  C.,  Minn  )    29  Am 
Fed.  766.                       _  E.  E.  567,  204  Fed.  126.        '                            ' 
Surrender  to  attaching  creditor.—  Where  a  109.  See  oases  cited  under  section  64,  sub- 
bankrupt  parts  -with  the  possession  of  prop-  title  "  Traveling  or  city  salesmen."     As  to 
erty   to  the   attaahing  officer,    conditionally  priority  where  traveling  salesman'  claims  for 
and  (as   security,   it  may  be   admitted   that  $175  earned  within  fiye  weeks  prior  to  adjudi- 
there  has  been  a  transfer  of  the  property.    In  cation  of  employer,  see  Matter  bf  Brecker  & 
re  Crafts-Riordan  Shoe  Co.    (D.   C,  Mass.),  Co.  (D.  C,  N.  Y.),  31  Am  B  E    596 
26  Am.  B.  E.  449,  185  Fed.  931.  Effect  on  priorities  under  § '  64l)(4)  —  The 
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salary  when  the  act  of  bankruptcy  was  committed  is  a  wage-earner.^***  A 
teamster  working  with  his  team  for  day  wages  hauling  logs  and  performing 
other  similar  services  ig  a  wage-earner.**'  But  a-  music  teacher  giving  music 
lessons  at  a  certain  sum  an  hour  is  not.**^  Nor  is  a  married  woman  a  wage- 
earner  who  lives  at  home  and  performs  the  ordinary  domestic  duties  of  a  mar- 
ried woman,  but  at  certain  times  during  the  year,  when  not  otherwise  engaged 
at  home,  performs  services  for  others  than  the  members  of  her  own  family."' 
The  definition  resolves  itself  into  \vhat  constitutes, working  for  salary  or  hire, 
and,  in  the  end,  to  the  rulings  of  the  State  courts  on  analogous  provisions  in 
State  laws.*"  The  importance  of  this  definition  is  found  in  the  fact  that  wage- 
earners  cannot  be  petitioned  against,**^  ,and  are, entitled  to  priority  of  payment 
for  a  limited  period  of  labor  prior  to  the  bankruptcy.**®  All  of  these  matters 
will  be  taken  up  and  discussed  at  length  in  their  proper  connection. 

IV.  judicial  definitions. 
a.  Preferences. —  Though  this  word  is  not  defined  in  this  section,  the 
supreme  court  has  held  that  §  60-a  is  a  definition.**''  A  preference  under  this 
law  has  then  but  three  elements:  (a)  insolvency,  (b)  the  procuring  or 
suffering  of  a  jildgment  or  the  making  of  a  transfer  by  the  bankrupt,  (c)  a 
consequent  inequality  between  creditors  of  the  same  class.***  A  voidable 
preference  is  somethiiig  very  different.**^  It  follows,  also,  that  only  transfers 
and  judgments  can  be  preferences.  The  English  law  continues  to  distinguish 
between  mere  preferences  and  those  that  are  either  "  fraudulent "  *^",  or 
"  undue."  The  result  of  our  new  meaning  to  an  oldtime'  word  has  been 
far-reaching.*^ 


.definition  does  not  refer  to  or  limit  section 
64b  (4)  giving  priority  to  wages  due  to  work- 
men, clerks,  traveling  or  city  salesmen,  or 
servants,  earned  within  three  months;  but 
was  intended  only  to  define  the  phrase  "  wage- 
earner  "  in  any  provision  of  the  Bankruptcy 
Act  or  proceeding  relating  thereto  in  which 
the  word  may  be  found,  and  esp^ally  sec- 
tion 4b,  which  provides  that  any  person, 
excepting  a  wage-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil, 
etc.,  may  be  adjudged  an  involuntary  bank- 
rupt. Blessing  v.  Blanchard  (C.  C.  A.,  9t(h 
Cir.),  35  Am.  B.  E.  135,  213  Fed.  35. 

110.  In  re  Pilger  (D.  C,  Wis.),  9  Am. 
B.  R.  244,  118  Fed.  206,  where  it  was  also 
held  that  the  fact  that  the  bookkeeper  was  a 
stockholder  and  officer  of  the  insolvent  cor- 
poration was  immaterial. 

111.  In  re  Yoder  (D.  C,  Pa.),  11  Am.  B.  R. 
445,  127  Fed.  894.  But  see  Matter  of  Win- 
ton  Lumber  &  Mfg.  Co.  (Ref.,  Ky.),  IV  Am. 
B.  E.   117. 

112.  First  National  Bank  of  Wilkes  Barre 
V.  Barnum  (D.  C,  Pa.),  20  Am.  B.  E.  439, 
160  Fed.  245,  considering  a  number  of  cases 
relative  to  what  constitutes  earning  wages. 

113.  Matter  of  Remaley  (Ref.,  Pa.),  23  Am. 
B.  R.  29,  in  which  case  it  was  declared  that 
the  test  in  determining  whether  a  person  is  a 
wage-earner  is:  Does.the  person  claiming  to 
be  a  wage-earner  depend,  first  and  foremost, 
upon  the  return  from  his  personal  service  lor 
his  maintenance  and  support? 


The  definition  of  "wage-earner,"  contained 
in  section  1  (27)  of  the  Bankruptcy  Act,  is 
not  applicable  to  tile  claim  of  the  president 
and  general  manager,  and  the  treasurer  and 
assistant  general  manager,  of  a  corporation 
so  as  to  bring  such  claims  within  section  64b 
(4),  giving  priority  to  "wages  due  work- 
men," etc.,  merely  because  claimants  received 
salaries.  In  re  Crown  Point  Brush  Co.  ( D.  C, 
X.  Y. ) ,  29  Am.  B.  R.  638,  200  Fed.  882. 
•  114.  As  to  what  persons  are  within  the  pur- 
view of  statutes  affecting  the  enforcement  of 
claims  for  services^  see  article  by  Mr.  C.  B. 
Labatt  in  44  Can.  Law  Journal,  369-427. 

115.  See  Bankr.  Act,  §  4-b,  post. 

IIG.  See  Bankr.  Act,  §  64-b   (4),  post. 

117.  Carson  v.  Chicago  Title  &  Trust  Co., 
182  U.  S.  438,  5  Am.  B.  E.  814,  where  it  is 
said :  "  Subdivisions  a  and  b  (of  §  60 )  are 
concerned  with  a  preference  given  by  a  debtor 
to  his  creditor.  Subdivision  a  defines  what 
shall  constitute  it,  and  subdivision  b  states 
a  consequence  of  it"   (p.  116). 

To  same  effect.  In  re  Eosenberg  (Ref., 
N.  Y.),  7  Am.  B.  E.  316;  Swartz  v.  Bank 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.' R.  673,  117 
Fed.  1.  Compare,  however.  Stern  v.  Louis- 
ville Trust  Co.  (C.  C.  A.,  6th  Cir.),  7  Am. 
B.  E.  305,  il2  Fed.  501. 

118.  See  Bankr.  Act.  §  60,  post. 

119.  See  Bankr.  Act,  §  60-b,  post. 

120.  Eng.  Bankruptcy  Act  of  1883,  §  48. 

121.  Compare  Carson,  Pirie,  etc.  v.  Chicago 
Title  &  Trust  Co.,  182  U.  S.  438,  5  Am.  B.  E. 
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b.  Dividends.-f-^  Prior  to  the  amendments  of  1903,  the  meaning  of 
"dividends"  was  im|iortant  as  a  basis  for '  compfensiation  of  trustees  and 
referees  under  §^  iO-a  and  48-a;  '  The  term  has  been  deiined  ais  "a  parcel  of  the 
fund  arising  from  the' assets  of  the  estate,  rightfully  allotted  to  a  creditor 
entitled  to  share  in  the  fund,  whether  in  the  same  proportion  with  other 
creditors  or  in  a  different  proportion."  -^^^  It  may  be  dOubt^d  whether  this  is 
correct,  since,  under  §  65-a,  dividends  can  only  be  paid  on  claims  which 
are  neither  secured  nOr  entitled  to  priority. '^^  It  may  also  be  doubted  whether 
§  65-a  amounts  tO  a  definition  a:t  all.^^*  The  meaning  of  this  word  is,  how- 
ever, now  unimportant.^^ 

c.  Property.— The  English  Bankruptcy  Act  of  1883  defines  property  as 
including  "money,  goods,  things  in  action,  land  and  every  description  of 
property,  whether  real  or  personal  and  whether  situate  in  England  or  else- 
where, also  obligations,  easements,  and  every  description  of  estate,  interest 
or  profit,  present  or  future,  vested  or  contingent,  arising  out  of  or  incident 
to  property  as  defined  abovel"  ^^®  This  definition  is  comprehraisive.  Section 
TO-a  of  our  law  indicates,  in  words^  which  are  at  times  oddly  narrow  and 
again  surprisingly  broad,  what  property,  passes  to  the  trustee.  Otherwise,  the 
law  contains  no  definition  of  "property."  '; 

814,  with'  In  re  Hall    (Eef.,  N.  Y.),  4  Am.-  Pa.),  2  Am.  B.  R.  352,  107  Fed.  897,  with 

B.   R.    671,    679;    and   note   changes   due   to  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  E.  322, 

amendments  of  1903,  under  §  60,  post.  and  In  re  Barber  (D.  C,  Minn.),  3  Am.  B.  R. 

122.  In  re  Barber'  (D.  C,  Minn.),  3  Am.  306,  97  Fed.  547. 

B.  E.  306,  311;  97  Fed.  547.  125,.  Commissions  are  now  paid  on  "moneys 

123.  In  re  Utt  (C.  C.  A.,  7th  Clr.),  5  Am.       disbursed."    §§  40-a  and  48-a. 

B.  R.  383,  105  Fed.  754.  126.  Eagli&h  Bankruptcy  Aot,  1883,,  §  168. 

184.  Thus  compare  In  re  Gersoh    (D.  C., 
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SECTION  TWO 


CREATION  OF  COURTS  OF  BANKRUPTCY  AND  THEIR  JURISDICTION 

§  2.  That  the  courts  of  bankruptcy  as  hereinbefore  defined,  viz., 
the  District  Courts  of  the'  United  States  in  the  several  States,  the 
supreme  court  of  the  District  of  Columbia,  the  districts  courts  of  the 
several  Territories,  and  .the  United  States  courts  in 'the  Indian 
Territory  and!  the  District  of'  Alaska,  are  hereby  made'  courts  of 
bankruptcyV  and  are  hereby  invested,  within  their  respective  territorial 
limits  as  now  established,  or 'as  they  may  be  hereafter  changed,  with 
such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings,  in '  vacation  in  cham- 
bers and  duriitg  their  respective  terni's,  a^  they  are  how' of  may  be 
hereafter  held,  to  (1)  adjudge  persons  bankrupt  who  have  had  their 
principal  place  of  business,  resided  or  had  their  domicile  within  their 
respective  territorial  jurisdictions  for  the  preceding  six  inonths,  or 
the  greater  portion  thereof,  or  who  do  not  have  their  principal  place 
of  business,  reside,  or  have  their' domicile  within  thC  United  States', 
but  have  property  within  their  jurisdictions,  or  who  hd,Ve  been 
adjudged  bankrupts  by  courts  of  competent  jurisdiction  AvithOut  the 
United  States  and  have  property  within  their  jurisdiction;  (2)  allow 
claims,  disallow  claims,  reconsider  allowed  or  disallowed  claims,  and 
allow  or  disallow  them  against' 'bankrupt  estates;  (3)  appoint  receivers 
or  the  marshals,  upon  application  of  parties  in  interest,  inCase  the 
courts  sh'all  find  it  absolutely  necessary^  for  the  preservation  of  estates, 
to  take  charge  of  the  property  of  bankrupts  after  the'  filing  of  the 
petition  and  until  it  is  jdisniissed  or  the  trustee  is  dualified;  (4)  arraign, 
try,  and  punish  bankrupts,  officers  and  other  persons,  and  the  agents, 
officers,  members  of  the  board  of  directors  oir  trustees,  o'r  other  similar 
controlling  bodies,  of  corporations  for  violations  of  this  act,  in 
accordance  with  the  laws  of  procedure  of  thei' United  States  now  in 
force,  or  such  as  may  be  hereafter  enacted,  regulating  trials  for  the 
alleged  violation  of  laws  of  the  United  States;  (5)  authorize  the 
business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers, 
the  marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the 
estates,  and  allow  such  officers  additional  compensation  for  such 
services  as  provided  in  section  forty-eight  of  this  act;*  (6)  bring  in 
and  substitute  additional  persons  or  parties  in  proceedings  in  bank- 
ruptcy when  necessary  for  the  complete  determination  of  a  matter  in 


*  The  amendment  of  1910  inserted  the  matter  in  italics,  and  omitted    the  words   "  but  not 
at  a  greater  rate  than  in  this  act  allowed  trustees  for  similar  services." 

[21] 
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controversy;  (7)  cause  the  estates  of  bankrupts  to  be  collected,  reduced 
to  money  and  distributed,  and  determine  controversies  in  relation 
thereto,  except  as  herein  otherwise -provided;  (8)  close  estates,  when- 
ever it  appears  that  they  have  been  fully  administered,  by  approving 
the  final  accounts  and  discharging  the  trustees,  and  reopen  them 
whenever  it  appears  they  were  closed  before  being  fully  administered; 
(9)  confirm  or  reject  compositions  between  debtors  and  their  creditors, 
and  set  aside  compositions  and  reinstate  the  cases;  (10)  consider  and 
confirm,  modify  or  overrule,  or  return,  with  instructions  for  further 
proceedings,  records  and  findings  certified  to  them  by  referees; 
(11)  determine  all  claims  of  bankrupts  to  their  exemptions;  (12)  dis- 
charge or  refuse  to  discharge  bankrupts  and  set  aside  discharges  and 
reinstate  the  cases;  (13)  enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and 
imprisonment;  (14)  extradite  bankrupts  from  their  respective  districts 
to  other  district^;  (15)  make  such  orders,  issue  such  process,  and  enter 
such  judgments  in  addition  to  those  specifically  provided  for  as  may 
be  necessary  for  the  enforcement  of  the  provisions  of  this  act; 
(16)  punish  persons  for  conternpts  committed  before  referees;  (17) 
pursuant  to  the  recommendation  of  creditors,  or  when  they  neglect  to 
recommend  the  appointment  of  trustees,  appoint  trustees,  and  upon 
complaints  of  creditors,  ^remove  trustees  for  cause  upon  hearings  and 
after  notices  to  thena;  (18)  tax  costs,,  whenever  they  are  allowed  by 
law,  and  render  judgments  therefor  against  the  unsuccessful  party, 
or  the  successful  party  for  cause,  or  in  part  against  each  of  the  parties, 
and  against  estates,  in  proceedings  in  bankruptcy;  (19)  transfer  cases 
to  other  courts  of  bankruptcy;  and  (20)  exercise  ancillary  jurisdiction 
over  persons  or  property  within  their  respective  territorial  limits  in 
aid  qf  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceedings 
pending,  in  any  other  court  of  bankruptcy.*  Nothing  in  this  section 
contained  shall  be  construed  to  deprive  a  court  of  bankruptcy  of 
any  power  it  would  possess  were ,  certain ,  specific  powers  not  herein 
enumerated. 


Analogous  provisions:  In  V.  S.:  Act  of  1867,  §.§  1,  11,  49,  and  E.  S.,  §§  563  711  4972 
4973,  4974,  4975,  4977,  4978,  4978-a,  4978-b,  4979,  5014;  Act  of  1841,  §§  6,' 16-  Act  of 
1800,  §  2.  "    , 

In  Eng.:     Act  of  1883,  §§  92,  93,  94,  95,  99,  100,  102.       , 

Cross-references:  To  the  law:  As  to  exercise  of  jurisdiction  in  respect:  Adjudication, 
§§  1(18),  18,  38-a(l).  Allowance  of  claims,  f§  57,  63.  Appointment  of  receivers 
and  marshals,  §§2(15),  3-e,69-a.  Offenses  by  bankrupts,  officers,  etc.,  §  29.  Conduct 
of  business  by  receivers,  marshals  or  trustees,  §'§  2(3,  15),  48,  72.    Additional  parties, 

*  The  amendment  of  1910  added  subdivision  20  to  this  section. 


§  2.]  Courts  of  Bankruptcy  and  Jurisdiction.  23 

i§  23,  58-a  (7),  59.  Collection  and  distribution  of  bankrupt's  estate  and  settlement 
of  controversies,  §§  23-b,  47-a  (2,  4,  9),  65.  Closing  and  reopening  estates,  §  47. 
Compositions,  §§  12,  13.  Confirmation,  modification  and  overruling  acts  of  referee, 
§  38-a.  Exemptions,  §§  6,  7(8),  47-a  (U).  Discharge,  §§  14,  15.  Obedience  to 
lawful  orders,  §§  2(15,  16),  41-a.  Extradition,  §  10.  Lawful  orders,  process,  etc., 
§i  11,  21-a.  Contempts,  §  41.  Appointment  and  removal  of  trustees,  §§  44,  46. 
Taxation  of  costs,  §§  3-e,  62,  64-b(3).  Transfer  of  causes,  §  32.  Ancillary  jurisdiction, 
§  23-b. 


SYNOPSIS   OF    SECTION. 
CREATION   OP  COURTS  OP  BANKRUPTCY  AND  THEIR  JURISDICTION. 

I.  Jtirisdiction  in  General,  25. 

a.  What  are  courts  of  bankruptcy,  25. 

b.  Bankruptcy  court  as  court  of  equity,  25. 

c.  Jurisdiction  is  limited  by  statute,  27. 

d.  Jurisdiction  either  exclusive  or  concurrent,  28. 

e.  Jurisdiction  of  suits  to  recover  property,  30. 

f.  Courts  always  open,  30. 

g.  Territorial  extent  of  jurisdiction,  30. 
h.  Ancillary  proceedings,  32. 

(1)  Amendment  of  1910,  32. 

(2)  Rule  prior  to  amendment,  32. 

(3)  Effect  op  amendment,  33. 
i.  Court  first  acquiring  jurisdidion,  35. 

j.  Expedition  in  exercise  of  jurisdiction,  36. 

n.  As  to  Adjudication  of  Bankruptcy,  37. 

a.  In  general,  37. 

b.  Dorriidle  of  debtor,  38. 

c.  Residerice  of  debtor,  39. 

d.  Principal  place  of  business,  40. 

(1)  In  general,  40. 

(2)  Of  CORPORATIONS,  40. 

e.  Preceding  six  months,  43. 

f.  Alien  bankrupts,  43. 

g.  Property  within  district,  43. 

h.  Removal  from  one  district  to  another,  44. 
i.  Effect  of  adjudication,  in  rem,  44. 

in.  Claims,  44.  • 

IV.  Receivers;  Appointment  .and  Powers,  44. 

a.  In  general,  45. 

b.  When  receivers  should  be  appointed,  45. 

■-■■'  ,.     (1)    When  ABSOLUTELY  NECESSARY,  45. 

(2)  Caution  to  be  used,  46. 

(3)  Effect  of  assignment  for  benefit  of  creditors,  46. 

(4)  Effect  of  appointment,  46. 


24  CouETs  OF  Bajstkedptcy  AND  Jurisdiction,  [§  2. 

IV.  Receivers;  Appointment  and  Powers — Continued. 

c.  Practice  on  appdirdfri^t,  47.  _  '      ] 

(1)  Application,  47. 

(2)  Notice  of  application,  48. 
(3) ,  Order  op  appointment,  48. 

d.  Powers  of  receiver,  49. 

(1)  In  general,  49. 

(2)  Sale  of  property  by  receiver,  49. 

(3)  Suits  by  receiver,  50. 

e.  Possession  by  receiver,  51. 

(1)  Custodian  of  property,  51.  '  ' 

(2)  Property  claimed  adversely,  51.      ,  , 
i.  Suits  against  receivers,  52. 

g.  Compensation  of  receiver,  52. 
(1).  In  general,  52. 

(2)  Effect  of  amendment  of  1910,  53. 

(3)  How  payable,  54.  ^ 

V.  Continuance  of  a  Going  Business,  54. 

a.  In  general,  54. 

b.  Limited  -period,  55. 

c.  Contracting  indebtedness,  55. 

d.  Conduct  of  business,  55.  .        ■ 

e.  Compensation  of  receiver  or  trust,ee,,56. 

VI.  Punishment  for  Crime ;  Enforcement  of  Obedience  to  Lawful  Orders,  57. 

a.  In  general,  57. 

b.  Punishments  for  violations  of  the  act,  57.. 

c.  Enforcement  of  obedience  to  lawful  orders,  57. 
VII.  Punishment  for  Contempt,  57. 

a.  In  general,  57. 

b.  Imprisonment  for  debt;  constitutionality,  58. 

c.  When  proceedings  will  lie,  59. 

(1)  In  general,  59. 

(2)  Possibility  op  performance,  60. 

(3)  Good  faith;  failure  to  explain,  61. 

(4)  Instances  op  contempt,  63. 

d.  Practice,  64. 

(1)  In  general,  64. 

(2)  Notice  op  hearing,  65. 

(3)  Pleadings;  intervention^66. 

(4)  Conduct  op  proceedings;  order  of  commitment,  66. 

e.  Contempts  before  referee,  66. 
VIII.  Bringing  in  Additional  Parties,  67. 

XI.  Collection  and  Distribution  of  Estates  and  Determination  of  Controversies, 
67. 

a.  In  general,  67. 

b.  Collection  and  distribution,  68. 

(1)  In  general,  68. 
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XI.  Collection  and  Distribution  of  Estates  and  Determination  of  Controversies 
—  Continued. 

b.  Collection  and  distribution — Continued. 

(2)  Recovery  of  propekty,  68. 

(3)  Sale  of  property;  administration,  69. 

(4)  Custody  of  property  by  receiver  or  marshal,  70. 

c.  Settlement  of  controversies,  70. 
X.  Closing  and  Reopening  Estates,  71. 

a.  In  general,  71. 

b.  Closing  estates,  71. 

c.  Reopening  estates,  73. 

(1)  In  general,  73. 

(2)  Lack  of  administration  sole  ground,  73. 

(3)  Parties  who  may  apply,  73. 

(4)  Notice  and  petition,  73. 

(5)  Hearing  on  application,  74. 

(6)  When  application  granted,  74. 
XI.  Confirmation  or  Rejection  of  Compositions,  75. 

Xn.  Enforcement  of  Act  by  Necessary  Orders,  Process  or  Judgment,  75. 

a.  In  general,  75., 

b.  Injunctions  Qther  than  against  suits,  76. 

(1)  In  general,  76. 

(2)  Acts  prior  to  adjudication,  77.,. 

(3)  Injunction  to  restrain  sales,  78. 

(4)  Other  instances  where  tnjunction  will  issue,  78. 

c.  Practice,  79. 

d.  Precedents  under  the  law  of  1867,  79. 
Xni.  Taxation  of  Costs,  79. 


I.  JURISDICTION  IN  GENERAL. 

a.  What  are  courts  of  bankruptcy. — As  in  England,  where  in  the  London 
district  the  high  court,  and  elsewhere  the  county  courts,  have  jurisdiction  in 
bankruptcy,  our  law  avails  itself  of  an  existing  organization  and  confers 
bankruptcy  jurisdiction  on  the  district  courts  in  the  States  and  Territories, 

-and  the  corresponding  courts  in  the  District  of  Columbia  and  Alaska.^  The 
English  court  of  bankruptcy  in  the  London  district  is  in  effect  a  separate 
court,  devoted  exclusively  to  bankruptcy  matters,  and  appeals  are  uniformly 
heard  by-  the  same  judge  of  the  Court  of  Appeal.^  This  is  not  so  in  this 
country.  It  would  seem,  however,  that,  under  our  system,  the  district  courts 
while  sitting  in  bankruptcy  are  also  separate  courts,  exercising  a  distinct 
jurisdiction,  different  from  that,  for  instance,  of  the  same  courts  while  sitting 

in  admiralty.* 

b.  Bankruptcy  court  as  court  of  equity. — A  bankruptcy  court  is  a  court  of 
equity,  seeking  to  administer  the  law  according  to  its  spirit,  and  not  merely 
by  its  letter.*    Proceedings  in  bankruptcy  generally  are  in  the  nature  of  pro- 

1    See  Bankr   Act,  §  1   (8),  ante.  4.  In  re  Kane  (C.  C.  A.,  7th  Cir.),  H  Am. 

2.  S.  Ckrupt^y  Act,  1883,  §§  93-95.  B.  R.  533,  127  Fed.  552.    See  Am.  B.  R.  Dig., 

3.  In  re  Norris.  Fed.  Cas.  10,304.  §  15. 


26 


CouETS  OF  Bankruptcy  and  Jueisdictiont 


[§  2. 


ceedings  in  equity,^  and  frequently  callfor -the  exercise  of  full  equity  powers; j.n 
.the  ascertainment  and  proper  enforcement  of  the  equities  of  the  parties;  where 
this  is  so  the  coUrt  may  apply  equitable  rules  and  will  |De  governed  by  equitable 
principles.*  But  the  bankruptcy  act.  (ioe^  not  confer  upon  the,  bankruptcy  court 


The  words  "  at  law "  as  used  in  the  firat 
sentence  conferring  on  courts  of  bankruptcy 
"such  jurisdiction,  at  law  and  in  equity,  aa 
will  enable  them  to  exercise  original  juris- 
diction in  bankruptcy  proceedings,"  may  have 
been  inserted  to  meet  clause  4,  authorizing 
the  trial  and  punishment  of  offenses,  the 
jurisdiction  over  which  must  necesaariily  be 
at  law  and  not  in  equity.  Bardes  v.  Bank, 
4  Am.  B.  R.  163,  173,  178  U.  S.  524. 

Equitable  jurisdiction. —  The  bankruptcy 
court  is  a  court  of  equity  and,  controlled  by 
the  statute,  may  do  equity  guided  by  the  well- 
defined  and  established  principles  of  equity 
jurisprudence.  Matter  of  Syracuse  Gardens 
Co.  (D.  C,  N.  Y.),  37  Am.  B.  E.  354,  231 
Fed.  284.  T 

5.  Bardes  v.  Hawarden  Bank,  4  Am.  B.  E. 
163,  173,  178  U.  S.  150,  524,  44  L.  Ed.  1175; 
Mason  v.  Wolkowich  (C.  C.  A.,  1st  Cir.),  17 
Am.  B.  K.  709,  15_p,  Fed.  699 ;  In  re  Waugh 
(C.  C.  A.,  9th  Cir.),'  13  Am.  B.  K.  187,  192, 
133  Fed.  281;  Lockman  v.  Lang  (C.  C.  A., 
8th  Cir.),  11  Am.  B.  R.  597,  132  Fed.  1; 
In  re  Eochford  (C.  C.  A.,  8th  Oir.),  10  Am. 
B.  E.  608,  124  Fed.  182;  Swartz  v.  Siegel, 
8  Am.  B.  Ei  689,  117  Fed.  13;  Dodge  v.  Nor- 
lin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  E.  176,  133 
Fed.  363;  Matter  of  Brenner  (D.  C,  Pa.),  26 
Am.  B.  E.  646,  190  Fed.  209;  In  re  Thomp- 
son-Breeze Co.  (D.  C,  Ohio),  30  Am.  B.  E. 
105;  Ogden  &  Jamison  v.  Gilt  Edge  Mines 
Co.  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  E.  893, 
225  Fed.  723. 

Proceedings  in  equity. —  In  the  ease  of 
Westall  V.  Avery  (C.  C.  A.,  4th  Cir.),  22  Am. 
B.  E.  673,  171  Fed.  626,  the  court  said:  "  It 
is  well  settled  that  bankruptcy  proceedings 
themselves  are  purely  equitable  in  their  ohar- 
acter  and  within  the  limits  prescribed  by  the 
Bankruptcy  Acts  and  the  special  rules  of 
practice  prescribed  by  the  Supreme  Court  are 
to  be  administered  in  accord  with  the  general 
principles  and  practices  of  equity." 

How  it  happened  that  jurisdiction  in  equity 
became  of  an  equitable  nature  is  explained 
historically  in  an  interesting  way  in  Robsonfs 
Bankruptcy  (2d  Ed.),  p.  2. 

The  administration  and  distribution  of  the 
property  of  bankrupts  is  a  proceeding  in 
equity.  The  jurisdiction  to  inquire  and  deter- 
mine who  the  lawful  owners  are,  and  to  that 
end  to  call  before  it  all  claimants  by  a  rea- 
sonable notice  or  order  to  present  their  claims 
to  the  court  within  a  reasonable  time  or  to 
be  barred  of  any  right  or  interest  in  the  prop- 
erty in  its  custody  or  in  its  proceeds,  is  a 
power  inherent  in  every  court  of  equity  in- 
cidental and  indispensable  to  the  authority  to 
administer  the  property  in  its  possession  and 
to  distribute  its  proceeds.  Nisbet  v.  Federal 
Title  &  Trust  Co.  (C.  C.  A.,  8th  Cir.),  36 
Am.  B.  E.  222,  229  Fed.  644. 


Equitable  relief. —  A  bankruptcy  court  as  a 
court  of  equity  may  afford  relief  where  one 
party  with  a  full  opportunity  to .  avoid  the 
result  has  placed  it  in  the  power  of  anot.  er 
to  .injure  a  third.  Matter  of  Virgin  (D.'C, 
Ga.),  35  Am.  B.  R.  494,  224  Fed.  128. 

G.  Application  of  equitable  rules. —  In  re 
Siegel-Hillman;Dry  Goods  Co.  (D.  C,  Mo.), 
7  Am.  B.  R.  351,  358,  111  Fed.  983,  holding 
that  cases  in  bankruptcy  are  peculiarly 
within  the  rule  that  where  a  court  .of  equity 
is  charged  with  the  distribution  of  an  estate 
or  a  fund  under  its  control,  and  has  before  it 
the  several  parties  whose  rights  and  i-terests 
are  involved  in  the  administration  of  the 
estate,  it  may,  disregarding  mere  matters  of 
form,  but  having  regard  to  the  substantial 
rights  of  all  the  pai;ties,  ascertain  the  ulti- 
mate (relation  and  liability  of  the  several 
parties,  and  base  its  decree,  thereon,  thus 
avoiding  the  delayJ^■and  expense  which. 'would 
be  caused  if  the  parties  were  remitted  to  the 
pursuit  of  their-' legal  rights  without  aid 
from  a  court  of 'equity;  In  re  Chase  (C.  C. 
A.,  1st  Cir.),  10' Am;  B.  E.  677,  680,  124 
Fed.  753 ;  Batchelder  &  Lincoln  Co.  v.  Whit- 
more  (C.  C.  A.,  1st  Cir.),  10  Am.  B.  E.  641, 
646,  122  Fed.  355,  where  it  was  held  that 
the  law  applicable  to  probfs  of  debt  in  bank- 
ruptcy is  governed  by  equitable  considera- 
tions; In  re  Broadway  Sav.  Trust  Co.  (C.  C. 
A.,  8th  Oir.),  18  Am.  B.  E.  254,  257,  150 
Fed.  152,  holding  that, a  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity, .  and  the 
rules  and  practice  in  equity  prevail  as.  far 
as  they  are  consonant  with  the  speedy  admin- 
istration of  justice  which  is  prescribed;  In 
re  Herzikopf  ( C.  0.  A.,  9th  Oir. ) ,  9  Am.  B.  E. 
745,  118  Fed.  101;  Matter  of  Larkey  (D.  C, 
N.  J. ) ,  32  Am.  B.  E.  287,  214  Fed.  867. 

Right  to  trial  by  jury  does  not  exist'  in 
bankruptcy  proceedings,  except  as  provided  in 
§  19,  post,  since  such  proceedings  are  equi- 
table in  their  nature.-  In  re  Eude  (D.  C, 
Ky.),  4  Am.  B.  E.  319,  101  Fed.  805;  In  re 
Christensen  (D.  C,  Iowa),  4  Am.  B.  E.  99,  ■ 
101  Fed.  802. 

Writ  of  ne  exeat  does  not  issue  unless  a 
Suit  in  equity  is  commenced;  a  bankruptcy 
proceeding  is  a  suit  in  equity  for  such  pur- 
pose. In  re  Lipke  (D.  C,  N.  Y.),  3  Am. 
B.  E.  569,  98  Fed.  970. 

Adequate  remedy  at  law. —  In  the  case  of 
Sessler  v.  Nemoof  (D.  C,  Pa.),  25  Am.  B.  E. 
618rl83  Fed.  656,  the  court  said:  "If  the 
trustee  has  an  adequate  remedy  at  law,  a 
bill  in  equity  cannot  be  maintained,  in  this 
or  in  any  other  court.  Whatever  equitable 
jurisdict.ion  may  have  been  conferred  upon 
the  District  Court  by  the  Bankruptcy  Act 
and  the  amendments  thereto,  it  is  confined  to 
controversies  relating  to  a  bankrupt  estate. 
Within  this  limited  area,  whether  or  not  a 
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jurisdiction  to  entertain  a  plenary  suit  in  equity/  except  where  poncurrent  ju- 
risdiction is  conferred  upon  such  court  to  set  aside  a  preference,  a  fraudulent 
transfer  made  within,  four  months  preceding  bankruptcy,^  and  a  transfer  which 
any  creditor  of  the, bankrupt  niight  have  avoided.*  If  a  court  of  bankruptcy 
has  jurisdiction  of  the  person, or  subject  matter,  it  may  exercise  the  plenary 
powers  of .  a  court;  of  equity  for  the  ascertainment  and  enforcement  of  the 
rights  and  equities  of  the  various  parties  interested  in  the  estate  of  the 
bankrupt.^"  If  a  proceeding  to  set  aside  an  alleged' fraudulent  transfer  is  insti- 
tuted in  a,  court  of  bankruptcy  it  must  be  governed  as  to  pleading  and  practice 
by  the  laws  applicable  to  that  court.,^^  Being  a  court  of  equity  it  will  exercise 
the  equitable  power  of  intervening  in  cases  of  iinistake.^^ 

c.  Jurisdiction  is  limited  by  statute.— The  origin  of  courts  of  bankruptcy 
is  statutory,  and  they  Jiave  no  powers  or  jurisdiction  other  than  is  conferred 
on  them  by,  or  necessarily  implied  from,  the  statute. ^^  Their  jurisdiction  is 
limited  —  that  is,  limited  in  respect  to  the  subjects  over  which  they  may 
exercise  jurisdiction."    They  possess  only  such  powers  as  are  conferred  upon 


bill  in  equity  may  be  maintained  must  be 
tested  by  the  ordinary  rules '  tha,t  govern 
bills  before  any  .'other  tribunal,  and  penhapa 
the^  most  familiar  test  is  to  inquire  whether 
the'  pla-intiflf  has  au  adequate  remedy  at  law." 

7.  Bardes  v.  Hawarden  Bank,  4  Am.  B.  B. 
163,  173,  178  r.  S.  524,  44  L.  Ed!  1175; 
In  re  Hutchinson  &  Wiln^oth,(C.  C.'A.,  6th 
Cir.),,19  Am,  B.  R-  313,  318,  158  Fed.  74; 
Brumbey  v.  Jones  (C  C.  A.,  5th  Cir.),  15 
Am.  B.  E.  578,  141.  Fed.  318;  Havens  & 
Geddes  Co.  v.  Pierek  (C.  C.  A.,  7th  Cir.), 
9  Am.  B.  E.  569,  120  Fed.  244. 

8.  See  §  23-b,  post,  §  60-b,  post,  §  67-e, 
po&t.  ,  I 

9.  See  §  70-e,  post. 

Whitney  v.  Wenman,  198  U.  S.  539,  14  Am. 
E.  E.  45,  where  it  was  held  that  a  district 
court  may  under  §  2  (3),  (7)  determine,  in 
a -plenary  suit  in  equity,  the  title  to  property 
claimed  by  a  trustee  in  bankruptcy  to  have 
been  surrendered  to  third  partie^'by  the  tem- 
porary receiver,  after  the  filing  of  a  voluntary 
petition  in  bankruptcy  without  right  and 
without  authqirity  from  the  court.  / 

Amendment  of  1903.— The  Supreme  Court 
came  to  this  conclusion  without  reference  to 
the  eflfect  of  the  amendment  of  1903  to  §  70-e 
of  this  act.'  The  effect  of  this  amendment  has 
been  considered  in  Hurley  v.  Devlin  (D.  C, 
Kan.),  17  Am.  B.  R.  797,  149  Fed.  268,  and  it 
was  there  held  that  Congress  intended  to  con- 
fer upon  bankruptcy  courts  equity  jurisdicton 
in  suits  arising  under  §  70-e  to  set  aside  trans- 
fers which  creditors  might  have  avoided.  See 
plso  Manning  v.  Evans  (D.  C,  N.  J.),  19 
Am.  B.  E.  217,  156  Fed.  106;  In  re  Hutchin- 
son &  Wilmoth  (C.  C.  A.,  6th  Cir.),  19  Ani. 
B.  E.  313,  318,  158  Fed.  74;  Skewis  v.  Barth- 
ell  (D.  C,  Iowa), 18  Am.  B.  R.  429,  153  Fed. 
534.  *  These  cases  are  now  confirmed  by  the 
amendment  pf  §  23-b  by  the  act  qf  1910, 
which  expressly  authorizes  suits  for  the  re- 
covery of  property  under  §  70-e  in  district 
courts.  The  cases  of  Hull  v.  Burr  (C.  C.  A^, 
5th  dr.),  18  Am.  B.  E.  541,  547,  153  Fed. 


,945;  Warmath  v.  O'Daniel  (C.  C.  A.,  6+Ji 
Cir.),  20  Am.  B.  E.  101,  159  Fed.  87,  are  no 
longer  of  any  force.  The  effect  of  this  amend- 
ment upon  the  jurisdiction  of  the  court  to 
entertain  plenary  suits  to  set  aside  transfers 
in  fraud  of  creditors  will  be  further  consid- 
ered undel-  §  70-e,  post. 

10.  In  re  Swafford  Brts.  Dry  Goods  Co. 
(D.  C,  Mo.),  25Am.  B.  E.  282,  180  Fed.  549; 
Matter  of  National  Boat  &  Engine  Co.  ( D.  C., 
Maine),  33  Am.  B.  R.  154,  216  Fed.  208; 
Matter  of  Larkey  (D.  C,  N.  J.),  32  Am.  B. 
E.  287,  214  Fed.  867. 

11.  Westall  V.  Avery  (C.  C.  A.,  4th  Cir.), 
22  Am.  B.  E.  673,  171  Fed.  626,  holding 
that  such  a  proceeding  brought  in  a  Federal 
court  is  governed  by 'the  Federal  equity  prac- 
tice, unaffected  by  the  procedure  obtaining 
in  the'Btate  courts. 

12.  Matter  of  Brenner  (D.  C,  Pa!),  26  Am. 
P.  E.  646,  190  Fed.  209. 

13.  Bardes  v.  Hawarden  Bank,  178  U-  S. 
524,  4  Am.  B.  E.  163,,  44  L.  Ed.  1175;  In 
re  Elmira  Steel  Co.  "(D.  C,  N.  Y.),  5  Am. 
B.  E.  484,  109  Fed.  456;  In  re  Williams 
(D.  C,  Ark.),  9  Am.  B.  R.  741,  120  Fed.  38; 
Brumbey  v.  Jones  (C.  C.  A.,  5th  Cir.),  15 
Am.  B.  R.  578,  141  Fed.  318;  Jobbing  v. 
Montague,  Fed.  Cas.  7,329;  In  re  Morris,  Fed. 
Cas.  9,825. 

14.  Edelstein  v.  United  States  {C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  649,  652,  149  Fed. 
636;  In  re  Billing  (D.  C,  Ala.),  17  Am.  B.  R. 
80,  86,  145  Fed.  395;  Taft  v.  Century  Sav.- 
Bank  (C.  C.  A.,  8th  Oir.),  15  Am.  B.  R.  594, 
597,  141  Fed.  369. 

The  distribution  of  the  judicial  power  of 
the  United  States  among  the  courts  of  the 
United  States  is  entirely  within  the  control 
of  Congress.  Johnson  Co.  v.  Wharton,  152 
U.  S.  ,252,  260.  All  courts,  even  the  highest, 
are  more  or  less  limited  in  their  jurisdiction. 
They  are  limited  to  particular  classes  of  ac- 
tions. Windsor  v.  McVeigh,  93  U.  S.  274, 
282. 
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them,  either  expressly  or  by  necessary  implication.^^  But  they  are  not  courts 
of  limited  jurisdiction  in  respect  .to  matters  which  are  within  their 
jurisdiction.^®  lu  respect  to  the  matters  coming  within  their  jurisdiction  thmr 
judgments  possess  every  attribute  of  finality  aiid  estoppel  which  pertains  to 
those  of  courts  of  general  jurisdiction."  Such  courts  are  not  inferior  courts  in 
the  sense  that  essential  jurisdictionalfacts'must  afiirmatively  appear  upon  the 
record.^*  It  is  not  sufficient  to  allege  facts  showing  jurisdiction;  there  must 
be  evidence  establishing  such  facts.'* 

d.  Jurisdiction  either  exclusive  or  concurrent. —  There  are  two  distinct 
classes  of  jurisdiction  conferred  upon  courts  of  bankruptcy  by  this  section: 
First,  jurisdiction  over  the  proceedings  in  bankruptcy,  initiated  by  the  petition 
and  en-ding  in  the  distribution  of  assets  among  the  creditors,  and  the 
discharge  of,  or  refusal  tb  discharge,  the  bankrupt.  Second,  jurisdiction  as 
an  ordinary  court,  of  suits  at  law  or  in  equity  in  reSpiect  to  the  estate  of  the 
bankrupt.^*'  The  first  class  of  jurisdiction  possessed  by  such  courts  is 
exclusive.''^  It  includes  the  power  to  adjudicate  as  to  bankruptcy,'^^  and,  after 


The  cardinal  principle  of  the  bankruptcy 
act  is  to  conserve  to  creditors  only  such  rights 
as. would  have  been  theirs  had  not  bankruptcy 
intervened,  and  to  save  to  the  bankrupt  such 
rights  as  would  have  been  his  against  cred- 
itors seeking  to  enforce  their  clainrs  by  ordi- 
nary judicial  process.  In  re  Cohn'  ( D.  G.,  No. 
Dak.),;  22  Am.  B.  R.  761,  171  Fed.  568. 

15.  Matter  of  Hollins  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.   168,  229  Fed;  349. 

16.  In  re  Marion  Contract  &  Const.  Co. 
(D.  C,  Ky.),  22  Am.  B.  R.  81,  166  Fed.  618. 

A  court  of  bankruptcy  is  of  limited  juris- 
diction, in  the  sense  that  it  can  take  cog- 
nizance of  particular  subjects  only,  namely, 
those  included  within  the  intendment  of  the 
statute;  but  its  jurisdiction  is  unlimited  in 
respect  of  its  powers  over  proceedings  in 
bankruptcy  specifically  made  subject  Ao  its 
jurisdiction  by  §  2.  Sabin  v.  Larkin-Green 
Logging  Co.  (D.  C,  Or.),  34  Am.  B.  R.  210, 
218  Fed.  984.  , 

17.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),TaAm.  B.  R.  265,  273, 
152  Fed.  64;  Edelstein  v.  United  States  (C. 
C.  A.,  8th  Cir.),,  17  Am.  B.  R.  649,  652,  149 
Fed.  636. 

18.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Ani.  B.  R.  265,  152 
Fed.  64;  In  re  Columbia  Real  Estate  Co. 
(D.  C,  Ind.),  4  Am.  B.  R..411,  101  Fed.  965; 
Hays  V.  Ford,  55  Ind.  52 ;  Bryant  v.  Kinyon, 
6  Am.  B.  R.  237,  127  Mioh.  152,  86  N.  W. 
531,  53  L.  R.  A.  871 ;  In  re  Elmira  Steel  Co. 
(D.  C,  N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456. 

Limited,  but  not  inferior. —  The  district 
court  of  the  United  Statei;  is  a  court  of 
limited  but  not  inferior  jurisdiction.  Con- 
gress has  conferred  upon  it  original  and  ex- 
clusive jurisdiction  to  adjudge  bankruptcies, 
and  its  judgments  therein  are  supported  by 
the  same  presumptions  which  are  indulged 
in  faVoir  bf  the  judgments  of  all  superior 
courts  of  general  jurisdiction.  In  re  Billing 
(D. C,  Ala.),  17  Am.  B.  R.  80,  86,  145  Fed. 
395. 


19.  Plant  V.  Gorham  Mfg.  Co.  (D.  C,  N. 
Y.),  23  Am.  B.  R.  42,  174  Fed.  852. 

20.  Lathrop  v.  Drake,  91  U.  S.  516;  Bar- 
des  V.  Hawarden  Bank,  178  U.  S.  524,  4  Am. 
B.  R.  163. 

21.  Bardes  V.  Hawardfen  Bank,  178  U.  S. 
524,  4  Am.  B.  R.  163 ;  In  re  Watts  &  Sachs, 
190  U.  S.  1,  10  Am.  B.  R.  113;  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224;  Bryan 
V.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R. 
623;  In  re  Marion  Contract  &  Const.  Co. 
(D.  C,  Ky.),  22  Am.  B.  R.  81,  166  Fed.  618; 
In  re  Knight  (D.  C,  Ky.),  11  Am.  B.  R.  1, 
6,  125  Fed.  35;  Matter  of  Lengert  Wagon  Co. 
(D.  C,  N.  Y.),  6  Am.  B.  R.  535,  110  Fed.  927; 
In  re  Schloerb  (D.  C,  Wis.),  3  Am.  B.  R.  224. 
27  Fed.  326;  Lea  Bros.  &  Co.  v.  West  Co. 
(D.  C,  Va.),  1  Am.  B.  R.  201,  91  Fed.  237; 
In  re  Huddleston  (Ref.,  Ala.),  1  Am.  B.  R. 
572;  Matter  of  Maplecroft  Mills  (D.  C,  S. 
Car.),  33  Am.  B.  R.  815,  218  Fed.  659;  Mat- 
thew's Sons  V.  Webre  Co.  (D.  C,  La.),  32 
Am.  B.  R.  180,  213  Fed.  396;  Matter  of 
Yargan  Naval  Stores  Co.  (C.  C.  A.,  6th 
Cir.),  32  Am.  B.  R.  269,  214  Fed.  563. 

Exclusive  jurisdiction. —  The  jurisdiction  of 
the  bankruptcy  court  is  intended  to  be  ex- 
clusive of  all  other  courts,  and  such  proceed- 
ings include  all  matters  of  administration 
and  the  determination  of  rights  between  con- 
tending parties  with  relation  to  the  estate 
upon  a  fund  in  the  custody  of  the  court. 
Gibbson  v.  Dexter  TTorton  Trust  &  Savings 
Bank  (D.  C,  Wash.),  35  Am.  B.  R.  632.  225 
Fed.  424. 

Estate  in  custodia  legis;-i-The  exclusive 
jurisdiction  of  the  court  is  so  far  in  rem 
that  the  estate  is  regarded  as  in  custodia 
legis  from  the  time  of  the  filing  of  the  peti- 
tion. Matter  of  Schou  (D.  C,  Conn.),  32 
Am.  b.  R.  494,  213  Fed.  514. 

22.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  90  Fed.  475;  In  re  Sievers  (D.  C, 
Mo.),  1  Am.  B.  R.  117,  91  Fed.  366. 


§  2.J 


J  UlUSDICTION    ElTHEB    CONCLUSIVE    OK    CoMCDEKENT. 


29 


adjudication,  to  administer  the  bankrupt  estate. ^^  Once  acquiring  the  custody 
of  the  bankrupt's  property,  by  adjudication  of  bankruptcy,  the  court  is  vested 
with  exclusive  jurisdiction  to  determine  all  liens  and  interests  affecting  it.^^ 
The  possession  or  custody  may  be  constructive,  as  well  as  actual ;  that  is  if  the 
property  is  held  by  third  parties  for  the  benefit  of  the  bankrupt,  it  will  he 
deemed  in  the  custody  of  the  court.^".  Where  a  court  of  competent  jurisdic- 
tion has  taken  property  into  its  possession,  through  its  officers,  the  property  is 
thereby,  withdrawn  from  the  jurisdiction  of' all  other, courts.  This  rule  applies 
generally  to  all  courts.  State  or  Federal.^"  The  deiense  that  bankruptcy  pro- 
ceedings are  pending,  interposed  in  a  suit  to  foreclose  a  mortgage  against  the 
bankrupt's  property  will  not  be  valid  if  the  proceedings  have  not  been  prosecuted 
and  the  property  in  question  was  in  the  possession  of  a  receiver  appointed  in 


23.  Carpenter  Bros.  v.  O'Connor  (D.  C, 
Ohio),  1  Am.  B.  E..381,  16  Ohio  526. 

24.  Tiomas  v.  Woods  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  R.  132,  173  Fed.  585;  American 
Graphophone  Co.  v.  Leeds  &  Catlin  Co!  (Cir. 
Ct.,  N.T.),  23  Am.  B.  K.  337,  174  Fed.- 158; 
Cieminshaw  v.  International  Shirt  &.  Collar 
Co.  (D.  C,  N.  Y.),  21  Am;  B.  R.  616,  165 
Fed.  797;  Matter  of  First  (D.  C,  Mass.), 
37  Am.  B.  R.  512;  Matter  of  Goldberg  & 
Sagman  (D.  C,  N.  Y.),  36  Am.  B.  R.  736, 
232  Fed.  194;  Meek  v.  Eggerman  (Okla. 
Sup.  Ct.),  36  Am.  B.  R.  488,  155  Pae.  522; 
Goldbraith  v.  Grocery  Co.  (C.  C.  A.,  8th 
Cir. ) ,  32  Am.  B.  R.  752,'  216  Fed.  842.  For 
additional  cases  on  this  subject,  see  Am.  B.  R. 
Dig.,  §  14;  see:also  discussion  and  cases  cited 
under  §  23-a,  Bummwry  jurisdiction,  post. 

Exclusive  jurisdiction. —  Wliere  a  District 
Court  assumes  jurisdiction  of  a  bankruptcy 
proceeding,  such' jurisdiction  is.  exclusive;  and 
it  has  power  by  proper  orders  to  prevent  the 
do"ing  of  anything  that  will  at  any  stage  of 
the  proceeding,  tend  to  embarrass  it  in  the 
equitable  distribution  of  the  estate  of  the 
bankrupt.  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Olcott  (C.  C.  A.,  4th  Oir.),  28  Am.  B.  R.  321, 
197  Fed.  730. 

Order  of  referee  as  bar  to  subsequent  ac- 
tion in  State  court. —  An  order  of  a  referee  in 
bankruptcy,  denying  the  right  to  recover  a 
check  payable  to  a  trustee  in  bankruptcy, 
wjiich  has  been  deposited  by  a  person  not  a 
creditor,  as  a  part  of  the  deposit  required 
upon  a  composition,  and  payment  thereon 
subsequently  stopped  after'  some  controversy 
had  arisen,  is  res  adjudicata  and  a  bar  to  a 
subsequent  action  in  the  State  court  by  the 
maker  of  the  check.  Coen  v.  James  (Sup.,  Ct., 
App.  Div.,  N.  Y.),  33  Am.  B.  R.  249,  164  N. 
Y.  App.  Div.  419. 

'Right  to  replevin  property  in  possession  of 
trustee. —  Property  in  possession  of  a  trus- 
tee in  bankruptcy  is  under  the  control  of  the 
Bankruptcy ,  Court  and  cannot  be  taken  on 
replevin  without  the  consent  of  said  court. 
Matter  of  Brockton  Ideal  Shoe  Co.  ( D.  C, 
Mass.),  32  Am.  B.  R.  377,  212  Fed.  764. 

25.  Orinoco  Iron  Co.  v.  Metzel  (C.  C.  A., 
6th  Cir.),  36  Am.  B.  R.  247,  230  Fed.  40, 
holding  tjiat ,  where,  at  the  time  of  the  bank- 


ruptcy of  a  corporation,  a  fund  arising  from 
a  settlement  of  the  corporation's  affairs  with 
a  foreigii  country  was  being  held  by  the 
United  States  for  the  benefit  of  the  bank- 
rupt's estate,  in  which  fund  the  government 
recognized  the  right  of  the  trustee  in  bank- 
ruptcy, a  district  court  of  a  State  sitting  in 
bankruptcy  has  exclusive  jurisdiction  to  try 
and  determine  claims  asserted  by  a  creditor 
of  the  bankrupt  to  the  fund  held  by  the  gov- 
ernment, and  may  enjoin  a  suit  by  sucli  cred- 
itor in  the  District  of  Columbia;  Matter  of 
Wellmade  G^as  :Ma.ntle  Co.,  (D.  C,  Mass.), 
30  Am.  B,  R.  354,  230  Fed.  502. 

26.  Murphy  v.  John  Hoffman  Co.,  211  U.  S. 
562,  21  Am.  B.  R.  487;  Matter  of  Traunstein 
&  White  (D.  C,  Mass.),  34  Am.  B.  R.  482, 
225  Fed.  317. 

'  Possession  of  property  by  oflScers  of  court. 
—  Where  the  property  in  dispute  is  in  the 
actual  possession  of  the  court  of  bankrupterf, 
there  comes  into  play  another  prinpiple, 
not  peculiar  to  courts  of  bankruptcy, 
but  applicable  to  all  courts.  Federal  or  State. 
Where  a  court  of  competent  jurisdiction  has 
taken  property  into  its  possession,  through  its 
officers,  the  property  is  thereby  withdrawn 
from  the  jurisdiction  of  all  other  courts.  The 
court,  having  possession  of  the  property,  has 
an  ancillary  jurisdiction  to  hear  and  deter- 
mine all  questions  respecting  the  title,  pos- 
session, or  control  of  the  property.  In  the 
courts  of  the  United  States  this  ancillary 
jurisdiction  may  be  exercised,  {hough  itiis  not 
authorized  by  any  statute.  Jurisdiction  in 
.such  cases  arises  out  of  the  possession  of  the 
property  and  is  exclusive  of  the  jurisdiction 
of  all  other  courts,  although  otherwise  the 
controversy  would  be  recognizable  in  them. 
Accordingly,  where  property  was  in  the  pos- 
session of  the  bankrupt  at  the  time  of  the 
appointment  of  a  receiver,  the  bankruptcy 
court  has  exclusive  jurisdiction  to  determine 
the  title  as  against  an  adverse  claimant,  and 
a  State  court  has  no  jurisdictional  right  to 
take,  or  interfere  with  the  possession  of,  said 
property  in  an  action  of  replevin,  or  other- 
wise. Darrough  v.  First  National  Bank  of 
Claremore  (Okla.  Sup.  Ct.),  37  Am.  B.  R.  75, 
156  Pac.  191. 
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a  suit  brought  against  the  bankrupt  prior  to  the  bankruptey.^^  This  jurisdic- 
tion cannot  be  conferred  by  consent,  if  of  the  subject  matter,^*  but  can  if  of 
the  person  only.^®  The  court  having  acquired  jurisdiction  its  adjudication  is 
conclusive  upon  the  parties  concerned,  until  set  aside  by  review  or  appeal,  and 
it  cannot  be  questioned  collaterally.^" 

e.  Jurisdiction  of  suits  to  recover  property. —  The  animated,  controversy  as 
to  the  proper  forum  for  proceedings  to  recover  property  brought  by  the 
trustee  was,  in  May,  1900,  settled  by  the  Supreme  Court  in  Bardes  v. 
Hawarden  Bank.*^  The  amendment  of  §  23-b  and  the  corresponding  changes 
made  in  §§  60-a,  67-e  and  TO^e  by  the  act-  of  1903  are  declaratory  o£  the 
principle  underlying  this  decision.  The  broad  and  elaatc  provisions  of 
subdivisions  7  and  15-  of  this  section,  conferring,  as  they  do,  jurisdiction 
upon  courts  of  bankruptcy  to  entertain  suits  by  the  trustee  for  the  recovery 
of  property  alleged  to  have  belonged  to  the  bankrupt,  are  no  longer  limited 
by  the  provisions  of  §  23-b.*^  It  may  be  taken  as  settled  that  courts 
of  bankruptcy  as  such  have,  vpithin  their  respective  territorial  limits,  ample, 
though,  of  course,  as  to  suits,  not  exclusive,  jurisdiction  to  do  everything 
"  which  may  be  necessary  for  the  enforcement  of  the  provisions  of  the  act." 
The  jurisdiction  of  courts  of  bankruptcy  to  entertain  suits  brought  by  the 
trustee  for  the  recovery  of  property  will  be  further  considered  under  §  23-b. 
.  f .  Courts  always  open. —  Courts  of  bankruptcy  are  always  open  for  the 
transaction  of  business.^^  It  is  expressly  provided  in  this  section  that  the 
jurisdiction  conferred  upon  courts  of  bankruptcy  may  be  esxercised  "  in 
vacation,  in  chambers  and  during  their  respective  terms."  In  most  of  the 
districts,  bankruptcy  matters  are  heard  on  certain  days;  this,  for  the  con- 
venience of  the  courts.  Orders  made  in  chambers  in  vacation  are  as  effective 
as  when  made  at  a  term  or  on  a  rule  day. 

g.  Territoral  extent  of  jurisdiction. —  The  act  of  186Y  limited  the  jurisdic- 
tion of  courts  of  bankruptcy  to  "  their  respective  districts."  This  has  been 
held  to  mean  that  the  exercise  of  those  powers  was  limited  to,  those  districts.^* 

27.  Clark  v.  Norwalk  Steel  &  Iron  Co.  (D.  niptcy  an  adjudication  nxay  be  vacated  after 
C,  Ohio),  34  Am.  B.  E.  550,  188  Fed.  999.  the  expiration  of  the  term   wherein   it  was 

28.  Matter  of  Holling  (C.  C.  A.,  2d  Cir.),  entered.  The  district  court,  for  all  purpioses 
36  Am.  B.  R.  168,  229  Fed.  349 ;  Jobbins  v.  of  its  bankruptcy  jurisdiction,  ds  always  open. 
Montague,  Fed.  Cas.  7,330.  It  has  no  separate  terms.     Its  proceeding's  in 

Effect  of  action  of  trustee  on  jurisdiction. —  any  pending  suit,  are,  therefore,  at  all  times 

No  action  of  the  trustee  can  impair  or  affect  open    for    re-examination    upon    application 

the  jurisdiction  of  the  bankruptcy  court  over  therefor  in  an  appropriate  form.     Any  order 

the  bankrupt'^  estate.     Matthews  &  Sons  v.  made  in  the  progress  of  the  cause  may  be 

Webre  Go.    (D.  C,  La.),  32  Am.  B.  E.  180,  siibsequently    set    aside    and    vacated    upon 

213'  Fed.  396.  proper  showing  made,   provided   rights'  have 

29.  Hall  V.  Kincell,  102  Fed.  301.  Com-  not  become  vested  under  it  which  will  be 
pare,  also.  In  re  Mason  (D.  C.,  N.  Oar.),  3  disturbed  by  its  vacation.  Matter  of  Roches- 
Am.  B.  E.  599,  99  Fed.  256;  In  re  Smith  ter  Baths  Co.  (C.  C.  A.,  2d  Cir.),  34  Am. 
(D.  C,  Ct.),  9  Am.  B.  R.  98,  117  Fed.  961.  B.  R.  355,  222  Fed.  22,  citing  Sandusky  v. 

30.  Sabin  v.  Larkin-Green  Logging  Co.   (D.  National  Bank,  23  Wall.  289. 

C,  Ore.),  34  Am.  B.  E.  210,  218  Fed.  984.  Power  to  modify  orders.— The  general  rule 

31.  4  Am.  B.  R.  163,  178  U.  S.  524,  44  L.  that  the  power  of  a  coui-t  to  modify  its  orders 
Ed.  1,175.  expires   with  the  term    at   which    they   are 

32.  For  the  eflfect  of  the  failure  of  the  granted  does  not  apply  to  a  bankruptcy 
act  of  1903  to  amend  §'  70-e  to  correspond  court,  as  a  proceeding  in  bankruptcy,  (from 
with  the  amendment  of  §  23-b,  see  discussion  the  time  of  its  commencement  until  the  final 
under  §  70-e  post.  settlement   of,  the    estate,    is   but    one    suit. 

33.  In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am.  Matter  of  Burr  Mfg.  Co.  (C.  C.  A.,  2d  Cir.), 
B.  R.  692,  113  Fed.  911,  affg.  s.  c.  6  Am.  32  Am.  B.  R.  708,  217  Fed.  16. 

B.  E.  653,  111  Fed.  495;  In  re  Hensehel  (D.  34.  Consult  Lathrop  v.  Drake,  91  r.  S  516, 

C,  N.  Y.),  6  Am.  B.  R.  201,  114  Fed.  968.  though  the  same  is  not  exactly  in  point. 
As  there  are  no  terms  of  courts  in  bank- 
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The  present  act  vests  jurisdiction  in  the  courts  of  bankruptcy  "  within  their 
respective  territorial  limits  as  now  constituted."  A  court  of  bankruptcy  may 
not,  thetefore,  extend  its  process  beyond  the  territorial  limits  of  the  district 
within  which  its  ordinary  jurisdiction  may  be  exercised.**  Thus,  a  subpoena 
in  bankrupitcy  is  not  effective  beyond  the  territorial  limits  of  the  court  issuing 
it,*®  unless  the  residence  of  the  person  subpoenaed  be  less  than  one  hundred 
miles  away.*''  Likewise  a  bankruptcy  court  of  one  district  cannot,  by  service 
of  process  outside  of  that  district,  obtain  jurisdiction  to  summarily  order  a 
non-resident  to  deliver  moneys  collected  upon  which  he  claims  a  lien  for 


35.  In  re  Waukesha  Water  Co.  (D.  C, 
Wis.),  8  Am.  B.  R.  715,  116  Fed.  1009;  In  re 
Steele  (D.  C,  Ala.),  20  Am.  B.  R.  446,  161 
Fed.  886;  In  re  Harris  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  237,  173  Fed.  735;  Matter  of 
Geller  (D.  C,  N.  J.),  32  Am.  B.  R.  629,  216 
Fed.  558;  Orinoco  Iron  Co.  v.  Metzel  (C.  C. 
A.,  6th  CSr.),  36  Am.  B.  R.  247,  230  Fed.  40. 
See  also  imder  former  act,  Jobbina  v.  Mon- 
tague, Fed.  Gas.  7,329. 

Enforcement  of  order  beyond  territorial 
limit;. —  In  the  case  of  Staunton  v.  Wooden 
(C.  C.  A.,  9th  Cir.-),  24  Am.  B.  R.  736,  179 
Fed.  61,  the  court  said: 

"  In  the  present  case  the  court  made  a 
summary  order,  directed  against  a  resident 
of  another  State,  ordering  him  to  surrender 
property  in  that  State  to  the  trustee.  It 
may  be  conceded  that  the  court  in  wihich  the 
petition  in  bajikruptcy  is  filed  has  plenary 
jurisdiction  in  bankruptcy,  co-extensive  with' 
the  United  States,  to  order  and  control  the 
disposition  of  the  bankrupt's  estate,  and  is 
vested  with  jurisdiction  to  determine  all  liens 
thereon  and  all  interests  affecting  it.  Thomas 
V  Woods  (C.  C  A.,  8th  Cir.),  23  Am.  B.  R. 
132,  173  Fed.  585,  97  C.  C.  A.  535;  In  re 
Dempster  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
751,  172  Fed.  353,  97  C.  C.  A.  51;  In  re 
Muncie  Pulp  Co.  (C.  C.  A.,  2d  Cir.),  18  Am. 
B.  R.  56,  151  Fed.  732,  81  C.  C.  A.  116; 
Guardian  Trust  Co.  v.  Kansas  City  Southern 
Ry.  Co.,  171  Fed.  43,  96  C.  C.  A.  285;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  404,  137  Fed.  818,  70  C.  C.  A.  316. 
But  this  is  not  to  say  that  the  court  of 
bankruptcy  may  issue  its  process  to  run  into 
another  district.  It  is  one  thing  to  issue 
citation  to  persons  in  another  jurisdiction  to 
appear  before  the  court  of  bankruptcy  in  a 
proceeding  which,  in  its  exclusive  jurisdic- 
tion, it  is  authorized  to  institute  with  a 
view' to  determining  liens  or  rights  of  prop- 
erty wherever  situate;  but  it  is  quite  another 
thing  to  issue  process  to  be  enforced  in  an- 
other jurisdiction.  " 

"  By  whom  is  the  summary  order  in  th,is 
case  to  be  executed-,  and  in  what  manner  is 
obedience  to  it  to  be  enforced?  There  is  no 
express  provision  in  the  bankruptcy  act,  or 
in  any  statute,  indicating  the  intention  of 
Congress  to  confer  such  power.  In  Toland  v. 
Sprague,  12  Pet.  328,  9  L.  Ed.  1093,  it  was 
said:      — 

""'  Whatever  may  be  the  extent  of  their 
jiiriediotion  over  the  subject-matter  of  suits, 


in  respect  to  persons  and  property,  it  can 
only  be  exercised  within  the  limits  of  the 
district.  Congress  might  have  authorized 
civil  process  from  any  Circuit  Court  to  have 
run  into  any  State  of  the  Union.  It  has 
not  done  so.'  • 

"The  Bankruptcy  Act  of  1867  (Act  March 
2,  1867,  c.  176,  14  Stat.  517)  limited  the 
jurisdiction  of  courts  of  bankruptcy  to  'their 
respective  districts.'  The  present  act  invests 
them  wi+h  jurisdiction  '  within  their  respec- 
tive territorial  limits  as  now  established,  or 
as  they  may  be  hereafter  changed;'  and  it 
has  been  held  that  a.  court  of  bankruptcy  may 
not  extend  its  process  beyond  the  territorial 
limits  of  the  district  within  which  its  or- 
dinary jurisdiction  may  be  exercised.  In  re 
Waukesha  Water  Co.  (D.  C,  Wis.),  8  Am. 
B.  R.  715,  116  Fed.  1009;  In  re  Alphin  & 
Lake  Cotton  Co.  (D.  C,  Ark.),  12  Am.  B.  R. 
053,  131  Fed.  824;  In  re  Steele  (D.  C,  Ala.), 
20  Am.  B.  R.  446,  161  Fed.  886.  In  view  of 
these  considerations,  and  the  authorities,  we 
are  of  the  opinion  that  the  District  Court 
was  not  possessed  of  jurisdiction  to  make  and 
enforce  the  summary  order." 

Injunction  against  third  person  iu  another 
district. —  A  District  Court,  sitting  as  a  court 
of  bankruptcy,  has  no  jurisdiction  to  enjoin 
a  person,  who  resides  in  another  district  and 
is  not  a  party  to  the  bamkruptcy  proceedings, 
from  proceeding  to  enforce  an  assignment  of 
wages  made  by  a  bankrupt,  but  the  proper 
remedy  is  by  ancillary  proceedings  instituted 
in  the  bankruptcy  court  in  the  district 
wherein  such  party  resides.  Progressive 
Bldg.  &  Loan  Co.  v.  Hall  (C.  C.  A.,  4th  Cir.), 
33  Am.  B.  R.  313,  220  Fed.  45. 

36.  Paine  v.  Caldwell,  Fed.  Cas.  10,674. 
Compare,  also.  In  re  Hemstreet  (D.  C,  Iowa), 
8  Am.  B.  R.  760,  117  Fed.  568. 

37.  See  Bank  Act,   §  41,  post. 

v.  S.  Rev.  Stats.  §  876  provides  that: 
"  Sutpcenas  for  witnesses,  who  are  required 
to  attend  a,  court  of  the  United  States,'  in  any 
district,  may  run  into  any  otter  district. 
Provided,  That  in  civil  causes  the  witnesses 
living  out  of  the  district  in  which  the  court  is 
held  do  not  live  at  a  greater  distance  thsin 
one  hundred  miles  from  the  place  of  holding 
the  same."  See,  also.  In  re  Hemstreet  (D.  C, 
Iowa),  8  Am.  B.  R.  760,  117  led.  568;  In  re 
Appel  (D.  C,  Neb.),  4  Am.  B.  R.  Y22,  103 
Fed.  931,  holding  that,  though  served  outside 
the  district,  it  operates  ire  rem  within  it. 
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services.^®  In  States  having;  several  districts,  this  rule,  in  spite  of  the 
proviso  clause  of  §  41-a,  shortens  the  reach  of  the  district  courts  and  may 
make  their  process  less  effective  than  that  of  the-;  State  courts.  A  voluntary 
appearance  of  the  party  living  without  the ;  district  may  constitute  a  waiver 
of  the  want  of  jurisdiction  and  confer  jurisdiction  over  him,*®  although  this 
would  not  be  the  case- where  the  court  has  no  jurisdiction  of  the  subject 
matter.*"  The  territorial  limitation  oi  jurisdiction  as  contained  in  the 
preliminary  clause  of  this  section  is,  of  course,  subject  to  the .  qualification 
made  by  subd.  20  of  the  section  as  added  by  the  amendment  of  1910',  relative 
to  the  exercise  of  ancillary  jurisdiction  over  persons  or  property  in  aid  of  a 
receiver  or  trustee  appointed' )in  any  bankruptcy  proceeding  pending  in  any 
.other  court  of  banlirutcy.*^ 

h.  Ancillary  proceeding:s.^(l) Amendment  op  1910.  The  amendment  of 
1910  added  subd.  20  to  subsection  a  of  this  section,  expressly  authorizing  a 
court  of  bankruptcy,  to  exercise,,  ancillary  jurisdiction  Vsrithiu  its  territorial 
limits  "in  aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceeding 
pending  in  any  other  court  of  bankruptcy."  ' 

(2) ,  E.DLB:  Prick  to  AM:ENi)MENT.  Prior  to  the,  amendment  of  1910  it  was 
held^that  where  process  to  seize  the  bankrupt's  property  was  necessary,  ancil- 
lai-y  jurisdiction  might  be  exercised,*^  although  this  doctrine  had  been  refuted 
in  a  number  of  well  considered  cases. *^  Under  the  act  of  1867  there  was  no 
express  provision  conferring  upon  courts  of  bankruptcy  ancillary  jurisdiction, 
but  it  was  held  thereunder  that  such  jurisdiction  necessarily  resulted  from  the 
general  jurisdiction  imposed  in  them  and  was  in  harmony  with  the  scope  and 


38.  Matter  of  Geller,  (D.  C,  N.  J.),  32 
Am.  B.  R.  629,  216  Fed.  558. 

39.  In  re  Smith  (D.  C,  Cit.),  9  Am.  B. 
jK.  98,  117  Fed,  961;  Matter  of  Geller  (1>.  C, 

N.  J.),  32  Am.  B.  R.  629,  216  Fed.  558. 

Appearing  as  witness  as  conferrlpg  juris- 
diction. The  appearance  of  a  non-resident  as 
a  witnesa  at  an  examination  under  s^tion 
21a  of  the  bankruptcy  act  and  representa- 
tion thereat  by  an  attorney  does  not  consti- 
tute such  a  general  appearance  as  to  give  the 
court  jurisdiction;  Matter  of  Geller  (D.  C, 
N.  J.),  32  Am.  B.  R.  629,  216  Fed.  558. 

40.  Jobbins  v.  Montague,  Fed.  Cas.  7,329. 

41.  See  discussion  under  next  paragraph. 

42.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  B.  232,  140  Fed.  55;  In  re  John  L.  Nel- 
son &  Bro.  Co.  (D.  C,  N.  Y.),  18  Am.  B.  E. 
66,  149  Fed.  590;  Matter  of  Sutter  Bros. 
(D.  C,  N.  Y.),  11  Am.  B.  R.  632,  131  Fed. 
654;  In  re  Peiser  (D.  C,  Pa.),  7  Am.  B.  E. 
690,  115  Fed.  199;  In  re  Westfall  Bros. 
(D.  C,  Cal.),  8  Am.  B.  R.  431;  In  re 
Schrom  (D.  C,  Iowa),  3  Am.  B.  R.  352,  97 
Fed.  160;  Matter  of  Dunseath  (D.  C,  Pa.), 
21  Am.  B.  R.  742,  168  Fed.  973;  s.  c,  22 
Am.  B.  R.  75,  168  Fed.  973. 

43.  Ancillary  jurisdiction,  prior  to  amend- 
ment of  igiB — In  re  Williams  (D.  C, 
Ark.),  9  Am.  B.  R.  741,  120  Fed.  38,  the 
court  was  of  the  opinion  that  the  bank- 
ruptcy act  makes  no  provisions  for  ancil- 
lary or  auxiliary  proceedings  in  district 
courts  other  tha.n  that  in  which  the  pro- 
ceedings   are    pending,    and    a    pestition    for 


an  injunction  to  protect  the  assets  of  a 
bankrupt,  where  tbe  proceedings  were  pend- 
ing in  another  district,  was  denied.  This 
opinion  met  th«  approval  of  the  court  in 
the  case  of  In  re  Williams  (D.  C,  Tenn.), 
10  Am.  B.  R.  538,  120  Fed.  321,  and  in  the 
case  of  In  re  Von  Hartz  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  U.  747,  142  Fed.  726,  Where  it 
was  held  that  if  a  debtor  is  adjudicated 
a  bankrupt  in  one  district  a  bankruptcy 
court  in  another  district  cannot  make  a 
summary  order  directing  one  to  whom  the 
bankrupt  had  assigned  his  life  insurance 
policy,  to  turn  it  ov«r  to  his  trustee.  This 
question  was  fully  discussed  by  Judge  Ham- 
mon  in  Ross-MeeJian  Foundry  Co.  v.  Car 
&  Foundry  Co.  (D.  0.,  Tenn.),  10  Am.  B.  E. 
624,  124  Fed.  403,  where  the  concluaion  was 
reached  that  the  "  necessity  for  separate 
administrations  and  ancillary  proceedings 
should  not  exist  under  any  well-regulated 
system  of  bankruptcy.  The  design  of  the 
statute  is  to  avoid  all  ancillary  proceed- 
ings and  secure  one  uniform  possession  of 
the  estate  by  a  single  court  of  bankruptcy, 
having  the  jurisdiction  to  administer  the 
a^ssets  everywhere  under  that  statute."  In 
the  ease  of  Tybo  Mining  and  Reduction  Co. 
(D.  a,  Nov.),  13  Am.  B.  E.  62,  132  Fed. 
697,  Judge  Hawley  refused  to  appoint  an 
ancillary  trustee  to  aid  in  the  administra- 
tion of  a  bankrupt  estate,  the  proceedings 
in  which  were  instituted  in  another  dis- 
trict, on  the  ground  that  courts  of  bank- 
ruptcy   are    of    limited    jurisdiction  — such 
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design  of  the  act.**  The  better  reasoning  favored  the  exercise  of  such  ancil- 
lary or  auxiliary  jurisdiction  whenever  necessary  to  preserve  the  bankrupt 
estate  or  recover  property  belonging  to  it,  situated  without  the  territorial  limits 
of  the  district  within  which  the  estate  was  to  be  administered.*"  Congress  has 
settled  this  disturbing  controversy  "by  expressly  conferring  upon  bankruptcy 
courts  ancillary  jurisdiction  over  persons  and  property  in  aid  of  a  receiver  or 
trustee  appointed  in  any  bankruptcy  proceeding  pending  in  any  other  court  of 
bankruptcy.*® 

(3)  Effect  of  Amendment.  The  amendment  of  1910  substantiates  clearly 
those  cases  upholding  the  exercise  of  ancillary  powers  by  courts  of  bankruptcy. 
However  doubtful  may  have  been  the  authority  under  the  law  prior  to  this 
amendment,  there  can  be  no.  doubt  now  that  a  court  of  bankruptcy  in  one  dis- 
trict may  aid  a  trustee  or  receiver,  appointed  by  another  in  recovering  funds 
belonging  to  the  estate.*^  The  ancillary  tribunal  may,  upon  petition,  appoint 
an  ancillary  receiver  to  take  charge  of  the  property  of  the  alleged  bankrupt,*^ 
and  may  make  an  order  and  issue  subpoenas  for  the  examination  of  'persons 
concerning  the  acts,  conduct  and  property  of  the  bankrupt.*®     Where  testimony 


as  the  statute  gives,  and  no  other  —  and 
that  the  statute  confers  no  such'  jurisdic- 
tion. In  the"  case  of  In  re  Dempster  (C.  C 
A.,  8th  Cir.),  22  Am.  B.  K.  751,  172  Fed. 
353,  the  court  held  that  any  proceeding 
necessary  for  the  protection  of  the  estate 
had  in  any  other  district  must  take  the 
form  of  a  plenary  action  at  law  or  suit  in 
equity;  the  ■appointment  of  a  receiver  can 
only  be  made  in  some  cause  properly  before 
the  court. 

44.  Lathrop  v.  Drake,  91  U.  S.  516;  Ex 
parte  Martin,  Fed.  Cas.  9,149 ;  Sherman  v. 
Bingham,  Fed.  Cas.  12,762;  Markson  v. 
Heaney,.l  Dill,  497-,  Fed.  Cas.  9^098;  In  re 
Tiift,  Fed.  Cas.  14,034;  Shainw.ald  v.  Lewis, 
5  Fed.  -eiO.   , 

45.  See  convincing  opinion  of  Judge  Young 
in  Matter  of  Dunseath  (D.  C,  Pa.),  21 
Am'.  B.  R.  742,  168  Fed.  973;  Babbitt  v. 
Dutcher  (Sup.  Ct.),  216  U.  S.  102,  23  Am. 
B.  R.  519,  in  which  case  it  was  held  that 
where  a  Missouri  corporation  was  adjudi- 
cated a  bankrupt  and  a  trustee  appointed 
in  proceedings  instituted  in  the  district 
court  of  the  United  States  in  and  for  the 
Eastern  Division  of  the  Eastern  Judicial 
District  of  Missouri,  the  district  court  of 
the  United  States  in  and  for  the  Southern 
District  of  New  York  has  jurisdiction  of 
an  application  upon  the  trustee's  petition 
for  an  order  directing  officers  of  the  cor- 
poration within  the  jurisdiction  of  the  lat- 
ter court  to  deliver  to  the  trustee  books 
and  documents  of  the  corporation  there  in 
their  custody.  See  Lazarus  v.  Prentice  234 
U.  S.  263,  32  Am.  B.  R.  559. 

46.  See  Bankr.  Act,  §  2  (20)  as  amended 
by  act  of  1910. 

47.  Lazarus  v;  Prentice,  234  U.  S.  263,  32 
Am.  B.  R.  559,  562,  holding  that  a  bank- 
ruptcy court  of  a  district  in  which  property 
of  a  bankrupt  is  situated  is  specifically  given 
ancillary  jurisdiction  over  such  property,  and 


may  appoint  a  receiver  and  take  summary 
proceedings  for  the  restoration  of  such  prop- 
erty so  that  it  may  be  turned*  over  to  the 
bankruptcy   court   in  which  the   proceedings., 
are  pending,  for  administration. 

Pbtaining;  possession  of  property. —  A  court 
of  bankruptcy  can  exercise  ancillary  juris- 
diction for  the  purpose  of  enabling'  a 
trustee  in  bankruptcy,  who  has  been  ap' 
pointed  and  qualified  in  another  jurisdiction, 
to  reduce  to  his  possession  property  of  the 
bankrupt  which  is  within  the  territorial 
jurisdiction  of  the  court  whose  ancillary 
jurisdiction  is  invoked,  and  where  the  court 
of  primary  jurisdiction  can  act  summarily, 
the  court  exercising  ancillary  jurisdiction 
may  also  proceed  by  summary  order;  Matter 
of  Sage  (D.  C,  Mo.),  35  Am.  B.  R.  436,  224 
Fed.  525. 

48.  Matter  of  Sutter  Bros.  (D.  C,  N.  Y.), 
11  Am.  B.  R.  632,  131  Fed.  654. 

Ancillary  receiver. —  A  court  exercising  an- 
cillary jurisdiction'  acts  iiidependently  of 
the  court  of  primary  jurisdiction,  or  of  its 
officers,  and  for  itself.  It  appoints  its  own 
receiver,  generally  the  same  person  being 
appointed  receiver  by  the  court  of  primary 
jurisdiction ;  but  in  the  seizure,  manage- 
ment, sale  and  distribution  of  the  property 
seized  within  the  territorial  limits  of  its 
districts,  of  which  it  takes  legal  custody, 
this  receiver  is  and  must  be  governed  by  its 
orders  exclusively.  Fidelity  Trust  Co.  v. 
Gaskell  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R. 
4,  198  Fed.  865. 

49.  As  to  examination  of  witnesses  resid- 
ing without  the  district  Ibefore  referees,  see 
Bankr.  Act,  §  41-a,  post. 

Examination  of  non-resident  witnesses. — 
In  the  case  of  In  re  Robinson  -(D.  C,  Minn.), 
24  Am.  B.  R.  617,  179  Fed.  724,  it  was  held 
that  where,  upon  discharge  proceedings,  the 
objecting  creditors  desire  to  take  the  evi- 
dence of  a  witness  residing  in  another  Federal 
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only  is  wanted,"  it  may  be  obtained  by  the  customary  method  of  deposition.®" 
Where  the  ancillary  tribunal  takes  possession  of  the  property  of  the  bankrupt 
within  its  territorial  jurisdiction,  such  possession  clothes  such  tribunal  with 
the  power  to  determine  all  questions  of  priorities  and  liens  affecting  such  prop- 
arty,®^  and  may  deal  summarily  or  otherwise  with  such  property,  to  the  same 
extent  and  in  the  same  manner  as  though  the  original  bankruptcy  proceedings 
were  pending  in  such  tribunal. ^^  The  ancillary  jurisdiction  conferred  by  the 
amendment  includes  the  power  to  bear  and  adjudge  the  adverse  claims  of  parties 
to  the  specific  property  seized  as  the  property  of  the  bankrupt,  and  in  the 
exercise  of  such  jurisdiction  district  courts  may,  according  to  their  adjudica- 
tions, send  the  property  or  its  proceeds  to  the  court  of  primary  jurisdiction, 
or  apply  them  to  the  satisfaction  of  such  claims.  ^^  There  is  no  doubt  that  title 
passes  to  the  trustee  as  of  the  date  of  the  adjudication,  no  matter  where  the 
property  may  be  situated;®*  it  is  equally  certain  that  the  district  courts  of 
other  districts  have  jurisdiction  to  consider  suits  to  recover  possession  of  the 
bankrupt's  property  situated  therein  and  by  him  fraudulently  or  preferentially 
transferred.  ®® 


district,  application  for  an  order  requiring 
such  witness  to  appear  before  a  referee  in 
bankruptcy  and  give  his  testimony  should 
be  made  to  the  Federal  district  court  of  the 
district  where  the  witness  resides.  In  the 
case  of  Matter  of  Elkus  (Sup.  Ct.),  23  Am. 
B.  E.  614,  216  U.  S.  115,  30  Sup.  Ct.  377,  the 
court  said :  "  The  questions  submitted  are : 
( 1 )  Did  the  United  States  District  Court  for 
the  Southern  District  of  New  York  have  juris- 
diction to  grant  an  order  for  the  examina- 
tion of  witnesses,  who  were  residents  of 
that  district,  when  the  bankrupt  proceedings 
in  which  the  examination  was  desired  were 
being  administered  in  the  Northern  District 
of  Illinois?  (2)  Have  the  respective  dis- 
trict courts  of  the  United  States  sitting  in 
bankruptcy  aiioillary  jurisdiction  to  make 
orders  a.nd  issue  prosess  in  said  proceedings 
pending  and  being  administered  in  the  dis- 
trict court  of  another  district?  On  the  au- 
thority of  Babbit,  Trustee,  etc.  v.  Dutcher 
et  al.  (23  Am.  B.  R.  519,  decided  in  Feb., 
1910),  just  decided,  we  answer  both  "ques- 
tions in  the  affirmative." 

50.  See  Bankr.  Act.  §  21-b-c.  See  also 
In  re  Hemstreet  (D.  C,  Iowa),  8  Am.  B.  R. 
760,  117  Fed.  568,  aiid  in  re  Westfall  Bros. 
(D.  C,  Cal.),  8  Am.  B.  R.  431. 

51.  Emerson  v.  Castor  (C.  C.  A.,  6th  Cir.), 
37  Am.  B.  R.  719,  236  Fed.  29. 

52.  Exercise  of  ancillary  jurisdictiom — 
The  ancillary  jurisdiction  conferred  by  sub- 
division 20  of  section  2  is  such  as  the  court 
of  original  jurisdiction  would  have  had  if  it 
had  had  territorial  jurisdiction,  or  such  as 
the  court  appealed  to  would  have  had  if  the 
bankruptcy  proceeding  were  pending  J^herein. 
The  ancillary  jurisdiction  so  conferred  of 
proceedings  of  a  summary  character  is 
limited  to  cases  in  which  the  court  in  which 
the  bankruptcy  proceeding  is  pending  could 
act  summarily,  if  it  had  territorial  juris- 
diction and  of  plenary  or  independent  suits 
to  such  as  come  within  section  23-b  of  the 


Bankruptcy  Act.     De  Friece  v.  Bryant    (D. 
C,  Ky.),  37  Am.   B.  R.  275. 

53.  Fidelity  Trust  Co.  v.  Gaskell  (0.  C. 
A.,  8th  Cir.),  28  Am.  B.  R.  4,' 195  Fed.  865. 

The  filing  of  a  petition  in  the  bankruptcy 
court  constructively' vests  it  with  jurisdiction 
of  all  the  property  of  the  bankrupt  wherever 
situa,ted,  the  reduction  of  such  property  to 
actual  possession  being  a  mere  detail  in  which 
a  bankruptcy  court  of  ancillary  juijsdict  on 
may  aid,  regardless  of  diversity  of  citizen- 
ship or  amount,  provided  the  property  be 
found  within  the  jurisdiction  of  such  court. 
In  re  Musica  &  Son  (D.  C,  La.),  30  Am.  B. 
R.  555,  205  Fed,  413. 

54.  Lazarus  V.  Prentice  (Sup.  Ct.,  U.  S.), 
234  U.  S.  263,  32  Am.  B.  R.  559.  See  discus- 
sion under  §  70,  post. 

Liens  subsequent  to  adjudication. —  The 
filing  of  the  petition  and  the  adjudication 
brings  the  property  of  the  bankrupt,  wliere- 
ever  situated,  into  custodia  legis,  and  it  is 
thus  held  from  the  date  of  the  filing  of  the 
-petition,  so  that  Subsequent  liens  cannot  be 
given  or  obtained  thereon,  nor  proceedings 
had  in  other  courts  to  reach  the  property  the 
court  of  original  jurisdiction  acquires'  the 
full  right  to  administer  the  estate  under  the 
bankruptcy  law;  Lazarus  v.  Prentice  (Sup. 
Ct.,  U.  S.),  234  U.  S.  263,  32  Am.  B.  R.  559. 

55.  That  is,  since  the  amendatory  act  of 
1903.  See  also  Goodall  v.  Tuttle,  Fed.  Cas. 
5,533,  and  Lathrop  v.  Drake,  91  U.  S.  516; 
Lawrence  v.  Lowrie  (D.  C,  Pa.),  13  Am.  B. 
E.  298,  133  Fed.  995. 

Ancillary  jurisdiction;  claims  to  assets 
in  possession  of  court. — Ancillary  jurisdiction 
is  exercised  for  the  purpose  of  aiding  the 
court  of  primary  jurisdiction  to  collect  the 
estates  of  bankrupts  and  distribute  them 
among'those  entitled  thereto,  and  when  prop- 
erty which  has  been  transferred  within  the 
four  months'  period,  in  such  circumstances  as 
to  suggest  fraud,  comes  into  the  possession  of 
the    court    exercising   ancillary   jurisdiction. 
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i.  Court  first  acquiring:  jurisdiction. —  It  is  a  familiar  rule  of  law,  of  universal 
application,  essential  to  the  orderly  administration  of  justice,  that  in  order  to 
avoid  a  conflict  between  tribunals  of  co-equal  authority,  the  court  first  acquir- 
ing jurisdiction  must  be  allowed  to  pursue  it  to  the  end  to  the  exclusion  of 
others,  and  that  it  will  not  permit  its  jurisdiction  to  be  impaired  or  subverted 
by  a  resort  to  some  other  tribunal.^  This  is  especially  true  where  there  is 
conflict  of  jurisdiction  between  a  bankruptcy  court  and  a  State  court ;  in  such 
cases  if  the  bankruptcy  court  has  assumed  the  custody  and  control  of  the  bank- 
rupt estate. before  proceedings  are  instituted  in  a  State  court,  the  jurisdiction 
of  the  former  in  respect  to  such  estate  is  absolute  and  will  not  be  disturbed. ''^ 


that  court,  by  its  very  possession,  draws  to 
itself  the  power  to  determine  the  interests 
therein  of  all  parties  making  claim  thereto, 
and  it  becomes  its  duty  to  so  determine  «md 
grant  complete  relief  that  further  litigation 
in  respect  thereto  may  be  avoided.  In  re  Lip- 
man,  (D.  C,  N.  J.),  29  Am.  B.  R.  139,  201 
Fed.  169;  Hartman  v.  Ackoury  (D.  C,  La.), 
SI  Am   B.  E.  514,  210  Fed.  188. 

Summary  proceedings  to  recover  assets. — 
Under  clause  20  of  thia  section  a  District 
Court  of  ancillary  jurisdiction  has  authority 
to  appoint  a  receiver  and  to  take  summary 
proceedings  for  the  restoration  of  a,  bank- 
rupt's estate,  in  the  custody  of  people  having 
no  fight  to  it,  in  order  that  same  may  be 
turned  over  to  the  bankruptcy  having  juris- 
diction for  administration.  Lazarus  v.  Pren- 
tice (Sup.  Ct.,  U.  S.),  234  U.  S.  263,  32  Am. 
B.  R.  559. 

Portion  of  expense. —  Where  in  a  bank- 
ruptcy proceeding  instituted  in  New  York, 
ancillary  proceedings  are  had  in  New  Jersey 
where  property  of  the  bankrupt  is  located, 
a  claim  by  a,  landlord  under  the  New  Jersey 
statutes  for  rent  as  a  prior  claim,  although 
he  has  not  perfected  his  lien,-  is  subject  to 
that  portion  of  the  total  expenses  of  the 
estate  of  the  bankrupt,  wherever  situated, 
which  the  value  of  the  chattels  lying  upon 
the  demised  premises  when  the  petition  in 
bankruptcy  was  filed  bore  to  the  value  of  the 
gross  estate.  Matter  of  Braus  (D.  C,  N.  Y.), 
37  Am.  B.  R.  594,  233  F«d.  835. 

56.  In  re  Southwestern  Bridge '&  Iron  Co. 
(D.  C,  Kan..),  13  Am.  B.  R.  304,  133  Fed.  568. 

Court  first  acquiring  jurisdiction.— The 
United  States  Supreme  Court  in  the  case  of. 
Pickens  v.  Dent,  9  Am.  B.  E.  47,  187'  U.  S. 
177,  sustained  the  jurisdiction  of  a  State 
court  where  it  appeared  that  such  court  had 
had  for  years  complete  jurisdiction  and  con- 
trol over  the  bankrupt  and  his  property,  and 
said :  "  The  jurisdiction  was  not  divested  by 
the  proceedings  in  bankruptcy,  and  it  was  the 
right  and  duty  of  that  court  to  proceed  to 
final  decree  notwithstanding  adjudication,  the 
rule  being  applicable  that  the  court  which 
first  obtains  rightful  jurisdiction  over  the 
subject-matter  should  not  be  interfered  with." 
The  court  cited  the  case  of  Frazier  v. 
.Southern  Loan  &  Trust  Co.,  3  Am.  B.  E.  710, 
99  Fed.  707,  in  which  Goff,  J.,  said:  "The 
Bankruptcy  Act  of  1898  does  not  in  the  least 
modify, this  rule,  but  with  unusual  careful- 


ness guards  it  in  all  of  its  details,  provided 
the  suit  pending  in  the  State  court  was  in- 
stituted more  than  four  months  before  the 
District  Court  had  adjudicated  the  bank- 
ruptcy of  the  party  entitled  to  an  interest 
in  the  subject-matter  of  such  controversy." 

Oiher  cases  declaring  this  same  principle 
are  In  re  Price  &  Co.  (D.  C,  N.  Y.),  1  Am. 
B.  R.  606,  92  Fed  987;  In  re  Gerdes  (D.  C, 
Ohio),  4  Am.  B.  R.  346,  102  Fed.  318;  In  re 
Tune  (D.  C,  Ala.),  8  Am.  B.  R.  285,  115  Fed. 
906,  in  which  case  the  court  held  that  in 
eases  of  concurrent  jurisdiction  the  court 
first  obtaining  possession  of  the  property 
administers  it,  but  where  that  court  loses 
jurisdiction,  and  it  is  transferred  by  opera- 
tion of  valid  laws  to  a  court  of  the  United 
States,  which  has  exclusive  jurisdiction  of 
the  subject-matter,  tJe  question  becomes  one 
of  paramount  authority  of  the  constitution, 
and  comity  can  have  no  influence  in  determin- 
ing the  right.  In  re  Wells  (D.  C,  Mo.),  8 
Am.  B.  R.  75,  114  Fed.  222;  Metealf  v. 
Barker  (Sup.  Ct.),  187  U.  S.  175,  9  Am. 
B.  E.  36;  In  re  English  (C.  C.  A.,  2d  Oir.), 
11  Am.  B.  E.  674,  127  Fed.  940,  revg.  10  Am. 
B.  R.  133. 

57.  In  re  Chambers   (D.  C,  E.  I.),  3  Am. 

B.  R.  537,  98  Fed.  865;  Keegan  v.  King  iV. 

C,  Ind.),  3  Am.  B.  R.  79,  96  Fed.  758;  Lesi- 
digh  Carriage  Co.  v.  Stengel  (C.  C.  A.,  6th 
Cir.),  2  Am.  B.  E.  385,  95  Fed.  637;  In  re 
Glove  Cycle  Works  (Eef.,  N.  Y.),  2  Am. 
B.  E.  447;  In  re  Houston  (D.  C,  Ky.),  2 
Am.  B.  R.  107,  94  Fed.  119;  Pietri  v.  Wells 
(La.  Sup.  Ct.),  137  La.  1087,  36  Am.  B.  R. 
105,  69  So.  847;  Union  Banking  Co.  v.  Trus- 
cott  Boat  Mfg.  Co.  (Mich.  Sup.  Ct.),  36  Am. 
B.  R.  175,  155  N.  W.  717. 

Possession  of  property  as  contolling  juris- 
diction.—  Justice  Moody,  speaking  for  the 
Supreme  Court  of  the  United  States,  in 
Murphy  v.  John  Hoffman  Co.,  211  U.  S.  562, 
568,  21  Am.  B.  R.  487,  29  Sup.  Ct.  154,  156 
53  L.  ed.  327-339,  says :  "  Where  the  prop- 
erty in  dispute  is  in  the  actual ,  possession  of 
the  court  of  bankruptcy  there  comes  into  play 
another  principle,  not ,  peculiar  to  courts  of 
bankruptcy  but  applicable  to  all  "courts,  Fed- 
eral or  State.  Where  a  court  of  competent 
jurisdiction  has  taken- property  into  its  pos7 
session,  through  its  officers,  the  property  is 
ttiereby  withdrawn  from  the  jurisdiction  of 
all  other  courts.  The  court,  having  possession 
of  the  property,  has  an  ancillary  jurisdiction 
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There  are  essential  exceptions  to  the  rule  as  to  the  jurisdiction  of  State  courts 
based  upon  prior  acquisition,  as  where  a  lien  would  be  acquired  by  proceedings 
therein  within  four  months  of  the  bankruptcy,  or  where  such  proceedings  were 
instituted  under  State  insolvency  laws,  a  receiver  or  assignees  being  appointed 
therein  during  the  four  months'  period. ^^  As  between  two  bankruptcy  courts, 
the  one  in  which  the  petition  is  first  filed  ought  to  be  accorded  eixclusive  juris- 
diction over  the  case.p®  This  question  of  priority  of  jurisdiction  will  be  more 
fully  considered  under  other  sections  of  the  act.*" 

j.  Expedition  in  exercise  of  jurisdiction. —  The  bankruptcy  act  contemplates 
that  the  bankrupt's  estate  shall  be  administered  with  all  convenient  dispatch, 
so  that  the  property  may  be  distributed  and  tlie  bankrupt  be  discharged.**' 


t  J  ihear  and  determine  all  questions  respect- 
ing the  title,  possession,  or  control  of  the 
property.  In  the  courts  of  the  United  States 
this  ancillary  jurisdiction  may  be  exercised, 
though  it  is  not  authorized  by  any  statute. 
Jurisdiction  in  such  eases  arises  out  of  the 
possession  of  the  property  and  is  exclusive  of 
the  jurisdictioTi  of  all  other  courts,  although 
otherwise  the.  controversy  would  be  cognizable 
in  them.  Wabash  E.  Co.  v.  Adelbert  College, 
208  U.  S.  38,  54,  28  Sup.  Ct.  182,  52  L.  Ed. 
379,  386.  Accordingly,  wTiere  property  was  in 
the-  possession  of  the  bankrupt  at  the  time 
of  the  appointment  of  a  receiver,  it  was  held 
that  the  bankruptcy  court  had  jurisdiction 
to  determine  the?  title  to  it  as  against  an 
adverse  claimant,  and  that  the  receiver  had 
no  right  to  deliver  it  to  him  without  the 
order  ofrthe  court.  Whitney  v.  Wenman,  198 
V.  S.  539,  14  Am.  B.  R.  45,  25  Sup.  Ct.  778, 
49  L.  Ed.   11^7." 

Conflict  with  State  court. — When  property 
is  taken  and  held  under  process,  mesne  or 
final,  of  a  court. of  the  United  States,  it  is 
in  the  custody  of  the  law,  and  within  the 
exclusive  jurisdiction  of  the  court  from 
which  the  process  has  issued,  for  the  purposes 
of  the  Writ,  and  the  possession  of. the  officer 
cannot  be  disturbed  by  process  from  any 
State  court.  Darrough  v.  First  National 
Bank  of  Claremore  (Okla.  Sup.  Ct.),  37  Am. 
B.  R.  75,  156  Pac.  191;  Meek  v.  Eggerman 
(Okla.  Sup.  Ct.),  36  Am.  B.  R.  488,  155  Pac. 
522. 

Possession  of  property  in  controversy. — 
The  jurisdiction  of  the  bankruptcy  court  ap- 
pears to  tu,rn  upon  the  question  whether  or 
not  it  has  the  possession  of  the  fund  or  prop- 
erty over  which  the  controversy  arises.  If  it 
has  such  possession,  jurisdiction  follows.  If 
it  does  not  have  possession,  it  is  without 
jurisdiction.  In  cases  of  this  character  Where 
the  bankruptcy  court  has  no  jurisdiction,  the 
State  court  has  jurisdiction.  In  eases  where 
the  bankruptcy  court  has  jurisdiction,  the 
State  court  has  concurrent  jurisdiction  with 
it.  Union  Banking  Co.  v."  Truscott  Boat 
Mfg.  Co.  (Jfich.  Sup.  Ct.),  36  Am.  B.  R.  176, 
155  N.  W.  717. 

Maritime  liens;  adiftiralty  jurisdiction. — 
Where  an  admiralty  court,  by  libel  proceed- 
ings, acqxiireB  complete  jurisdiction  of  a 
vessel  before  bankruptcy  proceedings  are  in- 


augurated its  jurisdiction  is  exclusive  and 
will  be  retained  to  allow  that  court  to  deter- 
mine all  the  lien  claims  which  may  be  as- 
serted against  the  vessel,  whether  presented 
before  or  after  the  filing  of  the  banlyuptcy 
petition  or  the  adjudication  in  bankruptcy; 
and  the  proceeds  of  the  sale  will  not  be  paid 
over  to  the  trustee  in  bankruptcy  but  will  be 
paid  into  the  rfegistry  of  the  court.  (See 
Am.  B.  R.  Dig.,  §§  14,  451,  469)  ;  The  Pliilo- 
mcna  (D.  C,  Mass.),  37  Am.  B.  R.  220,  200 
Fed.  8.59. 

Where  a  bankruptcy  court,  through  its  re- 
ceiver duly  appointed,  has  taken  possession 
of  vessels' belonging  to  the  bankrupt,  its  juris- 
diction is  eielusive  and  will  not  be  ousted 
to  allow  the  enforcement  of  a  libel  in  admir- 
alty against  the  vessels,  especially  where  the 
libelant's  rights  can  be  as  well  protected  in 
the  bankruptcy  proceedings,  even  though  the 
libels  are  founded  on  services  rendered  before 
the  institution  of  bankruptcy  proceedings. 
The  Casco  (D.  C,  Mass.),  37  Am.  B.«  R.  215, 
230    Fed.    929. 

58.  Hooks  V.  Aldridge  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  658,  664,  145  Fed.  865,  citing 
In  re  Watts  &  Sachs,  190  U.  S.  1,  27,  10 
Am.  B.  R.  113,  23  Sup.  Ct.  718,  47  L.  Ed. 
933;  Matter  of  Maplecroft  Mills  (J).  C,  S. 
Car.),  33  Am.  B.  R.  815,  218  Fed.  659. 

59.  In  re  Tybo  Mining  &  Reduction  Co.  ( D. 
C,  Nev.),  13  Am.  B.  R.  62,  132  Fed.  697. 
Compare  In  re  Isaatson  (D.  C.,  X.  Y.),  20 
Am.  B.  R.  430,  16G  Fed.  777,  779. 

60.  See  Bankr.  Act,  §  23-b,  post,  sub-title 
"  Jurisdiction  of  State  Courts." 

61.  Blanchard  v.  Ammon  (C.  C.  A.,  9th 
Cir. ) ,  25  Am.  B.  R.  590,  183  Fed.  556 ;  In  re 
Swofford  Bros.  Dry  Goods  Co.  (D.  C,  Mo.), 
25  Am.  B.  R.  282,  180  Fed.  549;  In  re  Syra- 
cuse Paper  &  Pulp  Co.  (D.  C,  N.  Y.),  21 
Am.  B.  R.  174,  164  Fed.  275;  Boyd  v. 
Glucklich  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R. 
393,  116  Fed.  131. 

Such  disposition  should  be  made  of  bank- 
ruptcy cases  that  creditors  may  expeditiously 
realize  what  they  may;  but  the  substance  of 
things  and  not  the  forms  merely  should  be 
observed.  In  re  Faulkner  (C.  C.  A.,  8th 
Cir.),  20  Am.  B.  E.  542,  161  Fed.  900;  Matter 
of  Soloway  &  Katz  (C.  C.  A.,  2nd  Cir.),  37 
Am.  B.  R.  257,  234  Fed.  67. 
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With  this  end  in  view  the  court  -w-ill  see  to  it  that  the  proceedings  are  con- 
ducted without  unnecessary  delay.®^  Proper  regard  must  of  course  he  had  for 
the  fundamental  rights  of  the  interested  parties.®^ 

II.  AS  TO  ADJUDICATION  OF  BANKRUPTCY. 

a.  In  general. — Subdivision!  of  this  section  limits  the  power  of  the  bank- 
ruptcy court  to  adjudicate  the  bankruptcy  of  persons  to  such  as  "  have  had 
their  principal  place  of  business,  resided,  or  had  their  domicile"  within  the 
territorial  jurisdiction  of  the  court  for  the  preceding  six  months  or  th,e  greater 
portion  thereof.  Under  the  former  law  domicile  and  residence  were  often  held 
equivalent  terms.  By  that  act  when  residence  within  the  district  was  required, 
the  word  '*  domicile  "  was  not  used.®*  The  confusion  resulting  from  the  con- 
flicting decisions  as  to  whether  residence  included  domicile  has  been  obviated 
by  inserting  in  this  subdivision  the  language  "  resided,  or  had  their  domicile  " 
within  the  jurisdiction  of  the  court.®^  To  determine  whether  a  court  of  bank- 
ruptcy may  entertain  a  petition  to  adjudicate  the  bankruptcy  of  a  debtor  it 
must  appear  that  he  either,  (1)  had  his  principal  place  of  business  within  the 
district;  (2)  or  resided  therein;  (3)  or  ha4  his  domicile  therein;  and  it  must 
also  apear  that  such  place  of  business  had  been  maintained,  or  such  residence 
or  domicile  had  been  had,  within  such  jurisdiction  for  the  greater  portion  of 
the  six  months  prior  to  the  time  when  the  petition  for  an  adjudication  of  bank- 
ruptcy has  been  presented  to  the  court.  The  existence  of  these,  requirements 
is  jurisdictional  and  the  effect  of  failure  to  show  the  same  may, not  be  waived 
by  the  voluntary  appearance  of  the  debtor.®*     The  court  may  of  its  own  volition 


62.  Unnecessaiy  delay  to  be  avoided. —  The 

purpose  of  the  act  requires  the  court  to  cause 
the  property  and  assets  of  the  bankrupt  to 
be  collected,  marshaled  and  distributefd  with- 
out unnecessary  delay.  In  re  Lisk  Mfg.  Co. 
(D.  C,  N.  Y.),  21  Am.  B.  E.  674,  167  Fed. 
411. 

As  stated  by  Mr.  Justice  Miller  in  Bailey 
V.  Glover,  21  Wall.  346:  "It  is  obviously 
one  of  the  purposes  of  the  bankruptcy  law 
that  there  should  be  a  speedy  distribution 
of  the  bankrupt's  assets.  This  is  only  srec- 
ondary  in  importance  to  securing  equality  of 
distribution;  The  act  is  filled  with  provisions 
for  the  quick  and  summary  disposal  of  ques- 
tions arising  in  the  progress  of  the  case, 
without  regard  to  the  usual  modes  of  trial 
attended  with  some  delay."  See  also  Wis- 
wall  V.  Campbell,  93  V.  S.  347.  These  cases 
arose  under  the  former  bankruptcy  act,  but 
are  equally  applicable  to  the  present  act. 

63.  Boyd  v.  Glucklioh  (C.  C.  A.,  8th  Oir.), 
8  Am.  B.  E.  393,  116  Fed.  131,  in  which  the 
court  said :  "  Dispatch  in  judicial  proceed- 
ings is  commendable,  but  in  proceedings  in- 
volving the  liberty  of  a  citizen,  he  has  a 
right  not  only  to  be  informed  of  the  precise 
claim  against  him,  but,  after  receiving  that 
information,  he  has  a  right  to  a  reasonable 
time  to  prepare  'his  answer  and  present  his 
proofs,  and,  lastly,  to  be  heard  by  counsel  on 
the  law  aind  facts  of  the  case." 

64.  Bankruptcy  Act  of  1867,  §  11.' 

65.  Matter  of  Lemen  (D.  C,  Ohio),  30 
Am.  B.  R.  638,  208  Fed.  80. 


66.  In  re  Plotke  (C.  C.  A.,  7th  Cir.h  5 
Am.  B:  E.  171,  175,  104  Fed.  964;  In  re 
Clisdell  (Ref.,  N.  Y.),  2  Am.  B.  E.  424; 
Matter  of  Mitchell  (C.  C.  A.,  2d  Cir.),  33 
Am.  B.  E.  463,  219  Fed.  690    (citing  text). 

Effect  of  section  740  of  the  Revised  Stat- 
utes (Jud.  Code,  §  52). — In  the  case  of  Hills 
V.  McKinniss  Co.  (D.  C,  Ohio),  26  Am.  B. 
E.  329,  188  Fed.  1012,  the  c^urt  said: 

"We  are  referred  by  defendant  to  section 
740  of  the  Efevis^d  Statutes  (Judiciary  Code, 
§  52)  i  providing  that  suits  not  of  a  local 
nature  against  a  single  defendant  must  be 
brought  in  the  district  in  which  such  defend- 
ant resides,  and  it  is  urged  that  section  2 
of  the  Bankruptcy  Act  does  not  in  any  way 
change  or  modify  this  general  provision. 

"  We  are  not  willing  to  agree  with  defend- 
ant that  the  Bankruptcy  Act  is  in  entire 
harmony  with  this  general  provision,  for, 
as  we  have  seen,  the  former  omits  the  ques- 
tion of  the  preselit  residence  of  the  bankrupt 
altogether  from  the  consideration  of  juris- 
diction. . 

"  A  systemi  of  bankruptcy  national  in  its 
character  to  be  uniform  in  its  operation 
must  of  necessity  be  unique  in  its  method 
of  administration,  and  when  one  of  its  pro- 
visions involving  the  very  policy  of  the  law 
is  deemed  inconsistent  with  the  general  law, 
the  special  provision  must  control." 

Residence  or  domicile;  waiver. —  The  ques- 
tion-of  jurisdiction,  depending  upon  residence 
or  place  of  business  of  the  bankrupt,  cannot 
be  waived  by  the  bankrupt  at  his  election. 
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inquire  into  the  facts  as  to  these  jurisdictional  requirements  so  as  to  protect 
itself  against  fraud  or  imposition.®''  Subdivision  1  further  provides  that  the 
power  to  adjudicate  vpill  exist  in  the  court  where  the  debtor  has  not  had  his 
principal  place  of  business,  does  not  reside,  nor  have  his  domicile  within  the 
United  States  but  has  property  within  the  jurisdiction  of  the. court,  and  also 
where  a  debtor,  who  has  been  adjudged  a  bankrupt  by  a  court  of  competent 
jurisdiction  without  the  United  States,  has  property  within  the  court's  juris- 
diction. In  both  of  such  cases,  the  location  of  the  property  of  the  debtor  will 
determine  the  jurisdiction  of  the  court.  The  jurisdiction  of  the  court  is 
further  limited  by  the  provisions  of  section  4  of  the  act  which  specifies  the 
persons  who  may  become  bankrupts. 

b.  Domicile  of  debtor. —  It  will  be  noticed  from  the  language  of  subdivision 
1  that  either  domicile  or  residence  within  the  territorial  limits  of  the  court 
will  be  sufficient  to  confer  jurisdiction.  It  is  not  essential  that  both  should 
exist.®*  Domicile,  means  more  than  residence.  To  constitute  domicile  there 
must  exist  in  combination  the  fact  of  residence  and  also  the  intent  to  remain, — 
the  animus  manendi.^  The  district  in  which  an  alleged  bankrupt  has  resided 
during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  a  peti- 
tion against  him  is  the  "  district  of  his  domicile"  within  the  meaning  of  G-en-" 


Finn  v.  Carolina  Portland  Cement  Co. 
(C.  C.  A.,  5th  Cir;),  37  Am.  B.  R.  449,  232 
Fed.  815.     See  Am.  B.  R.  Digest,  §  18. 

Jurisdiction  dependent  on  residence  or  place 
of  business. — ^Wliere  in  an  involuntary  pro- 
ceeding an  objection  to  the  jurisdiction  of 
the  court  upon  the  ground  of  lack  of  residence 
or  place  of  business  is  raised  by  the  alleged 
bankrupt  within  a  month  after  adjudication 
and  before  any  further  proceedings  are  had, 
and  the  same  objection  is  raised  by  two  cred- 
itors before  adjudication,  the  court  must  hear 
the  objection,  althougih  the  bankrupt  first 
appeared  by  filing  demurrers  to  the  petition, 
going  to  the  merits  of  the  controversy,  with- 
out objecting  to  the  jurisdiction.-  Finn  v. 
Carolina  Portland  Cement  Co.  (C.  C.  A.,  5th 
Cir.),  37  Am.  B.  E.  449,  232  Fed.  815. 

Jurisdiction  of  partnership;  section  5c, 
construed. —  Under  section  5c  of  the  Baak- 
ruptcy  Act  a  court  which  has  jurisdiction 
over  one  partner  can  take  to  itself  juris- 
diction over  the  firm  of  which  he  is  a  meni- 
ber  without  reference  to  whether  the  firm 
is  six  months  old  or  three  months  old,  and 
without  there  being  any  specific  allegation  as 
to  the  firm's  principal  place  of  business. 
Matter  of  Mitchell  (C.  C.  A.,  2d  Cir.),  33 
Am.  B.  R.  463,  219  Fed.  690. 

67.  In  re  Carneau  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  679,  127  Fed.  677;  Matter  of 
Mitchell  (C.  G.  A.,  2d  Cir.),  33  Am.  B.  R. 
463,  219  Fed.  690,  quoting  text  with  approval. 

68.  Matter  of  Harris  (Ref.,  N.  J.),  11  Am. 
B.  R.  649,  in  which  the  referee  says ;  "  If 
a  person  has  had  any  one  of  the  three  (place 
of  business,  residence  or  domicile)  in  the 
district  for  the  greater  part  of  six  months 
immediately  preceding  the  date  of  bankruptcy 
there  is  jurisdiction  in  the  bankruptcy  court 
of  that  district  to  proceed  with  the  case." 
See  also  In  re  Clisdell   (Ref.,  N.  Y.).  2  Am. 


B.  R.  424;  In  re  Berner  (Ref.,  Ohio),  2 
Am,  B.  R.  197,  93  Fed.  943. 

69.  Distinction  between  residence  and  dom- 
icile.—  In  the  case  of  In  re  G>arneau  (C.  C. 
A.,  7tli  Cir.),  11  Am.  B.  R.  679,  127  Fed.  677, 
the  court  says :  "  There  is,  of  course,  a  legal 
distinction  between  '  domicile '  and  '  res- 
idence; '  although  the  terms  are  generally 
used  as  synonymous,  the  distinction  depends 
upon  the  connection  in  'which  and  the*  pur- 
pose for  which  the  terms  are  used.  '  Dom- 
icile '  is  the  place  where  one  has  his  true, 
fixed,  permanent  home,  and  principal  estab- 
lishment, and  to  which,  whenever  he  is  absent 
he  has  the  intention  of  returning,  and  where 
he  exercises  his  political  rights.  There  must 
exist  in  combination  the  fact  of  residence 
and  the  animus  manendi."  See,  also.  In  re 
Diiiglehoef  Bros.  (D.  C,  N".  Car.),  6  Am.  B. 
R.  242,  109  Fed.  866;  In  re  Owings  (D.  C, 
N.  Car.),  15  Am.  B.  R.  472,  140  Fed.  30; 
In  re  Scott  (Ref.,  Mass.),  7  Am.  B.  R.  35; 
In  re  Williams  (D.  C,  Wash.),  3  Am.  B.  R. 
677,  99  Fed.  544;  In  re  Berner  (Ref.,  Ohio), 
3  Am.  B.  R.  325;  In  re  Grimes  (D.  C,  N. 
Car. ) ,  2  Am.  B.  R.  160,  96  Fed.  529 ;  Matter 
of  Davis  (D.  C,  N.  J.),  33  Am.  B.  R.  16, 
217  Fed  113,  holding  that  domicile  is  of  more 
extensive  signification  than  residence  and  in- 
cludes, beyond  mere  physical  presence  at  a 
particular  locality,  an  intention  to  constitute 
it  a  permanent  abiding  place. 

The  distinction  between  residence  and  dom- 
icile, that  a  man  may  reside  in  one  State  and 
be  domiciled  in  another,  noted  in  applying 
laws  relating  to  the  electoral  franchise,  niav 
be  applied  in  construing  the  Bankruptcy  Act, 
and  it  is  not  impossible  that  the  courts  of 
two  districts  may  have  jurisdiction  to  enter- 
tain a  petition  against  the  same  debtor,  that 
one  acting  which  is  first  invoked.  Matter 
°i  Lemen  (D.  C,  Ohio),  30  Am.  B.  R.  638, 
208  Fed.  80. 
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eral  Order  VI.^"  Under  this  order  if  two  or  more  petitions  shall  be  filed 
against  the  same  person  in  different  districts  the  first  hearing  must  be  had  in 
the  district  in  which  the  debtor  has  his  domicile.  Domicile  as  here  used  means 
the  place  where  the  debtor  permanently  had  his  home  for  the  greater  portion 
of  the  six  months  preceding  his  bankruptcy,  as  distinguished  from  a  residence 
temporarily  acquired  ili  some  other  placeJ'-  Kesidence  may  involve  the  intent 
to  leave  when  the  purpose  for  which  it  has  been  acquired  has  ceased  ;''^  domicile 
implies  no  such  intpntJ*  A  debtor  who  absconds  does  not  lose  his  domicile 
within  the  meaning  of  the  act.^*  The  fact  that  the  alleged  bankrupt  is  a  roving 
character,  and  never  residing  at  any  place  for  the  required  period  of  time,  does 
not  affect  the  necessity  of  proving  that  such  bankrupt  had  resided  for  a  greater 
portion  of-  the  previous  six  months  within  the  territorial  limits  of  the  court/^ 
A  domicile  once  acquired  is  presumed  to  continue  until  it  is  shown  to  have  been 
changed.^®  Where  it  is  alleged  that  there  has  been  an  abandonment  of  the  old 
domicile  and  an  establishment  of  a  new  one  the  burden  of  proof  lies  upon  the 
person  who  asserts  the  change."  The  domicile  of  any  one  of  two  or  more  part- 
ners would  be  sufficient  to  support  the  jurisdiction  of  the  court.^*  It  being 
established  by  both  the  petition  and  -answer  in  an  involuntary  preceding  that 
the  requisite  jurisdictional  fact  as  to  domicile  exists,  the  jurisdiction  of  the 
court  may  not  be  collaterally  attacked  after  adjudication.''® 

c.  Eesidence  of  debtor. —  The  word  "  resided"  as  used  in  subdivision  1  is  of 


70.  In  re  Isaacson  (D.  C,  N.  Y.),  20  Am. 
B.  p.  430,  161  Fed.  777,  779. 

71.  In  re  Isaacson  (D.  C,  N.  Y.),  20  Am. 
B.  E.  437,  161  Fed.  777;  s.  c.  (D.  C,  N.  Y.), 
20  Am.  B.  E.  430,  161  Fed.  779. 

Intention  of  debtor. —  In  determining  the 
residence  at  a  debtor  his  intention  as  ex- 
pressed by  him  is  always  a  fact  to  be  con- 
sidered, but  should  be  measured  in  the  light 
of  the  facts  in  the  case  and  especially  in  the 
light  of  his  own  conduct.  Matter  of  Lemen 
(D.  C,  Ohio),  30  Am.  B.  R.  638,  208  Fed.  80. 

72.  Kemoval  for  particular  purpose. —  A 
removal  from  one's  place  of  residence  does 
not  prime  facie  prove  a  change  in  his  dom- 
icile, when  it  appears  that  the  removal  was, 
for  some  particular  purpose,  expected  to  be 
only  of  a  temporary  nature,  and  which  is 
not  inconsistent  with  an  intention  to  return 
to  the  original  domicile.     Matter  of  Davis 

(D.  O.,  N.  J.) ,  33  Am.  B.E.  16,  217  Fed.  113. 

73.  In  re  Berner  (Eef.,  Ohio)j  3  Am.  B.  E. 
325. 

Intention  of  remaining. —  Two  things  must 
concur  to  establish-  a  domicile  —  the  fact  of 
Residence  and  the  intention  of  remaining.  In 
re  Owings  (D.  C,  N.  Car.),  15  Am.  B.  E.  472, 
140  Fed.  739;  In  re  Dinglehoef  Bros.  (D.  C, 
N.  Car.),  6  Am.  B.  E.  242,  109  Fed.  866. 

74.  In  re  Filer  (D.  C,  N.  Y.),  5  Am.  B.  R. 
332,  108  Fted.  209;  In  re  Oldstein,  (D.  C, 
Ore..),  25  Am.  B.  E.  138,  182  Fed.  409.  The 
fact  that  the  act  so  plainly  makes  residence, 
domicile  or  conduct  of  business  for  something 
less  than  the  whale  time  immediately  before 
the  filing  of  the  petition  the  sole  criterion 
of  jurisdiction  suggests  that  the  personal 
movements  of  the  bankrupt  are  immaterial. 
Hills  V.  McKinness  Co.  (D.  C,  Ohio),  26 
Am.  B.  R.  329,  188'  Fed._1012. 


75.  In  re  Williams  (D.  C,  Ark.),  9  Am. 
B.  R.  73^6,  120  Fed.  34,  in  which  case  it  was 
held  that  a  court  of  bankruptcy  did  not  have 
jurisdiction  to  adjudge  bankrupt  a  traveling 
gambler  who  had  resided ,  within  the  district 
and  carried  on  his  business  there  for  only 
two  months  prior  to  the  filing  of,  the  peti- 
tion in  bankruptcy  against  him. 

76.  In  re  Oldstein  (D.  C,  Ore.),  25  Am. 
B.  R.  138,  409  Fed.  182;  In  re  Filer  (D.  C, 
N.  Y.),  5  Am.  B.  E.  332,  108  Fed.  209; 
Matter  of  Davis  (D.  C,  N.  J.),  33  Am.  B.  E. 
16,  217  Fed.  113. 

77.  In  re  Berner  (Eef.,  Ohio),  3  Am.  B.  E. 
325;  In  re  Scott  (D.  C,  Mass.),  7  Am.  B.  E. 
39,  111  Fed.  144;  In  re  Waxelbaum  (D.  C, 
N.  Y.),  3  Am.  B.  R.  267,  97  Fed.  562;  In  re 
Clisdell  (Ref.,  N.  Y.),  2  Am.  B.  E.  424. 

The  burden  of  establishing  a  change  of 
domicile  is  not  discharged  by  showing  that 
the  bankrupt  .had  decided  to  remain  per- 
manently away  from  his  old  domicile,  with- 
out showing  an  in^;ention  to  remain  perma- 
nently in  the  new  place.  Matter  of  Davis 
(D.  C,  N.  J.),  33  Am.  B.  R.  16,  217  Fed.  113. 

Relinquishment  of  domicile. —  Where  the 
bankrupt  had  formerly  relinquished  both  his 
residence  and  domicile  in  the  State  of  New 
York  in  order  to  acquire  a  residence  in  New 
Jersey,  which  would  justify  him  in  bringing 
an  action  for  divorce,  he  should  not  be  per- 
mitted to  seek  the  jurisdiction  of  a  district 
court  in  New  York  to  be  relieved  of  his  debts. 
Matter  of  Lipphart  (D.  C,  N.  Y.),.  28  Am. 
B.  E.  705,  201  Fed.  103. 

78.  In  re  Blair  (D.  C,  N.  Y.),  3  Am.  B.  E. , 
588,  99  Fed.  76. 

79.  Matter  of  Sage  (D.  C,  Mo.),  35  Am. 
B.  R.  436,  224  Fed.  625. 
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slight  importance.  Cases  may  arise  where  it  may  be  useful,  as  when  a  debtor 
attempts  to  escape  bankruptcy  by  denying  domicile.  Kesidence  may  mean" 
no  more  tha^  i|pjpurning.,  It  is  a  personal  presence  in  a  fixed  and  permanent 
abode  as  distinguished  from  a  temporary  occupation,  but  it  does  not  include 
as  much  as  domicile,  which  requires  an  intention  combined  with  residence;'''' 
If  the  residence,  not  amounting  to  a  domicile,  continues  for  the  required  por- 
tion of  the  three  months  preceding  the  filing  of  the  petition  in  bankruptcy,  it 
will  be  sufficient  to  clothe  the  court  with  jurisdiction.*^  If  change  of  residence 
is  asserted  the  burden  of  proof  is  upon  him  who  asserts  it.*^ 

d.  Principal  place  of  business. —  (1)  I^  general. —  A  court  of  bankruptcy 
may,  under  subdivision  1  of  this  section,  adjudge  a  person  bankrupt  who  has 
had  his  principal  place  of  business  within  the  territorial  jurisdiction  of  the  court 
for  the  preceding  six  months  or  the  .greater  portion  thereof  although  he  may 
not  have  resided  or  had  his  domicile  therein  during  such  period.  The  former 
Bankruptcy  Act  used  the  words  "carried  on  business"  instead  of  "had  their 
principal  place  of  business"  as  in  the  present  section.^*  Principal  place  of 
business  means  the  place  where  the  principal  affairs  and  business  of  the  debtor 
are  transacted,**  as  a  principal  and  not  as  an  agent  or  employee;  generally 
speaking, a  person  who  is  employed  by  another  on  a  salary,  having  no  business 
of  his  own,  may  not  have  a  "place  of  business,"  within  the  meaning  of  the 
Bankruptcy  Act.*^  •  The  residence  of  the  debtor  will  not  control  as  to  his  prin- 
cipal place  of  business ;  he  may  reside  in  one  district  and  be  adjudged  a  bank- 
rupt in  another  district  in  which  he  has  his  principal  place  of  business.*® 

(2)  Of  corporations.—  The  question  as  to  what  constitutes  a  principal 
place  of  business  arises  more  frequently  in  respect  to  a  corporation.  The  prin- 
cipal office  of  a  corporation  as  specified  in  its  articles  of  incorporation  will  not 
control.  The  principal  place  of  business  may  not  be  conclusively  determinfed  by 
the  designation  thereof  in  a  certificate  of  incorporation  or  of  authority  to  transact 
business,  unless  it  actually  appears  that  business  is  done  there.*''     The  district 

80.  In  re  Dinglehoef  Bros.  (D.  C,  N.  Oar.),  son  might  reside  in  one  State  and  have  his 
6  Am.  B.  K.  242,  109  Fed.  866 ;  In  re  Garneau  principal,  or  for  that  matter  his  sole  place 
(C.  C.  A.,  7th  Cir.),  11  Am.  B.  K.  679,  127  of  business  in  another  State.  See  Am.  B.  R. 
Fed.  677,  citing  Tracey  v,  Tracey,  62  N.  J.  Dig.  §  19. 

Equity  807,  48  Atl.  533;  Shaeffer  v.  Gilbert,  A  farmer  who  lived  in   one  district   and 

73  Md.   66,   20   Atl.   434;    Matter  of   Lemen  whose  business  consisted  of  raising,  buying 

(D.  C,  Ohio),  30  Am.  B.  R.  638,  208  Fed.  and  selling  farm  products,  buying  and  slaugh- 

80;  Matter  of  Davis   (D.  C,  N.  J.),  33  Am.  tering  live  stocks  and  selling  the  meat  from 

B.  R.  16,  217  Fed.  113.  a  stall  in  a  maricet  place  in  a  city  in  another 

81.  Matter  of  Lemen  (D.,C.,  Ohio), ,30  Am.  district  where  he  exhibited  and  sold  all  but 
B.  R.  638,  208  Fed.  80.             '  a  comparatively  small  portion  of  the  produce 

82.  In  re  Waxelbaum  (D.  C,  N.  Y.),  3  handled  by  him,  was  held  to  have  a  principal 
Am.  B.  R.  267,  97  Fed.  562;  In  re  Bassett  place  of  business  in  the  city.  In  re  Mackey 
JD.  C,  Wash.),  26  Am.  B.  R.  800,  189  Fed.  (D.  C,  Del.),  6  Am.  B.  R.  577,  110  Fed.  355. 
410.                          .,  Partners  residing  in  other  districts. —  Evi- 

83.  Act  of  1867,  §'  11.  The  language  of  dence  examined  and  held  sufficient  to  show 
the  present  section  is  mor6  exact  thari  that  that  the  principal  place  of  business  of  a  part- 
used  in  the  former  act.  nership  was  within  the  jurisdiction   of  the 

84.  Milwaukee  Steainship  Co.  v.  City  of  court  at  the  time  of  the  commencement  of 
Milwaukee,  83  Wis.  590,  53  N.  W.  839,  18  involuntary  proceedings  against  it  and  during 
L.  R.  A.  353.  six  months  prior  thereto,  although  the  mem- 

85.  Matter  of  Lipphart  (D.  C,  N.  Y.),  bers  of  the  firm  resided  in  another  district 
28  Am.  B.  R.  705,  201  Fed.  103.  and    there    conducted    a    smaller    business. 

86.  In  re  Brice  (D.  C,  Iowa),  2  Am.  B.  R.  Matter  o-f  Gurler  &  Co.  (D.  C,  Iowa),  37 
197,   93   Fed.   942;    In   re  Magie,   Fed.   Cas.  Am.  B.  R.  418,  232  Fed-  1016. 

.8,951.    See  also  Guinn  v.  Iowa  Cent.  Ry.  CO.,  87.  Matter  of  Thomas  McNallv  Co    (D  C 

14  Fed.  323,  324,  which  is  to  the  effect  that  N..Y.),  31  Am.  B.  R.  382,  208  Fed. '291;'  In 

the  principal  place  of  business  of  a  corpora-  re  Wenatchee-Stratford  Orchard  Co.    (D.'  C, 

tion  is  no  test  of  residence.     A  natural  per-  Wash.),  30  Am.   B.   R.   540,   205   Fed.   964 r 
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court  of  the  district  in  which  the  assets,  manufacturing  plant  and  business 
office  of  a  corporation  are  located  will  have  jurisdiction  as  against, the  court  of 
the  district  in  which  the  articles  of  incorporation  specify  that  the  principal 
place  of  business  is  located.**  Corporations  are  frequently  organized  under 
the  statutes  of  one  State  for  the  purpose  of  transacting  business  in  another 
State.  The  requirement  that  a  corporation  so  organized  shall  have  an  office 
within  the  State  where  incorporated  will  not  preclude  the  exercise  of  jurisdic- 
tion by  a  court  of  bankruptcy  in  a  district  other  than  that  in  which  such  office 
is  located.*®  If  the  office  be  the  place  where  the  business  affairs  of  the  corpora- 
tion are  managed  it  may  determine  the  jurisdiction  of  the  court,  although 


In  re  United  States  Lumber  Co.  (D.  C, 
Wash. ) ,  30  Am.  B.  R.  682,  685,  206  Fed.  236, 
citing  text;  Matter  of  Federal  Oontracting 
Co.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  E.  381, 
212  Fed.  688. 

Articles  of  .incorporation  as  determining. — 
Where  there  is  any  doubt  on  the  question  as 
to  the  principal  place  of  business  of  a  bank- 
rupt corporation  the  proper  course  would  be 
to  yield  to  the  provisions  of  the  articles  of 
incorporation  in  determining  where  the  cor- 
poration's principal  place  of  business  is,  al- 
though the  fact  that  such  articles  fixed  a 
named  city  as  the  principal  place  of  business 
is  not  always  conclusive  of  the  question.' 
Matter  of  Pennington  &  Co.  (D.  C,  Ky.),  35 
Am.  B.  R.  832,  228  Fed.  388. 

88.  Place  where  business  is  transacted. — 
In  the  case  of  Dressel  v.  North  State  Lum- 
ber Co.  (D.  C,  N.  Car.),  5  Am.  B.  R.  744, 
107  Fed.  255,  it  appeared  that  the  certificate 
of  incorporation  specified  the  home  office  of 
the  corporation  to  be  in  Detroit,  Mich.,  while 
all  its  assets,  its  plant  and  business  were 
located  in  Durham,  N.  C.  The  court  said: 
"  It  would  be  an  anomalous  construction  of 
the  law,  and  defeat  one  of  the  purpos-'S  of 
the  bankruptcy  act,  to  hold  that  by  the  mere 
assertion  in  the  articles  of  association  a  cor- 
poration can  fix  its  principal  office  in  one 
State  or  district  when  in  fact  all  its  property 
is  located  and  its  business  transacted  in  a 
distant  district,  and  thus  escape  the  jurisdic- 
tion of  the  courts  in  both  districts." 

See  also  Tiffany  v.  La  Plume  Condensed 
Milk  Co.  (D.  C,  Pa.),  15  Am.  B.  R.  413, 
141  Fed.  444;  Milwaukee  Steamship  Co.  v. 
City  of  Milwaukee,  83  Wis.  590,  53  N.  W. 
83n,  18  L,  R.  A.  353;  Matter  of  Perry  Aldrich 
Co.  (D.  C,  Mass.),  21  Am.  B.  R.  244,  165 
Fed.  249;  In  re  Elmira, Steel  Co.  (D.  C, 
X,  Y.),  5  Am.  B.  R.  485,  1.09  Fed.  456;  Mat- 
ter of  Beirmeister  Bros.  Co.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  474,  208  Fed.  945,  holding  that 
the  bankruptcy  court  in  the  district  where  a 
corporation  for  the  last  six  months  has  had 
its  factory,  and  executive  office,  where  its 
books  have  been  kept  and  principal  banking 
done  and  payments  made,  has  jurisdiction  of 
a  voluntary  proceeding  notwithstanding  the 
creditors  have' the  day  before, Bled  a  petition 
in  another-  district  in  which  the  principal, 
place  of  business  named  in  the  articles  of  in- 
corporation is  located. 


Location  of  property. —  The  fact  that  the 
greater  portion  of  the  property  of  a  bankruj)t 
corporation  is  at  a  given  place  is  some  evi- 
dence, though  not  controlling,  that  its  prin- 
cipal place  of  business  was  located  there. 
'Matter  of  Pennington  &  Co.  (D.  C,  Ky.), 
35  Am.  B.  R.  832,  228  Fed.  388. 

89.  In  re  Magid-Hflpe  Silk  Manufacturing 
Co.  (D.  C,  Mass.),  6  Am.  B.  R.  610,  110 
Fed.  352;  Matter  of  Tennessee  Construction 
Co.  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  405, 
213  Fed.  33. 

Where  a  West  Virginia  coal  company, 
though  its  charter  stated"  that  its  principal 
place  of  business  was  in  that  State,  as  were 
its  mines  and  real  estate,  had  from  the  time 
of  its  incorporation  and  for  six  months  prior 
to  the  commencement  of  bankruptcy  proceed- 
ings maintained  its  executive  ofiSce  and  prin- 
cipal place  of  business  in  ■  Philadelphia, 'the 
bankruptcy  court  of  the  Eastern  District  of 
Pennsylvania  having  first  acquired  jurisdic- 
tion should  retain  the  same  as  against  the 
bankruptcy  court  in  West  Virginia;  it  not 
appearing  that  the  greater  convenience  of 
parties  would  be  promoted  by  a  transfer.  In 
re  Penhsylvajiia  Cons;  Coal  Co.  (D.  C;  Pa.), 
20  Am.  B.  R.  872,  163  Fed.  579. 

Mining  corporation  not  yet  engaged  in 
business. —  The  charter  of  a  corporation  or- 
ganized for  the  purpose  of  mining  provided 
that  its  principal  place  of  business  should  be 
at  Phoenix,  Arizona.  The'  corporation  had 
never  done  any  mining,  but  its  activities  were 
principally  connected  with  the  sale  of  its 
stock  and  the  payment  of  its  running  ex- 
panses, and  the  only  place  in  which  business 
had  been  conducted  Vifas  an  office  in  New 
York  City,  the  rent  of  which  was  being  paid 
by  its  president  at  the  time  the  board  of 
directors  toet  there  and  authorized  him  to 
file  a  voluntary  petition.  The  books  were 
all  kept  there,  all  'meetings  of  the  board 
were  held  there  and  all  ihoneys  of  the  com- 
pany were  disbursed  from  there,  no  meetings 
having  ever'befen  held  at  Phoenix,  eicept.the 
technical  ones  required  by  the  law  of  Ari- 
zona. Held,  that  the  principal  place  of  husi- 
ness,  if  any,  was  in  New  York  City,  so  that 
the  District  Court  far  the  Southern  District 
of'New  Yoi-lc  had  jiifisdiotion-'to  adjudicate  it 
a  bankrupt  in  vbluiltary  proceedinga.  In  re 
Guanacevi  Ttinnel  do.'  LC.  C  A.,  2d  Cir.), 
29  Am.  B.R.  230,201  Feci.  316.' 
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factories,  mills  or  mines  in  another  district  are  operated  therefrom.®'*  The 
question  is  one  of  fact  to  be  determined  in  each  particular  case  by  the  character 
of  the  corporation,  its  purposes,  and  the  kind  of  business  it  is  engaged  in;®^ 
and  the  burden  of  proof  that  the  principal  place  of  business  was  in  a  certain 
district,  other  than  that  specified  in  the  articles, of  incorporation,  is  on  the 
petitioning^ctfeditors.^^  Business  transacted  in  a  district  by  a  receiver  of  a 
corporation  appointed  to  collect  assets  and  turn  them  into  money,  is  not  "  busi- 
ness "  as  meant  by  the  phrase  "  principal  place  of  business."  '^^  The  failure 
of*  a  foreign  corporation  to  secure  a  certificate  permitting  it  to  do  business  in  a 
State  does  not  affect  the  jurisdiction  of  a  court  of  bankruptcy,  nor  alter  the 
fact  that  the  principal  place  of  business  of  the  corporation  is  where  its  prin- 
cipal business  is  done.®*  And  the  fact  that  a  foreign  corporation  has  filed  a 
certificate  in  a  public  office  designating  its  "  place  of  business  "  within  the 
state  does  not  establish  such  "  place  of  business  "  within  the  meaning  of  this 
section,  unless  business  is  actually  carried  on  at  such  place.*®  Where  there 
is  doubt  as  to  which  of  two  States  is  the  location  of  the  principal  place  of  husi- 
ness  of  a  corporation,  it  should  be  decided  in  favor  of  the  State  in  which  it 
was  incorporated.®®  Where  there  are  two  alleged  bankrupt  corporations,  whose 
business  transactions  are  so  intermingled  as  to  be  impossible  of  separation, 
requiring  administration  under  one  jurisdiction,  the  proceedings  may  be  con- 


A  corporation   organized  in  Rhode  Island 

maintained  a  nominal  office  but  never  owned 
any  substantial  property  there.  It  acquired 
a  lease  of  a  theatre  in  Massachusetts,  made 
a-  substantial  ,  deposit  with  the  lessor,  in- 
stalled certain  chattels  used  in  its  business, 
and  never  had  any  office  from  which  its 
business  was  conducted,  except  that  connected 
with  the  theatre.  The  lessor  brought  an  ac- 
tion in  the  State  court  of  Massachusetts  in 
which  a  receiver  was  appointed,  and  a  judg- 
ment rendered  relieving  the  corporation  from 
forfeiture  upon  its  making  certain  payments, 
which  it  failed  to  do,  and  thereafter  a  peti- 
tion in  bankruptcy  was.  filed  against  it  in 
Massachusetts.  Held,  that  the  corporation 
had  its  principal  place  of  business  in  the 
district  of  Massachusetts.  Matter  of  E.  & 
G.  Theatre  Co.  (D.  C,  Mass.),  35  Am.  B.  R. 
255,  223  Fed.  657. 

90.  In  re  Matthews  Consolidated  Slate  Co. 
(0.  C.  A.,  let  Cir.),  16  Am.  B.  E.  407,  144 
Fed.  737,  affg.  16  Am.  B.  E.  350,  144  Fed. 
724,  in  which  case  it  was  held  that  where 
a  corporation  owning  a  quarry  in  one  State 
but  whose  business  was  transacted  and  con- 
trolled from  an  office  in  another  State,  the 
principal  place  of  business  was  in  the  latter 
State.  See  also  In  re  Marine  Machine  and 
Conveyor  Co.  (P.  C,  N.  Y.),  1  Am.  B.  E. 
421,  91  Fed.  630. 

91.  In  re  Tygarts  River  Coal  Co.  (D.  C, 
W.  Va.),  30  Am.  B.  E.  183,  203  Fed.  178; 
Matter  of  Pennington  &  Co.  (D.  C,  Ky.),  35 
Am.  B.  R.  832,  228  Fed.  388. 

Question  of  fact. — The  principal  place  of 
business  of  a  corporation  during  the  six 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  is  to  be  determined  purely  by 
the  facts,  and  not  by  intentions  of  the  cor- 


porate authorities  or  recitals  in  the  charter. 
Matter  of  San  Antonio  Land  &  Irrigation 
Co.  (D.  C,  N.  Y.),  36  Am. -B.  R.  512,  228 
Fed.  984. 

92.  Matter  of  Tennessee  Construction  Co.. 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  405,  213 
Fed.  33. 

Burden  of  proof. — Where,  in  involuntary 
bankruptcy  proceedings,  there  is  a  contest  as 
to  the  principal  place  of  business  of  the  bank- 
rupt corporation,  the  burden  of  proof  is  on 
the  petitioning  creditors  to  establish  that 
fact  where  it  is  shown  by  the  articles  of 
incorporation  that  the  domicile  and  place  of 
residence  of  the  bankrupt  is  in  another  dis- 
trict. Matter  of  Pennington  &  Co.  (D.  C, 
Ky.),.35  Am.  B.  R.  832,  228  Fed.  388. 

93.  Matter  of  Perry  Aldrich  Co.  (D.  C, 
Mass.),  21  Am.  B.  E.  244,  165  Fed.  249. 

94.  In  re  Duplex  Radiator  Co.  (D.  C, 
K  Y.),  15  Am.  B.  H.  324,  142  Fed.  906; 
Matter  of  Perry  AlJrich  Co.  (D.  C,  Mass.), 
21  Am.  B.  R.  244,  165  Fed.  249. 

95.  Matter  of  McNally  Co.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  382,  208  Fed.  291. 

96.  In  re  Tennessee  Construction  Co.  (D. 
C,  N.  Y.),  31  Am.  B.  R.  67,  207  Fed.  203, 
in  which  case  it  was  held  that  where  a  cor- 
poration, incorporated  in  Missouri  and  re- 
quired by  statute  to  keep  a  general  office  in 
that  State,  has  not  been  in  active  business 
during  the  past  six  months,  and  its  principal 
business  in  this  State  during  such  period  has 
been  to  try  to  work  out  a  reorganization  so 
that  its  assets  in  the  hands  of  a  receiver  in 
Missouri  may  be  made  valuable,  a  bank- 
ruptcy court  in  New  York  will  not  assume 
jurisdiction;  affd.  32  Am.  B.  E.  405.  213 
Fed.  33. 
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ducted  in  the  court  first  acquiring  jurisdiction  regardless  of  the  location  of 
the  principal  place  of  business  of  one  of  such  corporations.^^ 

e.  Preceding  six  months. — The  alleged  bankrupt  must  have  refsided,  had  his 
domicile,  or  transacted  business  within  the  district  for  six  months  or  the  greater 
portion  thereof  preceding  the  application.  This  does  not  mean  the  full 
period  of  six  months  prior  to  the  filing  of  the  petition  ;**  a  residence,  domicile 
or  transaction  of  business  for  more  than  three  months,  whether  at  the  beginning 
or  end  of  the  period  of  six  months,  will  be  sufficient.*^  The  apparent  intent  of 
the  section  is  that  no  adjudication  may  be  had  where  three  months  have  not 
elapsed  since  the  alleged  bankrupt  acquired  a  domicile,  residence  or  place  of 
business  within  the  district.^**  It  has  been  held  that  where  a  voluntary  peti- 
tion was  filed  prior  to  the  expiration  of  such  period,  the  adjudication  should 
be  set  aside,  but  that  upon  proper  application  being  made  after  the  expiration 
of  such  period  a  new  order  of  adjudication  would  be  entered. ^"^ 

f .  Alien  bankrupts. —  An  alien  may  be  adjudged  bankrupt,  provided  he  has 
property  within  the  United  States,  or,  if  he  has  been  adjudged  bankrupt  in 
the  bankruptcy  courts  of  another  country  and  does  not  reside  but  has  property 
within  the  United  States. ^"^ 

g.  Property  within  district. —  The  jurisdiction  extends  a:lso  to  persons  and 
corporations  who  reside,  have  a  domicile  or  place  of  business  in  another  dis- 
trict provided  they  have  property  within  the  district  in  which  the  jurisdiction 
is  exercised.  The  actual  situs  of  the  property  of  a  person  or  corporation  will 
control,  and  the  general  doctrine  mobUia  sequurder  personmn  will  not  apply.  ^"^ 


97.  In  re  Southwesterh  Bridge  &  Iron  Co., 
(D.  C,  Kan.),  13  Am.  B.  R.  SOi,  133  Fed. 
568;  In  re  Alaska- American  Ksh  Co.  (D.  C, 
Wash.),  20  Am.  B.  R.  712,  162  Fed.  498, 
citing  Collier  on  Bankruptcy  (6th  Ed.),  p. 
17. 

98.  In  re  Ray  (Ref.,  Wash.),  2  Am.  B.  R. 
158.  Contra,  In  re  Stokes  (Ref.,  Wash.),  1 
Am.  B.  R.  35. 

99.  In  re  Plotke  (C.  C.  A.,  7th  Cir.),  5 
Am.  B.  R.  171,  104  Fed.  964,  44  O.  C.  A.  282; 
In  re  R.  H.  Williams   (D.  C,  Ark.),  9  Am. 

B.  R.  736,  128  Fed.  38;  Matter  oi  Harris 
(Ref.,  N.  J.),  11  Am.  B.  R.  649;  In  re 
Berner   (Ref.,  Ohio),  3  Am.  B.  R.  325. 

The  act  of  1867  contained  the  words  "for 
the  six  months  next  preceding  or  for  the 
longest  period  during  such  six  months," 
which  were  construed  as  giving  the  court 
jurisdiction  to  adjudge  one  a  bankrupt  if  he 
had  resided  only  one  day  in  the  district, 
provided  he  had  not  resided  a  longer  period 
in  any  other  district.  See  In  re  Foster,  3 
N.  Bank.  Rep.  236;  In  re  Goodfellow,  3  N. 
Bank.  Rop.  452. 

Greater  portion  of  six  months. — ^If  it  be 
made  to  appear  to  the  satisfaction  of  the 
court  that  an  alleged  bankrupt  has  not_  had 
his  residence,  domicile  or  place  of  business 
within  the  jurisdiction  of  the  court  for  the 
period  of  six  months  or  the  greater  portion 
thereof,  the  proceeding  should  be  dismissed. 
Finn  v.  Carolina  Portland  Cement  Co.    (C. 

C.  A.,  5th  Cir.),  37  Am.  B.  R.  449,  232  Fed. 
815. 

100.  In  re  TuUy  (D.  C,  N.  Y.),  19  Am. 
B.  R.  604,  156  Fed.  634. 


101.  Objection  as  to  residence  by  creditors. 
—  In  re  Tully  (D.  C,  N.  Y.),  19  Am.  B.  R. 
604,  156  Fed.  634,  in  which  the  court  said: 
"But  it  would  be  a  hardship  which  certainly 
no  court  would  allow,  unless  it  ia  without 
jurisdiction  to  prevent,  for  a  creditor,  as  in 
the  case  at  bar,  to  conceal  from  the  court 
the  defect  in  the  allegation  as  to  residence, 
to  stand  by  and  allow  proceedings  to  go 
on  before  the  referee,  and  then  when  the 
estate  has  been  administered,  and  the  matter 
progressed  to  the  point  where  the  bankrupt 
applied  for  a  discharge,  successfully  nullify 
the  proceedings  to  which  he  has  been  a  party, 
and  cause  the  bankrupt  the  expense  of  an 
additional  proceeding,  where  no  end  would 
apparently  be  accomplished  except  harassing 
the  bankrupt." 

102.  See  discussion  under  section  4  of  this 
work.  Matter  of  Berthond  (D.  C,  N.  Y.), 
3*  Am.  B.  R.  555,  231  Fed.  529,  holding 
that  where  an  alien  residing  abroad  and  hav- 
ing a  deposit  with  a  bank  in  New  York  City 
made  a  general  assignment  in  England,  and 
a  petition  in  bankruptcy  was  filed  against 
him  in  the  district,  including  New  York 
City,  within  fpur  months  after  the  assign- 
ment, the  bankruptcy  court  has  jurisdiction. 

103.  The  meaning  of  the  word  "prop- 
erty" under  section  2  of  the  Bankruptcy 
Act,  giving  jurisdiction  of  a  corporation  hav- 
ing' property  within  a  district  but  its  prin- 
cipal place  of  business,  residence,  or  domicile 
without  the  United  Staj^es,  should  be  much 
the  same  as  that  under  judicial  decisions 
relating  to  matters  of  taxation  and  attach- 
ment, and  the  situs  of  property  is  not  to  be 
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h.  Removal  from  one  district  to  another. —  The  removal  of  a  person  from 
one  district  to  another  for  the  purpose  of  pretending  to  acquire  a  residence  so 
that  a  petition  in  bankruptcy  might  be  filed  by  him  in  a  district  in  which 
he  did  not  reside,  with,  the  intention  of  leaving  the  place  as  soon  as  his  dis- 
charge was  granted,  does  not  make  him  a  resident  of  the  district,  and  such 
facts  being  disclosed  upon  his  examination,  his  creditors  may  have  the  pro- 
ceedings dismissed  for  want  of  jurisdiction,  the  adjudication  in  bankruptcy 
not  beng  conclusive  upon  them.-'^ 

i.  Effect  of  adjudication,  in  rem. —  An  adjudication  acts  both  in  personam 
and  in  rem.  The  property  of  the  bankrupt  at  once  vests  in  the  trustees  subset 
quently  to  be  appointed,  remaining  meanwhile  in  custodia  legis.  In  this  the 
law  is  defective,  and  the  resultant  difficulties  and  dangers  are  not  fully  met  by 
§  2  (3)  authorizing  the  appointment  of  receivers.  In  the  absence  of  an  official 
with  powers  and  functions  similar  to  those  of  the  official  receiver  in  England, -^"^ 
the  custody  of  the  court  in  the  interregnum  between  the  filing  of  the  petition 
and  -the  appointment  and  qualification  of  the  trustee  is  often  more  theoretical 
than  actual.  The  practice  has  grown  up  in  some  districts  of  appointing 
receivers  in  all  cases;  this  rests  on  doubtful  authority,  because  not  always 
"absolutely  necessary  for  the  preservation  of  estates,"  is  expensive  and  some- 
times proves  an  interference  with  the  right  given  the  creditors  to  choose  their 
trustee.  In  other  districts,  the  attorney  in  charge  is  held  responsible  for  the 
property.  In  still  others,  the  property  is  in  effect  put  under  the  seal  of  the 
court  by  being  locked  up  and  the  keys  delivered  to  the  referee.  While  the 
rules  of  the  western  district  of  Michigan  establish  the  practice  of  making  the 
referee  to  whom  the  case  has  been  referred,  and  who  is^  therefore,  "  the  court  " 
as  well,  eo  nomine  the  receiver  in  every  voluntary  case.^'^® 

III.     CLAIMS. 

Subdivision  2  of  the'  section  authorizes  a  court  of  bankruptcy  to  allow, 
disallow,  and  reconsider  the  allowance  or  disallowance  of  claims.  This  juris- 
diction will  be  fully  discussed  hereafter.-'**^ 

IV.     RECEIVERS,  APPOINTMENT  AND  POWERS. 

a.  In  general. —  A  court  of  bankruptcy  may,  under  subdivision  3  of  this 
section,  appoint  receivers  of  the  property  of  the  alleged  bankrupt  when  abso- 
lutely necessary  for  the  preservation  of  the  bankrupt  estate,  "  after  the  filing 
of  the  petition  and  until  it  is  dismissed  or  the  trustee  is  qualified."  The  court 
may  also,  under  subdivision  15,  make  such  orders  and  interlocutory  judgments 
and  issue  such  process  as  may  be  necessary  for  the  enforcement  of  the  provisions 
of  the  act.  This  is  in  recognition  of  the  equity  powers  of  the  court  and 
authorizes  intervention  by  the  court,  through  a  receivership  or  otherwise,  to 

determined    by    general    doctrines,    such    as  36  Am.  B.  R.  572,  228  Fed.  984. 

"  mobilia    seqwumter    personam."      Corporate  104.  In  re  Garneau    (C.  C.  A.,  7th  Cir.), 

stock   and  bond   certificates   pledged  with   a  11  A,m.   B.   R.  679,   127   Fed.  677.     See  also 

trust  company  and  money  in  an  account  with  In  re  Oldstein    (D.   C.,  Or.),   25   Am.   B    R 

the  trust  company  is  property  within  the  dis-  138,   182   Fed.  409. 

trict  so  as  to  confer  jurisdiction.     But  a  de-  105.  Eng.  Bankruptcy  Act  of  1883    §§  66- 

posit  to  meet  unpaid  coupons  is  a  trust  de-  71. 

posit  belonging  to  the  holders  of  the  coupons,  106.  As  to  appointment  of   receiver   when 

and   is  not  property ; within  the  district  be-  necessary  for  preservation  of  estate,  see  next 

longing   to    the    bankrupt.      Matter    of    San  paragraph  but  one,  et  seg. 

Antonio  Land  &  Irrigation  Co.  (D.  C,  N.  Y.),  107.  Bankr.  Act,  §  57,  post  '■ 
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preserve  the  property  of  the  alleged  bankrupt.  If  appointed  under  the  former 
provision  he  is  the  custodian  of  the  estate,  hut  may  be  clothed  with  such  powers 
as  to  the  court  may  seem  necessary,  subject,  however,  to  the  title  to  be  acquired 
by  the  trustee  upon  his  appointment  and  qualification.^**®  The  necessity  of 
providing  for  the  appointment  of  a  receiver  is  obvious.  A  considerable  time 
must  necessarily  elapse  between  the  filing  of  a  petition  and  the  adjudication 
of  baiikruptcy  and'selection  and  qualification  of  a  trustee.  During  this  period 
opportunity  may  be  afforded  for  the  dissipation  or  depreciation  of  the  assets 
either  by  the   alleged  bankrupt,   or  by  third  persons,  with  or  without  his 

'  ton 

connivance. 

b.  When  receiver  should  be  appointed. —  (1)  When  absolutely  necessaby. 
—  The  power  to  appoint  may  be  exercised  in  either  voluntary  or  involtmtary 
proceedings.  The  power  to  appoint  is  statutory  and  may  only  be  exercised 
when  "  absolutely  necessary  for  the  preservation  of  estates."  "**    The  necessity 


108.  Compare  In  re  Fixen  (D.  C,  Cal.), 
2  Am.  B.  R.  822,  96  Fed.  748,  and  In  re 
Florcken  (D.  C,  Cal.),  5  Am.  B.  R.  802, 
107  Fed.  241,  with  Boonville  Nat.  Bank  v. 
Blakey  (C.  C.  A.,  7th.  Cir.),  6  Am.  B.  R.  13, 
107  Fed.  891;  Whittlesey  v.  Becker  &  Co. 
(N.  Y.  App.  Div.),  25  Am.  B.  R.  672,  142 
N.  Y.  App.  Div.  313;  Matter  of  Larkey 
(D.  C,  N.  J.),  32  Am.  B.  R.  287,  214  Fed. 
867. 

109.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  55. 

Object  of  receivership. — The  duty  re- 
quired and  the  power  conferred  clearly  are 
that  the  receiver  or  the  mar^al  should  take 
possession  of  property  that  would  otherwise 
go  to  waste,  and  hold  it  and  preserve  it,  so 
that  it  might  come  to  the  trustee,  when 
selected,  without  needless  injury.  Boonville 
Nat.  Bank.  v.  Blakey  (C.  C.  A.,  7th  Cir.), 
6  Am.  B.  R.  13,  107  Fed.  891. 

Preservation  of  assets  and  appointment 
of  receiver. —  Courts  of  bankruptcy  are  in- 
vested with  such  jurisdiction  at  law  and 
equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceed- 
ings, "in  vacation,  in  chambers,  and  during 
their  respective  terms,  to  appoint  receivers 
or  marshals,  in  case  the  courts 'shall  find  it 
absolutely  necesary  for  the  preservation  of 
estates,  to  take  charge  of  the  property  of 
bankrupts  after  the  filing  of  the  petition,  and 
until  it  is  dismissed  or  the  trustee  is  quali- 
fied. Darrough  v.  First  National  Bank  of 
Claremore  (Okl.  Sup.  Ct.),  37  Ata.  B.  R.  75, 
156  Pac.  19L     See  Am.  B.  R.  Dig.  §  297. 

110.  Bryan  v.  Bernheimer,  181  U.  S.  188, 
5  Am.  B.  R.  623;  In  re  Florcken  (D.  C, 
Cal.),  5  Am.  B.  R.  802,  107  Fed.  241;  In 
re  Rosenthal  (D.  C,  N.  J.),  16  Am.  B.  R. 
448,  144  Fed.  548,  holding  that  an  order 
appointing  a,  receiver  in  a  voluntary  bank- 
ruptcy will  be  set  aside  where  the  petition 
merely  states  that  the  bankrupt  verily  be- 
lieves that  such  an  appointment  will  be  to 
the  benefit  of  all  persons  in  interest.  See 
also  in  re  Knopf  (D.  C,  S.  Car.),  16  Am. 
B.  R.  432,  144  Fed.  245;  In  re  Moody  (D.  C, 
Iowa),    12   Am.    B.    R.    718,    131    Fed.    525; 


Faulk  &  Co.  V.  Steiner  (C.  C.  A.,  5th.  Cir.), 
21  Am.  B.  R.  623,  165  Fed.  861 ;  Sprague  v. 
Margolis  Co.  (D.  C,  Mass.),  32  Am.  B.  R. 
692,  211  Fed.  171;  Badders  Clothing  Co.  v. 
Burnham-Munger-Root  Dry  Goods  Co.  (C.  C. 
A.,  8th  Cir.),  36  Am.  B.  R.  115,  228  Fed. 
470. 

Absolute  necessity  of  appointment. —  In 
the  case  of  Matter  of  Oakland  Lumber  Co. 
(C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  181,  174 
Fed.  634,  the  court  said:  "Congress  recog- 
nized the  necessity  for  caution  by  limiting 
the  appointment  of  receivers  to  oases  where 
it  is  '  absolutely  necessary '  for  the  preserva- 
tion of  the  estate.  In  other  words,  the  reason 
for  such  interference  with  such  rights  of 
property  must  be  clear,  positive  and  certain. 
Of  course  cases  frequently  arise  where  lihis 
remedy  may  be  necessary, —  eases  where  there 
is  a  reason  to  believe  that  the  property  may 
be  stolen  or  secreted,  or  turned  over  to 
favored  creditors.  But  fraud  cannot  be  pre- 
sumed, neither  can  danger  to  ^property  be 
predicated  of  acts  which  are  honest  and  law- 
ful. It  cannot  be  presumed  that  an  assignee 
under  a  State  law  intends  to  plunder  the 
fund  he  is  appointed  to  administer.  Unless 
something  be  shown, to  the  contrary  the  pre- 
sumption is  persuasive  that  during  the  in- 
terval between  the  filing  of  the  petition  and 
the  appointment  of  a  trustee,  the  property 
will  be  entirely  safe  in  the  hands  of  the 
assignee."  And  see  Ingram  v.  Ingram  Dart 
Lighterage  Co.  (D.  C,  Ga.),  34  Am.  B.  R. 
622,  226  Fed.  58. 

Preservation  of  estate. —  In  no  case  ahoiild 
a  receiver  in  bankruptcy  be  appointed  ex- 
cept where,  upon  clear  and  convincing  proof, 
(he  court  finds  it  absolutely  necessary  for 
the  preservation  of  the  estate.  Matter  of 
Oakland  Lumber  Co.  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R.  181,  174  Fed.  634.  An  alleged 
bankrupt  cannot,  by  his  consent,  waive  the 
limitation  as  to  the  necessity  of  the  ap- 
pointment of  a  receiver  for  the  preserva- 
tion of  the  estate.  Faulk  &  Co.  v.  Steiner 
(C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  623,  165 
Fed.  861.  See  also  In  re  Desrochers  (D.  C, 
N.  Y.),  25  Am.  B.  R.  703,  183  Fed.  991. 
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of  showing  that  the  receivership  is  necessary  for  the  preservation  of  the  estate 
will  not  be  obviated  by  the  consent  of  the  bankrupt.^"  And  it  must  affirma- 
tively appear  that  the  assets  of  the  alleged  bankrupt  are  likely  to  be  dissipated 
or  wasted  pending  the  adjudication."^ 

(2)  Caution  to  be  used. —  Unless  the  creditors  as  a  whole  are  to  be  bene- 
fited by  the  receivership^  a  receiver  should  not  be  appointed.  It  must  appear 
that  the  appointment  will  protect  their  interests  by  the  preservation-  of  the 
estate.  A  creditors'  petition  for  a  receivership  will  usually  be  granted  where 
it  appears  that  otherwise  the  bankrupt's  estate  will' be  left  wholly  unprotected, 
and  be  subject  to  dissipation,  especially  where  there  is  no  fraud  or  collusion 
and  the  other  interested  parties  do  not  object. -^^^  The  court  will  carefully 
scrutinize  arrangements  made  whereby  attorneys  for  the  parties  are  to  profit 
by  the  receivership;  if  it  appears  that  the  appointment  was  secured  by  con- 
nivance of  the  interested  parties  and  their  attorneys  and  that  some  motive 
existed,  as  an  agreed  division  of  the  fees  or  the  like,  for  securing  such  appoint- 
ment, the  court  should  vacate  the  order. ^" 

(3)  Effect  of  assignment,  foe  benefit  of  ceeditoes. —  Where  an  assign- 
ment for  the  benefit  of  creditors  has  been  made  within  the  four  months  period, 
constituting  an  act  of  bankruptcy,  and  an  assignee  or  receiver  of  the  property 
of  the  debtor  has  been  appointed  by  a  State  court,  the  power  of  a  bankruptcy 
court  to  appoint  a  receiver  is  not  restricted. '-^^  This  is  apparent  when  it  is 
considered  that  an  assignment  for  creditors  within  the  four  months  period  is 
an  act  of  bankruptcy  and  when  made  the  basis  of  involuntary  proceedings,  the 
property  assigned  immediately  becomes  subject  to  administration  in  bank- 
ruptcy."* The  court  may,  in  its  discretion,  recognize  the  assignee  for  the 
purpose  of  preserving  the  alleged  bankrupt's  estate,  or  appoint  a  receiver,  if 
the  circumstances  warrant  it,  and  may  restrain  the  assignee  from  administering 
the  estate.^" 

(4)  Effect  of  appointment. —  Coincident  with  the  filing  of  a  petition 
the  court  acquires  control  of  the  property  of  the  alleged  bankrupt,  and  to 
properly  exercise  this  control,  it  is  thereupon  vested,  under  the  subdivisions 

111.  Faulk  &  Co.  V.  Steiner  (C.  C.  A.,  5th  named  therein  has  qualified.  Whether  to  ap- 
Cir.),  21  Am.  B.  R.  623,  165  Fed.  861,  in  point  a  leceiver  in  a  given  case  is  a  matter 
which  the  court  said :  "  It  was  not  in-  for  the  exercise  of  a,  proper  discretion,  and 
tended,  we  tlhink,  that  the  bankrupt,  by  his  depending  upon  the  question  whether  the 
consent,  could  remove  the  limitation  of  the  assignee  is  a  proper  custodian  of  the  prop- 
statute,  and  authorize  the  appointment  of  erty  during  the  period  between  the  filing  of 
a  receiver,  where  it  was  not  necessary  for  the  petition  and  the  election  of  a  trustee. 
the  preservation  of  the  estate.  Provisions  Matter  of  Federal  Mail  &  Express  Co.  (D. 
of  the  act  for  the  protection  of  the  bank-  C,  N.  Y.),  37  Am.  B.  R.  240,  233  Fed.  69L 
rupt  cannot  be  waived  by  him  if  such  pro-  And  see  In  re  Oakland  Lumber  Co.  (C.  C.  A., 
visions  also  serve  to  protect  the  bankrupt's  2d  Cir.),  23  Am.  B.  E.  181,  174  Fed.  634. 
creditors."  116.  In  re  Gutmellig  (D.  C,  N.  Y  )    1  Am 

112.  In  re  Standard  Cordage  Co.  (D.  C,  B.  R.  78,  90  Fed.  475;  s.  c  on  appeal  1 
N.  Y.J,  30  Am.  B.  R.  448,   184  Fed.   156.  Am.  B.  R  388,  92  Fed.  337;  Matter  of  Federal 

113.-  In   re   Huddleston    (D.    C,   G-a.),    21  Mail  &.  Express  Co.   (D.  C,  N    Y  )    37  Am 

Am.  B.  R.  669,  167  Fed.  428.  B.  E.  240,  233  Fed  691. 

114.  Matter  of  Oshwitz   (D.  C,  N.  Y.),  25  117.  Matter  of  Federal  Mail  &  Exnress  Co 
Am.   B.   R.   594,    183   Fed.    590;    In   re   Des-  (D.  C,  N.  Y.),  37  Am    B    R    240    233  Fed 
rochers    (D.   C,  N.  Y.),   25  Am.   B.   R.   703,  691,  holding  that  in  all  cases  where  a  peti-  • 
183  Fed.  991.              •  tion  in  bankruptcy  has  been  filed  within  four 

115.  Appointment  of  receiver  after  quail-  months  of  making  a  general  assignment  the 
fication  of  assignee  for  benefit  of  creditors.—  bankru/ptey  court  has  both  the  power '  and 
The  power  of  the  bankruptcy  court  to  ap-  the  absolute  discretion  to  restrain  the 
point  a  receiver  is  not  affected  by  the  fact  assignee  from  administering  the  estate  See 
that  an  assignment  for  the  benefit  of  cred-  Am.  B.  R.  Digest,  §  935. 

itors  has  been  executed  and  that  the  assignee 


§  2,   (3).J 


Reoeiveb;  Practice  om  Appointment. 


47 


above  referred  to,  with  full  power  to  designate  officers  of  the  court,  either  a 
receiver  or  marshal,  to  preserve  such  property,  to  the  end  that  the  interests  of  the 
creditors  may  be  protected.^^*  The  power  to  appoint  a  receiver,  where  the 
court  has  acquired  jurisdiction  of  the  parties,  is  not  affected  "by  the  fact  that 
the  respondent,  a  corporation,  was  not  subject  to  adjudication  as  a  bankrupt."® 
It  seems  that  if  a  receiver  is  appointed  in  an  involuntary  case,  before  adjudi- 
cation, he  must  give  a  bond.^^"  The  official  status  or  regularity  of  appointment 
of  a  receiver  is  not  subject  to  collateral  attack. -^^-^ 

c.  Practice  on  appointment. — (1)  Application. —  Before  reference  of  the 
bankruptcy  proceeding,  the  application  for  a  receiver  should  be  made  to  the 
judge;  after  that  time  to  the  referee. ^^^  The  application  should  state  facts 
showing  that  a  receiver  is  absolutely  necessary  for  the  pfb'teivation  of  the 
estate, ^^^  and  should  be  accompanied  by  a  bond  as  required  by  §  3-e  of  the 
bankruptcy  act.^*  The  application  may  be  on  affidavits  of  parties  in  interest, 
showing  the  requisite  facts.  A  petition  which  fails  to  -allege  or  is  not  acconi- 
panied  by  affidavits  showing  that  the  appointment  is  absolutely  necessary 
for  the  preservation  of  the  estate  is  insufficient. ^^^  The  proceedings  for  the 


118.  In  j-e  Kleinhans  (D.  C,  N.  Y.),  7 
Am.  B.  E.  604,  113  Fed.  107. 

The  title  to  the  property  of  the  alleged 
bankrupt  remains  in  him  until  adjudica- 
tion, subject  to  the  control  of  the  court  to 
be  exercised  either  by  a  receiver  or  the  mar- 
shal, if  otherwise  the  interests  of  the  cred- 
itors are  not  sufficiently  protected.  In  re  La 
Plume  Milk  Co.  (D.  C./Pa.),  16  Am.  B.  E. 
729,  145  Fed.   1013. 

Pending  and  prior  to  the  adjudioation  in 
bankruptcy  title  to  the  bankrupts'  property 
still  remains  in  them.  But  the  court  may 
take  into  its  custody  and  control  this  prop- 
erty pending  an  adjudication.  Whittlesey 
V.  Becker  &  Co.,  25  Am.  B.  E.  672,  677,  142 
N.  Y.  App.  Div.  313. 

Effect  of  appointment  on  right  to  acquire 
lien. —  An  order  of  the  bankruptcy  court 
appointing  a  general  receiver  of  the  bank- 
rupt's entire  estate,  directing  the  delivery  of 
such  estate  to  him  as  far  as  possible  by  the 
bankrupt,  and  enjoining  all  other  persons 
from  transferring  or  otherwise  interfering 
with  the  property,  assets  and  effects  of  the 
bankrupt,  effects  a  sequestration  of  the  bank- 
rupt's Testate  to  such  an  extent  as  to  prevent 
the  acquisition  of  any  new  lien  thereon. 
Agnew  V.  Board  of  Education  (Ct.  of  Chan., 
]sr.  J.),  83  N.  J.  Equity  49,  33  Am.  B.  E.  132, 
89  Atl.  1046. 

119.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.), 
20  Am.  B.  E.  73,  159  Fed.  73. 

120.  Bankr.  Act,  §  3-e,  post. 

121.  Boss  V.  Stroh  (C.  C.  A.,  3d  Cir.),  21 
Am.  B.  E.  644,  165  Fed.  628. 

122.  Gen.  Ord.  XII.  As  to  the  effect 
that  after  the  order  referring  a  case  to  a 
referee,  the  proceedings,  except  such  as  are 
required  by  the  act  or  <by  the  general  orders 
to  be  had  laefore  the  judge,  shall  be  had  be- 
fore the  referfee,  see  In  re  Florcken  (D.  C, 
Gal.),  5  Am.  B.  R.  802,  107  Fed.  241. 

Form  of  application  for  receiver  before 
adjudication,  see  Form  No.  64,  post;  Form  ■ 


No.  52,  Hagar  &  Alexander's  Bankr.  Forms, 
2d  Ed. 

123.  In  re  Oakland  Lumber' Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  IE.  181,  174  Fed.  634; 
In  re  Eosenthal,  (D.  C,  N.  J.),  16  Am.  B. 
E.  448,  144  Fed  548. 

124.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  E.  354,  135  Fed.  472. 

Bond  required  upon  appointment.^ — It  is 
the  evident  purpose  of  section  3-e  of  the 
Bankruptcy  Act,  requiring  a  bond  by  an  ap- 
plicant for  the  appointment  &f  a  receiver, 
tou  protect  the  alleged  bankrupt  from  all 
costs,  expenses,  and, damagesr  incident  to  the 
seizure  of  his  property,  not  only  up  to  the 
time  of  appeal,  if  there  be  an  appeal,  but 
until  final  adjudication  or  an  order  of  the 
ooiirt  turning  back  the  property.  If  no 
bond  should  be  given  under  said  section,  or 
if  a  bond  be  given  and  it  proves  to  he  in- 
adequate the  applicant  for  the  appointment 
of  the  receiver  would  Btill  be  liable,  and,  in- 
dependent of  the  bond,  he  could  be  com- 
pelled to  pay  the  costs  and  expenses 
of  the  receivership.  Upon  the  appoint- 
ment of  a  receiver  on  the  application 
of  a  creditor  the  alleged  bankrupt  oan  be 
identified  only  by  a  bond  executed  pursuant 
to  section  3-e  of  the  Bankruptcy  Act  and  he 
must  resort  to  this  to  recover  his  damages 
and  expenses  upon  the  discharge  of  th«  re- 
ceiver. But,  if  it  appears  to  the  alleged 
bankrupt  that  the  bond  is  inadequate,  he 
may  apply  to  the  court'  to  require  the  cred- 
itor to  give  an  additional  and  sufficient  bond. 
Hill  Co.  v.  U.  S.  Fidelity  lOo.  (Siup.  Gt.,  111.), 
265  111.  534,  33  Am.  B.  E.  781,  107  N.  E. 
194. 

125.  Faulk  &  Go.  v.  Steiner  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  E.  623,  165  Fed.  861; 
Matter  of  Oakland  Lumber  Co.  (C. -G.  A., 
2d  Cir.),  23  Am.  B.  R.  181,  174  Fed.  634; 
In  re  New  Ohattainooga  Hardware  Oo.  .(D. 
C.  Tenn.),  27  Am.  B.  E.  77,  190  Fed.  241. 
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appomtment  of  a  receiver  are  not  a  part  of  the  proceedings  for  adjudication 
but  a!lre  ancillary  thereto;  the  application  for  a  receiver  should  therefore  be 
separate.'^®  The  lav?  does  not  authorize  an  application  by  the  attorney  of  the 
creditors.  The  analogy  of  the  statute  suggests  that  it  be  accompanied  with  a 
consent,  signed  by  a  goodly  number  of  creditors,  and  a  request  that  a  named 
person  be  appointed ;  or,  if  not  so  accompanied,  the  appointment  may  be  with- 
held until  the  wishes  of  creditors  can  be  ascertained.  The  Bankruptcy  Act 
does  not  limit  the  right  to  apply  for  the  appointment  of  a  receiver  to  any 
one  or  more  of  the  petitioning  creditors,  but  provides  that  any  party  in  interest 
may  make  application  for  such  appointment.  This  necessarily  includes  any 
creditor  who  has  a  provable  debt  against  the  bankrupt  that  would  be  affected 
by  his  discharge.  Whether  he  be  one  of  the  petitioning  creditors  or  not.-'^^ 

(2)  Notice  of  application. — ^  Notice  of  the  application  for  the  appoint- 
ment of  a  receiver  is  proper;  the  statute  does  not  expressly  require  it,  but 
it  should  be  given  except  in  rare  cases,  where  it  is  apparent  that  irreparable 
loss  or  injury  is  threatened  or  that  notice  might  defeat  the  very  purpose  of  the 
receivership. ■'^®  An  appointment  without  notice  is  not  in  a  constitutional  sense 
a  deprivation  of  property  without  due  process  of  law.^^ 

(3)  Oedee  of  appointment. —  Whether  a  leceiver  should  be  appointed  is 
a  judicial  question  to  be  determined  by  the  court;  its  determination  may  not, 
be  compelled  by  mandamus. ^^^  The  order  of  appointment  should  fix  the  amount 
of  the  receiver's  bond^and  distinctly  specify  his  powers  and  duties.  Should 
he  find  the  oi;der  insufficient,  he  may,  of  course,  apply  for  modifications,  fixing 
or  increasing  his  powers.  He  should  be  ready  at  the  first  meeting  of  creditors 
with  a  report  and  account,  which  should  then  he  audited  and  his  allowance 
fixed;  whereupon  he  should  turn  over  the  property  to  the  trustee.     This  pro- 

126.  Receivership  proceedings  ancillary  to  over,  does  not  deprive  the  bankrupt  of  his 
bankruptcy  proceedings. —  It  is  apparent  property  without  due  process  of  law,  for 
fro&  a  consideration  of  the  provisions  of  the  the  appointment  is  essentially  for  the 
bankruptcy  act  that  a  petition  for  adjudica-  temporary  custody  of  his  property  with  a 
tion  and  an  application  for  the  appointment  view  to  its  preservation.  Furthermore  there 
of  a  receiver  are  separate  and  distinct,  and  occur  well-recognized  instances  of  such 
that  the  receivership  proceedings  are  but  an-  urgency  as  to  dispense  with  notice;  as  where 
ciliary  to  the  proceedings  in  bankruptcy.  irreparable  loss  or  injury  is  impending,  or 
Hill  iCo.  V.  U.  S.  Fidelity  Co.  (Sup.  Ct.,  111.),  where  notice  might  defeat  the  very  purpose 
265  111.  534,  33  Am.  B.  K.  781,  107  N.  E.  of  the  receivership.  We  are,  indeed,  of  the 
194.  opinion  that  except  in  rare  cases  a  receiver 

127.  Hill  Co.  v.  U.  S.  Fidelity  Co.  (Sup.  ought  never  to  be  appointed  without  notice 
Ct.,   111.),   265   111.   534,  33   Am.   B.  E.   781,       to  the  alleged  bankrupt." 

107  N.  E.   194.          -   •  Ancillary     appointment. — A      bankruptcy 

128  Latimer    v.    McNeal     (C.    C.    A.,    3d  court  in  the  district  other  than  that  in  which 

Cir.),  16  Am.  B.  E.  43,   142  Fed.  451,  aflfg.  the  bankruptcy  proceedings  are  pending  has 

In  re   Francis    (D.   C,   Pa.),   14  Am.   B.   E.  no  jurisdiction  to  appoint  a  receiver  ot  the 

676,    136    Fed.    912;    In    re    Abrahamson    &  property    of    the    alleged    bankrupt,    except 

Bretstein    ( Eef .,   N.  Y. ) ,   1   Am.   B.   E.   44 ;  upon  motion  in  open  court  upon  such  notice 

Faulk  &  Co.  V.  Steiner   (C.  C.  A.,  5th  Cir.),  to  the  persona   in   the   actual   possession   of 

21  Am.  B.  E.  623,  165  Fed.  861.  property  so  located   and  to  those  otherwise 

129.  Due  process  of  law. —  In  the  case  of  interested,  as  will  in  the  circumstances  con- 

Latimer  v.  McNeal    (C.   C.  A.,  3d  Cir.),   16  stitute  due  process  of  law,  as  required  by  the 

Am.   B.   E.  43,  45,   142   Fed.  451,  the  court  constitution    of    the    United    States.      Eoss- 

said :      "  Now,    as    respects    the    matter    of  Meehan    Foundry    Co.    v.    Southern    Oar    & 

notice,   it   will   be   observed   that   the   Bank-  Foundry  Co.    (D.   C.,  Tenn.),  10  Am.  B.  E. 

rupt  Act  does  not  expressly  require  notice  624,  124  Fed.  403. 

to    be   given    the   bankrupt  before    the    ap-  130.  Edinburg    Coal     Oo.     v.    Humphreys 

pointment    of    a    receiver,    under    the    pro-  (0.  C.  A.,  7th  Cir.),  13  Am.  B.  E.  593,  134 

vision    quoted.      Such    appointment,    more-  Fed.  839. 
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cedure  rests  on  custom  and  the  analogy  of  the  administrative  features  of  the 
statute,  rather  than  on  the  law  or  the  rules  of  the  courts.  ^^^ 

d.  Powers  of  receiver. — (1)  In  general. —  The  powers  of  the  receiver  will 
depend  on  the  purpose  for  which  he  is  appointed.  They  are  limited  hy  the 
powers  specified  in  the  order  of  appointment/^^  or  by  the  jurisdiction,  directly 
or  otherwise,  of  the  court  which  appoints  him.^^^  If  appointed  for  the  preser- 
vation of  the  bankrupt  estate  under  authority,  of  §  2  (3),  he  becomes  a  mere 
custodian.  He  may  take  custody  of  whatever  is  plainly  the  property  of  the 
bankrupt,  and  against  which  no  third  party  makes  any  claim  with  color  of 
title. ^^*  He  is  a  statutory  receiver  and,  possesses  the  powers  conferred- upon 
him  by  the  statute,  or  such  as  may  necessarily  be  implied  from  the  powers  so 
conferred.  ^^® 

(2)  Sale  of  peopeety  by  eeceivee. —  When  appointed  for  the  preserva- 
tion of  the  estate  the  court  may,  for  cause,  order  a  sale  of  the  property  in  his 
possession,^^®  if  it  appear  that  the  property  be  of  a  perishable  nature  and  sale 


131.  Where  a  marshal  is  required  to 
seize  and  take  possession  of  the  property 
of  the  alleged  bankrupt  the  special  war- 
rant to  him  should  be  in  the  form  pre- 
scribed in  official  forms  in  'bankruptcy  num- 
ber 8;  the  bond  of  the  marshal  is  prescribed 
by  form  number  10.  These  forms  do  not 
apiply  to  receivers.  In  suipplementary  forms 
numbers  101-104  are  found  petition  and 
orders  for  the  appointment  of  receivers  be- 
fore and  after  adjudication.  These  will  be 
found  useful  in  practice  in  receiverships.  S,ee 
also  Hagar  &  Alexanders'  Forms  on  Bank- 
ruptcy (2nd  Ed.),  Nob.  52,  53,  58,  59. 

Vacating  receivership. —  While  the  ques- 
tions presented  by  the  creditors'  petition 
and  the  alleged  bankrupt  corporation's 
answer  remain  undetermined,  and  there  is 
nothing  to  indicate  that  its  assignee  for 
creditors  was  not  an  honest,  capable  and  re- 
srponsible  man,  in  whose  'hands  the'  property 
of  the  estate  was  entirely  safe,  an  ese  parte 
order  appointing  a  receiver  granted  upon 
the  filing  of  the  petition  in  bankruptcy  will 
be  reversed  with  costs  and  the  receivership 
vacated.  Matter  of  Oakland  Lumber  Co. 
(C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  181,  174 
Fed.  634.  To  the  same-%ffect  is  the  case 
of  In  re  Desrosehers  (D.  C,  N.  Y.),  25  Am'. 
B.  E.  703,  183  Fed.  991. 

132.  Matter  of  Metropolitan  Motor  Car  Co. 
(D.  C,  Wash.),  35  Am.  B.  E.  539,  225  Fed. 
274. 

133.  In  j-e  Benedict  (D.  C,  Wis.),  15  Am. 
B.  E.  232,  140  Fed.  55.  It  seems  well  es- 
tablished that  a  receiver  appointed  in  any 
proceeding,  who  relies  upon  his  authority 
as  an  officer  of  the  court,  has  no  authority 
to  do  any  official  act  outside  of  the  juris- 
diction of  the  court  appointing  him.  Great 
Western  Mining  &  JVlfg-  Co.  v.  Harris,  198 
U.  S.  561 ;  Hale  v.  AUinson,  188  U.  S.  5.6 ; 
Booth  V.  Clark,  17  How.  (U.  S.)  327.  A 
receiver  of  a  corporation  appointed  in  a 
court  other  than  a  court  of  bankruptcy,  may 
contest  the  adjudication  of  the  corporation 
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as  a  bankrupt.  Matter  of  Hudson  River 
Electric  Power  Co.  (D.  C,  N.  Y.),  23  Am. 
B.  E.  191,  173  Fed.  934,  affd.  25  Am.  B.  R. 
504,  183  Fed.  701. 

134.  In  re  Michaelis  &  Lindeman  (D.  C, 
N.  Y.),  27  Am.  B.  R.  299,  196  Fed.  718. 

135.  "A  statutory  receiver  is  one  ap- 
pointed in  'pursuance  of  special  statutory 
provisions.  He  derives  his  powpr  from  the 
statute,  and  to  it  must  look  for  the  duty 
imposed'  on  him.  He  possesses  such  power 
only  as  the  statute  confers,  or  such  as  may 
be  fairly  inferred  from  the  general  scope  of 
the  law  of  his  appointment.  We  are  there- 
fore referred  to  the  Bankrupt  Act  to  as- 
certain the  powers  of  the  bankruptcy  court 
to  appoint  a  receiver  and  the  extent  of  the 
power  which  the  act  confers  upon  him. 

j( »  »  *  It  plainly  was  not  contem- 
plated that  the  receiver  or  the  marshal  so 
designated  should  supersede  the  trustee,  or 
exei'cise  the  general  powers  conferred  upon 
a  trustee.  There  is  no  such  ipowet  specially 
conferre(l*or  any  provisions  of  the  act  from 
which  such  power  can  reasonably  be  im- 
plied. Such  temporary  receiver,  whether 
he  be  a  marshal  or  another,  is  not  a  trus- 
tee for  the  creditors,  but  is  a  caretaker  and 
custodian  of  the  visible  property  pending 
adjudication  and  until  a  selection  of  a  trus- 
tee. If  in  any  sense  a  trustee,  he  is  trus- 
tee for  the  bankrupt,  in  whom  is  the  title 
to  the  property  until  it  passes  by  oipera- 
tion  of  law  as  of  the  date  of  adjudication 
to  the  trustee-  selected  by  the  creditors.  The 
duty  required  and  the  power  conferred  clearly 
are  that  the  receiver  or  marshal  shall  take 
possession  of  property  that  would  otherwise 
go  to  waste,  and  hold  it  and  preserve  it.  so 
that  it  might  come:  to  the  trustee,  when 
selected,  without  needless  injury."  Boon- 
ville  Nat.  Bank  v.  Blakey  (C.  C.  A.,  7th 
Oir.),  6  Am.  B.  E.  13,  107  Fed.  891. 

136.  In  re  Becker  (D.  C,  Pa.),  3  Am.  B. 
E.,412,  98  Fed.  407. 
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thereof  is  necessary  in  order  to  preserve  it.-'*^  But  it  must  be  remembered  that 
pending  and  prior  to  an  adjudication  the  property  of  the  bankrupt  still  belongs 
to  him,  and  title  thereto  only  vests  in  the  trustee  after  an  adjudication  has 
been  obtained.  ^^®  The  importance  of  the  question  as  to  whether  a  sale  by  a 
receiver  so  appointed  may- be  ordered  is  lessened,  when  it  is  considered  that/the 
court  may  direct  a  trustee  when  appointed  to  ratify  a  sale  so  made  by  the 
receiver. ^^^  General  Order  XVII  provides  for  an  order,  upon  the  petition 
of  a  receiver  directing  him  to  sell  part  or  the  whole  of  the  bankrupt's  estate, 
if  the  same  is  perishable,  and  it  anpears  that  there  will  be  loss  if  it  is  not 
sold  immediately."" 

(3)  Suits  by  eeceivee.- — The  question  has  also  arisen  as  to  whether-  a 
receiver  before  adjudication  may  be  permitted  to  bring  suit  for  the  recovery 
of  the  property  of  the  bankrupt  not  in  his  possession.  The  weight  of  authority 
is  against  the  right  of  a  receivea*  to  sue  to  recover  such  property."^  But  it 
has  been  held  in  a  well-considered  case  that  where  property  has  been  frauiiu- 
lently  and  illegally  transferred  by  a  bankrupt  within  thfe  f our  months  period, 
the  court  may,  acting  under  authority  of  §  2  (3),  appoint  a  receiver  of  such 
property,  since  by  the  terms  of  the  act^*^  sucb.  transfer  was  declared  null  and 
void  and  the  property  involved  to  be  the  property  of  the  bankrupt.-'*^  In  this 
and  similar  cases  it  was  assumed  that  the  court  in  the  exercise  of  its  equity 
jurisdiction  could  protect  the  rights  of  creditors  by  the  appointment  of  a 
receiver,  by  injunction  or  any  other  appropriate  remedy. ^^  It  is  suggested 
that  if  the  receiver  is  appointed  "for  the  preservation  of  the  estate,"  under 
the  statute,  his  powers  must  be  restricted,  necessarily,  to  suits  respecting 
property  in  the  possession  or  which  should  have  been  in  the  possession  of  the 

137.  Sale'  for  preservation.— In  the  ease  C.  A.,  7th  Cir.),  6  Am.  B.  E.  13,  107  Fed. 
of  In  re  Kelly  Dry  Goods  Co.  (D.  C,  Wis.),  891,  in  -which  the  court  said:  "The  re- 
4  Am.  B.  R.  528,  102  Fed.  747,  it  was  held  ceiver  or  marshal  takes  possession  of  the 
that  as  a  general  rule  no  order  of  sale  should  visiWe  property  of  the  bankrupt  for  de- 
be  made  until  after  adjudication,  unless  the  livery  to  the  trustee,  not  to  pursue  the 
property  is  of  such  a  nature  that  a  sale  debtors  of  the  estate,  nor  to  enforce  rights 
is  necessary  to  preserve  its  value.  of   action   vested   in   the  trustee   alone,   nor 

Perishable  property. —  In  the  case  of  In  re  to   involve    the   estate    in   possibly   unneces- 

Garner  &  Co.    (D.   C,  Ala.),   18  Am.   B.  R.  sary   litigation."      Guaranty    Title   &    Trust 

733,  135  Fed.  914,  and  In  re  Harris   (D.  C,  Co.  v.  Pearlman   (D.  C,  Pa.),  16  Am.  B.  R. 

Ala.),   19  Am.  B.  R.  635,  155  Fe(^16,  the  461,   144  Fed.  550;   In  re  Dunseath    (D.   C, 

court   limited  the   right  to   order   a   sale  of  Pa.),  22  Am.  B.  R.  75,  168  Fed.  973;  In  re 

perishable  property  to  cases  in  which  it  was  Lebreoht    (D.   C,  Tex.),   14   Am.   B.  R.   445, 

clear  to  the  court  that  the  property,  was,  in  135  Fed.  878;  Frost  v.  Latham  &  Co.   (D.  C., 

fact,   perishable  in   part   or   in   its   entirety,  Ala.),    25    Am.    Bk    R.  313,    181    Fed.    866. 

or  would  greatly  deteriorate  if  held  without  Contra:  In  re  Fix4n   (D.  C.,  Cal.),  2  Am.  B. 

a  sale,  and  only  that  portion  Which  was  of  R.  822,  96  Fed.  748. 
such  nature  could  be  ordered  sold.  142.  Bankr.  Act,   §  67-e. 

Sales  by  receivers  in  bankruptcy  are  jus-  143.  Horner-G-aylord    v.    Miller     &     Bene- 

tified   only   when   property   is   perishable    or  diet    (D.    C,   W.   Va.),    17   Am.    B.    R.   257, 

is  rapidly  depreciating  in  value  on  a  falling  147    Fed.    295.      But    see    Contra,:    Frost    v! 

market   or    for   other    reasons.      In   re    Des-  Latham   (D.  C.,  Ala.),  25  Ain.  B.  R.  313,  181 

rochers    (D.  €.,  N.  Y.),  25  Am.  B.   R.   703,  Fed.  866,  in  which  it  was  held  that  receivers 

183   Fed.   991;    In   re   Duke   &   Son    (I).   C,  in  bankruptcy  may  not  maintain  suits  to  re- 

Ga.),  28  Am.  B.  R.  195,  199  Fed.  199.  cover    fraudulent    or    preferential    transfers 

138.  Bankr.   Act,   §    70-a,   post;   In   re   La  made  prior  to  bankruptcy. 

Plume  Condensed  Milk  Co.   (D.  C,  Pa.),  16  Upon  a  fictitious  sale  of  property  shortly 

Am.  B.  R.  729,  731,  145  Fed.  1013.  prior  to  the  adjudication,  no  title  passes  to 

139.  As  to  sales  by  trustee,  see  discus-  the  fraudulent  vendee,  and  the  receiver  is 
sion  under  §  70-b,  sub-title  "  Sales  by  trus-  entitled  to  the  possession  of  the  property 
tee."  In  re  Siegel    (D.  C,  N.  Y.),  21   Am.  B.  R. 

140.  See  Gen.  Ord.  XVII,  and  cases  cited  154,  164  Fed.  559. 

thereunder,  post.  144.  In  re  Schrom    (D.  C,  Iowa)     3  Am 

141.  Boonville    Nat.    Bank    v.    Blakey     (C       B.  R.  352,  97  Fed.  760. 


§  2,   (3j.J  Possession  by  Receiver.  51 

bankrupt,  and  constitute  the  corpus  of  the  estate.  The  recovery  of  property 
fraudulently  or  preferentially  transferred  is  a  function  of  the  trustee,  and 
ordinarily  will  he  left  to  him.  In  any  event  a  receiver  may  not  be  authorized 
to  sue  in  a  district  other  than  the  one  in  which  he  is  appointed,"^  but  an 
ancillary  receiver  may  be  appointed  to  aid  in  protecting  the  assets  in  any 
district  pending  the  selection  of  a  trustee.^**  Where  the  circumstances  are  such 
that  it  would  be  impossible  for,  a  receiver  to  apply  to  the  court  of  his  appoint- 
ment to  enforce  the  delivery  of  property  belonging  to  the  estate  which  might 
be  dissipated  and  the  estate  suffer  an  irreparable  loss,  he  may  maintain  a  suit 
for  its  protection  in  any  district  where  the  property  may  be."^ 

e.  Possession  by  receiver. — (1)  Custodian  of  pbopeety. — A  receiver 
appointed  under  this  section  for  the  "  preservation  of  the  estate,"  is  merely 
a  custodian  of  the  property  of  the  alleged  bankrupt,  until  the  question  of 
bankruptcy  is  adjudicated."^    He  takes  no  title  to  the  property.^*® 

(2)  Peopeety  CLAiiiED  ADVEESEI.Y. —  In  the  interim  between  Supreme 
Court  decisions  in  Bardes  v.  Bank^^*  and  Bryan  v.  Bernheimer,^^^  it  was 
generally  conceded  that  receivers  had  not  power  to  take  possession  of  property  ' 
claimed  adversely,  even  if  to  act  only  as  custodians,  i  Since  the  latter  case, 
however,  the  lower  courts  have  been  confirmed  in  their  earlier  opinions  that 
the  district  court  had  power  to  direct  receivers  or  the  marshals  to  seize  and 
hold  the  property  of  the  bankrupt  wherever  found ;  this  is  something  very  dif- 
ferent from  a  summary  settlement  of  a  controversy  as  to  the  title  of  property 
so  seized,  which  must  usually  be  by  plenary  suit.^^^  But,  though  such  juris- 
diction exists,  it  will  rarely  be  exercised.^^^  An  injunction,  either  in  the  pro- 
ceeding,^^* or  in  an  ancillary  action  in  equity  to  prevent  the  adverse  claimant 
from  disposing  of  the  property, ^^^  will  usually  be  enough.  Nor  should  courts 
of  bankruptcy,  through  their  receivers,  seize  property  claimed  adversely  and 
already  in  the  custody  of  a  State  court;  comity  requires  that  the  first  court 
obtaining  jurisdiction  shall  retain  it  until  ousted  by  its  consent.^^®  Thus, 
though  there  is  ample  jurisdiction  to  take  possession  of  such  property,  the 
trustee  should  always  apply  to  the  State  court  in  the  first  instance.^^''     If  a 

145.  In  re  Nat.  Mercantile  Agency  (D'.  C.,  153.  iCompare  "Effect  on  Auxiliary  Reme- 
Pa.),  12  Am.  B.  R.  189,  128  Fed.  639;  Matter  dies,"  in  Section  Twenty-three  of  -this  work, 
of  Dtmseath  (D.  C.,  Pa.),  22  Am.  B.  K.  75,  154.  See  "Injunctions  other  than  against 
168  Fed.  973.  Suits,"  in  this  section,  post. 

146.  In  re  Benedict  (D:  C,  Wis.),  15  Am.  155.  As  in  Beach  v.  Macon  Grocery  Co. 
B  R  232,  140  Fed.  55;  Matter  of  Ihinseath  (C.  C.  A.,  5th  Cir.),  8  Am.  B.  R.  751,  116 
(i).  C,  Pa.),  21  Am.  B.  R.  742,  168  Fed.  973.  Fed.   143. 

147.  In  re  Dempster  (C.  €.  A.,  8th  Cir.),  156.  For  instance,  see  In  re  Russell  (C. 
22  Am.  B.  R.  751,  172  Fed.  353.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  658,   101   Fed. 

148.  Matter  of  Larkey  ( D.  C,  N.  J. ) ,  32  248.  But  it  may  <be  questioned  whether  this 
Am.  B.  R.  287,  214  Fed.  867 ;  In  re  Leonard  doctrine  of  comity  has  not  been  carried  too 
(D.  C,  Nev.),  24  Am.  B.  R.  97,  177  Fed.  far  in  such  cases,  as  In  re  Shoemaker  (D.  C, 
503;  In  re  Michaelis  v.  Lindeman  (D.  C,  Va.),  7  Am.  B.  R.  437,  112  Fed.  648,  and 
N.  Y.),  27  Am.  B.  R.  299,  196  Fed.  718.  In  re  Wells    (B.  C,  Mo.),  8  Am.  B.  R.  75, 

149.  Matter  of  Larkey  (D.  C,  N.  J.),  32  114  Fed.  222.  See  comment  on  these  cases 
Am.  B.  R.  287,  214  Fed.  867;  Whittlesley  v.  in  the  case  of  In  re  Donnelly  (D.  C,  Ohio), 
Becker  &  €o.  (N.  Y.  Sup.  Ct.),  25  Am.  B.  R.  26  Am.  B.  R.  304,  306,  188  Fed.  1001.  See 
672,  142  N.  Y.  Supp.  1046.  also  discussion  under  Section  Eleven  of  this 

150.  4  Am.  B.  R..  163,  178  U.  S.  525.  work,   and  "  InjvMctions  other  than  against 

151.  5  Am.  B.  r!  623,  181  U.  S.  188.  Suits,"  post,  in  this  section. 

152.  In  re  Etheridge  Furniture  Co.  (D.  C,  157.  In  re  Lengert  Wagon  Co.  (D.  C, 
Ky.),  1  Am.  B.  R.  112,  92  Fed.  329;  In  re  N.  Y.),  6  Am.  B.  R.  535,  110  Fed.  927; 
Young  (C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  Mauran  v.  Crown  Carpet  Lining  Co. 
14,  111  Fed.  158;  In  re  Tune  (D.  C,  Ala.),  (Sup.  Ct.,  R.  I.),  6  Am.  B.  R.  734;  Car- 
8  Am.  B.  R.  285,  115  Fed.  906.  ling  v.  Seymour  Lumber  Co.   (C.  C.  A.,  5th 
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receiver  of  a  bankrupt  estate  is  in  possession  of  goods  the  title  to  which  is  in 
dispute,  and  which  are  not  inijluded  in  the  bankrupt's  schedules,  an  action  of 
replevin  will  not  lie  to  recover  the  goods  upon  the  theory  that  the  receiver 
was  holding  the  goods,  not  as  an  officer  of  the  court,  but  as  an.  individual.^'^ 
Where  a  receiver,  acting  under  an  erroneous  order,  takes  property  from  one 
claiming  to  be  the  owner,  without  his  consent,  the  property  should  be  returned 
to  him,  without  charge  of  any  kind/^^ 

f.  Suits  against  receivers. —  The  Judicial  Code  provides  in  substance  that  a 
receiver  appointed  in  a  Federal  court  may  be  sued  without  leave  of  the  court 
"  in  respect  to  any  act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  "  the  property  in  his  charge.^**  It  has  been  held  that  this  provision 
applies  to  receivers  appointed  in  bankruptcy  proceedings  as  well,  as  other 
Federal  receivers.  ^"^^  If  the  action  is  not  based  "  on  an  act  or  transaction  in 
carrying  on  the  business"  of  the  receiver  it  may  properly  be  stayed  if  not 
brought  with  leave  of  the  court. ^*^  A  receiver  may  not  defend,  compromise 
or  adjust  claims  against  the  estate  of  the  bankrupt. ^®  An  action  in  a  State 
court  against  a  receiver  upon  an  agreement  which  pertains  to  the  preservation 
of  the  estate,  or  business  connected  therewith,  may  not  be  stayed  by  an  order 
of  the  bankruptcy  court. ^^ 

'  g.  Compensation  of  receiver. — (1)  In  geneeai.. —  The  compensation  of 
receivers  was  not  limited  by  the  origirlal  statute,  but  rested  in  the  sound  dis- 
cretion of  the  court. ^"^   His  compensation  may  only  be  allowed  for  services  per- 


Cir.),  8  Am.  B.  R.  29,  113  Fed.  483;  In  re 
Watts,  10  Am.  B.  R.  113,  124,  190  U.  S.  1, 
23  Sup.  Ct.  718.  It  has  been  held  that  the 
State  court  which  yields  possession  may  re- 
tain the  costs  and  expenses  of  its  officer. 
Wilson  V.  Parr,  8  Am.  B.  R.  230.  This  rule 
was  convincingly  challenged  in  In  re  Rogers 
(D.  €.,  Oa.),  8  Am.  B.  R.  723,  116  Fed.  435. 

158.  Munphy  v.  John  Hofman  Co.  (U.  S. 
Sup.  Ct.),  211  U.  S.  562,  21  Am.  B.  E.  487, 
affg.  187  N.  Y.  548. 

159.  Beach  v.  Macon  Grocery  Co.  (C.  C. 
A.,  Sth  Cir.),  11  Am.  B.  R.  104,  125  Fed. 
513,  60  C.  C.  A.  557.  But  a  receiver  should 
not  he  compelled  "to  turn  over  property  to 
a  claimant  where  there  is  a  question  as  to 
the  interests  of  the  parties  in  such  prop- 
erty. Matter  of  Mundle  (D.  C,  N.  Y.), 
13  Am.  B.  R.  490,  139  Fed.  691. 

160.  Judicial  Code,  §  66. 

161.  In  re  Kanter  &  Kohen  (0.  C.  A., 
2d  Cir.),  9  Am.  B.  R.  372,  121  Fed.  984; 
In  re  Smith  (D.  C,  N.  Y.),  9  Am.  B.  R. 
603,  121  Fed.  1014;  In  re  Kelly  Dry  Goods 
Co.  (D.  C,  Wis.),  4  Am.  B.  R.  528,  102 
Fed.  747. 

162.  Matter  of  Kalb  &  Berger  Mfg.  Co. 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  393,  165 
Fed.  895. 

163.  Sights  and  duties  of  receivers  in 
respect  to  claims  against  estate. —  In  the  case 
of  In  re  Heim  Milk  Product  Co.  (D.  C, 
N.  Y.),  25  Am.  B.  R.  746,  183  Fed.  787,  the 
court  said:  "Receivers,  prior  to  adjudi- 
cation, are  in  no  condition  to  adjust  claims, 
liquidated  or  unliquidated,  and  have  no 
power.  They  may  not  compromise  claims 
or    admit    or    reject    them.      They    cannot 


properly  defend,  or,  if  they  do,  cannot  act 
intelligently,  as  their  office  is  of  short  dura- 
tion, and  their  province  is  to  care  for  and 
protect  or  preserve  the  property,  not  defend 
suits.  In  short,  the  act  contemplates  that  all 
claims  against  the  bankrupt,  which  are  prova- 
ble—  and  this  a  provable  claim  —  shall  be 
proved  and  presented  to  the  referee  or  court 
with  such  proof  and  then  be  allowed- or  dis- 
allowed and  liquidated,  if  unliquidated,  as 
directed  by  the  referee  or  the  court.  Section 
63.  All  pending  suits  against  a  bankrupt  are 
to  be  stayed.  Section  11.  This  section 
clearly  indicates  that  suits  against  a  bank- 
rupt and  the  receivers  are  not  to  be 
authorized  by  the  court  in  any'  event  and 
not  against  any  one  prior  to  the  appoint- 
ment of  a  trustee  who  is  to  represent  the 
creditors.  Even  then  claims  in  controversy 
are  not  to  be  settled  or  liquidated  by  suit 
in  the  State  courts  unless  the  judge  or 
referee  so  directs.  This  claim  arises  on  a 
contract  made  by  the  alleged  bankrupt,  and 
is  a  claim  against  the  bankrupt,  and  i  not 
a  claim  against  the  receivers  for  some  act  or 
omission  of  theirs." 

1G4.  Idem;  In  re  Roberts  (C.  C.  A.,  2d 
Cir.),  22  Am.  B.  R.  908,  169  Fed.  1022. 

165.  In  re  Adams  Sartorial  (D.  C,  Col.), 
4  Am.  B.  R.  107,  101  Fed.  215;  In  re  Kelly 
Dry  Goods  Co.  (D.  C,  Wis.),  4  Am.  B.  R. 
528,  102  Fed.  747;  In  re  Scott  (D.  C,  N. 
Car.),  3  Am.  B.  R.  625,  96  Fed.  607;  In 
re  Cambridge  Lumber  Co.  (D.  C,  Mass.), 
14  Am,  B.  R.  168,  136  Fed.  983;  Dunlap 
Hardware  Cp.  v.  Huddleston  (C.  0.  A.,  5th 
Cir.),  21  Am.  B.  R.  731,  167  Fed.  433. 

Reasonable   compensation. —  Upon   the  ad- 
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formed  within  the  scope  of  his  authority;  he  may  not  receive  compensation 
for  activities  not  authorized.'®"  Where  a  receiver  has  been  negligent  in  the 
performance  of  his  duties,  the  court  may,  in  a  proper  case,  deny  him  any 
commissions.  ■'"^ 

(2)  Effect  of  amendment  op  1910. —  Clause  5  of  section  2,  and  section 
48  of  the  bankruptcy  act  have  been  amended  by  the  amendatory  act  of  1910 
so  that  the  discretion  of  the  court  in  allowing  additional  compensation  is 
limited  by  fixing  the  maximum  commissions  to  be  allowed  receivers  (1)  for 
services  rendered  by  them  when  appointed  under  §  2  (3)  to  take  charge  of 
and  preserve  the  property  of  the  alleged  bankrupt,  and  (2)  for  services  ren- 
dered by  them  in  conducting  the  business  of  the  bankrupt.^"*  Some  of  the 
eases  variously  construing  the  act  of  19  OS  amending  §  2  (5)  are  cited  in  the 
foot-note.^**  These, cases  are  not  controlling  under  the  law  as  amended  by 
the  amendatory  act  of  1910.  The  words  added  to  subd.  5  by  the  act  of  1903, 
"  but  not  at  a  greater  rate  than  in  this  act  allowed  trustees  for  similar  services," 
were  omitted  by  the  amendment  of  1910;  they  were  held  to  be  a  limitation 
on  the  discretion  of  the  court  so  far  as  they  related  to  compensation  allowed  for 
continuing  a  going  business.  In  such  cases  receivers  are  not  entitled  to  greater 
allowances  than  the  percentages  fixed  by  §  48-a  on  moneys  disbursed  by 
trustees,""  but  where  receivers  have  carried  on  the  business  of  the  bankrupt 
witli  skill  and  success  they  may  be  allowed  the  maximum  compensation  allowed 
to  trustees  under  that  section."^     The  amount  specified  is  not  intended  as  a 


ministration  of  assets  subject  to  specific  liens, 
reasonable  compensation,  nqt,  however,  In 
excess  of  the  allowances  miade  by  the  Bank- 
ruptcy Act,  should  be  allowed  to  receivers,  if 
appointed.  Matter  of  Rauch  (D.  C,  Va.),  36 
Am.  B.  E.  75,  226  Fed.  982. 

1G6.  Matter  of  Metropolitan  Motor  Car  Co; 
(D.  C,  Wast.),,  35.  Am.  B.  E.  539,  225  Fed. 
274. 

167.  In  re  Schoenfeld  (C.  C.  A.,  3d  Cir.), 
25  Am.  B.  E.  748,  183  Fed.  219. 

168.  See  §§1  and  9  of  Amendatory  Act  of 
1910,  amending  §i§  2  (5)  and  48  of  the  Bankr. 
Act  of  1898. 

Compensation  where  receivers  are  changed 
by  adjudication  in  another  district. —  Where, 
by  otdei  of  the  court  in  the  Southern  Dis- 
trict of  New  York,  the  business  of  an  alleged 
bankrupt  was  continued  by  the  receiver  and, 
pending  the  adjudication,  the  debtor  was 
adjudicated  a  bankrupt  in  the  Eastern  Dig'- 
trict  o>f  New  York  and  receivers  appointed, 
and  the  adjudication  previously  made  in  the 
Southern  District  was  vacated,  by  an  order 
directing  that  all  property  held  by  the 
Southern  District  receivers  be  turned  over  to 
the  Eastern  District  receivers,  the  court  in 
the  Southern  District  i^SLS  jurisdiction  to  de- 
termine what  is  a  proper  compensation  for  its 
receivers,  who  actually  continued  the  business 
for  five  days.  Matter  of  Isaacson  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  R.  98,  174,  Fed.  406. 

169.  Effect  of  amendment  of  1903.— In 
re  Kirkpatriek  (C.  0.  A.,  6th  Cir.)vl7  Am. 
B.  E.  594,J.148  Fed;  811,  in  which ,  case  the 
court  held  , that  the  ameridfljent  to  §  2  (5) 
had  i-eference  to  services  rendered  by  a  re- 


ceiver, marshal  or  trustee,  in  conducting  the 
business  of  the  bankrupt  and  not  to  ser- 
vices, required  of  receivers  and  marshals  by 
§  2  (3)  ;  In  re  Martin  Borgeson  Co.  (D. 
C,  N.  Y.),  18  Am.  B.  R.  178,  151  Fed.  780. 
In  the  case  of  In  re  Cambridge  Lumber  Co., 
14  Am.  B.  E.  581,  127  Fed.  772,  it  seems 
to  have  been  inferred  that  the  amendment 
limited  the  exercise  of  the  court's  discretion 
in  fixing  the  compensation  to  that  allowed 
to  trustees.  In  the  case  of  In  re  Sully 
(D.  C,  N.  Y.),  13  Am.  B.  R.  22,  133  Fed. 
997,  which  arose  subsequent  to  the  amend- 
ment of  1903,  a  compensation^  much  larger 
than  that  allowed  to  trustees  was  awarded 
to  receivers  who  had  rendered  valuable ;  ser- 
vices by  collecting  a  large  sum  for  the  estate, 
whiA  the  judge  thought  was  d.ue  to  the 
exiperience  and  skill  of  the  receivers.  See  In 
re  Falkenberg  (D.  C,  New  Mex.),  30  Am. 
B.  R.  718,  206  Fed.  835.     : 

A  receiver  who  is  in  possession  of  the  bank- 
rupt's property  for  not  more  than  six  days, 
during  which  he  did  not  open  the  store  more 
than  three  times  for  only  a  short  period, 
when  the  property  was  sqid  through  no  effort 
of  his,  is  not  entitled  to  additional  compen- 
sation. Matter  of  Greisheimer  (D.  C.,  Cal.), 
31  Am.  B.  R.  567,  209  Fed.  ,134. 

170.  For  the.  compensation  of  court  re- 
ceivers who  have  surrendered  to  receivers  in 
bankruptcy,  see  Mauran  v.  Crown  Cai'pet 
Lining  Co..  (Sup.  Ct.,  R..L),,23  R.  I.  324,  6 
Am.  B.  E.  734,  50  Atl.  331;  In  re  AHison 
Lumber  Co.  {D.  C,  Ga.),  14  Am.  B.  R.  78, 
137  Fed.  643. 

171.  In    re   Richards    (D.  C,   Mass.),    11 
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fixed  and  invariable  amount,  to  be  awarded  in  all  cases;  the  rate  fixed  should 
be  determined  in  accordance  with  the  value  of  the  services  rendered. ^^^ 

(3)  How  PAYABLE. — ^Petitioning  creditors  in  case  of  a  receiver  in  involun- 
tary proceedings  may  be  charged  with  the  compensation  of  the  receiver,  and 
the  costs  and  expenses  of  the  receivership.^^'  A  receiver  may  be  allowed  com- 
pensation and  the  expenses  of  the  receivership  out  of  the  assets,  though  the 
court,  on  dismissal  of  the  proceedings,  may  ultimately  charge  such  expenses  in 
whole  or  in  part  against '  the  petitioning  creditors.^''*  As  a  general  rule  where 
the  estate  is  benefited  by  the  receivership,  and  an  adjudication  is  had,  the 
compensation  and  expenses  of  the  receiver  should  be  paid  from  the  fund."® 

V.  CONTINUANCE  OF  A  GOING  BUSINESS. 

a.  In  general. —  Section  2  (5)  permits  the  court  to  authorize  the  business 
of  a  bankrupt  to  be  conducted  for  a  limited  period  by  a  receiver  or  marshal, 
or  by  the  trustee  w;hen  appointed. '  This  is  a  power  inherently  belonging  to 
the  court,  independent  of  the  statute.  The  chief  function  of  a  bankruptcy 
law  is  to  distribute  an  insolvent's  assets  pro  rata;  this  implies  the  power  to 
marshal  those  assets!  In  ordinary  cases,  a  court  of  bankruptcy  vnll  go  no 
further.  Yet  occasion  will  often  arise  where  a  going  business  may  be  pre- 
served and  advantageously  sold  by  keeping  it  alive  .under- the  management 
of  the  trustee.     By  this  supervision,  courts  of  bankruptcy  are  vested  with 


Am.  B.  R.  581,  127  Fed.  772;  In  re  Sully 
(D.  C,  N.  Y.),  13  Am.  B.  R.  22,  133  Fed. 
997. 

When  receiver  not  "  mere  custodian." — 
A  receiver  who  takes  charge  of  a  atock  of 
goods  and  later  sells  them  for  more  than 
their  appraised  value  is  more  than  a,  "  mere 
custodian,"  and  is  entitled  to  compensation 
within  the  limits,  fixed  by  the  general  pro- 
visions of  section  48-d,  that  is,  not  exceeding 
six  per  cent,  of  the  first  five  hundred  dollars, 
etc.  Matter  of  Ginsburg  (D.  C,  Tenn.),  31 
Am.  B.  R.  240,  208  Fed.  160 ;  service  rendered 
by  receivers  examined  and  allowance  by 
referee  reduced.  Matter  of  Mills  Tea  & 
Sutter  Co.  (D.  C,  Mass.),  37  Am.  B.  R.  148, 
235  Fed.  813.     (See  Am.  B.  R.  Digest,  §  305. 

172.  Matter  of  Mills  Tea  &  Butter  Co. 
(D.  C,  Mass.),  37  Am.  B.  R.  148,  235  Fed. 
813 

173.  In  re  Lavoc  (C.  C.  A.,  2d  Cir.),  15 
Am.  B.  R.  290,  142  Fed.  960;  Beach  v. 
Macon  Grocery  Co.  (C  C.  A.,  5th  Cir.),  8 
Am.  B.  R.  751,  116  Fed.  143. 

174.  In  re  Hill  Co.  (D.  C.,  N.  Y.),  20 
Am.  B.  R.  73,  157  Fed.  73. 

Pajmient  by  petitioning  creditors. —  In 
the  case  of  Matter  of  Aschenbach  Co.  (C. 
C.  A.,  2d  Cir.),  25  Am.  B.  R.  502,  183  Fed. 
305,  the  proceedings  were  dismissed  and  the 
court  held  that  where  a  receiver  in  bank- 
ruptcy has-been  appointed  to  conduct  an 
alleged  bankrupt's  business  pending  its  ad- 
judication as  an  involuntary  bankrupt,  and 
the  petition  for  adjudication  is  subsequently 
dismissed  and  the  receivership  vacated,  the 
bankruptcy  court  has  the  discretion  to  as- 
sess  the   receiver's  fees   and  other   expenses 


in  the  first  instance  against  the  petitioning 
creditors  instead  of  directing  their  payment 
first  out  of  the  property  in  his  hands.  But 
in  the  case  of  In  re  Metals  Extraction  & 
Refining  Co.  (C.  C.  A.,  7th  Cir.),  27  Am. 
B.  R.  11,  193  Fed.  172,  it  was  held  that  the 
petitioning  creditors  should  not  be  charged 
with  the  costs  of  the  receivership  unless  the 
proceedings  had  been  instituted  without 
reasonable  cause  or  in  bad  faith. 

175.  Payment  of  compensation  out  of 
estate. —  In  the  case  of  Matter  of  Went- 
worth  Lunch  Co.  (Ref..  N.  Y.),  25  Am.  B. 
R.  612,  189  Fed.  831,  Referee  Dexter  states 
the  rules  as  follows:  "It  is  a  general  rule 
of  equity  that  the  compensation  and  expenses 
of  the  receiver  are  payable  out  of  the  fund. 
The  receiver  does  not  act  as  fhe  agent  for 
either  of  the  parties,  but  as  the  hand  i^f  the 
court.  Union  Trust  Co.  v.  Ry.  Co.,  117  U.  S. 
434;  Central  Trust  Co.  v.  Wabash,  23  Fed. 
8"63. 

"He  is  not  appointed  for  the  benefit  of 
either  of  the  parties,  but  of  all  concerned. 
Davis  v.-  Gray,  16  Wall.  203,  218.  The  ex- 
penses which  the  court  create:  are  burdens 
necessarily  on  the  property  taken  posses- 
sion of,  irrespective  of  the  question  who 
may  be  the  ultimate  owner  or  who  may  in- 
voke the  receivership.  Kneeland  v.  Am. 
Loan  Co.,  126  U.-  S.  89,  98;  Atlantic  Trust 
Co.  V.  Chapman,  208  U.  S.  360. 

"  Tlie  only  qualification  of  these  familiar 
rules  is  that  the  court  must  have  had  juris- 
diction 6i  the  subject  matter  and  that  the 
appointment  of  the  receiver  involved  no  ir- 
regularity.   Atlantic  Trust  Co.  case,  supra." 
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ample  power  to  that  end.  A  referee  should  not  exercise  the  power  on  the 
initiative  of  the  trustee  to  carry  into  effect  the  unexecuted  contracts  of  the 
bankrupt ;  nor  should  it  be  exercised  for  the  benefit  of  general  creditors  at 
the  expense  of  secured  creditors  who  do  not  consent  thereto."^  A  secured 
creditor's  security  may  not  be  diminished  by  any  expense  of  administration 
or  operation  of  the  business,  unless  such  creditor  has  sought  or  acquiesced  in 
the  order  continuing  such  operation."^  When  an  order  is  made  authorizing 
the  continuance  of  the  business  it  may  not  be  attacked  collaterally.^'^ 

b.  Limited  period. —  The  business  may  be  continued  for  a  "limited  period." 
These  words  are  intended  to  indicate  that  the  time  should  not  be  protracted, 
and  that  the  receiver  or  trustee  should  use  due  diligence  in  bringing  the  active 
business  affairs  of  the  bankrupt  to  a  speedy  termination."® 

c.  Contracting^  indebtedness. —  A  receiver  who  is  authorized  to  conduct  a 
business,  for  the  successful  conduct  of  which  it  is  necessary  and  customary 
to  receive  credit  and  borrow  money,  has  the  implied  poWer  to  purchase  on 
credit  and  even  to  borrow  money;  where  the  power  is  expressly  conferred  by 
the  court  the  limitations  imposed  must  be  observed.'^**  Where  receivers  author- 
ized to  continue  the  business  of  the  bankrupt  go  beyond  the  exteSnt  of  their 
authority  to  contract  indebtedness,  the  indebtedness  so  contracted  is  not  a 
prior  lien  upon  the  assets  of  the  bankrupt.  It  is  the  duty  of  those  dealing 
with  receivers  in  such  cases  to  inquire  as  to  the  extent  of  their  authority,  and 
the  orders  of  the  court  in  respect  to  their  powers  will  be  regarded  as  notice 
to  all  persons.  ^*^ 

d.  Conduct  of  business. —  The  conducting  of  daily  auction  sales  by  the  trustee 
of  the  bankrupt's  goods  in  his  stores  may  be  considered  in  effect  as  the  con- 
tinuance of  business  by  the  trustee  for  the  purpose  of  allowing  additional 

176.  In  re  Bourlier  Cornice  &  Roofing  Co.  settled  by  referring  it  to  a  special  master. 
(D.  C,  Ky.),  13  Am.  B.  E.  585,  590,  133  Matter  of  Consumer's,  etc.,  Brewing  Co. 
Fed.  958,  in  which  the  court  said:  "I  am  (D.  C,  N.  Y.),  33  Am.,  B.  R.  309,  216  Fed. 
much  inclined  to  think  that  a  referee  should  988. 

never  permit   a  procedure  for  the   carrying  181.  In  re  Erie  Lumber  Co.    (D.  C,  Ga.), 

into   eflfect    of   the   unexecuted   contracts    of  17  Am.  B.  R.  689,  707,  150  Fed.  817. 
a  bankrupt,  to  be  commenced  upon  the  ini-  Unauthorized   loans. —  In   the   case   of   In 

tiative  of  the  trustee.     Much  abuse  of   the  re  Burkhalter  &  Co.    (D.  C.,  Ala.),  25  Am. 

power  might  be  avoided  and  temptation  for  B.  R.  378,  182  Fed.  353,  the  court  held  that 

the  trustee  removed  by  putting  that  hurden  where  a  bank,   with<)ut   authority   of   court, 

on  the  creditors.     Such  authorization  should  undertook   to    chairge  against   funds   of   the 

generally  be  made  upon  the  application  of  bankruipt   estate,   deposited   with   it  by   the 

some  or  all  of  the  general  creditors."  receiver,    notes    on    which    it   had   advanced 

177.  In  re  Clark  Coal  &  Coke  Co.    (D.  C.,  money  to  the  receiver  in  excess  of  the  amount 
Pa.),  22  Am.  B.  R.  843,  173  Fed.  652.  which  he  was  authorized  to  borrow,  it  did  so 

178.  Matter  of  Isaacson  (C.  C.  A.,  2d  Cir.),  wrongfully,  because  it  had  no  right  to  ap- 
23  Am.  B.  R.  98,  174  Fed.  406.  propriate   the   trust    funds   to    unauthorized, 

179.  In   re  Lisk    (0.  C,  N.   Y.),  21   Am.  loans,  until  it  had  been  determined  by  the 
B.  R.  674,  167  Fed.'  411.  court  that  the  proceeds  of  the  loans  had  been 

180.  In  re  Burkhalter  &  Co.  (D.  C,  Ala.),  used  by  the  receiver  for  the  benefit  of  the 
25  Am.  B.  R.  378,  182  Fed.  353;   In  re  Re-  trust  estate  and  because  it  thereby  perferred 
stein    (D.  C.,  Pa.),  20  Am.   B.   R.   832,   162  a  claim  which  was  entitled  to  no  preference. 
Fed.  986.  Liability  of  .trustee. —  A  trustee  of  a  bank- 
Modification  of  order  to  borrow  money  and  rupt  contracting,  who  has  not  been  authorized 

continue    business. —  An    application    by    an  by  order  of  the  court  to  continue  the  buai- 

alleged  bondholder  of  a  Jjankrupt  corporation  ness,    is    not    liable,    in    his    representative 

for  the  modification  of  ah  order  authorizing  capacity,  for  injuries  to  an  adjoining  land- 

the  receiver  to  borrow  money  and  continue  owner  inflicted  in  the  course  of  construction 

the  business  should  not  be  passed  upon  by  work.     /*  seems,  that  the  trustee  is  liable 

the  court  where  the  petitioner's  ownership  of  personally.      McAuley    y.    Jackson,    34    Am. 

the  bonds  is  denied;  such  issue  should  be  first  B.  E.  371,  165  N.  Y.  App.  Div.  846. 


56 


CouETs  OF  Bankruptcy  and  Jurisdiction. 


[§  2,   (5). 


compensation.^*^  A  receiver  should  not  be  surcharged  for  losses  or  sales  during 
the  continuance  of  the  business/*^  except,  possibly,  where  by  improper  methods 
of  conducting .  the  business,  losses  have  accrued.^**  Where  a  receiver  is  in 
possession  of  leased  premises  for  the  purpose  of  continuing  the  business,  he 
should  pay  the  pro  rata  rent  at  a  reasonable  value.  ^^^  A  garnishment  against 
the  wages  of  an  employee  of  thp  bankrupt,  is  not  effective  against  the  trustee 
who  continues  the  business  unless  the  order  has  been  served  on  him.-^*® 

e.  Compensation  of  rec«iver  or  trustee. —  Section  48  of  the  act  was  amended 
by  the  act  of  1910  so  as  to  limit  the  amount  which  may- be  paid  to  trustees, 
marshals  or  receivers  for  services  performed  by  them  in  the  conduct  of  the 
business  of  the  bankrupt.  The  ordinary  fees  of  trustees  and  receivers  and 
marshals  are  fixed  by  subdivisions  a  and  d  of  such  section  48.  The  fees  allowed 
for  the  continuance  of  the  business  of  the  bankrupt  are  in  addition  to  such 
compensation.  The  maximum  amount  of  such  additional  compensation  is 
six  per,  centum  on  the  first  $500  or  less,  f ou,r  per  centum  on  moneys  in  excess 
of  $500  and  less  than  $1,500,  two  percentum  on  moneys  in  excess  of  $1,500 
and  less  than  $10,000,  and  one  per  centum  on  moneys  in  excess  of  $10,000.^*' 
The  compensation  of  a  trustee  for  continuing  a  going  business  was,  prior  to 
the  amendment  of  1903,  based  upon  moneys  received  and  paid  out  rather  than 
work  done.^**  It  was  held  that,  under  §  48-a.  as  amended  by  the  act  of  1903 
an  additional  allowance  might  be  made  to  a  trustee  where  he  had  performed 
services  of  value  in  respect  to  the  bankrupt's  business  and  had  thus  materially 


182.  In  re  Dimm  &  Co.  (D.  C,  Pa.),  17 
Am.  B.  R.  ,119,  146  Fed.  402. 

What  constitutes  continuance  of  business. 
—  Where  at  the  time  a  receiver  took  pos- 
session of  bankrupt's  store,  a  widely  ad- 
vertised sale  was  being  conducted,  and  the 
receiver  permitted  the  employees  of  the 
bankrupt  to  go  on  with  the  business  during 
the  remainder  of  that  day,  but  then  closed 
the  store  and  did  not  open  it  again  except 
to  deliver  the  stock  in  bulk  to  a  purchaser 
at  a  judicial  sale  thereof,  he  cannot  jbe  said 
to  have  carried  on  the  business,  so  as  to  be 
entitled  to  additional  compensatiori.  In  re 
Knosher  &  Co.  (C.  0.  A.  9th  Cir.),  28  Am. 
B.  E.  747,  197  Fed.  136. 

183.  Matter  of  Isaacson  ( C.  C.  A.,  2d  Cir. ) , 
23  Am.  B.  R.  98,  174  Fed.  406. 

184.  In  re  Constraers  Coffee  Co.  (D.  C, 
Pa.),  20  Am.  B.  R.  835,  162  Fed.  786. 

185.  In  re  Yodleman-iWalsh  Foundry  Co. 
(D.  C,  N.  Y.),  21   Am.  B.  R.  509,  166  Fed. 
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.  186.  Matter  of  Munphy  (D.  C,  N.  Y.),  34 
Am.  B.  R.  522,  221  Fed.  49,  decided  under 
N.  Y.  Code  Civil  Procedure,  §  1391. 

187.  See  §  48-n,  d  and  e,  and  discussion 
thereunder,  post. 

Purpose  of  amendment  of  1910. —  The  re- 
port of  the  Senate  judiciary  committee  of 
the  61st  Congress  (Rep.  No.  691)  contains 
the  following  statement  as  to  the  purpose 
and  effect  of  the  amendment  to  § '  48  of  the 
act  relative  to  compensatiori  of  trustees,  re- 
ceivers or  marshals  in  Conducting  the  busi- 
ness of  the  bankrupt:  "The  present  amend- 
ment Axes  the  maxinium  cftfnpensation  that 
,cani  be  allovced  ret'eivers  for  the  performance ' 


of  the  ordinary  duties  at  precisely  this  same 
rate  (the  rate  allowed  trustees  under  §  48-0-) 
instead  of  teaving  it  to  the  unlimited  dis- 
cretion of  the  court.  It  also  fixes  the  extra 
compensation,  whether  it  be  to  the  receiver 
or  trustee,  for  the  conducting  of  the  business, 
to  once  again  this  same  rate;  so  that  at 
best,  the  ordinary  and  extraordinary  Com- 
pensation taken  together,  in  the  event  that 
both  a  receiver  and  trustee  have  succes- 
sively had  charge  of  the  estate,  and  even 
have  both  conducted  the  business,  cannot 
exceed  four  times  the  amount  allowable  to 
a  trustee  by  §  48-a  of  the  act  for  the  per- 
formance of  his  ordinary  duties.  The 
practical  difficulty  in  the  way  of  allowing 
commissions  to  receivers,  where  the  receivers 
turn  over  to  the  trustee  in  specie  the  prop- 
erty which  they  have  been  taking  care  of, 
is  obviated  by  iihe  provision  that  the  com- 
missions are  to  be  figured  upon  the  amounts 
thereafter  actually  realized  upon  sale  of  such 
property  so  turhed'over  in  specie.  Thus  the 
bill  seeks  to  reduce  to  the  one  rational  basis 
of  commissiohs,  on  morieys  actually  realized, 
the  compensation,  both  ordinary  and'extraor- 
dinary,  of  both  trustee  and  receiver;  and 
by  this  is  done  away  with  also  the  unlimited 
discretion  of  the  courts  in  the  allowance  of 
compensation  to  such  officers.  Of  couise  the 
rates  of  commission  prescribed  are  maximum 
limitatioris.  Less  bvit  not  more  may  be  al- 
lowed, and  it  is  hoped  the  courts  will  exer- 
cise their  discretion  still  in  allowing'  less 
amounts  where  proper." 

188.  In  re  Epstein  (D.  C,  Ark.),  6  AnW 
B.  R.  191,  109  Fed.  879;  In  re  Plummer 
(D.  C;  N.  Y.),  3  Am.  B.  R.  320. 
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increased  the  bankrupt's  estate. "^  The  amendatory  act  of  1910  amending 
§2(5)  and  §  48  has  finally  disposed  of  the  entire  question  as  to  the  allowances 
to  be  made  to  trustees  and  receivers  for  continuing  the  business  of  the  bankrupt 
by  prescribing  the  maximum  amount  which  may  be  allowed  such  officers  for 
such  services.  Where  the  receiver  was  more  than  a  "  mere  custodian,"  per- 
forming valuable  services  to  the  estate,  although  not  "  conducting  the  busi- 
ness "  within  the  meaning  of  §  48,  he  should  be  compensated  by  a  reasonable 
amount  for  the  services  rendered.^®" 

VI.  PUNISHMENT  FOR  CRIME;  ENFORCEMENT  OF  OBEDIENCE  TO  LAWFUL  ORDERS. 

a.  In  general. —  By  subdivisions  4,  13  and  16  of  §  2  a  court  of  bankruptcy 
is  clothed  with  ample  power  to  punish  violations  of  the  bankruptcy  act,  to 
enforce  obedience  to  the  la\^ful  orders  issued  thereunder  and  to  punish  per- 
sons for  contempts  conmiitted  in  a  bankruptcy  proceeding.  They  are  among 
the  most  important  powers  possessed  by  courts  of  bankruptcy  and  are  essential 
for  the  proper  carrying  into  effect  of  the  provisions  of  the  act.  Other  sections 
of  the  act  relate  to  these  powers  and  provide  more  in  detail  for  the  exercise 
thereof. 

b.  Punishment  for  violations  of  the  act. —  Subdivision  4  authorizes  a  court 
of  bankruptcy  to  punish  bankrupts,  officers  and  other  persons,  including  the 
agents,  officers  and  directors  of  corporations,  for  violations  of,  any  provisions 
of  the  bankruptcy  act.  Section  29,  post,  specifies  certain  offenses  and  prescribes 
the  punishment  therefor.  These  specific  offenses  and  the  procedure  required 
for  the  punishment  thereof  will  be  considered  under  that  section.  If  an  offense 
consists  of  a  violation  of  the  act  not  included  in  those  specified  in  §  29,  subd. 
4  of  §  2  confers  the  power  of  punishment.  As  to  the  right  to  a  jury  trial 
reference  should  also  be  made  to  §  19-a,  post. 

c.  Enforcement  of  obedience  to  lawful  orders. —  The  p^wer  to  enforce 
obedience  to  its  lawful  orders  is  inherent  in  every  court.  Being  clothed  with 
power  to  make  such  orders  as  may  be  necessary  to  carry  into  effect  the  pro- 
visions of  the  act,  it  must  possess  the  powers  essental  to  enforce  such  orders. ^^^ 
The  act  recognizes  the  power  of  the  court  to  punish  as  for  contempt  any  per- 
son who  disregards  its  lawful  orders.  The  exercise  of  the  power  is  discre^ 
tionary  but  cannot  be  invoked  in  any  case  unless  the  order  is  a  lawful  one.^^^ 

VII.  PUNISHMENT  FOR  CONTEMPT, 
a.  In    general. —  The    power    to    punish    for    contempt    committed    before 
referees  is  expressly  conferred  by  subd.  16  of  this  section.     Section  41-  of  the 

189.  Matter  of  Pequod  Brewing  Co.  (Eef.,  property,  collected  many  of  the  accounts, 
N.  Y.),  18  Am.  B".  R.  352;  In  reDimm  &Co.  pending  the  election  of  the  trustee,  and 
(D.  C.,  Pa.),  17  Am.  B.  E.  119,.  146  Fed.  402;  thereby  Saved  to  the  estate  a  considerable 
Matter  of  Shiebler  &  Co.  (C.  C.  A.,  2d  Cir.),  sum  of  money,  was  more  than  a  "mere  cus- 
23  Am.  B.  E.  162,  174  Fed.  336.  But  the  todian,"  but  was  not  "  conducting  of  the  busi- 
compensation  of  trustees  for  continuing  the  ness,"  within  the  meaning  of  section  48  of 
business  of  the  bankrupt  should  not  be  fixed  the  Bankruptcy  Act,  and  should  be  corn- 
in  advance  ol  the  services  rendered.  In  re  pensated ,  by  a  reasonable  amount  for  the 
Eus'sell  Card  Co.  (D.  C,  N.  J.),  23  Am.  services  , rendered.  Matter  of  Metropolitan 
B.  E.  300,  174  Fed.  202.  Motor  Car  Co.  (D.  C,  Wash.),  35  Am.  B.  E. 

190.  Valuable  service  rendered  by  receiver.  539,  225  Fed.  274. 

—  A  receiver  appointed  to  take  charge  of  and,  191.  See  §  2,  subd.  15,  and  discussion  under 

preserve  the  banlcrupt's   assets   pending  the  title  "  Enforcement  of  act  ly  necessary  orders, 

election  and  qualification   of  the   trustee  ,_or  process  or  judgment." 

,  until  the  dismissal  of  the  ,petition,  who,  in-  192.  Compare  a  similar  phrasing  in  Bankr. 

stead   of   merely   holding   posgesaipn    of   the  Act.  §  7-a(2),  post,  and  in  §  14-'b(6),  post. 
accounts  and  bills  receivable  and  the  personal 
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act  specifies  in  detail  the  acts  which  constitute  contempts  before  the  referee, 
and  prescribes  the  practice  essential  to  secure  punishment.  The  detailed  dis- 
cussion of  contempts  and  their  punishment  is  more  appropriately  placed  under 
that  section.  Reference  should  be  made  to  such' section  for  a  further  consid- 
eration of  this  subject.  We  will  confine  ourselves  at  this  point  with  the  enuncia- 
tion of  general  principles  pertaining  directly  to  the  exercise  by  a  court  of 
bankruptcy  of  the  power  to  punish  a  contempt.  As  already  indicated  the 
court  has  power  under  §  2  (13)  to  punish  by  fine  or  imprisonment  any 
"violation  of  a  lawful  order  issued  by  it.  This  confers  upon  the  court  ample 
power  in  contempt  proceedings.  The  power  to  punish  for  contempt  in  bank- 
ruptcy proceedings  has  always  been  recognized.-^*'  In  many  cases,  as  where 
the  bankrupt  or  another  contumaciously  keeps  property  belonging  to  the 
estate  in  his  possession,  it  is  essential  to  the  proper  administration,  of  the  act. 
The  proceeding  is  quasi-criminal,  yet  not  one  entitling  the  person  proceeded 
against  to  a  trial  by  jury.-^^*  The  power  to  punish  for  contempt  is  a  judicial 
one  and  cannot  be  referred  or  delegated. -^'^ 

b.  Imprisonment  for  debt;  constitutionalty. —  The  power  to  imprison  for 
contempt  is  not  an  infringement  of  the  constitutional  prohibition  on  im- 
prisonment for  debt ;  but  a  bankrupt  cannot  be  imprisoned  indefinitely  for  a 
contempt.^**  The  constitutional  provision  here  referred  to  is  that  contained 
in  the  constitutions  of  many  of  the  States  to  the  effect  that  no  person  shall  be 
imprisoned  for  debt  in  any  civil  action  unless  in  case  of  fraud.     Where  the 


193.  See  Ex  parte  Robinson,  86  U.  S.  505 ; 
In  re  Alphin  &  Lake  Cotton  Co.  (D.  C, 
Ark.),  14  Am.  B.  R.  494,  134  Fed.  477,  in 
which  the  court  said:  "These  provisions 
of  the  bankruptcy  aot,  authorizing  courts 
of  bankruptcy  to  enforce  obedience  to  their 
orders  by  punishment  as  for  contempt  are 
neither  novel  nor  unusual.  They  were  in- 
cluded in  every  bankruptcy  act  and  similar 
provisions  liave  been  enacted  by  almost 
every  state  in  the  Union,  including  the 
state  of  Arkansas.  In  proceedings  supple- 
mental to  or  in  aid  of  executions,  courts 
are  authorized  by  these  statutes  to  enforce 
the  surrender  of  assets  subject  to  execution, 
and  for  this  purpose  may  commit  to  jail 
any  person  refusing  to  comply  with  such 
order." 

194.  In  re  Debs,  158  U.  S.  564;  Ripon 
Knitting  Works  v.  Schreiber  (D.  C,  Wash.), 
4  Am.  B.  R.  299,  101  Fed.  810. 

Proceeding  to  punish  a  bankrupt  for  con- 
tempt in  failing  to  obey  an  order  to  turn 
over  assets  are  for  civil  contempt  and  can- 
not be  reviewed  by  writ  of  error.  Freed  v. 
Central  Trust  'Co.  (C.  C.  A.,  7th  Cir.),  33 
Am.  B.  R.  64,  215  Fed.  873;  Matter  of 
StEinny  (D.  C,  N.  Y.),  36  Am.  B.  R.  79,  226 
Fed.  517. 

195.  Bank  of  Ravenswood  v.  Johnson  (C. 
C.  A.,  4th  Cir.),  16  Am.  B.  R.  206,  143  Fed. 
463;  Boyd  v.  Glucklich  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131;  Smith  v. 
Belford  (€.  C.  A.,  6th  Cir.),  5  Am.  B.  R. 
291,  106  Fed.  658. 

196.  Matter  of  Lavoe  (C.  C.  A.,  2d  dr.), 
15  Am.  B.  R.  290,  142  Fed.  960,  in  which 
case   it   was   held   that   the   enforcement   of 


an  order  directing  the  payment  of  the  ex- 
penses of  a  receiver  by  imprisonment  was 
not  unlawful  because  an  imprisonment  for 
debt,  since  under  the  laws  of  New  York 
(Civ.  Pro.  §  1241)  disobedience  of  an  order 
is  punishable  as  for  a  contempt  of  court, 
where  it  required  the  payment  of  money  to 
the  court  or.  to  an  officer  of  the  court;  In 
re  Leinweber  (D.  C,  Ct.),  12  Am.  B.  E. 
175,  128  Fed.  641 ; '  In  re  Taylor  (D.  C, 
Col.),  7  Am.  B.  E.  410,  114  Fed,  607; 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B. 
R.  224;  Ripon  Knitting  Works  v.  Schreiber 
(D.  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed. 
810;  In  re  Anderson  (D.  C,  S.  Car.),  4  Am. 
B.  R.  640,  103  Fed.  854;  In  re  Schlesinger 
(C.  C.  A.,  2d  Cir.),  4  Am.  B.  R.  361,  102 
Fed.  117;  In  re  Rosser  (C.  C.  A.,  8th  iCir.)> 
4  Am.  B.  R.  153,  101  Fed.  562. 

Enforcement  of  contempt  order;  imprison- 
ment for  debt. — Where  the  record  in  con-" 
tempt  proceedings  shows  that  a  bankrupt, 
who  has  been  ordered  to  turn  over  prop'erty 
to  his  trustee,  has  neither  possession  of  the 
property  nor  ability  to  comply  with  the  order, 
he  cannot  be  legally  punished  for  contempt; 
and  if,  in  such  case,  notwithstanding  his 
inability,  the  court  orders  the  bankrupt  com- 
mitted for  failure  to  obey,  such  order  has  no 
justification  as  a  contempt  proceeding,  but, 
having  no  purpose,  except  to  force  by  im- 
prisonment the  payment  of  money  on  debts, 
it  amounts  to  an  imprisonment  for  debt.  In 
re  Purvine,  2  Am.  B.  R.  787,  96  Fed.  192, 
and  Samel  v.  Dodd,  16  Am.  B.  R.  163,  142 
Fed.  68,  discussed  and  the  latter  case  ap- 
proved. Stuart  V.  Reynolds  (C.  C.  A.,  5th 
Cir.),  29  Am.  B.  R.  412,  204  Fed.  709. 
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order  of  the  court  directs  the  surren(ier  to  the  proper  officer  of  property  in 
respect  to  which  the  court  has  jurisdiction,  the  obligation  and  dilty  of  the 
person,  to  whom  it  is  directed  to  surrender  cannot  be  converted  into  a  debt  by 
his  mere  refusal  to  comply  with  the  order.  ^®^  The  commitment  for  disobedience 
of  an  order  directing  that  property  belonging  to  the  bankrupt's  estate  be 
delivered  to  the  trustee,  is  not  a  punishment  for  non-pajinent  of  a  debt.  There 
is  no  debt  due  the  trustee.  The  punishment  is  inflicted  for  failure  to  perform 
a  legal' duty. ^®* 

c.  When  proceedings  will  lie. —  (1)  In  genekal. —  The  power  of  commit- 
ment should  be  cautiously  exercised  and  only  when  its  propriety  is  beyond  a 
reasonable  doubt;  it  should  appear  from  the  facts  in  the  case  that  there  has 
been  a  wilful  disobedience  of  the  order."®  It  should  not  be  exercised  to 
compel  the  payment  of  a  debt,  or  to  punish  for  a  fraudulent  transfer.^"" 
There  should  be  clear  and  convincing  proof  amounting  at  least  to  a  fair 
preponderance  of  evidence,  that  the  person  charged  with  the  contempt  is 
guilty  thereof  .^**^ 


197.  Schweer  v.  Bfown  (C.  C.  A.,  8th 
Oir.),  12  Am.  B.  E.  178,  130  Fed.  328,  affd., 
12  Am.  B.' R.  673,  195  U.  S:  171;  In  re 
Sehlesinger  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R. 
361,  102  Fed.  117. 

198.  Order  to  pay  over  not  an  order  to 
pay  debt. —  In  the  case  of  Samel  v.  Dodd 
(C.  C.  A.,  5th  Cir.),  16  Am.  B.  R.  163,  142 
Fed.  68,  the  court  said:  "  The  order  to  pay 
over  money,  or  to  surrender  other  property 
as  the  case  may  he,  in  the  possession  of  the 
bankrupt  and  forming  part  of  his  estate, 
is  not  an  order  for  the  payment  of  a  detot, 
but  an  order  for  the  surrender  of  assets  of 
the  banknn^  placed  in  custodia  legis  by 
the  adjudication;  and  his  commitment  upon 
refusing  to  comply  with  the  order  is  not  im- 
prisonment for  debt."  See  also  in  re 
Sehlesinger  (C.  C.  A.,  2d  Cir.),  '4  Am.  B.  R. 
361,  102  Fed.  117;  Schweer  v.  Brown  (C.  C. 
A.,  8th  Cir.),  12  Am.  B.  R.  178,  130  Fed.  328, 
affd.  12  Am.  B.  R.  673,  195  U.  S.  171;  In  re 
Holland  (D.  C,  N.  Y.),  23  Am.  B.  R.  835, 
176  Fed.  624. 

199.  Moody  v.  Cole  (D.  C,  Me.),  17  Am. 
B.  R.  818,  148  Fed.  295,  holding  that  in 
bankruptcy  a  contempt  proceeding  is  criminal 
in  its  character,  and  the  conclusion  that  a 
party  is  in  contempt  should  he  reached  only 
upon  evidence  which  induces  helief  beyond  a 
reasonahle  doubt;  In  re  Switzer  (D.  C,  S. 
Car.),  15  Am.  B.  R.  468,  140  Fed.  976;  In  re 
Adler  (D.  C,  Tenn.),  12  Am.  B.  R.  19,  129 
Fed.  502;  In  re  Goldfarb  Bros.  (D.  C,  Ga.), 
12  Am.  B.  E.  386,  131  Fed.  643;  American 
Trust  Co.  V.  Wallis  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  R.  360,  126  Fed.  466;  Boyd  v.  Gluck- 
lieh  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  393, 
116  Fed.  140;  In  re  De  Gottardi  (D.  C,  Cal.) , 
7  Am.  B.  R.  723,  114  Fed.  328;  In  re 
Sehlesinger  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R. 
361,  102  Fed.  Ill;  In  re  Anderson  (D.  C, 
S.  Oar.),  4  Am.  B.  R.  640,  103  Fed.  854; 
In  re  Deuell  (D.  C.,  Mo.),  4  Am.  B.  R.  60, 
100  Fed.  634;  In  re  Mayor  (D.  C,  Wis.), 
3  Am.   B.  E.   533,  98   Fed.   839;    In  re   Mc- 


Cormick  (D.  C,  N.  Y.),  3  Am.  B.  R.  340, 
99  Fed.  56. 

Power  exercised  with  caution. — in  the 
ease  of  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.,163,  167,  142  Fed.  68,  the  court 
said :  "  While  bankruptcy  courts  are  vested 
with  power  to  require  bankrupts  to  surrender 
their  property,  and ,  to  enforce  obedience  to 
the  order  by  attachment  jor  cbnteonpt,  yet 
the  power  is  '  far  reaching  and  drastic  and 
should  be  exercised  with  cautious  discretion.'- 
Indeed,  it  may  be  said  that  it  should  never  be 
exercised  except  in  a  plain  case,  and  always 
with  a  due  regard  to  the  constitutional  rights 
of  the  citizen.  .     It  is  objected,  how- 

ever, that  the  failure  of  the  courts  to  exer- 
cise with  a  firm  hand  the  power  to  punish, 
by  contempt  proceedii^s,  designing  and  un- 
scrupulous bankrupts,  would  practically  de- 
prive the  law  of  its  eflScacy  and  convert  it 
into  a  mere  shield  for  the  protection  of  dis- 
honest debtors.  In  doubtful  cases  the_  power 
should  not  be  exercised;  and  in  view  of  the 
stringent  provisions  of  law  punishing  fraudi-i- 
lent  conduct,  and  other  forms  of  dishonesty, 
on  the  part  of  the  bankrupt,  the  objection  is 
untenable.  The  original  act  not  only  eon- 
tains  ample  provisions  for  the  punishment  of 
the  bankrupt  in  the  regular  mode  of  trial  by 
jury,  for  false  swearing  'and  for  the  fraudu- 
lent disposition  of  assets  ( §  29 ) ,  but  section 
14,  as  amended  by  the  act  of  1903  renders  it 
extremely  difficult,  if  not  impossible,  for  the 
contuauacious  or  dishonest  bankrupt  to  secure 
a  discharge  from  his  indebtedness." 

200.  In  re  Djckens  (D.  C,  Ala.)  23  Am. 
B.  E.  659,  175  Fed.  808;  In  re  Holland  (D.  C, 
N.  Y.),  23  Am.  B.  R.  835,  176  Fed.  624. 

201.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re  Mize 
(D.  C,  Ala.),  22  Am.  B.  R.  577,  172  Fed. 
945;  In  re  Dickens  (D.  C,  Ala.),  23  Am. 
B.  R.  659,  175  Fed.  808;  In  re  Cramer  (D.  C, 
Mass.),  23  Am.  B.  R.  635,  175  Fed.  879; 
In  re  Alphin  &  Lake  Cotton  Co.  (D.  C,  Ark.) , 
12  Am.  B.  E.  653,  131  Fed.  824;  In  re  Purvine 
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Courts  of  Bankkuptct  and  Jukisdictiojst.         [§  2,   CrC). 


(2)  Possibility  of  perfoemance. — ^It  sbould  not  be  souglit  'by-  pro- 
ceedings for  contempt  to  compel  a  person  to  do  that  which  hejias  no  power 
to  do.  If  it  is  sought  to  compel  the  bankrupt  to  surrender  to  the  .trustee 
property  belonging  td  the  estate  it  must  appear  that  such  property  is  in  the 
actual  control  or  possession  of  the  bankrupt  and  that  it  is  possible  for  him  to 
surrender  it.^"^  This  fact  should  be  established  by  clear  and  convincing 
proof, —  by  a  fair  preponderance  of  evidence,  and  in  some  cases  it  has  been 
held  that  the  evidence  must  be  sufficient  to  satisfy  the  mind  beyond  a  reason- 
able doubt.^**^  If  the  bankrupt  denies  under  oath  that  he  has  the  money  or 
property  in  his  possession,  he  should  not  be  punished  by  commitment  unless 
it  is  shown  beyond  a  reasonable  doubt  that  he  is  able  to. produce  the  same.^*** 


(C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  787,  96 
Fed.  192. 

202.  Boyd  v.  Glucklich  (C.  C.  A.,  8th  lOir.), 
8  Am.  B.  E.  393,  116  Fed.  140;  In  re  Mize 
(D.  C.,  Ala.),  22  Am.  B.  E.  577,  172  F'ed. 
945;  Freed  v.  Central  Trust  Co.  (C.  C.  A., 
7th  Oir.),  33  Am.  B.  R.  64,  215  Fed.  873, 

Impossible  to  perforin. —  In  the  case  of 
Goldfarb  Bros.  (D.  C,  Ga.),  12  Am.  B.  E. 
386,  lal  Fed.  643,  the  court  held  that  a 
bankrupt  cannot  be  required,  under  a  pro- 
ceeding for  contempt,  to  do  that  which  is 
out  of  his  power  to  do ;  the  evidence  in  such  a 
proceeding  should  satisfy  the  court  beyond  a 
reasonable  doubt  that  the  bankrupt  has  tihe 
money  or  goods  dn  his  possession  or  control 
and  is  able .  to  turn  them  over  wlien  so 
'ordered.  Sohweer  v.  Brown  (C.  C  A.,  8th 
Cir.),  12  Am.  B.  E.  178,  130  Fed.  328;  In  re 
Adler  (D.  C,  Tenn.),  12  Am.  B.  E.  19,  129 
Fed.  902;  In  re  Gertsel   (D.  C,  111.),  10  Am. 

B.  E.  411,  123  Fed.  166;  Sinsheimer  v.  Simon- 
son  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  E.  537, 
107  Fed.  898;  Matter  of  Adler  (D.  C,  Okla.), 

21  Am.  B.  E.  371;  In  re  Mize   (J>.  C,  Ala.), 

22  Am.  B.  E.  577,  172  Fed.  945;  In  re 
Reynolds  (D.  C,  Ala.),  27  Am.  B.  R.  200, 
190  Fed..  967,  affd.  29  Am.  B.  R.  412,  204 
Fed.  709.  An  order  will  not  be  granted 
directing  the  bankrupt  to  turn  over  prop- 
erty alleged  to  have  been  in  his  possession 
six  years  prior  thereto,  the  time  of  begin- 
ning the  proceedings  in  bankruptcy,  in  the 
absence  of  proof  of  the  bankrupt's  ability 
to  comply  with  the  order.     In  re  Euos    (D. 

C,  Pa.),  21  Am.  B.  E.  257,  164  Fed.  749. 
Where  a  bankrupt  has  no  property  in  his 

possession  or  under  his  control  he  should  not 
be  imprisoned  for  contempt  for  failing  to  com- 
ply with  an  order  of  the  referee  to  turn  over 
money,  although  he  has  committed  one  of  the 
offences  mentioned  in  section  29  of  the  Bank- 
ruptcy Act.  Matter  of  McNaught  (D.  C, 
Mass.),  35  Am.  B.  E.  609,  225  FM.  511. 

203.  See  cases  cited  in  preceding  note. 
Proof    required. —  Clear     and     convincing. 

Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am. 
B.  E.   163,   142  Fed.   68;   In   re  Levy   &  Co. 

(0.  e.  A.,  2d  Cir.),  15  Am.  B.  E.  166,  142 
Fed.  442;  In  re  Dickens  (D.  C,  Ala.),  23 
Am.  B.  E.  659,  175  Fed.  808. 

Beyond  reasonable  dou'bt.  In  re  De  Gottardi 

(D.  C.,Cal.),  7  Am.  B.  ^.  723,  114  Fed.  328, 


citing    Ripon   Knitting   Works   v.    Schreiber 

(D.  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed. 
810;  In  re  McCormick  (D.  C,  K  Y.),  3 
Am.   B.   E.   340,  99   Fed.   56;   In  re  Purvine 

(C.  C.  A.,  5th  Cir.),  2  Am.  B.  E.  787,  37 
C.  C.  A.  446,  96  Fed.  192;  Boyd  v.  Glucklich 

(C.  C.  A.,  8th  Cir.),  8  Am.  B.  E.  393,  116 
F'ed.  131;  In  re  Goldfarb  Bros.  (D.  C,  Ga.), 
12  Am.  B.  E.  389,  131  Fed.  643 ;  In  re  Gash- 
man  (D.  C,  N.  Y.),  21  Am.  B.  R.  284;  In  re 
Mize  (D.  C,  Ala.),  22  Am.  B.  R.  577,  172  * 
Fed.  945.  Proceedings  not  criminal  and  same 
degree  of  proof  not  required,  see  In  re  Cole 

(C.  C.  A.,  1st  dr.),  16  Am.  B.  R.  302,  144 
Fed.  392;   In  re  Alphin  &  Lake  Cotton  Co. 

(D.  C,  Ark.),  14  Am.  B.  R.  194,  134  Fed. 
477.  Before  a  bankrupt  may  be  committed 
for  contempt  in  failing  to  obey  an  order  to 
turn  over  property  to  his  trustee,  the  court 
should  be  satisfied  by  proof  beyond  a  reason- 
able doubt  that  he  has  presejtt  ability  to 
comply.  Kirsner  v.  Taliaferro  (fc.  C.  A.,  4th 
Cir.),  29  Am.  B.  R.  832,  202  Fed..  51.  If  a 
district  court  cannot  find  affirmatively  that 
the  bankrupt  had  tlie  property  under  his  con- 
trol or  in  his  possession,  he  should  not  be 
punished,  Stuart  v.  Reynolds  (C.  C.  A.,  5th 
Cir.),  29  Am.  B.  R.  412,  204  Fed.  709,  affg. 
27  Am.  B.  R.  200,  190  Fed.  967;  Matter  of 
Dixon  (D.  C,  Mass.),  35  Am.  B.  R.  482, 
224  Fed.  624. 

204.  Denial  by  person  charged;  proof  re- 
quired.—  In  the  case  of  Ripon  Knitting 
Works  V.  Schreiber  (D.  C,  Wash.),  4  Am. 
B.  R.  299,  304,  101  Fed.  810,  the  court  said: 
"One  of  the  principal  grounds  of  defense 
upon  which  the  respondent  relies  is  contained 
in  his  answer  denying  that  he  has  any  money.' 
His  answer  is  not  conclusive,  but  the  rule 
in  such  cases  requires  that  the  denial  be 
overcome  by  evidence  proving  beyond  a  rea- 
sonable doubt  that  the  bankrupt  actually 
has  the  present  possession^or  control  of 
money,  or  that  any  alleged  transfer  or  other 
disposition  of  it  is  a  mere  subterfuge  which 
does  not  prevent  him  from  producing  it." 
See  In  re  Mayer  (D.  C),  3  Am.  B.  R.  533, 
98  Fed.  839;  In  re  Purvine  (C.  C.  A.,  5th 
Cir..),  2  Am.  B.  R.  787,  sY  C.  C.  A.  446, 
96  Fed.  192;  Stuart  v.  Reynolds'  (CO.  A., 
8th  Cir.),  29  Am.  B.  E.  512,  204' Fed.  709, 
affg.  27  Am.  B.  E.  200.  So  also  in  the  case 
of  In  re  Adler  (D.  C.,  Tenn.),  12  Am.  B.  R. 
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Bare  denial  of  itself  is  not,  for  obvious  reasons,  conclusive.**"  It  must  at 
lieast  appear  that  the  property  directed  to  be  surrendered  is  part  of  the  bank- 
rupt's estate,  and  that  the  person  to  Whom  the  order  is  directed  has  control 
of  it  at  the  time.^"*'  The  order  to  restore  may  be  directed  to  both  the  bank- 
rupt and  his  wife,  if  either  or  both  have  had  possession  of  the  property.^"' 
(3)  OooD  faith;  failure  to  explain.— It  should  appear  that  the  person 
complained  of  was  acting  in  bad  faith  and  for  the  purpose  of  evading  the 


19,  129  Fed.  502,  the  court  said:  "The  court; 
has  no  doubt  of  the  power  of  the  court.  Where 
it  reasonably  appears  that  the  bankrupt  has 
the  money  in  his  possession  or  under  his 
control,  to  compel  him  to  pay  it  over;  but 
that  fact  must  appear  by  something  more 
substantial  than  mere  presumptions  or  infer- 
ences taken  from  such  circumstances  as  those 
nhich  have  been  proven  in  this  case.  To 
invoke  that  power  requires  something  like 
inoontestible  proof  as  against  the  bankrupt's 
denial  that  he  'has  the  money!" 

Denial  of  possession  insufBcient. —  Where 
the  evidence  shows  that  at  or  shortly  before 
his  adjudication,  certain  goods  or  their  value 
were  in  bankrupt's  possession,  they  will  be 
presumed  to  have  remained  in  his  possession, 
or  under  his  control,  until  their  disposition 
or  disappearance  is  satisfactorily  accounted 
for;  and  his  sworn  denial  that  he  is  in  the 
possession  of  the  goods  or  money,  is  insuf- 
ficient. Kirsner  v.  Taliaferro  (C.  C.  A.,  4th 
Oir  ),  29  Am.  B.  K.  832,  202  Fed.  51. 

205.  In  re  Friedman  (D.  C,  N,  Y.),-18 
Am.  B.  E.  712,  153  Fed.  939,  affd.  20  Am. 
B.  R.  37,  161  Fed.  260;  In  re  Marks  (D.  C., 
Pa.),  23  Am.  B.  R.  911,  176  Fed..  1018; 
In  re  Goldfarb  Bros.  (D.  C,  Ga.),  12  Am.' 
B.  R.  386,  131  Fed.  643;  In  re  Lasky  (D.  C, 
Ala.),  20  Am.  B.  R.  729,  163  Fed.  99;  In  re 
Gerstel  (D.  C,  111.),  10  Am.  B.  R.  411,  123 
Fed.  166;  Schweer  v.  Brown  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  178,  130  Fed.  328; 
Matter  of  Kramer  &  Muchnick  (D.  C,  Pa.), 
31  Am.  B.  R.  525,  210  Fed.  977,  holding  that 
where  bankrupts  deny  their  ability  to  com- 
ply with  an  order  to  turn  over  moneys,  but 
the  evidence  shows  that  such  denial  is  false 
or  fraudulent  and  that  the  case  is  one  of  sim- 
ple concealment,  they  should  be  adjudged  in 
contempt  and  committed. 

206.  In  re  Rosser   (C.  C.  A.,  8th  Cir.),  4. 
Am.  B.  R.  153,  101  Fed.  462;   In  re  Wilson 
(D.   C,  Ark.),  8  Am.   B.   R.   612,   116   Fed. 

419;  In  re  Adler  (D.  C,  Tenn.),  12  Am.  B.  R. 
19,  129  Fed.  902. 

Control  of  property. —  Where  it  appears 
that  money  in  the  bank  was  taken  by  the ' 
bankrupt  after  a  petition  in  invohmtary 
bankruptcy  was  filed,  but  before  adjudica- 
tion, and  it  does  not  seem  probable  that  the 
money  was  expended  for  the  support  of  his' 
family,  it  will  be  held  to  be  under  his  con- 
trol and  he  may  be  adjudged  in  conteimpt 
for  failure  to  turn  it  over  to  his  trustee. 
In  re  Kane  (D.  C,  .Pa.),  10  Am.  B.  R. 
478,  125  Fed.  984;  In  re  Gerstel  (D.  C,  111.), 
10  Am.  B.  R.  411,  123  Fed.  166.     Where  the 


property  is  beyond  the  present  control  of  the 
bankrupt  and  in  the  hands  of  third  parties 
claiming  title  derived  prior  to  the  proceed- 
ings in  bankruptcy,  the  court  may^not  punish 
either  of  them  for  contempt,  although  the 
transaction  is  manifestly  fraudulent.  In  re 
Mayfer  (D.  C,  Wis.),  3  Am.  B.  R.  533,  98 
Fed.  839.  It  would  be,  different  if  the  prop- 
erty claimed  was  in  the  bankrupt's  possession. 
In  re  DeGottardi  (D.  €.,  Cal.),  7  Am.  B.  R. 
723,  144  Fed.  328.  Loss  of  money  in  gam- 
bling is  not  a  sufficient  defense.  Ripon  Knit- 
ting Works  v.  Schreiber  (D.  C.,  Wash.),  4 
Am.  B.  R.  299,  101  Fed.  810.  Where  it  ap- 
peared ,  that  an  alleged  robbery  of  stock  be- 
longing to  a  bankrupt  merchant  never 
occurred-  and  that  such  stock  is  still  under 
his  control,  the  disobedience  of  an  order 
directing  the  -bankrupt  to  deliver  over  the 
stock  to  his  trustee  is  a  contempt  of  court. 
In  re  Levin  (D.  C,  N.  Y.),  6  Am.  B.  R.  743, 
113  Fed.  498. 

Present  possession. —  In  the  ease  of  In  re 
Barton  Bros.  (D.  0.,  Ark.),  18  Am.  B.  R. 
98,  149  Fed.  620,  the  court  said:  "It  is 
seen  by  an  examination  of  the  decisions  last 
quoted,  unless  they  were  in  possession  of  the 
money  at  the  time  the  order  is  .made  to 
pay  over,  the  court  has  no  power  to  make 
the  order."  In  the  case  of  In  re  Rosser 
(C.  €.  A.,  8th  Cir.),  4  Am.  B.  R.  153,  101 
Fed.  562,  it  was  held  that  two  essential  facts 
condition  the  lawful  exercise  of  the  power 
to  require  a  bankrupt  or  other  person  to  pay 
or  deliver  "to  the  trustee  money  or  property 
in  his  possession :  ( 1 )  the  money  or  .prop- 
erty directed  to  be  delivered  to  the  trustee 
is  apart  of  the  bankrupt  estate  and  (2)  that 
the  bankrupt  or  person  ordered  to  deliver  it 
has  it  in  his  possession  or  under  his>control 
at  the  time  the  order  of  delivery  is  made. 
See  also  In  re  Diclcens  (D.  C,  Ala.),  23  Am. 
B.  R.  659,  175  Fed.  808;  In  re  Rogowski 
(D.  C,  Ga.),  21  Am.  B.  R.  551,  166  Fed.  165. 

Liability  of  alleged  partner. —  Where  one  of 
the  members  of  a  bankrupt  partner'ship  was 
a  mere  clerk,  received  what  was  equivalent 
to  wages,  and  had  nothing  to  do  with  the 
real  conduct  of  the  business,  and  actually 
turned  over  all  the  proceeds  of  property 
ceiyed  a,  short  time  before  bankruptcy  to  Ma 
partner,  and  never  knew  what  became  of 
them,  he  should  not  be  held  liable  for  failure 
to  account  for  the  same.  Matter  of  Vyse 
(D.  C,  N.  Y.),  34  Am.  B.  R.  378,  220  Fed. 
727. 

207.  Power  v.  Fuhrman  (C.  C.  A.,  9thi 
Cir.),  34  Am.  B.  E.  418,  220  Fed.  787. 


62 


Courts  of  Baktkeuptcy  and  Jurisdictiow.         [§  2,   (16). 


provisions  of  the  law;  thus,  an  attorney  who  in  good  faith,  but  wrongly, 
advises  a  State  qourt  as  to  the  right  of  such  court  to  compel  a  receiver  in 
bankruptcy  to  surrender,  property  in  controversy  cannot  be  adjudged  guilty 
of  contempt.^  The  fact  that  the  person  complained  pf  acted  under  advice 
of  counsel  may  not  in  every  case  be  a  defense.^"®  A  bankrupt  who  refuses 
to  account  for  property  which  should  have  been  in  his  -possession  without 
any  effort  to  explain  the  loss  of  the  property  may  be  adjudged  guilty  of 
contempt. ^^'*  The  failure  or  refusal  to  explain  what  became  of  property 
not  scheduled  by  the  bankrupt,  and  in  his  possession  immediately  prior  to  his 
bankruptcy,  as  where  he  merely  answers  all  material  questions  as  to  the 
disposition  of  such  property  by  saying:  "  I  don't  know,"  or  "  I  can't  remem- 
ber," connected  ^yith  convincing  proof  that  he  had  designed  to  convert  his 
assets  into  money  and  defraud  his  creditors,  will  justify  his  commitment 
for  contempt.^'"    The  rule  is  that  property  of  a  bankrupt  estate,  traced  to  the 


208.  In  re  Watts,  10  Am.  B.  R.  113,  190 
U.  S.  1,  23  Sup.  Ct.  718;  In  re  Zier  &  Co. 
(C.  C.  A.,  7th  Cir.),  15  Am.  B.  R.  646,  142 
Fed.   102. 

The  attorneys  for  parties  who  were  re- 
sponsible for  the  seizure  of  property  from 
the  sheriff  and  .its  removal  from  the  district 
when  the  bankruptcy  proceedings  were  insti- 
tuted are  equally  guilty  with  their  clients 
of  contempt,  which  may  only  be  purged  by  a 
return  of  the  property  or  payment  of  its  full 
value.  In  re  Walsh  Bros.  (D.  C,  Iowa),  20 
Am.  B.  E.  472,  159  Fed.  560. 

209.  In  re  Home  Discount  Co.  ( I>.  C,  Ala. ) , 
17  Am.  B.  R.  168,  147  Fed.  538. 

Advice  of  counsel. —  In  the  case  of  Orr  v. 
Tribble  (D.  a,  Ga.)„  19  Am.  B.  R.  849,  158 
Fed.  897,  it  was  held  that  a  sheriff  who  is 
in  possession  of  property  by  virtue  of  a  levy 
will  not  be  adjudged  in  contempt,  where, 
in  good  faith  and  acting  under  advice  of 
counsel,  he  refuses  to  surrender  the  property 
upon  the  demand  of  the  receiver  in  bank- 
ruptcy. See  In  re  Strobel  (D.  C,  N.  Y.),  20 
Am.  B.  R.  754,  163  Fed.  380. 

210.  In  re  Deuell  (D.  C,  Mo.),  4  Am. 
B.  R.  60,  100  Fed.  633.  Compare  In  re 
Schlesinger  (D.  C,  N.  Y.),  3  Am.  B.  R.  342, 
97  Fed.  930,  in  which  case  the  court  com- 
mitted a  bankrupt  who  failed  to  account  for 
a  certain  sum  of  money  in  his  possession 
which  had  been  directed  to  be  paid  to  the 
trustee. 

Concealment  of  property. —  The  mere  fact 
that  the  possession  and  control  by  the  bank- 
rupt is  not  open  and  notorious  would  not  pre- 
vent his  punishment  for  contempt.  A  con- 
cealment of  the  property  in  controversy  by 
the  bankrupt  and  his  refusal  to  disclose  may 
be  a  contempt,  and  where  tlie  facts  are  such 
as  to  indicate  concealment  the  court  may  en- 
force its  order  to  surrender  the  property  by 
commitment.  In  re  Shachter  (I).  C.,  Ga.), 
9  Am.  B.  R.  499,  119  Fed.  1010;  Boyd  v. 
Glucklich  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  E. 
393,  116  Fed.  131,  in  which  Judge  Sanborn 
said:  "The  rule  by  which  this  issue  is  to 
be  determined  is  that  the  property   of  the 


bankrupt  estate  traced  to  the  recent  pos- 
session or  control  of  the  bankrupt  is  pre- 
sumed to  remain  there  until  he  satisfactorily 
accounts  to  the  court  for  its  disposition  or 
disappearance.  He  cannot  escape  an  order 
for  its  surrender  by  simply  adding  perjury 
to  fraudulent  concealment  or  misappropria- 
tion." See  also  In  re  Purvine  (C.  C.  A.,  5th 
Cir.),  2  Am.  B.  R.  787,  96  Fed.  192;  In  re 
Wilson  (D.  C,  Ark.),  8  Am.  B.  R.  612,  116 
Fed.  419; 'In  re  Lesains  (D.  C,  Pa.),  21 
Am.  B.  R.  23,  163  Fed.  614;  In  re  Rogowski 
(D.  C,  Qa..),  21  Am.  B.  R.  553,  166  Fed.  165. 

Explanation  as  to  money  in  recent  posses- 
sion, but  not  scheduled. —  Where  the  bank- 
rupt, a  woman,  fails  to  account  for  a  rela- 
tively large  amount  of  goods  which  she  had 
purchased  prior  to  bankruptcy,  to  keep  any 
books  of '  accounts,  and  to  make  any  explana- 
tion of  the  great  discrepancies  in  the  amount 
turned  over  to  the  trustee  and  the  amount 
which  she  should  have  had  on  hand,  and 
where  the  husband  and  son,  who  carried  on 
business  for  her,  have  testified  that  they  did 
not  appropriate  or  have  the  goods  or  the 
money,  she  must  either  account  for  this 
money  or  pay  the  penalty  by  being  com- 
mitted for  contempt  until. she  accounts  for 
and  turns  over  to  the  trustee  the  sum  which, 
after  making  all  possible  allowances  in  her 
favor,  represents  the  amount  unaccounted  for. 
In  re  Deuell  (D.  C,  Mo.),  4  Am.  B.  E.  60, 
100  Fed.  633;  In  re  Richards  (D.  C,  Ark.), 
25  Am.  B.  E.  176,  183  Fed.  501. 

A  bankrupt's  willingness  to  admit  that  he 
gambled  with  everything  upon  which  he  could 
lay  his  hands  does  not  excuse  him  from  liabil- 
ity to  account  to  his  trustee  for  several  thou- 
sand dollars  in  his  possession  a  short  time 
before  bankruptcy.  Matter  of  Vyse  (D.  C, 
N.  Y.)  34  Am.  B.  R.  378,  220  Fed.  727. 

211.  In  re  Richards  (D.  C,  Ark.),  25  Am. 
B.  E.  176,  183  Fed.  501 ;  In  re  Meier  (C.  C. 
A.,  8th  Cir.),  25  Am.  B.  R.  272,  182  Fed.  799; 
In  re  Rosser  (D.  C,  Mo.),  2  Am.  B.  R.  746, 
96  Fed.  308;  United  States  v.  Appel  (D.  C, 
N.  Y.),  31  Am.  B.  R.  154,  211  Fed.  495. 
And  see  cases  cited  under  §  41a,  post. 
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recent  control  or  possession  of  the  bankrupt,  is  presumed  to  remain  there 
until  he  satisfactorily  accounts  to  the  court  for  its  disposition  or  disappear- 
ance,^^^  But  where  the  property  is  not  described  and  the  person  proceeding 
against  the  bankrupt  is  unable  positively  to  assert  that  particular  property, 
or  a  particular  sum,  has  been  removed  or  concealed,  contempt  proceedings 
are  not  justified.^^* 

(4)  Instances  of  contempt. — A  surrender  of  property  by  a  bankrupt, 
after  a  petition  in  laankruptcy,  had  been  filed,  to  a  secured  creditor  may  be 
punished  as  a  contempt  both  on  the  part  of  the  bankrupt  and  the  creditor.^'* 
Likewise  a  bankrupt. is  guilty  of  contempt  when,  after  the  filing  of  an 
involuntary  petition  and  the  service  of  process,  he  pays  an  indebtedness.^^^ 


212.  In  re  Laskey  (D.  C,  Ala.),  20  Am. 
B.  E.  729,  163  Fed.  99;  Boyd  v.  Glucklici 
(C.  C.  A.,  SthCar.),  8  Am.  B.  E.  393,  116  Fed. 
138,  53  C.  C.  A.  451  (opinion  of  Judge  San- 
born) ;  In  re  Fidler  &  Son  (D.  C,  Pa.),  21 
Am.  B.  E.  101,  163  Fed.  973 ;  In"  re  Cramer 
(D.  C,  Mass.),  23  Am.  B.  E.  635,  175  Fed. 
879;  In  re  Epstein  (Eef.,  Pa.),  15  Am.  B.  E. 
711 ;  In  re  Adler  (D.  C,  Tenn. ) ,  12  Am.  B.  E. 
19,  129  Fed.  502;  In  re  Kane  (D.  C,  Pa.), 
10  Am.  B.  E.  478,  12'5  Fed.  984. 

The  recent  possession  of  goods  by  a  bank- 
rupt, unexplained,  is  not  of  itself  sufficient 
to  show  that  he  still  has  them  and,  there- 
fore, sufficient  to  prove  that  he  is  in  contempt 
in  failing  to  obey  an  order  to  produce  them, 
BO  as  to  dispense  with  the  necessity  of  evi- 
dence. Stuart  V.  Eeynolds  (C.  C.  A.,  5th 
Cir.),  29  Am.  B.  E.  412,  204  Fed.  709. 

The  presumpton  of  law,  in  the  abselice  of 
satisfactory  explanation,  is  that  property 
traced  to  the  hands  of  the  bankrupt  a  short 
time  prior  to  the  suspension  of  business  re- 
mains in  his  hands,  and  the  bankrupt  must 
answer  therefor.  In  re  Eoyce  Dry  Goods  Qo. 
(D.  C,  Mo.),  13  Am.  B.  E.  257,  266,  133  Fed. 
100,  citing  In  re  Deuell,  4  Am.  B.  R.  60, 
100  Fed.  633;  In  re  Greenberg  (D.  C,  N".  Y.), 
5  Am.  B.  E.  840,  106  -Fed.  496 ;  In  re  Mc- 
Cormick  (D.  C,  N.  Y.),  3  Am.  B.  E.  340,  97 
Fed.  566;  In  re  Mayer  (D.  C.,  Wis.),  3  Am. 
B.  E.  533,  98  Fed.  839;  Good  v.  Kane  (0.  C. 
A.,  Sth  Cir.),  32  Am.  B.  E.  19,  211  Fed.  956. 

Fraudulent  disposition  of  assets. — -In  the 
case  of  In  re  Shaffer  &  Stern  (D.  C,  N.  Y.), 
26  Am.  B.  E.  54,  185  Fed.  549,  it  appeared 
that  the  firm  became  bankrupt,  and  after 
unsuccessful  effprt  to  compromise  with  the 
creditors,  one  of  the  members  of  the  firm 
transferred  the  assets  of  the  firm  to  a  cor- 
poration; the  corporation  did  not  assume  the 
d^ts  of  the  firm  and  subsequently  the  part- 
ner withdrew  from  the  corporation  a  large 
sum  of  money,  and  it  was  shown  that  money 
belonging  to  the  corporation  was  in  his  hands 
and  he  failed  to  account  therefor;  the  stock 
of  the  corporation  became  worthless;  it  was 
held  that  the  partner  should  be  compelled  to 
pay  to  the  trustee  in  bankruptcy  of  said  firm, 
the  amount  of  money  traced  into  his  hands. 
Burden  of  proving  disposition. —  Where  un- 
scheduled property  is   traced   to  the  recent 


possession  or  control  of  the  bankrupt  a  pre- 
sumption of  fact  arises  that  such  property 
remains  there  until  he  satisfactorily  accounts 
for  its  disposition;  a  presumption  which 
varies  in  weight  with  the ,  circumstances  of 
each  case;. and  the  burden  Is  upon  the  bank- 
rupt to  satisfactorily  account  for  its  non- 
production,  in  assuming  which,  however,  ie  is 
entitled  to  the  benefit  of  a  reasonalble  doubt 
because  the  drastic  means  of  imprisonment 
for  contempt  may  be  invoked  to  enforce  the 
order  to  turn  over.  In  re  Nisenson  (D.  C., 
N.  J..),  24  Am.  B.  E.  915,  182  Fed.  912. 

As  stated  by  the  court  in  the  case  of  In  re 
Meier  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  272, 
182  Fed.  799:  "But  the  settled  rule  is  that, 
when  property  of  a,  bankrupt  estate  is  traced 
to  the  possession  of  one  who  receives  it  upon 
the  eve  of  the  'bankruptcy  of  its  owner,  it 
is  presumed  that  it  remains  in  his  posses- 
sion or  under  his  control  until  he  satisfac- 
torily accounts  to  the  court  of  bankruptcy 
for  its  disposition  or  disappearance;  that  the 
burden  is  upon  him  to  satisfactorily  so  ac- 
count for  it;  and  that  he  cannot  escape  an 
order  for  its  surrender  by  simply  denying 
under  oath  that  he  has  it,  or  that  it  is  the 
property  of  the  bankrupt  estate.  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  E.  224,  22 
Sup.  Ct.  269,  46  L.  Ed.  405;  Boyd  v.  Glucklich 
(C.  C.  A.,  8th  Cir.), '8  Am.  B.  R.  393,  116 
Fed.  135-143,  53  C.  C.  A.  451;  Schweer  v. 
Brown  (C.  C.  A.,  8th  Cir.),  12  Am.  B.  R. 
178,  130  Fed.  328,  64  C.  C.  A.  574;  In  re 
Salkey,  21  Fed.  Cas.  Nos.  12,253  and  12,254." 

213.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re  Rogow- 
ski  (D.  C,  Ga.),  21  Am.  B.  R.  553,  166  Fed. 
165. 

214.  In  re  Arnett  (D..C.,  Tenn.),  7  Am. 
B.  R.  522,  112  Fed.  770.  See  Matter  of  Lutfy 
(D.  C,  N.  Y.),  19  Am.  B.  E.  614,  156  Fed. 
8,73,  to  the  eflfect  that  aiter  notice  of  Ibank- 
ruptey  proceedings  an  attaching  creditor  and 
his  attorney  are  guilty  of  contempt,  if  they 
take  possession  of  the  property. 

215.  Matter  of  Paris  Mfg.  Co.  (D.  C,  Mo.), 
33  Am.  B.  E.  365,  wherein  the  court  said: 
"  It  is  well  established  upon  authority  that 
the  filing  of  a  petition  in  bankruptcy  and 
the  service  of  procfiss  upon  the  bankrupt,  if 
afterwards  followed   by  an   adjudication    of 
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It  is  probable  that  any  unlawful  interference  on  the  part  of  the  bankrupt 
after  adjudication,  may  be  a  contempt,  although  a  mere  threat  to  interfere 
would  not  be  sufRcient.^^*  A  person  who  takes  and  conceals,  intentionally, 
property  of  the  bankrupt  in  his  possession  at  the  time  of  the  adjudication, 
having  no  title,  lien  or  colorable  claim  thereto,  will,  since  the  bankruptcy 
proceeding  is  injunctive  in  character,  be  guilty  of  unlawful  interference  with 
assets  in  the  legal  custody  of  the  court,  which  constitutes  a  contempt.^" 
Any  wilful  disregard  of  an  order  requiring  the  bankrupt  to  pay  to  the 
trustee  money  which  belongs  to  the  estate  may  be  punished. ^^^  A  bank- 
rupt may  be  committed  for  contempt  because  of  his  refusal  to  surrender  his 
books  of  account  to  the  receiv£r  in  bankruptcy. ^^^  So  also  may  a  stake- 
holder be  adjudged  guilty  of  contempt  where  he  refuses  to  surrender  to 
the  marshal  money  placed  in  his  hands  by  the  bankrupt. ^^^  False  swearing, 
although  punishable  as,  perjury,  is  also  punishable  summarily  as  a  contempt 
of  court.^^^  So,  too,  any  intentional  evasion  and  refusal  to  make  proper 
explanation  of  material  facts  or  a  deliberate  determination  to  conceal  such 
facts  may  be  punished.^^^'  A  city  marshal  who  proceeds  in  executing  a  writ 
of  replevin,  although  notified  that  an  injunction  has  been  issued  in  bank- 
ruptcy proceedings,  is  guilty  of  a  contempt.^^*  ; 

d.  Practice. —  (l)  I^  general. —  The  practice  outlined  in  the  case  of 
Mueller  v.  Nugent,^^*  will  be  found  useful  in  conducting  proceedings  in 
contempt.  The  mode  of  proceeding  in  a  court  of  bankruptcy  to  determine 
whether  the  party  complained  of  is  guilty  of  contempt  should  conform  as 
nearly  as  may  be  to  the  established  practice  in  like  cases  in  all  other  United 
States'  courts ;  whatever  is  legally  sufficient  to  purge  a  contempt  in  any  of 

bankruptcy,    constitutes    a '  commanding    in-  Co.   (D.  C.,  Ga. ),  7  Am.  B.  R.  66,  1-12  Fed. 

junction   of  the   court   against   the  interfer-  322. 

ence  of  the  bankrupt  or  third  persons  with,  221.  Matter  of  Fellerman    (D.  C.,  N.  Y.), 

and  their  concealment  or  removal  from  the  17  Am.  B.  R.  785,  149  Fed.  244;   Matter  of 

trustee  or  the  court  of  any  of  the  property  Bronstein    ( Ref.,  N. :  Y. ) ,  24  Am.  B.  R.  524, 

of  the  bankrupt,  and  that  a  wilful  violation  182  Fed.  349;  Matter  of  Shear  (D.  C,  N.  Y.), 

of   such   injunction   will   be  punished   as   a  32  Am.  B.  R.  833,  188  Fed.  677.     But  if  he 

contempt  of  court."  changes  his  mind,  and  swears  truthfully,  he 

216.  In  re   McBryde    (D.  C.,  N.  Car.),   3  ought  not  to  be  punished  for  contempt.     In 
Am.  B.  R.  729,  99  Fed.  686.  re  Gordon  (D.  C.,  N.  Y.),  21  Am.  B.  R.  290, 

217.  Clay  v.  Waters   (C.  C.  A.,  8th  dr.),  167  Fed.  239. 

24  Am.  B.  R.  293,  178  Fed.  385;  In  re  Walsh  222.  Matter  of  Schulman    (D.  C,  N.  Y.), 

Bros.    (D.  C,  Iowa),  20  Am.  B.  R.  472,  159  21  Am.  B.  R.  288,  167  Fed.  237:  Matter  of' 

Fed.  560;  Matter  of  Paris  Mfg.  Co.    (D.  C,  Shear    (D.   C,   N.   Y.),   32  Am.   B.   R.   833, 

Mp.),  33  Am.  B.  R.  565,  holding  that  a  mem-  188  Fed.  677. 

ber  of  a  bankrupt  firm  who  after  its  bank-  Concealment  of  assets;  failure  to  explain. 
ruptcy  pays  out  firm  money  in  satisfaction  —Where  a  bankrupt,  who  has  knowingly 
of  a  personal  debt  is  guilty  of  a  criminal  disposed  of  or  concealed  property  after  notice 
contempt;  Matter  of  Diologue  (D.  C,  N.  J.),  of  involuntary  bankruptcy  proceedings  and 
32  Am.  B.  R.  183,  215  Fed.  462,  holding  tl.at  who  had  immediately  preceding  bankruptcy 
a  person  who,  with  full  knowledge  of  the  squandered  or  recklessly  disposed  of  partner- 
facts,  forcibly  removes  property  from  the  ship  assets  under  circumstances  indicating 
possession  of  a  receiver  is  guilty  of  a  crim-  an  intent  to  defraud  creditors,  is  ordered  to 
mal  contempt  of  court.  account  for  the  property  disposed  of,  a  fail- 
A  B  ^  ^li^?^^  i^'  ^-  ■*•'  ^^  '-'"•''  ^°  '!'■«  °"  ^^^  P*""*  *°  appear  before  a  special 
oio  "t  \'r}  ^^^-  master  and  frankly  explain  the  various  trans- 
T.  J?o  i/a®  Wilson  (D.  C,  Ark.),  8  Am.  B.  actions  is  punishable  as  for  «.  contempt.  In 
K.  612,  116  Fed.  419.  See  as  to  failure  to  re  Smith  (D.  C,  N.  Y.),  26  Am.  B.  R.  399, 
obey  order  directing  bankrupt  to  turn  over  185  Fed.  983. 

to  the  trustee  certain  missing  papers,  In  re  223.  In  re  Wilk    (D.  C,  N.  Y.),   19  Am. 

Herr    p.   C,  Pa.),   25  Am.   B.  R.   141,   182  B.  R.  178,  155  Fed.  943. 

Ln   t  ..       r ,.         o    ,    ^  22*-  184  U.  S.  1,  7  Am.  B.  R.  224. 

220.  Matter  of  Macon  Sash,  Door  &  Lumber 
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such  courts  is  sufficient  for  like  purpose  in  a  court  of  bankruptcy.^^®  In  the 
case  of  Mueller  v.  Nugent,  on  the  verified  petition  of  the  trustee,  the  referee 
issued  a  show  cause  to  the  party  alleged  to  be  in  posssession  of  the  property 
coupled  with  an  injunction.  On  the  r^um  day,  a  response  on  behalf  of  the 
claimant  was  filed.  ,  The  matter  was  then  heard  summarily  by  the  referee 
who  found  the  response  insufficient.  Thereupon,  the  referee  granted  an  order 
directing  a  surrender  to  the  trustee  within  a  limited  period.  On  default 
being  made,  the  referee  certified  the  facts  to  the  judge,  recommending  that 
the  respondent  be  punished  and  conmiitted  for  contempt.  In  this  case,  a 
review  of  this  order  was  asked.:  The  same  result  would  have  been  aQCom- 
plished  had  the  respondent  appeared  voluntarily  before  the  judge  and 
brought  up  the  whole  matter  on  the  merits,  the  judge  not  being  in  such  case 
bound  by  the  findings  of  fact  of  the  referee.^^®  The  judge,  i  with  all  the  facts 
thus  before  him,  affirmed  the  order  of  the  referee,  foimd  the  respondent  guilty 
of  contempt,  and  called  him  to  the  bar  for  commitment.  This  practice'is  not 
fixed  by  rules.  It  may  be  varied  to  fit  the  circumstances  of  each  case. 
Valuable  precedents  will  be  found  in  the  Supreme  Court  decisions  controlling 
the  procedure  to  punish  for  contempts  in  other  than  courts  of  bankruptcy. 
(2)  Notice  of  heaeing. —  The  Iperson  alleged  to  be  in  contempt  must  be 
given  notice  of  the  charge  against  him,  and  be  given  an  opportunity  to  show 
cause  why  he  should  not  comply  with  the  order.^^''  An  order  committing 
a  person  for  failure  to  comply  with  the  direction  of  the  court,  granted  without 
notice  and  an  opportunity  to  be  heard,  violates  one  of  the  fundamental  prin- 
ciples of  our  laws  and  cannot  be  sustained.^* 


825.  Boyd  v.  Glucklich  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131. 

See  cases  cited,  Am.  B.  R.  Dig.,  §   1169; 

For  rules  to  be  observed  in  the  eXereise  of 
jurisdiction  to  punish  for"  contempt,  see  Mat- 
ter of  DeGottardi  (D.  C,  Cal.),  7  Am.  B.  R. 
723,  114  Fed.  328. 

286.  In  re  Mayer  (D.  C,  Wis.),  3  Am.  B. 
R.  533,  98  Fed.  839. 

227.  In  re  Rosser  (C.  C.  A.,  8th  Oir.), 
4  Am.  B.  R.  153,  101  Fed.  462;  Stuart  v. 
Reynolds  (C.  .C.  A:,  5th  Cir.),  29  Am.  B.  R. 
412,  204  Fed.  709,  affg,  27  Am.  B.  R.  200, 
190  Fed.  967. 

A  rule  requiring  the  bankrupt  to  appear 
and  show  cause  why  he  should  not  be  pun- 
ished for  contempt  in  declining  to  answer 
sundry  questions  is  sufficient  where  it  refers 
to  the  transcript  of  proceedings  filed  by  the 
referee.  U.  S.  v.  Goldstein  (D.  C,  Vaj), 
12  Am.  B.  R.  755,  132  Fed.  789. 

228.  Opportunity  to  be  heard. —  In  the 
case  of  In  re  Rosser  (C.  C.  A.,  8th  Cir.),  4 
Am.  B.  R.  153,  101  Fed.  662,  the, court  said: 
"  The  basic  principle  of  English  jurisiprud- 
ence  is  that  no  man  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of 
law,  without  a  course  of  legal  proceedings 
according'  to  those  rules  and  forms  which 
have  been  established  for  the  protection  of 
private  rights.  Such  a  course  must  be  appro- 
priate to  the  case  and  just  to  the  party 
affected.  It  must  give  him  notice  of  the 
charge  or  claim  against  him  and  an  oppor- 
tunity to  be  heard  respecting  the  justice  of 

5 


the  order  or  judgment  sought.  And  the  op- 
portunity to  be  heard  must  he  such  that  lie 
may,  if  he  chooses,  cross-examine  the  wit- 
nesses produced  to  sustain  the  claim  and  pro- 
duce witnesses  to  refute  it  if  a  question  of 
fact  is  in  issue,  and  if  s^  question,  of  law  is 
presented,  the  opportunity  to  be  heard  must 
be  such  that  his  counsel  may,  if  they  desire, 
argue  the  justice  and.  propriety  of  the  judg- 
ment or  order  proposed.  Judicial  orders  or 
judgments  affecting  the  lives  or  property  of 
,  lOitizens  in  the  absence  of  such  a  notice  and 
opportunity  to  the  party  affected  are  viola- 
tive of  the  fundamental  principles  of  our  laws 
and  cannot  be  sustained." 

Nottee  to  bankrupt. —  Where  an  order  re- 
quiring the  bankrupt  to  turn  over  jiroperty 
to  his  trustee  is  based  upon  a  hearing  had 
without  notice  to  the  bankrupt  such  prder 
may  not  be  enforced"  'by  punishment  for  con- 
tempt. In  re  Frank  ( C.  C.  A.,  8th  Cir. ) ,  ^ 
25  Am.  B.  R.  486,  182  Fed.  784.  * 

Right  to  be  heard. —  In  the  case  of  Matter 
of  Banzai  Mfg.  Co.  (C.  C.  A.,  2d  Oir.),  25 
Am.  B.  R.  497,  183  Fed.  298,  the  court  held 
that  where  a  person  has  been  duly  ordered 
to  pay  over  to  the  trustee  money  found  to  be. 
due  the  estate  and  he  fails  to  do  so,  he  is 
nevertheless  entitled  to  be  heard  on  the 
question  whether  he  should  be  committed  to 
jail  for  such  failure,  and  an  em  parte  order 
judging  him  in  contempt,  of  the  application 
for  which  he  had  no  notice,  stating  when  or 
where  Such  application  v/ould  be  made,  Will 
be  reversed. 
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(3)  Pleading;  intervention.  A  proceeding  to  punish  a  bankrupt  for 
contempt  should  be  Jbrought  by  petition,  alleging  essential  facts.  A  petition 
would  be  insufficient  which  merely  contained  such  allegations  as  would  be 
required  for  ordinary  supplementary  proceedings,  without  alleging  that  the 
bankrupt's  failure  to  pay  money  or  restore  property  was  wilful  and  that  he  had 
the  ability  to  do  so  if  he  would.^^  Although  if  it  had  already  been  made  to 
appear  after  a  full  hearing  that  the  bankrupt  had  concealed  available  assets, 
it  would  not  be  necessary  to  allege  inability  to  restore.^^"'  Where  tbe  pro- 
ceeding for  the  examination  of  a  bankrupt  is  brought,  prior  to  the  appoint- 
ment of  a  receiver  or  trustee,  by  petitioning  creditors,  an  order  to  permit 
outside  creditors  to  intervene  for  the  purpose  of  punishing  the  bankrupt  for 
contempt  should  not  be  granted. ''^^ 

(4)  Conduct  of  proceedings;  order  of  commitment. —  The  court  will 
not  be  deceived  by  evasions,  or  deterred  by  consequences. ^^^  It  has  been  held 
that  the  respondent's  answer  may  not  be  traversed  but  that  it  should  be  taken 
as  true,  and  if  in  fact  false,  prosecution  should  be  had  against  him  for  per- 
jury.^^  An  order  which  directs  a  marshal  to  confine  the  bankrupt  in  jail 
until  he  complies  with  the  order  is  erroneous;  the  order  should  permit  the 
bankrupt  to  show  that  he  has  complied  therewith.^*  Upon  a  motion  to 
punish  a  bankrupt  for  contempt  because  of  his  refusal  to  obey  the  order  of 
the  referee  directing  him  to  turn  over  certain  property  to  his  trustee,  the 
only  question  at  issue  is  the  disposition  of  the  property  by  the  bankrupt  since 
the  date  of  the  order;  the  bankrupt  is  estopped  from  denying  that  he  was  in 
possession  of  the  property  directed  to  be  turned  over.^^  A  referee  in  bank- 
ruptcy has  no  jurisdiction,  upon  a  petition  by  the  bankrupt  and  some  of  his 
creditors,  to  order  the  trustee  to  refrain  from  taking  further  proceedings  for 
the  commitment  of  the  bankrupt  for  failure  to  comply  with  an  order  of  the 
court  for  delivery  to  his  trustee  of  certain  property;  this  question  should  be 
determined  by  the  court  upon  the  return  of  the  bankrupt  to  an  order  to 
show  cause. ^^®  Section  41-b  prescribes  the  procedure  to  be  followed  in  the 
punishment  of  a  contempt  before  a  referee.  The  required  steps  must  be 
closely  followed.  Aj^Jfurther  discussion  of  the  required  practice  will  be 
found  under  that  section.^'' 

e.  Contempts  before  referee. —  Subdivision  (16)  seems  merely  to  confer  on 
the  judge  power  to  punish  for  contempts  other  than  those  committed  in  his 
presence  or  consisting  of  violations  of  his  own  orders.  He  has  the  usual 
power,  irrespective  of  statute,"  to  punish  for  contempt  committed  in  his 
presence.      If  the  contempt  is  committed  in  the  presence  of  the  referee,  §  41 

229.  In  re  Cole  (C.  C.  A.,  1st  €ir.),  20  on  the  part  of  the  petitioning  creditors.  Mat- 
Afa.  B.  R.  761,  163  Fed.  180.  ter  o"f  Cantor    (C.   C.  A.,  2d  Cir.),  32   Am. 

230.  Matter    of    Stavrahn    (C.    C.    A.,    2d       B.  E.  768,  215  Fed.  61. 

Cir.),  23  Am.  B.  E.  168,  174  Fed.  330.    As  to  232.  In  re  Kane  (D.  C,  Pa.),  10  Am.  B.  E. 

allegations  in  petition,  see  Am.  B.   E.  Dig.  478,  125  Fed.  984. 

§   1170.  233.  In  re  Purvine,  (C.  C.  A.,  5th  Cir.),  2 

231.  Right  of  outside  creditor  to  move  to  Am.  B.  E.  787,  96  Fed.  192. 

punish  for  contempt. —  Where  no  receiver  or  234.  In  re  Baum   (C.  C.  A.,  8th  Cir.),  22 

trustee  of   a  bankrupt  has  been  appointed.  Am.  B.  E.  295,  169  Fed.  410. 

but  only  a  custodian,  and  an  order  for  ex-  235.  In  re  Frankel  (D.  C,  N.  Y.),  25  Am. 

amination  has  ibeen  obtained  by  the  petition-  B.  R.  920,  184  Fed.  539. 

ing  creditors,  a  motion  by  an 'outside  creditor,  236.  Matter  of   Eystein    (D.   C,   Pa.),   33 

without  previous  application  to  the  court  for  Am.  B.  E.  606,  219  Fed.  635. 

leave  to  intervene  to   punish  the  bankrupt  237.  See  §  41,  "  Contempts  before  referees," 

for  contempt,  should  be  denied,  in  the  absence  post.     See  also   Am.    B.   E.   Dig.,   §§    1170- 

of  any  allegation  of  neglect  or  misconduct  1174. 
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applies.  The  district  court  may  sTimmarily  try  and  determine  the  question 
as  to  whether  an  assault  upon  a  trustee,  as  an  officer  of  the  court,  had  been 
committed,  and  if  so  whether  it  was  a  contempt  of  court.^* 

Vin.  BRINGING  IN  ADDITIONAL  PARTIES. 

Subdivision  6  of  this  section  authorizes  the  court  in  bankruptcy  to  bring  in 
and  substitute  additional  persons  or  parties  when  necessary  for  the  complete 
determination  of  a  matter  in  controversy.  The  case  of  Bryan  v.  Bernheimer 
is  an  instance  where  this  power  was  recognized.^?®  This  power  is  an 
important  one  in  bringing  about  a  complete  determination  of  the-  rights  of 
all  parties  interested  in  the  property  subject  to  the  proceeding.  The  power 
has  been  exercised  to  bring  in  a  non-joining  partner,^*"  and  persons  who 
have  filed  mechanics'  liens  for  labor  and  materials  furnished  to  the  bank- 
rupt in  the  construction  of  a  building.^*'  It  may  be  exercised  where  the  name 
of  a  creditor  has  been  inadvertently  omitted  from  the  schedule.  The  rule 
under  the  former  law,  that  strangers  to  the  proceedings  cannot  be  com- 
pelled to  come  in,  is  probably  still  the  law;  for  subsection  (6)  refers  only 
to  "  proceedings  in  bankruptcy."  ^^  Under  the  case  of  Bardes  v.  Bank,^*^ 
consent  of  the  proposed  defendant  was  necessary,  where  the  stranger  to, the 
proceeding  claimed  title  adversely.  Since  the  amendment  of  1903,  however, 
this  distinction  is  not  important.  The  court  can  -order  the  trustee  to  sue  in  a 
district  court,  and  thus  in  effect  bring  in  strangers  to  proceedings  in  bank- 
ruptcy.^^ The  statute  makes  ample  provision  for  the  intervention  of 
creditors  who  have  failed  for  some  sufficient  reason  to  join  with  the  original 
petitioners.^*^  The  power  to  bring  in  additional  parties  as  conferred  by  this 
subdivision,  is  sufficiently  broad  to  permit  the  bringing  in  of  any  person  who 
has  any  claim  or  interest  which  may  be  properly  determined  in  the 
proceedings. 

IX.  COLLECTION  AND  DISTRIBUTION  OF  ESTATES  AND  DETERMINATION  OF 

CONTROVERSIES. 

a.  In  general. —  By  subdivision  7  of  this  section  courts  of  bankruptcy  have 
power  to  cause  the  assets  of  bankrupts  to  be  collected,  reduced  to  money  and 
distributed,  and  to  determine  controversies  in  relation  thereto  except  as  herein  - 
otherwise  provided.  It  will  not  be  attempted  to  discuss  in  this  place  the 
power  hereinafter  conferred  upon  trustees  to  sue  to  recover  property 
preferentially  and  fraudulently  transferred  or  of  a  court  of  bankruptcy 
generally  to  entertain  a  suit  for  the  collection  of  the  bankrupt's  assets.     These 

238.  Ex   parte   O'Neal    (D.   C,   T"la. ),    11  the  building  and  to  determine  the  validity  of 
Am.  B.  E.  196,  125  Fed.  967.  the  liens,  in  order  to  make  proper  distrilbu- 

239.  181  U.  S.  188,  5  Am.  B.  R.  623.  tion  of  the  funds  arising  under  the  contract 

240.  In  re  O'Brien,  2  N.  B.  N.  Kept.  312.  of  each  lienor,  and  to  determine  what  is  due 
See  In  re  J.  &  M.  Schwarz    (D.  C.,  N.  Y.),  the  bankriipt  estate. 

30  Am.  B.  K.  344,  204  Fed.  326.  242.  Sinsheimer  v.  Simonson  (C.  C.  A.,  6th 

241.  In  re  Hobbs  &  Co.  (D.  C,  W.  Va.),  Oir.),  5  Am.  B.  R.  537,  107  Fed.  898.  See 
16  Am.  B.  R.  544,  145  Fed.  211,  holding  that  also  In  re  Hobbs  &  Co.  (D.  C.,  W.  Va.), 
where  it  becomes  necessary  to  complete  the  16  Am.  B.  R.  544,  145  Fed.  211. 
bankrupt's  building  contract  in  order  to  re-  243.  178  U.  S.  524,  4  Am.  B.  R.  163. 
ceive  payment  from  the  owners,  the  Bank-  244.  See  Loeser  v.  Siavings  Dep.  Bank  & 
ruptcy  Court  has  jurisdiction  under  section  Trust  Co.  (C.  C.  A.,  6th  Gir.),  20  Am.  B.  R. 
2     (6)     to    bring    persons    who    haTe    filed  845,  163  Fed.  212. 

mechanic's  liens  for  labor  and  materials  fur-  245.  See  section  59-f,  and  discussion  under 

nished  to  the  bankrupt  in  the  construction  of       title  "  Intervention  by  other  creditors,"  post. 
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powers  are  more  appropriately  considered  under  other  sections  of  the  act.^*^ 
It  will  only  here  be  attempted  to  show  how  the  power  may  be  exercised 
generally  and  without  special  regard  for  other  provisions  of  the  act.       .,■,. 

b.  Collection  and  distribution. —  (1)  In  general. —  The  act  of  1867  con- 
tained similar  language  conferring  upon  courts  of  bankruptcy  the  power  to 
collect  and  distribute  the  estates  of  bankrupts.  Precedents  under  that  law  will 
be  found  valuable."  The  power  to  turn  a  bankrupt's  estate  into  money  and 
distribute  it  pro  rata  w6uld  probably  flow  from  subd.  15,  were  it  not  specifically 
conferred  by  subd.  7.  The  power  conferred  'by  this  subdivision  is  broad  and 
should  be  liberally  construed  in  connection  with  other  provisions  of  the  act 
to  accomplish  the  purposes  thereof.  The  power  to  collect  and  reduce  to 
money  has  a  bearing  upon  the  jurisdiction  of  the  court  to  entertain  and 
determine  suits  brought  by  receivers  or  trustees  for  the  purpose  of  collecting 
and  reducing  to  money  all  the  assets  of  the  'baiikrtipt.  This  subdivision 
confers  express  power  upon  the  bankruptcy  court  to  aid  duly  authorized 
officers  of  the  court  in  collecting  and  distributing  the  bankrupt's  assets. 
Unless  otherwise  provided  in  the  act,  the  power  conferred  by  this  subdivision 
appears  to  be  plenary.^"" 

(2)  Eecoveey  of  peopeety.^  The  extent  of  this  jurisdiction  and  the  con- 
ditions under  which  it  will  be  exercised  fall  within  the  consideration  of  section 
23  of  the  act,  which  confers  jurisdiction  upon  bankruptcy  courts  in  respect  to 
suits  by  the  trustee,  for  the  recovery  of  property.^®  The  power  to  recover 
property  by  suit  is  subject  to  the  limitation  "  except  as  otherwise  provided  in 
this  act,"  which  evidently  has  reference  to  the  limitation  on  the  jurisdiction 
of  the  district  courts  imposed  by  such  section.^*®  It  is  this  power  to  collect 
the  estate  of  the  bankrupt  that  authorizes  the  court  to  issue  all  necessary 
orders  directing  the  bankrupt'  and  others  having  property  belonging  to  the 
estate  to  surrender  the  same  to  the  trustee.^®"  It  has  been  deemed  sufficient  to 
justify  an  order  directing^  the  bankrupt  to  sign  and  deliver  to  a  stock  exchange 
a  request  for  the  sale  of  his  seat,  and  for  the  payment  of  the  proceeds  to 
the  trustee  in  bankruptcy.^^-^  So,  too,  where  property  of  bankrupt  has  been 
taken  under  a  void  attachment  an  order  may  be  issued  directing  the  surrender 
of  the  proceeds  of  the  attachment  sale  to  the  trustee. ^"^  The  court  may 
I  compel  the  surrender  of  money  or  other  assets  of ,  the  bankrupt,  or  that  of 
some  one  for  him,  on  petition  _and  rule  to  show  cause. ^^^    Where  a  fraudulent 

246.  As  to   jurisdiction   of  district  courts       Works   v.   Sclireiber    (D.   C.   Wash.)    4  Am. 
to   entertain   suits   by   trustees   or   receivers       B.  R.  299,  101  Fed.  810. 

in  bankruptcy,  see  Bankr.  Act,  §  2S-h,  post.  Summary  order  compelling  bankrupt  to 
As  to  power  of  trustee  to  institute  suits  for  turn  over  property. —  An  order  directing  a 
the  recovery  of  property,  preferentially  or  bankrupt  to  pay  over  money  to  his  trustee 
fraudulently  transferred,  see  Bankr.  Act,  §§  relates  to  funds  under  his  conti-tol  at  the  date 
60-b,  67-e  and  70-e,  post.  As  to  the  distrihu-  of  bankruptcy  and  not  at  the  date  of  the 
tiorii  of  the  bankrupt's  estate  among  creditors,  order,  and  should  so  state.  Matter  of  Pen- 
see  Bankr.  Act,  §  65,  post.  nell   (C.  C.  A.,  3d  Cir.),  32  Am-.  B.  E.  241. 

247.  In  re  Sievers   (D.  C,  Mo.),  1  Am.  B.  214  Fed.  337. 

E.  117,  124,  91  Fed.  366.  251.  Matter  of  Hurlbutt,  Hatch  &  Co.   (C. 

248.  See   Bankruptcy  Act,    §   23,   and  dis-  C.  A.,  2d  Cir.),  13  Am.  B.  R.  50,   135  Fed. 
cussion   thereunder.  504. 

249.  See  discussion  in  Cohen  v.  American  252.  In   re  ttrassler    (C.   C.  A.    9th  Cir.), 
Surety  Co.,  20  Am.  B.  E.  65,  71,  192  N.  Y.,  18  Am.  B.  R.  694,  154  Fed.  478. 

227;    Lynch   y.   Bronson    (D.   C,   Conn.),   20  253.  Mueller  v.  Nugent,  184  U.  S.  1,  7  Am. 

Am.  B.  E.  139,  160  Fed.  139.  B.  E.   224;   In  re  Kane    (D.   C,  N.   Y.),  20 

250.  In  re  Rosser    (C.  C.  A.,  8th  Cir.),  4  Am    B.  R.  616,   161   Fed.  633;   In  re  Fidler 
Am.  B.  R.  153,  101  Fed.  462;  Ripon  Knitting  (D.  C,  Pa.),  21  Anv.  B.  R.  101,  163  Fed   973. 
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transfer  has  been  made,  and  the  court  is  satisfied  that  there'  is  danger  of  the 
property  transferred  being  dissipated,  the  court  may  order  a  seizure  of  the 
property.^^*  The  court  may  order  property  of  the  bankrupt  in  the  hands  of 
an  agent  to  be  delivered  to  the  receiver  pending  the  appointment  of  a 
trustee.^®^  If  the  court  is  convinced  ^^®  that  a  third  person  has  money  belonging 
to  the  bankrupt's  estate,  it  is  its  duty  to  require  the  payment  thereof  to  the 
trustee ;  if  the  money  is  traced  into  the  hands  of  such  third  person  the  burden 
is  on  him  to  explain  how  it  came  there,  what  became  of  it,  or  that  he  did 
not  have  it  when  the -order  was  made.^^''  But  it  is  only  in  clear  cases,  in  which 
the  proof  is  decisive,  that  the  court  is  justified  in  making  a  peremptory  order 
against  a  third  party  directing  the  disclosure  of  concealed  assets. ^"^  If 
property  mortgaged  is  not  in  the  possession  of  a  trustee,  and  the  general 
ereditors  have  no  interest  thei'ein  the  court  has  no  jurisdiction  to  set  aside 
and  cancel  the  mortgage.^®*  In  the  exercise  of  the  jufisdiction  here  conferred 
the  court  will  be  governed  by  the  provisions  of  section  60-b,  which  authorizes 
the  trustee  to  recover  property  which  has  been  transferred  preferentially;  of 
section  67-e,  which  requires  a  trustee  to  institute  such  suits  and  proceedings 
as  may  be  required  to  reclaim  or  recover  property  which  has  been  transferred 
or  incumbered  unlawfully;  and  generally  of  section  70-e  which  authorizes  a 
trustee  to  avoid  any  transfer  of  the  bankrupt's  property  which  might  have 
been  avoided  by  any  creditor  of  the  bankrupt. 

(3)   Sale    of    peopekty;    administration. —  The    power    to    cause    the 
bankrupt's  estate  to  be  reduced  to  money  implies  the  power  to  direct  the  sale 
of  the  estate,   either  subject  to  or  clear  from  mortgages  or  other  liens.^" 
It  includes  the  power  to  preserve  the  estate,   as  w«ll  as  the  power  to  sell.  . 
Hence,  it  comprises  the  power  to  enjoin  those  who  would  interfere  with  the 


254.  In  re  Knopf  (D.  C,  S.  Car.),  16  Am. 
B.  R.  432,  144  Fed.  245.  In  the  case  of  Mat- 
ter of  Belluscio  (Eef.,  N.  Y.),  25  Am.  B.  R. 
660,  it  appears  that  the  bankrupt  within  the 
four  months'  period,  bought  a  lairge  amount 
of  goods  on  credit,  the  disposition  of  which 
or  the  proceeds  of  the  aale  thereof,  he  did 
not  satisfactorily  account  for;  it  was  held 
that  an  order  should  be  made  directing  him 
to  turn  over  to  the  trustees,  the  goods  for 
which  he  did  not  account  or  the  value  thereof. 

255.  Matter  of  Muncie  Pulp  Co.  (C.  C.  A., 
2d  Cir.),  14  Am.  B.  E.  70,  139  Fed.  546; 
but  not  where  the  payment  was  of  salary 
actually  due  the  agent  when  the  proceedings 
were  instituted.  In  re  Lebrecht  (D.  C,  Tex.), 
14  Am.  3.  R.  445,  135  Fed.  878. 

256.  In  re  Feldser  (D.  C,  Pa.),  14  Am. 
B.  R.  216,  134  Fed.  307. 

257.  In  re  Alphin  &  Lake  Cotton  Co.  (D. 
C;,  Ark.),  14  Am.  B.  R.  194,  134  Fed.  477. 
See  cases  cited  under  "  Punishment  for  con- 
tempt," cunte. 

258.  Matter  of  Gilroy  (D.  C,  N.  Y.),  14 
Am.  B,  R.  627,  140  Fed.  733 ;  In  re  Wein- 
reb  (C.  C.  A.,  2d  Cir.),  Iff  Am.  B.  R.  702, 
146  Fed.  243. 

A  summary  order  may  not  be  issued  com- 
pelling a  bank  to  turn  over  to  the  trustee  in 
bankruptcy  the  amount  of  checks  which  had 
been  drawn  against  the  bank  by  depositors, 


subsequent  to  the  filing  of  the  bankruptcy 
petition  against  them,  where  it  appears  that 
the  bank  had  neither  actual  nor  personal 
notice  of  the  filing  of  such  petition.  Matter 
of  Zotti  (C.  C.  A.,  2d  Cir.) ,  26  Am.  B.  R.  234, 
186   Fed.   84. 

259.  Brumley  v.  Jones  (C.  C.  A.,  5th  Cir.), 
15  Am.  B.  R.  578,  141  Fed.  318. 

260.  In  re  Pittlekow  (D.  C,  Wis.),  1 
Am.  B.  E.  472,  92  Fed.  901;  In  re  Worland 

(D.  C,  Iowa),  1  Am.  B.  R.  450,  92  Fed. 
893;  In  re  Kerski  (D.  C,  Wis.),  2  Am.  B.  R. 
79;  In  re  Fite  (D.  C,  Pa.),  31  Am.  B.  R. 
308,  61  Pitts.  Leg.  J.   169;   In  re  Benjamin 

(C.  C.  A.,  2d  Cir.),  14  Am.-B.  R.  481,  136 
Fed.  175,  in  which  case  it  was  held  that  » 
banruptcy  court  had  power  to  designate  some 
auctioneer  to  act  for  the  trustee  in  selling 
the  bankrupt's  estate. 

In  the  case  of  In  re  Arden  (D.  C,  N.  Y.)', 
26  Am.  B.  R.  684,  188  Fed.  475,  the  court 
said :  "  This  court  may,  under  section  2  of 
the  Bankrupt  statute,  sell  an  interest,  such 
as  a  remainder  in  real  property,  and  pay  off 
a  judgment  or  mortgage  lien  on  said  in- 
terest,, if  the  proceeds  be  sufficient  for  that 
purpose,  in  order  to  preserve  the  equity  in 
the  property  for  the  benefit  of  general  cr>  -l- 
itors,  but  the  lien  and  all  rights  accruing 
therefrom,  must  be  respected  by  the  bank- 
ruptcy court." 
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due  administration  of  assets.^®^  TMs  power  extends  even  to  a  refusal  to  admin- 
ister burdensome  property. ^*^  Under  the  present  law,  it  has  been  asserted  to 
the  extent  of  ordering  an  assessment  for  unpaid  subscriptiojis  upon  the 
stockholders  of  a  bankrupt  corporation.^®  So  also  in  respect  to  the  liquidation 
of  a  claim  for  damages  of  the  bankrupt  against  a  creditor  who  has  come  into 
court  with  a  claim  against  the  estate.^®*  But  the  power'  does  not  include  the 
power  to  direct  the  persons  interested  in  the  estate  to  accept  a  plan  whereby  it  is 
proposed  to  reorganize  the  business  of  the  bankrupt  as  a  corporation  and  to 
deliver  to  the  creditors  bonds  or  other  evidences  of  indebtedness  binding  upon 
the  proposed  cotporation.^*^ 

(4)     CtrSTODT  OF  PROPERTY  BY  RECEIVER  OE  MARSHAL. This  Subdivisiou  is 

frequently  considered  in  connection  with  that  provision  of  the  same  section 
which  authorizes  an  order  directing  the  receiver  or  marshal  to  take  charge 
of  the  property  of  the  bankrupt.^*  The  provisions  apply  to  the  powers  of 
receivers  or  the  marshal  to  take  charge  of  property  of  bankrupts  in  the  hands  of 
third  persons  after  the  filing  of  the  petition,  and  until  it  is  dismissed  or  the 
trustee  has  qualified.^®''  • 

cr  Settlement  of  controversies. —  Subdivision  7  empowers  courts  of  bank- 
ruptcy to  determine  controversies  in  relation  to  the  estates  of  bankrupts, 
"  except  as  herein  otherwise  provided."  The  exception  has  reference  par- 
ticularly to  the  limitation  imposed  upon  the  jurisdiction  of  such  courts  by 
§  23-b.^**  The  jurisdiction  in  respect  to  the  determination  of  controversies, 
prior  to  the  amendatory  act  of  1903,  depended  on  who  were  the  parties  to  the 


261.  See  under  Section  Eleven.  See  also 
"  Effect  of  Bryan  v.  Bernheimer,"  5  Am.  B. 
R.  623,  181  U.  S.  188,  and  "Injunctions 
other  than  against  Suits,"  post;  both  under 
this  section. 

262.  Discussed   under   Section   Seventy. 

263.  In  re  Miller  Electrical  Maintenance 
Co.  (D.  C,  Pa.),  6  Am:  B.  R.  701,  111  Fed. 
515 

264.  In  re  Harper  (D.  C,  N.  Y.),  23  Am. 
B.  R.  918,  934,  175  Fed.  412. 

265.  Reorganization  ai  corporations. — In 
the  case  of  Matter  of  Cornell  Co.  (D.  C, 
N.  Y.),  26  Am.  B.  R.  252,  186  Fed.  856, 
the  court  said:  "Nor  can  a  bankruptcy 
court  compel  a  creditor  to  consent  to  nave 
all  the  bankrupt  estate  transferred  to  a 
corporation  and  accept  in  settlement  of  his 
claim  obligations  of  the  new  corporation, 
payable  at  a  future  date.  There  is  no  ex- 
planation in  this  bid  of  what  the  amount 
of  the  capital  of  the  new  corporation  will 
be,  or  how  it  will  be  furnished,  or  how  the 
money  necessary  to  carry  on  the  business 
will  be  obtained,  but  the  bid  states  that 
any  new  indebtedness  which  may  be  neces- 
sarily created  by  the  corporation  for  money 
borrowed  for  any  purpose  shall  have  prior- 
ity over  all  the  certificates  of  indebtedness 
proposed  to  be  given  in  settlement  of  the 
debts  of  the  bankrupt.  The  proposition 
therefore  is  that  a  court  of  bankruptcy  is 
to  authorize  a  transfer  of  all  the  assets  of 
the  bankrupt  to  a  corporation,  and  compel 


the  creditors  of  the  bankrupt  to  take  the 
unsecured  obligations  of  the  new  corpora- 
tion, payable  a  long  time  in  the  future,  and 
to  leave  it  in  the  power  of  the  new  corpora- 
tion to  create  obligations  which  shall  be  a 
prior  lien  on  its  assets  over  its  liability 
upon  its  obligations  to  the  creditors  of  the 
bankrupt.  I  am  clear  that  a  court  of  bank- 
ruptcy has  no  power  to  authorize  such  a 
sale,  and,  if  it  had,  I  should  deem  it  in- 
expedient to  do   so." 

In  the  case  of  In  re  Northampton  Port- 
land Cement  Co.,  (D.  C,  Pa.),  25  Am.  B. 
E.  565,  185  Fed.  542,  the  court  held  that 
it  had  no  power  to  compel  creditors  of  a 
bankrupt  corporation  to  give  up  their  exist- 
ing claims,  and  in  the  place  of  such  claims 
to  accept  stock  in  the  new  corporation  to-be 
formed  to  take  over  all  the  assets  of  the 
bankrupt,  and  to  assent  to  other  conditions 
contained  in  the  plan  of  reorganization,  even 
though  the  plan  is  a  desirable  one,  and 
regular  administration  in  bankruptcy  would 
result  in  heavy  loss,  to  the  creditors. 

266.  MoNulty  v.  Feingold  (D.  C,  Pa.), 
12  Am.  B.  R.  338,  129  Fed.  1001 ;  Mason  v. 
WolkoWich  (C.  C.  A.,  1st  Cir.),  17  Am.  B. 
R.  709,   150  Fed.  699. 

267.  McNuIty  v.  Feingold  (D.  C,  Pa.),  12 
Am.  B.  R.  338,  129  Fed.  1001. 

268.  In  re  Walsh  Bros.  (D.  C,  la.),  21 
Am.  B.  E.  14,  17,  163  Fed.  352;  In  re  Kornit 
Mfg.  Go.  (D.  C,  N.  J.),  27  Am.  B.  R.  244, 
192  Fed.  392. 
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suit.^^  Since  then,  as  to  suits  to  recover  property, ,  it  depends,  as  did  the 
same  jurisdiction  under  the  law  of  1867,  on  the  subject-matter.^™  When 
the  property  has  become  subject  to  the  jurisdiction  of  the  bankruptcy  court 
as  that  of  the  bankrupt,  whether  held  by  him  or  for  him,  jurisdiction  exists 
to  determine  the  controversies  in  relation  to  the  disposition  of  the  same  and 
the  extent  and  character  of  liens  thereon  or  rights  therein.^''^  If  thfe  property 
or  fund  is  in  the  possession  of  the  court,  represented  by  one  of  its  officers, 
as  receiver  or  trustee,  controversies  in  respect  thereto  are  clearly  within 
its  jurisdiction.^'^  If  the  property  is  in  the  possession  of  an  adverse  claimant 
the  court  caimot  summarily  direct  him  to  turn  the  property  over  to  an 
officer  of  the  court.^^^  If  an  adverse  claimant  bases  his  right  upon  that  of 
the  bankrupt  the  controversy  is  within  the  summary  jurisdiction  'of  the 
bankruptcy  court.^*  The' rule  may  be  sunimarized  as  follows:  Where  there 
is  a  claim  of  adverse  title  to  property  of  the  bankrupt  based  on  a  transfer 
antedating  the  bankruptcy,  a  plenary  suit  must  be"  brdught,  either  at  law 
or  in  equity,  by  the  trustee,  in  which  the.  adverse  claim  of , title  may  be  adjudi- 
cated. But  if  there  is  no  such  advej;se  claim  of  title,  and  the  property 
is  in  the  physical  possession  of  a  third  party,  or  of  an  agent  of  the 
bankrupt,  or  of  an  officer  of  a  bankrupt  corporation,  who  refuses  to  deliver 
it  to  the  trustee,  it  is  not  necessary  to  J)ring  a  plenary  suit,  but  the  court  may 
a-ct  summarily.^^^  All  of  these  rules  are  elaborated  upon  and  discussed  fully 
under  section  23  which  has  special  reference  to  suits  by  trustees  in  respect 
to  property  in  the  bankrupt  estate. 


869.  Bardes  v.  Bank,  178  U.  S.  524,  4  Am. 
B.  R.   163. 

Subsection  (7)  applies  only  where  the 
trustee  is  the  adverse  claimant,  and  leave 
to  sue  him  in  the  State  court  will  be  denied. 
In  re  MdCallum  (D.  C.,  Pa.),  7  Am.  B.  R.' 
596,  113  Fed.  393.  See  also  In  re  Siegel- 
Hillman  Oo.  (D.  C,  Mo.),  7  Am.  B.  R.  351, 
111  Fed.  983,  and  In  re  Kellogg  (D.  C, 
N.  Y.),  7  Am.  B.  R.  623,  113  Fed.  120, 
affd.,  10  Am.  B.  R.  7,  121  Fed.  333,  57 
C  C  A.  547,  holding  on  appeal  that  the 
controversies  in  relation  to  the  /bankrupt 
estate  which  do  not  come  within  the  juris- 
diction of  the  bankruptcy  court  are  those 
where  the  trustee  must  bring  suit  to  assert 
title  to  property  not  in  his  possession  or 
under  his  control.  Where,  even  before  the 
amendment,  the  claimant  is  also  a  bank- 
rupt, jurisdiction  to  decide  between  the  two 
estates  exists;  In  re  Rosenberg  (D.  C,  Pa.), 
8  Am.  B.  R.  624,  116  Fed.  402. 

270.  Kelly  ^  Smith,  Fed.  Cas.  7,675.  Un- 
der law  of  1841,  Buckingham  v.  McLean,  13 
How.  151.     See  also  Section  Tw«nty-three. 

271.  Whitney  v.  Wenman,  198  tJ.  S.  539, 
14  Am.  B.  R.  45,  in  which  cas4  it  was  held 
that  a  district  court  could  determine  hy 
plenary  suit  in  equity  the  title  to  property 
claimed  by  trustee  to  have  been  surrendered 
to  third  pa,rties  by  the  temporary  receiver 
after  the  filing  of  a  voluntary  petition  in 
bankruptcy,  without  right  and  authority 
from    the    court;    Matter    of    Traunstein    & 


White  (D.  C,  Mass.),  34  Am.  B.  R.  482, 
225  Fed.  317;  In  re  National  Boat  &  En- 
gine Co.  (D.  C,  Mo.),  33  Am.  B.  R.  154, 
216  Fed.  211;  Matter  of  Larkey  (D.  C, 
N.  J.).,  32  Am.  B.  R.  287,  214  Fed.  867. 

272.  In  re  Antigo  Screen  Co.  (C.  C.  A., 
7th  Cir.),  10  Am.  B.  R.  359.  123  Fed.  249, 
58  C.  C.  A.  248;  In  re  Leeds  WOolen  Mills 
(D.  C,  Tenn.),  12  Am.  B.  R.  136,  129  Fed. 
922,  holding  further  that  the  jurisdiction 
once  acquired  cannot  be  defeated  by  the  sur- 
render of  the  property  to  the  alleged  rightful 
owner;  Cleminshaw  v.  International  Shirt 
&  Collar  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R. 
616,  164'  Fed.  797;  In  re  McDougall  (D.  C, 
N.  Y.),  23  Am.  B.  R.  762,  175  Fed.  400;  In 
re  Drayton  (D.  C,  Wis.),  13  Am.  B.  R. 
602,  135  Fed.  883;  Matter  of  McBride  ('D. 
C,  N".  Y.),  12  Am.  B.  R.  81,   132  Fed.  285. 

273.  Matter  of  And-re  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  132,  135  Fed.  736,  68  C.  C.  A. 
374.  The  validity  of  an  assignment  of 
wages  made  prior  to  the  filing  of  the  bank- 
ruptcy petition  must  be  determined  by  plen- 
ary suit.  In  re  Driggs  (D.  C,  N.  Y.),  22 
Am.  B.  R.  621,  171  Fed.  897. 

274.  Goodnough  Mercantile  &  Stock  Co. 
V.  Galloway  (D.  C.,  Dr.),  19  Am.  B.  R.  244, 
156  Fed.  504;  In  re  Kane  (D.  C,  N.  Y.), 
20  Am-.  B.  R.  616,  624,  161  Fed.  633;  In  re 
Franklin  Suit  &  Skirt  Co.  (D.  C,  Pa.),  28 
Am.  B.  R.  278,  197  Fed.  591. 

275.  BaWbitt  v.  Dutcher  (Sup.  Ct.),  216 
U.  S.  102,  23  Am.  B.  R.  519. 
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X.  CLOSING  AND  REOPENING  ESTATES. 

a.  In  general.—  Subdivision  8  of  section  2  invests  courts  of  bankruptcy 
with  the  power  to  "  close  estates  whenever  it  appears  that  they  have  been 
fully  administered,  by  approving  the  final  accounts  and  discharging  the 
trustees,  and  reopen  them  whenever  it'  appears  they  were  closed  before  being 
fully  administered."  The  final  accounts  of  trustees  are  to  be  filed  with  the 
court  fifteen  days  before  the  date  fixed  for  the  final  meeting  of  the  creditors.^^* 

b.  Closing  estates.—  Under  this  subdivision  an  estate  can  only  be  closed  when 
it  appears  that  it  has  been  fully  administered.^''^  Where  the  final  account 
of  the  trustee  has  been  approved,  the  trustee  discharged  and  all  the  funds 
of  the  estate  distributed,  the  estate  will  be  deemed  "  closed "  within  the 
meaning  of  this  subdivision.^''*  Where  there  are  no  assets  and  no  creditors 
appear  at  the  first  meeting,  the  appointment  of  a  truste  may  be  dispensed 
with.^''®  It  would  seem  to  follow  that  where  there  are  no  assets,  an  estate 
may  not  be  technically  closed  under  this  subdivision.^*'*  The  estate  is  usually 
closed  by  the  entry  of  an  order  approving  the  a,ccounts  of  the  trustee  and 
discharging  him  from  his  trust.  -  By  the  teirms  of  the  subdivision  the  act  of 
closing  the  estate  consists  of  the  approval  of  the  final  accounts  and  the 
discharge  of  the  trustee.^*^  As  we  haVe  seen  the  general  policy  of  the  law 
requires  trustees  and  other  court  officials  to  deal  expeditiously  with  the 
administration  of  bankrupt  estates. ^^  The  closing  of  the  estate  does  not 
operate  to  transfer  the  title  of  un administered  assets  back  to  the  bankrupt, 


876.  See  Bankr.  Act,  §  47-,a,  Bubd.  8,  and 
cases  cited  thereunder.  As  to  closing  and 
reopening  estate  in  bankruptcy,  see  cases 
digested  in  Am.  B.  R.  Dig.  §,§  623-629. 
Matter  of  Sayer  (D.  C,  N.  Y.),  32  Am.  B. 
R.  90,  210  Fed.  397.      (Quoting  text.) 

277.  Matter  of  Sayer  (D.  C,  N.  Y.),  32 
Am.  B.  R.  90,  210  Fed.  397.     (Quoting  text.) 

278.  Kinder  v.  Scharff,  129  La.  218,  26 
Am.  B.  R.  765,  55  So.  769. 

It  is  provided  in  section  11-d,  that  "suits 
shall  not  be  brought  by  or  against  the 
trustee  of  a  bankrupt  estate  subsequent  to 
two  years  after  the  estate  has  been  closed." 
There  is  no  difficulty  as  to  the  time  when 
an  estate  is  deemed  closed,  where  the  trus- 
tee has  assets  in  his  possession  and  makes 
distribution  thereof  among  the  creditors.  In' 
such  cases  the  time  of  closing  is  the  date  of 
the  discharge  of  the  trustee  upon  submission 
of  his  final  account.  More  difficulty  will 
arise  in  determining  the  time  of  closing 
when  the  estate  of  the  bankrupt  contains  no 
assets.  (See  discussion  of  tliis  subject  under 
Section  Eleven  of  this  work,  subtitle 
"  TAmitation  on  Suits  hy  Trustees.") 

279.  General  Order  XV.  See  also  Clark 
v.'tPidcock  (C.  C.  A.,  3d  Cir.),  12  Am.  B. 
R.  309,  129  Fed.  745;  In  re  Levy  (D.  C, 
Wis.),  4  Am.  B,  R.  108,  101  Fed.  247. 

280.  Clark  v.  Pidcock  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  309,  129  Fed.  745,  in  which 
case  the  court  said :  "  The  estate,  however, 
was    not    technically    closed    because    there 


was  no  final  meeting  of  creditors  or  dis- 
charge of  the  trustee  upon  the  settlement 
of  his  accounts." 

281.  Settlement  of  estate. —  The  final  set- 
tlement of  the  bankrupt's  estate  will  not  be 
ordered  until  a  full  and  complete  record  of 
the  proceedings  is  made,  showing  that  they 
have  been  conducted  in  accordance  with  the 
requirements  of  the  act  and  the  general 
orders  >  of  the  Supreme  Court  and  the  dis- 
trict rules  and  a  balance  sheet  is  presented 
which  can  be  understood,  and  from  which 
the  bankrupt  and  his  creditors  can  see  what 
has  been  done  with  their  money.  In  re. 
Carr  (D.  C,  N.  C),  8  Am.  B.  R.  636,  116 
Fed.  556. 

282.  See  discussion  under  heading  "  Ex- 
peditious exercise  of  ju/risdiction,"  ante. 

In  re  Carr  (D.  C,  N.  Car.),  8  Am.  B.  R. 
635,  116  Fed.  556.  See  generally  under 
Bankr.  Act,  §  47,  post;  and  as  to  when 
an  estate  is  "closed,"  see  §§  11  and  55, 
post. 

Speedy  administration. —  In 'the  case  of 
Boyd  v.  iGIucklich  (C.  C  A.,  8th  dr.),  8 
Am.  B.  R.  393,  116  Fed.  131,  the  court  said: 
"  The  bankruptcy  act  contemplates  that  pro- 
ceedings in  bankruptcy  shall  go  forward  with 
all  reasonable  dispatch  compat-ble  with  the 
due  and  orderly  administration  of  justice 
and  a  proper  regard  for  the  fundamental 
rights  of  the  citizens."  See  also  In  re  Paine 
(D.  C,  Ky.),  11  Am.  B.  R.  354,  127  Fed. 
346. 
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so  as  to  permit  recovery  by  the  legal  representatives  of  the  bankrupt  after 
his  death.''«^ 

c.  Reopening^  estates. —  (1)  In  general. — This  subdivision  recognizes  the 
power  of  the  court  to  reopen  estates  "  whenever  it  appears  they  were  closed 
before  being  administered."  Upon  the  proper  showing  of  jurisdictional  facts, 
it  is  the  duty  of  the  court  to  reopen  the  estate.^*  The  exercise*  of  the  power 
to  reopen  rests  in  the  sound  discretion  of  the  court,  upon  the  consideration 
of  all  the  circumstances.^*^  The  reopening  does  not  reinstate  the  discharged 
trustee,  but  creates  a  vacancy  in  the  office,  to  be  filled  as  provided  in  §  44, 
ppst.2s« 

(2)  Lack  of  administeation  sole  geotjnd.' — Th©  subdivision  provides 
for  the  reopening  of  an  estate  only  when  closed  "  before  being  administered." 
This  is  the  only  ground  for  the  reopening  of  an  estate.  It  becomes  essential 
therefore  to  ascertain  whether  there  has  been  a  lack  of  administration  before 
granting  the  application  to  reopen.^®'^  The  common  cause  is,  therefore,  the 
discovery  of  unadministered  assets,  and  it  has  been  held  that  the  allegations 
of  the  petition  to  reopen  must  be  such  as  to  satisfy  the  court  that  such  assets 
exist.^**  An  application  by  the  bankrupt  to  reopen  the  proceedings  may 
be  granted  on  the  ground  of  newly  discovered  assets,  although  the  time  for 
filing  claims  has  expired.^*^  And  where  the  bankrupt  failed  to  schedule  an 
interest  in  a  trust  fund  the  estate  should  be  reopened  where  it  appears  that 
the  bankrupt  has  an  interest  in  remainder  or  expectancy  in  such  trust.^" 

(3)  Parties  who  may  apply. — The  application  .for  i-eopening  must  be 
made  by  some  party  interested  in  the  estate,  and  who  would  be  benefited  by 
the  reopening. ^^^  Creditors  who  have  not  proved  their  claims  cannot  apply 
for  the  relief.^®^  A  former  trustee  has  no  standing  in  court  to  seek  the 
reopening  of  an  estate.^®' 

(4)  Notice  and  petition. — ^  The  practice  is  simple— an  ea;  parte  appli- 
cation to  the  judge  for  an  order  reopening,  and,  if  granted,  a  reference  to 
the  referee  and  a  meeting  of  creditors  on -notice,  with  the  other  subsequent 

283.  Matter  of  Lighthall,  (D.  C,  N.  V.),  is  given  in  one  contingency  only,  namely, 
34  Am.  B.  R.  594,  221  Fed.  791;  and  see  when  it  appears  that  the  case  was  closed 
Fowler  v.  Jenks  (Minn.  Sup.  Ct.),  11  Am.  B.  before  being  fully  administered,"  J^atter  of 
R.  255,  90  Minn.  74,  95  IST.  V^^.  887,  96  N.  Saver  (ID.  C.,  N.  Y.),  32  Am.  B.  R.  90,  210 
\Y.  914.  Fed.   397    (quoting   text). 

284.  In  re  Newton  (C.  C.  A.,  8th  Cir.),  288.  In  re  Newton  (C.  C.  A.,  8th  Cir.), 
6  Am.  B.  R.  52,  107  Fed.  429;  Matter  of  6  Am.  B.  R.  52,  107  Fed.  439;  Matter  of 
Sayer  (D.  C,  N.  Y.),  32  Am.  B.  R.  90,  210  Paine  (D.  C,  Ky.),  11  Am.  B.  R.  351,  127 
Fed.   397    (quoting  text).  Fed.  246;   Matter  of  Sayer    (D.   C,  N.  Y.), 

285.  Matter  of  Paine  (D.  C,  Ky.),  11  Am.  32  Am.  B.  R.  90,  210  Fed.  397  (quoting 
B.  R.  351,  127  Fed.  246.  text). 

Discretion    of   court. —  An    application   to  289.  In  re  Pierson  (D.  C,  N.  Y. ),  23  Am. 

reopen   the   estate   of   a  bankrupt  to  enable  B.  R.  58,  174  Fed.  160. 

the   trustee    to    maintain    an    action    to    re-  290.  Pollack  v.  Meyer  Bros.  Drug  Co.    ('C. 

cover   concealed   assets   is    addressed   to   the  C.  A.,  8th  Cir.),  36  Am.  B.  R.  835,  233  Fed. 

discretion  of  the  court,  and  its  action  will  861. 

not  be  reversed  except  for  an  abuse  of  dis-  291.  In  re  Chandler   (C.  C.  A.,  7th  Cir.), 

cretion.     In  -re  Goldman   (C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  512,  138  Fed.  637,  71  C  C.  A. 

11  Am.  B.  R.  707,  129  Fed.  212;  Matter  of  87;  In  re  Meyer   (D.  C,  Or.),  25  Am.  B.  R. 

Sayer   (D.  C,  N.  Y.),  32,  Am.  B.  R.  90,  210  44,  181  Fed.  904. 

Fed.   397    (quoting  text).  292.  Matter    of    Paine    (D.    C,    Ky.),    11 

286.  Matter  of  Jlocheater  Baths  Co.  (C.  C.  Am.  B.  R.  351,,  127  Fed.  246;  In  re  Shafler 
A.,  2d  Cir.),  34  Am.  355,  222  Fed.  22.  (D.  C,  N.  Car.),  4  Am.  B.  R.  728,  104  Fed. 

287.  Matter    of    Paine    (D.    C,    Ky.),    11  982. 

Am.  B.  R.  351,  127  Fed.  246,  in  which  the  293.  Matter    of    Paine    (D.    C,   Ky.),    11 

court  said:     "The  power  to  reopen  the  case       Am.  B.  R.  351,  127  Fed.  246. 
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proceedings  as  in  the  original  case.  The  petition  to  reopen ,  an  estate  need 
not  be  of  any  formal  or  technical  character,  but  should  reasonably  satisfy 
the  court  of  the  requisite  jurisdictional  fact  of  non-administration.^®*  The 
petition  is  not  required  to  show  what  property .  was  surrendered  by  the 
bankrupt^  or. what,  representations;, m^ ere  made  in  his  schedulesj  nor  that  any 
creditor  wa^^cfeived  by  his  representations.^®^ 

(5)  Hearing  on  application. —  The  jurisdictional  facts  must  appear, 
that  is,  it  must  be  established  in  some  legal  way  that  some  assets  belonging 
to  bankrupt  at  the  time  of  his  bankruptcy  were  not  administered  in  the 
proceeding.^®*  And  to  establish  the  essential  facts  the  court  may  take  into  con- 
sideration anything  that  appears  in  the  record  of  the  original  bankruptcy 
proceeding.^®'' 

(6)  When  application  granted. —  The  application  may  be  granted 
where  a  probable  fraudulent  transfer  of  property  is  apparent;  in  such  case 
the  order  reopening  the  estate  should  not  be  construed  as  authorizing  the 
trustee  to  commence  an  action  in  a  State  court  to  set  aside  the  transfei-.^®* 
The  bankrupt's  application  to  reopen  made  several  months  after  his  dis- 
charge, so  as  to  permit  him  to  amend  his  schedules  by  inserting  the  name 
of  a  creditor  omitted  therefrom,  so  that  the  bankrupt  may  be  discharged  also 
from  such  pr^di^pr's  claim  should  be  denied.^®®  But  a  reopening  after  a 
dischfirge  has  been  permitted  for  the  purpose  of  amending  schedules  by 
inserting  a  claim  upon  which  an  action  was  pending  at  the  time  of  adjudica- 
tion and  to  which  a  counterclaim  had  been  pleaded.*®®  Where  assets  are 
discovered  or  become  available  which  were  not  known  or  were  unadministered 
when  the  estate  was  closed,  an  order  may  be  made  reopening  the  estate;  such 
assets  must  have  been  in  existence  when  the  petition  was  filed,  and  must  be 
such  as  would  pass  to  the  trustee.*®'-  And  where  an  estate  has  beeen  opened 
because  of  newly  discovered  assets  the  bankrupt  will  be  permitted  to  amend 
his  schedules  to  incltide  exemptions,  where  he  had  received  but  a  part  of  the 

294.  In  re  N6^.ton,J.a,  A  A.,  8th  Cir.),  297.  Pollack  v.  Meyer  Bros.  Drug  Co.  (C. 
6  Am.  B.  R.  52,  l0'r"'Fed.  430,  holding  that  C.  A.,  8th  Cir.),  36  Am.  B.  R.  835,  233  Fed. 
while   a   petition   to   reopen   an   estate   once       861. 

closed   need   not   be   of   formal    or   technical  298.  In   re  Ryburn    (D.  C,   Ct.),   16   Am. 

character,   it   should,   either   in   itself  or  in  BR    514    145  Fed    662 

connection    yith  _  supporting    affidavits^    be  'ggg.  jn'^e  Spieer    (D.'c,  N.  V.),  16  Am. 

of  such  a  nature  as  to  reasonably  satisfy  .the  g    jj   gQ2    145  Yed   431 

court    of    the    requisite    jurisdictional    fajct  -ggo    j^\^  ^^j^^'^   ^^-  ^     jj    Y.),  21  Am. 

that  there  are  some  assets  belonging  to  the  t,    t>    one    ibk  -p  j    orq 

bankrupt  which  have  not  been  administered;  '„-!  m'^i  /  V  •  ^A  ,.  ,t^  ^  -v^  ,r  , 
and  a  petition  which  does  not  state  sub-  „ /°^-  ^i^",,"  £  ^'f ^^^''i^  iP,'  ^•'  ^^  ^'l' 
stantial  or  definite  facts,  but  simply  asks  3*  ^\h^:  ^^t'  "  I^^;  ^^^'  ""  ^^'"^  '* 
for  the  a,ppointment  of  a  trustee,  is  not  ^f^  held  that  where  a  bankrupt  duly  sched- 
sufficient  to  warrant  action  by  the  court  in  ^^^^  ^  ^"  ^*^*  ^  claim  against  a  debtor 
this  respect.  ^""^  ^^^  latter's  assignee,  and  it  appeared 
Unverified  petition. —  An  order  to  *open  a  t'^^*  t^^  debtor  owned  an  interest  in  an  in- 
closed estate  will  not  be  granted  when  the  surance  policy  on  the  life  of  a  third  party, 
papers  in  the  case  are  unverified,  if  afii-  which  was  of  little  cash  value,  and  on  which 
davits  of  reputable,  disinterested  persons  the  premiums  were  paid  by  others  than  the 
are  filed  which  deny  the  statements  in  the  bankrupt,  and  the  trustee  did  not  abandon 
moving  papers.  In  re  Soper  &  Slada  (Ref.,  the  claim,  upon  the  death  of  the  insured 
N.  Y.),  1  Am.  B.  R.  193.  after   the  closing   of   the   bankrupt's   estate, 

295.  Traub  v.  Marshall  Field  Co.  (C.  C.  the  dividend  on  such  claim  resulting  from 
A.,  5th  Cir.),  25  Am.  B.  R.  410,  182  Fed.  the  proceeds  of  the  insurance  policy  belongs 
*'22.  to    the    estate    and    is    not    after-acquired 

296.  In  re  Newton   (C.  C.  A.,  8th  Oir.),  6  property. 
Am.  B.  R.  52,  107  Fed.  430. 
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exemptions  to  which  he  was  entitled,  because  of  insufficiency  of  assets.^'*" 
Where  a  discharge  was  refused  because  the  bankrupt  had  not  accounted  for 
a  large  sura  of  money,  the  estate  may  be  reopened.  It  has  been  held  that, 
where  the  time  to  file  claims  has  expired,  a  reopened  case  will  redound  to 
the  benefit  only  of  creditors  whose  claims  were  allowed  in  the  original  pro- 
ceeding.^*** Laches  of  the  applicant  may  deprive  him  of  his  right  to  a  reopen- 
jjjgSos  j^  frequently  becomes  necessary  to  reopen  estates  that  there  may 
be  a  trustee  on  whom  process  may  be  served ;  thus;  where  burdensome  property 
has  vested  in  the  trustee,  and,  by  inadvertence,  he  has  not  been  formally 
excused  from  taking  the  same,  and  a  mortgagee  wishes  to  foreclose. 

XI.  CONFIRMATION  OR  REJECTION.-OF  COMPOSITIONS. 

Subdivision  9  of  this  section  authorizes  -a  court  of  bankruptcy  to  "  confirm 
or  reject  compositions  betweeen  debtors  and  their  crefditors,.  and  set  aside 
compositions  and  reinstate  the  ca-ses."  Section  12  of  the!  act  recognizes  and 
specifies  the  compositions  which  are  subject  to  confirmation  by  the  court. 
This  whole  subject  is  discussed  under  that  section.  The  power  conferred 
upon  the  court  to  confirm  or  reject  such  composition  is  limited  to  those 
recognized  in  §  12.*"®' 

Xn.  ENFORCEMENT  OF  ACT  BY  NECESSARY  ORDERS,  PROCESS  OR  JUDGMENT. 

a  In  general. —  Subdivision  15  invests  courts  of  bankruptcy  with  the 
powers  "  to  make  such  orders,  issue  such  process,  and  enteo"  such  judgments 
in  addition  to  those  specifically-  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  act."  This  is  the  omnibus"  clause  of 
the  section,  (jenerally  speaking,  it  may  be  availed  of  .to  compel  anything 
which  ought  to  be  done  for,  or  to  prevent  anything  which  ought  not  to  be 
done  against,  the  enforcement  of  the  law;  provided  the  court  of  bankruptcy 
otherwise  has  jurisdiction  of  the  person  or  the  subject-matter.^"'^  Under  the 
power  here  conferred  the  bankrupt  may  be'  compelled  to  perform  other  duties 
than  those  enumerated  in  §  7 ;  -he  may  be  restrained  from  leaving  the  juris- 

302.  In  re  Irwin  (D.  C,  Pa.),  22  Am.  tioner  failed  to  show  when  the  alleged  fraud 
B.  E.  165,  177  Fed.  284.  was  discovered.     See  also  T-raub  v.  Marshall 

303.  In  re  Barton  (D.  C.  Ark.),  16  Am.  Field  Co.  (C.  C.  A.,  5th  dr.),  25  Am.  B.  K. 
B.  E.  569,  144  Fed.  540.  410,  182  Fed.  622. 

304.  In  re  Shafifer  (D.  C,  N.  Oar.),  4  306.  In  re  Frear  (D.  C,  N.  Y.),  10  Am. 
Am.  B.  E.  728,  104  Fed.  982.  B.  E.  199,  120  Fed.  978. 

305.  Laches  in  making  application. —  In  307.  In  re  Hicks  (D.  C,  N.  Y.),  13  Am. 
the  case  of  In  re  Paine  (D.  C,  Ky.),  11  Am.  B.  E.  654,  133  Fed.  739.  The  language  of 
B.  R.  351,  127  Fed.  248,  the  court  held  the  the  text  was  quoted  with  approval  in  the 
proper  rule  to  be  that  a  fairly  reasonable  case  of  In  re  Donnelly  (D.  C,  Ohio),  26  Am. 
time,  under  all  the  circumstances  of  the  case,  B.  E.  304,  307,  188  Fed.  1001. 

should  be  allowed  and  that  if  the  parties  Scope  of  subdivision. —  In  the  ease  of  In 
who  had  full  knowledge  delayed  an  unrea-  re  Swofford  Bros.  Dry  Goods  Oo.  (D.  C, 
sonable  time  to  seek  to  reopen  a  case,  their  Mo.),  25  Am.  B.  E.  282,  286,  180  Fed.  549, 
laches  should  authorize  the  court  to  refuse  the  court  said :  "  It  is  said  this  sfeetion  may 
to  do  so.  In  the  case  of  In  re  Eeese  (D.  C,  be  availed  of  to  compel  anything  which  ought 
Ala.),  8  Am.  B.  R.  411,  115  Fed.  993,  it  to  be  done  for,  or  to  prevent  anything  which 
was  held  laches  on  the  part  of  a  creditor,  ought  not  to  be  done  against  the  enforce- 
ivho  had  received  notice  of  the  filing  of  a  ment  of  the  law;  provided  the  court  of  bank- 
petition,  to  fail  to  contest  the  bankrupt's  ruptcy  otherwise  has  jurisdiction  of  the  per- 
claim  to  exemption.  In  the  case  of  Vary  v.  son  or  the  subject-matter.  For  such  purposes 
Jackson  (G.  G.  A.,  5th  Cir.),  21  Am.  B.  R.  the  court  has  the  plenauy  powers  of  a  court 
334,  164  Fed.  840,  a  delay  of  seven  years  of  equity  and  can  exercise  the  powers  of 
was   held   laches,    especially   since   the   peti-  such  a  court  for  the  ascertainment  and  en- 
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diction  of  the  court  in  the  proper  case,  by  writ  of  ne  exeat?'^^  This  sub- 
division is  not  sufficiently  broad  to  authorize  an  order  requiring  a  bankrupt, 
who  has  been  released  from  arrest,  to  give  baiL^"*  It  is  ample  to  authorize 
a  referee  to  order  a  creditor  to  file  a  bill  of  particulars  as  to  a  certain  item 
in  his  claim.^^" 

b.  Injunctions  other  than  againat  suits. —  (1)  In  general; — Early  in  the 
administration  of  the  present  law,  the  injunction  was  frequently  used  to 
preveilt  the  dissipation  of  assets  to  which  the  bankrupt  had  title.^^^  Through 
this  power  a  court  may  extend  the  powers  of  receivers  appointed  under 
§  2  (3) ;  in  the  exercise  of  it  the  court  may  compel  the  surrender  by  a 
bankruptcy  of  his  property.  It  is  frequently  called  upon  to  justify  the  making 
of  orders  and  the  issuing  of  process- required  for  the  due  administration  of 
the  bankrupt's  estate.  Many  instances  of  s\ich  orders  and  process  might  be 
here  cited,  but  it  seems  more  appropriate  to  refer  to  them  in  connection  with 
other  parts  of  the  act.  The  power  to  enjoin  is  inherent  in  the  court  of 
bankruptcy  as  a  couaij  of  equity.  It  includes  the  power  to  grant  stays, 
conferred  by  §  11,  of  pending  suits  in  other  courts.  That  the  broad  phrasing 
of  subdivision  15  amounts  to  an  express  ratification  of  this  inherent  power 
has  not  been  doubted.  The  exercise  of  it,  like  the  quasi-criminal  remedy 
of  contem-pt,  is  essential  to  the  due  enforcement  of  the  act,  as  was  the  addi- 
tional process  of  seizure  when  the  act  complaioaed  of  amounted  to  an  act  of 
bankruptcy  or  other  fraud  on  the  act.**^  The  power  when  exercised,  is  subject 
to  the  same  rules  and  limitations  as  in  the  ease  of  a  writ  of  injunction  issued 
under  other  circumstances;  for  instance  its  use  is  availiable  to  prevent  the 
infliction  of  threatened  or  imminent^  and  not  mere  possible  injury.*-'^    Where, 

forcement  of  the  rights  and  equities  of  the  (D.  C,  Mass.),  35  Am.  B.  R.  128,  228  Fed. 

various-  parties   interested   in   the   estate  of  368. 

the  bankrupt  company'."'  Citing  In  re  Seigel-     '      311.  For  instance,  see  In  re  Gutwillig   (C. 

Hillman  Dry  Goods  Co.   (D.  C,  Mo.),  7  Am.  C.  A.,  2d  Cir.,),  1  Am.  B.  R.  388,  92  Fed.  337, 

B   R.  351,  111  Fed.  980-983;  Dodge  v.  Norlin  which   is   typical   of   the   earlier    cases,   and 

(C.  C.  A.,  8th  Cir.),  13  Am.  B.  R.  176,  133  1°/^ J^^^i''^*"?.,'^;  C.,  N.  Y  ),  "j  Am.  B.  R. 

Fed.   363-368,   66   C.   C.   A.   425;    Bardes   v.  f*.  ^^^  ^^"^li^^'^S  ^/ £T*r  '°--£-  ^^;l' 

Hawarden  Bank,  178  U.  S.  524-535.  4  Am.  8  Am  B   R.  55,  113  Fed.  993 ;  In  re  Thine  (D 

B.  R.  163,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175.  ?.,  Ala.),  8  Am   B.  R.  285,  115  Fed   906   and 

The  power  should  be  exercised  so  as  to  facili-  i°/^,^"*S^T  iL^'             li  ^^•  ^-  ^• 

tate  the  prompt  settlement  of  bankrupt  es-  ^52,   IH   Fed.    1009    among  the  later   cases. 

.,             iliv-ii           i,iji,j-  I^or   is  it  thought  that  the  cases   of  In   re 

tates,   and   technical   pleas   should   be  disre-  shoemaker  (D.  C.,  Va.),  7  Am.  B.  R.  437,  112 

^rded  when  no  injustice  will  result.     In  re  j,^    g^g    ^^  j„'        ^^jj       j,.  C,  Mo  ),  8 

Musica  &  Son  (D.  C,  La.),  30  Am.  B.  R.  555,  ^^    g    ^    ^g^   1^4  p^^    222,  have,  iave  in 

ono    t'        ^1,       /TkrtTii\i..A       -D  -a  their  respective  districts,  abridged  this  "very 

,i    i or"  1^?°^^  ' ?■      '   T  •■  h     m"n     w-  necessary  power.    Verbal  notice  of  the  injunc 

355,   126  Fed    599 ;   In  re  Lipke   (D.  C     N.  ^j^     has' been  held  enough.     In  re  Krinsky 

Y  ),  3  Am.  BR.   569,  98   Fed.  970;    In  re  b.^^^.   (q.  c.,  N.  Y.),  7  Am.  B.  R.  535,  112 

fif^*"'/   !?■    M  ^-       V  I    ^--f-  m    P'  ^^-  972.     For    analogous   cases,    see,    also, 

y^  7^\^^\   ^^"^l,  oL^^^'^jrl^  J^-,-„Fn'  ™d«  section  eleven  of  .this  work. 

N.   J.),   22   Am_  B.   R.  231,   173   Fed^    1012.  g^g    j^  ,^  j^^^^^i^      ^r^r^tnr^  Co.   (D.  C, 

Compare  In  re  Ketehum  (C   C.  A.,  6th  Or.),  k    )     ^  j^^    g    ^    fjg    92  Fed.  329;  In  -re 

^  oS-  ?;  \        '    ?  l^;      ■  ^  .        ,T^    ^  Sievers    (D.  C,  Mo.),  1  Am.  B.  R.   117,  91 

T,i?  90  A       ?f  i    ,77    iL\^    fif,  *          ■  ^^^-  ^^^'  I"  '"  ^^  Gottardi    (D.  C,  Cal.), 

III.),  22  Am.  B.  R.  177,  166  Fed.  613.  7  Am.  B.  R.  723,  114  Fed.  328. 

310.  BiU    of    particulars.—  Under    section  313.  Matter  of  Penn  Development  Co.   (D. 

63b  and  section  2(15)  of  the  bankruptcy  act,  c.,  Cal. ) ,  33  Am.  B.  R.  739,  220  Fed.  222. 

a  referee  may  in  his  discretion  require  cred-  As  to  injunctions  to  restrain  disposition  of 

itors  to   file   a  bill   of   particulars   as  to   a  property  transferred  fraudulently,  see  Moore 

certain   item  of  their  claim,  whether   liqui-  on  Fraudulent  Conveyances,  Vol.  2,  p.  1041- 

dated  or  unliquidated.    Matter  of  Siegel  Co.  1046. 


§  2,   (15).]  Injunctions  Other  than  Against  Suits. 
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however,  the  property'  at  which  the  process  was  aimed  was  claimed  adversely 
by  another'  and  m  that  other's  possession,  the  Supreme  Court's  decision 
in  the  Bardes  case  at  once  made  it  doubtful  whether  this  jurisdiction  could 
longer  be  exercised.^"  This  doubt  has  now  been  removed  by  the  amendments 
of  1903.*^®  It  may  be  suggested,  however,  that  Bryan  v.  Bernheimer,  supra, 
having  affirmed  the  doctrines  of  the  earlier  decisions  and  to  that  extent  limited 
the  Bardes  case,  the  power  to  take  a  bankrupt's  property  from  the  possession 
of  one  who  holds  it  under  a  transfer  which  is  in  itself  an  act  of  bankruptcy, 
and  the  lesser  power  of  enjoining  his  disposition  of  it,  have  always  been 
available.*^®  Indeed,  the  reasoning  of  Bryan  v.  Bernheimer  indicates  that 
where  the  possession,  though  adverse,  is  through  an  act  which  amounts  tb 
a  fraud  on  the  law,  though  possibly  not  an  act  of  bankruptcy,  the  power  to 
enjoin  existed  even  before  the  amendment  of  §  23-b  by  the  act  of  1903.^^'  In 
any  event,  as  the  law  now  stands,  ample  authority  exists  to  prevent  by  in- 
junction the  disposition  of  property  in  the  possession  of  adverse  claimants, 
pending  the  determination  of  the  controversy  as  to  the  title  of  such  property,^^* 
provided  there  is  no  unreasonable  delay  on  the  part  of  the  attacking  creditors.^" 
(2)  Acts  peiok  to  adjudication. —  When  a  petition  is  filed  the  bank- 
ruptcy court  may  restrain  by  injunction  the  commission  of  any  act  that  will 
interfere  with  or  prevent  the  due  administration  of  the  act,^^"  for  the  purpose 


314.  See  In  re  Ward  (D.  C,  Mass.),  5 
Am.  B.  R.  215,  104  Fed.  985. 

315.  See  Section  Twenty-three  of  this  work. 

Injunction  to  restrain  disposition  of  prop- 
erty.—  In  the  case  of  In  re  Norris  (D.  C., 
N.  Y.),  24  Am.  B.  R.  444,  177  Fed.  598,  the 
court  said:  "Under  the  circumstances,  it 
would  seem  that  the  only  safe  way  to  protect 
the  rights  of  the  creditors  is  to  continue  the 
injunction  until  the  rights  of  the  parties 
have  been  determined  by  a  proper  tribunal. 
Formerly  it  was  doubtful  whether  a  court  of 
bankruptcy  could  take  jurisdiction  to  re- 
strain the  disposition  of  property  in  pos- 
session of  a  third  person  claiming  title 
thereto ;  but  the  case  of  Bryan  v.  Bernheimer, 
181  U.  S.  188,  5  Am.  B.  R.  623,  21  Sup.  Ct. 
557,  45  L..  Ed.  814,  and  the  amendment  of 
1903  (Act  Feb.  5,  1903,  c.  487,  §  8,  32  totat. 
798  [U.  S.  Comp.  St.  Supp,  1909,  p.  1312] ) 
to  section  23-b  of  the  bankruptcy  act,  re- 
moves any  doubt  that  may  theretofore  have 
existed  as  to  such  power.  If  the  proposed 
sale  of  the  property,  which  is  in  the  pos- 
session of  -the  wife  of  the  bankrupt  therein, 
is  not  enjoined  during  the  pendency  of  the 
plenary  action,  it  is  not  difficult  to  perceive 
that  the  interests  of  th^  general  creditors 
are  liable  to  suffer."  Citing  Collier-on  Bank- 
ruptcy (7th  ed.)  p.  50. 

316.  See  In  re  Bender  (D.  C,  Ark.),  5 
Am.  B.  R.  632,  106  Fed.  873;  s.  c,  on  appeal 
sub  nom.  In  re  Young  (C.  C.  A.,  8th  Cir.), 
7  Am.  B.  R.  14,  111  Fed.  158. 

317.  Note  also  In  re  Currier  (Ref.,  N.  Y.), 
5  Am.  B.  R.  639. 

318.  Lawrence  v.  Lowrie  (D.  C,  Pa.),  13 
Am.  B.  R.  297,  133  Fed.  996;  Blake  v.  Nes- 
bet  (D.  C,  Mo.),  16  Ajn.  B.  R.  269,  144  Fed. 
279;    Matter   of   Berkowitz    (D.   C,  N.   J.), 


22  Am.  B.  R.  233,  173  Fed.  1013;  In  re 
Norris    (D.   C,  N.  Y.),  24  Am.   B.   R.   444, 

177  Fed.  598.  See  cases  cited  Am.  B.  R. 
Dig.  §  669. 

319.  Injunction  against  ofScers  of  corpora- 
tion; delay. —  Where  there  is  no  testimony 
tending  to  show  that  property  in  the  pos- 
session of  an  officer  of  a  bankrupt  corpora- 
tion really  belongs  to  the  corporation  or  that 
it  has  any  interest  therein,  and  where  there 
is  nothing  to  challenge  the  officer's  claim  of 
personal  ownership  except  suspicion  due  to 
the  gfeneral  situation,  any  impounding  of  the 
property  while  petitioning  creditors  look  for 
evidence  at  least  approaches  the  margin  line 
of  the  rightful  exercise  of  power;  but  in  any 
event,  only  the  briefest  practicable  delay  can 
be  allowed,  and  the  exercise  of  diligence  must 
be  imposed  upon  the  attacking  creditors. 
Matter  of  MoGurley  (C.  C.  A.,  6th  Cir.), 
33  Am.  B.  R.  612,  219  Fed.  159. 

,320.  In  re  Hornstein  (D.  C,  N.  Y.),  10 
Am.  B.  R.  308,  122  Fed.  266,  in  which  it  was 
held  that  the  court  has  power  between  the 
time  an  involuntary  petition  is  filed  and  the 
selection  of  a  trustee,  to  enjoin  all  persons 
within  its  jurisdiction  from  doing  any  act 
that  will  interfere  with  or  prevent  the  due 
administration  of  the  bankruptcy  act,  and 
comity  does  not  require  said'  court  to  compel 
persons  whose  rights  are  seriously  jeopardized 
by  proceedings  in  a  State  court  to  resort 
thereto  for  protection.  In  re  Smith  (D.  C, 
Ga.),  8  Am.  B.  R.  55,  113  Fed.  993;  In  re 
Goldberg  (D.  C,  N.  Y.),  9  Am.  B.  R.  156, 
117  Fed.  692;  In  re  Hines  (D.  C,  Ore.),  16 
Am.  B.  R.  538,  144  Fed.  147 ;  Matter  of 
Schow  (D.  C,  Conn.),  32  Am.  B.  R.  494, 
213  Fed.  514. 
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of  preserving  the  statu  quo  of  the  property  until  it  may  be  ascertained  whether 
or  not  an  adjudication  should  be  decreed.*^ 

(3)  Injunction  to  eestrain  sales. —  Under  this  clause  4  court  of 
bankruptcy  may  restrain  a  sale  of  the  property  of  a  bankrupt  corporation, 
at  the  instance  of  its  treasurer,  to  pay  debts- secured  by  a  trust  deed  cover- 
ing all  the  property,  where  it  appears  that  the  interests  of  all  the  parties 
would  be  protected  by  selling  the  property  under  -the  direction  of  the 
bankruptcy  court.'^*  The  court  may  enjoin  the  sale  of  real  property  under 
foreclosure  in  a  state  court,  where  necessary  to  protect  the  interests  of  credi- 
tors of  a  bankrupt  who  has  a  substantial  interest  in  such  property ;  ^^'  but  the 
court  should  not  intervene  where,  the  interests  of  the  banirupt's  creditors  -^ 
in  the  property  would  be  protected  amply  in  the  state  court.^^  Where  the 
judgment  of  foreclosure  antedated  the  four  months'  period  before  adjudication, 
the  injunction  will  be  denied.*^^  A  bankruptcy  court  may  not  restrain  a  sale 
by  the  pledgee  of  property  held  by  him  under  a  valid  agreement  of  pledge  by 
the  bankrupt  and  pursuant  to  its  terms.*^®  Such  a  pledge  and  the  rights  of 
the  parties  thereto  are  governed  by  the  law  of  the  State  where  made,*^^  and, 
being  valid  and  not  forbidden  by  any  provision  of  the  bankruptcy  act,  cannot 
be  interfered  with  by  the  court.  A  sale  by  a  receiver  of  a  corporation,  who 
has  been  in  possession  for  a  considerable  time  prior  to  bankruptcy,  should 
not  be  restrained  unless  it  clearly  appears  that  the  interests  of  creditors 
will  be  thereby  jeopardized.^^ 

(4)'  Other  instances  where  injunction  will  issue. —  The  power  will 
be  exercised  to  protect  the  bankrupt  from  the  enforcement  of  a  penalty 
imposed  by,  a  State  law  or  city  ordinance,  for  a  failure  to  pay  a  dischargeable 
debt;^^'  and  to  protect  the  bankrupt  from  arrest  while  attending  court  or 
engaged  in  the  performance  of  a  statutory  duty.^^**  Injunction  will  lie  to 
prevent  removal  of  property  to  a  foreign  country  which  is  alleged  to  have 

321.  Matter  of  Schow  (D.  C,  Conn.),  32  rights  he  has  in  the  State  court  and  where 
Am.  B.  R.  494,  213  Fed.  514;  In  re  Hines  the  sheriff  of  the  State  court  has  seized  tlie 
(D.  C,  Ore.),  16  Am.  B.  E.  538,  144  Fed.  property,  the  rule  of  comity  prevailing  be- 
147.  tween   the   courts   would    constrain    a   bank- 

322.  In  re  Jersey  Island  Packing  Co.  (C.  ruptcy  court  to  deny  an  injunction.  Broach 
0  A  9th  Cir  )  14  Am.  B.  R.  689,  138  Fed.  v.  MuUis  (D.  C,  Ga.),  35  Am.  B.  E.  841, 
625.  '  228  Fed.  551. 

323.  Jurisdiction  to  enjoin  sale  under  325.  Broach  v.  Mullis  (D.  C,  6a.),  35  Am. 
mortgage  foreclosure. —  A  bankruptcy   court  B.  E.  841,  228  Fed.  551. 

has    jurisdiction    to    stop    the    sale    of    a  Sale  of  real  estate. —  A  bankruptcy  court 

bankrupt's  property  under  a  mortgage  fore-  has  not  jurisdiction  to  stay  the  sale  of  real 

closure    in   a   State    court   where   absolutely  estate  duly  seized  under  a  judgment  rendered 

necessary  under  the  facts  of  the  particular  in   an   action  to  foreclose   a  mortgage,   ren- 

case '  in  order  to  protect  the  rights   of  the  dered  long  prior  to  the  four  months  preced- 

creditors  or  the  trustee,  which  would  other-  ing  the  petition  and  adjudication  of  the  mort- 

wise  be  lost  or  impaired.     Whether  or  not  a  gagor.     Sample   v.    Beasley    (C.   C.   A.,    5th 

sale  should  be  enjoined,  however,  is  a  ques-  Cir.),  20  Am.  B.  E.  164,  158  Fed.  606. 

tion   of  discretion   and   policy   in   each   case  326.  Matter  of  Mayer   (C.  C.  A.,  2d  Cir.), 

under  its  peculiar  facts.     Broach  v.  Mullis  19  Am.  B.  E.  356,  156  Fed.  432. 

(D.  C,  Ga.),  35  Am.  B.  R.  841,  228  Fed.  327.  Hiscock  v.   Varick   Bank,   208   U.   S. 

531.  26,  18  Am.  B.  E.  1. 

Where    a    bankrupt    has    any    substantial  328.  In  re  Steelingworth   Ry.  Supply  Co. 

equity  in  real  estate  sought  to  be  sold   in  (D.  C,  Pa.),  21  Am.  B.  E.  342,  164  Fed.  591. 

foreclosure  and  partition  actions,  such  sale  329.  In  re  Hicks    (D.  C,  N.  Y.),  13  ^Am. 

should  be  stayed  until  a  trustee  is  appointed  B.  R.  654,   133  Fed.  739;   In  re  Home  Dis- 

and  qualified  so  that  he  may  protect  the  in-  count  Co.    (D.  C.,  Ala.),  17  Am.  B.  R.  168, 

terests  of  the  general  creditors  in  such  prop-  187,  147  Fed.  538. 

erty.  Matter  of   Morse    (D.   C,  N.   Y.),   32  330.  Matter  of  Adler   (C.  C.  A.,  2d  CSr.), 

Am.  B.  E.  207,  210  Fed.  900.  16  Am.  B.  R.  414,  144  Fed.  659. 

324.  Where  the  trustee  may  assert  all  the 
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been  preferentially  transferred.**'  Where  a  contract  is  in  existence  in  which 
the  bankrupt  has  a  valuable,  interest,  the  court  may,  at  the  instance  of  the 
trustee,  restrain  the  violation  of  sijch  contract.**^  An  injunction  to  prevent 
the  breach  of  a  contract  is  a  negative  specific  enforjcewenfc.iaf  it)«tand  the  test 
of  the  jurisdiction  of  equity  to  grant  such  an  injunction  is  the  inadequacy  of 
the  legal  remedy,*** 

c.  Practice. —  This  protective  processs  is  frequently  resorted  to  in  involun- 
tary cases,  sometimes  being  included  in  and  sometimes  following  the  order, 
appointing  a  receiver.  Where  possible,  the  order  granted  should  be  in  the 
nature  of  a  temporary,  stay,  coupled  with  a  show  cause  returnablp  on  a  day 
certain.  The  use  of  the  writ  itself  is,  however,  ,not  T;in-us;^^,  ^,ap.d, .  there 
being  no  limitation  on  its  operation,  as  there  is  on  the  ■  writ  issued ,  Under 
§  11,  it  remains  in  force  until  modified  or  disssolved.  Any  one  aggrieved 
can,  on  proper  notice,  move  to  dissolve.  The  application  both  for  and  to 
dissolve  the  injunction  may  be  made  on  petition  or  affidavits,  entitled  in  the 
case,  and,  if  aftea*  the  adjudication,  should  be  made  to  "the  referee,***  It  has 
been  thought  that  the  referee  can  grant  no  more  than  a  temporary  stay,  the 
Supreme  Court  having,  by  General  Order  XII,  limited  the  granting  of  in- 
junctions on  suits  to  the  judge.  But  this  general  order  affects  the  injunc- 
tion here  discussed  only  by  analogy.  Since  Mueller  v.  liTugent,  supra,,  it 
would  seem  that  the  referee,  being  vested  with  all  the  functions  of  a  court 
of  bankruptcy  save  a  few,  not  inclusive  of,  the  power  to,  enjoin,  may  grant 
permanent  injunction  orders  having  all  the  force  of  like  orders  issuing  from 
the  judge,  except  to  stay  proceedings  of  a  court  or  an 'officer  of  the 'United 
State  or  of  a  State.**"  ,.>,,,.■.,  ■-■,;:,,...,.-:.;. 

d.  Precedents  under  the  law  of  1867. —  For  precedents  as  to  principles  as  well 
as  practieCj  see  discussion  of  injunctions  against  suits  under  Section  Eleven.*** 


XIII.     TAXATION  OF  COSTS. 

By  subdivision  18  of  this  section  a  court  of  bankruptcy  may  "  tax  costs, 
whenever  they  are  allowed  by  law,   and  render  judgments  therefor  against 

331.  Pyle  v.  Texas  Transport  &  Terminal  Matter  of  Consumers'  Albany  Brewing  Co. 
Co.  (D.  C,  La.),  25  Am.  B.  R.  829,  185  (D.  C,  N.  Y.),  35  Am.  B.  K.  358,  224  Fed. 
Fed.  ,109.  235. 

332.  Authority,  to  restrain  violation,  of  ,  333.  1  ,Joy«e  on  Injunctions-,  p.  646,  §  429, 
contract    with   trustee.—  A    court    of   bank-  and  cases  cited. 

ruptcy  has  jurisdiction,   on   the  application  334.  For   form  of  petition   for   injunction 

of  the  trustee  in  bankruptcy  of  a  brewing  other  than  against  suits,  see  Form  No.  73, 

company,  by  injunction  to  compel  the  owner  post. 

and  lessor  of  certain  premises  and  the  lessee  335.  Gen.    Ord.   XII,   3;    In   re   Berkowitz 

thereof  to  purchase  malt  liquors  exclusively  (D.  C,  Pa.),   10  Am.   B.  R.  251,   143   Fed. 

from  the  trustee  during  the  period  of  a  cer-  598;  In  re  Steuer   (D.  C,  Mass.),  5  Am.  B. 

tain  lease,  the  payment  of  which  the  bank-  R.  209,  214,  104  Fed.  976. 

rupt  had  guaranteed,  in  consideration  of  the.  For    forms    of    referee's   ;stays    and    show 

tenant  purchasing  malt  liquors  from  iti  ex-  cause  orders,  ftnd  Ojdjers  that- writs  of  injunc- 

clusiyely,   especially  where  the  trustee'  had  tion  shall  issue,  see  Forms  Nos.  74-75,  post 

withdrawn  opposition  to  dispossess  .proceed-  and  Hagan  &  Alexander's  Bankruptcy  Forms, 

ings  under  an  oral  agreement  by  the  owner  336.  See  also  Irving  v.  Hughes,  Fed.  Cas. 

and  a  proposed  new  tenant  that  the  latter  7,076;  In  re  Muller,  Fed.  Cas.  9,912;  Kellogg 

would   enter   into  an   agreement   similar   to  v.   Russell,   Fed.   Cas.   7,666;    tj.   S.    ex   rel. 

the  contract  with. the  first  tenant,  to  purchase  Hyde  v.  Bancroft,   Fed.   Cas.   14,513;   In  re 

malt   liquors   exclusively    from   the   trustee.  South  Side  R.  R.  Co.,  Fed.  Oas.  13,190. 
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the  unsuccessful  party,  or  the  successful  party  for  cause,  or  in  part  against 
each  of  the  parties,  and  against  estates,  in  proceedings  in  bankruptcy."  The 
costs  for  which  payment  is  herein  authorized  are  such  as  are  allowed  by 
this  act  arising  from  the  bankruptcy  proceedings  in  the  administration  of  the 
estate.^^  The  costs  taxable  under  this  subdivision  are  something  different 
from  the  costs  allowed  as  fees  and  mileage  of  witnesses,  and  the  allowances 
to  the  attorneys,  which  are  considered  under  other  sections  of  the  act.^^*  So 
too,  allowances  for  fees  of  stenographers  are  expressly  provided  for  under 
§  38-a  (5)  and  will  be  considered  under  that  section.  Costs  must  be  allowed 
in  all  involuntary  cases  where  the  adjudication  is  contested.*^®  On\j  costs 
allowed  by  law  may  be  taxed.  Where  there  it  no  specific  provision,^"  this 
subdivision  seems  to  assimilate  costs  in  bankruptcy  to  those  under  the  equity 
practice  in  the  United  States  courts.*^^  Under  the  former  law,  it  was  held  that 
costs  might  be  allowed  the  prevailing  party  in  a  proceeding  to  set  aside  a  dis- 
charge;'^ under  the  present  law,  the  same  has  been  held  as  to  a  proceeding 
for  a  discharge.^*^  Where  the  bankrupt  consents  costs  may  be  paid  from  the 
proceeds  of  the  sale  of  exempt  property,  even  if  a  creditor  having  an  equitable 
lien  thereon  objects  to  such  payment.'**  Precedents  as  to  costs  on  appeal  will 
be  found  in  the  foot-note.'*^  It  seems,  too,  that  under  the  previous  law, 
costs  were  allowed  against  creditors  who  unsuccessfully  contested  the  validity 


337.  Costs  in  administration  of  estate. — 
In  the  case  of  Matter  of  Kyte  ( D.  C,  Pa  ) , 
26  Am.  B.  R.  507,  189  Fed.  531,  the  court 
said :  "  Administration  of  an  estate  has  been 
defined  to  mean,  a  term  applied  to  denote 
the  management  of  an  estate  by  a  person 
appointed  by  authority  of  law  to  take  charge 
thereof  in  place  of  the  legal  owner.  In  a 
ba  ikruptcy  court  the  legal  owner  of  the 
estate  is  the  bankrupt,  who  is  required  to 
turn  over  his  entire  estate  to  some  one  to  be 
designated  by  the  creditors  and  approved  by 
the  court,  for  the  purpose  of  administering 
the  same  for  the  benefit  of  all  the  bankrupt's 
creditors.  All  acts  necessary  to  be  done  to 
accomplish  the  purpose  of  converting  the 
assets  of  the  estate  and  distributing  the  same 
to  and  amongst  the  creditors  legally  entitled 
thereto,  as  well  as  any  act  tending  to  increase 
the  value  of  the  estate,  or  in  some  material 
manner  benefit  the  estate  of  the  bankrupt, 
whereby  the  general  interests  of  all  the  cred- 
itors may  be  advanced,  constitute  the  ad- 
ministration of  the  estate.  The  intent  of  the 
law  is  to  administer  the  estate  for  the  gen- 
eral interests  of  all  the  creditors  with  the 
least  possible  expense,  and  to  this  end  when 
any  proposition  of  interest,  as  well  as  detri- 
mental to  the  creditors  is  made,  the  law  pro- 
vides that  all  the  creditors  shall  have  notice 
of  a  time  and  place  to  meet  and  either  assent 
to  or  disapprove  of  such  proposition.  This 
undoubtedly  is  a  provision  of  the  law  which 
has  been  created  to  throw  a  safeguard  around 
the  interests  of  the  creditors  so  that  the 
oppjortunity  for  abuse  or  mismanagement  of 
their  interests  may  be  reduced  to  a  mini- 
mum." 


338.  See  Bankr.  Act,  §§'  62  and  64,  post. 

339.  See  Bankr.  Act,  §  3-e  and  General 
Order  XXXIV.  See  also  In  re  Ghiglione 
(D.  C,  N.  Y.),  1  Am.  B.  E.  580,  93  Fed.  186; 
In  re  Morris  (D.  G.,  Pa.),  7  Am.  B.  E.  709, 
115  Fed.  591;  Clark-Herrin-Campbell  Co.  v. 
Claflin  Co.  (C.  C.  A.,  5th  Cir.),  33  Am.  B. 
E.  414,  218  Fed.  429. 

340.  As,  for  instance,  in  Bankr.  Act,  §  3-e. 

341.  See  the  Equity  Eules  and  local  rules 
in  the  different  districts. 

Attorney's  docket  fee  on  hearing  before 
referee. —  A  referee  in  bankruptcy  is  not  a 
"  referee  "  within  the  meaning  of  section  824 
of  the  U.  S.  Revised  Statutes,  allowing  a 
docket  fee  of  twenty  dollars  "  on  a  trial  . 
before  referees,  or  on  a  final  hearing  in, 
equity "  .  .  . .  Nor  is  a  hearing  upon  a 
claim  against  the  bankrupt  estate  "  a  final 
hearing  "  within  the  meaning  of  the  statute. 
Hence,  a  docket  fee  should  not  be  allowed 
under  the  statute  on  the  hearing  of  «,  claim 
before  the  referee.  Peck  v.  Richter  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  R.  11,  217  Fed.  880. 

342.  In  re  Holgate,  Fed.  Cas.  6,601. 

343.  Bragassa  v.  St.  Louis  Cycle  (C.  C. 
A.,  5th  Cir.),  5  Am.  B.  E.  700,  107  Fed.  77. 
Compare  also  In  re  Wolpert  (Eef.,  N.  Y.), 
1  Am.  B.  E.  436,  and  In  re  Gaylord  (D.  C, 
N".  Y.),  5  Am.   p.   R.   805,   106   Fed.   833. 

344.  In  re  Castleberry  (D.  C,  Ga.),  16 
Am.  B.  R.  430,  143  Fed.  1018. 

345.  In  re  Orman  (C.  C.  A.,  5th  Cir.),  5 
Am.  B.  R.  698,  107  Fed.  101 ;  In  re  Dickson 
(D.  C,  N.  ¥.),  7  Am.  B.  E.  679,  111  Fed. 
726;  Matter  of  Josephson  (D.  C.,  Gia.),  9 
Am.  B.  E.  608,  121  Fed.  142. 
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of  claims,^*®  and  that,  if  the  trustee  refused  to  object  to  claims,  creditors 
successfully  contesting  the  same  were  allowed  costs  out  of  the  estate.**'^  Where 
an  involuntary  petition  is  dismissed  for  want  of  jurisdiction  costs  cannot  be 
allowed  to  the  successful  party.**^  But  costs,  to  be  taxable  under  this  sub- 
division, must  be  incurred  "  in  proceedings  in  bankruptcy."  Costs  may  be 
taxed  by  the  referee.**® 

346.  In    re    Troy    Woolen    Co.,    Fed.    Cas.  348.  In  re  Williams   (D.  C,  Ark.),  9  Am. 
14,203.  B.  E.  736,  120  Fed.  34. 

347.  In  re, Little  River  Lumber  Co.  (D.  C.,  349.  In  re  Scott  (Ref.,  Mass.),  7  Am.  B.  E. 
Ark.),  3  Am.  B.  R.  682,  101  Fed.  558.  710. 


SECTION    THREE. 


ACTS  OF  BANKRUPTCY. 

§  3.  Acts  of  Bankruptcy. —  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  (1)  conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  any  part  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them ; 
or  (2)  transferred,  while  insolvent,  any  portion  of  his  property  to  ono 
or  more  of  his  creditors  with  intent  to  prefer  such  creditors  over  his 
other  creditors;  or  (3)  suffered  or  permitted,  while  insolvent,  any 
creditor  to  ol)tain  a  preference  through  legal  proceedings,  and  not 
having  at  least  five  days  before  a  sale  or  final  disposition  of  any  prop- 
erty affected  by  such  preference  vacated  or  discharged  such  prefer- 
ence; or  (4)  made  a  general  assignment  for  the  benefit  of  his  creditors, 
or,  being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property  or 
because  of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of 
his  property  under  the  laws  of  a  State,  of  a  Territory,  or  of  the  United 
States;*  or  (5)  admitted  in  writing  his  inability  to  pay  his  debts  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that  ground. 

b  A  petition  may  be  filed  against  a  person  who  is  insolvent  and 
who  has  committed  an  act  of  bankruptcy  within  four  months  after 
the  commission  of  such  act.  Such  time  shall  not  expire  until  four 
months  after  (1)  the  date  of  the  recording  or  registering  of  the 
transfer  or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors  or  for  the  purpose  of  giving  a  preference  as 
hereinbefore  provided,  or  a  general  assignment  for  the  benefit  of  his 
creditors,  if  by  law  such  recording  or  registering  is  required  or  per- 
mitted, or,  if  it  is  not,  from  the  date  when  the  beneficiary  takes 
notorious,  exclusive,  or  continuous  possession  of  the  property  unless 
the  petitioning  creditors  have  received  actual  notice  of  such  transfer 
or  assignment; 

c  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy 
instituted  under  the  first  subdivision  of  this  section  to  allege '  and 
prove  that  the  party  proceeded  against  was  not  insolvent  as  defined 
in  this  act  at  the  time  of  the  filing  the  petition  against  him,  and  if 

*  Amendment  of  1913  in  italics. 
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solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceed- 
ings shall  be  dismissed,  and  under  said  subdivision  one  the  burden 
of  proving  solvency  shall  be  on  the  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been  filed  as 
hereinbefore  provided  under  the  second  and  third  subdivisions  of 
this  section  takes  issue  with  and  denies  the  allegation  of  his 
insolvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hearing, 
with  his  books,  papers  and  accounts,  and  submit  to  an  examination, 
and  give  testimony  as  to  all  matters  tending  to  establish  solvency  or 
insolvency,  and  in  case  of  his  failure  to  so  attend  and  submit  to 
examination  the  burden  of  proving  his  solvency  shall  rest  upon  him. 

e  Whenever  a  petition  is  filed  by  any  person  for  the ,  purpose  of 
having  another  adjudged  a  bankrupt,  and  an  application  is  made 
to  take  charge  of  and  hold  the  property  of  the  alleged  bankrupt,  or 
any  part  of  the  same,  prior  to  the  adjudication  and  pending  a  bearing 
on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court 
a  bond  with  at  least  two  good  and  sufficient  sureties  who  shall  reside 
within  the  jurisdiction  of  said  court,  to  be  approved  by  the-  court  or 
a  judge  thereof,  in  such  sum  as  the  court  shall  direct,  conditioned 
for  the  payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  and  detention  of  the  property  of 
the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the 
petitioner,  the  respondent  or  respondents  shall  be  allowed  all  costs, 
counsel  fees,  expenses,  and  damages  occasioned  by  such  seizure, 
taking,  or  detention  of  such  property.  Counsel  fees,  costs,  expenses, 
and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by 
the  obligors  in  such  bond. 


Analogous  provisions.    In  U.  S.:     Act  of  1867,  §  39   (as  amended  by  Act  of  July  27,  1868), 

E.  S.,  §  5021    (as  amended  by  Acta  of  June  22,  1874,  and  July  26,   1876),  Act 

of  1841,  §   l;'Aet  of  1800,   §.§    1,  2. 
In  Eng.:     Act  of  1883,  §  4;  Act  of  1890,  §  1. 
Cross-references:     To  the  law.     See  generally  as  to  definitions,   §   1;   as  to  jurisdiction  of 
bankruptcy  court,   §  2. 

Fraudulent  transfers,  concealment  of  assets,  etc.,  §§   14-b(4),  67-c,  70. 

Preferential  transfers,  §§  4,  59,  60-a-b,  67-c. 

Preferences  through  legal  proceedings,  §§  60-a,  67-c(l),  8. 

Four  months'  period,  §§  59,  60-a-c,  67-c,  f. 

Insolvency,  §§  1   (15),  60-b,  67-c,  f. 

Dismissal   of  proceedings,   §§   18-b-d-,  59. 

Bonds  of  petitioner,  §|  2(3,  15),  59. 
To  the  general  orders:     Generally  to  V,  VI,  VII,  VIII,  IX. 
To  the  forms:     Nos.  3,  4,  5,  6,  7,  8,  9,  10. 
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SYNOPSIS    OF    SECTION. 

ACTS    OP   BANKRUPTCY 

I.  Acts  of  Bankruptcy  in  General,  86. 

a.  History  and  analogies,  86. 

b.  Comparative  legislation,  86. 

c.  Former  United  States  statutes,  87. 

d.  Construction  of  the  section,  87. 

(1)  In  GENERAL,  87. 

(2)  Rule  of  construction,  87. 

(3)  Not  applicable  to  voluntary  bankruptcy,  88. 

e.  Insolvency;  when  essential,  88. 

(1)  In  general,  88. 

(2)  Pleading  insolvency;  solvency  as  a  defense,  88. 

(3)  Time  of  insolvency,  89. 

(4)  Proof  of  insolvency,  89. 

(5)  Insolvency  of  partnership,  90. 

II.  Acts  of  Bankruptcy  Under  Present  Law,  go. 

a.  First  ad  of  bankruptcy;  a  fraudulent  transfer,  90. 

(1)  In  general,  90. 

(2)  By  whom  made,  91. 

(3)  Disposition  of  property,  91. 

(I)  Stoiute  of  frauds,  91. 

(II)  Particular  transactions;  chattel  mortgages,  92. 

(III)  Conveyances  as  security,  92. 

(IV)  Cash  sales  and  payments,  93. 
(V)    Voluntary  transfers,  93. 

(VI)   Change  of  title,  93. 
■  (4)  Meaning  of  words  of  devolution,  93. 

(5)  Intent  to  hinder,  delay  or  defraud,  94. 

(I)  In  general,  94. 
(II)  Allegations  in  petition,  95. 
(Ill)    Proof  of  intent,  96. 

(6)  Insolvency,  ,97. 

(7)  Creditors  or  any  of  them,  98. 

(8)  Comparison  with  other  sections,  98. 

b.  Second  act  of  bankruptcy;  a  preferential  transfer,  98. 

(1)  In  general,  98. 

(2)  Transfer  of  property,  99. 

(I)  In  general,  99. 

(II)  Mortgage  or  security,  99. 

(III)  Payment  of  money,  100. 

(IV)  Confession  of  judgment,  100. 
(V)   Depletion  of  estate,  10  i. 

(3)  Intent  to  prefer,  102. 

(4)  Proof  of  intent,  103. 
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n.  Acts  of  Bankruptcy  Under  Present  Law  —  Continued : 

(5)  Intent  as  distinguished  from  motive,  105. 

(6)  Allegations  as  to  pbeference,  105. 

c.  Third  ad  of  bankruptcy;  preference  through  legal  proceedings,  106. 

(1)  In  general,  106. 

(2)  Comparison  with  the  act  of  1867,  106. 

(3)  Intent  not  essential,  107. 

(4)  subteeed  or  permitted,  108. 

(5)  Creditors  to  be  affected,  109. 

(6)  Preference,  109. 

(7)  Legal  proceedings,  110. 

(I)  In  general,  110. 
(II)  Attachment  proceedings,  110. 
(Ill)  Receivership;  supplementary  proceedings,  110. 
(IV)  Distress  for  rent;  statutory  liens.  111. 

(8)  Sale  or  disposition,  111. 

(9)  Vacating  or  discharging  preference,  112. 

(I)  In  general,  112. 
(II)   Day  set  for  sale,  113. 
(Ill)    Time  when  lien  obtained  immaterial,  113, 
(10)  Construction  of  subsection,  113. 

d.  Fourth  act  of  bankruptcy;  a  general  assignment  or  receivership,  114. 

(1)  In  general,  114. 

(2)  What  constitutes  a  general  assignment,  115. 

(3)  Appointment  of  receiver  or  trustee,  118. 

(I)  In  general,  119. 
(II)   Exercise  of  bankruptcy,  jurisdiction,  119. 

(III)  Application  for  receivership,  119. 

(IV)  What  constitutes  appointment,  121. 

(4)  Insolvency  essential,  121. 

(I)  Insolvency  as  sole  grounds,  121. 
(II)  Actual  insolvency,  122. 

(III)  Allegations  as  to  other  grounds  where  insolvency  existed,  122. 

(IV)  Proof  of  insolvency,  124. 

(5)  Meaning  of  words,  125. 

(6)  Precedents  under  former  law,  126. 

(7)  Reference  to  other  sections,  126. 

e.  Fifth  ad  of  bankruptcy;  a  confession  of  bankruptcy,  126. 

(1)  In  general,  126. 

(2)  Essential  elements,  127. 

(I)  In  general,  127. 
(II)  Ads  of  diredors  of  corporation,  127. 

(III)  Officers  of  corporation,  129. 

(IV)  Admission  by  partners,  129. 

m.  When  and  Against  Whom  Petition  May  be  Filed,  129. 

a.  Against  person  who  is  insolvent  and  has  committed  ad  of  bankruptcy,  129. 
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III.  When  and  Against  Whom  Petition  May  be  Filed — Continued: 

b.  Time  within  which  petition  must  be  filed,  130. 

(1)  Within  foub  months  after  the  commission  of  the  act,  130. . 

(2)  Necessity  for  record  or  possession  to  start  time  running, 

130. 

IV.  Solvency  as  a  Defense,  132. 

a.  When  insolvency  need  not  be  shown,  132. 

b.  Solvency  and  the  first  act  of  bankruptcy,  132. 

c.  Solvency  and  the  second  and  third  acts  of  bankruptcy,  133. 

(1)  Proof  of  Insolvency,  133. 

(2)  Production  of  books,  papers,  and  accounts,  134. 

^V.  Bond  on  Taking  Possession  of  Bankrupt's  Property  Before  Adjudication,  135. 

a.  Requirement  as  to  bond,  135. 

b.  Remedies  under  bond;  costs,  135. 


I.  ACTS  OF  BANKRUPTCY  IN  GENERAL. 

a.  History  and  analogies. —  In  most  of.  the  continental  bankruptcy  systems, 
acts  of  bankruptcy,  in  our  sense  of  the  term,  are  unknown.  Mere  cessation ' 
of  payment  is  enough  to  entitle  the  creditors  to  resort  to  the  court.  In 
France,  the  debtor  is  legally  bound  tO  notify  the  court  that  he  has  stopped 
payment.  Indeed,  in  several  of  the  Latin  systems,  the  court  may  declare  a 
debtor  a  bankrupt  on  its  own  motion.  Anglo-Saxon  jurisprudence,  while 
allowing  the  debtor  to  initiate  bankruptcy  by  his  own  declaration  or  peti- 
tion, not  only  does  not  otherwise  permit  the  court  to  adjudicate  save  at  the 
instance  of  creditors,  but  even  affords  further  protection  against  arbitrary 
or  unjust  interference  with  the  property  of  the  individual,  by  providing  that 
he  shall  not  ba  amenable  to  bankruptcy  unless  he  has  done  or  suffered  certain 
acts  which  either  amount  to  actual  or  constructive  frauds  on  creditors  or  are 
tantamount  to  declarations  of  hopeless  insolvency.  These  acts  are  called 
under  our  present  statute  "  acts  of  bankruptcy." 

b.  Comparative  legislation. —  The  present  English  act,^  as  supplemented  by 
§  1  of  the  amendatory  act  of  1890,  specifies  eight  acts  of  bankruptcy,  four 
of  which^  are  practical  equivalents  of  the  first,  second,  fourth,  and  fifth 
acts  found  in  §  3-a  of  our  law.  Of  the  others,  absconding  or  concealing 
himself  *  is  ancient,  while  of  the  remaining  three  an  unpaid  levy  outstanding 
for  twenty-one  days*  is  but  little  more  drastic  than  is  our  third  act  of  bank- 
ruptcy, and  the  giving  of  a  notice  by  the  debtor  that  he  has  suspended  pay- 
ments,^ or  the  failure  on  his  parti  to  respond  within  seven  days  to  a  demand  to 
pay  a  final  judgment,®  are  but  statutory  recognition  of  the  continental  doctrine 
that  cessation  of  payments  and  the  status  of  bankruptcy  are  one  and  the 
same  thing.  The  two  systems,  therefore,  aside  from  the  difference  which 
grows  out  of  our  definition  of  insolvency,  are,  as  acts  of  bankruptcy,  near 
akin.     There  has  been  a  like  paralleling  at  other  periods.'' 

1.  Englisli  Bankruptcy  Act  of  1883,  §  4.  5.  Ens.  Bankruptcy  Act  of  1883,  §  4(l)-h. 

2.  Id.,  §  4 ( 1 ) -a-b-c-f .  G.  Id.,  §  4(l)-g. 

3.  Id.,  §  4(l)-d.  7.  Compare  the  English  Act  of  1869  with 

4.  Eng.  Bankruptcy  Act  of  1890,  §  1.  our  law  of  1867. 
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e.  Former  United  States  statutes. —  The  acts  of  bankruptcy  in  our  statute 
of  1800^  were  largely  copied  from  those  then  in  force  in  England.  Of  the 
six  acts  of  bankruptcy  in  the  law  of  1841,^  only  three,  the  procuring  or 
suffering  of  a  levy  or  attachment,  the  concealing  of  property  with  intent  to 
prevent  a  levy,  and  the  fraudulently  conveying  or  transferring  of  property, 
are  similar  to  those  now  available;  only  the  last  is  in  effect  an  equivalent. 
There  were  nine  acts  of  bankruptcy  under  the  law  of  1867.  The  third  and 
fourth  are  comprised  within  the  present  §  3-a  (1),  and  the  eighth  is  similar 
to  our  §  3-a  (2).  Here  the  similitude  ends,  save  that  the  making  of  a 
general  assignment  became  by  judicial  construction  in  effect  a  tenth  act  of 
bankruptcy.  Our  third  act  is  new,  as  is  our  fifth.  We  certainly  have  now 
nothing  like  such  once  well-knov^m  acts  of  bankruptcy  as  the  alleged  bank- 
rupt's abscondence,  or  being  in  custody  on  a  civil  judgment,  or,  if  a  banker, 
merchant,  trader,  or  manufacturer,  stoppage  of  payment  for  a  specified  period. 
The  decisions  under  the  former  law,  while,  of  course,  valuable,  are  not 
always  controUing.^"  Where  the  language  of  the  former  act  has  been  incor- 
porated in  the  present  act,  it  may  be  assumed  that  the  intent  was  to  use  such 
language  with  the  meaning  given  to  it  by  the  courts  under  such  act.^^  The 
practitioner,  when  citing,  should  observe  the  changes  in  §  39  of  the  former 
statute  made  by  the  acts  of  June  22,  1874,  and  July  26,  1876.  It  is  often 
important,  too,  to  note  the  difference  in  phrasing  between  the  two  statutes, 
even  where  there  is  a  seeming  equivalence.^ 

d.  Construction  of  the  section. —  (1)  In  genbeal. —  Section  3  clearly  indi- 
cates what  wrongdoing  or  acts  on  the  part  of  the  bankrupt  must  be  alleged 
in  the  creditors'  petition  and  establisihed  by. them  as  a  part  of  their  proof 
on  the  trial.  Such  a  petition,  prepared  after  carefully  observing  the  pro- 
visions of  this  section,  and  of  §  4-b,  indicating  against  whom  such  a  petition 
may  be  filed,  and  §  59-b,  declaring  by  whom  it  may  be  filed,  and  §  2  (1), 
specifying  where  it  may  be  filed,  and  §  18-a,  indicating  how  it  is  served,  and 
§  63-a-b,  specifying  what  are  petitioning  creditor's  debts,  will,  provided  the 
act  of  bankruptcy  relied  on  is  alleged  with  sufficient  detail,  render  the  peti- 
tioners reasonably  secure  against  a  plea  in  the  nature  of  a  demurrer,  i' 

(2)  Rule  of  consteuction. —  The  purpose  of  the  act  as  a  whole  is 
remedial ;  but  this  portion  of  it,  while  not  penal,  is  in  dea-ogation  of  common- 
law  rights.  The  higher  courts  have,  therefore,  quite  uniformly  refused  to 
read  into  this  and  the  corresponding  sections  of  previous  laws,  meanings 
which  do  not  appear  from  the  very  words.'*  Strong  reasons  may,  however, 
be  urged  for  a  liberal  construction.   The  law  was  intended  to  compel  prorating, 

8.  Act  of  1800,  §  1.         ~  discussed    In   detail,   post,    reference    to    the 

9.  Act  of  1841,  §  1.  Torrey  bill  in  its  latest  form,  the  so  called 

10.  Compare  Wilson  v.  City  Bank,  17  Lindsay  bill  (see  §  40,  S.  1032,  55th  Con- 
Wall.  473,  21  L.  Ed.  723,  with  Wilson  v.  gress,  1st  Session;  and  compare  also  §  2 
Nelson,  183  U.  S.  191,  7  Am.  B.  R.  142,  of  the  Henderson  substitute,  Cong.  Rec.  55th 
46  L.  Ed.  147.  '               -  Congress,  2d  Session,  Vol.  31,  p.  2038)   will 

11.  Huntington  v.   Baskerville    (C.   C.   A.,  prove  suggestive. 

8th  Cir.),  27  Am.  B.  R.  219,  192  Fed.  813;  13.  Compare  Form  No.  3,  and  "Creditors' 

In  re  Levin    (C.'  C   A.,    1st  Cir.),   23   Am.  Petitions    in    Involuntary    Bankruptcy,"    by 

B.   R.   845,   176   Fed   177,   holding  that  the  Mr.  Collier,  1  N.  B.  N.,  62. 

court   will    construe    the   provisions    of   the  14.  Jones  v.  Sleeper,  Fed.  Cas.  7,496;  Wil- 

bankruptcy  act  and  of  the  General  Orders  as  son  v.  City  Bank,   17  Wall.  473,  21   L.  Ed. 

similar  provisions   of  the  Act  of   1867   and  723;    In   re    Empire   Metallic   Bedstead    Co. 

the   General    Orders    thereunder    were    con-  ( C.  C.  A.,  2d  Cir. ) ,  3  Am.  B.  R.  575,  98  Fed. 

strued.                                      •  5S1.     And    see   Maplecroft    Mills   v.    Childs 

12.  As  bearing  on  the  purpose  of  Congress  (O.  C.  A.,  4th  Cir.),  35  Am.  B.  R.  311,  226 
in  limiting  the  acts  of  bankruptcy  to  those  Fed.  415. 
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by  halting  frauds  and  checking  preferences.  As  has  been  seen,  defined  acts 
of  bankruptcy  are  merely  limitations  expressive  of  the  caution  inherent 
in  Anglo-Saxon  jurisprudence  when  dealing  with  the  rights  to  property. 
Being  limitations  on  the  operation  of  a  statute  that  is  highly  remedial,  a  broad 
construction,  while  not  perhaps  so  safe,  would  in  the  long  run  accomplish 
more  equity.^®  As  a  rule,  the  statute  as  an  entirety,  as  well  as  its  sections 
other  than  §  3,  are  liberally  construed." 

(3)  Not  APPLitcABLB  TO  VOLUNTARY  BANKRUPTCY. —  The  scction  does  not 
apply  to  voluntary  bankruptcy.  A  petition  by  a  voluntary  bankrupt  is  not 
required  to  seit  up  any  of  the  specific  acts  of  bankruptcy  contained  in  this; 
section.    A  voluntary  petition  is  itself  treated  as  an  act  of  bankruptcy." 

e.  Insolvency  when  essential. —  (1)  In  general. —  AVhat  constitutes  insol- 
vency has  already  been  considered.^*  Insolvency  has  in  all  bankruptcy  laws 
been  a  most  important  element  of  allegation  and  proof.  Yet,  where  the  act 
of  bankruptcy  consists  of  a  general  assignment  for  the  benefit  of  creditors,-^' 
insolvency  is  immaterial.^"  Although  where  the  act  of  bankruptcy  consists 
of  the  appointment  or  the  application  for  the  appointment  of  a  receiver, 
insolvency  is  a  material  element.^^  The  bankruptcy  act  does  not  prevent  an 
insolvent  person  from  disposing  of  his  property,  providing  his  dealings  are 
conducted  without  any  purpose  of  hindering  or  defrauding  his  creditors, 
or  of  giving  a  preference.^^  The  act  is  not  intended  to  cover  all  eases  of 
insolvency  to  the  exclusison  of  judicial  proceedings  in  State  courts,  affecting 
the  property  of  the  insolvent.  ^^ 

(2)  Pleading  insolvency;  solvency  as  a  defense. —  Under  the  present 
definition,  it  is  conceivable  that  a  debtor  who  "  admits  in  writing  his  inability 

15.  Compare,  as  tending  to  support  this  this  section,  that  an  act  of  bankruptcy  is 
view.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am.  committed  by  k  person  who  heing  insolvent, 
B.  E.  78,  90  Fed.  47S;  In  re  Adams  (Eef.,  applies  for  a  receiver,  or  where  hecatise  of 
N.  Y.),  1  Am.  B.  R.  94;  Southern  Loan  &  insolvency,  a  receiver  has  been  put  in  charge 
Trust  Co.  V.  Benbow  (D.  C,  N.  Car.),  3  Am.  of  his  property. 

B.  R.  9,  96  Fed.  514;  Silverman's  Case,  Fed.  22.  Richardson  v.  Shaw,  203  U.  S.  587,  19 
Oaa.  12,855;  In  re  Mueller,  Fed.  Oas.  9,912.  Am.  B.  R.  717,  28  Sup.  Ct.  512. 
The  bankruptcy  act  is  remedial  and  should  be  Transactions  by  insolvent. —  There  is  noth- 
interpreted  reasonably  and  in  accordance  with  ing  in  the  bankrupt  act,  either  in  its  language 
the  fair  import  of  its  terms  with  a  view  to  or  object,  which  prevents  an  insolvent  from 
effect  its  objects  and  to  promote  justice.  dealing  with  his  property,  selling  or  exchang- 
Southern  Loan  &  Trust  Co.  v.  Benbow  (D.  C,  ing  it  for  other  property  at  any  time  before 
N.  Oar.),  3  Am.  B.  R.  10,  96  Fed.  514.  proceedings  in  bankruptcy  are  taken  by  or 
See  discussion  as  to  cojistruction  of  act,  against  him,  provided  such  dealing  be  con- 
under  §  1,  ante.  ducted  without   any  purpose  to   defraud  or 

16.  For  instance,  see  Blake  v.  Francis  delay  his  creditors  or  give  preference  to  any 
Valentine  Co.  (D.  C,  Cal.),  1  Am.  B.  R.  372,  one,  and  does  not  impair  the  value  of  his 

89  Fed.  691.                  ,  estate.    An  insolvent  is  not  bound,  in  the  mis- 

17.  In  re  Fowler  (D.  C,  Mass.),  1  Lowell,  fortune  of  his  insolvency,  to  abandon  all  deal- 
161,  Fed.  Cas.  No.  4,998;  In  re  Fofbes  (D.  C,  ing  with  his  property;  his  creditors  can 
Mass.),  11  Am.  B.  R.  787,  128  Fed.  137.  only  complain  if  he  waste  his  estate  or  give 
In  the  case  of  Hanover  National  Bank  v.  preference  in  its  disposition  to  one  over  an- 
M9yse9  (Sup.  Ct.),  186  U.  S.  ISl,  8  Am.  other.  His  dealing  will  stand  if  it  leave 
B.  R.  1,  10,  46  L.  Ed.  1113,  it  was  held  his  estate  in  as  good  plight  and  condition 
that  where  a  voluntary  bankrupt  haa  set  up  as  previously.  Cook  v.  TuUis,  18  Wall.  332, 
all  the  essential  facts  to  warrant  a  decree,  '340,  21  L.  Ed.  933. 

the  filing  of  the  petition  constitutes  an  act  23.  In  re  Wilmington  Hosiery  Co.    (D.  C, 

of  bankruptcy.  Del.),  9  Am.  B.  R.  581,  120  Fed.  179. 

18.  See  discussion  under  Section  One  of  In  the  case  of  Wilson  v.  City  Bank,  17 
this  work,  ante;  anhtiUe  "  Insolvency."  Wall.   473,  21   L.   Ed.   723,  the  court   said: 

19.  Bankr.  Act,  §  3-a(4).  "We  do  not  construe  the  act   as  intending 

20.  West  Co.  V.  Lea,  174  U.  S.  590,  2  Am.  to  cover  all  cases  of  insolvency  to  the  ex- 
B.  R.  463,  43  L.  Ed.  1098.  elusion  of  other  -judicial  proceedings.     It  is 

21.  It  is  provided   in   subsection   a(4)    of  very  liberal  in  the  classes  of  insolvents  which 
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to  pay  his  debts  "^  may  still  be  solvent ;  yet  insolvency  need  not  be  alleged  or 
shown.  But  it  is  either  a  necessary  element  of,  or  its  opposite,  a  conclusive 
defense  to,  the  other  acts  of  bankruptcy.^^  A  general  averment  in  an  answer, 
that  no  act  of  bankruptcy,  such  as  is  charged,  has  been  committed,  may  be 
deemed  sufficient  as  a  denial  of  insolvency,  although  if  insolvency  be  alleged 
as  a  material  element,  it  would  be  better  to  specifically  deny  the  insolvency 
at  the  time  the  act  was  committed.^® 

(3)  Time  of  insolvency. —  It  is  important  to '  determine,  the  time  of 
insolvency.  The  language  of  the  statute  in  respect  to  the  second  and  third 
acts  of  bankruptcy,  indicates  that  the  insolvency  must  be  shown  to  exist  at 
the  time  either  of  these  acts  was  committed.^^  It  is  not  sufficient  as  an 
answer  to  a  petition  alleging  either  the  second,  third,  fourth,  or  fifth  acts 
of  bankruptcy,  to  allege  solvency  at  the  time  the  petition  was  filed.^*  But 
the  act  itself  provides  that  it  is  a  complete  defense  to  a  petition  alleging 
the  first  act  of  bankruptcy  to  show  that  the  alleged  baiikrupt  was  not  insolvent 
at  the  time  of  the  filing  of  the  petition.^® 

(4)  Peooi"  of  insolvency. —  The  facts  and  circumstances  indicating  a 
state  of  insolvency  have  already  been  considered  under  section  1  (15),  subtitle 
"  Insolvency."  It  will  also  be  necessary  to  discuss  the  question  under  other 
headings  under  this  section  where  the  various  acts  of  bankruptcy  are  treated, 
and  also  under  sections  60  and  67  relative  to  preferential  and  fraudulent 
transfer  hindering  or  defrauding  creditors.  There  is  a  general  presumption 
in  favor  of  the  continuance  of  the  solvency  of  a  debtor  where  shown  to  exist 
immediately  prior  to  the  alleged  wrongful  act,  which  requires  presentation  of 
proof  to  rebut.*''  It  should  be  noted,  however,  that  under  subsection  c  of 
this  section,  the  burden  of  proving  solvency,  where  the  alleged  act  of  bank- 
ruptcy consists  of  a  transfer  with  intent  to  hinder,  delay  or  defraud  creditors, 
is  on  the  bankrupt.*^  That  the  act  of  bankruptcy  itself  brought  about  the 
insolvency  is  not  enough.*^  A  general  letter  to  creditors  admitting  insolvency 
will  outweigh  mere  estimates.**  Where  upon  the  trial  of  the  issue  of  insol- 
vency the  evidence  is  of  such  a  conclusive  character  as  to  justify  the  court 
in  setting  aside  a  verdict  in  favor  of  solvency  if  one  was  awarded,  the  court 

it  does  include,   and  needs  no  eictension   in  27.  In  re  Eome  Planing  Mills    (D.   C,  N. 

this  direction   by  implication.     But   it   still  Y.),  3  Am.  B.  R.  123,  96  Fed.  812;  Elliott  v. 

leaves  in  the  great  majority  of  cases,  persons  Toeppner    (Sup.  Ct.),  187  U.  S.  327,  9  Am. 

wlio  are  really  insolvent,  to  the  chances  that  B.  R.  50,  in  which  case  it  was  stated  that 

their  energy,  care  and  prudence  in  business  under   subsection   a (2)     (3)    of  this   section, 

may  enable  them  finally  to  recover  without  insolvency  must  exist  at  the  time  of  the  com- 

disastrous    failure    or    positive    bankruptcy.-  mi'ssion  of  the  acts  specified.    Johanscn  Bros. 

All  experience  shows  both  the  wisdom   and  Shoe  Co.  v.  Alles  ( C.  C.  A.,  8th  Cir. ) ,  28  Am. 

justice  of  this  policy."  B.  E.  299,  197  Fed.  274. 

24.  See  discussion  under  this  section,  post;  28.  In  re  Rome  Planing  Mills    (D.  C.,  N. 
subtitle  "Fifth  Act  of  Bankruptcy;    a  Con-  Y.),  3  Am.  B.  R.  123,  96  Fed.  812. 

fession  of  Bankruptcy."  29.  West  Co.  v.  I>ea,  174  U.  S.  590,  2  Am. 

25.  As  to  what  constitutes  insolvency,  see       B.  R.  463,  43  L.  Ed.  1098. 

§  1(15),  ante,  and  the  ca.ses  cited.  30.  Ohamberlayn,  Modern  LaWof  Evidence, 

26.  Troy  Wagon  Works  v.  Vastbinder   (i).       Vol.  2,  §  1046. 

C,  Pa..),   12  Am.   B.   R.   352,   130   Fed.   232,  31.  Badders     Clothing     Co.     v.     Burnham- 

in  which  case  the  court  held  that  where  an  Munger-Root  Dry  Goods  Co.    (C.   C.  A.,  8th 

involuntary  petition    charges   as   an    act   of  Cir.),  36  Am.  B.  R.  115,  228  Fed.  470. 

bankruptcy  a  preferential  transfer  within  the  32.  Chicago  Title  &  Trust  Co.  v.  RoebJing's 

four  months'  period,   a  denial  of   the   com-  Sons  (D.  C.,  111.),  5  Am.  B.  R.  368,  107  Fed. 

mission  of  the  act  of  bankruptcy  is  sufficient  71. 

as   a  denial   of  insolvency,   where   the   peti-  33.  In  re  Lange   (D.  C,  N.  Y.),  3  Am.  B. 

tioners  so  regarding  it  proceed  to  the  taking  R.  231,  97  JFed.  190. 
of  proof. 
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may  direct  a  verdict  of  insolvency,   although  there  is  conflicting  evidence 
as  to  details  not  essential; to  a  conclusion.^ 

(5)  Insolvency  of  paetneeship. —  If  the  insolvency  of  a  partnership  is 
at  issue,  it  must  not  only  be  shown  that  the  partnership  assets  are  insufficient, 
but  also  that  the  assets  of  individual  members,  after  paying  their  debts,  are  not 
enough  to  make  up  the  deficiency.  ^^  It  seems  generally  accepted,  by  the 
weight  of  authority,  that  the  individual  properties  of  the  partners  are  to  be 
considered  in  determining  the  question  of  the  solvency  of  the  firm.'®  It  is 
impossible  to  declare  a  partnership  insolvent  so  long  as  the  partners,  are  able 
to  pay  its  debts  and  others,  whether  out  of  joint  or  separate  estate!,  and  hence 
the  rule  that  a  partnership  is  not  insolvent  unless  all  its  partners  are  insol- 
vent.'^ This  entire  question  of  solvency  of  a  partnership  is  also  considered 
under  §  5  of  the  act.** 

II.  ACTS  OF  BANKRUPTCY  UNDER  PRESENT  LAW. 
a.  First  act  of  bankruptcy;  a  fraudulent  transfer. —  (1)  Ijsr  geneeal. —  The 
first  act  of  bankruptcy  prescribed  by  this  section  consists  of  a  person  having 
"  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  any  part  of  his  property  with  intent  to  hinder,  delay,  or  defraud 
his  creditors  or  any  of  them."  The  important  elements  of  this  act  of  bank- 
ruptcy are:  (1)  The  disposition  of  the  bankrupt's  property  either  by  himself 
or  by  his  permission,  and  (2)  the  intent  to  defraud  creditors.  The  distinc- 
tion is  not  clearly  drawn  between  the  first  and  second  acts  of  bankruptcy.  It 
will  frequently  be  difficult  to  determine  which  of  these  two  acts  of  bank-' 
ruptcy  has  been  committed  by  a  transfer.     This  is  due  possibly  to  the'  fact 


34.  In  re  Iron  Clad  Mfg.  Oo.  (C.  C.  A., 
2d  Oir.),  28  Am.  B.  E.  628,  197  Fed.  280. 

35.  Vaccaro  v.  Security  Bank  (C.  C  A., 
6th  Cir.),  4  Am.  B.  E.  474,  103  Fed.  436; 
In  re  Blair  (D.  C,  N".  Y.),  3  Am.  B.  E.  588, 
96  Fed.  76. 

Insolvency  of  partnership. —  In  the  case  of 
In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  E.  577,  588,  157  Fed.  363,  it  was 
said  that  "  If  a  partnership  is  a  distinct  en- 
tity separate  from  the  individuals  who  com- 
pose it, —  if  its  property  and  its  debts  are 
separate  and  distinct  from  the  property  of 
its  individual  members,  and  from  their  in- 
dividual debts,  then  it  is  insolvent  under 
this  act  when  the  aggregate  of  its  propertv 
is  not  sufficient  to  pay  its  debts."  See  also 
Matter  of  Ewerybody's  Market  (D.  C,  Okl.), 
21  Am.  B.  E.  925,  173  Fed.  492;  In  re  Perl- 
hefter  (D.  C,  N.  Y.),  25  Am.  B.  E.  576,  177 
Fed.  299;  Tumlin  v.  Bryan  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  319,  165  Fed.  166,  91 
C.  C.  A.  200,  21  L.  R.  A.  (N.  S.)  960. 

36.  Individual  properties  of  partners. —  In 
the  case  of  In  re  Perley  &  Hays  (D.  C,  Mo.) , 
15  Am.  B.  R.  54,  138  Fed.  927,  the  court 
said:  "The  real  question  in  this  case  still 
remains.  It  is  whether  or  not,  the  bankrupts 
were  insolveflt,  within  the  meaning  of  tl.e 
present  Bankruptcy  Act,  or,  to  state  it  in 
another  way,  whether  or  not,  the  individual 
properties  of  the  partners  are  to  be  consid- 
ered in  determining  the  question  of  insolv- 
ency. It  has  been  held  in  a  number  of  oasei, 
that  the  individual  properties  must  be  con- 


sidered, and  I  find  no  case  to  the  contrary. 
Vaccaro  v.  Security  Bank  of  Memphis,  4  Am. 
B.  E.  474,  103  Fed.  436,  43  C,  C.  A,  279. 
This  case,  while  not  binding  on  this  court, 
was  decided  by  the  Court  of  Appeals  of  the 
6th  Circuit.  The  same  doctrine  is  distinctly 
held  in  the  case  of  Davis  v.  Stevens,  by  Judge 
Corland,  in  4  Am.  B.  E.  763,  104  Fed.  235. 
In  both  these  cas.es  the  question  was  carefully 
considered,  and  these  cases  have  the  approval 
of  this  court."  And  see  Matter  of  Hansley 
&  Adams  (D.  C,  Cal.),  36  Am.  B.  E.  1,  228 
Fed.   564. 

37.  In  re  Forbes  (D.  C,  Mass.),  11  Am. 
B.  E.  787,  128  Fed.  137.  In  the  case  of  In 
re  Morgan  &  Williams  (D.  C,  Ga.),  25  Am. 
B.  R.  861,  184  Fed.  938,  the  tourt  said: 
"Assuming  the  entity  doctrine  to  prevail 
under  the  more  recent  decisions  of  the  courts 
as  contended  by  counsel  for  the  petitioning 
creditor,  and  that  the  firm's  assets  ajid  lia- 
bilities, would  be  a  test  of  solvency  or  in- 
solvency as  against  the  firm,  and  that  not- 
withstanding the  fact  that  the  individuals 
composing  the  firm  are  proceeded  against 
also,  still  it  must  appear  to  justify  the  ad- 
judication in  bankruptcy,  that  the  real  in- 
debtedness on  the  part  of  an  alleged  bankrupt 
firm  to  a  petitioning  creditor  or  creditors,  ex- 
ceeds the  aggregate  at  a  fair  valuation  of 
the  alleged  bankrupt  firm's  property." 

38.  See  discussion  under  Section  Five,  sub- 
title, "  When  Partnership  may  he  Adjudged 
Bankrupt." 
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that  a  transfer  made  with  intent  to  prefer  a  creditor  may  have  associated  with 
it  the  intent  to  hinder,  delay  or  defraud  other  creditors.^*  An  intent  to  prefer 
is  not  to  be  confounded  with  an  intent  to  defraud,  nor  a  preferential  transfer 
with  a  fraudulent  one.*"  A  preferential  payment  to  creditors  will,  in  most 
cases,  amount  to  a  transfer  with  intent  to  hinder,  delay  or  defraud;  but 
where  such  an  act  has  been  committed  it  falls  under  the  second  subdivision 
of  sub-section  a.  To  constitute  the  first  act  of  bankruptcy  the  disposition  of 
the  property  and  the  intent  must  co-exist.*^  It  has  been  held  that  a  transfer 
falling  within  the  first  clause  of  this  section  includes  those  which,  according 
to  the  established  course  of  authority,  were  fraudulent  transfers  at  the  time 
of  the  passage  of  the  bankruptcy  act;  a  mere  preferential  transfer  as  dis- 
.tinguished  from  a  fraudulent  transfer,  is  not  an  act  of  bankruptcy  within  the 
first  clause  of  the  section.*^ 

(2)  By  whom  made. —  Any  person  who  transfers  any  part  of  his  property 
with  intent  "to  hinder,  delay  or  defraud  his  creditors"  is  guilty  of, this  act 
of  bankruptcy.  The  word  "  person "  includes  a  corporation  and  a  partner- 
ship.*^ An  ultra  vires  act  of  a  corporation,  transferring,  concealing  or  removing 
its  property,  with  intent  to  hinder,  delay  and  defraud  its  creditors  is  an  act  for 
which  it  may  be  adjudged  a  bankrupt.** 

(3)  Disposition  of  property.- — (I)  Statute  of  frauds. —  The'  par- 
ticular acts  referred  to  in  subd.  1  of  this  seiction  are  those  conveyances  or 
transfers  made  with  intent  to  hinder,  delay  or  defraud,  which  were  interdicted 
by  the  statute  of  frauds,  now  a  part  of  the  law  of  nearly  every  State.**  The 
expression  "  transfer  with  intent  to  hinder,  delay  or  defraud  creditors "  is 
familiar  to  the  law  of  fraudulent,  conveyances  and  was  ysed  in  the  common 
law  as  declared  in  the  old  statute  of  Elizabeth.*®  There  can  be  no  doubt  that 
the  intent  was  to  use  the  words  with  the  same  meaning,  construction  and  effect 
as  have  for  a  long  period  of  time  been  attributed  to  them.*^     The  words  as  so 

39.  In  re  Mingo  Valley  Creamery  Ass*!!  43.  See  definition  of  "  persons  "  in  Bankr. 
(D.  C,  Pa.),  4  Am.  B.  E.  67,  100  Fed.  282.       Act,  §  1   (19)  ante. 

40.  Intent  to  prefer  or  defraud;  distinc-  44.  Badders  'Clothing  Co.  v.  Burnham- 
tion. —  In  the  case  of  Githens,  Ressamer  &  Munger-Root  Dry  Goods  Co.  (C.  C.  A.,  8th 
Co.  V.  Schiflier  &  Bros.    (D.  C,  Pa.),  7  Am.       Cir.),  36  Am.  B.  R.  115,  228  Fed.  470. 

B.   R.   453,    112   Fed.   505,   it  was  held  that  45.  13   Eliz.   c.   5.      See  Githens  etc.,   Co., 

a    cash    sale    of    property    by    an    insolvent  v.  Shiffer  &  Bros.   (D.  C.,  Pa.),  7  Am.  B.  R. 

debtor    for    a    full    consideration,    not    made  4S3,  112  Fed.  505. 

for  the  purpose  of  putting  the  property  out  46.  Statute  of  frauds  in  United  States.-^ 
of  the  reach  of  creditors,  is  not  a  fraudu-  The  statute  of  13  Elizabeth,  cl.  5,  against 
lent  transfer  or  a.ct  of  bankruptcy,  al-  fraudulent  conveyances  has  been  universally 
though  the  debtor  intended  to  and  did  use  adopted  in  American  law  as  the  basis  of  our 
the  proceeds  to  prefer  certain  creditors,  jurisprudence  on  that  subject,  and  either  re- 
and  to  meet  his  own  personal  needs.  See  enacted  in  terms  or  nearly  so,  or  with  some 
also  In  re  Belknap  (D.  C,  Pa.),  12  Am.  change  of  language,  by  the  legislatures  of 
B.  R.  326,  129  Fed.  646,  in  which  case  the  practically  all  the  states,  or  recognized  as 
court  approved  the  case  above  cited  and  an  exposition  of  the  principles  of  the  corn- 
stated  that  "  The  intent  to  defraud  is  mon  law  and,  although  not  re-enacted, 
essential  under  clause  (1),  and  differs  from  adopted  as  and  held  to  be  a  part  of  the 
the  intent  to  prefer  which  is  essential  to  common  law  in  force  here.  Moore  on  Fraudu- 
the  act  of  bankruptcy  described  in  clause  lent  Conveyances,  §  9,  and  cases  cited. 
(2)  ;  "  In  re  Dufify  (D.  C,  Pa.),  9  Am.  B.  E.  47.  Lansing  Boiler  &  Eng.  Works  v.  Ryer- 
338,  118  Fed.  986.  son   (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  558, 

41.  In  re  Flint  Hill  Stone  &  Construe-  128  Fed.  701,  63  C.  C.  A.  253,  in  which  the 
tion  Co.  (D.  C,  N.  Y.),  18  Am.  B.  R.  81,  court  said:  "The  language  of  subsection 
149  Fed.  1,007;  In  re  Tupper  (D.  C,  N.  Y.),  1  of  §  3  is  the  familiar  language  of  statutes' 
20  Am.  B.  R.  824,  827,  163  Fed.  766;  Coder  against  conveyances  fraudulent  as  against 
V.  Arts  (Sup.  Ot.),  213  U.  S.  223,  22  Am.  creditors,  and  we  think  there  can  be  no  doubt 
B,  R.  1,  15,  53  L.  Ed.  772.  that  Congress  intended  the  words  employed 

42.  In  re  Bloch  (C.  C,  A.),  15  Am.  B.  R.  should  have  the  same  construction  and  effect 
748,  142  Fed.  676,  74  C.  C.  A.  250.  as    have    for    a    long    period    of   time    been 
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used  have  always  been  held  to  require  in  order  to  invalidate  a  conveyance  that 
there  shall  be  actual  f r.aud ;  and  it  makes  no  difference  that  the  conveyance 
was  made  upon  a  valuable  consideration  if  it  appears  to  have  been  for  the" 
purpose  of  hindering,  delaying  or  defrauding  creditors.** 

(II)  Particular  transactions;  chattel -mortgages. —  Just  what  transactions 
will  furnish  a  legal  presumption  that  this  act  of  bankruptcy  has  been  com- 
mitted will  depend  largely  on  the  State  decisions.  The  execution  of  a  chattel 
mortgage  by  a  debtor  to  secure  a  present  loan  to  pay  certain  creditors  may  be 
an  act  of  bankruptcy  under  this  subdivision.*®  A  chattel  mortgage  which 
authorizes  the  mortgagor  to  remain  in  possession  of  the  mortgaged  property 
and  to  sell  the  same  in  the  usual  course  of  business,  without  any  obligation 
to  apply  the  proceeds  to  the  payment  of  the  debt  is,  under  the  laws  of  some. 
States,  constructively  fraudulent  as  against  creditors.  Such  fraud  "may  be 
an  element  in  an  act  of  bankruptcy  under  this  clause,  unless  it  be  purged  by 
the  mortgagee  taking  possession  of  the  mortgaged  property,  before  the  creditors 
seize  it,  or  take  any  action  in  respect  to  it.®" 

(III)  Conveyances  as  security. —  If  conveyances  are  made  in  good  faith 
with  the  intent  only  of  securing  the  grantees  as  sureties  for  the  grantor,  theii' 
execution  is  not  an  act  of  bankruptcy. ^-^  A  conveyance  as  security  for  a  debt 
which  was  subsequently  paid,  but  which  the  creditor  was  permitted  to  retain 
as  a  continuing  security  for  subsequent  indebtedness  with  the  understanding 
that  he  was  to  record  it  at  any  time,  will  be  deemed  an  act  to  hinder,  delay 
or  defraud  creditors,  and  an  act  of  bankruptcy  if  recorded  within  four  months 
prior  to  filing  the  petition  in  bankruptcy. ^^  A  mortgage  on  all  the  debtor's 
property  is  not  within  the  act  if  the  equity  reniaining  is  sufficient  to  pay 
his  debts.^^ 


attributed  to  those  words."  Compare  In  re 
Salmon  (D.  C,  Mo.),  16  Am.  B.  R.  122,  127, 
143  Fed.  395;  Rumsey  &  Sikemier  v.  Novelty 
Mfg.  Co.  (D.  C,  Mo.),  3  Am.  B.  R.  704,  99 
Fed.  699. 

48.  Coder  v.  Arts  (Sup.  Ct),  213  U.  S. 
223,  22  Am.  B.  R.  1,  15,  53  L.  Ed.  772. 

49.  In  re  Pease  (0.  C,  Mich.),  12  Am. 
B.  R.  66,  129  Fed.  4.46.  -See  also  Martin  v. 
Hulen  &  Co.  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  510,.  149  Fed.  982,  where  it  was  held 
that  the  giving  of  a  mortgage  to  secure  the 
purchase  price  of  goods  purchased,  covering 
after-acquired  stock,  was  not  an  act  of 
bankruptcy. 

50.  Chattel  mortgage  constructively  fraudu- 
lent; law  of  Missouri.^Although  under  the 
law  of  Missouri  a  conveyance  to  the  use  of 
the  mortgagor,  good  between  the  parties, 
is  constructively  fraudulent  as  to  creditors, 
in  the  absence  of  actual  fraud,  the  con- 
structive fraud  implied  from  such  a  con- 
veyance is  purged  away  even  as  to  cred- 
itors, by  the  mortgagee  taking  possession 
of  the  mortgaged  property  before  creditors 
seize  it  or  take  any  action  to  enforce  their 
rights  to  it;  and  constructive  fraud  cannot 
be  imputed  to  an  alleged  bankrupt  so  as  to 
charge  him  with'  having  committed  an  act 
of  bankruptcy  in  transferring  his  property 
with  intent  to  hinder,  delay  and  defraud 
creditors,  where  in  good  faith  and  while 
solvent,  he  gave  a  chattel  mortgage  on  his 
stock  and  fixtures,  which   although   duly  re- 


corded three  days  afterwards,  was  construc- 
tively fraudulent  as  to  creditors  because  it 
permitted  the  mortgagor  to  retain  posses- 
sion of  the  stock  and  sell  the  same  in  the 
usual  course  of  .business,  but  it  appears 
that  mortgagee  took  possession  of  the  prop- 
erty by  legal  proceedings  before  the  peti- 
tion in  bankruptcy  was  filed.  Johansen 
Bros.  Shoe  Co.  v.  Alles  (C.  C.  A.,  8th  Cir), 
28  Am.  B.  R.  299,  197  Fed.  274. 

51.  Acme  Food  Co.  v.  Meier  (C.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  550,  577,  153  Fed. 
74. 

Mortgage  to  secure  advances'  made  by  the 
mortgagor's  son,  in  the  payment  of  debts, 
the  mortgagor  believing  that  she  was  sol- 
vent at  the  time,  and  it  appearing  that  her 
indebtedness  was  reduced  between  the  date 
of  the  mortgage  and  the  filing  of  the  peti- 
tion in  bankruptcy,  and  no  unsecured  debts 
were  incurred  after  the  mortgage  was  exe- 
cuted, is  not  an  act  of  bankruptcy.  In  re 
M'cLoon  (D.  C,  Me.),  20  Am.  B.  R.  719,  162 
-  Fed.  .575. 

52.  In  re  Donnelly  (D.  C,  Ohio),  27  Am. 
B.  R,  506,  193  Fed.  755. 

53.  Lansing  Boiler  &  Eng.  Works  v.  Ryer- 
son  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  558, 
128  Fed.  701. 

The  equity  of  redemption  should  be  con- 
sidered in  determining  whether  the  mort- 
gagor can  pay  his  debts.  Acme  Pood  Co. 
V.  Meier  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
550,  153  Fed.  74. 
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(IV)  Cash  sales  and  payments.- —  Cash  sales  of  property  by  the  debtor,  to 
meet  an  indebtedness,  but  the  proceeds  of  which  were  not  so  applied,  are  not 
inhibited;^  nor  are  such  sales  when  made  in  the  ordinary  course  of  trade 
for  full  consideration,  and  not  for  the  purpose  of  putting  the  property  out  of 
reach  of  creditors. "^^  The  payment  of  current  expenses  necessarily  liquidated 
to  continue  the  business  would  not  be  an  act  of  bankruptcy.^  The  use  of  the 
alleged  bankrupt's  funds  in  the  support  of  his  family  would  not  constitute  an 
unlawful  transfer ;  but  a  payment  to  an  adult  son  who  lives  apart  from  the 
alleged  bankrupt,  or  the  transfer  of  property  to  his  wife  beyond  her  reason- 
able requirements  may  constitute  an  act  of.  bankruptcy.'''' 

(V)  Voluntary  transfers. —  'Conveyances  of  real  estate  by  a  husband  to  his 
wife,  without  a  present  consideration,  about  a  month  prior  to  the  filing  of  a 
petition  against  him  is  an  act  of  bankruptcy.^*  And  where  such  a  conveyance 
is  made,  it  will  be  deemed  to  have  been  made  with  the  intent  to  hinder  or  delay 
creditors,  although  no  fraudulent  intention  was  shown  or  suspected.''^  But 
a  mere  voluntary  transfer,  impeachable  only  upon  the.  ground  that  it  is  a 
preference,  is  not  sufficient.**" 

(VI)  Change  of  title.- — There  can  be  no  transfer  in  fraud  of  creditors 
unless  the  title  to  the  property  is  changed.  So  an  instrument  executed  by  the 
officers  of  an  alleged  bankrupt,  containing  no  words  of  conveyance  or  .transfer, 
but  merely  designating  persons  as  agents  or  attorneys  for  the  stockholders,  to 
wind  up  the  affairs  of  the  corporation,  is  not  a  fraudulent  transfer  and  its 
execution  does  not  constitute  an  act  of  bankruptcy.®-"^  And  a.  deed  of  trust 
executed  by  an  alleged  bankrupt  and  delivered  in  escrow,  is  not  a  transfer 
in  fraud  of  creditors,  where  it  appears  that  the  creditors  would  within  the 
period  prior  to  final  delivery  of  the  deed  be  paid  in  full.®^ 

(4)  MjEANiNG  OF  WORDS  OF  DEVOLUTION. —  The  word  "  convey  "  has  its 
common  meaning  and  is  the  equivalent  of  "  grant."  The  word  "  transfer  " 
has  a  broad  generic  meaning;  it  is  defined  for  the  purposes  of  this, act  in  §  1 
(15).     The  payment 'of  a  partner's  individual  debts  out  of  the  assets  of  the 

54.  In  re  Belknap  (I>.  C,  Pa.),  12  Am.  fraudulent  intent  on  the  part  of  the  grantor 
B.  R.  326,  129  Fed.  646.  need   not   be  shown.     Moore  on   Fraudulent 

55.  Githens,   etc.,   Co.   v.   iShiffler    &   Bros.       Conveyances,  p.  570,  and  cases  cited. 

(D.    C,   Pa.),   7   Am.   B.   R.   453,    112   Fed.  60.  Githens,  etc.,  Co.  v.  Shiffler  Bros.    (D. 

505;  Richardson  v.  Shaw,  203  U.  S.  587,  19  C,   Pa.),    7    Am.    B.    R.    453,    112    Fed   505. 

Am.  B.  R.  717,  51  L.  Ed.  329.  It  must  also  appear  that  the  mortgage  was 

A  transfer  ta  a  bona  fide  purchaser  for  given  with   intent  to  hinder,   delay  and  de-- 

a  present  fair  consideration  is  not  ordinarily  fraud  creditors.     In  re   Flint  Hill   Stone   & 

such  a  transfer  as  to  make  the  sale  an  act  Construction  Co.    (D.  C,  N.  Y.),  18  Am.  B. 

of  bankruptcy.     Tiffany  v.  Lucas,   15  Wall,  R.  81,  149  Fed.  1,007. 

421,   21   L.   Ed.   128;    Stewart  v.   Piatt,   101  Deed    of    trust    with    condition.— It    has 

U.  S.   731,  25  L.   Ed.   816;    In  re   Franklin,  been  held   an   act   of   bankruptcy  where   an 

Fed.  Cas.  5,053,  8  Ben.  233;  In  re  Pueey,  Fed.  insolvent   debtor    conveyed   all:  his   property 

Gas.  11,478.  to  a' trustee  with  directions  as  to  the  pay- 

56.  Richmond  Standard  Steel  iSpike  &■  Iron  ment  of  creditors  without  preference,  and 
Co.  V.  Allen  (C.  C.  A.,  4th  Cir. ),  17  Am.  Ihe  deed  contained  a  condition  of  defeasance 
B.  R.  583,  148  Fed.  657.  and   an   equity  reserved  in  the  property  to 

57.  In  re  Condon  (D.  C,  N.  Y.),  29  Am.  the  grantor  after  the  satisfaction  of  the 
B.  R.  907,  198  Fed.  947.  claims  of  the  beneficiaries,  in  that  such  trans- 

58.  Henkel  v.  Seider  (I>.  C,  N.  Y.),  20  fer  was  made  to  hinder,  delay  and  defraud 
Am.  B.  R.  773,  163  Fed.  553:  his  creditors.    Rumsey  &  Sikemier  v.  Novelty 

59.  In  re  Hughes  (D.  C,  N.  Y.),  25  Am.  &  Machine  Mfg.  Co.'  (D.  C,  Mo.),  3  Am. 
B.  R.  556,  183  Fed.  872..  B.  R.  704,  99  Fed.  699. 

Intent  to  defraud:   .Where  a  conveyance  is  61.  Matter    of    Matthews    &    Co.    (D.    C, 

voluntary  and  therefore  fraudulent  and  void  \.  J.),  36  Am,  B.  R.  501,  229  Fed.  309. 
as  to  then  ffldstimg  creditors  of  thieT  debtor,  82.  Carpenter  &  Co.  v.  Lybr-and   (C.  G.  A., 

though  withguti. intent  to  defraud,  the  inten-  4th  Cir.),  36  Am.  B.  R.  12,  230  Fed.  84, 
tion  of  the  parties  is  immaterial,  and  actual 
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partnership  is,  as  to  the  creditors  of  the  partnership,  a  transfer.*^  A  dis- 
cussion of  what  constitutes  a  concealment  of  property  is  had  under  §  29-b, 
post;  to  determine  the  meaning  of  this  term  reference  should  be  made  to  §  1 
(22).  A  debtor  who  absconds  and  takes  part  of  his  property  with  him,  both 
"  conceals  "  and  "  removes  "  the  property.®*  When  the  quantum  of  the  prop- 
ei'ty  is  not  kept  under  cover,  but  remains  visible^  even  though  the  transaction 
is  fraudulent,  it  is  not  such  a  concealment  as  to  amount  to  an  act  of  bank- 
ruptcy.*^ The  word  "  removed  "  as  used  in  this  clause  signifies  an  actual  or 
physical  change  in  the  position  or  locality  of  the  property  constituting  the 
subject  of  the  removal-.^  Where  property  is  removed  by  a  creditor  in  the 
debtor's  absence,  and  against  his  protest,  the  failure  to  take  legal  proceedings 
to  recover  such  property  is  not  an  act  of  bankruptcy.®'  A  person  does  not 
"  permit "  a  removal  or  concealment  of  property  who  has  neither  the  power 
nor  right  to  prevent  it.*® 

(5)  Intent  to  hindee^  delay  oe  defeaud. —  (I)  In  general. —  The  intent 
on  the  part  of  the  debtor  to  hinder,  delay  or  defraud  his  creditors  must  be 
shown  in  order  to  constitute  the  transfer  an  act  of  bankruptcy  under  this 
subdivision.®*  It  is  still  an  open  question  whether  a  voluntary  receivership 
by  an  insolvent  corporation  under  a  State  law  may  not  be  "  with  intent  to 
hinder  or  delay  creditors  "  ,and  thus  an  act  of  bankruptcy,  irrespective  of  the 
amendment  of  1903.'"     In  a  proceeding  instituted  prior  to  the  amendment 


63.  Mattocks  v.  'Rogers,  Fed.  Cas.  9,300; 
In  re  Gillette  (D.  C,  N.  Y.),  5  Am.  B.  R. 
119,  104  Fed.  769. 

64.  In  re  Filer  (D.  C,  N.  Y.),  5  Am.  B. 
E.  332,  108  Fed.  209. 

65.  Citizens'  Bank  v.  DeOPauw  Co.  (C.  C. 
A.,  7th -Cir.),  5  Am.  B.  R.  345,  105  Fed. 
926. 

Concealment  implies  something  more  than 
a  mere  failure  to  disclose;  it  may  include 
an  act  of  the  debtor  which  places  his  prop- 
erty beyond  the  reach  of  his  creditors.  In 
re  iShoesmith  (C.  C.  A.,  7th  Cir.),  13  Am. 
B.  R.  645,  135  Fed.  684.  See  also  In  re 
Hussman,  Fed.  'Cas.  6,951;  In  re  Williams, 
Fed.  Cas.  17,703;  Anonymous,  Fed.  Cas. 
466;  O'Neill  v.  Glover,  5  Gray  (Mass.),  159. 

The  word  "  conceal,"  as  used  in  section 
3a  ( 1.) ,  means  to  hide  or  withdraw  from 
observation;  to  cover  or  keep  from  sight; 
to  prevent  the  discovery  of,  or  to  withhold 
knowledge  of;  it  has  to  do  with  what  con- 
cerns others,  and  implies  an  act  done  or 
procured  to  be  done  which  is  intended  to 
prevent  or  hinder.  In  re  Glazier.  (D.  C, 
Pa.),  28  Am.  B.  R.  391,  195  Fed.  1020. 

66.  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9" Am.  B.  R.  581,  120  Fed.  180,  hold- 

^ing  that  the  word  "removed""  has  no  ap- 
plication to  the  taking  of  property  by  a 
receiver  of  a  corporation  acting  under  com- 
petent authority.  As  to  what  constitutes 
concealing  or  removing  property  with  in- 
tent to  hinder,  delay  or  defraud  creditors, 
see  Anonymous,  'Fed.  Cas.  466,  1  Pac.  L. 
Rep.  173;  Livermore  v.  Bagley,  3  Mass.  489; 
Fox  V.  Eckstein,  Fed.  Cas.  5,009,  4  U.  B.  R. 
373;  In  re  Shapiro,  106  Fed.  495,  3  N.  B.  E. 
385. 

67.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646. 


68.  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  E.  581,  120  Fed.  179. 

69.  In  re  Cowles,  Fed.  Cas.  3,297;  In  re 
McKibbin,  iFed.  Cas.  8,859;  Fox  v.  Eck- 
stein, Fed.  Cas.  5,009;  In  re  Belknap  (D.  C, 
Pa.),  12  Am.  B.  R.  326,  129  Fed.  646;  In  re 
Wilmington  Hosiery  Co.  (D.  C,  Del.),  9 
Am.  B.  R.  581,  120  Fed.  180;  Lansing  Boiler 
Works  V.  Ryerson  &  Son  (C.  C.  A.,  6th 
Cir.),  11  Am.  B.  R.  558,  128  Fed.  701; 
In  re  Tupper  (D.  C.,  N.  Y.),  20  Am.  B.  R. 
824,  827,  163  Fed.  766;  Coder  v.  Arts  (Sup. 
Ct.),  213  U.  S.  223,  22  Am.  B.  R.  1,  15,  53 
L.  Ed.  772. 

70.  See  In  re  Empire  Metallic  Bedstead 
Co.  (D.  C,  N.  Y.),  1  Am.  B.  R.  136,  141 
(this  point  not  having  been  passed  on  when 
this  ease  was  subsequently  reversed)  ;  In  re 
Gutwillig  (C.  C.  A.,  2d  Cir.),  1  Am.  B.  R. 
388,  at  p.  390,  92  Fed.  337;  In  re  Harper 
&  Bros.  (D.  C,  N.  Y.),  3  Am.  B.  R.  804, 
100  Red  266,  and  Scheuer  v.  Smith  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407. 

Heceivership  of  corporation. —  In  the  case 
of  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  171,  it 
was  held  that  where  an  insolvent  corpora- 
tion; against  which  a  bill  was  filed  alleging 
its  insolvency  and  praying  the  appointment 
of  a  receiver,  and  a  receiver  was  thereupon 
appointed  who  took  possession  of  its  prop- 
erty, the  corporation  did  not  thereby  per- 
mit its  property  to  be  removed,  with  intent 
to  hinder  or  delay  its  creditors,  within  the 
meaning  of  §  3-a  ( 1 ) .  To  a  similar  effect 
see  In  re  Baker-Ricketson  Co.  (D.  C,  Mass.), 
4  Am.  B.  R.  605,  97  .Fed.  489;  Vaccaro  v. 
Security  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  474,  103  Fed.  436;  In  re  Zeitner  Brew- 
ing Co.  (D.  C,  N.  Y.),  9  Am.  B.  R.  63,  117 
Fed  799. 
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of  1903  it  was  held  that  the  appointment  of  a  receiver  of  an  insolvent  part- 
nership was  not  an  act  of  bankruptcy  under  this  clause. ^^  Thus,  also,  a 
transfer  intended  to  delay  was  under  the  former  statute  held  an  act  of 
bankruptcyJ^  If  the  alleged  bankrupt  was  insane  at  the  time  the  transfer 
was  made,  he  cannot  be  said  to  have  made  it  with  intent  "  to  hinder,  delay 
and  defraud  his  creditors."^' 

(II)  Allegations  in  petition. —  The  petition  should  allege  that  the  transfer 
or  conveyance  was  made  with  intent  to  hinder,  delay  or  defraud  creditors.''* 
The  facts  relied  upon  to  establish  the  alleged  fraudulent  transfer  must  be 
set  forth  with  such  fulness  as  to  apprise  the  alleged  bankrupt  of  what  he  will 
be  required  to  meet;^'  there  must- be  a  full  disclosure  concerning  the  alleged 
fraudulent  transfers,  and  it  is  not  sufficient  to  set  forth  merely  rumor,  sus- 
picion or  hearsay.''*  Allegations  that  the  defendant  transferred  his  property 
with  intent  to  hinder,  delay  or  defraud  his  creditors  should  be  specific  if 
possible,  but  the  purpose  of  the  law  does  not  require  greater  detail  than  it  is 
probable  that  creditors  can  furnish.''''  An  allegation,  in  the  language  of  the 
statute,  of  a  disposition  of  property  to  hinder,  delay  and  defraud  creditors, 
is  not  sufficient;  facts  and  circumstances  should  be  stated  from  which  the 
inference  may  be  drawn  that  the  disposition  of  the  property  was  done  with 
an  evil  intent.^^     A  petition'  is  insufficient  which  fails  to  describe  the  prop- 


71.  Matter  of  burrell  &  Corr  Co.  (C.  C. 
A.,  2d  Cir.),  9  Am.  B.  R.  625,  123  Fed.  414, 
69  C.  C.  A.  508.  ,    , 

A  deed  of  trust  conveying  all  the  debtor's 
property  to  be  distributed  ratably  among 
his  creditors  was  held  presumptively  fraud- 
ulent, and  an  act  of  bankruptcy.  Rumsey 
V.  Novelty  &  Machine  Co.  (D.  C,  Mo.),  3 
Am.  B.  R.  104,  99  Fed.  699. 

72.  In  re  Gpldschmidt,  Fed.  Cas.  5,520. 

73.  Intent  of  insane  person. —  In  the  case 
of  In  re  Ward  (D.  C,  N.  J.),  20  Am.  B.  E. 
482,  486,  161  Fed.  755,  the  court  said:  "If 
the  alleged  bankrupt  was,  at  the  time  of 
committing  the  alleged  act  of  bankruptcy 
charged  in  the  petition  filed  against  him, 
80  insane  that  he  did  not  understand  the 
nature  of  the  act,  its  commission  should  be 
denied  on  the  ground  that,  being  insane,  he 
could  not  commit  it.  On  the  trial  of  such 
an  issue,  the  adjudication  of  lunacy  may, 
perhaps,  be  offered  as  prima  facie  evidence 
of  insanity,  provided  it  shows  lunacy  at  the 
time  of  the  commission  of  the  alleged  act  of 
bankruptcy." 

74.  In  re  Tupper  (D.  C,  N.  Y.),  20  Am. 
B.  R.  824,  163  Fed.  824.  See  Am.  B.  R.  Dig. 
§  216. 

75.  In  re  Hallin  (D.  C,  Mich.),  28  Am. 
B.  R.  708,  199  Fed.  806,  holding  that  a  charge 
that  the  alleged  bankrupt  on  a  specified  date, 
while  insolvent  and  within  four  months  of 
the  date  of  the  petition  conveyed  "  certain 
of  his  property"  to  creditors  whose  names 
are  unknown,  with  intent  to  hinder,  delay  and 
defraud  other  creditors,  does  not  set  forth  an 
act  of  bankruptcy  with  the  required  particu- 
larity as  to  essential  data  and  details. 

76.  In  re  Blumberg  (D.  C,  Pa.),  13  Am. 
B.  R.  343,  133  Fed.  845. 

General  averments  in  an  involuntary  peti- 


tion that  the  alleged  bankrupts  within  the 
four  months'  period,  while  insolvent,  commit- 
ted an  act  of  bankruptcy  by  transferring  a 
certain  portion  of  their  property  to  one  or 
more  of  their  creditors  with  intent  to  prefer, 
and  that  they  have  transferred  and  concealed 
large  sums  of  money  and  valuable  securities 
with  intent  to  hinder,  delay  and  defraud  cred- 
itors, which  concealment  was  and  is  con- 
tinuous, are  insufficient  to  sustain  the  peti- 
tion upon  demurrer.  In  re  Rosenblatt  &  Co., 
(C.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  401,  193 
Fed.  638. 

77.  In  re  Mero  (D.  C,  Ct.),  12  Am.  B.  E. 
171,  128  Fed.  630. 

A  petition  charging  that  the  act  of  bank- 
ruptcy was  the  giving  of  a  chattel  mort- 
gage within  the  four  months'  period  must 
allege  facts  sufficient  to  show  that  it  was 
given  either  with  intent  to  hinder,  delay 
and  defraud  creditors,  or  with  intent  to 
prefer  mortgagee  over  other  creditors.  In 
re  Flint  Hill  Stone  &  Construction  Co.  ( D.  C., 
N.  Y.),  18  Am.  B.  R.  81,  149  Fed.  1,007. 

An  allegation,  unsupported  by  other  tacts, 
that  certain  claims  due  the  alleged  bankrupt 
were  assigned  by  it  without  consideration  to 
one  who  has  commenced  suit  on  such  claims, 
and  that  such  assignment  was  made  for  the 
purpose  of  concealment,  and  to  hinder,  delay 
and  defraud  creditors,  is  insufficient  to  justify 
a  conclusion  that  the  assignment  was  not 
made  for  the  purposes  of  collection.  In  re 
Eadke  Co.  (D.  C,  Cal.),  27  Am.  B.  R.  950, 
193  Fed.  735. 

78.  In  re  White  (D.  C,  Pa.),  14  Am. 
B.  R.  241,  135  Fed.  199;  In  re  Hark  Bros. 
(D.  C,  Pa.),  14  Am.  B.  R.  400,  135  Fed. 
603;  In  re  Pressed  Steel  Goods  Co.  (D.  C, 
Mich.),  27  Am.  B.  R.  44,  193  Fed.  811;  In  re 
Condon,  31  Am.  B.  R.  754,  209  Fed.  800. 
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erty  alleged  to  have  been  transferred,  the  time  of  the  alleged  transfer,  and 
to  whom  it  was  made.^®  A  failure  to  allege  that  the  transfer  was  made  within 
the  period  of  four  months  prior  to  the  filing  of  the  petition,  renders  the  petition 
defective.*"  Where  the  act  of  bankruptcy  consists  of  a  concealment  of  the 
alleged  bankrupt's  property,  the  precise  details  of  the  act  of  concealment  m^y 
not,  from  the  nature  of  the  act,  be  alleged ;  the  manrler  and  details  of  the  con- 
cealment, are  matters  of  evidence  and  not;  of  averment.*^ 

(Ill)  Proof  of  intent.- — The  intent  i  of  the  transfer  can  rarely  be  estab- 
lished by  direct  proof .*^  ,  It  may  be  inferred  from  the  acts  done  and .  the  sur- 
rounding circumstances,  though- the  debtor  denies  such  intent.*^  But  the  intent 
must  be  actual  f*  the  mere  fact  .that  the  transaction  complained  of  has  hindered 
or  delayed  creditors  will  not  be  enough.*^  The  circumstances,  relied, upon 
to  show  intent  must  be  sufficient  to  lead  to ,  the  conclusion  that  the  debtor 
actually  intended  to  -  hinder,  delay  or  defraud;  his  creditors,-  The  words 
"  hinder,  delay  or  defraud  "  are  used  in  the  disjunctive;  if  a  transfer  is  shown 
to  have  been  made  with  intent  to, hinder, and  delay,  it  ,is  not  necessary  to 
establish  intent  to  defraud.*"  The  intent  may,,be -established  ;by  the  debtor's 
aidmission  and  declarations,*''  or  it  may  be  inferred  from  the  act  itself  ^3 
a  necessary  consequence  of  it;  for  instance  if  .a  creditor  in  failing  circum- 
stances places  all  his  property  beyond  the  reach  'of  his  creditors,  that  fact  may 

86.  Hinder  and  delay,  intent  to  defraud. 
—  In  the  case  of  In  re  Hughes  '  (D.  C., 
N.  Y.),  25  Am.  B.  E.  556,  183  Fed.  872, 
the  court  said :  "  The  question,  therefore, 
is  whether  this  was  a,  conveyance  '  with 
intent  to  hinder,  -  delay,  or  defraud '  cred- 
itors, or  any  of  them.  The  statute  is  in 
the  disjunctive,  and  while  it  may  be  ad- 
mitted, and  is  I  think  true,  that  the  words 
'  hinder  '  and  '  delay  '  are  synonymous  ( Read 
V.  Worthington,  9  Bosw.  [N.  Y.]  628), 
it  is  not  necessary,  under  the  language,  of 
the  statute  itself,  that,  any  intent  to  de- 
fraud should  be  present.  It  is  enough  if 
any  creditor  is  intentionally  to  be  hindered 
or  delayed.  If  the  intent  to  liinder  and  de- 
lay e3dst8,  a  conveyance  made  by  an  em- 
barrassed debtor  with  a  view,  known  to  the 
purchaser,  of  securing  the  conveyed  prop- 
erty from  attachment,  is  voidable  as  against 
creditors,  even  through  it  be  honestly  made 
and  the  debtor  intends,  as  Hughes  says  he 
did,  that  all  ■creditors  should  be  paid  in  full. 
Kimball  v.  Thompson,  4  Cush.  (Mass.),  446, 
50  Am.  Dec.  799.  This  must  necessarily  be 
the  correct  view  upon '  any  consideration  of 
language  which  traces  its  '  origin  to  the 
statutie  of  Elizabeth';  for  a  debtor's  property 
is  in  legal  theory  subject  to  immediate  pro- 
cess at  the  instance  of  any  creditor,,  and  a 
debtor  will  not  be  permitted  to  hinder  or 
delay  any  creditor  by  any- device  which  leaves 
his  property,  or  the  avails  of- it,  subject  to 
his  control  and  disposition;  and  it  makes  no 
difference  that  the  debtor  intends  to  apply 
the  avails  of  the  same  to  the  payment  Of  .nis 
debts.  It  still  remains  true  that  he  has 
hindered  his  debtors  from  applying  the  prop- 
erty in  the  way  that  they  have  a  legal  right 
to  rely  upon." 

87.  Compare  In  re  Foster  (D.  C,  Pa.),  11 
Am.  B.  E.  131,  133,  126  Fed.  1014. 


79.  Conway  v.  German  ( C.  C.  A.,  4th  Cir. ) , 
21  Am.  B.  E.  577,  166  Fed.  67. 

80.  Armour  &  Co.  v.  Miller  ( C.  C.  A.,  5th 
Cir.),  31  Am.  B.  R.  356,  209  Fed.  784. 

81.  In  re  Bellah  (D.  C,  Del.),  8  Am.  B. 
E.  310,  116  Fed.  69.  > 

82.  Van  Wyck  v.  Seward,  18  Wend,  375, 
395. 

Great  latitude  allowed. —  In  the  investi- 
gation of  questions  of  fraud,  as  a  rule,  great 
latitude  is  allowed  in  the  admission  of  evi- 
dence, in  order  that  the  jury  may  be  able  to 
determine  froip  all  the  circumstances 
whether  the  transaction  was  fraudulent  or 
not.  Questions '  of  fraud  can  scarcely  ever 
be  proven  by  direct  evidence,  hence  the  ne- 
cessity for  the  admission  of  all  the  circum- 
stances fairly  connected  with  the  transac- 
tion. In  re  Luber  (D.  C,  Pa.),  18  Am.  B. 
E.  476,  152  Fed.  492. 

83.  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  E.  711,  168  Fed.  100.  V^^here  the  transfer 
is  voluntary,  the  question  of  fraudulent  in- 
tent is  one  of  fact,  but  in  the  absence  of  ex- 
planation the  presumption  of  fraud  will  pre- 
vail. Butcher  v.  C&ntor  (D.  C,  N.  Y.),  26 
Am.  B.  E-.  424,  185  Fed.  945. 

84.  In   re  McLoon    (D.   C,  Me.),   20   Am. 

B.  E.  719,  162  Fed.  575;  Houck  v.  Christy 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  E.  330,  152 
Fed.  612,  in  which  the  court  said  that  "  the 
fact  that  a  sale,  assignment,  transfer  or 
conveyance  is  made  out  of  the  usual  and 
ordinary  course  of  business,  does  not,  with- 
out more,  render  it  prima  facie  fraudulent; 
but  it  may  be  a  badge  of  fraud,  of  little  or 
considerable  influence,  depending  upon  the 
surrounding  facts." 

85.  Lans-ing  Boiler  Works  v.  Eyerson    (C. 

C.  A.,  6th  Cir.),  11  Am.  B.  E.  558,  128  Fed. 
701,  63  C.  C.  A.  253;  In  re  McLobn  (0.  C, 
Me.),  20  Am.  B.  E.  719,  162  Fed.  575.' 
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be  considered  in  determining  whether  he  did  so  in  good  faith,  without  intent 
to  defraud.®*  The  insolvency  of  the  debtor  at  the  time  the  transfer  was  made 
will  not  always  of  itself  be  sufficient  to  show  inteht  to  defraud  or  delay. **  If 
a  concealment  be  charged,  the  intent  of  the  alleged  bankrupt  may  be  deter- 
mined by  the  result  of  the  act;  but  if  the  bankrupt  fail  to  disclose  the 
existence  of  the  property,  while  retaining  his  control  over  it  and  claiming 
title  thereto,  the  fact  that  he  did  not  have  a  right  to  the  property  at  the  time 
may  not  be  of  much  importance.^"  The  burden  of  proving  fraudulent  intent 
is;  of  course,  on  him  who  asserts  it.  Thus,  in  the  absence  of  proof  as  to  when 
or  how  assets  were  lost,  the  presumption  is  against  fraud. ^^  There  can  be 
no  intent  to  hinder,  delay  or  defraud  unless  at  the  time  the  transfer  was 
made  the  debtor  knew  or  had  reason  to  know  of  the  existence  of  more  than  one 
creditor.®"  The  alleged  bankrupt  should  be  permitted  to  show  that  a  deed 
which  is  relied  upon  as  an  act  of  bankruptcy,  though  absolute  upon  its  face, 
was  intended  as  a  mere  security  and  that  there  was  no  intent  to  defraud.®^ 

(6)  Ijf SOLVENCY. —  We  have  already  considered  what  constitutes  insolv- 
ency,®* and  have  also  discussed  the  subject  in  respect  generally  to  acts  of 
bankruptcy  under  this  section.*®  We  will  also  hereafter  under  this  section 
again  refer  to  solvency  as  a  defense  to  proceedings '  in  bankruptcy  and  the 
proof  necessary  to  establish  the  fact.*®  It  is  only  necessary  here-  to  call  atten- 
tion to  the  fact  that  the  insolvency  of  the  debtor  is  not  required  to  be  shovsTi. 
A  person  is  not  permitted  to  convey,  transfer,  conceal  or  remove  any  part  of 
his  property  with  intent  to  hinder,  delay  or  defraud  his  creditors,  and ,  on 
becoming  insolvent  within  four  months  thereafter,  escape  the  bankruptcy  law 
by  showing  that  he  was  solvent  when  he  so  conveyed,  transferred,  concealed  or 
removed  his  property.®'  The  question  is  was  he  insolvent  when  the  petition 
was  filed.  The  act  of  bankruptcy  is  declared  to  consist  of  a  transfer  by  the 
debtor  with  intent  to  hinder,  delay  or  defraud  his  creditors.  If  the  debtor 
shows  that  at  the  time  of  filing  a  petition  in  bankruptcy  he  wasi  actually 

88.  Bean  Chamberlain  Mfg.  Co.  v.   Stand-  ruptcy  act  which  prevents  an  insolvent  from 

ard  Spoke  &  Nipple  Co.   (C.  C.  A.,  6th  Cir?),  disposing  of  his  property,  provided  Tiis  deal- 

12  Am.  B.  K.  610,  131  Fed.  215;  In  re  Sal-  ings  are  conducted  without   any  purpose  of 

mon    (D.   C,  ilo.),   16   Am.   B.   E.   122,   143  defrauding  his  creditors  or  giving  a  prefer- 

Fed.  395.  ence  to  any  of  them. 

Intent    implied. —  Where    it   appears    that  90.  In   re   Glazier    (D.    C,,   Pa.),   28   Am. 

the  purpose  of  an  alleged  bankrupt  in  mak-  B.  R.  391,  195  Fed.  1020. 

ing  certain   transfers   was   to  put  his   prop-  91.  Davis  v.  Stevens    (D.   C,  S.   Dak.),  4 

erty  beyond  the  reach  of  his  creditors  and  Am.  B.  R.  763,   104  Fed.  242.     Compare  In 

he  professes  to  be  unajble  to  tell  of  the  dis-  re  Shapiro  &  Novick   (D.  C,  N.  Y.),  5  Am. 

position   of   the   money   received,   the   intent  B.  R.  839,   106  Fed.  495;   Houck  v.  Christy 

to  defraud  may  be  implied.     In   re   Minard  (C    C.  A.,  8th  Cir.),  18  Am.  B.  R.  330,  152 

(D. C,  Or.),  19  Am.  B.  R.  475,  156  Fed.  377.  Fed  612. 

See  also  MaCon  Grocery  Co.  v.  Beach   (D.  C,  The   burden   is    shifted    to    the    debtor    to 

Ga.),  19  Am.  B.  R.  558,  156  Fed.  1,009.     In  explain  the  transaction  where  it  appears  that 

the  case  of  In  re  Larkin   (D.  C,  N.  Y.),  21  all  his  property  has  been  removed  to  a  vessel 

Am.   B.   R.   711,   168   Fed.   100,  it  was  hel4  about  to  leave  for  a  foreign  country.     Hofif- 

that    where    one    in    debt    transfers    or    con-  schlaeger  Co.  v.  Young  Nap.  (D.  C,  Hawaii), 

veys  his  property  to  one  or  more  of  his  cred-  12  Am.  B.  R.  517,  2  U.  S.,  D.  C,  Hawaii  97. 

itors,  all  the  surrounding  circumstances  and  92.  Merchants'  Nat.   Bank  v.   Cole    (C.  C. 

conditions  are  to  be  considered  in  determining  A.,  6th  Cir.),  18  Am.  B.  E.  44,  149  Fed.  708. 

whether  or  not  it  was  done  with  intent  to  93.  Acme  Food  Co.  v.  Meier  (C.  C.  A.,  6th 

hinder,  delay  or  defraud  his  other  creditors;  Cir.),  18  Am.  B.  R.  550,  153  Fed.  174. 

the   intent   may   be    inferred   from   the   acts  94.  See  Bankr,  Act,  §'  (15)   and  discussion 

done  and  surrounding  circumstances,  though  thereunder,  ante. 

the  debtor  denied  such-  intent.  95.  See  ante. 

89.  Richardson  v.  Shaw,  203  U.  S.  587,  19  96.  See  post,  p. 

Am.  B.  E.  717,  51  L.  Ed.  329,  in  which  the  97.  In  re  Larkin    (D.  C,  N.  Y.),  21   Am. 

court  held  that  there  is  nothing  in  the  bank-  B.  E.  711,  713,  168  Fed.  100. 
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solvent  it, is  a  complete  defense  in  a  proceeding  based,  upon  the  first, act  of 
bankruptcy.^**  The  right  of  petitioning  creditors  to  an  adjudication  against 
the  debtor  is  only  made  out  prima  facie,  when  it  is  shown  that  within  four 
months  he  has  conveyed  his  property  with  intent  to  hinder,  delay  or  defraud 
creditors ;  for  the  debtor  may  then  come  in  and  prove  that  he  was  solvent  when 
the  petition  jyas  filed,®^ 

(7)  Ceeditoes  oe  any  of  them. —  The  act  under  this  subdivision  must 
have  been  committed  with  intent  to  hinder,  delay  or  defraud  "his  creditors 
or,  any  of  them."  This  means  a  creditor  who  ovra.s  a  judgment  or  claim 
provable  in  bankruptcy.^*"*  An  unliquidated  claim  for  tort,  un;reduced  to 
judgment  at  the  time  of  an  alleged  transfer,  does  not  constitute  the  claimant 
a  creditor  so  as  to  authorize  him  to  insist  that  such  transfer  is  an  act  of 
bankruptcy. -^"^ 

(8)  Comparison  with  othee  sections.- — If  the  fraudulent  transfer  is 
within  four  months  of  the  filing  of  the  petition,  it  is  not  only  an  act  of  bank- 
ruptcy but  void, under  §  67-e;  it  is  also  an  objection  to  discharge  under 
§  14-b  (4)  ;  and,  if  also  voidable  under  the  State  law^s,  it  may  be  set  aside 
under  §  70-e,  and  the  property  or  its  value  recovered  by  proper  proceedings 
begun  within  the  limitations  as  to  time  fixed  by  the  State  statutes. 

b.  Second  act  of  bankruptcy  ;  a  preferential  transfer. —  (1)  In  general. — 
The  second  act  of  bankruptcy  consists  of  a  debtor  tnansferring  while  insolvent 
any  portion  of  his  property  to  one  or  more  of  his  creditors  with  intent  to 
prefer  such  creditor  or  creditors  over  his  other  creditors.  As  in  the  case  of  the 
other  acts  of  bankruptcy  it  must  have  been  committed  within  the  four  months 
preceding  the  filing  of  the  bankruptcy  petition.  The  interdicted  transaction 
here  must  be  between  a  debtor  and  his  creditors.  Where  at  the  time  of  the 
transfer  there  were  no  creditors,  a  subsequent  creditor  cannot  complain.^** 
An  accommodation  or  other  indorsers  of  a  note  of  the  alleged  bankrupt  are 
creditors,  and  preferential  transfers  to  secure  them  fall  within  the  act.-^***  The 
act  itself  may  not  even  be  illegal  or  fraudulent.  The  debtor  merely  prefers 
to  pay  one  creditor  more. .than  he  does  ansther.i^"^  The  judicial  definition  of 
prrference^"®  is  not  controlling  in  this  connection,  for  a  preference  which  will 

98.  In  re  Schenkein   (D.  C,  N.  Y.),  7  Am.  101.  Beers  v.  Hamlin    (D.  C,  Or.),  3  Am. 
B.  R.  162,  113  Fed.  421;  In  re  West   (C.  C.  B.  E.   745,  99  Fed.  695.     A  creditor  cannot- 
A.,  2d,Cir.),  5  Am.  B.  R.  734,  108  Fed.  940;  complain  of  an  act  committed %ef ore  he  was 
Matter    of    Aschenback    Co.     ( C.    C.    A.,    2d  a  creditor.     In  re  Brinckmann   ( D.  C,  Ind. ) , 
Cir.),  23  Am.  B.  R.  95,  174  Fed.  396.  4  Am.  B.  R.  551,  103  Fed.  65. 

Insolvency;  condition  of  bankruptcy,  when  102.  These    doctrines    are    further    consid- 

determined.— The  condition  of  a  bankrupt  at  ered  under  the  appropriate  sections,'  post. 
the   time   of   the  commission   of  the   alleged  103.  Brake    v.    CoUison     (C.    C.    A.,    5th 

acts    of   bankruptcy   must   be   taken    as   the  cir.),  11  Am.  B.  R.  797,  129  Fed.  201     The 

standard    from    which    to    view    an    alleged  petition   must  allege   that   there   were   other 

fraudulent  transfer  or  other   alleged   act  of  creditors  than  the  one  preferred.    In  re  Flint 

bankruptcy  "while  msolvent '    under  section  gill  Stone  k  .Const.  Co.    (I>.  C,  N.  Y.),  18 

3a  of  the  bankruptcy  act.     But  the  condition  ^^    g    j^    g^     j^g  j,^    j^q^      Preferential 

of   the  bankrupt  at,  the  time   of   filing  the  transfers  as  acts  of  bankruptcy,  see  Am.  B. 

petition  la  to  be  taken  as  the  standard  from  -r.    y,-      rr  irc  171  "f^^jj  •°'=°  ■"'"•  ■"• 

which  to  test  the  defense  of  "  solvency "  in  ir;^"^^       V^,V.        „ 

order  to  give  jurisdiction  in  bankruptcy  under  ,  l"*-  In   re  O'Donnell    (D.   C,  Mass.),    12 

section  3c  of  the  bankruptcy  act.    Matter  of  Am.  B.  R.  621,  131  Fed.  150. 
Kobie  et  al.    (D.  C,  N.  Y.),  35  Am.  B.  R.  105.  Rex  Buggy  Co.  v.  Hearick  (C.  C.  A., 

389,  224  Fed.  106.  8th  Cir.),  12  Am.  B.  R.  726,  132  Fed  310. 

99.  In  re  Hughes  (D.  C,  N.  Y.),  25  Am.  106.  See  In  re  Wi-ight  Lumber  Go.  (D.  C, 
B.  R.  556,  183  Fed.  872.  Ark.),  8  Am.  B.  R.  345,;  114  Fed.  1011.     gee 

100.  Bankr.  Act,  §  1   (9)   and  63-a-b,  post.      also  under  Sections  One  and   Sixty  of  this 


See  in  re  Watson   (D.  C,  Ky.),  30  Am.  B.      work 
R.  871,  201  Fed.  962 
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be  an  act  of  banJiniptcy  is  something  other  and  more  than  one  voidable  under 
§  60-b.  Thus,  the  intent  to  prefer  on  the  part  of  the  debtor  may  not  be  accom- 
panied by  reasonable  cause  to  believe  on  the  part  of  the  creditor. ^""^  A  prefer- 
ential transfer  under  this  subdivision,  must  consist  of:  (1)  a  transfer  of 
property,  (2)  insolvency  and  (3)  intent  to  prefer.^"*  In  addition  to  this  it 
must  be  shown  that  the  transfer  results  in  the  depletion  of  the  debtor's 
estate,^"®  and  that  the  creditor  to  whom  the  transfer  is  made  thereby  secures 
an  undue  advantage  over  other  creditors  of  the  same  class. ^^^ 

(2)  Teansfee  of  peopeety. — (I)  In  general. —  "Transfer"  as  here 
used  has  the  enlarged  meaning  given  it  by  §  1  (25).^"  It  is  immaterial  how  • 
the  transfer  is  made.  It  may  be  either  directly  to  the  creditor  or  indirectly 
through  a  third  person  for  his  benefit. ■'^^  Whatever  may  be  the  nature  of  the 
transaction,  if  the  result  of  it  is  to  procure  to  a  creditor  a  preference  over 
any  other  creditor  it  may  be  an  act  of  bankruptcy. ^^^  The  result  of  the  trans- 
action controls  its  character.  If  one  or  more  creditors  are  paid  and  others 
are  left  unpaid  as  a  result  of  the  transf er j ,  the  transfer  constitutes  an  act 
of  bankruptcy.  As  for  instance,  where  an  insolvent  person  conveys  his  prop- 
erty  and  the  grantee  applies  the  proceeds  of  the  sale  to  pay  certain  creditors 
of  the  grantor  in  preference  over  others,  such  conveyance  is  a  preferential 
transfer."*  A  transfer  by  an  insolvent  partner  of  his  entire  separate  estate  in 
satisfaction  of  a  debt  of  his  firm  which  had  no  assets,  constitutes  a  preference 
over  other  firm  creditors  of  the  same  class  and  is  an  act  of  bankruptcy  on  the 
part  of  the  partner.^*' 

,  "(II)  Mortgage  or  security. —  A  chattel  mortgage  is  more  than  a  mere 
security ;  it  is  a  sale  of  the  thing  mortgaged  and  operates  as  a  transfer  of  it  to 
the  mortgagee,  and  if  given  within  the  four  months'  period  with  intent  to 
prefer  it  is  an  act  of  bankruptcy."®    The  execution  of  a  trust  mortgage  during 

107.  See  Ci'ooks  v.  The  People's  Nat.  Bank,  Where  an  insolvent  transfers  his  property 
3  Am.  B.  R.  238,  46  N.  Y.  App.  Div.  335,  61  to  another  who  executes  a  mortgage  thereon 
N.  Y.  Supp.  604;  In  re  Wright  Lumber  Co.  in  favor  of  a  creditor  it  is  an  aot  of  bank- 
(D.   C.,  Ark.),  8  Am.  B.   R.   345,   114  Fed.  ruptcy.    (Jibson  v.  IJdbie,  Fed.  Cas.  5,394. 
1011-  Payment  to  wife. —  Where  an  alleged  bank- 

108.  As  to  what  evidence  will  establish  this  rupt  within  four  months  of  the  filing  of  a 
act  of  bankruptcy,  see  Goldman  v.  Smith  petition  in  involuntary  proceedings,  and  while 
(D.  C.,  Ky.),  1  Am.  B.  E.  266,  93  Fed  182.  ^g  was  insolvent,  paid  to  his  wife  in  settle- 
For  analysis  t)f  the  subsection  see  In  re  Rome  „g„t  of  an  alleged  indebtedness  the  proceeds 
farg^F  d   8'l2              N.  Y.),  3  Am.  B.  R.  „f  ^^^^^.^  ^^^  insurance  policies  as  indemnity 

109.  Martin  v!  Hulen  (C.  C.  A.,  8th  Cir.),  i°\^  ^T  ^^  ^'^  ^^"^"t  S°°^^'  ^".  ""^  °/ 
17  Am.  B.  R.  510,  149  Fed.  982.  flf"'','"^!??*?^  J,^\  "SH       p   b    «nl  ^'«"n°^  a 

110.  In  re  Douglass  Coal  &  Coke  Co.  (D.  ^:  (°-  ^-  ^^^^'  2*  Am.  B.  R.  804,  180  Fed. 
C,  Tenn.),  12  Am.  B.  R.  539,  139  Fed.  769.  '"(•      „,-t             ri,/x,nr.. 

111.  See  ante,  under  §   1.  ..." n-    f '^  a  \  Lemon    .Gale  Co.    (0.   C.  A., 
112    In  re  McGee   (DC     NY)     5  Am       ^*^  '0>r.),  8  Am.  B.  R.   81,   114  Fed.   647; 

B.  R.  262,  105  Fed.  895;  Troy  WagoA  Works  ^i"^  ^-  ^^^^^^  ^  C!o.    (C.  C.  A.,  6th  Cir.), 

V.  Vastbinder  (D.  C,  Pa.),  12  Am.  B.  R.  352,  ^0  Am.  B   R.  237,  159  Fed   897 
130  Fed.  232;  as  where  a  mortgage  is  executed  ^^5.  Mills  v.  Fisher  &  iCo.   (C.  C.  A.,  6th 

by  the  cashier  of  a-bank  to  a  state  bank  com-  Cir.),  20  Am.  B.  R.  237,  159  Fed.  897. 
miasioner,  in  payment  of  a  liability  incurred  ^^^-  Matter  of  Riggs  Restaurant  Co.    (C. 

by  him  under  the  banking  act  of  the  state  C.  A.,  7th  Cir.),  11  Am.  B.  R.  508,  130  Fed. 
to  a  creditor  of  the  bank,  suclf  mortgage  con-  '    691.    Compare  In  re  Bogen  (D.  C,  Ohio),  13 

stitutea  a  preference;    Fnlkerson  v.  Shaffer  Am.  B.  R.  529,  134  Fed.   1,019.     Same  rule 

(C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  526,  217  applies  in  respect  to   a  mortgage  given  on 

Fed.  355.  real  property.     In  re  Edelman   (C.  C.  A.,  2d 

113.  Carson,  Pirie  &  Co.  v.  Chicago  Title  Cir.),  12  Am.  B.  R.  238,  130  Fed.  700;  In  re 

&  Trust  Co.,   182  V'.  S.   438,   5   Am.  B.  R.  Wrig'ht  Lumber   Co.    (D.    C,   Ark.),   8   Am. 

814,  45  L.  Ed.  1,171;  B'oyd  v.  Lemon,  Gale  B.  R.  345,  114  Fed.  1,011;  In  re  Waite,  Fed. 

Co.  (C.  C.  A.,  5th  Cir.),  8  Am.  B.  R.  81,  114  Cas.  17,044;  In  re  Rogers,  Fed.  Cas.  12,002; 

Fed  647;  Goldman  v.   Smith    (D.   C,  Ky.),  Baldwin  v.  Rosseau,  Fed.  Cas.  803. 
1  Am.  B.  R.  266,  93  Fed.  82. 
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the  four  months'  period  to  secure  creditors  who  may  become  such  between 
certain  dates  falls  within  the  statute.^" 

(III)  Payment  of  money. —  There  can  be  no  question  but  that  a  payment 
of  money  by  an  insolvent  is  a  transfer  of  property  within  the  meaning  of  this 
subsection.^^*  Payments  made  by  a  corporation,  however  large,;  to  creditors 
resulting  in  their  preference  over  others  will  constitute  an  act  of  bank^ 
ruptcy.^^®  Insubstantial  payments  of  small  amounts  may  be  made  under 
circumstances  which  would  not  constitute  them  preferential  so  as  to  make 
them  acts  of  bankruptcy. ^^^  A  prefeTential  transfer  of  property  to  a  creditor 
■greater  in  value  than  the  amount  of  the  debt,  the  difference  being  paid  in  cash 
to  the  debtor,  is  an  act  of  bankruptcy. ^^  And  so  also  is  the  payment  of  one 
or  more  creditors  in  .full  to  the  exclusion  of  other  creditors,  out  .of  the  pro- 
ceeds of  the  cash  sale  of  the  property  of  the  debtor. ^^^ 

(IV)  Confession  of  judgment. — A  creditor  who  obtains  a  judgment  which 
becomes  a  lien  upon  the  debtor's  property,  thereby  obtains  security. ^^  Under 
the  definition  of  a  transfer,  [§  1  (25)]  any  disposition  of  property  by  way  of 
security  constitutes  a  transfer.  It  would  seem  to  follow  that  a  debtor  who  aids 
a  creditor  in  obtaining  a  judgment  by  means  of  which  his  debt  is  secured  trans- 
fers his  property.  If  this  is  done  with  intent  to  prefer,  as  where  the  debtor  con- , 
fesses  judgment,  and  as  a  result  the  creditor  obtains  payment  of  his  debt  in 
preference  over  other  creditors,  the  debtor  has  preferentially  transferred  his 
property  within  the  second  clause  of  subsection  o-.^*  The  close  connection 
between  the  confession  of  a  judgment  by  an  insolvent  debtor,  and  the  per- 
mitting a  sufferance  of  a  judgment  in  a  legal  proceeding  must  be  noted.     Biit 


117.  Rouss  V.  OttennesB  &  Huxall  (C.  C. 
A.,  6tli  Cir.),  31  Am.  B.  K.  115,  208  Fed.  881. 

118.  Landry  v.  Andrews,  6  Am.  B.  R.  281, 
22  R.  I.  597 ;  Carson,  Pirie  &  Oo.  v.  Chicago 
Title  &  Trust  Co.,  182  U.  S.  438,  5  Am.  B. 
R.  814,  45  L.  Ed.  1171;  Matter  of  Every- 
body's Market  (D.  C,  Okl.),  21  Am.  B.  R: 
925,  173  Fed.  492.  An  assignment  of  m'oney 
due  to  an  alleged  bankrupt  on  a  building 
contract  to  an  accommodation  indorser  Of 
his  note  is  a  preferential  transfer.  In  re 
O'Donnell  (D.  C,  Mass.),  12  Am.  B.  E.  621, 
130  Fed.  150.  So  also  is  a  transfer  of  ac- 
counts in  lieu  of  materials  pledged.  Annis- 
ton  Iron  &  Supply  Co.  v.  Anniston  Rolling 
Mills  (D.  C,  Ala.),  11  Am.  B.  R.  200,  125 
Fed.  974. 

119.  Nay  Ion  &  Co.  v.  Christiansen  &  Co. 
(C.  C.  A.,  6th  Cir.),  19  Am.  B.  R.  789,  158 
Fed.  290. 

120.  Payments  of  small  amounts.— In  the 
case  of  In  re  Hovall  Grocery  Co.  (D.  C, 
Ga.),  20  Am.  B.  R.  537,  161  Fed.  882,  it 
was  held  that  a  payment  of  a  debt  of  $3 
to  a  creditor,  a  week  before  the  filing  of  an 
involuntary  petition,  did  not  comstitute  an 
act  of  bankruptcy.  See  also  Macon  Grocery 
Co.  V.  Beach  (D.  C,  Ga.),  19  Am.  B.  R. 
.558,  156  Fed.  1009;  In  re  Douglass  Coal  & 
Coke  Co.  (D.  C),  12  Am.  B. .  R.  859,  131 
Fed.  769,  holding  that  the  small  size  of  the 
payment  may  be  looked  to  as  a  circum- 
stance, jn  connection  with  others,  to  justify 
the  conclusion  that  no  preference  was  in- 
tended; In  re  Gilbert  (D.  C,  Or.),  8  Am. 
B.  R.  102,  112  Fed.  951. 


The  size  of  the  payihent  makes  no  dif- 
ference if  the  requisite  intent  existed,  but 
it  does  make  a  difference  in  determining 
whether  or  not  the  intent  did  exist.  In  re 
Perlhefter  (D.  C,  N.  Y.),  25  Am.  B.  R.  576, 
.177  Fed.  299. 

Payments  in  the  ordinary  course  of  busi- 
ness of  maturing  debts,  comparatively  in- 
significant in  amount,  by  a  concern  actively 
prosecuting  its  business  in  the  usual  man- 
ner, are  not  preferences  within  the  meaning 
of  section  3-a  (2).  In  re  Columbia  Real 
Estate  Co.  (D.  C,  N.  J.),  30  Am.  B.  R.  471, 
205  Fed.  980,  citing  text. 

121.  Johnson  v.  Wald  (C.  'C.  A.,  5th  Cir.), 
2  Am.  B.  R.  84,  93  Fed.  640. 

122.  Matter  of  Farrell  Co.  (D.  C,  N.  Y.), 
9  Am.  B.  R.  341,  36  Fed.  500;  Boyd  v. 
Lemon,  Gale  Co.  (C.  C.  A.,  5th  Cir. ) ,  8  Am. 
B.  R.  81,  114  Fed.  647;  Rex  Buggy  Co.  v. 
Hearick  (C.  C.  A.,  8th  Cir.),  12  Am.  B.  R. 
726,  132  Fed.  310;  Wise  Coal  lOo.  v.  Small 
(C.  C.  A.,  8th  Cir.),  35  Am.  B.  E.  682,  225 
Fed.  524,  holding  that  payments  by  a  debtor 
throiigh  a  sale  of  his  property  pursuant  to  a 

/plali  to  pay  looal  creditors,  to  the  exclusion 
of  non-resident  creditors,  constitutes  an  act 
of  bankruptcy. 

123.  iClark  v.  Iselin,  21  Wall.  372,  373,  22 
L.  Ed.  577. 

124.  In  re  Truitt  (D.  C,  Md.),  29  Am. 
B.  -R.  570,  203  Fed.  550;  In  re  Nusbaum 
(D.  C,  N.  Y.),  18  Am.  B.  R.  598,  152  Fed. 
835. 
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the  fact  that  confession  of  judgment  by  the  debtor  is  usually  with'mtent  to 
prefer  the  judgment  creditor,  brings  the  act  within  the  second  class  of  acts 
of  bankruptcy,  although  it  might  also  be  included  within  the  third  class. ^^ 

(V)  Depletion  of  estate. —  The  preferential  transfer  must  result  in  the 
depletion  of  the  debtor's  estate,  so  as  to  leave  the  other  creditors  without  prop- 
erty out  of  which  their  claims  may  be  paid.  If  there  is  no  depletion  of  the 
estate  the  creditors  cannot  complain.-'^®  If  the  payments  are  essential  to  the 
continuance  of  the  debtor  in  business,  as  for  instance  the  payment  of  arrears 
of  rent  of  the  building  occupied  by  the  bankrupt,  or  payments  made  for 
advertisements  upon  which  such  business  depends,  they  do  not  deplete  the 
debtor's  estate,  and  are  not  acts  of  bankruptcy. ^^  The  payment  of  unearned 
premiums  on.  policies  of  insurance  would  amount  to  a  depletion.-'^*  An  agree- 
ment to  insure  goods  and  assign  the  policies  to  secure  a  creditor  is  not  neces- 
sarily prejudicial  to  the  other  creditors,  and  an  assignment  of  such  policies 
made  in  pursuance  thereof  after  the  debtor  became  insolvent,  is  not  an  act  of 
bankruptcy. ^^*  Where  the  transaction  consists  of  merely  making  an  exchange 
of  securities  it  does  not  constitute  an  act  of  bankruptcy,  for  in  such  a  case 
there  is  no  satisfaction  of  a  debt  nor  depletion  of  the  debtor's  estate. ■^^*  A 
debtor  must  necessarily  be  allowed  some  liberty  in  the  settleinent  of  maturing 
obligations.  Arrangements  honestly  made  for  the  purpose  of  obtaining  funds 
to  pay  such  obligations  so  that  the  debtor's  business  may  be  continued  in  its 
regular  course  are  not  interdicted.^*^  So  where  a  chattel  mortgage  or  other 
security  is  given  for  a  present  loan,  the  money  being  applied  by  the  alleged 
bankrupt  in  the  regular  transaction  of  his  business,^*^  or  for  the  security  of 
notes  given  for  the  purchase  price  of  merchandise  added  to  the  alleged  bank- 
rupt's stock  of  goods,  it  is  not  against  the  interests  of  other  creditors  as  tending  to 

125.  See  Matter  of  Irish  (D.  C,  Pa.),  36  In  re  Union  Pacific  R.  R.  Co.,  Fed.  Cas. 
Am.  B.  R.  185,  228  Fed.  573,  holding  that  an       14,376. 

insolvent  who  confesses  judgment  to  his  wife  131.  In  re  Columbia  Real  Estate  Co.    (D. 

in  an  amount  equal  to  the  value  of  his  only  C.,  N.  J.),  30  Am.  B.  R.  471,  205  Fed.  980. 

assets,  and  withholds  execution,  does  not  com-  Chattel    mortgage    to    cancel    pre-existing 

mit  an  act  of  bankruptcy  within  the  meaning  mortgage. —  A  payment  to  a  bank  to  take  up 

of  section  3a  (3)  of  the  Bankruptcy  Act;  but  a   note,   made    from   money   loaned    upon    a 

an   involuntary   petition   stating   such    facts  chattel  moirtgage,  the  larger  part  of   which 

may  be  amended  so  a«  to  allege  the  acts  of  was  used  to  cancel  a  pre-existing  mortgage 

bankruptcy  defined  in  clauses  (1)  and  (2)  of  on  the  same  property,  does  not  constitute  a 

the  same  section;   Matter  of  Fisher    (D.  C,  preference  where,  although  the  debtor  was  in- 

Pa.),  33  Am.  B.  R.  628,  219  Fed.  638.  solvent,    it   does   not   appear    that   he   knew 

126.  Martin  v.  Hulen  (C.  C.  A.,  8th  Cir.),  himself  to  be  so,  but  notwithstanding  that 
17  Am.  B.  R.  510,  148  Fed.  982;  In  re  Pear-  his  creditors  were  pressing  him  for  payment 
son  (D.  C,  N.  Y.),  2  Am.  B.  R.  482,  95  Fed.  and  his  credit  was;  very  limited,  he  had  quite 
425,  in  which  ease  the  payment  of  debts  which  a  numlber  of  outstanding  accounts,  was  en- 
were  a  charge  upon  a  leaseholder  in  order  to  deavoring  to  pay  his  debts  in  full  and  the 
protect  the  debtor's  interest^therein  was  held  payment  to  the  bank,  which  was  small  in 
not  to  be  an  act  of  bankruptcy,  since  ithe  comparison  with  his  aggregate  indebtedness, 
payment  did  not  injuriously  affect'  his  credi-  was  made  in  the  ordinary  course  of  business, 
tors.     Compare  In  re  I;ange   { D.  C,  N.  Y. ) ,  with  the  expectation  on  the  pant  of  the  debtor 

.3  Am.  B.  R,  .231,  97  Fed.  197.  of    continuing    his    business   and   ultimately 

127.  In  re  Perlhefter  &  Shatz  (D.  C,  paying  all  of  its  obligations.  In  re  Hallin 
N.  Y.),  25  Am.  B.  R.  576,  177  Fed.  299;  (D.  C,  Mich.),  28  Am.  B.  R.  708,  199  Fed. 
In  re  Pearson    (D.  C.,  N.  Y.),  2  Am.  B.  R.  ^06. 

482,  95  Fed.  425.  132.  In  re  Hallin    (D.  C,  Mich.),  28  Am. 

128.  Knickerbocker  v.  Comstock,  Fed.  Cas.  "  B.  R.  708,  199  Fed.  806,  holding  that  the  ac-. 
T,^79.  ceptance  of  less  than  the  face  value  of  the 

129.  Wilder  v.  Watts  (D.  C,  S.  Car,),  15  mortgage,  the  balance  being  a,  bonus  or  dis- 
Am.  B.  R.  57,  138  Fed.  426.  count,  or  extra  interest  did  not  render  the 

130.  Clark  v.  Iselin,  21   Wall.  360,  22  L.  mortgage  preferential. 
Ed.   568;    In   re   Weaver,    Fed.   Cas.    17,307; 
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deplete  the  estate  and  may  not  be  deemed  preferential.^^^  The  transfer  must  con- 
sist of  the  bankrupt's  own  property  to  constitute  a  prei^erence ;  payment  of  a  note 
of  a  bankrupt  by  an  indorser  would  not  be  sui&cient/^*  A  renewal  within  the 
four  months'  period  of  a  chattel  mortgage,  given  as  security  for  a  pre-existing 
debt,  is  not  an  illegal  preferen<}e.^^^  A  payment  by  an  attorney,  out  of  his  own 
funds,  of  a  claim  against  his  client,  which  does  not  deplete  his  ctlient's  estate  is 
not  a  preference  constituting  an  act  of  bankruptcy. ^^^  The  payment  of  a  rela- 
tively small  amount  as  a  bonus  for  a  loan  secured  by  a  chattel  mortgage,  although 
unlawful  as  between  the  alleged  bankrupt  and  his  mortgagee  is  not  a  preference 
constituting  an  act  of  bankruptcy. ^^'^ 

(3)  Intent  to  peefee. —  To  authorize  an  adjudication  of  bankruptcy  it 
must  appear  that  the  transfer  alleged  to  constitute  an  act  of  bankruptcy  was 
made  with  the  intent  to  prefer  the  creditor  to  whoin  it  was  given;  if  no  such 
intent  exists  it  may  be  a  preference  but  it  is  not  an  act  of  bankruptcy, ^^^  As 
indicated  in  the  preceding  paragraph,  ordinary  business  transactions  by  a 
going  concern,  necessary  for  the  continuance  of  the  business  are  not  prohibited, 
even  if  it  happen  that  through  some  circumstance  the  debtor  become  insolvent. 
Payments  to  creditors  in  an  ordinary  business  way  made  by  a  debtor  who  did 
not  regard  himself  as  insolvent,  are  not  necessarily  made  with  intent  to  prefer.''^* 
If  a  mortgage  is  given  to  a  person  not  a  creditor  to  secure  advances  made  in 
the  payment  of  debts,  and  the  mortgagor  believed  at  the  time  that  she  had 
ample  property  to  meet  all  demands  against  her,  it  is  not  a  preference."" 
The  intent  will  be  presumed  when  the  transaction  consists  of  a  transfer  of 
personal  property  by  way  of  payment."-^  If  the  bankrupt  did  not  know  of  an 
alleged  claim  against  him  when  he  made  payments  to  his  only  other  creditors 
in  due  course  of  business,  such  payments  were  not  made  with  intent  to 
prefer  and'  do  not  constitute  acts  of  bankruptcy."^  If  a  debtor  did  not 
know  of  a  claim  against  him,  he  cannot  have  intended  to  give  a  preference 
against  such  claim;  but  there  is  a  strong  presumption  that  he  does  know 
whether  a  claim  is  paid."^  The  intent  of  the  creditor  tio  whom  the  preferential 
transfer  is  made  is  not  material;  it  need  not  be  shown  that  thei  creditor 
knew  or  had  reasonable  grounds  to  believ-e  that  the  transfer  was  preferen- 
tial.-^*^   The  question  of  intent  is  one  for  the  jury."^ 

133.  Martin  v.  Hulen  &  Co.  (C.  C.  A.,  8th  140.  In  re  McLoon  (D.  C,  Mo.),  20  Am. 
Cir.),  17  Am.  B.  R.  510,  149  Fed.  982.  B.  R.  719,  72^,   162  Fed.  575. 

134.  Mason  v.  Nat.  Herkimer  Co.  Bank  Preferential  transfer  must  be  made  to  or 
(C.  C.  A.,  2d  Cir;),  22  Am.  B.  R.  733,  172  for  benefit  of  creditor.  Richardson  v.  Shavv, 
Fed.  529,  affd.  225  U.  S.  178,  28  Am.  B.  R.  203  U.  S.  587,  19  Am.  B.  R.  717. 

218,  56  L.  Ed.  1042.  141.  Johnson  v.  Wald  (C.  C.  A.,  5th  Cir.), 

135.  In  re  Cutting  (D.  C,  N.  Y.),  16  Am.  2  Am.  B.  R.  84,  93  Fed.  640;  In  re  Rome 
B.  R.  751,  145  Fed.  388.  Planing  Mills    (D.  C,  N.  Y.),  3  Am.  B.  R. 

136.  In  re  Kerlin  (C.  C.  A.;  6th  Cir.),  31  123,  96  Fed.  812;  In  re  Gilbert  (D.  C,  Or.), 
Am.  B.  R.  12,  209  Fed.  42,  135  C.  C.  A.  1,  8  Am.  B.  R.  101,  112  Fed.  951;  In  re  Flint 
revg.  30  Am.  B.  R.  816.  Hill  Stone  &  Construction  Co.  (D.  C,  N.  Y.), 

137.  In  re  Hallin    (D.  C,  Mieh.),  28  Am.  18  Am.  B.  R.  81,  149  Fed.  1,007. 

B.  R.  708,  199  Fed.  806.  142.  In  re  Morgan  &  Williams  (D.  C,  Ga.)y 

138.  In  re  Gilbert   (D.  C,  Or.),  8  Am.  B.       25  Am.  B.  R.  861,  184  Fed.  938. 

R.   101,  112  Fed.  951;   In  re  Truitt    (D.  C,  143.  In   re   Pangborn    (D.    C,   Mich.),   26 

Md.),    29    Am.    B.    R.    570,    203    Fed.    550;  Am.  B.  R.  4.0,  185  Fed.  673. 

Matter  of  Cotting  Coal  Co.    (D.  C,  Mass.),  144.  In  re  Rome  Planing  Mills   (D.  C,  N. 

'32  Am.  B.  R.  489,  212  Fed.  548.     See  cases  Y.),  3  Am.  B.   R.    123,   96   Fed.   812;   In  re 

cited.  Am.  B,  R.  Dig.,  §§  168,  169.  Wright  Lumber  Co.   (D.  C,  Ark.),  8  Am.  B. 

139.  Goodlander-Robertaon   Lumber  Co.  v.  R.  345,  114  Fed.  1,011. 

Atwood   (C.  C.  A.,  4th  Cir.),  18  Am.  B.  R.  145.  In  re  Blooh  (C.  C.  A.,  2d  Cir.),  6  Am. 

510,    152   Fed.   978.  B.  R.  300,  109  Fed.  790.' 
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(4)  Proof  of  intent. — As  in  the  case  of  a  transfer  to  hinder,  delay  and 
defraud  creditors,  the  intent  to  prefer  may  be  implied  from  the  actual  result 
of  the  transaction.'*®  One'  is  presumed  to  intend  the  probable  consequences 
of  his  acts, —  that  is,  those  consequences  which  would  naturally  follow,  and 
wtech  a  person  of  ordinary  intelligence  would  expect  as  the  natural  result 
thereof ;  this  presumption  is  of  weight  in  determining  the  debtor's  intent  to 
prefer,  and  has  been  frequently  applied. 'f^  If  the  debtor  knows  that  he  is 
insolvent  he  must  be  presumed  to  know  that  a  transfer  made  to  one  creditor 
to  the  exclusion  of  others  will  result  in  a  preference,  without  regard  to  his 
actual  intent  in  making  sueh  transfer.'*^  Payment  of  a  claim  by  one  knowing 
himself  to  be  insolvent  raises  a  conclusive  presumption  of:  intent  to  prefer  ;^*®  if 
it  be  shown  that  it  was  made  in  the  honest  beilief  that  he  is  solvent,  the  burden 
shifts  to  the  creditors.'"**    Where  a  preference  is  given  with  the  approval  of 


146.  In  re  Douglass  Coal  &  Coke  Co.  (D.  C, 
Tenn.),  12  Am.  B.  R.  539,  131  Fed.  769; 
In  re  Wright  Lumber  Co.  {t>.  C,  Ark.),  8 
Am.  B.  R.  345,  114  Fed.  1,011;  In  re  McGee 
(D.  C,  X.  Y.),  5.  Am.  B.  R.  262,  105  Fed. 
895;  In  re  Bloch  (C.  C.  A.,  2d  Cir.),  6  Am. 
B.  R.  300,  109  Fed.  790 ;  In  re  Rome  Planing 
Mills  (D.  C,  N.  Y.),  3  Am.  B.  R.  123,  96 
Fed.  812;  Johnson  v.  Wald  (C.  C.  A.,  5th 
Cir.),  2  Am.  B.  R.  84,  93  Fed.  640. 

As  to  proof  of  intent,  see  Am.  B.  R.  Dig., 
§   265. 

147.  Macon  Grocery  Co.  v.  Beach  (D.  C., 
Ga.),  19  Am.  B.  R.  558,  156  Fed.  1,009. 

Under  the  former  law. —  Toof  v.  Martin,  13 
Wall.  40.  20  L.  Ed.  481 ;  Wager  V:  Hall,  10 
Wall.  584,  21  L.  Ed.  504;  Traders'  Bank  v. 
Campbell,  14  Wall.  87,  20  L.  Ed.  832;  Sam- 
son V.  Borton,  5  Ben.  325;  In  re  Dibbles,  3 
Ben.  283 ;  Terry  v.  Cleaver,  2  Biss.  356 ;  Rison 
V  Knapp,  Fed.  Cas.  11,681,  1  Dill.  186; 
ITriggs  V.  Moore,  Fed.  Cas.  4,085,  1  Abb.  C.  C. 
440;  In  re  Silverman,  1  Sawy.  410;  In  re 
Oregon  Bulletin  Print.  &  Pnb.  Co.,  Fed:  Cas. 
10,559;  Miller  v.  Keyes,  Fed.  Cas.  9,578. 

148.  In  re  Condon  (C.  C.  A.,  2d  Cir.),  31 
Am.  B.  R.  754,  209  Fed.  800;  In  re  Wright 
Lumber  Co.  (D.  C,  Ark.),  8  Am.  B.  R.  345, 
114  Fed.  1011,  in  which  case  the  court  saidi 
"  If  it  be  said  that  the  testimony  shows  that 
the  bankrupt  did  not  intend  to  prefer  a  claim- 
ant, the  answer  is  tha.t  he  was  insolvent, 
and  he  knew  it,  and  he  must  be  held  to 
have  intended  that  which  was  the  necessary 
consequence  of  his  act.  He  cannot  be  heard 
to  say  that  he  did  not  intend  to  do  a  thing 
when  the  necessary  and  logical  consequence 
of  his  act  was  to  do  that  very  thing." 

Presumption  where  transfer  '  is  made  by 
insolvent. —  Where  a  debtor  known  to  be  in- 
solvent transfers  a  large  portion  of  his.  prop- 
erty to  one  creditor  to  the  exclusion  of  others, 
such  transaction  must  be  taken  as  conclusive 
of  an  intent  to  give  a  preference.  In  re 
McGee  (D.  C;  N.  Y.),  5  Am.  B.  R.  262,  105 
Fed.  895.  The  debtor's  intent  to  give  a  prefr 
erence  may  be  presumed  from  a  transfer, 
while  insolvent,  of  a  large  portion  of  his 
property  to  a  single  creditor.  When  this  is 
proved,  the  burden  is  upon  him  to  show  that 
he  was  ignorant  of  his  insolvency  and  had 
reason  to  believe  that  he  could  pay  his  debts 


in  full.  In  re  Rome  Planing  Mills  (D.  C, 
N.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812.  If 
a  merchant  is  hopelessly  insolvent  during  the 
four  months  preeedSttg  the  filing  of  a  petition 
in  involuntary  bankruptcy  .against  him,  and 
with  knowledge  of  such  Condition  of  insolv- 
ency pays  to  certain  of  his  creditors  sub- 
stantial sums  of  money  in  full  satisfaction 
of  their  claims,  and  denies  payment  to  others 
whose  claims  are  due  and  equally  entitled  to 
payment  he^  has  committed  an  act  of  Ib'ahk- 
ruptcy  under  this  clause  (§  3-a,  (2));  His 
payments  under  such  circumstances  inevit- 
ably result  in  giving  the  creditors  so  favored 
a  preference  over  the  others.  The  debtor  is 
presumed  to  intend  the  necessary  results  of 
his  o*n  intelligent  acts.  Rex  Buggy  Co.  v. 
Hearick  (C.  C.  A.,  8th  Cir.),  12  Am.  B  R. 
726,  132  Fed.  310.  ■  See  Johnson  '  v.  Wald 
(C.  C.  a;,  5th  Cir.),  2  Am.  B.  R.  84,  93  Fed. 
■640,  and  note  as  to  proof  of  intent  under 
former  act,  in  2  Am.  B.-R.  '84-86. 

Proof  of  knowledge  of  insolvency. —  In 
order  to  charge  a  debtor  "with  having  com- 
mitted an  act  of  bankruptcy  in  the  giving 
of  a  preference  by  the  payment  to  a  creditor 
of  a  past-d,ue  account,  it  is  necessary  to 
show  that  he  intended  thereby  to  give  such 
creditor  more  than  the  other  creditors  would 
get;  and  this  element  is  not  met  by  showing 
that  he  ought  to  hav6  thought  so ;  but  where 
it  appears  that  though  the  debtor  hoped  to 
overcome  a  temporary  embarrassment,  yet 
knew  that  the  result,  was  very  doillbtful,  and 
did  not  make  such  payment  to  carry  his 
affairs  through  successfully,  he  must  be 
deemed  to  have  _  intended  a  preference.  In 
re  Condon  (D.  C,  N.  Y.),  29  Am.  B.  R.  907, 
198  Fed.  947,  affd.  31  Am.  B.  R.  754,  209 
Fed.  800. 

149.  In  re  Billings  (D.  C,  Ala.),  17  Am. 
;B.-  R.  80,  45  Fed.  395 ;  In  re  Wright  Lum- 
ber Co.  (D.  C,  Ark.),  8  Am.  B.  R.  345,  114 
Fed.  1,011;  Driggs  v.  Moore,  Fed.  Cas.  4,085; 
Rison  V.  Knapp,  Fed.  Cas.  11,861;  In  re 
Silverman,  Fed.  Cas.  12,855,  1  Sawy.  410; 
In  re  Dibblee,  Fed.  Cas.  3,884. 

150.  Toof  V.  Martin,  13  Wall.  40,  20  L.  Ed. 
481;  In  re  Muntt,  Fed.  Cas.  9;925,  3  BiSs. 
442;  Morgan  v.  Mastick,  Fed.  Cas.  9,803; 
In  re  Rome  Planing  Mills  (D.  C,  N.  Y.). 
3  Am.  B.  R.  123,  96  Fed.  812;  In  re  Bloch 
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certain  creditors  such  creditors  are  estopped  from  objecting  to  the  transfer 
as  an  act  of  bankruptcy. ^^^  It  is  possible  that,  under  the  new  definition  of  in- 
solvency, one  may  not  always  know  the  fair  valuation  of  his  property,  and, 
therefore,  may  not  be  able  to  show  that  he  knew  whether  he  was  solvent  or 
not.  But  the  presumption  is  that  a  person  has  knowledge  of  his  financial 
condition.  ^^^  If  a  debtor  honestly  bdieves  himself  to  be  solvent  when  the 
transfer  is  .made,  or  if  he  establishes  his  want  pf  knowledge,  of  his  insolvency, 
the  presumption  of  an  intent  to  prefer  is  rebutted.  ^°^  Where  an  iilsolvent 
debtor,  before  the  entry  of  judgment  on  a  verdict  against  him,  gives  a  mortgage 
to  secure  another  creditor,  the  intent  to  prefer  will  be  presumed.^®*  If  a 
debtor,  while  insolvent,  transfers  all  or  nearly  all  his  property  to  some  of  his 
creditors,  leaving  others  unprovided  for,  the  intent  to  prefer  will  be  presumed.^^^ 
The  effect  of  this  presuniption  will  vary  according  to  the  proportionate  amount 
of  the  transfer, -^^  and  is  not  conclusive. ^^'^  If  the  amount  of  the  transfer 
is  comparatively  small  and  it  does  not  materially  deplete  the  estate,  the  intent 
to  prefer  will  not  be  presumed.^'*  The  circumstance  that  a  mortgage  exe- 
cuted within  the  four  months'  period  was  not  recorded  for  a  considerable 
time  thereafter  may  be  considered  in  determining  whether  such,  mortgage  con- 


( C.  C.  A.,  2d  Cir. ) ,  6  Am.  B.  R.  300,  109  Fed. 
790;  In  re  McLoon  (D.  C,  Me.) ,  .20  Am.  B.  R. 
719,  162  Fed.  575. 

Production  of  books. —  If  the  bankrupt  does 
not  submit  to  an  examination  or  suibmit  his 
bobks  so  that  his  financial  condition  may  be 
ascertained  the  presumption  of  a  general  as- 
signment for  creditors  will  be  taken  against 
him.  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  Am. 
b.  R.  153,  91  Fed.  102.  See  under  "Solvency 
and  the  second  wnd  third  ctcts  of  hwnknuptoy," 
post.  The  burden  is  shifted  to  creditors  if 
alleged  banlcrupt  appears  with  his  books. 
Matter  of  Election  Chemical  Co.  (D.  C,  N. 
Y.),  31  Am.  B.  R.  471,  208  Fed.  954. 

151.  Matter  of  Freeman  Cotting  Coat  Co. 
(D.  C,  Mass.),  32  Am.  B.  R.  489,  212  Fed. 
548. 

152.  In  re  Gilbert  (D.  C,  Or.),  8  Am.  B. 
R.  101,  104,  112  Fed.  951;  In  re  Jacobs 
(Ref.,  La.),  1  Am.  B.  B:  518;  In  re  Silver- 
man, Fed.  Cas.  12,855,  1  Sawy.  410. 

153.  In  re  Gilbert  (D.  C,  Or.),  8  Am.  B. 
R.  101,  104,  112  Fed.  951 ;  In  re  Rome  Planing 
Mills  (D.  C,  N.  Y.),  3  Am.  B.  R.  123,  96 
Fed.  812. 

A  payment  to  a  bank  to  take  up  a  note, 
made  from  money  loaned*  upon  a  chattel  mort- 
gage, the  larger  part  of  which  was  used  to 
cancel  a  pre-existing  mortgage  on  the  same 
property,  does  not  constitute  a  preference 
where,  although  the  debtor  was  insolvent, 
it  does  not  appear  that  he  knew  himself  to 
be  so,  but  notwithstanding  that  his  creditors 
were  pressing  him  for  payment  and  his  credit 
was  very  limited,  he  had  quite  a  number  of 
outstanding  accounts,  was  endeavoring  to  pay 
his  debts  in  full  and  the  payment  to  the  bank, 
which  was  small  in  comparison  with  his 
aggregate  indebtedness,  was  made  in  the  ordi- 
nary course  of  business,  with  the  expecta- 
tion on  the  part  of  the  debtor  of  continuing 
his  business  and  ultimately  paying  all  of  its 
obligations.  In  re  Hallin  (D.  C,  Mich.),  28 
Am.  B.  R.  708,  199  Fed.  806.    • 


154.  In  re  Smith    (D.  C.,  X.  Y.),  23  Am. 

B.  R.  864,  176  Fed.  426. 

155.  Nylon  &  Co.  v.  Christiansen  Co.    (C. 

C.  A.,  6th  Cir.),  19  Am.  B.  R.  789,  158  Fed. 
290;  Boyd  v.  Lemon,  Gale  &  Co.  (C.  C.  A., 
5th  Cir.),  8  Am.  B.  R.  81,  114  Fed.  647; 
Johnson  v.  Wald  (C.  C.  A.,  5th  Cir. ) ,  2  Am. 
B.  R.  84,  93  Fed.  640;  Goldman  v.  Smith 
(D.  C,  Ky.),  1  Am.  B.  R.  266,  93  Fed.  182; 
In  re  Grant  '(D.  C,  N.  Y.),  5  Am.  B.  R. 
837,  106  Fed.  497 ;  In  re  Waite,  Lowell,  407 ; 
In  re  Brummond,  Fed.  Cas.  4,094;  In  re 
Foster,  Fed.  Cas.  4,964. 

Intent  to  prefer  by  transfer  of  large  part 
of  property. —  In  the  case  of  Toof  v.  Martin, 
13  Wall.  40,  20  L.  Ed.  481,  the  court  said: 
"The  transfer  in  any  case  by  the  debtor  of 
a  large  part  of  all  his  property  while  'he  is 
insolvent,  to  one  creditor  without  making 
provision  for  an  equal  distribution  of  its 
proceeds  to  ^1  his  creditors  necessarily  oper- 
Jites  as  a  preference  to  him  and  must  be 
taken  as  conclusive  evidence  that  a  preference 
was  intended,  unless  the  debtor  can  show  that 
he  was  at  the  time  ignorant  of  his  insolvency, 
and  that  his  affairs  were  such  that  he  could 
reasonably  expect,  to  pay  all  his  debts." 

156.  In  re  Gilbert  (D.  C,  Or.),  8  Am.  B. 
R.  101,  106,  112  Fed.  951. 

157.  Matter  of  Freeman  Cotting  Coat  Co. 
(D.  C,  Mass.),  32  Am.  B.  R.  489,  212  Fed. 
548. 

158.  In  re  Kerlin  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  R.  12,  209  Fed.  42,  revg.  30  Am.  B.  R. 
816. 

The  paying  of  small  sums  to  certain  cred- 
itors in  order  to  keep  the  business  going  does 
not  give  rise  to  this  presumption.  In  re 
Douglass  Coal  &  lOoke  Co.  (D.  C,  Tenn.), 
12  Am.  B.  R.  549,  131  Fed.  769;  In  re 
Stovall  Grocery  Co.  (D.  C,  Ga.),  20  Am.  B. 
E.  537,  161  Fed.  882;  In  re  Perlhelfter  (D.  C, 
N.  Y.),  25  Am.  B,  R.  576,  177  Fed.  299. 
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stitutes  an  act  of  bankruptcy.^^*  Where  the  proof  is  that  the  property  was 
transferred  to  a  mortgagee  who  was  a  creditor  in  an  amount  larger  than  the 
value  of  the  property  transferred,  the  presumption  of  intent  to  prefer  will 
be  negatived.  ^^^  If  insolvency  at  the  time  of  the  transfer  is  not  shown,  the 
question  of  intent  is  immaterial. -^^^ 

(5)  Intent  AS  DISTINGUISHED  FROM  MOTIVE. —  There  must  be  design  to 
give  an  advantage.  Where  the  transfer  is  in  pursuance  of  an  effort  to  extri- 
cate the  transferrer  from  his  embarrassments,  it  will  not  be  held  a  prefer- 
ence.^® Likewise,  where  the  physical  transfer  is  in  pursuance  of  a  valid  con- 
tract antedating  the  bankruptcy.  ^*^  But  a  transfer  is  not  less  a  preference 
because  given  in  answer  to  a  request  or  in  fulfillment  of  a  prior  promise  made 
at  the  time  of  contracting  the  debt.^"*  Evidence  of  a  fallur-e  to  record  a  mort- 
gage until  several  months  after  its  execution  may  justify  a  finding  that  it 
was  given  with  an  intent  to  prefer.^®"  So  whatever  may  have  been  the  motive 
in  making  the  transfer,  it  is  immaterial  as  bearing  upon  the  question  of  in- 
tent. However  honest,  or  proper  may  have  beein  the  motive,  yet  if  the  intent 
to  prefer  exists  and  is  coupled  with  the  other  essential  elements,  an  act  of 
bankruptcy  is  the  result.^®® 

(6)  Allegations  as  to  preference, —  The  specific  facts  as  to  the  pref- 
erence relied  on  to  constitute  an  act  of  bankruptcy  must  be  alleged.^^''     The 


159.  In  re  Edelman  (C.  C.  A.,  2d  Cir.), 
12  Am.  B.  E.  238,  130  Fed.  700. 

160.  Livingston  v.  Bruce,  Fed.  Cas.  8,410; 
Catlin  V.  Hoffman,  Fed.  Cas.  2,521. 

161.  In  re  Kassel  (C.  C.  A.,  2d  Cir.),  28 
Am.  B.  R.  233,  195  Fed.  492. 

Proof  of  intent  under  former  law. —  Any 
fact  which  tends  to  estahlish  the  existence  or 
non-existence  of  intent  is  admissible  evidence. 
Linkm!|.n  v.  Wilcox,  Fed.  Cas.  8,374 ;  Giddimgs 
V.  Dodds,  Fed.  Cas.  5,405.  The  testimony 
of  the  party  himself  is  entitled  to  little 
weight.  Oxford  Iron  Co.  v.  Slafter,  Fed. 
Cas.  10,637.  Transfers  of  one's  property 
afford  a  violent,  almost  conclusive,  presump- 
tion of  intent  to  prefer,  if  there  are  cred- 
itors unprovided  for.  In  re  Waite,  Fed.  Cas. 
17,044.  Proof  of  an  antecedent  indebtedness 
is,  in  general,  necessary  to  establish  that  a 
payment  or. security  is  a  preferential  trans- 
fer. Clark  v.  Iselin,  21  Wall.  360,  22  L.  Ed. 
568;  Burnhisel  v.  Firman,  22  Wall.  170,  2 
L.  Ed.  766;  Sawyer  v.  Turpin,  91  U.  S.  114, 
23  L.  Ed.  235. 

162.  In  re  Wolf  (D.  C,  Iowa),  3  Am.  B. 
R.  555,  98  Fed.  84. 

163.  Sabin  v.  Camp  (D.  C,  Or.),  3  Am. 
B.  B.  578,  98  Fed.  974.  For  analogous  cases 
under  the  law  of  1867,  see  Winter  v.  Railway 
Co.,  Fed.  Cas.  17,890;  In  re  Hapgood,  Fed. 
Cas.  6,044. 

164.  Arnold  v.  Maynard,  Fed.  Cas.  561. 

165.  In  re  Edelman  (C.  C.  A.,  2d -Cir.), 
12  Am.  B.  R.  238,  130  Fed.  700. 

166.  Hardy  v.  Binninger,  7  Blatch.  262,  4 
N.  B.  R.  262,  Fed.  Cas.  1,420;  Strain  v. 
Gourdin,  2  Woods  380,  11  N.  B.  R.  156,  Fed. 
Cas.  13,521. 


167.  In  re  Nelson  (D.  C,  Wis.),  1  Am. 
B.  R.  63,  98  Fed.  76.  An  omission  of  the 
specific  date  does  not  render  the  petition  de- 
murrable. In  re  Vastbinder  (D.  C.,  Pa.),  11 
Am.  B.  R.  118,  126  Fed.  417. 

SufiSciency  of  petition;  general  averments. 
—  A  petition  in  involuntary  bankruptcy 
which  merely  charges  that  the  alleged  bank- 
rupt on  a  specified  date,  while  insolvent  and 
within  four  months  of  the  date  of  the  peti- 
tion, transferred  and  conveyed  "  certain  of 
his  property  "  to  creditors  whose  names  are 
unknown,  with  intent  to  hinder,  delay  and 
defraud  other  creditors  or  with  intent  to  pre- 
fer said  creditors  over  others  of  the  same 
class,  does  not  set  forth  an  act  of  bank- 
ruptcy With  the  required  particularity  as  to 
essential  data  and  details,  does  not  apprise 
the  alleged  bankrupt  of  what  he  is  called  upon 
to  meet  and,  therefore,  does  not  warrant  the 
granting  of  any  relief.  In  re  Hallin  (D.  0, 
Mich.),  28  Am.  B.  R.  708,  199  Fed.  806.  See 
also  In  re  Rosenblatt  &  Co.  (C.  C.  A.,  2d 
Cir.),  28  Am.  B.  R.  401,  193  Fed.  638. 

Preferential  transfer.—  A  petition  by  cred- 
itors, representing  about  one-third  of  one  per 
cent,  of  the  total  indebtedness  ($200,000) 
of  tjje  bankrupt,  averring  that  the  alleged 
bankrupt  is  insolvent  and  that,  within  four 
months  next  preceding  the  date  of  the  peti- 
tion, he  paid  certain  unknown  amounts  to 
creditors  whose  names  are  unknown,  with 
intent  to  prefer  such  creditors,  is  insufficient. 
Matter  of  Mason-Seaman  Transportation  Co. 
(D.  C,  N.  Y.),  37  Am.  B.  R.  677,  235  Fed. 
974.    See  Am.  B.  R.  Dig.,  §  217. 
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petition  should  allege  the  amounts  paid  and  to  whom/"^   It  should  also  allege 
that  the  alleged  act  was  committed  with  an  intent  to  prefer."^ 

c.  Third  'act  of  bankruptcy;  preference  through  legal  proceedings. — 
(1)  In  GEqsTEEAL.: — Xhe  third  act  of  bankruptcy-consists  of  a  person  having 
"  suffered  or  permitted  while  insolvent  any  creditor,  to  ohtain  a  preference 
through  legal  proceedings,  and  not  having  five  days  before  a  sale  or  final 
disposition  of  any  property  affected  by  such  preference  vacated  or  discharged 
such  preference."  If  any  of  these  elements,  i.  e.  (1)  insolvency,  (2)  suffer- 
ing or  permitting  a  creditor  to  obtain  a  preference  through  a  legal  proceeding, 
(3)  not  avoiding  the  preference  five  days  before  the  sale,  where  (4)  the  property 
to  be  sold  is  affected  by  such  preference,  is  missing,  the  act  is  not  an  act  of 
bankruptcy  under  this  clause.^™  This  has  been  well  termed  the  passive  act 
of  bankruptcy.  It  differs  from  the  corresponding  act  in  the  law  of  1867,  in 
that  intent  is  not  material.  It  is  in  harinony  with  §  67-f,  under  which  liens 
through  legal  proceedings  are  void,  irrespective  of  intent  on  the  part  of  the 
debtor,  or  pressure  due  to  knowledge,  on  part  of  the  creditpr.  The  nearest 
approximation  to  it  is  found  in  the  Canadian  insolvency  act  of  1869  (now 
repealed)  ."^  The  corresponding  clause  in  th^  English  bankruptcy  act  is  also 
of  interest. ^^^  The  Torrey  bill  in  its  last  form,"^  and  the  Henderson  sub- 
stitute, .contained  words  which  seemed  to  include  these  two  foreign  pro- 
visions. The  exact  phrasing  of  the  present;  law  did  not  appear  until  the  bill 
Jiad  been  agreed  to  in  conference  committee.  Changes  narrowing  its  scope 
were  then  made.  In  spite  of  them,  it  is  the  most  virile  and  available  of  the 
acts  of  bankruptcy.  ^ 

(2)  CoMpAEisosr  WITH  THE  ACT  OF  1867. —  Soction  39  of  that  act  pro- 
vided that  an  insolvent  who  should  "  procure  or  suffer  his  property  to  be 
taken  on  legal  proceedings,  with  intent  to  give  a  preference  to  one  or  more 

168.  In  re  Blumberg  (D.  C,  Pa.),  13  Am.  through  the  oomlbination  of  the  three  elements 
B.  R.  343,  133  Fed.  845.  Where  this  is  done  is  the  act  of  bankruptcy-  committed.  Insolv- 
the  failure  to  state  names  of  creditors  is  not  ency  alone  does  not  suffice,  nor  is  it  enough 
fatal.  In  re  Lackrow  (D.  C.,  Pa.),  14  Am.  that  it  be  coupled  with  suflfering  or  permit- 
B.  !R.  514,  140  Fed.  573.  ting   a   creditor    to   obtain    a   preference   by 

169.  In  re  Tupper  (D.  C.,  N.  Y.),  20  Am.  legal  proceeding.  The  third  element  must 
B.  K.  824,  827,  163  Fed.  766;  In  re  New  also  be  present  else  there  is  no  act  of  bank-_ 
Chattanooga  Hardware  Co.  (D.  C,  Tenn.),  ruptcy  within  the  meaning  of  this  provision. 
27  Am.  B.  R.  77,  79,  190  Fed.  241,  citing  Citizens  Banking  Co.  v.  Ravenna  Natl.  Bank, 
text.  234  U.  S.  360,  32  Am.  B.  R.  477,  58  L.  Ed. 

170.  Matter  of  Fisher  (D.  C,  Pa.),  33  Am.  1352. 

B.  R.  628,  219,  Fed.  638;  Matter  of  Fineman  171.  The  Canadian  act  provided  that:     "A 

(D.   C,  Pa.),   34  Am.  B.  R.   245,   223   Fed.  debtor    shall    be   deemed    insolvent,    and    his 

652.                                   (  estate    shall   become   subject   to    compulsory 

Elements   constituting  act   of  bankruptcy  liquidation  if  he  permits  any  execution  issued 

under   subdivisit^   a(3). —  The   act   of  bank-  agadnst  him  under  which  any  of  his  chattels, 

ruptcy  defined  by  section  3a  (3)  of  the  Bank-  land,  or  property  are  seized,  levied  upon,- or 

ruptcy  Act  consists  of  three  elements.     The  taken  in  execution,  to  remain  unsatisfied  till 

first  is  the  insolvency  of  the  debtor;  the  sec-  within   four   days   of  the  time  fixed   by  the 

ond  is  suffering  or '  permitting  a  creditor  to  sheriff  or  officer  for  the  sale  thereof,  or  for 

obtain   a   preference   through   legal   proceed-  fifteen  days  after  such  seizure." 

ings;  that  is,  to  acquire  a  lien  upon  property  172.  Eng.   Bankruptcy  Act   of   1890,    §    1, 

of  the  debtor  by  means  of  a  judgment;  attach-  provides  that:     "  A  debtor  commits  an  act  of 

ment,   execution   or  kindred   proceeding,   the  bankruptcy  if  execution  against  him  has  been 

enforcement  of  which  will  enable  the  creditor  levied  by  seizure  of  his  goods  under  process 

to  collect  a  greater  percentage  of  his  claim  in  an   action  in   any  court,  or  in  any  civil 

than  other  creditors  of  the  same  class;   and  proceeding  in  the  high  court,  and  the  goods 

the  third  is  the  failure  of  the  debtor  to  va-  have  been  either  sold  or  held  by  the  sheriff 

cate  or  discharge  the  lien  and  resulting  pref-  for  twenty-one  days." 

erence  five    days  before  a  sale  or  final  dis-  173.  S.  1035,  introduced  by  Senator  Lind- 

position    of    any    property    affected.      Only  say,  March  23,  1897. 
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of  his  creditors"  thereby  committed  an.  act  of  bankruptcy;  and,  by  §  35, 
it  was  provided  that  any  attachment  or  seizure  under  execution  of  a  person's 
property  "procured  by  him"  with  a  view  to  give  a  preference,  should  be 
void.  The  doubt  which  long  divided  the  lower  courts  as  to  the  meaning  of 
these  clauses  was  finally  settled  in  Wilson  v.  City  Pank,^^*  wherein  the 
Supreme  Court  held  that  no  intent  could  be  inferred  from  the  mere  neglect 
of  the  alleged  bankrupt,  properly  sued  on  a  just  claim,  ■  to  interpose  an 
answer  when  there  was  no  valid  defense;  and,  therefore,  that  that  intent 
which  was  an  essential  element  of  this  act  of  bankruptcy  could  not  be 
predicated  on  mere  passive  ndn-resid«nce.  This  case  has  been  the  stprm- 
cemter  of  the  decisions  on  the  subsection  now  under  consideration. 

(3)  Intent  not  essential. —  On  the  question  as  to  whether  intent  is  an 
element  in  this  act  of  bankruptcy,  the  earlier  and  most  of  the  later  cases 
have  held  that  intent  had  been  dropped  out,  and  that  result, —  the  inequity 
flowing  from  the  transaction,  rather  than  the  animus  of  it  —  had  been 
substituted  instead."^  Two  decisions,  however,  held  to  the  older  doctrine, 
that  mere  passivity  was  not  enough."^*  The  earlier  case  seems  to  have  been 
decided  without  the  difference  between  the  statutes  being  noted ;  the  later 
is  of  great  ability  and  for  a  time  substituted  doubt  for  what  had  grown 
to  be  certainty.  The  question  reached  the  Supreme  Court  late  in  1901,  and 
was  then  settled  by  a  five-to-four  decision  in  Wilson  Bros.  v.  Nelson,"' 
which,  reversing  the  court  below,  upholds  the  majority  of  the  previous 
cases,  and  finally  determines  that  intent  is  not  an  element  of  pleading  or 
proof  wherQ  the  third  act  of  bankruptcy  is  relied  on."*  As  therein  stated 
the  act  "  makes  the  result  obtained  by  the  -creditor  and  not  the  intent  of  the 

174.  17  Wall.  473,  21  L.  Ed.  723.  act    of    procuring    or    suffering    property    to 

175.  In  re  Meyers  (Eef.,  N.  Y.),  1  Am.  be  taken  on  legal  proceedings.  The  court 
B.  E.  1;  In  re  Keichman,  1  Am.  B.  R.  17,  said:  "The  act  of  1898  differs  from  that  of 
91  Fed.  624;-  In  re  Meyer  CD.  C,  Pa.),  1  1867  in  wholly  omitting  the  clauses  'with 
Am.  B.  E.  577,  97  Fed.  324;  In  re  Ferguson  intent  to  ^ve  a  preference  to  one  or  more 
(D. C,  N.  Y.),  2  Am.  B.  E.  586,  95  Fed.  of  his  creditors'  or  'to  defeat  or  delay  the 
429;  In  re  Rome  Planing  Mills  (D.  C,  N.  operation  of  this  act;'  and  in  substituting 
Y.),  3  Am.  B.  E.  123,  96  Fed.  812;  Parmenter  for  the  words  'procures  or  suffers  his  prop-' 
Mfg.  Co.  V.  Stoever  (C.  C.  A.,  1st  Cir.),  erty  to  be  taken  on  legal  process,'  the  words 
3  Am.  B.  E.  220,  97  Fed.  330 ;  In  re  Thomas  '  suffered  or  permitted  while  insolvent,  any 
(D.  C.,  Pa.),  4  Am.  B.  R.  571,  103  Fed.  272;  creditor  to  obtain  a  preference  through  legal 
In  re  Miller  (D.  C,  N.  Y.),  5  Am.  B.  E.  140,  proceedings,'  and  not  having,  five  days  be- 
104  Fed.  764;  In're  Harper  (D.  C,  111.),  5  fore  a"  sale  of  the  property  affected,  'vacated 
Am.  B.  E.  567,  105  Fed.  900;  Bradley  Timber  or    discharged     such    preference.' 

Co.  V.  White    (C.  C.  A.,  5th  Cir.),   10  Am.  Taking   together    all    the   provisions    of    the 

B.  R.  329,  121  Fed.  779,  58  C.  C.  A..  55;  act  of  1898  on  this  subject  and  contrasting 
Matter  of  Eung  Furniture  Co.  (C.  C.  A,,  2d  them  with  the  provisions  of  the  act  of  1867, 
Cir.),  14  Am.  B.  E.  12,  139  F'ed.  526;  In  re  there  can  be  no  doubt  of  their  meaning. 
Truitt  (D.  C,  Md.),  29  Am.  B.  E.  570,  203  The  third  clause  of  §  3,  omitting  the  word 
Fed.  550.                              '                         '  '  procure,'  and  the  phrase  '  intent  to  give  a 

176.  In  re  Nelson  (D.  C,  Wis.),  1  Am.  preference,'  of  the  former  statute,  makes  it 
B    R.  63,  98  Fed.  76;  Duncan  v.  Landis   (C  an    act    of    bankruptcy    if    the    debtor    has 

C.  A.,  3d  Cir. ) ,  5  Am.  B.  R.  649,  106  Fed.  '  suffered  or  permitted,  while  insolvent,  any 
839.  Ooinpare  In  re  Kersten  (D.  C,  Wis.),  creditor  to  obtain  a  preference  through  legal 
6  Am.  B.  R.  516,  110  Fed.  929.  proceedings,'   and   has   not   'vacated   or   dis- 

177.  183  U.  S.  191,  7  Am.  B.  R.  142,  46  charged  such  preference '  five  days  before  a 
L.  Ed.  147.  sale  of  the  property.   .    .    .     This  act  of  1898 

Result  and  not  intent  essential  fact. —  The  makes  the  result  obtained  hy  the  (yreditor, 

court  in  this  case  drew  a  distiiiction  between  and  not  the  intent  of  the  debtor,  the  essential 

the  present  act  and  the  act  of  1867,  and  noted  fact." 

the  effect  of  omitting  certain  phrases,  which,  178.  Bradley  Timber  'Co.  v.  White   (C.  C. 

under  the  earlier  act,  clearly  indicated  that  A.,  5th   Cir.),   10  Am.   B.   R.   329,   121    Fed. 

a  preference  must  have  been  intended  by  the  779,  58  C.  €.  A.  55,  affg.  9  Am.  B.  R.  441. 
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debtor  the  essential  fact."  "*  In  other  words,  it  is  now  the  settled  law  that 
an  insolvent  may  be  thrown  into  bankruptcy  by  the  requisite  number  of  his 
creditors,  if  a  judgment  has  been  entered  against  him,  execution  issued  and 
levy  made,  and  sale  five  or  less  days  away,  irrespective  of  whether  he  procured 
or  merely '  could  not  prevent  the  judgment  against  him.  This,  from  the 
creditor's  standpoint,  is  the  high-water  mark  of  Anglo-Saxon:  "  acts  of  bank- 
ruptcy." i^« 

(4)  Suffered  oe  permitted. —  "  Suffered  or  permitted  "  includes  passive 
non-resistance  as  well  as  non-ability  to  resist.^*^  A  debtor  who  does  not  pay  a 
lawful  debt  when  due,  and  stands  by  while  his  creditor  secures  a  judgment 
against  him,  and  levies  upon  his  property,  "  suffers  and  permits "  such 
judgment  to  be  taken,  and  such  levy  to  be  made,  and  commits  an  act  of 
bankruptcy  under  this  clause.^®  The  mere  fact  of  resistance  by  defense 
conducted  in  good  faith  is  not  material.^**     And  even  though  an  aji'peal  is 


179.  Matter  of  Rung  Furniture  Co.  (C.  C. 
A.>  2d  Cir.),  14  Am.  B.  R.  12,  135  Fed.  526. 

Preference  by  legal  proceedings;  intent. — 
While  a  preference  effected  through  judicial 
proceedings  may  constitute  an  act  of  bank- 
ruptcy either  under  subdivision  a  (3)  or  a  (2) 
of  section  3  of  the  Bankrilptcy  Act,  the 
two  subdivisions  do  not  necessarily  overlap. 
The  distinction  is  to  be  found  in  the  presence 
or  absence  of  an  actual  intent  on  the  part 
of  the  debtor  to  give  a  preference.  If  he  has 
acted  in  such  a  way  as  to  give  a  preference 
with  the  Intent  and  purpose  so  to  do,  it  is 
immaterial  by  what  means  such  purpose  ia 
accomplished.  In  such  case  the  act  falls 
within  subdivision  a  (2).  But,  if,  through 
legal  proceedings,  a  preference  has  in  fact 
been  permitted  or  procured,  but  without  any 
intent  or  purpose  on  the  part  of  the  debtor 
to  give  it,  then  the  act  falls  vvithin  the 
terms  of  subdivision  a  ( 3 ) .  Matter  of  Mus- 
grove  Mining  Co.  (D.  C.,'ldalia),  37  Am.  B. 
R.  628,  234  Fed.  99.  See  Am.  B.  R.  Digest, 
§  175. 

180.  See  further  discussion  of  this  subject 
by  Referee  Hotchkiss  in  Matter  of  Rung 
Furniture  Co.  (Spec.  M.,  N.  Y.),  10  Am. 
B.  R.  44,  in  which  the  cases  interpreting 
§  3-a   (3)   are  collated. 

181.  In  re  Gallagher  (Ref.,  Mass.),  6  Am. 
B.  R.  255. 

182.  Bogen  &  Trummel  v.  Protter  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  E.  288,  1,29  Fed.  533. 

An  affirmative  act  on  the  part  of  the 
debtor  is  not  required.  If  he  remains  pas- 
sive and  supine  and  -permits  his  property 
to  be  taken  by  one  creditor  at  the  expense 
of  the  others,  he  has  "  suffered  "  or  "  per- 
mitted "  a  preference  to  be  obtained.  In  re 
Rome  Planing  Mills  (D.  C,  N.  Y.),  3  Am. 
B.  R.  123,  96  Fed.  812;  In  re  Thomas  (D.  C, 
Pa.),  4  Am.  B.  R.  571,  103  Fed.  272;  In  re 
jMiller  (D.  C,  N.  Y.),  5  Am.  B.  E.  140,  104 
Fed.  764;  In  re  Harper  (D.  C,  111.),  5  Am. 
B.  R.  576,  105  Fed.  900.  Contra:  Duncan 
V.  Landis  (C.  C.  A,  3d  Cir.),  5  Am.  B.  R. 
649,  106  Fed.  839,  holding  that  there  must 
be  some  act  on  the  part  of  the  alleged  bank- 


rupt either  by  way  of  active  procurement  or 
'  voluntary  acquiescence,  arising  from  con- 
nivance, co-operation  or  participation.  In  re 
Truitt  (D.  C,  Md.),  29  Am.  B.  R.  570,  203 
Fed.  550. 

A  petition,  alleging  that  the  debtor  is  in- 
solvent and  has  suffered  and  permitted 
certain  of  his  creditors  to  obtain  a  preference 
through  legal  proceedings  by  suffering  a  judg- 
ment and  an  attachment  in  execution  to  be 
issued  thereon  against  an  insurance  comipany 
as  garnishee;  that  judgment  has  been  ob- 
tained against  the  garnishee  id  the  proceed- 
ings, the  amount  of  which  is  about  to  be' 
paid  over  to  the  creditors  thus  preferred; 
and  that  the  debtor  has  failed  to  have  the 
preference  thus  obtained  vacated,  is  sufficient, 
and  alleges  an  act  of  bankruptcy.  Matter  of 
Fineman  (D.  C,  Pa.),  34  Am.  B.  R.  245, 
223  Fed.  652. 

183.  Bradley  Timber  Co.  v.  White  (C.  C. 
A.,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
779. 

Fact  of  resistance. —  In  the  case  of  Bradley 
Timber  Co.  v.  White  (C.  C.  A.,  5th  Cir.), 
10  Am.  B.  R.  329,  121  Fed.  779,  the  court 
said :  "  Whether  or  not  an  insolvent  makes, 
resistance  to  legal  proceedings  of  a  creditor 
to  obtain  preference  is  not  very  material. 
It  may  show  good  faith  on  his  part,  but  the 
act  of  bankruptcy  declared  in ;  the  law  is 
'  suffering  or  permitting,'  a  judgment  which 
will  result  in  a  preference,  and  a  failure  to 
vacate  thfe  same  within  at  least  five  days  be- 
fore a  sale  or  disposition  of  the  property 
affected  by  such  preference.  The  Bankrupt 
Law  seeks  to  prevent  and,  if  obtained,  by 
any  means,  to  set  aside  preferences  obtained 
against  an  insolvent  within  four  months; 
and,  in  order  to  effect  an  equal  distribution 
of  the  insolvent's  property  among  creditors, 
it  contemplates  a  resort  to  the  bankruptcy 
court  in  all  cases  of  such  prefereno  s,  no 
matter  whether  the  bankrupt  has  consented 
thereto  or  opposed  the  same.  If  the  bank- 
rupt fails  to  discharge  a  preference  obtained 
through  legal  proceedings  within  at  least  five 
'days  before  the  property  affected  by  the  prcf- 
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taken  from  the  judgment,  a  failui-e  to  vacate  it  may  be  a  preference,  no 
attempt  being  made  to  stay  an  execution  and  sale  by  giving  security  on 
appeal,  and  it  appearing  prima  facie  that  the  debtor  was  insolvent.^**  The 
failure  to  vacate  or  discharge  the  lien  of  an  attachment  at  least  five  days 
before  a  sale  or  final  disposition  of  the  property  attached,  where  the  lien  was 
created  by  attachment  proceedings  instituted  more  than  four  months  prior 
to  the  filing  of  an  involuntary  petition,  does  not  constitute  an  act  of  bank- 
ruptcy.^®^ 

(5)  Ceeditors  to  be  affected. — A  creditor  must  have  been  preferred 
over  other  creditors  by  this  act  of  bankruptcy.^***  The  term  "  creditor  "  is 
defined  in  §  1  (9).  The  creditor  preferred  must  have  a  provable  claim  ;^*^ 
a  surety  on  a  bond  given  by  a  corporation  to  secure  claims  for  services  of 
laborers  on  a  public  work  is  a  creditor,  and  a  judgment  and  sale  in  favor  of 
the  surety  is  a  preference  constituting  an  act  of  bankruptcy.^®*  Where  it  is 
shown  that  the  petitioning  creditors  induced  a  judgment  creditor  to  levy 
execution  on  his  judgment,  they  are  estopped  from  setting  up  such  levy  as 
an  act  of  bankruptcy.*®* 

(6)  Preference. —  "  Preference  "  as  used  in  this  subsection  refers  to  a 
resultant  inequality  between  creditors  of  the  same  class.*®"  The  intent  and 
purpose  of  this  act  of  bankruptcy  is,  like  all  the  others,  to  avoid  a  preference 
and  to  provide  for  an  equal  distribution  of  the  debtor's  property  among  his 
creditors.***  If  the  proceedings  do  not  result  in  such  inequality  the  debtor 
is  not  subject  to  attack.**^  For  instance  if  the  prpperty  is  not  subject  to 
sale  under  execution  and  the  levy  is  therefore  invalid,  the  proceedings  do  not 
result  in  a  preference,  and  do  not  fall  within  this  clause.***  The  preference 
must  be  to  a  creditor  over  other  creditors  of  the  same  class,  so  where  a  land- 
lord distrains  for  his  rent  he  does  not  procure  a  preference,  since  he  is  the 
only  creditor  of  his  class  and  is  entitled  to  the  priorty  which  the  law  affords 
him.*** 

erence    is    disposed    of,    that    is    an    act   of  188.  United  Surety  Co.  v.  Iowa  Mfg.  Co. 

bankruptcy,   and  on   proof  of  the   same  the  (C.  'C.  A.,  8th  Cir.),  24  Am.  B.  R.  726,  179 

insolvent  may  be  adjudged  a  bankrupt."  Fed.  55. 

Result,  a  preference. —  A   preference  may  189.  Matter  of  Marks  (D.  C,  Pa.),  15  Am. 

consist  not  only  in  bankrupt's  procuring  off  B.  R.  457,  142  Fed.  279. 

suffering  a  judgment  to  be  entered  against  190.  Bankr.  Act,  §  60-a,  post.  See  also 
him  or  making  a  transfer  of  his  property  discussion  under  preceding  acts  of  bank- 
within  four  months  of  the  filing  of  the  peti-  ruptcy. 

tlon  in  bankruptcy,  but  also  in  the  creation  191.  In  re  Chapman  (D.  C,  Ga. ),  3  Am. 
of  a  lien  by  way  of  attachment,  or  the  con-  B.  R.  607,  99  Fed.  395;  Richmond  Standard 
fesaion  of  a  judgment  within  four  months  Spike  & "  Iron  Co.  v.  Allen  (C.  C.  A.,  4th 
of  the  filing  of  the  petition,  the  existence  and  Cir.),  17  Am.  B.  R.  583,  148  Fed.  657;  In  re- 
enforcement  of  which  will  work  a  preference.  Ferguson  (D.  C.,  N.  Y.),  2  Am.  B.  R.  586, 
Folger  V.  Putnam  (C.  C.  A.,  9th  Cir.),  28  588,  95  Fed.  429.  r 
Am.  B.  R.  173,  194  Fed.  793.  192.  In  re  Chapman    ("D.  C,  Oa.),  3  Am. 

184.  Matter  of  Rung  Furniture  Co.   (C.  C.  B.  R.  607,  99  Fed.  395. 

A.,  2d  Oir.),  14  Am.  B.  R.  12,  139  Fed.  526.  193.  In  Missouri  a  mortgagor's  equity  of 

185.  'Colston  V.  Austin  Run  Mining  Co.  redemption,  after  condition  broken  and  pos- 
(C.  C.  A.,  3d 'Cir.),  28  Am.  B.  R.  92,  1"4  session  is  in  the  mortgagee,  is  not  subject  to 
Fed.  929.  sale  under  execution,  and  a  levy  thereon  is 

186.  See  discussion,  ante,  under  "  First  act  invalid.  Hence,  the  failure  of  a  mortgagoi- 
of  Bankruptcy."  to  vacate   a  levy  within  five   days  prior  to 

187.  In  re  Crafts-Riordan  Shoe  Co.  (D.  C,  the  sale  thereunder  does  not  constitute  an 
Mass.),  26  Am.  B.  R.  449,  185  Fed.  931,  in  act  of  bankruptcy.  Matter  of  Moark-Nomo 
which  the  court  said:  '"To  be  creditors  of  Mining  Co.  (D.  C,  Mo.),  34  Am.  B.  R.  201, 
the  bankrupt,  the  plaintiff  in  the  suit  must  219  Fed.  340. 

own    a    demand    or   claim    provable    against  194.  In  re  Belknap    (D.  C,  Pa.),   12  Am. 

him  in  bankruptcy."  B.  R.  326,  129  Fed.  646.    As  to  whether  labor- 
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(7)  Legal  proceedings. — -(T)  In  general.- — "  Legal  proceedings  "  means 
proceedings  in  a  court  to  assert  a  legal  remedy  or  obtain  an  equitable  relief. -^^'^ 
They  include  all  proceedings  in  a  court  of  justice  interlocutory  or  final,  whereby 
the  property  of  a  debtor  is  seized  and  diverted  from  His  general  creditors/*® 
The  issuance  of  execution  and  a  levy  under  a  confession  of  judgment  are 
"  legal  proceedings  "  within  the  clause.^''^ 

(II)  Attachment  proceedings. — Attachment  proceedings  are  legal  proceed- 
ings within  the  meaning  of  the  clause.^®*  Attachment  proceedings  which  ,have 
not  been  followed  by  a  judgment  are  not.  of  themselves  sufficient ;  there  must 
be  an  actual  determination  of  the  claim  and  the  consequent  judgment,  execu- 
tion, levy  and  a  d'ay  of  sale  appointed/^ 

(III)  Receivership  J  supplementary  proceedings. — A  suit  in  a  State  court 
for  the  appointment  of  a  receiver  whereby,  certain  creditors  were  preferred  is" 


era  having  judgments  for  wages  are  In  the , 
same  class  as  general  creditors,  see  Matter 
of  Toledo  Portland  Cement  Co.  {Eef.,  Mich.), 
17  Am.  B.  R.  375;  Mather  v.  Coe,  Powers  & 
Co.  (D.  C,  Ohio),  1  Am.  B.  R.  504,  92  Fed. 
333 

195.  Compare  In  re  Emslie  (C.  C.  A.,  2d 
Cir.),  4  Am.  B.  R.  126,  102  Fed.  291,  revg. 
3  Am.  B.  R.  282,  97  Fed.  929. 

196.  In  re  Rome  Planing  Mills  (D.  C, 
N.  Y.),  3  Am,  B.  R.  123,  96  Fed.  812. 

197.  In  re  Thomas  (D.  C,  Pa.),  4  Am. 
B.  R.  571,  103  Fed.  272;  Wilson  Bros.  v. 
Nelson,  183  U.  S.  191,  7  Am.  B.  R.  142. 

A  confession  of  judgment  by  a  debtor  may 
under  certain  cireumstai;ices  constitute  a 
transfer  and  if  made  with  intent  to  prefer 
would  constitute  an  act  of  bankruptcy  under 
clause  a  ('2 )  of  this  section.  In  re  Trultt 
(D.  C,  Md.),  29  Am.  B.  R.  570,  203  Fed. 
550;  In  re  Nusbaum    (D.  C.,  N.  Y.),  18  Am. 

B.  E.   598,   152   Fed.   835.     See  Am.   Bankr. 
R.  Dig.,  §   181. 

Allegations  as  to  confession  of  judgment. — 
A  petition,  alleging  as  an  act  of  bankruptcy, 
that. the  debtor  confessed  a  judgment  with 
an  intent  to  prefer,  is  not  insufficient' for 
failure  to-  set  forth  the  facts  and  circum- 
stances from  which  such  intent  may  be  in- 
ferred.    Matter  of  Musgrove  Mining  Co.    (D. 

C,  Idaho),  37  Am.  B.  E.  628,  234  Fed.  99. 

198.  In  re  Putnam  (D.  C,  Cal.),  27  Am. 
B.  R.   923,   193   Fed.  464. 

199.  In  re  Vetterman  (D.  C,  X.  H.),  14 
Am.  B.  E.  245,  135  Fed.  443 ;  In  re  Standard 
Steel  Casting  Co.  (D.  C,  Va.),  10  Am.  B. 
R,  594,  124  Fed.  75. 

Attachment  proceedings. —  In  the  case  of 
In  re  Crafts-Riordan  Shoe  Co.  (D.  C,  Mass.), 
2fl  Am.  B.  R.  449,  185  Fed.  931,  it  appeared 
that,  within  the  four  months'  period,  a  plain- 
tiff in  a  suit  against  the  bankrupt  had 
obtained  an  attachment  lien  upon  property 
of  the  bankrupt  which  was  sold  simply  be- 
cause it  could  not  be  kept  without  great 
and  disproportionate  expense,  but  no  judg- 
ment against  the  bankrupt  was  obtained 
prior  to  bankruptcy.  It  was  held  that  the 
fact  that  bankrupt  failed  to  vacate  the  at- 
tachment at  least  five  days  before  such  sale 


did  not  create  a  preference  constituting  an 
act  of  bankruptcy  within  section  3-a  (3) 
since  there  was  no  "  final  disposition "  of 
the  property  and  such  section  was  not  in- 
tended to  include  sales,  which  merely  sub- 
stitute money  for  property  without  rendering 
the  alleged  preference  obtained  by  the  at- 
tachment any  more  effective  than  it  was 
before  the  sale.  In  this  case  the  court  said: 
"  In  the  cases  which  have  held  preferences 
to  have  been  obtained  through  legal  proceed- 
ings-, and  an  attachment  has  formed  part  of 
the  proceedings,  the  attachment  has  been 
either  after  judgment  in  the  suit,  or,  if  be- 
fore judgment, .  has  been  followed  by  a  judg- 
ment before  the  petition  in  bankruptcy,  so 
that  the  attachment  lien  has  passed  beyond 
the  stage  during  which  it  remains  wholly 
uncertain  whether  there  is  really  any  claim 
against  the  defendant  or  not." 

In  the  case  of  Parmenter  Mfg.  Co.  v. 
Stoever  (C.  C.  A.,  1st  Cir.),  3  Am.  B.  R.  220, 
97  Fed.  330,  38  C.  G.  A.  200,  there  had  been 
such  an  attachment  more  than  four  months 
before  the  involuntary  petition.  This  had 
been  followed  by  judgment,  execution,  seizure, 
and  sale  within  the  four-month  period.  In 
affirming  adjudication  on  the  petition,  it  was 
said  that  the  preference  permitted  was  the 
execution  sale,  and  that  the  four-month 
period  referred  to  in  the  statute  ran,  not  from 
the  attachment,  but  "  from  a  date  connected 
with  the  proceedings  after  judgment."  If  the 
sale  constituted  the  preference,  no  preference 
was  obtained  merely  by  the  attachment,  and 
none  until  there  had  at  least  been  judgment 
in  the  suit.  See  also  In  re  Harper  (D.  C, - 
111.),  5  Am.  B.  E.  576,  105  Fed.  960;  In  re 
Windt  (D.  C,  Conn.),  24  Am.  B.  R.  536, 
177  Fed.  584. 

Failure  to  vacate  attachment  lien. —  Al- 
though the  mere  suffering  or  permitting, 
while  insolvent,  a  creditor  to  obtain  a  pref- 
erence, alone  does  not  constitute  an  act  of 
banlcruptcy  under  section  3-a  (3),  but  the 
debtor  must  have  failed  at  least  five  days 
before  a  sale  or  final  disposition  of  the  prop- 
erty to  have  vacated,  or  discharged  such 
preference,  it  is  incumbent  upon-  an  insolvent 
person  to  discharge  or  vacate  a  lien,  secured 
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such  a  proceeding,^"*'  and  so  also  are  supplementary  proceedings  whereby  a 
debtor  of  a  judgment  debtor  is  directed  to  pay  a  certain  amount  to  the  sheriff 
to  apply  on  the  judgment.^"^ 

(IV)  Distress  for  rent';  statutory  liens. — A  distraint  of  goods  under  a  land- 
lord's warrant  is  not  "a  legal  proceeding"  under  this  clause.**^  Where  dis- 
traint is  allowed  it  exists  because  of  a  lien  upon  the  property  found  upon  the 
leased  premises.^**^  The  lule  is  that  a  proceeding  to  enforce  a  statutory  lien 
which  is  not  in  any  way  affectfed  by  the  adjudication  of  bankruptcy  does  not 
fall  within  this  clause.^***  ' 

(8)  Sale  oe  disposition. —  "Sale  or  final  disposition  "  as  used  in  this 
clause  means  an  act  having  the  effect  of  a  sale,  whereby  the  owneirship  and 
control  of  the  property  is  transferred  from  one  person  to  aiipther ;  ^"^  an 
insolvent  debtor  does  not  commit  an  act  of  bankruptcy,  renderiyjgjhim  subject 
to  involuntary  adjudication,  by  mere  inaction  for,  the  periodr  ojt  four  months 
after  the  levy  of  an  execution  on  his  real  estate.  Such  inaction  does  not 
amount  to  a  "final  disposition."  ^'^  If  the  transaction  is  fictitious,  invalid 
or  otherwise  ineffectual,  because  the  proceedings  are  unauthorized  so  that  -the 
estate  of  the  debtor  is  not  depleted,  or  the  rights  of  creditors  affected,  it  does 
not  constitute  a  sale  or  disposition.^**^  The  securing  by  a  creditor  of  the 
amount  of  his  claim  through  attachment  in  execution  proceedings  is  a  "  final 
disposition  of  any  property  affected  by  such  preference,"  as  effectually  as  if 
he  had  received  payment  from  the  proceeds  of  a  sale  under  a  wtit.^***'    The 


by  an  attachment  upon  his  property,  at  least 
five  days  before  a  period  of  four  months  ex- 
pires following  the  date  of  the  levy  of  such 
attachment,  and  if  he  fails  to  do  so  he  com- 
mits an  act  of  bankruptcy.  Folger  v.  Putnam 
(C.  C.  A.,  9th  Cir.),  28  Am.  B.  E.  173,  194 
Fed.  793.  This  case  seems  to  haVe  been  over- 
ruled in  effect  by  Citizens  Banking  Co.  v. 
Ravenna  Nat.  Bank,  234  U.  S.  360,  32  Am. 
B.  E.  477. 

The  failure  of  an  alleged  bankrupt  to  re- 
lease the  levy  of  an  attachment  upon  his  sup- 
posed interest  in  property  transferred  by  him 
nearly  seven  years  previously  does  not  con- 
stitute an  act  of  bankruptcy,  even  though 
followed  by  averments  that  such  transfer  was 
a  fraudulent  one.  Matter  of  Murphy  ( D.  C, 
Cal.),  35  Am.  B.  E.  320,  228  Fed.  i018. 

200.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  E.  516,  110  Fed.  929;  but  otherwise  where 
there  is  no  such  preference,  In  re  Empire 
Metallic  Bedstead  Co.  (C.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  575,  98  Fed.  981;  Vaccaro  v. 
Security  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  E.  474,  103  Fed.  436. 

201.  In  re  Miller  (D.  C,  N.  Y.),  5  Am. 
B.  E.  140,  104  Fed.  764. 

202.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.-E.  326,  129  Fed.  646;  Richmond  Standard 
Spike  &  Iron  Co.  v.  Allen  (C.  C.  A.,  4th 
Cir.),  17  Am.  B.  R.  583,  148  Fed.  657. 

203.  Distraint  by  landlord. —  In  the  case  of 
Eichmond  Standard  Steel  Spike  &  Iron  Co. 
V.  Allen  (C.  C.  A.,  4th  Cir.),  17  Am.  B.  R. 
583,  148  Fed.  657,  the  court  said:  "Under 
the  law  of  Virginia,  the  right  of  the  land- 
lord to  distrain  the  property  of  the  tenant 
for  rent  has  a'prtority  over  any  lien  created 


on  such  property  after  it  is  carried  onto  the 
leased  premises.  In  other  words,  as  we  un- 
derstand the  Virginia  statute,  the  lien  of 
the  landlord  for  rent  attaches  to  the  prop- 
erty of  the  tenant  as  soon  as  it  is  placed  on 
the  premises',  and  this  lien  continues  and  is 
capable  of  being  enforced  in  the  manner  and 
under  the  conditions  provided  in  the  statute. 
It  has.  priority  over  all  other  liens  subse- 
quently created  and  retains  this  position  of 
dignity  provided  the  landlord  'pursues  his 
right  in  apt  time.  It  has  been  held  that 
the  preference  by  legal  proceedings  contem- 
plated by  the  Bankruptcy  Ac';  does  not  in- 
clude a  levy  upon  a  judgment  of  foreclosure 
of  a  lien  which-  affects  only  the  property 
bound  by  the  lien." 

204.  In  re  Mero  (D.  C.,  Ot.),  12  Am.  B.  E. 
171,  128  Fed.  630;  Owen  v.  Brown  (C.  C.  A., 
8th  Cir.),  9  Am.  B.  E.  717,  120  Fed.  812; 
In  re  Chapman  (D.  C,  <Ja.),  3  Am.  B.  R. 
607,  99  Fed.  395.  See  Bankr.  Act,  §  67-f, 
post. 

206.  Citizens  Banking  Co.  v.  Ravenna  Na- 
tional Bank,  234  U.  S.  360,  32  Am.  B.  R. 
477,  58  L.  Ed.  1352. 

206.  Citizens  Banking  Co.  v.  Ravenna  Nat. 
Bank,  234  U.  S.  360,  32  Am.  'B.  R.  477,  58 
L.  Ed.   1352. 

207.  See  undeif  §  60,  sub-head  "Estate 
must  be  diminished,"  post.  Matter  of  Moark- 
Nemo  Cons.  Mining  Co.  (t>.  C.,  Mo.),  34 
Am.  B.  R.  201,  219  Fed.  340. 

208.  Matter  of  Fineman  (D.  C,  Pa.),  34 
Am.  B.  R.  245,  223  Fed.  652.  And  see  also 
In  re  Harper  (D.  C,  111.),  5  Am.  B.  R.  567, 
105  Fed.  900;  In  re  Goldie  Fisher  (D.  C., 
Pa.),  33  Am.  B.  R.  628,  219  Fed.  638. 
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"  final  disposition  "  of  tlie  property  of  the  debtor  may  take  place  without  a 
sale,  in  which  case  the  time  of  the  disposition  is  the  day  that  the  property 
finally  passed  irrevocably  from  the  control  of  the  debtor.^"®  But  as  held  by 
the  Supreme  Court  the  term  signifies  an  affirmative  act  of  disposal/ not  a 
mere  lapse  of  time  which  leaves  the  lien,  intact  and  still  requiring  enforce- 
ment.^^0 

(9)  Vacating  oe  dischaegino  peeference. — (I)  In  general.^^—lt  is  not 
the  judgment  itself,  or  the  levy  thereunder,  which  constitutes  the  act  of  bank- 
fuptcy,  but  the  failure  on  the  part  of  the  debtor  to  have  the  sanae  vacated 
or  discharged  five  days  before  a  sale  or  final  disposition  of  the  property.^^^ 
The  act  of  bankruptcy  seems  to  be  consummated  five  days  before  the  sale, 
if  at  that  tinae  the  levy  has  not  been  lifted ;  the  sale  having  been  noticed,  and 
nothing  having  been  done  by  the  judgment  debtor  to  set  aside  the  preference, 
the  creditors  may  fil6  a  petition  against  him ;  they  are  not  required  to  wait  foi 
the  sale.^^  ■    ~ 


209.  In  re  Harper  (D.  C,  111.),  5  Am.  B. 
R.  567,  105  Fed.  900;  In  re  Miller  (D.  C, 
N.  Y.),  5  Am.  B.  K.  140,  104  Fed.  764,  hold- 
ing that  a  payment  of  money  on  an  execu- 
tion was  a  technical  levy,  and  was  a  "  final 
disposition,"  (although  a  sale  was  not  had) 
and  constituted  an  act  of  'bankruptcy.  Scheuer 
V.  Smith  &  Montgomery  Book  Co.  (C.  C.  A., 
5th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407. 

Final  disposition. —  In  the  case  of  In  re 
Tupper  (D.  C,  N.  Y.),  20  Am.  B.  R.  824, 
829,  163  Fed.  766,  the  court  said :  "  It  seems 
to  me  that  effect  is  to  be  given  to  the  words 
'  the  final  disposition  of  any  property  affected 
by  such  preference.'  The  '  final  disposition  ' 
is  not  a  gift  of  the  property  to  some  third 
person,  or  a  voluntary  transfer  to  the  creditor 
in  satisfaction  of  a  preferential  judgment  as 
that  would  be  merely  a  sale  in  payment. 
Congress  had  in  mind  when  it  enacted  this 
law,  the  fact  that  there  are  different  ways 
or  modes  of  disposing  of  property,  of  enforc- 
ing executions,  judgments,  liens,-  and  it  re- 
ferred to  the  ordinary  method  of  disposition 
by  way  of  sale,  and  then  used  the  words  'or 
final  disposition,'  to  cover  every  other  method 
of  passing  the  control  and  dominion  of  the 
property  from  the  debtor,  insolvent  person, 
to  another  or  to  others,  either  absolutely  or 
as  security  to  the .  preferred  creditor,  to  the 
exclusion  of  his  other  creditors.  The  pur- 
pose of  the  law  is  that  no  one  creditor  shall 
be  preferred  over  the  others  by  an  insolvent 
person,  but  that,  all  creditors  shall  share 
equally,  except  as  to  honest  liens  created 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy.  It  was  not  in- 
tended that  a  creditor  should  obtain  a  lien 
on  all  the  real  estate  of  an  insolvent  person, 
by  a  judgment  filed  and  docketed,  and  then 
lie  still,  without  issuing  execution  or  making 
a  levy  and  advertising  the  property  for  sale 
for  four  months,  and  until  such  judgment 
had  become  unimpeachable  under  the  bank- 
ruptcy act  or  otherwise,  thereby  gaining  a 
preference,  an  absolute  security  for  the  debt, 
and  it  might  he  to  the  extent  of  the  entire 


property  of  the  insolvent  person,  and  thus 
excluding  other  creditors  from  any  share  in 
the  estate.  It  has  been  held  that  the  adver- 
tised, or  even  proposed  s^le  is  not  in  all 
cases  necessary  under  subdivision  3  of  §  3." 
Citing  In  re  Harper  (D.  C,  111.),  5  Am.  B.  R. 
567,  105  Fed.  900;  In  re  Miller  et  al.  (D.  C, 
N.  Y.),  5  Am.  B.  R.  140,  104  Fed._  764; 
Scheuer  v.  Smith  &  Montgomerv  Book,  etc., 
Co.,  7  Am.  B.  R.  384,  112  Fed.  407,  50  C.  C. 

A.  312.  The  decision' in  the  Tupper  case  was 
approved  and  followed  in  Kavenna  Nat.  Bank 
V.  Ourtiss  (D.  C,  Ohio),  30  Am.  B.  R.  818; 
S.  c.  sub  nom  Citizens  Banking  Co.  v.  Ra- 
venna Nat.  Bknk,  234  U.  S.  360,  32  Am.  B.  R. 
477,  which  in  effect  renders  absolute  the  rule 
laid  down  in  the  Tupper  case. 

210.  Citizens  Bankihg  Co.  v.  Ravenna  Nat. 
Bank,  234  U.  S.  360,  32  Aim.  B.  R.  477, 
58  L.  Ed.  1352. 

211.  In  re  Vastbinder  (D.  C,  Pa.),  11  Am. 

B.  R.  118,  121,  126  Fed.  417j  Matter  of 
Rung  Furniture  Co.  (C.  C.  A.,  2d  Cir.),  14 
Am.  B.  R.  12,  139  Fed.  526;  Folger  v.  Put- 
nam (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R.  173, 
194  Fed.  793. 

Failure  to  -discharge  by  partnership. — 
Where  an  execution  was  levied  upon  the 
•property  of  an  insolvent  partnership  after 
its  dissolution  the  failure  to  discharge  the 
levy  constitutes  an  act  of  bankruptcy  by  all 
the  members  of  the  firm,  for  which  it  and 
all  the  partners  may  be  adjudged  bankrupt. 
Holmes  v.  Baker  &  Hamilton  (C.  C.  A.,  9th 
Cir. ) ,  20  Am.  B.  R.  252,  160  Fed.  922. 

212.  In  re  National  Hotel.  &  Cafe  Co.    (D. 

C.  Pa.),  15  Am.  B.  R.  69,  138  Fed.  947. 
Validity    of    execution. —  \^'here    the    only 

ground  upon  which  creditors  claimed  an 
adjudication  in  bankruptc/  was  that  of 
preferring  an  execution  creditor  by  failing 
to  discharge  the  lien,  and  where  the  testi- 
mony of  the  deputy"  sheriff  shows  clearly 
that  he  made  on  actual  levy  and  the  al- 
leged bankrupt  protested  against  the  levy 
from  the  beginning  and  had  a  right  to  have 
its  validity  determined  by  a  proper  tribunal, 
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(II)  Day  set  for  sale. —  It  must  appear  that  the  sale  or  final  dispositior 
of  the  property  had  been  arranged  for  before  the  act  of  bankj-uptcy.  may 
be  consummated.*^^  "  Five  days  before  a  sale "  has  been  held  to  mean 
the  same  as  "  five  days  before  the  day  set  for  the  sale."  *^*  This  enlargement 
of  meaning  would  seem  essential  to  carry  out  the  clear  intent  of  the  act;  if 
a  petition  could  not  be  filed  until  after  the  actual  sale,  creditors  would  often 
be  remediless.*^'  The  debtor  has  all  of  the  fifth  day  prior  to  the  sale  or  dis- 
position on  which -to  vacate  or  discharge  the  preference.*^*  If  he  fails  so  to  do 
the  act  of  bankruptcy  is  then  complete  and  a  petition  may  then  be  filed  against 
him.*^^  There  must  be  a  legal  notice  or  advertisement  of  the  sale  specifying 
the  day  when  it  is  to  take  place. ^^  Until  some  day  is  authoritatively  fixed  for 
the  sale  or  disposition,  the  time  for  the  consummation  of  this  act  of  bankruptcy 
does  not  commence  to  run.^^®  It  has  been  held,  however,  that  where  a  preference 
was  obtained  through  legal  proceedings,  and  the  insolvent  debtor  has  put  it 
out  of  his  power  to  procure  the  vacating  or  discharging  of  such  preferences, 
an  act  of  bankruptcy  has  been  committed.**" 

(III)  Time  when  lien  obtained  immaterial. —  There  is  nothing  in  the 
provisions  of  subdivision  a  (3)  which  suggests  that  the  time  when  the  lien 
is  obtained  has  any  bearing  upon  when  the  property  must  be  freed  from  it  to 
avoid  an  act  of  bankruptcy.  It  will  suffice  if  the  lien  is  lifted  five  days'  before 
a  sale  or  final  disposition  of  any  of  the  property  affected.  This  is  so  notwith- 
standing the  provisions  of  sections  3-b,  67-c,  and  67-f  of  the  bankruptcy  act.**^ 

(10)  CoNSTEucTioN  OF  SUBSECTION. —  The  courts  have  interpreted  thi^s 
subdivision  broadly.  A  payment  of  money  to  a  sheriff  by  a  debtor  of  the 
judgment  debtor,  against  whom  an  execution  has  been  issued  is  a  technical 
levy  and  available  as  an  act  of  bankruptcy.*'^* .  So  also  is  a  garnishee  process 
issued  after-execution  unsatisfied.^*  So  also  is  failure  to  pay  matured  judgment 

the  act  of  bankruptcy  alleged,  was  not  com-  ruptcy,  such  failure  four  and  three  and  two 

raitted.     In're  Bodek   {D.  C,  Pa.),  26  Am.  days  and  one  day  before  the  sale  are  also 

B.  R.  476,  188  Fed.  817.  distinct  acts  of  bankruptcy,   as   is  the   fail- 

213.  In  re  Windt  (D.  C,  Conn.),  24  Am.  ure  on  the  day  of  sale.'"  This  is  important 
B.  B..  536,  177  Fed.  584.  in  determining  when  the  four  months'  period 

214.  In  re  Meyers    (Eef.,  N.   Y.),   1   Am.  begins  to  run. 

B.   R.    1;    In   re   Elmira   Steel   Co.    (D.   C,  818.  In  re  Rome  Planing  Mills   (D.  C,  N. 

N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456.     And  Y.),  3  Am.  B.  R.  123,  96  Fed.  812. 

compare  Re  North    (189S),  2  Q,   B.  264,  219.  In  re  Vetterman    (D.  C,  N.  H.),   14 

215.  Bogen  V.  Protter  (C.  C.  A.,  6th  Cir.),  Am.  B.  R.  245,  135  Fed.  443;  Seaboard 
12  Ain.   B.  R.  288,   129  Fed.  533.     See  also  Steel  Casting  Co.  v.  Trigg    (D.  C,  Va.),  10 

Jn  re  Miller    (D.  C,  N^.  Y.),  5   Am.  B,  R.  Am.   B.  -R.   594,   124   Fed.   75.     Compare   In 

140,    104    Fed.    764;     In    re    Rome    Planing  re  Harper  (D.  C,  111.) ,  5  Am.  B.  R.  567,  105 

Mills    (D.  C,  N.   YJ,  3  Am.  B.  R.   123,  96  Fed.   900,   as   to   meaning   of   "final   disposi- 

Fed,    812,    in    which    case    the    court    said:  tion." 

"  The  act  of  bankruptcy  is  not  consummated  220.  Scheuer     v.     Smith     &     Montgomery 

until   the  expiration   of   the   time   in  '^hich  Book  Co.    ( C.  C.  A.,  5th  Cir. ) ,  7  Am.  B.  R. 

the  debtor  may  vacate  or  discharge  the  lien,  384,    112   Fed.   407.     Compare   In   re   Moyer 

and  the  last  day  for  doing  this  is  five  days  (D.  C,  Pa.),  1  Am.  B.  R.  577,'  93  Fed.  188; 

before  the  day  of  sale  of  the  property  is  ad-  In  re  Reichman    (D.   C,  Mo),  1  Am.  B.  R. 

vertised."  17,  91  Fed.  624. 

216.  Pittsburgh  Laundry  Supply  Co.  v.  221.  Citizens  Banking  Co.  v.  Ravenna  Nat. 
Imperial  Laundry  (C.  C.  A.,  3d,  Cir.),  18  Bank,  234  U.  S.  360,  32  Am.  B.  R.  477,  58 
Am.  B.  R.  756,   154   Fed.  662."   See  also  as  L.  Ed.  1352. 

to  computatioii  time,  Bankr.  Act,  §  31,  p'ogt.  222.  In  re  Miller    (D.  C,  N.  Y.),  5   Am. 

217.  In   re  Nusbaum    (D.   C,   N.   Y.),    18       B.  R.  140,  104  Fed.  764. 

Am.  B.  R.  598,  152  Fed.  835,  in  which  case  223.  In    re   Harper    (D.    C,   111.),    5   Am. 

Judge    Ray    says:      "I    am    of   the    opinion  B.  R.  567,  105  Fed.  900. 

that,  while  such  failure  to  discharge  a  leVy  Securing     claim    through    attachment    in 

five  days  before  the  sale  is  an  act  of  bank-  execution. —  The  securing  of  the  creditor  of 
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notes  followed  by  entry  of  judgment  and  execution  issued.^^  Though  the 
judgment  is  more  than  four  months  old,  the  levy,  if  within  that  period, 
followed  by  a  sale,  is  an  act  of  bankrujytcy.-^^®  But  a  mere  entry  of  judginent 
without  the  issue  of  an  execution  is  not.^®  The  enforcement  of  a  lien  of  a 
judgment  obtained  prior  to  the  enactment  of  the  bankruptcy  act  by  the  issue 
of  an  execution  is  not  a  preference  and  the  provisions  of  §  S-a  (3)  do  not 
apply.  ^^'^  • 

d.  Fourth  act  of  bankruptcy;  a  general  assignment  or  receivership. —  (1)  In 
GENERAL. —  By  subsection  4  of  this  section  an  act  of  bankruptcy  is  committed 
by  a  person  having  made  "  a  general  assignment  for  the  benefit  of  his  creditors, 
or,  being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property  or  because 
of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of  his  property  under, 
the  laws  of  a  State,  of  a  territory,  or  of  the  Uhited  States.''  The  making  of 
a  general  assignment  for  the  benefit  of  creditors,  with  or  without  preferences, 
has  been  an  act  of  bankruptcy  for  over  one  hundred  years. ^^^  Though  not  so 
in  words  under  the  law  of  1867,  late  in  the  history  of  that  statute  it  was 
quite  generally  held  that,  being  a  palpable  fraud  on  the  law,  it  was  an  act  of 
bankruptcy.^^®  While,  under  the  decisions,  there  would  seem  little  doubt  that 
a  general  assignment  is  an  act  of  bankruptcy,  because  intended  to  hinder  or 
delay  creditors,^^"  this  new  clause,  §  Sta  (4),  removes  all  question  and  is  an 
affirmative  declaration  of  great  importance  to  the  system.  Such  an  assigunaent, 
whether  of  a  person  or  copartnership,  or  of  one  of  that  class  of  corporations 
mentioned  in  §  4-b,  even  though:  without  preferences,  is  now,  if  made  within 
four  months  of  the  filing  of  the  petition,,  a  constructive  fraud  on  the  act,^^ 
and,  in  itself,  without  either  insolvency  or  intent,  an  available  act  of  bank- 
ruptcy. ^*^  This  does  not  mean  that  general  assignments  are'  no  longer  lawful ; 
rather,  that  the  assignor  and  his  counsel  thereby  set  the  door  of  the  court  of 

the  amount  of  his  claim  through  attachment  9  Am.  B.  R.  717,  120  Fed.  812,  57  C.  C.  A. 

in  execution  proceedings  is  a  "  final-  disposi-  ^180. 

tion  of  T^roperty  affected  hj  such  preference"  228.  Compare  Jones  v.  Sleeper,   Fed.  Cas. 

as  effectively  as  if  he  had  received'  payment  7,496. 

from  the  proceeds  of   a  sale  under   a  verit.  229.  Compare  Globe  Ins.  Co.  v.  Cleveland 

Matter   of   Fineman    (D.    C,    Pa.),   34   Am.  Ins.   Co.,  Fed.  Cas.  5,486;   Piatt  v.  Preston, 

B.  R.  245,  223  Fed.  652.     •  Fed.   Cas.    11,219;    In   re  Kasson,   Fed.   Cas. 

224.  In  re  Thomas  (D.  C,  Pa.),  4  Am.  7,617;  In  re  Mendelsohn,  Fed.  Cas.  9,420; 
B.  E.  571,  103  Fed.  272.  MacDonald  v.  Moore,  Fed.  Cas.  8,763. 

Judgment  note. —  Where  a  judgment  note  230.  Bankr.  Act,  §  3-a(l). 

is  given  by  a  d^tor  to  a  surety  on  a  bond  231.  In  re  Goitwillig    (C.   C.  A.,  2d  Cir.), 

to  secure  the  payment  of  claims  arising  on  1  Am.  B.  E.  388,  92  Fed.  337;   In  re  G-ray, 

a   government  contract,    and    a   transfer   by  3  Am.   B.   R.   647,  47  N".  Y.  App.  Div.  554, 

execution      subsequently      ensues      to      such  62  N.  Y.  Supp.  618. 

surety,  in  part  payment  of  a  sum  advanced  232.  West  Co.  v.  Lea  Bros.,  174  XJ.  S.  594, 

by   the  surety  under  the  bond,   such  trans-  2  Am.   E.  E.  463,  43   L.   Ed.    1098;    Day  v. 

fer  was  a  preference  and  as  it  was  not  sub-  Beeic,  etc.,  Co.    (C.   0.  A.,  5th  Cir.),  8  Am. 

sequently   vacated    or    discharged,   it   consti-  B.  R.  175,  114  Fed.  834. 
tuted  an  act  of  bankruptcy  within  §  3-a (3)  Intent   of  the  assignment  is  immaterial. — 

of  the  act.     United  Surety  Co.  v.  Iowa  Mfg.  The  assignment  itself  is  a  constructive  fraud 

Co.    (C.  C.  A.,  8th  'Cir.),  24  Am.  B.  E.  726,  upon  the  Bankruptcy  Act  and  constitutes  an 

179  Fed.  55.  act  of  bankruptcy.     Whittlesey  v.  Becker  & 

225.  In  re  Ferguson  (D.  C,  N.  Y.),  2  Am.  Co.,  25  Am.  B.  E.  672,  142  N.  Y.  App.  Div. 
B.  R.  586,  95  Fed.  429.  313,  126  N.  Y.  Supp.  1046.     See  also  Gill  v. 

226.  In  re  Anderson,  2  N.  B.  N.  Eep.  1000.  Farmers  &  Manufacturers  Bank  (Mo.  Ct. 
Compare  also  on  the  general  subject.  In  re  of  App.),  189  Mo.  Ct.  of  App.  401,  35  Am. 
Chapman  (D.  C,  Ga.),  3  Am.  B.  R.  607,  B.  E.  91,  176  S.,W.  1111;  Hill'v.  Western 
99  Fed.  395,  and  Parmenter  Mfg.  Co.  v.  Electric  Co.  (C,  C.  A.,  6th  Cir.),  32  Am. 
Stoever  (C.  C.  A.,  1st  Cir.),  3  Am.  B.  E.  B.  E.  332„  214  Fed.  243;  Utz  &  Dunn  Co. 
220,  97  Fed.  330.  v.   Regulator   Co.    (C.    C.   A.,   8th   Cir.),   32 

227.  Owen  v.  Brown   (C.  C.  A.,  8th  Cir.),  Am.  B.  R.  167,  213  Fed  315. 
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bankruptcy  ajar  to  such  creditors  as  may  choose  to  enter.^^^  Fraud  is  not 
imputed  by  the  mere  act  of  making  a  general  assignment ;  the  purpose  of  the 
debtor  may  he  laudable,  and  under  certain  circumstances  will  .be  allowed  to 
stand,  so  that  the  debtor's  estate -may  he  administered  outside  of  a  court  of 
bankruptcy,  to  the  mutual  advantage  of  all  concerned.^^* 

(2)  What  constitutes  a  general  assignment. —  A  general  assignment 
to  constitute  an  act  of  bankruptcy  under  this  subsection  must  be  for  the  ben- 
efit "  of  creditors."  A  direct  transfer  to  creditors  after  the  intervention  of 
a  trustee  duly  appointed,  is  not  such  an  as^gnment.^^'  A  general  assign- 
ment for  the  beneiit  of  creditors  is  one  which  transfers  all  or  substantially 
all  of  the  debtor's  property  to  another  petson  in  trust  to'  collect  the  'amounts 
owing  to  the  assignor,  with  power  to  sell  and  con-v^ey  the  property,  to  distribute 
the  proceeds  among  the  creditors  of  the  assignor,  and  to  return  the  surplus, 
if  aiiy,  to  the  debtor. ^^®  A  formal  deed  of  assignment  is  not  required.  ^^'^  A 
debtor  may  have  prepared  a  deed  of  assignment  with  intent  to  execute  it,  but 
so  long  as  he  has  left  it  unexecuted  or  in  escrow,  the  general  assignment  con- 


233.  Assignments  not  unlawful. —  In  the 
case  of  In  re  Chase  (C.  C.  A.,  lat  Cir.),  10 
Am.  B.  E.  677,  124  Fed.  753,  B9  C.  C.  A. 
629,  it  was  held  that  a  general  common-law 
assignment  for  the  benefit  of  creditors,  dij 
reeting  an  equal  distribution  among  them, 
without  any  attempt  to  defraud  or  em- 
barrass persons  to  whom  the  assignor  is 
under  lialbility,  is  not  contrary  to  the  pol- 
icy of  the  bankruptcy  law.  See  also  Ran- 
dolph  y.   Scruggs,    190   U.    S.    533,    10   Am. 

B.  E.  I,  holding: that  an  assignment  for  the 
benefit  of  creditors  cannot  be  taken  to  have 
been  prohibited  by  the  bankruptcy  law  ab- 
solutely in  every  event.  Summers  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  254,  122 
Fed.   36;    In  re   Fish  Bros.   Wagon   Co.    (C. 

C.  A.,  8th  Cir. ) ,  21  Am.  B.  E.  149,  164  Fed. 
553. 

Accounting  by  assignee,  on  commission  of 
new  act  of  bankruptcy. — -Where  an  assign- 
ment for  benefit  of  creditors  is  made  under 
a  State  law,  recognized  by  the  highest  court 
of  the  State  as  valid  and  subsisting,  and  is 
assented  to  by  all  of  the  existing  creditors, 
and  no  petition  in  bankruptcy  is  filed  within 
the  four  months'  limit  of  the  Bankruptcy 
Act,  the  assignment  cannot  be  set  aside  and 
the  assignee  compelled  to  account  for  all  the 
property  transferred  by  the  deed  of  assign- 
ment, under  a  -petition  for  adjudication  by 
a  consenting  creditor  predicated  upon  new 
credits  and  a  new  act  of  bankruptcy  Matter 
of  Bridge  (D.  C,  Wash.),  37  Am.  B.  E.  53, 
250  Fed.  174. 

234.  Assignment  does  not  result  in  bank- 
ruptcy.— In  the  case  of  Summers  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  254,  122 
Fed.  366,  the  court  said:  "The  bankrupt 
act  declares  the  maJsing  of  a  general  assign- 
ment for  the  benefit  of  creditors  shall  con- 
stitute an  act  of  bankruptcy,  but  it  nowhere 
declares  that  when  the  debtor  has  committed 
an  act  of  bankruptcy  he  shall  go  into  the 
Ijankrupt  court  and  have  himself  adjudged 
a  bankrupt.     Many  debtors  who  commit  acts 


of  bankruptcy  struggle  on  and  finally  pay 
all  the  debts  they  owe,  which  is  more  than 
would  have  been  done  had  they  gone  into 
the  bankrupt  court  and  had  themselves  ad- 
judged bankrupts.  It  is  open  to  the  cred- 
itors of  one  who  has  committed  an  act  of 
bankruptcy  to. .  proceed  to  have  him  ad- 
judged a  bankrupt,  but.it  is  optional  and 
not  obligatory  upon  his  creditors  to  do  this. 
As  a  matter  of  fact,  thousands  of  debtors 
commit  acts  of  bankruptcy  who  are  never 
adjudged  bankrupts;  their  creditors  pre- 
ferring to  let  their  debtor  administer  his 
own  estate,  rather  than  turn  it  over  to  a 
bankruptcy  court." 

Avoiding  attachments. —  The  Bankruptcy 
Act  recognizes  the  right  of  the  bankrupt  to 
make  a  voluntary  assignment  of  his  iproperty, 
with  the  purpose  of  avoiding  attadhments, 
and  thereby  securing  an  equal  distribution  of 
his  property  among  all  his  creditors,  and  it 
cannot  be  predicated  of  such  proceeding  that 
its  purpose  is  to  defraud  the  attaching 
creditors.  Bell  v.  Blessing  (C.  C.  A.,  9th 
Cir.),  36  Am.  B.  R.  672,  225  Fed.  750. 

235.  Anniston  Iron  &  Supply  Co.  v.  An- 
niston  Rolling  Mills  iCo.  (D.  C,  Ala.),  11 
Am.  B.  R.  200,  125  Fed.  974. 

236. Matter  of  McCrum  (C.  C.  A.,  2d  Cir.), 
32  Am.  B.  R.  604,  214  Egd.  207. 

237.  In  re  Federal  Lumber  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  438,  185  Fed.  9,26. 

Formal  instrument  not  required. —  The 
term  general  assignment,  within  the  mean- 
ing of  the  Bankruptcy  Act,  is  to  be  taken 
in  its  generic  sense,  and  embraces  any  con- 
veyance at  common  law  or  by  statute  by 
which  one  intends  an  absolute  and  uncon- 
ditional appropriation  of  all  his  property  to 
pay  his  creditors,  share  and  share  alike.  The 
assignment  need  not  be  formal,  and  it  is  not 
necessary  that  it  should  be  valid  for  all  pur- 
poses, but  an  absolute  transfer  by  the  debtor 
of  both  the  legal  and  equitable  titles  is  in- 
dispensable. Matter  of  Matthews  &  Co.  (D. 
C,  N.  J.),  36  Am.  B.  R.  501,  229  Fed.  309. 
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templated  has  not  been  made.^®^  But  it  is  not  essential  that  all  the  creditors 
accept  the  terms  imposed  by  the  instrument,  if  it  appears  on  its  face  to  have 
been  a  disposition  of  all  the  property  of  the  assignor  for  the  benefit  of  his 
creditors. ^^®  As  already  indicated  the  insolvency  of  the  debtor  is  not  an 
essential  f act.^**  Whatever  may  be  the  form  of  the  conveyance  in  trust  of 
the  debtor's  property,  if  it  cover  all  his  property  and  be  for  the  payment  of 


238.  In  re  Federal  Lumber  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  438,  185  Fed.  926. 

Delivery  of  deed  of  assignment. —  Where  a 
deed  of  assignment  for  the  benefit  of  cred- 
itors has-  not  been  delivered,  the  fact  that 
the  assignee  acquires  possessioii  of  a  very 
small  part  of  the  property  under  a  mis- 
apprehension as  to  his  rights,- does  not  con- 
stitute an  act  of  bankruptcy.  A  general  as- 
signment for  the  benefit  of  creditors  has  not 
been  made  within  the  purview  of  the  Bank- 
ruptcy Act  wiiere  the  deed  of  assignment  is 
left  in  escrow  under  the  condition  that  it  is 
not  to  be  delivered  until  all  of  the  creditors 
agree  to  the  assignment.  Carpenter  &  Co.  v. 
Lybrand  (C.  C.  A.,  4th  Cir.).,  36  Am.  B.  E. 
12,  230  Fed.  84. 

239.  Acceptance  of  assignment  by  cred- 
itors.—In  the  ease  of  In  re  Courtenay  Mer- 
cantile Co.-  (D.  G.,  N.  Dak.),  26  Am.  B. 
R.  365,  186  Fed.  352,  it  appeared  that  a 
eorporation  made  a  deed  of  assignment  for 
the  benefit  of  "ihose  of  its  creditors  who  shall 
become  parties  thereto;  "  the  assignee  ac- 
cepted the  trust,  and  took  possession  of 
the  property;  some  of  the  creditors  did  not 
assent  to  the  terms  of  the  deed.  It  was 
held  that  as  to  the  assignor  the  assignment 
was  valid  and  that  it  therefore  constituted 
a  general  assignment  under  the  Bankruptcy 
Act,  notwithstanding  its  invalidity  as  to 
dissenting  creditors.  The  court  said: 
"  On  the  face  of  the  instrument  here  in- 
volved, it  was  a  disposition  of  all  the  prop- 
erty_  of  the  assignor  for  the  benefit  of  his 
creditors.  All  the  creditors  had  a  right  to 
accept  its  benefits.  The  assignor  could  in 
no  way  control  this  discretion.  Their  right 
to  do  this  would  continue  until  the  estate 
had  been  distributed.  The  character  of  the 
instrument  should  be  judged  as  of  the  time 
of  its  execution  and  delivery.  Otherwise 
the  whole  estate  could  be  converted  into 
cash,  and  administered  under  the  deed, 
without  its  being  possible  to  ascertain 
whether  it  was  an  assignment  for  the  bene- 
fit of  creditors,  or  a  security  for  a  part  of 
the  creditors.  Such  a  construction  of  the 
instrument  would  make  it  possible  for  any 
creditor  to  escape  the  provisions  of  the 
Federal  Bankruptcy  Act  by  the  mere  phras- 
ing of  a  general  assignment  of  his  property. 
When  a  debtor  assigns  all  his  property  in 
trust  for  the  benefit  of  his  creditors,  pro- 
vided they  elect  to  accept  the  terms  of  the 
deed,  he  makes  a  general  assignment  for  the 
benefit  of  creditors,  jvithin  the  meaning  of 
section  3  of  the  Bankruptcy  Act.  It  is  not 
necessary  tliat  the  assignment  be  valid  as 
to  the  dissenting  creditors.     Griflin  v.  Dut- 


ton  (C.  C.  A.,  1st  Cir.),  21  Am.  B.  E.  449, 
165  Fed.  626,  91  C.  C.  A.  614;  Canner  v. 
We(bster-Ta/pper  Co.  (C.  C.  A.,  1st  Cir.),  21 
Am.  B.  E.  872, ;  168  Fed.  519,  93  C.  C.  A. 
541.  If  jt  is  binding  upon  the  assignor,  and 
has  the  characteristics  mentioned,  it  sub- 
jects the  person  or  corporation  making  it  to 
an  involuntary  proceeding  under  the  Federal 
Bankruptcy  Act." 

240.  Solvency  no  defense. —  In  the  case  of 
West  Co.  V.  Lea,  2  Am.  B.  R.  463,  174  U.  S. 
594,  the  court  said :  "  Our  conclusion,  then, 
is  that,  as  a  deed  of  general  assignment  for 
the  benefit  of  creditors  is  made  by  the 
Bankruptcy  Act  alone  suflicient  to  justify 
an  adjudication  in  involuntary  bankruptcy 
against  the  debtor  making  such  deed,  with- 
out reference  to  his  solvency  at  the  time 
of  the  filing  of  the  petition,  that  the  denial 
of  insolvency  by  way  of  defense  to  a  peti- 
tion based  upon  the  making  of  a  general 
assignment  is  not  warranted  by  the  bank- 
ruptcy law."  See  also  Green  Eiver  Deposit 
Bank  v.    Craig   Bros.    (D.   C,   Ky.),   6   Am. 

B.  E.  381,  110  Fed.   137;   Bray  v.  Cobb    (D. 

C,  N.  Car. ) ,  1  Am.  B.  E.  153,  91  Fed.  102 ; 
Canner  v.  Tapper  Co.  (C.  C.  A.,  1st  Cir.),  21 
Am.  B.  E.  872,  168  Fed.  519;  In  re  Farthing 
(D.  C,  N.  Car.),  29  Am.  B.  K.  732,  202  Fed. 
557,  Corbett  v.  Riddle  (C.  C.  A.,  4th  Cir.), 
31  Am.  B.  R.  330,  209  Fed.  811.  An  assign- 
ment for  the  benefit  of  creditors  is  itself  an 
act  of  bankruptcy,  without  reg;  rd  to  whether 
actual  fraud  was  intended  by  the  debtor,  or 
whether  he  is  solvent  or  insolvent.  Gill  v. 
Farmers'  &  Manufacturers'  Bank  (Mo.  (Kan. 
City)  Ct.  of  App.),  189  Mo.  Ct.  of  App.  401, 
35  Am:  B..  R.  91,  176  S.  W.  1111.  See  Am. 
B.  R.  Digest,  §§  157,  184. 

Insolvency  as  element. — The  attempt  of  a 
debtor  through  the  operation  of  a-  general 
assignment  for  the  benefit  -of  creditors  to 
place  his  property  out  of  the  reach  of  his 
creditors,  even  for  the  laudalble  purpose  of 
assuring  to  tliem  the  ultimate  payment  of 
their  claims,  constitutes  in  itself  an  act  of 
bankruptcy,  irrespective  of  the  question  of 
insolvency.  Matter  of  Utley  (D.  C.  Pa  ) 
37   Am.   B.  E.   670,   235   Fed.  905. 

A  general  assignment  for  the  benefit  of 
creditors  is  an  act  of  bankruptcy  to  which 
there  can  be  no  possible  defense,  except  a 
denial  of  the  fact.  If  it  is  followed  by  a 
petition  in  bankruptcy  the  bankruptcy  court 
obtains  exclusive  jurisdiction  entirely  irre- 
spective of  the  question  of  solvency '  or  in- 
solvency. Matter  of  Federal  Mail  &  Express 
Co  (DC,  N.  Y.),  37  Am.  B.  E.  240  233 
red.  691. 
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his  debts,  it  operates  in  law  as  a  general  assignment  for  the  benefit  of 
creditors.^^  For  instance  a  confession  of  judgment  by  a  debtor  to  a  trustee 
for  the  benefit  of  his  creditors,^'*"  and  any  general  assignment  for  the  benefit 
of  creditors  under  a  statute  regulating  this  common-law  right,^*^  have  been 
held  to  be  general  assignments  within  the  bankruptcy  act.  A  general  assign- 
ment for  the  benefit  of  creditors  may  be  made  by  a  corporation,  by  the  proper 
resolution  being^adopted  by  directors  and  stockholders,^**  but  the  act-  is  not 
consummated  so  as  to  constitute  an  act  of  bankruptcy,  if  the  proposed  plan 
was  never  carried  into  effect.'^*^     An  assignment  may  be  invalid  as  to  other 


241.  In  re  Salmon  (D.  C,  Mo.);  16  Am.  B. 
R.  122,  143  Fed.  395; -In  re  Hersey  (D.  C, 
Iowa),  22  Am.  B.  K.  856,  171  Fed.  998;  In  re 
Tomlinson  Co.  (C.  C.  A.,  8th  Cir.),  18  Am. 
B.  R.  691,  154  Fed.  834,  holding  that  "a 
general  assignment "  contemplated  by  the 
AiCt  is  to  be  taken  in  its  generic  sense  and 
embraces  any  conveyance  at  common  law  or 
by  statute  by  which  the  parties  intend  to 
make  an  absolute  and  unconditional  appro- 
priation of  the  property  conveyed  to  raise 
funds  to  pay  the  debts  of  the  vendor,  share 
and  share  alike;  Lennox  v.  Allen  Lane  Co. 
(C.  0.  A.,  1st  Oir.),  21  Am.  B.  K.  648,  167 
Fed.  114. 

All  the  property  of  the  debtor  must  be 
assigned  in  trust  for  distribution  among  all 
his  creditors.  Missouri  Elec.  Co..  v.  Hamil- 
ton, etc.,  Co.  (C.  C.  A.,  8th  Cir.),  21  Am.  B. 
R.  270,  165  Fed.  283;  an  instrument  which 
transfers  neither  the  legal  or  equitable  title 
is  insufficient;.  Matter  of  Matthews  &  Co. 
(D.  C,  N.  J.),  36  Am.  B.  E.  501,  229  Fed. 
309. 

The  elements  of  an  insolvency  law  are 
insolvency,  surrender  of  property,  its  ad- 
ministration by  a  receiver  or  trustee,  distri- 
bution of  the  assets  among  creditors,  and  a 
provision  for  priorities  or  other  matters  not 
permissible  in  the  absence  of  such  »  statute; 
•and  a  provision  for  the  discharge  of  the 
debtor  from  the  unpaid  balance  of  his  debts 
is  not  essential.  In  re  Weedman  Stave  Co. 
(D.  C,  Ark.),  29  Am.  B.  R.  460,  199  Fed. 
t)48;  Matter  of  Heleker  Brothers  Co.'  (D.  C., 
Kan. ) ,  33  Am.  B.  R.  503,  216  Fed.  963,  quot- 
ing text  with  approval. 

A  special  deposit  by  a  debtor,  three  days 
before  the  institution  of  bankruptcy  proceed- 
ings against  her,  bi  all  her  assets  with  a 
bank  which  was  one  of  her  creditors,  with 
directions  to  pay  all  creditors  their  pro  rata 
share,  constitutes  an  assignment  for  the  bene- 
fit of  creditors  within  the  meaning  of  the 
Bankruptcy  Act,  and  is  void  as  against  the 
trustee  in  bankruptcy.  Gill  v.  Farmers'  & 
Manufacturers'  Bank  (Mo.  (Kan.  City)  Ct. 
of  App.),  189  Mo.  Ct.  of  App.  401,  35  Am. 
B.  R.  91,  176  S.  W.  1111. 

What  constitutes  general  assignment. — 
The  term  "  general  assignment  for  the  benefit 
of  creditors,"  as  used  in  section  3a  (4)  of 
the  Bankruptcy  Act,  does  not  concern  itself 
merely  with  such  acts  of  a  debtor  as  would 
constitute  an  assignment  for  the  (benefit  of 
creditors  under  the  laws  of  the  State  in  which 


it  is  made  or,  merely  with  the  form  of  the 
written  inatruttient  employed  to  effectuate 
such  purpose;  on  the  contrary,  the  Act  does 
concern  itself  with,  and  does  contemplate,  all 
acts  of  a  debtor,  regardless  of  the  manner 
or  form  of  their  accomplishment,  by  which 
he  parts  with  the  title  and  possession  of  all 
his  property  of  every  kind  and  nature  for  the 
benefit  of  his  creditors,  to  be  disposed  of  by 
any  means  his  trustee  or  assignee  by  him 
selected  and  named  may  employ,  independent 
of  the  Bankruptcy  A,ct.  Hence  where  tlie 
effect  of  an  instrument  having  a  defeasance 
clause  and  claimed  to  be  mortgage  was  to 
pass  the  legal  title  to  all  the  property  of  the 
bankrupt  to  trustees  named  by  it,  and  undtr 
which  they  took  actual  possession  of  its  prop- 
erty, with  full  power  of  dispoadtion  and  dis- 
tribatioii  of  the  proceeds  to  the  creditors, 
the  writing  and  the  entire  transaction  there- 
under constituted  a  general  assignment  for 
the  benefit  of_  creditors  as  contemplated  by 
the  Bankruptcy  Act,  and,  hence,  was  an  act 
of  bankruptcy.  Matter  of  Heleker  Brothers 
Co.  (D.  C;,  Kan.),  33  Am.  B:  R.  503,  216 
Fed.   9R3. 

242.  In  re  Green  &  Rogers  (D.  C,  Pa.), 
5  Am.  B.  R.  848,  106  Fed.  313. 

243.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am 
B.  R.  78,  90  Fed.  425;  In  re  Sievers   (D. 
Mo.),   1   Am.  B.  R.   117,  91   F'ed.   366,  both 
of  which  eases  were  later  affirmed. 

244.  Clark  v.  American  Mfg.  &  Enameling 
Co.  (C;  C- A.,  4th  Cir.);  4  Am.  B.  R.  351, 
101  Fed.  962. 

The  action  of  the  stockholders  of  a  corpo- 
ration at  a  regular  meeting  in  .  the  adop- 
tion of  a  resolution  authorizing  its  board  of 
directors  to  appoint  a  committee  to  adver- 
tise and  sell,  at  public  auction,  the  prop- 
erty of  the  corporation,  valued  at  $25,000, 
for  not  less  than  $22,500,  does  not  consti- 
tute a  "  general  assignment  for  the  bene- 
fit of  creditors."  In  re  Hartwell  Oil  Mills 
(D.  C,  Ga.),  21  Am.  B.  R.  586,  165  Fed. 
555. 

245.  In  the  case  of  In  re  Federal  Lumber 
Co.  (D.  C.,  Mass.),  26  Am.  B.  R.  438,  185 
Fed.  926,  it  was  held  that  while  a  corpora- 
tion may  commit  an  act  of  bankruptcy  by  ' 
making  an  assignment  for  creditors  without 
a  formal  deed,  and  while  an  assignment,  in- 
valid for  some  purposes,  nlay  be  sufficient  to 
constitute  such  an  act  of  bankruptcy,  never- 
theless the  adoption  of  resolutions  instructing 
the    corporation's    treasurer    to    reduce    its 
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members  of  a  firm,  being  executed  only  by  one  of  them.^*"  But  a  voluntary 
assignment  by  one  partner  of  all  the  assets  of  a  firm  for  the  benefit  of  firm 
creditors  constitutes  an  act  of  bankruptcy  for  which  the  firm  may  be  adjudged 
bankrupt,  although  the  other  partner  did  not  participate  therein.^''  An  assign- 
ment constitutes  an  act  of  bankruptcy,  although  it  be  not  valid  for  all  purposes, 
for  instance,  because  of  a  want  of  the.  assent  of  creditors.^*^  Neither  a  bill 
of  sale  nor  a  mortgage  is  usually  a  general  assignment.^** 

(3)  AppoiiirTMENT  OF  EECEivEE  oE  TRUSTEE. — (I)  In  general. —  After  In 
re  Empire  Metallic  Bedstead  Go.,^^"  it  was  long  thought  to  be  settled  that  the 
voluntary  application  of  an  insolvent  corporation  for  a  receivership  under 
State  laws  is  not  a  general  assignment,  and,  therefore,  not  an  act  of  bankruptcy 
under  §  3-a  (4),^^^  though  there  is  now  persuasive  authority  that  it  is  under 
§  3-a  (1).  It  followed  that  a  suit  by  on©  partner  against  the  other  for  an 
accounting  of  their  insolvent  partnership,  resulting  in  the  appointment  of  a 
receiver,  was  not  an  act  of  bankruptcy  under  this  subsection. ^^^  Now,  a  copart- 
nership or  a  corporation  ^^^  which  is  insolvent  and  applies  for  or,  because  of 
insolvency,^^*  has  been  put  in  cl^arge  of  a  receiver  or  trustee,  under  the  laws 
of  a  State,  or  of  a  territory,  or  of  the  United  States,  thereby  commits  an  act  of 
bankruptcy.  This  amendment  was  intended  to  place  all  copartnerships  and 
such  corporations  as  may  be  adjudged  involuntary  bankrupts  ^^  on  the  same 
footing  as  individual  insolvents  who  attempt  an  equivalent  fraud  on  the  act.^°^ 


assets  to  cash  and  deposit  it  with  a  certain 
trust  company  for  the  beneiit  of  creditors, 
will  not  amount  to  an  act  of.  bankruptcy 
within  §  3-a  ( 4 ) ,  where  the  plan  was  never 
carried  out  owing  to  the  failure,- of  creditors 
to'  file  claims  with  the  trust  company  as 
contemplated. 

24G.  .Chemical  Nat.  Bank  v.  Meyer  (D.  C, 
N.  Y.),  1  Am.  B.  ,R.  565,  98  Fed.  976,  affd. 
3  Am.  B.  R.  559,  98  Fed.  976. 

847.  Youngbluth  v.  Slipper  (C.  C.  A.,  9th 
Cir.),  26  Am.  B.  R.  265,  185  Fed.  773. 

248.  Griffin  v.  Button  (C.  C.  A.,  1st  Car.), 
21  Am.  B.  R.  449,  165  Fed.  626;  Canner  v. 
Tapper  Co.  (C.  C.  A.,  1st  Cir.),  21  Am.  B. 
R.  872,  168  Fed.  519;  In  re  Federal  Lumber 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  43»,  185 
Fed.  926,  holding  that  if  a  grantor  makes 
what  purports  to  be  and  is  intended  by  him 
to  be  a  general  assignment,  and  is"  accepted 
as  such  (by  the  assignee  named,  it  will  consti- 
tute an  act  of  bankruptcy  though  invalid  for 
some  purposes;  In  re  Courtenay  Mercantdle 
Go.  (D.  0.,  N.  Dak.),  26  Am.  B.  R.  365,  186 
Fed.  352. 

249.  It  may  be  doubted,  however,  whether 
Rumsey'v.  Novelty,  etc.,  Co.  (D.  C.,  Mo.), 
3  Am.  B.  R.  704  and  footnote,  99  Fed.  699, 
is  safe  authority  in  holding  that  the  deed 
of  trust  there"  given  was  not  a  general  as- 
signment. 

250.  (D.  C;,  Dr.),  3  Am.  B.  R.  575,  98 
.Fed.  981. 

251.  Compare .  In    re    Baker-Ricketson    Co. 

(D.  C,  Mass.),  4  Am.  B.  R.  605,  97  Fed. 
489;  Vaccaro  v.  The  Security  Bank  (C.  C. 
A.,  6th  Cir.),  4  Am.  B.  R.' 474,  103  F'ed. 
436 ;  Davis  v.  Stevens  -  ( D.  C,  S.  Dak. ) ,  4 
Am.  B.  R.  763,  104  Fed.  235 ;  In  re,  Gilbert 

(D.   C,   Or.),   8   Am.    B.   R.    101,    112    Fed. 


951.  But  see  also,  as  suggesfcijig  the  doc- 
trine of  equivalence,  In  re  Harper  (D.  C, 
N.  Y.),  3  Am.  B.  R.  804,  100  .Fed.  266; 
In  re  Macon  Sash,  etc.,  Co.  (D.  C,  Ga.), 
7  Am.  B.  R.  66,  112  Fed.  323,  this  case, 
however,  reversed  as  Carling  v.  Seymour 
Lumber  Co.  (C.  C.  A.,  5th  Cir.),  8  Am.  B. 
R.  29,  113  Fed.  ,483;  Seheuer  v.  Smith 
(C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  384,  112 
Fed.  407;  In  re  Empire  Metallic  Bedstead 
Co.  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  575 
98  Fed.  581. 

252.  But  see  Mather  v.  Coe  (D.  C,  Ohio), 
1  Am.  B.  R.  504,  92  Fed.  333.  Compare 
also  In  re  Storm  (D.  C,  N.  Y.)  4  Am.  B.  R. 
601,  103  Fed.  618,  and  In  re  Storck  Lum- 
ber Co.  ,(D.  C,  Md.),  8  Am.  B.  R.  86,  114 
Fed.  860. 

253.  See  §  1(9). 

254.  As  to  necessity  of  insolvency,,  see  In  re 
Douglas  Coal,  etc.,  Co.  (D.  C.-,  Xenn.';,  12 
Am.  B.  R.  539,  131  Fed.  769 ;  Zugalla  v.  Inter- 
national Mere.  Agency  (C;  C.  A.,  3d  Cir. ),  16 
Am.  B.  R.  67,  142  Fed.  927,  revg.  13  Am. 
E.  R.  725.  See  also  under  this  subsection 
"  (4)  Insolvency  essential,"  post. 

255.  Bankr.  Act,  •§  4-b.-  See  Lowenstein  v. 
McShane  Mfg.  Co.  (D.  C,  Md.),  12  Am.  B. 
R.  601,  130  Fed.  1007. 

256.  Some  of  the  reasons  for  the  change 
have  ibeen  stated  thus: 

(1)  It  is  one  of  the  general  purposes  of 
the  bankruptcy  law  to  provide  a  uniform 
national  law  by  which  insolvent  traders  can 
make  a  pro  rata  distribution  of  their  assets 
among  creditors,  and  there  is  no  reason  ap- 
parent why  trading  corporations  as  woll  as 
trading  copartnerships  should  not  bo  per- 
mitted to  avail  themselves  of  this  statute. 
•  (2)   In    the    more    important    commercial 
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The  amendment  of  1903  is  not  retroactive,  and  a  petition  filed  after  such 
amendment  took  effect  alleging  the  appointment  of  a  receiver  for  an  insolvent 
corporation  within  the  four  months'  period,  but  prior  to  the  passage  of  the 
amendment,  must  be  dismissed;  the  fact  that  the  receivership  continues  after 
the  taking  effect  of  the  amendment,  is  not  of  itself  sufficient  to  create  an  act 
of  bankruptcy .^^^ 

(11) '  Exercise  of  bankruptcy  jurisdiction. —  The  law  does  not  necessarily 
deprive  a  State  court  of  jurisdiction  conferred  upon  a  State  court  to  dissolve 
a  local  corporation,  even  though  the  reason  for  exercising  such  jurisdiction  be 
the  insolvency  of  such  corporation.^^*  The  same  rule  applies  to  dissolution 
proceedings  as  in  the  case  of  a  general  assignment  for  the  benefit  of  creditors.^"* 
As  in  the  case  of  a  general  assignment,  proceedings  for  the  dissolution  of  a 
corporation  and  the  appointment  of  a  receiver  are  voidable  only  in  case 
bankruptcy  proceedings  are  brought  seasonably,^*"  that  is  within  four  months 
after  the  appointment  of  a  receiver.  In  case  of  failure  to  act  within  such 
period,  the  jurisdiction  of  the  State  court,  if  rightfully  acquired,  becomes  fixed 
and  not  subject  to  interference.^*^ 

(Ill)  Application  for  receivership.- — ■  This  clause  makes  the  application  for 
a  receiver  or  trustee  by. a  bankrupt  who  is  insolvent  an  act  of  bankruptcy;  if 
such  an  application  is  relied  upon  it  must  be  alleged  that  the  application  was 
made  by  the  debtor.^*^    The  receivership  may  be  on  account  of  a  corporation, 


States,  small  corporations,  with  their  limited 
lia;bility,  have  practically  superseded  part- 
nerships. As  the  law  now  stands,  short  of 
the  commission  of  an  act  of  hankruptcy,  these 
corporations  must  wind  up  their  affairs  under 
the  procedure  of  the  State  which  created 
them,  *a  procedure  which  is  everywhere  less 
favorable  to  creditors. 

(3)  Owing  to  the  lack  of  comity  between 
the  States,  a  receiver  of  an  insolvent .  corpo- 
ration in  one  State  is  rarely  recognized  in 
another,  with  the  result  that  the  creditors 
in  that  other  State,  by  garnishee  process  or 
otherwise,  may,  unless  the  corporation  com- 
mits an  act  of  bankruptcy,  secure  prefer- 
ences. 

f4)  If  a  corporation  seeks  to  wind  up  its 
affairs  and  distribute  its  assets  by  means 
■of  a  receivership,  such  a  proceeding  does 
not  constitute  an  act  of  bankruptcy,  and, 
consequently,  creditors  are  entirely  deprived 
of  the  valuable  rights  and  safeguards  pro- 
vided by  the  bankruptcy  law. 

(5)  As  the  law  now  stands,  a  corporation 
which  wishes  to  be  administered  in  bank- 
ruptcy is  compelled  to  go  through  the  mo- 
tions of  committing  an  act  of  bankruptcy 
that  mvoluntary  bankruptcy  may  be  alleged 
against  it,  and  it  be  brought'  into  court  ap- 
parently against  its  will.  This  circumlo- 
cution is  bad  in  principle  and  worse  in  prac- 
tice. (Report  of  Ex.  Com.  of  Nat._Ass'n  of 
Referees  in  Bankruptcy,  of  March,   1900.) 

257.  Seaboard  iSteel  Casting  Co.  v.  Trigg 
Co.  (D.  C,  Va.),  10  Am.  B.  E.  594,  124 
Fed.  75. 

258.  Murphy  v.  Penniman,  105  Md.  452, 
66  Atl.  282.;  Singer  v.  Nat.  Bedstead  Mfg. 
Co.,  65  N.  J.  Eq.  290,  11  Am.  B.  E.  276,  55 
Atl.  868. 


259.  See  under  "  d   ( 1 )   In  genial,",  wtite. 
269.  Eandolph  v.  Scruggs,  190  U.  S.  533,  10 
Am.  B.  R.  1,  47  L.  Ed.  1165. 

261.  Lyon  v.  Russell  (Dist.  Col.,  Ot.  of 
App.),  41  App.  D.  C.  554,  32  Am.  B.  R.  101, 
42  Wash.  L.  Eep.  110,  citing  In  re  Heckman 
(C.  C.  A.,  9th  Cir.),  15  Am.'  B.  E.  500,  140 
Fed.  859;  In  re  Knight  (D.  C,  Ky.),  11  Am. 
B.  R.  1,  125  Fed.    35. 

262.  Application  by  debtor  corporation. — 
In  the  case  of  Matter  of  Spaulding  (C.  C. 
A.,  2d  Cir.),  14  Am.  B.  E.  129,  139  Fed. 
244,  revg.  13  Am.  B.  R.  223  the  court 
said:  "Giving  subdivision  a  (4)  the  con- 
struction which  its  language,  demands,  we 
are  of  the  opinion  that  it  does  not  make  a 
receivership  an  act  of  btakruptcy  unless  it 
was  procured  upon  the  application  of  the 
insolvent  himself  and  while  insolvent,  and 
does'  not  make  the  putting  ^a  receiver  in 
charge  of  the  property  of  the  insolvent  an 
act  of  ^bankruptcy,  unless  this  was  done  be- 
cause of  insolvency ;  and  if  the  latter  pro- 
vision applies  to  any  case  where  the  trus: 
tee  has  hot  been  put  in  charge,  pursuant  to 
some  statute  of  the  State,  or  a  receiver  put 
in  charge  by  court,  acting  under  statutory 
authonity,  it  certainly  lapplies  only  when 
this  ihas  been  done  because  of  insolvency." 

In  the  case  of  Exploration  Mercantile 
Co.  V.  Pacific,  etc.,  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B.  R.  216,  177  Fed.  825,  it  was  held 
that  an  application  for  a  receiver  by  one 
of  the  three  stockholders,  constituting  a  cor- 
poration, wa,s  sufficient  as  an  application  for 
a  receiver  by  the  corporation;  this  ruling  was 
based  upon  proof  that  the  stockholders  had 
conspired  to  hinder,  delay  and  defraud  cred- 
itors by  securing  the  appointment  of  one  oif 
them  as  a  receiver.    Matter  of  Raiikiii  (D.  C, 
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or  a  partnership.^*^  If  the  application  for  receivership  was  made  by  officers,, 
placed  in  full  charge  of  the  affairs  of  the  corporation,  and  thus  clothed  in  fact 
with  sufficient  power  to  actually  acconiplish  a  legally  effective  receivership, 
it  constitutes  an  act  of  bankruptcy,-  although  as  against  the  stockholders,  such 
officers  had  no  legal  right  to  make  the  application.^^  If  the  application  for  a 
receiver  or  trustee  is  made  by  any  other  person  than  the  bankrupt,  it  must  be 
alleged  and  shown  that  the  applicatioii  was  based  upon  the  insolvency"  of  the 
bankrupt.^®®     If  the  proceeding  in  the  State  court  as  a  res^ult  of  which  a 


Ohio.),  32  Am.  B.  R.  45,  210  Fed.  529   (quot- 
ing text). 

263.  Maple  Croft  Mills  v.  Childs  (C.  C.  A., 
4th  Cir.),  35  Am.  B.  R.  311,  226  Fed.  415; 
In  re  Beatty  >(C.  C.  A.,  1st  Cir.),  17  Am. 
B.  R.  738,  150  Fed.  293;  although  under  tlie 
law  prior  to  the  amendment  of  1903,  the 
obtaining  of  the  appointment  of  a  receiver  of 
a  partnership  through  dissolution  proceedings 
in  a  state  court  was  not  an  act  of  'bank- 
ruptcy. Matter  of  Burrell  &  Corr  (C.  C.  A., 
2d  Cir.),  9  Am.  B. -R.  625,  123  Fed.  414; 
Davis  V.  Stevens  (D.  C.,  So.  Dak.),  4  Am. 
B.  R.  764,  104  Fed.  242. 

264.  James  Supply  Co.  v.  Dayton  Coal  Co. 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  649,  223 
Fed.  991,  in  which  ease  it  appeared  that  a 
receivership  of  a  British  corporation  was 
applied  for  by  officers  haying  the  entire  con- 
trol of  the  affairs  of  the  corporation  in  this 
counitry,  ajid  the  court  said :  "  We  are  not 
impressed  by  the  proposition  that  the  appli- 
cation for  a  receiver  by  this  corporation 
would  not  be  aYi  act  of  bankruptcy  unless- 
shown  to  have  been  expressly  ^authorized  by 
formal  action  of  its  board  of  directors  or 
stockholders;  and  the  district  judge  did  "not 
so  decide.  Not  only  is  there  nothing  in  the 
record  to  indicate  that  the  managing  director 
of  this  British  corporation  lacked  authority 
to  direct  such  action,  but  the  testimony  is 
inferentially  to  the  contrary,  and  ■  is  spe- 
cifically that  he  had  complete  control  of  -the 
company's  affairs.  If  Donaldson  individually 
lacked  full  control,  there  was  testimony  that 
Watson  &  Company  represented  the  stock 
control  and,  inferentially  at  least,  had  what- 
ever control  Donaldson  lacked;  and  it  is 
perhaps  of  some  interest  in  this  connection 
that  the  amended  bill  in  the  insolvency  pro- 
ceeding by  implication  treats  the  members  of 
Watson  &  Company  as  Whitaker's  principals. 

-  We  think  the  record  did  not  impugn  the  ex- 
istence of  full  authority  on  the  part  of 
Donaldson  and  Watson  &  Company  to  direct 
the  receivership,  and  thus  the  commission  of 
an  act  of  bankruptcy.  Exploration  Mercantile 
Co.  V.  Pacific,  etc.,  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B.  R.  216,  177  Fed.  825,  839;  In  re 
Maplecroft  Mills  (D.  C,  S.  Car.),  33  Am. 
B.  R.  815,  218  Fed.  659,  673.  Moreover,  if 
those  placed  in  full  charge  of  the  company's 
affairs  were  thus  clothed  in  fact  Vith  suffi- 
cient power  to  actually  accomplish  a  legally 
erfectiv6  receivership,  we  cannot  think  the 
application  therefor  was  any  the  leas  an  act 
of     l)ankruptcy    because     those     responsible 


therefor  had  no  right,  as  against  the  stock- 
holders, to  so  act.  A  somewhat  contrary 
holding  was  had  in  Matter  of  Butler  Co. 
(C.  C.  A.,  1st  Cir.),  30  Am.  B.  R.  502,  207 
Fed.  705,  713.  How  far  that  decision  may 
have  been  affected  by  the  law  under  which 
the  corporation  was  organized  does  not 
appear." 

Application  by  ofScers. —  Where  the  persons 
who  filed  a  petition  in  a  State  court  for  the 
appointment  of  receivers  for  a  corporation 
were  officers  and  the  majority,  stockholders 
of  the  corporation,  and  the  stockholders  never 
objected -to  the  proceedings,  and  the  answer 
to  a  petition  in  bankruptcy  subsequently  filed 
against ,  the  corporation  was  verified  by  the 
same  person  who  verified  the  petition  in  the 
State  court,  the  filing  of  the  petition  for  the 
appointment  of  receivers '  will  be  deemed  to 
have  been  the  act  of  the  corporation.  Doyle- 
Kidd  Dry  Goods  Co.  v.  Sadler-Lusk  Trading 
Co.  (D.  C,  Ark.),  30  Am.  B.  R.  604,  206  Fed. 
813.  As  to  acts  of  agents  and  officers  of 
corporation,'  see  Butler  &  Co.  v.  Palmenberg 
(C.  C.  A.,  1st  Cir.),  30  Am.  B.  R.  502,  20r 
Fed.  705. 

265.  In  re  Douglas  Coal  &  Coke  Co.  (D. 
C,  Tenn.),  12  Am.  B.  R.  545,  131  Fed.  769. 
As  to  the  necessity  of  showing  insolvency, 
see  post,  under  (4)  Insolvency  essential,  and 
the  cases  cited  thereunder. 

Application  for  appointment  of  receiver. 
— It  is  only  when  a  receiver  of  a  corpora- 
tion has  been  appointed  in  another  court 
because  of  insolvency,  as  that  term  is  de- 
fined in  the  Bankruptcy  Act,  or  where  the 
corporation  on  its  own  initiative  has  ap- 
plied for  the  appointment  qf  a  receiver  or 
ctistodian  of  its  property,  that  an  act  of 
bankruptcy  under  §  3-a  (4),  has  been  com- 
mitted. In  re  Edward  Ellsworth  Co.  (D.  C, 
N.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699;  Mat- 
ter of  Rankin  (D.  C,  Ohio),  32  Am.  B.  R. 
45,  210  Fed.  529,   (quoting  the  text). 

Corporation  permitting  appointment  of 
receiver. — An  involuntary  petition  against  a 
corporation,  filed  by  an  individual  stockholder 
thereof,  alleging  that  it  had  permitted  a 
receiver  of  its  property  to  be  appointed  by  a 
State  court  because  of  insolvency,  may  be 
deemed  sufficient  if  sustained,  although  the 
Bankruptcy  Act  describes  no  such  act  of 
bankruptcy.  Its  language  is  the  appoint- 
nient  of  a  receiver  under  the  laws  of  a  State 
"  because  of  insolvency."  It  appeared  that  the 
proceeding  in  the  State  court  was  by  an 
officer  and  stockholder  of  the  corporation  and 
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receiver  was  appointed,  was  participated  in  and  encouraged  by  creditors,  they 
may  not  insist  subsequently  that  the  receivership  was  an  act  of  bankruptcy  for 
the  purpose  of  transferring  the  administration  of  the  corporate  property  to 
the  bankruptcy  court.^"® 

(IV)  What  constitutes  appointment. —  An  agreement  to  ■yvind  up  the  affairs 
of  a  corporation  and  make  an  assignment  of  all  its  property  to  its  directors  as 
trustees- to  close  up  its  business  is  an  act  of  bankruptcy.^"'  It, is  not  essential 
to  constitute  an  act  of  bankruptcy  under  this  clause  of  the  section,  that  the 
appoinlanent  of  a  receiver  was  made  by  a  State  court  under  a  State  statute: 
The  fact  that  a  receiver  has  been  put  in  charge  of  the  debtor's  property  by  a 
State  court  acting  under  its  general  equity  power  will  be  sufficient  to  constitute 
the  appointment  of  a  receiver  "  under  the  laws  of  the  State,"  within  the 
meaning  of  this  clause.^®*  The  appointment  of  a  receiver  of  an  insolvent 
corporation  by  a  State  court,  by  consent  of  the  parties,  under  a  statute  provid- 
ing therefor,  is  an  act  of  bankruptcy.^*®  Since  the  passage  of  the  amendment 
a  State  court  cannot,  by  appointing  a  receiver  of  an  insolvent  debtor,  obtain 
priority  of  jurisdiction  to  administer  the  assets  of  such  4©btor.*™  It  is  imma- 
terial however,  that  a  proceeding  for  the  dissolution  of  a  corporation  was 
instituted  prior  to  the  taking  effect  of  the  amendment,  if  the  application  for 
an  order  appointing  a  permanent  receiver  in  such  proceedings  was  made 
subsequent  to  such  amendment.*'^  The  application  by  an  administrator  of  a 
deceased  partner  for  a  receiver  to  wind  up  the  affairs  of  an  insolvent  firm, 
in  which,  the  surviving  partner  joined,  is  not  an  act  of  bankruptcy. ^'^ 

(4r)  Insolvency  essential. — (I)  Insolvency  as  sole  ground.r^  The  appli- 
cation for  the  appointment  of  a  receiver  or  trustee,  in  order  to  constitute  an 
act  of  bankruptcy  under  this  subsection,  must  be  based  upon  insolvency.  If 
insolvency  was  one  of  the  substantial  reasons  for  the  appointment  of  a  receiver 
or  trustee  the  case  would  come  within  the  construction  of  the  statute.*'*  Where 
a  statute  under  which  proceedings  are  taken  against  an  insolvent  corporation, 
authorizes  the  appointment  of  a  receiver  thereof,  only  after  a  judicial  deter- 
mination of  the  insolvency  of  the  corporation,  the  appointment  of  a  temporary 
receiver  upon  the  ex  parte  application  of  a  stockholder  to  restrain  the  corpora- 
tTbn  from  exercising  any  of  its  franchises  or  privileges,  is  not  an  act  of  bank- 
ruptcy.*'*    An  appointment  of  a  receiver  pendente  lite  to  take  possession 

no  answer  was  filed.     The  proof  waa  held  in-  Tenn.),   23    Am.    B.   R.   656,    175    Fed.    S71, 

suflScient  to  establish  that  the   receivership  citing    Lowenstein    v.    McShane    Mfg.    Co. 

was  because  of  insolvency.    Matter  of  Valen-  (D.  C,  Md.),   12  Am.  B.  R.   601,   130  Fed. 

tine  Bohl  Oo.    (C.  C.  A.,  2d  Oir.),  34  Am.  lOOTj  Hooks  v.  Aldridge  (C.  0.  A.,  5bh  Oir.), 

B.  R.  855,  224  Fed.  685.  16  Am.  B.  R.  658,  145  Fed.  965 ;  In  re  Beatty 

266.  Matter  of  Commonwealth  Lumber  Co.  (C.  C.  A.,  1st  Cir.),  17  Am.  B.  R.  738,  150 
(D.  C,  Wash.),  35  Am.  B.  R.  202,  223  Fed.  Fed:  293. 

667.  269.  In  re  Pickens  Mfg.  Co.   (D.  C,  Ga.), 

267.  In  re  Bennett  Shoe  Co.    (D.  C,  Ct.),       20  Am.  B.  R.  202,  158  Fed.  894;  In  re  Wenat- 

15  Am.  B.  R.  497,  140  Fed.  687;  In  re  Her-  chee  Heights  Orchard  Co.  (D.  C,  Wash.),  30 
cules  Atkin  Co.,  Limited  (D.  C,  Pa.),  13  Am.       Am.  B.  R.  401,  204  Fed.  674. 

B.  R.  369,   133   Fed.   813;   In  re  Lisk   Mfg.    .       270.  In  re  Knight    (D.   C,  Ky.),  11  Am. 

Co.   (D.  a,  N.  Y.),  21  Am.  B.  R.  674,  167  B.  R.  1,  125  Fed.  35;  In  re  Hecox  (C.  C.  A., 

Fed.  411;  In  re  Electric  Supply  Co.   (D.  C,  8th  Cir.),  21  Am.  B.  R.  314,  164  Fed.  823. 

Ga.),  23  Am.  B.  R.  647,  175  Fed.  612.  271.  Matter  of  Milbury  Co.   (Ref.,  N.  Y.), 

Bank  in  haiids  of  State  officers. — So  also  11  Am.  B.  R.  523. 

as  to  a  private  bank  conducted  by  a  part-  272.  Moss  Nat.  Bank  v.  Arend   (C.  C.  A., 

nership    placed   in   the   hands    of   a   special  6th  Cir.),  16  Am.  B.  R.  867,  146  Fed.  351. 

agent  imder   a   State   law,   the   partnership  273.  In   re   Beatty    (C.    C.   A.,    1st   Cir.), 

being  insolvent.    In  re  Salmon  (D.  C,  Mo.),  17  Am.  B.  R.  738,  150  Fed.  293. 

16  Am.  B.  R.  122,  143  Fed.  395.  274.  Zugalla       v.       International       Merc. 

268.  In  re  Kennedy  Tailoring  Co.    (D.  C,  Agency    (C.  C.  A.,  3d  Cir.),-  16  Am.   B.   R. 
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of  the  company's  property,  in  order  to  prevent  mismanagement  of  its  affairs 
by  the  majority  of  its  directors,  is  not  an  appointment  upon  the  grounds  of 
insolvency  and  does  not  constitute  an  act  of  bankruptcy. ^^^  If  in  such  a  case 
a  permanent  receiver  be  appointed,  the  receivership  is-"  because  of  insolvency  " 
of  the  corporation,  and  constitutes  an  act  of  bankruptcy.^™ 

(II)  Actual  insolvemcy. —  The  rule  is  that  the  receivership  must  have  been 
procured  because  of  the  actual  insolvency  of  the  debtor.^"  If  the  application 
is  made  under  a  State  statute  on  account  of  a  fear  that  insolvency  will  ensue, 
it  does  not  constitute  an  act  of  bankruptcy,  since  the  statute  requires  the' exist- 
ence of  actual  insolvency  as  a  cause  for  the  application.^^*  But  it  has  been  held 
that  if  the  receivership  was  obtained  on  the  ground  of  insolvency,  it  is  not 
material  thai;  the  corporation  was  not  in  fact  insolvent;  the  adjudication  of 
insolvency  by  the  State  court  will  give  rise  to- a  presumption  that  the  receiver- 
ship was  based  on  the  grounds  of  insolvency.^™    , 

(III)  Allegations  as  to  other  grownds  where  insolvency  existed. —  It  must 
appear  upon  the  face  of  the  complaint  in  the  State  court  that  the  corporation 
was  insolvent  when  it  was  filed ;  the  fact  that  the  corporation  deemed  it  neces- 
sary to,  apply  for  a  receiver  to  secure  temporary  relief  will  not  be  used  to  its 
prejudice  in  a  court  of  bankruptcy,  unless  insolvency  is  alleged  at  such  time.^"" 
Petitioning  creditors,  relying  on  this  act  of  bankruptcy,  must  allege  and 
prove  insolvency  when  the  application  for  a  receiver  or  trustee  was  made,  and 
if  the  receivership  or  trusteeship  was  secured  upon  the  application  of  apy 
other  person,  it  must  be  shown  that  such  receivership  or  trusteeship  was 
obtained  because  of  insolvency.^*^    There  is  some  confusion  as  to  this  question. 


67,  142  Fed.  927,  revg.  13  Am.  B.  R.  725j,, 
Iji  re  Hudson  River  Eleo.  Power  Co.  (D.  C, 
N.  Y.),  23  Am.  B.  R.  191,  173  Fed.  934, 
ifi  which  ease  it  was  held  that  the  appoint- 
ment of  a.  temporary  receiver  hj  a  Federal 
circuit  court,  on  allegations  of  insolvency, 
mismanagement,  etc.,  which  iare  denied  and 
not  yet  tried,'  does  not  constitute  an  act  of 
bankruptcy. 

275.  In  re  Boston,  etc.,  Minmg  Co.  (D.  C, 
Mass.),  24  Am.  B.  R.  923,  181  Fed.  422. 

276.  Hooks  V.  Aldridge  (C.  C.  A.,  5th 
Cir.),  16  Am.  B.  R.  658,  145  Fed.  865. 

277.  Matter  of  Spalding  (C.  C.  A.,  2d 
Cir.),  14  Am.  B.  R.  129,  139  Fed.  244,  hold- 
ing that  the  appointment  of   a  receiver   in 

,  a  creditor's  action  on  the  ground  that  the 
debtor  had  disposed,  and  was  threatening 
to  dispose,  of  his  property  with  intent  to 
defraud  his  creditors,  is  not  sufficient  to 
constitute  an  act  of  bankruptcy  under  this 
subsection.  See  In  re  Butler  &  Co.  (C.  C. 
A.,  1st  Cir.),  207  Fed.  706;  Blackstone  v. 
Everybody's  Store  (C.  C.  A.,  1st  Cir.),  30 
Am.  B.  R.  497,  207  Fed.  752.  In  re  Columbia  . 
Real  Estate  Co.  (D.  C,  N.  J.),  30  Am.  B.  R. 
471,,  205  Fed.  980. 

Where  an  order  of  a  State  court  appoint- 
ing a  receiver  for  a  corporation  and  the  pe- 
tition upon  which  such  order  was  made 
clearly  shows  that  the  appointment  was 
made  on  the  ground  of  insolvency,  the  cred- 
itors of  the  corporation  may  insist  that  its 
assets  be  administered  by  the  bankruptcy 
court.     Doyle-Kidd   Co.    v.   Sadler-Luck    Co. 


(D.  C,  Ark.),  30  Am.  B.  R.  602,  206  Fed. 
813;  Butler  &  Co.  v.  Palmenberg  (C.  C.  A., 
1st  Cir.),  30  Am.  B.  R.  502,  207  Fed.  705. 

878.  Maplecroft  Mills  v.  Childs  (C.  C.  A., 
4th  Cir.),  35  Am.  B.  R.  311,  226  Fed.  415, 
holding  that  it  was  not  the  intention'  of 
Congress  to  have  the  same  apply  when  the 
facts  upon  which  a  receiver  was  appointed 
by  the  State  court  only  show  thiat  its  assets 
would  not  bring  enough  to  pay  its  debts  at«i 
forced  .sale,  or  where  there  was  immanent 
■danger  of  insolvency ;  revg.  33  Am.  B.  R. 
815,  218  Fed.  619. 

279.  In  re  Pickens  Mfg.  Co.  (D.  C,  Ga.), 
20  Am.  B.  R.  202,   158  Fed.  894. 

280.  Appointment  of  receiver  of  corpora- 
tion by  State  court. —  The  fact  that  a  cor- 
poration deemed  it  necesaaiy  to  apply  to  the 

"State  court  for  the  appointment  of  a  receiver 
in  order  to  enable  it  to  secure  temporary 
relief  should  not  be  used  to  its  prejudice  in  a 
court  of  bankruptcy,  unless  it  clearly  appears 
upon  the  face  of  the  complajint  filed  in  the 
State  court  that  the  corporation  was  in- 
solvent within  the  meaning  of  the  Bank- 
ruptcy Act  at  the  date  of  the  filing  of  the 
same.  Maplecroft  Mills  v.  Childs  et  al.  (C. 
C.  A.,  4th  Cir.),  35  Am.  B.  R.  311,  226  Fed. 
415. 

281.  In  re  Edward  Ellsworth  Co.  (D.  C, 
N.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699, 
in  which  the  court  said:  "The  bankruptcy 
act  has  not  superseded  the  right  and  power 
of  a  court  of  equity  to  take  charge  of  the 
property    of    an    insolvent    corporation    for 
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The  district  court  in  the  Maplecroft  Mills  case  argued  ably  that  if  the  real 
cause  of  the  receivership  was  the  insolvency  of  the  corporation  at  the  time  the 
application  for  a  receiver  was  made,  the  allegation  of,  other  grounds  in  such 
application  ought  not  to  control  the  character  of  the  act.^*^  And  it  has  been 
held  that  if  the  receivership  was  at  the  instance  of  an  insolvent  corporation, 
it  is  immaterial  that  the  receivership  was  ordered  for  a  cause  other  than 
insolvency,  it  appearing  that  the  corporation  was  actually  insolvent  at  the 
time  the  application  was  made.^**  But  if  it  appear  upon  an  application  made 
for  a  receivership  under  State  laws  authorizing  such  receivership  upon  the 
invitation  of  outside  parties,  it  must  appear  that  insolvency  was  the  cause  of 
the  application ;  if  it  appear  in  such  a  case,  from  the  pleading  and  the  evidence 
adduced,  that  the  appointment  is  made  for  some  other  cause  than  the  insolvency 
of  the  debtor,  it  is  not  an  act  of  bankruptcy  under  this  subsection,  although 
it  may  appear  that  the  debtor  was  in  fact  insolvent  when  the  receiver  was 
appointed.^®* 


the  protection  of  stockholders  and  creditors, 
marshal  the  saime,  recognize  and  enforce 
valid  liens  and  priorities  and  equitahly 
distribute  the  surplus  proceeds  among  its 
creditors.  It  is  only  where  a  receiver  has 
been  appointed  in. another  court  because  of 
insolvency, '  as  that  term  is  defined  ,  in  ithe 
bankruptcy  law,  or  where  the  corporation 
on  its  own  initiative  has  applied  for  the 
appointment  of  a  receiver  or  custodian  of 
its  property,  that  an  act  of  bankruptcy 
under  §  3-a   (4)   has  been  committed." 

Evidence  of  insolvency. —  The  appointment 
of  a  receiver  of  a  corporation  by  the  State 
court  of  Washington  "for  the  reason  that 
said  corporation  is  utterly  insolvent  and 
unable  to  meet  or  pay  its  ohligations,"  in 
the  absence  of  iiestimony,  is  not  conclusive  of 
the  insolvency  of  the  -corporation,  within  the 
meaning  of  section  1(15)  of  the  Bankruptcy 
Act.  Unpaid  stock  subscriptions  of  a  cor- 
poration are  assets  which' must  be  considered 
in  determining  whether  or  not  the  corpora- 
tion is  insolvent,  within  the  meaning  of  the 
Bankruptcy  Act.  Matter  of  Commonwealth 
Lumber  Co.  (D.  C,  Wash.),  35  Am.  B.  K. 
202,  22(i  Fed.  415. 

282.  Where  real  ground  of  appointment  is 
insolvency. —  If  the  effect  of  the  action  of  the 
State  court  in  the  taking  possession  of  the 
assets  of  the  corporation  be  in  result  to  sub- 
tract from  the  operation  of  the  Bankruptcy 
Act  that  which  would  be  subject  to  it,  the 
so  wording  of  the  order  that  the  State 
court's  action  may  be  placed  on  another 
ground  would  not  be  effective  to  prevent  the 
operation  of  the  Bankruptcy '  Act.  In  other 
words,  where  the  real  and  substantial  result 
of  the  State  court's  order  was  that  a  re- 
-ceiver  was  appointed  because  of  the  insol- 
vency of  the  corporation,  and  the  effect  of 
the  proceedings  in  the  State  court  should 
logically  be  to  wind  up  and  liquidate  the 
assets  of  the  corporation  and  distribute  them 
as  the  assets  of  an  insolvent  corporation  the 
operation  of  the  Bankruptcy  Act  cannot  be 
defeated  because  in  the  proceedings  or  plead- 


ings or  orders  or  decrees  of  the  State  court 
its  action  may  be  based  upon  no  ground  at 
all,  or  upon  any  other  ground  than  insol- 
vency. To  hold  otherwise  would  be  to  allow, 
ill  any  case  where  for  the  purpose  of  effecting 
such  results  pretensive  gix>unds  were  alleged 
for  appealing  to  the  State  court,  the  whole 
distribution  and  liquidation  of  the  assets  of 
an  insolvent  and  bankrupt  corporation  to  te 
taken  away,  and  creditors  to  be  deprived  of 
that  which  by  paramount  statute  is  intended 
for  their  benefit  under  a  general  and  uni- 
form system  of-  administration  of  insolvent 
corporations.  Matter  of  Maplecroft.  Mills 
(D.  C,  S.  Car.),  33  Am.  B.  E.  815,  218 
Fed.  659,  revd.  35  Am.  B.  E.  311,  226  Fed. 
415. 

283.  James  Supply  Co.  v.  Dayton  Coal  Co. 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  649,  223 
Fed.  991;  Hill  v.  Electric  Co.  (C.  C.  A., 
6th  Cir.),  32  Am.  B.  E.  332,  214  Fed.  243. 

284.  In  re  Douglas  Coal  &  Coke  Co.  (D. 
C,  Tenn.),  12  Am.  B.  E.  539,  131  Fed.  769; 
In  re  Spalding  (C.  C.  A;,  2d  Cir.),  14  Am. 
B.  E.  129,  139  Fed.  245;  In  re  Edward 
Ellsworth  Co.  (D.  C,  N.  Y.),  23  Am.  B.  R. 
284,  173  Fed.  699,  citing  this  work,  and  hold- 
ing that  the  court  is  precluded  from  con- 
sidering '  evidence  alumde  to  contradict  the 
decree  or  judgment  of  another  court  appoint- 
ing receivers  and  setting  forth  the  basis  of 
sudh  appointment. 

Imminent  danger  of  insolvency,  as  alleged 
in  a.  bill  by  a  stockholder  for  the  appoint- 
ment of  a  receiver,  and  the  subsequent  ap- 
pointment based  thereon,  is  insuflScient.  In 
re  Perry  Aldrich  Co.  ( D.  C,  Mass. ) ,  21  Am. 
B.  E.  244,  165  Fed.  249. 

Winding  up  affairs  of  partnership. —  In 
the  case  of  Moss  National  Bank  v.  Arend 
(C.  C.  A.,  6th  Cir.),  16  Am.  B.  E.  867,  146 
Fed.  351,  an  application  was  made  for  the 
appointment  of  a  receiver  by  the  adminis- 
trator of  a  deceased  partner  under  the  pro- 
visions of  the  Ohio  statute.  The  court  said: 
"  It  is  conceded  that  this  was  not  a  case 
where,  'because  of  insolvency  a  receiver  has 
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(IV)  Proof  of  insolvency.- — The  burden  is  upon  the  petitioning  creditors 
to  show  insolvency.^^^  The  record  of  the  court  appointing  the  receiver  may 
be  used  to  prove  the  fact  that  the  receivership  was  obtained  because  of  the 
insolvency  of  the  debtor,  and  if  the  grounds  are  stated  in  the  record  extrinsic 
evidence  is  not  admissible  to  vary  the  terms  thereof.^^''  It  is  not  sufficient 
to  show  that  the  receiver  was  appointed  under  a  State  statute  which  authorized 
a  receivership  where  the  directors  assert  that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature;  this  on  the  assumption  that  the  corporation 


been  put  in  charge  of  property,'  because 
clearly  the  receiver,  was  not  appointed  be- 
cause of  insolvency,  'but  because  of  the 
death  of  a  partner  and  to  wind  up  the  parlj 
nership.  But  it  is  submitted  that,  since  the 
firm  and  the  surviving  partner  were  insol- 
vent, and  the  latter  joined  in  the  applica- 
tion, he  '  being  insolvent,  applied  for  a  re- 
ceiver or  trustee  for  his  property '  and  there- 
fore committed  an  act  of  bankruptcy.  But, 
as  held  by  the  court  below,  the  surviving 
partner  never  really  applied  for  a  receiver. 
He  had  no  power  under  the  Ohio  statute  to 
apply  for  a  receiver.  He  bad'  the  option  of 
taking  the  interest  of  the  deceased  partner 
at  an  appraisement.  He  had  thirty  days  in 
which  to  exercise  this  option.  He  did  not 
want  the  interest  at  the  appraisement,  so  he 
waived  the  thirty  days  and  immediately  de- 
clared his  intention  of  not  exercising  the 
option.  When  he  had  done  this,  he  had  ex- 
hausted the  power  conferred  upon  him  by  the 
statute.  It  then  became  the  positive  duty 
of  the  administrator  to  apply  for  the  appoint- 
ment of  a  receiver  to  wind  up  the  business- 
This  duty  was  discharged  and  the  receiver 
was  appointed  on  the  application  of  the  ad- 
ministrator and  for  the  purpose  of  winding 
up  the  partnership." 

Under  these  circum-stancea  it  was  held  that 
the  surviving  partner  did  not  commit  an  act 
of  bankruptcy  by  joining  in  the  application 
for  the  appointment  of  a  receiver. 

285.  Butler  &  Co.  v.  Palmenberg  (C.  C. 
A.,  1st  Cir.) ,  30  Am.  B.  K.  502,  207  Fed.  705; 
Mapleeroft  (Mills  v.  Childs  (C.  C.  A.,  4th 
Cir.),  35  Am.  B.  R.  311,  226  Ted.  415. 

286.  Record  of  proceedings  in  State  court. 
—  In  the  case  of  Blue  Mountain  Iron  &  Sup- 
ply Co.  V.  Portner  (C.  C.  A.,  4th  Cir.),  12 
Am.  B.  E.  559,  131  Fed.  57,  the  fcourt  said: 
"The  essential  element  in  the  alleged  act  of 
bankruptcy  is  insolvency.  As  stated  the 
petitioning  creditors  have  alleged  and  the 
jury  found  by  the  verdict  that  the  defendant 
corporation  was  insolvent  on  the  day  the 
receivers  were  appointed  and  on  the  day  the 
petition  in  bankruptcy  was  filed.  The  jury 
found  as  a  fact, 'that  it  was  'because  of  in- 
solvency '  the  receivers  were  put  in  charge  of 
the  Company's  property."  And  as  stated  in 
another  place  in  its  opinion :  "  At  all  events 
the  issue  was  made  and  submitted  in  the 
bankrupt  court  and  the  best  evidence  of  the 
appointment  of  the  receivers  was  the  record 
of  the   proceedings    in    equity    in    the    court 


which  made  the  appointment.  It  was  the 
basis  of  the  issue,  and  could  have  been 
proved  in  no  other  way.  The  record  was 
obtained  for  this  purpose,  and  no  authority 
is  cited  holding  that  the  best  evidence  of  a 
proceeding  in  a  court  of  equity  is  not  ti»e 
record  of  the  'proceeding.  The  record  of  the 
proceeding  in  court  was  the  best  evidence 
and  there  was  no  error  in  admitting  it." 
See  also  In  re  Spalding  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  R.  129,  139  Fed.  244,  in  which 
case  it  was  held  that  the  court  could  base 
its  determination  as  to  the  commission  of 
an  aet  of  bankruptcy  by  the  debtor  upon 
the  record  of  the  court  appointing  a  receiver 
and  the  order  of  appointment  which  recited 
the  grounds  for  the  appointment  as  being  a 
threatened  disposition  of  the  debtor's  prop- 
erty in  fraud  of  creditors. 

In  Matter  of  Mapleeroft  Mills  (D.  C,  S. 
Car.),  33  Am.  B.  R.  815,  218  Fed.  659  (re- 
versed on  other  groundis,  35  Am.  B.  R.  311, 
226  Fed.  415),  the  court  Said:  "It  will  be 
seen  by  the  language  of  the  Bankruptcy  Act 
that  under  this  last  clause  insolvency  itself 
is  not  made  one  of  the  substantial  issues  to 
be  tried  as  an  issue  of^act  in  the  bankrupt- 
court  except  in  so  far  as  the  appointment  of 
a  receiver  or  trustee  has  been  because  of 
insolvency.  In  other  words,  if  the  action 
of  the  court  appointing  a  receiver  was  based 
upon  insolvency,  that  is  the  only  question  for 
determination,  and  in  itself  would  appear  to 
determine  the  question  of  insolvency  as  ad- 
judicated in  the  order  making  the  appoint- 
ment. It  is  not  necessary  under  this  sub- 
division that,  in  addition  to  evidence  show- 
ing the  appointment  of  a  receiver  by  the 
court  appointing  the  receiver  because  of  in- 
solvency, evidence  should  be  additionally  pro- 
duced outside  of  the  action  of  the  court  to 
show  that  the  alleged  bankrupt  was  in  fact 
insolvent.  In  other  words,  it  is  not  neces- 
sary, upon  an  application  for  involuntary 
bankruptcy  under  this'  last  clause,  to  prove 
both  that  the  alleged  bankrupt  had  had  a 
receiver  appointed  because  of  insolvency,  and 
in  addition  and  wholly  dehors  of  this  order 
of  appointment  the  alleged  bankrupt  was 
actually  insolvent,  but  to  establish  only  that 
the  receiver  was  appointed  by  the  court  ap- 
pointing him  because  of  insolvency,  which 
involves  and  establishes  the  existence  of  in- 
solvency. This  question  is  to  be  determined 
principally  by  the  inspection  of  the  record 
of  the  court  appointing  the  receiver." 
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might  be  solvent  though  temporarily  unable  to  meet  maturing  obligations.^"^ 
If  the  records  and  findings  of  the  court  below  show  that  a  receiver  of  a  corpora- 
tion was  appointed  because  of  insolvency  it  is  sufficient  although  the  statutes 
under  which  the  proceeding  for  the  appointment  of  a  receiver  was  instituted 
did  not  provide  that  insolvency  was  the  cause  of  the  receivership.^"^  It  has 
been  held,  however,  that  where  a  petition  is  filed  against  a  corporation  because 
of  the  appointment  of  a  receiver  in  a  State  court,  it  is  entitled  to  a  hearing 
on  the  question  of  insolvency  and  is  not  concluded  by  the  finding  of  the  State 
cour-t  on  that  issue.^"*  • 

■  (5)  Meaning  of  words.t—  "  Insolvent "  has  the  same  meaning  here  as 
elsewhere  in  the  statute. ^'^  The  amendment  thus  makes  insolvency  an  essential 
element  of  proof  in  receivership  cases. ^*^  The  insolvency  referred  to  is  that 
which  falls  within  the  definition  of  the  term  as  used  in  the  act;  it  will  not 
suffice  to  allege  insolvency  in  the  terms  of  a  State  statute,  as  for  instance,  in 
the  sense  of  the  inability  of  the  alleged  bankrupt  to  meet  its  current  obliga- 
tions.^^ "Applied  for  "  manifestly  means  the  voluntary  application  of  the 
copartnership  or  of  a  corporation  under  resolution  of  its  board  of  directors 
or  otherx  governing  body,  as  regulated  or  prescribed  by  the  State  law  of  which 
the  corporation  is  the  creature.^*  "  Been  put  in  charge  of  "  clearly  indicates 
every  other  means  of  securing  the  appointment  of ,  a  receiver,  as  when  the 


887.  Sehumert  &  Warfield,  Ltd.  v.  Security 
Brewing  Co.  (D.  C,  La.),  28  Am.  B.  E.  676, 
199  Fed.  358,  which  arose  xtnder  a  Louisiana 
statute  authoring  a  receivership  for  certain 
enumerated  causes,  one  of  which  is  when  the 
board  of  directors  have  declared  by  resolu- 
tion that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature,  but  the  stat- 
ute does  not  provide  for  the  appointment  of  a 
receiver  at  the  instance  of  a  creditor  on  the 
ground  of  insolvency,  unless  he  has  a  final 
and  executory  judgment.  It  was  held,  that 
conceding  that  the  State  court  had  juris- 
diction to  appoint  a,  receiver  on  the  ground 
of  insolvency,  in  the  proceedings  then  before 
it,  it  could  not  be  presumed  that  the  receivers 
were  appointed  'because  of  insolvency,  since 
the  corporation  might  have  been  solvent, 
although  unable  to  meet  its  debts  as  they 
matured. 

288.  In  re  Belfast  Mesh  Underwear  Co.  (D. 
C,  Ct.),  18  Am.  B.  E.  620,  153  Fed.  224,  in 
which  case  the  court  said :  "  It  seems  to 
me  that  upon  this  record  alone  it  must  be 
apparent  to  any  reasonable  mind  that  the 
facts  found  by  the  court  show  that  it  was 
'  because  of  insolvency '  that  the  receiver  was 
appointed.  The  record  certainly  does  not 
show  conclusively  that  insolvency  was  not 
the  cause  or  one  of  the  causes  which  led 
to  the  appointment.  It  may  be  said  to  ex- 
hibit a  prima  fade  showing  of  insolvency  of 
suflBcient  force  to  put  the  respondent  cor- 
poration in 'this  court  upon  its  proofs.  If 
such  ruling  be  adopted  no  harm  can  come 
to  any  one  hereafter.  If  applications  shall 
be  made  ta  the  state  courts  for  receivers  in 
cases  where,  beyond  question,  the  corporation 
is  solvent,  the  record  in  the  state  court  will 


undoubtedly  proclaim  the  fact  in  a  convinc- 
ing way."' 

289.  In  re  Pickens  Mfg:  Co.  (D.  C,  Ga.), 
20  Am.  B.  R.  202,  158  Fed.  894. 

If  the  record  shows  facts  which  do  not 
constitute  insolvency  under  the  bankruptcy 
act,  the  appointment  of  a  receiver  based 
thereon  would  not-  be  an  act  of  bankruptcy. 
In  re  Golden  Malt  Cream  Co.  (C.  C.  A.,  7th 
Cir.),  21  Am.  B.  E.  36,  164  Fed.  326. 

290.  See  §  1  (15).  Butler  &  Co.  v.  Pal- 
menberg  (C.  G.  A.,  1st  Cir.),  30  Am.  B.  R. 
.502,  307     ed.  705. 

291.  As  to  burden  of  proof,  see  "Solvency 
where  Act  of  Bankruptcy  is  a  Receivership," 
post,  in  this  Section  of  this  work. 

292.  Insolvency  as  defined  under  State  stat- 
ute.—  A  receivership  is  not  an  act  of  banl- 
ruptcy,  unless  created  "  because  of  insolv- 
ency," as  insolvency  is  defined  by  the  Bank- 
ruptcy Act.  A  complaint  in  la  suit  in  a 
State  court  for  the  appointment  of  a  receiver 
of  a  corporation,  alleging  that  the  defendant 
is  without  money  or  credit,  and  "  is  now  and 
for  a  considerable  time  last  past  has  been 
wholly  insolvent  and  unable  to  pay  its  just 
debts  and  obligations  as  they  mature  and 
fall  due  in  the  regular  course  of  business," 
and  an'  order  finding  all  the  allegations  to 
be  true  and  appointing  a  receiver,  are  in- 
sufficient to  establish  that  the  receiver  was 
appointed  because  of  insolvency,  within  the 
meaning  of  section  3a  (4)  of  the  Bankruptcy 
Act.  Matter  of  Butte  Duluth  Mining  Co. 
(D.  C,  Mont.),  36  Am.  B.  E.  101,  227  Fed. 
334. 

293.  Text  cited  with  approval  in  In  re 
Gold  Run  Mining  &  Tunnel  Co,  (D.  C,  Col.), 
29  Am.  B.  E.  563,  200  Fed.  162. 
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State  or  a  'creditor  proceeds  against  the  corporation  for  its  dissolution.^'* 
"  Trustee,"  of  course,  means  much  the  same  as  "  receiver;"  the  nomenclature 
being  different  in  different  States.  The  intention  of  the  amendment  of  1903 
being  clear,  there  would  appear  little  doubt  that  any  act,  procedure,  or  process 
for  the  winding  up  of  insolvent  corporations  or  copartnerships,  •  which  sub- 
stantially abridges  or,  deprives  creditors  of  the; right  to  a  trustee  of  their  own 
chposing,  or  of  the  greater  right  to  compel  prorating  between  all  creditors  of  the 
same  class,  or  any  pther  right  given  them  by  the  bankruptcy  law,  wiU,  provided 
the  sdleged  bankrupt  is  insolvent  at  the  time  of  the  commission  of  the  act 
compmined  of  and  that  act  be  within  the  four  months'  "period,  amount  to  an 
act  of  bankruptcy.  The  importance  of  this  change  cannot  he  overeptimated.^^ 

(6)  PEECEDEiirTs  UNDER  FOEMEE  LAW. —  The  law  of  1867  applied  to  "  all 
moneyed,  business,  or  commercial  corporations  and  joint-stock  companies." 
This  section  also  provided  that  "  upon  the  petition  of  any  creditor  of  such 
corporation  or  company,  the  like  proceedings,  shall  be  ha(i  and  taken  as  are 
provided  in  the  case  of  debtors."  But  the  corresponding  acts  of ,  bankruptcy 
under  the  former  law,^'®  are  not  sufficiently  analogpus  to  fumish  reliable 
precedents ;  in  each  the  element  of  intent  was  essential.  A  voluntary  receiver- 
ship of  a  corporation  may,  of  course,  amount  to  "  a  transfer  of  his  (its) 
creditors ;"  so  may  it  also  be  "  a  transfer  of  money  or  other  property,"  or 
"  the  procuring' of  its  property  to  be  taken  on  legal  process,"  each  with  intent 
to  prefer;  or  "with  the  intent  by  such  disposition  of  his  (its)  property  to 
defeat  or  delay  the  operatioij.  of  the  act."  But  now,  not  even  the  result, 
much  less  the  intent,  is  the  essential  test.  The  mere  fact  of  the  appoint- 
ment of  a  receiver  or  trustee,  nay,  even  a  mere  application  for  such  an  appoint- 
ment coupled  with  insolvency,  is  enough.  However,  it  was  held  under  the  law 
of  1867,  that  the  appointment  by  a  State  court  of  a  receiver  of  a  corporation' 
is  "a  taking  on  legal  process;"  ^^  and  the  fact  that  the  corporation  was  extinct, 
i^  having  been  dissolved  by  the  State  law,  was  held  not  a  bar  to  the  proceeding 
in  bankruptcy,  or  to  oust  the  Federal  court  of  jurisdiction.^®* 

(7)  Eefeeence  to  othee  sections. —  IJseful  references  to  other  sections 
will  be  found  in  the  foot-note.^'® 

e.  Fifth  act  of  bankruptcy;  a  confession  of  bankruptcy. — (1)  In  geneeal. — 
A  person  commits  an  act  of  bankruptcy  by  having  "  admitted  in  writing  his' 
inability  to  pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on 
that  ground."  The  importance  of  this  act  of  bankruptcy  rests  mainly  upon 
its  application  to  a  corporation.  It  is  not  to  be  expected  that  in  his  corre- 
spondence a  debtor  who  is  a  natural  person  will,  for  the  purpose  of  getting 
into  bankruptcy,  both  confess  inability  to  pay  his  debts  and  willingness  to  be 
adjudged  a  bankrupt;  the  filing  of  a  voluntary  petition  is  more  direct.  But 
many  cprporations   are   restricted  under   the   act   from  becoming   voluntary 

294.  In  re  Spalding  (C.  €.  A.,  2dCir.),  299.  For  estoppel  where  the  creditors  have 
14  Am.  B.  K.  129,  132,  139  Fed.  243.  assented   to   the   assignment    and   later    seek 

295.  The  text  is  quoted  with  approval  by  to  petition  the  assignor  into  bankruptcy, 
Judge  Speer  in  In  re  Electric  Supply  Co.  (D.  see  §  59-b.  For  stays  on  assignment  proceed- 
C,  Ga.),  23  Am.  B.  R.  647,  653,  175  Fed.  ings  in  the  State  courts,  see  §§  2(15)  and 
*'12-  Una,     For  jurisdiction  of  the  court  of  bank- 

296.  Act  of  1867    §  39,  R.  S     §  5,021.        '  ruptcy  over  the  assigned  estate,  both  before 

297.  In  re  Merchants    Ins.  Co.,  Fed.  Cas.  and   after  adjudication,   see   §§   2(3);    (15), 

'''tio    m,,       v„        13     ,     ^  T      •  •  ^  :,       ^'^'  ^^'  ^"^  *'^"*-    ^°i'  effect  of  adjudication 

298.  Thornhill  v.  Bank  of  Louisiana,  Fed.  on  title  transferred  ibv  a  General  assignment 
Cas.  13,992,  affg.  s.  c.  Fed.  Cas.  13,990.  see  §  70-.a.  "  °y  «■  general  assignmem;, 
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bankrupts  except  as  they  confess  their  inability  to  pay  their  debts  and  their 
willingness  to  be  adjudged  bankrupt  under  this  statute,  in  which  event  invol- 
untary proceedings  may  be  instituted  against  them.  Indeed  the  value  of  this 
act  of  bankruptcy  did  not  appear  until  the  determination  that  corporations 
might  through  it  become  in  effect  voluntary  ban-krupts  was  generally .  recog- 
nized.^"*' The  amendment  of  §  4  by  the  amendatory  act  of  1910,  permitting 
any  business  or  mercantile  corporation  except  a  municipal,  railroad,  insurance 
or  banking  corporation  to  become  a  bankrupt  has  materially  lessened  the  force 
and  effect  of  this  clause  of  the  section.*"^  The  filing  of  a  voluntary  petition 
is  itself  treated  as  an  act  of  bankruptcy.^**'' 

I  (2)  Essential  elements. — (I)  In  general. —  Three  things  seem  to  be  neces- 
sary to  constitute  this  act:  (1)  a  writing  signed  by  the  debtor  or  some  officer  or 
agent  duly  authorized;  (2)  a  distinct  admission  therein  of  his  inability  to  pay 
his  debts;  and  (3)  an  unqualified  expression  of  willingness  to  be  adjudged  a 
bankrupt  on  that  ground.  Thus,  where  the  officer  of  a  corporation  was  deputized 
to  execute  such  a  writing,  provided  a  petition  should  be  filed  against  it,  it  is 
not  an  act  of  bankruptcy. ^"^  If  the  "writing  is  sufficient,  the  fact  that  the 
debtor  requested  certain  creditors  to,  file  a  petition  against  him  does  not  affect 
the  character  of  the  act.'"*  When  this  act  of  bankruptcy  is  alleged,  the  question 
of  insolvency  is  immaterial.'"^ 

(II)  Acts  of  directors  of  corporation.— 1\  is  sufficient  in  legal  effect  if 
the  board  of  directors  of  a  corporation  who  were  charged  with  the  conduct  of 
its  business,  declare  the  inability  of  the  corporation  to  pay  its  debts,  and 
its  willingness  to  be  adjudged  a  bankrupt,  in  accordance  with  the  legal  require- 
ments specified.'"®     Of  course  the  power  of  a  board  of  directors  to  bind  the 


300.  In  re  Marine  Machine  Co.  (D.  C, 
N.  Y.),  1  Am.  B.  R.  421,  100  Fed.  439:  In 
re  Kelly  Dry  Goods  Co.  (D.  C,  Wis.),  4 
Am.  B.  R.  528,  102  Fed.  747.  Contra:  In  re 
Bates  Machine  Co.  (D.  C,  Mass.),  1  Am. 
B.  E.  129,  91  Fed.  625.  In  the  case  of  In  re 
Moench  (€.  C.  A.,  2d  Cir.),  12  Am.  B.  R. 
240,  243,  130  Fed.  685,  the  court  siated: 
"  When  all  commit  either  the  fourth  or  fifth 
act  of  bankruptcy,  when  three  creditors  stand 
ready  at  once  to  take  advantage  of  it  hy 
filing  a  petition,  the  corporation  may  achieve 
the  object  which  the  act  forbids  it  to  secure 
by  its  own  voluntary  petition." 

301.  See  Bankrupt  Act,  §  4,  and  discussion 
thereunder,  sub-title  "  Voluntary  Bank- 
ruptcy." 

302.  In  re  Forces  (D.  C,  Mass.),  U  Am. 
B.  R.  787,  791,  128  Fed.  137,  in  which  case 
it  was  held  that  a  voluntary  petition  filed 
by  one  partner  was  an  act  of  bankruptcy. 
In  the  case  of  Hanover  National  Bank  v. 
Moyses,  186  U.  S.  181,  8  Am.  B.  R.  1,  '0, 
46  L.  Ed.  1113,  the  court  said:  "The  sched- 
ules muist  be  verified  and  the  petition  must 
state  that  '  bankrupt  owes  debts  which  he  la 
unable  to  pay  in  tfuU,'  and  'that  he  is  Will- 
ing to  surrender  all  his  property  for  the  bene- 
fit of  his  creditors,  except  such  as  is  exempt 
by  law.'  This  establishes  theise  iacts,  so 
far  as  the  degree  of  bankruptcy  is  concerned, 
and  he  has  committed  an  act  of  bankruptcy 
in  filing  the  petition." 


303.  In  re  Baker ^Ricketson  Co.  (D.  C., 
Mass. ) ,  4  Am.  B.  R.  605,  97  Fed.  489. 

304.  Matter  of  Duplex  Radiator  Co.  (D.  C, 
N".  Y.),  15  Am.  B.  R.  324,  142  Fed.  906. 

305.  In  re  Duplex  Radiator  Co.  (D.  C, 
N.  Y.),.15  Am.  B.  R.  324,  142  Fed.  906. 

Insolvency  unnecessary.—  Where  the  act  of 
banl^uptcy  charged  is  that  a  corporation  has 
admitted  in  waiting  its  inability  to  pay  its 
debts  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground,  the  question  of 
actual  insolvency  is  immaterial.  In  re  Mc- 
Nally  Co.   (Ref.,  N.  Y.),  29  Am.  B.  R.  772. 

Admission  of  insolvency  and  consent  to 
adjudication. —  Although  the  question  of  solv- 
ency or  inaolvency  is  immaterial  where  the 
act  of  bankruptcy  is  the  written  admission 
referred  to  in  the  act,  the  apposing  creditors 
may  set  up  that  the  proceedings  are  the  re- 
sult of  fraud  and  collusion  between  the  bank- 
rupt and  the  petitioners.  Such  an  answer  ex- 
amined and  held  to  be  insufficient.  Matter 
of  Cohn  (C.  C.  A.,  3d  Cir.),  35  Am.  B.  R. 
735,  227  Fed.  843. 

Solvency  is  no  defense  to  a  petition 
chargihg  an  act  of  bankruptcy  under  section 
3a (5)  of  the  bankruptcy  act,  consisting  f 
an  admission  in  writing  of  the  bankrupt's  in- 
ability to  pay  its  deibts  and  its  willingness 
to  be  adjudicated  a  bankrupt  on  that  ground. 
Matter  of  Russell  Wheel  &  Foundry  Co.  (D. 
C,  Mich. ) ,  35  Am.  B.  R.  66,  222  Fed.  569. 

306.  In  re  Moench  &  Sons  Co.    (D.  C,  N. 
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corporation  in  this  respect  will  be  governed  by  State  statutes  and  the  decisions 
of  the  State  courts  thereunder. ^""^  A  State  statute  limiting  the  power  of  a 
corporation  to  dispose  of  its  assets  without  the  consent  of  its  stockholders  would 
not  prevent  directors  admitting  its  insolvency  and  its  willingness  to  be  adjudged 
a -bankrupt.^"*  Directors  holding  over  because  of  a  failure  to  elect  their 
successors  may,  at  a  legally  convened  meeting,  execute  the  necessary  instrli- 


Y.),  10  Am.  B.  E.  656,  123  Fed.  965;  in 
which  case  it  was  also  held  that  petitioning 
creditors  are  not  estopped  from  alleging  a 
resolution  adopted  by  a  board  of  directocrs 
as  an  act  of  bankruptcy,  on  the  ground  that 
collusion,  chiarged  by  an  answering  creditor, 
who  would  obtain  a  preference  by  attachment 
if  the  petition  were  dismissed.  This  case 
was  affirmed  in  12  Am.  B.  R.  240,  130  Fed. 
685. 

Directors  may  admit  Insolvency  and  will- 
ingness although  proceedings  have  been  in- 
stituted to  sell  franchises  and  property  of 
the  corporation ,  and  distribute  the  proceeds 
thereof.  Cresson,  etc..  Coal  &  Coke  Co.  v. 
Stauffer  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  E. 
573,  48  Fed.  981.  See  also  In  re  Mutual 
Mercantile  Agency  (D.  C,  N.  Y.),  6  Am.  B. 
R.  607,  111  Fed.  152;  In  re  Peter  Paul  Book 
Co.  (D.  C,  N.  Y.),  5  Am.  B. -R.  105,  104 
Fed.  786;  In  re  Kelly  Dry  Goods  Co.  (D.  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  747;  In  re 
Marine  Machine  &  Conveyor  Co.  (D.  C,  N. 
Y.),  1  Am.  B.  R.  421,  91  Fed.  630. 
.  Unqualified  admission  of  insolvency. —  A 
resolution  of  the  board  of  directors  of  a 
corporation  by  which  an  attorney  was  au- 
thorized, to  represent  it  generally  in  any 
suit  or  suits  or  bankruptcy  proceedings  then 
pending  or  that  might  be  brought,  and  to  ' 
agree  on  behalf  of  the  corporation  to  the  ap- 
pointment of  a  receiver,,  is  not  the  unqualified 
written  admission  hy  the  corporation  of  its 
inability  to  pay  its  debts  and  its  willingness 
to  be  adjudged  a  bankrupt  on  tliat  ground, 
required  to  constitute  an  act  of  bankruptcy 
within  the  meaning  of  the  statute.  In  re 
Southern  Steel  Co.  (D.  C,  Ala.),  22  Am. 
B.  iR.  476,  169  Fed.  702.  The  adoption  of 
a  resolution  by  a  board  of  directors  admitting 
inability  to  pay  debts  and  expressing  a  will- 
ingness to  be  adjudged  a  'bankrupt  is  Suf- 
ficient to  warrant  adjudication,  although 
some  of  the  directors  received  no  notice  of 
the  meeting,  when  it  appeared  that  no  action 
had  been  taken  by  them  to  set  aside  the 
proceedings  based  upon  such  resolution.  In 
re  Lisk  Mfg.  Co.  (D.  C,  N.  Y.),  21  Am. 
B.  R.  674,  167  Fed.  411. 

Validity  of  resolution  admitting  insolvency. 
—  Where  five  of  the  eight  members  of  the 
board  of  directors  of  a  corporation*  were 
present  and  unanimously  adopted  a  resolu- 
tion admitting  the  corporation's  inability  to 
pay  its  debts,  and  its  willingness  to  be  ad- 
judged a  bankrupt  on  that  ground,  the  fact 
ithat  two  of  the  directors  voting,  whose 
presence  was  necessary  to  constitute  a 
quorum,  were  creditors  and  at  the  time  in- 


tended to  file  a  petition  against  the  cor- 
poration, does  not  vitiate  the  resolution 
whieh  was  otherwise  valid.  Home  Powder 
Co.  V.  Geis  (C.  C.  A.,  8th  Cir.),  29  Am.  B. 
R.   580,  204   Fed.  568. 

307.  In  Oregon,  the  iboard  of  directors  of 
a  private  corporation,  in  the  absence  of  au- 
thority specifically  conferred  by  the  stock- 
holders, may  hot  commit  an  act  of  bank- 
ruptcy for  the  corporation,  by  adopting  a 
resolution  admitting  the  inability  of  the  .cor- 
poration to  pay  its  debts  and  its  willingness 
to  be  adjudged  a  bankrupt.  In  re  Quartz 
Gold  Mining  Co.,  (D.  ,C.,  Or.),  19  Am.  B.  R. 
667,  157  Fed.  243. 

In  Massachusetts. —  In  the  case  of  In  re 
Bates  Machine  Co.  (D.  C,  Mass.),  1  Am.  B. 
E..129,  91  Fed.  624,  which  arose  under  the 
Massachusetts  statute,  it  was  held  that, 
where  by  the  laws  of  the  State  under  which 
the  corporation  is  formed,  the  powers  of  its 
officers  and  directors  are  defined  and  limited, 
a  written  admission  by  the  directors  of  the 
corporation,  which  is  in  excess  of  their  au- 
thority, is  not  sufficient  to  base  an  involun- 
tary petition  in  bankruptcy  against  the  bank- 
rupt. 

Under  the  law  of  Arizona,  which  does  not 
prohibit  such  action,  the  board  of  directors 
of  a  corporation  may,  without  the  consent 
of  the  stockholders,  make  an  admission  that 
the  corporation  is  unable  to  pay  its  debts, 
and  declare  its  willingness  to  •  be  adjudged 
a  bankrjipt  on  that  ground.  Home  Po'wj  r 
Co.  V.  Geis  (C.  C.  A.,  8th  Cir.),  29  Am. 
B.  R.  580,  204  Fed.  568. 

Admission  by  board  of  directors  of  Michi- 
gan corporation. — Since  the  board  of  directors 
of  a  Michigan  corporation  may  make  or  au- 
thorize the  making  of  a  common-law  assign- 
ment they  may  commit  an  act  of  bankruptcy, 
binding  on  the  corporation,  by  admitting  m 
writing  the  inability  of  the  corporation  to 
pay  its  debts  and  its  willingness  to  be  ad- 
judicated a  bankrupt  on  that  ground.  Matter 
of  Russell  Wheel  &  Foundry  Co.  (D.  C, 
Mich.),  35  Am.  B.  E.  66,  222  Fed.  569. 

308.  Statute  preventing  transfer. — Author- 
ity given  by  the  board  of  directors  of,  a  cor- 
poration, one  of  whom  owned  nearly  all  the 
capital  stock,  for  the  making  of  a  voluntary 
petition  in  bankruptcy,  is  sufficient,  notwith- 
standing a  State  statute  prtyhi'biting  anv 
sale,  assignment,  or  (transfer  of  the^  franchise 
and  property  of  a  corporation  without  the 
consent  of  the  stockholders  holding  at  least 
two-thirds  of  the  capital  stock.  Bell  v. 
Blessing  (,C.  C.  A.,  9th  'Cir.),  35  Am.  B.  E. 
672,  225  Fed.  750. 
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ment.^"®  If  a  board  is  enjoined. from  commencing  or  prosecuting  any  proceeding 
"  involving  in  any  way  the  property  or  property  rights  "  of  the  corporation, 
the  Adoption  of  a  resolution  confessing  the  inability  of  the  corporation  to  pay 
its  debts,  and  signifying  its  willingness  to  be  adjudged  a  bankrupt  is  unau- 
thorized and  does  not  constitute  an  act  of  bankruptcy.^^"  ^Vhile  a  writing  in, 
the  exact  words  of  the  statute,  if  authoritatively  signed,*^^  is  surely  sufficient; 
yet  it  would  seem  that  any  writing^^^  which  substantially  covers  the  three 
essentials  just  stated  will  be  enough.*^ 

(III)  Officers  of  corporation.- — The  treasurer  of  a  corporation  cannot 
admit  inability  to  pay  debts  and  signify  the  willingness  of  the  corporation  to 
be  adjudged  a  bankrupt  f^*  unless,  of  course,  he  is  authorized  to  do  so  by  a 
resolution  passed  at  a  meeting  of  the  stockliolders,  or  of  the  directors ;  in  such 
a  ease  the  right  is  not  affected  by  the  appointment  of  a  receiver  in  a  State 
court."^ 

(IV)  Admission  hy  partners. —  A  written  admission  of  one  member  of  a 
firm,  purporting  to  be  made  on  behalf  of  himself  and  the  other  members  to  the 
effect  that  they  are  unable  to  pay  their  debts  and  are  willing  to  be  adjudicated 
bankruptSj  is  binding  upon  the  firm  unless  expressly  repudiated.*^® 

III.  WHEN  AND  AGAINST  WHOM  PETITION  MAY  BE  FILED, 
a.  Against  person  who  is  insolvent  and  has  committed  act  of  bankruptcy. — 

Subsection  h  of  this  section  authorizes  the  filing  of  a  petition  against  a  person 
who  is  insolvent  and  who  has  committed  an  act  of  bankruptcy  within  four 
months  after  the  commission . of  such  act.  The  word  "person"  as  here  used 
includes  a  corporation,*^^  officers,  partnerships,  and  women,*^*  but  does  not 
include  wage-earners  or  a  person  engaged  chiefly  in  farming  or  tfie  tillage 
of  the  soil.*^®  An  act  of  bankruptcy  may  be  committed  by  an  officer  or  agent 
of  a  corporation  or  by  a  member  of  a  partnership,  while  acting  in  behalf  of  the 
corporation  or  partnership  and  within  the  sco.pe  of  his  authority.*^"     If  the 

309.  Matter  of  Riley,  Talbot  &  Hunt-  (Ref.,  act,  an  admission  in  writing  on  the  part  of 
Mich.),   15  Am.   B.  K.   159.  the  corporation  of   its   inability  to  pay   its 

310.  In  re  Hudson  River  Elec.  Power  Co.  debts,  and  its  willingjiesa  to  be  adjudged  a 
(D.  C,  Jf.  Y.),  23  Am.  B.  K.  191,  173  Fed.  bankrupt  on  that  ground.  Bell  v.  Blessing 
934.  (C.    C.    A.,    9th    Cir.),    35   Am.    B.    R.    672, 

311.  In  re  Mutual  Mercantile  Agency   (D.  225  Fed.  750. 

C,  N.  Y.),  6  Am.  B.  R.  607,  111   Fed.   152.  314.  In   re  Burbank  Co.    (D.   C,  N.   H.), 

312.  Conway  v.  German  (C.  C.  A.,  4th  21  Am.  B.  R.  838,  168  Fed.  719.  An  officer  of 
Cir.),  21  Am.  B.  R.  577,  166  Fed.,  67,  hold-  a  corporation  may  not  write  a  letter  in  the 
ing  that  the  petition  must  allege  that  the  name  of  the  corporation  committing  it  to  an 
admission  of  insolvency  and  expression  of  act  of  bankruptcy  unless  expressly  authorized 
willingness  was  in  writing.  so  to  do.     In  re  Southern  Steel  Co.    (J.  C., 

313.  In  the  case  of  Brinkley  v.  Smithwick  Ala.),  22  Am.  B.  R.  476,  169  Fed.  702. 

(D.    C,    N.    C),    11    Am.    B.   H.    500,    126  315.  In  re  McNally  Co.  (D.  C,  N.  Y.  Ref.),' 

Fed.    686,    it    was   held    that    an    insolvent  29  Am.  B.  R.  772. 

debtor's  willingness  to  be  adjudged  bankrupt  316.  In  re  Kersten   (D.  C,  Wis.),  6  Am. 

on  the  ground  of  insolvency  may  be  inferred  B.  R.  516,  110  Fed.  929. 

from    the    admission    of    insolvency    in    his  317.  But  only   those   indicated   in   Bankr. 

answer  to  an  involuntary  petition.  Act,  §  4-b. 

A  resolution  of  the  board  of  directors  of  318.  See  Bankr.  Act,  §  1  (19). 

a  corporation,  authorizing  the  cashier,  treas-  319.  Bankr.   Act,   §   4-b.  •  For  persons  by 

urer,  and  bookkeeper  to  prosecute  in  the  name  whom  a  creditor's  petition  may  be  filed,  see 

of  the  corporation  a  petition  in  bankruptcy  under  §  59. 

to  final  discharge,  is  sufficient  to  authorize  320.  Richmond  Spike  &  Iron  Co.  v.  Allen 

a  voluntary  proceeding,  and  it  is  unnecessary  (C.  C.  A.,  4th  Cir.),  17  Am.  B.  R.  583,  590, 

that  the  resolution  authorize,'  in  strict  con-  148  Fed.  657;  In  re  Perley  &  Hays   (O.  C., 

formity  with  section  3a(5)  of  the  bankruptcy  Mo.),  15  Am.  B.  R.  54,  138  Fed.  927. 
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act  complained  of  is  that  of  one  partner  acting  individually  tlie  partnership 
cannot  be  charged  with  the  effect  thereof. *^^  "  Insolvent,"  means  what  it 
always  does  in  this  statute.  Here,  also,  it  means  something  more,  i.  e.,  insolv- 
ency at  the  time  of  the  filing  of  the  petition,  and,  if  the  act  of  bankruptcy, is 
one  which  can  be  committed  only  by  an  insolvent,  at  the  time  of  the  com- 
mission of  such  act.  In  most  cases,  insolvency  at  both  times  must,  therefore^ 
be  distinctly  alleged.^^^ 

b.  Time  within  which  petition  musit  be  filed. — (1)  Within- foue  MoiirTHs 
AFTER  THE  COMMISSION  OF  THE  ACT. —  The  petition  must  be  filed  within 
four  months  after  the  commission  of  the  act  of  bankruptcy.  In  making  the 
computation  the  day  of  filing  is  excluded  and  the  last  day  included.*^'*  If  the 
last  day  is  a  Sunday  or  a  "  holiday,"  ^^  the  time  does  not  expire  until  the  next 
day  ;^^^  and  days  will  not  be  split  into  hours.^^"  The  meaning  of  "  within  four 
months,"  when  applied  to  transactions  other  than  acts  of  bankruptcy,  is  further/ 
considered  in  the  discussion  under  §§  60,  67  and  70. 

(2)  Necessity  fob  eecord  ob  possession  to  staet  time  bunnustg. — A 
fair  statement  of  its  meaning  is :  a  petition  cannot  be  filed  more  than  four 
months  after  the  recording,  of  the  instrument  constituting  the  alleged  act  of 
bankruptcy  where  recording  is  required  or  permitted,  or,  where  it  is  not,  more 
than  the  same  statutory  period  after  the  beneficiary  takes  notorious,  exclusive, 
and  continuous  possession  of  the  property  transferred;  provided  always  that 
prior  actual  notice  shall  set  the  time  running  in  either  case.^^'  The  last  four 
lines,  t".  e.,  after  the  word  "  required,^'  of  the  subsection  do  not  recur  in  the 
like  sentence  addeid  to  §  60-b  by  the  amendatory  act  of  1903;®^^  doubtless 
the  common  rule  as  to  actual  notice  should  be  read  into  it.  Their  purpose 
here  is  clear.  Further  they  seem  to  make  necessary  the  substitution  of  "  and  " 
for  "  or  "  in  the  phrase  "  notorious,  exclusive,  or  continuous,"  *^^  for,  if  with 
notice,  every  possession  must  be  "notorious,"  and  if  that  alone,  and  not  also 
a  possession  that  is  "  exclusive  and  continuous,"-  were  enough  to  start  the  time 
running,  the  clause  as  to  actual  notice  would  become  tautological.  If  the 
act  of  bankruptcy  consists  of  a  frauduleoat  or  preferential  transfer,  the  time 

321.  Hartman  v.  Peters  (D.  C,  Pa.),  17  L.  Ed.  130;  In  re  Stevenson  (D.  C,  Del.), 
Am.  E.  K.  61,  146  Fed.  82^  In  re  Wing  Yick  i  Am.  B.  R.  66,  94  Fed.  Ill;  In  re  Edelstein, 
(D.  C.V  Hawaii),  13  Am.  B.  R.  755,  2  U.  S.  1  N.  B.  N.  168;  Parmenter  Mfg.  Co.  v.  Stoever 
D.  C.  Hawaii  263;  In  re  Sohultz  (D.  C,  (C.  C.  A.,  5th  Cir.),  3  Am.  B.  R.  220,  97 
N.  Y.),  6  Am.  B.  R.  91,  109  Fed.  264;  In  re  Fed.  330. 

Gillette  (D.  G.,  N.  Y.),  5  Am.  B.  R.  119,  104  326.  In  re  Tonawanda  St.  Planing  Mill  Co. 

Fed.  769;  Davis  v.  Stevens  (D.  C,  S.  Dak.),  4  (D.  C,  N.  Y.  Ref.),  6  Am.  B.  R.  38;  Jones 

Am.  B.  R.  763,   104  Fed.   235.     In  the  case  v.   Stevens    (Sup.  Ct.,   Me.),   94  Me.   582,   5 

of-In  re  Redmond,  Fed.  Caa.   11,632,  it  was  Am.  B.  R.  571,  48  Atl.   170;   In  re  Warner 

held   that   a   conveyance  Wy   one   partner  of  (D.  C,  Conn.),  16  Am.  B.  R.  519,  144  Fed. 

his  individual  property  although  an  act  of  987. 

bankruptcy  as  against  him,  will  not  sustain  327.  Ldttle  v.  Holley  Brooks  Hardware  Co. 

a  proceeding  in  bankruptcy  as   against  the  (C.  C.  A.,  5th  Cir,),  13  Am.  B.  R.  422,  133 

firm,  even  though  such  conveyance  was  made  Fed.  874. 

with  intent  to  hinder,  delay  or  defraud  firm  328.  For   reason    for   the    amendment,    see 

creditors,  or  with  a  view  of  giving  preference  In   re    Mersman    (Ref.,    N".    Y. ),    7    Am.    B. 

to  a  firm  creditor.  E.   46,  and   § -60'-b   as   amended  by  Act   of 

322.  See  under   §    1,  wnte,  p.  12.  1903. 

323.  See  Bankr.  Act,  §  31,  post;  In  re  329.  For  the  meaning  of  "notorious,  ex- 
Dupree,  97  Fed.  28;  Whitley  Grocery  Co.  v.  elusive,  or  continuous  possession,"  see  In  re 
Roach  (Sup.  Ct.,  Ga.),  115  Ga.  918,  8  Am.  Woodward  (D.  C,  Tex.),  2  Am.  B.  R.  233, 
B.  E.  505,  42  S.  E.  282,  and  foot-note;  In  re  95  Fed.  260,  though  this  case  construes  §  3-b 
Warner  (D.  C,  Ct.),  16  Am.  B.  E.  519,  as  though  it  vpere  a  part  of  §  60-.b  before 
144  Fed.  987.  the   amendments   of    1903.     See   also   In   re 

324.  Bankr.  Act,  §  1   (14).  MiJigo  Valley  Creamery  Assn.    (D.  C,  Pa.), 

325.  Dutcher  v.  Wright,  94  U.  S.  533,  24  4  Am.  B.  E.  67,  100  Fed.  282. 
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will  begin  to  run  ordinarily  from  the  day  when  the  "  beneficiary  takes 
notorious,  exclusive  or  continuous  possession  of  the  property,  unless  the 
petitioning  creditors  have  recgived  actual  notice  of  such  transfer  or  assign- 
ment" If  the  transfer  or  assignment  must  be  recorded  or  registered  to  be 
effectual  the  time  begins  to  run  from  the  day  of  the  recording  or  registering. 
This  is  the  evident  purpose  of  the  act.  It  \?ill  sometimes  be  difficult  to 
determine  what  constitutes  "notorious,  exclusive  or  continuous  possession" 
of  the  property.  If  such  possession  'pertains  to  intangible  forms  of  personal 
property  it  must  be  construed  to  mean  such  possession  as  the  property  is 
susceptible  of  and  such  as  is  usual  and  ordinary,  unaccompanied  by  acts  or 
conduct  tending  to  conceal  its  ownership.^^°  Where  the  requisite  notoriety  of 
the  transferee's  possession  is  shown,  it  must  appear  that  the  petition  has  been 
filed  vnthin  four  months  of  such  possession,  actual  knowledge  on  the  part  of 
the  petitioning  creditors  being  unnecessary.^'^  Possession  is  not  required  in 
every  case  to  be  actual;  it  may  be  constructive,  as  where  goods  were" stored 
in  a  warehouse  or  where  in  the  custody  of  a  transportation  company,  in  which 
cases  the  delivery  of  a  warehouse  receipt  or  bill  of  lading  would  indicate 
the  change  in  the  possession  of  the  property.'^^  Where  a  verbal  pledge,  fol- 
lowed by  manual  delivery  Of  the  prctperty,  is  subsequently  confirmed  by  a 
written  instrument,  the  four  months'  period  begins  to  run  from  the  date  of 
the  verbal  pledge,  and  if  the  property  was  transferred  more  than  .four  months" 
before  the  petition  was  filed,  such  pledge  does  not  constitute  an  act  of  bank- 
ruptcy.^*    Where  the  transaction  consists  of  deeds  of  real  property  which 


330.  In  re  Bogen  (D.  C,  Ohio),  13  Am. 
'  B.  R:  529,  134  Fed.  1019;  Jones  v.  Coates 

(C.  C.  A.,  8th  Cir.),  28  Am.  B.  E.  249, 
196  Fed.  860. 

331.  Jones  v.  Coates  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  E.  249,  196  Fed.  860. 

To  be  "  notorious  "  the- possession  need  not 
be  advertised  to  the  public.  All  that  the 
statute  requires  is  that  there  shall  be  no 
attempt  at  concealment  of  the  possession, 
no  effort  to  prevent  its  becoming  known.  In 
re  Woodward  (D.  C,  Tex.),  2  Am.  B.  E. 
233,  95  Fed.  260. 

332.  In  re  Bird  (D.  C,  Minn.),  24  Am. 
B.  R.  24,  180  Fed.  229,  jn  which  case  it  was 
held  that  the  assignment  of  an  equity  in  per- 
sonal property  -  which  had  been  pledgea  to 
a  bank  to  secure  the  payment  of  a  debt,  with 
notice  to  the  bank,  operated  as  a  construc- 
tive delivery  and  possession  of  the  property 
pledged  within  the  meaning  of  §  3-b. 

Change  in  possession.^  In  the  case  of 
Ozark  tJooperage  and  Lumber  Co.  ( C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  835,  180  Fed.  105, 
it  appeared  that,  a  written  contract  had 
been  made  between  the  bankrupt  and  a  cer- 
tain lumber  company,  whereby  the  company 
was  to  purchase  lumber 'at  la.  stipulated  price, 
which  was  to  be  sawed  and  piled  at  the  mills 
of  the  bankrupt  and  as  so  piled  was  to  be 
estimated  and  hranded  with  the  petitioner's 
initials;  it  wias.  held  that  such  acts  con- 
stituted a  delivery  of  the  possession  of  the 
lumber.  The  court  said :  "  Some  kinds  of 
personal  property  may,  be  readily,  delivered 
from  band  to  hand,  -and  interested  persona 


may  rig'htfujly  expect  that  method  to  be 
observed.  In  other  cases  the  character  of  the 
property  and  the  circumstances  of  its  situa- 
tion preclude  such  a  idelivery;  and  other 
indicia  or  a  change  of  ownership,  such  as 
signs,  brands  and  marks,  are  generally  ac- 
cepted as  sufScient.  Each  ease,  however,  as  it 
arises,  should  be  determined  iby  its  own 
peculiar  facts  and  circumstances.  The  con- 
tract here  contemplated  that  the  newly  made 
lumber  should  remain  for  a,  time  at  •"  • 
mills,  stacked  in  a  particular  way  for  curing 
and  seasoning  before  shipment.  That  was 
perhaps  necessary,  at  any  rate  it  was  entirely 
proper  and  it  cannot  be  said  that  while  so 
situated  it  was  not  lawfully  the  subject  of 
barter  and  sale." 

Constructive  knowledge  of  transfer. —  Un- 
der section  3Jb  of  the  bankruptcy  act,  provid- 
ing that  the  petitioning  creditor  in  involun- 
tary proceedings  must  file  his  petition  with' 
four  months  after  the  beneficiary  takes  no- 
torious, exclusive,  or  continuous  possession  of 
the  property  transferred,  unless  he  has  re- 
ceived actual  knowledge  of  the  transfer  before 
then,  where  the  requisite  notoriety  of  the 
transferee's  possession  is  shown,  in  order  to 
sustain  an  involuntary  proceeding,  it  must 
appear  that  the  petitioh  has  been  filed  within 
four  months  of  such  possession,  actuftl  knowl- 
edge on  the  part  of  the  petitioning  creditor 
being  unnecessary.  Jones  v.  Coates,  (C.  C. 
A.,  8th  Cir.),,  28  Am.  B.  R.  249,  196  Fed. 
860.  ^  ,■< 

333.  Jones  v.  Coates   (C.'C.  A.,  8th  Cir.) 
28  Am.  B.  E.  249,  196  Fed.  860. 
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under  the  State  statute  are  either  required  or  permitted  to  be  recorded,  the 
date  of  the  transfer  as  an  act  of  bankruptcy  wijl  be  the  date  of  recording  the 
deeds. ^^*  The  interpretation  placed  upon  the  language  of  §  60-a,  should 
also  be  applied  to  similar  language  used  in  §  3-b;  so  that  if  the  recording  of 
a  deed  or  other  instrument  is  required  for  any  purpose  whatever,  it  must  be 
admitted  to  be  required  within  the  meaning  of  both  of  these  sections. ^^® 
The  second  sentence  of  this  subsection  relates  to-  the  time  when  the  four 
months'  period  will  begin  to  run.  It  has  as  yet  had  comparatively  little 
attention  from  the  courts.  The  manifest  purpose  of  the  subsection  is  to  pre- 
vent the  escape  of  alleged  bankrupts  who  have  committed  or  concealed  acts 
of  bankruptcy  more  than  four  months  old.^^® 

IV.  SOLVENCY  AS  A  DEFENSE. 

a.  When  insolvency  need  not  be  shown. — ^As  has  already  been  indicated, 
if  a  debtor  makes  a  general  assignment  for  the  benefit  of  his  creditors,^'' 
or  if  he  admits  in  writing  his  inability  to  pay  his  debts  and  his  willingness 
to  be  adjudged  a  bankrupt,^^*  the  question  of-  insolvency  is  immaterial.  If 
the  act  of  bankruptcy  consists  of.  a  transfer  with  intent  to  hinder,  delay  or 
defraud  creditors,  the  petitioner  need  not  prove  insolvency  of  the  debtor,^^® 
but  the  debtor  himself  may  allege  his  solvency  as  a  defense.  We  have  already 
considered  the  necessity  of  proving  solvency  in  a  case  where  a  receiver  or 
trustee  has  been  appointed  to  take  charge  of  the  debtor's  property.^*"  Sub- 
sections c  and  d  of  §  3  do  not  apply  to  this  act  of  bankruptcy.  The  burden 
of  proving  the  insolvency  of  the  debtor  would,  therefore,  seem  to  remain 
where  it  usually  is,  upon  the  creditor  who  asserts  the  insolvency.  The  reason 
for  this  is,  perhaps,  because  the  existence  of  a  receivership  usually  implies 
insolvency,  or  perhaps  because  the  papers  on  which  it  is-  granted  were  thought 
equivalent- of  the  books  and  examination  called  for  by  %  3-d.  In  any  event  to 
establish  this  act  of  bankruptcy  it  must  appear  that  the  receiver  or  trustee 
was  appointed  "because  of  insolvency."  The  fact  of  insolvency  will  usually 
appear  from  the  record  of  the  proceedings  in  which  the  appointment  was 
made.  It  would  seem  necessary  for  petitioning  creditors  relying  on  this  act 
of  bankruptcy  to  allege  and  prove  insolvency,  both  at  the  time  of  the  filing 
and  of  the  commission  of  the  act  relied  ou;**^  It  is  not  necessary  in  this 
place  to  discuss  generally  what  constitutes  insolvency.  We  have  already  con- 
sidered it  under  §  1  (15)  where  the  term  is .  defined  and  we  will  hereafter 
consider  it  under  §  60  under  the  subject  of  "  pjeferences."  The  rules  relating 
to  the  proof  of  the  fact  of  insolvency  are  similar  in  all  cases. 

b.  Solvency  and  the  first  act  of  bankruptcy.— It  is  conceivable  that  a  debtor 
may  have  been  insolvent  at  the  time  of  the  act  of  bankruptcy,  but  not  when 

334.  Ragan  v.  Donovan  (D.  C,  Ohio),  26  anee  or  transfer  to  be  recorded  in  order  to 
Am.  B.  E.  311,  189  Fed.  138,  holding  th;.t  be  effectual  against  any  class  of  persona,  is 
where  a  State  statute  provides  that  deeds,  a  law  by  which  recording  is  required,  within 
not  recorded,  although  good  as  between  the  the  meaning  of  §  3-b. 

parties,  are  void  as  to  lona  fide  purchasers  336.  Citizens'  Bank  v.  DePauw  Co.   (C.  C. 

for  valu%  without  knowledge,  the   recording  A.,  7th  Cir.),  5  Am.  B.  R.  345,  105  Fed.  928. 

of  a  deed  is  "required"  within  the  meaning  337.  See  ante,  p.  116. 

of  §  3-b.  338.  See  ante,  p.  127. 

335.  In  re  Beekhous   (C.  C.  A.,  7th  Cir.),  339.  See  ante,  p.  97. 
24  Am.  B.  R.  380,   177  Fed.   141 ;   Loeser  v.  340.  See  ante,  p.  121. 

Bank  &  Trust  Co.    (C.  C.  A.,  6th  Cir.),  17  341.  Text  quoted  with  aipproVal  in  In  re 

Am.  B.  R.  628,  148  Fed.  975,  holding  that  Pickens  Mfg.  Co.  (D.  C.,  Gta..),  20  Am.  B. 
the  State  statute  which  requires  the  convey-      R.  202,  204,  158  Fed.  894. 
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the  petition  is  filed.  Insolvency,  other  than  as  evidence  of  intent,  being 
unimportant  where,  the  act  of  bankruptcy  consists  of  hindering,  delaying,  or 
defrauding  creditors,  it  was  both  proper  and  scientific  to  insert  this  sub- 
section.^*^ It  seems,  therefore,  that,  whfere  this  act  of  bankruptcy  is  relied 
on,  it  is  not  necessary  that  the  petitioning  creditors  either  allege  or  prove 
insolvesncy  £!,t  either  period.**^  Where  the  act  of  bankruptcy,  consists  of  a 
transfer  with  intent  to  hinder,  delay  or  defraud  creditors  the  debtor  may 
allege  and  prove  that  he  was  not  insolvent  at  the  time  of  filing  the  petition 
against  him.  If  his  insolvency  at  such  date  is  proved  by  the  alleged  bankrupt 
the  proceedings  are  to  be.  dismissed.  Where  solveifcy  is  alleged  as  a  defense 
in  such  a  case  the  burden  of  proving  solvency  is  on  the  alleged  bankrupt. 
On  the  other  hand,  it  is  clear  that  proof  of  solvency  of  the  debtor  at  the  time 
the  petition  is  filed  is  a  complete  defense.^**  If  a  solvent  person  disposes 
of  any  of  his  property  with  the  intent  to  hinder,  delay  or  defraud  his  cred- 
itors, he  commits  an  act  of  bankruptcy ;  and  if  within  the  ensuing  four  months 
he  becames  insolvent,  a  petition  may  be  filed  against  him  and  he  may  be  ad- 
judicated a  bankrupt,  unless  it  appears  upon  proof  adduced  by  the  debtor  that 
he  was  solvent  at  the  time  the  petition  was -filed. ^*®  Solvency  niay  be  pleaded 
by  a  responding  creditor  as  well  as  by  the  alleged  bankrupt.^*®  If  solvency 
is  relied  on  by  a  creditor  who  opposes  the  bankruptcy  of  the  debtor,  the  bur- 
den is  upon  the  creditor.**'' 

c.  Solvency  and  the  second  and  third  acts  of  bankruptcy. — (1)  Proof  of 
INSOLVENCY. —  iSectiou  3-d  has  reference  to  the  second  and  third  acts  of  bank- 
ruptcy only.  Both  of  these  acts  are  constructive  or  legal  fraud,  but  insolv- 
ency is  an  essential  element  and  must  be  proved  before  adjudication.  The 
burden  of  proving  insolvency  would,  therefore,  seem  to  be  upon  the  petition- 
ing creditors.***  Insolvency  in  both  of  these  cases  must  be  shown  to 
have  existed  when  the  acts  were  committed;  solvency  or  insolvency  at  the 

342.  In  re  Pease  (D.  C,  Mioh.),  12  Am.  cealed  or  removed  his  property."  In  the  case 
B.  R.  66,  129  Fed.  446.  of   In-  re   Hughes    (D.    C,   N.   Y.),   25   Am. 

343.  In  re  West  (D.  C.,.  Va.),  1  Am.  B.  R.  B.  R.  5S6,  183  Fed.  872,  it  was  held  that  a 
261;  s.  c,  West  Co.  V.  Lea,  174  U.  S.  590,  eonveyanee  made  with  intent  to  hiinder  and 
2  Am.  B.  R.  463,  43  L.  Ed.  1098 ;  In  re  Stein-  delay  creditors,  although  no  fraudulent  in- 
inger  (C.  C.  A.,  5th  Cir.),  6  Am.  B.  R.  68,  teation  was  shown  or  suspected,  was  prima 
108  Fed.  591;  In  re  Pease  (D.  C,  Mich.),  fade  a  fraudulent  transfer  constituting  an 
12  Am.  B.  R.  66,  129  Fed.  446.  act  of  bankruptcy,  under  the  first  clause  of 

344.  Elliott  V.  Teoppner,  9  Am.  B.  R.  50,  the  section,  and  that  the  alleged  bankrupt 
187  U.  S.  327.  must  submit  to  bankruptcy  in  the  absence  of 

Solvency  when  the  petition  was  filed,   is  proof  that  he  was  solvent  when  the  petition 

important  only  as   a   defense   to   an   act   of  was  filed. 

bankruptcy  wnder  clause  1  of  §  3-a,  and  the  34G.  In' re  West   (D.   C,  Va.),   1    Am.   B. 

burden   of   proving   this    is    on   the    alleged  R.  261. 

bankrupt.    Acme  Food  Co.  v.  Meier  (C.  C.  A.,  347.  In   re   West    (C.  C.    A.,   2d    Cir.),    5 

6th  Cir.),   18   Am.   B.  R.   550,   153   Fed.   74,  Am.  B.  R.  734,  108  F'ed.  940.- 

citing  West  Co.  v.   Lea,    174  .U.  S.   590,.  2  348.  Knittel  v.  MoGowan   (D.  C,  Pa.),  14 

Am.  B.  R.  463,  43  L.  Ed.  1098.  Am.  B.  R.  209,  134  Fed.  498;  revd.  on  other 

345.  Insolvency  after  transfer.— In  the  grounds  in  McGowan  v.  Knittel  (C.  C.  A., 
case  of  In  re  Larkin  (D.  C,  N.  Y.),  21  Am.  3d  Cir.),  15  Am.  B.  R.  1,  134  Fed.  498; 
B.  R.  711,  168  Fed.  100,  the  court  said:  Matter  of  Electron  Chemical  Co.  (D.  C,  N. 
"The  person  is  not  permitted  to  convey,  Y.),  31  Am.  B;  R.  471,  208  Fed.  954.  As  to 
transfer,  conceal  or  remove  any  part  of  his  uncorroborated  testiinony  of  Tjankyupt  prov- 
property,  with  intent  to  hinder,  delay_  or  de-  ing  insolvency,'  see^Collett  v.  Bronx  National 
fraud  his  creditors  and,  on  becoming  insolvent  Bank  (D-.  C.;  N.  Y.),  29  Am.  B.  E.  454,  211 
within    four    months   thereafter,   escape   the  Fed.  111. 

bankruptcy    law    by    showing   tha*    he   was  As  to  proof  of  insolvency  see  cases  cited  in 

solvent  when  he  so  conveyed,  transferred,  con-      Am.  B.  R.  Dig.,  §§  262-265. 
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time  of  the  filing  of  the  petition  can  only  have  a  reflex  importance,  if  any.'** 
In  shady  failures,  it  results  in  the  alleged  bankrupt  being  silent  on  the 
question  of  insolvency,  thus  eliminating  it  from  the  case  at  the  outseti  When 
the  bankrupt  does  put  solvency  at  issue  and  appears  and  gives  testimony,  the 
burden  shifts  again  to  the  petitioning  creditors.^®" 

.  (2)  Production  of  books,  papers  and  accounts. —  Under  this  sub- 
section thp  alleged  bankrupt  must  appear  with  his  books,  papers  and 
accounts  and  submit  to  an  examination  as  to  all  matters  tending  to  estab- 
lish solvency  or  insolvency ;  if  hei  fails  so  to  do  the  burden  is  on  him.'°^ 
It  is  no  excuse  that  a  debtor  engaged  in  business  kept  no  books,  or  that 
he  has  lost  them ;  if  he  does  not  keep  them  and  know  where  they .  are, 
the  burden  will  rest  on  him  to  show  that  he  is  solvent. '^^  The  statute 
does  not  require  that  the  failure  to  produce  books  and  papers  be 
wiKiil  or  contumacious,  in  order  to  throw  upon  the  bankrupt  the  burden  of 
proving  his  solvency;  the  failure  to  produce,  and  the  absence  of  a  satisfactory 
explanation  is  suflficient.'^'  The  books,  papers,  and  accounts  referred  to  are 
those  material  in  determining  an  alleged  bankrupt's  financial  condition.'"* 
The  books  of  the  alleged  bankrupt  are  competent,  but  not  conclusive  evidence 
on  the  question  of  insolvency.'^^  The  earlier  cases  where  the  meaning  of  this 
subsection  has  been  in  question  are  cited  in  the  note.'^® 


349.  Acme  Food  Co.  v.  Meier  (C.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  550,  153  Fed.  74; 
In  re  Rome  Planing  Mills    (D.   0.,  N.  Y.), 

3  Am.  B.  E.  123,  96  Fed.  812.  This  distinc- 
tion is  also  discussed  in  considering  the 
essential  elements  of  the  second  and  third 
acts  of  bankruptcy.,    See  cmte,  pp.   98,   106. 

In  the  case  oif  Matter  of  McCartney  (D.  C, 
Pa.),  26  Am.  B.  E.  548,  188  Fed.  815,  the 
-  evidence  was  held  sufficient  to  sustain  a  find- 
ing that  the  alleged  bankrupt  was  insolvent 
at  a  time  when,  he  permitted  hi^  wife  and  an- 
other creditor  to  secure  judgments  against 
him  and  to  levy  upon  his  property. 

350.  Bogen  &  Trummell  v.  Protter  (C.  C. 
A.,  3d  Cir.),  12  Am.  B.  R.  288,  129  Fed. 
533;  McOowan  v.  Knittel  (C.  C.  A.,  3d  Oir.), 

15  Am.  B.  R.  1,  137  Fed.  1016,  revg.  14  Am. 

B.  R.  209,  137  Fed.  453. 

351.  See  In  re  Taylor   (C.  C.  A.,  7th  Cir.), 

4  Am.  B.  R.  515,  102- Fed.  728;  In  re  Cod- 
dington  (D.  C,  Pa.),  9  Am.  B.  R.  243,  123 
Fed.  891;  Bogen  &  Trummell  v-.  Protter   (C. 

C.  A.,  6th  Cir.),  12  Am.  B.  R.  288,  129 
Fed.  533;  Matter  of  Rosenblatt  (D.  C,  Pa.), 

16  Am.  B.  R.  306,  143  Fed.  663. 

Failure  to  produce  books  and  i>apers. — 
Where  the  alleged  bankrupt  fails  to  produce 
certain  accounts  and  notes  material  on  the 
question  of  solvency,  and  stated  several  times 
during  the  trial  that  he  would  do  so,  with- 
out at  any  time  making  an  apparent  eilort 
to  procure  them,  the  burden  of  proving  his 
solvency  rests  upon  the  bankrupt.  lOum- 
mins  Grgcery  Co.  v.  Talley  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  R.  484,  187  Fed.  507. 

352.  Bogen  &  Trummell  v.  Protter  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  E.  288,  129  Fed.  533. 

353.  Books  required  in  business;  explana- 
tion.—  In  the  case  of  Bogen  &  Trummell  v. 


Protter  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  E. 
288,  129  Fed.  533,  it  was  held  that  under 
§  3<d,  a  .merchant  is  required  to  produce 
such  books,  invoices,  etc.,  as  should  properly 
be  kept  in  Ms  business  and  which  are  neces- 
sary to  show,  the  amount  of  his  assets  and 
liabilities,  and  that  his  failure  to  do  so, 
without  satisfactory  explanation,  casts  upon- 
him  the  burden  of  proving  his  solvency..  In 
the  case  of  lOummins  Grocery  Co.  v.  Talley 
(C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  484,  187 
Fed.  507,  the  court  said:  "The  evidence 
in  this  case  does  not  indicate  that  there 
was  any  intentional  refusal  on  the  part  of 
the  respondent  to  produce  the  papers  and  ac- 
counts relating  to  the  item  in  question,  nor 
that  his  failure  to  dp  so  was  contumacious. 
But  the  statute  does  not  require  that  failure 
be  wilful  or  contumacious,  in  order  to  throw 
upon  the  bankrupt  the  burden,  which  is  not 
a  drastic  one,  of  proving  his  solvency.,  The 
failure  to  make  such  production  must  ibe 
satisfactorily  explained ;  under  the  facts 
stated,  the  failure  was  not  satisfactorily  ex- 
plained, and  it  follows  that  the  burden  of 
proof  of  solvency  was,  by  the  statute,  thrown 
upon  the  alleged  bankrupt."  The  burden  is 
not  shifted  to  the  petitioning  creditors 
merely  by  reason  of  the  fact  that  the  ibooks, 
etc.,  are  in  the  possession  of  the  marshal 
under  an  order  to  seize  and  hold.  In  re 
Desha  &  Willfong  (D.  C,  Hawaii),  30  Am. 
B.  R.  130. 

354.  Bogen  &  Trummell  v.  Protter  (C.  C. 
A.,  6th  dr.),  12  Am.  B.  R.  288,  129  Fed. 
553. 

355.  In  re  Docker-Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  E.  584,  123  Fed.  190. 

356.  The  following  will  be  found  of  some 
value:     Lea  Bros.  v.  West  Co.   (D.  C.,  Pa.), 
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V.  BOND   ON   TAKING   POSSESSION   OF   BANKRUPT'S   PROPERTY    BEFORE 

ADJUDICATION. 

a.  Req^uirement  as  to  bond.—  Section  3-e  requires  a  petitioner  or  applicant 
to  give  bond  where  it  is  sought  to  take  charge  of  and  hold  property  of  the 
alleged  bankrupt  prior  to  the  adjudication  and  pending  a  hearing  on  the 
petition.  This  requirement  fits  into  remedies  either  granted  by  or  implied 
from  §  2.^"  It  differs  from  §  69-a,  in  that  there  the  authority  to  issue  the 
warrant  should  rest  upon  a  showing  of  neglect  by  the  bankrupt  of  his  prop- 
erty. Here,  this  subsection  has  to  do  only  with  the. bond  and  the  remedies 
thereunder,  and  limits  the  power  of  seizure  that  flows  from  §  2  (3)  and  (15), 
by  requiring  the  giving  by  the  petitioning  creditors  of  a  bond  against  the  pos- 
sible dismissal  of  their  proceedings.^®^  The  order  appointing  a  receiver  of 
the  alleged  bankrupt's  property  should  require  the  petitioners  to  give  the  bond 
before  the  receiver  takes  possession.*'®  Under  the  general  statutes,  a  bond 
by  a  single  surety  company  will  be  sufficient*™  It  should  be  noted  also  that, 
unlike  §  69-a,  there  is  here  no  provision  for  releasing  property  seized,  on 
the  filing  of  another  bond  by  the  alleged  bankrupt.  It  is  presumable,  how- 
ever, that  the  court,  under  the  broad  powers  conferred  by  §  2  (15),  could 
withdraw  its  officer  on  receipt  of  a  satisfactory  bond  or  cash  indemnity. 

b.  Remedies  under  bond;  costs. —  The  purpose  of  the  bond  is  to  indemnify 
the  alleged  bankrupt  against  "  all  costs,  expenses,  and  damages  occasioned 
by  such  seizure,  taking,  and  detention,"  if  it  should  prove  upon  final  trial 
that  the  debtor  was  not  a  bankrupt  and  that  his  custody  of  the  property  should 
not  have  been  disturbed.*®^  The  section  does  not  apply  to  any  other  kind  of 
a  bond,  so  that  the  remedy  is  not  applicable  in  an  action  upon  a  bond  given 
to  restrain  an  execution  sale  of  the  bankrupt's  property.*®^  UndCT  this 
subdivision  counsel  fees,  ^expenses  and  damages  provided  for'  the  seizing  and 
holding  of  the  property  of  an  alleged  bankrupt  are  for  special  services  or 
damages  occasioned  by  reason  of  the  wrongful  taking  of  the  property  of 
another.*®*  Costs,  as  in  a  suit  in  equity,  are  also  authorized  in  all  involuntary 
eases  by  General  Order  XXXIV.  By  the  last  paragraph  of  the  subsection, 
if  the  petition  is  dismissed  or  withdrawn,  the  respondent  must  be  "  allowed  " 
such  "costs."  By  the  last  sentence,  the  same  "shall  be  fixed  and  allowed  by 
the  court."  Stripped  of  surplusage,  these  words  undoubtedly  mean  that  the 
court,  in  dismissing  or  on  the  withdrawal' of  the  petition,  may  tax 'counsel 
fees,  costs,  expenses, .  and  damages,  and  thus  liquidate-  the  amouiit  of  the 
liability  of  the  obligors.*®*     Counsel  fees  expended  and  damages  provided  by 

1  Ann.  B.  E.  261,  91  Fed.  237;  g.  C.  on  ap-  a  surety  company  bond  not  joined  in  Ijy  the 

peal,  supta;   Bray  v.  Cobb   (D.  C,  N.  C),  applicants,  see  discussion  of  Referee  Hotch- 

1  Am.  B.  .E.  153,  91  Fed.  102;  In  re  Rome  kiss  in  Matter  of  iSeara   (D.  C,  N.  Y.),  10 

Planing  Mills    (D.  C,  N.  Y.),  3  Am.  B.  E.  Am.  B.  E.  389,  117  Fed.  294. 

766,  99  Fed.  137.  361.  Matter  of  McKenzie    (D.  C,  Wash.), 

357.  See  Bankr.  Act,  §  2    (3),  and   (15),  34  Am.  B.  E.  Ill,  219  Fed.  630.                   / 
ante.  362.  In  re  Hines    (D.  C,  Or.),  16  Am.  B. 

358.  For  forms,  see  Forms  Nos.  S,  9  and  E.  538,  144  Fed.  147. 

10.  '363.  Matter  of  Wise    (D.   C,  Wash.),   32 

359.  Matter  of  Haff   (C.  C.  A.,  2d  Cir.),      Am.  B.  E.  510,  212  Fed.  567. 

13  Am.  B.  E.  364,  135  Fed.  742,  68  C.  C.  364.  In  re  Nixon    (D.  C,  Mont.),  6  Am. 

A.,  340,  in  which  the  order  was  vacated  be-  B.  E.  693,  110  Fed.  633;    Matter  of  Sears, 

cause'  of  the  petitioner's  failure  to  give  the  Humberts  Co.  (D.  C,  N.  Y.),  10  Am.  B.  E. 

,bond.  389,   128   Fed.   275;    In   re   E.   H.   Williams 

360.  See    discussion    under    Section    Fifty  (D.  C,  Ark.);  9  Am.  B.  E.  736,  120  Fed.  34. 
of    this   work,    post.      As   to    sufficiency    of  Counsel    fees.— ^Special     counsel     fees     in- 
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this  subdivision  are  not  taxable  in  the  bankruptcy  proceeding,  but  are  to  be 
recovered  in  an  independent  suit  upon  the  bond  provided.**' '  The  language  of 
the  statute  creates  a  new  right  which  is  not  dependent  upon  the  existence  of 
either  malice  or  lack  of  probable  cause  in  instituting  the  proceedings ;  damages, 
costs,  counsel  fees  and  expenses,  must  be  allowed  by  the  bankruptcy  court 
alone,  upon  the  dismissal  or  withdrawal  of  the  petition.^*®  The  only  counsel, 
fees  allowable  are  those  for  services  performed  in  proper  efforts  to  secure  the 
discharge  of  the  property  from  the  writ  of  seizure.*®''  Only  the  costs,  expenses 
and  damages  resulting  from  the  seizure  and  detention  of  the  alleged  bank- 
rupt's property,  may  be  taxed.*^  And  the  costs  should  only  be  allowed 
against  the  person  upon  whose  application  the  property  was  seized  and 
detained. *®®  There  is  no  liability  except  for  the  usual  costs,  unless  it  appears 
that  the  petitioners  acted  without  probable  cause  and  maliciously.*^"  And 
if  it  appears  that  the  estatiB  suffered  no  loss  by  the  seizure,  but,  on  the  con- 
trary, resulted  in  actual  gain,  none  of  the  costs  and  expenses  incident  to  the 
receivership  should  be  charged  against  the  applicant*'^  Where  judgment  is 
awarded  against  the  petitioning  creditors  and  their  bondsmen  for  counsel 
fees,  costs,  disbursements  and  expenses  incurred- in  the  proceeding  a  petition 
for  a  claim  for  damages  under  §  69-a  for  a  wrongful  seizure  of  the  alleged  bank- 
rupt's property,  will  not  be  sustained.*''^  The  only  liability  upon  a  bond  given 
undSr  this  subsection  is  to  those  who  were  respondents  when  the  bond  was 


curred  because  of  the  seizure  may  'be  al- 
lowed. In  re  Ghigllone  (D.  C,  N.  Y.),  1 
Am.  B.  E.  580,  93  Fed.  386;  In  re  Hines 
(D.  C,  Or.),  16  Am.  B.  R.  538,  541,  144 
Fed.  147.  If  there  has  been  no  seizure, 
counsel  fees  are  not  to  be  awarded  and 
the  fact  that  a  temporary  injunction  was 
granted  restraining  certain  creditors  of  the 
alleged  bankrupt  from  paying  over  money 
to  him,  does  not  make  it  a  seizure  so  aa  to 
authorize  such  an  allowance.  In  re  Wil- 
liams (D.  C,  Ark.),  9  Am.  B.  R.  736,  120 
Fed.  34. 

365.  Matter  of  Wise  (D.  C,  Wash.),  32 
Am.  B.  R.  510,  212  Fed.  567. 

366.  Right  to  damages;  where  suit  to  be 
brought.^  In  the  case  of  Hill  Co.  v.  'Con- 
tractors' Supply  &  Equipment  Co.  (App.  Ct., 
111.),  156  111.  App.  270,  24  Am.  B.  R.  84,  the 
court  said:  "A  new  right  is  created  by  sec- 
tion 3  (e)  Without  this  provision  no  dam- 
ages could  be  recovered  on  the  dismissal  of 
the  petition  unless  malice  and  lack  of 
probable  cause  appeared.  The  statutory  right, 
howeve;',  is  not  dependent  upon  the  existence 
of  either  malice  or  lack  oif  probable  cause. 
But  the  statute  creating  the  right  also  pro- 
vides a  specific  remedy;  indeed  it  creates 
no  right  distinct  from  and  independent  of 
the  remedy.  The  language  is  not  that  the 
plaintiff  shall  be  entitled  to  damages  which 
may  ibe  allowed  by. the  court,  but  that  he 
shall  be  allowed  his  damages  and  that  these 
shall  be  fixed  and  allowed  by  the  court.  This 
clearly  does  not  mean  (by  any  court,  but  by 
the  bankruptcy  court.     In  other  words,  the 


new  right  is  not  to  sue  for  damages,  but  to 
have  damages  allowed  in  the  bankruptcy 
proceedings  by  the  bankruptcy  court." 

367.  In  re  Smith  (D.  C,  Ga.),  8  Am.  B. 
R.  55,  113  Fed.  993. 

368.  Allowances  for  seizure. —  In  the  case 
of  In  re  Smith  (D.  C,  Okl.)',  16  Am.  B.  E. 
478,  146  Fed.  923,  it  was  held  that  the 
alleged  bankrupt,  on  a  dismissal  of  the 
petition,  cannot  be  allowed  for  (1)  counsel 
fees  for  services  rendered  in  opposing  the 
petition  and  securing  its  dismissal,  (2)  loss 
of  credit  claimed  to  have  been  occasioned 
by  the  seizure  of  his  goods  and  closing  up 
his  business,  where  •  by  his  conduct  before 
the  proceedings  in  bankruptcy,  he  had  de- 
stroyed and  materially  impaired  his  credit, 
( 3 )  the  costs  and  expenses  allowed  to  the 
receiver  in  bankruptcy  for  care  and  sale  of 
the  goods  taken  under  the  order  of  seizure, 
but  therefrom  should  be  deducted  taxes  as- 
sessed 'against  the  bankrupt,  but  paid  by 
the  receiver.  Selkregg  v.  Hamilton  (D.  C., 
Pa.),  16  Am.  B.  R.  474,  144  Fed.  557,  award- 
ing damages  caused  by  the  freezing  and 
bursting  of  pipes  in  the  factory  while  the 
marshal  was  in  possession. 

369.  In  re  Ward  (D.  C,  N.  J.),  29  Am. 
B.  R.  547,  203  Fed.  769. 

370.  Matter  of  Moehs  (D.  C,  N  Y  )' ,  22 
Am.  B.  E.  286,  174  Fed.  165. 

371.  In  re  Ward    (D.  C.,  N.  J.),  29  Am. 

B.  R.  547,  203  Fed.  769. 

372.  Nixon  v.  Fidelity  &  Deposit  Co.   (C. 

C.  A.,  9th  Cir.),  18  Am.  B.  R.  174,  150  Fed. 
574. 
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given;  if  a  subsequent  respondent  wishes  protection  he  must  move  for  a  new 
bond.*''^  The  alleged  bankrj^pt  should  file  his  bill  of  costs  with  the  clerk, 
and  give  nfttice  to  the  creditors.^''*  It  has  been  thought  that  the  court  may 
also  enter  judgment  on  the  bond.  This  is  doubtful.  .The'  obligors  are  not 
parties  to  the  proceeding.  Besides,  a  comparison  of  this  paragraph  with  that 
of  the  Henderson  bilP'"  shows  that  a  specific  grant  of  power  to  that  end 
was  dropped  out  before  the  bill  was  passed. 

373.  In  re  Spalding    (C.   C.   A.,  2d  Cir.),  375.  Cong.  Rec,  55th  Cong.,  2d  Seas.,  Vol. 
17  Am.  B.  R.  667,  150  Fed.  120.                           31,  p.  2039,  §  2. 

374.  In  re  Haeasler-Kohlhoff  Carbon  Co. 
(D.  C.,  Pa.),  14  Am.  B.  K.  381,  135  Fed. 
867. 


■V-' 


SECTION    FOUR. 


WHO  MAY  BECOME  BANKRUPTS. 

§  4.  Who  may  become  bankrupts. — a  Any  person,  except  a 
municipal,  railroad,  insurance  or  hanking*  corporation,  shall  be 
entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt. 

h  Any  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  moneyed,  business,  or  commercial  corporation, 
except  a  municipal,  railroad,  insurance  or  hamking  corporation* 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be 
adjudged  an  involuntary  bankrupt  upon  default  or  an  impartial  trial, 
and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits  of 
this  Act. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors,,  or  stockholders,  as  such,  from  any  liability  under  the  laws 
of  a  State  or  Territory  or  of  the  United  States. 


Analogous  provisions:     In  U.  S.:     As  to  voluntary  bankruptcy,  Act  of  1867,  §§  11,  36,  37; 
E.  S.,  §§  5014,  5121,  5122;  Act  of  1841,  §§  1,  14.     As  to  involuntary  bankruptcy. 
Act  of   1867,  §  39    (as  amended'  by  Act  of  July  27,   1868);    R.  S.,   §   5021    (as 
amended  by  Acts  of  June  22,   1874,  and  July  26,   1876),   §   5122;    Act  of  1841, 
§§   1,  14;   Act  of  1800,   §§   1,  2. 
In  Eng.:     Act  of  1883,   §§   4(1),   115. 
Cross-references:      To  the  law:  Generally  to  §§  1  (6)  (19),  2  (1)  3,  5,  6,  7,  18,  19  and  59- 
To  the  General  Orders:     Generally  to,  V,  VI,  VII,  VIII  and  IX. 
To  the  Forms:     Nos.  1,  2,  3,  11,  12. 


SYNOPSIS   OP   SECTION. 
WHO  MAY  becoKie:  bankrupts. 

Who  May  Become  Bankrupts,  139. 

a.  History  and  comparative  legislation,  139. 

b.  Amendatory  ad,  of  1903,  140. 

c.  Amendatory  act  of  1910,  140. 


*  The  amendment  of  1910  is  in  italics.  The  amendment  omitted  from  clause  b  the  words 
"  Corporation  engaged  principally  in  manufacturing,  trading,  printing,  publishing,  mining 
or  mercantile  pursuits,"  and  also  the  last  sentence,  as  to  private  bankers. 

[138] 
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n.  Voluntary  Bankruptcy,  141. 

a.  Persons  who  may  file  petition;  debts,  HI. 

(1)  In  general,  141. 

(2)  Jurisdictional  facts,  141. 

(3)  Corporations  may  become  voluntary  bankrupts,  142. 

(4)  Infants,  144. 

(5)  Lunatics,  145. 

(6)  Married  women,  146. 

(7)  Aliens,  146. 

(8)  Indians,  146. 

(9)  Estates  of  decedents,  146.' 
(10)  Partnerships,  147. 

m.  Involuntary  Bankruptcy,  147. 

a.  Persons  who  may  be  adjudged  involuntary  bankrupts,  147. 

(1)  In  general,  147. 

(2)  Status  of  alleged  bankrupt;  time,  147. 

(3)  Wage-earners,  149. 

(4)  Persons  engaged  chiefly  in  farming  or  the  tillage  of  the 

soil,  149. 
(I)  In  general,  149. 
(II)   Chief  occupatipn,,  150. 
'       (III)  Lease  of  farm,  151. 

(5)  Practice  and  pleadings,  151. 

b.  Corporations  which  may  be  adjudged  involuntary  bankrupts,  152. 

(1)  In  general,  152. 

(2)  Exceptions  as  to  insurance  and  banking  corporations,  152. 

(3)  Dissolution  of  corporation,  153. 

(4)  Unincorporated  companies,  154. 

(5)  Cases  under  act  prior  to  amendment  of  1910,  155. 

(6)  Practice  and  pleadings,  155. 

c.  Effed  of  bankruptcy  of  corporations,  156. 

(1)  In  general,  156. 

(2),  Liability  of  officers,  directors  or  stockholders,  157- 
Appendix;  Corporations  Subject  to  Bankruptcy  Prior  to  Amendment 
OF  1910,  157. 

a.  "  Engaged  principally  in,"  157. 

b.  Manufaduring  corporations,  158. 

c.  Trading  corporations,  160. 

d.  "  Printing  "  and  "  publishing,"  162. 

e.  Mercantile  pursuits,  162. 

f.  Mining  corporations,  162. 


I.  WHO  MAY  BECOME  BANKRUPTS. 


a.  History  and  comparative  legislation.—  Originally,   bankruptcy  was   avail- 
able to  traders  only.      In  most  of  tte  Latin  countries,  it  is  still  limited  to 
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those  who  are  "  habitually  occupied  in  commercial  transactions."  ^  This 
continued  to  be  the  law  of  England  until  the  act  of  1861,  though  prior  to 
that  time  a  remedy  somewhat  equivalent  was  granted  to  non-traders  through 
numerous  insolvent  debtor  acts.  To-day,  any  English  "  debtor "  may  be 
adjudged  a  bankrupt.^  Our  first  law,  being  purely  involuntary,  applied  only 
to  "  merchants  .  .  .  actually  using  the  trade  of  merchandise,  ...  or 
as^a  banker,  broker,  factor,- underwriter,  or  marine  insurer"*  —  the  latter 
clause  a  somewhat  unscientific  extension  of  the  meaning  of  "trader."  The 
voluntary  features  of  the  law  of  1841  were  available  to  "  all  persons  owing 
debts,"  *  and  in  this  it  was  the  exact  equivalent  of  the  present  law ;  while 
the  involuntary  features  were  confined  to  the  same  persons  as  the  previous 
statute.  Under  the  act  of  1867,  any  person  "  owing  debts  provable  in  bank- 
ruptcy exceeding  $300  "  ®  might  file  a  voluntary  petition  or  be  thrown  into 
involuntary  bankruptcy,  the  distinction  as  to  traders  having,  as  in  England, 
by  this  time  entirely  vanished.  Partnerships  are,  in  England,  amenable  to 
bankruptcy,®  but  corporations  are  not.  Our  first  bankruptcy  law  seems  to 
have  been  silent  as  to  both  commercial  entities.  The  law  of  1841  provided 
for  partnership  bankrupt^cies,  but  not  for  those  of  corporations.  Our  statute 
of  1867  put  partnerships  On  the  same  footing  as  individuals ;  and  as  to 
corporations  was  much  broader  than  the  present  law,  as  it  existed  prior  to 
the  amendments  of  1910. '^ 

b.  Amendatory  act  of  1903. —  The  change  as  to  the  bankruptcy  of  corpora- 
tions is  discussed"  later  in  this  section.^  The  Kay  amendatory  bill  added 
mining  corporations  to  those  liable  to  involuntary  bankruptcy,  and  permitted 
those  classes  of  corporations  which  might  be  petitioned  against,  to  ask  for 
voluntary  bankruptcy,  provided  their  stockholders  took  certain  preliminary 
steps.  Corporations  are  now  more  general  than  partnerships,  and,  even  in 
the  smaller  communities^  are  increasing  in  number  and  importance;  many  of 
them,  not  being  strictly  either  "trading"  or  "mercantile"  associations,  were, 
without  apparent  reason,  exempted  from  the  operation  of  this  uniform  national 
law.  But  the  Senate  amendments  stru.ck  out  even  the  provisions  of  the 
House  bill  making  the  voluntary  bankruptcy  of  purely  business  corporations 
possible.  Thus  the  only  substantial  change  was  the  insertion  of  the  word 
"  mining,"  considered  later. 

c.  Amendatory  act  of  1910.—  The  amendatory^  act  of  1910  carried  into  the 
bankruptcy  _  law,  provisions  which  were  sought  to  be  incorporated  by  the 
Ray  amendatory  bill,  introduced  in  the  House  in  1903,  permitting  the 
voluntary  bankruptcy  of  purely  business  corporations.  The  ameiidmeit  of 
1910  has  gone  farther  than  this,  by  making  the  bankruptcy  act  applicable 
in  all  respects,  as  regards  both  involuntary  and  voluntary  bankruptcies,  to 
all  business  or  commercial  corporations  except  "  municipal,  railroad,  insur- 
ance or  banking  corporations."  The  amendment  omitted  from  clause  b, 
the.  words  "  corporations  engaged  principally  in  manufacturing,  trading, 
printing,  publishing,  mining  or  mercantile  pursuits,"  and  inserted  in  place 
thereof    ,the     provision    authorizing    the    involuntary    bankruptcy    of    any 


1.  See     DunBcomb     on     "Bankruptcy;     a  5.  Act  of  1867,  §  11 ;  R.  S.,  §  5014,  r„„„. 
Study  in  Comparative  Legislation."  6.  English  Bankruptcy  Act  of  1883,  §  115. 

2.  English  Bankruptcy  Act  of  1883,  §  4(1).  7.  See    further    under    heading    "  Involuff- 

3.  Act  of  1800,  §  1.  ,  tary  Bankruptcy." 

4.  Act  of  1841,  §  1.  ^   8.  See  also  under  §  3. 
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'"  moneyed,  business  or  commercial  corporation,  except  a  municipal,  rail- 
road, insurance  or  banking  corporation."  Except  as  to  the  corporations 
specified,  any  corporation  may  become  a  voluntary  bankrupt,  or  may  be 
adjudged  an  involuntary  bankrupt  In  the  law  as  amended  the  character 
of  the  corporation  is  not  material  in  determining  whether  such  corporation  is 
subject  to  bankruptcy.  If  the  corporation  does  not  fall  within  the  exception, 
it  may  become  or  be  adjudged  a  bankrupt.  The  great  number  of  cases 
which  have  been  decided,  involving  the  question  as  to  the  application  of  the 
act  to  certain  corporations,  are  no  longer  in  point.  These  cases  are  not 
germane  to  the  subject  except  to  show  the  development  of  the  bankruptcy 
law,  or  except  as  to  a  proceeding  now  pending  which  was  instituted  prior  to 
June  25,  1910,  the-  date  of  the  taking  effect  of  the  amendatory  act.  This 
amendment  may  not  be  given  a  retroactive  effect.® 

II.  VOLUNTARY  BANKRUPTCY, 
a.  Persons  who  may  file  petition;  debts. — (1)  In  general. — Any  person 
who  owes  debts  in  any  amount,  no  matter  how  small,  may  file  a  voluntary 
petition.  Such  filing  is  not  an  act  of  bankrupt-cy,  as  under  the  law  of  1867 
and  the  present  English  law,  but  is  an  ex  'parte  application  that  gives  juris- 
diction to  the  court  to  decree  it.  A  voluntary  petitioner  may  even. be  solvent.^" 
There  is  nothing  in  the  act  which  requires  the  person  to  be  insolvent,  and  there 
seems  to  be  no  reason  why,  if  a  solvent  person  cares  to  have  his  property  dis- 
tributed among  his  creditors  in  bankruptcy,  he  should  not  be  allowed  to  do  so. 
It  will  not  be  necessary  to  allege  insolvency  in  the  petition^  nor  prove  it,  to 
procure  an  adjudication.-'^  A  creditor  iiiay  not  intervene  to  oppose  the 
petition.^ 

(2)  Jtjeisdictional  pacts. —  The  "court  is  bound  to  ascertain  whether 
the  required  juysdictional  facts  exist ;  it  must  be  alleged  in  the  petition, 
that  the  debtor  is  within  the  jurisdiction  of  the  court,  that  he  owes  debts  and 

• 

9.  Matter  of  U.  S.  Restaurant  &  Realty  his  debts  not  thus  paid  and  may  commence 
Co.  (C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  915,  his  ibusiness  life  anew.  Baylor  v.  Rawlings 
187  Fed.  118.  Matter  of  New  Amsterdam  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  773,  200 
Motor  Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  757,  Fed.  131;  Matter  of  Poster  Paint  &  Varnish 
180  Fed.  943;  in  this  ease  the  court  calls  Co.  (D.  C,  Pa.),  31  Am.  B.  R.  548,  210 
attention  to  §  72  of  the  original  act  which  Fed.  652;  In  re  Chappell  (D.  C,  Va.),  7 
expressly    provided    against    the    retroactive  Am.  B.  R.  688,  113  Fed.  545. 

effect  of  the  act  generally,  and  that  it  might  11.  Text  cited  in  In   re   Chappell    (D.   C, 

be  argued  that  the  subsequent  amendments,  Va.),  7  Am.  B.  R.  608,  612,  113  Fed.  545.  The 

which    had    no    such    clause,    were    on    that  act  does  not  make  it  obligatory  on   an   in- 

account    intended    to    be    retroactive.     ;The  solvent  debtor  to  take  the  benefit  of  the  act. 

court  concludes,  however,  that  such  section  Summers  v.  Abbott   (C.  C.  A.,  8th  Cir.),  10 

should  be  construed  as  a  limited  retroactive  Am.  B.  R.  254,  122  Fed.  36,  58  C.  C.  A.  352; 

clause,  and  that  the   omission  of   a  similar  Richmond,  etc.,  Co.  v.  Allen    (C.   C.   A.,  4th 

provision  in  an  amendment  of  the  act,  is  no  Cir.),  17  Am.  B.  R.  583,  148   Fed.  657. 
ground  for   the  inference  that   such   amend-  12.  In  re  Carleton    (D.  C,  Mass.),  8  Am. 

ment  was  meant  to  have  a  retroactive  effect.  B.  R.  270,  115  Fed.  246;  Hanover  Nat'l  Bank 

10.  Compare  In  re  Fowler,  Fed.  Cas.  4,998.  v.  Moyses,  186  U.  S.  181,  8  Am.  B.  R.  ,1,  10, 
The  purpose  of  a  voluntary  proceeding  in  46  L.  Ed.  1113;  In  re  Ives  (C.  C.  A.,  6th 
bankruptcy  is  in  consideration  that  the  Cir.),  7  Am.  B.  R.  692,  113  Fed.  911;  In  re 
bankrupt  promptly  surrender  all  of  his  non-  Jehu  ('D.  C,  la.),  2  Am.  B.  R.  498,  94  Fid. 
exempt  property  , to  the  bankruptcy  court,  638,  in  whioh  the  court  said:  "I  know  of 
to  the  end  that  all  of  his  creditors,  withott  no  provision  of  the  bankruptcy  act  which 
preference  or  priority,  may  take  share  and  authorizes  creditors  to  file  answers  to  a 
share  alike  in  percentage  of  the  property  voluntary  petition  in  bankruptcy,  sueh  as 
thus    surrendered;    then    the    bankrupt    is  were  filed  in  this  case." 

given  an  acquittance  of  such  percentages  of 
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that  other  essential  requirements  have  been  complied  with.  ^*  Only  on  these 
grounds  can  a  creditor  vacate  the  adjudication,", !  I "  Debts^'  means  debts, 
demands,  or  claims  provable  in  bankruptcy.-^?  Debts  not  discharged,  unless 
provable,  are  thus  not  debts  for  the  purpose  here  discussed.  A  debtor  owing 
but  one  provable  debt  may  be  adjudged  a  voluntary  bankrupt.^^  If  the  single 
debt  is  not  dischargeable,  because  based  on  fraud  or  deceit,  the  proceeding 
will  not  lie."  It  will  be  noticed  that  the  amendment  of  1910  has  omitted 
the  words,  "  owing  debts."  There  seems  no  good  reason  for  eliminating  these 
words.  It  is  probable  that  the  change  was  inadvertent  and  should  be  con- 
sidered as  an  error.  It  will  not  materially  affect  the  operation  of  the  act, 
for  it  is  obvious  that  there  can  be  no  bankruptcy  without  the  existence  of 
debts.  It  must  still  be  held  that  a  person  must  owe  a  debt  or  debts  in  order  to 
be  qualified  to  become  a  voluntary  bankrupt.  A  farmer  or  wage^earner  may 
be  adjudged  a  voluntary  bankrupt,  although  he  is  exempt  from  involuntary 
bankruptcy.^* 

(3)     COEPOEATIONS     MAY     BECOME     VOLUNTARY     BANKEUPTS. It     WaS     the 

intent  of  the  amendment  of  1910  to  permit  voluntary  bankruptcy  by  all 
corporations  except  those  specified.  The  amendment  is  broad  enough  to  in- 
clude corporations  of  every  kind  except  those  specified,  regardless  of  their 
purposes  or  the  laws  under  which  they  were  incorporated- ■'^^  Under  the  law 
prior  to  the  amendment  a  corporation  was. not  entitled  to  the  benefits  of  the 
act  as  a  voluntary  bankrupt.  It  could  only  by  indirection  be  thrown  into 
bankruptcy  by  its  -own  act,  by  admitting  in  writing  its  inability  to  pay  its 


13.  In  re  Caribone  (Ref.,  Wash.),  13  Am. 
B.  K.  55.  See.  also  discussion  under  Section 
Pifty  of  this  work. 

14.  In  re  Crromme,  1  Fed.  464;  In  re 
Good'fellow,  Fed.  Cas.  5,536;  In  re  Atlantic 
Mut.  Life  Ins.  Co.,  Fed.  Cas.  628;  In  re 
Caribone  (Ref.,  Wash.),  13  Am.  B.  R.  55. 

15.  In  re  Yates  (I>.  €.,  Cal.),  8  Am.  B.  R. 
69,  114  Fed.  365.     Compare   §§   1(11),  63-a. 

16.  Single  provable  debt. —  In  the  case 
of  In  re  Schwaninger  (D.  C,  Wis.),  16  Am. 
B.  R.  427,  144  Fed.  555,  it  appeared  from 
the  schedijles  of  the  bankrupt  that  he  had 
but  one  debt,  which  was  in  the  form  of  a 
judgrrient.  The  creditor  raised  the  point 
that  §  4  requires  that  a  person  must 
have  "  debts,"  clearly  indicati^  g  that  it  was 
the  purpose  of  the  act  to  apply  only  to  such 
debtors  as  have  a  plurality  of  debts.  The 
court  applied  subdivision  29  of  §  1, 
which  provides  that  "  words  importing  the 
plural  number  may  be  applied  to  and  mean 
only  a  single  person  or  thing,"  and  it  was 
held  that  this  provision  made  §  4  applicable 
to  a  debtor  who  owed  a  single  debt.  The 
court  said :  "  It  is  a  difficult  to  understand 
why  .a  debtor  owing  a  single  obligation 
should  not  fall  within  the  merciful  policy  of 
the    act.      It    is   an    accidental    circumstance 

'  that  the  indebtedness  was  not  distributed 
among  two  or  more  creditors.  His  case  is 
clearly  within  the  spirit  of  the  act,  and  no 
good  reason  has  been  suggested  whj  he 
should  not  ibe  within  its  scope  and  opera- 
tion. It  is  my  belief  that  Congress  had  not 
in  mind  any  purpose  to  discriminate  against 


an  unfortunate  debtor  who  is  oppressed  by 
'a  single  obligation,  and  that  the  will  of 
Congress  will  be  "effectuated  by  making  the 
definition  above  recited,  applicable  to  sec- 
tion 4,  and  treating  the  term  '  debt '  wlherc 
it  occurs  in  such  section  as  .equivalent  to 
'debts,'"  See  In  re  Yates  (D.  C,  Cal.),  8 
Am.  B.  R.  69,  114  Fed.  365;  In  re  Maples 
(.!>.  C,  Mont.),. 5  Am.  B.  R.  426,  105  Fed. 
922. 

17.  Where  the  only  claim  has  been  adjudi- 
cated by  a  iState  court  to  be  based  upon 
deceit  and  false  representations  by  the  bank- 
lupt  inducing  the  sale  of  a  farm,  the  court 
should  dismiss  the  petition.  Matter  of 
Shepardson  (D.  C,  Vt.),  34  Am.  B.  R.  284, 
220  Fed:  186;  Re  Maples  (D.  C,  Vt.),  5  Am. 
B.  R.  426,  105  Fed.  919;  Re  Yates  (D.  C, 
Cal.),  8  Am.  B.  R.  69,  114  Fed.  365;  Re 
Colaluea  (D.  C.,  Mass.),  13  Am.  B.  R.  292, 
133  Fed.  255. 

18.  Olive  V.  Armour  &  Co.  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  901,  167  Fed.  517. 

19.  Benevolent  orders. —  A  local  lodge  of 
the  Independent  Order  of  Odd  Fellows,  in- 
corporated under  the  Benevolent  Orders  Law 
of  the  State  of  5rew  York,  is  a  corporatiron 
within  the  meaning  and  intent  of  the  Bank- 
ruptcy Act  entitled  to  file  a  voluntary  peti- 
tion in  bankruptcy.  .  Matter  of  Carthage 
Lodge,  I.  0.  0.  F.  (.&.  C,  N.  Y.),  36  Am.  B. 
R.  873,  230  Fed.  694.  In  this  case  Judge  Ray 
discusses  at  length  the  laws  relating  to  cor- 
porations and  concludes  that  any  corporation 
however  incorporated  may  avail  itself  of  the 
privilege  of  becoming  a  voluntary  bankrupt. 
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debts  and  its  willingness  to  be  adjudged  a  .bankrupt  on  that  ground.^"  The 
anaendment  does  not  specify  the  action  to  be  taken  by  a  corporation  to  obtain 
voluntary  bankruptcy.  In  this  respect  it  differs  from  the  act  of  1867.  This 
act  permitted  voluntary  bankruptcy  by  a  corporation  and  prescribed  condi- 
tions under  which  it  might  be  obtained.^^  In  the  absence  of  special  provisions 
in  the  Bankruptcy  Act,  reference  must  be  made  to  the  State  statutes,  controlling 
the  authority  of  officers  and  directors  of  corporations  to  dispose  of  the  property 
of  the  corporation  for  the  benefit  of  its  creditors.^  A  State  statute  which 
prohibits  a  sale,  assignment  or  transfer  of  the  franchise  and  property  of  a  cor- 
poration without  the  consent  of  the  stockholders  holding  at  least  two^thirds 
of  the  capital  stock,  does  not  prohibit  filing  a  voluntary  petition  by  the  board 
of  directors  of  a  corporation.^^  Under  the  New  York  statute  a  board  of 
directors  alone  has  power  to  determine  whether  a  general  assignndeiit  for  the 
benefit  of  creditors  shall  be  made.^*  Under  such  a  statute  the  president  of  a 
corporation  has  no  such  power  unless  authority  is  conferred  upon  him  by  the 
board  of  directors.^"  Where  a  petition  of  a  corporation  to  be  adjudged  a  volun- 
tary bankrupt  does  not  show  that  corporate  action  had  been  taken,  authorizing 
the  president  of  the  corporation  to  execute  and  file  the  petitioii,  the  court  has 
no  jurisdiction  to  adjudge  the  corporation  a  voluntary  bankrupt.^  It  seems 
to  have  been  recognized  under  the  original  act  that  a  board  of  directors  of  a 
corporation,  who  are  charged  with  the  conduct  of  it^  business,  may  declare  the 
inability  of  the  corporation  to  pay  its  debts  and  its  willingness  to  be  adjudged 
a  bankrupt  in  accordance  with  clause  5  of  §  3^a.^^  In  analogy  to  this  principle 
a  board  of  directors  of  a  corporation,  having  general  control  of  the  affairs  of 
the  corporation,  should  be  authorized  to  file  a  petition  for  the  voluntary 
bankruptcy  of"  the  corporation,'  in  the  absence  of  some  statutory  provision 
limiting  the  powers  of  the  board  in  this  respect.^^ 

20.  See   Bankruptcy   Act,    §    3-a    (5)    and  in  bankruptcy.     Dodge  v.  Kenwood  Ice   Co. 

discussion  under  "Fifth  act  of  bankruptcy;  (0.  C.  A.,  8fh  Cir.),  29  Am.  B.  E.  586,  204 

Confession  of  Bankruptcy,"  ante,  p.  126.  Fed.  577,  affg.  26  Am.  B.  R.  499,   189  Fed. 

In  the  case  of  Matter  of  New  Amsterdam  52'5 ;  Matter  of  Foster  Paint  and  Varnish  Co. 

Motor  Co.   (D.  C,  N.  Y.),  24  Am.  B.  R.  757,  (D.  C.,  Pa.),  31  Am.  B.  R.  548,  210-Fed.  652, 

180  Fed.  943,  it  was  held  that  where  a  cor-  quoting  text. 

poration   is   within    the    classes    which   may  23.  Bell  v.  Blessing   (C.  C.  A.,  9th  iCdr.), 

be  adjudicated  a  ibankrupt  and  passes  a  reso-  35  Am.  B.  R.  672,  225  Fed.  750. 

lution   consenting   to   be   adjudicated   in    in-  24.  N.  Y.  General  Corp.  I/aw,  §  34. 

voluntary     proceedings,     such     proceedings,  25.  iSdhaefer  v.  Scott,  40  N.  Y.  App.  Div. 

though   in   form   involuntary,  become  volun-  438,  57  N.  Y.  Supp.  1035. 

ta-ry.  26.  In  re  JeflFerson  Casket  Co.   (D.  C,  N. 

^      21.  The    Bankruptcy    Act    of    1867,    §   37,  Y.),    182    Fed.    689,    in   which   ease   it   was 

provides  tlhat   "  The   provisions   of   this  act  lield   that    the    president    of    a    New    York 

Shall     apply    to    all    moneyed,    business    or  corporation,  who  has  not  been  designated  by 

commercial     corporations     and     joint  jtock  the  board  of  directors  to  perform  the  duty, 

companies,    and    that    upon   the   petition   of  has  no  power  to  sign  and  verify  a  petition  of 

any  oificer  of  any  such  corporation  or  com-  the  corporation  to  be  adjudged  a  voluntary 

pany,  duly  authorized  by  a  vote  of  a  ma-  bankrupt. 

jority  of  the  corporators  present,  at  any  27.  iSee  cases  cited  under  §  3-a  ( 5 ) ,  sub- 
legal  meeting  called  for  the  purpose,  or  title  "Fifth  act  of  ham,krv/ptcy ; ,  Confession 
upon  the  petition   of   any   creditor   or   cred-  of  ha/nkrwptoy ,"  p.  126. 

iters  of  such  corporation  or  company,  made  28.  Power  of  board  of  directors  to  peti- 

and    presented    in    the    manner    hereinafter  tion. —  In   re  Jefferson   Casket   Co.,    (D.   C. 

provided  in  respect  to  debtors,  the  like  pro-  N.   Y.),   25  Am.  B.   R.   663,   182   Fed.  '689; 

oeedings  shall  ibe  had  and  ta^en  as  are  here-  In  re  Guanacevi  Tunnel   Co.    (C.   C.   A.,  2d 

inafter  provided  in  the  case  of  debtors."  Cir.),    29    Am.    B.    E.    230,    201    Fed.    316; 

22.  Under  the  law  of  Minnesota,  the  board  Matter  of  Kenwood  Ice  Co.    (D.  C.,  Minn.)' 

of   directors   of   a  corporation   have   power,  26  Am.  B.  R.  499,   189   Fed.  525,  in  which 

without  the  sanction  of  the  stockholders,  to  case  the  court  had  under  consideration  the 

authorize  the  filing  of  a  voluntary  petition  powers  of  a  board  of  directors  of  a  Minnesota 
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(4)  Infants. —  Infants,  teing  persons,  it  was  held  under  the  law.  of 
1841  that  they  were  entitled  to  the  benefits  of  the  act.^*  On  the  other  hand, 
under  the  next  law,  it  appears  that  they  were  not.^**  This  seems  to  be  the 
rule  under  the  present  act.^^  It  also  seems  to  be  the  laW;  in  England,^^  An 
infant,  either  petitioning  or  petitioned  against,  must  appear  to  have  capacity 
to  owe.  It  is  yet  a  mooted  question,  however,  whether  an  infant  who  has 
either  held  himself  out  and  traded  as  an  adult,  or  who  alleges  only  debts 
for  necessaries,  cannot  be  adjudged  bankrupt  on  his  own  petition.  The 
better  opinion  seems  to  be  that  he  can.^*  If  an  infant  is  liable  for  the  debts 
which  he  contracts  under  the  common  law,  as  for  necessaries,  or  under  a  State 
statute,  as  for  contracts  made  by  him  while  engaged  in  business  as  an  adult, 
there  seems  no  good  reason  to  hold  that  he  is  not  entitled  to  the  privileges 
of  the  act,  and  that  he  may  not  become  a  voluntary  bankrupt.^*    Infants  with 


eorporatiou  to  petition  for  the  voluntary 
bankruptcy  of  the  corporation.  The  court 
said:  "A  board  of  directors  ought  to  have 
power  to  put  the  company  into  bankruptcy. 
They  have  care  of  the  general  business  of  the 
corporation.  They  are  the  persons  who 
know  Tvhether  the  corporation  is'  able  to  go 
on  or  not.  It  migbt  very  well  happen,  that 
under  the  articles  and  by-laws  of  the  corpo- 
ration, it  would  be  impossible  to  hold  a  meet- 
ing of  the  stockholders  for  months.  Under 
these  circumstances  the  bankruptcy  of  the 
corporation  might  ibe  delayed  so  long  tlhat  in 
many  cases  the  purpose  of  the  bankrupt 
law  would  be  defeated  and  preferences 
given.  I  lam  ,  satisfied  that  a  board  of  di- 
rectors at  a  duly  called  meeting,  has  the 
power  to  put  the  corporation  into  bank- 
ruptcy."   Afifd.  29  Am.  B.  K.  586. 

The  directors  of  a  Pennsylvania  corpora- 
tion may  authorize  the  filing  of  a  voluntary 
petition  in  bankruptcy  by  the  president  and 
secretary.  Matter  of  Foster  Paint  and  Var- 
nish Co.  .(D.  C,  Pa.),  31  Am.  B.  E.  548,  210 
Fed.  652. 

Sufficiency  of  resolution. —  A  resolution  of 
the  board  of  directors  of  a  corporation, 
authorizing  the  cas'hiei;,  treasurer,  and  book- 
keeper to  prosecute  in  the  name  of  the  cor- 
poration a  petition  in  bankruptcy  to  final 
discharge,  is  sufficient  to  authorize  a  vol- 
untary proceeding,  and  it  is  unnecessary  that 
t!he  resolution  authorize,  in  strict  conformity 
with  section  3a  (5)  of  the  Bankruptcy  Act, 
an  admission  in  writing  on  the  part  of  the 
corporation  of  its  inability  to  pay  its  debts, 
and  its  willingness  to  be  adjudged  a  bank- 
rupt. Bell  V.  Blessing  (C.  €.  A.,  9th  Cir.), 
35  Am.  B.  E.  672,  225  Fed.  750. 

Meeting  of  directors. —  Two  of  the  three 
directors  of  a  corporation  met  and  adopted 
a  resolution  that  the  corporation  go  into 
bankruptcy,  without  notice  to  the  third  di- 
rector who  had  quarreled  with  his  associates, 
had  absented  himself  from  all  meetings  for 
ten  months,  had  brought  suit  to  rescind  his 
purchase  of  stock,  thus  making  himself  in-* 
eligible  to  be  elected  a  director  under  the 
Minnesota  law,  and  had  announced  his  re^ 
fusal  to  act   as  an  officer  and   stockholder. 


It  appeared  that  the  law  of  Minnesota  pro- 
vided that  the  business  of  the  corporation 
should  be  managed  by  a  board  of  at  least 
three  directors,  elected  by  the  stockholders 
and  that  a  majority  Should  constitute  a 
quorum  for  the  transaction  of  business,  but 
there  was  no  special  provision  for  filling 
vacancies  either  by  directors  or  stockholders. 
Held,  that  when  the  two  directors  met  they 
constituted  a  board  which  had  authority  to 
adopt  a  resolution  that  the  corporation 
should  go  into  bankruptcy.-  Dodge  v.  Ken- 
wood lee, Co.  (C.  C.  A.,  8th  Cir.),  29  Am. 
B.  E.  586,  204  Fed.  577,  affg.  26  Am.  B.  E. 
499,  189  Fed.  525. 

29.  In  re  Book.  Fed.  Cas.  1,637. 

30.  In  re  Deri)y,  Fed.  Cas.  3,815. 

31.  In  re  Duguid  (D.  C,  N.  C),  3  Am. 
B.  E.  794,  100  Fed.  274;  In  re  Bidemiller 
(D.  C,  111.),  5  Am.  B.  E.  570,  105  Fed.  595. 

32.  Ex  parte  Jones,  IS  Ch.  D.  (Eng.) 
109;  EeX  V.  Cole,  1  Ld.  Eaym.  (Eng.)  443. 
An  infant  who,  upon  ibecoming  of  age,  af- 
firms his  acts  of  bankruptcy,  may  become 
a  bankrupt.  Ex  parte  Barrow,  3  Ves. .  Jr. 
(Eng.)  554;  Ex  parte  Barwis,  6  Ves.  Jr. 
^Eng.)  601;  Ex  parte  Henderson,  4  Ves.- 
Jr.    (Eng.). 

33.  Compare  Ex  parte  Watson,  16  Ves. 
265,  and  Ex  parte  Margett  Ee  Soltykoff 
(1891),  1  Q.  B.  413,  with  In  re  Briee  (D.  C, 
Iowa),  2  Am.  B.  E.  197,  93  Fed.  942.  See 
also  In  re  Penzansky  (Eef.,  Mass.),  8  Am.  ' 
B.  E.  99. 

34.  In  re  Bryce  (D.  C,  Iowa),  2  Am.  B. 
E.  197,  93  Fed.  942,  in  vchich  case  it  was 
held  that  under  the  laws  of  Iowa,  provid- 
ing that  if  a,  minor  engages  in  business  as 
an  adult,  and  the  party  giving  him  credit 
has  good  reason  to  believe  him  to  be  of  full 
age,  the  minor  cannot,  upon  'becoming  of  age, 
disaffirm  his  contracts  made  while  an  infant. 
Such  infant  may  be  adjudged  a  bankrupt 
upon  his  own  petition. 

When  infants  may  petition. —  The  bank- 
ruptcy act  nowhere  excepts  infants  from 
its  provisions  or  benefits,  and  there  is  no 
ground  of  public  policy  for  excluding  them 
Where  they  owe  debts  which  can  be  enforced 
against   them   and   their   property,    such    as 
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no  liabilities,  except  such  as  require  their  ratification  on  coming  of  age,  are  not 
entitled  to  the  benefits  of  the  act ;  and  this,  not  so  much  because  they  are 
infants,  as  because  they  do  not  owe  debts  which  they  are  bound  to  pay.*^ 
Since  general  contracts  of  an  infant  have  no  force  or  validity  if  disaffirmed  by 
the  infant  on  coming  of  age,  it  would  be  a  frivolous  act  for  courts  to  permit 
the  institution  and  prosecution  of  proceedings  which  might  afterward  be 
practically  annulled  by  such  disaffirmance.^®  "Where  an  involuntary  petition  is 
filed  against  an  infant  and  he  alleges  infancy  as  a  defense,  thereto  he  may  be 
adjudicated  a  bankrupt  if,  after  becoming  of  age  he  ratifies  his  debts. ^''  It 
seems  settled  that  when  a  partnership  adjudiciation  is  sought  and  the  only 
defense  is  that  one  partner  is  an  infant,  the  firm  and  the  solvent  partner  should 
be  declared  bankrupts,  but  the  proceeding  dismissed  as  to  the  infant.^^ 
Another  problem  which  has  arisen  in  this  connection  is  whether  an  adjudica- 
tion can  be  granted  on  a  copartnership  made  up  of  an  adult  and  an  infant, 
without  notice  to  the  infant.    It  seems  that  no  notice  is  necessary.^* 

(5)  Lunatics. — ^A  lunatic  may  not,  save  in  a  lucid  interval,  file  a 
voluntary  petition.*"  The  English  law  and  practice  seem  to  provide  fox 
intervention  by  the  lunatic's  committee,  as  well  as  the  appointment  of  a 
committee  ad  litem;  such  officer  having  power  to  do  for  the  lunatic  any  act, 
permitted  or  required  by  the  bankruptcy  law,  which  the  lunatic  could  have 
done  if  sane.*^  This  is  probably  not  the  law  in  this  country.*^  In  voluntary 
cases  it  must,  therefore,  appear  that,  both  at  the  time  of  the  verification  of 
the  petition  and  of  its  filing,  the  petitioner  was  compos  msntis.  But  it  is  still 
doubtful  in  England,-  and  more  doubtful  here,  whether  under  any  circumstances 
a  person  actually  insane  can  be  adjudged  a  bankrupt.**  If  the  proceeding  be 
involuntary,  it  must  at  least  appear  that  he  was  sane  at  the  time'  of  the  com- 
mission of  the  act  of  bankruptcy.**  The  insanity  of  a  bankrupt  after  his 
adjudication  does  not,  however,  abate  the  proceeding;  the  bankruptcy  court 

a  judgment  in  an  action  for  negligence.     In  re  Marvin,   Fed.   Oas.  9,178;    In  re  Weitzel, 

re  Walrath    (D.   C,  N.  Y.),   24  Am.   B.   R.  Fed.  Gas.  17,365.     See  In  re  Stein  (C.  C:  A., 

541,  175  Fed.  243.  7th  Cir.),  U  Am.  B.  R.  536,  127  Fed.  547. 

The   test  whether   an   infant  may  be   the  41.  See  In  re   Farnham    (1895),  2   Ch.   D. 

subject  of   a  petition  in  bankruptcy,   seems  779. 

to  be  whether  the  debts  from  which  he  seeks  42.  In  re  Eiaenberg  (D.  C.,  N.  Y;),  8  Am. 

to   be   discharged   are  based   upon   contracts  B.  R.  551,  117  Fed.  786. 

or  obligations;  whioh  he  can  disaffirm  upon  43.  In  re  Murphy,  Fed.  Cas.  9,946;  In 
coming  of  age,  or  upon  such  as  render  him  re  Funk  (D.  C,  Iowa),  4  Am.  B.  R.  96,  101 
absolutely  liable.  In  re  Penzansky  (D.  C,  Fed.  244.  Contra:  In  re  Weitzel,  Fed.  Cas. 
Mass.),  8  Am.  B.  R.  99;  In  re  Eidemlller  17,365;  In  re  Pratt,  Fed.  Cas.  11,371,  hold- 
CD.  C,  111.),  5  Am.  B.  E.  570,  105  Fed.  595.  ing  that  an  insane  person  may  be  made  an 

35.  In  re  Walrath   (D.  C,  N.  Y.),  24  Am.  involuntary  bankrupt  for  acts  of  bankruptcy 

B.  R.  541,  175  Fed.  243.              '  committed  while  sane. 

-    36.  TSee  note  of  In  re  Dunnigan   Bros.,  2  44.  In    re    Funk     (D.    C,    Iowa) ,    4    Am. 

Am.  B.  R.  628,  95  Fed.  428.'  B.  R.  96,  101  Fed.  244,  holding  that  a -person 

37.  Matter  of  Mandel  (Ref.,  N.  Y.),  33  judicially  declared  insane  or  incapable  of 
Am.  B.  R.  42.  managing  his  aflfairs  cannot  commit  an  act 

38.  In  re  Dunnigan  Bros.  (D.  C,  Mass.),  of  bankruptcy;  In  re  Marvin,  Fed.  Cas. 
2  Am.  B.  R.  628,  95  Fed.  428;  In  re  Duguid  9,178.  Compare  In  re  Stein  &  Co.  (C.  C.  A., 
(D.  0.,  N.  C),  3  Am.  B.  R.  794,  100  Fed.  7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547; 
274.  In  re   Burka    (D.  C,  Tenn.),   5   Am.  B.   R. 

39.  In  re  Duguid    (D.  C,  N.  Y.),  3  Am.-  843,  104  Fed.  331. 

B.  R.  794,  100  Fed.  274.     This  case'  follows  The  insanity  of   an   alleged  bankrupt   at 

the    analogy    of    Lovell    v.    Beauchamp,     1  the  time  of   the  commission   of  the  alleged 

Manson,   467,  a  leading  English  case.     See  act  of  bankruptcy  is  a  defense  to  an  invol- 

also  Belton  v.  Hodges,  2  M.  &  Scott,  496;  untary  petition  in  'bankruptcy.     In  re  Ward 

Ex    parte    Monte    14    Ves.    602;     Ex    parte  (D.  C,  N,  J.),  20  Am.  B.  R.  482,  161  Fed. 

Adam,  1  Ves.  &  B.  494.  755. 

40.  Rhodes  v.   Rhodes,   44  Ch.  D.   94;    In 
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may  administer  his  estate  where  its  jurisdiction  is  based  upon  acts  of  bank- 
ruptcy alleged  to  have  been  committed  while  he  was  sane.*^ 

(6)  Mabhied  women. —  They  may  become' bankrupt  in  all  States  where 
they  can  contract  debts.*®  Where  a  married  woman  is  liable  only  in  case  her 
separate  estate  is  charged,  it  must  clearly  appear  that  her  debts  were  so 
charged.*^  Where  a  coverture  defeats  the  debt  a  married  woman  cannot  avail 
herself  of  the  act.*^  Disability  to  contract  has  been  removed  by  statute  iu' 
nearly,  if  not  quit§,  all  the  States. 

(7)  Aliens. —  Our  former  acts  limited  the  operation  of  the'  law  to  persons 
residing  within  the  jurisdiction  of  the  United  States.*®  There  is  no  such 
limitation  in  the  present  law.®"  But,  if  not  domiciled  or  with  their  principal 
place  of  business  within  the  United  States,  they  must  have  property  here.®^ 
The  change  made  in  the  former  laws  by  the  pre^nt  act  is,  therefore,  of  little 
practical  importance. 

(8)  Indians. — Whether  an  Indian  may  become  a  bankrupt   depends  on 
his  "owing  debts."     Until  he  becomes   a   citizen,   he   is   subject   to   certain 
statutory  disabilities  in  respect  to  the  making  of  contracts.'^    But,  aside  from 
this  limitation,  it  seems  that  he  may  become  either  a  voluntary  or  be  adjudged  • 
an  involuntary  bankrupt.®^  * 

(9)  Estates  of  decedents. —  By  section  125  of  the  English  act  of  1883, 
the  estates  of  deceased  insolvent  debtors  may  be  administered  in  bankruptcy. 


45.  Act  of  bankruptcy  committed  while 
sane.— In  re  Kehler  (D.  C,  N.  Y.),  18  Am. 
B.  R.  596,  153  Fed.  235.  This  ease  ttras 
affirmed  in  19  Am.  B.  R.  513,  159  F'ed.  55, 
in  which  the  court  said:  "If  he,  (Kehler) 
committed  the  acts  of  hankruptcy  alleged 
in  the  petition  while  insane,  the  adjudica- 
tion is  wrong  which,  irrespective  of 
technical  objections  to  the  pleadings  and 
proceedings  of  his  committee,  should  be 
righted.  If,  on  the  other  hand,  these  acts 
were  committed  while  sane,  there  was  no 
error  in  continuing  the  case,  even  though  the 
bankrupt  subsequently  became  insane.  Sec- 
tion 8  of  the  bankruptcy  act  provides  that 
the  insanity  of  the  bankrupt  shall  not  abate 
the  proceedings,  and  section  1  provides  that 
the  word  '  bankrupt '  shall  include  a  person 
against  whom  an  involuntary  petition  has 
been  filed.  It  is  manifest  therefore,  that  if 
Kehler  committed  an  act  of  bankruptcy 
while  sane,  and  by  reason  of  such  act  the 
court  obtained  jurisdiction,  it  can  continue 
the  proceedings  notwithstanding  the  sub- 
sequent insanity  of  the  bankrupt.  The  dis- 
trict judge  correctly  states  the  proposition  as 
follows :  '  True,  an  insane  person  cannot 
commit  an  act  of  bankruptcy,  but  if  Kohler 
was  compos  mentis  at  the  time  the  acts  were 
committed,  the  petition  by  creditors  ibeing 
filed  before  he  was  adjudged  insane,  I  think 
the  -court  acquired  jurisdiction  of  the 
proceedings.' " 

46.  Compare  In  re  Collins,  Fed.  Cas.  3,- 
006;  In  re  Lyons,  Fed.  Cas.  8,649;  In  re 
Kinkead,  Fed.  Oas.  7,824 ;  In  re  O'Brien, 
Fed.  Cas.  10,397.  See  McDonald  v.  Tefft- 
Weller  Co.  (C  C.  A.,  5th  Cir.),  11  Am  B. 
B.  800,  128  Fed.  381,  holding  that  since  the 


laws  of  Florida  permit  a  married  woman  to 
have  a  separate  estate  and  to  engage  in 
business  on  her  own  ^account,  she  may  be  ad- 
judged an  involuntary  bankrupt. 

47.  In  re  Howland,  Fed.  Cas.  6,791 ;  In  re 
Goodman,  Fed.  Cas.  5,540. 

In  England  a  married  wolSan  cannot  be 
made  a  bankrupt  for  non-compliance  with  a 
bankruptcy  notice  «founded  upon  a  judg- 
ment obtained  against  her  in  the  name  of  a 
trading  firm  which  she  is  carrying  on  sepa- 
rately from  her  husband.  In  re  Handford, 
6  Mason,  131,  1  Q.  B.  566. 

48.  In  re  Slichter,  Fed.  Cas.  12,943. 

49.  Compare  In  re  Goodfellow,  Fed.  Cas. 
5,536. 

50.  In  re  'disdell  (Ref.,  N.  Y.),  2  Am. 
B.  R.  424. 

51.  Alien  bankrupt. —  A  bankruptcy  court 
has  jurisdiction  of  an  alleged  bankrupt,  al- 
though he  is  an  alien  living  in  a  foreign 
country,  provided  there  is  "  property  "  within 
the  jurisdiction.  Where  an  alien  residing 
abroad  and  having  a  deposit  with  a  bank  in 
New  York  City  made  a  general  assignment  in 
England,  and  a  petition  in  bankruptcy  was 
filed  against  him  in  the  district,  including 
New  York  City,  within  four  months  after 
the  assignment,  the  bankruptcy  court  has 
jurisdiction.  It  seems  that  a  bankruptcy 
court  may  decline  jurisdiction  if  the  cred- 
itors as  well  as  the  alleged  bankrupt  are  all 
aliens  residing  abroad.  Mater  of  Berthoud 
(D.  C,  N.  Y.),  36  Am.  B.  R.  555,  231  Fed. 
529. 

52.  R.  S.,  §  2105. 

53.  In  re  Rennie  (Ref.,  Ind.  Ter.),  2  Am. 
B.  R.  182;  In  re  Russie  (D.  C,  Or.).  3  Am 
B.  R.  6,  96  Fed.  608. 
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The  proceeding  is  analogous  to  that  of  a  living  debtor,  save  that  the 
decedent's  personal  representative  stands  in  his  stead.  The  practice  is 
assimilated  to  that  in  chancery  on  the  administration  of  solvent  estates.  An 
executor  who,  as  such,  has  carried  on  a  business  and  incurred  debts  pursuant 
to  the  will  of  his  testator,  may  also  be  adjudged  a  bankrupt.^  None  of  our 
bankruptcy  laws  have  had  similiar  provisions. ^^  It  seema^  however,  that 
when  a  surviving  partner  applies,  the  partnership  may  be  adjudged  bank- 
rupt, and  the  Federal  court  thereby  acquires  jurisdiction  over  the  estate  of 
the  deceased  partner  in  process  of  administration  in  a  probate  court.'® 
There  being  no  express  power  to  administer  the  estates  of  deceased  insolvents, 
resort  must  be  had  in  such  cases  to  the  usual  State  tribunals.  If,  however, 
death  occurs  after  the  adjudication,  the  estate  continues  in  bankruptcy.'^ 
(10)   Paetneeships. —  This    is   fully    considered    under    Section    Five.'^ 

in.  INVOLUNTARY  BANKRUPTCY. 

a.  Persons  who  may  be  adjudged  involuntary  bankrupts. —  (1)  In  genebal. 
— ■  Subsection  b  of  this  section  declares  what  persons  and  corporations  may 
be  adjudged  involuntary  bankrupts.  In  discussing  the  principles  applicable 
to  persons  who  may  become  voluntary  bankrupts,  we  also  considered  the 
jurisdiction  of  the  courts  to  adjudicate  the  involuntary  bankruptcy  of  such 
persons;  the  rules  applicable  to  the  voluntary  bankruptcy  of  infants,  lunatics 
and  other  persons  mentioned  under  the  foregoing  head,  are  applicable  to  the 
involuntary  bankruptcy  of  such  persons.'^  The  debtor  petitioned  against 
must  owe  at  least  $1,000.  Two  classes  of  persons  cannot  be  petitioned 
against  ■ —  wage-earners  and  farmers.  The  word  "  natural "  is  used  to  qualify 
the  word  "  person,"  except  for  which  any  corporation  might  be  included, 
because  of  the  definition  of  "person"  as  contained  in  §  1  (19).  The  sub- 
section specifically  states  the  classes  of  corporations  which  may  be  adjudged 
involuntary  bankrupts.  The  words  "  unincorporated  company "  are  con- 
sidered later.™ 

(2)  Status  of  alleged  bankeupt;  time. — -The  question,  as  to  the  status 
of  the  alleged  bankrupt  at  a  particular  time  so  as  to  entitle  him  to  exemption 
from  an  involuntary  proceeding  becomes  important.  When  the  debts  from 
which  the  alleged  bankrupt  will  be_discharged  were  contracted,  he  may  have 
been  engaged  in  business  and  his  occupation  may  have  been  changed  subse- 
quently to  that  of  a  wage-earner  or  farmer.  Or  on  the  other  hand  his  occupa- 
tion may  have  changed  since  the  debts  were  contracted  from  that  of  a  wage- 
earner  or  farmer  to  that  of  a  business  man.  In  a  number  of  cases,  some  of 
them  controlling  in  their  respective  jurisdictions,  it  has  been  ruled  that  the 
question  whether  an  insolvent  is  exempt  from  involuntary  adjudication  will 
depend  upon  the  occupation  in  which  he  is  engaged  at  the  time  the  acts  of 
bankruptcy  were  committed.^^     It  is  quite  apparent  that  a  man  should  not 

54.  Ex  parte   Garland,    10   Ves.    110;    Ex  decedents,"    and    "partnerships,''    see    under 
parte  Richardson,  3  Madd.  99.  this   section,    ante.      For    who   may    file    in- 

55.  Graves  v.  Winter,  Fed.  Cas.  5,710.  voluntary  petitions  and  the  practice  on  the 

56.  In   re   Pierce    (D;  C.,   Wash.),  4  Am.  same,  see  §§   18  and  59-a,  post. 

B.  R.  489,  102  Fed.  977.  60.  See   discussion    in    this    section,    post, 

57.  Bankr.  Act,  §  8.  under  heading  "  Unincorporated  Companies." 

58.  As  to  the  effect  of  the  infan-cy  of  one  61.  Virginia-'Carolina  Chemical  Co.  v.  Shel- 
partner,  see  p.  145,  ante.  horse  ( C.  C.  A.,  4th  Cir. ) ,  35  Am.  B.  R.  720, 

59.  For   "infants,!'   "lunatics,"    "married      228   Fed.   493;    Counts   v.   Columbus   Buggy 
' '      Co.   (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R.  312, 
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be  permitted  to  evade  bankruptcy  by  changing  bis  occupaJtion,  in  which  his 
property  was  acquired  and  bis  debts  contracted,  to  that  in  which  under  the 
statute  he  would  be  exempt  from  adjudication.  For  instance  the  property 
acquired  as  a  merchant  may  not  be  exempt  from  administration  in  bankruptcy 
because  the  merchant  becomes  subsequently  a  wage-earner;  so  that  in  such  a 
case  it  is  eminently  proper  to  govern  the  exemption  by  the  status  of  the  alleged 
bankrupt  at  the  time  the  debts  were  contracted.®^  A  person  who  has  acquired 
property  and  incurred  debts  as  a  merchant  may  not  avoid  bankruptcy  by  beeom- 
ing  a  wage-earner,  either  before  or  after  the  act  of  bankruptcy ;  it  is  in  such  a 
case  the  occupation  of  the  debtor  at  the  time  the  debts  were  contracted  and  not 
at  the  time  the  act  of  bankruptcy  was  committed  which  will  control.*®  But 
where  a  wage-earner  or  farmer  becomes  a  merchant  and  thus  amenable  to 
bankruptcy,  his  status  at  the  time  the  act  of  bankruptcy  was  committed  may 


210  Fed.  748;  Karris  v.  Tapp  (D.  C,  Ga.), 
37  Am.  B.  R.  564,  235'  Fed.  918;  Matter  of 
Leland  (D.  0.,  Mich.),  25  Am.  B.  R.  209,  185 
Fed.  830;  Flickinger  v.  First  National  Bank 
(0.  C.  A.,  6th  Cir.),  16  Am.  B.  E.  678,  145 
Fed.  162,  76  C.  C.  A.  132. 

Change  of  status  before  filing  petition. — 
In  the  case  of  In  re  Burgin  (D.  C,  Ala.),  22 
Am.  B.  R.  574,  173  Fed.  726,  it  was  held  that 
a  tihange  of  occupation  to  one  of  the  exempt 
pursuits,  between  the  commission  of  .an  act 
of  bankruptcy  and  the  filing  of  a  petition 
against  him,  will  not  defeat  the  operation  of 
the  act,  as  the  bankrupt's  status  is  to  'be 
determined  as  of  the  period  <  during  which  he 
contracted  the  debts  and  acquired  or  owned 
the  assets  scheduled. 

Engaged  in  farming  when  act  was  com- 
mitted.— In  the  case  of  Matter  of  Leland  (D. 
C,  Mich.),  25  Am.  B.  E.  209,  185  Fed.  830, 
the  court  said:  "  It  is  important^to  know  at 
what  time  the  exempt  status  must  have  ex- 
isted in  order  to  prevent  the  adjudication. 
The  natural  meaning  of  the  words  used  by 
the  statute  would  indicate  that  they  re- 
ferred to  the  time  of  filing  the  petition,  but 
the  necessities  of  the  case  have  led  to  the 
conclusion  that  this  meaning  cannot  be 
adopted.  There  is  some  authority  for  dating 
the  question  back  to  the  time  when  the  in- 
debtedness was  incurred;  but  this  would 
many  times  give  rise  to  great  confusion:  as 
if,  for  example,  part  of  the  indebtedness  of 
the  petitioning  creditors  had  a  favoraible 
position  under  this  ruling  and  part  did  not; 
it  'does  not  seem  necessary  in  the  ordinary 
case  to  go  back  so  far.  ...  It  does  not 
follow  that  the  time  when  the  debts  accrued 
and  the  nature  of  the  debts  of  the  petitioning 
creditors,  are  wholly  immaterial.  They  have 
accrued  in  large  part -or  wholly  out  of  busi- 
ness other  than  farming.  This  fact  may  be 
quite  persuasive  as  indicating  that  the  debtor 
was  not  chiefly  engaged  in  tarming."  Matter 
of  Desney  (lD.  C,  JMd.),  33  Am.  B.  R.  656, 
219  Fed.  294. 

62.  Tiffany  v.  Condensed  Milk  Co.  (D.  C, 
Pa.),  15  Am.  B.  R.  413,  141  Fed.  444;  In  re 
Crenshaw  (D.  C,  Ala.),  19  Am.  B.  R.  502, 
156  Fed.  638;    Flickinger  v.  First  National 


Bank  (C.  C.  A.,  6th  Cir,),  16  Am.  B.  R.  678, 
145  Fed.  162,  76  C.  C.  A.  132;  In  re  Burgin 
(D.  C,  Ala.),  22  Am.  B.  R.  574,  173  Fed. 
726,  holding  that  the  status  of  the  alleged 
bankrupt  as  to  his  occupation  is  to  be  deter-, 
mined  as  of  the  period  when  he  contracted 
the  debts  to  be  proved  and  acquired  the  prop* 
erty  to  be  administered ;  and  when  he  was  a)t 
that  time  engaged  in  mercantile  pursuits  he 
cannot  defeat  the  operation  of  the  law  by 
thereafter  engaging  in  an  exempt  occupation. 
See  Am.  B.  R.  Digest,   §   122. 

Application  of  rule. —  The  rule  that  the 
status  of  an  alleged  involuntary  bankrupt  is 
to  be  determined  as  of  the  date  when  his 
debts  were  contracted  is  not  the  general  rule, 
and  is  only  to  be  adopted  when  the  equities 
of  the  case  require  such  a  construction,  it- 
being  based  on  the  equitable  idea  that  the 
exemption  from  involuntary  proceedings  al- 
lowed by  the  statute  was  not  intended  as  a 
means  of  escape  for  insolvents  whose  proiperty 
was  acquired  and  whose  debts  were  incurred 
in  a  recent  non-exempt  occupation.  Harris  v. 
Tapp  (D.  C,  -G-a.),  37  Am.  B.  R.  564,  235 
Fed.  918. 

63.  In  re  Wakefield,  25  Am.  B.  R.  118,  182 
Fed.  247.  This  case  and  those  cited  in  the 
preceding  note  are  opposed  in  the  case  of 
In  re  Folkstad  (D.  C,  Mont.),  29  Am.  B.  R. 
77,  199  Fed.  363,  in  which  the  court  holds 
that  .an  "  act  of  bankruptcy  "  is  such  when 
the  act  is  committed,  or  not  at  all;  and  if 
an  act  is  committed  by  one  who  then  is  not 
of  the  class  that  the  Bankruptcy  Act  says 
may  be  adjudicated  an  involuntary  bankrupt, 
it  is  not  an  "  act  of  bankruptcy,"  and  fur- 
nishes no  foundation  for  involuntary  proceed- 
ings, the  act  taking  color  from  the  bona  tide 
occupation  of  the  actor  at  the  time  it  is 
committed,  and  not  from  his  occupation  prior 
or  subsequent  thereto.  Hence,  one  who  incurs 
debts  in  a  non-exempt  occupation,  changes 
to  an  exempt  occupation,  and  thereafter  com- 
mits an  act  that  in  a  non-exempt  occupation 
would  be  an  "  act  of  (bankruptcy,"  is  not 
subject  to  adjudication  as  an  involuntary 
bankrupt  because  thereof,  and  of  debts  still 
existing,  or  at  all. 
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well  be  deemed  the  controlling  factor.  In  any  event  the  circumstances  existing 
in  each  particular  case  must  be  considered.  In  view  of  the  fact  that  the  main 
purpose  of  the  Bankruptcy  Act  is  to  provide  for  the  distribution  of  the  assete 
of  the  bankrupt  among  his  creditors  having  provable  debts  and  the  discharge 
of  the  bankrupt  from  such  debts,  it  seems  reasonable  to  assert  that  the  exemp- 
tion from  bankruptcy  should  pertain  exclusively  to  the  occupation  of  the  bank- 
rupt when  the  debts  were  incurred.  There  is  no  question,  however,  that  the 
occupation  of  the  alleged  bankrupt  at  the  time  the  petition  is  filed  is  not 
controlling.**  A  change  in  occupation  from  business  to  farming  since  the 
act  of  bankruptcy  will  not  avail  the  debtor.®" 

(3)  Wage-eaeners. — A  wage-earner  is  defined  in  §  1  (27)  as  a  person 
who  "works  for  wages,  salary,  or  hire,  at  a  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year."  Under  this  subsection  (§  4-b)  a  wage- 
earner  cannot  be  adjudged  ah  involuntary  bankrupt.  It  is  not  presumable 
that,  were  he  not  thus  excepted,  creditors  would  often  resort  to  a  court  of 
bankruptcy  against  such  a  debtor.*"  To  bring  a  person  within  the  exception 
it  should  appear  that  the  earning  of  wages  is  his  paramount  occupation.*''  In 
considering  the  definition  of  "  wage-earner  "  in  §  1,  cases  were  cited  indicating 
what  constitutes  a  wage-earner  under  the  statute.*® 

(4)  Persons  engaged  chieely  in  farming  or  the  tillage  oe  the  soil. — 
(I)  In  general. —  No  person  answering  this  description  can  be  adjudged  an 
involuntary  bankrupt.  The  phrase  seems  to  be  construed  strictly.  The  words 
"  the  tillage  of  the  soil "  are  not  used  as  a  definition  of  what  constitutes  farm- 
ing; tillage  is  a  part  of  farming  but  is  not  co-extensive  with  the  whole  of 
farming.*®  The  affairs  and  occupation  of  men  are  of  infinite  complexity.  It 
is  not  possible  to  lay  down  any  precise  rule  which  will  in  every  case  enable  a 
court  to  say  with  certainty  in  what  occupation  a  man  has  been  chiefly  engaged. 
It  is  not  permissible  to  segregate  certain  facts  or  circumstances  and  say  that 

64.  In  re  Luckhardt,  4  Am.  B.  R.  307,  101  elusive  of  other  occupation.  Virginia-Garo- 
Fed.  807;  In  re  Maekey  (D.  C,  Del.),  6  Am.  Una  'Chemical  Co.  v.  Shellhouse  (C.  C.  A., 
B.  R.  577,  110  Fed.  355.  4th  Cir.),  35  Am.  B.  R.  720,  228  Fed.  493. 

65.  In  re  Luckhardt  ( D.  C,  Kan. ) ,  4  Am.  68.  These  cases  may  all  be  applied  here. 

B.  E.  307,  101  Fed.  807;  In  re  Maekey   (D.  69.  In  re  I>wyer    (C.  C.  A.,  7th  Cir.),  25 

C,  Del.),  6  Am.  B.  R.   577,   110   Fed.  355;       Am.  B.  R.  913,  184  Fed.  880. 

TiflFauy  v.  La  Plume  Condensed  Milk  Co.  (D.  The  words  "farming  or  the  tillage  of  the 

C,  Pa.),  15  Am.  B.  R.  413,  141  Fed.  444.  soil"  as  used  in  section  4b  of  the  ibankruptcy 

66.  For  valuable  cases  under  the  some-  act,  eapresses  the  same  thought,  that  is,  the 
what  similar  phrase  "  workmen,  clerks,  and  word  "  fanning  "  and  the  words  "  tillage  f 
servants,"  see  under  section  sixty-four  of  this  the  soil,"  mean  the  same  thing.  Hart-Parr 
work ;  also  discussion  of  the  definition  of  Co.  v.  Parkley  (C.  C.  A.,  *th  Cir.) ,  36  Am. 
"  wage-earner  "  under  section  one.  B.  E.  540,  231  Fed.  913. 

Wage-earner. —  A  teamster  working  his  Wage-earner  distinguished  from  farmer. — 
team  for  day  wages  hauling  logs  and  other  A  farmer  is  exempt  from  involuntary  pro- 
similar  services  for  different  people'  is  within  ceedings,  whatever  ihis  other  interests,  if 
the  exception.  _In  re  Yoder  (D.  C,  Pa.),  11  farming  is  his  chief  occupation;  a  wage- 
Anf.  B.  R.  445,  127  Fed.  894;  and  so  is  a  earner  is  exempt  only  when  he  actually  pur- 
bookkeeper  having  no  other  business  or  occu-  sues  the  calling  which  that  term  describes, 
pation.  In  re  Pilger  (D.  C,  Wis.),  9  ^Vm.  The  farmer  works  for  himself;  the  wage- 
B.  R.  244,  118  Fed.  2.06';  a  music  teacher  earner  is  an  employee,  and  this  implies  serv- 
giving  lessons  at  so  much  an  hour  is  not  a  ice  for  another  which  is  substantially  ex- 
"  wage-earner."  First  Nat.  Bank  of  Wilkes-  elusive.  This  characteristic  diflference  be- 
barre  v.  Barnum  (D.  C,  Pa.),  20  Am.  B..B.  tween  farmers  and  wage-earners  is  clearly 
439,  160  Fed.  245.  recognized  in  the  language  of  section  4b  of 

67.  Matter  of  Remaley  (Ref.  Pa.),  23  the  bankruptcy  act.  Virginia-Carolina  Chem- 
Am.  B.-R.  29.  The  wage-earner  is  an  em-  ical  Co.  v.  Shellhose  "(C.  C.  A.,  4th  Cir.), 
ployee,  who  performs  services  for  another,  ex-  35  Am.  B.  R.  720,  228  Fed.  493. 
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their  existence  or  non-existence  settles  the  question.     In  answering  it  all  his 
activities  and  pursuits  must  be  considered  as  a  whole.™ 

(II)  Chief  occupation.— FaTming  or  tillage  of  the  soil  must  be  the  chiel 
occupation.  Mere  physical  exertions  are  not  the  determining  factor;  rather 
that  occupation  which  the  person  deems  of  paramount  importance  to  his  wel- 
fare.''^ The  relative  amount  of  tinie  a  man  devotes  to  various  lines  of 
endeavor  in  which  he  is  interested  is  doubtless  one  circumstance  to  be  taken 
into  account^^  He  must  be  engaged  "  chiefly  "  in  the  business  or  occupation 
of  farming  and  must  derive  therefrom  his  chief  means  of  livelihood.'^^  He  may 
be  engaged  in  other  enterprises,  in  which  he  has  invested  money  and  which 
take  considerable  of  his  time,  go  long  as  farming  constitutes  his  chief  occupa- 
tion.''* When  a  debtor  follows  two  pursuits  the  relative  amount  of  his  indebted- 
ness contracted  in  one  and  the  other  may  be  taken  into  account  as  an  aid  in 
determining  in  which  he  was  chiefly  engaged.-^®  It  has  been  held  that  a 
man  engaged  both  in  the  business  of  farming  and  at  that  of  raising  cattle  on  a 
large  scale  was,  nevertheless,  within  this  exception.'®  Likewise,  perhaps,  when 
the  chief  occupations  is  to  raise  cattle  and  hogs  for  the  market,  provided  he 
raises  them  on  the  farm,  or  feeds  them  largely  from  crops  raised"  thereon.'''' 
But  a  cattle  buyer  is  not  engaged  in  farming  because  he  takes  cattle,  purchased 
by  him  for  the  market,  to  a  farm  for  feeding.''^     Dairying  is  usually,  a  mere 


70.  Matter  of  Disney  (D.  C,,  Md.),  33  Am. 
B.  R.  666,  219  Fed.  294. 

Status  of  debtor  engaged  in  several  occupa- 
tions.—  Where  an  alleged  bankrupt  is  en- 
gaged in  several  occupation,s  at  the  same 
time,  all  his  activities  and  pursuits  must  be 
considered  as  a  whole,  in  passing  upon  the 
question  of  his  status  at  the  time  the  alleged 
act  of  bankruptcy  was  committed.  Harris 
v.  Tapt>  (D.  C,  Ga.),  37  Am.  B.  R.  564, 
235   Fed.   918.     See  Am.  B.  R.   Dig.,  §    125. 

71.  Chief  occupation. — •  In  the  case  of  In 
re  Mackey  (D.  C,  Del.),  6  Am.  B.  R.  577, 
110  Fed.  355,  it  was  held  that  a  "person  en- 
gaged chiefly  in  farming,"  within  the  meaning 
of  the  act,  is  on«  whose  chief  occupation 
or  business  is  farming;  and  one's  chief  occu- 
pation or  business  is  that  which  ia  of  prin- 
cipal concern  to  him,  or  some  permanency 
in  its  nature,  which  he  deems  of  paramount 
importance  to  his  welfare,  and  on  which  he 
chiefly  relies  for  his  livelihood  or  as  ,the 
means  of  acquiring  wealth,  great  or  small. 
In  re  Drake  (D.  C,  S.  C),  8  Am.  B.  R.  137, 
114  Fed.  229,  afl'd;  sui  nom.  Wulbern  v.  Drake 
(C.  C.  A.,  4th  Cir.),  9  Aim.  B.  R.  695,  120 
Fed.  493;  Matter  of  Disney  (D.  C,  Md".), 
33  Am.  B.  R.  656,  219  Fed.  294. 

72.  Matter  of  Disney  (D.  C,  Md.),  33  Am. 
B.  R.  656,  219  Fed.  294. 

73.  Bank  of  Dearborn  v.  Matney  (iD.  C., 
Mo.),  12  Am.  B.  R.  483,  132  Fed.  75;  Wul- 
bern v.  Drake  (C.  C.  A.,  4th  Cir.),  9  Am. 
B.  R.  695,  120  Fed.  493,  in  which  case  the 
court  said:  "It  do6a  not  matter  if  the  per- 
son may  have  other  business  or  other  in- 
terests if  his  principal  occupation  is  that  of 
an  agriculturist  —  if  that  is  the  business  to 
which  he  devotes  more  largely  his  time  and 
attention  — which  he  relies  upon  as  a  source 
of  income  for  the  support  of  himself  and 
family,  or  for  the  accumulation  of  wealth." 


74.  Counts  V.  Columbus  Buggy  Co.  (C  C. 
A.,  4th  Cir.),  31  Am.  B.  R.  812,  210  Fed. 
748;  In  re  Terry  (D.  C,  Pa.),  30  Am.B.  R. 
631,  208  Fed.  162;  Harris  v.  Tapp  (D.  C, 
Ga.),  37  Am.   B.  R.  564,  235  Fed.  918. 

75.  Matter  of  Disney  (D.  C,  Md.),  33 
Am.  B.  R.  656,  219  Fed.  294; 

76.  In  re  Thompson  (D.  C,  Iowa),  4  Am. 
B.  R.  340,  102  Fed.  287.  See  Bank  of  Dear- 
born v.  Matney  (D.  C.,  Mo.),  12  Am.  B.  R. 
482,  132  Fed.  75. 

77.  lu  re  Rugsdale,  Fed.   Cas.   12,123. 
Raising  stock  for  the  market. —  In  the  case 

of  In  re  Dwyer  (C.  C.  A.,  7th  Cir.),  25  Am. 
B.  R.  913,  184  Fed.  880,  it  appeared  that  the 
alleged  bankrupt  owned  and  dwelt  upon  a 
farm  of  160  acres,  upon  which  he  raised  corn 
and  oats  on  46  acres  and  grass  for  feeding 
purposes  on  the  balance;  upon  this  farm  he 
fattened  cattle  and  'hogs  for  the  market;  he 
raised  some  of  the  stock  upon  the  farm  and 
purchased  a  considerable  number  which  he 
brought  to  the  farm;  after  the  cattle  and 
hogs  were  properly  fattened,  he  sold  them  to 
drovers  and  sometimes  shipped  them  in  car- 
load lots  to  the  market;  it  was  necessary  to 
purchase  about  four  times  as  much  grain 
as  he  raised  upon^his  farm  to  feed  the  stock; 
he  never  bought  Cfittle  as  a  dealer  in  live 
stock  buys  them,  with  the  expectation  of 
speculating  and  taking  advantage  of  market 
conditions.  It  was  held  that  the  alleged 
bankrupt  was  chiefly  engaged  in  farming  and 
was  therefore  within  the  exemption. 

78.  In  re  Brown  (D.  C,  Iowa),  13  Am.  B. 
R.  140,   132  Fed.  706. 

Cattle  dealer. —  An  alleged  bankrupt,  whose 
chief  occupation  was"  trading'  in  cattle,  using 
his  lands  as  a  mere  feeding  station,  relying 
more  upon  |)urchased  feed  from  the  market 
for  preparing  the  cattle  for  sale  than  on  his 
own  agricultural  products,  is  not  a  "person 
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incident  of  farming,  and  a  farmer  who  keeps  a  dairy  is  subject  to  the  exemp- 
tion.''® One  engaged,  chiefly  in  farming  is  within  the  exception  although  he 
at  the  same  time  conducts  a  small  business  as  a  private  banker,*"  or  is  engaged 
in  carrying  on  a  law  and  collection  business  on  a  small  scale,*^  or  runs  a  small 
store  yielding  a  very  small  income,  compared  with  that  from  the  farm,*^  or 
a  partnership  which  conducts  a  commissary  in  connection  with  farming  inter- 
ests, and  one  member  having  an  agency  for  fertilizers  and  plbws.**  It  has 
been  ruled  that  an  individual  farmer  who  loaned  money  to  and  became  a 
member  of  a  partnership  composed  of  farmers  which  was  promoting  a  canning 
factory,  but  who  did  not  personally  give  much  time  or  thought  to  the  enterprise 
was  not  chiefly  engaged  in  it,  and,  therefore,  as  an  individual  was  not  liable  to 
adjudication.**  An  alleged  bankrupt,  although  owning  a  farm,  who  is  chiefly 
engaged  in  threshing  for  others  for  hire,  is  not  chiefly  engaged  in  "  farming 
or  the  tillage  of  the  soil."  *^  A  woman  who  owns  a  farm  and  permits  her 
husband  to  run  it  and  treat  the  products  as  his  own  is  not  a  person  engaged 
chiefly  in  farming,  and,  therefore,  may  be  adjudicated  a  bankrupt.*®  A  person 
engaged  chiefly  in  farming  is  not  subject  to  adjudication  as  an  involuntary 
bankrupt,  though  he  makes  a  general  assignment  for  the  benefit  of  creditors.*'' 
The  exemption  applies  to  a  partnership  as  well  as  an  individual.** 

(Ill)  Lease  of  farm. — A  resident  owner  who  has  leased  his  farm  to  another 
for  a  money  rent  is  not  within  the  exception,**  but  otherwise  where  he  leases 
part  of  his  farm  and  works  the  rest  of  it.®"  If  the  owner  of  a  farm  leases  it 
upon  shares,  without  himself  carrying  on  the  farming  operations  more  than  to 
see  that  the  tenant  was  doing  the  work  and  dividing  the  proceeds  as  agreed, 
he  is  within  the  exception.®^ 

(5)  Practice  and  pleadings. —  The  petition  in  involuntary  cases  should 
contain  allegations  to  the  effect  that  the  alleged  bankrupt  was  not  either  a 
wage-earner  or  a  person  chiefly  engaged  in  farming  or  in  tillage  of  the  soil.®^ 
But  a  failure  to  do  so,  unless  raised  by  the  answer,  will  be  deemed  waived.*^ 
It  may  be  sufficient  to  make  such  averments  as  will  exclude  the  idea  of  the 
alleged  bankrupt  being  within  the  excepted  classes  f*  but  the  better  practice  is  to 

chiefly  engaged  in  farming."    Bank  of  Dear-  held   that   the   fact    of   ownership   was   not 

born  V.  Matney   (D.  C,  Mo.),  12  Am.  B.  R.  material.     Judge  Eay  in  this  case  discusses 

482,  132  Fed.  75.    See  also  Hoffschlaeger  Co,  at  length  and  with  care  the  question  of  what 

V.  Ytoung  Nap'(D.  C,  Hawaii),  12  Am.  B.  R.  constitutes  farming  under  the  statute. 

610,  2  U.  S.  D.  C,  Hawaii  90.        '  87.  Olive  v.  Armour  &  €o.    ('C.  C.  A.  5th 

79.  <Jregg  v.  Mitchell  (C.  C.  A.,  6th  Cir.),  Cir.),  21  Am.  B.  H.  901,  167  Fed.  517. 

21  Am.  B.  E.  659,  166  Fed.  725.  88.  Still's  Sons  v.  American  National  Bank 

80.  Gouts  V,   Tawnsend    (D.   C,   Ky.),   11  (C.  C.  A.,  4th  Cir.),  31  Am.  <B.  R.  320,  209 
Am.  B.  E.  126,  126  Fed.  249.  Fed.  749. 

81.  In  re  Hoy    (D.  C,  Iowa),  14  Am.  B.  89.  In  re  Matson   (D  C,  Pa.),  10  Am.  B. 
E.  648,  137  Fed.  175.  R.  473,  123  F^.  743. 

82.  Rise  v.  Bordner   (D.  C,  Pa.),  15  Am.  90.  Wulbern  v.  Drake  (C.  C.  A.,  ^th  Cir.), 

B.  E.  297,  140  Fed.  566;  In  re  Mackey  (D.      9  Am.  B.  R.  695,  120  Fed.  493. 

C,  Del.),  6  Am.  B.  R.  577,  110  Fed.  355;  91.  Matter  of  Leland  (D.  'C,  Mich.),  25 
see  In  re  Duke  &  Son    (Eef.;  Ga.),  28  Am.       Am.  B.  E.  209,  185  Fed.  830. 

B.  K.  195.  92.  Beach  v.  Macon  Grocery  Co.  (C.  C.  A., 

83.  Sutherland  M;edieine  Co.  v.  Rich  (Eef.,  5th  Cir.),  9  Am.  B.  E.  762,  120  Fed.  736. 
Ga.),  22  Am.  B.  E.  85.  93.  Green    Eiver    Deposit    Bank   v.    Craig 

84.  Matter  of  Disney  (D.  C,  Md,),  33  Am.  Bros.    (D.   C,  Ky.),  6  Am.   B.  R.  381,   110 
B.  E.  656,  219  Fed.  294.  Fed.   137;    In  re  Columbia  Eeal  Estate  Co. 

85.  HartJParr   Co.  v.   Barkley    (C.  C.   A.,  (D.  C,   Ind.),  4  Am.  B.  E.  411,   101   Fed. 
8th  Cir. J,  36  Am.  B.  (E.  540,  231  Fed.  913.  965. 

88.  In  re  Johnson   (D.  C.,  N.  Y.),  18  Am.  94.  Matter  of  Levingaton   (D.  C,  Hawaii), 

B.  E.   74,   149   Fed.   864,   in  which   cases  it  13  Am.  B.  E.  357,  2  U.  S.  D.  C.  '254 ;  In  re 

appeared  that  the  wife  had  taken  title  to  a  Brett    (D.   C,   N.   J.),   12   Am.    B.   R.   492, 

farm  formerly  owned  by  the  husband  in  order  130  Fed.  981;  In  re  White   (D.  C,  Pa.),  14 

to  keep  it  from  his  creditors,   and  it  was  Am.  B.  R.  241,  135  Fed.  199. 
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include  express  allegations  negativing  the  statutory  exceptions.  The  allega^' 
tion  and  proof  should  also  show  that  the  alleged  bankrupt  was  not  in  one  of 
these  excepted  classes  at  the  time  of  the  act  of  bankruptcy.®*  A  defense  based 
on  an  allegation  that  he  was,  may  be  raised  by  a  responding  creditor,  and,  when 
raised,  goes  to  the  jurisdiction,  and,  if  not  met  by  a  replication,  is  conclusive.*® 
If  the  petition  is  defective  in  that  it  does  not  contain  allegations  to  the  effect 
that  the  alleged  bankrupt  is  not  within  either  of  the  excepted  classes,  the  defect 
may  be  cured  by  amendment.®^  Where  a  person  has  been  adjudged  insane  at 
a  certain  date  with  lucid  intervals  until  a  certain  date  and  without  lucid 
intervals  thereafter,  a  presumption  of  insanity  arises  from  the  date  first  men- 
tioned, and  the  burden  of  proof  is  upon  the  petitioning  creditors  to  show  that 
the  alleged  act  of  bankruptcy  was  committed  during  a  lucid  interval.®^ 

b.  Corporations  which  may  be  adjudged  involuntary  bankrupts. —  (i)  In 
GENERAL. —  The  definition  of  "corporations"  will  be  found  in  §  1  (6).  It 
does  not,  of  course,  include  municipal  -corporations,  but  it  would  seem  to 
comprise  -membership  corporations  and  religious,  educational  and  eleemosynary 
corporations  and  the  like.  But  because  of  the  limitation  to  "  moneyed,  business 
or  commercial  corporations,"  membership  corporations,  incorporated  for  other 
than  business  or  commercial  purposes,  may  not  be  adjudicated  bankrupts. 
Under  the  law  of  1867  any  business,  moneyed  or  commercial  corporation  might 
be  thrown  into  bankruptcy.  As  has  already  been  seen  the  amendatory  act 
of  1910  has  practically  conformed  the  present  bankruptcy  act  to  that  of  1867, 
so  far  as  the  persons  and  corporations  who  may  be  adjudicated  bankrupts  are 
concerned.®^  If  the  act  of  bankruptcy  was  committed  prior  to  the  taking  effect 
of  the  amendment  of  1910,  bankruptcy  may  not  be  decreed  unless  the  corpora- 
tion was  one  which  might  have  been  adjudicated  a  bankrupt  under  the  laws 
which  existed  prior  to  the  amendment.^*"*  > 

(2)  Exceptions  AS  to  insurance  and  banking  coRPORATiOTSrs. — The  excep- 
tion as  to  "  municipal,  railroad,  insurance  or  banking  corporations  "  is  absolute. 
"  Moneyed  "  corporations  are  usually  regarded  as  including  banking  and  insur- 
ance corporations,  and  are  so  defined  in  the  laws  of  New  York."-'^^  The  fact 
does  not  affect  the  construction  or  application  of  the  exception,  as  it  is  obvious 
that  it  was  the  intent  of  Congress  to  exempt  such  corporations  from  the  oper- 
ation of  the  act.  The  exemption  will  be  limited  strictly  to  corporations  which 
fall  within  the  specified  classes.  It  does  not  include  a  fraternal  order  which- 
as  an  incident  to  its  corporate  existence  provides  aid  for  the  beneficiaries  of 
its  deceased  members. '^''^  There  are  reasons  of  policy  why  banking  corporations 
should  be  excluded.     They  are  trustees  of  the  people,  whose  debts  are  always 

95.  The  burden  of  proof  tW?it  an  alleged  98.  In  re  Kehler  (C.  C.'A.,  2d  €ir.),  19 
bankrupt  ~ia  not  a  person   "  engaged   chiefly       Am.  B.  R.  513,  159  Fed.  55. 

.  in  farming  "  is  upon  the  petitioning  creditors.  99.  See  discussion  under  Volimtary  Bank- 
In  re  Burgin  (D.  €.,  Ala.),  22  Am.  B.  R.  574,  ruptcy,  ante,  p.   141. 

173  Fed.  726;   Harris  v.  Tapp    (D.  C,  Ga.),  100.  Matter  of  U.  S.  Restaurant  &  Realty 

37  Am.  B.  R.  564,  235  Fed.  918.  Co.    (C  C.  A.,  2d  Cir.),  25  Am.   B.  R.  915, 

As  to  status  of  bankrupt  in  respect  to  ex-  187  'Fed.  118. 

cepted  classes,  see  discussion  under  preceding  101.  See  N.  Y.  General  Corporation  Law, 

heading  a(2)    "Status  of  alleged  hamhrwpt;  §  3,  subd.  4  which  provides'that  "a  'moneyed 

time,"  am>te.  corporation '  is  a,  corporation  formed  under 

96.  In  re  Taylor  (C.  C.  A.,  7th  Clr.),  4  or  subject  to  the  banking  or  insurance  law." 
Am.  B,  IR.  515,  102  Fed.  728;  Rise  v.  Bord-  102.  Insurance  corporation.— The  Grand 
ner  (D.  C,  Pa.),  15  Am.  B.  R.  297,  140  Lodge  Ancient  Order  of  United  Workmen  is 
Fed.  566.  not  an  "insurance  corporation"  within  the 

97.  In  re  Crenshaw  (D.  C,  Ala.),  19  Am.  meaning  of  section  4  of  the  bankruptcy  act, 
B.  R.  502,  156  Fed.  638.  and,   hence,   is  "not  subject  to  adjudication. 
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due  and  whose  credit  is  necessary  to  trade  aijid  industry.  They  are  not  only 
creatures  of  the  State,  organized  under  State  statutes,  but  are  supervised  and 
inspected  by  the  'State  at  frequent  intervals,  thus  making  it  difficult  for  them  to 
commit  preferences. ■^'**  A  national  bank  inSorporated  under  the  national  bank- 
ing act  would  not,  for  obvious  reasons,*  be  subject  to  involuntary  bankruptcy, 
although  not  included  within  the  ecxpressed  provisions  of  this  exception. ^^  It 
would  seem  that  only  those  entities  which  are  strictly  banks  and  thus  subject 
to  official  espionage,  are  excepted. ^"^  Banking  corporations  do  not  include 
private  bankers,  doing  business  under  State  supervision,  and  no  special  signifi- 
cance is  attributed  to  the  omission  by  the  amendment  of  1910  of  the  reference 
to  private  bankers  in  the  original  act.^"® 

(3)  Dissolution  of  corporation. —  The  attempted  dissolution  of  a  cor- 
poration having  undistributed  assets  or  unpaid  debts  under  a  State  statute 
providing  for  the  winding  up  of  a  corporation,  does  not  deprive  the  bank- 
ruptcy court  of  its  jurisdiction,  when  such  corporation  has  committed  an  act 
of  bankruptcy  prior  to  such  dissolution.^*"  A  corporation  having  committed 
an  act  of  bankruptcy,  the  jurisdiction  of  a  bankruptcy  court  may  not  be 
defeated  by  prior  proceedings  for  dissolution  ;^''^  or  by  the  appointment  of  a 
receiver  at  the  suit  of  Greditors,  and  this  is  true  although  in  the  suit  appointing 
a  receiver  the  court  grants  an  injunction  restraining  the  corporation,  its  officers. 


This  because  its  only  obligation  is  to  collect 
from  such  of  its  members  as  are  willing  to 
contribute  funds  with  which  to  'pay  the 
beneficiaries  of  deceased  members.  Matter  of 
Grand  Lodge  Ancient  Order  of  United  Work- 
men, 36  Am.  B.  E.  634,  232  Fed.  199. 

103.  In  re  Oregon  Trust  &  Savings  Bank 
(D.  C,  Or.),  19  Am.  B.  R.  484,  156  Fed.  319. 

104.  See  under  former  law,  In  re  Manu- 
facturers^ Nat'l  Bank,  Fed.  Gas.  9,051. 

105.  Compare  Davis  v.  Stevens  (D.  C, 
S.  Dak. ) ,  4  Am.  B.  R.  763,  104  Fed'  235. 
And  see  In  re  Moeneh  &  Sons  Co.  (C.  C.  A., 
2d  Oir..),  12  Am.  B.  E.  240,  130  Fed.  685, 
affg.  10  Am.  B.  E.  656,  123  Fed.  965;  In  re 
White  Mountain  Paper  Co.  (C.  C.  A.,  1st 
Cir.),  11  Am.  B.  E.  491,  127  Fed.  180. 

106.  In  re  Surety  &  Guarantee  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R.  129,  121 
Fed.  73;  Matter  of  Sage  (D.  C,  Mo.),  35 
Am.  B.  E.  436,  224  Fed.  525. 

Jurisdiction  over  private  bankers. —  Since 
the  bankruptcy  act  confers  upon  courts  of 
bankruptcy  jurisdiction  to  adjudge  private 
bankers  teinkrupt  and  to  administer  their 
property,  this  jurisdiction  is  not  only  para- 
mount, but  is  exclusive,  and  State  laws  as- 
suming to  confer  upon  State  officers  or  courts 
authority  to-~adininister  the  property  of  such 
bank  are  superseded  and  must  give  way  when 
the  bankruptcy  act  is  properly  inyoked.  Mat- 
ter of  Sage  (D.  C,  Mo.),  35  Am.  B.  E.  436, 
224  Fed.  525. 

107.  In  re  Merchants'  Ins.  Co.,  Fed.  Cas. 
9,441;  In  re  Independent  Ins.  Co.,  Fed.  Cas. 
7,018. 

Effect  of  dissolution. —  If  a  corporation 
suffers  or  permits  some  of  its  creditors  to 
obtain  preferences  through  legal  proceedings, 
and'  its  stockholders  subsequently  sue  for  and 
obtain   a  dissolution,  the  effect  of  which  is 


to  permit  the  alleged  preferences  to  stand, 
such  corporation  has  comiriitted  an  act  of 
bankruptcy  and  petitioninjf  creditors  may 
have  the  corporation  adjudged  a  bankrupt, 
notwithstanding,  ;ia  decree  of  dissolution  in 
the  State  court  apd  the  ,apppint|ment,  therein  ■ 
of  a  receiver.  Scheuer  v.  Smith  &.  Montgom- 
ery Book  Co.  (C.  C.  A.,  5th  Cir.),  7  Am. 
B.  E,  384,  112  Fed.  407.  In  this  case  it  was 
•  argued  that  as  a  dissolution  of  the  corpora- 
tion lad, been  adjudged  and  decreed  in  the 
State  court  prior  to  the,  hearing,  although- 
since  the  institution  of  the  proceedings  in  the 
bankruptcy  court,  such ,  proceedings  abated 
and  no  adjudication  in  bankruptcy  could  be 
rendered,  as  the  corporation  is  dead  and  no 
judgment  can  be  rendered  against  a  dead 
man.  The  court  said :  "  As  to  this,  we  think 
it  only  necessary  to  refer  to  §  8  of  the  bank- 
rupt act  in  relation  to  the  death  or  insanity 
of  the  bankrupt  and  by  analogy  hold  that  the 
section  applies  to  a  corporation  that  iseeks 
by  suicide  to  defeat  properly  instituted  pro- 
ceedings in  bankruptcy." 

Tiffany  v.  Laplume  Condensed  MilK  Co., 
(D.  C,  Pa.),  15  Am.  B.  R.  415,  141  Fed. 
444;  In  re  Moeneh  &,Sons  Co.  (C.  C.  A.,  2d 
Cir.),  12  Am.  B.  E.  240,  130  Fed.  685,  hold- 
ing that  the  jurisdiction  of  the  bankruptcy 
court  to  adjudicate  a  corporation  bankrupt 
is  not  affected  by  the  fact  that  on  the  day 
the  petition  in  bankruptcy  was  filed,  the  prop- 
erty of  the  corporation  was  in  the  hands  of 
a  State  court  receiver. 

108.  In  re  iSterlingworth  Ey.  Supply  Co. 
(D.  C,  Pa.),  21  Am.  B.  R.  341,  164  Fed.  591; 
In  re  International  Coal  Mining  Co.  (D.  C, 
Pa.),  16  Am.  B.  R.  312,  143  Fed.  665,  affd. 
17  Am.  B.  E.  573,  148  Fed.  981 ;  In  re 
Munger  Vehicle  Tire  Co.  (C.  C.  A.,  2d  Cir.), 
19.  Am.  B.  E.  785,  159  Fed.  901. 
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agents,  or  creditors  from  interfering  in  any  way  with  the  management  of  the 
corporation  by  the  receiver,  or  from  prosecuting  ally  action  or  proceeding 
against  it.^"®  Likewise  the  fact  that  a  corporation  after  committing  an  act 
of  bankruptcy,  forfeits  its  franchi'se,  does  not  deprive  the  bankruptcy  court 
of  jurisdiction.^^"  If  the  alleged  act  of  bankruptcy  was  committed  prior  to 
the  beginning  of  proceedings  against  the  corporation  for  dissolution,  and 
within  the  four  months'  period,  the  corporation  may  be  declared  a  bankrupt, 
although  dissolution  was  effected  in  the  State  court  prior  to  the  beginning  of 
bankruptcy  proceedings. ^^^  The  rule  is  that  an  insolvent  corporation,  having 
committed  an  act  of  bankruptcy,  may  not  defeat  the  purpose  of  the  bankruptcy 
act  by  dissolution  "proceedings  in  a  State  court,  but  its  property  must  be 
administered  under  that  act,  for  the  benefit  of  its  creditors,  upon  the  institution 
of  proper  proceedings.^^ 

(4)  Uniwcoeporated  companies. —  Under  this  section  an  ".unincor- 
porated company  "  may  be  adjudged  an  involuntary  bankrupt.  This  phrase 
was  inserted  while  the  bankruptcy  act  was  in  conference  committee,  and 
is  not  explained -by  any  of  the  reports  which  contain  the  bill  in  its  various 
stages.  The  rarity  of  failures  of  companies  of  this  character,  other  than 
those  organized  for  business  purposes,  will,  however,  prevent  it  from  being 
either  dangerous  to  such  bodies  or  of  much  value  to  creditors.  The  phrase 
manifestly  means  afl  those  private  bodies  which  occupy  the  middle  ground 
between  partnerships  and  stock  corporations,  possessing  some  of  the  powers 
and  privileges  of  both,  and  is  generally  so  recognized  by  the  courts."*    Such 


The  jurisdiction  of  the  bankruptcy  court 
attached  or  its  right  to  act  arose  when  the 
eompahy  being  insolvent  coWimitted  the  acts 
of  bankruptcy.  Any  other  view  of  thfe  matter 
would  destroy  the  effect  of  the  bankruptcy 
act  entirely.  This  act  is  the  paramount  law 
for  the  adminiistraiiion  of  the  estate  of  in- 
solvents. Its  provisions  which  seek  to  bring 
al)Out  equality  among  creditors  of  the  same 
class  cannot  be  avoided  in  this  way.  In  re 
Adams   &  Hoyt   Co.    (D.   C,   Ga.),   21    Am. 

B.  R.  161,  164'  Fed.  489. 

109.  Matter  of  Yaryan  Naval  Stores  Co. 
(C.  C.  A.,  6th  Cir.),  32  Am.  B.  E.  269,  214 
Fed.  563. 

110.  Matter  of  Double  Star  Brick  Co.   (D. 

C,  Calif.),  32  Am.  B.  R.  149,  210  Fed.  980. 

111.  Effect  of  liquidation  in  State  court. — 
In  re  Adams  &  Hoyt  Co.  (T>.  C,  Ga.),  21 
Am.  B.  R.  161,  164  Fed.  489;  In  re  Stonck 
Lumber  Co.  (D.  G.,  Md.),  8  Am.  B.  R.  86, 
114  Fed.  860,  in  whjch  the  court  said:  "  The 
act  of  1898  superseded  the  state  insolvent 
laws  and  now  when  commercial  and  manu- 
facturing corporations  are  so  numerous,  a,nd 
are  sometimes  used,  as  in  this  case,  more  as 
a  cover  from  individual  liability  than  for 
more  legitimate  uses,  it  can  scarcely  be  sup^ 
posed  as  the  Tjankrupt  act  especially  provides 
for  proceedings  against  oomimercial  corpora- 
tions, that  it  was  intended  that  such  a  cor- 
poration could  commit  acts  of  bankruptcy 
and  escape  the  proiviaions  of  'the  law  'by  ap- 
plying to  be  wound  up  ujider  the  State  stat- 
ute, and  thus-  defeat  the  operation  of  the 
bankrupt  law"  In  re  International  Coal 
Mining  Co.   (D.  C,  Pa.),  16  Am.  B.  R.  312, 


143  Fed. -665;  Bollinger  v.  Central  National 
Bank  (C.  C.  A.,  9th  Cir.),  24  Am.  B.  R.  44, 
177  Fed,  609,  holding  that  a  corporation 
which  had  wholly  ceased  its  business  and  was 
engaged  in  winding  up  its  aifairs,  may  'be 
proceeded  against  in  bankruptcy  for  an  act 
of  bankruptcy  committed  by  it  in  the  course 
of  liquidation.  See  'also  State  v.  iSu-perior 
Court  of  Kings  County,  20  Wash.  545,  2 
Am.  B.  R.  92,  56  Pac.  35;  In  re  LengeH 
Wagon  Co.  (D.  C,  N.  Y.),  6  Am.  B.  R.  535, 
110  Fed.  927. 

118.  In  re  Standard  Cordage  Co.  (D.  C, 
N.  Y.),  30  Am.  B.  R.  448,  184  Fed.  156. 

113.  Burkhart  v.  German-American  Bank 
(D.  C,  Ohio),  14  Am.  B.  E.  222,  137  Fed. 
958.    ■ 

Private  bankers. — ^"Unincorporated  com- 
panies, engaged  in  business  as  private  tyank- 
ers  under  State  statutes,  are  liable  to  'be 
adjudicated  bankrupts  under  section  4b  of 
the  bankruptcy  act.  Matter  of  Sage  (D.  C., 
Mo.),  35  Am.  B.  R.  436,  224  Fed.  525. 

The  meaning  of  term  "  unincorporated  com- 
pany."—  In  the  case  of  Matter  cff  Associated 
Trust  (D.  C,  Mass.),  34  Am.  B.  E.  851, 
222  Fed.  1012,  the  court  said:  "The  words 
'  unincorporated  company '  are  not  found  in 
any  Massachusetts  statute  which  has  been 
considered  in  connection  with  these  organiza- 
tions. Their  meaiiing  in  the  bankruptcy  act 
is  by  no  means  certain.  The  word  'unin- 
corporated' is  clear;  the  word  '  company  '  in 
this  connection  is  much  less  definite.  It 
would  seem  to  imply  an  association  of.  in- 
dividuals, not  partners,  carrying  on  business 
under  a  distinct  name,  and  havinar  common 
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companies  include  a  fire  Lloyds  Association,*"  or  a  joint-stock  association  organ- 
ized under  a  State  law  limiting  liability  to  the  capital  subscribed  by  the 
members,**®  or  a  business  organization  in  the  nature  of  a  real  estate  trust 
where  the,  capital  is  contributed  by  certificate  holders,  who  select  managers 
of  the  trust  to  represent  them  in  transacting  the  business  thereof,  as  is  common 
in  Massachusetts.*** 

(5)  Cases  undee  act  beige  to  amendment  of  1910. —  This  section  as 
it  existed  prior  to  the  amendatory  act  of  1910,  provided  that  "  any  corpora- 
tion engaged  principally  in  manufacturing,  trading,  printing,  publishing, 
mining  or  mercantile  pursuits"  might  be  adjudged  an  involuntary  bank- 
rupt. It  was  important  under  the  law  prior  to  the  amendment  of  1910  to 
determine  whether  a  corporation  was  or  was  not  engaged  principally  in  the 
prescribed  pursuits.  Fine  distinctions  have  been  drawn  in  determining  the 
question  as  to  Whether  or  not  a  certain  business  was  manufacturing  or 
trading.  '  The  amendment  of  1910-  has  made  many,  if  not  all,  of  these,  cases 
of  little  practical  importance.  The  principles  declared  and  the  cases  cited 
in  support  thereof  will  not  materially  affect  the  disposition  of  cases  arising 
under  the  amendment  of  1910.  Cases  now  pending  which  arose  prior  to 
June  25,  1910,  will  be  decided  under  the  law  as  it  existed  and  was  applied 
prior  to  that  time.      These  principles  and  cases  have  also  some  historical 

'value.  It  may  be  important,  or  at  least  interesting,  to  know  the  force  and 
effect  of  the  bankruptcy  law  during  all  its  stages  of  existence.  In  view  of 
the  possible  application  of  the  principles  and  cases  which  arose  under!  the 
former  law  to  cases  now  pending  which  arose  prior  to  the  taking  effect  of 
the  amendment,  and  the  fact  that  such  principles  and  cases  may  be  of 
historical  interest  and  importance,  it  has  been  deemed  advisable  to  retain 
such  principles  and  cases  in  this  edition.  We  have  therefore  inserted  them 
in  much  the  same  way  as  they  appeared  in  former  editions  as  an  appendix 
to  this  section. 

(6)  Pbactice  and  pleadings. —  If  the  petition  be  against  the  corporation 
it  must  distinctly  allege  that  it  comes  within  one  or  more  of  the  permitted 
classes.**'  The  amendment  of  19  iO,  extending  the  law  to  practically  all 
business  and  commercial  corporations,  has  not  modified  the  application  of 
this  rule.  It  should  still  be  clearly  alleged  in  the  petition  that  the  corpora- 
tion is  a  moneyed,  businiess  or  a  commercial  corporation,  although  this  is 
not  essential  to  the  sufficiency  of  the  pleading.***     Under  the  former  law  it 

rights  inter  se,  but  having  no  individual  porations  which  may  he  adjudged  imoolwuitary 
ownership  in  the  joint  property,  no  individual  'bankrupt,"  ante,  p.  152.  Ab  to  form  of  peti- 
oontrol  over  the  business  in  which  their  joint  tion  against  corporation  see  Hagan  &  Alex- 
Capital  is  embarked,  and  no  direct  individual  ander  Bankr.  Forms,  p.  43,  and  Supplemen- 
liability  for  the  company's  debts.  Its  use  tary  Forni,  iNo.  118,  post. 
in  connection  with  the  word  'unincorporated '  Sufficiency  of  petition.—  A  petition  which 
would  seem  to  imply  that  the  organization  negatives  the  exceptions  set  forth  in  section 
should  have  some  of  the  attributes  usually  4b  of  the  bankruptcy  act  and  alleges  that 
found  in  corporations."  the  alleged  bankrupt  company  vKas  engaged  in 

114.  Matter  of  Seaboard  Fire  Underwriters  the  "general  retail  merchandise  business," 
(D.  C.,  N.  Y.),  13  Am.  B.  E.  722,  137  Fed.  is  sufficient  although-it  does  not  allege  that 
987.                                   ^  the   corporation    sought   to   be    adjudged    a 

115.  In  re  Hercules  Atkins  Co.  (€>.  C,  bankrupt  was  a  "  moneyed,  business,  or  com- 
Pa. ) ,  13  Am.  B.  R.  369,  133  Fed.  813.  meroial  "   corporation.      It    seems,    however, 

116.  Matter  of  Associated  Trust  (D.  C,  that  it  is  better  practice  to  set  forth,  in 
Mass.),  34  Am.  B.  E.  851,  222  Fed.  1012.  the  phraseology  of  the  bankruptcy  act,  the 

117.  In  re  Elmira  Steel  Co.  (D.  C,  N.  Y.),  character  of  the  Ibusiness  of  the  alleged  bank- 
5  Am.  B.  E.  484,  109  Fed.  456.  rupt.     Sabin  v.  Blake-McFall  Co.   (C.  C-  A., 

118.  See  discussion  under  heading  of  '•  Cor-  9th  Cir.),  35  Am.  B.  R.179,  223  Fed.  501. 
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was  held  that  if  the  petition  did  not  contain  such  an  allegation  it  was  demurrable 
and '  an  ■  assertion  of  the  contrary  fact  in  an  answer,  if  not  replied  to,  was 
conclusive."*  It  was  also  held  that  an  order  of  adjjadication,  showing  a  like 
omission,  could ,  not  be  impeached  collaterally.^*'  Aside  from  the  allegation 
as  to  the  character,  of  the  corporation  the  petition  and  the  practice  are  the 
same  as  where  petitions  are  filed  against  individuals.  Under  the  law  as 
amended  controversy  will  seldom  arise  as  to  the  sufficiency  of  the  petition  and 
of  the  proof  to  show  that  the  alleged  bankrupt  corporation'  was  either  a 
moneyed,  business  or  commercial  corporation.  There  will  not  be  much 
diffiiculty  in  determining  the  class*  in  which  the  corporation  is  to  be  placed. 
If  any  question  does  arise  in  respect  to  this  matter,  the  rule  will  doubtless 
be,  as  it  was  -under  the  former  law,  that  the  burden  of  proof  is  upon  the 
petitioners  to  show  that  the  alleged  bankrupt  corporation  was  in  the  class 
specified  in  this  section. ^^  Where  the  issue  is  raised,  evidence  is  not 
admissible  to  show  that  prior  to  the  incorporation  of  the  company  its  pre- 
decessor in  interest  had  sold  merchandise.^^  Pending  the  determination  of 
the  question  as  to  the  character  of  the  corporation,  a  court  of  bankruptcy 
may  a^ume  jurisdiction,  and  appoint  receivers  to  take  custody  of  the 
property.^*  Where  proceedings  are  brought  against  a  corporation  and  it 
appears  that  another  corporation  was  under  the  same  management  and  the 
property  of  the  two  intermingled,  a  receiver  may  be  appointed  for  both  cor- 
porations. But  upon  it  subsequently  appearing  that  the  allied  corporation 
was  solvent,  its  assets  should  be  separated,  and  claims  arising  from  credit 
given  to  such  eorpbration  should  be  paid  in  full  from  such  assets.^*   '  ' 

c.  Effect  of  bankruptcy  of  corporations. —  (1)  Iir  gebtebal. — A  corporation 
being  defined  in  §.  1  (19')  as  a  person,  can  apply  for  and  be  given  a  dis- 
charge.  This  seems  to  have  been  doubted,^®  but  that  corporations  may  be  dis- 
charged may  now  be  considered  settled.  An  adjudication  in  bankruptcy  does 
not  of  itself  dissolve  .a  corporation  or  terminate  its  existence.^®  The  reason 
for  their  existence  being  terminated  by  their  insolvency,  it  is.  not  supposed 
that  many  bankrupt  corporations  will  apply. 

119.  See  In  re  Taylor  (C.  C.  A.,  7th  Cir.),  185,  173  Fed.  771,  holding  that  upon  the  issue 
4  Am.  B.  E.  515,  102  Fed.  728;  In  re  Oal-  as  to  whether  a  corporation  was  engaged  in 
lison  (D.  C,  Fla.),  12  Am.  B.  E.  344,  130  a  trading  and  cermantile  business,  and  suih- 
Fed.  978;  Beech  v.  Macon  ^Grocery  Co.  (C  C.  ject  to  adjudication,  evidence  that,  prior  to 
A.,  5th  Cir.),  9  Am.  B.  R.  762,  120  Fed.  730,  its  incorporation,  its'  predecessor  in  interest 
57  '0.  C.  A.  l50;  In  re  Mero  (D.  C,  Oonft.),  -had  sold  merchandise,  is  immaterial;  In  re 
12  Am.  B.  E.  171,  128  Fed.  630.  Interstate   Paving   Co.    (D.    C,   N.    Y.),    2i 

.Effect    of    demurrer.— A    judgment    of    a  Am.  B.  E.  572,  171  Fed.  604. 

district  court  sustaining  a  demurrer  to  a  122.  Walker  Eoofing,  etc.,  Co.  v.  Merchant 
petition   upon   the  ground  that  the   alleged  j  &  Evans  Co.    (C  C.  A.,  4th  Cir.),  23  Am. 

bankrupt  was   not,   on   the   allegations,   "a  B,  E.,  185,   173   Fed.   771;   In  re  Interstate 

eorpora,tion   entitled   to  the  benefits  of   the  Paving  'Co.    (D.  'Q.,  N.   Y.),  22  Am,  B.   R. 

bankruptcy  act,"  is  a  bar  to  a  subsequent  572,  171  Fed.  604. 

petition  in  another  district  by  creditors  who  123.  In  re  De  Lancey  Stables  Co.   (D.  C, 

intervened  in  the  first  proceeding,  presenting  Pa. ) ,  22  Am.  B.  R.  406,  170  Fed.  860. 

the  same, issue-raised  by  the  demurrer  to  the  124.  Carroll  T,  Stern  &  Ooldsmith    (C.  C. 

first   petition.      Matter    of    Culgin-Pau    Con-  A.,  6th  Cir.),  34  Am.   B.  E.   570    223   Fed. 

tracting  Co.    (D.  C,  Mass.),  35  Am.   B.   R.  723.      , 

375,  224  Fed.  245.  125.  In    re   Marshall    Paper    Co.    (D.    C, 

120.  In  re  Columbia  Eeal  Estate  Co.  (D.  C,  Mass.),  2  Am.  B.  E.  653,  95  Fed.  419,  but 
Ind.),  4  Am.  B.  E.  411,  .101  Fed.  965.  this  ease  waa  overruled  by  the  Circuit  Court 

121.  Philpot  V.  O'Brien  (C.  C.  A.,  1st  Cir.),  of  Appeals  (C.  C.  A.,  1st  Cir.),  4  Am.  B.  R. 
11  Am.  B,  R.  205,  126  Fed.  167;  Matter  of  468,-  102  Fed.  872. 

Hudson  River  Elec.  Power  Co.  (D.  C,  N.  Y.),  126.  Matter  of  Russell  Wheel  and  Foundry 

23  Am.  B.  R.   191, i  173  Fed.  934.     See  also  Oo.    (D.  C,  Wash.),  35  Am.  B.  E.  66,  222 

Walker    Eoofing,.  etc.,    Co.    v.    Merchant    &  Fed.   569. 
Evans  Co.  (C.  C:  A.,  4th  Cir.),  23  Am.  B.  R. 
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(2)  Liability  of  officers,  diebctors,  oe  stockholders. —  It  has  been 
held  that  the  discharge  of  a  corporation  does  not  prevent  creditors  taking 
judgment  in  a  State  court  against  the  corporation,  at  least  in  so  far  as  to 
enable  them  to  proceed  on  a  "stockholder's  or  director's  liability.^*''  This  sub- 
section, inserted  by  the  amendatory  act  of  1903,  is  thus  probably  but 
declaratory  of  the  law.  It  is,  perhaps,  a  little  broader.  The  "  bankruptcy  " 
of  a  corporation,  which  must  include  all  of  the  steps  to  and  including  adjudi- 
cation, is  enough.  It  is  possible  that  the  corporation  may  not  seek  a  dis- 
charge. At  any  rate,  the  intention  of  Congress  to  save  to  the  creditors  of 
corporations  all  the  rights  given  them  against  negligent  or  dishonest  officers, 
directors,  or  stockholders  by  the  State  or  territorial  or  Federal  laws  is  clear. 
The  reason  which  induced  the  prohibition  on  the  discharge  of  corporations 
found  in  the  law  of  1867  exists  no  longer. ^^^  Where  the  facts  warrant  a 
bankruptcy  court  has  jurisdiction  to  make  a  call  upon  stockholders  for  unpaid 
stock  subscriptions.^^®  As  the  stockholders'  liability  to  pay  such  subscriptions 
is  secondary,  i.  e.,  conditioned  on  insufficiency  of  corporate  assets,  such  want 
of-assets  must  be  established  before  demand  therefor  can  be  enforced  against 
the  stockholders.^*" 

APPENDIX. 

Corporations  Subject  to  BA;isrKEUPTCT  Peioe  to  Amendment  of  1910. 

a.  "  Engaged  principally  in." — The  section  as  it  existed  prior  to  the 
amendatory  act  of  1910  provided  that  any,  corpora:tion  "  engaged  principally 
in  "  manufacturing,  trading,  printing^  publishing,  mining  or  mercantile  pur- 
suits might  be  adjudged  an  involuntary  bankrupt.  The  phrase  "  engaged 
principally  in'-'  has  already  been  frequently  considered  and  interpreted -in 
the  courts.  The  weight  of  authority  declared  the  test  to  be :  In  what  pur- 
suit is  the  corporation  chiefly  engaged?  Thus,  prior  to  the  amendmfent  of 
1903,  a  mining  company,  which  also  conducted  a  supply  store,  was  not  sub- 
ject to  bankruptcy  ;'^^  on  the  other  hand  it  was  held  that  a  mining  company 
chiefly  engaged  in  smelting  was.^*^   The  purposes  of  the  corporation,  as  stated 

427.  In    re    Marshall    Paper   Co.     (I>.    C,       jurisdietion  over  them  in  a  proceeding  to  levy 
2  Am.  B.  K^  653,  95  Fed.  419.     See       an   assessment  on   the  unpaid  capital   stock 


also  Irish  v.   Citizens  Trust  Co.    (D.  C,  TST.  of  the  bankrupt.     In   re   Monarch  Corpora- 

Y.),   21   Am.    B.   R.   39,   43,    163    Fed.    178;  tion   (D.  C,  Conn.),  28  Am.  B.  E.  382,  196 

In   re   Flood-Pratt  Dairy  Co.    (Ref.,   Ohio),  Fed.  252. 

23  Am.  B.  R.  148;  In  re  Alleman  Hardware  130.  InTe  Newfoundland  Syndicate  (D.  C, 

Co     (D.    C,   Pa.),   22    Am.    B.   R.    871,    172  N.  J.),  28  Am.  B.  R.  119,  196  Fed.  443  (affd. 

Fed.  611.      "  29   Am.   B.   R.   858,   201   Fed.   917),   holditig 

Action  to  recover. —  The  discharge  in  bank-  that  to  establish  a  want  of  corporate  assets 

ru-ptcy  of   a   corporation   is   a   sufficient   ex-  for  the  purpose  of  levying  assessments  on  un- 

cuse  for  failure  to  secure  judgment  and  re-  paid  'stock  of  a  corporation,  it  is  not  neces- 

turn  of  execution  unsatisfied,  preliminary  to  sary   to    institute  plenary   suit   against   the 

bringing  action  against  stockholders.     Fire-  stockholders,  but  the  trustee  in  bankruptcy 

stone  Co.    v.   Agneiw    (N.   Y.    Ct.   of   App),  of  the  corporation  may  file  a  petition  in  the 

21  Am.  B.  R.  292,  194  N.  Y.  165.  bankruptcy  court   for  leave  to  make  an  as- 

128.  Compare    §    17,    po&t,    generally,    for  sessment  and  call  upon  the  unpaid  stock  of 
effect  of  a  discharge.  the  corporation  for  the  purpose  of  paying  its 

129.  Matter   of   Munger   Vehicle  Tire   Co.  dehts. 

(C.  C.  A.,  2d  Gir.),  21  Am.  B.  R.  395,  168  131.  McNamara  v.  Helena  Ooal  Co.  ('D.  C, 

Fed.  910,  Ala.),  5  Am.  B.  R.  48, 

Assessment  upon  unpaid  capital  stock. —  132.  In  re  Tecopa  Mining  &  Smelting  Co. 

The   relation   to   a  bankrupt   corporation   ot  (D.  C,  lOal.),   6   Am.   B.   R.   250,    110   Fed. 

stockholders  is  such  that,  even  though  they  120. 
are  non-residents,  the  bankruptcy  court  has 
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in  its  charter,  are  not  necessarily  controlling, ^^^  but  where  a  corporation 
was  organized  to  manufacture  and  sell  paper  made  from  wood  pulp,  and 
had  purchased  timber  and  erected  mills  but  had  not  actually  manufactured 
any  paper,  it  was  held  subject  to  involuntary  bankruptcy. ^^*  Where  a  cor- 
poration is  organized  and  makes  preparation  for  carrying  out  the  objects  of 
its  charter,  acquiring  and  equipping  itself  with  the  necessary  plant  and 
appliances,  it  thereby  engages  in  that  which  it  is  incorporated  to  do, —  whether 
manufacturing,  or  mining  ,on  whatever  it  may  be, —  within  the  meaning  of 
the  act/^^  What  a  corporation  is  in  fact  doing  is  what  will  determine  whether 
it  is  engaged  in  manufacturing,  trading  or  mercantile  pursuits  f^^  if  it  be 
engaged  in  several  different  occupations,  some  within  and  some  without  the 
specified  classes,  the  debts  will  be  the  aggregate  of  business  in  the  specified 
classes  as  compared  with  that  within  those  classes  not  specified/*'' 

b.  Manufacturing  corporations. —  The  word  "  manufacturing  "  as  used  in  . 
the  act  prior  to  the  amendment  of  1910  has  presumably  its  popular,  mean- 
ing, that  is,  the  making  of  products  from  raw  or  prepared  materials  by- 
hand  or  machinery.-'^*  As  a  general  rule,  a  natural  product  if  only  rendered 
more  suitable  for  use  by  an  artificial  process  is  not  a  manufactured  article.-^** 
Some  difficulty  h%s  arisen  in  determining  whether  a  given  corporation  is 
principally  engaged  in  manufacturing.  Precedents  under  the  corporation 
tax  law;  of  the  several  States,  and  the  internal  revenue  laws  will  prove  val- 
uable. A  laundry  company  engaged  in  laundering  shirts,  collars,  etc.,  for 
manufacturers,  prior  to  their  being  sold  in  the  market,  is  engaged  in  manu- 


133.  In  re  Chicago-joplin  Lead  &  Zinc  Co. 
(D.  C,  Mo.),  4  Am.  B.  R.  712,  104  Fed.  67; 
Matter  of  Quimby    (D.   C,  Mass.),   10  Am. 

B,  R.  424,   121   Fedj.   139. 

134.  In  re  White  Mountain  Paper  Co.    (C. 

C.  A.,  1st  iCSr.),  11  Am.  B.  R.  633,  127  Fed. 
643>  aflFg;  11  Am.  B.  R.  491,  127  Fed.  180. 

135.  In  re  BloomSburg  Brewing  'Oo.  (B. 
C,  Pa.),  22  Am:  B.  R.  625^  l72  Fed.  174. 

136.  In  re  Chicago-Joplin  Lead  &  Zinc.  COi 
(D.  C,  Mo.),  4  Am.  B.  R.  712,  104  Fed.  67; 
In  re  Tontine  Surety  Co.  (D.  C,  N  J.),  8 
Am.  B.  R.  421,  116  Fed.  460. 

A  corporation,  as  apparent  owner  of  a 
business,  which  subjects  it  to  bankruptcy, 
or  the  unknown  equitable  owners  of  the  busi- 
ness, which  permits  the  corporation  to  act  as 
the  principal,  may  be  proceeded  against  by 
an  involuntary  petition  for  adjudication.. 
Calnan  Oo.  v.  Doherty  (C.  C.  A.,  Ist  Cir.), 
23  Am.  B.  R.  297,  174  Fed.  222. 

137.  Matter  of  Matthews  Consolidated 
Slate  Co.  (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R. 
407,  144  Fed.  734. 

138.  Lawrence  v.  Allen,  7  How.  785;  Peo- 
ple ex  rel.  U.  .P.  T.  Co.  v.  Rdberta,  145  N. 
Y.  375;  Matter  of  Concord  Motor  Car  Co. 
(C.  0.  A.,  1st  Cir.),  23  Am.  B.  R.  73,  173 
Fed.  445. 

What  constitutes  "  manufacture." —  In  the 
case  of -Butt  v.  Construction  Co.  (C.  C.  A., 
4th  Cir.),  15  Am.  B.  R.  515,  140  Fed.  840, 
the  court  quoted  the  following  language  from 
the  case  of  In  re  Capital  Publishing  Co.,  3 
MacArthur,  405,  40  Am.  Rep.  446:  "There 
can  be  no  doubt  that  the  word  '  manufacture ' 
-was  used  in  4he  statute  in  the  limited  sense 
in  which  it  is  commonly  understood.    The  in- 


dustries to  which  the  dictionaries  and  the 
writers  on  political  economy  limit  this  term 
are  where  the  raw  materia/ls  or  natural  sub^ 
stances  are  wrought  by  hand,  art  or  ma- 
chinery into  oommodities  for  use;  and  the 
examples  given  are  cloths,  iron,  shoes,  caWnet 
work,  glass,  cotton  and  silk  goods,  etc.  This- 
limitation  of  the  term  manufacture  is  to  be 
adopted  as  the  true  meaning  of  the  bank- 
ruptcy law:"  See  also  In  re  Niagara  Con- 
tracting Co.  (D.  C,  N.  Y.),  11  Am.  B.  R.  643, 
127  Fed.  782;  Friday  v.  Hall  &  Kaul  Co. 
(Sup.  Ct.),  216U.  S.  449,  23  Am.  B.  R.  610, 
54  L.  Ed.  562,  where  the  court  said :  "  Manu- 
facturing has  no  technical  meaning.  It  is 
hot  limited  by  the  means  used  in  making,  nor 
by  the  kind  of  product  produced."  Compare 
In  re  First  Nat'l  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Oir.),  18  Am.  B.  R.  265,  269, 
152  Fed.  64,  in  which  the  court  said :  "  The 
word  '  manufacture '  is  a  generic  term  of 
broad  significance,  advisedly  used  by  Congress 
to  include  miany  species  of  ^Mrporations,  and 
its  comprehensive  meaning  ought  no  to  he 
whittled  away  by  fine  distinctions.  Deriva- 
tively meaning  making  with  the  hand,  ,  its 
ordinary  significance  is  producing  a  new  ar- 
ticle of  use  or  ornament  by  the  appli  ,.tion 
of  skill  and  labor  to  the  raw  materials'  of 
which  it  is  composed." 

139.  Thus,  he  who  slaughters  and  refrig- 
erates mutton  (People  ex  rel.  New  England 
Dressed  Meat  Co.  v.  Roberts,  155  N.  Yi  408), 
or  who  mines  coal  ('Byres  v.  Franklin  Coal 
Co.,  106  Mass.  131),  is  not  a  manufacturer; 
biit  he  who  works  up  standing  timber  on  his 
own  land  is  (In  re  Cowles,  Fed.  Oas.  3,297). 
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faeturing.*^  Although  it  may  be  otherwise  in  respect  to  a  corporation  where 
the  company  was  engaged  simply  in  the  doing  of  laundry 'work  for  ordinary 
customers."^  A  shipbuilding  corporation  is  a  manufacturing  corporation, 
but  a  corporation  engaged  in  constructing  bridges,  wharves  and  bulkheads 
and  in  driving  piles  for  foundations  for  buildings  is  not  included  within 
the  meaning  of  ^e  word.^^  It  has  been  held,  however,  in  apparent  conflict 
with  this  proposition,  that  a  corporation  principally  engaged  in  constructing 
concrete  arches,  bridges  and  dressing  stone  is  engaged  in  a  manufacturing 
pursuit  and  is  subject  to  adjudication  in  involuntary  bankruptcy. ^*^  A  cor- 
poration organized  for  the  purpose  of  the  manufacture  and  sale  of  paper  made 
from  wood  pulp  and  which  owns  large  tracts  of  timber  land  on  which  it  had 
made  various  large  expenditures  in  the  prosecution  of  its  general  plan  of 
manufacturing  paper,  is  subject  to  involuntary  bankruptcy,  although  no  man- 
ufacturing had  hem  aictually  done.^**  A  corporation  engaged,  chiefly  in  manu- 
facturing and  selling  paper,  paper  bags,  etc.,  is  a  manufacturing  corporation, 
although:  its  charter  granted  it  the  right  to  operate  water  works  and  electric 
lights."^  A  corporation  which  operates  a  plant  for  carrying  on  the  process 
of  preserving,  packing  and  marketing  salt  water;  fish  caught  by  it  is  engaged  in 
matiufacturing."®  A  corporation  engaged  in  the  erection  of  buildings  has 
been  held  to  be  a  manufacturing  corporation  although  weighty  authority  is 
opposed  to  this  doctrine."''  A  corporation  engaged  in  the  building  of  houses 
is  not  a  manufacturing  corporation  within  the  act."*  Where  the  only  manu- 
facturing done  by  a  corporation  chartered  to  engaged  in  the  business  of  roofing 
buildings  and  installing  steam-heat  therein,  was  such  as  was  incident  to  a 
particular  job,  the  corporation  is  not  subject  to  adjudication  as  a  bankrupt.^*® 

140.  In  re  Tray  Steam  Laundering  'Oo.  (D.  Co.  (D.  C,  Ga.),  21  Am.  B.  E.  878,  leeTed. 
C.,  N.  Y.),  13  Am.  B.  R.  9Y,  132  Fed.  266.  964. 

141.  In  re  White  Star  Laundry  Co.  (D.  C,  146.  In  re  Alaska- American  Fish  Co.  (D. 
Wis.),  9  Am.  B.  R.  30,  117  Fed.  570.  In , the  C,  Wash.),  20  Am.  B.  R.  712,  162  Fed.  498. 
case  of  In  re  Steam  Laundry  Co.  of '  Queens  147.  In  re  Rutland  Reality  Co.  (D.  C,  J^. 
Co.  (D.  C,  N.  Y.),  "24  Am.  B.  R.  457,  178  Y.),  19  Am.  B.  R.  546,  157  Fed.  296.  Contra: 
Fed.  308,  it  was  held  that  a  corporation  en-  Matter  of  Kingston  Realty  Co.  ( C.  0.  A.,  ^2d 
gaged  principally  in  the  business  of  running  Cir.),  19  Am.  B.  R.  845,  160  Red.  445,  revg. 
a  laundry,  is  not  subject  to  adjudication  in  19  Am  B.  R.  465  157  Fed.  299;  Matter  of 
bankruptcy  '^'^^  ^°^^  Tunnel  Co.    (0.   C.  A.,  2d  Cir.). 

142.  Butt  y.  MacNichol  Ctonst.  Co.    (C.  C.  ^1  Am    B.  R.  531,  166  Fed    284. 

A.,  4th  Cir.),   15  Am.   B.  R.   515,   140  Fed.  148.  Matter  of  Kingston  Realty  lOo.  (C.  C. 

840,  affg.   14  Am.  B.  R.   188,   134  Fed.  979.  f     2d  Cir  ) ,   19  Am    B.   R.   845,    160   Fed. 

But  see  In  re  Niagara  Contracting  Co.    (D.  tf'^:,'''ZK  \^"h     ' ,^  ^^^\r^^fJ'''L^'\  "'^ 

C,  K  Y.),  11  Am.  B.  R.  643,  127  Fed.  782.  S""^"^.«^^^'*y  <^°-   'P«  C-.  N.  Y  ),  19  Am.. 

143.  In  re  First  Nat'l  Bknk  of  Belle  ^;  ^;.^*V",^"i^  I?' v^'''%n^''r'=''x,^T 
Fourche  (C.  C.  A.,  8th  Cir.),  18.  Am.  B.  R.  f/"i'il"  ^"-  i^„  '^■'  ^-  Y'''  ^^  ^°^-  ^-  ^■ 
265,  ,152   Fed.   64;    Friday  v.   Hall  &  Kaul  lio    w  it      ^     «          ^      ,n       '  \^      i,     t 

610,  54  L.  Ed.  562,  m  which  case  it  was  held  tok  t7q  ti  j  ir^i  ^^  j ,  •'  xiiu.  ^.  xv. 
that  a  corporation  engaged  m  the  business  Construction  company.— Where  the  busi- 
of  making,  constructing  and  erectang  con-  ^^.^  ^^^^^^^  transacted  by  a  corporation  con- 
crete arches,  bridges  buildings,  walls  and  ^i^^„  of  installing  heat  and  p^er  plants, 
other  structures/  which,  when  erected  m  constructing  conduite,  water  worki  and 
aitu  were  attached  to  and  became  a  part  sewers,  buying,  selling,  aind  erecting '  steam 
of  the  real  estate,  is  'engaged  principally  m  engines  and  occasionally  making  reports  with 
manufacturing,"  and  therefore  subject  to  ad-  reference  to  the  proposed  construction  of  elec- 
judieation.  trie  light  and  power  plants,  such  corpora- 
iJ'n  1  'i®  Mountain  Paper  Oo.  v.  Morse  tipn  is  engaged  in  "manufacturing,  trading 
(G.  C.  A.,  1st  Cir.),  11  Am.  B.  E.  633,  127  or  mercantile  pursuits,"  within  the  mea;ning 
Fed.  644;  In  re  Bloomsburg  Brewing  Co.  of  §  4-'b,  as  it  existed  prior  to  the  amendment 
(D.  C,  Pa.),  22  Ami  B.  R.  625,  172  Fed.  of  1910.  United  Surety  Co.  v.  Iowa  Mfg.  Co. 
174.  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  726,  179  . 
145.  In  re  Georgia  Mfg.  &  Public  Service    .  Fed.  55.  , 
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Where  a  corporation  organized  for  the  purpose  of  making  and  selling  cementj 
but  which  had  never  exercised  its  franchise  and  had  never  actually  engaged 
in  the  practice  of  manufacturing,  is  not  subject  to  adjudication  as  an  invol- 
untary bankrupt. ^^^  The  business  of  repairing  automobiles  is  not  manufactur- 
ing. ^^^  Nor  is  the  business  of  generating  and  transmitting  electricity.^^^  The 
term  "  manufacturing  "  has  been  held  to  include  cutting  of  trees  into  timber. ^^^ 
The  words  "  engaged  principally  in  manufacturing "  have  reference  to  the 
time  when  the  petition  was  filed  and  a  reasonable  time  prior  thereto  and  not 
to  some  prior  time  in  the  history  of  the  corporation.^^*  From  the  various 
instances  here  cited  it  will  be  noticed  that  there  is  not  much"  uniformity  in 
the  conclusions  of  the  bankruptcy  courts  as  to  what  constitutes  manufacturing. 
Therfe  seems  to  be,  however,  a  gradual  relinquishment  of  the  restrictive  inter- 
pretation which  was  originally  applied  to  the  term. 

c.  Trading  corporations. — A  corporation  engaged  principally  in  trading  may 
be  adjudged  an  involuntary  bankrupt.  Under  the  law  of  1867  it  was  a  cor- 
poration engaged  in  "  business ;",  in  the  law  of  1841  it  was  a  corporation  "  using 
the  trade  of  merchandisa"  The  meaning  of  "  trader  "  in  England  has  been 
well  defined  for  centuries.  The  eases  interpreting  the  meaning  of  this  term 
in  the  English  act  will  be  found  interesting  and  often  valuable.^®*  _  The 
term  connotes  the  idea  of  buying  merchandise  for  the  purpose  of  selling  it 
for  gain.^^  Illustrative  cases  "under  the  law  of  1867  will  be  found  in  the 
foot-note. ^^     Under  the  present  law,  prior  to  the  amendment  of  1910,  cor- 


150.  In  re  Toledo  Portland  Cement  Co.  (D. 
C,  Mich.),  19  Am.  B.  R.117,  156  Fed.  83, 
revg.  17  Am.  B.  R.  375;  Matter  of  Concord 
Motor  Car  Co.    (C.  C.  A.,  1st  Cir.),  23  Am. 

B.  R.  73,  173  Fed.  445,  holding  that  whether 
a  corporation  is  snlbject  to  the  bankruptcy 
act  depends  upon  the  actual  business  trans- 
acted by  it  at  or  about  the  time  a,  bankruptcy 
petition  was  filed  against  it,  and  not  upon 
the  business  authorized  by  its  charter. 

151.  Matter  of  Concord  Motor  Car  Co.   (C. 

C.  A.,  1st  Cir.),  23  Am.  B.  R.  73,  173  Fed. 
445. 

152.  In  re  Hudson  River  Elec.  Power  Co. 
(D.  C,  N.  Y.),  23  Am.  B.  R.  191,  173  Fed. 
934.  This  caSe  is  opposed  by  the  case  of 
Charlestown  I/ight  &  Power  Co.  (D.  C,  W. 
Va.),  25  Am.  B.  R.  687,  183  Fed.  160,  hold- 
ing that  electricity  is  a  commercial  com- 
modity that  ■  can  be  manufactured  in  form 
to  be  bought  and  sold  in  commerce,  and  that 
therefore  a  corporation  engaged  in  the  busi- 
ness of  selling  electricity  is  a  trading  cor- 
poration, within  the  meaning  of  the  former 
law. 

But  see  Matter  of  Wilkes-Barre  Light  Co. 
(D.  C,  Pa.),  34  Am.  B.  R.  697,  224  Fed. 
248,  which  commends  and  follows  the  opinion 
of  Judge  Ray  in  In  re  Hudson  River  Elec. 
Power  Co.,  supra. 

153.  In  re  Chandler,  Fed,  Cas.  2,591. 

154.  In  re  Interstate  Paving  Co.  (D.  C, 
N.  Y.),  22 'Am.  B.  R.  572,  171  Fed".  604. 

Where  a  coiporation  has  once  engaged  in 
manufacturing  it  may  be  proceeded  against 
in  bankruptcy  regardless  of  the  period  of 
time  between  its  cessation  of  operation  and 
the  filing  of  the  creditor's  petition,  and  the 


claims  of  the  petitioning  creditors  need  not 
have  arisen  during  the  period  in  which  the 
corporation  was  so  engaged.  Robertson  v. 
Union  ,Potteries  Co.  (D.  C,  Pa.),  22  Am. 
B.  R.  121,  43  Pittsb.  L.  J.  342,  177  Fed.  270. 

A  corporation  "  engaged  principally  in 
manufacturing "  is  subject  to  adjudication 
under  the  bankruptcy  act  as  it  stood  on 
September  21,  1908.  Matter  of  Culgin-Pau 
Contracting  Co.  (D.  C,  Mass.),  35  Am.  B. 
R.  375,  224  Fed.  245. 

155.  A  trader  is  one  who  buys  and  sells 
goods  or  merchandise  ordinarily  the  subject 
of  traffic  (iSutton  v.  Weeley,  7  East,  442, 
3  iSmith  K.  B.  445 ) .  An  innkeeper  was  held 
not  to  be  a  trader  ((Sanderson  v.  Rowles,  4 
Burr.  2064),  nor  is  a  Jodging-house  keeper 
a  trader  (Ex  parte  Bowers,  2  Deac.  99). 
A  physician  who  held  aii  apothecary's  license 
and  transacted  business  as  such  was  held  to 
be  a  trader.  Ex  parte  Crabb,  8  DeG«x,  M. 
&  O.  277;  Ex  parte  Danbenny,  3  Mont.  & 
Ayr.  16.  See  also  E!x  parte  Moule,  14  Bes. 
602;  Ex  parte  Lavender,  4  Deac.  &  Ch.  484. 

158.  Wakeman  v.  Hoyt,  Fed.  Cas.  17,051; 
In  re'Eeles,  Fed.  Cas.  4,302. 

157.  The  following  were  held  traders:  A 
baker  (In  re  lOocks,  Fed.  Cas.  2,936)  ;  a 
furniture  dealer  (In  re  Newman,  Fed.  Cas. 
10,175);  a  merchant  tailor  (In  re  Archen- 
brown.  Fed.  Cas.  505);  a  saloon-keeper  (In 
re  Sherwood,  Fed.  Cas.  12,733)  ;  'but  a  stock- 
holder (In  re  Moss,  Fed.  Cas.  9,877),  a 
lessor  of  oil  lands  (In  re  Woods,  Fed., Cas. 
17,990),  and  a  railroad  company  (In  re 
Union  Pacific  R.  R.  Co.,  Fed.  Cas.  14,376), 
were  not. 
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porations  engaged  in  furnishing  water  to  cities/"*  in  giving-  theatrical  per- 
formances solely/^*  in  conducting  a  hotel, ^^  in  conducting  a  saloon  and 
restaurant  business,"^  a  water  transportation  oompany,^®^  a  social  club,"*" 
an  advertising  company,^®*  a  mutual  fire  insurance  company,^*"  a  building 
and  loan  association/^®  a  real  estate  company/*'''  a  company  -  organized  to 
buy  and  sell  stocks,  bonds  and;  securities,  a  warehouse  company, ^^®  a  cor- 
poration chartered  as  a  common  carrier,"**  a  corporation  conducting  a  cir- 
culating library,"^  an  irrigation  company,"^  a  breeders' club,"*  a  laundry  cor- 
poration,"* an  electric  power  company,""  and  a  mercantile  agency,"®  have 
been  refused  adjudication  because  not  trading  corporations;  while  a  sani- 
tarium/''^ a  livery-stable  company,"*  a  mercantile  agency,"®  a  company  buy- 


158.  In  re  New  York  &  Westchester  Water 
Co.  (D.  C,  N.  Y.),  3  Am.  B,  R.  508,  98 
r«(l.  711,  subsequently  affirmed  on  appeal. 

159.  In  re  Oriental -Society  (D.  C,  Pa.), 
5  Am.  B.  E.  219,  104  Fed.  975;  In  re  Eeisler 
Amusement  Co.  (D.  C,  N.  Y.),  22  Am.  &. 
R.  501,  171  Fed.  283.  See  under  former  law, 
In  re  Duft,  4  Fed.  519. 

160.  In  re  United  States  Hotel  Co.  (C.  C. 
A.,  6tli  Cir.),  13  Am.  B.  R.  403,  134  Fed.  225, 
67  0.  C.  A.  153.  See  under  former  law.  In 
re  Ryan,  Fed.  Cas.  12,183,  where  an  inn- 
keeper was  held  to  he  a  trader. 

Il61.  In  re  Chesapeake  Oyster  &  Fish  Co. 
(n.  C,  Col.),  7  Am.  B.  E.  173,  112  Fed. 
960.  But  see  In  re  Barton  Hotel  Co.  ('Dist. 
Col.),  12  Am.  B.  R.  335. 

Restaurant  coTporation. —  A  company  au- 
thorized by  its  certificate  of  incorporation  to 
manage,  conduct  and  carry  on  a  restaurant 
and  saloon  wherein  are  distributed  foods  and 
liquors  at  retail  to  be  consumed  upon  the 
premises,  is  not  subject  to  adjudication  as  a 
bankrupt.  Matter  of  Wentwortfa  Lunch  Go. 
(C.  C.  A.,  2d  Cir.),  20  Am.  B.  R.  29,  159 
Fed.  413. 

162.  In  re  Phila.,  etc.,  Co.  (D.  C,  Pa.), 
7  Am.  B.  E.  7077  114  Fed.  403. 

163.  In  re  Fulton  Clulb  (D.  C,  <Ja.),  7 
Am.  B.  E.  670,  113  Fed.  997. 

164.  In  re  Snyder  &  Johnson  Co.  (D.  C, 
111.),  13  Am.  B.  E.  325,  133  Fed.  806. 

165.  In  re  Cameron  Town  Hut.  Fire  Ins. 
Co.  (B.  C,  Mo.),  2  Am.  B.  E.  372,  96  Fed. 
756.  See  also  In  re  Tontine,  etc.,  Co.  (D. 
C,  N.  J.),  8  Am.  B.  R.  421,  116  Fed.  400; 
In  re  Moore  &  Muir  Co.  (D.  C,  JST.  Y.), 
23  Am.  B.  E.  122,  173  Fed.  732. 

166.  Matter  of  N.  Y.  Bldg.  &  Loan  Bank 
Co.  (D.  C,  N.  Y.),  11  Am.  B.  E.  51,  127 
Fed.  471. 

167.  Matter  of  Altonwood  Park  Oo.  (C. 
C,  2d  Cir.),  20  Am.  B.  R,  31,  160  Fed.  148; 
Matter  of  Kingston  Realty  Co.,  19  Am.  B.  R. 
845,  160  Fed.  445. 

168.  In  re  SuTety  &  (Guarantee  Trust  Co. 
(C.  C.  A.,  ?th  Cir.),'  9  Am.  B.  E.  129,  121 
Fed.  73.  Compare  In  re  Leighton  &  Co. 
(D.  C,  W.  Va.),  17  Am.  B.  E.  275,  147  Fed. 
311,  in  which  a  stock,  bond,  grain  and 
brokerage  company  was  held  to  be  within 
the  act.     A  stock  broker  was  held  not  to  be 


a  trader  under  former  bankruptcy  act.  In 
re  Woodward  Fed.  Cas.  18,001;  In  re  Mars- 
ton,  Fed.  Cas.  9,142;  In  re  Moss,  Fed...  Cas. 
4,877. 

169.  In  re  Pacific  Coast  Warehouse  Co. 
(D.  C,  lOal.),  10  Am.  B.  E.  474,  123  Fed. 
749. 

170.  In  re  Quimlsy  Freight  Forwarding 
Co.  (©.  C,  Mass.),  10  Am.  B.  E.  424,  12.1 
Fed.  139;  Philpot  v.  O'Brien  (C.,C.  A.,  1st 
Cir.),  11  Am.  B.  E.  205,  126  Fed.  167;  In 
re  Philadelphia  &  L.  Trans.  Co.  (B.  C,  Pa.), 
7  Am.  B.  R.  707,  114  Fed.  403.  Otherwise 
under  former  law.  Winter  v.  Iowa,  M.  &  N. 
P.  E.  E.  Co.,  Fed.  Cas..  17,890. 

171.  In  re  Parmelee  Library  Co.  (C.  C 
A.,  7th  Cir.),  9  Am.  B.  E..  568,  120  Fed. 
235,  56  C.  C.  A.  583.  , 

172.  Matter  of  Bay  City  Irrigation  Co. 
(B.  C,  Tex.),  14  Am.  B.  E;  370,  135  Fed. 
850. 

173.  In  re  New  England  Breeders'  Club 
(B.  C,  N.  H.),  21  Am.  B.  E.  349,  165  Fed. 
517 

174.  In  re  White  Star  Laundry  Co.  "(B.  C, 
Wis.),  9  Am.  B.  R.  30,  117  Fed.  570. 

175.  In  re  Hudson  River  Elec.  Power  Co. 
(B.  C,  N.  Y.),  23  Am.  B.  E.  191,  173  Fed. 
934.  This  case  is  opposed  by  Charlestown 
Light  &  Power  Co.  (B.  C,  W.  Vg.),  25  Am. 
B.  R.  687,  183  Fed.   160. 

176.  Zugalla  v.  International  Mercantile 
Agency  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R. 
67,  142  Fed.  927. 

177.  In  re  San  Gabriel  Sanitarium  Co. 
(B.  C,  Cal.),  2  Am.  B.  R.  408,  95  Fed.  271. 
But  see  In  re  Elk  Park  Min.,  etc.,  Co.  (B.  C, 
Cal.),  4  Am.  B.  E,  131,  101  Fed.  422. 

178.  In  re  Morton  Boarding  Stables  (B.  C, 
N.  Y.),  5  Am.  B.  E.  763,  108  Fed.  791;  In  re 
Odell,  Fed.  Cas.  10,426;  Contra:  under  law 
of  1841,  Hall  V.  Cooley,  Fed.  Cas.  5,928; 
under  present  law,  Gallagher  v.  BeLancy 
Stables  Co.  (B.  C,  Pa:),  19  Am.  E.  R.  801, 
158  Fed.  381,  holding  thsit  a  corporation 
formed  for  the  purpose  of  conducting  a. 
general  livery  and  'boarding  stables  business 
is  not  subject  tp  involuntary  ibankruptcyi 

,  179.  In  re  Mutual  Mercantile  Agency 
(B.  0.,  N.  Y.),  6  Am.  B.  E.  607,  111  Fed. 
152. 
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ing  and  selling  ice,^?"  a  company  incorporated ; to  conduct; a  grain  and  stock 
brokerage  business/*^  have  been  held  either  trading  corporations  or. engaged 
,  principally  in  mercantile  pursuits*  In  analogy  to  cases  arising  under  former 
bankruptcy  acts  a  corporation,  not  otherwise  engaged  in  trade  or"  mercantile 
pursuits,  which  incidentally  purchases  or  sells  property  will  not  be  deemed 
to  be  subject  to  involuntary  bankruptcy/*^  Nor  is  a  corporation  which  sells 
the  natural  products  of  its  own  land  a  trading  corporation/*^  Public  service 
corporations,  such  as  water, ;  gas  or  electric  companies,  are  not  subject  to 
adjudication  as  bankrupts/**  ■  The  amendment  of  1910  has  effectually  recon- 
ciled these  decisions  with  each  other.  As  the  law  now  stands  it  will  not 
be  important  to  determiiie  whether  a  corporation  is  a  trading  or  manufacturing 
corporation.  If  it  is  engaged  in  business  or  commercial  enterprises  it  is 
amenable  to  the  bankruptcy  law. 

d.  "  Printing "  and  "  publishing." —  There  are  few  cases  construing  these 
words.  They  were  inserted  doubtless  to  meet  the  decisions  under  the  former 
law  that  such  corporations  were  not  manufacturing  companies.  A  company 
publishing  ratings  of  business  men  for  commercial  use  —  the  books  remaining 
the  property  of  the  company,  is  not  engaged  in 'the  printing  or  publishing 
business.-^*^ 

e.  Mercantile  pursuits. —  The  words  "  mercantile  pursuits "  as  formerly 
used  in  this  section  appear  to  be  by  way  of  emphasis  or  explanation  of  the 
word  "trading"  which  goes  before.  The  word  "mercantile"  like  the  word 
"trading"  connotes  the  buying  and  selling  of  commodities.^*^  It  is  possible, 
however,  that  it  has  a  broader  significance  and-  may  have  been  used  to 
enlarge  the  meaning  of  the  word  "  trading."  ■^*'' 

f .  Mining  corporations. —  The  word  mining  was  inserted  in  subd.  h  of  this 
section  by  the  amendatory  act  of  1903,  to  meet  the  quite  uniform  holdings 
that  such  companies  were  neither  manufacturing  nor  -trading  corporations.^** 
The  meaning  of  the  word  is  undoubtedly  the  common  one,  and  a  company 
engaged  in  taking  from  the  ^arth  any  mineral  or  natural  product  for  the 

180.  First  Nat.  Bajik  of  Wilke*arre  v.  187.  In  re  N.  Y.  &  Westchester  Water 
Wyoming  Valley  Ice  Co.  (D.  C.  Pa.),  14  Oo.  (D.  C,  N.  Y.),  3  Am.  B.  E.  508,  98 
Am.  B.  E.  448,  136  Fed.  466;  but  where  the  Fed.  711;  which  declares  that  "The  husiness 
proof  shows  that  a  company  harvests  its  of  a  trader  includes  both  buying  and  selling 
ice  for  sale  to  its  customera,  it  is  not  a  either  goods  or  merchandise  or  other  goods 
trader.  Matter  of  New  York  &  New  Jersey  ordinarily  the  subject  of  traffic ;  and  the  term 
Ice  Lines  (C.  C.  A.,  2d  Cir. ),  16  Am.  B.  E.  'mercantile  pursuits'  means  the  buying  or 
832,  147  Fed.  214,  affg.  14  Am.  B.  E.  61.  selling  of  goods  or  merchandise  or  dealing  in 

181.  In  re  Leighton  (D.  C.,  W.  Va.),  17  the  purchase  or  sale  of  commodities."  In  re 
Am.    B.    E.    275,    147    Fed.    311;    Laker    v.  Surety  &  Guarantee  Trust  Co.   (C.  C.  A.,  7th 

*  Stapely  Co.  (D.  C,  Ohio),  21  Am.  B.  E.  303.  Cir.),  9  Am.  B.  E.  129,  121  Fed.  73. 

182.  In  re  Kimball,  7"  Fed.  461;  In  re  Duff,  188.  In  re  Teoopa  Mining  &  Smelting 
4  Fed.  519;  In  re  Eogers,  Fed.  Cas.  1,301;  Co.  (D.  C,  Cal.),  6  Am.  B.  E.  250,  110  Fed. 
In  re  Chapman,  Fed.  Cas.  2,601.  1120;   In  re  Keystone  Coal  Co.    (D.  C,  Pa.), 

183.  In  re  Woods,  Fed.  Cas.  17,990;  In  le  6  Am.  B.  R.  377,  109  Fed.  872;  McNamara 
Clelland,  2  Oh.  App.   (Eng.)   466.  v.    Helena  Coal    Co.    (D.   C,   Ala.),    5   Am. 

184.  Matter  of  Hudson  Eiver  Elec.  Power  B.  E.  48;  In  re  Woodside  Coal  Co.  (D.  C, 
Co.  (D.  C,  N.  Y.),  23  Am.  B.  E.  191,  173  Pa.),  5  Am.  B.  E.  186,  105  Fed.  56;  In  re 
Fed.  934.             •  Ohieago-Joplin  Lead&ZincCo.  (D.  C,  Mo), 

185.  Zugalla  v.  International  Mercantile  4  Am.  B.  R.  712,  104  Fed.  67;  In  re  EoUins 
Agency  (C.  0.  A.,  3d  Cir.),  16  Am.  B.  R.  67,  Gold  &  Sil-ver  Mining  Co.  (D.  C,  N.  Y.),  4 
142  Fed.  927,  revg.  13  Am.  B.  E.  725.  Am.  B.  E.  327,  102  Fed.  982;  In  re  Elk  Park 

186.  Zugalla  v.  Mercantile  Agency  (C.  C.  Mining  &  M.  lOo.  (D.  C,  Col.),  4  Am.  B.  E. 
A.,  3d  Cir.),  16  Am.  B.  E.  67,  142  Fed.  927.  131,  101  Fed.  422. 
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purpose  of  selling  or  reducing  it  or  working  it  up  into  a  salable  article  was 
subject  to  adjudication.  Tbe  word  "  mining  "  as  used  in  the  original  act 
was  sufficiently  broad  in  its  meaning  to  include  the  quarrying  of  slate,  granite 
and  stone.  ^®'' 

189.  Matter     of     Matthews     Consolidated  Mass.),   16   Am.   B.   R.   823,   147    Fed.   279; 

Slate  Co.   (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R.  Burdick  v.   Dillon,   16   Am.   B.   R.   407,   144 

407,  144  Fed.  737,  affg.  16  Am.  B.  R.  350;  Fed.  737. 
In  re  Quincy  'G-ranite  Quarries  Co.   (D.  C., 
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PARTNERS. 

§  5.  Partners. — a  A  partnership,  during  the  continuation  of  the 
partnership  business,  or  after  its  dissolution  and  before  the  final  set- 
tlement thereof,  may  be  adjudged  a  bankrupt. 

b  The  creditors  of  the  partnership  shall  appoint  the  trustee:  in 
other  respects  so  far  as  possible  the  estate  shall  be  administered  as 
herein  provided  for  other  estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the  adminis- 
tration of  the  partnership  and  individual  property. 

d  The  trustee  shall  keep  separate  accounts  of  the  partnership 
property  and  of  the  property  belonging  to  the  individual  partners. 

e  The  expenses  shall  be  paid  from  the  partnership  property  and 
the  individual  property  in  such  proportions  as  the  court  shall 
determine. 

/  The  net  proceeds  of  the  partnership  property  shall  be  appro- 
priated to  the  payment  of  the  partnership  debts,  and  the  net  proceeds 
of  the  individual  estate  of  each  partner  to  the  payment  of  his  indi- 
vidual debts.  Should  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added 
to  the  partnership  assets  and  be  applied  to  the  payment  of  the 
partnership  debts.  Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such  surplus  shall  be 
added  .to  the  assets  of  the  individual  partners  in  the  proportion  of 
their  respective  interests  in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership 
estate  against  the  individual  estates,  and  vice  versa,  and  may  marshal 
the  assets  of  the  partnership  estate  and  individual  estates  so  as  to 
prevent  preferences  and  secure  the  equitable  distribution  of  the 
property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  part- 
nership being  adjudged  bankrupt,  the  partnership  property  shall  not 
be  administered  in  bankruptcy,  unless  by  consent  of  the  partner  or 
partners  not  adjudged  bankrupt;  but  such  partner  or  partners  not 
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adjudged  bankrupt  shall  settle  the  partnership  business  as  expe^- 
ditiously  as  its  nature  will  permit,  and  account  for  the  interest  of  the 
partner  or  partners  adjudged  bankrupt. 


Analogous  provisions:     In  1J.  S.:     Act  of  1867,  §  36;  E.  S.,  §  5121;  Act  of  1841,  §  14. 

In  Eng.:     Act  of  1883,  §§  110,  112,  113,  115;  General  Rules  258-270. 
Cross-references:     To  the  law:     §§  1(19),  2(1),  3,  4,  6,  7,  8,  18,  19,  32,  and  59. 

To  the  General  Orders:     VIII,  and  generally  to  V,  VI,  VII,  and  IX. 

To  the  Forms:    Nob.  1  and  2. 


STNOPSIS   OP    SECTION. 

PARTNERS. 

I.  Bankrupt  Partnership,  166. 

a.  Historical  and  general,  166. 

b.  Whnt  constitutes  a  partnership,  167. 

(1)  Definition,  167.  , 

(2)  Pabtnekships  affected  by  act,  167. 

c.  The  entity  doctrine,  168. 

(1)  In  general,  168. 

(2)  Application  of  doctrine,  168. 

(3)  Effect  of  doctrine  on  rights  of  partners  and  creditors, 

169. 

d.  Receivership  as  act  of  bankruptcy,  170. 

11.  When  a  Partnership  May  be  Adjudged  Bankrupt,  171. 

a.  Statutory  provision,  171. 

b.  Ads  of  bankruptcy  by  a  partnership,  172. 

(1)  In  general,  172. 

(2)  Commission  of  act  of  bankruptcy  by  one  partner,  172. 

(3)  What  constitutes  acts  of  bankruptcy,  173. 

c.  Insolvency,  173. 

d.  Death,  insanity,  or  infancy  of  a  partner,  1 75. 

(1)  Death  of  partner,  175. 

(2)  Insanity  of  partner,  175. 

(3)  Infancy  of  partner,  1*76. 

(4)  Exemption  of  partner,  176. 

in.  Practice  Before  Adjudication,  176. 
a.  In  general,  176. 
,       '  b.  Petition  by  partners  where  all  do  not  join,  177. 

(1)  In  general,  177. 

(2)  Rights  of  non-joining  partner,  177. 

(3)  Intervention  by  creditors,  178. 
c.  Form  of  petition,  178. 
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IV.  Adjudication,  179. 

a.  In  general,  179. 

b.  Effect  of  adjudication  on  discharge,  180. 

(1)  In  general,  180. 

(2)  dischakge  of  pabtnebship  debts,  181. 

V.  Jurisdiction  Where  Partners  are  Domiciled  in  Different  Districts,  182. 
VI.  Trustees  of  Bankrupt  Partnerships,  183. 

a.  In  general,  183k 

b.  Choice  of  trustees,  183. 

c.  Powers  in  respect  to  individual  estates,  183. 

d.  Separate  accounts,  184. 

e.  Expenses  and  fees,  184. 
Vn.  Provability  of  Debts,  184. 

a.  In  general,  184. 

b.  Claims  of  partnership  against  individual  partners  and  vice  versa,  184. 

(1)  Statutoby  pbovision,  184. 

(2)  Peiob  payment  of  ceeditobs,  185. 

(3)  subbogation  of  partneb,  186. 
Vin.  Marshalling  Assets  and  Distribution,  186. 

a.  So  as  to  prevent  preferences,  186. 

b.  Marshalling  estate  of  unadjudicated  partner  against  his  consent,  187. 

c.  Distribution,  188. 

(1),  In  GteNBBAL,   188. 

(2)  Pabtnebship  and  individual  ceeditobs,  189. 

(3)  Effect  of  waiveb  ob  release  pbiob  to  bankeuptcy,  190. 

(4)  Solvency  of  pabtnees;  no  fibm  assets,  190. 

d.  What  are  firm  assets  and  what  are  individual  assets,  192. 

e.  Firm  debts  and  individual  debts,  193. 

(1)  In  gbnebal,  193. 

(2)  commebcial  papeb;  fibm  as  maker  or  indorsee,  194. 

(3)  PaBTNEE  SIGNING  INDIVIDUAL  NAME,    195. 

(4)  Assumption  of  pabtnebship  debts,  196. 

(5)  Assumption  of  individual  debts,  197. 

f .  Proof  against  and  dividends  from  each  estate,  197. 
IX.  Where  One  or  More  Partners  are  Solvent,  198. 

a.  In  general,  198. 

b.  Waiver  of  consent,  198. 

c.  Application  and  effect  of  subsection,  199. 


1.  BANKRUPT  PARTNERSHIP. 

a.  Historical  and  general. —  General  Order  VIII,  relating  to  proceedings 
in  partnership  cases,  should  be  read  in  connection  with  this  section.^  All 
bankruptcy  laws  have  specific  provisions  regulating  the  adjudication  of  part- 
nerships and  the  interrelation  of  the  debts  and  assets  of  the  partnership  and 
its  members.     The  English  statute  here  resembles  our  present  and  past  laws; 

1.  See    General     Orders    in     Bankruptcy,      VIII,  post.  . 
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the  interpretation  of  the  two  statutes  is  not,  however,  always  identical.  Sec- 
tion 36  of  our  law  of  1867  is  strikingly  similar  to  §  14  of  its  predecessor 
of  1841.  The  present  section  expresses  in  fewer  words  all  that  those  sections 
did,  and  something  more. 

b.  What  constitutes  a  partnership. —  (1)  Definition. —  The  term  "partner- 
ship "  is  not  specifically  defined  in  this  act.  By  §  1  (19)  it  is  included  in 
the  meaning  of  the  term  "person"  and  it  is  also  provided  in  §  1  (6)  that 
"  corporations  "  include  "  limited  or  other  partnership  associations  organized 
under  laws  making  the  capital  subscribed  alone  responsible  for  the  debts  of 
the  association." 

(2)  Paetneeships  affected  by  act. —  The  section  under  discussion 
applies  only  to  general  partnerships.  It  does  not  extend  to  partnerships  by 
estoppel  but  such  as  are  partnerships  as  to  creditors  only.^  The  existence  of 
a  partnership  must  be  shown  to  be  an  actual  status,  valid  as  against  creditors, 
and  not  a  status  created  by  estoppel  against  a  former  partner.*  Under  all 
the  cases  it  is  necessary  in  order  to  proceed  to  adjudication  that  an  actual 
partnership  be  shown.*  The  provisions  of  the  section  relate  to  a  partnership 
between  the  parties  where  there  may  be  both  joint  and  individual  assets.^  The 
mere  "holding  out"  of  a  person  to  be  a  partner  is  not  of  itself  sufficient  to 


2.  In  re  Kenney  (D.  C,  K  Y.),  3  Am. 
B.  R.  353,  97  Fed.  554;  Lott  v.  Young  (C.  C. 
A.,  9th  Cir.).  6  Am.  B.  R.  436,  109  Fed.  798. 
As  to  what  is  a  partnership,  see  In  re  Beck- 
with  (D.  C.,  Pa,.),  12  Am.  B.  R.  453,  130 
Fed.  475;  In' re  Alden  (Ref.,  Ohio),  16  Am. 
B.  R.  362.    See  Am.  Bankr.  Big.  §  134. 

A  paxtnership  is  a.  "person"  under  the 
definition  in  §  1(19)  and  may  be  adjudged  a 
bankrupt  irrespective  of  any  adjudication 
against  the  individual  members:  Mills  v.  J. 
H.  Fisher  &  Co.  (C.  C.  A.,  6th  Cir.),  20  Am.. 
B.  R.  237,  159  Fed.  897. 

3.  Status  at  time  of  fiUng  petition. — 
In  the  case  of  In  re  Pinson  (D.  C,  Ala,,),, 
24  Am.  B:  R.  804,  180  Fed.  787,  tie  court 
said :  "  The  existence  of  a  partnership 
within  the  meaning  of  this  section  is  its 
actual,  status,  as  distinguished  froon  a 
status  created  by  estoppel  against,  a  former 
partner.  If  it  has  been  dissolved  by  the 
partners  inter  sese  before  the  filing  of  the 
petition,  it  is  not  thereafter  an  existfng 
partnership,  and  the  proceedings  in  bank- 
ruptcy cannot  be  said  to  have  been  in- 
stituted 'during  the  continuation  of  the 
partnership  business,'  nor  can  debts  created 
thereafter  by  the  continuing  partner  be  con-  • 
sidered  partnership  debts.  The  jurisdiction 
of  the  bankruptcy  court  to  adjudicate  and 
admdnister  attaches  only  upon  the  showing 
of  the  actually  existing  partnership,  con- 
stituting a  legal  entity  at  the  time  of  the 
filing  of  the.  petition." 

Rule  in  Montana. —  The  rule  of  law  that 
where  there  is  no  partnership  in  fact,  there 
can  be  none  as  to  third  persons,  unless  the 
party  sought  to  be  held  as  a  partner  has, 
by  his  acts,  put  himself  in  isuch  a  position 
that  he  is  estopped  from  denying  that  he  is  a 
partner,  obtains  in  the  State  of  Montana. 
Lott  V.  Young  (C.  C.  A.,  6th  Cir.),  6  Am. 
B.  R.  436,  109  Fed.  798. 


4.  In  re  Hudson  Clothing  Co.  (D.  C, 
Me.),  17  Am.  B.  R.  826,  148  Fed.  305;  Rush 
V.  Lake  (0.  C.  A.,  9th  Cir.),  10  Am.  B.  R. 
455,  122  Fed.  561;  Buckingham  v.  First 
Natl.  Bank  (C.  C.  A.,  6th  Cir.),  12  Am. 
B.  R.  465,  131  Fed.  192;  In  re  Becfcwith  & 
Co.'  (D.  C,  Pa.),  12  Am.  B.  R.  453,  130  Fed. 
475;  Lott  V.  Young  (C.  C.  A.,  9th  Cir.),  6 
Am.  B.  R.  436,  109  Fed.  798;  Buffalo  Milling 
Co.  V.  Lewisburg  Dkiry  Co.  (D.  C,  Pa.),  20 
Am.  B.  R.  279,  159  Fed.  319. 

An  association  formed  for  the  purpose  of 
dealing  in  real'  estate,  taking  title  thereto 
in  the  name  of  a  trustee  under  a  trust  deed 
wherein  the  members  agreed  to  share  in 
the  profits  and  losses,  is  a  partnership., 
Matter  of  Alden  (Ref.,  Ohio),  16  Am.  B.  R. 
362.  Where  two  persons  intending  to  forra 
a  corporation,  which  was  never  organized, 
associate  themselves  in  a  mtrcantile  busi- 
ness, one  contributing  goods  and  the  other 
cash,  which  was  deposited  in  bank  and  used 
for  the  business,  there  is  a  partnership  in 
fact,  which  may  be  adjudicated  bankrupt. 
Manson  v.  Williams  (C.  C.  A.,  1st  Cir.),  18 
Am.  B.  R.  674,  153  Fed.  525,  affg.  17  Am. 
B.  R.  826,  148  Fed.  305,  affd.  213  U.  S.  453, 
22  Am.  B.  R.  22,  53  L.  Ed."  869. 

Proof  of  existence  of  partnership. —  To 
justify  the  adjudication  of  a  member  of  a 
firm  as  a  partner  there  must  be  evidence 
from  which  the  court  may  find  as  a  fact  thait 
such  member  was  a  partner ;  it  is  insufficient 
that  to  various  creditors  such  member  had 
held  himself  out  as  a  partner,  because  while 
an  estoppel  may  give  rights  to  those  who 
were  misled,  in  order  to  give  rights  to  all 
credtors  he  must  be  in  fact  a  partner.  Mat- 
ter of  Kaplan  (C.  C.  A.,  7th  Cir. ) ,  37  Am. 
B.  R.  104,  234  Fed.  866. 

5.  In  re  Kenney  (D.  C.,  N.  Y.),  3  Am. 
B.  R.  353,  97  Fed.  654. 
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bring  the  alleged  partnership  within  the  act.®  With  this  limitation,  howevet, 
the(  State  decisions  on  partnership  law  seem  controlling.  An  unincorporated 
company  doing  business  as  a  private  bank  under  a  State  law,  giving  it  some  of 
the  privileges  of  a  corporation  is,  nevertheless,  a  partnership.'^  The 
fact  that  one  person,  having,  the  title  to  real  estate  in  his  own  name,"  pays 
some  portion  of  the  income  thereof  to  another  person  does  not  establish  that 
they  are  partners.^  A  partnership  which  has  ceased  to  exist,  but  has  remaining 
assets  and  debts,  is  considered  as  subsisting  as  to  its  creditors  until  its  property 
is  subjected'' to  the  satisfaction  of  their  debts.'       .  «  ^ 

c.  The  entity  doctrine. —  (1)  In-  general. — A  partnership  now  is  something 
other,  than  that  under  the  law  of  1867.  There  the  words  were,  "  two  or  more  per- 
sons who  are  partners  in  trade."  Now  it  is  "a  partnership  "  that  "  may  be 
adjudged  a  bankrupt."  This  phiasing,  coupled  with  other  clauses,  has  led  to 
the  doctrine  that  a  partnership  is  in  bankruptcy  a  legal  entityf—  a  joint 
relation  where  the  identity  of  the  members  has  been  lost  ^.and  .that,  there- 
fore, the  individuals  and  the  partnership  are  entities  separate  and  distinct 
from  each  other.  ^^ 

(2)  Application  of  doctrine. — -A  partnership  being  a  distinct  entity,  it 
owns  its  property  and  owes  its.  idebts  apart  from  the  individual  property  of 
its  members  which  it  does  not  own,  and  apart  from  the  individual  debts  pf 
its  members  which  it  does  not  owe.  It  may  be  adjudged  bankrupt,  although 
the  partners  who  compose  it  are  not  so  adjudicated.^    In  other  words,  the  firm 


6.  Jones  v.  Burnham,  Williams  &,  Co.  ,('C. 
C.  A.,  3d  Cir.),  15  Am.  B.  E.  85,  138  Fed. 
986. 

7.  Burkhart  v.  German-American  Bank 
(D.  C,  Ohio),  14  Am.  B.  R.  222,  137  Fed. 
958.      ■ 

8.  In  re  Lamon  (D.  C,  N.  Y.),  22  Am. 
B.  E.  635,  171  Fed.  516. 

9.  Holmes  v.  Baker  &  Hamilton  (C.  C.  A., 
9th  iCir.),  20  Am.  B.  R.  252,  160  Fed.  922;  In 
re  Hirach  (D.  C,  N.  Y.),  3  Am.  B.  R.  44,  97 
Fed.  571. 

10.  See  In  re  Meyers  (C.  C.  A.,  2d  Cir.),  3 
Aim.  B.  R.  559,  98  Fed.  976 ;  In  re  Stein 
(C.  a  A.,  6th  Cir.),  11  Am.  B.  R.  536,  127 
Fed.  547;  In  re  McLaren  (D.  C,  N.  Y.),  11 
Am.  B.  R.  141,  125  Fed.  835 ;  In  re  Perley 
(D.  C,  Mo.),  15  Am.  B.  E.  54,  138  Fed.  927; 
See  oases  cited  under  following  notes  and  in 
Am.  Bankr.  IMg.,  §  133. 

11.  In  re  Sanderlin  (D.  C,  N.  Car.),  6 
Am.  B.  E.  384,  109  Fed.  857 ;  In  re  MoMur- 
trey  (D.  C,  Tex.),  15  Am.  B.  E.  427,  142 
Fed..  855. 

The  partnership  is  an  entity  for  certain 
purposes,  but  not  necessarily  to  a,v.oid  con- 
sideration of  the  availa;ble  resources  of 
solvent  partners  in  determining  the  bank- 
ruptcy of  the  partnership.  Francis  y.  McNeal 
228  U.^.  695,  700,  30  Am.  B.  E.  244,  57 
L.  Ed.  1029;  Matter  of  Samuels  and  Lesser 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  E.  436,  216 
Fed.  845. 

12.  In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  E.  577,  157  Fed.  363.  The 
following  cases  are  cited  as  establishing 
this  proposition:  In  re  Corcoran  (Eef., 
Ohio),  12  Am.  B.  E.  283;  In  re  Stein  &  Co. 


(C.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  536,  538, 
127  Fed.  547,  62  C.  C.  A.  272;  In  re  Mercur 
(iC.  C.  A.,  3d  Cir.),  10  Am.  B.  E.  505,  122 
Fed.  384,'  58  C.  C.  A.  472;  In  re  Farley 
(D.  C,  Va.),  8  Am.  B.  R.  266,  115  Fed.  359; 
In  re  Sanderlin  (D  C,  N.  C),  6  Am.  B.  E. 
384,  109  Fed.  857;  Green  Eiver.  Deposit 
Bank  v.  Craig  (D.  C.,  Ky.),  6  Am.  B.  R. 
381,  110  Fed.  137;  In  re  Hale  (D.  C,  N.  C), 
6  Am.  B.  E.  35,  107  Fed.  432;  Strause  v. 
Hooper  (D.  C,  N.  C),  5  Am.  B.  R.  225,  105 
Fed.  590;  In  re  Barden  (D.  C,  N.  C),  4 
Am.  B.  E.  31,  101  Fed.  553;  In  re  Meyer 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  559,  98 
Fed.  976,  39  C.  C.  A.  368;  In  re  Russell 
(D.  C,  Iowa),  3  Am.  B.  R.  91,  97  Fed.  32; 
In  re  MoFaun  (D.  C,  Iowa),  3  Am.  B.  R. 
66,  96  Fed.  592;  In  re  Meyers  (D.  C,  N.  Y.), 
2  Am.  B.  R.  707,  96  Fed.  408 ;  In  re  Cebalos  & 
Co.  (D.  C.,  N.  J.),  20  Am.  B.E.  459,  464,  161 
Fed;  445;  Matter  of  Everybody's  Market 
(D.  C,  Okl.),  21  Am.  B.  E.  925,  173  Fed. 
492;  In  re  Junck  &  Balthazard  (D.  C,  W. 
Va.),  22  Am.  B.  R.  298,  169  Fed.  481. 

A  partnership  is  a  distinct  entity,  a  "  per- 
son" under  §  1(19).  Mills  v.  Fisher  &  Co. 
(C.  C.  A.,  6th  Cir.),  20  Am.  B.  E.  237,  239, 
159  Fed.  897. 

The  adjudicatio.1  of  a  partnership  draws 
to  the  court  for  administratio,^  the  indi- 
vidual estate  of  the  partners,  thougn  as 
individuals  they  have  not  been  adjudicated. 
Matter  of  Latimer  (D.  C,  Pa.),  23  Am.  B. 
E.  388,  174  Fed.  824;  In  re  Stokes  (D.  C, 
Pa.),  6  Am.  B.  E.  262,  106  Fed.  312;' Compare 
Matter  of  Samuels  &  Lesser  (C.  C.  A.,  2d 
Cir.),  32  Am.  B.  E.  436,  215  Fed.  845,  revg. 
30  Am.  B.  E.  203,  207  Fed.  195. 
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must  petition  or  be  petitioned  against;  if  the  latter,  the  firin,  or  a  member 
of  it  acting  within  the  scope  of  the  partnership,  must  have  committed  the  act 
of  bankruptcy ;  and,  if  adjudication  follows,  the  firm,  so  nomine,  must  be 
adjudicated.^*  Under  this  principle  a  partnership  as  an  entity  may  be 
adjudged  to  be  a  bankrupt,  irrespective  of  any  adjudication  against  the  indi- 
vidual members." 

(3)  Effect  of  doctrine  on  rights  of  partners  and  creditors.— This 
doctrine  is  essentially  different  from  that  of  the  English  law,  where  even  if 
the  firm  be  proceeded  against,  the  adjudication  must  be  against  the  partners 
individually."  Our  law  and  practice,  prior  to  the  present  statute,  were  to 
the  same  effect.  This  new  doctrine  of  entity,  however,  has  already  led  to 
soine  decisions  of  far-reaching  importance,  and  should  be  kept  continually  in 
mind  by  the  student  or  practitioner  who  would  understand  one  of  the  most 
confusing  branches  of  the  law  of  bankruptcy."  The  entity  doctrine  permits 
-of  the  adjudication  in  bankruptcy  of  a  partnership  one  of  the  members  of 
which  is  insane,"  but  will  not  justify  an  adjudication  where  some  of  the 
alleged  members  deny  the  existence  and  composition  of  the  partnership.^* 


Opposition  to  entity  doctrine. —  In  the 
case  of  In  re  Forbes  (D.  C,  Mass.),  11  Am^ 
B.  R.  787,  128  Fed.  137,  "For  some  pur- 
poses a  partnership  has  been  treated  as  an 
entity  apart  from  the  partners;  for  other 
punposes  it  has  been  treated  as  a  congeries 
ta  partners.  iSome  courts  have  suggested 
that  the  Act  of  1898  has  adopted  for  bank- 
ruptcy the  theory  of  an  entity,  separate  from 
the  paxtners.  Yet  this  treatment  of  a  part- 
nership is  irreconcilable  with .  other  provi- 
sions of  the  statute.  ,  Section  5-h  of  the  act 
provides  that  the  partnership  property  (ex- 
cept in  case  of  consent)  shall  not  be  ad- 
ministered in  bankruptcy  unless  all  the 
partners  are  adjudged  bankrupt.  This  is 
in  effect  a  provision  that  the  partnership 
shall  not  i  be  (made  bankrupt,  except  by  the 
adjudication  of  all -its  partners.  Adjudica- 
tion without  accompanying  distribution,  of 
the  bankrupt  estate  would  be  worse  than  a 
vain  form,  for  it  would  confuse  inextricably 
questions  of  preference,  lien,  attachment 
and  the  like.  .  .  .  Section  5-fti  contem- 
plates that  the  adjudication  under  a  joint 
petition  shall  be  both  joint  and  several.  It 
the  adjudication  were  joint  only,  t^ere 
would  be  no  object  in  providing  that  the 
joint  creditors  alone  shall  elect  the  trustee. 
Still '  again,  section  5-c  gives  to.  the  court 
which,  has  jurisdiction  of  one  partner  'juris- 
diction of  all.  the  partners-  amd  says  nothing 
about  jurisdiction  of  the  partnership  as  an 
entity.  Read  as  a  whole.  Form  No.  2  agrees 
with  section  5-h,  and  not  with  the  theory  oJ 
entity.  It  is  in  terms  the  petition  of  indi- 
viduals. It  sets  out  that  they  owe  debts 
Which  they  qjinnot  pay  and  that  they  desire 
the  benefits  of  the  bankrupt  act."  And  see 
Abbott  V.  Ander,son,  265  111  285,  33  Am.  B.  E. 
383,  106  N.  E.  782. 

13.  Where  there  is  no  adjudication, against, 
the  firm,  assets  may  not  be  administered  by 
the  bankruptcy  court,,  if  there  be  one  member 
not  adjudicated,  unless  he  consent.  In  such 
cases  the  unadjudicated  partner^has  the  right 


to  wind  up  the  firm,  paying  over  only  the 
share  of  the  bankrupt  partner  to  his  trustee. 
Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  K  237,  159  Fed.  897.     . 

14.  Mills  V.  Fisher  &  Co.  (C.  C.  A,,  6th 
Cir.),  20  Am.  B.  R.  237,  159  Fed.  897; 
Matter  of  Union  Bank  (C.  C.  A.,  6th  Cir.), 
25  Am.  B.  E.  148,  184  Fed.  224,  in  which, 
ease  the  court  said :  "  The  difference  in 
this  regard  between  section  5  of  the  present 
bankruptcy  act  on  the  one  hand,  and  sec- 
tion 14  of  the  'act  of  1841,  and  section  36  of 
the  act  of  1867  on  the  other,  is  enough  to 
show  that  Congress  intended  by  the  present 
ajct  to  treat  partnerships "  as  entities,  dis- 
tinct from  their  members,  for  Hie  purpose 
at  least  of  permitting  partnerships  to  be 
adjudicated  bankrupts  either  through  vol- 
untary or  involuntary  proceedings."  In  re 
Meyer  (C.  C.  A.,  2d  Cir..),  3  Am.  B.  R.  559, 
98  Fed.  976 ;  Matter  of"  Hansley  &  Adams 
(D.  C,  Oal.)  36  Am.  B.  R.  1,  228  Fed.  564, 
holding  that  a  partnership  is  an  entity  to  the 
extent  that  it  may  be  declared  a  voluntary  or 
an  involuntary  bankrupt  without  the  neces- 
sity.of  the  individual  partners  being  adjudi-' 
cated  bankrupts. 

15.  Act  of  1883,  §  115;  General  Rules  264. 

16.  In  re  Pinous  (D.  C,  N.  Y.),  17  Am. 
B.  R.  331,  337,  147  Fed.  621,  in  which  the 
court  said :  "  The  right  to  proceed  in  bank- 
ruptcy against  a  partnership  as  a  legal  en- 
tity is  new,  and  before  the  act  of  1898  was 
unheard  of."  For  interesting  ease  relative 
to  the  result  of  la  literal,  application  of  the 
doctrine  of  entity  to  partnerships  in  bank- 
ruptcy, see  In  re  Forbes  (D.  C.,  Mass.),  11 
Am.  B.  R.  787,  128  Fed.  138. 

17.  In  re  Stein  &  Co.  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  536,  127  Fed.  547. 

18.  In  re  McLaren  (D.  C,  N.  Y.),  11  Am.- 
B.  R.  141,  125  Fed.  835. 

Adjudication  of  individual  as  partner. — 
When  no  petition  in-  bankruptcy  has  been 
filed  against  him,  an  individual  who  asserts 
under  oath  that  he  is  not  a  partner  cannot 
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This  doctrine  prevents,  in  considering  the  value  of  the  partnership  property, 
the  including  of  the  homestead  of  one  of  the  partners  in  the  assets.^®  The 
recdgnition  and  application  of  this  doctrine  does  not  modify  in  any  way  the 
established  rule,  fixing  the  substantive  rights  of  creditors,  irrespective  of  the 
partnership  and  of  its  individual  members.^"  The  full  force  and  application 
of  the  doctrine  is  in  connection  with  the  adjudication  of  the  partnership, 
separate  and  distinct  from  the  adjudication  of  the  several  partners.^^  The  rule 
seems  firmly  established  that  the  partnership  as  a  distinct  entity  may  .be 
adjudicated  a  bankrupt,  without  a  proceeding  being  prosecuted  against  the 
other  members  of  the  partnership,  and  on  the  other  hand  proceedings  may  be 
instituted  against  the  individual  members  of  the  partnership  without  in  any 
way  involving  the  partnership  itself  .^^ 

•d.  Beceivership  as  act  of  bankruptcy. —  Under  the  original  law,   following 
the  analogy  of  the  corporation  cases,  it  was  held  that  the  consent  to  or  the 


be  summarily  lajdjudicated  a  partner  in  an 
inquiry  before  a  referee  in  bankruptcy  to 
which  he  does  not  consent.  Matter  of 
Samuels  and  Lesser  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  436,  215  Fed.  845,  revg.  30  Am. 
B.  R.  293,  207  Fed.  195. 

19.  In  re  McMurray  (D.  C,  Tex.),  15 
Ajn.  B.  R.  427,  142  Fed.  853.  This  doctrine 
has  been  carried  even  so  far  as  to  require 
the  payment  of  the  statutory  fees  for  part- 
nerships and  each  of  the  individuals  in  In 
re  Barden  (D.  C,  N.  C),  4  Am.  B.  R.  31, 
101  Fed.  553,  and  In  re  Farley  (D.  C,  Va.), 
8  Am.  B.  R.  266,  115  Fed.  359,  though  the 
soundness  of  these  rulings  has  been  fre- 
quently challenged. 

20.  Matter  of  Union  Bank  (€.  C.  A.,  6th 
Cir.),  25  Am.  B.  R.  148,  184  Fed.  224. 

Notwithstanding  the  entity  doctrine  "  the 
fact  remains  as  true  as  ever  that  partner- 
ship debts  are  debts  of  members  of  lie  firm, 
and  that  the  individual  liability  of  the  mem- 
bers is  not  collateral  like  that  oi  a  surety, 
but  primary  and  direct,  whatever  privities 
there  may  be  in  the  marshalling  of  assets." 
Mr.  Justice  Holmes  in  Francis  v.  McNeal, 
228  U.  S.  695,  30  Am.  B.  R.  244,  57  L.  Ed. 
1029,  affg.  26  Am.  B.  R.  555,  186  Fed.  481, 
108  C.  C.  A.  459. 

'  21.  Adjudication  of  partnership  apart  from 
members. —  Mills  v.  Fisher  &  Co.  (C.  C.  A., 
6th  Oir.),  23  Am.  B.  R.  237,  159  Fed. 
897,  in  which  case  the  court  held  that  the 
partnership  as  an  entity  may  be  adjudged  to 
be  a  "bankrupt,  irrespective  of  any  adjudica- 
tion against  the  individual  memibers;  In  re 
Bertenshaw  (C.  C,  8th  Cir;),  19  Am.  B.  R. 
577,  157  Fed.  363,  in  which  case  the  cooirt 
said :  "  The  uniform  current  of  authority  is 
that  under  this  act  a  partnership  is  a  dis- 
tinct entity,  separate  from  the  individuals 
who  compose  it;  tha,t  it  owns  its  property 
and  owes  its  debts  which  are  respectively 
separate  and  distinct  from  the  individual 
property  and  the  individual  debts  of  its 
partners,  and  that  the  adjudication  at  the 
jjartnership  a  bankrupt  apart  from  or  in 
addition  to  the  adjudication  of  its  partners 
bankrupts  is  indispensable  to  the  jurisdic- 


tion of  the  court  of  bankruptcy  to  adminis- 
ter the  partnership  property."  See  Fidelity 
Trust  Co.  V.  Gaskell  (C.  C.  A.,  8th  Cir.),  28 
Am.  B.  R.  4,  195  Fed.  865,  in  which  the  courF 
said:  "A  partnership  is  a  distinct  entity,  a 
person  separate  from  the  partners  who  com- 
pose it  and  from  all  other  partnerships.  It 
owns  its  property  apart  from  the  individual 
property  of  its  members  and  apart  from  the 
property  of  every  other  partnership  of  which 
any  of  its  members  happen  to  be  members 
and  it  owes  its  debts  apart  from  the  indi- 
vidual debts  of  its  members,  and  from  the 
debts  of  other  partnerships  of  which  any  of 
its  members  are  members.  ...  A  receiver 
or  trustee  of  a  partnership  adjudged  a  bank- 
rupt is  not  the  receiver  or  trustee  of  the 
property  of  another  unadjudicated  partner- 
ship in  which  the  members  of  the  bankrupt 
partnership  were  also  memlbe^^s,  and  he  has 
no  more  right  to  seize  or  to  administer  such 
property  than  he  has  to  take  and  distribute 
the  property  of  any  othef  stranger." 

22.  Am.  iSteel  &  Wire  Co.  v.  Coover 
(Okla.,  Sup.  Ct.),  27  Okl.  131,  25  Am.  B.  R; 
58,  111  Pac.  217,  citing  In  re  Meyer  (C.  C. 
A.,  2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976, 
39  C.  C.  A.  368;  In  re  Stein  &  Co.  (C.  C.  A, 
7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547, 
62  C.  C.  A.  272.  In  re  Bertenshaw  (C.  O.  A., 
8th  Cir.),  19  Am.  B.  R.  577,  157  Fed.  363; 
Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.),  26 
Am.  B.  R.  555,  186  Fed.  481,  108  C.  O.  A. 
459,  holding  that  a  partnership  is  a  legal 
entity  that  may  be  adjudged  a  bankrupt 
either  in  a  voluntary  or  an  involuntary  pro- 
ceeding irrespective  of  the  adjudication 
against  any  of  its  memibers,  but  where  in  an 
involuntary  proceeding  an  act  of  bankruptcy 
charged  involves  the  insolvency  of  the  part- 
nership there  can  be  no  adjudication  unless  it 
and  all  its  members  are  insolvfent;  aiM.  228 
U.  S.  695,  30  Am.  B.  R.  244,  57  L.  Ed.  1029, 
and  see  In  re  Oity  Contracting  &  Bldg.  Co. 
(D.  C,  Hawaii),  30  Am.  B.  R.  133;  Matter 
of  Samuels  and  Lesser  (C.  C.  A.,  2d  Cir.), 
32  Am.  B.  R.  436,  215  Fed.  845,  revg.  30  Am. 
B.  R.  293,  207  Fed.  195. 
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appointment  of  receivers  of  a  partnership  was  not  an  act  of  bankruptcy.^^ 
This  is  no  longer  true.  Section  3-a  (4),  as  amended,  means  that  the  appoint- 
ment of  a  receiver  of  an  insolvent  ^partnership  is  an  act  of  bankruptcy.^* 

II.  WHEN  PARTNERSHIP  MAY  BE  ADJUDGED  BANKRUPT. 

'  a.  Statutory  provision. —  The  statute  provides  that:  "A  partnership  dui-ing 
the  continuation  of  the  partnership  business  or  after  its  dissolution  and  before 
the  final  settlement  thereof  may  be  adjudged  a  bankrupt."  During  the  con- 
tinuation of  the  partnership  business  the  partnership  may  be  adjudged  bank- 
rupt. The  limitation  of  the  filing  of  petitions  by  or  against  a  partnership 
found  in  the  vrords  "  after  ihe  djssolution  and  before  the  final  settlement 
thereof,"  is  of  little  importance.  It  has  been  held  that  there  can  be  no  final 
settlement  until  aU  this  debts  are  paid.^^  The  partnership  affairs  are  unsettled 
within  the  meaning  of  this  provision  so  long  as  partnership  debts  are  left 
unpaid.^®  It  is  doubtless  true  that  the  existence  of  assets  is  not  essential  to 
a  partnership  adjudication.  It  has  been  .questioned  whether  a  partner  can 
in  an  individual  proceeding,  secure  a  discharge  that  will  be  effective  against 
his  partnership  liability.^''  If  this  be  so,  it  may  be  questioned  whether  either 
the  bankrupt  or  his  creditors  would  be  beneficially  affected  by  the  adjudication 
of  a  partnership  whiph  has  no  assets.  The  only  benefit  to  accrue  to  the 
creditors  of  the  firm  would  be  the  appointment  of  a  trustee  who,  in  the  exercise 
of  the  powers  conferred,  upon  h^m,  might  discover  assets  of  the  firm  which 
had  not  been  disclosed.^*  In  other  words,  the  limita.tion  stated  above  may, 
in  actual  practice,  where  the  partnership  has  no  assets,  amount  to  an  absurdity. 
In  other  respects  the  limitation  is  declaratory  of  the  law.  The  mere  disso- 
lution of  a  copartnership  does  not  destroy  its  existence  as  to  its  creditors. 
It  was  otherwise  under  the  law  of  1867.^^  .But  even  after  dissolution  a  part- 
nership may  not  be  adjudicated  a  bankrupt  so  long  as  there  is  a  solvent 

23.  Vacoaro  v.  Bank  ('C.  C  A.,  6th  Oir.),  meaning  of  this  section  so  long  as  partner- 
4  Am.  B.  R.  474,  103  Fed.  436;  Davis  v.  shi_p  debts  are  left  unpaid.  Debts  which  are 
Stevens  (D.  C.,  S.  Dak.),  4  Am.  B.  R.  763,  binding  upon  the  partners  only  by  estoppel 
104  Fed.  235.  See  also  In  re  Mercur  (D.  C,  as  to  creditors'  without  notice  of  dissolution 
Pa.),  8  Am.  B.  E.  275,  116  Fed.  665.  are    not    firm    debts.      The    administration 

24.  Compare  discussion  under  §  3-a  (4),  might  be  of  no  avail  if  there  were  no  assets, 
ante.  partnership   or    individual,    for  distributon; 

25.  In  re  Levy,  etc.  (D.  C,  N.  Y.),  2  Am.  but  the  jursdiction  of  the  court  to  adjudicate 
B.  R.  21,  95  Fed.  812;  In  re  Meyfers,  2  Am.  would  exist  nevertheless,  and  it  would  be 
B.  R.  707,  96  Fed.  408;  In  re  Hipsch  (D.  (J.,  properly  exercised  for  the  purpose  of  afford- 
N.  Y.),  3  Am.  B.  E.  344,  97  Fed.  571  But  ing  opportunity  to  the  firm  creditors  through 
Royston  v.  Wies  (C.  C.  A.,  5th  Cir.),  7  Am.  the  appointment  of  a  trustee  to  discover  such 

B.  E.  584,  112  Fed.  962,  seems  to  imply  that      assets." 

lapse  of  time  is  equivalent  to  a  settlement.  27.  iSee  discussion   and  cases   cited  under 

Compare  Holmes  v.  Baker  &  Hamilton    (C  Section     Fourteen    of    this    work,    3.ubtitle 

C.  A.,  9th  Cir.),  20  Am.  B.  E.  252,  160  Fed.  "Application  for  Disoh/vrge;  Who  may  Ap- 
922.  ply."     See  also  In  re   Feigenbaum    (D.   C., 

26.  Settlement  of  affairs.— In  the  case  of  N.  Y.),  7  Anj.  B.  R.  339,  151  Fed.  508. 

In  re  Pinson    (D.   C,  Ala.),  24  Am.  B.  E.  28.  In  re  Pinson  (D.  C,  Ala.),  24  Am.  B. 

804,  180  Fed.  787,  the  court  said:     "The  act  R.  804,  180  Fed.  787.         "     ' 
also  provides  for  the  adjudication  of  a  part-  29.  See  cases  cited  in  In  re  Hirsch  (D.  C, 

nership  so  long  as  its  affairs  are  unseittled.  N".  Y.),  3  Am.  B.  R.  344,  97  Fed.  571.    In  the 

If  there  are  outstanding  firm  debts  at  the  case  of  Holmes  v.  Baker  &  Hamilton   (C  C 

time    of    the    filing    of    the    petition    in    a  A.,  9th  Cir.),  20  Am.  B-  R-  252,   160  Fed. 

requisite  amount,  a  proper  case  is  made  for  922,  it  was  held  that  where  assets  or  debts 

adjudicatipn,     the     other     elements     being  of   a   partnership   remain   after   dissolution, 

present,    though   t^e   partnership    has    long  the  partnership  is  considered  as  subsisting  as 

ceased  to  do  business ;   otherwise  not.     The  to  its  creditors,  until  its  prpperty  is  subjected 

partnership  affairs  are  unsettled  within 'the  to  t/he  satisfaction  of  other  claims. 
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member.^"  The  individual  assets  of  members  of  a  firm  may  be  administered 
by  the  court  so  far  as  may  be  necessary  to  settle  the  partnership  affairs, 
although  such  members  are  not  individually  declared  to  be  bankrupt. ^^ 

b.  Acts  of  bankruptcy  by  a  partnership. —  (1)  In  qeneeal. — ^^The  general 
rule  that  whatever  a  partner  does  within  the  scope  of  the 'partnership  binds 
the  other  partners  applies  to  the  commission  of  acts  of  bankruptcy.  Since 
a 'partnership  is  now  an  entity,  petitions  which,  under  the  previous  law,  would 
not  confer  jurisdiction  because  the  act  of  bankruptcy  was  not  conmaitted  by  all 
lihe  partners,, are  now  sufficient.*^ 

(2)  CoMMissioiir  OF  ACT  OF  BANKEUPTCY  BY  ONE  PAETNiEE. —  Generally 
speaking,  the  commission  of  an  act  of  bankruptcy  as  to  the  partnership  prop- 
erty by  either  partner  anaounts  to  an  act  of  bankruptcy  by  the  firm.^^  An  act 
of  bankruptcy  by  a  single  partner  in  respect  to  partnership  property,  within 
the  legitimate  scope  of  his  authority,  will  bind  the  partneTship  and  warrant 
an  adjudication;  his  act  must  be  such  as  to  be  imputed  to  the  partnership.^ 
For  instance  a  voluntary  assignment  of ,  all  the  a;ssets.  of  a  firm,  by  one  of  the 
partners,  constitutes  an  act  of  bankruptcy  for  which  the  firm  may  be  adjudged 
a  bankrupt,  for  the  reason  that  it  affected  the  partnership  business  and  dis- 
posed of  its  assets.^^  If  the  act  pertains  to  individual  prbperty  with  the  intent 
to  hinder,  delay  or  defraud,  individual  creditors,  it  does  not  bind  the  partner- 
ship.^®   It  has  been  hfeld  that  even  the  fifth  act  of  bankruptcy,  wheii  com- 


30.  Matter  of  Young  (D.  C,  Mass.),  35 
Am.  B.  R.  200,  223  Fed.  659.  l. 

31.  Dickaa  v.  Barnes  (C.  C.  A.,  6th  Cir.), 
15  Am.  B.  R.  566,  72  C.  C.  A.  261,'  140  Fed. 
849;  Matter  of  'Wing  Ylck  Co;  (D.  C, 
Hawaii),  2  U.  S.,  D.  O.  Hawaii  259,  13  Am. 
B.  R.  757;  Abbott  v.  Anderson  (Sup.  Ct., 
111.),  265  111.  285,  33  Am.  B.  R.  383,  106  N. 
E.  782.  - 

32.  Compare  In  re  Richmond  IFed.  Cas. 
11,632. 

Scope  of  partnership. —  Where  the  act  com- 
plained of  was  in  the  scope  of  the  partner- 
ship business  it  may  constitutean  act  of  the 
firm  and  be  sufficient  to  justify  ^the  adjudi- 
cation in  bankruptcy  of  the  firm.  In  i;e 
Kersten  (D.  C,  Wis.),  6  Am.  B.  R.  516, 
110  Fed.  929;  In  re  Dnguid  (D.  €.,  N.  C), 
3  Am.  B.  R.  794,  100  Fed;  274;  In  re  Shapiro 
(D.  C,  N.  Y.),  5  Am.  B.  R.  839,  10j6  Fed. 
839 

33.  In  re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am. 

B.  R.  559,  98  Fed.  976,  affg.  Bank  v.  Meyer 
(D.   C,  N.  Y.),   1   Am.  B.  R.   565,  ,92   Fpd. 

896.  To  same  eflfect.  In  re  Grant  Bros. 
(D.   C,  N.  Y.),  5  Am.  B.  R.  837,  98  Fed. 

976;   In  re  Borelli    {t>.  C,  Ct.),  16  Am.  B. 

R.   115,  142  Fed.  296;   In  re  Perlhefter    (D. 

C,  N.  Y.),  25  Am.  B.  R.  576,  177  Fed.  299. 

34.  In  re  Perley  &  Hays  (D.  C,  Mo.),  15 
Am.  B.  R.  54,  138  Fed.  927;  In  re  Kersten 
(D.  C,  Wis.),  6  Am.  B.  R.  616,  110  Fed.  929. 

35.  Disposition  of  firm  assets  by  one 
partner. —  In  the  case  of  Yungbluth  v. 
Slipper  (C,  C.  A.,  9th  Cir.),  26  Am.  B.  R. 
265,  185  Fed.  773,  the  court  said:  "The 
only  question  which  requires  any  ejctended 
discussion  is  presented  by  the  contention  that 
the  appellant  could  not  be  adjudged  a  bank 
rupt  on  account  of  the  individual  act  of  bank- 


ruptcy oif  his  copartner  Sehafer  made  the 
assignment  for  creditors; ,  and  there  is  no 
proof  that  the  appellant  assented  to  it. 
There  can  be  no  doubt  that  Schafer's  act 
was  an  act  of  bankruptcy  for  which  the 
,  ipartnership  was  Uprqperly  adjudged  bank- 
rupt, for  ,  it  was  an  act  which  affected^  the 
partnership  business  and  disposed  of  the 
partnership  assets.  In  fe  Meyer  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976,  39 
C.-C.  A.  368;  In  re  Kersten  (D.  C,  Wis.), 
6  Am.  B.  R.  516,  110  Fed.  929;  In  re  Bofelli 
(D.  C,  Ct.),  16  Am.  B.  R.  115,  142  Fed. 
296.  But  the  proceeding  in  this  ease  was 
not  only  against  the  partnership,  but  was 
also  against  each  individual  member.  In 
some,  of  the  decisions  it  has  been  said 
broadly  that  one  ,  partner  may  not  be 
adjudged  bankrupt  for  the  act  of  his  co- 
partner, and  undoubtedly  the  statement  is 
true  as  to  certain  acts  of  individual  part- 
ners. Thus  it  has  been  held  that  neither 
a  firm  nor  the  other  partners  may  be  ad- 
judged bankrupt  for,  the  act  of  a  partner; 
in  preferring  out  of  his  individual  estate 
one  of  his  own  or  the  firm's  creditors.  Mills 
V.  J.  H.  Fisher  &  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  B.  237,  159  Fed.  897,  87  C.  C. 
A.  77,  16  L.  R.  A.  (N.  S.)  656.  But  we 
think  the  true  doctrine  is  that,  if  the  act 
of  the  individual  partne^,  is  one  for  which 
the  partnership  itself  may  be  adjudged 
bankrupt,  the  other  members  of  the  firm 
may  also  be  adjudged  bankrupt  unless  they 
can  show  in  defense  that  the  property,  of  the 
firm,  together  with  that  of  all  the  partners 
applicalble  to  the  payment  of  the  partnership 
debts,  is  sufficient  to  pay  the  same" 

36.  In  re  Hovall  Grocery  Co.  (D.  C,  Ga.), 
20  Am.  B.  R.  537,  161  Fed.  882;   Harfcman 
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mitted  by  one  partner,  binds  the  copartnersbip  ;*^  on  the  other  hand,  the 
embezzlement  of  the  funds  of  the  partnership  by  an  absconding  partner  is  not 
an  act  of  bankruptcy.*^  If  a  partner  out  of  his  individual  estate  prefefs 
one  of  his  own  or  one  of  the  firm  creditors,  it  is  not  an  act  of  bankruptcy  for 
which  the  firm  may  be  adjudged  bankrupt.**  Where  the  administrator  of 
a  deceased  partner  applies  for  the  appointment  of  a  receiver  to  wind  up  the 
partnership,  upon  the  siirviving  partner  announcing  his  intention  of  not  exer- 
cising his  statutory  right  to  take  the  interest  of  his  deceased  partner  at  the 
appraised  value,  such  surviving  partner  does  nol;  commit  an  act  of  bankruptcy 
by  joining  in  the  application  for  the  receiver.*" 

(3)  What  constitute  acts  op  bankeuptct. —  If  the  insolvency  of  the 
partnership  was  one  of  the  substantial  reasons  for  the  appointment  of  a  receiver 
the  partnership  may  be  adjudicated  a  bankrupt.*^  A  general  assigniuent  by 
a  partnership  and  each  of  the  individual  members  thereof  is  an  act  of ,  bank- 
ruptcy by  the  partnership  and  the  partners.*^  The  filing  of  a  petition  in 
bankriiptcy  by  one  partner  against  his  copartnership  is  not  an  act  of  bankruptcy^ 
on  the  part  of  the  partnership.**  ,  .Wheye  an  execution  was'  levied  after  the 
dissolution  of  a  partnership,  the  failure  to  discharge  it  is  an'  act  of  bankruptcy 
by  all  the  members  of  the  firm,  for  which  it  and  all  the  partners  may  be 
adjudged  bankrupt.**  i     . 

c.  fisolvency. —  In  determining  the  question  of  insolvency  the  individual 
property  of  the  partners  should  be  considered.**  Where  the  assets  of  a  part- 
nership, together  with  the  individual  properties  of  each  partner,  exceeds 
their  liabilities,  the  partnership  is  not  insolvent.*®  It  has  been  well  said  that 
this  principle  is  at  variance  with  the  universal   doctrine  that   under  the 

V.  John  Peters  &  Co.    (D.  C,  Pa.),  19  Am.  Insolvency.      West  Co.  v.  Lea,  174  U.  iS.  590, 

B.  E.  61,  146  Fed.  82.  2  Am.  B.  R.  463,  4?  L.  Ed.  1098. 

A  conveyance  by  one  partner  of  his  indi-  Where   an    application   for   a    receiver   is 

vidual  property,   although   an   act  of  bank-  made  by  a  partnership  under  a  State  law,  and 

ruptcy  as  against   him,  will  not  sustain  a  a  temporary  receiver  is  appointed,  it  is  not 

proceeding    in    bankruptcy    as    against    the  equivalent  to  a  general  assignment  and  will 

firm,  even  though  such  conveyance  was  made  not  Support  an  involuntary  adjudiosFtion  in 

with  intent  to  hinder,  delay  or  defraud  firm  bankruptcy  of  the  partnership.     In  re  Boyd 

creditors,  or  with  a  view  of  giving  prefer-  v.  Boyd  Pry  Stove  &  China  Go.  (Kef.,  Ga.), 

ence  to   a  firm  creditor,     in   such  case  the  20  Am.  B.  E.  330. 

proceedings   must   be   against    such    partner  43.  In  re  Ceballos  &  Co.    (D.   C,  N.  J.), 

alone.     In  re  Eedmond,  9  Nat.  Bankr.  Reg..  20  Am.  B.  R.  459,  161   Fed.  445. 
408,  Fed.  Cas.  11,632.  44.  fiolmes  v.   Baker  &  Hamilton    (C.   C. 

37.  In  re  Kersten  (D.  C,  Wis.),  6  Am.  A.,  9th  Cir.),  20  Am.  B.  R.  252,  160  Fed. 
B.  E.  516,  110  Fed.  929.  922. 

38.  (Davis  v.  Stevens  (D.  C,  S.  Dak.),  4  45.  In  re  Perley  (D.  C,  Mo.),  15  Am. 
Am.  B.  R.  763,  104  Fed.  235.  B.  R.  54,  138  Fed.  927. 

39.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th  Insolvency;  one  solvent  partner. — Where  a 
Oir.),  20  Am.  B.  R.  237,  241,  159  Fed.  897,  partnership  is  insolvent  at  the  time  of  the 
in  which  th«  court  said:  "The  application  commission  of  acts  of  bankruptcy,  the  acts 
by  one  partner  of  his  individual  property  to  proven  will  be  acts  of  bankruptcy  as  against 
the  payment  of  one  firm  creditor  would  fee  an  the  partners,  but  will  not  be  acts  of  bank- 
individual  act,  and  not  the  joint  act  of  the  ruptcy  as  against  one  partner  individually 
firm,  and  therefore  not  an  act  for  which  the  whose  estate  is  sufficient  to  meet  the  part- 
firm  could  be  adjudged  bankrupt."  nership  deficit.     Matter  of  Kobre  et  al.    (D. 

40.  Moss  Nat'l  Bank  v.  Arend  (C.  C.  A.,  C,  N".  Y.),  35  Am.  B.  R.  389,  224  Fed.  106. 
6th  Oir.),  16  Am.  B.  E.  867,  146  Fed.  351.  46.  Vacoaro    v.    Security   Bank    of   Mem- 

41.  In  re  Beatty  (C.  C.  A.,  1st  Cir.),  17  phis  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  474, 
Am.  B.  R.  738,  150  Fed:  293.  103  Fed.  436,  43  C.  C.  A.  279.     See  also  In 

42.  Green  River  Deposit  Bank  v.  Oraig  re  Forbes  (D.  C,  Mass.),  11  Am.  B.  R.  787 
Bros.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110  791,  128  Fed.  137;  Davis  v.  Stevens  (D.  C, 
Fed.  137.  Where  such  an  asssignment  is  S.  Dak.J,  4  Am.  B.  K.  763,  772,  104  Fed. 
made  the  partnenship  .should  be  adjudged  235;  In  re,  Blair  (D.  C,  N.  Y.),  3  Am. 
bankrupt  irrespective  of  the  question  of  its  B.  R.  588,  99  Fed.  76;   In  re  Boyd' v.  Boyd 


174 


Pabtnees. 


[|  5. 


present  bankruptcy  act  a  partnership  is  a  legal  entity,  separate ,  from  the 
partners  who  compose  it.*^  Bttt  it  is  now  well  settled  by  the  weight  of  authority 
that  if  the  act  of  bankruptcy  charged  is  one  involving  insolvency,  the  individual 
property  of  the  partners  must  be  combined  with  the  property  of  the  partner- 
ship in  determining  the  insolvency  of  the  partnership;*^  and  that  a  partnership 


Fry  i&tone  &  China  Co.  (Ref.,  Ca.),  20  Am. 
B.  E.  330;  In  re  Duke  &  Son  (D.  C,  Ga. 
Ref.),  as  Am.  B.  R.  195;  Abbott  v.  Anderson 
(Su.p.  Ct,  111.),  265  111.  285,  33  Am.  B.  R. 
383,  106  N.  E.  782;  Matter  of  Samuels  and 
Lesser  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R. 
436,  215  Fed.  845,  revg.  30  Am.  B.  R.  293, 
207  Fed.  195. 

47.  In  re  Bertenshaiw  ('C.  C.  A.,  8th  Cir.); 
19  Am.  B.  R.  577,  588,  157  Fed.  363;  Matter 
of  Everybody's  Market  (D.  C,  Okl.),  21  Am. 
B.  R.  925,  173.  Fed.  492. 

,  Only  property  of  partnership  to  be  con- 
sidered.—  The '  case  of  In  re  McMurtrey  v. 
Smith  (D.  C,  Tex.),  15  Am.  B.  R.  427,  142 
Fed.  853,  is  analogous  to  the  case,  last  cited. 
It  was  there  held  that  upon  the  question 
of  the  insolvericy  of  a  partnership,  sought 
to  be  adjudged  (bankrupt,  the  firm  and  its 
individual  mem'hers  are  strangers  to  each 
other,  and  a  homestead,  the  individual  prop- 
erty of  one  partner,  may  riot  be  counted 
as  part  of  the  partnership  property.,  i  In  the 
case  of  In  re  Morgan  &  Williama  (I>.  C, 
Ga.),  25  Am.  B.  R.  861,  184  Fed.  938,  the 
court  said :  "Assuming  the  entity  doctrine 
to  prevail  under  the  more  recent  decisions 
of  the  courts,  as  contended  by  counsel  for 
petitioning  creditors,  and  that  the  -firm's 
assets  a/nd  liabilities  would  be  the  test  of 
solvency  or  insolvency  as  against  th^  firm, 
and  that  notwithstanding  the  fact  that  the 
individuals  ■composing  the  firm  are  pror 
oeeded  figainst  also,  still  it  must  appear,  to 
justify  an  adjudication  lin  bankruptcy,  that 
the  real  indebtedness .  on  the  part  of  the 
alleged  bankrupt  firm  to  the  petitioning 
creditor  or  creditors  exceeds  the  aggregate, 
at  a  fair  valuation,  of  the  alleged  bankrupt 
firm's  property." 

48.  Insolvency  of  partnership  and  of 
partners. — ^In  the  case  of  Francis  v. 
MoNeal  (C.  €.  A.,  3d  Cir.),  26  Am. 
B.  R.  555,  186  Fed.  481,  affd.  228 
U.  S.  695,  30  Am.  B.  R.  240,  57  L.  Ed. 
1029,  the  court  cited  the  authorities  and  said: 
"A  partnership  cannot  be  adjudged  a  bank- 
rupt, in  an  involuntary  proceeding,  unless 
it  has  committed  an  actof  bankruptcy.  If 
the  act  charged  be  one  involving  insolvency, 
since  every  partner  is  liable  in  solido  for 
all  the  partnership  debts,  the  adjudication 
against  the  partnership  must  be  based  on 
allegations  and  proofs  that  the  assets  of  its 
members,  in  excess  of  their  individual  debts, 
plus  the  assets  of  .the  partnership,  are  in- 
sufficient to  pay  the  partnership  debts. 
Otherwise  there  is  no  partnership  insolvency, 
notwithstanding  the  entity  doctrine.  In  re 
Blair  (D.  C,  N.  Y.),  3  Am.  B.  R.  588,  99 
Fed.  76;   Vaccaro  Security  Bank^  (C.  C.  A., 


6th  Cir.),  4  Am.  B.  R.  474,  103  Fed.  436,  43 
C.  C.  A.  279;  Davis  v.  Stevens  (D.  C,  S.  D.), 
4  Am.  B.  R.  763,  104  Fed.  235;  In  re  Forbes 
(D.  C,  Mass.),  11  Am.  B.  R.  787,  128  Fed. 
137;  In  re  Perley  &  Hays  (D.  C,  Mo.),  15 
Am.  B.  R.  64,  138  Fed.  927;  Dickas  v. 
Barnes  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R. 
566,  140  Fed.  849,  72  C.  C.  A.  261,  6  L.  R.  A. 
(N.  S.)  654;  Tumlin  v.  Bryan  (C.  C.  A.,  5th 
Cir),  21  Am.  B.  E.  319,  165  Fed.  .166,  91 
C.  C.  A.  200,  21  L.  R.  A.  (N.  IS.)  960; 
Wwrell  V.  Whitney  (D.  C,  Pa.),  24  Am. 
B.  R.^  749,  179  Fed.  1014.  That  doctrine 
furnishes  a  direct  proceeding  against  the 
partnership  as  a  legal  entity,  but  it  does 
not  {luthorize  an  adjudication  of  bankruptcy 
against  a  partnership,  w;here  the  act  of  bank- 
ruptcy charged  is  one  involving  insolvency, 
unless  as  above  stated,  it  is  shown  that  there 
is  an  insufficiency  of  partnership  and  in- 
dividual assets  to  pay  the  partnershiip  debts. 
If  a  partnership  is  insolvent,  in  the  sense 
above  explained,  all  the  ■  assets  of  the  •  part- 
nership and  its  meinlbers  are  needed  for  the 
proper  winding  up  of  the  partnership 
affairs."  ' 

-  In  the  case  of  Tumlin  v.  Bryan  ( 0.  C.  A., 
5th  Cir.),  21  Am.  ,B.  R.  319,  .165  Fed.  166, 
91  C.  C.  A.  200,  21  L.  R.  A.  (N.  S.)  960, 
the  court  said :  "  If  the  component  parts 
of  the  firm  may  be  made  to  pay  the  firm's 
delbts,  the  suit  .lacks  reason  and  substance, 
and  it  cannot  be  held  that  the  defendant 
has  obtained  a  greater  percentage  of  his 
debts  than  other,  creditors  of  the  same 
class  If  the  members  of  the  firm  are  sol- 
vent, all  creditor's  may  be  paid  in  full.  If 
the  individual  members  of  the  partnership 
are  not  ishown  to  be  insolvent  at  the  date 
of  the  payments,  the  preference  is  not 
voidalble."  This  case  pertained  to  the  re- 
covery of  a  preference,  but  the  reasoning 
is  aipplicable  to  the  question  of  insolvency 
where  an  act  of  ibankruptcy  is  alleged.  See 
also  In  re  Perlhefter  v.  Shatz  (D.  C,  N.  Y.), 
25  Am.  B.  R.  576,  585,  177  Fed.  295;  Orancer 
&  Co.  V.  Wade  (Okla.  Sup.  'Ct.),  26  Okl. 
757,  25  Am.  B.  R.  880,  110  Pac.  778;  In  re 
Samuels  &  Lesser  (-CCA.,  2d  Cir.),  32  Am. 
B.  R.  436,  215  Fed.  845  (revg.  30  Am.  B.  R. 
293,  207  Fed.  195)  ;  In  re  Duke  &  Son 
(Ref.,  Ga.),  29  Am.  B.  R.  93.  A  partner 
ship  cannot  be  compulsorily  adjudicated  a 
bankrupt  where  any  partner  appears  to  be 
solvent  to  the  extent  of  having  a  surplus  of 
property  over  the  defbts  for  which  he  is  per- 
sonally liable  and  the  debts  for  which  he  is 
liable  as  a  member  of  the  firm.  Matter  of 
Kobre  (D.  C,  N.  Y.),  35  Am.'  B.  R.  389, 
224  Fed.  116. 
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is  not  bankrupt  so  long  as  one  of  the  members  who  compose  it  is  individually 
solvent.*^ 

d.  Death,  insanity,  or  infancy  of  a  partner. —  (1)  Death  of  paetner. —  The 
estate  of  a  deceased  debtor  cannot  in  this  country  be  adjudged  a  bankrupt. °" 
It  follows  that  there  can  be  no  partnership  adjudication  against  a  firm,  one 
member  of  which  is  dead.^^  The  surviving  partner  can  still  be  adjudged  either 
a  voluntary  or  an  involuntary  bankrupt  as  an  individual  and  as  survivor.  ^^ 
The  court  of  bankruptcy  may  thereby  obtain  jurisdiction  of  the  partnership 
estate,  or  by  consent,  if  in  the  hands  of  an  administrator;^*  and  the  estate  of 
the  deceased  partner  is  in  any  event  still  liable  to  pay  the  firm  debts.^*  A 
trustee  in  baiikruptGy  of  a  surviving  -partner  may  not  close  the  affairs  of  the 
partnership  and  proceed  as  though  the  surviving  partner  was  not  a  bankrupt ; 
all  that  the  trustee  can  do  is  to  take  the  remaining  interest  of  the  baiikrupt 
partner  after  the  firm  obligations  have  been  paid.^^  This  doctrine  of  the  lack 
of  jurisdiction  of  the  court  of  bankruptcy  to  adjudicate  as  to  the  bankruptcy 
of  a  partnership  after  the  death  of  one  partner  is  not  recognized  or  upheld 
by  some  of  the  later  cases.  There  is  an  apparent '  conflicrt  of  authority  upon 
this  question.'®  The  only  difficulty  attending  upon  adjudication  in  such  a 
case  is  the  consequent  interference  with  the  administration  of  the  probatev  court 
of  the  estate  of  the  deceased  partner.  In  the  absence  of  express  statutory 
authority  it  would  seem  more  consistent  to  leave  the  creditors  to  their  remedy 
in  the  probate  court.  The  apparent  lack  of  jurisdiction  in  the  bankruptcy 
court  to  adjudicate  the  bankruptcy  of  a  partnership  where  one  of  the  members 
is  dead  is  unfortunate,  but  it  leads  to  confusion  ratlier  than  denial  of  justice. 
The  rights  of  creditors,  in  all  ordinary  cases,  are  fully  conserved  even  though 
the  administration  of  assets  may  be  in  two  courts.  The  death  of  a  paftnet 
after  adjudication  does  not  affect  the  proceeding.^'' 

(2)  Insanity  of  paetnee.^ —  The  effect  of  insanity  of  the  alleged  bankrupt 
on  the  jurisdiction  of  the  court  has  already  been  noted.  ^^  Conceding  that  an 
insane  person  may  not  be  adjudicated  a  bankrupt  it  has  been-  held,  neverthe- 
less, that  a  partnership  of  which  he  was  or  is  a  member  may  be  so  adjudi- 

49.  Matter  of  Samuels  &  Lesser  (C.  C.  A.,  Wilson  v.  Parr,  115  Ga.  629,  8  Am.  B.  E. 
2d  Cii-.),  32   Am.   B.  R.   436,  215   Fed.   845,       230,  42  S.   E.   5.  ' 

revg.  30  Am.  B.  R.  293,  207  Fed.  195.  52.  Iii   re  Pierce    (D.  €.,   Wash.),  4   Am. 

50.  See  as  to  estates  of  bankrupt  decedents  B.  E.  489,  102  Fed.  977 ;  Vacearo  v.  Security 
ante,  p.   146.  Bank    (C.    C.   A.,    6th   Cir.),    4   Am.    B.    R. 

Where    a    partnership    is     dissolved     by  474,    103    Fed.    436;     Briswalter    v.     Long, 

death  of  a  partner  it  is  not  subject  to  "bank-  14  Fed.  153 ;  In  re  Stevens,  Fed.  Oas.  13,393. 

ruptcy,  lanid  the  voluntary  petition  in  bank-  53.  In  re   Pierce    (D.    C,   Wash.),   4   Am. 

ruptcy  of  the  surviving  partner  only  affects  B.  R.  489,  102  Fed.  977;  Briswalter  v.  Long, 

his  individual  estate.     In  re  Evans    (D.  C,  14  Fed.  153. 

Ga.),  20  Am.  B.  R.  406,  161  Fed.  590.  54.  Vacearo  v.   Security  Bank    (C.  C.  A., 

51.  In  re  Temple,  Fed.  Cas.  13,825;  Adams  6th  Cir.),  4  Am.  B.  R.  474,  103  Fed.  436. 

v.  Terro,  4   Fed.   802;   Vacearo  v.  Security  55.  Moses  v.  Pond   (Sup.  Ct.,  Spec.  T.  N". 

Bank  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  474,  Y.)-,  4  Am.  B.  R.  655,  32  Misc.   (N.  Y.),  406, 

103  Fed.  436,  43  C.  C.  A.  279.  66  N.  Y.  Supp.  600. 

Contract  providing  for  continuance  in  56  In  re  Stein  &  Co.  (C.  C.  A.,  7th  Cir.), 
case  of  death. —  Where  a  partnership  con-  11  Am.  B.  R.  536,  127  Fed.  547;  In  re  Coe 
tract  provided  that  upon  the  deiafch  of  one  (D.  C.,  N.  Y.),  19  Am.  B.  R.  618,  154  Fed. 
partner,  the  partnership  should  be  continued  162,  although  in  this  case  the  partnership 
by  the  survivors  for  a  certain  period,  the  agreement  expressly  provided  for  the  con- 
partnership  and  the  surviving  partners  may  tinuance  of  the  partnership  business  for  a 
be  adjudicated  involuntary  baiikrupts.  In  certain  period  after  the  death  of  either 
re  Coe    (D.  C,  N.  Y.),   19  Am.   B.  R.  618,  partner. 

154  Fed.  162.     If  the  adjudication  has  been  57.  See  Bankr.  Act,  §  8,  post. 

made,    it    cannot    be    attacked    collaterally.  58.  See  Bankr.  Act,  §  4,  ante. 
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-  cated,  and  the  firm  property  applied  to  the  paymeat  of  the  firm  debts.^®  There 
is  the  same  difficulty  with  this  question  as  there  is  with  that  relating  to  the 
effect  of  the  death  of  one  of  the  partners  upon  the  jurisdiction  of  the  court. 
The  statute  does  not  apparently;  authorize  the  intervention  of  committees  in 
involun,tary  proceedings  against  the  lunatics  they  represent,  so  that  where 
such  committees  have  been  appointed  in  proceedings  to  determine  judicially 
the  incompetency  of  a  person,  the  jurisdiction  of  the  State  court  would  seem 
to  supersede  that  of  a  court  of,  bankruptcy  and  thus  preclude  the  administra- 
tion of  the  lunatic's  estate  in  a  proceeding  instituted  to  adjudicate  the,  bank- 
ruptcy of  a  partnership  of  which  he  was  a  member. 

(3)  Infancy  of  PARTNEE.^If  one<of,  the  partners  is  an  infant  the  part- 
nership, itself  may  be  adjudicated  bankrupt  and  bo  may  the  individual  members 
thereof  who  are  of  age,  or  the  petition  will  be  dismissed  as  to  the  partner  who 
is  an  infant.^" 

(4)  Exemption  of  paetnee. — A  partnership  and  some  of  its  members 
may  be  adjudicated  involuntary  bankruptSj  although  the  other  members  belong 
to  the  exempt  classes.®^ 

III.  PRACTICE  BEFORE  ADJUDICATION, 
a.  In  general. —  If  all  the  partners  petition  voluntarily,  the  proceeding 
prior  to  adjudication  is  identical  with  an  individual  petition.  The  owing 
of  debts, ^^  and  the  facts  as  to  residence,  domicile,  or  principal  place  of  busi- 
ness,®^ must  at  least  appear  on  the  face  of  the  petition  to  confer  jurisdiction. 
Conversely,  if  the  petition  be  involuntary,  the  facts  as  to  the  partners  not 
being  included  in  either  of  the  excepted  classes  and  owing  at  least  $1,000,^  as 
to  the  provable  debts  of  the  petitioners  and  the  number  of  the  creditors,®^  as 
to  the  commission  of  an  act  of  bankruptcy  within  four  months,*®  and,  in  cases 
where  insolvency  is  necessary  to  the  act,  that  it  existed  at  the  time  of  its  com- 
mission and  also  at  the  time  of  the  filing  *^  must  clearly  appear  or  the  court 
will  not  acquire  jurisdiction.  It  must  also  appear  affirmatively  that  both  the 
partnership  as  an  entity  and  the  individuals  composing  it  were  and  are  insolv- 
ent at  the  times  mentioned.®^  A  petition  to  have  a  partnership  adjudicated 
bankrupt  nunc  pro  tunc,  for  the  purpose  of  which  is  to  overturn  transactions 
already  closed,  will  usually  be  refused.®^  If  an  issue  is  raised  as  to  the  part- 
nership in  an  involuntary  proceeding,  the  burden  is  on  the  petitioners  to  show 
that  there  was  a  partnership.™ 

59.  In  re  Stein  &  Co.   (C.  C.  A.,  7th  Cir.),  67.  See  p.  173,  ante. 

11   Am.  B.  R.  536,   127  Fed.  547.     See  also  68.  In   re   Blair    (D.   C,   N.   Y.),   3   Am 

In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  K.  B.  R.  588,  99  Fed.  76;   In  re  Meyer    (C    c! 

692,  113  Fed.  911.  A.,  2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976; 

60.  In  re  Duguid  (D.  C,  N.  C),  3  Am.  In  re  Miller,  104  Fed.  764;  Vaccaro  v. 
B.  R.  794,  100  Fed.  274 ;  In  re  Ihinningan  Security  Bank  ( C.  C  A.,  6th  Cir  )  4  Am 
(D.  C,  iMass.),  2  Am.  B.  R.  628,  95  Fed.  B.  R.  474,  103  Fed.  436;  Matter  of  Samuels 
428.  &  Leasers  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  K. 

61.  Matter  of  Disney  (D.  C,  Md.),  33  Am.  436,  215  Fed.  845,  revg    30  Am    B    R    293 

.  B.  R.  656,  219  Fed.  294.  207    Fed.    195;    Compare   In   re    Bertendiaw 

62.  Bankr.  Act,  §  4-a.                •  (C.  C.  A.,  8th  Cir.),  19  Am.  B.  R.  577,  157 

63.  Bankr.  Act,  §   2(1).  Fed.  363. 

64.  Bankr.  Aet,  §  4-1).  69.  In  re  Mereur    (D.   C,  Pa.),  8   Am    B 

65.  Bankr.  Act,  §  59-b.  R.  :275,  116  Fed.   655. 

66.  Bankr.  Act,  %  3-a.     See  In  re  Shapiro  70.  Jones  v.  Burnham   (C.  C   A     3d  Cir  ) 
(D.  C,  N.  Y.),  5  Am.  B.  R.  839,  106  Fed.  15  Am.  B.  R.  85,  138  Fed.  986.   "See  under 
495;  In  re  Grant   (D.  C,  N.  Y),  5  Am.  B.  heading     "What     constitutes     bankruvtcv" 
R.  837,  106  Fed..  .496;  In  re  Meyer  (C.  C.  A.,  ante.                               -                 ,          f    »> 
2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976. 
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b.  Petition  by  partners  where  all  do  not  jojln.— (1)  In  (Jenehal. —  It  has 
been  held,  following  the  entity  doctrine,  that  separate  petitions  must  be  filed 
by  the  firm  and  by  the  individuals.''^  The  better  opinion  is,  however,  to  the 
contrary,  viz.,  that  but  one  petition  need  be  filed.'^^  Where  some  but  not  all 
the  partners  file  a  voluntary  petition  the  proceeding  is  voluntary  as  to  the 
petitioning  partners,  but  involuntary  as  to  the  nonjoining  partners  who,  upon 
notification,  do  not  join  therein.^^  In  such  a  case  it  is  not  necessary  to  allege 
or  prove  as  to  non-consenting  partners  the  commission  of  an  act  of  bankruptcy, 
or,  in  fact,  any  of  the  jurisdictional  facts  peculiar  to  involuntary  applica- 
tions ;''*  but  such  partner  may  set  up  the  defense  of  solvency,  and  upon  that 
issue  he  is  entitled  to  trial  by  jury.''" 

(2)  RrGHTs  OF  NON-JorNiNG  PAETNEE. — 'Under  "General  Order  VIII,  the 
non- joining  or  absentee  partner  is  entitled  to  the  same  notice  as  if  petitioned 
against,  and  to  answer  to  the  petition  and  to  allege  and  prove  any  of  the  facts 
which  would  be  pertinent  to  a*  proceeding  against  the  partnership.'''®  A  con- 
venient fotm  for  notice  to  the  n6n-«6nsenting  partners  is  found  in  the  case  of 
In  re  Murray. '"^  This  notice,  of  course,  may  be  given  by  publication;''*  but 
such  notice  is  so  far  jurisdictional  that  the  consent  of  non-joining  partners 
after  adjudication  of  the  bankruptcy  of  the  firm  will  not  render  it  valid.''® 
It  seems  that  immediately  the  partnership  adjudication  is  granted,  the  pro- 
ceeding becomes  strictly  voluntary.*"  It  may  be  doubted  whether  the  court 
has  jurisdiction  to  adjudge  the  non-consenting  insolvent  partner  a  bankrupt 
individually  unless  the  prayer  of  the  petition  asks  individual  adjudication,*^ 


71.  In  re  Farley  (D.  C,  Va.),  8  Am.  B.  E. 
266,  115  Fed.  359;  In  re  Barden  (D.  C, 
N.  C),  4  Am.  B.  K.  31,  101  Fed.  53.      - 

72.  In  re  Gray  (D.  C,  N.  H.),  3  Am.  B.  E. 
529,  98  Fed.  870;  In  re  Langslow  (D.  C, 
N.  Y.),  1  Am.  B.  E.  258,  98  Fed.  969. 

73.  In  re  Murray  (D.  C,  Iowa),  3  Am. 
B.  E.  601,  96  Fed.  600;  In  re  Carleton  (D. 
0.,  Mass.),  8  Am.  B.  E.  270,  115  Fed.  246. 

Petition  by  continuing  partner. —  Where 
B.,  who  had  purchased  the  interest  of  his 
copartner  E.,  filed  a  petition  in  bankruptcy 
signed  B.  &-E.  by  B.,  the  proceeding  should 
be  regarded  as  having  been  instituted  by  B., 
doing  business  as  B.  &  E.  Matter  of  Baker 
&  Edwards  (D.  C,  N.  Car.),  35  Am.  B.  E. 
469,  224  Fed.  611. 

74.  In  re  Carleton  (D.  C,  Mass.),  8  Am. 
B.  E.  270,  115  Fed.  246. 

75.  In  re  Forbes  (D.  C,  Mass.),  11  Am.  B. 
E.  787,  128  Fed.  137. 

76.  Notice  to  non-joining  partner. —  It 
seems  that  notice  to  an  undisclosed  partner 
is  not  necessary.  In  re  Harris  (D.  C,  Ohio), 
4  Am.  B.  E.  132,  108  Fed,  517.  As  to  non- 
joining  partner  being  entitled  to  notice  of 
proceeding,  etc.,  see  In  re  Eussell  (D.  C, 
Iowa),  3  Am.  B.  E.  91,  97  Fed.  32;  In  re 
Elliott,  2  N.  B.  N..350;  In  re  Moore,  Fed. 
Cas.  9,750,  5  Biss.  79;  In  re  Prankard,  Fed. 
Cas.  1,136,  1  N.  B.  E.  297;  In  re  Lewis,, Fed. 
Cas.  8,311,  2  Ben.  96;  In  re  Fowler,  Fed. 
Cas.  4,9'98,  1  Low.  161. 

A  petition  to  adjudge  a  partnership  a  vol- 
untary bankrupt  which  is  made  by  some 
of  the  partsers  without  notice  to  the  non- 


joining  partner  is  irregular  and  will  not 
warrant  the  adjudication  of  the  firm  as  bank- 
rupts; such  a  defect  is  not  cured  by  sub- 
sequent unverified  consent  signed  by  the 
attorneys  for  the  non-joining  partners.  In 
re  Altman  (D.  C,  N.  Y.),  2  Am.  B.  E.  407, 
95  Fed.  263;  Matter  of  City  Contracting  & 
Bldg.  Co.  (D.  C,  Hawaii),  29  Am.  B.  E. 
171;  Armstrong  v.  Fisher  (C.  C.  A.,  8th 
Cir. ) ,  34  Am.  B.  E.  701,  224  Fed.  97. 

77.  (D.  C,  Iowa),  3  Am.  B.  E.  601,  96 
Fed.  600.   , 

78.  See  Bankr.  Act,  §  18,  post. 

79.  In  re  Eussell  (D.  C,  Iowa),  3  Am. 
B.  E.  91,  97  Fed.  32;  In  re  Murray  (D.  C, 
Iowa),  3  Am.  B.  E.  601,  96  Fed.  600;  In  re 
Altman  (D.  C,  N.  Y.),  2  Am.  B.  E.  407,  95 
Fed.  263.         y 

80.  Compare  In  re  Murray  (D.  C,  Iowa), 
3  Am.  B.  E.  601,  96  Fed.  600,  with  Metsker 
V.  Bonebrake,  108  U.  S.  66,  27  L.  Ed.  654. 

81.  Chemical  Bank  v.  Meyer,  affd.  in  In 
re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  E. 
559,  98  Fed.  976. 

Rights  of  objecting  partner. —  In  the  case 
of  In  re  Junck  v.  Balthazard  (D.  C,  Wis.), 
22  Am.  B.  E.  289,  169  Fed.  481,  the  court 
said :  "  It  seems  to  me  Ithat  the  following 
conclusions  are  sustained  by  fair  construc- 
tion of  the  Bankrupt  Act  of  1898.  First, 
that  th6  objecting  partner  cannot  be  ad- 
judicated against  his  will.  Second,  that 
such  non-consenting  partner  does  not  hold 
a  veto  on  the  jurisdiction  of  the  court  over 
the  partnership,  as  an  entity.  If  this  con- 
cession   were    made,    the    objecting    partner 
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but,  under  principles  discussed  later  in  this  section,  that  would  seem  imma- 
terial, the  partnership  adjudication  drawing  to  itself  of  necessity  the  admin- 
istration of  the  individual  estates  as  well.  The  rule  is  different  where  the 
non-consenting  partner  proves!  to  be  solvent.  Where  the  same  persons  are 
members  of  distinct  firms,  it  was  held  under  the  former  law  that  they  could 
not  petition  together.®^  The  entity  doctrine  seems  to  intensify  rather  than 
weaken  this  ruling.  An  alleged  partner  is  npt  entitled  to  a  jury  trial  of  the 
question  as  to  whether  he  was  a  partner  at  the  time  the  petition  was  filed.*^ 
Where  the  petitioners  are  members  of  different  partnerships  with  others  who 
do  not  join,  adjudication  will  undoubtedly  be  refused,  but  with  leave  to  refile 
in  the  form  of  separate  petitions.^*  It  has  been  held  that  a  partner  may  file  a 
petition  praying  for  adjudication  against  his  partnership,  either  on  the  sole 
ground  of  the  insolvency  of  the  partnership  and  all  its  partflers  or  on  the  sole 
ground  that  the  partnership  has,  through  one  or  more  of  the  non-joining  part- 
ners, committed  an  act  of  bankruptcy.^' 

(3)  Inteeventigst  by  ceeditoks. —  While  the  proceeding  as  to  the  non- 
joining  partner  may  be  involuntary,  it  is  not  involuntary  so  as  to  enable  the 
creditor  to  intervene  to  resist  the  adjudication  of  the  partnership.*® 

c.  Form  of  petition. —  Form  No.  2  should  not  be  relied  on  too  implicitly. 
The  prayer  of  the  petition  should  at  .least  ask  for  an  adjudication  of  the 
individuals  as  well  as  of  the  firm.*^     Careful  practice  also  seems  to  corn- 


might  bar  the  way  to  any  discharge  from 
partnership  delbts,  and  thus  neutralize  sec- 
tion 4^a  of  the  act,  which  expressly  confers 
'the  benefits  of  this  act,'  on  any  person  who 
owes  debts.  Third,  that  the  inherent  right 
of  the  solvent  partner  to  close  up  the  affairs 
of  the  firm  must  be  recognized  by  the  court 
of  .bankruptcy.  This  right  was  not  con- 
ferred by  the  bankruptcy  act,  neither  can 
it  be  abridged  or  taken  away  by  it.  Balt- 
hiazard,  the  surviving  partner,  might  defeat 
the  jurisdiction  of  the  bankruptcy  court  in 
two  ways :  First,  by  proving  the  solvency 
of  the  firm ;  Second,  by  showing ,  himself 
solvent,  and  agreeing  to  take  upon  himself 
the  settlement  of  the  partnership  ■  business, 
reporting  to  the  court,  aocording  to  the 
equitable  rule  of  residuum,  all  assets  re- 
maining to  be  distributed  by  the  court  among 
the  partnership  creditors." 

Sa.  In  re  Wallace,  Fed.  Cas.17,095. 

83.  In  re  Samuels  &  Lesser  (D.  C,  N.  Y.), 
30  Am.  B.  R.  293,  207  Fed.  195,  (revd.  on 
other  grounds,  32  Am.  B.  R.  436,  215  Fed. 
845). 

84.  As  to  the  amendment  of  petitions  in 
these  cases,  see  In  re  Freund  (Ref.,  Iowa), 
1  Am.  B.  E.  25;  In  re  McFaun  (B.  .C, 
Iowa),  3  Am.  B.  R.  66,  96  Fed.  592. 

85.  In  re  iCeballos  &  Oo.  (D.  C,  N.  J.), 
20  Am.  B.  R.  459,  161  Fed.  445. 

86.  Intervention  by  creditors. —  In  the 
case  of  In  re  Carleton  (D.  C.,  Mass.),  8 
Am.  B.  R.  270,  115  Fed.  246,  the  couxt  said: 
"Notwithstanding  the  decisions  of  the  Su- 
preme Court  in  Metsker  v.  Bonebrake,  108 
U.  IS.  66,  2  Sup.  Ct.  351,  27  L.  Ed.  654,  it 
appears  to  me  that  this  court  is  not  com- 
pelled to  hold,  either  under  the  Act  of  1867 
and  General  Order  18,  or  under  the  Act  of 


1898  and  General  Order  8,  that  this  peti- 
tion is  so  tar  involimtary  as  to  permit  a 
creditor  of  the  firm  to  intervene  in  order 
to  resist  adjudication.  See  In  re  Murray 
(D.  C,  Iowa),  3  Am.  B.  R.  601,  96  Fed.  600. 
As  to  the  petitioner  these  proceedings  are 
purely  voluntary.  As  to  him  a  creditor 
has  no  more  rigiht  to  intervene  than  in  the 
case  of  any  other  voluntary  .petition.  As 
to  the  non- joining  partner,  the  jproceedings 
are  in  some  sense  involuntary.  As  to  in- 
tervention by  creditors  it  is  most  convenient 
and  most  consistent  with  justice  and  the 
general  scheme  of  the  act,  to  hold  that  the 
right  'to  make  all  defenses  which  any 
ddbtor  proceeded  against  has  a  right  to 
miake,'  is  confined  to  the  non-joining  part- 
ner. If  he  makes  any  objection  then,  so  far 
as  adjudication  is  concerned,  the  petition  is 
to  be  treated  generally  as  if  it  were  alto- 
gether voluntary.  Had  this  been  aji  ordinary 
voluntary  petition  by  both  partners  the  cred- 
itor could  not  have  intervened  to  contest  the 
adjudication.  If  partners  are  willing  to  be 
adjudicated  bankrupt,  whether  on  the  peti- 
tion of  one  or  on  that  of  all  of  than,  they 
are  to  have  their  way."  In  the  case  of  In 
re  Junck  v.  Balthazard  (D.  C,  Wis.),  22 
Am.  B.  R.  289,  169  Fed.  481,  the  court  said: 
"  In  the  case  of  the  mon-consenting  partner, 
the  procedure  as  to  him,  is  the  same  as  in 
an  involuntary  case;  but  as  to  creditors,  the 
petition  is  voluntary,  and  there  is  no  room 
for  the  issue  which  the  creditor  attempts  to 
raise  by  his  intervention,  and  his  answer 
may  be  stricken  from  the  files." 

87.  Matter  of  Wing  Yick  iCo.  (D.  C, 
Hawaii),  13  Am.  B.  R.  757,  2  U.  S.,  D.  C, 
Hawaii  259. 

Petition  to  follow   official  form;    amend- 
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maud  that  words  indicating  that  both  the  partners  and  the  individuals  owe 
debts  that  they  cannot  pay  in  full,  and  offering  to  surrender  both  firm  and 
individual  properties,  be  inserted.  It  may  be. that  the  mere  statement  that 
debts  are  owed  is  sufficient  to  cover  the  jurisdictional  requirement  that  partner- 
ships cannot  be  adjudged  bankrupt  after  the  final  settlement  thereof,  but  it  is 
better  to  allege  that  there  has  been  no  such  settlement  in  very  words;  it  has 
been  held  insufficient  to  state  th^t  the  "  copartners  are  insolvent."  ^*  If  an 
act  of  bankruptcy  is  alleged  in  a  petition  against  a  partnership,  consisting  of 
a  preferential  transfer  and  a  transfer  with  intent  to  hinder  and  delay  creditors, 
the  petition  is  sufficient  though  it  neither  alleges  the  insolvency  of  the  indi- 
vidual partners,  nor  that  the  solvent  partners,  if  any,  consent  to  the  adjudica- 
tion.*® If  one  partner  lives  in  another  jurisdiction,  that  fact  should  be  stated. 
If  a  partner  refuses  to  join,  that  fact  should  also  be  stated,  and  the  prayer  of  the 
petition  should  include  a  request  for  the  issue  of  the  usual  subpoena  to  him  as 
if  to  an  alleged  bankrupt.  The  schedules  should  be  complete,®"  both  for  the 
firm  and  for  each  partner.  Where  the  petition  is  against  a  copartnership  even 
greater  care  should  be  used.  Here  Form  No.  3  is  not  reliable  other  than  by 
way  of  suggestion ;  it  does  not  contain  all  the  jurisdictional  allegations.®^ 


IV.  ADJUDICATION. 

a.  In  general. —  A  partnership  may  be  adjudicated  bankrupt  irrespective 
of  any  adjudication  as  to  the  individual  partners.®^  The  adjudication  may 
be  in  the  name  of  an  ostensible  partner,  where  it  appears  that  such  name  is 


ment. —  Where  an  adjudication  is  desired  of 
petitioning  partners  as  individuals  as  well  las 
the  firm,  official  Form  No.  2  should  not  be 
literally  iollawed,  hut  there  should  be  in- 
serted in  the  prayer  of  the  petition  a  request 
for  an  adjudication  of  the  petitioning  part- 
ners as  ■well  as  of  the  firm.  The  omissiort  of 
such  an  allegation  may  be  supplied  by  amend- 
ment. Matter  of  Lenoir-Cross  &  Co.  (D. 
C,  Tenn.),  35  Am.  B.  R.  774,  226  Fed.  227. 

Involuntary  proceediu'gs;  petition. —  Where 
a  partnership  has  been  dissolved,  and  one 
partner  has  transferred  his  interest  in  the 
firm  to  his  copartner,  a  petition  in  invol- 
untary bankruptcy  against  the  firm  and  the 
members  thereof  may  be  amended  by  strik- 
ing out  the  firm  and  the  partner  so  that  an 
adjudication  mlay  be  bad  against  the  co- 
partner, although  the  partner  opposes  the 
amendment  because  he  has  claims  against  the 
copartner  which  oame  into  existence  after 
the  date  of  the  petition.  Matter  of  Young 
(D.  C,  Mass.),  35  Am.  B.  R.  200,  223  Fed. 
659. 

88.  (Matter  of  Wing  Ydck  Co.  (D.  C., 
Hawaii),  13  Am.  B.  R.  757,  2  U.  S.,  D.  €., 
Hawaii  259. 

Petition  not  to  allege  act  of  bankruptcy. 
—  Where  a  petition  for  voluntary  bank- 
ruptcy is  filed  by  one  partner  and  opposed  . 
by  another  partner  it  is  not  required  to 
allege  that  the  firm  bad  committed  an  act 
of  bankruptcy.  The  ibetter  rule  seems  to  be 
that  in  such  ease  the  ordinary  averment  that 
the  firm  has  not  sufficient  assets  to  pay  its 
obligations  and  is  willing  to  submit  its  prop- 


erty for  distribution,  is  sufficient,  and  the 
filing  of  such  a  petition  by  one  of  the  part- 
ners is  of  itself  considered  the  equivalent  to 
an  act  of  (bankruptcy.  In  re  Junck  v.  Bait- 
hazard  (D.  C,  Wis.),  22  Am.  B.  R.  289,  169 
Fed.  481. 

89.  Matter  of  Everybody's  Market  (D.  C, 
Okl.),  21  Am.  B.  R.  925,  173  Fed.  492. 

90.  This  is  Form  No.  1,  Sohedule  A  (1), 
(2),  (3)-,  (4),  (5),  and  B  (1),  (2),  (3), 
(4),  (5),  and  ( 6 ) ,  with  the  simimary. 

Schedules  by  non-joining  partner. —  Upon 
an  adjudication  of  bankruptcy  against  a  firm 
the  non^joining  partner,  although  not  liable 
to  adjudication  where  there  is  no  "allegiation 
of  an  act  of  bankruptcy  committed  by  him 
individually, .  may  be  required  to  file  a 
schedule  of  his  debts  and  an  inventory  of  his 
property,  in  accordance  with  the  eighth  Gen- 
eral Order.  Matter  of  Lenoir-Cross  &  Co. 
(D.  C,  Tenn.),  35  Am.  B.  R.  774,  226  Fed. 
227. 

91.  As  to  these  lallegations,  see  ante,  and 
compare  "Acts  of  Bankruptcy  by  a  Partner- 

^sKi/p,"  and  similar  paragraphs   in  this  sec- 
tion, post. 

92.  In  re  Meyer  (C.  C.  A.,  2d  Oir.),  3  Am. 
B.  R.  559,  98  Fed.  977.  See  also  Matter  of 
Levingston  (D.  C,  Hawaii),  13  Am.  B.  R. 
357,  2  U.  S.  D.  C,  Hawaii  254.  Text  cited  in 
Matter  of  Latimer  (D.  C,  Pa.),  23  Am.  B.  R. 
388,  174  Fed,  824. 

When  individual  cannot  be  summarily  ad- 
judicated liable  as  partner. —  A  court  of  bank- 
ruptcy in  proceedings  against  a  partnership 
has  no  jurisdiction  to  administer  upon  the 
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that  Tinder  which  the  partnership  does  husiness.**  The  entity  doctrine  requires 
that  the  adjudication,  while  substantially  as  prescribed  by  Form  No.  12, 
should  declare,  after  modifyiug  its  recitals  slightly,  that  "The  copartnership 
known  as  Smith  &  Jones,  composed  of  John  Smith  and  George  Jones,  and 
the  said  John  Smith  and  George  Jones  as  individuals  ®*  be  and  each  is  hereby 
declared  and  adjudged  bankrupt."  If,  however,  the  petition  asks  for  a  part- 
nership adjudication  only,  that  alone  should  be  granted.®"  The  form  of  the 
adjudication  is,  however,  important  only  to  the  bankrupts.  The  adjudication 
should  conform  to  the  contents  of  the  petition  and  that  which  is  not  asked  fpir 
should  not  be  granted ;  so  where  the  bankruptcy  of  the  partnership  itself  is 
sought  independent  of  that  of  the  individual  partners,  adjudication  should  not 
be  granted  in  respect  to  the  partners  although  it  may  have  been  shown  that 
the  partners  were  each  of  them  insolvent.*®  Where  the  partnership  and  the 
partners  are  insolvent,  and  one  of  them  dies,  the  adjudication  of  the  surviving 
partner,  carries  with  it  the  entire  rights  and  obligations  of  the  partnership  as 
it, existed  prior  to  the  death  of  the  other  partner.*^  The  order  of  adjudication 
is  only  conclusive  against  those  entitled  to,  be  heard  in  the  proceedings;  it  is 
not  conclusive  as  to  the  existence  of  a  partnership  or  the  title  to  its  assets  as 
against  a  trustee,  of  one  of  the  alleged-  partners  who  was  not  permitted  to 
''intervene.®^ 

b.  Effect  of  adjudication  on  discharge. —  (1)  Iij  genbeal. — ^^If  the  adjudi- 
cation is  of  the  firm  only,  the  discharge  following  it  will  be  a  bar  only  to 
firm  debts. ^®  If  the  application  is  for  individual  bankruptcies  only,  the  dis- 
charge will  not  affect  firm  liabilities.^**  But,  while  in  the  first  case  it  would 
seem  necessary  that  the  individuals  file  new  separate  petitions,  in  the  latter 
case  an  amendment  of  the  petition  and  adjudication  praying  for  the  partner- 
ship bankruptcy  has  been  allowed.  Where  new  individual  petitions  are  filed, 
they  may  be  consolidated  with  the  pending  partnership  proceeding.     Where, 

estate  of  an  alleged  secret  partner  without  99.  In  re  Hale    (D.  C,  N.  C),  6  i^.  B. 

declaring  him  a  bankrupt  or  finding  him  in-  H.  35,  107  Fed.  432;  Dodge  v.  Kaufman  (Sup. 

solvent.     Matter  of  Kramer  &  Muohuck   (D.  Ot.,   N.   Y.),    15   Am.   B.   R.   542,  46   N.   Y. 

C,  Pa.),  33  Am.  B.  R.  223,  218  Fed.  138.  Misc.  248.     Where  there  is  only  a  partner- 

93.  Matter  of  Harris  (D.  C,  Ohio),  4  Am.  sljip  adjudication,  individual  discharges  can- 
B.  R.  132,  Ji)8  Fed.  517.  .  not  be  granted.    In  re  Pincua  (D.  C,  N.  Y.), 

94.  This  latter  only  if  individual  hank-  17  Am.  B.  R.  331,  147  Fed.  621;  In  re  Bert- 
ruptcy  has  been  asked:  See  Hagar  &,  Alex-  enshaw  (C.  C.  A.,  8th  Cir.) ,  19  Am.  B.  R. 
ander  Bankr.  Forms,  2d  Ed.,  p.  73.  577^  I57  Ped.  363. 

95.  See  Bank  v  Meyer  (D.  C.,  N.  Y.),  1  Individual' estates.— The  decisions  to  the 
f"^--  ^--S-  ^^\?^nF.^^:  *?^'  ^^"^  J'^oo®.  ®f-?;  eflfect  that  the  bankruptcy  of  a  partnership 
i^'^I^'^JJ^-.^-'  ^^  H;''/  t"^-  '^■^■J%'  ^  ^  d°*  "->*  necessarily  d^aw  to  the  court  of 
Fed.  857;  though  the  doctrine  of  the  former  i,aakruptcy  the  administration  of  the  indivd- 
case   seems  to  be  accepted  with   caution   m  ,,„,     „iii„„  „(  j.i,„      _i                 •         ■  j. 

In  re  Stokes   (D.  C,  Pa.),  6  Am.  B.  R.  262,       ^.'f,*'*^*"' fit      f'^^^^^,  ^"^^  /"  P"^"*  "P™ 
infi  Tfi^rl   '412  '        '>  this  proposition.    In  re  Stein   (C.  C.  A.,  7ih 

.    96.  See  In  re  Meyer    (C.  C.  A.,  2d  Cir.),  ^ir  ),   U   Am.  B.  R.  536,   127   Fed    547,  62 

3  Am.  B.  R.  559,  98  Fed.  976;  In  re  Cetoallos  S\     /;  ^4  ^.1^''^^  '^V  ?°^P^''   '^-  ^•'  ^• 

&  Co.   (D.  C,  N.  J.),  20  Am.  B.  R.  467,  161  S''  ^.^^  S"  S"  ^^^'  ^"^  ^^^-  ^^^'   ^"^  '* 

Fed.  451.  Duguid  (D.  C,  N.  C),  3  Am.  B.  R.  794,  799, 

For    form    of    order    of    adjudication,    see  100  Fed.  274;   In  re  Blair    (D.  C,  N.  Y.), 

Hagar  &  Alexander  Banlcr.   Forms,  2d  Ed.,  .3  Am.  B.  R.  588,  99  Fed.  76. 

p.  69.  100.  In  re  Myers    (D.   C,  N.  Y.),  3  Am. 

97.  Matter  of  Stringer  (D.  C,  N.  Y.),  37  B.  R.  260,  97  Fed.  753;  In  re  Morrison 
Am.  B.  R.  713,  234  Fed.  454.  (D.  C,  Tex.),  11   Am.  B.  R.  498,  127  Fed. 

98.  Manson  v.  Williams,  213  U.  6.  453,  22  186.  But  compare  In  re  Feigenibaum  (D.  C, 
Am.  B.  R.  22,  53  L.  Ed.  869,  ufifg.  18  Am.  B.  N,  Y.),  7  Am.  B.  R.  339,  151  ,Fed.  508. 

R.  674,  153  Fed;  525. 
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however,  the  adjudication  is  of  the  individual  partners  only,  a  question  has 
arisen  which  is  still  undetermined. 

(2)  Discharge  of  partnership  debts. —  Following  the  entity  doctrine 
and  the  controlling  authorities  under  the  former  law,^"^  the  earlier  cases  held 
that  to  cut  partnership  debts  there  must  ,be  a  partnership  adjudication.^"^ 
The  later  cases,  however,  seem  to  hold  that  a  discharge  resting  on  an  individual 
adjudication  will,  provided  there  be  no  finn  assets  and  the  firm  creditors  are 
scheduled  and  receive  notice,  be  an  available  bar  to  subsequent  suits  on  the 
bankrupt's  partnership  liabilities.^"^  While  such  a  view  is  necessarily  an 
exception  to  the  entity  doctrine,  it  seems  more  reasonable.  The  Meyers  case  ^"* 
is  clearly  distinguishable,  for  in  that  case  there  were  firm  assets.^"®  If  there  are 
no  firm  assets  and  the  firm  is  insolvent,  a  judgment  on  a  partnership  debt  may 
be  released  by  the  discharge  of  an  individual  partner."^  It  Jias  also  been  held 
that  where  a  partner  is  adjudicated  a  bankrupt  upon  his  individual  petition, 
which  is  silent  as  to  partnership  assets  and  liabilities,  although  his  schedules 
disclose  both  individual  and  firm  debts,  the  bankrupt  is  not  entitled  to  a  dis- 
charge from  partnership  debts,  although  the  firm  no  longer  exists  and  is  with- 
out assets. ^"^  It  is  difficult  to  declare  a  rule  based  upon  the  majority  of  the 
cases.  A  very  unsatisfactory  conflict  exists  among  the  authorities.  It  may 
be  asserted,  however,  in  view  of  the  reasoning  in  nearly  all  the  ca&es,  that 
where  there  are  no  firm  assets  and  the  firm  creditors  are  duly  scheduled  and 
receive  notice,  the  individual  discharge  of  a  bankrupt  partner  should  operate 
as  a  discharge  from  pai^tnership  debts.'"*     The  scheduling  of  the  firm  debts 


101.  See  Amsinck  v.  Bean,  22  Wall.  395- 
405,  and  other  cases  cited  in  Judge  Brawn's 
opinion  in  the  iMeyers  ease,  immediately 
post. 

102.  In  re  Freund  (Ref.,  Iowa),  1  Am.  B. 
il.  25;  In  re  Meyers  (P.  C,  N.  Y.),  2  Am. 
B  E.  707,  96  Fed.  408.  In  the  case  of  In  re 
Mereur  (C.  C.  A.,  SdCir.),  10  Am.  B.  K.  505, 
122  Fed.  384,  58  C.  C.  A.  472,  it  was  held 
that  a  trustee  in  bankruptcy  of  the  indi-viduial 
estates  of  all  the  partners  -who  had  been 
adjudged  bankrupts  could  not  draw  to  him- 
self and  administer  the  property  of  the  un- 
adjudicated  .partnership. 

103.  In  re  Laughlin  (D.  C,  Iowa),  3  Am. 
B.  B.  1,  96  Fed.  589;  Jarecki  Mfg.  Co.  v. 
MoElwaine  (D.  C,  Ind.),  5  Am.  B.  R.  751, 
107  Fed.  249;  In  re  Feigenbaum  (D.  C,  N. 
Y.),  7  Am.  B.  E.  339,  151  Fed.  508;  In  re 
Kaufman  (D.  C,  N.  Y.),  14  Am.  B.  E.  393, 
136  Fed.  262;  Loomls  v.  Wallblom  (Sup.  Ct., 
Minn.),  94  Minn.  392,  13  Am.  B.  E.  687, 
102  N.  W.  1114;  Dodge  v.  Kaufman  (Sup. 
Ct.,  N.  Y.),  15  Am.  B.  E.  542,  46  N.  Y. 
Misc.  248,  91  N.  Y.  Supp.  727 ;  N.  Y.  Institu- 
tion for  the  Deaf  &  Dumb  v.  'Crocket  (Sup. 
Ot,  N.  Y.),  17  Am.  B.  E.  233,  117  N.  Y. 
App.  Div.  269,  102  N.  Y.  iSupp.  412. 

104.  2  Am.  B.  E.  707,  96  Fed.  408. 

105.  Likewise  of  In  re  McFaun  (D.  C, 
Iowa),  3  Am.  B.  E.  66,  96  Fed.  592,  where 
there'was  no  notice  to  firm  creditors. 

106.  Berry  Bros.  v.  Sheehan  (Sup.  Ct.,  N. 
Y.),  17  Am.  B.  E.  322,  115  N.  Y.  App.  Div. 
488. 

107.  In  re  Morrison  (D.  C.^Tex.),  11  Am. 


B.  R.  498,  127  Fed.  186;  In  re  l/aughlin 
(D.  C,  Iowa),  3  Am.  B.  R.  1,  96  Fed.  589. 

108.  Discharge  from  partnership  debts. — 
In  re  MoFaun  (Di  C,  Iowa),  3  Am.  B.  E.  66, 
96  Ffed.  592;  New  York  Institution  for  the 
Deaf  and  Dumb  v.  Crockett,  17  Am.  B.  E. 
233,  117  N.  Y.  App.  Div:  269,  102  N.  Y.  Supp. 
412,  in  wfhich  case  the  court  states,  that  the 
tendency  of  the  decisions  in  the  Stat©  courts 
is  toward  holding  that  where  a  court  acquires 
jurisdiction  'and  grants  a  full  discharge,  in 
the  language  of  the  statute,  from  all  proyjuble 
debts  properly  scheduled,  that  joint  as  well 
as  individufil  debts  are  disdiarged;  In  re 
Kaufman  (D.  'C,  N.  Y.),  14  Am.  B.  E.  393, 
136  Fed.  262,  holding  that  where  an  indi- 
vidual partner  on  adjudication,  sohediules 
firm  detits-  his  dischiarge  releases  him  from 
liability  thereon,  and  after  the  term  at 
which  it  iwas  granted,  may  'be  amended  so  as 
to  discharge  him  'as  an  individual  from  any 
liability  on  account  of  the  debts  of  the  firm. 

In  the  case  of  Jarecki  Mfg.  Co.  v.  Mc- 
Elwain  (C.  C.  A.,  Ind.),  5  Am.  B.  E.  751, 
107  Fed.  249,  the  court  said:  "There  is 
some  disagreement  in  the  authorities  as  to 
whether  a  discharge  of  an  individual  part- 
ner releases  him  from  liability  upon  part- 
nership debts.  The  great  weight  of  authority 
is  in  favor  of  the  doctrine  that  the  discharge 
of  a  partner  on  his  individual  petition  oper- 
ates as  a  release  both  from  individual  and 
his  partnership  indebtedness.  The  oases 
which  held  to  the  contrary  seemed  to  be 
based  upon  a  misconception  of  the  extent  of 
the  rights  of  the  trustee  over  the  bankrupt's 
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and  notice  to  creditors  are  prerequisites  to  a  discharge  of  an  individual  part- 
nership from  firm  debts/"®  Of  course,  if  the  adjudication  is  of  the  partnership 
but  not  of  all  the  partners,  individual  creditors  of  the  non-consenting  insolvent 
partner  are  not  aifected  by  the  discharge. ^^'* 


V.  JURISDICTION  WHERE  PARTNERS  ARE  DOMICILED  IN  DIFFERENT  DISTRICTS. 

Subsection  c  provides  that:  "The  court  of  bankruptcy  which  has  juris- 
diction of  one  of  the  partners  may  have  jurisdiction  of  all  the  partners  and 
of  the  administration  of  the  partnership  and  individual  property."  The 
analogous  provision  in  the  law  of  1867  was:  "If  such  copartners  reside  in 
different  districts,  that  court  in  which  the  petition  was  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case."  This  clause  did  not  occur  in  the  law 
of  1841.  General  Order  XVI  under  the  law  of  1867  is  substantially  the 
same  as  present  General  Order  VI,  the  last  two  sentences  of  which  are  as 
follows :  "  In  case  two  or  more  petitions  shall  be  filed  in  different  districts 
by .  different  members  of  the  same  partnership  for  an  adjudication  of  the 
bankruptcy  of  said  partnership,  the  court  in  which  the  petition  is  first  filed 
having  jurisdiction  shall  take  and  retain  jurisdiction  over  all  proceedings 
in  such  ^bankruptcy  until  the  same  shall  be  closed;  and  if  such  petitions  shall 
be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one  first  filed. 
But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts'should 


estate  and  as  to  the  effect  upon  the  firm 
of  the  bankruptcy  of  one  of  its  members. 
The  oases  holding  that  a  discharge  granted  to 
one  member  of  a  firm  does  not  release  him 
from  partnership  indebtedness,  where  he 
alone  is  adjudged  a  bankrupt,  proceed  on 
the  principle  that  a  trustee  could  not  acquire 
possession  of  and  administer  the  assets  of 
the  firm.  In  so  holding,  it  seems  to  have  been 
overlooked,  that  the  bankruptcy  of  one  mem- 
ber is  ipso  facto  a  dissolution  of  the  firm, 
and  that  while  the  solvent  partner  would  be 
allowed  to  administer  the  partnership  assets, 
yet  the  trustee  in  bankruptcy  is  entitled  to 
the  bankrupt's  share  of  the  partnership  as- 
sets, after  the  payment  of  the  partnership 
debts.  Tftie  separate  estate  of  the  bankrupt 
partner  and  his  beneficial  interests  in  the 
firm,  after  the  payment  of  firm  debts,  is 
to  be  administered  by  the  trustee  for  the 
payment  of  the  bankrupt's  individual  debts. 
The  adjudication  of  one  partner  as  a  bank- 
rupt, brings  within  the  jurisdiction  of  the 
court  his  entire  estate  for  administration,  and 
if,  after  the  payment  of  his  individual  debts 
out  of  his  individual  estate,  any  surplus  re- 
mains, it  will  be  applicable  to  the  payment 
of  firm  indebtedness.  For  the  purpose  of 
reaching  any  such  surplus,  firm  creditors  may 
prove  lagainst  the  estate  of  the  bankrupt 
partner.  The  most  elaborate  and  exhaustive 
discussion  of  the  subject  under  the  bankrupt 
act  of  1867,  is  found  in  the  case  of  Wilkins 
V.  Davis,  Fed.  Gas.  17,664,  and  in  my  opinion, 
the  reasoning  in  that  case  as  applied  to  the 
present  bankrupt  act,   clearly  demonstriates 


that  the  discharge   of   one  ipartner,  releases 
him  from,  all  partnership  indebtedness." 

109.  Petition  and  schedules. —  In  the  case 
of  In  re  Laughlin  (D.  C,  la.),  3  Am.  B.  E. 
1,  96  Fed.  591,  the  court  said:  "To  become 
entitled  to  a  discharge  barring  the  firm  cred- 
itors under  such  circumstances,  the  proper 
foundation  must  be  laid  in  th«  proceedings 
instituted  on  behalf  of  the  bankrupt  partner- 
ship. In  the  petition  originally  filed-  it. should 
be  averred  that  the  petitioner  is  indebted  in 
his  individual  capacity,  if  such  be  the  fact, 
and  also'  as  a  member  of  a  firm,  naming  it 
and  giving  the  names  of  the  several  partners; 
and  the  petition  should  pray  for  the  dis- 
charge from  the  firm  as  well  as  his  individual 
debts.  To  this  petition  should  be  attached 
the  proper  schedules  setting  forth  the  firm 
defbts,  the  firm  property,  if  any,  and  all  other 
matters,  the  same  as  is  required  in  the  case 
of  a,  proceeding  brought  by  one  of  the  part- 
ners." See  also  In  re  Meyers  (D.  iC,  N.  Y.), 
3  Am.  B.  R.  260,  97  Fed.  757. 

Notice  to  firm  creditors. —  Where  one  of  the 
members  of  a  firm  desires  a  discharge  from 
firm  as  well  as  individual  debts,  a  notice 
to  that  effect  must  be  contained  in  the  notice 
given  of  the  first  meeting  of  creditors,  in  the 
petition  for  a  discharge,  -and  in  the  notice 
to  creditors  therefor.  In  re  Russell  (D.-  C, 
la.),  3  Am.  B.  R.  91,  97  Fed.  32.  See  also 
In  re  Morrison  (D.  C,  Tex.),  11  Am.  B.  R. 
498,  127  Fed.  186. 

110.  Compare,  for  collateral  attack  and 
generally  _on_  the  effect  of  discharges  on  part- 
nership liabilities,  discussion  under  Sections 
Fourteen  and  Seventeen  of  this  work. 
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proceed  witk  the  case,  order  them  to  be  transferred  to  that  court."  It  will 
be  noticed  that  this  provision  supplements  subdivision  c  and  gives  it  effect. 
The  statute  and  the  general  order  modified  the  rigid  rule  of  the  former  law, 
that  the  court  which  has  acquired  jurisdiction  of  one  of  the  partners  had 
exclusive  jurisdiction  over  both  subject-matter  and  of  the  partners.*"  Under 
the  general  order  the  court  retaining  jurisdiction  may  transfer  the  case  to 
another  court  for  the  greater  convenience  of  the  parties  in  interest,  thus  sub- 
stituting the  flexible  rule  of  convenience  of  parties  in  the  place  of  the  rigid  rule 
of  the  former  law.*^  The  proceeding  may  be  brought  in  another  district 
where  the  partner  might  have  petitioned  as  an  individual.*'^ 

VI.  TRUSTEES  OF  BANKRUPT  PARTNERSHIPS. 

a.  In  general. —  This  section  contains  certain  special  provisions  applicable 
to  trustees  of  bankrupt  partnerships.  Except  as  otherwise  expressly  proivded 
in  this  section  the  powers  and  duties  of  such  trustees  are  the  same  as  in  the 
case  of  trustees  of  individuals.  It  will  not  be  attempted  under  this  section 
to  declare  rules  governing  in  all  respects  partnership  trustees  in  the  performance 
of  their  duties.  Subdivision  b  provides  that:  "  In  other  respects  (except  as  to 
the  appointment  of  trustees)  so  far  las  possible  the  estate  shall  be  administered 
as  herein  provided  for  other  estates." 

b.  Choice  of  trustees. —  Subdivision  b  provides  that  "The  creditors  of  the 
partnership  shall  appoint  the  trustee."  This  preference  in  the  choice  of  the 
trustee  was  also  contained  in  the  acts  of  184^1  and-iB67."*  There  is  here  an 
apparent  discrimination  in  favor  of  the  joint  creditor,  for  the  individual 
creditor  has  a  petitioning  creditor's  debt  in  proceedings  against  the  copartner- 
ship;"® so  also  firm  creditors  can  vote  for  the  trustees  of  the  individual 
estates;"®  but  an  individual  creditor  of  one  of  the  partners  may  not  vote  at 
a  meeting  of  the  firm  creditors  for  a  partnership  trustee.*"  This  restriction 
only  applies  in  the  case  of  a  joint  petition  and  not  where  a  petition  is  separ- 
ately brought  against  an  individual  partner.***  The  reason  for  the  apparent 
preference  of  firm  over  individual  creditors  will  appear  hereafter.**®  Where 
possible  and  convenient  the  same  trustees  should  be  appointed  for  partner- 
ship and  individual  estates;  but  separate  trustees  may  be  appointed  in  the 
discretion  of  the  court  where  the  circumstances  demand  it.*^" 

c.  Powers  in  respect  to  individual  estates. —  On  the  appointment  of  a  trustee 
of  a  partnership,  he  may  take  possession  and  administer  the  property  of  one 

111.  In  re  Boylan,  Fed.  Oas.  1,757;  In  re  113.  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
Penn,  Fed.  Oas.  10,927.                                            B.  R.  588,  99  Fed.  76,  holding  also  that  the 

Where  the  partner  resided  in  districts  other  petition  may  ibe  amended  to  show  jurisdio- 

than  that  which  was  the  place  of  the  part-  tion;  In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am. 

nership  husiness,  it  was  held  under  the  former  B.  R.  713,  117  Fed.  294. 

law  that  an  involuntary  petition  against  the  114.  Compare    In    re    Phelps,     Fed.     Cas. 

firm  could  be  filed  only  in  the  district  where  11,071. 

the   business    was    conducted.      Cameron    v.  115.  In  re  Mereur  (D.  C.,  Pa.),  2  Am.  B. 

Canieo,  Fed.  Oas.  2,340.  R.  626,  95  Fed.  634. 

112.  In  re  Waxelbaum    (D.  C,  N.  Y.),  3  116.  In  re  Webb,  Fed.  Cas.   17,317. 

Am.  B.  E.  392,  98  Fed.  589.  117.  In  re  Eagles  &  Crisp   (iD.  C,  N.  C), 

As  to  the  transfer  of  cases  where  petitions  3  Am.  B.  R.  733,  99  Fed.  696. 
are  Hied   against  pal'tners   in   different   die-  118.  In  re  Beck   (D.  C.,  Mass.),  6  Am.  B. 

,tr'ict8_,  see  Bankr.  Act,  §  32,  post.    This  whole  R.  554,  110  Fed.  140. 

question  of  transfer  for  the  convenience  of  119.  For  the  method  c*f  choosing  the  trus- 

parties  is  ably  discussed  in  the  case  of  In  re  tee,  see  Bankr.  Act,  §§44  and  56,  post. 
Sears  (D.  C,  N.Y.),  7  Am.  B.  R.  279,  112  120.  In  re  'Currie   (D.  C,  Mich.),  28  Am. 

Fed.  58.  B.  R.  834,  197  Fed.  1012. 
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of  the  partners  so  far  as  is  necessary  to  settle  the  partnership  estate.^*  He 
becomes,  by  virtue  of  his  office,  the  trustee  of  the  separate  estates  of  the  indi- 
vidual partners,  for  the  purpose  of  paying  the  partnership  debts. ^^  Where 
the  adjudication  is  that  of  a  bankrupt  partner,  the  trustee  may  not  administer 
the  affairs  of  solvent  members  of  the  firm,  and  his  duties  vs^ill  be  restricted  to 
the  ascertained  interest  of  the  bankrupt  partner  in  the  partnership;  if  any 
controversy  arises  as  to  such  interest  tha  solvent  -  partner's  claim  is  adverse, 
and  he  may  insist  that  such  claim  be  adjudicated  out  of  bankruptcy.'^^^ 

d.  Separate  account. —  Subdivision  d  of  this  section  requires  the  trustee  to 
keep  separate  accounts  of  the  partnership  property  and  of  the  property  be- 
longing to  the  individual  partners.  This  follows  from  the  very  nature  of  his 
duties  and  the  interrelation  of  the  debts  and  assets  over  which  he  is  given 
charge.  There  were  similar  clauses  in  the  laws  of  1841  and  .1867.  The 
necessity  of  keeping  separate  accounts  is  obvious. ^^*  ^ 

e.  Expenses  and  fees.— It  is  provided  in  subdivision  6  that  "  the  expenses 
shall  be  paid  from  the  partnership  property  and  the  individual  property  in 
such  proportion  as  the  court  shall  determine."  Tliere  are  few  reported  cases 
under  the  present  law.^^^  In  computing  trustees  fees  where  the  partnership 
and  its  members  are  joined  in  one  petition,  the  proceeding  is  regarded  as  a 
single  proceeding,  and  allowances  are  not  to  be  made  from  partnership  and 
individual;  estates,  separately  computed- ^^ 

VII.  PROVABILITY  OF  DEBTS. 

a.  In  general.— The  provisions  of  §  63  of  the  bankruptcy  act  declaring 
the  debts  which  may  be  proved  and  allowed  against  a  bankrupt  estate  are 
applicable  to  debts  against  a  partnership.  A  member  of  a  partnership  being 
liable  for  all  of  the  partnership  debts,  a'  debt  against  the-  partnership  is 
provable  against  the  individual  estate  of  the  bankrupt  member.^'' 

b.  Claims  of  partnership  against  individual  partners  and  vice  versa. — (1)  Statu- 
toEY  PEOVisioiir. —  Subsection  g  provides  that  "  the  court  may  permit  the  proof 
of  the  claim  of  the  partnership  estate  against  individual  assets  and  vice  versa." ^ 
But  this  subsection  does  not  permit  a  solvent  partner  to  prove  against  the 
separate  estate  of  his  bankrupt  partner  until  all  the  partiiership  creditors 
have  been  paid  in  full';^^  nor  !a  retired  partner  on  notes  received  by  him  for 
his  interest  in  the  firm.-^^®  cj 

121.  Diokas  v.  Barnes  (C.  C.  A.,  6th  Oir.),  125.  For  expenses  of  administration  in  gen- 
15  Am.  B.  K.  566,  140  Fed.  849;  Matter  of  eral,  see,  Bankr.  Act,  §§63  and  64,  post. 
Latimer  (D.  €.,  Pa.),  23  Am.  B.  R.  388,  See  In  re  City  Contracting  &  Bldg.  Co.  <!>• 
174  Fed.  824;  Tate  V.  Brinser   (D.  C,  Pa.),  C,  Hawaii),  30  Am.  B.  R.  133. 

34  Am.  B.  R.  660,  226  Fed.  878;  Francis  v.  126.  Matter  of  Rider    (D.   C,  Mont.),   34 

MoNeal    (C.  C.  A.,  3d  Cir.),  26  Am.  B.  E.  Am.  B.  R.  280,  220  Fed.  193;  In  re  McMUr- 

555,   186  Fed.  481,  aflfd.  228  U.  iS.   695,  30  trey   (D.  C,  Tex.),   15  Am.  B.  R.  427,  142 

Am.  B.  R.  244,  57  L.  Ed.  1029.  Fed.  853;   In  re  Barden    (D.   C,  N.  C),  4 

122.  In  re  Stokes  (D.  C,  Pa.),  6  Am.  B.  Am.  B.  R.  31,  101  Fed.  553;  In  re  Farley 
R.  262,  106  Fed.  312;  In  re  iSmith  (D.  C,  (D.  C,  Va.),  8  Am.  B.  R.  266,  115  Fed.  359. 
Ind.),  2  Am.  B.  R.  9,  92  Fed.  35;  Francis  127.  In  re  Hee  (D.  C,  Hawaii),  13  Ain. 
V.  McNeal  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  R.  B.  R.  8,  2  U.  S.,  D.  C!,  Hawaii  159;  In'  re 
555,  186  Fed.  481,  afFd.  228  U.  S.  695,  30  Webb,  Fed.  'Cas.  17,317;  Wilkins  v.  Davis, 
Am.  B.  R.  244,  57  L.  Ed.  1029.  Fed.    Cas.    17,664;    In    re   Frear,    Fed.    Cas. 

123.  Tate  v.  Brinser   (D.  C,  Pa.),  34  Am.  5,074. 

B.  R.  660,  226  Fed.  878.    See  Marnet  Oil  &  128.  In  re  Stevens   (D.  C,  Vt.),  5  Am.  B. » 

Gas  Co.  V.  Haley    (C.  C.  A.,  5th  Cir.),  33  R.  9,  104  Fed.  323;  Emery  v.  Bank,  Fed.  Cas. 

Am.  B.  R.  266,  218  Fed.  45.  4,446. 

124.  In  re  Denning  (D.  C.,  Mass.),  8  Ma.  129.  In  re  Denning  (D.  C,  Mass.),  8  Am. 
B.  R.  133,  114  Fed.  219.  B.  R.  133,  114  Fed.  219. 
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(2)  Peioe  paymen't  of  ckeditoks. — The  general  rule  is  that  the  separate 
estate  of  one  partner  shall  not  claim  against  the  joint  estate  of  the  partnership 
in  competition  with  joint  creditors,  nor  shall  the  joint  estate  claim  against  the 
separate  estate  in  competition  with  the  separate  creditors. ^^^  One  principle 
may  he  deduced  from  the  cases  to  the  effect,  that  where  the  partnrship  and 
the  individual  members  thereof  are  all  adjudged  bankrupts  and  the  estates  of 
all  are  before  the  court,  the  rule  of  distribution  prescribed  by  §  5  (f),  is  not 
to  be  varied  by  the  proof  of  the  claim  of  a  partnership  estate  against  an  indi- 
vidual estate  and  vice  versa,  as  provided  in  §  5(g).  In' other  words,  the  joint 
creditors  of  a  bankrupt  partnership  must  be  paid  before  the  claim  of  an  indi- 
vidual partner  may  be  paid,  and,  on  the  other  hand,  the  individual  creditors 
of  the  baidirupt  partners  must  be  paid  before  the  claim  of  the  partnership 
against!  the  partner  will  be  allowed.  ^^^  The  claim  of  a  partner  for  money 
advanced  to  the  firm  in  excess  of  his  agreed  contribution  to  the  capital  of  the 
firm  is  subject  to  this  principle;  such  claim  may  not  share  in  the  distribu- 
tion of  the  estate  of  the  bankrupt  partnership  until  all  the  joint  creditors  are 
paid.-'*^  Subsection  g  of  this -section  was  evidently  not  intended  to  modify  the 
rule  that  before  claims  of  partners  against  a  partnership  may  be  paid  firm 
debts  must  be  disposed  of.  There  must  be  some  clearly  expressed  statutory 
provision  in  order  that  the  partner  may  have  this  privilege.  This  subsection 
is  to  be  construed  as  consummating  the  evident  purpose  of  th«  act  to  secure 
to  creditors  of  the  firm  and  all  the  members  thereof  an  equitable  distribution 
of  the  assets  belonging  to  the  respective  estates.  This  distribution  must  be 
made  in  accordance  with  well  recognized  principles,  applicable  to  the  -rights 
and  liabilities  of  partnerships  and  the  partners  comprising  the  same.^^^     A 

130.  Amsinck  v.  Bean,  22  Wall.  395,  402,  ,  creditors,  but  only  after  the  other  individual 
22  L.  Ed.  801.  See  as  to  construction  of  sub-  creditors  have- been  paid  in  full.,  It  was 
section  g  in  connection  with  sub-aeetion  f .  further  held  that  the  claim-  of  the  partner- 
Farmers  ,&  Mechanics  Nat.  Bank  of  Ptila-  ship  cannot  share  pa/ri  passu  with  the  claims 
delphia  v.  Ridge  Ave.  Bank,  240  U.  S.  498,  of  other  creditors  of  one  of  the  bankrupt 
36  Am.  B.  R.  ■728V  60  L.  Ed.  767.  partners'  on  th^  principle  that  a  partnership 

131.  In  re  Fiknar  (C.  C.  A.,  7th  Cir.),  is  -an  entity  distinct  from  its  membership, 
24  Am.  B.  R.  194,  177  Fed.  170;  In  re  Terens  since  the  recognition  of  the  partnership  as 
(D.  C,  Wis.),  23  Am.  B.  R.  680,  175  Fed.  an'entity  cannot,  in  the  aliserice  of  express 
495;  In  re  Brvin  (D.  C,  Pa.),  6  Am.  B.  R.  statutory  authority,  be  said  to  work  a  change 
356,  109  Fed.  135,  affd.  7  Am.  B.  B.  256,  in  the  rule  fixing  the  substantial .  rights  of 
112  Fed.  124.  creditors  respectively  of  the  partnership  and 

Claim  of  partner  against  partnership   es-  of  its  individual  memlbers. 
tate. —  In  the  case  of  In  re  Denning   (I>.  C,  132.  In  re  Effinger    (D.  C,  Md.),  25  Am.  ' 
Mass.),  8  Am.  B.  R.  133,  114  Fed.  219,  the  B.  R.  930,  184  Fed.  728,  in  which  case  this 
court  said:     "It  is  plain  that  the  bankrupt's  entire  question  has  toeen  oarefuUy  considered 
former  partner  cannot  be  allowed  to  prove  and  the  authorities  cited  ajnd  applied, 
in  this  case.    To  permit  him  to  do  so,  wotild  133.  Construction  of  subsection  (g). — There 
permit  him  to  compete  with  his  own   crod-  is  no  indication  in  this  subseolJion  taken  as 
itors.    There  are  joint  creditors  in  this  case  a  whole,  that'  there  was  any  intent  on  the 
who  have  proved,   and  until   the  claiins  of  part  of  Congress  to  change  the  rule  of  dis- 
the  joint  creditors  are  settled,  the  partner  tribution  which  had  heretofore  been  held  to 
cannot  share  in  the  distribution  of  his  former  be  equitable.     The  intent  was  simply  to  re- 
partner's  estate.    There  is  nothing  in  section  move  all  arbitrary  rules  of  practice  and  pro- 
5   (g)    of  the  act  to  change  this  well-estab-  cedure  which  had  interfered  with  the  distribu- 
lished  rule."  tion  of  the  estates  of  bankrupt  partnei-ships 

In  the  case  of  Matter  of  Union  Bank   ( C.  and  partners,  in  accordance  with  the  settled 

C.   A.,   6th   Cir.),   25   Am.    B.   E.    148,    184  rules    of    equity.     The   subsection    does  not 

Fed.  224,  it  was  held  that  while  the  trustee  change  the  previously  existing  rules  of  dis- 
of  a  bankrupt  partnership  is"  entitled  to  prove  -    tribution,  but  merely  abolishes  certain  tech- 

a  claim  of  the  partnership  against  the  in-  nical  rules  of  procedure  to  secure  equitable 

dividual  estate  of  one  of  the  bankrupt  part-  distribution  of  such  estates.     In  re  Effinger 

ners,   his   claim   cannot   share   therein   pwri  (D.  C.,  Md.),  25  Am.   B.  R.   930    184   Fed. 

passu  with   the  claims   of   other   individual  728;    Farmers  &  Mechanics'   Nat!   Bank   of 
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solvent  partner  cannot  prove  his  own  separate  debt  against  the  separate  estate 
of  the  bankrupt  partner  so  as  to  come  into  competition  with  the  joint  creditors 
of  the  partnership.^^*  But  this  rule  would  probably  not  apply  where  a  creditor 
of  a  bankrupt  estate  becomes,  after  the  debt  is  incurred,  a  joint  partner  of 
the  bankrupt  in  an  entirely  separate  and  distinct  enterprise.^*^ 

(3)  SuBEOGATioN  OF  PAETNEE. —  It  is,  howovor,  Well  Settled  that  the  right  of 
subrogation  exists  between  a  partnership  estate  and  the  estate  of  a  partner.^*® 
Hence,  when  a  retired  partner  is  later  compelled  to  respond  to  his  partner- 
,  ship  liability,  because  the  continuing  partner  is  unable  to  do  so,  he  becomes 
subrogated  to  the  claim  of  the  creditors  pro  tanto,  and  thus  may  prove  against 
the  partnership  estate  as  well  as  the  separate  estate  of  the  bankrupt  partner. ^*^ 
Where  a  retired  partner  left  the  money  which  he  had  invested  in  the  firm  as 
a  loan,  and  provides  in  his  will  that  such  money  should  be  permitted  to  remain 
in  the  firm  for  five  years  after  his  death,  the  legatee  is  entitled  to  prove  the 
claim  against  the  partnership,  upon  its  being  adjudicated  a  bankrupt  some 
years  after  the  death  of  the  testator;  under  such  circumstances,  the  interest  of 
the  decedent  did  not  remain  in  the  firm  as  capital  at  the  risk  of  the  business 
but  was  a  loan  to  the  firm.^^*  Where  one  partner  pays  all  the  debts  of  a  part- 
nership, whose  other  member  has  been  adjudged  a  bankrupt,  the  sum  which 
may  be  shown  to  be  due  him  upon  a  partnership  accounting  is  a  debt  which 
may  be  proved  against  the  estate  of  the  bankrupt  partner.^** 

VIII.  MARSHALLING  ASSETS  AND  DISTRIBUTION, 
a.  So  as  to  prevent  preferences. —  The  court  is  authorized  by  subsection  g 
of  this  section  to  "marshal  the  assets  of  the  partnership  estate  and  individual 
estates  so  as  to  prevent  preference."  These  words  and  the  clause  in  which 
they  are  found  supplement  and  emphasize  the  first  clause  of  the  subsection. 
Whether  "preferences"  here  means  a  bankruptcy  preference  as  defined  in 
§  60-a  is  doubtful.  Yet  the  estate  of  the  individual  being  often  a  creditor  of 
the  copartnership  and  i;ice  versa,  it  is  possible  that  the  definition  of  "prefer- 
ence "  there  phrased  may  apply.  It  has  been  said  to  be  "  aimed  at  the  fraud 
brought  about  by  partners  agreeing  just  before  bankruptcy  to  change  joint 
into  separate  estates,"  thus  accomplishing  preferences  to  the  separate  credi- 
tors.""   But  it  is  hardly  supposable  that  the  partners  so  agreeing  will  be  able 

Philadelphia  v.  Ridge  Ave.  Bank,  240  U.  S.  cient  to  show  that  in  equity  he  cannot  \» 

728,  36  Am.  B.  K.  728,  60  L.  Ed.  767.  permitted  to  claim  any  part  of  the  funds  of 

In  the  case  of  In  re  Henderson  (D.  C,  W.  the  bankrupt  partner  before  all  the  creditors 

Va.),  16  Am.  B.  E.  91,  142  Fed.  588,    affd.  to  whom  he  is  liable  are  fully  paid. 

17  Am.  B.  E.  838,  149  Fed.  975,  79  C.  C.  A.  135.  (Matter  of  Strawbridge  (Ref.,  Pa.),  25 

485,  the  court  said:     "Clause  (f)   states  the  Am.  B.  R.  355. 

precepts  of  the  law.     €lau8e   (g)   relates  to  136.  In  re  Dillon    (D.  C,  Mass.),  4  Am. 

the  procedure  under  it.     The  law      in    (f)  B.  E.  63,  100  Fed.  627;  In  re  Bates   (D.  C, 

demands  that  'the  net  proceeds  shall  be  ap-  Vt.),  4  Am.  B.  R.  56,  100  Fed.  263;   In  re 

propriated'  as  directed  by  it,  while  (g)  pro-  May,  Fed.  Cas.  9,327;  In  re  Foot,  Fed.  Cas. 

vides  simply  that  in  carrying  out  these  pre-  4,906. 

cepts  and  as  an  aid  in  doing  so,  the  court  137.  Compare    generally    on    this    subject, 

may  do  certain  things,  to-wit:  permit  proof  §40(3)  of  the  English  Act  of  1883,  Creneral 

of  claims  of  partnership  estates  against  in-  Rule  No.  293,  and  oases  cited  in  Baldwin  on 

dividual  estates  and  vice  versa  and  marshal  Bankruptcy   (8th  Ed.),  pp.  510-520. 

the  assets  of  such  estates  iso  as  to  prevent  138.  Matter  of  Lough  &  Burrows    (C  C 

preferences  and  secure  equitalble  distribution  A.,  2d  iCir.),  25  Am.  B.  E.  597,  182  Fed.  96lL 

of  such  estates."  139.  MaAter  of  Hirth    (D.  C,  Minn)     26^ 

134.  Amsinck  v.  Bean,  22  Wall.  395,  402,  Am.  B.  E.  666,  189  Fed.  926. 

22  L.  Ed.  801,  in  which  the  reason  was  stated  140.  The  preferences  supposed  to  interfere 

as  being  that  the  solvent  partner  in  himself  with  a  just  and  equitable  distribution  may 

liable  to  all  the  jomt  creditors  which  is  sufE-  result  from  the  action  of  partners  calculated 
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to  show  themselves  solvent  at  the  time  and,  unless  they  can,  the  transaction 
becomes  actually  fraudulent  and  may  be  disregarded.  Thei  evident  purpose 
of  the  subsection  is  not  only  to  prevent  preferences,  in  the  technical  meaning^ 
of  that  word,  but  also  secure  the  equitable  distribution  of  the  assets  of  the 
several  estates  among  both  firm  and  individual  creditors."^ 

b.  Marshalling  estate  of  unadjudicated  partner  against  hisi  consent. —  Sub- 
section g  authorizes  the  court  to  marshal  and  distribute  the  assets  of  the 
partnership  estate  and  individual  estates.  Subsection  h  provides  in  effect 
that  where  one  or  more  but  not  all  of  the  members  of  a  partnership  are 
adjudged  bankrupt,  the  partnership  property  shall  not  be  administered  in 
bankruptcy  unless  by  the  consent  of  the  unadjudicated  partner.  This  pro- 
vision is  for  the  purpose,  as  will  hereafter  be  considered,  of  enabling  a  solvent 
partner  to  settle  the  partnership  business  outside  of  bankruptcy.  The  consent 
here  referred  to  is  only  required  to  prevent  bankruptcy  where  a  proceeding  is 
against  one  or  more  of  the  partners  but  not  against  the  partnership.  Such 
consent  is  not  required  when  the  proceedings  are  against  the  partnership  and 
one  of  its  members.-^*  If  the  proceeding  is  directed  against  the  partnership, 
subsection  g  permits  the  marshalling  of  the  assets  of  the  partnership  and  of 
the  individual  partners  so  as  to  provide  for  the  payment  of  the  partnership 
debts."*  The  subsection  declares  a  rule  of  administration  and  does  not  apply 
until  the  partnership  property  is  placed  in  cusiodia,  legis}*^  The  language  of 
this  subsection  must  be  reasonably  construed  with  the  view  to  carrying  into 
effect  its  obvious  purpose.  It  does  not  provide  for  the  adjudication  of  an  indi- 
vidual partner  who  does  not  consent  thereto."*  Under  the  entity  doctrine  a 
partnership  may  be  adjudged  a  bankrupt,  irrespective  of  an  adjudication  of 
bankruptcy  against  any  of  its  members.  But  this  doctrine  may  not  be  applied  so 
as  to  prevent  the  exercise  of  the  power  expressly  conferred  upon  a  court  to 
"  marshal  "  the  estates  of  the  partnership  and  of  the  partners.  Where  the  cir- 
cumstances demand  it,  the  court  will  upon  adjudication  of  partnership,  admin- 
ister not  only  the  estate  of  the  partnership,  but  also  the  estates  of  partners  who 
have  not  been  adjudicated  bankrupts."®  So  that  where  the  partnership  has  been 

to  convert  partnership  property  into  individ-  228  U.  S.  695,  700,  701,  30  Am.  B.  E.  244, 

ual  assets,  thus  giving  undue  advantage  to  57  L.  Ed.  1020. 

individual  creditors.     In  re  Terens    (D.  C,  143.  In  re  Meyer    (C.  '0.   A.,  2d  Cir.),   3 

W    Va  )     23  Am    B.  E    680,  688,   175  Fed.  Am.  B.  R.  559,  98  Fed.  976 ;  Dickas  v.  Barnes 

495       ■  '  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R.  566,  140 

141.  In  re  Denning   (D.  C,  Mass.),  8  Am.  Fed.  849.                            , 

B   R    133    113  Fed   219;  In  re.Effinger   (D.  144.  Matter  of  Mo^Oonnell  &  Williams   (D. 

C.',  Md.),  25  Am.  B.  R.  930,  184  Fed.  728.  C,  Cal.  Eef.),  32  Am.  B.  R.  589. 

142    Armstrong  v.   Fisher    (C.  C.   A.,  8th  145.  In  re  Bertensbaw  (C.  C  A.,  8th  Oir.), 

Cir.),'  34  Am.   B.   R.   701,   224   Fed.   97,   in  19  Am.  B.  E.- 577,   157  Fed.  363,  in  which 

which  case  it  was  held  that  §  5h,  requiring  the  court  said:     "No  express  provision  can 

consent  of  the  solvent  partner  is  inapplicaMe  be  found  in  this  legislation  and  no  indication 

to  a  case  of  this  character,  is  limited  in  its  or  implication   is   perceived  in   it  that  the 

effect  to  those  oases  in  which  one  or  more  adjudication  of  a  paitnerahip  draws  into  the 

but  not  all  of  the  partners  have  ibeen,  and  administration  of  its  estate. in  the  court  of 

the  partnership  has  not  been,  adjudged  bank-  bankruptcy,  the  property  of  the  solvent  part- 

rupt,  and  that  even  if  such  a  case  as  that  in  nera  who  are  not  adjudged  bankrupts." 

hand  were  governed  by  section  5-h  the  failure  146.  In  re  Meyer  (G.  C.  A.,  2d  Oir.) ,  3  Am. 

of  the  petitioner  to  object  to  the  ladministra-  B.  R.   559,   98   Fed.   976 ;    Dickas   v.  Barnes 

tion    of   the   partnership   property   in   bank-  (C.   C.    A.,    6th    Oir.),    15    Am.    B.    E.   666, 

ruptcT  and  himself  to  settle  the  partnership  140  Fed.  849;  Francis  v.  MoNeal  '(0.  C.  A., 

business,  would  estop  him  f mm  successfully  3d  Oir.),  26  Am.  B.  R.  555,  186   Fed.  481, 

claiming  that  his  individual  estate  could, not  afifd.  228  U.  IS.  695,  30  Am.  B.  E.  244,  57 

be  drawn  into  and  administered  by  the  bank-  L.  Ed.   1Q20,  in  which  case  the  court  said : 

ruptcy    court.     Citing    Francis    v.    McNeal,  "  It  is  settled  that  a  partnership  is  an  entity 
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adjudicated  in  bankruptcy,  an  estate  of  one  of  the  partners,  who  is  solvent 
and  has  not  been  adjudged  a  bankrupt,  may  be  administered  by  the  trustee, 
when  necessary  for  the  payment  of  the  partnership  debts."''  As  has  already 
been  indicated,  a  partnership  may  not  be  adjudicated  a  bankrupt  unless  the 
partnership  aiid  all  its  members  are  insolvent,  in  those  cases  where  insolvency 
is  an  essential  element  in  the  act  of  bankruptcy."^  In  such  cases,  it  appearing 
that  the  partnership  and  the  members  thereof  are  insolvent,  the  assets  of  all 
the  members  are  drawn  into  ihe  proceeding  for  administration,  although 
adjudication  be  against  the  bankrupt  partnejship  only."®  And  even  though 
one. of  the  partners  was  chiefly  engaged  in  farming,  and  therefore  not  subject 
to  bankruptcy,  his  estate,  he  being  insolvent,  may  be  brought  into  the  proceed- 
ing for  adjudication.-'^''  While  the  court  has  jurisdiction  over  the  interest  of 
the  bankrupt  partners  in  the  partnership  property,  the  solvent  partner,  may, 
after  that  interest  has  been  ascertained  and  set  apart,  insist  that  the  partnership 
property  be  administered  elsewhere  than  in  baiikruptcy.^^^ 

c.  Distribution. — (l)  In  geneeal. —  It  is  provided  in  subsection  g  that 
the  court  may  marshal  the  partnership  and  individual  estates,  "  and  secure 
the  equitable  distribution  of  the  property  of  the  several  estates,"  and  sub- 
section /  provides  for  the  appropriation  of  the  net  proceeds  of  the  several 
estates  to  the  payment  of  the  debts  either  of  the  partnership  or  of  the  partner 
as  therein  directed.     Where  the  adjudication  is  of  the  partnership  only  and 


which  may  be  adjudged  a  bankrupt,  irre- 
spective of  the  adjudication  of  bankruptcy 
a,gainiBt  any  of  its  merubers.  Undoubtedly, 
in  a  case  where  a  partnership  and  all  its 
members  have  been  adjudged  bankrupts,  the 
trustee  of  the  partnership  may  administer 
the  estates  of  the  partnership  and  its  mem- 
bers, and  as  we  read  section  5,  the  trustee 
of  the  partnership  ■which  has  ibeen  adjudged 
a  bankrupt,  may,  in  certain  cases,  to  be  here- 
after mentioned,  administer  the  estates  of  its 
unadjudicajted  members;  "  Matter  of  Latimer 
(D.  0.,  Pa.),  23  Am.  B.  E.  388,  174  Fed.  824, 
holding  that  the  adjudication  of  a  partner- 
ship draws  to  the  court  of  ibankruptcy,  for 
administration,  the  individual  estates  of  the 
partners,  though  as  individua,ls  they  iave  not 
been  adjudicated  bankrupt.  See  In  re  Duke 
&  Son  (D.  C,  Oa.),  29  Am.  B.  R.  93,  199 
Fed.   199. 

147.  Tate  v.  Brinser  (D.  C,  Pa.),  34  Am. 
B.  E.  660,  226  Fed.  878;  citing  Frandis  v. 
MoNeal  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  E. 
555,  186  Fed.  481,  affd.  228  U.  S.  695,  30 
Am.  B.  R.  244,  57  L.  Ed.  1020. 

148.  See  discussion  under  sub-headhig  "  In- 
solvency," ante,  p.  173. 

149.  Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  555,  186  Fed.  481,  afifd.  (U.  S. 
Sup.  Ct.),  228  U.  S.  695,  30  Am.  B.  R.  244, 
57  L.  Ed.  1020. 

The  adjudication  of  individual  members  of 
the  partnership  does  not  draw  into  the  bank- 
ruptcy proceedings  the  assets  of  the  partner- 
ship of  which  rthe  bankrupt  is  a  member,  but 
against  which  no  bankruptcy  proceedings  are 
pending.  American  Steel  &  Wire  Co.  v. 
Coover  (Okla.  Sup.  Ct.),  27  OM.  131,  25  Am. 
B.  E.  58,  111  Pac  217;  In  re  Mercur  (IC.  C. 


A.,  3d  Cir.),  10  Am.  B.  R.  505,  122  Fed.  384, 
56  C.  C.  A.  472,  in  which  case  the  court  said : 
"  There  has  been  no  adjudicatton  against  the 
firm  and  the  trustee  was  not  appointed  to 
represent  it,  but  only  the  two  members  who 
happened  to  oppose  it  in  their  separate  and 
individual  capacity.  Under  such  circum- 
stances, the  trustee  has  no  authority  to  de- 
mand or  interfere  with  the  firm  assets.  In 
the  case  of  Amsinck  v.  Bean,  22  Wall.  395, 
402,  which  arose  under  the  act  of  1867,  it  was 
held  that  while  the  assignee  in  bankruptcy 
of  the  joint  stock  and  property  of  a  partner- 
ship is  required  by  the  statute  to  administer 
the  separate  estate  of  the  individual  members, 
as  well  as  that  of  the  firm,  there  is  no  re- 
ciprocal regulation  with  regard  to_the  estate 
of  the  partnei'ship,  where  an  individual  mem- 
ber of  it  has  alone  been  adjudged  a  bank- 
rupt." See  In  re  City  Contracting  &  Bljg. 
Co.   (D.  C,  Hawaii),  30  Am.  B.  R.  133. 

150.  Administration  of  estate  of  nonad- 
judicated  member. —  Where  an  act  of  bank- 
ruptcy has  been  committed  by  a  partnership 
whose  in vidual  members,  as  well  as  the  firm, 
are  insolvent,  the  fact  that  one  of  the  part- 
ners cannot  be  adjudicated  an  involuntary 
bankrupt  because  chiefly  engaged  in  farming, 
does  not  prevent  the  adjudication  of  the  firm 
and  its  other  member;  and,  in  such  case,  the 
estate  of  the  nonadjud'ioated  member  is 
brought  into  the  proceeding  for  administra- 
tion. In  re  Duke  &  Son  (D.  C,  Ga.),  29 
Am.  B.  R.  93,  199  Fed.  199. 

151.  Tate  v.  Brinser  (D.  C,  Pa.),  34  Am. 
B.  E.  660,  226  Fed.  878;  Mamet  Oil  &  Gas 
Oo.  V.  Staley  CC.  C.  A.,  5th  Cir.),  33  Am. 
B.  R.  266,  218  Fed.  45. 
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there  are  no  separate  assets  belonging  to  the  individuals,  administration  and 
distribution  follow  the  same  practice  and  mles  as  in  individual  cases.  Where 
however,  there  are  both  joint  and  separate  ©states,  especially  where  the  court 
has  not  jurisdiction  of  all  the  members,  complications  result  which  may  be 
troublesome  and  require  careful  treatment.  ^'^^ 

(2)  PABrNERSHip  and  INDIVIDUAL  CEEDiTOBs. —  Subsection  /  provides 
that  the  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the 
payment  of  the  partnership  debts  and  the  net  proceeds  of  the  individual  estate 
of  each  partner  to  the  payment  of  his  individual  debts.  The  surplus  remain- 
ing after  the  payment  of  individual  debts  may  be  distributed  among  partner- 
ship creditors;  and  the  surplus  remaining  after  the  payment  of  partnership 
debts  may  be  distributed  among  the  individual  creditors  in  proportion  to  the 
interest  of  each  partner  in  the  partnership^  assets. ^^*  The  rule  of  law  phrased 
in  .the  present  statute  is  declaratory  of  the  equitable  rule  that  partnership 
property  is  primarily  a  fund  for  the  payment  of  partnership  debts,^^*  and  that 


152.  Some  of  these  complications  have  al- 
ready been  discussed;  another  class  of  them 
will  be  found  under  subsection  h,  post. 

153.  In  re  James  (C.  C.  A.,  2d  dr.),  13 
Am.  B.  E.  341,  133  Fed.  912;  In  re  Groet- 
zinger  (C.  C.  A.,  3d  Cir.),  11  Am.  B.  <R. 
723,  127  Fed.  814;  In  re  Denning  (D.  C, 
Mass.),  8  Am.  B.  E.  133,  114  Fed.  219; 
Jarecki  Mfg.  Oo.  v.  McElwaine  ( D.  C,  Ind. ) , 
5  Am.  B.  E.  751,  107  Fed.  249 ;  In  re  Wilcox 
(D.  C,  Mass.),  2  Am.  B.  E.  117,  94  Fed. 
84;  In  re  Eice  (D.  C,  Pa.),  21  Am.  B.  E. 
205,  164  Fed.  514;  Miller  v.  New  Orleans , 
Acid  &  Fertilizer  Co.  (Sup.  Ct.),  211  U.  S. 
496,  21  Am.  B.  E.  417,  53  L.  Ed.  300. 

A  claim  for  personal  taxes  due  a  city  from 
a  member  of  a  firm  cannot  be  enforced  out 
of  firm  assets  until  the  firm  creditors  hsuve 
beea  paid  in  full.  Matter  of  Flatau  &  Stem 
(Eef.,  N.  Y.),  21  Am.  B.  E.  352. 

In  the  administration  of  partnership  prop- 
erty in  the  courts,  the  creditors  of  the  part- 
nership have  the  right  to  the  application  of 
the  partnership  property  to  the  payment  of 
the  partnership  debts  in  preference  to  in- 
dividual debts  of  the  respective  partners. 
Sargent  v.  Blake  (C.  C.  A.,  8th  Cir.),  20 
Am.  B.  E.  115,  160  Fed.  57;  In  re  Terens 
(D.  C,  W.  Va.),  23  Am.  B.  E.  680,  175  Fed. 
495.  Where  a  bankrupt,  prior  to  his  adjudi- 
cation, took  over  partnership  property,  agree- 
ing to  pay  partnership  debts,  the  partnership 
creditors  are  entitled  to  payment  out  of  the 
partnership  property  in  advance  ot  his  in- 
dividual creditors.  In  re  Filmar  (C  O.  A., 
7th  Cir.),  24  Am.  B.  E.  194,  177  Fed.  770. 

Allowances  to  the  widow  and  children  of 
a  deceased  member  of  a  bankrupt  partnership 
caHnot  be  made  by  a  trustee  out  of  the  firm 
assets  before  the  firm  debts  are  paid,  and 
a  probate  court  has  no  authority  to  decree 
that  such  allowances  be  made.  In  re  Dobert 
&  8on  (D.  0.,  Tex.),  21  Am.  B.  E.  634,  165 
Fed.  749. 

Money  advanced  by  partner. —  In  the  case 
of  In  re  Efflnger  ('D.  C,  Md.),  25  Am.  B.  E. 
930,^184  Fed.  728,  it  was  insisted  that  if  a 


partner  has  advanced  money  to  the  partner- 
ship beyond  his  agreed  contribution  to  its 
capital,  his  individual  creditors  are  entitled 
to  have  his  claim  against  the  partnership 
proved  and  allowed,  and  to  have  it  participate 
in  the  distribution  of  the  firm  assets  on 
equal  terms  with  the  other  firm  creditors. 
The  court  on  this  question  said :  "  Partner- 
ship creditors  have  a  right  to  insist  that  as- 
sets which  have  'beeiT  paid  by  a  partner  into 
a  firm,  and  ivhieh  are  found  in  the '  firm  at 
the  time  of  its  bankruptcy,  shall,  as  against 
him  and  his  individual  creditors,  be  held  to 
be  partnership  property.  A  partner  cannot 
swell  the  assets  of  his  firm  toy  contributing 
money  or  property  to  it,  and  then  when  the 
firm  becomes  insolvent,  assert  therein  his 
own  interest  or  that  of  his  individual  cred- 
itors for  -what  he  had  paid  into  the  firm  was 
a  mere  loan  to  it,  and  was  not  part  of  its 
assets.  H  the  contention  of  the  individual 
creditor  in  this  case  is  sound,  little  reliance 
could  in  practice  be  placed  on  partnership 
statements." 

Bankrupt  firm  composed  of  individual  and 
partnership  conducting  a  separate  business. — 
Where  a  bankrupt  partnership  is  composed 
of  an  individual  and  a  separate  partnership 
doin^  business  in  another  State,  under  whose 
laws  it  had  made  an  assignment  for  the  bene- 
fit of  creditors,  and  the  assignee  of  the  part- 
nership member,  having  liquidated  its  assets, 
has  turned  over,  ^he  proceeds  to  bankrupt's 
trustee,  although  bankrupt's  creditors  may 
prove  against  such  fund,  the  creditors  of  ^he 
partnership  njemiber  have  a  prior  claim 
thereon  which  must  first  be  satisfied.  In  re 
Knowlton  &  Co.  (D.  C,  Pa.),  28  Am.  B.  E. 
140,  196  Fed.  837,  affd.  29  Am.  B.  E  729, 
202  Fed.  480. 

l54.  In  re  Stein  &,  Oo.  (C.  C:  A.,  7th  Cir.), 
11  Am.  B.  E.  536,  127  Fed.  547,  in  which 
the  court  said:  "Tlhe  present  Bankruptcy 
Act  recognizes  the  equitable  rule  that  part- 
nership property  is  primarily  a  fund  for  the 
payment  lof  co-partnership  debts,  and  that 
the  interest  of  a  co-partner  is  subject  to  that 
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the  individual  debts  of  a  partner  are  entitledl  to  be  first  paid  out  of  his  indi- 
vidual property*^^^  It  is  found  in  substantially  the  same  language  in  the 
statutes  of :  1841  and  1867/^-  The  English  act  contains  practically  the  same 
provision.  ^^' 

(3)  Effect  of  waivek  oe  release  beige  to  bankeuptct. —  The  right  of 
the  creditor  of  the  partnership  to  payment  out  of  the  partnership  property  in, 
preference  to  the  individual  creditoriis  derivative  in  nature,  and  is  worked 
out  by  subrogation  to  the  existing  rights  of  one  of  the  partners  to  assert  this 
equitable  principle.  Until  the  assets  have  been  brought  into  the  custody  of 
the  law,  each  partner  has  plenary  power  at  any  time  to  release  or  waive  his 
right ;  and  if.  no  partner  retains  this  right,  then  no  creditor  of  the  partnership 
has  it.  However  this  release  or  waiver  must  have  been  bona  fide  on  the  part 
of  the  partners  and  without  any  intent  to  hinder,  delay  or  defraud  creditors.^** 

(4)  Solvency  of  paetnees  ;  no  fiem  assets. —  The  rule  has  been  held  to  be 
subject  to  the  exception  that  where  there  are  no  firm  assets  and  no  solvent  liv- 
ing partner,  the  firm  creditors  share  pari  passu  with  the  individual  creditors.-'®® 
The  exception  itself  is  qualified  by  cases  (1)  which  seem  to  overlook  the 
necessity  of  the  existence  of  a  solvent  living  partner/^  and  (2)  which  question 
whether  it  is  absolutely  essential  that  there  be  no  assets  or  merely  not  sufficient 
assets  to  pay  expenses  of  administration.-'^^  The  tendency  is,  however,  to  cast 
aside  this  ancient  and  inequitable  exception.-'®^  The  opinion  of  Judge  Lowell 
in  the  Wilcox  case  is  an  historical  monograph  of  great  value.  It  is  to  be 
hoped  that  it  has  sounded  the  knell  of  all  exceptions  to  the  broad  rule  that 
joint  creditors  share  in  joint  assets  and  individual  creditors  in  individual 
assets. ^^^  The  Supreme  Court  in  the  case  of  Fanners  and  Mechanics'  Nat. 
Bank  v.  Ridge  Ave.  Bank^®*  has  expressly  approved  the  opinion  of  Judge 

special    equity    and    attaches    only    to    the  160.  In  re  Mills,  Fed.  Cas.   9,611 ;   In  re 

surplus  remaining  after  the  payment  of  the  Knightj  Fed.  Cas.  7,880;  In  re  Downing,  Fed. 

co-partnership  debts."  Cas.  4,044. 

155;  Vaccaro  v.  Security  Bank    (O.  C.  A.,  161.  In  re  Goeddte,  Fed.  Cas.  5,500;   In  re 

6th  Cir.),  4  Am.  B.  E.  474,  482,  103  Fed.  436.  McEwan,  Fed.  Cas.  8,783. 

156.  See  Bankr.  Act  of  1867,  §  36 ;  Bankr.  Any  finn  assets  available  ior  distribution 
Act  of  1841,  §   14.   ,  will   defeat   the   right  of    firm   iereditors   to 

157.  The  corresponding  section  of  the  Eng-  dividends  from  the  separate  estates  of  the 
lish  Act  of  1883,  §  40  (3),  is  as  follows:  memibers  until  after  the  individual  debtf!  4..re 

(3)   In  the  case  of  partners  the  joint  estate  paid.     In   re   Blumer,    12    Fed.    489;    In    re 

shall  be  applicable  in  the  first  instance  in  Iiitchfleld,    5    Fed.    47;    In    re   Smith,    Fed. 

the  payment   of  their   joint   debts,   and   the  Cas.  12,987 ;  In  re  Warwick,  Fed.  Cas.  9,181 ; 

separate  estate  of  each  partner:  shall  be  ap-  In  re  Morse,  Fed'.  Cas.  9,854. 

plicable  in  the  first  in^ance  in  payment  of  162.  In  re  Wilcox   (D.  C,  Mass.),  2  Am. 

his  separate  delbts.     If  there  is  a  surplus  of  B.  E.   117,  94  Fed.  84;   In  re  Mills   (D.  C, 

the  separate  estates,  it  shall  ihe  dealt  witlh  Ind.),  2  Am.  B.  R.  667,  95  Fed.  269;  In  re 

as  a  part  of  the  joint  estajte.     If  there  is  a  Daniels   (D.  C,  E.  I.),  6  Am.  B.  E.  699,  110 

surplus  of  the  joint  estate  it  shall  be  dealt  Fed.   745;    In   re  Corcoran    (Eef.,  Ohio),   12 

with    as   a   part   of   the   respective   separate  Am.   B.    E.    283;    In   re   Henderson    (D.  'C., 

estate  in  proportion  to  the  right  and  interest  W.  Va.),  16  Am.  B.  E.  91,  128  Fed.  527. 

of   each   partner   in   the  joint   estate.      (See  163.  In  re  Mosier  (D.  C,  Va.),  7  Am.  B.  E, 

also  §  59  of  the  same  act.)  268,  112  Fed.  138.    The  view  expressed  in  the 

158.  Matter  of  MoOonnell  &  William's  text  was  approved  by  Mack,  referee,  in  In  re 
(Eef.,  Cat),  32  Am.  B.  E.  589.  Corcoran  (Eef.,  Ohio),  12  Am.  B.  R.  283    • 

159.  Story  on  Part.,  §  380 ;  Ex  parte  Sad-  164.  240  U.  S.  498,  36  Am.  B.  E.  728  60 
ler,  15  Ves.  52-,  Conrader  v.  Cohen  (C.  C  A.,  L.  Ed.  767,  in  which  Chief  Justice  White, 
3d  Cir  ),  9  Am.  B.  R.  619  121  Fted  801,  commended  the  conclusion  of  Judge  Lowell 
58  C.  C.  A.  249,  affg.  In  re  Conrader  (D.  C,  and  it  was  held  that  when  a  partnership 
Pa.),  9  Am.  B.  E.  85,  118  Fed.  676;  In  re  as  such,  is  insolvent  and  each  individual 
Green  (D.  C,  Iowa),  8  Am.  B.  E.  553,  116  member  is  also  insolvent,  and  the  only  fund 
Fed.  118;  In  re  G-nay  (D.  C,  Pa.),  31  Am.  for  distribution  is  produced  by  the  individual 
B.  E.  146,  208  Fed.  959.  estate  of  one  member,  the  individual  creditors 
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Ixjwell  aad  the  rule  now  is  established  firmly,  that  although  there  are  no  firm 
assets  and  no  solvent  partner,  the:  firm  creditors  may  only  participate  in  the 
surplus  of  individual,  assets  after  the  payment  of  individual  debts."^  The 
result  is  that  Where  one  member  of  a  firm  is  adjudicated  a  bankrupt  and  there 
are  no  firm  assets,  the  firm  creditors  may  not  participate  in  the  distribution 
of  the  individual  estate  of  the  partner  until  his  individual  creditors  have 
been  paid  in  fuU.^®®  Regard  must  be  had  for  the  plain  and  unequivocal  lan- 
guage of  subsection./  which  provides  for  the  payment  of  partnership  debts 
out  of  partnership  property,  and  of  individual  debts  out  of  individual  prop- 
erty; individual  debts  may  only  be  paid  out  of  the  surplus  remaining  after 
the  payment  of  partnership  debts,  and,  on  the  other  hand,  partnership  debts 
may  onlyibe  paid  out  of  the  surplus  of  the  individual  estate  remaining  after 
the  payment  of  individual  debts.  The  statute  must  not  be  construed  to  admit 
of  exceptions  which  do  not  exist.  If  it  had  been  intended  to  make  an 
exception  in  a  case  where  there  are  no  partnership  assets  or  where  the  partner- 
ship and  all  the  members  thereof  are  insolvent,  provision  would  have  been 
made  theref or.^®^  The  character  of  a  partnership  debt  is  not  changed  by  ^ts 
reduction  to  judgment;  judgment  creditors  of  a  partnership  do  not  become 
creditors  of  the  individual  partners  so  as  to  permit  them  to  share  equally  with 
individual  creditors  in  the  distribution  of  individual  assets.'®*    This  subsection 


of  such  mem'ber  are  entitled  to  priority  in 
the  distribution  of  the  fund. 

165.  In  re  James  (C.  C.  A.,  2d  Oir.),  13 
Am.  B.  K.  341,  133  Fed.  912;  In  re  Henderson 
(D.  C,  W.  Va.),  16  Am.  B.  R.  91,  142  /ed. 
568,  affd.  sub  nom.  Euclid  Nat'l  Bank  v. 
Union  Trust  Co.  (C.  C.  A.,  4th  Oir.),  17 
Am.  B.  R.  834,  149  Fed.  975.  In  the  cases 
last  cited  the  Circuit  Court  of  Appeals  calls 
attention  to  the  conflicting  decisions  on  these 
questions  and  says:  "The  decision  of  Judge 
Lowell  in  In  re  WUcox  (D.  C.,  Mass.),  .2 
Am.  B.  R.  177,  94  Fed.  84,  contains  an  ex- 
tended review  of  the  entire  subject  and 
especially  a  history  of  the  law,  to  which  we 
take  the  liberty  of  referring.  The  Circuit 
Court  of  Appeals  of  two  of  ithe  circuits  have 
taken  antagonistic  views  under  the  present 
bankruptcy  act.  In  Conrader  y.  Cohen,  9 
Am.  B.  E.  619,  121  Fed.  801,  a,  decision  of 
the  Circuit  Court  of  Appeals  for  the  3d  Cir- 
cuit, the  petitioner's  i-ight  to  share  as  part- 
nership creditors  in  t'ae  individual  assets  of 
the  bankrupt,  is  fully  recognized;  and  In  re 
Janes,  13  Am.  B.  R.  341,  133  Fed.  912,  a 
decision  of  the  Circuit  Court  of  Appeals  for 
the  2d  Circuit,  a  contrary  view  is  taken.  A 
careful  consideration  of  the  entire  subject  and 
review  of  the  authorities,  convinces  this  court 
that  whatever  may  have  been  the  correct  rule 
under  the  former  bankruptcy  acts,  the  latter 
case  presents  the  correct  construction  of  the 
law  under  the  present  act ;  and  however 
much  force  there  may  have  been  in,  the  con- 
tention made  by  petitioners  under  the  former 
bankruptcy  acts,  or  what  may  'be  the  correct 
general  doctrine  applicable  to  the  settlement 
and  distribtition  of  partnership  estates,  that 
it  was  clearly  within  the  power  of  Congress 
to  adopt  a  method  for  marshalling  such  as- 
sets, to  be  applied  to  the  respectiva  classes 


of  creditors,  which  it  has  done,  and  in  terms 
too  clear  and  comprehensive  to  admit  of  the 
necessity  for  interpretation  further  than  to 
adopt  and  follow  its  plain  mandates."  See 
Matter  of  Hull  (D.  C,  Ohio),  34  Am.  B.  R. 
447,  224  Fed.  796. 

166.  In  re  Daniels  (D.  C.,  R.  I),  6  Am. 
B.  R.  699,  llO  Fed.  745;  In  re  Corcoran  (Ref., 
Ohio),  12  Am.  B.  R.  283;  In  re  James  (C.  C. 
A.,  2d  Cir.),  13  Am.  B.  R.  341,  133  Fed.  912. 

167.  This  is  the  definite  result  of  the  deter- 
mination of  the  Supreme  Court  in  the  case  of 
Farmers  &  Mechanics  Nat.  Bank  of  Phila- 
delphia V.  Ridge  Ave.  Bank,  240  U.  S.  498, 
36  Am.  B.  R.  728,  60  L.  Ed.  767;  In  re 
Mills  (D.  C,  Imd.),  2  Am.  B.  R.  667,  95 
Fed.  269;  Buckingham  v.  First  National 
Bank  (C.  C.  A.,  6th  Oir.),  12  Am.  B.  R.  465, 
131  Fed.  192. 

Exception  to  rule. —  In  the  case  of  In  re 
Henderson  (D.  C,  VP.  Va.),  16  Am.  B.  R.  91, 
142  Fed.  468,  affd.  17  Am.  B.  R.  834,  149  Fed. 
975,  the  court  in  speaking  of  the  exception 
says :  "  It  is  admitted  to  be  an  exception 
to  the  general  rule,  which  rule  in  plain,  clear, 
apt  and  in  unambiguous  language  is  written 
in  the  law  itself,  while  the  exception  is  not; 
on  the  contrary  it  must  depend  solely  upon 
judicial  construction,  which,  because  it  in 
effect  provides  a  different  method  of  distribu- 
tion from  that  provided  by  tlie  law  itself 
cannot  be  considered  Short  of  mere  judicial 
legislation.  It  is  to  be  recalled  how  easily 
the  Congress,  had  it  designed  such  exception 
to  be  made,  could  have  incorporated  it  aa 
such  in  the  law  itself." 

168.  Effect  of  reducing  claims  to  judgment. 
—  The  reduction  of  claims  to  jjidgmont  by 
partnership  creditors,  within  four  months  of 
the  bankruptcy  of  the  partnership,  does  not 
change   the   character   of    such    indebtedness 
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treats  of  administration  in  the  bankruptcy  court,  and  hence  of  the  partnership 
and  individual  property,  the  title  to  which  is  in  the  bankrupt  at  the  time  the 
petition  against  him  is  presented  to  the  court.^^®  It  has  been  held  that  the 
interest  on  a  note  given  to  a  bank  by  a  partner  should  not  be  paid  out  of  the 
assets  of  the  partner,  where  it  appears  that  the  w'hole  net  proceeds  of  the 
individual  and  partnership  assets  are  insufficient  to  meet  the  partnershipr 
debts."" 

d.  What  are  firm  assets  and  what  are  individual  assets. —  Questions  of  this 
character  frequently  arise,  sometimes  from  the  nature  of  the  property,  but 
more  often  from  transactions  between  the  partners,  or  between  the  firm  and 
one  partner.  Again,  the  test  is  substantially  6ona  fides.  If  the  firm  be  solvent 
and  the  transaction  be  in  good,  faith,  one  member  can  purchase  the  assets  or 
buy  put  the  interest  of  the  other  partners."^  But  if  the  firm  be  insolvent,  or 
if  for  any  reason  the  transaction  would  be  inequitable,  it  .will  be  treated  as 
void.^'^^  It  is  well  settled  also  that  real  property  purchased  for  partnership 
purposes  with  partnership  funds,  even  though  held  in  the  name  <jf  an  individual, 
is^  as  to  the  firm's  creditors,  personal  property."^  Premises  used  by  the 
partnership  for  partnership  purposes  aye  presumptively  partnership ,  prop- 
erty."* Generally;  speaking,  the  partnership  property  consists  of  its  money, 
its  stock  in  trade,  its  outstanding  accounts,  and  all  other  property  purchased 
by  the  firm's  money ;  "®  while  the  individual  property  consists  of  those  chattels 
or  rights  possessed  by  the  individual  partner  solely."®  The  fact  that  a  life 
insurance  policy  was  pledged  to  secure  the  payment  of  a  partnership  debt, 
does  not  make  the  policy  partnership  property.^"    Property  originally  owned 


from  a  partnership  debt  to  an  individual 
debt,  but  changes  the  form  of  the  debt  only. 
Its  charadter  as  a  partnership  debt  remains 
as  before,  and  for  which  each  member  of  the 
partnership  may  he  liaible,  if  the  partnership 
assets  are  insufficient  to  pay  the  sum ;  and  ' 
section  5f  of  the  Bankruptcy  Act,  providing 
iiovvr  the  distribution  of  the  assets  of  the 
partnership  and  of  the  individual  memlberis 
thereof  shall  be  made  among  their  creditors, 
controls  in  the  distribution  of  such  assets. 
Matter  of  Haeker  &  Co.  (D.  C,  la.),  35  Am. 
B.  R.  647,  225  Fed.  869. 

169.  Sergeant  V.  Blake  (C.  0.  A.,  8th  Cir.), 
20  Am.  B.  E.  115,  123,  160  Fed.  57. 

170.  In  re  Chandler  (C.  C.  A.,  7th  Cir.),  25 
Am.  B.  R.  865,  184  Fed.  887. 

171.  In' re  Collier,  Fed.  Oas.  3,002;  In  re 
Long,  Fed.  Gas.  8,476 ;  In  re  Wdley,  Fed.  Cas. 
17,656;  In  re  Montgomery,  Fed.  Cas.  9,727; 
In  re  McEwen,  Fed.  Cas.  8,783;  In  re  Lane, 
Fed.  'Cas.  8,044;  In  re  Rahley,  Fed.  Cas. 
7,593. 

Title  to  firm  property  purchased  by  part- 
ner more  than  four  months  prior  to  his  bank- 
ruptcy.—  The  title  to  firm  property,  pur- 
chased by  a  partner  over  four  months  prior 
to  his  bankruptcy,  v^ats  in  him  subject  to 
no  lien  in  favor  of  partnership  creditors,  and 
passes  to  his  trustee  in  bankruptcy,  and  firm 
creditors  cannot  interfere  with  such  property, 
or  levy  upon  it,  or  sell  it,  or  enforce  any  levy 
made  within  the  four  months  preceding  the 
bankruptcy  of  the  purohaising  partner.  Such 
property  must  remain  in  the  possession  of 


the  (bankruptcy  court  for  purposes  of  adminis- 
tration and  distribution.  Matter  of  Supre- 
nant  (D.  C,  N.  Y.),  33  Am.  B.  E.  454,  217 
Fed.  470. 

172.  Compare  §  5-g.  And  see  In  re  Rud- 
wick  (D.  C,  Wash.),  4  Am.  B.  R.  531,  102 
Fed.  750;  In  re  Byrne,  Fed.  Cas.  2,270;  In  re 
Cook,  Fed.  iCas.  3,150;  Collins  v.  Hood,  Fed. 
Cas.  3,015;  In  re  Zug,  Fed.  Cas.  18,222. 

173.  Thus,  for  instance,  Greenwood  v. 
Martin,  111  N.  Y.  423.  See  In  re  Groet- 
zinger  (C.  C.  A.,  3d  Cir.),  11  Am.  B.  R. 
723,  127  Fed.  814,  affg.  6  Am.  ,B.  R.  399,  110 
Fed.  366;  Taylor  v.  Rasch,  Fed.  Cas.  13,801. 
And  under  the  JInglish  Bankr.  Act  see  Smith 
V.  Smith,  5  Ves.  193;  Ex  parte  Hinds,  3 
DeGex  &  S.  613;  Ex  parte  Connell,  3  Deac. 
201. 

174.  Oalborn  v.  McBride,  Fed.  Cas.  10,593; 
Featherstonhaugh  v.  Fenwick,  17  Ves.  (Eng.) 
308. 

175.  See  Hiscock  v.  Jaycox,  Fed.  Cas. 
6,531;   Osborn  v.  McBride,  Fed.  Cas.  10,593. 

176.  In  re  Lowe,  Fed.  Gas.  8,564;  In  re 
Clark,  Fed.  Cas.  2,798. 

177.  Matter  of  Mertens  (C.  C.  A.,  2d  Gir.), 
15  Am.  B.  R.  362,  142  Fed.  445,  afid.  sub 
nom.  Hiscock  v.  Varick  Bank,  206  U.  S.  28, 
18  Am.  B.  R.  1,  51  L.  Ed.  945. 

Insurance  policy  on  life  of  one  partner  in 
favor  of  other. —  Where,  in  Tennessee,  a  bank- 
rupt and  his  wife  are  partners  in  a  mercantile 
business,  the  proceeds  of  a  policy  of  insur- 
ance on  his  life  in  her  favor,  do  not,  under 
the  State  law,  constitute  a  trust  fund  held 
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by  one  or  more  partners  and  used  for  partnership  purposes  may  be  joint  or 
separate  estate  as  agreed  between  the  parties."^  A  seat  or  membership  in  the 
New  York  Stock  Exchange,  held  in  the  name  of  one  of  the  menibers  of  a 
firm,  is  partnership  property,  it  appearing  from  the  articles  of  partnership 
that  such  seat  or  membership  was  held  and  used  for  the  benefit  of  the  firm, 
and  was  actually  the  property  of  the  firm."* 

e.  Firm  debts  and  individual  debts.— (1)  In  Gbnehal. —  Aa  a  rule  it  will 
not  be  difficult  to  distinguish  between  firm  obligations  and  individual  obliga- 
tions.^^" Some  of  the  numerous  authorities  relative  to  the  provability  of 
individual  partnership  debts  are  cited  and  considered  in  the  foot-note.^*^ 


by  her  for  the  benefit  of  herself  and  children, 
free  from  the  claims  of  the  partnership 
creditors.  In  re  Day  (D.  C,  Tenn.),  23  Am. 
B.  R.  785,  176  Fed.  377. 

178.  In  re  Swift  (D.  C.,  Mass.),  9  Am. 
B.  R.  237,  114  Fed.  947  in  Which' case  the 
evidence  was  considered  and  held  sufficient 
to  justify  a  finding  that  seats  in  a  stock 
exchange,  owned  by  the  memlbers  and  never 
transferred  to  the  firm,  ibut  used  for  firm 
business,  were  a  part  of  a  joint  estate.  See 
Buckingham  v.  Bank  (C.  C.  A.,  6th  Oir.), 
12  Am.  B.  R.  465,  131  Fed.  192. 

179.  Matter  of  Hurlbutt,  Hatch  &  Oo. 
(C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  50,  135 
Fed.  504. 

180.  Compare  also  for  firm  debts,  In  re 
Holbrook,  Fed.  Cas.  6,588;  In  re  Tesson, 
Fed.  'Cas.  13,844;  In  re  Kitzineer,  Fed.  C?as. 
7,861 ;  Taylor  v.  Kasch,  Fed.  Cas.  13,800 ;  and, 
for  ^individual  debts,-  In  re  Mills,  Fed.  Cas. 
9,611;  In  re  Bucyrus  Machine  Co.,  Fed.  Cas. 
2,100;  In  re  Dell,  Fed.  Cas.  2,774. 

A  mortgage  of  partnership  property,  given 
by  one  partner  to  secure  his  individual  in- 
debtedness, with  the  consent  of  the  other 
partner,  is  not  enforceable  In  bankruptcy 
against  firm  creditors.  In  re  Blanehaid 
(D.  C,  N.  C),  20  Am.  B.  R.  417,  161  Fed. 
793 

181.  See  g'§  555-564  of  the  title  "■Bank- 
ruptcy" in  the  American  Digest  Century 
edition  (Vol.  6,  pp.  595-606 ),  and  Am.  Bankr. 
Dig.  §i§  854-857.  The  treatises  on  the  Eng- 
lidi  bankruptcy  law,  of  which  Baldwin's  and 
Williams'  and  Robson's  are  typical,  should 
be  consulted  for  analogous  cases  arising  under 
the  system  from  which  our  doctrine  of  dis- 
tribution has  been  inherited.  Lialbility  under 
contract  executed  by  one  of  the  members  held 
to  be  a  partnership  debt,  see  Adama  v. 
Deckers  Valley  Lumber  Co.  (C  C.  A.,  4th 
Cir.),  29  Am.  B.  R.  42,  202  Fed.  48. 

Cases  on  provability  of  partnership  debts. 
—  Our  courts,  under  the  present  law,  have 
held,  among  other  things,  as  folloivs: 

(1)  As  to  individual  debts  not  provable 
against  firm  assets,  that,  where  a  firm  in- 
dorsement on  an  individual  note  was  madie 
while  the  firm  was  embarrassed,  and  with- 
out any  new  consideration,  the  claim  should 
not  be  allowed  against  the  partnership  es- 
tate (In  re  Jones  [D.  C,  Mo.],  4  Am.  B. 
R  1441,  100  Fed.  781 ;  In  re  Hardie  &  Oo. 
13 


[D.  C,  Tex.],  16  Am.  B.  R.  381,  143  Fed. 
553) ;  and  that  t)ie  surrender  of  the  firm 
note  more  than  four  montha  ibefore  tihe 
bankruptcy  and  the  taking  of  an  individual 
note  instead,  makes  the  holder  a  creditor 
of  the  individual  estate  only,  even  though 
the  firm  continued  to  pay  the^  interest  (In 
re  Lehigh  Lumber  Co.  [D.  C,  Pa.],  4  Am. 
B.  R.  221,  101  Fed.  216)  ;  that  a  solvent 
partner  is  as  to  the  partnership  and  indi- 
vidual estates  an  individiiial  ci^editor  (In  re 
Stevens  [D.  C,  Vt.],  5  Am.  B.  R.  9,  104 
Fed.  323) ;  and  that  under  the  laws  of 
South  Oarolima  a  sealed  note  given  by  one 
member  of  a  firm  without  authority  from 
his  copartners  and  not  confirmed  or  ratified 
by  them  is  not  provable  against  the  firm 
(Pollock  V.  Jones  [C.  C.  A.,  4th  Cir.],  10 
Am.  B.  R.  616,  124  Fed.  163,  aflfg.  9  Am.  - 
B.  R.  262 )  ;  as  tp  proof  of  notes  sigmed  by 
individual  members  of  a  firm  under  seal, 
see  Davis  v.  Turner  (C  C.  A.,  4th  Cir.),  9 
Am.  B.  R.  704,  120  Fed.  605,  56  C.  0.  A. 
669.  See  also  Merchants'  Bank  v.  Thomas 
(C.  C.  A.,  5th  Oir.),  10  Am.  B.  E.  299,  121 
Fed.  306,  57  C.  O.  A.  374. 

(2)  As  to  firm  debts  not  provable  against 
individual  assets,  that,  where  partnership 
creditors  have  received  55  per  cent,  from'  a 
proceeding  in  the  State  court,  they  cannot 
prov«  claims  in  the  individual  bankruptcy 
of  one  of  the  partners  unless  they  sur- 
render such  55  per  cent.  (In  re  Mills  [D.  C, 
Ind.]  2  Am.  B.  R.  667,  95  Fed.  269);  and 
that  a  suit  iby  the  solvent  partner  on  a 
partnership  deibt  is  an  election  of  remedies, 
and  a  claim  cannot  thereafter  be  proven 
against  the  individual  estate  of  the  bank- 
rupt partner  ( In  re  Polidori,  2  N.  B.  N. 
922.  See  also  on  the  question  of  jurisdic- 
tion, where  a  firm  creditor  presents  a  claim 
against  the  individual  estate  (In  re  San- 
derlin  [D.  C,  N.  C.],  6  Am.  B.  R.  384, 
109  Fed.  857 )  ;  and  where  real  estate  was 
in  the  name  of  the  bankrupt,  but  as  be- 
tween the  partners  it  appeared  to  have  been 
firm  property,  individual  creditors  have  no 
claim  on  the  proceeds  (In  re  Groetzinger 
CD.  C,  Pa.],  6  Am.  B.  R.  399,  110  Fed.  366). 

(3)  In  general,  a  firm  creditor  may  prove 
against  the  individual  estate  lon  individual 
notes  taken  by  him  and  credited  on  the 
partnership  debt  (In  re  Stevens,  [D.  C, 
Va.'],  4   Am.   B.   R.    221,    101    Fed.   216;    a 
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(2)  CoMMEECiAL  pAPEE ;  FiEM  AS  MAKEK  OE  iNDOESEE. —  Whenever  a 
partnersliip  name  appears  on  commercial  paper  the  firm  is  presumably  bound, 
and  the  burden  is  on  the  firm  to  show  that  it  is  not  liable.^*^  So  where  a 
partnership  indorses  a  promissory  note  for  the  accommodation  of  the  maker 
the  obligation  is  presumably  that  of  the  partnership  and  it  becomes  allowable 
against  the  partnership  estate,  in  favoi*  of  a  bona  fide  holder  of  the  note.''^'^ 
Any  note  or  other  obligation  signed  or  indorsed  in  the  firm  name,  the  benefits 
of  which  accrued  to  the  firm,  is  a  partnership  debt.-^**  The  note  or  other 
obligation  of  one  of  the  individual  partners,  although  given  for  a  consrderation 
moving  to  the  partnership,  may  nevertheless  be  treated  as  an  individual  debt/^' 


partner  who  purchases  judgments  against 
his  firm  may  prove  them  against  the  in- 
dividual estates  to  the  amount  of  his  part- 
ners' respective  shares  ^In  re  Carmichael 
[D.  C,  Iowa],  2  Am.  B.  E.  815,  96  Fed. 
594)  ;  a  note  made  by  the  firm  and  indorsed 
by  a  memlber  of  it  continues  to  be  the  ob- 
ligation of  the  firm,  whether  the  individual 
bankrupt's  liability  as  indorser  is  fixed  or 
not  (Lamoille  Bank  v.  Stevens'  Estate 
[D.  0.,  Vt.],  6  Am.  B.  R.  164,  107  Fed. 
245)  ;  notes -taken  by  a  partner  in  payment 
of  his  interest  in  the  firm  within  four  months 
of  the  bankruptcy  of  the  continuing  partner 
are  not  provaJble  against  the  latter  until  all 
the  firm  creditors  are  paid  (In  re  Denning 
[D.  0.,  Mass.],  8  Am.  B.  E.  133,  114  Fed. 
219).  Where  the  surviving  member  of  a 
solvent  partnership  upon  its  dissolution,  im- 
mediately formed  a  new  firm  and  took  over 
the  assets  of  the  old  firm  and  placed  them  in 
the  new  firm  and  assumed  therewith  the  debts 
of  the  old  firm,  the  debts  of  the  old  firm  may 
be  proven  against  the  bankrupft  estate  of  the 
new  firm.  Matter  of  Stringer  (D.  C.,  N.  Y.), 
37  Am.  B.  R.  713,  234  Fed. '454: 

182.  Winship  v.  Bank,  5  Peters,  529,  8 
L.  Ed.  216. 

183.  Union  Nat'l  Bank  v.  Neill  (C.  C.  A., 
5th  Cir.),  17  Am.  B.  R.  841,  149  Fed.  720; 
Merchants'  Bank  v.  Thomas  (C.  C.  A.,  5th 
Cir.),  10  Am.  B.  R.  299,  121  Fed.  306.  See 
also  McDaniel  v.  Straud  (O.  C.  A.,  4th  Cir.), 
5  Am.  B.  R.  685,  106  Fed.  486. 

184.  q.auss  V.  Schrader,  48  Fed.  816;  Bush 
V.  Crawford,  Fed.  Cas.  2,224. 

Firm  indoTsements.— In  the  cages  of  In 
re  Norris,  Fed.  Cas.  10,302  and  In  re  Morse, 
Fed.  Cas.  9,853,  firm  indorsements  were 
made  at  the  time  the  firm  was  in  an  em- 
barrassed financial  condition,  and  it  was 
held  that  they  were  not  new  considerations 
moving  from  the  individual  creditor  to  the 
firm,  within  the  four  months'  period,  and 
the  claim  should  be  disallowed  against  the 
partnership  estate. 

Bankrupt  firm  as  makers.  The  claim  arising 
from  a  note  signed  by  the  bankruijt  firm  as 
makers  and  indorsed  by  the  individual 
bankrupt,  one  of  the  members  of  the  firm, 
remains  a  firm  obligation  whether  the  in- 
dividual bankrupt's  liability  as  indorsed  has 
been   fixed   or  not.     Lamoille   County   Nat'l 


Bank  v.  Stevens    (D.  C,  Vt.),  r,  Am.  B.  R. 
164,  107  Fed.  245. 

Power  of  partner  to  bind  firm  by  indorse- 
ment.—  In  an  ordinary  trading  partnership, 
one  partner  has.  implied  authority  as  to 
transactions  within  the  scope  of  the  partner- 
ship (business,  to  borro#  money  on  the  credit 
of  the  firm,  to  draw  and  accept,  make  and 
indorse  bills  of  exchange  and  promissory 
notes  in  the  name  of  the  firm.  Such  partner 
has  no  implied  authority  to  sign  the  firm 
name  as  an  accommodation  indorser  to  a 
negotiable  promissory  note,  but  where  he 
does  so  the  partnership  is  liable  thereon  to 
an  innocent  indorsee  who  acquired  the  note 
in  the  usual  course  of  trade  for  value  and 
before  maturity.  Union  National  Bank  v. 
Neill  (.C.  C.  A.,  5th  Cir.),  17  Am.  B.  R.  841, 
149  Fed.  720. 

Notes  signed  by  partners. —  When  persons 
who  are  partners  unite  in  making  notes; 
though  they  sign  their  several  names  instead 
of  the  partnership  name,  if  the  note  is  one 
given  in  a  partnership  transaction  and  the 
partnership  receives  the  consideration,  they 
should'  be  proved  and  allowed  as  a  partner- 
ship obligation  in  bankruptcy.  Matter  of 
Kendrick  &  Co.  (D.  C,  Vt.),  35  Am.  B.  E. 
628,  226  Fed.  978. 

A  joint  and  several  note,  signed  by  all  the 
memlbers  of  a  partnership  in  their  individual 
capacity,  constitutes  two  contracts,  and  a 
holder  thereof  is  entitled  to  prove  his  claim 
against  and  participate  in  the  distribution  of 
both  the  estate  of  the  partnership  and  of  the 
individual  composing  it.  Where  notes  have 
been  signed  by  one  or  the  other  member  of 
a  partnership,  entered  upon  the  partnership 
books,  and  treated  as  partnership  trans- 
actions, and  the  partnership  has  received  the 
benefit,_  claimants  may  treat  the  notes  as  the 
obligations  of  individuals  and  claim  against 
the.  individual  estate,  or  may  treat  the  signa- 
tures of  the  individuals  as  the  signature  of 
the  partnership  by  said  individuals  as  the 
agents  of  the  partnership,  and  so  claim 
aarainst  the  partnership.  Matter  of  Kuhn  & 
Co.  (D.  C.,  Ref.  Pa.),  36  Am.  B.  E.  615,  64 
Pittsburgh  Leg.  News  161. 

185.  In  re  Lehigh  Lumber  Co.  (D.  C, 
Pa.),  4  Am.  B.  E.  221,  101  Fed.  216.  In 
the  case  of  In  re  Jones  (D.  C,  N.  C  ^  8 
Am.   B.   R.   626,   116   Fed.   341',   it   was   held 
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But  where  the  note  or  obligation,  although  signed  or  indorseid  by  an  individual 
partner,  is  for  the  sole  benefit  of  the  firm,  it  is  a  partnership  debt ;  ^^®  and  it 
may  be  shown  by  parol  evidence  that  notes  signed  by  the  individual  members 
of  a  firm  were  partnership  obligations.^*'' 

(3)  Paetneb  signing  individual  name. —  The  question  as  to  the  char- 
acter of  the  debt  will  also  arise  where  each  member  of  the  firm  has  in  its 
behalf  incurred  an  individual  liability  by  signing  his  name  instead  of  the 
firm  name.  The  debt  thereby  becomes  individual  only.^^*  The  fact  that  the 
proceeds  of  a  loan  to  a  partner  went  into  the  partnership  business  and  was 
utilized  by  the  partnership  for  partnership  purposes  does  not  mate  the  loan 
a  partnership  debt ;  the  question  is  in  each  case  was  credit  given  to  a  partner 
or  to  the  partnership?^**    An  individual  debt  is  none  the  less  such  because 


that  a  note  made  by  an  individual  partner, 
which  on  its  face  did  not  indicate  that  it 
constituted  a  partnership  liability,  was  not 
a  partnership  debt.  See  also  In  re  Lamon 
(D.  C,  N.  Y.),  22  Am.  B.  R.  635,  171  Fed. 
516;  In  re  Stevens  (D.  C,  Vt.),  5  Am.  B.  E. 
9,  104  Fed.  323;  In  re  Webb,  Fed'.  Cas. 
17,313;  In  re  Robbin,  Fed.  Cas.  11,989. 

186.  In  Te  Warren,  Fed.  Cas.  17,191; 
Davis  V.  Turner  (C.  C.  A.,  4th  Cir.),  9  Am. 
B.  R.  704,  120  Fed.  605;  In  re  Culver  (D  C, 
Minn.),  23  Am.  B.  R.  779,  176  Fed.  450 

187.  In  re  Stoddard  Bros.  Lumber  Co. 
(D.  C,  Idaho),  22  Am.  B.  R.  435,  169  Fed. 
190,  affd.  sub  nom.  Mock  v.  Stoddard  (C.  C. 
A.,  9th  Cir.),  24  Am.  B.  R.  403,  177  Fed. 
611. 

188.  In  re  Webb,  Fed.  Oaa.  17,313;  In  re 
Herrick,  Fed.  Cas.  6,420;  Strause  v.  Hooper 
(D.  C,  N.  C.),  5  Am.  b;  R.  225,  105  Fed. 
590. 

189.  Strause  v.  Hooper  (D.  C,  N.  C), 
5  Am.  B.  R.  225,  105  Fed.  590,'  in  which 
case  the  respective  fathers  of  the  two  part- 
ners of  the  bankrupt  firm,  had,  prior,  to 
bankruptcy,  each  loaned  a  sum  of ;  money, 
with  intent  to  set  up  their  respective  sons 
in  business,  and  taken  as  security,  Ibonds 
or  notes  signed  by  both  partners  individu- 
ally. It  was  held  that  the  notes  were  the 
indavidual  debts  of  the  partners. 

Notes  signed  by  partner  in  his  own  name. 
—  In  the  case  of  In  re  Lehigh  Lumber  Co. 
(D.  C,  Pa.),  4  Am.  B.  R.  221,  101  Fed. 
216,  it  appeared  that  more  than  four  months 
prior  to  bankruptcy,  a  creditor  of  the  (bank- 
rupt firm  surrendered  a  claim  against  the 
firm  and  took  the  note  of  one  of  the  partners 
in  lieu  thereof,  which  was  renewed  from  time 
to  time  and  judgment  finally  entered  thereon 
within  four  months  of  the  bankruptcy  of  the 
firm;  it  was  held  that  such  creditor  ceased 
.  to  be  a  creditor  of  the  firm  upon  taking  the 
individual  note  and  the  giving  of  such  note 
and  the  judgment  thereon  did  not  constitute 
a  voidable  preference  as  against  the  firm. 

The  question  whether  an  indebtedness  is 
a  firm  or  individual  indebtedness  often  arises 
in  cases  where  all  the  members  h^e  incurred 
a  written  obligation  by  signing  their  respec- 
tive  individual   names   instead   of   the   firm 


name.  Where  this, is  the  case  the  weight  of 
authority  is  that  it  is  the  individual  indebted- 
ness of  each  of  the  memibers  of  the  firm  and 
not  a  partnership  indebtedness.  The  fol-  - 
lowing  authorities  under  former  bankruptcy 
act  are  in  \  point.  In  re  Webb,  Fed.  Cas. 
17,313;  In  re  Bucyrus  Machine  Co.;  Fed.  Cas. 
2,100;  L..  re  Miller,  1  N.  Y.  Leg.  Obs.  38;  In 
re  Herrick,  Fed.  Cas.  6,420 ;  In  re  Roddin, 
Fed.  Cas.  11,989.  See  also  In  re  Waren,  Fed. 
Cas.  17,191,  holding-that  in  such  case  there  is 
merely  a  presumption  that  the  obligation  is 
individ'ual  rather  than  firm,  and  that  the 
presumption  may  be  rebutted  if  in  fact  it 
is  a  firm  obligation.  In  the  case  of  In  re 
Thomas,  Fed.  Oas.  13,886,  8  Biss.  139,  a 
note  was  signed  by  the  partners  individually 
for  a  loan,  the  proceeds  of  which  went  to  the 
partnership.  The  court  cited  the  above' cases 
and  said :  "  Thus  it  results  that  after  the 
indorsement  or  individual  signature  of  one 
of  the  firm,  the  firm  creditor  would  have  no 
right  to  claim  against  the  individual  as- 
sets until  individual  creditors  have  been  first 
satisfied.  But  holding  the  individual  in- 
dorsement or  signature  the  firm  creditor 
may  in  the  first  instance  prove  against  the 
separate  as  well  as  the  joint  estate.  Now 
such  separate  liability  would  seem  to  be 
at  least  in  the  njiture  of  security,  though 
differing  radically  it  ia  true,  in  character 
and  form,  from  that  of  a  mortgage,  and  yet 
double  proof  by  the  firm  creditor  in  such 
cases  may  be  made  without  any  abatement 
of  advantage  which  his  diligence  has  se- 
cured." 

Mortgage  of  individual  property  to  secure 
partnership  obligation. —  The  bankrupts,  who 
were  joint  partners,  contracted  as  individuals 
for  the  purchase  of  certain  goods  on  the  in- 
stalment plan.  One  of  the  partners  gave 
a  bond  and  mortgage  on  his  individual 
property  as  security  for  the  payment  thereof, 
binding  himself  to  pay  the  obligation  to  the 
mortgagee.  Contract  of  sale,  bond  and 
inortgage  were  assigned  for  valuable  con- 
sideration before  any  default.  It  was  held 
that  under  the  State  law  which  inade  joint 
partners  severally  liable  for  partnership  obli- 
gations, the  partner  giving  the  mortgage  was 
a  principal   debtor,  and  not  a  guarantor  or 
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it  is  entered  on  the  firm  books  with  the  knowledge  of  the  creditor  and  pay- 
ments have  been  made  thereon  by  checks  on  partnership  funds.  ^^ 

(4)  Assumption  of  paetneeship  debts. —  The  question  as  to  whether  a 
debt  is  a  firm  or  an  individual  debt  arises  where  one  partner  has  bought  out 
the,  other  and  assumed  the  partnership  debts.  The  debts  thereby  become  the 
individual  debts  of  the  continuing  partner,  provided  the  firm  was  solvent  andr 
the  transaction  was  not  tainted  with  fraud. ^*^  It  does  not  necessarily  follow 
that  the  creditors  of  the  firm  must  look  to  the  continuing  partner  for  the  pay- 
ment of  their  debts.  If  the  bankruptcy  of  the  continuing  partner  ensues, 
the  creditors^  of  the  partnership  may  not  have  lost  their  lien  but  may  follow 
the  firm  assets  and  assert  the  priority  of  their  liens  in  respect  thereto. ^*^ 
If  the  partnership  creditors  either  impliedly  or  expressly  consent  to  the 
assumption  of  the  debts  by  the  continuing  partner  they  become  individual 
creditors  and  the  debts  are  provable  in  the  same  manner  as  the  other  indi- 
vidual debts.^®^  If  the  retiring  partner  is,  notwithstanding  the  transfer  of 
his  interest  in  the  firm  assets,  compelled  to  pay  any  of  the  debts  of  the  firms 


surety.  That  the  bond  and  mortgage  were 
assignable  with  the  debt  before  default  in 
payment  on  the  contract  of  sale;  and  tnat 
the  assignee  was  entitled  to  the  surplus  pro- 
ceeds of  the  sale  of  the  mortgaged  property, 
as  against  the  trustee  in  'bankruptcy  of  the 
individual  mortgagor.  In  re  Forse  &  Rose- 
boom  (D.  €.,  N.  Y.),  25  Am.  B.  R.  843,  184 
Fed.  85. 

Individual  notes  of  partner  pledged  as  se- 
curity for  firm  obligation. —  A  partner  un- 
der a  firm  contract  made  (by  him  personally 
with  "a  firm  creditor,  pledged  as  collateral 
for  a  firm  obligation  on  which  he  was  in- 
""  dorser  certain  notes  made  by  him  individ- 
ually to  the  firm  for  personal  loans,  and 
after  the  bankruptcy  of  the  firm  and  its 
members,  the  creditor  sold  the  collateral, 
pursuant  to  the  terms  of  the  contract.  It 
was  held  that  the  obligation  of  the  partner 
on  his  notes  to  the  firm  was  wholly  inde- 
pendent of  his  obligation  as  indorser  on  the 
firm  notes,  and  that  the  purchaser  of  the 
individual  notes  was  entitled  to  prove  a 
claim  thereon  against  the  individtial  estate 
of  such  partner.  In  re  White  (C.  C.  A., 
7th  Cir.),  25  Am.  B.  E.  541,-  183  Fed.  310. 
See  also  In  re  Effinger  (D.  C,  Md.),  25  Am. 
B.  R.  930,  184  Fed.  728.  Claims  against-  a 
partnership  based  on  notes  examined  and  held 
to  be  provalble.  Frederick  v.  '  Citizens 
National  Bank  (0.  C.  A.,  3d  Cir.),  37  Am. 
B.  :ft.  22,  231  Fed.  667. 

The  wife  of  a  partner  loaned  to  him  il>2,000, 
of  which  he  paid  $1,500  into  the  business, 
and  loaned  his  copartner  the  remaining  $500, 
which  he  put  into  the  'business  Thereafter 
the  wife  purchased  her  husband's  interest  in 
the  firm  which  was  of  value,  and  within  a 
few  days  sold  her  interest  to  the  copartner 
for  $1,500  taking  his  notes.  About  four 
month's  thereafter  the  copartner  filed  a 
petition  in  bankruptcy.  Held,  that  the  wife 
of  the  partner  was  entitled  to  prove  her 
claims  against  the  firm  assets,  as  the  partner- 


ship creditors  had  no  lien  on  the  property. 
Matter  bi  Baker  &  Edwards  (D.  C,  N.  Oar.), 
35  Am.  B.  R.  469,  224  Fed.  611. 

190.  Hibberd  v.  MoGill  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  lOZ,  129  Fed.  590,  affg.  10 
Am.  B.  R.  550,  123  Fed.  187.  See  First  Nat. 
Bank  v.  Bank  (C.  C.  A.,  9th  Gir.),  12  Am. 
B.  E.  429,  131  Fed.  422. 

191.  In  re  Downing,  Fed.  Cas.  4,044;  In 
re  Collier,  Fed.  Cas.  3,002;  In  re  Rice,  Fed. 
Gas.  11,750;  In  re  Long,  Fed.  Cas.  8,476; 
In  re  Pease,  Fed.  Cas.- 10,881.  Compare  also 
In  re  Denning  (D.  C.,  Mass.),  8  Am.  B.  R. 
133,  114  Fed.  219. 

192.  In  re  Gillette  (D.  C,  N.  Y.),  5  Am. 
B.  E.  123,  104  Fed.  769;  N.  Y.  Institution 
for  Deaf  &  Dumb  v.  Crockett,  17  Am.  B.  R. 
233,  241,  117  N.  Y.  App.  Div.  269,  102  N.  Y. 
Supp.  412;  In  re  Pease,  Fed.  Cas.  10,881; 
In  re  Lloyd,  22  Fed.  88 ;  In  re  Downing,  Fed. 
Cas.  4,044;  In  re  Rice,  Fed.  Cas.  11,750;  In 
re  D'e  Mare  (Ref.,  Miss.),  28  Am.  B.  R.  297. 

193.  In  re  Denning  (D.  C,  Mass.),  8  Am. 
B.  R.  133,  114  Fed.  219;  In  re  Keller  (D.  C, 
Iowa),  6  Am.  B.  R.  334,  336,  109  Fed.  118. 

If  the  creditor  does  not  assent  to  a  dis- 
solution of  the  partnership  and  the  assump- 
tion of  its  liabilities  by  one  of  the  partners, 
his  debt  remains  a  partnership  debt  and  a 
lien  upon  partnership  assets;  in  respect  to 
him  the  several  estates  are  to  be  treated  as 
though  the  transaction  had  not  taken  place. 
In  re  Worth  (D.  C,  Iowa),  12  Am.  B.  R. 
566,  130  Fed.  927. 

No  trust  or  lien  in  favor  of  partnership 
creditors. —  The  assumption  of  payment  of 
partnership  debts  by  one  partner  in  considera- 
tion of  an  absolute  conveyance  of  the  partner- 
ship property  to  him  by  the  other  creates  no 
trust  in  affd  fastens  no  lien  upon  the  property 
thus  conveyed  in  favor  of  the  partnership 
creditors  p{ior  to  any  request  for  the  inter- 
position of  a  court  to- administer  the  partner- 
ship property.  Sargent  v.  Blake  (C.  C  A.. 
8th  Cir.),  20  Am.  B.  R.  115,  160  Fed.  57. 


§  5-f.]       Proof  Against  and  Dividends  From  Each  Estate.  197 


he  is  subrogated  to  the  rights  of  the  firm  creditors  whose  debts  were  paid  by 
him,  and  the  amount  thereof  becomes  a  debt  against  the  continuing  partner.^"* 

(5)  Assumption  OF  INDIVIDUAL  DEBTS. —  Where  debts  of  an  individual 
member  of  the  firm  are  assumed  by  the  firm,  and  sufficient  consideration  is 
shown  to  support  the  assumption,  such  debts  may  become  partnership  debts.  ^^' 
Where  the  creditor  had  no  notice  of  the  assumption  of  the  individual  debt 
by  the  partnership  and  did  not  acquiesce  therein,  the  character  of  the  debt 
remains  unchanged.^^®  ..... 

f.  Proof  against  and  dividends  from  each  estate. —  Since  the  act  of  1861,  in 
England,  joint  and  several  creditors  have  been  permitted  to  prove  against 
and  receive  dividends  from  both  joint  and  separate  estates. ^^^  The  weight  of 
American  authority  has  always  been  in  favor  of  this  rule.^®^  Though  at  first 
glance  this  rule  seems  inequitable,  the  firm  and  the  individuals  are  separate 
entities  and  have  made  separate  contracts  and  may,  therefore,  be  held  to  the 
performance  of  them.  It  follows,  therefore,  that  under  certain  circumstances 
there  may  be  a  joint  and  several  liability  on  the  part  of  the  partners,  in  which 
case  a  creditor  may  file  double  proof,  both  against  the  partnership  assets  and 
against  the  individual  assets  of  each  partner.-^®^  Where  notes  or  other  obliga- 
tions for  a  partnership  debt  are  signed  or  assumed  by  the  partnership,  and 
by  one  or  more  of  the  partners  individually,  the  debt  is  both  joint  and  several, 
and  may  be  proved  both  against  the  estates  of  the  partnership  and  of  the 
partners.^*"*  This  principle  may  not  be  carried  to  the  extent  of  permitting 
double  proof  against  the  estates  of  the  partnership  and  the  partners,  where 
the  partnership  in  the  course  of  firm  business  converted  securities  belonging 

194.  In  re  Dillon  (D.  C,  Mass.),  4  Am.  In  re  McCoy  (C.  C.  A.,  7th  Cir.),  17  Am. 
B.  R.  63,  100  Fed.  627;  In  re,  Oarmichael  B.  E.  760",  150  Fed.  106,  it  was  held  tinat 
(D.  C.,  Iowa),  2  Am.  B.  R.  815,  i96  Fed.  594.       where  partners   for   the  benefit   of   the   firm 

195.  In  re  Dresser  (C  O.  A.,  2d  Cir!),  borrowed  money  upon  their  individual 
13  Am.  B.  R.  747,  135  S'ed.  495 ;  Merchants'  credit,  the  lender,  after  the  receipt  of  a 
Xat'l  Bank  v.  Thomas  (C.  C.  A.,  5th  Cir.),  dividend  from  the  partnership  estate,  might 
10  Am.  B.  R.  299,  121  Fed.  306;  Dacovich  prove  for  the  balajice  of  his  claim  against 
V.  Schley  (CO.  A.,  5th  Cir.),  13  Am.  B.  R.  the  bankrupt  estate  of  the  individual  part- 
752,  134  Fed.  72;  In  re  Speer  Bros.  (D.  C,  ners.  In  this  case  the  court  said:  "In 
Or.),  16  Am.  B.  R.  524,  144  Fed.  910;  First  EngMnd  the  old  rule  was  that  in  adminis- 
Xat'l  Bank  of  Miles  City  v.  State  Nat'l  tering  the  bankrupt  laws  of  that  country 
Bank  (C.  C.  A.,  9th  Cir.),  12  Am.  B.  R.  double  proof  agaiiist  the  partnership  es- 
429,  131  Fed.  422,  in  which  it  was  held  that  tate  and  th«  individual  estate  was  not  aJ- 
where  there  was  no  sufficient  evidence  to  lowed.  This  rule  has  not  been  followed  in 
sustain  a  finding  that  a  partnership  assumed  this  country  and  there  is  notliing  in  the 
the  indebtedness  of  one  partner  at  the  forma-  bankruptcy  act  showing  that  this  English 
tion  of  the  partnership,  the  notes  of  the  rule  was  intended  to  be  embodied  in  our 
firm  given  to.  a  bank  in  renewal  of  the  indi-  act.  Indeed  it  is  doubtful  if  the  old  rule 
vidua!  partner's  indebtedness,  are  not  partner-  is  now  in  force  in  England."  Citing  Emery 
ship  debts,  where  the 'bank  had  notice.  v.    Canal    Nutional    Bank,    Fed.  ,Cas.    4,446; 

196.  Hibberd  v.  MeGill  (C.  C.  A.,  3d  In  re  Bradley,  Fed.  Oas,  1,772;  In  re  Far- 
Cir.),  12  Am.  B.  R.  101,  129  Fed.  590.  num,    Fed.    Oas.    4,674;    Mead    v.    National 

197.  Compare  Baldwin  on  Bftnkrujjtcy  (8th  Bank  of  Lafayette,  Fed.  Cas.  9,366,  6  Blatehf. 
ed.),  p.  518.                                __  180.;   In  re  Bigelow,  Fed.  Cas.  1,397,  3  Ben. 

198.  In  re  Bigelow,  Fed.  Cas.  1,397;  Mead  146.  '  • 

V.   Bank,   Fed.   Oas.   9,366 ;    Emery  v.   Canal  Proof  against  partner  individually.—  Proof 

Bank,  Fed.  Cas.  4,446.  of  claim  against  a  bankrupt  partnership  upon 

199.  In  re  Cole  (0.  0.  A.,  2d  Cir.),  26  Am.       a  note  of  the  firm,   endorsed  by   a   meniber' 

B.  R.  352,  affg.  22  Am.  B.  R.  384,  169  Fed.       thereof,    and    also   upon    an    open    account, 
1002.  .  examined,  and  held  not  to  constitute  a  proof 

200.  Buckingham  v.  First-  Nat.   Bank    (C.       of  claim  against  the  member  of  the  firm  in- 

C.  A.,  6th  Cir.),  12  Am.  B.  R.  465,  131  Fed.       dividually     Adams  v.  Brown  &  Hill    (C.   0. 
192.  A.,  4th  Cir.),  35  Am.  B.  R.  302,  226  Fed.. 

Double  proof   of    debts. —  In   the    case   of      688. 
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to  a  claimant,  who,  waiving  the  tort,  proved  a  claim  based  upon  an  implied 
contract  against  the  partnership  estate.  Such  contract  is  an  obligation  of 
the  firm  and  not  of  the  individual  members.  ^''^ 

IX.  WHERE  ONE  OR  MORE  PARTNERS  ARE  SOLVENT. 

a.  In  general. —  Subsection  h  of  this  section  provides  that  "  In  the  event  of 
one  or  more  but  not  all  of  the  members  of  a  partnership  being  adjudged 
bankrupt,  the  partnership  property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  the  partner  or  partners  not  adjudged  bankrupt ;  "  in 
such  case  it  is  made  the  duty  of  the  solvent  partner  to  settle  the  partnership 
business  and  account  for  the  interest  of  the  partner  adjudged  bankrupt.  This 
provision  is  new,  but  is  declaratory  of  the  practice  under  the  former  law. 
The  subdivision  contemplates  a  case  where  one  or  more,  but  not  all,  of  the 
members  of  a  partnership  are  adjudged  bankrupt,  while  the  partnership  as 
such  is  not  before  the  court.^"^  This  doctrine  seems  to  spring  from  the  fact 
that  bankruptcy  works  a  dissolution  of  the  firm,  and  the  solvent  partner  may, 
therefore,  close  up  the  business  of  the  firm  as  if  the  bankrupt ,  member  were 
actually  dead.  The  provision  commanding  expedition  and  an  accounting  to 
the  trustee  should  also  be  noted. 

b.  Waiver  of  consent. —  The  right  to  administer  is  absolute,  unless  waived 
by  the  solvent  partner,^"*  It  would  seem  that,  by  allowing  an  adjudication  of 
partnership  bankruptcy,  as  by  making  no  response  when  served  with  notice 
as  provided  in. General  Order  VIII,  or  by  failing  to  disclose  the  relation  and 
knowingly  permitting  an  adjudication,  this  right  to  administer  will  be  deemed 
waived.  It  can  also  be  waived  by  a  writing  or  declaration  to  that  effect.^"* 
If  he  stands  by  without  protest  and  allows  the  assets  of,  the  partnership  to  be 
taken  into  the  custody  and  control  of  the  bankruptcy  court,  he  may  be  deemed 
to  have  given  his  consent.^"®  But  his  participatioii  in  the .  bankruptcy  pro- 
ceeding against  his  partner  by  the  presentation 'of  an  alleged  provable  claim 
upon  which  he  attempted  to  vote  for  a  trustee  will  not  constitute  a  waiver.^"® 

201.  Conversion  by  partnership.^ — In  the  202.  In  re  Junck  &  Balthazard  (D.  C. 
ease  of  Reynolds  v.  N".  Y.  Trust  Co.  (C.  C.  W.  Va.),  22  Am.  B.  R.  298,  169  Fed.  481. 
A.,  Ist  Cir.),  26  Am.  B.  R.  698,  188  Fed.  Construction  of  Section  s  (h).— Subsee- 
611,  the  court  said:  "Where  there  are  sepa-  tion  h  of  Section  5  is  not  applicable  to  a 
rate  and  distinct  express  contracts  of  the  cause  where  la  partnership  has  been  adjudged 
firm  and  of  a  copartner  to  pay  a  debt  eon-  a  bankrupt.  It  applies  ojily  where  less  than 
tracted  by  the  firm,  the  right  to  prove  all  of  the  memlbers  of  the  partnership,  but 
against  both  estates  may  Jbe  conceded.  If  not  the  partnership  itself,  have  been  so  ad- 
one  dealing  with  a  firm  procures  also  the  in-  judged.  Francis  v.  McNeal  (C.  C.  A.,  3d 
dividual  undertaking  of  a  partner  to  answer  Cir.),  26  Am.  B.  R.  555,  186  Fed.  481,  108 
for  a  firm  debt,  there  are  substantial  reasons  C.  0.  A.  459,  affd.-  228  U.  S.  '695,  30  Am. 
for  permitting  him  to  resort  to  both  estates.  B.  R.  .244,  57  L.  Ed.  1029;  Marnet  Oil  and 
An  additional  several  contract  of  a  partner  Gas  Oo.  v.  Staley  (C.  C.  A.,  5th  Cir.),  33 
is  not  implied  from  the  firm  transaction,  Am.  B.  R.  266,  218  Fed.  45. 
but  may  be  created  by  a  distinct  act  of  the  203.  Marnet  Oil  and  Gas  Oo.  v.  Staley  C 
copartner.  As. the  conversion  in  the  present  C.  A.,  5th  Cir.),  33  Am.  B.  R.  266,  218  Fed. 
case  was  by  the  firm  in  the  course  of  firm  45. 

business,  as  the  actual  participation  of  the  204.  In  re   Harris    (D.   C,   Ohio),   4   Am. 

partner  is  not  proved,  as  there  is  no  evidence  B.  R.  132,  108  Fed.  517 ;  In  re  Meyer  ( C.  C. 

that  his  individual  estate  benefited  by  the  A.,  2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976. 

firm   conversion     .     .     .     there    is    difficulty  205.  In  re  Harris   (Ref.,  Ohio),  4  Am.  B. 

in  finding  any  substantial  ground  to  imply  R.  132. 

from  the  circumstances  a  separate  contract  206.  Tate  v.  Brinser   (D.  C.,  Ba.),  34  Am. 

of  the  partner,  which  corresponds  to  an  ex-  B.  R.  660,  226  Fed.  878. 
press   individual   contract   to    answer   for   a 
firm  debt." 
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c.  Application  and  effect  of  subsection. —  This  subsection  does  not  apply 
where  the  solvent  partner  retired  shortly  before  the  bankruptcy  and  holds 
the  continuing  partner's  notes  for  his  interest  in  the  firm.^''^  It  merely  pre- 
serves to  an  existing  solvent  partner  the  right  to  administer  the  affairs  of  the 
partnership  if  he  so  desires ;  it  has  no  application  to  a  case  where  distinct 
proceedings  are  instituted  against  the  individual  members  of  a  partnership 
but  not  against  the  partnership  itself. ^"^  The  connection  between  subsections 
h  and  c  should  be  noted.  When  construed  together  they  provide  in  effect  that 
when  a  partnership  and  one  or  more  of  the  partners,  but  not  all  of  them  are 
adjudged  banii-upt,  those  who  are  not  so  adjudged  may  administer  the  partner- 
ship property,  and  a  fortiori  their  individual  property,  and  the  court  may 
not  do  so  without  their  congent,  but,  if  the  unadjudicated  members  consent, 
the  court  may  administer  the  partnership  property  and  their  individual 
estates.^**® 


207.  In  re  Denning  (D.  C.(  Mass.),  8  Am. 

B.  E.  133,  114  Fed.  219. 

I  208.  In  re  Mercur  (C.  C.  A.,  3d  Cir.),  10 
Am.  B.  R.  505,  122  Fed.  384;  Mahoney  v. 
Ward  (D.  C,  N.  C),  3  Am.  B.  R.  770,  100 
Fed.   278. 

209.  Rights  of  solvent  partner. —  In  the 
case  of  In  re  Bertenahaw  (C.  C.  A.,  8th  CSr.), 
19  Am.  B.  R.  577,  583,  157  Fed.  363,  the 
court  said:  "These  provisions  thus  in- 
terpreted are  fair,  just  and  reasonable. 
The  solvent-  partner  cannot  in  any  event 
escape  payment  of  the  debts  of  the  ■partner- 
ship. Bis  individual , property  is  subject  to 
attachment,  execution,  anid  to  the  processes 
of  the  law  to  satiety  them.  He  is  more 
competent  to  maniage  the  individual  prop- 
erty and  the  property  of  bis  fijim  which 
he  had  the  sihrewdness  and  ability  to  ac- 
cumulate, more  competent  to  convert  them 
into  money  and  to  apply  them  upon  his  ob- 
ligations, than  any  trustee  chosen  by  his 
creditors  can  be.  He  knows  the  property, 
its  value,  its  availability  for  various  uses, 
its  market.-  He  has  a  vital  interest  in  se- 
curing the  best  price  for  it,  and  the  fact 
that  it  is  his  property,  that  it  is  to  be  ap- 
plied to  his  debts,  gives  him  a  preferential 
equity  to  apply  it  speedily  and  efficiently 
to  the  payment  of  bis  obligations.  The  op- 
posite process  would  be  unreasonable,  un- 
fair to  those  who  have  accumulated  and 
preserved  the  property,  and  liable  to  much 
injustice."     See  also  Matter  of  Solomon   (D. 

C,  N.  Y.),  20  Am.  B.  E.  488,  163  Fed.  140; 


In  re  Junck  &  Baltbazard  (D.  C,  W.  Va.), 
22  Am.  B.  R.  298,   169  Fed.  481. 

Right  of  firm  trustee  to  administer  sepa- 
rate estate  of  partner  not  separately  ad- 
judicated.—  In  an  involuntary  proceeding 
against  a  partnership  wihich  is  unable  to 
pay  its  debts  in  full  even  with  separate  es- 
tates of  the  partners,  an  adjudication 
against  the  parijiership  alone  authorizes  the 
administration  of  the  separate  estate  of 
one  of  ithe  partners  by  the  trustee  in  bank- 
ruptcy of  the  firin,  particularly  where  such 
partner  has  neither  objected  to  .the  firm 
property  being  administered  nor  to  failure 
to  adjudicate  him  but  on  the  -  contrary  con- 
seruts  to  turn  over  his  property  for  admin- 
istration. Francis  v.  McNeal  228  U.  S.  695, 
30  Am.  B.  R.  244,  57  L.  Ed.  1029,  affg.  26 
Am.  B.  R.  555,  186  Fed.  481,  108  0.  C.  A. 
459.  See  also  In  re  Samuels  &  Lesser  (C. 
C.  A.,  2d  Cir.),  32  Am.  B.  R.  436,  215  Fed. 
845,  revg.  30  Am.  B.  R.  293,  207  Fed.  195. 

Appointment  of  solvent  member  as  trustee. 
—  Where  a  p3,rtnership  and  two  of  its  three 
members  are  insolvent  and  the  third  mem- 
ber, although  solvent,  consents  to  the  ad- 
ministration of  th6  firm  and  individual  as- 
sets, sectiSn  5h  of  tlhe  Bankruptcy  Act  ap- 
plies, and  an  adjudication  against  the  firm 
and  the  two  members  thereof  may  be  had, 
and  all  the  assets  administered  in  the  bank- 
ruptcy, court,  and  the  solvent  partner  will 
be  entitled  to  share  in  the  administration 
and  may  be  appointed  trustee.  Matter  of 
Kobre  et  al.  (D.  C,  N.  Y.),  35  Am.  B.  R. 
389,  224  Fed.  106. 


SECTION  SIX. 


EXEMPTION  OF  BANKRUPTS 

§  6.  Exemption  of  Bankrupts. — a.  This  act  shall  not  affect  the 
allowance  to  bankrupts  of  the  exemptions  which  are  prescribed  by  the 
State  laws  in  force  at  the  time  of  the  filing  of  the  petition  in  the  State 
wherein  they  have  liad  their  domicile  for  the  six  months  or  the  greater 
portion  thereof  immediately  preceding  the  filing  of  the  petition. 


Analogous  provisions:'  In  U.  S.;  Act  of  1867,  §  14  (as  amendpd  by  Act  of  June  8,  1872; 
and  by  Act  of  March  23,  1873),  R.  S.,  §  5045;  Act  of  1841,  §  3;  Act  of  1800,  §  34, 
35,  53. 

In  Eng.:  Act  of  1883,  §  64(2). 
Cross-references:  To  the  law:  Power  of  court  of  bankruptcy  to  determine  exemptions, 
§  2(11).  Schedules  of  bankrupt  to  contain  claim  of  exemptions,  §  7-a(8).  Schedules 
to  be  prepared  by  referee  in  case  of  bankrupt's  failure,  §  39-a  ( 6 ) .  Trustee  to  set 
apart  bankrupt's  exemptions,  §  47-a(ll).  Property  recovered  by  trustee  to  be 
part  of  estate  of  bajikrupt  unless .  exempt,  §  67 -e.  Exempt  property  not  to  pass  to 
trustee,  §  70-a. 

To  the  General  Orders:  Amendment  of  schedules',  XI.  Trustee  to  report  as  to  exemp- 
tions set  apart,  XWI. 

To  the  Forms:  Trustee's  report  of  exempted  property  —  Official,  No.  47.  Schedules 
containing  claim  of  exemption.  Form  No.  1,  Schedule  B  ( 5 ) .  .  Order  determining 
exemptions  when  no  trustee  appointed,  Supp.  Forms,  No.  77.  Exceptions  to  trustee's 
report,  Supp.  Forms,  No.  78.  Order  determining  exemptions,  Supp.  Forms,  No.  79. 
Petition  by  bankrupt  for  review  of  referee's  order  on  exemptions,  Supp.  Forms,  No.  80. 


SYNOPSIS   OP    SECTION. 

EXEMPTIONS  OF  BANKRUPT. 

I.  History  and  Constitutionality,  202. 

a.  History  in  general,  202. 

b.  In  the  United  States,  202. 

c.  Constitutionality,  203. 

n.  Jurisdiction  and  General  Rules  Governing  Exemptions,  203. 

a.  In  general,  203. 

b.  State  statutes  and  decisions  control,  203. 

c.  Residence  of  bankrupt,  205. 

d.  Claiming  exemption,  205. 
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II.  Jurisdiction  and  General  Rules  Governing  Exemptions — Continued: 

e.  Jurisdiction  of  court  of  bankruptcy,  205. 

(1)  In  general,  205. 

(2)  Administration  op  exempt  property,  206. 

(3)  Exempt  property  no  part  op  bankrupt  estate,  207. 

(4)  Determination  as  to  waiver  op  claim,  208. 

(5)  Jurisdiction   in   respect  to   exempt  property   and    claims 

THEREON,  210. 

f .  Trustees,  rights  and  duties,  210. 
m.  Right  of  Bankrupt  to  Exemptions,  212. 

a.  Domicile;  time  and  place,  213. 

b.  Assertion 'of  claim,  213. 

(1)  Necessity  op  assertion,  213. 

(2)  Compliance  with  state  statute,  213. 

(3)  Time  op  assertion,  214. 

(4)  Manner  op  assertion,  214. 

c.  Waiver  of  claim,  214. 

(1)  In  general,  214. 

(2)  Eppect  of  waiver,  216. 

(3)  Effect  op  waiver  note,  216. 
K        (4)  Withholding  discharge,  216. 

d.  Parties  entitled  to  exemptioris,  217. 

(1)  Right  is  personal,  217. 

(2)  Claim  by  or  for  benefit  of  wipe  or  children,  218. 

(3)  Household  or  head  of  a  family,  219. 

(4)  Claim  op  partners,  219. ' 

(5)  Exemptions  to  persons  in  certain  occupations,  222. 

e.  Effect  of  fraud  on  right  to  exemptions,  222. 

(1)  In  general,  222. 

(2)  Fraudulent  Concealment  op  assets,  223. 

(3)  Fraudulent  transfer,  224. 

(4)  ■  Preferential  transfer,  226. 

(5)  Acquisition  op  property  to  secure  exemptions,  227. 

f.  Exemptions  out  of  incumbered  property,  227.    - 

g.  Kinds  of  property  exempt,  229. 

(1)  In  general,  229. 

(2)  Watches,  wearing  apparel,  implements  op.  trade  and  the 

LIKE,  229. 

(3)  Homesteads,  231. 

(4)  Insurance  policies..  234. 

(5)  Pension  money,  236. 

(6)  Unpaid  purchase  money,  236. 

IV.  Practice,  236. 

a.  Exemptions  set  off  where  no  trustee  is  cippointed,  236. 

b.  Schedules  to  claim  exempt'ions,237. 

c.  Amendment  of  schedules  as  to  claim  of  exemptions,  237. 
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IV.  Practice — Continued: 

d.  Claim  of  specific  property,  238. 

e.  Sale  by  trustee  and  exemptions  out  of  proceeds,  240. 

f .  Exemptions  to  trustees'  report,  240. 

(1)  In  geneeal,  240. 

(2)  Who  may  take  exceptions;  right  of  bankrupt,  241. 

(3)  Report  and  exceptions  as  pleadings,  242. 

g.  Allowance  of  exemptions' proof  required,  242. 
•             h.  Costs  and  expenses,  243. 

V.  Table  of  Cases  on  Exemptions  under  Present  Law,  '243. 


I.  HISTORY  AND  CONSTITUTIONALITY. 

a.  History  in  general. —  Ever  since  bankruptcy  laws  ceased  to.be  essentially 
penal,  allowances  or  exemptions  to  the  bankrupt  have  been  sanctioned  by 
statute.  The  law  takes  his  property  from  him  and  gives  it  to  his  creditors. 
Anglo-Saxon  jurisprudence,  however,  has  for  nearly  two  centuries  decreed 
either  that  the  creditors  shall  make  the  bankrupt  an  allowance  such  as  will 
keep  him  and  his  family  from  want  until  he  can  begin  again,  or  else  shall 
permit  him  to  retain  a  specific  sum  to  the  same  end.  Tlie  former  is  at  present 
the  English  method;  the  latter  the  American.  By  §  64(2)  of  the  English 
act  of  1883  the  trustee,  with  the  permission  of  the  committee  of  inspection, 
may  from  time  to  time  make  an  allowance  to  the  bankrupt  for  his  support 
and  that  of  his  family.  Formerly,  the  English  bankrupt  was  given  a  certain 
proportion  of  his  assets  for  the  same  purpose.^ 

b.  In  the  United  States. —  Our  first  law,  besides  exempting  wearing  apparel 
and  beds  3nd  bedding  (§  18 )  and  -giving  an  allowance  for  the  necessary 
support  of  the  debtor  and  his  family  during  the  pendency  of  his  proceeding 
(§  53),  all-owed  him  a  small  percentage  of  the  assets,  with  an  upward  limit 
as  to  the  total,  but  on  a  sliding  scale  dependent  on  dividends  paid  to  creditors. 
This,  though  generous,  was  at  least  uniform  throughout  the  country.  The 
law  of  1841  was  also  uniform;  under  it  (§  3)  wearing-  apparel,  household 
furniture,  and  other  necessary  articles  to  the  value  of  not  over  $300,  were 
set  aside  by  the  assignee  for  the  bankrupt.  The  law  of  -1867,  as  araended 
(E.  S.,  §  5045),  re-,enacted  the  provisions  of  the  previous  law,  though  increasing 
the  upward  limit  to  $500,  and,  in  addition,  after  exempting  the  arms  and 
equipment  of  one  who  had  served  as  a  soldier,  gave  effect  to  the  exemption 
laws  of  the  States  to  such  extent  as  such  laws  were  more  liberal  than  the 
bankruptcy  law.  From  this  latter  idea,  our  present  far-reaching  clause  on 
exemption  sprang.  In  a  country  where  trade  is  necessarily  liquid,  and,  owing 
to  our  division  into  States,  the  dangers  from  diverse  exemption  laws  great 
by  the  express  provision  of  the  Federal  statute,  the  State  and  not  the  Federal 
law  determines  what  portion  of  his  estate  a  bankrupt  may  retain.  The  law 
as  to  exemptions  remains  as  originally  passed.  That  the  result  is  inequitable 
is  as  true  as  it  is  that  a  remedy  in  the  nature  of  a  uniform  national  exemption 
law  is  for  the  time  impossible.    Thus,  to-day,  in  some  States  the  law's  allow- 

1.  Compare  Massachusetts  Insolvency  LaM,  c.  163,  Revised  Laws  of  1901. 


6.] 


Jurisdiction  and  General  Rules. 


20-3 


ance  of  bread  money  is  the  same  as  that  under  the  law  of  1841 ;  in  others, 
it  is  so  large  as  often  to  exhaust  the  estate. 

c.  Constitutionality. —  One  grouud  of  attack  on  the  constitutionality  of  the 
bankruptcy  law  of  1867  was  that  it  was  not  uniform  as  to  exemptions.  There 
was  no  authoritative  determination  of  this  question  by  the  Supreme  Court. 
The  lower  courts, 'however,  almost  without  exception,  held  that  the  uniformity 
required  by  the  constitution  was  geographical  only,  and  that  the  law  was 
uniform,  though,  in  this  particular,  giving  effect  to  the  local  statutes  of  the 
debtor's  domicile.^  The  Supreme  Court  has  already  settled  the  question  under 
the  present  law,  by  declaring  that  law  constitutional  in  spite  of  its  want  of 
uniformity  as  to  exemptions,^  and  holding  that  the  system  is,  in  a  constitu- 
tional sense,  uniform  throughout  the  United  States,  when  the  trustee  takes 
in  each  State  whatever  would  have  been  available  to  creditors  if  the  bankrupt 
law  had  not  been  passed.* 

II.  JURISDICTION    AND    GENERAL    RULES    GOVERNING    EXEMPTIONS. 

a.  In  general. —  It  is  the  purpose  of  this  subdivision  to  set  forth  the  general 
principles  as  found  in  the  numerous  cases  on  the  subject.  For  decisions  under 
the  laws  of  1867  and  1841,  resort  should  be  had  to  the  text  bboks  and  digests 
of  the  periods.^ 

b.  State  statutes  and  decisions  control. —  The  State  law  controls  and  its 
meaning  is  fixed  .by  the  interpretation  of  the  highest  courts  of  the  State.®    It 


2.  In  re  Everett,  Fed.  Cas.  4,579,  9  N.  B. 
R.  90;  In  re  Beckerford,  Fed.  Oas.  1,209; 
In  re  Jordan,  Fed.  Cas.  7,514;  In  re  .Smith, 
Fed.  Cas.  12,996;  Darling  v.  Berry,  13  Fed. 
659;  Dozier  v.  Wilson,  84  Ga.  301.  Contra, 
In  re  Deckert,  Fed.  Oas.  3,728;  In  re  DTier- 
son,  Fed.  Cas.  4,117,  13  N.  B.  K.  183. 

3.  Hanover  Nat.  Bank  v.  Moyses,  186 
U.  S.  181,  8  Am.  B.  B.  1;  In  re  Rieftiard 
(D.  C,  N.  C),  2  Am.  B.  R.  506,  94  Fed. 
633;  In  re  Buelow,  2  N.  B.  N.  Rep,  26,  98 
Fed.  286;  In  re  Kean,  Fed.  Cas.  7,630,  8  N. 
B.  R.  401. 

4.  Constitutionality  of  section  as  to  ex- 
emptions.—  The  Supreme  Court  in  the  case 
of  Hanover  Nat..  Bank  v.  Moyses,  186  U.  S. 
181,  8  Am.  B.  R.  1,  46  L.  Ed.  1113,  concurs 
in  the  view  expressed  by  Chief  Justice  Waite 
in  In  re  Deckert,  2  Hughes,  186,  where  he 
said:  "The  power  to  except  from  the  opera- 
tion of  the  law  prcyperty  liable  to  exception 
under  the  exemption  laws  of  the  several 
states,  as  they  were  'actually  enforced,  v.as 
at  one  time  questioned  upon  the  ground  that 
it  was  a  violation  of  the  constructional  re- 
quirement of  uniformity,  but  it  has  thus  far 
been  sustained  for  the  reason  that  it  was 
made  a  rule  of  the  law  to  subject  to  the 
payment  of  debts  under  its  operation  only 
such  property  as  could  by  judicial  process 
be  miade  'available  for  the  same  purpose. 
This  is  not  unjust,  as  every  debt  is  con- 
tracted with  reference  to  the  rights  of  the 
parties  thereto  under  existing  exemption 
laws,  and  no  creditor  can  resisonably  com- 
plain if  he  gets  his  full  share  of  all  that  the 
law,  for  the  time  being,  places  at  the  dis- 
posial  of  creditors.     One  of  the  effects  of  a 


bankrupt  law  is  that  of  a  general  execution 
issued  in  favor  of  all  the  creditors  of  the 
bankrupt,  reaching  all  his  property  subject 
to  levy,  and  applying  it  to  the  payment  of 
all  his  4ebts  according  to  their  respective 
priorities.  It  is  quite  proper,  therefore, 
to  confine  its  operation  to  such  property  as 
other  legal  process  could  reach.  A  rule 
which  operates  to  this  effect  througlhout  the 
United  States  is  uniform  within  the  mean- 
ing of  that  term  as  used  in  the  Constitu- 
tion." 

5.  See  for  instance  American  Digest, 
Century  Edition,  "Bankruptcy,"  §§  656-678. 
.  6.  In  re  Duerson,  Fed.  Oas.  4,117;  In  re 
Camp  (D.  C,  Ga.),  1  Am.  B.  R.  165,  91 
Fed.  145;  In  re  Stevenson  &  King  (D.  C, 
N.  C.)„  2  Am.  B.  R.  230,  93  Fed.  789;  In  re 
Buelow,  98  Fted.  86;  In  re  Tobias  (D.  C, 
Va.),  4  Am.  B.  R.  555,  103  Fed.  68;  Rich- 
ardson V.  Woodward  (C.  C.  A.,  4th  Cir. ), 
5  Am.  B.  R.  94,  104  Fed.  873;  In  re  Ander- 
son (D.  C,  Mass.),  6  Am.  B.  R.  555,  110 
Fed.  141;  In  re  Manning  (D.  C,  Pa.),  7 
Am.  B.  R.  571,  112  Fed.  948;  In  re  Stone 
(D.  C,  Ark.),  8  Am.  B.  R.  416,  116  Fed.  35; 
Page  V.  Edmunds,  187  U.  S.  596,  9  Am.  B.  R. 
277,  47  L.  Ed.  318;  In  re  Wood  (D.  C, 
Wis.),  17  Am.  B.  R.  93,  147  Fed.  877;  In  re 
Stein  (D.  C,  Pa.),  12  Am.  B.  R.  384,  130 
Fed  377;  In  re  Owlings  (D.  C,  N,  C),  15 
Am.  B.  R.  472,  140  Fed.  739;  In  re  Para- 
more  V.  Bicks  (D.  C,  N.  C.),-'19  Am.  B.  R. 
130,  156  Fed.  208;  In  re  PfeiiTer  (D.  C,  Pa.), 
19  Am.  B.  R.  230,  155  Fed.  892;  In  re 
Burke  (D.  C  Ga.),  22  Am.  B.  R.  69,  168 
Fed.  994:  In  re  McCrary  Bros.  (D.  C,  Ala.), 
22  Am.  B.  R.  161,  169  Fed..  485;  In  re  Hast- 


204 


Exemption  of  Bankrupts. 


[§  6. 


has  always  been  the  policy  of  Congress,  both  in  general  legislation  and  in 
bankrupt  acts,  to  give  effect  to  the  State  exemption  laws/  But  a  court  of 
bankruptcy  will  not  enforce  an  unconstitutional  State  law ;  *  for  example, 
where  it  impairs  the  obligation  of  contracts.®  Nor  will  a  State  court  review  a 
determination  by  the  bankruptcy  court  as  to  what  property  is  exempt.^''  But 
if  there  are  no  State  decisions  construing  a  State  law,  or  &uch  decisions  are 
conflicting,  a  court  of  bankruptcy  will,  if  a  proper  case  is  presented,  construe 
and  apply  the  law  with  a  view  of  carrying  out  the  purpose  and  intent  of  the 
bankruptcy  act.^^  Exemption  laws  should  be  liberally  construed.^  If-  the 
decisions  are  interpretations  of  State  statutes  they  will  control;  but  if  they 
are  declarations  of  general  law  —  mere  definitions  of  property  —  they  may  be 
disregarded.^* 


ings  (C.  C.  A.,  &bh  Cir.),  24  Am.  B.  R.  360, 
181  Fed.  33;  In  re  Baker  (iC.  C.  A,  6th 
Oir),  24  Am.  B.  E.  411,  182  Fed.  392;  In  re 
Bassett  (D.  C,  W^sh.),  26  Am.  B.  E.  800, 
189  Fed.  410;  In  re  Thetford  (Eef.  Tex.),  28 
Am.  B.  E.  191;  People's  Natl.  Bank 
V.  Maxson  (Sup.  Ct.,  Iowa),  168  Iowa 
318,  33  Am.  B.  E.  765,  150  N.  W.  601;  Matter 
of  Crum  (D.  C.,  Ohio),  34  Am.  B.  E.  586,  221 
Fed.  729;  Grattan  v.  Trego  (C.  C.  A.,  8th 
Cir.),  34  Am.  B.  E.  889,  225  Fed.  705;  Matter 
of  Dean  (D.  C,  Cal.  Eef.),  34  Am.  B.  E.  156; 
Eaton  V.  Boston  Safe  Deposit  and  Trust  Co., 
240  U.  S.  427,  36  Am.  B.  R.  701,  60  L.  Ed. 
723;  Olmsted-Stevenson  Co.  v.  Miller  (C.  C. 
A.,  9th  Cir.),  36  Am.  B.  E.  816,  231  Fed. 
69;  Matter  of  Malone's  Estate  (D.  C, 
Idaho),  36  Am.  B.  E.  364,  228  Fed.  566; 
Matter  of  Safady  Bros.  (D.  C,  Wis.},  36 
Am.  B.  E.  6,  228  Fed.  538.  But  not  hy 
obiter  dicta.  In  re  Sullivan  (C  C.  A.,  8th 
Cir.),  17  Am.  B.  E.  578,  148  Fed.  115. 

The  construction  of  the  highest  judicial 
tribunal  of  a  State,  of  its  constitution  and 
of  its  statutes  which  establish  a  rule  of  prop- 
erty, is  controlling  lautlhority  in  the  courts 
of  the  United  States,  where  no  question  of 
right  under  the  constitution  and  laws  "of  the 
nation  is  involved  In  re  Wood  (D.  C,  Wis.), 
17  Am.  B.  R.  93,  147  Fed.  877:  It  is  well 
settled  that  the  debtor  must  comply  with  the 
State  law  in  order  to  claim  exemptions.  In 
re  Parish,  Fed.  Cas.  4,657,  2  N.  B.  R. 
168;  In  re  Gainey,  Fed.  Cas.  5,181,  2  N.  B. 
R.  525;  In  re  Jackson,  Fed.  Cas.  7,127,  2 
N.  B.  R.  508;  Guise  v.  State,  41  Ark.  249; 
Briggs  V.  McCullough,  36  Cal.  542;  Griffin 
V.  Sutherland,  14  Barb.  (N.  Y.)  456,  as  to 
effect  of  decisions  of  state  courts,  see  Am. 
Bankr.   Dig.    §   944. 

Decisions  of  territorial  courts. —  How  far 
the  decision  of  the  Supreme  Court  of  the 
territory  is  binding  on  this  court  may  admit 
of  question;  but  it  would  seem  that  the  de- 
cision of  the  highest  court  of  the  Territory 
construing  a  tefritorial  statute  should  have 
the  same  force  and  effect  as  a  decision  of 
the  Supreme  Court  of  the  State.  This  is 
esjjecially  true  where  the  decision  estab- 
lishes or  relates  to  a  rule  of  property.  In 
re  Scheir  (D.  C,  Wash.),  26  Am.  B.  R. 
,739,  188  Fed.  744. 


.  7.  Holden  v.  Stratton,  198  U.  S.  202,  14 
Am.  B.  R.  94,  49  L.  Ed.  1018.  As  to  effect 
of  state  statutes  on  exemptions,  see  Am. 
Bankr.  Dig.  §  944. '  r     .  '  .       : . , 

Force,  of  State  exemption  laws.-^  From 
the  organization  of  the  Federal  courts  imder 
the  judiciisiry  act  of  1789,  the  law  has  been 
that  creditors-  suing  in  these  courts  could 
not  subject  to  execution  property  of  fiheir 
debtor,  ejcem'pt  to  him  by  the  laws  of  the  . 
State.  The  same  rule  has  obtained  under 
the  bankrupt  acts,  which  have  sometimes  in- 
creased the  exemptions,  'notably  so  under  the 
act  of  1867,  but  have  never  lessened  or 
diminished  them.  An  intention  on  tihe  part 
of  Congress  to  Violate  or  abolish  this  wise 
and  uniform  rule  observed  from  the  cr^tion 
of  bur  Federal  system  should  -be  made  to 
appear'  by '  clear  and  unmistakable  language. 
It  will  not  be  presumed  froin  a  doubtful  or 
amibiguous  provision  fairly  susceptible  of 
any  other  construction.  Steele  v.  Buel  "('C. 
C.  A.,  8th  Oir.),  5  Am;  B.  R.  169,  104  Fed. 
972. 

8.  In  re  Everitt,  Fed.  Oaa.  4,579,  9  N.  B. 
R.  90;  In  re  Dillard,  Fed.  Cas.  3,912,  2 
Hughes,   190. 

9.  Gunn  v.  Barry,  15  Wall,  610,  21  L.  Ed. 
212. 

10.  WooHolk  v.  Murray,  44  Ga.  133 ;  Max- 
well V.  McOune,  37  Tex.   515. 

11.  Richardson  v.  Woodward  (C  C.  A., 
4th  Cir.),  5  Am.  B.  R.  94,  104  Fed.  873, 
citing  Marly  v.  Lake  Shore  R.  Co.,  146  U. 
S.  162,  36  L.  Ed.  925;  Provident  Sav.  Insti- 
tution V.  Massachusetts,  6  Wall.  630,  18  L. 
Ed.  907;  Randall  v.  Bingham,  7  Wall.  541, 
19   L.   Ed.   285. 

12.  Matter  of  Irving  (D.  C,  Ariz.),  34 
Am.  B.  E.  399,  220  Fed.  969;  In  re  Andrews 
&  Simonds  (D.  C,  Mich.),  27  Am.  B.  R. 
116,  193  Fed.  776.  The  .Spirit  of  the  Bank- 
rupt Law  in  the  matter  of  exemptions  is 
one  of  liability,  and,  under  facts  as  presented 
herein,  the  bankruptcy  court  will  allow  the 
homestead  exemption  recognized  "by  the 
state.  In  re  Culwell  (D.  C,  Mont.),  21  Am. 
B.  R.  614,  165  Fed.  828;  Brandt  v.  Mahew 
(C.  C.  A.,  9th  Cir.),  33  Am.  B.  E.  845,  218 
Fed.  422. 

13.  Page  V.  Edmunds,  187  U.  S.  596,  9 
Am.  B.  R.  277. 
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c.  Residence  of  bankrupt.—  The  section  provides  that  the  laws  of  the  State 
where  the  bankrupt  had  his  domicile  "  for  the  six  months  or  the  greater  portion 
thereof  immediately  preceding  the  filing  of  the  petition"  shall  control.^*  It 
makes  no  difference  where  the  property  is  situated,  if  it  is  exempt  under  the 
law  of  the  bankrupt's  domicile. ^^  The  right  of  the  bankrupt  to  his  exemption 
will  depend  upon  his  place  of  residence  at  the  time  the  petition  is  filed  against 
him.^« 

d.  Claiming  exemption. —  The  time  and  manner  of  claiining  exemptions  are 
regulated  by  the  bankruptcy  act,  and  the  general  orders  and  forms  applicable 
thereto."  Where  the  right  exists  it  must  be  claimed  as  prescribed  by  the  act.^* 
It  was  not  the  intent  of  the  section  to  enlarge  the  exemptions  available  to  the 
bankrupt  under  the  State  law;  ^^  if  exempt  property  is  not, subject  to  levy  and 
sale  under  a  State  statute,  it  cannot  be  made  to  respond  under  the  Federal 
act.^" 

e.  Jurisdiction  of  court  flf  bankruptcy.^(l)  Isr  general. —  A  court  of 
bankruptcy  has  jurisdiction  to  determine  the  merits  of  the  bankrupt's  claim 
to  exemptions,  but,  as  a  rule,  has  no  jurisdiction  over  tjie  property  claimed, 
except  to  set  it  aside  for  his  use^^  and  cannot  order  its  sale,^^  or  enforce  a 


14.  In   re   Grimes    (D.   C,  N.  C),  2  Am. 

B.  R.  160,  94  Fed.  800;  In  re  Woodard   (D. 

C,  N.  C),  2  Am.  B.  R  339,  95  Fed.  260; 
In  re  Buelow  (O.  C,  Wash.),  3  Am.  E.  R. 
389,  98  Fed.  86;  In  re  MclCutchen  (D.  C, 
S.  C),  4  Am. -B.  R.  SI,  100  Fed.  779;  In  re 
Lynch  (D.  C,  Ga.),  4  Am.  B.  E.  262,  101 
Fed.  579;  'McCarty  v.  Ooffin  (C.  C.  A.,  5th 
Oir.),  18  Am.  B.  R.  148,  150  Fed.  307;  Dun- 
can V.  Ferguson-MeKinney  Co.  (C.  C.  A., 
5tih  Cir.),  18  Am.  B.  R.  155,  150  Fed.  269; 
In  re  OTIara  (D.  C,  Pa),  20  Am.  B.  R.  714, 
162  Fed.  325. 

15.  In  re  Stevens,  2  Biss.  373,  Fed.  Oas. 
13  392 

is.  in  re  3assett  (D.  C,  Wash.),  26  Am. 
B.  R.  800,  189  Fed.  410.  'See  cases  cited 
under  "  Right  of  Banlcrupt  to  Exemptions  " 
post,  p.  212. 

17.  In  re  Friedrich  (€.  0.  A.,  2d  Cir.), 
3  Am.  B.  R.  801,  100  Fed.  284;  In  re  Kane 
(■C.-C.  A.,  7th  Cir.),  11  Am.  B.  R.  533,,  127 

•Fed.  552;  Matter  of  McCldntock  (D.  C, 
Ohio, 'Ref.),  13  Am.  B.  E.  606;  Lipman  v. 
'  Stein  (C.  C.  A.,  3d  Cir.),  14  Am.  B  R.'30, 
134  Fed.  235;  Burke  v.  Guarantee  T.  &  T. 
Co.  (C.  C.  A.,  3d  ar.),  14  Am.  B.  R.  31, 
134  Fed.  562.  In  re  Culwell  (D.  C,  Mon.), 
21  Am.  B.  R.  614,  165  Fed.  828;  In  re  Burn- 
ham  (D.  C,  Wash.),  30  Am.  B.  R.  270,  202 
Fed.  762;  Brandt  v.  Mayhew  (C.  C.  A.,  9th 
Cir.),  33  Am.  B.  E.  845,  218  Fed.  422. 

The  rules  and  forms  in  regard  to  exemp- 
tions prescribed  by  the  Silpreme  Court  under 
the  (bankruptcy  act  have  the  force  and  effect 
of  law,  and  where  a  bankrupt  fails  to  make 
claim  for  exemption  in  the  manner  and 
within  the  time  legally  prescribed  there- 
for, he  thereby  waives  any  right  to  the  ex- 
emption that  he  might  have.  In  re  Gerber 
(C  C.  A.,  9th  Cir.),  26  Am.  B.  E.  608,  186 
Fed.  693. 

18.  In  re  Kane    (C.   C.   A.,   7th   Cir.),   11 


Am.  B.  R.  533,  127  Fed.  552,  in  whicfh  the 
eourfc  says:  "Courts  of  bankruptcy  are 
not  controlled  as  to  the  time  or  the  man- 
ner in  which  claims  for  exemptions  may 
be  preferred  in  bankruptcy.  The  exemptions 
provided"  by  the  law  tii  the  state  are  allowed 
by  the  bankruptcy  act,  but  the  manner  of 
claiming  such  exemptions,  and  of  setting 
them  apart  and  awarding  them,  is  regulated 
by  the  bankruptcy  act."  In  re  Friedriclh  (C 
C.  A.,  6th  Cir.),  3  Am.  B.  E.  801,  100  Fed. 
284;  Lipman  v.  ;Stein  (C.  C.  A.,  3d  Cir.),  14 
Am.  B.  R.  30,  134  Fed.  235;  In  re  Le  Vay 
(D.  C,  Ba.),  11  Am.  B.  R.  114,  125  Fed. 
920. 

19.  In  re  Boyd  (D.  C,  Iowa),  10  Am.  B. 
E.  337,  120  Fed.  999.  ' 

20.  iSmalley  v.  Laugenour,  196  U.  S.  93, 
49  L.  E.  400,  13  Am.  B.  R.  692;  In  re  Fisher 
(D.  C,  Va.),  15  Am.  B.  R.  652,  142  Fed. 
205. 

81.  In  re  Camp  (D.  C,  Ga:),  1  Am.  B.  E. 
165,  91  Fed.  749;  In  re  Hatch  (D.  €.,  Iowa), 
4  Am.  B.  R.  349,  102  Fed.  280;  In  re  Hill 
(D.  C,  Ga.),  2  Am.  B.  R.  798,  96  Fed.  185; 
Woodruff  V.  Cheeves  (C.  C.  A.,  5th  Car.),  5 
Am.  B.  R.  296,  105  Fed.  601,  revg.  In  re 
Woodruff  (D.  C,  G-a.),  2  Am.  B.  E.  678,  96 
Fed.  317;  In  re  Little  (D.  C,  Iowa),  6 
Am.  B.  R.  681,  110  Fed.  621 ;  Powers  Dry 
Good's  Co.  v.  Nelson  (D.  C,  N.  D.),  10  N. 
Dak.  580,  88  IS.  W.  703,  7  Am.  B.  R.  506, 
and  foot-note;  In  re  Jackson  (D.  C,  Pa.), 
8  Am.  B.  R.  594,  116  Fed.  46;  Lookwood  v. 
Exchange  Bank,  190  U.  S.  294,  10  Am.  B.  E. 
107,  47  L.  Ed.  1061;  In  re  Brumbaugh  (D. 
C,  Pa.),  12  Am.  R.  R.  204,  128  Fed.  971; 
In  re  Boyd  (D.  C.,''lowa),  10  Am.  B.  R. 
337,  120  Fed.  999;  McKenhey  v.  Cfteh^y;-118 
Ga.  387,  11  Am.  B.  R.  54,  45  S.  E.  433;  In 
re  Hartsell  (D.  C,  Ala.),  15  Am.  B.  R.  177, 
140  Fed.  30;  In  re  Castleberry  (D.  C.j  Ga.), 
16   Am.   B.   E.    159,    143    Fed.    1,018 ;    In   re 
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mortgage  against  it.^*  This  jurisdiction,  so  far  as  it  goes,  is  exclusive.^* 
The  Federal  courts  are  not  bound  to  follow  the  State  courts  in  the  matter  of 
the  time  of  filing  the  declaration  of  the  claim  of  exemptions  and  may  allow 
amendment  of  the  claim  after  the  original  schedule  has  heen/filed.^" 

(2)  Administeation  of  exempt  peopeety. —  As  soon  as  the  right  of  the 
bankrupt  to  the  exemption  claimed  is  determined,  the  court's  jurisdiction 
over  the  exempt  property  ceases.  The  bankruptcy  court  has  no  further  control 
over  it.  The  court  has  no  power  to  administer  or  distribute  it,  with  the  other 
assets  of  the  bankrupt  estate.^®     Where  the  exempt  property  is  commingled 


HigMeld  CD.  C,  Pa.),  21  Atti.  B.  R.  92, 
163  Fed.  784;  In  re  McCrary  Bros.  (D.  C, 
Ala.),  22  Am.  B.  R.  61,  169  Fed.  485;  In  re 
MacKissic  (D.  C,  Pa.),  22  Am.  B.  R.  817, 
171  Fed.  219;  Matter  of  Cheatliam  ('D.  C, 
Ky.),  31  Am.  B.  E.  520,  210  Fed.  370; 
Matter  of  Haas  (D.  C,  Pa.), ^32  Am.  B.  E. 
■284,  213  Fed.  694.  Bank  of  Meudon  v.  Mell 
i(Kan.  Oity  Ct.  of  App.,  Mo.),  185  Mo.  App. 
510,  33  Am.  B.  R.  777,  172  S,  W.  484-  Trust 
Natl.  Bank  v.  Orten  (Okla.  Sup.  Ct.),  43 
Okl.  325,  33  Am.  B.  R.  108,  142  Pa<;.  1096; 
Matter  of  Dean  (D.  C,  Cal.  Eef.),  34  Am. 
B.  R.  156;  Matter  of  Brown  (D.  C,  Ky.), 
35  Am.  B.  R.  826,  228  ,Fed.  533. 

Exempt  property  not  in  possession  of 
court. —  Exempt  property  is  never  really  in ' 
the  bankruptcy  court,  nor  is  the  owner  di- 
vested of  his  title  where  he  properly  urges 
his  claim  for  exemption.  The  court  has  no 
jurisdiction  of  it  except  to  set  it  aside  as 
exempt  property.  Bogart  v.  Cowboy  State 
Bank  and  Trust  Co.  (Tex.  Civ.  App.),  37 
Am.  B.  R.  387,  182  S.  W.  678. 

22.  Ingram  v.  Wilson  (C.  C.  A.,  8th  Oir.), 
11  Am.  B.  R.  192,  125  Fed.  913. 

23.  In  re  Hatch  (D.  C,  Iowa),  4  Am.  B. 
R.  349,  102  Fed.  280,  and  note. 

24.  In  re  Overstreet  (D.  C,  Ark.  Ref.),  2 
Am.  B.  R.  486 ;  In  re  Bragg,  2  N.  B.  N.  Rep. 

-82;  In  re  Nunn  (Ref.  Gu.),  2  Am.  B.  R. 
664;  McGahan  v.  Anderson  (C.  C.  A.,  4th 
Cir.),  7  Am.  B.  R.  641,  113  Fed.  115;  In  ire 
Lucius  (D.  C,  A-la.),  10  Am.  B.  E.  653,  124 
Fed.  455,  and  cases  cited;  Lun  v.  Henry 
(Hawaii  Sup.  Ct.),  35  Am.  B.  E.  795,  22 
Haw,   160. 

.25.  Matter  of  Irving  (D.  C,  Ariz.),  34 
Am.  B.  R.  399,  220  Fed.  969. 

26.  Bell  V.  Dawson  Grocery  Co.,  12  Am. 
B.  E.  161,  120  Fed.  628;  In  re  Lucius  (D.  C, 
Ala.),  10  Am.  B.  R.  653,  124  Fed.  455;  In- 
gram V  Wilson  (C.  C.  A.,  8tih  Cir.),  11  Am. 
B.  R.  192,  125  Fed.  913;  In  re  Paramoie  & 
Ricks  (D.  C,  No.  Car.),  19  Am.  B.  R.  130, 
156  Fed.  208;  In  re  Blanchard  &  Howard 
(D.  C  N.  Car.),  20  Am.  B.  R.  422,  161  Fed. 
797;  First  National  Bank  of  Cleveland  v. 
Orten  (Okla,  iSup.  Ct.),  43  Old.  325,  33  Am. 
B.  R.  108,  142  Pao.  1096. 

Bankruptcy  court  may  not  administer.— 
Exempt  property  never  becomes  assets  in 
the  bankruptcy  court  for  administration. 
Beyond  setting  it  aside  the  trustee  has  no  con- 
cern with  it.    In  re  Edwards  (D.  C,  Ala.), 


19  Am.  B.  R.  632,  156  Fed.  794;  In  re  Sea;- 
boldt  (D.  C,  N.  Car.),  8  Am.  B.  E.  57,  113 
Fed.  766;  In  re  Wells  (D.  C,  Mo.),  8  Am. 
B.  E.  75,  105  Fed.  762;  In  re  Seydel  (D.  C, 
Iowa),  9  Am.  B.  R.  255,  118  Fed.  208;  In 
re  Hill  (D..  C,  Ga.),  2  Am.  B.  R.  798,  96 
Fed.  185;  Sharp  v.  Woolslare  (iSup.  Ct., 
Pa.),  25  Pa.  Super.  Ct.  251,  21  Am.  B.  R.  88; 
In  re  Culwell  (D.  C,  Mon.),  21  Am.  B.  E. 
614,  165  Fed.  828;  In  re  MacKissic  (D.  C, 
Pa.),  22  Am.  B.  R.  817,  171  Fed.  259. 

Control  ceases  on  setting  apart  exempt 
property. — ^In  the  case  of  ixickwood  v.  Ex- 
change Bank,  190  U.  S.  294,  10  Am.  B.  R. 
107,  47  L.  Ed.  1061,  the  court  fiaid:  "The 
fact  tliat  the  Act  of  1898  confers  upon  the 
court  of  bankruptcy  authority  to  control  ex- 
emipt  property,  in  order  to  set  aside  and  thus 
exclude  it  from  the  assets  of  the  bankrupt 
estate  to  be  administered,  offers  no  ground 
for  holding  that  the  court  of  bankruptcy 
must  administer  and  distribute,  as  included 
in  the  assets  of  the  estate,  the  ^very  prop- 
erty which  the  act  in  unambiguous  lan- 
guage declares  shall  not  pass  from  the  bank- 
rupt or  become  part  of  the  bankrupt  assets. 
The  two  provisions  of  the  statute  must  be 
construed  together  and  both  be  giyen  effect. 
Moreover,  the  want  of  power  in  the  court  of 
bankruptcy  to  administer  exempt  property, 
is  shown  by  the  context  of  the  -act,  since 
throughout  its  text  exempt  property  is  con- 
trasted with  property  not  exempt,  the  latter 
alone  constituting  the  assets  of  the  bank- 
rupt estate  subject  to  administration." 

The  bankruptcy  court  may  exercise  juris- 
diction over  exempt  property  only  to  the 
extent  necessary  to  see  that  the  trustee  sets 
it  aside  and  to  dispose  of  such  questions  as 
may  arise  incident  to  that  process.  In  re 
Jackson  (D.  C,  Pa.),  8  Am.  B.  R.  594,  116 
Fed.  46.  The  language  in  section  6,  together 
wiith  that  used  in  70-a,  leaves  no  room  to 
doubt  that  exempt  property  which  has  been 
set  apart  to  the  bankrupt  is  not  subject  to 
administration  by  the  trustee  or  by  a  court 
of  bankruptcy.  Woodruff  v.  Cheeves  (C.  C. 
A.,  5th  Cir.),  5  Am.  B.  R.  296,  105  Fed.  60l; 
In  re  Remmerde  (D.  C,  Iowa),  30  Am.  B.  R. 
701,  206  Fed.  826. 

Jurisdiction  of  bankruptcy  court  over  ex- 
empt property. —  The  action  of  the  trustee 
in  bankruptcy  in  setting  apart  to  the  bank- 
rupt property  exempt  under  the  State  law- 
may  be  excepted  to  and  the  propriety  of  his 
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and  undivided  from  other  property  of  the  bankrupt  estate,  the  bankruptcy 
court  retains  jurisdiction  of  the  property  until  separation  is  made.^^  A  court 
of  bankruptcy  has  no  jurisdiction  to  protect  or  enforce  against  exempt  prop- 
erty, which  has  been  set  apart  to  the  bankrupt  liens  or  other  rights  of  creditors 
pertaining  to  such  property.^^  It  cannot  enforce  even  an  admitted  lien  on 
exempt  property,^®  or  defend  such  property  from  adverse  claims  that  may  or 
may  not  be  extinguished  by  the  bankruptcy  proceedings.^"  Until  the  bankrupt 
has  established  what,  if  any,  of  the  property  belongs  to  him  as. exempt,  freed 
from  the  claim  of  his  trustee  in  bankruptcy,  he  is  in  no  position  to  maintain 
trover  in  the  State  court  for  the  conversion  of  such  property.^^  . 

(3)  ExEiiPT  PEOPEETY  NO  PART  OF  BANKEUPT  ESTATE. —  The  cases  already 
cited  lead  to  the  conclusion  that  property  set  apart  to  a  bankrupt  under  his 
claim  to  exemption  forms  no  part  of  his  estate  in  bankruptcy. ^^    Haying  set 


action,  either  as  to  whether  the  exemption 
was  lawful  or  whether  too  little  of  the  prop- 
erty of  the  bankrupt  has  been  set  apart  is 
open  to  final  determination  by  the  banlc- 
ruptcy  court;  but  after  the  proper|;y  is  set 
apart  as  exempt  neither  the  trustee  nor  the 
bankruptcy  court  has  any  further  authority 
over  it.  Matter  of  Cheatham  (D.  C,  Ky.), 
31  Am.  B.  R.  520,  210  Fed..  370. 

Title  to  exempt  property. —  Exempt  prop- 
erty does  not  constitute  any  part  of  the  es- 
tate in  bankruptcy.  Exemptions  are  created 
by  the  State  law,  and  the  function  of  the 
bankruptcy  court  is  to  sever  the  property 
found  to  be  an  exemption  from  the  estate  of 
the  bankrupt,  the  title  remaining  in  the 
bankrupt.  Matter  of  Elkin  (t).  C,  N.'J.), 
34  Am.  B.  R.  134,  218  Fed.  971. 

27.  Bank  of  N ez  Perce  v.  Pindel  ( C.  C.  A., 
9th  Cir.),  28  Am.  B.  R.  69,  193  Fed.  917. 

28.  Bogart  v.  Cowboy  State  Bank  &  Trust 
Co.,    (Tex.  -Civ.   App.),   37   Am.    B.   R.   387, 
182  S.  W.  678;   Woodruff  v.  Cheeves   (C.  C. 
A.,  SthiOir.),  5  Am.  B.  R.  -296,  l05  Fed.  601;^ 
Matter  of  Anderson    (D.    C,   Ga.),   35   Am.'' 
B.  R.  487,  224  Fed.  790, 

Enforcement  of  liens.  The  better  opinion 
is  that  the  bankruptcy  court  has  no  jurisdic- 
tion either  to  enforce  a  lien  upon  exempt 
property,  nor  to  determine  the  rights  of 
creditors  asserting  a  waiver  against  such 
property;  In  re    Hateh   (D.  C,  la.),  4  Am. 

B.  E.  349,  102  Fed.  280;  In  re  Grimes   (D. 

C,  N.  C),  2  Am.  B.  R.  730,  96  Fed.  529, 
holding  that  when  the  exempt  property  has 
passed  out  of  the  possession  and  control  of 
the  bankruptcy  court,  such  court  has  no 
longer  any  jurisdiction  to  defend  the  prop- 
erty from  adverse  claims  or  liens  that  may 
not  have  'been  extinguished  by  the  bank- 
ruptcy proceedings,  nor  can  it  entertain  a 
proceeding  to  enforce  a  lien  upon  suc^  prop- 
erty; In  re  Camp  (D.  C,  0<a.),  1  Am.  B.  R. 
165,  91  Fed.  745. 

Whether  any  creditor  has,  -  under  certain 
conditions,  a  superior  right  in  or  to  the 
exempt  property  of  a  bankrupt  is  a  question 
to  be  litigated  in  the  State  courts  and  not  in 
the  bankruptcy  courts.  Matter  of  Brown 
(D.  C,  Ky.),  35  Am.  B.  E.  826,  228  Fed.  533. 


Sale  of  a  homestead,  yrhiah  has  'beesn  set 
aside  as  exempt,  cannot  be  ordered  by  a  bank- 
ruptcy court.  Exempt  property  constitutes 
no  part  of  the  bankrupt's  assets.  Matter  of 
Yungbluth  (C.  C.  A.,  9th  Cir.),  34  Am.  B.  R. 
299,  220  Fed.   110. 

29.  In  re  Hartsell    (D.  C,  Ala.),   15  Am. 

B.  R.  177,  140  Fed.  30;  In  re  Castleberry  (D. 

C.  Ga.),  16  Am.  B.R.  159,  14:3  Fed.  1,018; 
First  National  Bank  of  Portal  v.  Xee  (N. 
Dak.  Sup.  Ct.),  25  JST.  Dak.  197,  34  Am.  B. 
E.  535,  141  N.  W.  716,  holding  that  an  at- 
tachment lien  against  exempt  property  is 
not  affected  by  bankruptcy. 

30.  Jeffries  v..  Bartlett,  20  Fed.  496;  Lock-- 
wood  v..  ExehangeBank,  190  U.  S.  294,  10 
Am.  B.  R.  107,  47  L.  Ed.  1061. 

31.  Lun  V.  Henry  (Hawaii  Sup.  Ct.),  35 
Am.  B.  R.  796,  22  Haw.  160. 

32.  Locbwood  v.  Exchange  Bank,  190  U. 
S.  294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061; 
In  re  Brumbaugh  (D.  C,  Pa.),  12  Am.  B.  E. 
20^,128  Fed.  971;  In  reLe  Vay  (D.  C,  Pa.), 
11  Am.  B.  R.  114,  125  Fed.  990;  Jewett  v. 
Huffman,  14  N.  Dak.  110,  13  Am.  B.  R.  738, 
103  N.  W.  408;  In  re  Edwards  (D.  C,  Ala.), 
19  Am.  B.  R.  632,  156  Fed.  794;  Matter  of 
Snyder  (D.  C,  Pa.),  32  Am.  B.  R.  500,  216 
Fed.  989;  First  -National  Bank  v.  Orten 
(Okla.  Sup.  Ct.),  43  Okl.  325,  33  Am.  B.  R. 
108,  142  Pac.  1096.  See. Am.  Bankr.  Dig. 
§  950. 

In  re  Ya,ger  (D.  C,  Pa.),  25  Am.  B.  R.  51, 
182  Fed.  951,  the  court  holds  that  property 
set  apart  to  a  bankrupt  under  his  claim  to 
exemptions,  forms  no  part  of  the  estate,  and 
the  referee  had  no  right  to  diminish  it  by 
allowing  therefrom  among  other  things,  his 
own  commissions  and  expenses,  the  trustee's 
commissions 'and  counsel  fees  of  the  attor- 
neys, both  for  the  bankrupt  and  the  trustee. 

A  homestead  is  not  an  asset  of  a  bankrupt 
estate,  and  is  beyond  the  reach  of  creditors  and 
likewise  of  the  trustee  who  represents  them. 
A  voluntary  conveyance  of  a  homestead  is 
not  fraudulent  as  to  creditors,,  who  cannot 
take  the  homestead  and  have  no  concern  about 
what  the  grantor  receives.  Seig  v.  Greene 
(C.  C.  A.,  Sth  Cir.),  35  Am.  B.  E.  150,  225 
Fed.  955. 
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it  aside  for  his  use  any  creditor  desiring  to  subject  the  property  to  the  pay- 
ment of  a  debt  must  pursue  his  remedy  in  the  State  court. ^*  A  decree;  of  the 
Federal  court  setting  aside  to  a  bankrupt  and  his  wife  certain  land  as  a 
homestead  is  not  binding  upon  a  creditor  who  was  not  a  party  to  the  banJc- 
ruptcy  proceeding.**  The  trustee  has  no  title  to  the  ©xempt  property,  but 
only  a  qualified  right  to  possession. ^^  The. title  to  such  property  is  in  the 
bankrupt,*®  and  descends  to  his  heirs  or  legal  representatives  upon  his  death.*^ 
For  instance^  a  policy  of  life  insurance  for  the  benefit  of  the  wife  of  the 
insured,  which  is  protected  from  the  creditors  of  her  husband  by  a  State 


33.  Newberry  Shoe  Co.  v.  Collier  (iSup. 
Ct,  Va.),  Ill  Va.  288,  25  Am.  B.  E.  130, 
68  S.  E.  974;  In  re  BasSi  Fed.  Cas.  1,091,  in 
which  Judge  Bradley  said:,  "In  other  words 
it  is  made  as  clear  as  aiiything  can  he,  that 
such  exe.mpted  property  constitutes  no  part 
of  the  assets  in  bankruptcy.  The  exemption 
is  created  by  the  state  law  and  the  assignee 
acquires  no  title'  to  the  exempt  property.  If 
the  creditor  has  B.  clkiim  against  it,  he  must 
prosecute  that  claim  in  the  court  which  has 
jurisdiction  over  the  property  which  the 
bankrupt  court  has  not."  See  In  re  Eem- 
merde  (D.  C,  Iowa),  30  Am.  B.  R.  701,  206 
Fed.  826;  Matter  of  Elkin  (D.  C,  N.  J.),  34 
Am.  B.  E.  134,  218  Fed.  971. 

Enforcement  of  chattel  mortgage  against 
exempt  property. —  Where  a  debtor  within 
four  months  of  bankruptcy  executed  a  chat- 
tel mortgage  on  a  stock  of  merchandise  which 
was  declstred  to.  be  an  unlawful  preference 
and  an  act  of  bankruptcy  and  the  property 
placed  in  the  possession  of  the  trustee  but 
the  bankrupt  allowed  under  the  State  law  to 
select  $300  worth  of  the  merchandise  as  an 
exemption,  the  property  selected  remained:  un- 
affected by  the  bankruptcy  proceeding  and 
consequently  subject  to  the  mortgage.  Bank 
of  Mendon  v.  Mell  (Kan.  City,  Ct.  of  App., 
Mo.),  185  Mo.  Aj)p.  510,  33  Am.  B.  R.  777, 
172  S.  W.  484. 

34.  Bogart  v.  Cowboy  State  Bank  &  Trust 
Co.  (Tex.  Civ.  App.),  37  Am.  B.  R.  387,  182 
S.  W.  678. 

35.  See  §  70-a;  In  re  Hill  (D.  C,  Ga.), 
2  Am.  B.  E-  798,  96  Fed.  185;  In  re  Dur- 
ham (D.  C,  Ark.),  4  Am.  B.  E.  7-6D,  104 
Fed.  231;  In  re  Wells   (D.  C,  Ark.),  5  Am. 

B.  E.   308,   105   Fed.   762;    In  re  Mayer    (€. 

C.  A.,  7th  Cir.),  6  Am.  B.  E.  117,  108  Fed. 
599;  In  re  Seabolt  (D.  C,  N.  C),  8  Am. 
B.  R.  .57,  113  Fed.  766;  In  re  Nye  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  E.  142,  133  Fed. 
33;  Lockwood  v.  Exchange  Bank,  190  U.  S. 
294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061; 
In  re  Edwards  (D.  C,  Ala.),  19  Am.  B.  R. 
632,  156  Fed.  794;  Pinous  v.  Meinhard  & 
Bro.    (Ga,  iSup.   Ct.),   139   Ga.   365,  32  Am. 

B.  E.  123,  77  S.  E.  82;  Matter  of  French  (D. 

C,  N.  Y.),  37  Am.  B.  E.  289,  23l' Fed.  255. 

36.  Sohlitz  V.  Schatz,  Fed.  Cas.  12,459,  2 
Bisa.  248;  In  re  Hester,  Fed.  Cas.  6,437,  5 
N.  B.  R.  285;. In  re  Hunt,  Fed.  Cas.  6,883, 
5  N.  B.  E.  493;  Bush  v.  Lester,  55  Ga.  579, 
15  N.  B.  E.  38;  Simpson  v.  Houston,  97 
N.  C.  344;  Wilkinson  v,  Waite,  44  Vt.  508; 


Bank  of  Nez  Perce  v.  Pindel  (C.  C.  A.,  9th 
Cir.),  28  Am.  B.  E.  69,  193  Fed.  917. 

The  title  to  property  of  the  bankrupt, 
which  is  generally  exempted  by  the  law  of 
the  State  of  donlicile  of  the  bankrupt,  re- 
mains in  the  bankrupt  and  does  not  pass  to 
the  trustee.  Ingram  v.  Wilson  (C.  C  A., 
8th  Oir.),  11  Am.  B.  E.  192,  125  Fed.  913; 
In  re  Nye  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
142,  133  Fed:  33;  In  re  Orear  (C.  C.  A., 
8th  Cir.),  26  Am.  B.  R.  521,  189  Fed.  888; 
The  Gregory  Co.  v.  Brdst©]  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  E.  938,  l&l  Fed.'  31;  Fincus 
V.  Meinhard  &  Bro.  (Ga.  Sup.  Ct.),  139  &a. 
365,  32  Am.  B.  E.  123,  77  iS.  E.  82. 

Sight  to  alienate  before  property  set  apart. 
—  A  bankrupt  may  alienate  the  property  set 
apart  by  the  bankruptcy  court  before  such 
time  as  he  applies  for  and  obtains  a  home- 
stead or  exemption  under  and  by  virtue  of 
the  constitution  and  laws  of  Georgia.  Pincus 
V.  Meinhard  &  Bro.  (Ga.  Sup.  'Ct. ) ,  139  G-a. 
365,  32  Am.  B.  E.  123,  77  S.  E.  82. 

Homestead,  transfer  by  bankrupt. —  A 
bankrupt's  homestead  exemption  when  set 
apart  by  the  trustee  is  inchoate  and  not  fully 
fixed  in  him  so  that  he  can  transfer  title, 
until  approved  by  the  referee,  r  until  at 
least  twenty  jiays  have  elapsed  without  any 
objections  being  filed  to  the  allowance.  A 
bankrupt,  to  whom  a  homestead  exemption 
has  been  set  apar^-,  will  not  be  permitted  to 
immediately,  before  the  approval  of  the 
referee,  transfer  the  amount  received  to  one 
of  several  creditors  to  w'hom  he  had  given 
notes  with  a  waiver  of  homestead  attached. 
Matter  of  Anderson  (D.  C,  Ga.),  35  Am. 
B.  R.  487,  224  Fed.  790. 

Right  of  bankrupt  to  assign  exemptions 
prior  to  expiration  of  time  to  file  exceptions. 
— ^Aa  soon  as  property  is  set  aside  to  a 
bankrupt  he  has  an  assignable  interest 
therein  and  he  may  assign  the  property  in 
good  faith,  for  application  to  pre-existing 
debts,  although  the  assignment  is  made  be- 
fore the  expiration  of  the  twenty  days  al- 
lowed, under  General  Order  No.  "l7,  within 
which  io  file  exceptions.  Taylor  v.  Williams 
(Ga.  Sup.  Ct.),  139  Ga.  581,  32  Am.  B.  E. 
131,  77  S.  E.  386. 

37.  In  re  Hester,  Fed.  Cas.  6,427,  5  N.  B. 
R.  285;  In  re  Lambert,  Fed.  Oas.  8,026,  2 
N.  B.  E.  426;  Rix  V.  Bank,  Fed.  Oas.  11,869, 
2  Dill.  367;  Bullymore  v.  Cooper,  46  N.  Y. 
236;  Fehley  v.  Barr,  66  Penn.  196. 
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statute,  never  passes  to  the  trustee  in  bankruptcy  of  the  husband.**  The 
fact  that  property  Was  subject  to  certain  claims  of  creditors,  does  not  make 
such  propCTty  assets,  to  pass  to  the  trustee  and  to  be  administered  by  him 
with  the  other  assets  of  the  estate.** 

(4)  Determination  as  to  waiver  of  claim. —  The  jurisdiction  of  the 
bankruptcy  court  to  determine  a  claim  that  the  bankrupt  has  waived  his 
exemption  has  been  declared  in  a  number  of  cases,  notwithstanding  the 
principles  hereinbefore  annunciated.*"  As  the  law  "now  stands,  however,  the 
court  of  bankruptcy  has  no  jurisdiction,  save  by  consent,  to  determine  the 
claim  of  a  creditor  under  a  waiver  contained  in  a  note  or  other  instrument ;  such 
creditor  must  pursue  his  remedy  in  the  State  courts.*^  This  principle  may 
not  be  applied  to  its  full  extent  in  a  case  where  the  question  of  the  validity  or 
priority  of  a  lien  on  both  exempt  and  nonexempt  property  is  involved.*^ 


38.  In  re  Orear  (C.  C.  A.,  8th  Oir.),  26 
Am.  B.  R.  521,  189  Fed.  888,  in  which  the 
court  says:  "The  trustee  is  seeking  to  ob- 
tain property,  the  title  to  which  he  never 
took.  This  is  not  an  ordinary  claim  of  ex- 
emption. The  trustee,  it  is  true,  is  seeking 
to  obtain  exem.pt  property,  but  the  trouble 
with  his  claim  is  that  he  has  no  title  to 
the  property  he  seeks  to  hold.  That,  of 
course,  ends  his  contention.  The  property 
is  not  only  exempt,  but  never  passed  to  him 
and  is  not  his.  The  statute,  while  in  the 
nature  of  the  exemption  law,  is  more  than 
that;  it  declares  that  this  property  shall 
inure  to  the  separate  benefit  of  the  wife. 
Ordinary  exemption  laws  leave  the  full  right 
and  title  to  the  property  in  the  debtor." 

39.  In  re  Bailey  (D.  C,  Utah),  24  Am. 
B.  E.  201,  176  Fed.  990,  holding  that  the  title 
to  homestead  property  did  not  pass  to  the 
trustee  because  it  was  mortgaged  to  certain 
creditors  together  with  non-exempt  property 
belonging  to;  the  bankrupt,  which  (mortgage 
constituted  an-  unlawful  preference ;  a  mort- 
gage constituting  an  unlscwful  preference,  cov- 
ering both  exempt  and  nonexempt  property, 
is  only  voidable  as  to  nonexempt  prop- 
erty and  remains  valid  as  to  exempt  prop- 
erty; In  re  Wells  (I>.  C,  Kan.),  5  Am.  B.  R. 
308,  105  Fed.  762;  In  re  Eemmerde .  ( I>.  C, 
Iowa),  30  Am.  B.  R.  701,  206  Fed.  .826; 
Bank  of  Mendon  v.  Mell  (Mo.,  Kan.  City  Ot. 
of  App.),  185  Mo.  App.  510,  33  Am.  B.  R.  777, 
172  S.  W.  484. 

40.  in  re  Boyd  (D.  C,  la.),  10  Am.  B.  R. 
337,  120  Fed.  999;  In  re  Campbell  (D.  C, 
Va.),  10  Am.  B.  E.  723,  124  Fed.  417;  In 
re  Gordon  (D.  C,  Vt.),  8  Aim.  B.  E.  255, 
115  Fed.  445;  In  re  Garden  (D.  C,  Ala.), 
1  Am.  B.  R.  582,  93  Fed.  423;  In  re  Wood- 
ruff (D.  C,  Ga.),  2  Am.  B.  R.  678,  96  Fed. 
317;  In  re  Sisler  (D.  C,  Va.),  2  Am.  B.  R. 
760,  96  Fed.  402. 

41.  Woodruff  V.  Cheeves  (C.  C.  A.,  5th 
Cir.),  5  Am.  B.  E.  296,  105  Fed.  601,  reivg. 
In  re  Woodruff  (D.  C,  Ga.),  2  Am.  B.  R. 
678,  96  Fed.  317;  In  re  Black  (D.  C,  Pa.), 
4  Am.  B.  R.  776,  104  Fed.  28;  Sellers  v. 
Bell  (0.  C  A.,  5th  Cir.),  2  Am.  B.  E.  529, 
94  Fed.  801 ;  Iri  re  Ogilvie  -(Ref.,  Ga.) ,  5  Am. 
B.  R.  374;  In  re  Little  (D.  C,  Itfwa),  6  Am. 


B.  R.  681,  110  Fed.  621;  In  re  Swords  (D.  C, 
Ga.),  7  Am.  B.  R.  436,  112  Fed.  661;  Lock- 
wood  V.  Exchange  Bank,  190  U.  S.  294,  10 
Am.  B.  E.  107,  47  L.  Ed.  1061;  Ingram  v. 
Wilson  (C.  C.  A.,  8th  Cir.),  11  Am.  B.  E. 
192,  125  Fed.  913;  Bell  v.  Dawson  (Ga.  Sup.), 
120  Ga.  628,  •12  Am.  B.  E.  159,  48  S.  E.  150. 
A  valuable  contribution  to  the  discussion  of 
this  question  will  be  found  In  re  Tune    (O. 

C,  Ala.),  8  Am.  B.  E.  285,  115  Fed.  906. 
Jarisdiction   in   respect   to   waive-notes.^- 

A  Federal  trustee  in  bankruptcy  is  not  en- 
titled to  the  bankrupt*s  exemption  against 
a  creditor  who  has  attached  the  same  by  an 
attachment  exeeution  issued  and  served 
within  four  months  prior  to  bankruptcy  on  a 
.iudgment  waiving  exemption.  Sharp  v. 
Woolslare,  25  Pa.  Super.  Ot.  251,  12  Am. 
B.  E.  396.  Money  allowed  a  bankrupt  "  in 
lieu  of  his  exemption  "  may  be  attached  in 
the  hands  of  the  trustee  on  a  judgment  ren- 
dered! agains.t  a  bankrupt  on  a  note  wherein 
the  bankrupt  waived  his  exemption.  Zumpfe 
V.  Schultz,  35  Pa.  Super.  Ot.  106,  20  Am.  B. 
E.  916.  In  the  case  of  In  re  Edwards  (D.  C, 
Ala.),  19  Am.  B.  E.  632,  156  Fed.  794,  it  was 
held  that  a  bankruptcy  court  had  no  juris- 
diction to  compel  the  return  of  money  re- 
ceived by  a  judgment  creditor  as  the  proceeds 
of  an  execution  sale  of  exempt  property  under 
a  judgment  on  a  promissory  note  secured 
prior  to  adjudication  in  which  note  the  bank- 
rupt waived  all  claim  of  exemption. 

A  judgment  creditor  of  a  bankrupt,  who 
holds  a  waiver  of  exemption,  may  have  the 
sheriff  levy  upon  and  sell  the  exempt  prop- 
erty of  the  bankrupt  at  any  time  before 
hia  final  discharge.  First  Nat.  Bank  v.  Bart- 
lett  (Sup.  Ot,  Pa,),  35  Pa.  Super.  Ct.  593, 
21  Am.  B.  R.  88. 

The  amendment  of  1910  to  section  47a  (2) 
of  the  bankruptcy  act  does  not  affect  the  pro- 
vision of  section  6,  in  which  the  intention  of 
Congress  is  plainly  expressed,  that  the  bank- 
ruptcy act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  pre- 
scribed by  State  laws.  Brandt  v.  Mayhew 
(C.  C.  A.,  9th  Cir.),  33  Am.  B.  R.  845, 
218  Fed.  422. 

42.  In  re  Soper  (D.  C,  Neb.),  22  Am.  B. 
R.  868,  173  Fed.  924. 
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(5)     JUEISDICTIOW  IN  RESPECT  TO  EXEMPT  PROPERTY  AND  CLAIMS  THEREON. 

—  When  the  exemption  has  been  set  apart  by  the  trustee,  and  he  has  reported 
it  to  the  court  for  its  approval,  and  when  approved  and  the  bankrupt's  right 
to  it  has  been  finally  determined,  the  property  embraced  in  the  exemption 
ceases  to  be  a  part  of  the  assets  to  be  administered  by  the  court  in  connection 
with  the  bankrupt's  estate,  and  the  bankrupt  court  would  have  no  jurisdiction 
to  entertain  a  plenary  suit  in  equity  by  a  creditor  of  the  bankrupt  to  reach 
and  subject  such  exempt  property  to  his  claim.**    So  where  property  claimed 
to  be  exempt  is  attached  in  a  State  court,  such  property  may  be  held  under  the 
attachment  until  it  is  determined  in  bankruptcy  proceedings  what  part  of 
the  attached  property  has  passed  to  the  trustee,  freed  from  the  claim  of  exemp- 
tion,** and  the  court  may  not  restrain  the  suit  in  which  the  property  was 
attached ;  nor  determine  whether  such  property  was  within  a  waiver  contract 
which  is  the  subject  of  the  suit.*^    A  voluntary  bankrupt  cannot  abandon  Ms 
bankruptcy  proceeding  after  receiving  all  of ,  his  property  as  an  exemption, 
and  prevent  his  creditor  from  procuring  that  property,  where  he'  does  not  have 
the  exemption  allowed  in  the  bankruptcy  court  set  apart  as  a  homestead  in 
the  State  court.**  Where  after  a  court  of  bankruptcy  has  set  apart  to  a  bankrupt 
his   exemptions,    including  a  note   due   the   bankrupt,    the   trustee,   without 
authority,  "by  mistake  or  oversight,"  as  he  claims,  proceeds  to  collect  it,  the 
State  court  has  jurisdiction  of  a  garnishment  proceeding  by  a  judgment  creditor 
of  the  bankrupt  against  the  trustee.*''    Prioi*  to  Bardes  v.  Bank,**  it  was  thought 
in  some  districts  that  the  still  more  general  power  conferred  on  courts  of  bank- 
ruptcy to  "  determine  controversies  "  gave  the  Federal  courts  jurisdiction  to 
j)ass  on  the  validity  of  liens  on  the  exempt  property;  that  case,  however, 
clearly  negatived  such  a  view.*®    And  it  has  not  been  superseded  by  the  amend- 
ment of  §  SS-b,®"  which  even  now  has  only  to  do  with  suits' to  recover  property. ^^ 
f.  Trustees;  rights  and  duties.— The  rights  and  duties  of  trustees  in  respect 
to  exemptions  of  bankrupts  are  indicated  in  §  47-a  (11)  as  supplemented  by 
General  Order  XVII.^^    In  brief,  if  the  bankrupt  has  duly  asserted  his  claim 
to  exemptions,^*  the  trustee  must  estimate  and  determine  the  value  of  the 

43.  In  re  Lucius  (D.  C,  Ala.),  10  Am.  B.  R,  The  suit  eventuated  in  a  judgment,  and  an 
653,  124  Fed.  455;  Woodruff  v.  Cheeves  (C  execution  based  thereon  was  levied  on  the 
C.  A.,  5th  Cir.),  5  Am.  B.  R.  296,  105  Fed.  property  exempted  in  the  bankruptcy  court, 
601;  In  re  Seydel  (D.  C,  Iowa),  9  Am.  B.  R.  and  a  claim  was  interposed  by  the  bankrupt 
255,  118  Fed.  207;  Vitzthum  v.  Large  (D.  C,  aa  head  of  the  family.  No  discharge  has 
Iowa),  20  Am.  B.  R.  666,  162  Fed.  685.  been  granted   to  the  bankrupt.     BeU,   that 

44.  Jewett  V.  Huffman  (Sup.  Ct.,  N.  Dak.),  the  property  is  subject  to  the  f,.  fa.     Balti- 
14  N.  Dak.  110,  13  Am.  B.  R.  738,  103  N.  W.  more  Bargain  House  v.  Busby  (Ga.  Sup   Ct  ) 
408.  143  Ga.  734,  35  Am.  B.  R.  119,  85  S.  %  875! 

45.  Roden  Grocery  Co.  v.  Bacon  (C.  C.  A.,  47.  Barker-Bond  Lumber  Co.  v.  Whalev 
5th  Cir.),  13  Am.  B.  R.  251,  133  Fed.  515.  (Va.  Sup.  Ct.),   117  Va.  642,  35  Am.  B.  R. 

46.  Liability  to  execution  of  property  ex-  331,  86. S.  E.  160. 

empted  in  bankruptcy  but  not  set  aside  by  48.  178  U.   S.   524,  4  Am.   B.   R.    163,  44 

State  court. —  A  bankrupt  on  his  own  petition  L.  Ed.    1175.     For   an   exceptional  case,' see 

was  adjudicated  a  bankrupt,  and  had  all  of  In  re  Gordon   (D.  C,  Vt.),  8  Am.  B.  R.'255, 

his  property,  consisting  of  a  stock  of  merchan-  115  Fed.  445. 

dise,  exempted  in  bankruptcy.     The  property  49.  In  re  Hartsell  (D.  C,  Ala.),  15  Am.  B. 

was  turned  over  to  the  bankrupt,  who   did  R.  177,  140  Fed.  30. 

not  have  it  set  apart  as  a  homestead  to  him  50.  See   discussion  under  Section  Twenty- 

and  his  family  in  the  State  court.    More  than  three  of  this  work. 

three  years  after  the  adjudication  in  bank-  51.  In  re  Brumbaugh  (D.  C.,  Pa.)    12  Am 

ruptcy,  and  after  the  exemption  of  the  prop-  B.  R.  204,  128  Fed.  971.           •'       •  ' 

erty    in    the    bankruptcy    court,    a    creditor  52.  See    "Practice"    under    this    section 

whqse   claim   was   listed    m   the   bankruptcy  post;    and    also    under    8    47    of   this   wnrk' 

application  brought  suit  on  his  claim.    Thei'e  See  also  "  Supplementary  Forms  "  •aost 

was  no   plea   or    suggestion   of   bankruptcy.  53.  §  7-a(8),  Form  1,  Schedule  B    (5) 


§  6.J  Tkustees  ;  Rights  and  Duties.  211 

exemptions  claimed,^*  and  make  an  itemized  report  setting  them  off,  within 
twenty  days,^^  whereupon  any  creditor^"  may  except,  and  the  exceptions  will 
be  argued  before  the  referee.  It  has  been  held  that  the  trustee  may  set  apart 
the  bankrupt's  exemption  as  a  ministerial  act  and  them  except  to  the  allowance 
of  the  claim  under  General  Order  XVII.^''  Since  he  has  no  title,  he  may  not 
retain  exempt  property  and  deprive  the  bankrupt  of  his.  exemption  on  the 
ground  that  assets  have  been  withheld."'^  The  right  of  exemption  will  depend 
upon  conditions  existing  at  the  time  the  petition  in  bankruptcy  is  filed.*®  The 
trustee  has  no  title  to  the  exempt  property  of  the  bankrupt,  but  it  remains  in 
the  bankrupt.  Where  property  has  been  set  off  to  the  bankrupt  as  a  homestead 
it  cannot  be  sold  by  the  bankruptcy  court,  nor  has  a  trustee  any  equity  therein 
that  can  be  made  the  subject  of  sale.""  Appraisers  cannot  therefore  fix  the 
value  of  the  exemptions  claimed;"^  their  services  will,  however,  often  be 
availed  of  by  the  trustee.  Indeed,  this  practice  is  sometimes  sanctioned  by 
district  rules.  Until  the  exemptions  are  fixed,  the  trustee  has  the  right  to 
possession  of  the  property  claimed,  and  the  bankrupt  will  not  be  allowed  com- 
pensation for  caring  for  if.®^  The  trustee  may  not  deduct  therefrom  the  costs 
and  expenses  incurred  by  the  bankrupt  prior  to  bankruptcy,  on  account  of  the 
bankruptcy  proceedings.®^  As  soon  as  the  claim  is  determined  in  favor  of  the 
bankrupt,  the  trustee  should  at  once  surrender  possession,  for  an  exemption  is 
a  matter  of  right  and  the  trustee  may  not  withhold  it  from  him.®*  The  duties 
imposed  upon  the  trustee  in  respect  to  the  allotment  of  exemption  may  not  be 
neglected,  or  their  discharge  postponed  until  an  issue  of  fraud  in  regard  to  the 
disposition  of  the  property  is  determined.®^  A  trustee  may,  however,  retain 
possession  of  the  fund  which  has  been  allowed  to  the  bankrupt  as  an  exemption 
for  a  reasonable  time,  so  as  to  give  opportunity  to  creditors  claiming  liens 
against  the  fund  to  take  steps  to  enforce  such  liens.*®    The  mere  act  of  the 

54   In  re  Friedrich    (C.  C.  A.,  7th  Cir.),  64.  In  re  Brown    (D.  C,  Pa.),  4  Am.  B. 

3  Am    B   R   801,  100  Fed.  284;  In  re  Finkle-  R.  46,  100  Fed.  441. 

atpin'(I>    C     Pa),  27   Am.  B.  R.  229,   192  65.  Matter   of   Harrell    (D.    C,   N.   Car.), 

Fg^    738.'      ''  34  Am.  B.  R.  809,  222  Fed.  160. 

65.  General   Order   XVII,    Form   47.      See  To  set  apart  exempt  property. —  One  of  the 

In   re   Planning    (D.   C,  Pa.),  7   Am.   B.  R.  first  concerns  of  the  trustee   should   always 

571    112  Fed.  948;  In  re  Reese  (D.  C,  Ala.),  be  promptly  to  set  aside  to  the  bankrupt  any 

8  Am   B   R  411    115  Fed   993.  exempt  propertv.     Matter  of  Brown    (D.  C., 

56. 'in're'iWhite  (D.  C,  Vt.),  4  Am.  B.  E.  Ky.),  35  Am.  B.  R.  826,  228  Fed.   533.     It 

613    103   Fed.  774  ^s  the  duty  of  the  trustee  in  bankruptcy  to 

57.  The  trustee  is  a  creditor,  within  the  set  apart  the  bankrupt's  exemptions  from  his 

meaning  of  the  provision  to  General   Order  property   as   soon   as   practicable,   but   it   is 

17    that   "any   creditor   may  except   to   the  improper  where   the  bankrupt's   goods  have 

determination"  of    the   trustee "    in    allowing  heen  sold  for  about  twenty-flve  per  cent,  of 

the  claim  of  exemption  on  the  ground  of  the  their  invoice  to  pay  $500  in  cash  from  this 

bankrupt's  fraud.     In  re  Rice   (D.  C,  Pa.),  amount  on  account  of  exemptions,  thus  ab- 

21   \m    B.  1..  202,  164  Fed.  589.  sorhing  about  $2,000  of  the  invoice  value  of 

58  Matter  of  Elkin  (D.  C,  ??.  J.),  34  the  property.  Matter  of,  Shrimer  (D.  C, 
Am    B    E    134,  218  Fed.  971.  N.  Car.),  36  Am.  B.  E.  404,  228  Fed.  794. 

59  Alatter  of  Crum  (D.  C,  Ohio),  34  Am.  66.  Retention  of  fund.— Matter  of  Barnett 
B    R    586    221  Fed.  729.  (D.  C.,   Ga.),   32   Am.   B.   R.   585,   214   Feu. 

60.'  Sullivan  v.  Mussey  (C.  C.  A.,  5th  Cir.),  263, 

25  Am    B.  R.  781,  184  Fed.  60,  affg.  25  Am.  In  the  case  of  In  re  Maynard  &  Co.  (D.  C., 

B  R   91    179  Fed!  1,007.  Ga.),    25   Am.    B.    R.    732,    the   court   said: 

61  In' re  Grimes  (D.  C,  N.  Car.),  2  Am.  "The  exemption  being  in  cash,  and  it  ap- 
B  R  735  96  Fed  529.  Contra:  In  re  Me-  pearing  that  there  will  be  creditors  with 
Cutehen  (D.  C  S.  Car.),  4  Am.  B.  E.  81,  claims  which  they  will  desire  an  opportunity 
I  no  Fed   779       '  ^°  enforce  against  the  fund,  notwithstanding 

62  In  re  Groves  (Eef.,  Ohio),  6  Am.  B.  its  being  set  apart  as  an  exemntion  under 
■n   yoQ                       -  th^    constitution    and   laws   of   Georgia,    the 

63  Matter  of  Humphreys  (D.  0.,  N.  Car:),  fund  will  be  held  by  the  trustee  for  a  reason- 
34  Am.  B.  E.  655,  221  Fed.  997.  able  time,  ,to  give   opportunity  to   creditors 
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trustee  in  setting  apart  exempt  property  has  not  been  given  the  force  of  an 
adjudication.  He  is  required  to  report  the  items  of  exempt  property,  with 
the  estimated  values  thereof,  to  the  court..  This  report  may  be  contested,  and, 
as  between  the  creditor  and  the  bankrupt,  does  not  become  final  and  conclusive 
until  the  court  shall  have  acted  thereon.*^  The  requirements  of  the  State  law 
in  respect  to  claiming  the  exemption  must  be  complied  with,  or  the  property 
will  pass  to  the  trustee  freed  from  the  exemption.®*  But  where  the  bankrupt 
made  claim  to  a  share  of  the  proceeds  of  the  sale  of  a  homestead  prior  to  the 
approval  by  the  State  court,  it  was  held  that  he  had  not  waived  his  rights  to  the 
exemption.^"  Where  a  bankrupt  has  clearly  indicated  his  intention  not  to  waive 
his  exemption,  and  has  also  specified  the  particular  class  of  property  owned  by 
him,  from  which  he  claims  his  exemption,  it  then  becomes  the  duty  of  the 
trustee  to  select  and  sever  the  exemption  from  the  mass  of  property,  belonging 
to  the  estate,  of  the  character  and  the  class  indicated.™  Where  a  trustee  in 
good  faith  sells  all  the  bankrupt's  property,  including  the  articles  which  a  bank- 
rupt has  claimed  as  exempt,  upon  the  assumption  that  the  property  would 
bring  a  better  price  w;hen  sold  as  a  whole  than  when  sold  in  parcels,  he  is 
justified  in  turning  over  to  the  bankrupt  or  his  assignee  the  full  amount  allowed 
as  an  exemption  by  the  State  law.^'^ 

III.  RIGHT  OF  BANKRUPT  TO  EXEMPTIONS. 

a.  Domicile;  time  and  place. —  Domicile  as  used  in  this  section  means  what 
it  would  mean  were  the  question  one  affecting  jurisdiction  to  adjudge.''^  Thus, 
the  law  of  the  domicile  may  be  different  from  the  law  of  the  forum ;  as,  where 
the  place  of  business,  is  in  one  State  and  the  residence  in  another.  Domicile, 
usually  connotes  personal  presence  in  a  fixed  and  permanent  abode.''*  A 
person  must  have  a  legal  domicile,''*  and  the  old  one  always  remains  until  a 
new  one  is  acquired. ''*,    Where  a  man  leaves  his  family  to  avoid  arrest  his 

having  such  claims,  to  take  steps  to  enforce  116  Fed.  767 ■}   In  re  Wunder    (D.   C,  Pa.), 

the  same.     This  the  court  did  in  the  case  of  13  Am.  B.  R.  701,  133  Fed.  821., 

In  re  Castlebury  (D.  'C.,  G-a.),  16  Am.  B.  R.  Failu^re    to    comply. —  Where    a    bankrupt 

430,  143  Fed.  1,018,  and  I  think  it  is  in  line  makes  a  claim  for  exemptions  in  his  sched- 

with  the  views  of  the  Supreme  Court  in  the  ules,  ibut  in  doing  so  does  not  comply  with 

case    of    Lockwood   v.    Exchange    Bank,    190  the  requirements  of  the  State  law  in  regard 

U.  S.  294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061."  to  the  manner  of  making  such  claim  and  fails 

67.  Seedig  v.  First  N'at'l  Bank   (Tex.  iA/.  to  designate  the  specific  articles  claimed   as 
App.),  33  Am.  B/.  R.  99,  168  S.  W.  445,  hold-  exempt;  his  claim  will  not  be  allowed.     In  re 
ing   that   where   in    an   action   by   a   former  Mattheiws  (Ref.,  Okl.),  20  Am.  B.  R.  369.    ' 
bankrupt  to  recover  damages  for  an  alleged  69.  In  re  Eash  (D.  0.,  Iowa),  19  Am.  B.  R. 
wrongful  levy  on  property  claimed  as  exempt,^  738,  157.  Fed.  996. 

the  plaintiff  alleges  that  his  duly  appointed  70.  In    re    Andrews    &    Simonds     (D.    C., 

trustee  in  bankruptcy  had  set  aside  the  prop-  Midh.),  27  Am.   B.  R.   116,   193   Fed.   776. 

erty  described  in  his- petition   as  being  ex-  71.  In   re  Hutchinson    (I).  C.,   Mich.),   28 

empt  and  not  subject  to  be  administered  as  Am.  B.  R.  405,  197  Fed.  1021. 

part  of  the  bankrupt  estate,  such-  allegation,  72.  Bankr.  Act,  §  2  ( 1 ) . 

standing    alone,    does   not    charge    that    the  73.  Mitchell  v.   U.    S ,   21    Wall.    352-353, 

fact  that  the  property  is  exempt  is  res  ad-  22  L.  Ed.  584;  Morris  v.  Gilmer,  129  U.  S. 

judicata,    since   the   rejiort    of   a   trustee   in  328,  32  L.  Ed.  690;   In  re  Dinglehoef  Bros. 

bankruptcy  setting  aside  exemptions,  in  com-  (D.  C,  N.  Car.),  6  Am.  B.  R.  242,  109  Fed. 

pliance  with   section   47    (11)    of  the  bank-  866. 

ruptcy  aot,  does  not  become  final   and  con-  74.  Desmare  v..   U.   S.,   93   TJ.  S.   610,   23 

elusive  as  between   creditors  and  the  bank-  L.  Ed.  959. 

rupt  until  acted  upon  by  the  court.  75.  Mitchell  v.  U.  S.,  21  Wall.  353,  22  h. 

68.  In   re  iStephens    (D.   C,   Ga.),   8   Am.  Ed.  584;  Morris  v.  Gilmer,  129  U.  S   328   32 

B.  R.  53,  114  Fed.  192;  In  re  Boorstin    (D.       L.  Ed.  690;    In  re  Sehulz    (DC     Or  ) '  14 

C,  Ga.),   8   Am.   B.   R.   89,   114   Fed.   696;       Am.  B.  R.  317,  135  Fed.  228. 
In  re  West   (D.  C.,  Ga.),  8  Am.  B.  R.  564, 
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domicile  does  not  change.'®  The  domicile  of  a  corporation  is  in  the  State  of 
its  organization,  and  cannot  be  changed.^'  The  burden  of  proving  a  change 
of  domicile  by  the  bankrupt  lies  unquestionably  upon  the  party  who  asserts 
the  change. ''®  The  time  of  residence,  both  as  to  existing  State  statutes  and 
the  property  claimed,  is  the  time  when,  under  the  statute,  he  is  required  to 
assert  his  claim  of  exemption.'"'  His  right  to  such  exemptions  as  are  per- 
mitted by  State  laws,  is  referable  to  the  condition  of  things  as  they  existed  at 
the  time  of  the  filing  of  the  petition.*** 

b.  Assertion  of  claim. —  (1)  Necessity  op  asseetion. —  While  an  exemp- 
tion is  a  matter  of  right,®^  it,  being  personal  to  the  bankrupt,  must  be  asserted 
or  he  will  be  deemed  to  have  waived  it.*^  What  he  does  not  claim  for  himself 
and  his  family,  he  leaves  in  the  general  fund  for  distribution.*^ 

(2)  Compliance  with  state  statute. — ^Whether  an  exemption  is  a  mere 
personal  privilege  which  must  be  claimed  by  the  bankrupt,  or  is  a  property 
interest  accruing  from  the  statute  itself,  will  determine  the  necessity  of  claim- 
ing the  exemption.  If  the  exemption  is  of  the  former  class  it  must  be  asserted 
with  the  formality  required  by  the  State  statute;  if  it  is  of  the  latter  class, 
the  statute  executes  itself.**   This  only  pertains  to  the  necessity  of  complying 


76.  In  re  Filer  (D.  C,  K  Y.),  5  Am.  B.  R. 
332,  108  Fed.  209. 

77.  Bank  of  Augusta  v.  Earl,  13  Pet.  585, 
10  L.  Eki.  274;  Lafayette  Ins.  Co.  v.  French, 
18  How.  484,  15  L.  Ed.  451;  Shaw  T.  Quincy 
Mining  Co.,   145  U.  S.  450,  36  L. .  Ed.   758. 

78.  In  re  Grimes  (D.  C,  N.  C.),,  2  Am. 
B.  R.  160;  94  Fed., 800, 

Burden  of  proving  change  of  residence. — 
In  the  case  of  In  re  Bassett  (D.  C,  Wash.), 
26  Am.  B.  R.  800,  189  Fed.  410,  tne  court 
said:  "Under  this  testimony  I  am  of  the 
opinion  that  the  referee  properly  found  that 
the  bankrupt  was  a  resident  of  this  State. 
He  was  unquestionably  a  resident  of  the 
State  for  a  considerable  J)eriod  of  time  pre- 
ceding the  filing  of  the  petition  in  bank- 
ruptcy, and  the  burden  of  proving  a  change 
of  residence  is  upon  those  asserting  the 
change." 

79.  See  Bankr.  Act,  §  7  (8)  ;  In  re  Groves 
(Bef.,  Ohio),  6  Am.  B.  R.  728;  In  re  Mil- 
ler (Ref.,  Mo.),  1  Am.  B.  E.  64".  But  see 
i-atter  of  Fletcher  (Ref.,  Ohio),  16  Am.  B. 
E.  491;  In  re  Fisher  (T).  C,  Va.),  15  Am. 
B.  R.  652,  142  Fed.  205;  In  re  O'Hara  (D.  C, 
Pa.),  20  Am.  P.  E.  714,  162  Fed.  325,  hold- 
ing that  a  bankrupt's  right  to  exemption 
must  be  determined  as  of  the  date  when 
claimed;  if  he  is  not  then  a  resident  of  the 
State  his  claim  for  exemption  will  be  denied, 
even  though'  he  was  a  resident  of  the  State, 
before  and  since;  In  re  Donahey  (D.  C,  Pa..), 
23  Am.  B.  E.  796,  176  Fed.  458,  holding 
tha/t  a  bankrupt's  claim  of  an  exemption  is 
to  be  determined  as  of  the  date  Tvhen  it  is 
asserted,  and  his  absence  thereafter  from  the 
State  as  a  fugitive  from  justice  is  immaterial. 

80.  Mullinix  v.  Simon  (C.  C.  A.,  8th, Cir.) 
28    4.m.   B.   E.    1,    196   Fed.   775;   Matter  of 
Crum   (D.  C,  Ohio),  34  Am.  B.  E.  586,  221 
Fed.  729;  In  re  Bassett  ,(D.  C,  Wash.),  26 


Am.    B.    E.    800,    189    Fed.    410.      See    Am. 
Bankr.  Dig.,  §  945. 

81.  In  re  Brown  (D.  C,  Pa.),  4  Am.  B.  E. 
46,  100  Fed.  441.  ,' 

82.  In  re  Bolinger  (D.  a,  Pa.),  6  Am.  B. 
R.  171,  108  Fed.  374.  ' 

Necessity  to  claim  exemption. —  In  the 
case  of  In  xe  ,'Baughman  (D.  C,  Pa.),  25 
Am.  B.  E,  167,  183' Fed.  668,  the  court  said: 
"  It  is  said  that  the  bankruptcy  court  has 
no  jurisdiction  over  exenipt  proiperty  except 
to  set  it  aside.  No  •doubt,  to  a.  qualified 
extent,  that  is  true,  but  it  does  not  apply 
here.  In  order  to  get  the  benefit  of  the 
exemption,  it  must  be  claimed.  And  ilntil 
it  is,  and  specific  property  has  been  set  off 
under  it,  the  court  has  full  authority  to 
consider  and  dispose  of  what.. is  involved^ 
It  may  deny  the  bankrupt  his  exemption, 
where  he  has  waived  or  forfeited  it,  or  for 
any  reason  it  cannot  be  rightly  claimed.  It 
is  only  after  the  bankrupt  has  been  found, 
entitled  to  it  and  it  has  been  set  off  to  him, 
that  the  court  loses  its  hold."  Citing  In  re 
Highfield  (D.  C,  Pa.),  21  Am.  B.  E.  '92, 
163  Fed.  924. 

83.  In  re  Sloan  (D.  C,  Pa.),  14  Am.  B.  E. 
435,  135  Fed.  873. 

84.  Moran  v.  King,  7  Ain.  B.  E.  176,  ill 
Fed.  730;  Matter  of  French  (D.  C,  N.  Y.), 
37  Am.  B.  E.  289,  299,  231  Fed.  255,  citing 
text. 

Filing  claim  in  probate  cou*t '  uiider  Ala- 
bama civil  code. —  Section  1168  of  the  Ala- 
bama civil  code,  requiring  a  claim  of  ex- 
emption to  be  filed  in  the  probate  court  of 
the  proper  county,  only  applies  where  selec- 
tion of  the  exemption  is  made  essential  by 
the  bankrupt's  ownership  of  property  in  ex- 
cess of  the  amount  iallo;!ived  him  aS  exempt. 
Matter  of  Ziff  (D.  C,  Ala.),  35  Am.  B.  E. 
83,  225  Fed.  323. 
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with  the  provisions  of  the  State  statute  relative  to  asserting  a  claim  of  exemp- 
tion.*^ _. 

(3)  Time  of  assertion. —  He  must  assert  his  claim  to  exemptions  in  a 
court  of  bankruptcy  before  his  discharge,*®  and  he  will  not  be  entitled  to  such 
a  claim  in  a  State  court  after  his  discharge. *'^  It  has  been  held  that  he  may 
claim  his  exemptions  at  any  time  before  the  sale  of  the  property.**  An 
extension  of  the  time  for  filing  a  bankrupt's  schedules  extends  his  time  to  claim 
his  exemption.** 

(4)  Manner  op  assertion. —  If  a  voluntary  bankrupt,  he  should  assert 
it  in  the  first  instance  in  Schedule  B  (5)  attached  to  his  petition;  if  an  involun- 
tary bankrupt,  in  the  same  schedule  when  filed  after  his  adjudication.*"  If 
the  claim  of  the  bankrupt  as  contained  in  his  schedules,,  does  nOt  describe 
or  designate  any  particular  property,  such  claim  is  invalid.*^  But  under  a 
State  statute  allowing  a  certain  sum  in  lieu  of  homestead,  a  claim  need  not 
specify  articles  amounting  to  the  sum  allowed,  but  may  ask  for  a  deduction 
to  that  amount  from  a  stock  of  merchandise  or  its  equivalent  in  cash  out  of 
the  proceeds  of  the  estate.*^  The  manner  in  which  the  claim  for  exemption 
shall  be  made  is  a  mere  matter  of  procedure,  and,  as  in  other  cases,  amend- 
ments may  be  allowed  to  effect  justice  between  the  parties.** 

c.  Waiver  of  claim. —  (1)   In  general. —  The  principle  that  a  debtor  may 


85.  In  the  case  of  In  re  Fisher  (D.  C, 
Va.),  15  Am.  B.  E.  652,  142  Fed.  205,  the 
court  stated :  "  In  a  laudable  effort  to  fol- 
low the  supposed  views  of  this  court,  the 
referee  has,  it  appears,  been  misled  by  the 
opinion  in  In  re  Garner  (D.  C,  Va.),  8  Am.- 
B.  R.  263,  115  Fed.  200.  By  that  -opinion, 
nothing  more  was  intended  than  was  ex- 
pressed. The  state  law  makes  the  execution 
and  filing  for  record  of  a  homestead  deed, 
a  condition  precedent  to  the  right  of  such 
exemption.  In  that  case  no  such  deed  had 
been  executed,  and  the  only  claim  to  home- 
stead was  that  made  in  the  bankruptcy 
schedules." 

86.  In  re  Kean,  Fed.  Gas.  7,630,  2  Hughes, 
322. 

87.  iSteel  v.  Moody,  53  Ala.  418;  Gayle  v. 
Randall,  71  Ala.  469;  Woolfolk  v.  Murray, 
44  Ga.  133;  Maxwell  v.  McCune,  37  Tex. 
515. 

The  proper  time  to  claim  an  exemption 
is  at  the  (time  the  bankrupt's  schedules  are 
filed.  In  a,  voluntary  case  it  should  be  a 
part  of  the  schedules  accompanyiixg  the  ap- 
plication, and  in  an  involuntary  case  it 
should  be  made  at  the  time  he  filed  his 
schedules.  Matter  of  Webb  (D.  C,  Ga.), 
34  Am.  B.  R.  204,  219  Fed.  349. 

88.  Bartholomew  v.  West,  Fed.  Gas.  1,071, 
2  Dill.  290;  Toenes  v.  Moog,  78  Ala.  558; 
McClusky  V.  McNeely,  8  111.  578;  Slaughter 
V.  Detiney,  15  Ind.  49;  Shepherd  v.  Murrill, 
90  N.  G.  208;  Weaver's  Appeal,  18  Pa.  St. 
307 ;  Yost  V.  Heffner,  69  Pa.  St.  68. 

89.  In  re  O'Hara  (D.  C.,  Pa.),  20  Am. 
B.  R.  714,  162  Fed.  325. 

90.  See  Bankr.  Act,  §  47(11) ;  In  re  Fried- 
rich   (C.  C.  A.,  7th  Cir.),  3  Am.  B.  R.  801, 


100  Fed.  284;  In  re  Groves  (Ref.,  Ohio), 
6  Am.  B.  R.  728;  In  re  Lucius  (D.  C,  Ala.), 
10  Am.  B.  R.  65'3,  124  Fed.  455;  Matter  of 
Webb  (D.  C.,  Ga.),  34  Am.  .B.  E.  204,  219 
Fed.  349.  Under  the  Virginia  statute  this 
is  not  enough.  In  re  Garner  (D.  C.,  Va.), 
8  Am.  B.  E.  263,  f  16, Fed.  200. 

A  bankrupt's  schedules  muatv  sontain  his 
claim  to  exemptions,  and  the  trustee  must 
set  them  apart  and  report  to  the  court. 
Whether  a  specific  item  of  property  shall  go 
to  creditors  or  be  reserved  by  the  'bankrupt, 
as  exempt,  is  not  for  him  to  constitute  him- 
self the  judge;  but  it  is  his  duty  to  dis- 
close the  transaction,  that  the  bankruptcy 
court  may  determine  the  right.  Matter  of 
Brincab  (D.  C.,  Ala),  37  Am.  B.  R.  587, 
233  Fed.  811.     See  Am.  Bankr.  Dig.,   §  988. 

When  bankrupt  need  not  itemize  claim  in 
schedules. —  Where  a  bankrupt  owns  personal 
property  of  a  value  less  than  the  amount 
to  which  he  is  entitled  as  an  exemption,  he 
need  not  file  with  his  schedules  an  itemized 
list  of  the  property  claimed  by  him  as  ex- 
empt. This  because  he  is  entitled  to  all  the 
property.  Matter  of  Ziff  (D.  C.,  Ala.),  35 
Am.  B.  R.  83,  225  Fed.  323. 

91.  In  re  Baughman  (D.  C.,  Pa.),  25  Am. 
B.  R.  167,  183  Fed.  668;  In  re -Pfeiffer  (D. 
C.,  Pa.),  19  Am.  B.  R.  230,  155  Fed.  892. 

92.  Smith  v.  Thompson  (C.  C.  A.,  8th 
Gir.),  32  Am.  B.  R.   165,  213  Fed.  335. 

■93.  In  re  Maxsqu  (D.  C.,  la.),  22  Am. 
B.  R.  424,  170  Fed.  356.  Claims  may  be 
amended  if  reasonably  made;  but  it  is  too 
late  if  the  bankrupt  wait  until  after  his 
discharge.  Matter  of  WAb  (D.  C.,  Ga.),  34 
Am.  B.  R.  204.  219  Fed.  349.  See  discussion 
post,  subtitle,  "  Practice." 
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waive  his  right  to  exemptions  is  well  settled,®*  and  a  waiver  may  arise  either 
from  the  bankrupt's  failure  to  claim  exemptions,®^  or  by  a  general  ®®  or  specific 
surrender  of  them.  If  the  latter,  the  usual  method  is  by  a  waive-note.  In 
such  cases,  the  waiver  is  personal  to  the  creditor  thus  favored,  and,  if  not 
asserted  by  him,  inures  to  the  benefit  of  the  bankrupt.*^  A  waiver  cannot 
inure  to  the  benefit  of  a  general  creditor.®*  A  bankrupt  is  not  entitled  to  an 
exemption  in  the  proceeds  arising  from  the  sale  of  property  over  the  objection 
of  a  creditor,  where  more  than  four  months  before  filing  his  petition  in  bank- 
ruptcy, he  gave  a  note  and  mortgage  to  secure  the  creditor's  claim,  containing 
an  express  waiver  of  his  homestead  exemptions.®®  But  a  bankrupt  may  assert 
his  right  against  a  seeming  but  not  actual  waiver  prior  to  the  bankruptcy.  ^'"' 
If  a  note  containing  a  waiver  is  void  for  usury  or  other  cause,  the  bankrupt's 
exemption  is  not  affected,  and  a  judgment  for  the  amount  of  such  note  may 
not  be  enforced  against  exempt  property.  •^''^  A  waiver  of  homestead  rights  in 
favor  of  all  creditors  cannot  be  worked  out  through  a  waiver  made  to  one 
creditor  only,  nor  can  the  latter  form  of  waiver  entitle  all  creditors  to  a  right 
to  marshal  securities  or  funds. ^"^ 


94.  Spitley  v.  Frost,  15  Fed.  304,  revd. 
on  other  grounds  121  U.  S.  552;  People  v. 
Palmer,  46  Bl.  398;  Green  v.  Blunt,  59  Iowa 
79,  12  N.  W.  762 ;  Pond  v.  Kimlball,  101  Mass. 
105;  Bra«kett  v.  Watkins,  21  Wend.  68; 
Louck's  Appeal,  24  Pa.  St.  426;  Matter  of 
Ubj  (D.  C,  Pa.),  33  Am.  R  R.  312,  218  Fed. 
90.    See  Am.  B.  E.  Dig.  §  975. 

95.  In  re  Nunn  (D.  C,  Ga.),  2  Am.  B.  K. 
664;  In  re  Haskin  (D.  C,  Pa..),  6  Am.  B.  R. 
485,  109  Fed.  789;  In  re  ^fajining  (D.  C, 
Pa.),  7  Am.  B.  R.  671,  112  Fed.  949;  In  re 
Prince  &  Walter  (D.  C,  Pa.),  12  Am.  B.  R. 
675,  131  Fed.  546;  In  re  Wunder  (D.  C, 
Pa.),  13  Am.  B.  R  701,  133  Fed.  821;  In 
re  Von  Kerm  (D.  C,  Pa.),  14  Am.  B.  R  403, 
135  Fed.  447.  In  Georgia  a  head  of  a  family 
cannot  waive  the  statutory  homestead  exemp- 
tion for  the  benefit  of  a  creditor.  In  re 
Reinhart  (D.  C,  Ga.),  12  Am.  B.  E.  78, 
129  Fed.  510. 

Where  a  bankrupt  filed  no  exception  to  an 
order  of  the  referee,  as  to  his  right  of  ex- 
emptions, he  cannot  he  heard  to  object  to 
any  of  its  provisions  on  certificate  of  review 
upon  exceptionjs  of  a  creditor  to  the  order. 
In  re  Cohn  (I>.  C,  N.  Dak.),  22  Am.  B.  R 
761,  171  Fed.  568. 

96.  Compare  In  te  Mayer  (C.  C.  A.,  7th 
Cir.),  6  Am.  B.  R.  117,  108  Fed.  599. 

97.  In  re  Black  (D.  C,  Pa.),  4  Am.  B.  K. 
776,  104  Fed.  28;  In  re  Nye  (C.  C.  A.,  6th 
Cir.),  13  Am.  B.  R.  142,  133  Fed.  33,  hold- 
ing in  the  case  of  a  ■waiver  of  homestead 
in  a  mortgage  that  the  rights  of  other  cred- 
itors are  subordinate  to  both  the  mortg  ge 
lien  and  the  payment  of  the  bankrupt's  ^- 
emvtion  allowance;  In  re  Baughman  (D.  C, 
Paf),  25  Am.  B.  R  167,   183  Fed.  668. 

98.  In  re  Camp  (D.  C,  Ga.);  1  Am.  B.  E. 
165,  91  Fed.  745;  In  re  Osborn  (D.  C,  N. 
Y),  5  Am.  B.  E.  Ill,  104  Fed.  780;  In  re 
Bolinger  (D.  C,  Pa.),  6  Am.  B.  R  171, 
108  Fed  374.  But  see  contra:  In  re  Gamer 
(D.  C,  Va.),  8  Am.  B.  E.  263,  115  Fed.  200. 

99.  Matter  of  Hargraves  (D.  C,  Ga.,  Rgf.) 


19  Am'.  B.  R.  238,  distinguishing.  In  re  Eein- 
hart  (D.  C,  Ga.),  12  Am.  B.  R.  78,  129 
Fed.  510;  Citizens'  Bank  v.  Hargraves  (C. 
C.  A.  5th  Cir.),  21  Am.  B.  R.  323,  164 
Fed.  613. 

Waiver  by  chattel  mortgage. —  Since  under 
section  1391  of  the  New  York  Code  of  Civil 
Procedure,  an  election  is  necessary  in  order 
to  have  the  exemption  applied  where  the 
property  ihentioned .  exceeds  $250  in  value,  a 
bankrupt  waives  his  Tight  of  exemption  as  to 
all  sucii  property  mentioned  and  described  in 
chattel  mortgages  executed  by  him,  and  it  is 
immaterial  tbat  one  of  the  mortgages  was 
executed  more  than  four  months  before  the 
filing  of  the  petition  in  bankruptcy.  Matter 
oif  French  (D.  C,  N.  Y.),  37  Am.  B.  E.  289, 
231  Fed.  255. 

Waiver  contained  in  financial'statement. — 
Where  a,  person  on  a  request  for  a  financial 
statement  furnished  the  same,  together  with 
a  waiver  of  homestead  and  exemptions,  and 
partly  on  the  faith  of  such  waiver  the  credi- 
tor accepted  an  order  for  goods  which  he 
thereafter  delivered,  the  waiver  of  homestead 
was  held  to  be  contemporaneous  with  the  offer 
to  buy  and  its  acceptance  and  was  a  valid 
contract  of  waiver.  Pincus  v.  Meinhard  & 
Bro.  (Ga.  Sup.  Ct),  139  Ga.  365,  32  Am. 
B.  R  123,  77  S.  E.  82. 

100.  In  re  Osborn  (D.  C,  N.  Y.),  5  Am. 
B.  R.  Ill,  104  Fed.  780. 

101.  Floyd  V.  Johnson  (Ga.  Sup.  Ct.),  142 
Ga.  833,  34  Am.  B.  E.  431,  83  S.  E.  943. 

102.  A  waiver  of  exemption  rights  con- 
tained in  a  mortgage  of  real  property  is 
solely  for  the  benefit  of  the  mortgagee  and 
for  the  security  of  his  debt  alone.  Where  a 
mortgagor  waives  his  exemptions  the  mort- 
gagee is  not  thereby  confined,  in  case  of  bank- 
ruptcy of  the  mortgagor,  to  enforcing  his 
security  against  the  exemption  only  but  may 
enforce  his  mortgage  against  the  entire  prop- 
erty. Matter  of  Brown  (D.  C,  Ky.),-35 
Am.  B.  R.  826,  228  Fed.  533. 
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(2)  Effect  op  waiver.- — If  a  baiikrUpt  waives  his  claim  to  an  exemption 
he  thereby  leaves  the  property  and  the  proceeds  thereof  in  the  general  fiin<i 
for  distribution  among  the  general  creditors.^'**  -An  exeicution  creditor  whose 
judgment  is  based  upon  a  waiver  of  exemption  may  not  proceed  by  execution 
against  the  property  of  the  bankrupt  where  the  bankrupt  has  waived  his 
exemption  and  the  property  has  not  been  set  off  to  him  as  exempt ;  the  exemp- 
tion having  been  waived  the  property  passes  to  the  trustee  to  be  administered 
for  the  benefit  of  all  the  bankrupt's  creditors.^"*  But  it  has  been  held  that 
a  bankrupt  who  has,  under  a  State  statute  authorizing  it,  transferred  his 
claim  of  exemption  as  security  for  a  debt  and  therein  authorized  the  transferee 
to  select  the  exempt  property,  may  not  defeat  the  transfer  by  an  express  waiver 
of  exemption  in  his  petition  for  adjudication  in  bankruptcy.^"® 

(3)  Effect  of  waive-note. —  The  fact  that  a  bankrupt  has  given  a  waive- 
note  does  not  affect  his  right  to  have  his  exempt  property  set  apart.-''"*  The 
decisions  are  not  uniform  as  to  the  remedy  of  a  creditor  holding  a  waive- 
note.-'"^  It  has  been  held  that  the  claim  may  not'  be  asserted  until  the  note  is 
reduced  to  judgment;^"*  also  that  such  a  creditor  must  look  to  the  exempt 
property  before  asserting  his  claim  against  the  general  estate.-'"* 

(4)  Withholding  discharge. —  The  bankrupt's  discharge  should  be  with- 
held until  a  creditor  claiming  under  a  waiver  has  had  time  to  resort  to  remedies 
allowable  in  State  courts.-'^"   Exempt  property,  or  the  proceeds  thereof,  do  not 


103.  In    re   iSloan    (D.    C,    Pa.),    14    Am. 
B.  R.  435,  135  Fed.  873. 

104.  Kight  of  execution  creditor  holding 
■waiver. —  In  the  ease  of  In  re  Baughman 
(D.  C,  Pa.),  25  Am.  B.  R.  1B7,  183  Fed. 
668,  it  appeared  that  at  the  time  the  peti- 
tion in  bankruptcy  was  filed,  the  goods  of 
the  bankrupt  were  under  levy  by  the  sheriff 
on  an  execution  in  which  the  $300  State 
exemption  was  waived.  The  bankrupt 
amended  his  schedules  by  withdrawing  the 
claim  therein  made.  The  court  said .  "  The 
claim  of  th8  bankrupt,  as  made  in  his 
schedules,  was  invalid,  no  particular  prop- 
erty having  been  designated  or  set  out.  And 
while  this  was  amendable,  it  was  insuffi- 
cient as  it  stood,  and  without  amendment 
was  not  in  shape  to  be  allowed.  But  in- 
stead of  amending  the  claim  the  bankrupt 
abandoned  it,  after  which  it  was  the  same 
as  if  it  had  never  been  made.  The  execu- 
tion creditor  could  not  prevent  this.  He 
had  no  right  by  virture  of  his  waiver  to  pro- 
ceed against  the  goods  of  the  bankrupt 
which  he  had  seized,  even  though  they 
amounted  to  less  than  the  law  allowed; 
but  only  against  the  specific  property, 
within  that  amount,  which  the  bankrupt 
selected  and  had  set  off  to  him ;  and  this 
designation  never  having  been  made,  and 
all  that  was  done  by  the  bankrupt  in  that 
connection  having  been  recalled,  the  execu- 
tion creditor  was  left  without  anything 
on  which  his  writ  could  take  effect.  .  .  . 
It  may  be  that,  by  withdrawal  of  the  claim, 
he  was  able  to  defeat  the  waiver.  But 
however  it  may  stand  under  the  state  law, 
there  is  no  particular  reason  in  bankruptcy 
why  a  waiver  should  be  favored.  The  $300  ex- 
emption is  allowed  to  the  unfortunate  debtor 


for  the  benefit  of  himself  and  his  dependent 
family.  And  if  he  is  authorized  to  waive  the 
right  to  it  in  favor  of  one  creditor  over  others, 
he  certainly  is  authorized  to  make  no  claim 
to  it  after  .bankruptcy,  so  that  all  may  fare 
alike." 

105.  In  re  Hastingsi  (C.  €.  A.,  6th  Cir.), 
24  Am.  B.  E.  360,  181  Fed.  33,  which  arose 
under  a  Michigan  statute  which  authorizes 
the.  selection  of  exemptions  .to  be  made  by 
the  debtor  "or  his  authorized  agent,"  and 
in  which  it  appeared  that  the  bankrupt  ha(i 
mortgaged  all  his  exempt  property  and 
authorized   the   mortgagee   to    "  demand,   re- 

,  ceive  and'  select  such  exemptions  in  my  name 
or  othei-wise  from  any  persons  from  whom  I 
might  have  demanded  them." 

106.  In  re  Goodman  (C.  C.  A.,  5th  Cir. ) , 
23  Am.  B.  R.  504,  174  Fed.  644. 

107.  The  Ray  bill  of  1902,  as  amended  on 
the  floor  of- the  House,  would  have  settled, 
the  question  in  favor  of  any  person  claim- 
ing under  a  waiver,  but  the  Senate  struck 
out  the  provision. 

108.  In  re  Brown  (D.  G.,  Pa.,  Eef.),  1  Am. 
B.  R.  256;  In  re  Moore  (D.  C,  Ala.),  7  Am. 
B.  R.  285,  112  Fed.  289.  See  also  In  re  Tune 
(D.  C.,-Ala.),  8  Am.  B.  R.  285,  115  Fed. 
906 

109.  In  re  Sisler  (D.  C,  Va.),  2  Am.  B.  R. 
760,  96  Fed.  402.  Compare  In  re  Hopkins 
(D.  C,  Ala.,  Ref.),  1  Am.  B.  R.  209. 

110.  Ingram  v.  Wilson  (C.  C.  A.  8tih  Cir.); 
11  Am.  B.  R.  192,  125  Fed.  913;  In  re  Brum- 
baugh (D.  C,  Pa.),  12  Am.  B.  R.  204,  128 
Fed.  971;  Bell  v.  Dawson,  120  Ga.  628,  12 
Am.  B.  R.  159,  48  S.  E.  150;  McKenney  v. 
CJheney,  118  Ga.  387,  395,  45  S.  E.  433;  In  re 
Allen  (0.  C,  Va.),  13  Am.  B.  R.  518,  526,  134 
Fed..620. 
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belong  to  the  creditors,  nor  may  the  trustee  recover  the  same  lor  their  benefit.^^^ 
But  it  has  been  held  that  an  opportunity  should  be  given  to  creditors  to  enforce 
their  debts  or  liens  against  the  exempt  property  in  a  court  of  competent  juris- 
diction, and  in  the  meantime  the  bankrupt's  discharge  may  be  withheld.^^^  ,  The 
creditor  has  an  equity  entitling  him  to  a  reasonable  postponement  of  the  dis- 
charge of  the  bankrupt  to  enable  him  to  bring  such  proceedings  in  the  State 
court  as  may  be  necessary  to  assert  his  right-s/^^  Where  the  exempt  property 
consists  of  money  in  the  hands  of  the  trustee,  the  bankruptcy  court  will  hold 
the  fund,  until  it  can  be  placed  vphere  it  will  be  available  to  the  benefit  of  parties 
in  interest."*  If  the  discharge  is  not  withheld  it  will  operate  as  a  release  of 
the  debt  and  bar  a  proceeding  based  thereon  against  the  exempt  property. ^^* 
d.  Parties  entitled  to  exemptions. —  (1)  Right  is  peesonal. — ^  The  right  to 
an  exemption  is  a  matter  personal  to  the  bankrupt. -^^^  It  may  not  be  claimed 
by  an  assignee.'^"  Nor  may  it  be  claimed  by  a  mortgagee  of  exempt  property,-'^* 
unless  under  the  statutes  of  the  State  it  is  authorized  to  transfer  the  right 
to  claim  an  exemption.-^^®    But  it  has  been  held  that  a  husband  has  the  right  to 


111.  Vitzhum  V.  Large  (D.  C,  Iowa),  20 
Am.  B.  R.  666,  162  Fed.  685;  In  re  Eash 
(D.  C,  Iowa),  19  Am.  B.  R.  738,  157  Fed. 
996. 

112.  In  re  Caatleberry  (D.  €.,  Ga.),  16 
Am.  B.  E.  159,  143  Fed.  1,018;  In  re  Allen 
(D.  C,  Va.),  13  Am.  B.  E.  518,  134  Fed. 
620;  lioekwood  v,  Exchange  Bank,  190  U.  S. 
294,  10  Am.  B.  R.  lOJ,  47  L.  Ed.  1061;  In  re 
Maynard  &  Co.  (D.  C,  Ga.),  25  Am.  B.  R. 
732,  183  Fed.  823 ;  Meinhard  &  Bro.  v.  Pincua 
(C.  C.  A.,  5tli  Cir.),  29  Am.  B.  R.  619,  200 
Fed.  736. 

113.  Xockwood  V.  Exchange  Bank,  190  U. 
S.  294,  10  Am.  R  R.  107,  47  L.  Ed.  1061; 
In  re  Weaver  (D.  C,  Ga.),  16  Am.  B,  E. 
265,  144  Fed.  229;  Roden  iGrocery  Co.  v. 
Bacon  (C.  C.  A.,  5th  Cir.),  13  Am.  B.  E.  251, 
133  Fed.  515;  Bowen  &  Thomas  v.  Keller,  130 
Ga.  31,  22  Am.  B.  R.  727,  69  S.  E.  174  (cit- 
ing Collier,  6th  Ed.  96). 

114.  In  re  Castleherry  (D.  C,  Ga.),  16  Am. 
B.  R.  159,  161,  143  Fed.  108. 

115.  Effect  of  this  charge  on  claim  of 
creditor. —  In  the  case  of  Bowen  &  Thomas 
V.  Keller  (Sup.  Ct.,  Ga.),  130  Ga.  31,  22 
Am.  B.  R.  727,  69  S.  E.  174,  the  court  said: 
"Nor  does  the  bankruptcy  act  ■prevent  the 
creditor  fiom  enforcing  a  lien  superior  to 
the  exemption  under  the  state  law,  if  such 
lien  'he  fastened  on  the  exempt  property  at 
any  period  of  the  bankruptcy  proceedings 
prior  to  the  final  discharge  of  the  debtor. 
But  if  the  debtor  succeeds  in  obtaining  his 
discharge  and  pleads  it  prior  to  the  fasten- 
ing of  a  specific  lien  on  such  property,  the 
effect  is  to  release  the  debtor  from  the  pay- 
ment of  the  debt  upon  which  the  proceed- 
ings are  based,  and  the  creditor's  right  of 
action  is  destroyed."  Citing  Jewett  Bros. 
V.  Huffman,  14  N.  D.  110,  13  Am.  B.  R.  738, 
103  N.  W.  408 ;  Claster  v.  Soble,  22  Pa.  Super. 
Ct.  631,  10  Am.  B.  E.  446;  Groves  v.  Osborn, 
46  Ore.  173,  79  Pac.  500. 

116.  Bankrupt  only  entitled  to  exemp- 
tion.—  The   court  has   no   right   to   order   a 


personal  property  exemption  to  any  one 
except  the  bankrupt.  In  re  Blanohard  & 
Howard  (D-  C,  No.  Car.),  20  Am.  B.  R. 
422,  161  Fed.  797.  The  right  of  exemptipii 
is  personal,  which  he  can  exercise  or  waive, 
and  unless  otherwise  provided  by  statute, 
it  cannot  be  exercised  Sy  any  other  person. 
In  re  Schuller  (D.  C,  Wis.),  6  Am.  B.  E. 
278,  108  Fed.  591.  Who  entitled  to  exenip- 
tions,  see  Am.  Bahkr.  Dig.  §§  947,  94^8. 

117.  Mitchell  v.  Mitchell  (D.  C,  No.  Car.), 
17  Am.  B.  E.  382,  147  Fed.  280;  In  re  Sloan 
(D.  t3..  Pa.),  14  Am.  B.  E.  435,  135  Fed.  873; 
Matter  Of  French  (D:  C,  N.  Y.),  37  Am. 
B.  E.  289,  231  Fed.  255. 

lis.  Edmondson  v.  Hyde,  Fed.  Cas.  4,285, 
7  N.  B.E.I;  In  re  Blanchard  &  Howard 
(D.  C,  No.  Car.),  20  Am.  B.  E.  422,  161 
Fed.  797;  Mitchell  v.  Mitchell  (D.  C,  No. 
Car.),  17  Am.  B.  E.  382,  147  Fed.  280; 
Matter  of  French  (D.  C,  N.  Y.),  37  Am. 
B.  E.  289,  231  Fed.  255,  folding  tiiat  a  bank- 
rupt may  not  mortgage  property  which  is 
not  per  se  exempt,  and  thereby  authorize  the 
mortgagee  to  thereafter  take  anii  hold  same 
on  the  theory  that  the  bankrupt  himself 
might  have  and,  of  right,  could  have,  desig- 
nated same  as  exempt ;  and  that  a  mortgagee 
of •  property  of  a  bankrupt  unqualifiedly 
exempt  under  the  State  law,  has  the  right  to 
take  and  sejl  such  property,  .although  the 
mortgage  was  given  within  the  four  months' 
period  and  constitutes  a  preference. 

Purchaser  at  mortgage  foreclosure.^— 
Exemptions  in  stock  in  trade,  tools  and 
fixtures  are  personal  and  cannot  be  claimed 
by  a  purchaser  on  the  foreclosure  of  a  chattel 
mortgage  covering  such  property  and  consti- 
tuting a  voidable  preference.  Feilbaoh  Co.  v. 
Eussell  (C.  C.  A.,  6th  Cir.),  37, Am;  B.  R. 
285,  233  Fed.  412. 

119.  Assignment  of  exemptions  as  se- 
curity.—  In  the  case  of  In  re  '  Hastings 
(C.  C.  A.,  6th  Cir.),.,  24  Ain.  B.  E.  360,  181 
Fed.  33,  it  appeared;  that  the  bankrupt  had: 
mortgaged    all    his    exempt    property,    then 
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transfer  exempt  property  prior  ^to  his  bankruptcy,  regardless  of  a  present 
indebtedness,  and  his  wife,  not  as  the  head  of  the  family,  btit  as  vendee,  is 
entitled  to  the  protection  which  the  exemption  laws  would  have  afforded  the 
husband  had  he  retained  the  property;  and  such  property  cannot  be  recovered 
by  the  trustee  in  bankruptcy  of  the  husband.-^^"  Where  by  State  statute  a  bank- 
rupt's claim  of  exemption  is  not  assignable;  an  attempted  assignment' operates 
as  an  abandonment  of  the  right.  ■'^•'  In  Pennsylvania  a  debtor  may  waive  but 
not  assign  his  right  to  exemptions  and  will  not  be  permitted  to  withdraw  a 
waiver  thereof  in  favor  of  a  creditor  to  whom  he  had  a,ssigned  his  claim.  ^^ 
The  bankrupt  may  claim  his  exemption  through  his  attorney  or  agent,  if  within 
the  statute  under  which  it  exists.-^^^  A  voluntary  bankrupt  may  not  retain 
his  exemption  as  against  the  actual  and  necessary  costs  of  the  bankruptcy 
proceeding,  notwithstanding  his  affidavit  of  inability  to  pay.-'^* 

(2)  Claim  by  oe  foe  beitefit  of  wife  oe  childeen. — An  exemption  may 
be  claimed  by  the  bankrupt's  wife  and  children,  when  the  State  law  permits 
it,^^^  the  law  being  intended  as  much  to  protect  them  as  the  husband.  Thus, 
the  husband  cannot  deprive  the  family  of  the  right  to  an  exempt  homestead 
merely  by  absconding,  so  long  as  he  leaves  his  family  in  it.^^®  The  right  to  an 
e^xemption  accrues'  when  the  proceedings  are  instituted  against  the  bankrupt, 
and  if  he  subsequently  dies  before, the  exempt  property  is  set  apart  to  him, 
his  administrator  will  take  such  property,  and  if  authorized  by  the  State  law, 
it  may  be  administered  for  the  benefit  of  his  widow  and  children ;  it  would 
seem  to  reasonably  follow  that  in  such  a  case  the  exemption  may  properly  be 
claimed  for  their  benefit.^^''^  If  the  exemption  accrues  by  the  State  law  to  the 
benefit  of  husband  and  wife  and  the  children,  a  failure  to  assert  the  claim 
by  the  husband  in  bankruptcy  should  not  deprive  the  wife  and  children  of  the 
benefits  of  the- law,  and  their  right  will  be  protected  by  the  bankruptcy  court  ;^® 
but  the  wife  in  such  case  will  be  required  to  exercise  the  same  degriee  of  diligence 
in  inaking  her  claims  as  the  bankrupt.  ^^®   Under  the  laws  of  Ohio,  a  divorced 

owned  or  thereafter  to  be  acquired  hj  him,  125.  Smith   v.   Kehr,    Fed.   Cas.    13,071.    2 

and     had     vested     in     the     mortgagee     the  Dill.  50,  affd.  20  Wall,  31,  22  L.   Ed.  313; 

privilege    of    selecting   the    exempt    property  In  re  Pratt,  Fed.  Cas.  11,370,  1  Flip.  353. 

covered  by  the  mortgage;   it  was  held  that  ige.  In  re  Pratt,  7  Pac.  L.  E.  202. 

it  could  not  be  said  that  the  delegation  of  ^gy    j„-^^  g^^^^I^.   ^j,    ^    j^   ^ 

the    right    to    select    exempt    property    was  g    -^    g,^    j^jg  j.^^    ^^g        '                ''        '"^ 

against  public  policy  and  void,  since,  under  loo    t'          t    i,      ,n     /^     ^,  •   ,      ,„    . 

the  Michigan   statute,  the  selection   is  per-  128.  In   re   Luby    (D-   C.,   Ohio),    18   Am. 

mitted   to  be  made  by  the   debtor   "or   his  f  ■    K.    801,    155    Fed.    659;    In    re    Maxson 

authorized    agent,"    and    the     authority    to  (£■  G^.Iowa),  22  Am.  B.  E.  424,  170  Fed. 

select,   given  upon   a  valuable   eonsidferati»n  ^56,  which  case  arose  under  the  Iowa  statute, 

and  coupled  with   an  interest,  could  not  be  providing  that  the  homestead  of  every  family, 

revoked  by  the   f aihire   of   the   bankrupt   to  whether  owned  by  husband  or  wife,  is  exempt 

claim  the   exemptions  in  his  own  name,  or  from  judicial  sale,  and  no  conveyance  thereof 

even    by    his    express    waiver    thereof,    the  is  valid  unless  they  both  join  therein,  and  it 

assignor  being  estopped  so  to  do.  ^^^  lieW  that  the  adjudication  of  the  wife  as 

120.  Jackson  -v.  Jetter  (Iowa,  Sup.  Ot.),  *  bankrupt  does  not  defeat  the  right  of 
160  la.  571,  32  Am.  B.  R.  667,  142  N.  W.  the  husband  to  have  the  homestead  occu- 
431.  pied   lay   the    family    set    apart   as    exempt, 

121.  In  re  'Sloan  (D.  C,  Pa.),  14  Am.  B.  although  the  bankrupt  made  no  claim  for 
E.  435,  135  Fed.  873.  ^^Y   exemption    from    her    schedules;    In    re 

122.  In  re  Pfeiflfer  (D.  €.,  Pa.),  19  Am.  Youngstrom  (C.  C.  A.,  8th  Cir.),  18  Am. 
B.  R.  230,  155  Fed.  892.  B.    R     572,    153    Fed.    98.      See    also   In    re 

123.  Wilson  v.  McElroy,  32  Pa.  St.  82;  t^rifflth,  1  N".  B.  N.  546;  In  re  Pope  (D.  C, 
Regan  v.  Zeeb,  28  Ohio  St.  483.  Iowa),  3  Am.  B.  R.  525,  98  Fed.  722. 

124.  In  re  Hines  (D.  C,  W.  Va.),  9  Am.  129.  In  re  Burnham  (D.  C,  Wash)  30 
B.  R.  27,  117  Fed.  790;  In  re  Bean    (D.  C,  Am.  B.  R.  270,  202  Fed    762 

Vt.),  4  Am.  B.  R.  53,  100  Fed.  262. 
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woman  who  has  the  care  of  her  own  children^  is:  entitled  to  an  exemption  in 
real  estate,  in  lieu  of  a  homestead.^*" 

^  (3)  Householder  09  head  pe  a  family. — As  to  the  meaning  of  "  house- 
holder "•  and  "  head  of  a  family,"  as  used  in  State  statutes,  distinctions  are 
frequently  made  which  seem  to  have  no  difference.^*^  A  married  woman  doing 
business  in  her  own  name,  and  living  with  her  husband,  is  not  the  head  of  a 
family  and  as  such  entitled  to  a  householder's  exemption.^^^  But  the  wife 
of  a  bankrupt  who  has  deserted  her,  or  has  separated  and  is  living  apart,  may 
be  the  "  head  of  a  family  "  so  as  to  entitle  her  to  exemptions. ^^*  But  if  the 
husband  is  in  fact  the  support  6f  the  family  the  wife  is  not  a  "householder" 
and  entitled  to  a  homestead  exemption  -j^^*  but  it  has  beeu  held  otherwise  where 
the  wife  owned  the  fee  and  carried  on  business  in  her  ovm  name.^^^  And  an 
unmarried  woman,  having  the  actual  care  and  support  of  her  aged  and  infirm 
paternal  grandmother,  may  be  entitled  to  an  exemption  in  kind  ;^^^  so  also  as'to 
a  widower  who  maintains  a  homestead  for  his  family  consisting  of  three  minor 
children  and  his  mother-in-law.^*''  An  unmarried  bankrupt  living  alone  is 
not  entitled  to  a  homestead  exemption  as  a  "  head  of  "a  family,"  because  he 
pays  the  board  and  tuition  of  his  sister  at  a  boarding  school  whose  home  was 
'  with  her  parents.^*®  Under  a  statute  giving  an  exemption  to  a  person  having 
the  care  or  support  of  dependent  females,  a  bankrupt  son  who  lives  alone  with 
his  mother  is  entitled  to  a  hornestead  exemption  although  she  is  not  solely 
dependent  upon  him  in  a  financial  sense. -^^ 

(4)  Claim  oe  partners.— ^Whether  the  members  of  a  bankrupt  firm  can 
claim  exemptions  from  its  partfiership  assets  depends  on  the  decisions  of  the 
State  courts.""  Thus,  in  certain! States  where  partners  are  allowed  exemptions 
out  of  the  firm  property,  the  bankruptcy  courts  have  granted  similar  exemp- 
tions."^ On  principle,  they  cannot  claim  exemptions  therefrom,  the  partner- 
ship being  an  entity,  and  the  partners  having  no  interest  in  the  assets  until  all 

130  Matter  of  Giles  (C.  C.  A.,  6th  Cir.),  135.  Richardson  v.  Woodward  (C.  C.  A., 
19  Am.'B.  K.  306,  158  Fed.' 596.  4th   Cir.),   5  Am.  B.   R.   94,   104   Fed.   783; 

131  In  re  Morrison  (D.  C.,  Ark.),  6  Am.  In  re  McCutcheon  (D.  C,  S.  Car.),  4  Am. 
B  R  488  110  Fed.  734  (and  foot-note);  B.R.  81,  100  Fed.  779;  In  re  Hastings  (Ref., 
In   re   Stokes    (Ref.,   N.   Y.),   4   Am.    B.   E.  Mo.),  7  Am.  B.  R.- 362. 

660-    In  re   Jamieson    (Ref.,  E.  !•),   6   Am.  136.  Matter  of  Jackson  (Ref.,  Ga.),  18  Am. 

B.   R.   601;    In   re   Raflferty    (P.    C,   Iowa),  B.  E.  216. 

7  Am    B   R.  415,  112  Fed.  512;  In  re  Hos-  137.  In  re  Muss^    (D.  'C,  Tex,),  25  Am. 

tin   (Ref.,  Mo.),  7  Am.  B.  E.  362.    .See  Am.  B.  E.  91,  179  Fed.  1007.     ' 

Bankr    Dig.  §  948.                             -  138.  In  re  McGowan    (D.  C,  S.  Car.),  22 

"  Householder."— A    farmer   who    rents    a  Am.   B.   E.   469,    170    Fed.    493;    Matter    of 

farm  occupies  the  house  thereon,  has  it  kept  Rainwater  (D.  C,  Miss.),  25  Am.  B.  E.  419, 

and  managed  by  a  hired  woman,  who  cooks  holding  that  exemptions  will  not  be  allowed 

the  meals  and  keeps  and  cares  for  the  table,  a  bankrupt  merely  because  he  has  two  sisters 

sleeping  rooms,  etc.,  for  the  accommodation  to  whose  support  he  contributes;  they  must 

of  the  farmer  and  his  hired  help,  is  a  "  house-  reside  with  him   as  a  part  of   his  domestic 

holder  "  within   the  meaning   arid  intent   of  circle  before  his  exemption  will  be  allowed, 

sections  1390  and  1391  of  the  New  York  Code  139.  In   re  Glisson    (D. C,  Ga.),   25   Am. 

of  Civil  Procedure.    Matter  of  French  (D.  C,  B.  E.  911,  182  Fed.  287. 

N"  Y  )    37  Am.  B.  R.  289,  231  Fed.  255.    See  140.  In  re  Camp  ( D.  C,  Ga. ) ,  1  Am.  B.  R. 

Am   b'  R  Digest   §  948  165,  91   Fed.  745;   In  re  Stevenson  &  King 

132  Matter  of' Herboid  (Ref.,  Wash.),  14  (D.  C,  N.  Car.),  2  Am.  B.  R.  230,  93  F;ed. 
Am    B    R    116                                            .  ^^^-     ^^^  ^*  *°  partnership  exemptions.  Am. 

133  'in'reYoungstrom  (C.  C.  A.,  SthCir.),      Bankr.  Dig.  §  966. 

18  Am   B  R  572,  153  Fed.  98;  In  re  Finklea  141.  Georgia.— In  re  Damp    (D.  C,  Ga.), 

(D    c'   S'.  €.),  18  Ami. -B.  R.  738,  153  Fed.  1  Am.  B.'R.  166,  91  Fed.  745. 

4Q2      '  North  Carolina. —  In  re  Stevenson   (D.  C, 

134.  In  re  Jamieson  (D.  C,  K.  I.),  6  Am.  K   Car.),   2  Am.   B:   R.   230,   93   Fed.   789; 

g   jj_  go  In   re   Grimes    (D.   C.,  N.   Car.),   2  Am.   B. 
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its  creditors  are  paid."^  Such  claims  havei,  under  the  present  law,  been  denied 
in  Alabama,  Arkansas,  New  Jersey,  Maryland,  Mississippi,  Pennsylvania, 
Oklahoma  and  South  Dakota."*  On  the  other  hand,  it  has  been  held  that  such 


K.  160,  94  Fed.  800;  In  re  Duguid  (D.  C, 
N.  Oar.),  3  Am.  B.  R.  794,  100  ted.  274; 
In  re  Wilson  (D.  C,  N.  Car.),  4  Am.  B. 
R.  260,  101  Fed.  571;  In  re  Seabolt  (D. 
C,  N.  Car.),  8  Am.  B.  R.  57,  113  Fed.  766; 
In  re  Gartner  Hancock  Lumber  Co.  (D.  C, 
N.  Car.),  22  Am.  B.  R.  89,8,  173  Fed.  153. 

Wisconsin. —  In  re  Friedrich  (C.  C,  A.,  7th 
Cir.),  3  Am.  B.  R.  801,  100  Fed.  284,  affg.  95 
Fed.  282. 

Michigan. —  By  virtue  of  the  law  of  Michi- 
gan, a  member  of  a  bankrupt  partnership, 
who  owns  no  property  of  the  '  character 
specified  in  the  exemption  statute,  except  his 
interest  in  the  stock  of  goods  belonging  to  the 
firm,  is  entitled  to  $250  worth  of  such  stock 
as  his  exemption.  In  re  Andrews  &  Siinonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  193  Fed. 
776. 

142.  In  re  Beauchamp  (D.  C,  Md.),  4 
Am.  B.  R.  151,  101  Fed.  106;  In  re  Hosier 
(D.  C,  Vt.),  7  Am.  B.  R.  268,  .112  Fed. 
138;  Matter  of  Abrams  (D.  Cr,  So.  Dak.),  34 
Am.  B.  R.  552,  193  Fed.  271,  hol(iing  that  a 
surviving  member  of  an  insolvent  partnership 
is  not  entitled  to  exemptions'  out  of  the  firm 
property,  and  that  a  dissolution  of  a  partner- 
ship, with  the  "  sole  purpose  and  object  of 
placing  tihe  bankrupt  partner '  .  J  .  in  a 
position  to  claim  his  individual  exemptions", 
from  the  firm  property,  is  fraudulent  and 
ineffective,  as  against  creditors  oi  the  part- 
nership, to  pass  ownership  of  the  firm  pi'op- 
erty  to  the  bankrupt. 

Right  of  partner  to  exemption. —  In  the 
case  of  Jennings  V.  Stannus  &  Son  (0.  C.  A., 
9th  Cir.) ,  27  Am.  B.  R.  384,  386,  191  Fed.  347,, 
the  court  says :  "  The  strong,  reason  in  sup- 
port of  this  view  rests  upon  the  innate  differ- 
ence between  the  individual  and  a  copartner- 
ship as  it  relates  to  their  respective  property 
righjts.  Each  is  a  distinct  entity.  The 
former  holds,  by  the  exclusive  right,  subject 
only  to  the  right  of  his  creditors  to  have 
his  property  applied  to  their  legitimate 
demands.  Exemption  statutes  are  enacted 
to  meet  this  express  condition,  to  relieve 
the  debtor  in  a  measure  agi-inst  the  de- 
mands of  his  creditors,  that  he  may  yet 
enjoy  the  necessary  comforts  of  life.  The 
later  holds  by  right  of  the  individual  mem- 
bers, whose  respective  interests  in  the  prop- 
erty depend  upon  mutual  agreement  between 
them;  the  whole  being  aub.iect  to  tIhe  debts 
of  the  firm.  The  individual  interest  in  the 
partnership  property  is  joint,  and  each 
partner   has    the    right   to    have    the    prop- 


fairs  is  necessary  in  the  end  to  determine 
what  the  purohaser  haS  really  acquired.  So 
that  it  seems  illogical  to  say  that  exemption 
in  favor  of  a  partner  is  within  the  purview 
of  tjhe  statute,  unless  specially  mentioned  and 
declared.  Pond  v..  Kimball,  101  Mass.  105; 
In  re  Demarest  (D.  C,  N.  J.),  6  Am.  B.  R. 
232,  lip  Fed.  638.  Other  adjudications  of 
the  federal  courts  sustaining  this  view,  fol- 
lowing the  courts  of  the  states  in  which  they 
were  rendered,  are.-!  In  re  Novak  (D.  C, 
S.  D.),  18  Am.  B.  R.  236,  15,0  Fed.  602;  In  re 
Beauchamp's  et  al.  (D.  C,  Md.),  4  Am.  B.  R. 
151,  101  Fed.  106;  In  re  Meriwether  (D.  C, 
Ark.),  5  Am.  B.  R.  435,  107  F'cd.  102;  In  re 
Prince  and  Walker  (D.  C,  Pa.),  12  Am.  B.  R. 
675,  131  Fed.  546." 

143.  In  re  McCrary  Bros.  (D.  C,  Ala), 
22  Anj.  B.  R.  161,  169  Fed.  485;  In  re  Meri- 
wether (D.  C,  Ark.),  5  Am.  B.  R.  435,  107  • 
Fed.  102;  In  re  Demarest  (D.  C,  N.  J.),  6 
Am.  B.  R.  232,  110  Fed.  638;  In  re  Beau- 
chismip  (D.  C,  Md.),  4  Am.  B.  R.  151,  101 
Fed.  106;  In  re  Prince  &  Walker  (D.  C, 
Pa.),  12  Am.  B.  R.  675,  131  Fed.  546;  Matter 
of  Golden  Rule  Merc.  Co.  (Ref.,  Okl.),  21  Am. 

B.  R.  397;  In  re  Lentz  (S.  Dak.),  2  N.  B. 
N.  Rep.  190,  97  Fed.  486;   In  re  Novak   (D. 

C,  S.  Dak.),  18  Am.  B.  R.  236,  150  Fed.  602; 
In  re  Vickerman  &  Oo.  (D.  C,  S.  Dak.),  29 
Am.  B.  R.  298,  199  Fed.  589;  Matter  of 
Bundy  &  Co.  (D.  C,  Miss.),  33  Am.  B.  R. 
289,  218  Fed.  711;  Amundson  v.  Folsom  (C. 
C.  A.,  8th  Cir.),  33  Am.  B.  R.  318,  219  Fed. 
122,  holding  that  a  homestead  right  will  not 
be  upheld  where  it  appears  that  the  assets 
of  a  partnership,  not  entitled  to  exemptions 
by  law,  were  fraudulently  turned  over  to  one 
of  its. members,  for  the  purpose  of  enabling 
him  to  claim  exemptions. 

Right  of  partner  to  claim  exemptions  out 
of  partnership  property. —  By  the  great 
weight  of  atithority  individual  partners 
cannot  claim  exemptions  in  the  partnership 
property  a's  against  a  partnership  debt. 
This  is  heM  on  different  grounds:  (1) 
On  the  well-known  ground  that  partner- 
ship property  is  subject  to  the  payment 
of  partnership  debts  before  all  other  claim.', ; 
(2)  the  impracticability  or  even  inequity  of 
allowing  an  exemption  out  of  the  property; 
'^>   that,  under  the  theory  of  the  ei\'il  law 


(3 


that  a  partnership  is  an  'entity  —  a  theory 
not  generally  recognized  by  the' common  law 
and  one  wihich  is  inconsistent  with  its  prin- 
ciples— ^aiid  that  the  partnership  property 
does  not  belong  to  the  individual   pai-'tners, 


erty   applied   first  to  the   partnership  debts      but  to  fhe  firm,  that  is,  to  the  leo-al  entitv  • 

before  either  is  entitled  to  a  segregation  of       (4)    that    the    different   exemption    statutes 

Levy   and   execution,    it      contemplate   only    individuals    and    have   no 


his  own  interest.  Levy  and  execution,  it 
is  true,  may  proceed  against  the  individual 
interest;  but,  when  made,  the  sale  is  oi  the 
interest  subject  to  the  debts  of  the  concern, 
and   a   settlement   of  the   copartnership    af- 


reference  to  partnerships.     18  Cyc.  1383. 

A  different  rule  obtains  in  Georgia,  Mich- 
igan, North  Carolina,  New  York,  Wisconsin 
and  perhaps  one  or  two  other  States;    but 
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claims  may  be  asserted,  if  each  partner  shall  consent  thereto,^**  especially  where 
there  are  no  individual  estates  from  which  exemptions  may  be  taken."®  Even 
where  exemptions  are  permitted  out  of  partnership  assets,  it  must  appear  that 
the  partner  seeking  the  exemption  had  an  interest  in  £uch  assets  to  the  extent 
and  the  amount  of  the  exemption  sought."*  It.has  been  held  that,  fraud  being 
absent,  partners  may  before  bankruptcy  so  sever  the  joint  estate  as  to  permit 
each  of  them  to  claim  their  exemptions,  though  on  appeal  this  severance  was 
not  approved  or  even  thought  necessary."''     But  where  there  is  no  transfer. 


the  Federal  courts  sitting  in  bankruptcy  have 
never  adopted  or  followed  the  minority  rule 
outside  of  the  particular  States  in  which  that 
rule  prevails.  In  re  Scheier  (D.  C,  Wash.), 
26  Am.  B.  R.  739,  188  Fed.  744. 

144.  In  re  Grimes    (D.  C,  N.  C),  2  Am. 

B.  R.  160,  94  Fed.  806;  In  re  Floyd  &  Oo. 
(D.  C,  N.  C),  18  Am.  B.  R.  827,  154  Fed. 
757;  In  re  Monroe  &  Co.  (D.  C,  N.  C), 
19  Am.  B.  R.  525,  156  Fed.  216;  In  re  Nel- 
son (D.  C,  Wis.),  2  Am.  B.  R.  556,  ,98  Fed. 
76;  Matter  of  McDonnell  v.  Williams  (D.  C, 
Cal. ) ,  32  Am.  B.  R.  589. 

It  has  been  held  that  the  partner  must 
aflSrmatively  show  that  he  is  entitled  to  the 
exemption,  and,  when  it  is  asked  out  of  firm 
assets,  that  he  had  no  personal  property 
exemption  independent  of  the  firm  property, 
and  the  other  members  of  the  firm  conseiit 
that  he  shall  have  it  out  of  the  firm  assets. 
In  re  Friedrich    (D.  C,  Wis.),  95  Fed.  282. 

Where  an  involuntary  proceeding  against 
a  partnership  and  its  individual  members 
was  dismissed  as  to  one  of  the  partners,  at 
his  instance  on  the  ground  that  being  a 
minor  he  could  not  become  a  debtor  and 
therefore  not  a  bankrupt,  his  status  as  a 
debtor  could  not  thereafter  be  asserted  merely 
to  claim  exemptions.     In  re  Ellenbecker   (D. 

C,  Wis.),  30  Am.  B.  R.  537,  205  Fed.  396. 

145.  In  re  Stevenson  (D.  C,  N.  Car.),  2 
Am.  B.  R.  230,  93  Fed.  789;  In  re  Duguid 
(D.  C,  N.  Car.),  3  Am.  B.  R.  794,  100  Fed. 
274;  In  re  Wilson  (D.  C,  N.  Car.),  4  Am. 
B.  R.  260,  101  Fed.  572;  In  re  Steed  (D.  C, 
N.  Car.),  6  Am.  B.  R.  73,  107  Fed.  682;  In 
reSeabolt  (D.  C,  N.  Car.),  8  Am.  B.  R.  57, 
113  Fed.  766;  'In  re  Monroe  &  Co.  (D.  C,  N. 
Car.),  19  Am.  B.  E.  255,  156  Fed.  216. 

146.  In  re  Rutland  Grocery  Co.  (D.  C, 
Ga.),  26  Am.  B.  R.  942,  189  Fed.  765. 

Extent  of  exemption. —  In  the  case  of  In 
re  Camp  (D.  C.,  Ga.),  1  Am.  B.  R.  165,  91 
Fed.  745,  it  is  said:  "But  conceding,  in 
view  of  what  has  been  stated,  that  the  bank- 
rupt court,  sitting  in  Georgia,  and  passing 
upon  an  exemption  of  a  citizen  of  Georgia, 
would  feel  bound  to  allow  an  exemption  lo 
one  partner  out  of  the  partnership  assets,  it 
is  nevertheless  perfectly  clear  that  the  part- 
ner seeking  the  exemption  should  have  an 
interest  in  the  partnership  assets  to  the 
extent  and  the  amount  of  the  exemption 
sought.  If,  on  an  accounting  between  the 
partners,  the  partner  applying  for  an  ex- 
emption would  have  no  interest  in  the  part- 
nership effects  as  against  the  other  partners, 


he  would  hardly  be  allowei  to  claim  such  an 
interest  as  against  the  creditors  of  the  part- 
nership." 

147.  In  re  Friedrich   (D.  C,  Wis.),  3  Am. 

B.  R.  800,  100  Fed.  284,  mod.  s.  a,  95  Fed. 
282;  In  re  Lockerby  (Minn.),  3  N.  B.  N. 
Rep.  7. 

Payment  from  assets  of  dissolved  part- 
nership.—  Bankrupt  and  his  partner,  four- 
teen days  before  bankruptcy,  severed  the 
partnersliip  relation  by  written  agreement 
whereby  the  assets  of  the  dissolved  partner- 
ship were  vested  in  bankrupt  and  its  liabili- 
ties assvimed  by  him.  There  was  no  fraud  in 
the  transaction,  and  during  the  period  pre- 
ceding bankruptcy,  bankrupt  continued  the 
business  in  hS  own  name.  The  liabilities  in 
the  bankruptcy  proceedings  consisted  of  firm 
debts,  and  the  s  psets ,  those  w'hich  were  as- 
signed to  banljrupt  under  the  dissolution 
affl-eement.  Nothing  appeared  as  to  the  in- 
sSvency  of  the  firm  at  its  dissolution,  nor 
concerning  the  state  of  accounts  between  the 
partners.  Held,  that  the  firm  assets  were 
validly  transformed  into  individual  assets  of 
bankrupt,  so  as  to  entitle  him  to  be  allowed 
his  exemptions  therefrom.     In  re  Kollber   (D. 

C,  Pa.),  27  Am.  B.  R.  414,  193  Fed.  281. 
Rule   in   Indiana. —  Where   members   of    a 

firm,  all  residents  of  Indiana,  with  knowledge 
of  insolvency  consente-^.  to  a  dissolution  for 
the  express  purpose  of  enabling  each  of  them  ' 
to  claim  exemptions,  and  the  firm  property 
vfas  divided  among  them,' and  thereafter  one 
of  them  filed  a.  voluntary  petition  in  bank- 
ruptcy and  an  involuntary  petition  was  filed 
to  have  the  firm  adjudged  bankTupt,  no  ex- 
emptions can  be  claimed  out  of  the  property 
in  the  hands  of  the  trustee,  and  specifically 
identified  as  part  of  the  former  firm  prop- 
erty, because  in  Indiana  no  exemptions  are 
allowed  out  of  partnership  assets.  Firm 
property  in  the  possession  of  a  partner  at 
the  time  of  the  filing  of  a  petition  in  bank- 
ruptcy must  be  deemed  firm  and  not  indi- 
vidual assets  for  all  purposes.  Matter  of 
Turnock  &  Sons  (C.  C.  A.,  7th  Cir.),  36  Am. 
B.  R.  316,  230  Fed.  985. 

Conversion  of  firm  property  into  exempt 
property.^  As  it  is  not  fraudulent  for  an  in- 
dividual debtor  to  convert  property  which  is 
not  exempt  into  that  which  is,  it  is  not  fraud- 
ulent for  individuals  constituting  a  partner- 
ship to  sever  the  joint  interest  in  partnership 
property,  which  is  not  yet  in  the  custody  of 
tlie  law,  and  thereafter  to  hold  their  exemp- 
tions out   of   such   property.      Crawford   v. 
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but  a  mere  abandonment  by  one  partner  of  his  interest,  an  exemption  will 
not  be  allowed  out  of  partnership  assets  to  the  other  member  of  the  firm."® 
Where  a  partner  has  parted  with  his  interest  in  the  assets  of  the  firm  prior  to  - 
bankruptcy,  he  cannot  claim  an  exemption  therein,  although  he  continued  in 
the  employ  of  the  firm  as  a  clerk. "^  Where  the  right  to  a  homestead  exemption 
out  of  partnership  assets  is  doubtful,  the  claim  must  be  asserted  reasonably 
and  in  conformity  with  the  practice  in  bankruptcy,  or  it  will  not  be  con- 
sidered.^"' An  infant  who,  although  he  contributed  to  the  capital  stock  of  a 
partnership,  assented  to  being  ignored  in  all  firm  transactions,  is  not  entitled 
to  a  personal  property  exemption  out  of  the  assets  of  the  firm.^^^  Several 
of  the  cases  cited  in  the  foot-notes  under  this  paragraph  contain  summaries  of 
decisions  both  in  the  Federal  and  in  the  highest  State  courts,  in  particular  In  re 
Camp.^^2 

(5)  Exemptions  to  persons  in  certain,  occupations. —  Especial  exempt 
tions  are  sometimes  given  to  persons  engaged  in  certain  occupations,  as  farm- 
ing, mechanical  trades,  mercantile  pursuits  and  the  like.  An  exemption  to 
fai-mer  is  not  defeated  by  temporarily  engaging  in  a  different  pursuit. -^^  And 
a  "  laborer  "  is  entitled  to  the  exemption  allowed  by  law  if  he  is  engaged  in  a 
toilsome  occupation  requiring  the  use  of  the  exempt  articles.  ^^*  A  retail  drug- 
gist is  not  a  "  mechanic,  miner,  or  other  person  "  within  the,  meaning  of  a 
statute  exempting  necessary  tools  ajid  implements. -^^^  The  conducting  of  a 
business  under  a  compaliy  name  does  not  affect  the  right  to  exemptions. ■^^^ 

e.  Effect  of  fraud  on  right  to  exemptions. —  (1)  In  general.. —  If  a  debtor 
is  guilty  of  fraud  against  his  genera!  creditprs,  he  may,  under"  the  law  in  many 
stateSj  be  denied  his  exemptions.  This  rule  does  not  depend  upon  the  bank- 
ruptcy act,  but  exists  because  of  some  express  statutory  provision  or  the 
decisions  of  the  courts  of  the  State  under  the  laws  of  which  the  bankrupt  makes 
his  claim.-^^''  But  a  court  of  bankruptcy  proceeds  upon  equitable  principles,  and 

Sternberg  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  E.  Waxel'baum    (D.  C,  Ga.),  4  Am.  B.  R.   120, 

ti77.  220  Ped.  73.  101  Fed.  228;  In  re  Tollett  (D.  C,  Tenn.),  5 

148.  In  re  Bergman  (111.),  2  N.  B.  N.  Eep.  Am.  B.  E.  305,  105  Fed.  425,  revd.  s.  c.  (C. 
806.  See  also  In  re  Mosler  (D.  C,  Vt.),  7  C.  A.,  6th  Cir.),  5  Am.  B.  E.  404,  106  Fed. 
Am.  B.  E.  268,  112  Fed.  238;  Matter  of  866;  In  re  Long  (D.  C,  Pa.),  8  Am.  B.  E. 
Abram^  (D.  C,  So-Dak.),  34  Am.  B.  E.  552,  591,  116  Fed.  113;  In  re  Duffy  (D.  C,  Pa.), 
193  Fed  271,  citing  text.  9  Am.  B.  E.  358,  118  Fed.  926;   In  re  Yost 

149.  In  re  Kowler  (D.  C,  N.  Car.),  16  Am.  (D.  C,  Pa.),  9  Am.  B.  E.  153,  117  Fed  792; 
B.  E.  580,  145  Fed.  270.  See  In  re  Woleott  In  re  Allen  (D.  C,  Va.),  13  Am.  B.  E  519 
(D.  C,  N.  Oar.),  15  Am.  B.  E.  386,  140  Fed.  134  Fed.  620;  MatteL  of  Alex.-  (D.  C,  Pa.), 
460,  holding  that  the  bankrupt  must  own  the  15  Am.  B.  E.  450,.  141  Fed.  483;  Matter  of 
personal  property  out  of  which  he  claims  an  Humphreys  (D.  C,  N.  Car.),  34  Am.  B.  E. 
exemption.                                     '  655,  221   Fed.  997    (citing  text);   Matter   of 

150.  In  re  Jennings  &  Co."  (D.  C,  Ga.),  Ziff  (D.  C,  Ala.),  35  Am.  B.  E.  83,  225  Fed 
22  Am.  B.  E.  160,  166  Fed.  639.  323.      See   as  to   matters   affecting  ^right  to 

151.  In  re  Floyd  &  Co.    (D.  C,  N.  Car.),  exemptions,   Am.   Bankr.   Dig.   §§   968-973. 
18  Am.  B.  E.  827,  154  Fed.  757.  Failure  to  keep  books.—  In  the  case  of  In 

152.  In  re  Camp    (D.  C,  Ga.),   1   Am.  B.  re  Leverton   (D.  C,  Pa.),  19  Am.  B.  R    426     ' 
R.  165,  91  Fed.  745.  155  Fed.  925,  it  was  held  that  where  a  mer- 

153.  In  re  Fly  (D.  C,  Oal.),  6  Am.  B.  E. .  cljant  did  not  keep  any  books  and.  failed  to 
550,  110  Fed.  141.  account  for  $3,000  during  a  period  of  three 

154.  In  re  Hindman    (C.  C.  A.,  9th  'Cir.),  montlis,  and  the  evidence  allowed  that  he  had 

5  Am.  B.  E.  20,  104  Fed,  331.  cither   made   away  with  his   goods   or   their 

155.  In  re  Lynde  (Eef.,  Kan.),  17  Am.  B.  proeeedg,  he  will  be  refused  his  exemption  be- 
E.  906.  cause  of  a  fraudulent  concealment  of  assets. 

15G.  In  re  Carpenter   (C.  C.  A.,  5th  Cir.),  Where     the     bankrupt     has   removed      a 

6  Am.  B.  E.  465,  109  Fed.  558.  greater  part  of  his  property  from  the  iuris- 
157.  McDowell  v.  MoMurria,  107  Ga.  812,      diction  of  the  court,  a  claim  for  an-  exemp 

73   Am.  St.   Rep.   155,   33   s.   o.   709;    In  re      tion    from   the   balance   will   be    disallowed 
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will  no  more  sustain  a  positive  fraud  than  will  a  court  of  equity/^^  so  that 
if  it  appears  that  the  bankrupt  has  by  some  fraudulent  device,  with  the  pur- 
pose of  creating  an  exemption,  diverted  funds  that  would  rightfully  have  been 
distributed  among  his  creditors,  his  claim  of  exemption  will  not  be  allowed.^^* 
A  bankrupt  who  is  guilty  of  false  swearing  upon  an  examination  as  to  his 
assets  may  be  denied  his  exemption.^®"  Where  the  bankrupt  acquires  the  prop- 
erty by  fraud,  he  can  have  no  exemption  thereon/"^ 

(2)  Fraudulent  concealment  of  assets.-^- The  effect  of  fraudulent  con- 
cealment of  assets  by  a  bankrupt  on  his  right  to  exemptions  will  depend  largely 
upon  the  statutes  of  the  State.  In  Georgia  it  is  provided  by  statute  that  a 
debtor  who  is  guilty  of  wilful  fraud  in  the  concealment  of  part  of  his  property 
from  his  creditors  loses  his  exemption.-'®^     In  Pennsylvania  a  bankrupt,  who 


Matter  of  Taylor  (D.  C,  Col.),  7  Am.  B.  R. 
410,  114  Fed.  607;  In  re  Denson  (D.  C, 
Ala.),  28  Am.  B.  R.  162,  195  Fed.  857. 

Under  the  statute  and  decisions  of  Ala- 
bama, the  fraud  of  a  bankrupt  in  making 
false  financial  statements  to  mercantile 
8s;cnoies  does  'bar  his  claim  to  exemptions. 
Matter  of  Ziff  (D.  C,  Ala.),  35  Am.  B.  R. 
83,  225  Fed.  323. 

Not  forfeited  for  violation  of  bankruptcy 
act. —  A  bankrupt  does  not  forfeit  his  right 
to  claim  the  exemptions  secured  to  him  by 
the  State  law,  by  doing  some  act  prohibited, 
or  omitting  to  discharge  some  duty  enjoined 
by  the  Bankruptcy  Act,  as  for  instance,  by 
conveying  property  in  fraud  of  hia  creditors, 
or  failing  to  schedule  portions  of  his  _  prop- 
erty, especially  in  a  State  where  it  is  settled 
that  a  fraudulent  disposition  of  property  by 
a,  debtor  does  not  work  a  forfeiture  of  ex- 
emptions. Matter  of  Harrell  (D.  C,  N.  C), 
34  Am.  B.  R.  809,  222  Fed.  160. 

Business  under  assumed  name. —  In  the 
case  of  In  re  McUlta   (D.  C,  Pa.),  26  Am. 

B.  R.  480,  189  Fed.  250,  it  was  contended  by 
the  creditor  of  a  bankrupt  that  he  was  trans- 
acting business  under  an  assumed  name  and 
that  he  could  not  obtain  title  to  goods  which 
he  claimed  as  exempt  where  he  hod  obtained 
such  goods  by  fraiid  in  that  he  did  not  inform 
his  creditors  of  his  right  name;  it  was  held 
that  at  common  law  a  man  may  lawfully 
change  his  name  and  as  there  waS'  no  statute 
in  Pennsylvania  prohibiting  such  change,  the 
bankrupt  and  those  with  whom  he  dealt  were 
bound  by  the  name  assumed  by  him  and  as 
the  assumption  of  such  name  was  not,  of  it- 
self, a  fraud  upon  creditors  dealing  with  him, 
the  bankrupt  was  entitled  to  his  exemption. 

158.  In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26 
Am.  B.  R.  608,  186  Fed.  693. 

159.  MoGahan  v.  Anderson  (C.  C.  A.,  4th 
Oir.),  7  Am.  B.  R.  641,  113  Fed,  115,  51  C. 

C.  A.  92;  In  re  Cochran  (D.  C,  Ga.),  26  Am. 

B.  A.  459,  185  Fed.  913. 

160.  Matter  of  Rainwater  (D.  C,  Miss.), 
25  Am.  B.  R.  419,  191  Fed.  738. 

161.  In  re  Haake,  Fed.  Cas.  5,883,  2  Sawy. 
231;  In  re  Wolcott  (D.  C,  N.  Car.),  15  Am. 
B    R.  386,  140  Fed.  460;  In  re  Peacock   (D. 

C,  Gai),  30  Am.  B.  R.  179,  203  Fed.  191. 


168.  Ga.  Code,  §  2830;  In  re  Thompson 
(D.  C,  Ga.),  8  Am.  B.  R.  283,  115  Fed.  924; 
In  re  West  (D.  C,  Ga.),  8  Am.  B.  R.  564, 
116  Fed.  767;  In  re  Williamson  (D.  C,  Ga.), 
8  Am.  B.  R.  43,  114  Fed.  190,  holding  that  in 
Georgia  the  exemption  provided  by  statute 
will  not  be  allowed  unless  thfe  person  claim- 
ing the .  same  comes  into  court  with  clean 
hands ;   In  re  iStephens    ( D.  C,  Ga. ) ,  8  Am. 

B.  R.  53,  114  Fed.  192;   In  re  Boorstin    (D.  ■ 

C,  Ga.),  8  Am.  B.  R.  89,  114  Fed.  696;  In 
re  Oastelberry  (D.  C,  Ga.),  16  Am.  B.  E. 
159,  143  Fed.  1018;  Matter  of  Anderson  (D. 
C,  Ga.),  35  Am.  B.  R.  487,  224  Fed.  790. 
See  Am.  Bankr.  Dig.  §  971. 

"  Under  the  Georgia  statute  it  has  been  held 
that  a  bankrupt,  who  sought  to  get  his  prop- 
erty out  of  the  reach  of  his  creditors  just 
before  and  at  the  time  of  his  bankruptcy  and 
apparently  succeeded  in  doing  so,  was  not 
entitled  to  such  constitutional  exemption 
under  the  decisions  of  the  State  court  con- 
struing §  2830  of  Ga.'  Civil  Code,  1895 
(Hopkins  Code,  1910,  §  3380),  to  require  a 
bankrupt  who  seeks  such  exemption  to  deal 
with  perfect  fairness  with  his  creditors  and 
to  disclose  and  deliver  up  everything  he  has 
except  this  exemption  a,nd  that  a  failure  to 
do  this  would  defeat  his  application.  In  re 
Cochran  (D.  C,  Ga.),  26  Am.  B.  R.  459,  185 
Fed.  913;  Matter  of  Hardy  (D.  C,  Ga.),  36 
Am.  B.  R.  358,  229  Fed.  825. 

Under  the  Georgia  statute,  the  transfer  of 
real  estate  by  the  bankrupts  to  their  wives 
more  than  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  does  not.  deprive 
them  of  their  exemptions,  nor  does  the  mak- 
ing of  false  statements  in  writing  to  their 
creditors  to  obtain  credit  constitute  a  valid 
objection.  In  re  Cotton  &  Preston  (D.  C, 
Ga.),  25  Am.  B.  R.  532,  183  Fed.  190;  Matter 
of  Powell  (D.  C,  Ga.),  36  Am.  B.  R.  367, 
230  Fed.  316. 

In  the  case  of  In  re  Dobbs  (D.  C,  Ga.), 
22  Am.  B.  R.  801,  172  Fed.  682,  the  bank- 
rupt was  denied  his  exemptions,  where  it 
appeared  that  he  had  made  a  statement  to  a 
commercial  agency,  in  which  his  assets  and 
indebtedness  were  specified  as  a  certain 
amount  and  about  a  year  thereafter  the 
schedules  filed  by  him  showed  a  great  depre- 
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deliberately  and  wilfully  conceals  or  denies  tke  ownership  of  property,  in 
order  ito  prevent  it  from  being  subjected  to  the. payment  of  his  debts,  forfeits 
his  right  to  exemptidns.^*^  The  fraudulent  concealment  must  be  proved  to 
a  reasonable  certainty,  and  the  bankrupt  is  entitled  to  the  benefit  of  the  doubt ; 
fraud  is  not  presumed  or  imputed  to  the  bankrupt.  ■^^  Where  the  exact  amount 
of  personal  property  cancealed  by  a  bankrupt  cannot  be  ascertained,  he  may 
not  be  allowed  his  exemptions  until  all  his  personal  property  is  accounted  for, 
or  until  the  further  order  of  the  court.^®^  The  failure  of  a  bankrupt  to  schedule 
property,  which  was  in  possession  of  his  wife,  is  not  a  concealment  for  which 
his  claim  for  exemptions  will  be  denied. ^^  But  under  a  State  law,  providing 
that  a  person  forfeits  his  right  to  exemption  by  fraudulent  concealment  of  his . 
property,  a  failure  of  the  bankrupt  to  schedule  life  insurance  policies,  the 
possession  of  which  he  at  first  denied  upon  his  examination,  but  was  subse- 
quently compelled  to  admit,  justifies  the  denial  of  his  exemptions. ^^^ 

(3)  Fraudulent  transfer. —  If  there  had  been  a  fraudulent  transfer 
of  property  by  a  bankrupt,  which  amounts  to  a  concealment  or  withholding  of 
property  from  his  creditors,  under  a  State  statute  making  such  an  act  suf- 
ficient to  deprive  the  bankrupt  of  his  exemptions,  such  a  transfer  will  preclude 
the  allowance  to  him  of  his  exemptions.  The  mere  fact  that  a  fraudulent 
transfer  has  been  made  is  not  suSicient  to  justify  the  denial  of  the  bankrupt's 
exemptions ;  it  must  ordinarily  be  made  to  appear  that  the  fraud  was  directly 
connected  with  the  claim  of  exemptions.^^   The  rule,  independent  of  statute. 


ciation  in  the  value  of  his  assets,  and  the 
bankrupt  having  kept  no  books  of  account, 
failed  to  satisfactorily  explain  vphat  he  had 
done  vfith  his  property,  or  what  had  caused 
so  great  a  change  in  his  financial  condition. 

Under  the  law  of  Alabama  a  referee  in 
bankruptcy,  upon  the  contest  of  bankrupt's 
claim  to  exemptions,  has  the  right  to  charge 
the  exemptions  with  any  property  shown  to 
have  been  in  bankrupt's  possession  when 
bankruptcy  intervened  and  not  disclosed  by 
his  inventory  or  surrendered  to  his  trustee; 
but  pr6perty  fraudulently  transferred  or 
parted  with  by  bankrupt  in  any  way,  prior 
to  bankruptcy,  in  order  to  prevent  its  appli- 
cation to  the  payment  of  his  debts,  cannot 
be  treated  as  part  of  his  exempt  property; 
nor  can  his  exemptions  be  deemed  as  a 
punishment  for  any  conduct  on  bankrupt's 
part,  however  reprehensible  it  might  be  as  to 
his  creditors  In  re  Denson  (D.  C.,  Ala.),  28 
Am.  B.  E.  162,  195  Fed.  857. 

Failure  to  surrender. — A  referee  may 
charge  a  bankrupt's  exemption  with  the  value 
of  goods  in  his  possession,  upon  the  eve  of 
bankruptcy,  which  he  failed  to  surrender  to 
hif,  trustee,  in  the  absence  of  a  reasonable 
explanation  of  the  failure.  Matter  of  Aron- 
son  (D.  C,  Ala.),  37  Am.  B.  R.  385,  233  Fed. 
1022. 

163.  In  re  Schafer    (D.  C,  Pa.),   18  Am. 

B.  R.  361,  151  Fed.  505;  Matter  of  Liby  (D. 

C,  Pa),  33  Am.  B.  H.  312,  218  Fed.  90. 
Failure  to  account. — A  bankrupt  who  fails 

to  satisfactorily  account  for  assets  in  ex- 
cess of  $50,000  which  disappeared  during  the 
vear  prior  to  the  bankruptcy,  may  be  denied 
his  right  of  exemption  upon  the  ground  that 


there  was  a  concealment  of  property  in  fraud 
of  creditors.  In  re  Rice  (D.  C,  Pa.),  21  Am. 
B.  R.  202,  164  Fed.  589. 

164.  In  re  Cotton  &  Preston  (D.  C,  Ga.), 
25  Am.  B.  R.  532,  183  Fed.  190. 

165.  In  re  Anslev  Broa.  (D.  C,  N.  Car.), 
18  Am.  B.  R.  457,  "153  Fed.  983. 

166.  In  re  Diamond  (D.  C,  Ala.),  19  Am. 
B.'R.  811,  158  Fed.  370. 

167.  In  re  Sussman  (D.  C,  Pa.),  24  Am. 
B.  R.  909,  183  Fed.  331.  See  In  re  Royal 
(D.  €.,  N.  Car.),  7  Am.  B.  R.  106,  112  Fed. 
135. 

168.  In  re  Thompson  (D.  C,  Ga.),  8  Am. 
B.  R.  283,  115  Fed.  924,  where  it  appeared 
that  the  bankrupt  a  long  time  prior  to 
bankruptcy  had  made  a  transfer  of  'his  home- 
stead to  his  wife  in  an  attempt  to  evade 
liability  as  surety  on  a  bond,  and  the  wife 
subsequently  reconveyed  the  land  to  the  hank- 
r'upt.  It  was  held  that  the  bankrupt  was 
entitled  to  a  homestead  exemption  since  the 
bankruptcy  court  could  not  inquire  into  the 
initial  fraud  attending  the  conveyance  to  the 
wife. 

Ordinary  creditors  have  no  interest  in 
exempt  property.  Its  transfer,  even  with 
a  purpose  to  hinder,  delay  or  defraud  them, 
is  not  an  act  of  which  they  can  complain. 
Matter  of  ZiflF  (D.  C,  Ala.),  35  Am.  B.  R. 
83,  225  Fed.  323,  see  Am.  Bankr.  Dig.  §  972. 

Reconveyance  to  bankrupt  after  fraud- 
ulent transfer. — A  bankrupt  within  four 
months  of  bankruptcy  being  advised  that  his 
homestead  tract  was  exempt  and  could  be 
conveyed  at  his  pleasure,  conveyed  the  same 
to  a  third~  party  with  the  purpose  that  such 
third  party  should  convey  to  the  bankrupt's 
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is,  however,  that  exemptions,  being  a  matter  of  right,  should  not  be  deniedj 
even  if  asserted  in  property  fraudulently  transferred  or  concealed  and  later 
recovered  by  the  trustee.^®*  If  a  bankrupt  has  transferred  property  which  is 
subject  to  an  exemption,  he,  by  his  act,  has  placed  his  exemption  beyond  his 
own  reach.""  A  transfer  or  disposition  of  property  for  a  fair  consideration, 
and  with  an  honest  motive,  will  not  prejudice  the  bankrupt's  right  to  exemp- 
tion."'^ A  transfer  in  good  faith  by  a  bankrupt  of  all  his  property  to  an 
assignee  for  the  benefit  of  creditors  does  not  deprive  him  of  his  right  to  exemp- 
tions in  subsequent  bankruptcy  proceedings."^  If  a  bankrupt  transfers  prop-^ 
erty  in  which  he  is  entitled  to  an  exemption  prior  to  his  bankruptcy,  it  would 
not  operate  as  a  fraud  against  the  creditors  since  they  would  not  be  entitled  in 
any  event,  to  subject  the  property  to  the  payment  of  his  debts. "^  A  different 
question  arises  where  a  bankrupt  has  made  a  fraudulent  transfer  of  his  prop- 
erty and  the  trustee  recovers  the  property  transferred.  The  courts  have  not 
agreed  upon  this  question.  The  conflict  is  more  apparent,  however,  than  real. 
In  many  of  the  cases  where  the  fraud  in  the  conveyance  has  been  held  to 
deprive  the  bankrupt  of  his  exemption.  State  statutes  have  been  applied,  which 
either  directly  or  impliedly  permit  the  denial  of  an  exemption  because  of 
fraud.  In  the  absence  of  statutory  provision  the  correct  rule  seems  to  be  that 
where  a  fraudulent  transfer  has  been  set  aside,  the  property  may  be  subjected 
to  the  bankrupt's  exemptions."*    For  the  same  reason  it  has  been  usually  held 


wife;  after  filing  his  petition  in  bankruptcy 
he  was  adjvised  that  under  tlie  Tennessee  law, 
his  creditors  had  a  right  to  a  remainder  in 
his  homestead,  and  he  procured  the '  third 
party  to  reconvey  such  homestead  tract  to 
him;  he  thereupon  applied  and  obtained 
leave  to  amend  his  schedules  hy  adding  this 
property  as  an  asset  in  which  he  claimed  a 
homestead;  it  was  held  that  in  the  absence 
of  actual  fraud,  that  the  homestead  shoiild 
be  set  aside  to  him  as  exempt.  In  re  Tollett 
(C.  C.  A.,  6th  €ir.),  5  Am.  B.  R.  404,  106 
Fed.  S66. 

The  Virginia  constitution,  section  191, 
provides  in  effect  that  exemptions  shall  not 
be  claimed  in  property,  the  conveyance  of 
which  "  has  been  set  aside  on  the  ground  of 
fraud  or  want  of  consideration."  It  was  held 
that  where,  pending  a  suit  by  creditors  to  set 
aside  a  deed  of  land,  the  debtor  obtains  a 
reconveyance  thereof  and  executes  a  proper 
deed  of  homestead  under  the  State  law,  and 
is  adjudicated  a  bankrupt,  prior  to  a  decree 
of  the  State  court  setting  aside  the  convey- 
ance, the  bankruptcy  court  has  jurisdiction 
to  determine  the  bankrupt's  claim  to  a  home- 
stead exemption  in  the  property,  and  the 
claim  should  be  allowed.  In  re  Allen  &  Co. 
(D.  C.  Va.),  13  Am.  B.  R.  518,  134  Fed.  620. 

169.  In  re  Park  (D.  C,  Ark.),  4  Am.  B. 
R.  432,  102  Fed.  602;  Wilcox  v.  Hawley,  31 
y.  Y.  648 ;  In  re  Noll,  2  N.  B.  N.  Rep.  789 ; 
In  re  Buckingham,  2  KT.  B.  N.  Rep.  617;  In 
re  Rothschild  (Ref.,  Ga.),  6  Am.  B.  E.  43. 
Thus,  even  in  Georgia,  where  the  "good 
faith"  rule  is  in  the  local  statute;  In  re  Tal- 
bott  (D.  C,  Ga.),  8  Am.  B.  R.  427,  116  Fed. 
417,  afld.,  suh  nom.  Bashinajci  v.  Talbott  (C. 
C.  A.,  5th  (Oir.),  9  Am.  B.  R.  513,  119  Fed. 


337,  56  C.  C.  A.  241 ;  In  re  Neal  (Ref.,  Ohio>, 
14  Am.  B.  R.  550. 

170.  Bashinski  v.  Talbott  (C.  C.  A.,  5th 
Cir.),  9  Am.  B.  R.  513,  119  Fed.  337;  Mc- 
Dowell V.  McMurria,  107  Ga.  812,  73  Am. 
St.  Rep;  153,  33  S.  E.  709;  In  re  Tollett  (0. 
C.  A.,  6th  Cir.),  5  Am.  B.  R.  404,  106  Fed. 
866.         '  ' 

171.  In  re  Duffy  (D.  C,  Pa.),  9  Am.  B. 
R,  358,  118  Fed.  926,'  in  which  case  it  was 
held  that  while  a  bankrupt  will  forfeit  his 
right  to  exemption  by  fraudulent  disposition 
of  his  property,  it  cannot  be  said  that  such 
a  disposition  has  been  made,  where  he  has 

.  sold  it  for  a  fair  consideration  and  with  an 
honest  motive,  even  though  it  may  have  the 
effect  of  leaving  nothing  for  his  creditors; 
In  re  Yost  (D.  C,  Pa.),  9  Am.  B.  R,  153, 
117  Fed.  792. 

172.  Brandt  v.  Mayhew  (C.  C.  A.,  9th 
Cir.)',  33  Am.  B.  R.  845,  218  Fed.  422. 

173.  Cowan  v.  Birahfield  (D.  C,  Ala,),  25 
Am.  B.  R.  293,  180  Fed.  614; 

174.  Eixemption  in  property  recovered. — 
In  the  case  of  In  re  Thompson  (D.  C, 
Wash.),  15  Am.  B.  R.  287,  115  Fed.  924,  the 
court  said :  "  The  attempted  transfer  being 
void  as  to  creditors,  the  property  still  re- 
mains that  of  the  bankrupt  for  the  purpose  of 
paying  his  debts;  otherwise  we  would  have 
the  anomaly  of  the  debts  of  the  bankrupt 
being  paid  out  of  the  property  of  a  third 
person.  The  property  being  subject  to  the 
debts  of  the  bankrupt,  could  not  be  so  upon 
any  other  theory  than  that  of  ownership  by 
him.  While  it  is  true  some  courts  have  held 
that  where  a  bankrupt ,  commits  fraud  in  the 
conveyance  of  his  property  which  is  recovered 
at  the  suit  of  creditors,  he  is  precluded  from 
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that  where  an  assignment  for  the  benefit  of  creditors  has  been  nullified  by 
the  subsequent  bankruptcy  of  the  assignor,  the  bankrupt  may  claim  his  exemp- 
tions in  the  property  assigned."^ 

(4)  Peefeeential  teansfee. —  Where  property  is  preferentially  trans- 
ferred to  a  creditor  and  subsequently  recovered  by  the  trustee,  it  has  been 
held  that  after  the  trustee  has  been  put  to  the  expense  and  inconvenience 
of  recovering  the  property  conveyed,  the  bankrupt  should  not  be  permitted 
to  claim  his  exemption."®  A  distinction  has  been  made  between  the  right  of 
a  bankrupt  to  claim  his  exemption  out  of  fraudulently  conveyed  property 
recovered  by  a  trustee  and  the  claim  of  an  exemption  out  of  property  which 
had  been  voluntarily  transferred  by  the  bankrupt  to  a  creditor."^  There  is 
not  much  reason  for  this  distinction.  The  effect  of  the  surreaider  or  recovery 
of  preferences  received  by  creditors  is  to  restore  the  property  of  the  bankrupt 
to  his  estate  as  if  such  preference  had  not  been  given.  When  a  preferential 
transfer  is  set  aside  it  has  the  same  effect  as  the  setting  aside  of  a  fraudulent 
transfer.  The  property  then  becomes  restored  to  the  bankrupt's  estate  and  is 
subject  to  his  exemptions.  This  doctrine  seems  to  be  sustained  at  the  present 
time  by  the  weight  of  authority."*  It  has  been  held  that  where  the  bankrupt 
has  scheduled  property  out  of  which  he  claims  exemptions,  and  the  trustee 
later  recovers  other  property  which  had  been  preferentially  transferred,  the 


making  claim  to  exemptions,  yet  the  weight 
of  authority  is  the  other  way.  Those  au- 
thorities which  hold  that  an  act  of  fraud  is 
sufficient  to  deprive  one  of  exemptions,  in  my 
opinion,  confound  fraudulent  transfers  gen- 
erally, with  statutory;  rights.  There  can  be 
no  such  thing  as  fraud,  in  claiming  that 
which  the  law  allows." 

Upon  the  restoration  of  the  property 
fraudulently  transferred  to  the  bankrupt's 
estate,  it  becomes  subject  to  his  exemption. 
Bashinski  v.  Talbott  (C.  C.  A.,  5th  Cir.), 
9  Am.  B.  R.  513,  119  Fed.  337;  In  re  Fal- 
coner (C.  C  A.,  8th  Cir.),  6  Am.  B.  R.  557, 
110  Fed.  Ill;  In  re  Schuller  (D.  0.,  Wis.), 
6  Am.  B.  R.  278,  108  Fed.  591.  In  the  case 
of  In  re  Tollett  (C.  C.  A.,  6th  Cir.),  5  Am. 
B.  R.  404,  106  Fed.  866,  it  was  held  that 
the  conveyance  of  property  without  fraud  in 
fact,  even  though  there  was  constructive  legal 
fraud,  does  not  bar  the  right  of  the  bankrupt 
to  claim  a  homestead  in  the  property,  when 
it  is  recovered  by  the  trustee. 

Under  the  bankruptcy  act  of  1867,  a  simi- 
lar doctrine  prevailed.  It  was  uniformly  held 
in  controversies  arising  under  that  act  that 
if  the  assignee  recovered  property  which  had 
been  conveyed  in  fraud  of  the  proVisions  of 
the  act,  the  bankrupt  could  successfully  assert 
any  homestead  right  which  he*  .Originally 
possessed  in  the  property  recoveVeS  'by  the 
assignee,  and  that  the  right  was  not  forfeited 
by  the  debt6r'&  fraudulent  ^concftict.  Cox  v. 
Wilder,  Fed.  Cas.  3,308,  2  IWll.'  45;  In  re 
Detent,  Fed.  Cas.  3,829 ;  McFarland  v.  Good- 
man, Fed.  Cas.  8,789;  Penny  v.  Taylor,  Fed. 
Cas.  10,957;  In  re  Poleman,  Fed.  Cas.  11,247. 

175.  In  re  Tilden  (D.  C,  Iowa),  1  Am. 
B.  R.  300,  91  Fed.  501;  Bashinski  v.  Tal- 
bott (C.  C.  A.,  5tTi  Cir.),  9  Am.  B.  R.  513, 
119  Fed.  337;  In  re  Falconer   (C.  C.  A.,  8th 


Cir.),  6  Am.  B.  R.  557,  110  Fed.  Ill;  com- 
pare In  re  Staunton,  9  Am.  B.  E.  79,  117 
Fed.  507. 

176.  In  re  Coddington  (D.  C,  Pa.),  11  Am. 

B.  R.  122,  126  Fed.  891;  In  re  Evans  (D.  C, 
N.  Car.),  8  Am.  B.  R.  730,  116  Fed.  909; 
In  re  Long  (D.  €.,  Pa.),  8  Am.  B.  R.  591, 
116  Fed.  113;  In  re  White  (D.  C,  Mo.),  6 
Am.  B.  R.  451,  109  Fed.  635. 

177.  In  re  Neal  (Ref.,  Ohio),  14  Am.  B. 
E.  550. 

178.  In  re  Falconer  (C.  C.  A.,  6th  Cir.), 
6  Am.  B.  R.  557,  110  Fed.  Ill;  Bashinski 
v.  Talbott  (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R. 
513,   119  Fed.   337,   affg.  In  re  Talbott    (D. 

C,  Ga.),  8  Am.  B.  E.  427,  116  Fed.  417, 
Contra,  In  re  White  (D.  C.,  Mo.),  6  Am.  B. 
R.  451,  109  Fed  635;  In  re  Long  (D.  C, 
Pa.),  8  Am.  B.  R.  591,  116  Fed.  113;  In  re 
Evans  (D.  C,  N.  Car.),  8  Am.  B.  E.  730), 
116  Fed.  909;  First  Nat.  Bank  of  Lake 
Charles  v.  Lang  (C.  C.  A.,  5th  'Cir.),  29  Am. 
B.  R.  247,  202  Fed.  117. 

Effect  of  surrender  of  preferences. — In  re 
Soper  (D.  C,  Nebr.),  22  Am.  B.  R.  868,  173 
Fed.  924,  in  which  case  the  court  said :  "  The 
effect  of  the  surrender  of  preferences  re- 
ceived by  the  creditors  was  to  restore  the 
property  of  the  bankrupt  to  'his  estate,  as 
if  no  mortgage  had  ever  been  made  upon 
the  property.  The  bankrupt  has  not  losit  his 
right  to  claim  his  exemptions,  unless  it  is 
because  of  the  mortgage  given  by  him.  The 
trustee  did  not  obtain  the  property  under  this 
mortgage,  but  in  hostility  to  it.  It  came 
into  his  hands  unburdened  by  the  mortgage 
and  as  if  the  mortgage  had  never  been  given. 
Therefore  neither  the  trustee  nor  the  bank- 
rupt are  estopped  by  the  terma  of  the  mort- 
gage. From  the  time  the  trustee  took  the 
property  until   such   time   as   the  bankrupt 
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former  will  not  be  permitted  to  abandon  his  previous  claim  and  assert  it 
against  such  property."^ 

(5)  Acquisition  of  propeety  to  secure  exemptions. —  There  is  a  con- 
flict of  authority  as  to  whether  the  purchase  of  exempt  property  on  the  eve 
of  bankruptcy  is  fraudulent.  It  has  been  held  that  if  a  bankrupt  purchases 
exempt  property  on  the  eve  of  bankruptcy,  so  as  to  secure  the  exemption,  he 
commits  a  fraud  upon  his  creditors  which  will  give  to  the  trustee  a  right  to 
take  the  property  from  him,  free  from  any  claim  of  exemption.  ■'^^'*  But  there 
are  cases  to  the  contrary.  ^^^  Where,  however,  the  alleged  fraudulent  trans- 
action involves  the  sale  of  non-exempt  property,  and  the  use  of  the  proceeds  in 
reducing  an  incumbrance  against  an  exempt  homestead,  it  will  not  avail.'^^^ 
And  where,  pending  suit  in  a  State  court  to  set  aside  a  deed  of  land,  the  debtor 
obtains  a  reconveyance  of  the  land  and  executes  a  proper  deed  of  homestead 
under  the  State  law,  and  is  adjudicated  a  bankrupt  prior  to  a  decree  setting 
aside  the  conveyance,  the  bankruptcy  court  may  determine  the  claim  of  home- 
stead exemption  in  the  land.^®*  A  general  assignment  is  not  sufficiently  fraud- 
ulent to  come  within  the  rules  previously  stated.^** 

f.  Exemptions  out  of  incumbered  property. —  All  valid  liens  are  preserved  by 
the  statute. ^^^   Under  principles ;  already  discussed,  a  court  of  bankruptcy  has 


should  assert  his  claim  to  exemptions,  the 
trustee  had  the  title  to  all  of  the  property 
and  the  mortgage  was  no  lien  upon  any  por- 
tion of  it.  Upon  the  assertion  of  the  right 
of  the  bankru,pt  to  his  exemptions  the  mort- 
gage was  not  revived  upon  the  articles 
selected  as  exempt.  The  title  of  the  (bank- 
rupt is  a  new  title  in  effect  antedating  the 
mortgage,  'because  the  mortgage  was  given 
within  four  months  of  the  bankruptcy.  Up- 
on" the  restoration  of  his  property  to  the 
bankrupt's  estate,  it  was  subject  to  the  ex- 
emption of  the  bankrupt." 

A  bankrupt  may  claim  an  exemption  in 
property,  which  he  has  made  the  subject  of  a 
preferential  transfer.  The  giving  of  waiver 
notes  by  a  bankrupt  in  excess  of  the  value  of 
his  teempt  property  thereby  preferring  the 
note  holders  cannot  defeat  the  bankrupt's 
right  to  exemptions.  Matter  of  Ziff  (D:  C, 
Ala.),  35  Am.  B.  R.  83,  225  Fed.  323. 

179.  In  re  White  (D.  C,  Mo.),  6  Am.  B.  E. 
451,  109  Fed.  635;  In  re  Coddington  (D.  C, 
Pa.),  11  Am.  B.  R.  122,  126  Fed.  891.  Contra, 
In  re  Falconer  (C.  C.  A.,  8th  Cir.),  6  Am.  B. 
R.  557,  110  Fed.  111..  See  also  In  re  Evans 
(D.  a,  N.  Car.),  g  Am.  B.  R.  730,  116  Fed. 
909;  In  re  Neal  (Ref.,  Ohio),  14  Am.  B.  R. 
550. 

180.  In  re  Boothroyd,  Fed.  Cas.  1,652,  14 
K  B.  E.  223;  In  re  Lammer,  Fed.  Cas.  8,031, 
7  Biss.  269;  In  re  Parker,  Fed.  Cas.  10,724, 
5  Sawy.  58;  Pratt  v.  Burr,  Fed.  Cas.  11,372, 
5  Biss.  36;  In  re  Southoff,  Fed.  Cas.  17,380,  8 
Biss.  35;  In  re  Wright,  Fed.  Cas.  18,607, 
3  Biss.  359;  Long  v.  Murphy,  27  Kan.  375; 
Brackett  V.  Watkins,  21  Wend.  68.  See  Am. 
Bankr.  Dig.,  §  974. 

181.  In  re  Henkel,  Fed.  Oas.  6,362,  2  Sawy. 
305 ;  Kelly  v.  iSparks,  54  Fed.  Rep.  70 ;  iluen- 
ergardt  v.  Britain  Dry  Goods  Co.  (C.  C.  A., 
8th  Cir.),  8  Am.   B.  E.  341,   116   Fed.  Eep. 


31;  In  re  Irwin  (C.  0.  A.,  8th  Cir.),  9  Am. 
B.  E.  689,  120  Ffed:  Eep.  733,  aflg.  In  re 
Stone  (D.  C,  Ark.),  8  Am.  B.  E.  416,  116 
Fed.  35;  O'Donnell  v.  Segar,  25  Mich.  366; 
Jacoby  v.  Distilling  Co.,  41  Minn.  227,  230, 
43  KT.  W.  52;  Oomatock  v.  Bechtel,  63  Wis. 
656,  24  K.  W.  465;  In  re  iiammond  (D.  C, 
Ky.),  28  Am.  B.  E.  811,  198  Fed.  574;  Matter 
of  McConnell  &  Williams  (D.  C,  Oal.),  32 
Am.  B.  R.  589;  Crawford  v  Sternberg  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  R.  677,  220  Fed.  73. 
Homestead  in  Virginia;  "  Shifting  stock  of 
merchandise.'! — A  merchant  who,  two  days 
before  his  adjudication  in  (bankruptcy,  in 
contemplation  thereof,  separates  from  his 
stock  numerous  articles  of  merchandise  and 
places  them,  together  with  his  store  fixtures 
and.  household  goods  in  boxes,  for  the  pur- 
pose of  enabling  him  to  claim  that  they  had 
ceased  to  be  a  part  of  a  shifting  stock  of 
merchandise  and  could  be  claimed  as  exempt 
under  the  constitution  and  statutes  of  Vir- 
ginia, which  provide  for  a-  homestead  ex- 
emption, but  do  not  allow  it  to  be  claimed 
in  a  "  shifting  stock  of  merchandise,"  can- 
not by  such  acts  defeat  the  rights  of  cred- 
itors and  secure  a  homestead  exemption  in 
such  property.  Laderburg  v.  Miller  (C.  C. 
A.,  4th  Cir.),  31  Am.  B.  R.  335,  210  Fed.  614. 

182.  In  re  Boston  (D.  C,  Nebr.),  3  Am. 
B.  R.  388,  98  Fed.  587. 

183.  In  re  Allen  (D.  C,  Va.),  13  Am.  B. 
E.  518,  134  -Fee.  620. 

184.  In  re  Tilden  (D.  C,  Iowa),  1  Am.  B. 
E.  300,  91  Fed.  500. 

185.  Bankr.  Act,  §  67-d;  In  re  Thomas 
(D.  C,  Wash.),  3  Am.  B.  E.  99,  ,96  Fed.  828. 

Effect  of  setting  aside  mortgaged  property. 
—  Whei;e,  in  an  action  to  foreclose  a  real 
estate  mortgage  in  a  State  court,  the  defend- 
ant, who  has  ibeen  discharged  as  a  bankrupt, 
claims  the  property  as  a  homestead,  and  it 
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lib  jurisdiction  to  determine  either  the  existence  or  priority  of  liens  on  exempt 
property,  unless  such  property  is  worth  more  than  the  exemption'  allowed  by 
the. State  statute. ^^^    In  many  States  the  bankrupt  has  an  absolute  right  to 
selection  in  specie;  and,  it  &eems,  he  ban  insist  on  it  even  thougk  he: thereby 
destroys   the  surplus  value  belonging  to  the  trustee. ■^^^    Where  -the  lien   is 
dissolved  by  the  bankruptcy  as  that  of  an  execution  following  a  judgment 
recovered  within  four  months,  the  bankrupt  is  entitled  to  his  exemption  in 
the  property  which  was  affected  by  such  lien,^^®  or,  if  it  has  been  sold,  from 
the  proceeds  of  the  sale.     There  seems  some  reason  for  the  rule  laid  down  in 
some  courts  that  liens  procured  through  legal  proceedings'  during  the  four 
months'  period  are  not  annulled  so  far  as  they  affect  property  claimed  by  the 
bankrupt  as  exempt,"^  but  in  that  jurisdiction  where  property  is  sold- at  a 
receiver's  sale  the  right  to  exemptions  is  transferred  from  the  property  to  the 
proceeds  and  the  bankrupt  may  claim  his  exemption  in  money/®"  since,  by  § 
CT-f,  the  annulment  of  such  liens  is  apparently  for  the  purpose  of  passing  over 
the  property  affected^  to  the  trustee  for  the  benefit  of  the  estate,  freed  from 
all  such  ilicumbrances.    On  the  other  hand  the  provision  referred  to  is  absolute 
in  its  effect ;  all  liens,  etc.,  acquired  through  legal  proceedings  during  the  four 
months'  period  are  annulled- absolutely  and  there  seems  no  good  reason  why 
the  provision  should  not  inure  to  the  benefit  of  the  bankrupt  as  well  as  his 
creditors."^®^    As  between  incumbered  and. unincuinbered  property  exempt  in 
specie,  the  bankrupt  will  be  gjven  the  unincumbered.     But  where  the  debtor, 
within  four  months  of  the  bankruptcy,  gave  a  mortgage  on  his  stock  in  trade, 
otherwise  exempt,  but  without  specifying  the  exemption,  the  mortgage  is  a 
preference  and  will  not  be  declared  good  to  the  extent  of  the  exemption  allow- 
ance, because  a  claim  to  exemption  is  personal  to  the  bankrupt  and  must  be 

appears  that,  in  the  bankruptcy  proceedings,  R.   285,    115   Fed.    906;    Matter   of   Downing, 

the  debt  of  the  plaintiff  secured  by  said  mort-  (D.  €.,   Ky.),  "15   Am.   B.  R.  423,   139  Fed. 

gage  was  duly  scheduled,  that  plaintiff  had  590;   In  re  Arnolii    (B.   C,  Ky.),  2  Am.   B. 

notice  and  appeared,  and  that  the  property  R.  180,  94  Fed.  1,001.  , 

described  in  his  mortgage  was,  upon  a  hear-  189.  McKenney  v.  Oheney,  118  Ga.  387,  11 

ing  of  plaintiff's  exceptions  thereto,  set  apart  Am.  B.  R.  54,  45  S.  E.  433 ;   In  re  Durham 

arid  adjudged  to  be  the  homestead  of  defend-  (D.   C,  Ark.),   4   Am.  B.   R.   760,   104   Fed. 

ant,  such  judgment  of  the  bankruptcy-  court  231;  Powers  Dry  Gioods  Co.  v.  Nelson,  10  N. 

is  conclusive  as  to  the  parties  therein.     Mc-  Diak.  580,  7  Am.  B.  R.  506,  88  N.  W.  703; 

Currv  V.   Sledge    (Okla.   Sup.   Ct.),   35   Am.  Jewett  Bros.  v.  Huffman,  14  N.  Dak.  110,  13 

B.  R.   122,   149  Pac.  1124.  Am.   B.  R.  738,   103  N.  W.  408;   Matter   of 

Effect  of  setting  aside  homestead  on  lien  Snyder    (D.   C.,   Pa.),    33    Am.    B.    R.    311, 

for  purchase  price. —  The  setting  aside  of  a  216  Fed.  989. 

homestead  to  a  bankrupt  does  not  im'pair  a  190,  Matter  of  Haas   (D.  C,  Pa.),  32  Am. 

purchase   money   lien    on   the   property,   but  B.  R.  284,  213  Fed.  694. 

it  does  present  a  question  of  marshalling  the  191.  In  re  Seals  (D.  C.,  Ind.),  8  Am.  B.  R. 

property  so  that  the  homestead  may  be  pre-  639,  116  Fed.  530;  In  re  Tune  (D.  C.Alk.jj 

served  to  the  bankrupt  if  possible.    Sheridan  8  Am.  B.  R.  285,  115  Fed.  906. 
State  Bank  v.  Rowell   (D.  C,  Ore.),  32  Am.  Annulment  of  liens. —  In  the  case  of  In  re 

B.  R.  747,  212  Fed.  529.  Forbes  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  355, 

186.  In   re   Hopkins    (Ref.,   Ala.),    1    Am.  186  Fed.  79,  the  court  said:     "  But  the  provi- 

B.   R.   209;   In  re  Grimes    (D.  C,  N.  Car.),  sions  of  section  67   (f)   are  not  limited  to  the 

2  Am.  B.  R.  730,  96  Fed.  529;  In  re  Hatch  annulment  of  liens  on  property  that  passes 

(D.   C,  Iowa),   3   Am.  B.   R.  349,   102   Fed.  to  the  trustee.     They  are  general  ajid  sweep- 

280;  In  re  Wells  (D.  C,  Ark.),  5  Am.  B.  R.  ing  and  apply  to  liens  acquired  through  legal 

308,   105   Fed.   762;    In   re   Durham    (D.  C.,  proceedings  against  the  bankrupt  during  the 

Ark.),  4  Am.  B.  R.  760,  104  Fed.  231.     But  four  months'  period  prior  to  his  filinS  his 

see  In  re  Tune    (D.  0.,  Ala.),  8  Am.  B.  R.  petition   in   bankruptcy."     Citing  Collier  on 

28,5    11.5  Fed.  906.         ^^     ^      ^,     ^     ,    ^  feankruptcy,  8th  ed^p^:  161.'    Th^e  cou^t  heM 

■R   I    7,o    o«  ST'/oo'^-    ^^   ^^^■^'   ^   ^™'       ^^^^  "P°"  ^^^  *'i"g  °*  tl^«  petition  in  bank- 

a.  K.  730,  96  Fed.  529.  ruptcy  an   attachment   lien  which  had  been 

188.  In  re  Tune    (D.   C,   Ala.),   8  Am.  B.       acquired    during    the    four    months'    period 
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made  by  him/®^  It  has  even  been  held,  on  a  strict  construction  of  §  64-a, 
that  taxes  on  an  exempt  homestead  must  be  paid  out  of  the  general  fund/^^ 

g.  Kinds  of  property  exempt.— (1)  In  general. —  The  cases  referable  to 
this  subdivision  ai'e  very  numerous.  Where  a  bankrupt  bought  goods,  agreeing 
to  give  security  for  the  same,  and  filed  his  petition  before  doing  so,  he  is  not 
entitled  to  exemptions  in  property  so  obtained.^®*  In  Pennsylvania  the  exemp- 
tion to  a  debtor,  under  the  act  of  1849,  of  "  property  to  the  va,lue  of  $300," 
may  not  be  allowed  out  of  the  proceeds  of  property  to  be  subsequently  sold.^®° 
As  has  already  been  said  the  State  law  governs  as  to  exemptions,  and  this  is 
especially  so  as  to  the  kind  and  amount  of  property  which  is  exempt.-'®'' 

(2)  Watches,  weaeing  appaeel,  implements  op  teade,  and  the  like. — 
A  watch  is  or  is  not  exempt  according  to  the  circumstances  of  the  bankrupt. 
Thus  it  has  been  held  to  be  exempt  where  it  was  necessary  for  the  bankrupt 
to  know  the  time.-'®^   It  has  beesn  held  to  be  both  wearing  apparel,^®*  and  an 


against  property  claimed  by  the  bankrupt  as 
a  homestead  was  dissolved,  and  that  the  bank- 
rupt was  entitled  to  his  exemjjtion. 

Failure  to  daim  in  prior  deed  of  trust. — 
The  fact  that  a  bankrupt  had  made  a.  deed 
of  trust  for  the  benefit  of  creditors,  in  which 
he  did  not  claim  exemptions,  is  not  a  valid 
objection  to  his  claim  in  the  bankruptcy 
court.  Matter  of  Gorman  (D.  C.,  Md.),  35 
Am.  B.  R.  638,  226  Fed.  361. 

192.  In  re  Schuller    (D.  -C,  Wis.),  6  Am. 
^B.  R.  278,  108  Fed.  591. 

Sights  of  mortgagee. —  Where  a  mortgagee 
of  property  of  a  bankrupt  exempt  per  se, 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, asserted  his  rights  as  mortgagee  and 
reduced  the  property  to  possession,  title 
passed  to  him,  and  no  subsequent  act  or 
declaration  of  the  bankrupt,  or  refusal  or 
failure  on  'his  part  to  assert  the  exemption 
can  affecfthe  mortgagee's  title,  and  the  trus- 
tee in  bankruptcy  cannot  recover  the  pro- 
ceeds of  the  exempt  property,  although  the 
mortgage  may  be  avoided  as  preferentia^l  as 
to  other  property.  Matter  of  French  ( D.  C, 
X.  Y.),  37  Aim-  B.  R.  289,  231  Fed.  255. 
See  also  cases  under  note  118,  ante. 

193.  In  re  Tilden  (D.  C,  Iowa),  1  Am.  B. 
R.  300,  91  Fed.  500;  In  re  Baker  (Ref., 
Tex.),  1  Am.  B.  R.  526. 

194.  Matter  of  Hennia  (Ref.,  N.  Car.),  17 
Am.  B.  R.  889. 

195.  In  re  Pfeiffer  (D.  C,  Pa.),  19  Am.  B. 
R.  ,230,  155  Fed.  892. 

196.  In  re  Pfeiffer  (D.  C,  Pa.),  19  Am.  B. 
R.  230,  155  Fed.  892;  In  re  Sullivan  (C.  C. 
A.,  8th  Cir.),  17  Am.  B.  R.  578,  148  Fed.  815; 
Duncan  v.  Ferguson-McKinney  Dry  Goods  Co. 

(C.  €.  A.,  5th  Cir.),  18  Am.  B.  R.  155,  .150 
Fed.  269;  In  re  Wood  (D.  C.,' Wis.),  17  Am. 
B.  B.  93,  147   Fed.   877;   MdOarty  v.  Coflin 

(iC.  0.  A.,  5th  Cir.),  18  Am.  B.  R.  152, 
150   Fed.   307;    In  re  Mullen    (D.  C,   Me.), 

15  Am.  B.  R.  275,  140  Fed.  206.  See  Am. 
B.  R.  Dig.  §  962. 

Right  under  New  York  Code  of  Civil  Pro- 
cedure, §  1391. —  The  exemption  created  by 
section  1391  of  the  New  York  Code  of  Civil 


Procedure  is  a  qualified  one,  inasmuch  as  it 
is  limited  and  indefinite,  and  where  a  debtor 
has  property  of  that  character  of  greater 
value  than  $250,  the  exem,ption  of  any  par- 
ticular property  and  what  property  is  de- 
pendent upon  his  election  as  to  the  particular 
property  that  may  be  retained  by  him.  Mat- 
ter of  French  (D.  C,  N.  Y.),  37  Am.  B.  R. 
289,  231  Fed.  256. 

Earnings;  proceeds  of  milk. —  The  proceeds 
of  milk  delivered  to  a  condensary  by  an  un- 
married farmer  working  a  rented  farm  are 
not  "  earnings "  and  exem,pt  under  section 
2463  of  the  Code  of  Civil  Procedure  which 
provides  that  proceedings  supplementary  to 
execution  cannot  reach  "  the  earnings  of  the 
judgment  ddbtor  for  his  personal  services, 
rendered  within  the  sixty  days,  next  before 
the  institution  of-  the  special  proceeding,"' 
etc.  Matter  of  French  (D.  C,  N.  Y.),  37 
Am.  B.  R.  289,  231  Fed.  255. 

197.  Sellers  v.  Bell  (C.  C.  A.,  5th  Oir.), 
2  Am.  B.  R.  529,  94  Fed.  801 ;  In  re  Osborn 
(D.  C,  N.  Y.),  5  Am.  B.  R.  Ill,  104  Fed.  780; 
In  re  Coller  (D.  C.,  Mass.),  7  Am.  B.  R.  131, 
111  Fed.  503;  lA  re  Everleth  (D.  C,  Vt.), 
12  Am.  B.  R.  236,  129  Fed.  620.  In  the 
above  case  it  was  held  that  the  bankriipt's 
watch  was  not  exempt  where  he  Bad  a  clock 
in  his  barber  shop. 

198.  In  re  Jones  (D.  C,  Wis.),  3  Am.  B. 
R.  259,  97  Fed.  773;  In  re  Caswell  (Ref., 
R.  I.),  6  Am.  B.  R.  718.  Contra:  In  re  Turn- 
bull  (Ref.,  Mass.),  5  Am.  B.  R.  231;  In  re 
Everleth  (D.  C,  Vt.),  12  Am.  B.  R.  236, 
129  Fed.  620;  Matter  of  Henry  (Ref.,  Ohio), 
14  Am.  B.  R.  62. 

But  in  Delaware  a  gold  watch,  a  watch 
chain,  cuff  links,  two  watch  fkybs,  a  gold  ring, 
a  gold  ring  with  diamond  setting,  a  gold 
ring  with  sa,pphire  setting,  a  pearl  scarf  nin, 
a  ruby  searf  pin,  and  a  set  of  shirt  studs, 
of  the  aggregate  value  of  $444.50,  have  been 
hieild  to  'be  wearing  apparel.  In  re  Evans  & 
Co.  (D.  C,  Del.),  19  Am.  B.  R.  752,  158  Fed. 
153. 

Under  the  Massachusetts  statute,  a  watch 
is  not  part  of  the  necessary  wearing  apparel 
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implement  of  trade.  ^**  Even  a  diamond  stud  has  been  declared  exempt,  though 
this  case  would  seem  treacherous  authority.^**  The  question  of  wheither  or 
not  jewelry  will  be  regarded  as  wearing  apparel  will  depend  upon  whether  or 
not  it  was  acquired  and  used  ae  ornamental  apparel  or  was  acquired  and  kept 
as  an  investment  of  values,  as  a  matter  of  business.^'*^  The  tools  and  implements 
of  a  bankrupt's  trade  are  exempt  in  most  of  the  States  f^  so  are  his  household 
furniture  and  wearing  apparel  to  limited  amounts.^"*  A  seat  in  a  stock 
exchange  is  not  exempt  unless  made  so  by  statute.^"*  In  Vermont,  an  unbroken 
horse  is  so  far  a  domestic  animal  as  to  be  exempt  -^  but  a  race  horse  is  not.^*** 
In  Pennsylvania  the  proceeds  of  the  sale  of  a  liquor  license  have  been  held  to  be 
exempt.^*"  Under  an  exemption  statute  which  exempts  to  every  family  one 
carriage  or  buggy,  it  has  been  held  that  an  automobile  is  exempt,  especially  where 


of  the  debtor,  and  is  not  exempt.  In  re 
TurnbuU  (D.  C,  Mass.),  5  Am.  B.  E.  549, 
106  Fed.  667,  aflfg.  5  Am.  B.  R.  231. 

199.  In  re  Coller  (D.  C,  Mass.),  7  Am.  B. 
R.  131,  HI  Fed.  503,  in  which  case  the  watch 
of  a  cabinet  maker,  who,  when  working  out- 
side of  the  factory  of  his  employer,  was  re- 
quired to  keep  the  time  of  himself  and  other 
workmen,  was  held  exempt  as  a  tool  or  im- 
plement of  hia  trade. 

200.  In  re  Smith  (D.  C.,  Tex.K  3  Am.  B. 
R.  140,  96  Fed.  832. 

201.  In  re  Leech  (C.  C.  A.,  6th  Cir.),  22 
Am.  B.  E.  599,  171  Fed.  622;  In  re  Evans 
&  Co.  (D.  iC,  Del.),  19  Am.  B.  K.  752,  158 
Fed.   153. 

202.  In  re  Peterson    (D.  C,  Cal.),  2  Am. 

B.  R.  630,  95  Fed.  417;  In  re  Osborn  (D.  C, 
N.  Y.),  5  Am.  E.  R.  Ill,  104  Fed.  780;  In  re 
Robinson  (D.  C,  Idaho),  30  Am.  B.  R.  686 
206  Fed.  176.     See  Am.  B.  E.  Dig.,  §  956. 

In  Vermont  a  candy  stove  and  tools,  etc. 
In  re  Trombly  (Ref.,  Vt.),  16  Am.  B.  R.  598, 

In  Maryland  the  tools  and  appliances  used 
by  an  undertaker  tave  beeh  held  to  be  ex- 
empt. Steiner  v.  Marshall  (C.  C.  A.,  4th 
Cir.),  15  Am.  B.  E.  486,  140  Fed.  710. 

In  Maine  the  canoe  of  a  registered  guide 
was  held  exempt,  but  not  his  rifie.  Matter 
of  Mullen  (D.  C,  Me.),  15  Am.  B.  R.  275, 
140  Fed.  206. 

In  Nebraska  the  conveyajices  and  equip- 
ment of  a  poultry  dealer  have  been  held  to 
be  exempt.     Matter  of  Ellsworth  Conley   (D. 

C,  Nebr.),  19  Am.  B.  E.  200,  162  Fed.  806. 
In  Idaho,  a  bankrupt  actually  using  tools 

or  implements  pertaining  to  different  trades 
but  within  one  class  may  claim  them  as  ex- 
em,pt  to  the  value  of  $500.  In  re  Robinson 
(D.  C,  Idaho),  30  Am.  B.  R.  686,  206  Fed. 
176 

In  California  under  subdivision  6  of  sec- 
tion 690  of  the  Code  of  California,  exempting 
"  one  dray   or   truck    ...    by  the  use  of 


which  a  .  .  .  drayman  .  .  truckman 
.  haJbitua-Uy  earns  his  living,"  an  auto 
truck  should  not  be  exempted  where  it  does 
not  appear  that  the  petitioner  habitually 
used  the  same  in  earning  his  living.  Matter , 
of  Schumm  (D.  C,  Cal.),  36  Am.  B.  E.  427, 
232  Fed.  414. 

"  Working  tools." —  Milk  cans,  plows,  har- 
rows, cultiva,tors,  buzz  saws,  ice  racks,  hay 
racks,  harness  for  team  and  team  'blankets 
are  necessary  "  working  tools  "  for  a  farmer, 
within  the  meaning  of  section  1391  of  the 
New  York  Code  of  Civil  Procedure.  Matter 
of  French  (D.  C,  N.  Y.),  37  Am.  B.  R.  289, 
231  Fed.  255. 

203.  Goods  and  furniture  exempt  under 
Washington  statute.^  Under  section  563, 
paragraph  3,  of  Rem.  &  Bal.  Statutes  of 
Washington,  exempting  "To  each  house- 
holder, one  bed  and  bedding,  and  one  addi- 
tional bed  and  bedding  for  each  additional 
member  of  the  family,  and  other  household 
goods,  utensils  and  furniture  not  exceeding 
$500.00,  coin,  in  value,"  the  particular 
articles  of  property  exempt,  being  named, 
excludes '  additional  property  of  the  aame 
class.  Hence,  the  householder  in  selecting 
other  goods,  etc.,  to  the  value  of  $500.00  may 
not  include  Ijeds  and  bedding.  Matter  of 
Robinson  (D,  C,  Wash.),  33  Am.  B.  R.  27, 
215  Fed.  662. 

204.  Page  v.  Edmunds,  187  TJ.  S.  596,  9 
Am.  B.  R.  277,  47  L.  Ed.  318;  In  re  Neimann 
(D.  C,  Wis.),  10  Am.  B.  R.  739,  124  Fed. 
738. 

205.  In  re  Alfred  (Ref.,  Vt.),  1  Am.  B.  E; 
243;  In  re  Grady  (D.  C,  Vt.),  14  Am.  B. 
R.  738,  138  Fed.  935. 

20G.  In  re  Libby  (D.  C,  Vt.),  4  Am.  B.  E. 
615,  103  Fed.  776. 

207.  In  re  Olewine  (D.  C,  Pa.),  11  Am. 
B.  E.  40,  125  Fed.  840.  But  see  In  re  Meyers 
(D.  C,  Pa.),  4  Am.  B.  E.  536,  102  Fed. 
ooy. 
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the  family  has  no  other  carriage.^**  Hard  and  fast  rules  are  not  deducible  from 
the  cases.    Each  claim  will  be  determined  on  its  own  f  acts.^"" 

(3)  Homesteads. —  Here  again  resort  must  be  had  to  the  decisions  of  the 
State  courts.^^"  A  homestead  set  off  under  the  State  law  may  be  adopted  by  a 
court  of  bankruptcy,^"  but  a  new  allotment  will  sometimes  be  ordered.^^^  A 
bankrupt  is  not  precluded  from  claiming  a  homestead  as  exempt  from  the 
operation  of  the  bankruptcy  law  merely  because,  prior  to  the  adjudication,  he 
had  failed  to  designate  a  homestead  under  the  laws  of  the  State,  provided 
that,  after  claiming  it,  he  proceed  under  the  State  law  to  perfect  his  right  within 
a  reasonable  time.^^^  It  is  a  conmion  rule  that  actual  designation  and  occu- 
pancy are  essential  to  the  right  f^*  but  it  seems  a  homestead  may  be  abandoned 
and  one  more  valuable  be  occupied  even  within  the  four  months'  period.^^^ 


208.  Patten  v.  Sturgeon  (C.  C.  A.,  8th 
Cir.),  32  Am.   B.   K.  250,  214  Fed.   65. 

Automobile. —  Under  the  bankruptcy  act 
and  section  1391  of  the  New  York  Code  of 
Civil  Procedure  providing  that  "  working, 
tools  and  team,  professional  instruments," 
etc.,  not  exceeding  in  value  $250,  are  exempt 
when  owned  by  a  householder,  an  automobile 
owned  by  a  bankrupt  stonecutter  and  not  used 
wholly  in  his  business,  is  not  a  team  or  a 
working  tool,  within  the  meaning  of  the 
statute,  and,  therefore,  is  not  exempt.  Mat- 
ter of  Mills  (D  C,  N.  y.),  35  Am.  B.  E. 
758. 

A  taxicab  is  not  exempt  under  section  690 
of  the  'Code  of  Civil  Procedure  of  California. 
Matter  of  Wilder  (D.  C.,  Cal.),  35  Am.  B.  E. 
319,  227  Fed.  843. 

209.  Thus  see  In  re  Thompson  (D.  C,  Ga.) , 
8  Am.  B.  E.  283,  115  Fed.  924. 

210.  In   re  Ehodes    (D.   C,  Ohio),  6   Am. 

B.  E.   173,  109  Fed.  117;   In  re  Tollett   (C. 

C.  A.,  6th  dr.),  5  Am.  B.  E.  404,  106  Fed. 
866;  In  re  Carmichael   (D.  C,  Ky.),  5  Am. 

B.  E.  551,  108  Fed.  789;  In  re  Stone  (D.  C, 
Ark.),  8  Am.  B.  E.  416,  116  Fed.  35;  In  re 
Manning  (D.  C,  S.  Car.),  10  Am.  B.  E.  498, 
123  Fed.  180;  In  re  Wilson  (C.  C.  A.,  9th 
Cir.),   10  Am.   B.   E.   522,    123   Fed.   20,   50 

C.  C  A.  100,  as  to  the  effect  of  the  payment 
of  a  mortgage  upon  a  homestead  from  the 
proceeds  of  the  sale  of  the  bankrupt's  grocery 
business  shortly  before  bankruptcy;  Matter 
of  Baker  (C.  C.  A.,  6th  Cir.),  24  Am.  B.  E. 
411,  182  Fed.  392;  Patten  v.  Sturgeon  (C 
C.  A.,  8th  'Cir.),  32  Am.  B.  E.  250,  214  Fed. 
65;  Morrow  v.  Zane  (Mo.  Ct.  of  App.),  185 
Mo.  App.  Ill,  33  Am.  B.  E.  431,  170  S.  W. 
918;  People's  Natl  Bank  v.  Maxson  (Jowa 
Sup.  Ct.),  168  Iowa,  318,  33  Am.  B.  E.  765, 
150  ISr.  W.  601;  Matter  of  Dean  (D.  C,  Cal., 
Eef.),  34  Am.  B.  E.  156. 

Sights  of  mortgagee. —  The  right  existing 
under  the  .provision  of  section  2976  of  the 
Iowa  Code,  that  a  homestead  even  where 
validly  mortgaged  may  be  sold  "  onlj  for  a 
deficiency  remaining  after  exhausting  all 
other  property"  covered  by  the  same  mort- 
gage, is  not  strictly  personal  to  the  mort- 
gagors, but  may  be  asserted  by  one  to  whom 
they  have  transferred  an  interest  in  the 
homestead,  such  as  a  mortgagee,  and  a  wa-iver 


of  homestead  rights  by  the  mortgagor  after 
the  subsequent  mortgage,  cannot  prejudice 
the  mortgagee  in  the  exercise  of  this  right, 
which  may  be  invoked  in  a  suit  to  marshal 
the  assets  as  to  several  mortgage  liens. 
Moody  &  Son  v.  Century  Savings  Bank,  239 
U.  S.  374,  36  Am.  B.  E.  95,  60  L.  Ed.  336. 

211.  In  re  Hall,  Fed.  Gas.  5,921,  2  Hughes, 
411;  In  re  Volger,  Fed.  Cas.  16,986,  2  Hughes, 
297;  In  re  Ehodes  (D.  C,  Ohio),  6  Am.  B.  E. 
173,  109  Fed.  117. 

212.  In  re  McBryde  (D.  C,  N.  Oar.),  3 
Am.  B.  E.  729,  99  Fed.  686. 

Business  homestead  in  Texas. —  Where  a 
bankrupt  makes  a  general  assignment  for  the 
benefit  of  creditors  and  thereafter  fails  to 
use  or  occupy  his  former  place  of  Ibusineas, 
as  such,  but  merely  expresses  an  intention 
of  going  into  business  at  his  former  location, 
which  intention  is  unsupported  by  other 
testimony,  'such  place  of  business  may  not 
be  exempted  as  a  business  homestead'  under 
the  laws  of  Texas.  Matter  of  Martin  (D. 
C,  Texas),  32  Am.  B.  E.  460,  214  Fed.  1012. 

213.  "Brandt  v.  Mayhew  (C.  C.  A.,  9th 
Cir.),  33  Am.  B.  E.  845,  218  Fed.  422. 

Homestead  acquired  under  Federal  act. — 
When  a  person  who  has  taken  a  homestead 
makes  final  proof  before  her  death,  and  be- 
comes entitled  to  a  patent,  her  heirs  .under 
section  2448  of  the  U.  S.  Eevised  Statutes, 
take  as  such  heirs  and  not  directly  from  the 
government  under  section  2291  or  as  bene- 
ficiaries.- Hence,  the  husband  and  sole  heir 
of  the  owner  of  such  a  homestead  is  entitled 
to  have  it  exempted  upon  his  becoming  a 
bankrupt.  Parmeter  v.  Butler  (C.  C.  A.,  ■8th 
Cir.),  36  Am.  B.  E.  124,  228  Fed.  668. 

214.  In  re  Buelow  ('D.  C,  Wash.),  3  Am. 
B.  E.  380,  98  Fed.  86;  In  re  Gibbs  (D.  C, 
Vt.),  4.  Am.  B.  E.  619,  103  Fed.  782;  In  re 
Colen  (D.  C,  N".  Dak.),  22  Am.  B.  E.  761, 
171  Fed.  568;  Matter  of  Eobinson  (D.  C, 
Wash.),  33  Am.  B.  E.  27,  215  Fed.  662. 

215.  Huenergardt  v.  Britain  Dry  Goods  Co. 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  E.  341,  116 
Fed.  31;  In  re  Johnson  (D^  C.,  Iowa),  9 
Am.  B.  E.  257,  118  Fed.  312;  In  re  Irvin 
(C.  C.  A.,  8th  Cir.),  9  Am.  B.  E.  689,  120 
Fed.  733. 

Under  South  Dakota  statute. —  Where  it 
appeared  that  bankrupt,  long  prior  to  bank- 
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But  a  bankrupt  is  not  entitled  to  a  second  homestead.^^®  Under  the  laws  of 
some  States,  the  owner  of  a  homestead  may  change  it,  and, acquire  a  new  one 
equal  to  it  in  value,  if  he  does  so  in  good  faith.^^''  Homestea4  exemptions  can- 
not be  allowed  in  vacant  property,^^^  or  in  a  house  built  with'  funds  derivjed 
from  goods  not  paid  for.^^®  Where  a  person  is  adjudicated  a  bankrupt  in  one 
State  the  court  may  not  set  apart  to  him  a  homestead  in  lands  of  another 
State,  not  occupied  by  him.^^"  To  constitute  a  valid  claim  of  homestead,  there 
must  be  an  occupancy  in  fact,  or  something  equivalent  to  it;  there  must  bo 
some  positive  indication  of  an  intent  to  actually  occupy  the  premises;  an 
undeiiued  floating  intention  to  occupy  at  some  future  time  is  insufiicient."^^ 
Altheugh  occupancy^ is  essential  under  most  statutes  to  create  a  homestead 
right,  such  occupancy  may  bp  constructive  as  well  as  actual,  and  a  homestead 
being  once  established,  absence  therefrom  is  not  sufficient  to  indicate  abandon- 
ment, unless  it  is  shown  to  be  the  intent  of  the  parties.^^^  A  homestead  is 
not  abandoned  by  the  removal  of  a  husband  with  his  family  to  another  State, 
when  there  is  an  intention  to  return  and  make  it  their  home.^^^  Where  the 
owner  of  a  homestead,  while  indebted,  deeds  it  to  a  third  person  who  agrees 
to  reconvey  to  the  wife  of  the  owner  upon  payment  by  her  of  certain  debts 
and  permits  her  to  remain  in  possession,  the  deed  and  the  contract  to  recon- 
vey constitute  but  one  transaction,  and  under  the  laws  of  Iowa  the  homestead 


ruptcy,  had  determined  to  build  a  home  on 
and  occupy  certain  lands  other  than  the  home 
which  he  then  occupied,  and,  about  two 
weeks  before  the  filing  of  a,n  involuntary  peti- 
tion against  him,  moved  upon  the  property 
with  his  family,  in  entire  good  faith,  with- 
out any  intent  to  defraud  his  creditors  and, 
upon  bankruptcy  intervening,  turned  his  old 
homestead  over  to  the  trustee,  held  that  h? 
was  entitled  to  have  his  new  home  set  apart 
as  exempt  under  the  exemption  statutes  of 
South  Dakota,  which  confer  upon  the  debtor 
the  right  to  select  the  property  which  he 
will  retain  as  a  homestead.  In  re  -Carlon 
(D.  C,  S.  Dak.),  27  Am.  B.  R.  18,  189 
Fed.  815. 

216.  Matter  of  Jeffers  (Eef.,  Ga.),  17  Am. 
B.  R.  368. 

217.  In  re  Remmerde  (D.  C,  Iowa),  30 
Am.  B.  R.  701,  206  Fed.  826. 

218.  In  re  Duerson,  Fed.  Caa.  4,117;  In  re 
Hatch  (Eef.,  Mich.),  2  Am.  B.  R.  36.  As  to 
effect  of  fire  destroying  house  on  farm,  see 
Tn  re  Thompson  (D,  C,  Wash.),  15  Am.  B. 
R.  283,  140  Fed.  251. 

219.  McGah'an  v.  Anderson  (C.  O.  A.,  4th 
Cir.),  17  Am.  B.  R.  641,  113  Fed.  115;  Can- 
non V.  Dexter,  etc.,  Co.  (C.  C  A.,  4th  Cir.), 
9  Am.  B.  R.  724,  120  Fed.  659;  In  re  Schech- 
ter  (D.  O.,  Col.),  9  Am.  B.  E.  729;  In  re 
Butler  (D.  C,  Ga.),  9  Am.  B.  R.  539,  120 
Fed.  100;  In  re  Campbell  (D.  C,  Va.),  10 
Am.  B.  E.  723,  124  Fed.  417. 

220.  In  re  Owings  (D.  C,  N.  Car.),  15 
Am.  B.  R.  472,  140  Fed.  739. 

221.  Cowan  v.  Birchfield  (D.  C,  Ala.),  25 
Am.  B.  R.  293,  180  Fed.  614. 

222.  In  re  Malloy  (C.  0.  A.,  8th  Cir.),  26 
Am.  B.  R.  31,  188  Fed.  788;  Matter  of  Crocker 
(D.  C,  Iowa),  33  Am.  B.  R.  293,  217  Fed. 
173. 


Acquiring  other  residence  temporarily; 
renting  homestead  property. —  Under  the  law 
of  Texas,  where  property  has  been  appro- 
priated as  a,  homestead,  it  will  remain  such 
until  the  owner  voluntarily  changes  its  char- 
acter by  disposing  of  it  or  leaving  it  with 
the  intention  of  not  further  using  it  for  that 
purpose,  and  although  the  fact  that  another 
residence  has  been  acquired,  may  be  taken 
into  consideration,  in  determining  one's  in- 
tention in  leaving  a  homestead,  the  acquisi- 
tion of  another  residence  for  temporary  occu- 
pancy will  not  operate  as  a  forfeiture  of 
the  original  homestead;  nor  will  the  tempo- 
rary renting  of  it  destroy  its  character  as  a 
homestead.  In  re  Thedford  (D.  C,  Tex.),  28 
Am.  B.  R.  191. 

Homestead  in  part  of  building;  Iowa  stat- 
ute.—  Under  the  Code  of  Iowa  and  the  Stat« 
decisions  construing  the  same,  a  bankrupt, 
who  six  years  before  had  purchased  a  two- 
stoi;y  and'  basement  house,  22  feet  wide,  and 
90  feet  long  for  $14,000,  in  which  she  and 
her  children  had  since  lived,  is  entitled  to  the 
entire  building  and  lot  as  her  homestead, 
although  at  times  she  had  rented  the  first 
floor  and  taken  some  roomers  in  the  second 
floor  which  she  occupied  as  a  residence,  where- 
it  appears  that  the  building  is  neither  so 
arranged  or  constructed  that  it  can  be  parti- 
tioned among  separate  owners  without  dis- 
advantage to  all.  Matter  of  Coles  (D.  C., 
Iowa),  35  Am.  B.  R.  339,  224  Fed.  170. 

223.  In  re  Schulz  (D.  C,  Or.),  14  Am. 
B.  R.  317,  135  Fed.  228;  In'  re  Thompson 
(D.  C,  Wash.),  15  Am.  B.  R.  283,  140  Fed. 
251 ;  Porter  v.  Chapman,  65  Cal.  365,  4  Pac. 
237;  In  re  Presnall  (D.  C,  Tex.),  21  Am. 
B.  R.  905,  167  Fed.  406. 
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right  was  never  extinguished  and  there  was  no  time  when  creditors  could 
intervene  and  claim  a  right  prior  to  the  homestead. ^^*  A  bankrupt  may  have 
his  homestead  in  a  store,  but  will  not  be  permitted  to  claim  a  homestead  where 
he  merely  stores  his  goods.^^^  And  a  person  may  have  a  homestead  in  a  hotel 
building  where  the  statute  merely  limits  the  value  of  the  homestead  and  not 
the  area.^^®  A  woman,  doing  business  as  a  feme  sole,  though  living  with  her 
husband,  has  been  allowed  a  homestead,^^^  and  it  has  been  held  that  a  home- 
stead set  apart  as  alimony  for  the  benefit  of  a  wife  and  child  cannot  be 
distributed  among  her  creditors  in  bankruptcy. ^^*  Where  a  State  law  exempts 
the  homestead  of  every  family  from  judicial  sale  and  prevents  a  conveyance 
thereof  unless  both  husband  and  wife  join  therein,  the  adjudication  of  the 
wife  as  a  bankrupt  does  not  defeat  the  right  of  the  husband  to  have  the  home- 
stead set  apart  to  him,  although  the  bankrupt  made  no  claim  of  exemption  in 
her  sehedules.^^®  Under  some  statutes  a  wife  may,  after  bankruptcy  of 
her  husband,  claim  a  homestead  exemption.^^"  A  tenant  by  the  curtesy  has 
sufficient  possession  to  sustain  a  homestead,^^^  but  not  a  mere  remainderman.^^" 
A  homestead  claim  may  attach  to  the  undivided  interest  of  a  tenant  in  com- 
mon. ^^*  A  leasehold  interest  in  land,  together  with  a  storebuilding  and  dwelling 
house  combined,  constructed  upon  the  land  and  occupied  by  the  bankrupt 
and  his  family,  may  be  claimed  as  a  homestead.^*  A  bankrupt's  homestead 
is  exempt  though  it  was  paid  for  with  the  proceeds  of  non-exempt  property.^'" 
Crops  on  a  homestead  are  or  are  not  exempt  according  to  circumstances.^^" 
Where  a  bankrupt's  homestead  is  sold  under  foreclosure,  and  a  surplus  remains 
after  paying  the  mortgage  debt,  the  bankrupt  is  entitled  to  an  exemption 
therein  up  to  the  statutory  limit. ^^^  Money  realized  from  insurance  arising 
from  exempt  property  is  exempt.^^^  It  would  seem  that  the  jurisdiction  of  a 
court  of  bankruptcy  over  homestead  property  extends  even  to  the  sale  of  it 

224.  People's  Xat'l  Bank  v.  Moxson  (Iowa  A.,  8th  Cir.),  19  Am.  B.  R.  506,  157  Fed. 
Sup.  Ct.),  168  Iowa,  318,  33  Am.  B.  R.  765,  78,  holding  that  in  Oklahoma  the  purchase 
150  N.  W.  601.  of   a   homestead   with   non-exempt   funds   or 

225.  In  re  Dawley  (D.  C,  Vt.),  2  Am.  B.  assets  does  not  subject  it  to  claims  of  cred- 
R   496,  94  Fed.  795.  itors  in  bankruptcy. 

226.  Matter  of  Robinson  (D.  C,  Wash.),  23G.  In  re  Coffman  (D.  C.,  Tex.),  1  Am. 
33   A.m.  B.  R.  27,  215  Fed.  662.  B.  R.  530,  93  F«d.  422;  In  re  Hoag   (D.  C, 

227    Richardaon  v.   Woodward    (C.   C.   A.,  Wis.),  3  Am.  B.  R.  290,  97  Fed.  543;  In  re 

4th  Cir.),  5  Am.  B.  R.  94,  104  Fed.  873.  Daubner    (D.  C,  Or.),  3  Am.  B.  R.  368,  96 

228.  In  re  Le  Claire  (D.  C,  Iowa),  10  Am.  Fed.  805.     In  Iowa  crops  grown,  though  not 

B   R  733   124  Fed.  654.  reaped,  -are  no1>  exempt.     In  re  iSullivan   (D. 

229    In  re  Maxson   (D.  C,  Iowa),  22  Am.  C,  Iowa),   16  Am.  B.  R.  87,   142  Fed.  620, 

B.  R.  424,  170  Fed.  356.  affd.  17  Am.  B.  R.  578,  148  Fed.  115. 

230.  Brandt  V.  Mayhew  (C.  C.  A.,  9th  Cir.),  Growing  crops. —  When  an  order  is  made 
33  Am.  B.  R.  845,  218  Fed.  422.  setting   aside   a   homestead    to    a   bankrupt, 

231.  In  re  Marquette  (D.  C,  Vt.),  4  Am.  whether  the  liomestead  be  exempt  under  the 
B.  R.  623  103  Fed.  117;  In  re  Kaufmann  laws  of  the  State  or  under  the  laws  of  the 
(D.  C.,  Wis.),  16  Am.  B.  R.  118,  142  Fed.  United  States,  the  order  of  necessity  carries 
g08.  with  it  all  growing  and  unmatured  crops,  al- 

232.  In  re  Fitzsimmons,  2  N.  B.  N.  Rep.  though  they  were  not  scheduled.  Olmsted- 
453-  in  re  Sale  (C.  C  A.,  6th  Cir.),  16  Am.  Stevenson  Co.  v.  Miller  (C.  C.  A.,  9th  Oir.), 
B   R   235    143  Fed.  310.           ■  36  Am.  B.  R.  816,  231  Fed.  69. 

233  Sieg  v.  Greene  (C.  C.  A,,  8th  Cir.),  237.  In  re  Barret  (D.  C,  Or.),  16  Am. 
35   \m    B.  R.  150,  225  Fed.  955.  B.  R.  46,  132  Fed.  362. 

234  Matter  of  Irving  (D.  C,  Ariz.),  34  238.  First  Nat'I  Bank  v.  Qrten  (Okla.  Sup. 
Am    B    R   399    220  Fed.  969.  Ct.),  43  Okla.  325,  33  Am.  B.  R.   108,   142 

235.  In  re  Wood    (D.  C,   Wis.),   17   Am.       Pac.  1096. 
B.  R.  93,  147  Fed.  877;  In  re  Letson   (C.  C. 
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for  certain  purposes.  ^^*  Where  the  real  estate  in  which  a  homestead  exemption 
is  claimed  is  indivisible  steps  should  be  taken  to  have  it  sold.^*"  But  since 
the  title  to  real  estate  of  a  bankrupt,  exempt  under  the  State  law  as  a  home- 
stead, does  not  vest  in  the  trustee,  a  bankruptcy  court  has  no  jurisdiction  to 
sell  such  property  upon  the  petition  of  a  creditor  who  may  have  a  claim  or 
lien  thereon.^*-^  Where  the  statute  authorizes  a  sale  and  an  application  of 
excess  proceeds  to  the  payment  of  debts,  the  bankrupt  may  retain  possession 
until  such  sale.^*^  A  bankrupt  by  accepting  personal  property  set  off  to  him 
as  exempt  does  not  waive  his  right  to  appeal  from  the  order  of  the  referee 
on  a  claim  for  a  homestead  exemption. ^*^  For  cases  on  what  constitutes  in 
different  States  an  abandonment  of  a  homestead,  see  the  foot-note.^** 

(4)  Insurance  policies. —  Insurance  policies  are  not  always  exempt  under 
the  laws  of  the  States.  Where  they  are,  the  question  at  once  arises :  How  far 
is  §  6  of  the  law  limited  by  §  70-a  (5)  ?  The  cases  seem  to  turn  on  whether 
the  policy  is  of  such  a  nature  as  to  have  a  present  cash  surrender  value.  If 
it  has  no  such  value,  or  if  the  wife  must  consent  to  its  transfer,  it  seems  that 
it  is  not  an  asset  that  passes  to  the  trustee,  and  may  be  exempt.^^  The  circuit 
court  of  appeals  for  the  eighth  circuit  has  even  held  that  the  only  test  is 
whether  the  policy  is  exempt  by  the  State  law;  in  other  words,  that  the  pro- 
visions of  §  70i-a  (5)  are  not  a  limitation  of  §  6.^®  The  same  court  in  the 
ninth  circuit  has  held  the  opposite,  provided  the  policy  is  payable  to  the 
bankrupt  ;^*^  the  rule  in  the  seventh  circuit  is  much  the  same.^**  In  Penn- 
sylvania, a  policy  of  insurance  upon  a  bankrupt's  life,  taken'  out  for  the  benefit 


239.  In  re  'Gibbs  (D.  C,  Vt.),  4  Am.  B.  R. 
619,  103  Fed.  782;  In  re  Oderkirk  (D.  C, 
Vt.),  4  Am.  B.  E.  617,  103  Fed.  779. 

In  Georgia,  where  the  assets  of  a  bankrupt 
estate  have  been  reduced  to  cash,  the  (bank- 
ruptcy court  may  order  an  allowance  to,  the 
bankrupt  suflBbient  to  supply  him  household 
and  kitchen  furniture  in  the  amount  secured 
to  him  by  the  exemption  laws  of  the  State. 
In  re  Hargraves  (D.  C.,  Oe.),  20  Am.  B.  E. 
186,  160  Fed.  758. 

240.  'Matter  of  'Brown  ( D.  C,  Ky. ) ,  35  Am. 
B.  R.  826,  228  Fed.  533. 

241.  Ingram  v.  Wilson  (IC:  C.  A.,  8th  Cir.), 
11  Am.  B.  R.  1«2,  125  Fed.  913;  In  re  Little 
(D.  C,  Iowa),  6  Am.  B.  R.  68^,  110  Fed.  62; 
In  re  Wells  (D.  C,  Ark.),  5  Am.  B.  R.  308, 
105  Fed.  762. 

242.  In  re  Nye  {€.  C.  A.,  8th  Cir.),  13 
Am.  B.  R.  142,  133  Fed.  33. 

243.  In  re  Letaon  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  506,  157  Fed.  78;  Duncan  v. 
Ferguson-McKinney  Dry  Grooda  Co.  (C  C.  A., 
5th  Cir.),  18  Am.  B.  R.  155,  150  Fed.  269. 

A  bankrupt,  to  whom  personal  property  has 
been  set  apart  as  exempt,  may  thereafter 
execute  and  file  for  record  a  declaration  of 
homestead,  as  required  by  the  State  law, 
and  have  the  same  set  apart  as  exempt. 
Matter  of  Lehfeldt  (D.  C,  Con.),  35  Am. 
B.  R.  716,  225  Fed.  681. 

244.  In  re  Harrington  (D.  C,  Tex.),  3  Am. 
B.  R.  639,  99  Fed.  390;  In  re  Pope  (D.  C, 
Iowa),  3  Am.  B.  R.  525,  98  Fed.  722;  In  re 
Lynch  (D.  C,  Mo.,  Ref.),  1  Am.  B.  R.  245; 
In  re  Mayer    (C   C.  A.,   7th  Cir.),   6   Am. 


B.  E.  117,  108  Fed.  599;  In  re  Flannagan 
(D.  C,  Tex.),  9  Am.  B.  E.  140,  117  Fed. 
695;  In  re  Allen  (D.  C,  Va.),  13  Am.  B.  E. 
518,  134  Fed.  620;  In  re  Nye  (C.  C.  A.,  8th 
Cir.),  13  Am.  B.  R.  142,  133  Fed.  33;  Burow 
V.  Grand  Lodge  (C.  C.  A.,  5th  Cir.),  13  Am. 
B.  R.  542,  133  Fed.  542;  Matter  of  Dawning 
(D.  C,  Ky.),  15  Am.  B.  R.  423,  139  Fed.  590. 
The  burden  of  proof  rests  upon  one  assert- 
ing the  abandonment  of  a  homestead.  Bogiart 
V.  Covrboy  State  Bank  (Tex.  Civ.  App.), 
37  Am.  B.  E.  387,  182  S.  W.  678.  See  Am. 
B.  R.  Dig.  §  976. 

245.  In  re  Lange  (D.  C,  Iowa),  1  Am. 
B.  E.  189,  91  Fed.  361;  In  re  Buelow  (D.  C, 
Wash. ) ,  3  Am.  B.  E.  389,  98  Fed.  86 ;  In  re 
liernich  (Eef.,  Md.),  1  Am.  B.  E.  713.  Com- 
pare In  re  ShingluflE  (D.  C,  Md.),  5  Am. 
B.  E.  76,  106  Fed.  154. 

24G  Steele  v.  Buel  (C.  C.  A.,  8th  Cir.),  5 
Am.  B.  E.  165,  104  Fed.  968.  See  also  Pul- 
sifer  V.  Hussey,  97  Me.  434,  9  Am.  B.  E.  657, 
54  Atl.  1076;  In  re  Johnson  (D.  C,  Minn.), 
24  Am.  B.  E.  277,  176  Fed.  591;  Eldredge 
V.  Mutual  Life  Ins.  Co.  (Mass.  Sup.  Jud.  Ct.) , 
217  Mass.  444,  32  Am.  B.  R.  530,  105  N.  E. 
361;  Matter  of  Bonvillain  (D.  C,  La.),  36 
Am.  B.  E.  761,  232  Fed.  370;  Frederick  v. 
Metropolitan  Life  Ins.  Co.  (D.  C  Pa  )  37 
Am'.  B.  E.  737,  235  Fed.  639.  See  Am.'B.  R. 
Dig.  §  959. 

247.  In  re  iScheld  (C.  C.  A.,  9th  Cir.),"  5 
Am.  B.  R.  102,  104  Fed.  870. 

248.  In  re  Welling  (C.  C.  A.,  7th  Cir.), 
7  Am.  IB.  R.  340,  113  Fed.  189. 
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of,  or  bona  fide  assigned  to,  his  wife  or  children,  vests  in  them  free  of  all  claims 
of  the  creditors  of  the  bankrupt,  and  is  exempt.^*^  Where  a  State  statute 
exempts  a  policy  payable  to  the  wife  of  the  insured,  the  policy  is  exempt  from 
the  claims  of  the  creditors  of  the  husband  in  bankruptcy  proceedings,  although 
he  has  reserved  the  right  to  change  the  beneficiary,^^"  unless  it  appears  that  the 
policy  provides  for  the  payment  to  the  insured  of  a  fixed,  definite  sum  at  the 
end  of  a  stated  period.^^^  And  this  protection  extends  to  a  policy  assigned  by 
the  husband  to  the  wife  on  the  eve  of  the  husband's  bankruptcy  with  full 
knowledge  by  both  of  his  insolvent  condition.^^^  If  the  bankrupt  has  a  val- 
uable interest  in  the  policy  independent  of  that  of  the  beneficiary,  as  where 
there  is  a  cash  surrender  value  accruing  to  him,  the  interest  such  as  he  has 
passes  to  the  trustee,  freed  from  the  exemption;  this  would  be  the  rule  in 
those  States  like  New  York  where  the  exemption  is  only  applied  in  case  the 
policy  is  payable  absolutely  to  the  wife.^^*  The  United  States  Supreme  Court' 
has  held,  under  a  statute  exempting  from  liability  for  debts  the  proceeds  of 
a  life  insurance  policy,  that  the  proceeds  of  a  semi-tontine  or  paid  up  policy 


249.  In  re  Booss  (D.  C,  Pa.),  18  Am.  B.  E. 
658,  154  Fed.  494. 

An  ordinary  life  insurance  policy  payable 
only  on  the  death  of  the  insured  to  his  wife, 
witii  power  in  the  inaured  to  change  the  bene- 
ficiary, and'  with  a  cash  surrender  value,  is 
exempt  under  the  Pennsylviania  statute  and, 
hence,  the  trustee  in  bankruptcy  of  the  in- 
sured has  no  interest  therein,  the  proceeds 
having  been  paid  to  the  wife  after  due  proof 
of  death.  Frederick  v.  'Metropolitan  Life  Ins. 
Co.  (D.  C,  Pa.),  37  Am.  B.  R.  737,  235  Fed. 
639. 

250.  Allen  v.  Central  Wisconsin  Trust  Oo.. 
(Sup.  Ct.,  Wis.),  143  Wis.  381,  25  Am.  B.  E. 
126,  127  N.  W.  1003;  In  re  Scheld  (C.  C.  A., 
9th  Cir.),  5  Am.  B.  R.  102,  104  Fed.  870. 

Missouri  statute. —  Under  section  6944  of 
the.  Revised  Statutes  of  Missouri  for  1909 
providing  that  every  policy  c^f  insiurance 
"expressed  to  be  for  the  benefit  of  the  Wife 
of  the  insured,  shall  inure  to  her  separate 
benefit  independently  of  the  creditors  .  .  . 
of  the  hu^and,"  the  fact  that  a  policy  of 
insurance,  in  which  the  wife  is  named  as 
beneficiary,  states  that  the  insured  may  have 
the  right  to  change  the  beneficiary  or  enjoy 
certain  collateral  rights  in  his  lifetime  does 
not  place  the  policy  beyond  the  exemption 
of  the  statute.  In  re  Orear  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  521,  189  Fed.  888,  fol- 
lowed in  Matter  of  Young  (D.  C,  Ohio),  31 
Am.  B.  R.  29,  208  Fed.  373,  applying  Ohio 
statute. 

South  Dakota  statute. —  By  virtue  of  sec- 
tion 728  of  the  Civil  Code  and  section  348 
of  the  Code  of  Civil  Procedure  of  South 
Dakota,  the  former  section,  exempting  a 
policy  oif  insurance  in  the  hands  of  an  in- 
dividual in  any  sum  less  than  $5,000  and 
the  latter  exempting  the  iavails  of  any  such 
policy  after  death,  policies  of  insurance,  not 
exceeding  the  statutory  amount,  upon  the 
life  of  a  bankrupt,  a  resident  of  that  State, 
for  benefit  of  his  wife,  are  not  assets  of  his 


estate  in  bankruptcy.     In  re  Carlon    (D.  C, 
S.  Dak.),  27  Am.  B.  R.  18,  189  Fed.  815. 

Louisiana  statute. —  The  test  of  exemption 
of  a  life  insurance  policy  under  the  Louisiana 
statute,  adopted  July  9,  1914,  is  not  whether 
the  policy  had  a  cash  surrender  value  at  the 
moment  of  adjaidieation,  but  whether  the 
debts  scheduled  and  the  cash  surrender  vaJlue 
both  antedated  the  exemption  statute.  As  to 
the  delbts  that  did  n'ot  come  into  existence 
before  its  passage,  the  statute  is  valid.  And 
creditors  cannot  complain  as_  to  its  exemption 
if  the  policy  was  not  property  to  which  they 
might  have  looked  for  payment  prior  to  the 
"change  in  the  law.  Matter  of  Rosenberg, 
Oldstein  Co.   (D.  C,  La.),  37  Am.  B.  R.  669. 

251.  Matter  of  White  ( C.  C.  A.,  2d  Cir. ) , 
23  Am.  B.  R.  90,  174  Fed.  333,  holding  that 
where  a  wife's  interest  in  a  life  insurance 
policy  on  the  life  of  her  husband  is  contingent 
upon  his  surviving  her,  and  in  case  of  her 
predecease  the  policy  is  payable  to  his  estate 
or  any  beneficiary  designated  by  him,  and  he 
may  at  any  time  surrender  the  policy  for  paid 
up  insurance  or  other  value,  the  policy  is  not 
exempt;  In  re  Hettling  (iC.  €.  A.,  2d  Cir.), 
23  Am.  B.  R.  161,  175  Fed.  65;  In  re  WoW 
(D.  C,  N.  Y.),  21  Am.  B.  R.  452,  165  Fed. 
984. 

252.  Eldredge  v.  Mutual  Life  Ins.  Co. 
(Mass.  iSup.  Jud.  'Ct.),  217   Mass.  444,   32 

Am.  B.  R.  530,  105  N.  E.  361. 

253.  In  re  Wolff  (D.  C,  N.  Y.),  21  Am. 
B.  R.  452,  165  Fed.  984;  In  re  Coleman 
(C.  C.  A.,  2d  Cir.),  14  Am.  B.  E.  461,  136 
Fed.  818;  In  re  Phelps  (Eef.,  N.  Y.),  15  Am. 
B.  E.  170,  holding  that  under  §  22  of  the 
N.  Y.  Domestic  Eelations  Law,  a  senii-tontine 
plicy,  payable  to  the  wife  of  the  insured 
in  case  of  his  death  before  the  tontine  period 
is  not  exempt  under  §■  6  of  the  bankruptcy 
act;  In  re  Boardman  (D.  C,  N.  Y.),  4  Am. 
B.  E.  620,  103  Fed.  783;  In  re  Diack  (D.  C, 
N.  Y.),  3  Am.  B.  R.  723,  100  Fed.  770. 

Ohio  statute. —  Where  a  policy  of  insur- 
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are  exempt^  although  it  has  a  cash  surrender  value. ^^*  This  determination  of 
the  Supreme  Court  seems  definitely  to  establish  the  rule  that  if  a  life  insurance 
policy,  or  any  rights  under  it,  are  exempt  under  a  State  law,  such  part  thereof 
as  is  subject  to  the  exemption  remains  to  the  bankrupt  notwithstanding  the; 
provisions  of  §  YO-a.  .   . 

(5)  Pension  money; — The  Federal  law  protects  pension  money  from 
seizure  by  levy  and  sale;^^^  and  the  States  sometimes  protect  it  after  it  has 
been  transformed  into  other  property.^"®  It  is  exempt  everywhere  while  in 
transit  from  the  government  to  the  pensioner,  or  in  the  form  in  which  it  was 
paid  to  him;^^''  and  probably  if  it  could  be  traced  into  some  other  kind  of 
property  and  identified,  such  property  would  be  exempt.^^^  The  opposite 
rule  pertains,  however,  where  the  pensioner  has  embarked  it  in  business,  or 
where  it.  has  been  invested  in  land  from  which  at  the  time  of  his  bankruptcy 
he  has,  through  a  mortgage  thereon,  already  withdrawn  more  than  the  land 
cost.=^=» 

(6)  Unpaid  puechase  money. —  It  is  sometimes  provided  by  State  law 
that  an  exemption  from  execution  shall  not  extend  to  a  process  issued  upon 
a  demand  for  the  purchase  price  of  the  estate  claimed  as  exempt. ^^^  Any 
creditor  of  a  bankrupt  may  avail  himself  of  this  exception.  ^^^  This  decision 
rests  on  a  strict  construction  of  the  law.  The  rule  seems  well  settled  in  those 
States  that  grant  exemptions  in  specie,  provided  the  property  with  taxes  paid, 
is  iiot  worth  the  amount  allowed. 

IV.  PEACTICE. 
a.  Exemptions  set  oif  where  no  trustee  is  appointed. —  A  difficulty  arises  when 


ance  provides  that  if  the  insured  survive 
for  more  than  twenty  years  from  the  date 
of  the  policy  he  shall  receive  an  annuity  of 
$60  during  the  remainder  of  his  life,  and, 
further,  that  up'on  the  death  cii  the  insured 
at  any  time  during  the  continuance  of  the 
policy  $1,000  shall  he  paid  to  the  wife,  and 
the  law  of  the  State  in  which  the  insured 
resides  exempts  from  any  claim  of  the  hus- 
band's 'Creditors'  policies  of  insurance  for  the 
beneiit  of  the  wife,  although  paid  for  by  the 
husband,  the  wife  has  a  vested  interest  in 
such  policy  and  upon  the  insured  'becoming 
bankrupt  his  trustee  is  entitled  only  to  the 
value  of  the  annuity  provided  for  and  not  to 
the  -entire  present  value  of  the  policy  as 
against  the  wife.  In  re  Schaeffer  (D.  C, 
Ohio),  26  Am.  B.  E.  340,  188  Fed.  187. 

254.  Holden  v.  Stratton,  198  U.  S.  202,  14 
Am.  B.  R.  94,  49  L.  Ed.  1018,  revg.  7  Am. 
B.  R.  615,  114  Fed.  650.  See  also  Matter  of 
Phelps  (D.  C,  N".  Y.,  Ref.),  15  Am.  B.  R. 
170,  (arising  imder  N.  Y.  Domestic  Redations 
Law,  §  22);  Matter  of  Pfaffinger  (D.  C, 
Ky.),  21  Am.  B.  R.  255,  164  Fed.  526;  In  re 
Whelpley  (D.  C,  N.  H.),  22  Am.  B.  R.  433, 
169  Fed.  1019;  In  re  Jolhnson  (D.  'C,  Minn.), 
24  Am.  B.  R.  277,  176  Fed.  591;  In  re  Orear 
(C.  C.  A.,  Stn  Cir.),  24  Am.  B.  R.  343,  178 
Fed.  632. 

255.  U.  6.  R.  S.,  §  4747. 

256.  Thus,  §  1393,  N.  Y.  Code  of  Civil  Pro- 
cedure. 

257.  In  re  Bean  (D.  C,  Vt.),  4  Am.  B.  R. 


53,  100  Fed.  262.  Contra:  In  re  Jones  (D.  C, 
Me.),  21  Am.  B.  R.' 536,  166  Fed.  337. 

258.  Yates  County  Nat.  'Bank  v.  Carpen- 
ter, 119  N.  Y.  550,  23  N.  B.'llOS.  But  see 
In  re  Stout  (D.  C,  Mo.) ,  6  Am.  B.  R.  505,  109 
Fed.  794. 

259.  In  re  Ellithorpe  (D.  C,  N.  Y.),  5  Am. 
B.  R.  681;  affd.  s.  c,  7  Am.  B.  R.  18,  111 
Fed.  163. 

260.  Ill  re  Scheehter  (D.  C,  Col.),  9  Am. 
B.  R.  729;  Cannon  v.  Dexter  Broom  &  M.  Co. 

(C.  C.  A.,  4th  Cir.),  9  Am.  B.  R.  724,  120 
Fed.  657,  57  C  C.  A.  327.  See  also  In  re 
Connor,  146  Fed.  998.  -In  the  ease  of  In  re 
Biailes  (D.  C,  So.  Car.),  23  Am.  B.  R.  789, 
176  Fed.  460,  it  was  held  that  a  right  of 
exemption  of  personal  property  cannot  be 
defeated'  (by  a  claim  for  a  loan  of  money  with 
which  the  property  claimed  as  exempt  was 
purchased. 

The  Constitution  of  Arkansas.  Article  IX, 
sections  1  and  2,  providing  for  the  allowance 
of  exemptions,  contains  the 'j>rovi36,  "  that  no 
property  shall  be  exempt  from  execution  for 
d'ebts  contracted  for  the  purchase  money 
thereof,  while  in  the  hands  of  the  vendee." 
Heild,  that  bankrupt  was  not  entitled  to  claim 
exemptions  from  a  stock  of  merchandise  in 
his  possession  at  the  time  of  the  filing  of  the 
petition,  the  purchase  price  of  whidli  Had  hot 
been  paid  but  had  been  allowed  as  a  claim 
against  the  estate.  Mullinix  v.  Simon  ('C  C 
A.,  8th  Oir.),  28  Am.  B.  R.  1,  196  Fed  775' 
T^'^S^J"  '■•'  C5ampbell  (D.  C,  Va.),  10  Am. 
E.  E.  723,  124  Fed.  417. 
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the  bankrupt  claims  exemptions  and  no  creditors  appear  at  the  first  meeting. 
By  General  Order  XV,  a  trustee  may  be  and  usually  is  dispensed  with.  This 
leaves  the  court  without  thfe  officer  whose  duty  it  is  to  report  on  and  set  off  the 
exemptions.  It  is  thought  that  in  such  cases  the  judge  or  referee  may  try 
the  validity  of  the  claim  summarily.  In  some  of  the  districts  this  practice 
is  sanctioned  by  rule.^®^  Where  such  a  practice  is  followed,  the  claiming 
bankrupt  should  at  least  be  required  to  file  an  affidavit 'giving  facts  in  addition 
to  those  stated  in  his  Schedule  B  (5),  and  such  affidavit  should  show  him 
clearly  entitled  under  the  State  law  to  the  property  claimed. 

b.  Schedules  to  claim  exemptions. —  The  bankrupt  must  in  his  schedules 
show  that  he  is  entitled  to  the  exemptions  which  he  claims.  When  he  has 
done  this,  as  directed  by  the  bankruptcy  act,  the  exemption  must  be  set  apart.^^^ 
And  the  fact  that  his  schedules  are  not  filed  for  a  long  time  after  adjudication 
does  not  deprive  him  of  his  right.^*^  The  failure  of  the  bankrupt  to  precisely 
observe  the  requirements"  of  "  Schedule  B  (5),"  of  the  forms  in  bankruptcy 
in  making  the  claim  is  not  fatal;  as,  for  instance,  a  failure  to  specifically 
enumerate  the  articles  claimed  as  exempt.^®^ 

c.  Amendment  of  schedules  as  to  claim  of  exemptions. —  General  Order  XI 
permits  an  amendment  to  schedules  on  the  application  of  the  bankrupt.  This 
is  sufficient  to  authorize  an  amendment  so  as  to  permit  the  bankrupt  to  claim 
his  exemptions  where  he  has  through  mistake  failed  to  claim  such  exemptions. 
If  he  inadvertently  omits  from  his  schedules  a  valid  claim  of  exemption  an 
amendihent  should  be  permitted  upon  satisfactory  proof  of  the  mistake. ^^®  But 
an  amendment  will  not  be  permitted  where  it  does  not  appear^  that  an  error 
or  mistake  was  made,^®''  or  where  its  purpose  is  to  benefit  creditors  who  hold 

262   In   the   Erie   County  District   of  the  264.  Brandt  v.  Mayhew  (C;  C.  A.,  9th  Oir.), 

Western  District  of  New  York,  Rule  ^5   (1)  33  Am.  B.  R.  845,  218  Fed.  422. 

provides  as  follows:  265.  Burke  v.  Guarantee  Title  &  Tr^stOo. 

«  1.  Where  there  .is  no  trustee  appointed,  (g  C.  A.,  3d  Cir.) ,  14  Am.  B.  R,  31,  134  Fed. 

the  exemptions  claimed  by  the  bankrupt  may  5b^.          ...           ,       „„         .,                 .       . 

fee  set  ol  to  him  at  the^ime  the  o/der  to  ^General  statement.^  Where  the  property  of 

that  effect  is  signed,  and,  in  that  event,  the  the  hankrupt  consists  of  a  stock  of  merehaii- 

foUowing  clause  shall  be  inserted  in  Form  27:  dise    it   will   be    sufficient    to    state    in    the 

,, ,  .    J  .,  .       ,,    ,  . t,„  „„;  J  i,„„t_,,r,f       schedule  that  an  exemption  is  claimed  out 

Af^d't  appearing  that  the  said  bankrupt  ^  ^^^^^  ^^  ^^^ 

is  entitled  to  the  ^^f'^Pt?^"^  «'Si™'»  ^"  *^^  sale  thereof.  In  re  Maynard  &  Co.  (D.  C, 
schedules  accompanying  the  peti^tion  herein  ^^.^^  ^  f^^  j,^^  g23. 
It  IS  further  "''^^^'i^that  the  property  ^  amendment.-  Although  the  pro- 
claimed ^^fj'Yf^^'r,^'^^.^^^  IZ'  ^edure  L  claiming  and  setting  apirt  a  h^k- 
suant  to  §  1390  of  the  Code  of  Cml  Pro-  exemption  is  irregular!  it*^  will  be  ex- 
cedure  of  the  State  of  New  \ork   be,  and  the  J^     ^^^^V  .^  ^^^^.^^   S^                ^^ 

same  is  hereby  set  off  to  the  said . ^          jgi^             .^^  ^^^^  ^    amendment. 

-..•••  the  bankrupt.  j^  ^.^  ^^^^^   ^^    C,  Pa.) ,  28  Am.  B.  R.  730, 

"  Prior  to  asking  for  such  order  the  bank-  jgg  pg^  gg^ 

rupt  shall  satisfy  the  referee,  by  affidavit  or  266.  In  re  Tollett  (C.  C.  A.,  6th  Cir.),  5 

otherwise,  as  to  the  value  of  such  exemptions,  j^^^    b   jj   404^  106  Fed.  866;  In  re  Falconer 

and  that  he  is  entitled  to  the  same."  (c.  c.  A.,  Sth  'Oir.),  6  Am.  B.  R.  557,  110 

The  court  may  set  off  the  exemptions  where  Yed.  Ill;  In  re  White  (D.  C,  Pa.),  11  Am. 

no  trustee  has  been  appointed.     In  re  Allen  g   jj   555^  128  Fed.  513;  In  re  Duff/   (D.  C. 

&  Co.    (D.  C,  Va.),  13  Am.  B.  R.  518,  134  p^  )_  9  ^.m.  B.  R.  358,  118  Fed.  926;  In  re 

Fed.  620;   In  re  Smalley  v.  I^angenour,  196  pigher    ('£>.  C,  Va.),  15  Am.  B.  R.  652,  142 

U.  S.  93,  49  L.  Ed.  400;  In  re  Smith  (D.  C,  ^^  205;  In  re  Maxoil  (D.  C,  Iowa),  22  Am. 

Tex.),  2  Am.  B.  R.  190,  93  Fed.  791.  3.  r,  24,  170  Fed.  356 ;  In  re  Goodman  (C.  C. 

263.  Lipman  v.  Stein  (C.  C.  A.,  3d  Cir.) ,  14  A.,  5th  Cir.) ,  23  Am.  B.  R.  504,  174  Fed.  644. 

Am    B    R   30,  134  Fed.  235 ;  Sheridan  State  See  Am.  Bankr.  Dig.  §  989.                ^ 

Bank  V:  RoweU   (D.  C,  Ga.),  32  Am.  B.  R.  267.  In  re  Neal  (Ref.,  Ohio),  14  Am.  B.  R. 

747,  212  Fed.  529.                       ^  550. 
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waivers  of  exemptions  or  to  avoid  a  charge  of  concealment  of  property,^^*  or 
where  it  is  apparent  that  the  exemption,  if  included  in  the  schedules,  will 
be  of  no  value  to  the  bankrupt  or  his  family.^^  ^  If  the  claim  was  omitted 
through  inadvertence,  an  amendment  asserting  it  will  usually  be  allowed,  even 
to  reach  property  surrendered  by  one  creditor  to  the  trustee.^™  The  applica- 
tion for  such  amendment  should  be  seasonably  made.^^^  An  amendment  should 
be  permitted  upon  a  proper  showing  if  the  application  was  made  within  a 
reasonable  time  while  the  property  was  still  in  the  hands  of  the  trustee, 
unaffected  by  adverse  rights,^^^  and  the  amendment  when  allowe  dmust  relate 
to  conditions  existing  at  the  time  the  imperfect  claim  was  formulated.^''*  The 
Federal  courts  are  not  bound  to  follow  the  State  courts  in  the  matter  of  the 
time  of  filing  the  declaration  of  the  claim  of  exemptions,  and  may  allow 
amendment  of  the  claim  after  the  original  schedule  has  been  filed.^^* 

d.  Claim  of  specific  property. —  The  claim  must  be  clearly  stated,  especially 
if  of  property  in  specie.^''^  Where  the  State  law  specifies  the  property  which 
may  be  set  apart  as  an  exemption,  the  bankrupt  may  not  claim  and-  the 
trustee  may  not  set  apart  a  gross  sum  in  lieu  of  such  exemption;  the  State 
law  must  be  complied  with  and  the  specific  property  must  be  claimed  and 
set  apart.^™    In  Pennsylvania,  after  a  sale  of  property  not  exempt,  a  bankrupt, 


268.  In  re  Moran  (D.  C,  Va.),  5  Am.  B.  R. 
472,  105  Fed.  901,  affd.  as  Moran  v.  King  (C. 
C.  A.,  4th  Cir.),  7  Am.  B.  E.  176,  111  Fed. 
730;  In  re  Royal  (D.  C,  N.  C.),  7  Am.  B.  R- 
106,  112  Fed.  135. 

269.  In  re  Merry  (D.  C,  Me),  29  Am.  B.  R: 
829,  202  Fed.  51. 

270.  Amendment  to  include  exemption. — 
In  re  Tollett    (C.   C.  A.,  6tli  pir.),   5  Am. 

B.  R.  404,  106  Fed.  866;  In  re  Falconer   (C. 

C.  A.,  8th  Cir.),  6  Am.  B.  R.  557,  110  Fed. 
Ill;  In  re  White  (D.  C.,  Pa.),  11  Am.  B.  R. 
556,  128  Fed.  513;  In  re  Kaufman  (D.  C, 
Wis.),  16  Am.  B.  E.  118,  142  Fed.  898;  In  re 
Maxson  (D.  C,  la.),  22  Am.  B.  R.  424,  170 
Fed.  356.  But  in  In  re  Irwin  (C.  C.  A.,  3d 
Oir.),  23  Am.  B.  R.,  487,  174  Fed.  642,  revg. 
22  Am.  B.  R.  165,  177  Fed.  284,  it  has  been 
held  that  after  a  bankrupt  has  been  granted 
a  discharge,  he  may  not  be  allowed'  out  of 
newly  discovered  assets,  additional  exemp- 
tions sufficient  to  make  up  the  total  exemp- 
tions to  which  he  would  have  been  allowed  in 
the  first  instance. 

In  the  case  of  In  re  Baughman  (D.  C,  Pa.), 
25  Am.  B.  R.  167,  183  Fed.  668,  it  waS  held 
that  where  a  bankrupt  amended  his  schedules 
80  as  to  vfithdraw  a  claim  of  exanption  which 
wou'd  inure  to  the  benefit  of  an  execution 
creditor,  holding  a  waiver  of  exemption,  the 
effect  will  be  to  withdraw  the  property  from 
the  exemption,  and  it  will  pass  to  the  trustee 
to  be  administered  with  the  assets  of  the 
estate. 

271.  Application  for  amendment  to  be 
seasonably  made. — -In  re  Vorakerm  (D.  C, 
Pa.),  14  Am.  B.  R.  403,  135  Fed.  447,  where 
the  bankrupt  asked  for  the  privilege  of 
amending  hia  schedules  29  days  after  the  sale 
of  all  his  property  by  the  trustee,  and  the 
application  was  denied;  In  re  Wunder  (D.  C., 
Pa.),  13  Am.  B.  R.  701,  133  Fed.  821,  where 


the  application  was  denied  when  made  after 
the  creditors  had  gone  to^  the  trouble  and 
expense  of  a  meeting  for  the  purpose  of  pass- 
ing upon  the  advisability  of  a  sale  and  the 
sale  had  taken  place;  In  re  Sharr  (Ref., 
Ohio),  15  Am.'  B.  R.  491,  140  Fed.  761,  in 
which  the  referee  denied'  the  application  of 
the  wife  of  an  absconding  bankrupt  to  claim 
an  exception,  where  her  hu^and  had  failed 
to  do  so,  appearing  that  sJie  had  waited  until 
after  the  numerous  creditors  of  her  husband 
had  been  to  the  expense  of  preserving,  adver- 
tising and  selling  the  property  claimed,  and 
the  proceeds  of  the  sale  were  in  court;  In  re 
Burnham  (D.  C,  Wash.),  30  Am.  B.  E.  270, 
202  Fed.  762,  citing  text. 

272.  In  re  Goodman  (C.  C.  A.,  5th  Cir.), 
23  Am.  B.  R.  504,  174  Fed.  644;  In  re  Irwin 
(C  C.  A.,  3d  Cir.),  23  Am.  B.  R.  487,  174 
Fed.  642,  in  which  it  was  held  that  an  ap- 
plication to  amend  a  claim  for  exemptions 
should  be  made  within  a  reasonable  time  after 
discovering  the  facts  which  will  justify  the 
amendment. 

ZiZ.  Matter  of  Crum  (D.  C,  Ohio),  34  Am. 
B.  R.  586,  221  Fed.  729. 

274.  Matter  of  Irving  (D.  C,  Ariz.),  34 
Am.  B.  R.  399,  220  Fed.  969. 

275.  In  re  Wilson  (D.  C,  Va.) ,  6  Am.  B.  R. 
287,  108  Fed.  197. 

276.  State  law  determines  amount  and 
character.— The  statutes  of  the  State  deter- 
mine the  amount  and  character  of  the  exemp- 
tions and  to  whom  they  are  allowed,  Iboth  as 
to  general  and  special  exemptions;  when  a 
bankrupt  has  property  which  is  egpecially 
exempt  when  selected  by  him,  and  other  prop- 
erty subject  to  be  selected  in  lieu  of  home- 
stead, at  the  time  of  the  filing  of  his  petition, 
it  is  his  duty  to  set  out  specifically,  the  arti- 
cles selected,  together  with  his  estimate  of 
the  value  thereof,  separately.    Matter  of  Mc- 
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even  though  entitled  to  an  exemption  in  cash  in  the  first  instance,  cannot 
assert  his  claim  against  the  cash  proceeds  of  such  sale.^'^  Under  the  laws 
of  that  State  it  is  the  goods,  and  not  the  proceeds  of  their  sale,  that  he  is 
entitled  to.^'*  If  the  property  subject  to  exemption  has  been  sold  by  authority 
of  the  court  before  the  bankrupt's  claim  of  the  exemption  had  been  made,  or 
the  time  allowed  for  making  it  has  expired,  the  right  to  its  allowance  is  not 
extinguished,  and  the  bankrupt  may  have  his  exemption  out  of  the  proceeds 
of  the  sale.'^''® 


Clintock  (Eef.,  Ohio),  13  Am.  B.  E.  606,  aflfd. 
by  district  court ;  see  also  In  re  Groves,  6 
Am.  B.  H.  728,  holding  that  under  the  Ohio 
statute  the  particular  property  selected  as 
exempt  must  'he  descrilbed  in  the  schedules; 
a  claim  of  exemptions  in  general  terms  is 
insufficient,  as  simply  "  $500.00  in  lieu  of  a 
homeBtead,"  unless  at  the  time  of  the  bank- 
ruptcy there  was  cash  in  the  estate. 

In  re  Wunder  (D.  C,  Pa.),  13  Am.  iB.  R. 
701,  133  Fed.  821,  in  which  the  court  said: 
"  In  order  that  he  may  ;be  allowed  hisi  claim 
he  must  comply  with  the  requirements  of  the 
state  law  as  well  in  regard  to  the  manner  of 
making  the  claim  as  to  the  articles  claimed, 
and  as  to  whether  he  has  done  this  or  not, 
the  law,  aa  construed  by  the  highest  court  of 
the  State,  will  be  conclusive.  If  the  bank- 
rupt does  not  comply  with  these  requirements, 
the  property  wijl  pass  to  the  trustee  to  he 
distributed  among  the  creditors  like  other 
assets  of  the  bankrupt,  and  he  is  deemed  to 
have  Avaived'  the  right  of  exemption,  unless 
he  asserts  his  claim  at  a  time  long  enough 
before  the  time  of  sale,  to  prevent  a  post- 
ponement of  the  same.  His  right  of  election 
is  gone  if  he  waits  until  the  sale  has  taken 
place.  The  fact  that  he  has  given  notice  in 
his  schedules  filed,  that  he  will  claim  $300 
worth  of  property  to  be  appraised,  will  not 
entitle  him  to  the  amount  of  $300  in  cash  out 
of  the  proceeds  or  to  the  property  of  that 
value,  where  he  has  not  specified  the  articles 
as  claimed!  by  the  State  law."  In  re  Burman 
(D.  a,  Ohio),  15  Am.  B.  R.  463,  140  Fed. 
761;  Matter  of  Neal  (Eef.,  Ohio);  14  Am. 
B.  E.  550,  holding  that  the  bankrupt  in  mak- 
ing his  claim  for  a  homestead,  should  make 
the  claim  for  snecified  articlej  of  property 
which  he  had  on  hand  at  the  time  of  the 
filing  of  his  petition;  In  re  Duffy  (D.  C, 
Pa.),  9  Am.  B.  R.  358,  118  Fed.  926,  holding 
that  under  the  Pennsylvania  law  the  (bank- 
rupt should  set  out  in  his  schedules  the  exact 
property  which  he  elects  to  take  as  exempt. 

277.  In  re  Haskin  (D.  C,  Pa.),  6  Am.  B.  E. 
485,  109  Fed.  789;  In  re  Manning  (D.  C, 
Pa.),  7  Am.  B.  E.  571,  112  Fed.  948;  In  re 
Stanton  (D.  C,  Pa.),  9  Am.  B.  E.  79,  117 
Fed.  507. 

SufBciency  of  claim. —  Where  bankrupt 
whose  stock  was  under  levy  and  in  the 
custody  of  the  sheriff,  made  his  claim  for 
exemptions  as  follows:  "  Three  hundred  dol- 
lars cash  from  the  proceeds  as  provided  by 
the  exemption  law  of  Pennsylvania,  or  stock 
to  the  value  of  three  hundred  dollars  to  be 


set  aside  by  the  appraisers,  as  provided  by 
law,"  and  when  the  stock  was  turned  over 
to  the  trustee,  pointed  out  to  the  latter  the 
items  claimed  by  him,  the  trustee  was  justi- 
fied in  setting  apart  the  exemption  claimed 
and  reporting  the  items  and  estimated  value 
thereof  to  the  court,  and  his  report  should 
have  Ibeen  confirmed.  In  re  Kelly  (D.  C, 
Pa.),  28  Am.  B.  R.  730,  102  Fed.  747. 

278.  In  re  Donahey  (D.  C,  Pa.),  23  Am. 
B.  R.  796,  176  Fed.  458. 

279.  Upmian  v.  i&teini  (C.  C.  A.,  3d  Cir.), 
14  Am.  B.  R.  30,  134  Fed.  235 ;  In  re  Eenda 
(D.  C,  Pa.),  17  Am.  B.  R.  521,  151  Fed.  614, 
holding  that  where  property  which  the  bank- 
rupt has  asked  to  have  set  apart  as  exempt 
is  sold  iby  his  receiver  in  bankruptcy  with  his 
assent,  his  tilaim  for  exemptions  from  the 
proceeds  of  sale,  if  made  within  the  time 
fixed  by  the  act,  must  be  recognized;  In  re 
LeVay  (D.  C,  Pa.),  11  Am.  B.  E,.  114,  125 
Fed.  990,  holding  that  an  exemption  might 
be  allowed  out  of  the  proceeds  of  the  sale 
of  perishable  property,  sold  by  receiver  under 
the,  direction  of  the  court. 

Exemptions  from  proceeds  of  sale, —  Where 
the  bankrupt's  property  was  sold  by  order  of 
the  court,  by  a  receiver  appointed  the  day 
after  the  petition  in  bankruptcy  was  filed, 
and  prior  to  the  filing  of  the  seliedule  by  the 
bankrupt  and  on  the  day  of  sale,  or  before 
the  sale  began,  he  notified'  the  receiver  that  he 
claimed  his  exemption,  and  specified  the  prop- 
erty he  desired'  set  apart,  he  was  entitled  to 
claim  his  exemption  from  the  proceeds  of  the 
sale.  In  re  Sloan  (D.  C,  Pa.),  14  Am.  B.  E. 
435,  135  Fed.  873. 

Under  the  provisions  of  the  General  Code 
of  Ohio  allovi^ing  exemptions  in  lieu  of  home- 
stead to  be  selected  out  of  tlie  personal  prop- 
erty for  sale,  but  denying  such  exemption 
from  a  judgment  for  the  purchase  price 
of  the  property,  a  bankrupt,  wlio  fails  to 
select  property  tQ  m,eet  his  claim  of  a  home- 
stead exemption,  but  permits  the  property 
to  be  sold  in  Ibiilk  by  the  trustee,  is  not  en- 
titled' to  exemptions  as  to  claims  for  pur- 
chase price  of  the  property,  but  may  be  al- 
lowed exemptions  as  to  claims  for  money 
borrowed.  Matter  of  Stern  (D.  C.,  Ohio), 
30  Am.  B.  E.  694,  208  Fed.  488.  See  Matter 
of  Nunemaker  (D.  'C,  Ohio),  30  Am.  B.  E. 
697,  208  Fed.  491.  In  the  case  of  Matter 
of  Crum  (D.  C,  Ohio),  34  Am.  B.  R.  586, 
221  Fed.  729,  it  was  held  that  the  practice 
of  selliiig  the  bankrupt's  personal  property, 
when  a  selection  of  exempt  articles  is  not 
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e.  Sale  by  trustee,  and  exemptions  out  of  proceeds. —  While,  as  a  rule,  the 
trustee  has  no  power  to  sell  the  exempt  property,  he  must  sell  it,^^"  where  it 
is  inseparable  from  other  property,  the  expense  of  sale  to  be  borne  by 
the  general  estate,^*^  and  the  bankrupt  is  then  entitled  to  his  pro  rata,  of  the 
proceeds.^'*^  Thus,  where  all  of  a  bankrupt's  real  estate  is  covered  by  a  mort- 
gage under  which  the  mortgagee  would  have  the  right  to  sell  and  convey  the 
title  in  fee  discharged  of  any  exemption,  and  the  mortgagee  submits  his  claim 
to  the  bankruptcy  court,  it  may  sell  the  land  and  allot  the  bankrupt  his 
homestead  from  the  proceeds,  but  it  has  no  power  to  order  the  amount  paid  to 
the  mortgagee.  ^^  The  bankrupt,  having  made  claim  for  his  exemption  within 
the  time  fixed  by  the  act,  is  not  debarred  because  the  goods  were  sold  with 
his  consent,^^*  and  where  an  exemption  will  be  defeated  unless  its  allowance 
be  in  cash  out  of  the  proceeds  of  a  sale,  it  will,  if  practicable,  be  ordered  paid 
out  of  such  proceeds.^^ 

f.  Exceptions  to  trustee's  report. —  (1)  In  gbneeal.- — The  trustee  first 
determines  what  is  exempt.^*®  General  Order  XVII  requires  the  trustee  to 
report  to  the  court  in  twenty  days  after  receiving  notice  of  his  appointment, 
the  articles  set  apart  to  the  bankrupt  as  exempt,  "  and  any  creditor  may  take 
exceptions  to  the  determination  of  the  trustee  within  twenty  days  after  the 
filing  of  the  report."     This  expressly  authorizes  a  creditor  to  tg,ke  exceptions 


rendered  impossible  by  reason  of  liens 
thereon,  and  then  transferring  to  the  bank- 
rupt out  of  the  proceeds  $500  in  lieu  of 
his  homestead  exem^ption,  is  neither  in  com- 
pliance with  the  Ohio  statute  nor  a  proper 
execution  of  the  Bankruptcy  Act. 

Sale  of  exempt  property  without  notice 
to  bankrupt. —  Where,  prior  to  his  adjudi- 
cation, a  ^bankrupt  is  deprived  of  the  pos- 
session of  his  property,  by  a  receiver  of  his 
firm,  appointed  by  a  State  court,  and  the 
trustee  in  bankruptcy  sells  the  pro-perty, 
upon  its  ibeing  turned  over  to  him,  without 
notice  to  the  bankrupt  and  without  giving 
him  an  xipportunity  to  make  his  selection 
of  exempt  property  'before  the  sale,  the 
bankrupt  is  entitled  to  be  paid  his  exemp- 
tions in  cash  from  the  proceeds  of  such  sale. 
In  re  Andrews  v.  Simonds  (D.  C,  Mich.), 
27  Am.  B.  E.  116,  193  Fed.  776;  see  In  re  Zack 
(D.  C,  Pa.),  28  Am.  B.  R.  138,  196  Fed.  909. 

280.  In  re  Oderkirk  (D.  C,  Vt.,  4  Am. 
B.  E.  617,  103  Fed.  779. 

281.  In  re  Hopkins  (D.  C,  Vt.),  4  Ami 
B.  R.  619,  103  Fed.  781. 

282.  In  re  Richard  (D.  C,  No.  Car.),  2 
Am.  B.  R.  506,  S4  Fed.  633;  In  re  Kane 
(C.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  S33,  127 
Fed.  552;  In  re  Le  Vay  (t).  C,  Pa.),  11 
Am.  B.  R.  114,  125  Fed,  913,  in  which  case 
the  bankrupt  was  permitted  to  share  in  the 
prpceeds  of  the  sale  of  perishable  property 
sold  by  a  receiver  under  the  direction  of 
the  court;  In  re  Stein  (D.  C,  Pa.),  12  Am. 
B.  R.  384,  130  Fed,  629,  affd.  14  Am.  B.  E. 
30. 

283.  In  re  Paramore  &  Ricks  (D.  C,  No. 
Oar.) ,  19  Am.  B.  R.  130,  156  Fed.  208. 

284.  In  re  Renda  (D.  C,  Pa.),  17  Am. 
B.  R.  521,  149  Fed.  614. 


285.  In  re  Luby  (D.  C,  Ohio),  18  Am. 
B.  E.  801,  155  Fed.  659;  Matter  of  Haas 
(D.  C  Pa.),  32  Am.  B.  R.  284,  213  Fed.  694. 

See  also  In  re  Rendar   (D.  C,  Pa.),  17  Am. 

B.  E.  521,  149  Fed.  614;  Lipman  v.  Stein  (C. 

C.  A.,  3d  Cir.),  14  Am.  B.  E.  30,  134  Fed. 
235;  In  re  Arnold  (D.  C.,'Ga.),  22  Am.  B.  E. 
392,  169  Fed.  1000,  holding  that  where  prop- 
erty set  apart  as  exempt  was  sold,  with  the 
bankrupt's  consent  upon  the  agreement  that 
his  exemption  should  be  paid  from  the  pro- 
ceeds of  sale,  and  they  only  bring  68  per 
cent,  of  the  inventory  value,  he  is  only  en- 
titled to  his  pro  rata  part  of  the  proceeds. 

Setting  aside  exemptions  by  referee  upon 
trustee's  refusal  so  to  do;  payment  out  of 
proceeds. —  Where  a  bankrupt  has  complied 
with  section  7-a  (8)  of  the  bankruptcy  acft 
by  indicating  in  his  schedule  the  property 
he  selected  to  have  set  apart  to  cover  his  ex- 
emptions, it  isi  the  duty  of  the  trustee,  whose 
duties  are  merely  administrative,  to  set  the 
same  aside  for  his  use,  and  upon  the  trustee's 
refusal  so  to  do,  it  is  proper  for  the  referee 
to  award  the  bankrupt  his  exemptions. 
Where  exempt  property,  for  which  a  bank- 
rupt has  duly  made  claim,  has  been  con- 
verted and  sold,  the  bankrupt  is  entitled  tn 
be  allowed  his  exemptions  out  of  the  pro- 
ceeds of  the  sale,  since  prpperty  that  is  ex- 
empt formis  no'  part  of  the  bankrupt's  es- 
tate, so  aa  to  permit  the  bankruptcy  court  to 
acquire  any  right  to  administer  upon  or 
distriibute  it.  In  re  Finklestein  (D.  C,  Pa.), 
27  Am.  B.  E.  229,  192  Fed.  738. 

286.  In  re  Friedrich  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  E.  801,  100  Fed.  284;  his  report 
shouH  be  itemized.  In  re  Manning  (D.  C, 
Pa.),  7  Am.  B.  R.  571,  112  Fed.  948. 
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to  the  determination  of  the  trustee.^^^  The  determination  of  the  trustee  is 
not  final;  if  exceptions  are  filed  within  twenty  days  the  referee  decides  the 
issue.  Until  exceptions  are  filed  there  is  no  issue.^^*  A  creditor  must  file 
his  exceptions  within  twenty  days  after  the  filing  of  the  report;  he  will  not 
he  permitted  to  come  in  after  the  expiration  of  that  time  and  file  objections 
or  add  new  and  additional  grounds  to  those  already  filed.^*®  Where  objections 
are  made  before  the  referee  to  a  bankrupt's  claim  for  exemptions  it  is  proper 
practice  for  the  referee  to  decide  the  question,  and  for  the  unsuccessful  party 
to  take  the  matter  to  the  District  Court.^^" 

(2)  Who  may  take  exceptions;  eight  of  bankeupt. —  The  language 
of  the  General  Order  would  seem  to  indicate  that  only  creditors  may  except 
to  the  report  of  the  trustee  setting  apart  the  bankrupt's  exemptions  and  the 
referee's  action  thereon.  It  may  be  doubted  whether  the  order  should  be 
construed  as  restricting  the  right  of  a  bankrupt  to  take  exceptions  to  the 
determination  of  the  trustee  as  to  his  exemptions.^^^  If  it  be  established 
that  the  duty  of  the  trustee  in  setting  apart  the  bankrupt's  exemptions  is 
ministerial,^^  it  would  follow  that  he  would  be  bound  by  the  claim  of  the 
bankrupt,  and  his  report  would  be  conclusive  upon  the  bankrupt.  The  General 
Order  indicates  that  the  trustee  is  to  make  a  determination.     The  bankrupt 


287.  In  re  Friedirich  (C.  C.  A.,  7th  lOir.), 
3  Am.  B.  K.  801,  100  Fed.  284;  In  re  Smith 

(D.  C,  Tex.),  2  Am.  B.  R.  190,  93  Fed. 
791;  In  re  White  (D.  C,  Vt.),  4  Am.  B.  R. 
613,  103  Fed.  774;  MoGahap  v.  Anderson 
(C  C.  A.,  4th  ar.),  7  Am.  B.  R.  641,  113 
Fed.  115. 

288.  In,  re  Ca^npbell   (D.  C,  Va.),  10  Ana. 

B.  R.  723,  124  Fed.  417,  holding  that  a 
trustee  in  setting  apart  property  claimed  as 
exempt  acts  ministerially,  and  there  is  no 
issue  on  the  question,  whether  the  exemption 
is  properly  allawaible,  until  exceptions  are 
filed  to  the  trustee's  report.  In  re  White 
(D.  C,  Vt.),  4  Am.  B.  R.  613,  103  Fed.  774; 
In  reiSmith  (D.  C.,  Tex.),  2  Am.  B.  R.  190, 
93  Fed.  791;  but  the  issue  may  he  certified 
to  the  judge  without  decision.  MoGahan  v. 
Anderson  (C.  C.  A.,  4th  dr.),  7  Am.  B.  R. 
641,  113  Fed.   115. 

Exceptions  to  be  filed. —  Until  exceptions 
are  filed  to  the  trustee's  report  there  is  no 
issue  on  the  question  whether  the  exemption 
is  properly   allowable     In   re   Campbell    (D. 

C,  Va.),  10  Am.  B.  R.  723,  124  Fed.  417. 
Exceptions  filed  more  than  twenty  days  after 
the  filing  of  the  trustee's  report  miist  be 
dismissed.  Matter  of  Amos  ( Ref .,  Ga. ) ,  19 
Am.  B.  R.  804.  And  a  failure  to  file  excep- 
tions or  contest  the  bankrupt's  claim  will  de- 
prive the  creditor  of  his  right  to  reopen  the 
matter.  In  re  Reese  (D.  C,  Ala.),  8  Am. 
B.  R.  411,  115  Fed.  993. 

Necessity  for  notice  to  creditors.— An  ob- 
jection to  a  trustee's  report  refusing  to  set 
aside  an  exemption  is  only  a  continuation  of 
the  proceeding  initiated  (by  making  the  claim 
for  exemption  in  the  schedules,  and  no  notice 
to  creditors  of  a  hearing  before  the  referee 
is  necessary.  Sheridan  iStatel  Bank  v;^  Rowell 
(D.  C,  Ore.),  32  Am.  B.  R.  747,  212  Fed. 
529. 


289.  In  re  Cotton  &  Preston  (D.  C,  Ga.), 
25  Am.  B.  R.  532,  183  Fed.  190 ;  In  re  Amos 
(D.  C,  Ga.),  19  Am.  B.  R.  804;  Matter  of 
Kreoun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R. 
172,  229  Fed.  711,  holding  that  the  provision 
as  to  the  time  within  which  exceptions  to  the 
trustee's  report  may  be  taken  is  mandatory 
and  may  not  <be  extended. 

290.  Matter  of  Gorman  (D.  C,  Md.),  35 
Am.  B.  R.  638,  226  Fed.  361. 

291.  In  re  Ellis  (Ref.,  Ohio),  10  Am.  B. 
R.  754,  in  which  Referee  Remington  very 
aibly  insists  that  General  Order  17  should  not 
be  so  strictly  construed  as  to  preclude  the 
right  of  the  bankrupt  to  take  exceptions  to 
the  trustee's  determination. 

292.  Trustee  acts  ministerially. —  In  the 
case  of  In  re  Campbell  (D.  C,  Va.),  10 
Am.  B.  R.  723,  124  Fed.  417,  the  court 
said':  "But  the  trustee  acts  as  a  mere 
ministerial  agent.  Ordinarily  the  creditors 
do  not  appear  before  the  trustee;  they  are 
allowed  to,  and  I  think  usually  do,  wait  until 
the  report  of  the  trustee  is  filed,  and  then 
they  make  their  objections  iby  excepting  to 
the  report.  The  Bankrupt  Act  requires  the 
trustee  to  put  his  own  valuation  on  the  prop- 
erty claimed  as  exempt.  ,  And  unless  the 
bankrupt  should  claim  a  greater  value  than 
the  State  law  allows  him,  the  act  does  not 
seem  to  authorize  the  trustee  to  exercise  any 
discretion.  Having  valued  the  property,  his 
duty  is  to  set  it  apart  and  make  a  report. 
His  action  is  in  no  sense  even  a  quasi-judi- 
cial finding  that  the  exemption  is  properlv 
allowajble.  There  is  no  issue  on  this  question 
until  exceptions  are  filed  to  his  report.  And 
on- that  issue  as  above  stated,  the  bankrupt 
clearly  has  the  Eifflrmative." 
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may  assert  a  claim  of  exemptions  which  does  not  conform  to  the"  State  law. 
He  may  assert  a  claim  to  articles  which  are  not  allowable  and  may  claim 
a  greater  value  than  he  is  entitled  to.  Section  47-a  (11)  makes  it  the  duty 
of  the  trustee  to  set  apart  the  bankrupt's  exemptions.  It  is  difficult  to  under- 
stand how  this  may  be  done  without  determining  the  validity  of  the  claim  to 
exemptions  under  the  State  law.  In  performing  this  duty  the.  trustee  acts  in 
a  quasi-judicia;l  capacity.  If  he  denies  the  bankrupt's  right  to  a  specified 
exemption,  and  refuses  to  set  it  apart,  the  bankrupt  should  be  permitted  as 
a  matter  of  right  to  come  before  the  referee  and  object  to  the  trustee's 
determination. 

(3)  Refoet  and  exoeptions  as  pleadings. —  The  exception  to  a  trustee's 
report  is  in  some  sense  a  pleading,  and  the  better  practice  is  to  verify  it, 
although  a  failure  to  verify  would  probably  not  be  fatal.^^  The  report  of  the 
trustee  and  the  exceptions  of  creditors  constitute  the  pleadings. ^^*  It  is  not 
necessary  to  plead  the  exemption  laws  of  the  State,  as  the  Federal  courts  will 
take  judicial  notice  of  the  laws  of  all  the  StateSi^''^ 

g.  Allowance  of  exemptions;  proof  required. —  The  bankrupt  should  show 
by  a  preponderance  of  proof,  that  he  is  entitled  to  the  exemption  where  there 
is  an  issue  on  the  question  as  to  whether  the  exemption  is  allowable.^®®  Although 
a  law  allowing  exemptions  is  always  to  be  construed  liberally  and  in  favor  of 
the  debtor, ^^^  yet,  the  burden  of  proving  that  property  comes  within  the  list 
of  exemptions  rests  upon  the  claimant.  He  must  bring  himself  and  his  prop- 
erty clearly  within  the  statute. ^^^  The  bankrupt  is  not  entitled  to  trial  by  jury 
of  the  issues  raised  by  the  exceptions.^®*  A  referee's  findings  of  fact  on  a  claim 
to  exemptions  will  not  be  disturbed  unless  palpably  erroneous,^""  but  where  a 
trustee  has  been  dispensed  with,  the  judge  cannot  review  the  decision  of  the 
referee. ^'^  The  bankrupt  having  sold  goods  after  the  filing  of  the  petition 
for  adjudication  and  used  the  proceeds,  the  amount  thereof  should  be  deducted 
in  the  allowance  of  his  exemptions.^"^  Where,  to  entitle  any  one  to  the  benefits 
of  a  homestead  exemption  statute,  he  is  required  to  cause  "  homestead  "  to  be 
entered  in  the  margin  of  his  record  title  to  the  same,  such  entry  may  not  be 
made  after  the  qualification  of  his  trustee  in  bankruptcy. ^"^  Where  a  home- 
stead exemption  is  allowed  by  a  State  sta^tute  up  to  a  certain  amount,  and  such, 
exemption  is  claimed  in  land  vklued  at  more  than  such  amount,  the  bank- 
ruptcy court  has  jurisdiction  to  determine  the  time  and  manner  of  setting 
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115;   In  re  Turnbull    (D.  C,  Mass.),  5  Am.       B.  E.  354. 

B.    E.    549,    106    Fed.    667;    Lun   v.    Henry  300.  In  re  Waxelbaum  (D.  C,  Ga.)    4  Am 

(Hawaii  Sup.  Ct.),  22  Haw.  160,  35  Am.  B.  B.  E.  120,  101  Fed.  228. 

^-  '^^^-         '  301.  In  re  Smith   (D.  C,  Tex.),  2  Am    B 

297.  In  re  Tilden    (D.   C,  Iowa),   1   Am.  R.   190,  93   Fed.  791;   In  re  Dobba    (D  '  C  ' 
B.  E.  300,  91  Fed.  500;  Matter  of  Ellsworth  Ga.),  23  Am.  B.  E.  569,  175  Fed   319     '      '' 
Conley  ,(D.    C,   Neb.),   19    Am.   B.   E.   200,  302.  In  re  Ansley  Bros.  (D.  c'  No'car  i 
162  Fed.  806;   Brandt  v.  Mayhew   (C.  C.  A.,  18  Am.  B.  E.  457,  153  Fed   983  '        ' 

9th  Cir.),  33  Am.  B.  E.  845,  218  Fed.  422.  303.  In   re   Youngstrom  "(CCA      8th 

298.  In  re  Turnbull  (D.  C,  Mass.),  5  Am.       Cir.),  18  Am.  fi.  R.  572   153  Fed  98     ' 
B.  E.  549,   106   Fed.   666;   McGahan  v.   An- 
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apart  the  exemption,  and  may,  if  necessary,  direct  a  sale  of  the  entire  property, 
setting  apart  the  value  of  the  bankrupt's  exemption.^*** 

h.  Costs  and  expenses. —  Costs  may  be  paid  out  of  exempt  property  where 
there  are  no  other  assets. ^"^  And  if  the  bankrupt  consents  the  costs  and 
expenses  of  administering  his  estate  may  be  paid  out  of  the  exemption  allowed 
to  him,  and  the  creditors  may  not  object  thereto.^"*  But  where  all  the  prop- 
erty of  the  bankrupt  estate  is  sold  for  the  purpose  of  converting  into  cash  the 
bankrupt's  homestead  exemption  the  amount  of  the  exemption  should  be  paid 
to  the  bankrupt  without  deduction  of  the  costs  of  administration.^"''  Property 
set  apart  to  a  bankrupt  as  an  exemption  forms  no  part  of  the  bankrupt  estate, 
and  the  referee  may.  not  diminish  it  by  allowing  commissions,  costs  and 
counsel  fees.^"^  A  bankrupt  will  be  required  to  deposit  the  amount  of  the 
costs  and  expenses  of  litigation  where,  being  entitled  to  a  homestead,  she  has 
been  granted  an  exemption  in  kind,  and  the  petition  of  the  trustee  to  sell  the 
-  assets  of  the  estate  has  been  denied.^"® 
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Reals,  In  re,  8  Am.  B.  R.  639,  116  Fed. 
530. 

Turnock  &  Sons,  Matter  of,  36  Am.  B.  R. 
316,  230  Fed.  985. 

IOWA: 

Boyd,  In  re,  10  Am.  B.  R.  337,  120  Fed. 
999. 

Coles,  Matter  of,  35  Am.  B.  R.  339,  224 
Fed.  170. 

Crocker,  Matter  of,  33  .Am.  B.  R.  293,  217 
Fed.  173. 

Eash,  In  re,  19  Am.  B.  R.  738,  157  Fed. 
996. 

Hatch,  In  re,  4  Am.  B.  R.  349,  102  Fed. 
280. 

Hemstreet,  In  re,  14  Am.  B.  R.  823,  139 
Fed.  958. 

Ingram  v.  Wilson,  11  Am.  B.  R.  192,  125 
Fed.  913. 

Jackson  v.  Jetter,  32  Am.  B.  R.  667,  142 
N.  W.  431. 

Johnson,  In  re,  9  Am.  B.  R.  257,  118  Fed. 
312. 

Lanffe,  In  re,  1  Am.  B.  R.   186. 

Lanle,  In  re,  1  Am.  B.  R.  189,  91  Fed   361. 

LeClaire,  In  re,  10  Am.  B.  R.  733,  124 
Fed.  654.  ^   , 

Little,  In  re,   6  Am.   B.  R.   681,   110  Fed. 

621. 

Maxson,  In  re,  22  Am.  B.  R.  424,  170  Fed. 

356.     - 

Moody  &  Son  v.  Century  Savings' Bank,  36 
Am.  B.  R.  95,  239  U.  S.  374. 


Oleson,  In  re,  7  Am.  B.  R.  22,  110  Fed. 
796. 

Opava,  Matter  of,  37  Am.  B.  R.  799,  235 
Fed.  779. 

People's  Nat.  Bank  v.  Maxson,  33  Am.  B.  R. 
765,  150  N.  W.  601. 

Pope,  In  re,  3  Am.  B.  R.  525, '98  Fed.  722. 

Rafferty,  Ini  re,  7  Am.  B.  R.  415,  112  Fed. 
512 

Remmerde,  In  re,  30  Am.  B.  R.  701,  206 
Fed.  826. 

iSeydel,  In  re,  9  Am.  B.  R.  255,  118  Fed. 
207. 

Sieg  V.  Greene,  35  Am.  B.  R.  150,  225  Fed. 
955 

Steele  v.  Buel,  5  Am.  B.  R.  165,  104-  Fed. 
968. 

Steele  &  Co.,  In  re,  3  Am.  B.  R.  549,  98 
Fed.  78. 

iSullivan,  In  re,  17  Am.  B.  R.  578,  148 
Fed.  815. 

Tilden,  In  re,  1  Am.  B.  R.  300,  91  Fed.  500. 

KANSAS : 

Grattan  v.  Trego,  34  Am.  B.  R.  889,  225 
Fed.  705. 

Huenergardt  v.  Brittain  Dry  Goods  Co.,  8 
Am.  B.  R.  341,  116  Fed.  31. 

Lynde,  In  re,  17  Am.  B.  R.  906. 

Morse,  In  re,  30  Am.  B.  R.  917,  206  Fed. 
350. 

Parker,  In  re,  1  Am.  B.  R.  708. 

Sherman  v.  Luckhardt,  9  Am.  B.  R.  307. 

KENTUCKY: 

Baker,  Matter  of,  24  Am.  B.  R.  411,  182 
Fed.  392. 

Bartlett,  Matter  of,  36  Am.  B.  R.  348. 

Brown,  Matter  of,  35  Am.  B.  R.  826,  228 
Fed.  533. 

Oarmichael,  In  re,  5  Am.  B.  R.  551,  108 
Fed.  789. 

Cheatham,  Matter  of,  31  Am.  B.  R.  520, 
210  Fed.  370. 

Downing,  In  re,  15  Am.  B.  R.  423,  139 
Fed.  590. 

Leech,  In  re,  22  Am.  B.  R.  599,  171  Fed. 
622. 

Pfaffinger,  Matter  of,  21  Am.  B.  R.  255, 
164  Fed.  526. 

.  Sale,  In  re,  16  Am.  B.  R.  235,  143  Fed. 
3W. 

LOUISIANA: 

Bouvillain,  Matter  of,  36  Am.  B.  E.  761. 

Kinder  v.  Trotti,  28  Am.  B.  R.  939,  57  So. 
1005. 

Rioseniberg,  Oldstein  Co.,  Matter  of,  37  Am. 
B.  R.  669. 

MAINE: 

Jones,  In  re,  21  Am.  B.  R.  536,  166  Fed. 
337. 

Matter  of  Mullen,  15  Am.  B.  R.  275,  1.40 
Fed.  206. 

Merry,  In  re,  29  Am.  B.  R.  829,  202  Fed. 
51. 

Pulsifer  v.  Hussey,  9  Am.  B.  R.  657,  97 
Me.  434. 
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MARYLAND: 

'Beauchamp,  In  re,  4  Am.  B.  R.  151,  101 
Fed.  106. 

Burdette  v.  Jackson,  24  Am.  B.  R.  127, 
179  Fed.  229. 

■Gorman,  Matter  of,  35  Am.  B.  R.  638,  226 
Fed.   361. 

Steiner  v.  Marshall,  15  Am.  B.  R.  486,  140 
Fed.  710. 

MASSACHUSETTS: 

Anderson,  In  re,  6  Am.  B.  R.  555,  110  Fed. 
741. 

Collier,  In  re,  7  Am.  B.  R.  131,  111  Fed.  503. 

Eaton  V.  Boston  Safe  Deposit  &  Trust  Co., 
36  Am.  B.  R.  701,  240  U.  S.  427. 

Eldredge  v.  Mutual  Life  Ins.  Co.,  32  Am. 
B.  R.  530,  105  N.  E.  361. 

Loveland,  In  re,  27  Am.  B.  R.,765,  192  Fed. 
1005. 

Marshall  Paper  Co.,  In  re,  2  Am.  B.  R.  653, 
95  Fed.  419. 

TurnbuU,  In  re,  5  Am.  B.  R.  231,  affd.  5 
Am.  B.  R.  549,  106  Fed.  666. 

MIOHIGAN: 

Andrews  *  Simonds,  27  Am.  B.  R.  116,  193 
Fed.  776. 

Feilbaoh  Co.  v.  Russel,  37  Am.  B.  R.  285, 
233  Fed.  412. 

Hastings,  In  re,  24  Am.  B.  R.  360,  181  Fed. 
33. 

Hatch,  In  re,  2  Am.  B.  R.  36. 

Hutchinson,  In  re,  28  Am.  B.  R.  405,  197 
Fed.  1021. 

MINTS'ESOTA: 

Freidxich,  In  re,  28  Am.  B.  R.  656,  199 
191  Fed.  31. 

Gregory  Co.  v.  Bristol,  26  Am.  B.  R.  938, 
Fed.  193. 

Johnson,  In  re,  24  Am.  B.  R.  277,  176 
Fed.  591. 

MISSISSIPPI: 

Bundy  &  Co.,  Matter  of,  33  Am.  B.  R.  289, 
218  Fed.  711. 

Kaplan,  Matter  of,  24  Am.  B.  R.  376,  186 
Fed.  242. 

King  V.  Miles,  34  Am.  B.  R.  93,  67  So. 
182. 

Rainwater,  Matter  of,  25  Am.  B.  R.  419. 

MISSOURI: 

Bank  of  Mendon  v.  Mell,  33  Am.  B.  R.  777, 
.  172  S.  W.  484. 

Hostin,  In  re,  7  Am.  B.  R.  362. 

Lynch,  In  re,  1  Am.  B.  R.  245. 

Miller,  In  re,  1  Am.  B.  R.  647. 

Morrow  v.  Zane,  33  Am.  B.  R.  431,  170 
S.  W.  918. 

Orear,  In  re,  26  Am.  B.  R,  521,  189  Fed. 
888. 

iStout,  In  re,  6  Am.  B.  R.  505,  109  Fed. 
794. 

White,  In  re,  6  Am.  B.  R.  451,  109  Fed. 
635, 


MONTANA: 

Culwell,  In  re,  21  Am.  B.  R.  614,  165  Fed. 
828 

Lehfeldt,  Matter  of,  35  Am.  B.  R.  716,  225 
Fed.  681. 

Olmsted-'Stevenaon  Co. ,  v.  Miller,  36  Am. 
B.  R.  816,  231  Fed.  69.' 

NEBRASKA: 

Chicago,  Burlington  &  Quincy  R.  R.  Co. 
V.  Hall,  30  Am.  B.  R.  619,  229  U.  S.  511. 

Conley,  Matter  of,  19  Am.  B.  R.  200,  162 
Fed.  806. 

Smith  V.  Thompson,  32  Am.  B.  R.  165, 
213  Fed.  335. 

iSoper,  In  re,  22  Am.  B.  R.  868,  173  Fed. 
116. 

NEW  HAMPSHIRE: 

Whelpley,  In  re,  22  Am.  B.  R.  433,  169 
Fed.  1019. 

NEW  JERSEY: 

Demarest,  In  re,  6  Am.  B.  R.  232,  110  Fed. 
638. 

Elkin,  Matter  of,  34  Am.  B.  R.  134,  218 
Fed.  971. 

Wishnefaky,  In  re,  24  Am.  B.  R.  798,  181 
Fed.  896. 

NEW  YORK: 

Baudouine,  In  re,  3  Am.  B.  R.  57,  96  Fed. 
536. 

Collins,  Matter  of,  32  Am.  B.  R.  431,  213 
Fed.  543. 

Ellithorpe,  In  re,  5  Am.  B.  R.  681. 

Ellithorpe,  In  re,  7  Am.  B.  R.  18,  111  Fed. 
163. 

Exum,  Matter  of,  31  Am.  B.  R.  691,  209 
Fed.  716. 

French,  Matter  of,  37  Am.  B.  R.  289,  231 
Fed.  255. 

Harrington,  In  re,  29  Am.  B.  R.  666,  200 
Fed.  1010. 

Lewensohn,  In  re,  3  Am.  B.  R.  594,  99 
Fed.  73. 

Mertens,  In  re,  12  Am.  B.  R.  712,  131 
Fed.  972. 

Mills,  Matter  of,  35  Am.  B.  R.  758. 

Osborn,  In  re,  5  Am.  B.  R.  Ill,  104  Fed. 
780. 

Phelps,  Matter  of,  15  Am.  B.  R.  170. 

Sapiro,  In  re,  1  Am.  B.  R.  296,  92  Fed. 
340. 

Stokes,  In  re,  4  Am.   B.  R.   560. 

Wilcox,  In  re,  6  Am.  B.  R.  362,  109  Fed. 
628. 

NORTH  CAROLINA: 

Ansley  Bros.,  In  re,  18  Am.  B.  R.  457, 
153  Fed.  983. 

Arrington  v.  Arrington,  10  Am.  B.  R.  103, 
131  N.  E.  143. 

Blanchard,  In  re,  20  Am.  B.  R.  417,  161 
Fed.  793. 

Blanchard  &  Howard,  In  re,  20  Am.  B.  R. 
422,  161  Fed.  797. 

Dingerhoef  Bros.,  In  re,  6  Am.  B.  R.  242, 
109  Fed.  866. 
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Duguid,  In  re,  3  Am.  B.  R.  794,  100  Fed. 
274. 

Evans,  In  re,  8  Am.  B.  K.  730,  116  Eed. 
909. 

Floyd  &  Co.,  In  re,  18  Am.  B.  R.  827,  154 
Fed.  757. 

Towler  &  Co.,  In  re,  16  Am.  B.  R.  580,  145 
Fed.   270. 

Gartner  Hancock  Lumber  Co.,  In  re,  22 
Am.  B.  R.  898,  173  Fed.  153. 

Grimes,  In  re,  2  Am.  B.  R.  160,  94  Fed. 
800. 

Grimes,  In  re,  2  Am.  B.  R.  730,  96  Fed. 
529. 

Grimes,  In  re   (II),  2  Am.  B.  R.  610. 

Harrell,  Matter  of,  34  Am.  B.  R.  S09,  222 
Fed.  160. 

Hennis,  Matter  of,  17  Am.  B.  R.  889. 

Humphreys,  Matter  of,  34  Am.  B.  R.  655, 
221  Fed.  997. 

McBryde,  In  re,  3  Am.  B.  R.  729,  99  Fed. 
686. 

Monroe  &  Co.,  In  re,  19  Am.  B.  R.  255,  156 
Fed.  216.      ~ 

Owings,  In  re,  15  Am.  B.  R.  472,  140  Fed. 
30. 

Paramore  &  Hicks,  In  :e,  19  Am.  B.  R. 
126,  130,  156  Fed.  208. 

Richard,  In  re,  2  Am.  B.  R.  506,  94  Fed. 
633. 

Royal,  In  re,  7  Am.  B.  R.  106,  112  Fed. 
135. 

Seabolt,  In  re,  8  Am.  B.  R.  57,  113  Fed. 
766. 

Shrimer,  Matter  of,  36  Am.  B.  R.  404, 
228  Fed.  794. 

Steed  &  Curtis,  In  re,  6  Am.  B.  R.  74, 
107  Fed.  682. 

Stevenson  &  King,  In  re,  2  Am.  B.  R.  230, 
93  Fed.  789. 

Walcott,  In  re,  15  Am.  B.  R.  386,  140  Fed. 
460. 

Wilson,  In  re,  4  Am.  B.  R.  260,  101  Fed. 
571. 

Woodward,  In  re,  2  Am.  B.  R.  692,  95  Fed. 
955. 


Orum,  Matter  of,  34  Am.  B.  R.  586,  221 
Fed.  729. 

Ellis,  Inre,  lO^.Am.  B.  R.  754. 

Fletcher,  Matter  of,  16  Am.  B.  R.  491. 

Giles,  Matter  of,  19  Am.  B.  R.  306,  158 
Fed.  596. 

Groves,  In  re,  6  Am.  B.  R.  728. 

Henry,  Matter  of,  14  Am.  B.  R.  362. 

Luby,  In  re,  18  Am.  B.  R.  801,  155  Fed. 
659. 

McClintock,  Matter  of,  13  Am.  B.  R.  606. 

Neal,  Matter  of,  14  Am.  B.  R.  550. 

Nunemaker,  Matter  of,  30  Am.  B.  R.  697, 
208  Fed.  491. 

Parschen,  In  re,  9  Am.  B.  R.  389,  119 
Fed.  976. 

Rhodes,  In  re,  6  Am.  B.  R.  173,  109  Fed. 
117. 

iSchaefer,  In  re,  26 -Am.  B.  R.  340,  188 
Fed.  187. 

Sharr,  In  re,  15  Am.  B.  R.  491,  140  Fed. 
761. 

Stern,  Matter  of,  30  Am.  B.  R.  694,  208 
Fed.  488. 

Strauch,  Matter  of,  31  Am.  B.  R.  36,  208 
Fed.  842. 

OKLAHOMA: 

First  Nat.  Bank  of  Cleveland  v.  Orten,  33 
Am.  B.  R.  108,  142  Pac.  1096. 

Goldlen  Rule  Mercantile  Co.,  Matter  of,  21 
Am.  B.  R.  397. 

Letson,  In  re,  19  Am.  B.  R.  506,  157 
Fed.  78. 

McCurry  v.  Sledge,  35  Am.  B.  R.  122,  149 
Pac.  1124. 

Mathews,  In  re,  20  Am.  B.  R.  369. 

Patten  v.  Sturgeon,  32  Am.  JB.  R.  250,  214 
Fed.  65. 

Reed,  Matter  of,  26  Am.  B.  R.  286,  191 
Fed.  920. 

Rushmore,  Matter  of,  24  Am.  B.  R.  55. 

OREGON: 

Barrett,  In  re,  16  Am.  B.  R.  46;  132  Fed. 
362. 

Daubner,  In  re,  3  Am.  B.  R.  368,  96  Fed. 
805. 

Schulz,  In  re,  14  Am.  B.  R.  317,  135  Fed. 
228. 

Sheridan  State  Bank  v.  Rowell,  32  Am. 
B.  R.  747,  212  Fed.  529. 


NORTH  DAKOTA: 

Cohh,  In  re,  22  Am.  B.  R.  761,  171   Fed. 
568. 

First  Nat.  Bank  v.  Lee,  34  Am.  B.  R.  555, 
141  N.  W.  716. 

Jewett   V.    Huffman,    13   Am.    B.    R.    738, 
14  N.  Dak.  110.  , 

Leslie  Paper  Co.  v.  Wheeler,  32  Am.  B.  R.       -p^^  433 
688,  137  N.  W.  412.  Baerncopf,  In  re,  9  Am.  B.  R.  133,  117  Fed. 

Malloy,  In  re,  26  Am.  B.  R.  31,  188  Fed.       975. 


PENNSYLVANIA: 

Alex,  Matter  of,   15  Am.   B.  R.  450,   141 
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Northern  Shoe  Co.  v.  Cecka,  28  Am.  B.  R. 
935,  135  N.  W.  177. 

Parmeter  v.  Butler,  36  Am.  B.  R.  124. 

Powers  Dry  Goods  Co.  v.  Nelson,  7  Am. 
B.  R.  506,  10  N.  Dak.  580. 

OHIO: 

Bender,  In  re,  17  Am.  B.  R.  985. 

Berman,  In  re,  15  Am.  B.  R.  463,  140 
Fed.  761.  - 


Baughman,  In  re,  25  Am.  B.  R.  167,  183 
Fed.  668. 

Black,  In  re,  4  Am.  B.  R.  776,  104  Fed. 
289. 

Bolinger,  In  re,  6  Am.  B.  R.  171,  108  Fed. 
374. 

Booss,  In  re,  18  Am.  B.  R.  658,  154  Fed. 
494. 

Brown,  In  re,  1  Am.  B.  R.  256. 

Brown,  In  re,  4  Am.  B.  R.  46,  100  Fed. 
441. 
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Bumbaugh,  In  re,  12  Am.  B.  E.  204,  128 
Fed.  971. 

Claster   v.   Soble,    10   Am.   B.   R.   446,   22 
Pa.  Super.  CSt.  631. 

Coddington,  In  re,  11  Am.  B.  E.  122,  126 
Fed.  891. 

Donahey,   In   re,   23   Am.    B.   R.    796,    176 
Fed.  458. 

Duffy,  In  re,  9  Am.   B.  E.  358,   118  Fed. 
926. 

Finkelstein,  In  re,  27  Am.  B.  E.  229,  192 
Fed.  738. 

First  Nat.  Bank  of  Sayre  v.  Bartlett,  21 
Am.  B.  E.  88. 

Frederick    v.    Metropolitan    Life   Ins.    Co., 
37  Am.  B.  E.  737,  235  Fed.  639. 

Haas,  Matter  of,   32  Am.  B.  E.   284,  213 
Fed.  694. 

Haakih,  In  re,  6  Am.  B.  E.  485,  109  Fed. 
789. 

Highfield,    In   re,   21    Am.    B.   E.    92,    163 
Fed.  924. 

Hoover,  In  re,  7  Am.  B.  E.  330,  113  Fed. 
136. 

Irwin,  In  re,  22  Am.  B.  E.  165,  177  Fed. 
284. 

Irwin,  In  re,  23  Am.  B.  E.  487,  174  Fed. 
642.  ^  - 

Jackson,  In  re,  8  Am.  B.  E.  594;  116  Fed. 
46. 

Joyce,  In  re,  II  Am.  B.  E.  716,  128  Fed. 
985. 

Kelly,  In  re,  28  Am.  B.  E.  730,  199  Fed. 
984. 

Kolber,  In  re,  27  Am.  B.  E.  414,  193  Fed. 
281. 

Le  Vay,  In  re,  11  Am.  B,  E.  114,  125  Fed. 
990. 

Lenters,  Matter  of,  35  Am.  B.  E.   3,  225 
Fed.   878. 

Leverton,  In   re,   19   Am.   B.   E.   426,    155 
Fed.  925. 

Liby,   Matter  of,   33   Am.   B.   E.   312,   218 
Fed.  90. 

Lipman  v.   Stein,    14   Am.   B.   E.   30,   134 
Fed.  235. 

Loekwood  v.  Exchange  Bank,  10  Am.  B.  E. 
107,  190  U.  S.  294. 

Long,  In  re,  8  Am.   B.  E.   591,   116  Fed. 
113. 

McUlta,    In   re,   26   Am.    B.    E.    480,    189 
Fed.  250. 

MaoKisaie,  In  re,  22  Am.  B.  R.  817,  171 
Fed.  259. 

Manning,   In   re,   7    Am.    B.    R.    571,    112 
Fed.   948. 

Myers,  In  re,  4  Am.  B.  E.  536,   102  Fed. 
869. 

O'Hara,  In  Te,  20  Am.  B.  E.  714,  162  Fed. 
325. 

O'Hara,  In  re,  21  Am.  B.  E.  508,  166  Fed. 
384. 

Page  V.  Edmunds,  9  Am.  B.  E.  277,  187 
U.  S.  596. 

Pears,  In  r«,  30  Am.  B.  R.  563,  205  Fed,. 
255. 

Pfeiffer,  In  re,  19  Am.  B.  R.  230,  155  Fed. 
892. 

Prince  &  Walter,  In  re,  12  Am.  B.  E.  675, 
131  Fed.  546. 


Eenda,    In    re,    17    Am.    B.    E.    521,    149 

Fed.  614.     '  • 

Eice,  In  re,  21  Am.  B.  E.  202,   104  Fed. 
589. 

Schafer,  In  re,  18  Am.  B.  E.  361,  151  Fed. 
50S. 

iShaflfer  &  Son,  In  re,  11  Am.  B.  R.  717, 
128  Fed.  986. 

Siakind,  Matter  of,  32  Am.  B.  E.  69. 

Sloan,  In  re,  14  Am.  B.  E.  435,  135  Fed. 
873 

Snyder,  Matter  of,  32  Am.  B.  E.  500,  216 
Fed.  989.   ' 

iSnyder,  Matter  of,  33  Am.  B.  E.  311,  216 
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877. 

Zimmerman,  In  re,  30  Am.  B.  R.  361,  202 
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SECTION  SEVEN. 


DUTIES  OF  BANKRUPTS. 

§  7.  Duties  of  bankrupts. —  a.  The  bankrupt  shall  (1)  attend  the 
first  meeting  of  his  creditors,  if  directed  by  the  court  or  a  judge 
thereof  to  do  so,  and  the  hearing  upon  his  application  for  a  discharge, 
if  filed;  (2)  comply  with  all  lawful  orders  of  the  court;  (3)  examine 
the  correctness  of  all  proofs  of  claims  filed'  against  his  estate;  (4) 
execute  and  deliver  such  papers  as  shall  be  ordered  by  the  court;  (5) 
execute  to  his  trustee  transfers  of  all  his  property  in  foreign  coun- 
tries; (6)  immediately  inform  his  trustees  of  any  attempt,  by  his 
creditors  or  other  persons,  to  evade  the  provisions  of  this  act,  coming 
to  his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge 
proved  a  false  claim  against  his  estate,  disclose  that  fact  immediately 
to  his  trustee;  (8)  prepare,  make  oath  to,  and  file  in  court  within  ten 
days,  unless  further  time  is  granted,  after  the  adjudication,  if  an 
involuntary  bankrupt,  and  with  the  petition  if  a  voluntary  bankrupt, 
a  schedule  of  his  property,  showing  the  amount  and  kind  of  property, 
the  location  thereof,  its  money  value  in  detail,  and  a  list  of  his  cred- 
itors, showing  their  residences,  if  known,  if  unknown,  that  fact  to  be 
stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he 
may  be  entitled  to,  all  in  triplicate,  one  copy  of  each  for  the  clerk,  one' 
foT  the  referee,  and  one  for  the  trustee;  and  (9)  when  present  at  the 
first  meeting  of  his  creditors,  and  at  such  other  times  as  the  court 
shall  order,  submit  to  an  examination  concerning  the  conducting  of 
his  business,  the  cause  bf  his  bankruptcy,  his  dealings  mth  his  cred- 
itors and  other  persons,  the  amount,  kind,  and  whereabouts  of  his 
property,  and,  in  addition,  all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate;  but  no  testimony  given  by  him 
shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding. 

Provided,  however,  That  he  shall  not  be  required  to  attend  a  meet- 
ing of  his  creditors,  or  at  or  for  an  examination  at  a  place  more  than 
one  hundred  and  fifty  miles  distant  from  his  home  or  principal  place 
of  business,  or  to  examine  claims  except  when  presented  to  him,  unless 
ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and  the 
bankrupt  shall  be  paid  his  actual  expenses  from  the  estate  when  exam- 
ined or  required  to  attend  at  any  place  other  than  the  city,  town  or 
village  of  his  residence. 
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Analogous  provisions:     In  U.  S.:     As  to   (5),  Act  of  1867,  §  14,  K.  S.,  §  5051;  As  to   (8), 
Act  of  1867,  •§§   11,  26,  42    (as  amended  by  Act  of  July  27,   1868),  R.  S.,  §§  5014, 
5015,  SOlfr,  5017,  5020,  5030,  5044,;  ^ct  of  1841,  §   1 ;  As  to   (9),  Act  of  1867,  §  26, 
E.  S.,  §  5086;  Act  of  1800,  §§  18,  52.'' 
In  Eng.:    As  to  (8).,  Act  of  1883,  §  16;  As  to  (9),  Act  of  1883,  §  17.    See  also  General 
Rules  184  to  189-A,  and  217,  -218. 
Cross-references:    To  the  law:    Ab  to  meetings  of  creditors,  §  55-a. 
Hearings  upon  applications  for  discharges,  §  14-b. 
Lawful  orders  of  court,  §  1(4),  2(13),   (14),   (15),    (16j. 
Examination  of  claims,  §  57. 
Information  as  to  offenses,  §  29. 

Schedules  of  assets,  debts,  exemptions,  §§  18-a,  39-a(6),  59-a,  70-a. 
Submission  to  examination,  §§  14-b(6),  21,  29,  39-a,  41. 
To  General  Orders:     See  V,  IX,  X,  XI,  XII,  XXII. 
To  Official  Forms:     See  Nos.  1,  14,  28,  29. 


SY]^OPSIS   OF   SECTION. 

DUTIES  OP  BANKRUPTS. 

I.  Miscellaneous  Duties,  253. 

a.  Attendance  on  meetings,  253. 

(1)  In  general,  253. 

(2)  Provisions  of  act  of  1867,  253. 

(3)  Presence  of  bankrupt  required,  253. 

(4)  Attendance  at  distance;  expenses,  254. 

(5)  Practice,  254. 

b.  Obedience  to  lawful  orders,  254. 

c.  Examination  of  claims  and  notification  of  trustee  of  proof  of  false  claims, 

255. 

d.  Execution  and  delivery  of  papers,  256. 

(1)  In  general,  256. 

(2)  Execution  of  necessary  papers  to  pass  title  to  trustee, 

256. 
.   Notification  of  trustee  of  attempt  to  evade  act,  257. 
n.  Preparation  and  Filing  of  Schedules,  257.  ] 

a.  In  general,  257. 

b.  When  to  be  prepared  and  filed,  258. 

c.  By  whom  to  be  prepared  and  filed,  258. 

d.  Punishment  for  failure  to  file,  258. 
6.  Use  of  schedules  as  evidence,  259. 

f.  Framing  schedules,  259. 

(1)  In  general,  259. 

(2)  Schedule  of  creditors  and  lubilitibs,  260. 

(3)  Schedule  of  assets,  261. 

(4)  Claim  of  exemptions,  262. 

(5)  Verification,  263. 

g.  Amendment  of  schedules,  263. 
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in.  Public  Examination  of  Bankrupt,  264. 

a.  In  general,  264. 

b.  Time  of  examinaiion,  265. 

c.  How  brought  on,  266. 

d.  Method  of  conducting,  266. 

e.  Subject-matter  of  the  examination,  268. 

f .  Unsatisfactory  answers,  269. 

g.  Criminating  questions,  269. 

(1)  In  general,  269. 

(2)  Use  of  testimony  on  examination,  270. 

(3)  Use  of  bankrupts'  books,  271. 
h.  Effect  of  §  14-b  (6),  271. 

i.  Effect  of  false  swearing;  272. 

j.  Examination  of  third  -persons,  272. 


I.    MISCELLANEOUS   DUTIES 

a.  Attendance  on  meetings.— (l).  In  general. —  The  first  statutory  duty 
of  the  bankrupt  prescribed  by  this  section  is  to  "  attend  the  first  meeting  of 
his  creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so, '  and  the 
hearing  upon  his  application  for  a  discharge,  if  filed."  Four  things  should 
be  noted:  (a)  The  bankrupt  is  not  obliged  to  attend  the  first  or  any  other 
meeting  of  creditors,  unless  ordered  to  do  so;  (b)  if  his  home  or  usual  place 
of  business  is  more  than  one '  hundred  and  fifty  miles  from  the  place  of 
meeting,  he  cannot  be  required  to  attend  save  for  cause  shown ;  (c)  if  ordered 
to  attend  a  meeting  other  than  in  the  place  of  his  residence,  he  is  entitled 
to  actual  expenses  out  of  the  estate;  and  (d)  that,  none  of  these  limitations 
seeming  to  apply  to  a  hearing  on  discharge;  he  must  attend  such  a  hearing, 
wherever  it  is  and  at  his  own  expense,  even  though  not  ordered  to  do  so.^ 

(2)  Provisions  of  act  of  1867.^  There  was  no  like  clause  in  the  act 
of  1867.  Under  the  former  law,  it  was  held  that,  in  the  absence  of  an  order 
to  attend,  the  bankrupt  might  stay  away;^  and  that,  for  sickness  or  other  good 
cause,  he  might  be  excused  f  but  that  he  must,  when  ordered,  attend  a  meeting 
called  to  consider  a  proposed  composition.* 

(3)  Presence  of  bankrupt  required. —  Under  the  present  law,  it  has 
been  said  that  the  bankrupt  is  required  and  should  be  present  at  the  first 
meeting  of  the  creditors  to  aid  the  referee  ip  assisting  the  creditors.^     The 

1.  Attendance   at  hearing   on   discharge. —  referee,  if  requested,  must  require  the  attend- 
In  Matter  of   Carle    (D.   C,   Gal.),  33   Am.  ance  of  the  bankrupt  on  a  hearing  upon  ob- 
B.  R.  502,  217  Fed.  688,  it  was  held  that  a  jeetions  to  his  discharge, 
bankrupt  might  not  avoid  attendance  at  the  2.  In  re  Dumahaut,  Fed.  Gas.  4,124. 
hearing  upon  his  application  for  a  discharge  3.  In  re  Carpenter,  Fed.  Cas.  2,427. 
by- removing  from  the  district  pending  bank-  4.  In  re  Scott  et  al.,  Fed.  Cas.  12,519. 
ruptcy  proceedings,  and  that  this  would  be  S.  In  re  Eagles  &■  Crisp  (D.  C.,  No.  Car.), 
so  even  if  the  provision  that  a  bankrupt  may  3  Am.  B.  E.  733,  99  Fed.  695.    This  case  is  a 
not  be  required  to  attend  at  a,  place  more  brief  monograph  on  practice  at  meetings  of 
than   150  miles  from  his  home  or  place  of  creditors,  and  the  statement  therein  that  a 
business  did  apply  to  applications  for  a  dis-  bankrupt  is  required  to  he  present  at  the  first 
chaTge.    In  re  Shanker  ( D.  C.,  Pa. ) ,  15  Am.  meeting,  apparently  whether  ordered  to  do  so 
B.  R.  109,  138  Fed.  862,  quoting  this  para-  or  not,  may  be  questioned, 
graph   with   approval,    and   holding   that    a 


254  DxTTiBSOF  Bankkupts.  [§  7. 

bankrupt's  presence  is  not  indispeiasable."    In  the  case  of  a  bankrupt  cor- 
poration the  attendance  of  its  officers  may  be  required  J  .     ^ 

(4)  Attendance  at  distance;  expenses. —  The  proviso  at  the  end  of 
this  section  does  not  require  the  attendance  of  the  bankrupt  at  a  place  more 
than  150  miles  from  his  home  or  principal  place  of  business,  and  provides 
for  the  payment  of  his  expenses  from  the  estate  when  he  is  required  to  attend 
at  any  place  other  than  the  city,  town  or  village 'of  his  residence.  But  where 
the  bankrupt  voluntarily  removes  from  the  district  pending  bankruptcy  pro- 
ceedings this  proviso  does  not  require  the  payment  of  his  expenses,*  or  excuse 
him  from  attendance  at  hearings  on  his  application  for  a  discharge.® 

(5)  Peactice. —  By  Form  No.  14,  the  bankrupt  is  at  the  time  of  the 
adjudication  ordered  to  appear  before  referee  on  a  day  certain.  This  in 
actual  practice  should  be  forthwith,  since,  under  the  words  of  the  form  and 
of  General  Order  XII  (l),  there  is  doubt  whether  the  referee  acquires  juris- 
diction until  he  does  so.  In  some  districts,  this  day  is  fixed  as  that  for  the 
first  meeting  of  creditors  and,  if  so,  the  bankrupt  must  attend.  The  more  com- 
mon practice,  however,  is  to  notify  the  attorney  •  in  charge  to  produce  the 
bankrupt  at  the  time  of  the  first  meeting,  a  practice  somewhat  loose,  as  not 
probably  amounting  to  sucK  an  order  as  to  require  the  bankrupt's  presence 
under  this  subsection,  or  sufficient  to  predicate  thereon  a  report  for  contempt 
under  §  41-a  (1)  and  b.  If  once  ordered  to  attend  a  meeting,  he  must  attend 
every  continuance  of  the  meeting;  but  a  referee  will  not  permit  the  bankrupt 
to  be  harrassed  by  repeated  applications  for  adjournments.  When  the  presence 
of  the  bankrupt  seems  not  likely  to  be  required  at  a  continuance  or  at  subse- 
quent continuances,  he  should  be  excused  and  a  minute  made  of  such  order. ^° 

b.  Obedience  to  lawful  orders. —  The  section  requires  the  bankrupt  to  "  comply 
with  all  lawful  orders  of  the  court."  "  Bankrupt "  includes  any  person 
against  whom  a  petition  has  been  filed. ■'^  The  moment  a  person  voluntarily 
files  a  petition  in  bankruptcy  he  submits  himself  personally  to  the  juris- 
diction of  the  court  and  becomes  bound  to  obey  its  orders  and  directions,  even 
before  adjudication.-'^  It  is  not  for  the  bankrupt  or  his  counsel  to  determine 
whether  the  order  is  lawful.-'*  What  are  lawful  orders  depends  on  many 
facts,  such  as  jurisdiction,  and  the  like,  and  such  orders  may  be  concerning 
any  of  the  numerous  acts  which,  under  the  law,  a  bankrupt  and  his  creditors 
or  other  persons  may  be  required  to  do  or  to  refrain  from  doing. ^*  Thus,  the 
court  may  order  a  bankrupt  to  turn  over  to  his  trustee  goods  found  to  be  in 

6.  In  re  Parker  (Ref.,  Kan.),  1  Am.  B.  E.       practice  of  the  Erie  Ciounty  District  of  the 
615,  wherein  the  court  said:     "I  am  of  the       Western  District  of  New  York. 

opinion  that  a  fair  and  reasonable  construe-  11.  Bankr.  Act,  §  1    (4).'  In  re  Bromley, 

tion  of  that  clause  [clause  (1)   of  section  7,  3  N.  B.  R.  686. 

paragraph  a]   does  not  make   it  mandatory  12.  In   re  Kyler,   Fed.  Cas.   7,956,   2   Ben. 

or  ah  absolute  requirement  of  the  bankrupt  414;   In  re  Harris,  3  N.  Y.   Leg.  Olbs.   152. 

to  be  present  at  either  the  first  meeting  of  Any  voluntary  appearance  has  been  held 

the   creditors,    or   at   the   hearing   upon   ajp-  sufficient  to  bring  a  person  within  the  juris- 

plieation  for  discharge,  unless  directed  by  the  diction  of  the  court.     In  re  Ulrich,  Fed.  Oas. 

court  or  a  judge  thereof  to  do  so."    i  14,327,  3  Ben.  355;  In  re  Kirtland,  Fed.  Cas. 

7.  See  Bankr.  Act,  §  1    (19)  ;  In  re  Alpin  7,851,  10  Blatch.  515. 

&  Lake   Cotton   Co.    (D.  C,  Ark.),   12   Am.  13.  U.  S.  v.   Memphis,  etc.,  R.   E.  Co.     6 

B.  E.  653,  131  Fed.  823.  Fed.   238;   Atlantic   Co.   v.   Dittmar  Powder 

8.  In  re  Groves  (Eef.,  Ohio),  6  Am.  B.  R.  Mfg.  Co.,  9   Fed.  317;   Goodyear  v.  Mullee, 
732.  Fed.  Oas.  5,577;   Burr  v.  Kimback,  29  Fed! 

9.  Matter  of  'Curie   (D.  C,  Oal.),  33  Am.  432;   Societe  v.   Western   Distilling  Co     42 
B.  R,  502,  217  Fed.  688.  Fed.  96;  UUman  v.  Eitter,  72  Fed    1000 

10.  The  above  suggestions  are  based  on  the  14.  Bankr.  Act,  §  2   (16),  and  discussion 

thereunder,  ante. 
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the  possession  or  under  the  control  of  the  bankrupt.  ^^  But  the  failure  to  turn 
over  property  which  is  not  in  the  bankrupt's  possession  and  over  which  he  has 
no  control,  does  not  constitute  contempt  ;^^  and  he  has  a  right  to  a  hearing 
before  he  can  be  committed  for  contempt."  An  order  will  not  be  granted 
directing  bankrupts  to  turn  over  assets  where  neither  the  report  of  the  com- 
missioner nor  the  proofs  show  accurately  just  what  and  how  much  property 
was  concealed.  ^^  If  a  bankrupt  explains  a  discrepancy  as  to  goods  purchased 
by  him  prior  to  his  bankruptcy,  a  summary  order  to  turn  over  such  goods 
should  not  be  granted.-'®  An  order  stands  until  it  is  modified  or  withdrawn 
by  the  court  ^"^  even  though  the  court  be  without  jurisdiction.^-'  This  may  be 
accomplished  hj  a  personal  appearance  and  motion  to  that  end,  or  the  coujt 
may  act  propria  motu.  It  has  been  held  that  the  order  need  not  necessarily 
be  in  writing  ;^^  indeed,  referees  often  give  oral  directions  to  the  bankrupt 
which,  if  properly  noted  on  their  record  books,  are  as  effective  for  all  purposes 
(including  a  proceeding  to  punish  for  contempt)  as  if  reduced  to  writing  and 
actually  served.  It  is  under  this  subsection  that  referees  frequently  report 
contempts  growing  out  of  a  bankrupt's  refusal  to  obey  an  order  requiring  tTie 
surrender  of  money  or  property  in  his  possession.^^  Punishment  for  a  refusal 
to  obey  a  lawful  order  may  be  by  fine  or  imprisonment,  or  by  both.^*  Since 
the  amendatory  act  of  l&OS,  there  is  a  further  penalty, —  the  refusal  of  a 
discharge.^® 

c.  Examination  of  claims  and  notification  of  trustee  of  proof  of  false  claims. — 
Subdivisions  3  and  7  of  this  section  should  be  considered  together.  The  former 
makes  it  the  duty  of  the  bankrupt  to  "  examine  the  correctness  of  all  proofs 
of  claims  filed  against  his.  estate;"  and  the, latter  requires  him  to  notify  the 
trustee  "  in  case  of  any  person  iiaving  to,  his  knowledge  proved  a  false  claim 
against  his  estate."^  The  section  further  limits  this  duty  by  providing  in  the 
proviso  at  the  end  thereof  that  he  shall  not  be  required  "  to  examine  claims 
except  when  presented  to  him  unless  ordered  by  the  court  or  a  judge  thereof  for 
cause  shown."  ^     In  actual  practice,  these  subsections  are  rarely  construed. 

15    In  re  Purvine   (C.  C.  A.,  5th  Cir.),  2  19.  In  re  Reese    (D.  C,  Pa.),  22  Am.  B. 

Am   B   R   787,  96  Fed.  192;  In  re  Greemberg  R.  521,  170  Fed.  986. 

(d'  c'   N    Y  )     5  Am  .B  -R.  840,  106  Fed.  20.  Worden  v.  Searls,  121  U.  IS.  14,  30  L. 

496'-  In  re'Ross'er  (C.  C.  A-,  8th  Cir.),  4  Am.  Ed.  853;  Wagner  v.  U.  S.  (C.  C.  A.,  6th  ar), 

B    B    153     101    Fed.   562;   Ripson  Knitting  4' Am.  B.  R.  596,  104  Fed.  133. 

Work's  V.   Schreiiber    (D.  C,  Wash.),  4  Am.  21.  In  re  Eaton,  51  Fed.  804. 

B    R    299    101  Fed.  810;   In  re  Schlesinger  22.  Bridges  v.  Sheldon,  7  Fed.  45. 

(C    C    A.,  2d  Cir.),  4  Am.  B.  R.  361,   102  23.  In  re  Wilson   (D.  C,  Ark.),  8  Am.  B. 

Fed   117; 'in  re  Wilson  (D.  C,  Ark.),  8  Am.  R.   612,   116   Fed.   419.     Oom'pare   text   and 

B   R   612   116  Fed.  419;  In  re  Sehachter  (D.  cases  referred  to  under  §'§2   (15),  23-b,  41-a 

C.',  Ga.)   '9  Am.  B.  R.  499,  119  Fed.  1,010;  (1). 

In  re  Felson    (D.  C,  N.  Y.),  10  Am.  B.  R.  24.  Bankr.  Act,  §  2    (13)    (15).     See  dis- 

716    124  Fed   288 ;  Schweer  v.  Brown   ( C.  C.  cussion  under  such  sutoseotions,  ante. 

A.  'sth  Cir.),  12* Am.  B.  R.   178,   130  Fed.  25.  See  Bankr.  Act,  §  14-lb(6),  past. 

329-    In  re   Averi^ik    (D.  C,   Pa),   22   Am.  26.  For  proof  and  aillowance  of  claim's  gen- 

B   R.  518,  170  Fed.  521 ;  Matter  of  Heyman  erally,    see   discussion   under  Section   Fifty- 

ih.C.  Pa.),  32  Am.  B.  R.  693,  214  Fed.  491.  seven  of  this  work.         ~     _ 

Property  not  part  of  estate. —  Tfo    lawful  27.  Jacobs  v.  United'  'States   (C.  C.  A.,  Ist 

order  can  be  made  for  the  delivery  to  the  Oir.),  20  Am.  B.  R.  550,  161  Fed.  694,  hoM- 

trustee  of  property  not  a  part  of  the  bank-  ing  that  in  the  absence  of  evidence  that  the 

rupt's  estate.     In  re  Rosser   (C  C  A.,  Sth  defendant   bankrupt    had    neither    examined 

Cir.),  4  Am.  B.  E.  153,  101  Fed.  562.  or  approved;  claims  filed  against  his  estate, 

16.' See  ante  under  §  2   (16)   "  PossiiiUty  they  are  not  competent  as  admissions  on  his 

of  performance."  P^  *s  to  ownership  or  possession  of  prop- 

17   'See  ante   under  §  2   (16),  "Notice  of  erty,  and  the  ajlmissiom  of  such  evidence  was 

hea'nnp."          '  erroneous  and  prejudicial. 

18.  Matter  of  l^olmanowitz  (D.  C,  N.  Y.), 
32  Am.  B.  R.  210,  211  Fed.  167. 
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The  importance  of  a  personal  examination  of  all  proofs  of  claims  by  the  bank- 
rupt is  apparent^  especially  if  he  kept  no  books  or  his  busitiess  records  are 
unreliable.  As  a  rule,  the  bankrupt  sits  by  at  the  call  of  claims  on  the  first 
meeting  and  informs  the  referee  whether  they  are  correct.  He  may,  of  coursej 
be  put  on  oath,  if  desired.  He  should  also  be  frequently  consulted  by  the 
trustee  concerninfr  the  correctness  of  claims  subsequently  presented.  At  all 
times  until  his  discharge,  or  until  the  final  closing  of  administration  if  the 
discharge  is  granted  sooner,  it  is  his  duty  to  inform  the  trustee  immediately 
in  case  he  knows  that"  a  false  claim  has  been  proven.  There  seems  to  be  no 
penalty,  either  by  contempt  or  as  for  the  commission  of  a  crime,  in  case  the 
bankrupt  fails  to  perform  these  duties. ^^  He  also  has  sufficient  standing  to 
move  to  expunge  a  false  claim,  though  where  there  is  a  trustee,  the  latter,  as 
the  representative  of  all  the  creditors,  should  do  this.^^' 

d.  Execution  and  delivery  of  papers. —  (1)  Is  general. —  Subdivisions  4  and 

5  require  the  bankrupt  "to  execute  and  deliver  such  papers  as  shall  be  ordered 
by  the  court,"  and  "to  execute  to  his  trustee  transfers  of  all  his  property  in 
foreign  countries."  Under  the  former  law,'  a  formal  assignment  was  given 
the  assignee  (trustee)  by  the  judge  or  register  (referee).^"  This  seems  to  have 
been  for  record  purposes,  a  difficulty  now  met  by  the  requirement  permitting 
the  recording  of  the  order  approving  the  trustee's  bond  in  the  proper  record 
office,®^  and  the  new  subsection  requiring  the  recording  of  a  copy  of  the  adjudi- 
cation.^^ 'So  formal  assignment  is  now  necessary;  the  assets  of  the  bankrupt 
at  the  time  the  petition  was  filed,  by  operation  of  law,  passing,  as  of  the 
date  of  the  adjudication,  to  the  trustee  subsequently  appointed.'^  When,  how- 
ever, the  property  is  subject  to  the  laws  of  another  nation,  a  formal  instru- 
ment, evidencing  the  transfer,  often  becomes  necessary,  and  must  then  be 
exectited  by  the  bankrupt.^* 

(2)  Execution  of  necessary  papers  to  pass  title  to  trustee. —  Under 
the  broad  terms  of  these  subdivisions,  the  court  may  order  the  baakrupt  to 
execute  any  other  papers;  as,  for  instance,  such  consents  as  will  permit  the 
substitution  of  the  trustee  in  a  suit  pending  in  a  State  court.^^  Under  the 
present  law,  a  bankrupt  may  be  compelled  to  execute  an  assignment  of  a  liquor 
license,^®  or  to  join  in  a  petition  by  the  receiver  for  a  transfer  of  the  license 
to  the  purchaser  thereof  at  the  receiver's  sale.*'^  He  may  be  reqiiired  to  transfer 
his  interest  in  an  insurance  policy,^^  or  to  execute  a  power  of  attorney  to 
exercise  options  under  a  tontine  insurance  policy  at  and  after  the  expiration 

28.  Surely  Jiqt  under  §  2(13)  (15),  unless  36.  In  re  Tisiher  (D.  C,  Mass.),  3  Am. 
there  is'  an  order  by  the  court ;  nor  under  |  B.  R.  406,  98  Fed.  891 ;  Fisher  v.  Oushman 
41-a(l),  for  the  same  reason;  nor  under  §  (C.  C.  A.,  1st  'Cir. ),  4  Am.  B.  R.  646,  103 
29-ib(3),  which  refers  only  to  creditors.  Fed.  860. 

29.  In  re  Ankeny  (D.  €.,  Iowa),  4  Am.  B.  Necessity  that  license  be  of  benefit  to 
R.  72,  100  Fed.  614.  estate. —  Where  licensing  boarda  upon  the  un- 

30.  Act  of  1867,  §  14 ;  R.  S.  §  5,044.  conditional    surrender    of    a    liquor    license 

31.  Bankr.  Act,  §  21-e.  customarily  grant  a  new  one  in  its  place  and 

32.  Bankr.  Act,  §  47-c,  added  by  amenda-  refund  part  of  the  fee  paid  for  the  sur- 
tory  act.  of  1903.  rendered  license,  the  licensee  may  be  ordered 

-33.  See  Bankr.  Act,  §  70-a.  to  surrender  his  license  and  assign  his  rights 

34.  In  re  Granite  City  Bank  (C.  'C.  A.,  8th  in  the  refund  to  his  trustee  in  bankruntcv 
Cir.),  14  Am.  B.  R.  404,  137  Fed.  818,  affg.  Matter  of  Beahn   (D.  C,  Mass  )     32  Am    B 
12  Am.  B.  R.  727,  131  F«d.  1004.    Compare  R.  375,  212  Fed.  762         "^^^^•''  •'^  ^™-  ^• 
Oakley  v.  Bennett,   11   How.  33,   13   L.   Ed.  37.  Matter    of   Wiesel    &   Knaun    (D    C 
^^3-  Pa.),  23  Am.  B.  R.  59,  173  Fed   719        "      '' 

35.  Samson  v.  Burton,  Fed.  Oas.  12,285;  38.  In  re  Diack  (D  C  N  Y  "1  i  A™  R 
In  re  Clark,  Fed.  Cas.  2,798;  Clark  v.  Bin-  R.  723,  100  Fed.  770  •'  In' re  Madden  (c"  P 
ninger,  39  How.  Pr.  363.  A.,  2d  Cir.),  6  Am.  B.'r  614,  l90  M.  3^8. 
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of  the  tontine  period.*^  Tlie  court  may  compel  the  baiitrupt  to  eixecute  such 
papers  as  may  be  necessary  to  transfer  a  seat  in  a  stock  exchange.*"  The  power 
has  been  exercised  to  compel  the  transfer  of  personal  rights  and  privileges, 
such  as  patents  and  trademarks,*^  a  license  of  a  stall  in  a  market,*^  and  com- 
missions on  renewal  premuims  of  life  insurance  policies.*^ 

e.  Notification  of  trustee  of  attempt  to  evade  act. —  Subdivision  6  requires  the 
bankrupt  to  "  immediately  inform  his  trustee  of  any  attempt,  by  his  creditors 
or  other  persons,  to  evade  the  provisions  of  this  act,  coming  to  his  knowledge." 
"  To  evade  the  provisions  of  the  act "  refers  only  to  an  attempted  evasion  within 
the  bankrupt's  knowledge.  If  the  evasion  be  an  accomplished  fact,  that  there 
was  an  attempt  to  evade  would  probably  follow.  It  would  seem,  too,  that  the 
attempt  can  be  predicated  on  acts  antedating  the  filing  of  the  petition,  as  the 
acceptance  of  a  preference  voidable  under  §  60-b,  or  the  completion  of  a. fraudu- 
lent transfer,  with  knowledge  on  the  part  of  the  transferee,  under  §  67-e,  and 
as  well  of  those  that  are  in  the  law  deemed  continuing  as  of  those  actually 
after  the  bankrupt.**  There  is,  however,  no  penalty  for  failure  to  perform  this 
duty.  This  is  unfortunate.  Were  punishment  prescribed  and  enforcement 
against  the  bankrupt's  person  possible,  frauds,  on  creditors,  due  to  evasions 
of  the  provisions  of  the  act,  would  rarely  occur^ 

II.    PREPARATION  AND , FILING  OF   SCHEDULES. 

a.  In  general. — -Subdivision  8. of  this  section  provides  for  the  preparation 
and  filing  by  the  bankrupt  of  a  schedule  showing  the  kind  and  value  of  his 
property,  a  list  of  his  creditors  and  a  claim  for  such  exemptions  as  he  may 
be  entitled  to.*^  This  provision  as  to  the  filing  of  schedules  is  imperative  *" 
and  one  of  the  most  important  duties  performed  by  a  bankrupt's  attorney 
consists  in  the  preparation  of  his  schedules.  The  form  prescribed*''  is  carefully 
subdivided  and  elaborate  in  its  invitation  to  details.  The  schedules  often 
become  of  vital  importance  when  application  is  made  for  a  discharge,  or  when 
the  discharge  is  pleaded  in  bar  against  a  creditor  at  the  time  of  the  bankruptcy. 
The  necessity  for  careful  investigation  increases  proportionately  to  the  remote- 
ness in  point  of  time  of  the  failure  whence  came  the  debts.  No  voluntary 
petition  should  be  filed  until  the  attorney  in  charge  —  by  questioning  and 
investigating  the  books  of  the  debtor,  and  tracing  the  ownership  of,  not  merely 
ordinarv  debts  like  accounts  and  notes,  but  also,  from  an  examination-  of  the 

39.  Matter  of  Phelps  (D.  C.,  N.  Y.  Eef.),  and  ailDsolute,  and  the  insurance  company  is 
15  Am.  B.  E.  170.  released  from:  its  obligation  to  pay  the  com- 

40.  Matter  of  Hurliburt,  Hatch  &  Co.  (C.  missionB  only  when  the  poljoy  lapses,  or  the 
C.  A.  2d  Cir.),  13  Am.  B.  E.  50,  135  Fed.  insured  dies,  or,  as  stated  in  the  contract, 
504-  in  re  Ketcham,_l  Fed.  840.  when  the  renewal  premiumis  or  notes  are  un- 

4i.  Ager  v.  Murray,   105  U.  S.   126,   131,  paid.    It  is  clearly  apparent  from  the  record, 

26  l!  Ed.  94i2,  943.  that  there   exists    a   reasonable   expectation 

42.  In  re  Emrich  (D.  C,  Pa.),  4  Am.  B.  that, a  substantial  portion  of  the  commissions 
E.  89    101  Fed.  231.  specified  in  the  contract  will  'become  due  afld 

43.  'commissions   on   renewal  premiums. —  payable.     Such  being;  the  fact,  the  right  to 
In  the  case  of  In  re  Wright   (D.  C,  N.  Y.),  receive  commissions  for   insurance  procured 
18  Am.  B.  E.   198,   ISl :  Fed.  861,  the  court  by  an  agent  is  unquestionably  assignsubile." 
said :     "  Under  the  terms  of  the  agreement  in  44.  Compare  Bankr.  A«!t,  §  29-b. 
controversy,  the  commissions  did  not  accrue  45.  In  re  Granite  City  Bank    (C.   C.   A., 
until   the   renewal  premiums  were   actually  8th 'Oir.),  14  Am.  B.  E.  404,  137  Fed.  818. 
paid;  but,  as  the  services  in  procuring  the          46.  Matter   of   Back   Bay  Automobile  Co. 
insurance  have  actually  'been'  perform'ed'  by  (Eef.  Mass.),  19  Am.  B.  E.  33,  37. 

the  agent,  the  liaJbility  of  the  insurance  com-  47.  See  Form  No.  1. 

pany  to  pay  such  commissions  become  fixed 
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records,  of  judgments  ahd  unliquidated  liabilities  like  bonds  or  notes  accom- 
panying mortgages  -r-  is  reasonably  certain  that  lie  knows  every  financial  obli- 
gation of  his  client,  its  actual  then  owner,  and  the  post-office  address  of  that 
owner.!  The  property  interests  of  the  debtor,  whether  present,  future,  or  con- 
tingent, should  also  be  carefully  ascertained,  as  should  .the  exemptions  allowed 
by  the  State  law.  iTot  until  all  these  facts  are  in  hand' and  summarized  should 
the  lawyer  begin  drawing  the  papers.** 

b.  When  to  be  prepared  and  filed.— It  is  the  bankrupt's  duty  to  file  the 
schedules  with  a  voluntary  petition,  or^  if  the  proceeding  be  involuntary,  within 
ten.  days>  after  the  adjudication,  unless  further  time  is  granted.*®  For  the 
place  where  such  petition  must  be  filed,  and  by  and  against  whom  it)  can  be 
filed,  reference  should  be  had  to  the  appropriate  sections.^" 

c.  By  whom  to  be  prepared  and  filed. —  The  schedules  may  be  prepared  and 
filed  either  by  the  bankrupt,  by  the  creditors,  or  by  the  referee.  Thus,  if 
the  bankrupt,  in  an  involuntary  case,  fails  to  prepare  and  file  them,  within 
ten  days,  or  ^vhere  the  bankrupt  otherwise  fails,  refuses,  or  neglects  so  to  do, 
the  referee,  must  do  or  cause  it  to  be  done;®-"-  to  this  end  the  bankrupt  may 
be  ordered  to  appear  and  testify.  This  provision,  however,-  seems  to  be  mod- 
ified by  General  Order  IX.  By  its  terms,  in  involuntary  cases,  the  initiative 
is  put  on  the  petitioning  creditors.  If  the  bankrupt  can  be  served  with  notice, 
his  failure  to  file  schedules^  entitles  them  to  an  attachment  against  his  person  ;^^ 
if  he  cannot  be  found,  they  must  file  a  schedule  giving  the  names  and  places 
of  r^esidence  of  all  the  creditors,  according  to  their  best  information.  They, 
as  a  rule,  know  little  or  nothing  about  the  other  creditors.  Hence  where  the 
bankrupt  has  disappeared,  in  some  districts  a  practice  has  grown  up  of  bring- 
ing'into  court  on  subpoenas  all  persons  who  wOuld  be  likely  to  know  the  facts, 
and,  in  a  preliminary  proceeding,  on  the,  evidence  of  such  persons,  making 
up;tbe  list  required.  Such  a  procedure  is  certainly  within  the  broad  powers 
conferred  on  courts  of  bankruptcy,  and  may  be  instituted  either  by  the  -peti- 
tioning or  other  creditors,  or  by  the  referee  himself.     Such  schedules,  when 

^.prepared,  should,, of  course,  be  in  triplicate,  and  conform  as  nearly  as  possible 
to.  those  which  make  a  part  of  Form  'No.  1,  though  they  need  give  only  names 
and  addresses.  Proceedings  to  compel  filing  may  be  instituted  by  creditors, 
although  the  trustee  is  the  proper  person  to  do  so;  in  case  of  a  corporation  the 
order  may  be.  directed  to  the  treasurer,  as  the  officer  who  should  know  the  facts 
essential  for  the  preparation  of  the  schedules. ^^ 

d.  Punishment  for  failure  to  file.— A  bankrupt  may  be  adjudged  guilty  of 
contempt  of  court  for  refusing  and  neglecting  to  file  a  schedule  as  requii^ed  by 

48.  The  importance  of  these  suggestions  can  be  mo  objection  to  the  bankrupt  volun- 
canhot  be  too  strongly  emphasized;  Start-  tarily  filing  them  at  any  time.  But  the  filing 
iiig  right  Will  save  many  delays  and  much  contemplated  in  §  12-a  must,  I  think,  if  the 
anm&yances  later,  aiid,  to  the  bankrupt,  imay  most  natural  and  reasonable  construction  la 
amount  to  a  discharge  that  can  be  relifed  sought,  be  the  filing  required  by  §  7-a  (8)." 
on  as  a  stout  bar  to  all  possible  suits,  or  a  50.  See  Bankr.  Act,  §§  2,  3,  4,  5,  18,  59 
mere   reed  that  will  (bend   afid  break   when  and  63. 

most  needted.  51.  Bankr.  Act,  §  39-a   (6). 

49.  Armstrong  v.  Fisher  (C.  C.  A.,  8th  52.  An  order  to  show  cause  why  a  bank- 
Cir.),  34  Ain.  B.  R.  701,  224  Fed.  97.  In  rupt  should  not  be  compelled  to  file'  his 
the  case  of  In  re  Back  Bay  Automobile  Co.  schedules  may  ibe  granted  without  notice  Tn 
(D.  C,  Majs.),  19  Am.  B.  E.  835,  158  Fed.  re  Brady  (D.  C,  Ky.),  21  Am  B  R%64 
679,  the  court  said:  "The  bankrupt  must  169  Fed.  152.  m.  jd.  j*.  sot, 
file  his  schedules  in  court  according  to  §  7-a  53.  In  reBrocton  Ideal  Shoe  Co  (C  C 
(8)  within  ten  days  after  adjudication.  It  A.,  2d  'Cir.),  29  Am.  B.  R.  76  200  Fed  745' 
may  be  true,  as  the  referee  says,  that  there  .                          '                ■  iio. 
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this  section.^  In  the  Southern  District  of  New  York,  a  bankrupt  who  Tefuses 
or  neglects  to  file  his  schedules  is  fined,  in  the  first  instance,  a  sufficient  sum 
to  compensate  the  attorneys  for  making  the  motion  to  punish  the  contempt;  if 
the  imposition  of  such  fine  is  ineffectual,  punishment  by  imprisonment  is 
inflicted.^® 

e.  Use  of  schedules  as  evidence. —  The  use  of  the  bankrupt's  schedules  in 
criminal  proceedings  against  the  bankrupt  for  cbjicealment,  conspiracy  and  the 
like,  is  permissible,  and  is  not  now  held  to  be  an  invasion  of  the  bankrupt's 
constitutional  rights.^  Some  courts  have  held  that  schedules  may  be  used 
as  evidence  in  an  action  to  recover  an  unlawful  preference, ^^  while  others  have 
reached  the  opposite  conclusion.^*  Diverse  decisions  have  been  made  as  to 
the  admissibility  of  the  schedules  in  2,  criminal  prosecution  for  receiving 
deposits  in  an  insolvent  bank.^® 

f.  Framing  schedules. —  (1)  l^  geneeal. —  As  under  the  act  of  186Y,  the 
forms  accompanying  the  general  orders  include  a  form  for  schedules.  It 
has  been  held  that  a  failure  to  use^  this  form  warrants  a  dismissal  of  the 
petition.**"  Manifestly  the  use  of  the  form  is  in  the  interest  of  uniformity  and 
for  the  convenience  of  the  courts  and  parties;  but  a  failure  to  precisely  obser-ye 
the  form  is  not  necessarily  fatal."^  Schedules  conforming  substantially  to  the 
requirements  of  the  statute  but  not  necessarily  to  the  rules  and  forms  are 
sufficient."^  The  form  prescribed  covers  property  in  reversion,  remainder 
or  expectancy,  includes  property  held  in  trust  for  the  debtor,  or  subject  to 
any  power  or  right  to  dispose  of  or  to  charge^  including  a  particular  statement 


54.  Matter  of  Fellerman  (D.  C,  N.  Y.), 
17  Am.  B.  E.  785,  149  Fed.  244;  text  cited 
in  In  re  Currier  (D.  C,  N.  Y.),  27  Am.  B. 
R.  597,  192  Fed.  695^  As  to  jurisdiction  of 
referee  to  require  filing  of  schedules,,  see 
Bankr.  Act,  §  38  (1)  and  discussion  there- 
under. 

55.  In  re''Schulman  &  Goldstein  (D.  C., 
N".  Y.),  20  Am.  B.  R.  707,  164  Fed.  440. 

56.  Ensign  v.  Pennsylvania,  227  U.  S.  592, 
30  Am.  B.  R.  408,  57  L.  Ed.  ©58;  United 
States  V.  Green   (D.  C,  Pa.),  34  Am.  B.  R. 

405,  220  Fed.  973.  But  see  United  States  v. 
Chambers  (C.  C,  N.  Y.),  13  Am.  B.  R.  708, 
135  Fed.  1023,  holding  that  an  indictment 
found  on  use, .'of  such  schedules  would  be  dis- 
missed. See  also  Johnson  v.  United  States 
(C.  C.  A.,  1st  Oil.),  20  Am.  B.  R.  724,  163 
Fed.  30;  In  re  Podolin   (D.  C,  Pa.),  30  Am: 

B.  R.  576,  205  Fed.  563;  s.  c,  29  Am.  B.  R. 

406,  202  Fed.  1014.  / 

Under  section  860  of  the  United  States 
Revised  Statutes  a  bankrupt's  schedules  are 
incompetent  as  evidence  against  him  upon 
the  thai  of  an  indictment  charging  him  with 
knowingly  and  fraudulently-concealing  assetis 
from  his  trustee.     Oohen  v.  United  States  ('C. 

C.  A.,  4th  Cir.),  22  Am.  B.  R.  333,  1'70  Fed. 
715;  Johnson  v.  United  States  (O.  O.  A., 
1st  Cir.),  20  Am.  B.  R.  724,  163  Fed.  30. 
But  this  section  was  repealed  by  Congress  in 
1910.  . 

67.  Utah  Association  'v.  Boyle  Furniture 
'Co.  (Utah  Sup.  Ct.),  39  Utah  518,  26 -Am. 
B.  R.  867,  117  Pao.  800. 

58.  Balchelder  v.  Home  Nat.  Bank  of  Mil- 


ford  (Mass.  Sup.  Jud.  Ct.),  218  Mass.  420, 
3^  Am.  B.  R.  555-,  105  N.  E.  1052;  Taylor  v. 
Nichols  (N.  Y.  SuppJ  Ct.),  134  App..  Div. 
787,  23  Am.  B.  R.  310,  119  N.  Y.  Supp.  1042. 

59.  Receiving  deposits  in  insolvent  bank. — 
In  Pennsylvania  the  schedules  have  been  held 
adm:issilble.  'Com.  v.  Ensign  (Super.  Ct., 
Pa.),  40  Pa.  Super.  Ct.  157,  22  Am.  B.  R. 
797;  affd.  sub  nom  Ensign  v.  Pennsylvania, 
227  U.  e.  592,  30' Am.  B.  R.  408,  57  L.  Ed. 
658.  In.  Minnesota,  it  has  been  held  that 
the  schedules  are  privileged  and  not  admis- 
sible. State  V.  Drew,  110  Minn.  248,  124  N. 
W.  1091. 

60.  Mahoney  v.  Ward  (D.  C,  N.  Car.),  3 
Am.  B.  R,  770,  100  Fed.  278;  Matter  of  Mc- 
Clintock  (Ref.,  Ohio)j  13  Am.  B.  R.  606.  As 
to  framing  sehediules  generally  see  Am. 
Bankr;  Dig.   §§  245-254. 

61.  Burke  v.  Guarantefe  Title  &  Trust  Co. 
(O.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134 
Fed.  562,  holding  that  the  if  allure  of  a  bank- 
rupt to  precisely  observe  Schedule  iB  (5)  re- 
lating to  exemptions  is  not  necessarily  fatal 
to  a  claimi  therefor.  But  in  the  case  of  In 
re  City  Contracting  &  Bldg.  .Co.  (D.  C, 
Hawaii),  30  Am.  B.  U.  133,  it  was  sai4  by 
way  of  dictum  that  a  statement  of  assets 
and  liabilities  which  did  not  furnish  a  direct 
and  full  answer  to  each  item  of  the  oflScial 
form  of  Scheduled  adopted  by  the  Supreme 
Court  is'  insufficient. 

62.  In  re  Soper  (Ref.,  N.  Y.),  1  Am.  B. 
R.  193;  Burke  v.  Guarantee  Title  &  Trust 
.Co."  (C.  G.  A.,  3d  iCir.),  14  Am.  B.  R.  31, 
134  Fed.  562.     See  also  under   §   18. 
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of  property  which  had  been  conveyed  for  the  benefit  of  creditors,*^  General 
Order  V  provides  that  the  schedules  shall  be  written  out  plainly,  without 
abbreviation  or  interlineation,  except  where  such  abbreviation  and  interlinea- 
tion may  be  for  the  purpose  of  reference.  As  the  schedules  must  be  filed  in 
triplicate,  the  use  of  those  blanks  that  are  so  printed  as  to  permit  their  being 
typewritten  and,  therefore,  manifolded,  is  advised.  It  should  be  noted  also 
that  the  statute  requires  that  .the  schedules  only  be  in  triplicate.  The  petition 
may  be  a  separate  paper,  though  this  is  unusual.  The  schedules  divide  them- 
selves naturally  into  three  parts,  (a)  of  creditors,  (b)  of  assets,  and  (c)  of 
exemptions.  The  official  form,  however,  includes  the  exemption  in  the  prop- 
erty schedule.  The  official  form  prescribes  in  extensive  detail  the  items  to 
be  included.  Care  should  be  used  in  observing  this  foi^n.  It  would  serve  no 
useful  purpose  to  describe  this  form  in  this  place.  The  form  must  be  examined 
and  applied  to  the  fullest  possible  extent  to  the  circumstances  of  each  particular 
case. 

■  (2)  Schedule  of  ceeditors  awd  liabilities. —  By  far  the  most  important 
schedule  is  that  of  creditors.^  Its  purpose  is.  threefold :  (a)  to  give  the  court 
information  as  to  the  persons  entitled  to  notice,  (b)  to  inform  the  trustee  as 
to  the  claims  against  the  estate  and  the  considerations  on  which  they  rest,  and 
(c)  to  an  extent  at  least,  to  limit  the  effect  of  the  bankrupt's  discharge  to 
parties  to  the  proceeding.  It  follows  that  the  requirements  of  the  statute  — 
"  a  list  of  his  creditors,  showing  their  residences,  if  known,  if  unknown,  that 
fact  to  be  stated,  the  amounts  due  to  each  of  them,  the  consideration  thereof, 
the  security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he  may 
be  entitled  to,"  should  be  strictly  observed.  It  has  been  held  that  ditto  marks 
should  not  be  used.*®  The  practice  of  writing  the  word  "none"  where  the 
facts  come  within  the  terms  of  the  forms  is  now  quite  universal  and  should  be 
followed.  The  names  of  creditors  should  be  written  with  care.^  Yet 
the  listing  of  a  creditor  by  an  initial,  instead  of  the  full  Christian 
name,  is  not  necessarily  a  fatal  defect.^'^  It  has  been  held  tBat  a  debt 
is  not  "  duly  scheduled  "  if  the  name  of  the  creditor  has  been  improperly 
spelled.^  When  the  creditor  is  a  copartnership  whose  claim  has  been 
reduced  to  judgment  in  favor  of  the  individuals,  the  names  both  of  the 
firm  and  of  the  individuals  should  be  set  out.  Even  greater  care  should  be 
observed  in  addresses.  Schedules  are  defective  if  they  do  not  contain  the  res- 
idences of  the  creditors  or  show  that  they  are  unknown.**     It  seems  that  a 

63.  In  re  Wood  (D.  C,  K  Y.),  3  Am.  B.  263;  Liesum  v.  Kraus,  35  Misc.  376,  71  N". 
R.   572,   95   Fedi.   946;    tn   re  Galley    (C.  C.       Y.  Supp.  1022. 

A.,  7th  Oir.),  11   Am.  .B.  R.  539,   127  Fed.  «9.  Abbreviated   addresses,    such    as   "135 

538.  Bway."  are  not  allowed  under  General  Order 

64.  Schedule  A  (1)  (2)  (3)  (4)  (5)'  of  V.  Sutherland  v.  Lasher,  11  Am.  B.  E.  780, 
Form  No.  1.  41  Misc.   (N.  Y.)  249,  84  N".  Y.  Supp.  56. 

65.  In-re  Mackey  (Eef.,  N.  Y.),  1  Am.  B.  Sufficiency  of  residence  statement. —  A 
E.  593;  Haack  v.  Theise  (N.  Y.  Sup.  'Ot.),  schedule  which  givesi  a  street  number  as  the 
51  N.  Y.  Mise.  3,  16  Am.  B.  R.  699.  residenice  of  a  creditor  but  omits  the  name  of 

66.  See  Liesum  v.  Kraus,  71  N.  Y.  Supp.  the  city  is  insufficient.  Troy  v.  Rudnick 
1,022.  iSee  also  In  re  Arehenlbrown,  Fed.  Cas.  (Mass.  Sup.  Jud.  Ct.),  198  Mass.  563,  85  N 
504.  E.   177;   Sutherland  v.  Lasher    (N.  Y.   Sup 

67.  Kreitlein  v.  Ferger  (U.  iS.  Sup.  Ot.),  Ct.),  41  Misc.  (N.  Y.)  249,  11  Am  B  E  780 
238  U.  S;  21,  34  Am.  B.  E.  862,  59  L.  Ed.  84  N.  Y.  Supp.  56.  Neither  is  a  debt 'duly 
1184;  Gatliff  v.  Mackey,  31  Ky.  L.  Eep.  scheduled  if  the  creditor  is  listed  as  residing 
947.  104  S.  W.  379.                         ^    „.    ,  in   one    city   when    he    actually    resides    m 

68.  lOustard  v.  Wigderson  (Sup.  Ct.,  WiB.),  another.  Marshall  v.  English-Ameriean  Loan 
130  Wis.  412,  17  Am.  B.  E.  337,  110  N.  W.  &  T.  Co.,  127  Ga.  376,  56  S.  E.  449^ 
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debt  is  not  "  duly  scheduled  "  when  the  office  address  instead  of  the  residence 
is  given  in  the  schedule  under  the  designation  of  residence.™  If  the  residence 
cannot  be  ascertained,  that  fa:ct  must  be  stated,  and  the  proper  practice  requires 
that  the  bankrupt  shall  state  what  efforts  he  has  made  to  ascertain  the  resi- 
dence.^^ W^ere  the  residence  of  the  creditor  is  scheduled  as  "  unknown," 
when,  in  fact,  the  bankrupt  has  knowledge  thereof,  a  judgment  in  favor  of 
the  creditor  v^illnot  be  affected  by  the  discharge  of  the  bankrupt.''^  A  schedule 
listing  a  creditor's  residence  as  in  a  certain  city,  without  giving  his  street  and 
number,  is  prima  facie  sufficient.''^  But  if  a  wrong  address  of  a  creditor  is 
inserted  in  the  schedule,  so  that  it  is  fair  to  assume  that  he  did  not  receive 
notice  of  the  proceedings,  he  will  not  be  affected  thereby  and  a  discharge  of 
the  bankrupt  will  not  be  a  defense  in  an  action  by  the  creditor  en  his  claim. ^* 
All  creditors  should  be  scheduled,  even  those  barred  by  the  statute  of  limita- 
tions ;  but  scheduling  the  latter  is  not  a  revival  of  the  debt,''^  although  it  may 
be  different  in  case  of  a  voluntary  bankruptcy,  where  it  afterwards  happens 
that  the  bankrupt  was  not  insolvent.''®  Accuracy  is  not  so  important  in  stating 
the  amount  of  the  debt,  its  consideration,  or  when  and  where  contracted ;  but 
these  facts  should  be  fully  set  out  when  possible.  The  description  of  securities 
should  be  sufficient  to  inform  the  court  of  their  value,  should  a  motion  be  made 
at  the  first  meeting  to  adjust  the  same  for  voting  purposes.''''  Where  a  claim 
has  been  reduced  to  judgment,  it  may  be  scheduled  in  the  name  of  the  record 
holder  although  the  banlo-upt  knows  that  the  claim  has  been  assigned  to  another 
person.''*  The  effect  on  the  discharge  of  the  omission  of  creditors  from  the 
schedule  is  discussed  under  section  seventeen,  post. 

(3)  Schedule  of  assets. —  The  words  of  the  statute  require  this  schedule 
to  show  "the  amount  and  kind  of  property,  the  location  thereof,"  and  "its. 
money  value  in  detail."  What  has  been  said  in  the  previous  paragraph  as  to 
accuracy  and  details  applies  with  equal  force  here.  'The  oath  to  this  schedule 
calls  for  an  affidavit  that  it  is  a  statement  of  "  all  his  estate,  both  real  and 
personal;"  words  which  mean  what  they  say.''®    While,  where  the  omission  of 

70   Weidenfeld   v.   Tillinghast    (City    Ot.,  Matter  df  Quackenbush,  122  N.  Y.  App.  Div. 

N   Y.),  54  Misc.  90,  18  Am.  B.  E.  531,  104  456,  19  Am.  B.  R.  647,  106  N.  Y.  Supp.  773; 

N   Y.  Supp.  712,  affd.  104  N.  Y.  Supp.  902.  Murphy  v.  BlumeuTieh,  123  N.  Y.  App.  ]>iv. 

71.  In  re  Pulver,  1  N.  B.  R.  46,  Fed.  Cas.  645,  19  Am.  B.  R.  910,  108  N.  Y.  Supp.  175. 
11  466.  See  also  discussion  under  section  17,  post. 

Proof  of  search  for  address. — In  the  case  75.  In  re  Lipman  (D.  C,  N.  Y.),  2  Am. 
of  In  re  I>vorak  (D.  C,  la.),  6  Am.  B.  R.  66,  B.  R.  46,  94  Fed.  353;  In  re  Resler  (D.  C, 
107  Fed.  76,  the  court  said:  "The  act  re-  Minn.),  2  Am.  B.  R.  602,  95  Fed.  304;  In 
quires  the  bankrupt  to  furnish  a  list  of  re  Kingsley,  Fed.  Cas.  7,819,  1  N.  B.  R.  329. 
creditors  and  their  addresses,  and  in  cases  7G.  In  re  Currier  (D.  C,  N.  Y.),  27  Am. 
like  the  present,  when  the  bankrupt  gives  a  B.  R.  597,  192  Fed.  695,  601,  approving;  the 
list  of  creditors,  but  states  that  -their  ad-  ease  of  In  re  Gibson,  4  Ind.  Ter.  498,  69  S. 
dresses  are  unknown,  the  referee  should  re-  W.  974  (see  note  to  Ini  re  Wooten  [D.  C, 
quire  the  addresses  to  be  furnished  or  satis-  N.],  9  Am,  B.  R.  247,  118  Fed.  670)  hc*lding 
factory  proof  to  be  made  that  the  same  can-  that  including  the  debt  in  a  voluntary  bank- 
not  be  ascertained  after  due  search  has  ib^en  rupf  s  schedules  is'  a  sufficient  acknowledg- 
made."  ment  to  revive  the  debt. 

72.  C-uasti  v.  Miller   (N.  Y.  Ct.  of  App.),  77.  Bankr.  Act,  §  57-e. 

26  Am    B.  R.  797,  203  N.  Y.  259,  affd.  226  78.  Sellers  v.  Bell   (C.  C.  A.,  5th  Cir.),  2 

U.  S.  170,  29  Am.  B.  R:  201,  57  L,.  Ed.  173.  Am.  B.  R.  529,  94  Fed.  811. 

73.  Kreitlein  v.  Ferger  (U.  S.  Slip.  Ct.),  Under  the  statute  of  1841  it  was  held 
238  U.  S.  21,  34  Am.  B.  R.  862,  59  L.  Ed.  tljat^  judgment  previoudy  confessted  though 
1184,  reversing  28  Am.  B.  R.  908;  overruling  wiinout  consideration  was  proper  to  'be  in- 
In  re  Brumelkamp  (D.  C,  N.  Y.),  2  Am.  serted  in  the  schedule,  though  not  binding 
B.  E.  318,  95  Fed.  814.  on  the  assignee.     In  re  Robertson,  1  N.  Y. 

"4.  Westheimer  v.  Howard,  47  N.  Y.  Misc.       Leg.  Obs.  20.' 
145    14  Am.  B.  R.  547,  93  N.  Y.  Supp.  518 ;  79.  iSee  Bankr.  Act,  §§  14  and  29,  po«fc 
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assets  is  chargedy  it  is  not  usually  difficult  to  show,  either  mistake  in  law  or 
want  of  intent,  the. only  safe  way  is  to  schedule  all  interests  in  property,^ 
including  of  course,  property,  claimed  to  he  , exempt,  whether  such  property 
seems  to  pass  to  the  trustee  or  not.*^  Property  trajisf  erred  by  the  bankrupt  by 
general  assignment  or.  otherwise,  if, his  act  will  be  voidable  by. his  trustee,  as 
w;ell  as  all  property  fraudulently  conveyed,  should  bp  included,*^  A  grantee  of 
lands  subject  to  a  trust  for  the  benefit  of  the  grantor  takes  an  interest  in  the 
lands  and  must  schedule  the  same  upon  becoming  a  bankrupt.*'  A  bank  account 
should  be  scheduled  as  an  asset.**  Where  a  tenant  has  a  threef^f ourths  interest 
in  growing  crops,  such  interest  should  be  scheduled.*'  Where  the  individual 
property  of  tho  bankrupt  is  mingled  with  property  of  an  estate  of  which  he  is 
the  administrator,,  it  is  his  duty  to  prepare  the  schedules  so  as  to  distinguish 
the  individual  property  from  that  held  in  the  representative  capacity.**  Proj>- 
erty  acquired  by  the  bankrupt  between  the  filing  of  the  petition  and.  the 
adjudication  should  not  be  scheduled.*'' 

(4)  Claim  of  exemptions. —  The  law  does  not  compel  a  detailed  speci- 
fication of  the  articles  claimed  as  exempt,**  but  on  the  other  hand,  a  claim 
of  the  exemptions  in  general  terms  is  not  sufficient ;  it  should  appear  what 
property  is  claimed  as  exempt.*^  If,  when  the  schedules  are  filed,  the  property 
is  still  in  specie,  the  articles  themselves  should  be  described,^*  and  he  will  not 
be  permitted  to  claim  subsequently  his  exemptions  out  of  the  proceeds  of  the 


80.  In  re  Beal,  Fed*  Oas.  1,156. 

«1.  In  re  Todd  (D.  C.,  Vt.),  7  Am.  B.  R. 
770,  112  Fed.  315.  .See  Bajikr.  Act,§  70,  as 
to  certain  insTirance  policies. 

82.  In  re  Pierce,  Fed.  Cas.  11,141;  In  re 
Q'Bannon,  Fed.  Cas.  10,394.  Contra;  In  re 
itolbertaon.  Fed.  Cas.  11,921;  In  re  Hussman, 
Fed.  Oas.  6,951,  2  N.  B.  R.  437. 

83.  In  re  Gailey  (C.  C.  A.,  7th  Cir.),  11 
Am.  B.  R.  539,  127  Fed.  538. 

84.  Steinhardt  V.  National  Park  Bank,  120 
N.  Y.  Agp.  Div.  255,  19  Am.  B.  R.  72,  105 
N.  Y.  Supp.  23. 

85.  In  re  Barrow  (D.  C,  Va.),  3  Am.  B.  R. 
414,  98  Fed.  582,  holding  that  where  the 
bankrupt  did  not  omit  such  crops  with  a 
fraudulent  intent,  he  should  be  allowed'  a 
reasonable  compensation  for  labor  .  and  care 
bestowed  upon  them  from  the  date  of  the 
adjudication. 

86.  In  re  Walther  (D.  C,  N.  Y.),  2  Am. 
B.  R.  702,  95  Fed.  941,  holding  that  the  dis- 
charge of  the  bankrupt  would  be  withheld 
until  the  schedtiles  were  so  prepared. 

87.  In  re  Harris  (Ref;,  111.),  2  Am.  B.  R. 
359,  99  Fed.  71. 

88.  Burke  v.  Guarantee  Title  &  Trust  Co. 
(C.  C.  A.,  3d  Cir.),  14  Am,  B.  R.  31,  134 
Fed.  562;  Lipman  v.  Stein  (C.  C.  A.,  3d 
Cir.),  14  Am.  B.  R.  30,  134  Fe^.  235.  Com- 
pare In  re  Wunder  (D.  C,  Pa.),  13  Am.  B. 
R.  701,  133  Fed.  821;  In  re  Duflfy  (D.  C, 
PaO,  9  Am.  B.  R.  358,  118  Fed.  926;  Matter 
of  Lenters  (D.  C,  Pa..),  35  Am.  B.  R.  3,  225 
Fed,    878. 

Claim  of  exemptions  held  sufficient.-^  The 
following  claim,  while  perhaps  not  com- 
mendable, was  hejd  sufficient  in  Burke  v, 
Guarantee  Title  &  Trust  Co.  (C-  C.  A.,  3d 
Cir.),  14  Am.  B,  R.  31,  134, Fed.  562:     "I 


claim  the  exemption  of  $300.00,  under  the 
Act  of  the  General  Assembly  of  Pennsyl- 
vania, 1849,  section  one,  of  the  following 
property:  Stock  in  trade  in  my  shoe  busi- 
ness, at  No.  Ill  Frankstown  ayenue,  in  city 
of  Pittsburg,  county  of  Alleghany,  Pa.;  stock 
in  trade  consisting  of  shoes  and  slippers, -and 
.  men's,  women's  and  children's  shoes'  and 
slippers,  as  set  out  in  sehedTile  B,  No.  2, 
under  head  of  C,  $300.00." 

Amount  of  exemption  greater  than  prop- 
erty.— ^Where  a  bankrupt  owns  personal 
property  of  a  value  less  than  tlie  amount  to 
which  he  is  entitled  be  need  not  file  with  his 
schedules  an  itemiized  list  of  the  property 
claimed  b.y  him  to, be  exempt,  because  he  is 
entitled  to  all  of  the  property.  Matter  of 
Ziff  (D.  C,  Ala.),  35  Am."  B.  R.  83,  225 
Fed.  323. 

89.  In  re  Neal  (Ref.,  Ohio),  14  Am.'B.  R. 
550;  In  re  Von  Kern  (D.  C,  Pa.),  14  Am. 
B.  R,  403,  135  Fed.  447;  In  re  McClintock 
(Ref.,  Ohio),   13  Am.   B.  R.   606. 

Insufficient  claim.— The  following  claim 
has  been  held  insufficient :  "  Fixtures  and 
wearing  apparel  under  and  by  virtue  of  the 
Act  of  April  9th,  1849,  $300."  In  re  Von 
Kern  (D.  C.,,Pa.),  14  Am.  B.  R.  403,  135 
Fed.  447. 

90.  In  re  Haskin  (D.  C.,  Pa.),  6  Am.  B. 
R.  485,  109  Fed.  789;  In  re  Woodara  (D.  C, 
Pa.),  2  Am.  B.  R.  692,  95  Fed.  954. 

An  agreement  between  the  bankrupt  and 
his  trustee  that  the  bankrupt  should  retain 
goods  to  a  certain  amount  and  the  balance 
of  the  amount  of  exemption  should  be  paid 
in  <!ash  upon,  a  sale  of  the  bankrupt's  effects 
IS  unlawful  as  to  the  balance.  In  re  Haskin 
(D.  0.,  Pa.),  6  Am.  B.  R.  485,  109  Fed   789. 
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property  sold."^  Where  a  schedule,  duly  filed  by  an  involuntary  bankrupt,  con- 
tains a  claim  for  exemptions; '  the  bankrupt  is  entitled  thereto  put  of- the  pro- 
ceeds of'  a  receiver's  sale  of  all  the  assets  made  prior  to  the  filing  of  the  sched- 
ulea^  The  bankrupt  is  not  permitted  to  omit  from  his  schedules  cash  on  hand 
or  any  other  property  on  his  claim  that  he  is  entitled  thereto  as  an  exemption ; 
such  a  course,  if  permitted,  would  defeat  one  of  the  plain  prdvisions  of  the  law 
and  deprive  the  creditors  of  their  rights.®'  His  claim  of  exemptions  must  be 
filed  with  his  schedules  as  a  part  thereof ;  this  is  the  practice  indicated  by  the 
statute  and  the  official  forms.  While  the  State  statute  controls  as  to  the  amount 
and  kind  of  exemptions,  the  time  arid  manner  of  claiming  them  are  regulated 
by  the  bankrupt  act,®*  and  a  claim  therefor  in  the  schedules  of  an  involuntary 
bankrupt  will  be  regarded  as  effective.®^  The  future  action  of  the  trustees  in 
setting  apart  the  bankrupt's  exemptions  is  based  upon  the.  schedules  containing 
the  claim,  and  it  is  the  assertion  of  the  claim  in  this  manner  which  gives  the 
court  jurisdiction.*®  The  form  of  the  schedule,  B  (5),  recognizes  the  propriety 
of  estimating  the  value  of  the  articles  claimed  and  of  mentioning  the  'SH;ate 
statute  under  which  the  .Exemption  is  claimed.  ~ 

(5)  Veeii'i CATION. —  The  previous  Statute  required  the  schedules  to  be 
verified  before  a  Federal  officer.  Now,  they  can  be  verified  before  a  State 
officer.®''  The  oaths,  like  each, separate  sheet  of  the  schedules,  should  be  signed 
by  the  bankrupt.  As  the  official  forms  are  now  printed,  space  is  not  provided 
for  the  signature.  It  is  not  thought,  however,  that  a  separate  verification  is  so 
essential  as  to  affect  jurisdiction  provided  the  schedules  accompany  the  peti- 
tion; the  oath  to  the  latter,  when  coupled  with  its  reference  to  the  sehedijles: 
and  what  they  contain,  complies  with  the  statute.®^ 

g.  Amendment  of  schedules..®* —  It  is;the  referee's  duty  to  cause  incomplete  or 
defective  schedules  to  be  amended. ^"^  This  he  can  do  on  his  own  motion,  or 
in  response  to  an  application  under  'General,  Order  XI.  Amendriients  to  the 
schedule  of  creditors  often  become  necessary.     If  the  first  meeting  has  been 

91    In  re  Wund«r   (D. C,  Pa.),  13  Am.  B.  Matter  of  Crura  (D.  C,  Ohio),- 34  Am.  B.  R. 

-R    701    133  Fed   821;  In  rfi  Manning  {O.  C,  586,  221  Fed.  729.    In  re  AndTews  &  Simonds 

Pa      7  Am    B    B..  571,  112  Fed;'948;  In  re  (D.  C-Mich.),  27  Am.  B.  E.  116,  193  Fed. 

St^in    (D    C     Pa.),  12  Am.  B.  E.  384,  130  776,    holding    that    the    provisions    of    the 

Fed  629;  In  re  Prince  &  Walter  (D.  €.,  Pa.) ,  Bankr.  Act  should  receive  a  liberal  and  not  a, 

12  Am    B    R    680    131  Fed.  546.  narrow  or  technical  construction. 

Claliii  "'for'  the 'proceeds."— The  bankrupt  95.  In  re  Stein  (D.  C,  Pa.),  12  Am.  B.  R. 

should  claim  specific  property;  a  claim  "for  384,    130    Fed.    377;    Matter    of   McClmtock 

?he  proceed  7l  persoLf  property,  $30Q  "  is  (Ref    Ohio)    13  A^.  BE.  606;  In  re  LeVay 

not  authorized.    In  re  Donahey  (D.  C,  Pa.),  (D.  C,  Pa.),   11   Am.   B.  E.   114,   125   Fed. 

23  Am.  B.  R.  796,   176  Fed.  458.     See  dis-  990                                                  ir^    r    ^      Ath 

piissioTi  under  Section  Six,  o»te.  96.  MoGahan  v.  Anderson    (C.   C.  A.,  4th 

"rLipma^  V  StTn  (C-'C.  A.,  3d  Cir.),'l4  Cir.)    7  Am    B.  R    641,  113  Fed.  115.     See 

Am   B    R   30    134  Fed.  235.  also  In  re  Nunn    (Eef.,  Ga.),  2  Am.  B.  U. 

93  in  re  Royal  (D.  €.,  N6.  Car!),  7  Am.  664;  In  re  Harrington,  1  N.  B.  N.  513;  In 
B   R   106,  112  Fed.  135.  re  Harber,  2  N.  B.  N.  Eep.  449. 

Pension  money  in  the  hands  of  a  bank-  97.  See  Bankr.  Act,  §  20-a           ^^   ,,  ,    „ 

nipt  is  exempt  but  should  be  put  into  the  98.  Matter  of  McConnell  (Ref.,  N.  Y.),  11 

schedule   as  money   on   hand  with   a    state-  Am.  B.  E.  418.                                      ,,    ,  . 

ment  of  the  exemption.     In  re  Bean   (D.  C,  99.  Consult  also  for  amendments  of  claims 

Vt  )    4  Am    B    R    53,  100  Fed.  262.  to  exemptions,  §  6;   and  for  amendsnents  to 

94  In  re  Stein  CD.  C,  Pa.),  12  Am.  B.  R.  petition,  §  18;  and  for  ^amendments  to  proof 
384  130  Fed^77;  In  re'LeVay  (D.  C,  Pa.),  of  .debts,  §  57;  and  see  Am.  Bankr.  I>ig. 
11  Am  B  R.  114,  125  Fed.  990;  In  re  Grove  §  254.  .  „Ki„>  -r  r>  u  j 
ILf  Oh  o)  6  Am.  B.  R.  728;  In  re  Prince  100,  Bankr.  A«t,  §  39(2)  ;  In  re  Orne^  Fed. 
i  w'lli,  /n  r  Pa^)  12  Am  B  R.  680,  Cas.  10,582;  In  re  Brumelkamp  (D.  C, 
fsrF  d"6  6^'/  ^ran^^-'v.  Ma^w  (C.  C.  A.!  N.  Y.).  k  Am.  B.  R.  318,  95  Fed.  814. 

9th  Cir.).  33  Am.  B.  E.  845,  218  Fed.  422;       - 
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held,  an  amendment  may  deprive  a  preditor  brought  in  of  his  right  to  partici- 
pate in  the  choice  of  trustee,  and,, therefore,  the  reason  for  the  omission  should 
appear  to  be  sufficient.  ^"^  Under 'the  former  law,  it  was  held  that  aniendraents 
might  be  niade,  even  after;  objections  had  been  filed  to  a  discharge. ^"^  This  is 
undoubtedly  so  under  the  present  law,  but  the  utmost  good  faith  should 
appear.^"'  An  application  to  amend  a  schedule  by  inserting  a  crieditor's  name 
and  claim  will  be  denied, when  made_ within  a  few  days  of  the  end  of  the  year 
from  his  adjudication,^"*  and  ordinarily,  a  discharge  will  not  be  opened  to 
permit  a  bankrupt  to  amend  his  schedules;"®  but  it  has  been. held  in  an  excep- 
tional case  that  a  discharge  might  be  opened  to  permit  an  amendment  of  the 
schedules  by  the  insertion  of  a  claim  omitted  through  a  mistake  of  law,^"* 
wheire  the  creditor  was  still  in  position  to  file  his  claim.  If,  on  an  examination 
of  a  bankrupt,  it  is  shown  that  he  has  failed  to  schedule  property  which  should 
be  surrendered  to  his  trustee,  he  may  be  permitted  to  correct  his  schedule.-'" 
Both  petition  and  order  should  be  in  triplicate,  and  the  copies  intended  for 
the  clerk  and  the  trustee  should  be  immediately  sent  them  by  the  referee.  As 
already  suggested  the  schedules  may  be  amended  to  ijiclude  a  claim,  of  exemp- 
tion.^"* A  suggested  practice  on  amendments  of  this  character  is  set  out  in 
the  foot-note.^f 

III.  PUBLIC  EXAMINATION  OF  BANKRUPT.iio 

a.  In  general. —  Subdivision  9  of  this  section  requires  a  bankrupt  to  submit 
to  an  examination  concerning  the  conducting  of  his  business,  the  cause  of  his 
bankruptcy,  etc.     The  right  to  examine  the  bankrupt  is  essential  to  a  due 

101.  In  re  Myers  (D.  C,  Ind.),  3  Am.  B.  E.  without  notice,  unless  otherwise  ordered.  Ex- 
760,  99  Fed.  691 ;  In  re  Bean  (D..C.,  Vt.),-  cept  as  hereinbefore  in  this  rule  pro-vdded, 
4  Am.  B.  E.  53,  100  Fed.  262;  In  re  Wilder,  at  or  after  the  first  meeting  of  creditors,  a 
3  Am.  B.  E.  761,  101  Fed.  104.  petition  and  schedules  or  other  papers  shall 

For  form  of  petition  to  amend  schedules  not  be  -amendied  in  any  material  matter,  ex- 
see  Hagar  &  Alexander's  Forms  in  Bank-  cept  on  an  application,  inad«  either  at  a 
ruptey  (2d  Ed.),  No.  108.  stated'  meeiting  or  hearing,  or  upon  motion 

Under  General  Order  11,  an  applicant  for  and  cause   shown,   after   due  notice   to   the 

leave  to  amend  his  schedules  must  state  the  adverse  party  or  the  creditor  or  other  (party 

cause   of  the   error   in  the  paper  originsflly  in  interest  to  be  affected  thereby.     In   case 

filed.     Matter  of  Brincat    (D.  C,  Ala.),  37  the  amendment  will  add  a  party  to  the  pro- 

Am.  B.  E.  587,  233  Fed.  811.  ceeding,  such  party  shall  be  entitled' to  notice 

102.  In  re  Heller,  Fed.  Cas.  6,339;  In  re  of  the  motion,  and  any  meeting  already 
Connell,  Fed.  Cas.  3,110;  In  re  Preston,  Fed.  noticed  may  be  adijourned  for  that  purpose. 
Oas.  11,392.  If  publication  is  begun  or  is  completed  when 

103.  In  re  Eaton  (D.  C.,  N.  Y.),  6  Am.  the  motion  for  the  amendment  adding /other 
B.  E.  531,  110  Fed.  731;  In  re  Eoyal  (D.  C.,  parties  is  made,  further  publication  as  to 
No.  Car.),  7  Am.  B.  E.  106,  112  Fed.  135;  such  parties  may  be  dispensed  with. 

In  re  Mudd,  2  N.  B.  N.  Eep.  710.  2.  AH   applications  for   amendlments   shall 

104.  In  re  Kittler  (D.  C,  Pa.),  23  Am.  be  made  by  a  verified  petition  addressed  to 
B.  E.  585,  176  Fed.  655.  the  referee,  and  the  amendments  desired  shall 

105.  In  re  Hawk  ( C.  C.  A.,  8th  Cir. ) ,  8  Am.  be  set  out  in  separate  schedules  or  paua- 
B.  E.  71,  114  Fed.  916.  In  re  Spicer  (D.  C,  graphs  and  in  such  a  way  as  to  bring  them 
N.  Y.),  16  Am.  B.  E.  802,  145  Fed.  431.  clearly    to    the-  attention    of    the    referee 

106.  In  re  McKee  (D.  C,  N.  Y.),  21  Am.  Similar  schedules  or  paragraphs  shall  also  be 
B.  E.  306,  166  Fed.  269.  incorporated  in  any  order  granting  amend- 

107.  Matter  of  Harrell  (D.  C,  N.  Oar.),  ments.  Copies  of  orders  which  amend  a  TOti- 
34  Am.  B.  E.  809,  222  Fed.  160.  tion    and    schedules,    duly    certified   by   the 

108.  See  ante,  p   262.  referee,  shall  be  forthwith  filed  with  the  clerk 

109.  Amendment  of  schedules;  practice.—  and,  if  then  appointed,  with  the  trustee 
1.  Prior  to  the  time  set  for,  or  before  the  (Eule  5,  Erie  County  District  Western  Dis- 
transaction  of  any  other  business  'at,  the  first  trict  of  New  York.)                  ' 

meeting  of  creditors,  a  petition  and  schedules  110.  As  to  the  examination  of  third  ner- 

or  other   papers  may  be  amended  and  new      sons,  see  discussion  under  §  21    post 
parties  may  be  brought  in,  as  of  course  and  ' 
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administration  of  the  law.  It  has  existed  since  the  very  earliest  of  the  English 
bankruptcy  laws.  The  present  English  law  provides  for  a  public  examination 
even  before  the  first  meeting  of  creditors."^  If  present  at  a  regular  meeting 
of  creditors,  the  bankrupt  may  be  sworn,  if  with  his  consent,  and,  while  there 
is  authority  the  other  way,^^^  without  his  consent  if  so  ordered  by  the  court  — 
this  under  the  general  powers  conferred  by  §  2  (15)  and  the  broad  phrasing 
of  the  subdivision  under  discussion.  The  clause  is  to  be  so  construed  as  to 
Tequire  the  bankrupt's  attendance  upon  a  hearing  of  objections  to  a  discharge, 
if  requested  by  the  creditors.  ^^*  The  purpose  of  an  examination  under  this 
provision  is  to  assist  in  the  administration  of  a  bankrupt's  property,  which 
the  court  undertakes  only  after  adjudication.^^*  And  the  obligation  of  a  bank- 
rupt to  submit  to  an  examination  involves  the  duty  of  answering  material 
questions  truthfully  and  as  intelligently,  connectedly  and  fully  as  mental 
equipment  will  permit. ^^* 

b.  Time  of  examination. —  Under  our  law,  the  examination  may  be  had  "  at 
the  first  meeting  of  creditors  or  at  such  other  times  as  the  court  shall  order." 
This  permits  an  examination  before  adjudication."®  The  intent  of  this  sub- 
division seems  to  be  that  creditors  may  have  an  examination  of  the  bankrupt 
at  any  time  during  the  pendency  of  his  proceedings.^"  This  permits  of  an 
examination  for  the  purpose  of  making  up  the  schedules,''^  or  to  lay  a  founda- 
tion for  objections  to  a  discharge. ^^®  Ah  examination  of  the  bankrupt  may 
be  had,  even  after  his  discharge,  to  ascertain  whether  he  has,  after  his  dis- 
charge, concealed  property  from  his  trustee. ^^"^  It  has  been  held  that  where 
a  bankrupt  is  present  he  may  be  examined  without  notice,**^  and  that  he  is  not 
entitled  to  witness  fees.^^^    An  examination  may  also  be  granted  though  the 

111.  Eng.  Act  of  1883,  §  16.    This  resem-  117.  In  re  Mellen   (D.  C,  N:  Y.),  3  Am. 

bles  our  requirement  for  an  examination  in  B.  E..226,  97  Fed.  326;  Matter  of  Bryant  (D. 

open    court    before    a    composition    may   be  C,  Pa.),  26  Am.  B.  R.  504,  188  Fed.  530. 

offered   §  1-2-a  118.  In  re  Franklin  Syndicate   (D.  C,  N. 

112. 'in  re  Price  (D.  C,  N.  Y.),  1  Am.-B.  Y.),  4  Am.  B.  R.  244,  101   Fed.  402.     Pur- 

R   419.  91  iFed.  635,  and  Bankr.  Act,  §  58-a  pose  of  making  up  schedules, 

(i).  119.  In  re  Price    (D.  C,   N.  Y.),   1   Am. 

lis.  In  re  Shanker   (D.  C,  Pa,),  15  Am.  B.  R.  419,  91  Fed.  605,  holding  that  but  one 

B    R.  109,  138  Fed.  862.  such  examination   should  (be  had.     See  also 

114'  In' re  Back  Bay  Automobile  Oo.    (D.  In  re  Melleii    (D.  C,  N.  Y.),  3  Am.  B.  R. 

C,  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679.  226,  97  Fed.  326. 

115.  Matter  of  Feller    (D.  C,  N.  Y.),  17  120.  In  re  Peters  (Ref.,  Mass.),  1  Am.  B. 

Am.  'B.  R.  7'85,   149  Fed.  244,  holding  that  R.  248. 

the  Jjankrupt  is  guilty  of  contempt  of  court  A  bankrupt  after  his  discharge  and  while 

if  he  persists  in  giving  Tsague,  contradictory  the  bankruptcy  proceedings  are  pending  un- 

and  evasive  answers  to  material  inquires.  determined  must  submit  to  an  ■  examination, 

IIG.  Cameron  v.  United  States  (IT.  S.  Sup.  at  the  instance  of  his  trustee,  as  to  the  afr 

Ct. )    231  U.  S.  710,  31  Am.  B.  R.  604,  58  L.  fairs    and    transactions    connected   with    the 

Ed.  '448;  Matter  of' Fleischer  (D.  C,  N.  Y.),  bankrupt  estate,  especially  where  he  has  been 

18  Am.  Bi  R.  194,  151  Fed.  89.  United  States  duly  subpoenaed  and  paid  the  attendance  fees 
V.  Lieberman  (C.  C,  N.  Y.),  23  Am.  B.  R.  of  an  ordinary  witness.  In  re  Westfall 
734,  176  F'ed.  161.  Bros.  &  Co.   (D.  C.,  Cal.,  Ref.),  8  Am.  B.  R. 

Contra  cases,  decided  before  the  question  431. 
was  settled  by  the  Cameron  case,  are  Skubin-  121.  Iij  re  Brandt,  Fed.  Cas.  1,812,  2  N.  B. 

sky  V.  Bodek  (C.  C.  A.,  3d  Cir.) ,  22  Am.  B.  R.  R.  215;  In  re  Bromley  &  Co.,  3  N,  B.  R.  386. 
689,  172  Fed.  332;   In  re  Thompson    (D.  C.  122.  In  re  Okell,  Fed.  Cas.  10,475,  2  Ben. 

Pa)    24  Am.  B.  R.  655,  179  Fed.  874;  In  re  144;  In  re  McNair,  Fed.  Cas.  8,907,  2  N.  B. 

Davidson   (D.  C,  Mass.),  19  Am.  B.  R.  833,  R.  219. 
158  Fed.  678;  In  re  Crenshaw  (D.  C,  Ala.), 

19  Am.  B.  R.  266,  155  Fed.  271. 
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creditor  asking  for  thie  same  has  not  filed  or  formally  proved  his  claim,^* 
unless  the  bankrupt  can  prove  that  the  claim  is  invalid.*^* 

c.  How  brought  on.— At  the  first  meeting  of  creditors,  -  the  referee  should 
ask  if  an  examination  of  the  baTnkrupt  is  desired,  and,  if  the  bankrupt  is 
present,  order  it  to  proceed.    If  the  bankrupt  is  absentj  a  direction  through  his 
attorney  will  usually  secure  his  presence.    If  he  is  obdurate,  the  referee  may, 
on  his  ovsm  motion  or  at  the  instance  of  the  trustee  or  any  creditor  whose  claim 
is  proveuj  make  an  order  requiring  his  attendance  for  examination,^^^  and  a 
failure  or  refusal  to  attend  may  be  reported  as  a  contempt.    If  the  bankrupt 
IS  confined  in  prison  or  a  State'  hospital  for  insane  criminals,  the  court  may, 
in  its  discretion,  grant  a  writ  of  habeas  corpus  ad  testificandum  compelling  the 
custodian  of  the  bankrupt  to  produce  him  for  examination.^^®    An  application 
for  an  order  for  the  examination  of  a  bankrupt  is  ex  parte,^''  and  may  be 
granted  at  any  time  before  the  final  disposition  of  the  proceedings,-'^*'  but  where 
an  examihati'om  already  had  is  apparently  full,  an  application  for  a  further 
examination  will  be  refused.-'^®    The  fact  that  one  creditor  has  examined  the 
bankrupt  is  no  reason  for  withholding  the  privilege  from  another.-'^"  A  court 
of  bankruptcy  has  no  power  to  make  an  order  of  arrest^  as  the  basis  of  extra- 
dition proceedings,  for  the  purpose  of  an  examination. -^^-^     The  proviso  clause 
of  this  subdivision  and  the  restrictions  as  to  time,  previously  noted,  are  the 
only  limitations,  other  than  a  sound  discretion,  on  the  granting  of  this  order. 
The  examination,  when  once  begun,  should,  however,  not  be  unnecessarily 
prolonged.     Nor,  after  the  completion  of  the  main  examination  and  the  excuse 
of  the  bankrupt,  should  he  be  recalled,  save  for  good  cause  shovsm. 

d.  Method  of  conducting. —  The  usual  method  of  question,  and  answer  is 
followed,  but  the  rules  of  evidence  are  not  the  same  as  on  ordinary  trials. 
The  examination  is  in  the  nature  of  an  inquisition,  and  great  latitude  is  allowed 
the  examiner. ■'^^  It  may  be  taken  down  in  narrative  form, 'or  in  the  form  of 
question  and  answer, ^^^  and  the  referee  may,  upon  the  application  of  the 
trustee,  authorize  the  employment  of  a  stenographer  for  that  purpose  and 
order  his  fees  paid  out  of  the  estate. ^^*  The,  fiction  that,  in  every  such  case, 
the  trustee  has  been  directed  to  employ  a  stenographer,  seems  quite  general 
throughout  the  country.  It  is  even  the  practice  to  employ  such  an  assistant 
w'here  there  is  no  estate  and  to  order  the  bankrupt  to  deposit  with  the  referee 

123.  In  re  Jehu  (D.  C,  Iowa),  2  Am.  B.  quashed  by  a  judge  of  another  court,  in  his 
E.  498,  94  Fed.  638;   In  re  Samuelsohn   (D.       discretion. 

C,  N.  Y.),  23  Am.  B.  E.  528,  1^4  Fed.  911.  127.  In   re   Macintire,    Fed.   Cas.    8.821,    1 

The  listing  by  the  bankrupt  in  his  veri-  Ben.  277. 

fied  schedules  of  a  debt  as  being  one  owed  by  128.  In  re  Solis,  Fed.  Oas.   13,165,  4  Ben. 

him  to  a  certain  person  is  prima  faeie  evi-  143;    In  re  Vetterlein,   Fed.   Oas.    16,926,   5 

dence  that  the  claim  exists  and'  is  provable  Ben.  7;  In  re  FureHe,  Fed.  Cas.  5,132,  5  N. 

against  the  estate,   and  is   aufScient,   unless  B.  R.   119. 

contradicted,  to  entitle  that  person  to  appear  129.  In  re  Fri^ie,  Fed.  Cas.  5,131,  13  N. 

in  the  examination  of  the  bankrupt.     In  re  B.  R.  349 ;   In  re  Isidor,  Fed    Cas    7  105    2 

Walker   (D.  C,  No.  Dak.),  3  Am.  B.  R.  35,  Ben.  123.                                                 '     '       ' 

^0,£f'i-S50.                       „,     ^        ,  130.  In  TO  Adams,  Fed.  Oas.  40,  3  Ben.  7; 

124.  In  re  Kmgsley,  Fed.  Cas.  7,818,  6  In  re  Gilbert,  Fed.  Cas.  5,410  1  Low  340- 
Ben.  300;  In  re  Winship,  Fed.  Oas.  17,878,  In  re  Vogel,  Fed.  Cas.  16  984  5  N  "b  r' 
7  Ben.  194;   In  re  Belden,  Fed.  Oas.   1,241,  393.                                                ' 

4  N.  B.  E.  194.  131.  In  re  Hassenbusch,  47  C    C,    A  -177 

125.  See  Form  No.  28;  see  also  Hagar  &  108  Fed.  35.  ^-  ^.  a.  iii, 
Alexander's  Bankruptcy  Forms  (2d  Ed.),  No.          132.  Matter  of  Horgan  &  Slattery   (C    0 

''l26.  In  re  Thaw   ,0.   C.  A„  3d  Cir.),  21       ^133' SnLl  ZJ-An\\Hj'\ 
Am.   B.   R.    561,    166   Fed.   71,   holding   also      39-a(9)  ^"=    ^*°'''"-  ^^'   § 

that  where  such  writ  is  issued,  it  may  be  134.  See  Bankr.  Act,  §  38-a(5). 
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a  sum  sufficient  for  that  purpose.  This  practice,  which  is  claimed  to  be  sanc- 
tioned by  General  Order  X,  and  is  usually  prescribed  in  local  rules,  is  clearly 
within  the  broad  powers  conferred  on  courts  of  bankruptcy  by  §  2  (15),  and 
has  now  been  ratified  by  usage.^^^  The  examination,  when  reduced  to  writing, 
should  be  read  over  by  the  bankrupt  and  subscribed  by  him,  but  it  has  been 
held  that  where  the  testimony  was  not -signed  by  the  bankrupt  it  could  be 
received  in  evidence  on  the  testimony  of  the  person  who  took  the  minutes.^^® 
A  bankrupt  has  the  right,  on  his  general  examination  at  the  first  meeting  of 
creditors,  or  at  any  other  esamination,  to  the  attendance  and  services  of 
counsel,^^''  but  it  is  clearly  improper  for  a  former  counsel  of  the' bankrupt  to 
conduct  his  examination  on  behalf  of  the  trustee. ^^®  Whether  a  bankrupt  may 
consult  counsel,  before  answering  a  question,  is  within  the  discretion  of  the 
examining  magistrate. ^^®  The  bankrupt  may  be  cross-examined,""  but  such 
cross-examination  should  be  conducted  as  directed  by  General  Order  No.  22, 
in  conformity  with  the  mode,  existing  in  courts  of  law."^  The  referee  has 
ample  power  to  administer  oaths  and  compel  the  production  of  documents,"^ 
and  need  not  issue  a  subpoena  duces  tecum  for  that  purpose,  nor  specify  in  the 
order  the  importance  of  their  production."^  He  should  enter  on  the  record 
any  objections  to  testimony  and  his  rulings  thereon,  and  any. offers  to  prove 
which  he  rules  out,  as  well  as  any  statements  of  counsel  or  the  bankrupt  when 
asserting 'the  latter's  constitutional  privilege.^**    Excluded  testimony  should 


135.  Testimony  taken  by  stenographer. — 
Rule  II  of  Eiiles  for  Western  District  of 
New  York,  Erie  District,  provides  that: 

1.  The  examination  of  the  i  fcankroipt  and 
other  witnesses  at  meetings  of  creditors  or 
otherwise,  and  all  testimony  offered  on  con- 
tested claims,  or  for  any  other  purpose,  will 
be  taken  dtown  by  the  official  stenographer 
in  the  form  of  question  and  answer,  and 
transcribed.  One  copy  thereof  will  be  in- 
serted in  the  record  book  of  the  referee  and 
the  other  copy  will  be  delivered  to  the  trus- 
tee. The  expense  of  thus  perpetuating  testi- 
mony will  be  a,t  the  rate  of  ten  cents  (10c.) 
a  folio  for  both  copies,  and  shall  be  paid  as 
follows:  Where  there  are  no  assets,  for  one 
reasonable  examination  on  one  day,  by  the 
bankrupt,  and  thereafter  by  the  creditor  or 
party  in  interest  for  whose  benefit  or  at  whose 
request  such^ examination  is  had;  where  there 
are  assets,  as  may  b4  ordered  toy  the  referee 
in  each  particular  case. 

2.  After  the  testimony  .has  been  trans- 
cribed the  attorney  in  charge  of  the  case  will 
produce  each  witness  (before  the  referee,  that 
such  testimony  may  be  signed  as  provided 
in  General  Order  XXII. 

3.  If  indemnity  is  not  demanded,  all 
moneys  advanced  by  the  referee  in  publish- 
ing or  mailing  notices,  or  for  traveling  i  ex- 
penses, or  for  procuring  the  attendance  of 
witnesses,  or  for  perpetuating  testiMony,  or 
otherwise.  Shall  he  paid  to  the  referee  prior 
to,  or  at  the  time  applioation  is  made  to  him 
for   the  report   or   certificate   called   for  by 

.  District  Rule  X. 

136.  Matter  of  Kaplan  Brothers  ( C.  C.  A., 
3d  ar.),  32  Am.  B.  R.  305,  213  Fed.  753; 
In  re  Bard'  (D.  C,  N.  Y.),  5  Am.  B.  R.  810, 
108  Fed.  208. 


137.  Good  V.  Kane    (C.   C.  A.,  8th  'Cir.), 

32  Am.  BT.  R.  19,  211  Fed.  956. 

138.  In  re  Teuthom  (Ref.,  Mass.),  5  Am. 
B. R.  767. 

139.  In  re  Tanner,  Fed.  Gas.  13,745^  1 
Low,  215;  In  re  Jackson,  Fed.  Oaa.,  7,562, 
2  Ben.  210;  In  re  Lord,  Fed.  Cas.  8,502,  3 
N.  B.  R.  243.  . 

140.  In  re  Levy,  Fed.  Cas.  8,296,  1  Ben. 
496;  In  re  Leachman,  Fed.  Cas.  8,157,  1 
N.  B.  R.  391 ;  In  re  Bragg,  Fed.  it)as.  1,799, 
5  Law  Rep.  232. 

141. 'Matter  of  Kinniaiie  Co.  (D.  C,  Ohio), 

33  Am.'  B.  R.  243,  217  Fed.  488. 

142.  Bankr.  Act,  §  38-a  (2)  ;  In  re  Stolo- 
way  V.  Katz  (D.  C,  Conn.),  28  Am.  B.  R. 
228,  195  Fed.  103. 

143.  In  re  Soloway  v.  Katz  (D.  C,  Conn,), 
28  Am.  B.  R.  2128,  195- Fed.  103. 

144.  The  practice  is  clearly  indicated  in 
the  following: 

"Referees  may  pass  upon  the  competency, 
materiality  and  relevancy  of  evidence  in 
matters  properly  before  them  fot  investiga- 
tion, and  shall  have  all  the  powers  of  the 
judge  concerning  the  admission  or  rejection 
thereof,  and  shall  note  on  the  record  all  ob- 
jections, the .  rulings  thereon  and  the  excep- 
tions which  may  be  taken;  and  in  cases  where 
testimony  is  excluded  they  shall  note  a  brief 
statement  by  the  party  offering  the  same  of 
the  facts  he  exipects  to  prove  thereiby. 
Referees  shall  limit  the  inquiry  before  them 
to  relevant  and  material  matters,  and  in  case 
an  examination  or  a  cross-examination  is  un- 
necessarily prolix,  or  im'properly  prolonged, 
the  referee  may,  in  his  discretion,  limit  the 
time  of  such  examination ;  or  he  may  impose 
costs,  including  the  fees  of  the  stenographer 
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be  taken  down  and  made  a  part  of  the  i;ecord  together  with  the  ruling  of  the 
referee  on  the  objections  and  the  exceptions  noted. "^  The  reason  for  this 
procedure  is  to  enable  the  judge  on  a  review  not  to  reverse  a  decision  made 
because  of  the  error  of  the  referee  in  excluding,  evidence,  but  to  enable  such 
judge  at  once,  without  reference  back  to  take  such  testimony,  to  determine  the 
issue  upon  the  proper  testimony,  disregarding  that  which  was  improper."* 

e.  Subject-matter  of  the  examination. —  This  is.  pointed  out  by  the  words  of 
the  statute,  i.  e.,  "  concerning  the  conducting  of  his  business,  the  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors  and  other  persons,  the  amount, 
kind,  and  whereabouts  of  his  property,  and,  in  addition,  all  matters  which 
may  affect  the  administration  and  settlement  of  his  ^estate."  Broader  phrases 
could  not  well  have  been  employed."''  A  bankrupt  may  be  required  to  dis- 
close to  the  trustee  the  combination  of  a  safe,"*  and  may  properly  be  a,sked 
whether  he  did  not,  shortly  before  his  bankruptcy,  sign  a  statejnent  upon 
the  strength  of  which  he  had  obtained  credit  and  merchandise  from  one  of 
his  present  creditors."®  But  the  examination  cannot  as  a  rule  be  extended  to 
property  acquired  after  the  filing  of  the  petition/^**  or  the  adjudication ;^^^ 
or  to  property  which  does  not  belong  to  the  bankrupt. ^^^  On  the  other  hand, 
it  is  not  limited  to  transactions  during  the  four  months'  period.  ^^^  The  differ- 
ence between  an  examination  under  this  subsection  and  one  under  §  21-a  should 
alwa:ys  be  borne  in  mind.  Suggestive  precedents  under  both  statutes  will  be 
found  in  the  foot-note. ^^* 


and    other    expenses,    upon    the    party    re- 
sponsible   for    the    improper    prolongation." 
(Rule  XXIV,  Western  District  of  New  York. ) 
'  145.  In  re  Lipset    (D.   C,  N.  Y.),   9  Am.- 

B.  R.  32,  119  Fed.  379;  In  re  Goltardi   (D. 

C,  Oal.),  7  Am.  B.  R.  723,  114  Fed.  328; 
Dressel  v.  North  State  Lumber  Co.  (D.  C.. 
N.  Car.),  9  Am.  B.  R.  541,  119  Fed.  531; 
In  re  Romaine  (D.  C,  W.  Va.),  14  Am.  B 
R.  785,  138  Fed.  837;  In  re  Sturgeon  (C.  C 
A.,  2d  Oir.),  14  Am.  B.  R.  681,  139  Fed.  608: 
Bank  of  Ravenswood  v.  Johnson  (C  C  A., 
4th  Cir. ) ,  16  Am.  B.  R.  206,  143  Fed.  463. 
A  contrary  conclusion,  disapproved  in  some 
of  the  above  cases,  was  reached  in  In  re  Wilde 
CD.  C,  N.  Y.),  11  Am.  B.  R.  714,  131  Fed. 
142. 

Stay  of  proceedings  to  determine  admis- 
sibility of  evidence. — ^A  reference  must  re- 
ceive all  the  evidence  offered  upon  a  hearing 
before  him,  noting  the  objections  made 
lihereto  and  may  refuse  to  stop  the  proceed* 
ings  land  certify  questions  raised  on  the  ob- 
jections to  the  testimony.'  Bank  of  Ravens- 
wood  v.  Johnson  (C.  C.  A.,  4th  Cir.),  16  Am. 
B.  R.  206,  143  Fed.  463. 

146.  In  re  Lipset '  (D.  C,  N.  Y.),  9  Am. 

B.  R.  32,  119  Fed.  379;  In  re  Romaine   (D 

C,  W.  Va.),  14  Am.  B.  R.  785,  138  Fed 
837. 

147.  In  re  Foerst  (D.  iC,  N.  Y.),  1  Am 
B.  R.  259,  93  Fed.  190. 

148.  In  re  Hooks  Smelting  Co.  (D.  C. 
Pa.),  15  Am.  B.  R.  83,  138  Fed.  954. 

149.  Matter  of  Jacdbs  &  Roth  (D.  C,  Pa.), 
18  Am.  B.  R.  728,  154  Fed.  988,  wherein  the 


court  said ;  "  It  is  not  to  be  intended  by  this 
to  state  that  a,  general  voyage  of  discovery 
is  to  be  authorized  covering  any  and  every 
period  of  the  bankrupt's  business  dealings 
and  transactions,  but  only  such  as  within  a 
reasonable  time  of  the  'bankrupt  proceeding 
can  fairly  Ibe  taken  to  shed  some  light  upon 
his  affairs  ait  that  time. 

150.  In  re  Hayden  (D.  C,  N.  Y.),  1  Am. 
B.  R.  670,  90  Fed.  199;  In  re  White,  2  N.  B. 
N.  Rep.  536.  But  see  In  re  Walton,  1  N. 
B.  N.  533 ;  In  re  Clark,  Fed.  Oas.  2,805,  and 
In   re  McBrien,   Fed.   Oas.    8,666. 

151.  In  re  Patterson,  Fed.-  Cas.  10,815,  1 
Ben.  508 ;  In  re  Levy,  Fed.  Cas.  8,296,  1  Ben. 
496. 

152.  In  re  Van  Tuyl,  Fed.  Cas.  16,880,  1 
N.  B.  R.  636. 

153.  In  re  Brundage  (D.  C,  Iowa),  4 
Am.  B.  R.  47,  100  Fed.  613. 

154.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  197;  In  re  CliflFe  (D.  C, 
Pa.),  3  Am.  B.  R.  257,  97  Fed.  540;  In  re 
Tudor  (D.  C,  Col.),  4  Am.  B.  R.  78,  100 
Fed.  796;  In  re  Kamsler,  2  N.  B.  N.  &  R. 
97,  97  Fed.  194;  In  re  Carley  (D.  C,  Ky), 
5  Am.  B.  R.  554,  106  Fed.  862;  People's 
Bank  v.  Brown  (C.  C.  A.,  3d  Cir.),  7  Am. 
B.  R.  475,  112  Fed.  652;  U.  S.  v.  Weohsler 
(D.  C,  N.  Y.),  16  Am.  B.  R.  1;  In  re  Bone- 
steel,  Fed.  Cas.  1,628;  In  re  Hoult,  Fed. 
Cas.  6,646;  In  re  Cooke,  Fed.  Cas.  3,168; 
In  re  Salkey,  Fed.  Cas.  12,252;  In  re  Camp- 
oell,  Fed.  Oas.  2,348;  In  re  Hatje.  Fed.  Cas. 
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f.  Unsatisfactory  answers. —  Persistent  evasion  or  refusal  on  the  part  of  a 
bankrupt  to  answer  material  questions  within  his  knowledge  will  be  considered 
as  contempt  and  be  punishable  as  'such.^^®  Thus,  under  the  former  law,  where 
the  bankrupts  had  concealed  a  large  sum,  and,  when  questioned,  "  had  told  all 
they  knew  on  the  subject,"  and  refused  to  answer  further  questions  because 
"  they  knew  no  more  about  the  matter,"  they  were  punished  for  contempt. ^^® 
And  under  the  present  law  it  is  held  that,  where  he  persistently  answers  "  I 
don't  know  "  to  questions  about  his  property,  which  he  must  and  evidently 
does  know,  and  could  answer  fully,  he  is  guilty  of  contempt.  ■'^^  From  unsatis- 
factory answers  and  other  evidence  the  conclusion  is  sometimes  drawn  that  the 
bankrupt  is  withholding  property  from  his  trustee. -^^^  A  bankrupt  may  be 
guilty  of  contempt  when  he  refuses  to  answer  questions  and  withdraws  from 
the  office  of  the  referee  ;^^®  and  his  testimony  may  be  rejected  where  it  is 
unworthy  of  credit.  ^^ 

g.  Criminating  questions. —  (1)  In  geneeal. —  The  once-mooted  question  as 
to  whether  the  words  "  but  no  testimony  given  by  him  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  proceeding  "  amount  to  the  privilege  against 
testifying  against  himself  guaranteed  by  the  Fifth  Amendmeoit  to  the  Consti- 
tution seems  no  longer  open.  It  is  now  well  settled  that  the  bankrupt  need  not 
answer  criminating  questions. ^^^    The  authorities  to  the  contrary  seem  not  to 


155.  In   re   Singer    (D.   C,   Pa.),   23   Am. 
B.   R.    28,    174   Fed.    208;    In   re   Fellerman 

(D.  C,  N".  Y.),  17  Am.  B.  R.  785,  149  Fed. 
244;  Matter  of  Levin  (D.  C,  N.  Y.),  11  Am. 
B.  R.   382,   131   Fed.   388;    Matter  of  Shear 

(D.  C,  N.  Y.),  32  Am.  B.  R.  833,  188  Fed. 
677. 

The  English  authorities  are  to  the  same 
effect.  Ex  parte  Legge,  17  Jurist,  415;  In  re 
Martin,  11  Jurist,  461;  Ex  parte  Lord,  10 
Mees.  &  W.  463;  In  re  Bradbury,  11  Jur.  189, 
14  C.  B.  15;  In  re  Taylor,  8  Ves.  328;  Ex 
parte  Nowlan,  6  Dumf.  &  East  118,  6  T.  R.  58. 
Committed  for  contempt. —  Where  a  bank- 
rupt, under  examination  before  a  referee,  per- 
sistently evaded  making  direct  answers  to 
questions  concerning  the  recent  sale  of  a 
house,  about  which  he  could  not  have  been 
ignorant,  and  it  becomes  necessary,  because 
of  such  conduct,  to  suspend  the  examination, 
he  will  be  committed  to  jail  for  contempt. 
In  re  Singer  (D.  C,  Pa.),  23  Am.  B.  R.  28, 
174  Fed.  208. 

Where  a  bankrupt's  whole  examination 
is  a  perfectly  transparent  case  of  duplicity, 
intentional  evasion  and  refusal  to  make  any 
explanation  of  the  facts  connected  with  his 
bajokruptcy,  under  the  pretense  of  ignorance 
and  stupidity,"  and  he  manifests  a  deliberate 
determination  to  conceal  all  the  material 
facts  within  his  knowledge,  he  will  be  ad- 
judged guilty  of  contempt  of  court  ajid  com- 
mitted to  jail.  In  re  Schuhnan  (D.  C, 
N.  Y.),  21  Am.  B.  R.  288,  167  Fed.  237,  affd. 
23  Am.  B.  R.  809,  177  Fed.  191;  U.  S.  v. 
Appel  (D.  C,  N.  Y.),  31  Am.  B.  R.  154,  211 
Fed.  495;  Matter  of  Kaplan  Brothers  (C.  C. 
A.,  3d  Cir.),  32  Am.  B.  R.  305,  213  Fed.  753. 
Evidence  insufficient  to  show  contempt. — 
Where,  upon  tEfe  examination  of  a  bankrupt 


before  a  special  commissioner  as  to  the  keep- 
ing of  a  cash  book  and  its  whereabouts,  he 
testified  that  he  last  saw  the  book  in  the 
office  of  the  firm  shortly  before  the  appoint- 
ment of  the  custodian,  and  did  not  take  it 
himself  but  left  it  where  he  saw  it,  and  there 
wias  no  certificate  of  the  -  special  commisr 
sioners  indicating  that  in  his  opinion  the  wit- 
ness testified  falsely  or  withheld  information, 
it  was  held  that  proceedings  to  punish  the 
bankrupt  for  contempt  should  be  dismissed. 
Matter  of  Cantor  (C.  0.  A.,  2d  Cir.),  32  Am. 
B.  R.  768,  215  Fed.  61. 

156.  In  re  Salkey,  Fed,  Cas.   12,253. 

157.  In  re  Gitkin  (D..  C,  Pa.),  21  .Am. 
B.  R.  113,  164  Fed.  71;  Matter  of  Kaplan 
Brothers  (C-  C.  A.,  3d  Cir.),  32  Am.  B.  R. 
305,  213  Fed.  753. 

158.  In  re  McCormick  (D.  C,  N.  Y.),  3 
Am.  B.  R.  340,  97  Fed.  566;  In  re  Schles- 
inger  (D.  C,  N.  Y.),  3  Am.  B.  R.  342,  97 
Fed.  935;  In  re  Deuell  (D.  C,  Mo.),  4  Am. 
B.  R.  60,  100  Fed.  633. 

159.  In  re  Vogel,  Fed.  Gas.  16,984,  5 
N.  B.  R.  393. 

160.  In  re  Tudor  (D.  C,  Col.),  4 'Am. 
B.  R.  78,  100  Fed.  796;  In  re  Leslie  (D.  C, 
N.  Y.),  9  Am.  B.  R.  561,  119  Fed.  406. 

161.  In  re  Scott  (D.  C,  Pa.),  1  Am.  B. 
R.  49,  95  Fed.  815;  In  re  Hathora  (Ref., 
La.),  2  Am.  B.  R.  298;  In  re  Rosser  (,D.  C, 
Mo.),  2  Am.  B.  R.  755,  96  Fed.  305;  In  re 
Feldstein  (D.  C,  N.  Y.),  4  Am.  B.  R.  321, 
108  Fed.  794;  In  re  Henschel  (Ref.,  N.  Y.), 
7  Am.  B.  R.  207;  In  re  S^ra  (D.  C,  N.  Y.), 
7  Am.  B.  R.  552,  114  Fed.  207;  In  re  Naoh- 
man  (D.  C,  S.  Car.),  8  Am.  B.  R.  180,  114 
Fed.  995;  In  re  Kantor  (D.  C,  N.  Y.),  9  Am. 
B.  R.  104,  117  Fed.  356;  U.  S.  v.  Goldstein 
(D.  C,  Va.),  12  Am.  B.  R.  755,  132  Fed.  789; 
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have  recognized  the  full  force  of  Covmselman  v.  Hitchcock.^*^  The  bankrupt 
may  even  assert  his  privilege  in  response  to  a  petition  that  he  be  ordered  to 
surrender  property.^*'  Although  a  bankrup't  has  a  right  to  claim  his  privilege 
against  self-incrimination,  there  must  be  some  basis  for  the  supposed  fear."* 
If  the  court  is  convinced  that  an  answer  to  a  question  cannot  by  any  poss-ibility 
criminate  the  bankrupt,  and  especially  if  he  does  not  swear  that  he  believes 
it  would,  it  is  the  duty  of  the  court  to  compel  him  to  answer. ^^  The  inhibition 
not  only  protects  the  bankrupt  from  the  disclosure  of  facts  which  would  tend 
to  prove  his  guilt,  but  also  from  disclosure  of  facts  which  might,  furnish  a 
clue  or  a  link  in  a  chain  of  evidence  by  which  a  criminal  oilense  might  be  made 
known."®  It  seems  that  the  protection  extends  only  to  a  prosecution  in  the 
Federal  courts."^  Section  860  of  the  Revised  Statutes,  (now  repealed)  in 
force  when  the  incriminating  testimony  was  given,  does  not  prevent  the  use 
of  such  testimony  in  the  prosecution  of  the  witness  for  perjury.^** 

(2)  Use  of  testimony  on  examination. —  It  is  provided  in  subdivision  9 
of  clause  a  of  this  section  that  no  testimony  given  by  the  bankrupt  on  examina- 
tion "  shall  be  offered  in  evidence  against  him."  It  has  held  that  full  effect 
may  be  given  to  the  immunity  provision  of  this  subdivision  by  confining  it  to 
the  testimony  •  given  thereunder, ^^  and  that  the  bankrupt  is  not  protected  by 
this  clause  against  the  use  of- his  testimony  given  upon  an  examination  where 
he  has  been  indicted  for  perjury  in  relation  to  the  bankruptcy  proceedings.^™ 


Carey  V.  Donohue  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  R.  210,  209  Fed.  328.  Contra: 
Mackel  v.  Eochester  (C;  C.  A.,  9th  Cir.),  4 
Am.  B.  E.  1,  135  Fed.  904. 

Concealing  property. —  A  bankrupt  may 
refuse  to  answer  questions  the  answers  tcT 
i^hich  would  tend  to  show  him  guilty  of 
the  offense  of  concealing. property  after  his 
adjudication  under  §  29-b  of  the  bankruptcy 
act.  U.  S.  V.  Goldstein  (D.  C,  Va.),  12  Am. 
B.  E.  755,  132  Fed.  789.  -  '^ 

Larceny. —  The  bankrupt  oannot  be  com- 
pelled to  give  testimony  which  might  ex- 
pose him  to  a  prosecution  for  larceny.'  In 
re  Henschel   (Ref.,  N.  Y.),  7  Am.  B.  E.  207. 

Waver. —  The  filing  of  a  voluntary  peti- 
tion in  bankruptcy  is  not  a  waiver  of  the 
constitutional  provision.  In  re .  Hathorn 
(Eef.,  La.),  2  Am.  B.  E.  298. 

162.  142  U.  S.  547,  35-  L.  Ed.  lllO.  See 
also  Brown  v.  Walker,  161  U.  S.  591,  40 
L.  Ed.  819. 

163.  In  re  Glassner  (Eef.,  Md.),  8  Am. 
B.  E.  184. 

164.  Matter  of  Tobias,  Greenthal  &  Men- 
delaon  (D.  C,  N.  Y.),  31  Am.  B.  E.  889,  215 
Fed.  815. 

165.  Matter  of  Levin  (D.  C.,  N.  Y.),  11 
Am.  B.  E.  382,  131  Fed.  388;  In  re  Hess 
(D.  0.,  Pa.),  14  Am.  B.  E.  559,  136  Fed. 
988;  In  re  Walsh  (D.  C,  S.  Bak.),  4  Am. 
B.  E.  693,  104  Fed.  518. 

166.  Edelstein  v.  United  States  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  E.  649,  149  Fed.  633. 

167.  In  re  Nachman  (D.  C,  S.  Car.),  8 
Am.  B.  E.  180,  114  Fed.  995;  In  Common- 
wealth V.  Ensign,  227  U.  S.  592,  30  Am.  B.  E. 
408,  57  L.  Ed.  658,  in  which  it  was  held  that 
the  provisions  of  the  fifth  amendment  applies 
only  to  proceedings  in  the  federal  courts. 


168.  Section    860    of    the    U.    S.    Revised 

Statutes  saved  the  right  to  use  incriminat- 
ing testimony  in  the  prosecution  of  a  wit- 
ness for  perjury  for  any  legitimate  purpose 
in  establishing  the  ohalrge .  Blade.  The  use 
of  such  testimony  was  not  limited  to  merely 
proving  that  it  was  in  fact  given.  On  the 
prosecution  of  a  bankrupt  for  perjury  in  two 
bankruptcy  proceedings,  testimony  given  in 
one  bankruptcy  proceeding,  not  tending  to 
establish  perjury  in  the  other,  was  held  to 
be  inadmissible  to  establish-the  crime  charged 
in  the  other  proceeding.  Cameron  v.  United 
States  (U.  S.  Sup.  Ct.),  231  U.  S.  710,  31 
Am.  B.  E.  604,  58  L.  Ed.  448,  revg.,27  Am. 
B.  E.  657,  113  C.  C.  A.  20,  192  Fed.,  548. 

169.  Ensign  V:  Pennsylvania,  227  U.  S. 
592,  30  Am.  B.  R;  408,  57  L.  Ed.  658;  Glick- 
stein  V.  United  States,  222  U.  S.  139,  27  Am; 

B.  R.  786,  56  L.  Ed.  128'. 

Among  the  cases  contra  are:  Mackel  v. 
Rochester  (C.  C.  A.,  9th  Cir.),  4  Am.  B.  R. 
1,  102  Fed.  314;  In  re  Franklin  Syndicate 
Co.  (D.  C,  N.  Y.)  4  Am.  B.  E.  511,  114 
Fed.  205;  In  re  Sapiro  (D.  C,  Wis.),  1  Am. 
B.,R.  296,  92  Fed.  340. 

Cross-examination. —  A  bankrupt  may  be 
cross-examined  as  to  any  matter  he  has 
voluntarily  sworn  to  in  his  petition  or 
schedules  or  testimony,  and  must  answer 
pertinent  questions  relative  thereto.  In  re 
Walsh  (D.  C,  S.  Dak.),  4  Am.  B.  E.  693:  104 
Fed.  518. 

170.  Cameron  v.  United  States,  231  U.  S. 
710,  31  Am.  B.  E.  604;  revg.  s.  c.  (C.  C.  A., 
2d  Cir.),  27  Am.  B.  E.  657,  192  Fed.  548,  113 

C.  C.  A.  20;  Wechler  v.  United  States  (C.  C. 
A.,  2d  Cir.),  19  Am.  B.  R.  V  158  Fed.  579, 
revg.  16  Am.  B.  E.  1;  Daniels  v.  United 
States  (C.  C.  A.,  6th  Cir.),  27  Am.  B   R  790 
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Neither  does  the  clause  protect  him  against  the  use  of  his  testimony  where  he 
is  charged  with  contempt  in  refusing  to  give  testimony."^  This  provision  does 
not  exempt  a  bankrupt  from  prosecution  for  an  imlawful  act  concerning  which 
he  voluntarily  testifies,  but  only  provides  that  his  testimony  so  given  cannot 
be  used  against  him  on  such  prosecution."^ 

(3)  Use  OF  bankeupt's  BOOKS. —  The  books  of  a  bankrupt  in  the  possession 
of  the  trustee  or  a  receiver  are  not  "  testimony  "  within  the  meaning  of  sub- 
division 9,  and  they  may  be  used  against  him.-^'^  He  may  not  be  compelled  to 
produce  books  rightfully  in  his  possession,  for  use  in  criminal  proceedings 
against  him,  but  the  declaration  of  the  rule  in  the  Johnson  case  would  seem  to 
permit  their  use  where  they  have  been  transferred  to  the  possession  of  his  trustee 
in  one  eou-rse  of  the  proceeding. ^^*  Where  a  bankrupt  asserts  his  constitutional 
privilege  against  an  order  compelling  him  to  produce  books  of  account  alleged 
to  contain  incriminating  evidence  the  books  should  be  produced  so  as  to  enable 
the  court  or  referee  to  determine  whether  they  do  in  fact  contain  such  evidence ; 
the  court  or  referee  may  then  make  an  order  protecting  the  bankrupt  from  the 
use  of  such  evidence,  and  at  the  same  time  enable  the  trustee  to  obtain  other 
necessary  information  from  such  books.  "^  If  the  bankrupt  surrenders  his  books 
without  protest  or  claim  of  constitutional  privilege,  he  waives  such  privilege' so 
far  as  such  books  are  concerned."*  ' 

h.  Effect  of  §  14-b  (6).— The  amendatory  act  of  1903  makes  the  bankrupt's 
refusal  "  to  obey  any  lawful  order  or  to  answer  any  material  question  approved 
by  the  court  "  an  objection  to  a  discharge.     The  new  clause  is  clearly  aimed  at 


196   Fed.   459;    Matter   of   Kaplan   Brothers 
(C.  C.  A.,  3d  Cir.),  32  Am.  B.  R.  305,  213 

Fed.  7S3;  United  States  v.  Brod  (C.  C,  Ga.), 

23  Am.  B.  K.  740,  176  Fed.  165 ;  Edelatein  v. 

United  States   (C.  C.  A.,  8th  Cir.),  17- Am. 

B.  R.  649,  149  Fed.  636.    See  contra,  U.  S.  v. 

Simon   (D.  C,  Wash.),  17  Am.  B.  R.  41,  146 

Fed.  89. 

171'.  Matter  of  Kaplan  Brothers  (C.  C.  A., 

3d  Cir.),  32  Am.  B.  R.  305,  213  Fed.  753. 

172.  Burrell  v.  State,  194  U.  S.  572,  12  Am. 
B.  R.  132,  48  L.  Ed.,  1122,  aflfg.  27  Mont.  282, 
70  Pac.  982;  United  States  v.  Simon  (D.  C, 
Wash.),  17  Am.  B.  R.  41,  146  Fed.  89;  Edel- 
stein  V.  United  States  (C.  C.  A.,  8th  Cir.),  17 
Am.  B.  E.  649,  149  Fed.  636.  It  was  held  in 
the  case  of  Commonwealth  v.  Ensign  (Super. 
Ct.,  Pa.) ,  40  Pa.  Super.  Ct.  157,  22  Am.  B.  E. 
797,  that  the  schedules  of  the  bankrupt  and 
books  offered  by  him  are  to  be  considered  as 
voluntarily  offered. 

173.  Ensign  v.  Commonwealth,  227  U.  S. 
592,  30  Am.  B.  R.  408,  57  L.  Ed.  658. 

Use  of  books  of  bankrupt  in  possession  of 
leceiver. —  Iilthe  case  of  United  States  v. 
Halstead  (Ct.  of  App.  Dist.  Col.),  38  App. 
D.  C.  69,  27  Am.  B.  R.  302,  it  was  held  that 
-the  use  before  a  grand  jury  of  books,  papers 
and  records  of  a  bankrupt  which  had  been 
taken  possession  of  by  a  receiver  in  bank- 
ruptcy, pursuant  to  an  order  of  the  bank- 
ruptcy court,  and  which  contained  the  record 
and  accoimts  with  respect  to  the  matters 
charged  in  an  indictment  against  the  bank- 
rupt, is  no  violation  of  the  Fifth  Amendment 
of  the  Constitution,  providing  that  no  person 


shall  be  compelled  to  be  a  witness  against 
himself.  See  also  Matter  of  Harris,  221  U.  S. 
274,  26  Am.  B.  R.  302,  55  L.  Ed.  732. 

Use  of  bankrupt's  books  in  prosecution 
for  concealment  of  assets. —  Books  of  a  bank- 
rupt which  have  been  transferred  to  his 
trustee,  although  against  his  will,  may 
properly  be  produced  before  a  grand  jury 
and  before  the  petit  jury  at  a  trial  under 
an  indictment  for  concealing  money  from  his 
trustee,  since  the  use  of  such  books  does  not 
compel  the  bankrupt  to  be  a,  witness  against 
himself.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  57  L.  Ed.  919 ;  Compare 
United  States  v.  Rhodes  (D.  C,  Ala.),  32  Am. 

B.  R.  528,  212  Fed.  518;  People  v.  Swarts, 
etc.  (III.),  8  Am.  B.  R.  487,  24  Nat.  Corp. 
Rep.  263;  Matter  of  Kanter  &  Cohen  (D.  C, 
N".  y.),  9  Am.  B.  R.  104,  117  Fed.  356. 

As  to  the  use  of  the  bankrupt's  schedules  in 
evidence  see  ante,  p.  259. 

174.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  57  L.  Ed.  919,  where 
Justice  Holmes  remarks  that:  "A  party  is 
privileged  from  producing  the  evidence,  but 
not  from  its  production.  The  transfer  by 
bankruptcy  is  no  different  from  a  transfer 
by  execution  of  a  volume,  with  a  confession 
written  on  the  fly  leaf." 

175.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B. 
R.  559,  134  Fed.  109;  Matter  of  Hark   (D. 

C,  Pa.),  14  Am.  B.  R.  624,  136  Fed.  986; 
Matter  of  Rosenblatt  (D.  C,  Pa.),  16  Am. 
B.  R.  306,  143  Fed.  663. 

176.  Matter  of  Tracy  &  Co.  (D.  C,  N. 
Y.),  23  Am.  B.  R.  438,  177  Fed.  532. 
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the  difficulty  mentioned  in  the  preceding  paragraph.  Its  constitutionality  was 
questioned  even  in  advance  of  its  becoming  the  lav?*^^^  But  the  proceeding  for 
a  discharge  is  not  a  criminal  proceeding,  and  the  protection  of  the  vpitness 
extends  to  criminal  proceedings  only.  The  privilege  of  a  discharge  is  not  a 
natural  right,  or  a  right  of  property,  but  is  a  matter  of  favor  to  be.  acicepted 
upon  such  terms  as  Congress  sees  fit  to  impose.  Hence  this  provision  does 
not  violate  the  constitutional  immunity."* 

i.  Effect  of  false  swearing.-^  This  subject  and  the  right  to  use  the  bank- 
rupt's examination  as  a'  means  to  prevent  his  discharge  is  discussed  in  detail 
later."*    • 

j.  Examination  of  third  persons. —  §  7-a  (9-),  previously  discussed,  has  to  do 
only  with  the  examination  of  the  bankrupt.  The  procedure  on  and  the  subject- 
matter  and  effect  of  the  examination  of  other  witnesses,  and  the  bankrupt,  too, 
for  that  matter,  under  §  21-a,  will  be  found  in  another  place. ^^^ 

177.  See  editor's  note  In  re  Feldstein  (D.  179.  See  discusiaon  under  Sections  Four- 
€.,  N.  y.),  4  Am.  B.  R.  321,  103  Fed.  269.      teen  and  Twenty-nine  of  this  work. 

But  see  cwiitra,  In  re  Nachman    (D.  C,  S.  180.  See  discussion  under  Section  Twenty- 

Car.),  8  Am.  B.  R.  180,  114  Fed.  995.  one. 

178.  In  re  Dresser   (C.  C.  A.,  2d  Qir.),  16 
Am.  B.  B.  561,  145  Fed.  1021. 


SECTION  EIGHT. 


§  8.  Death  or  Insanity  of  Bajikrupts.—  a.  The  death  or  insanity  of 
a  bankrupt  shall  not  abate  the  proceedings,  but  the  same  shall  be 
conducted  and  concluded  in  the  same  manner,  so  far  as  possible,  as 
though  he  had  not  died  or  become  insane:  Provided,  That  in  case  of 
death  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower 
and  allowances  fixed  by  the  laws,  of  the  state  of  the  bankrupt's 
residence. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §  12,  R.  S.,  §  5090;  Act  of  1800,  §  45. 

In  Eng.:     Act  of  1883,  §  108. 
Cross-references:    To  the  law:     §§  4,  5-a. 

To  the  General  Orders:     None. 

To  the  Forms:     None. 


SYNOPSIS   OF   SECTION. 

DEATH     OR     INSANITY     OP     BANKRUPTS. 

I.  Comparative  Legislation,  273. 

n.  Effect  of  Bankrupt's  Death  or  Insanity  on  the  Proceeding,  274. 

a.  In  general,  274. 

b.  On  right  to  discharge,  274. 

in.  Effect  on  Statutory  Rights  of  Widow  and  Children,  275. 

a.  In  general,  275. 

b.  Dotver  and  statutory  allowances,  275. 


I.    COMPARATIVE  LEGISLATION. 

There  is  at  present  no  substantial  difFerence  between  the  English  and  Amer- 
ican statutes,  save  that  the  English  section  provides  for  the  contingency  of 
death  only.^  But  in  Englarid  the  court  may,  in  its  discretion,  refuse  to  pro- 
ceed.^ The  English  practice  also  permits  the. service  of  process  on  the  personal 
representatives  of  the  debtor,  if  he  dies  before  such  service.^  Our  law,  in 
providing  that  there  shall  be  no  abatement  after  a  petition  filed,  seems  to 
warrant  this  practice.    The  analogous  section  in  our  .statute  of  1800  provided 

1.  Eng.  Bankr.  Act.  of  1883,  §  108.  145,  under  the  act  of  1869,  with  In  re  Walker, 

2.  Compare  In  re  Obbard,  24  L.  T.  N.  S.      54  L.  T.  N.  S.  682,  under  that  of  1883. 

3.  Ex  partb  Hill,  4  Morrell,  281. 
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only  for  the  due  distribution  of  assets  in  case  of  death  "  after  any  commission 
in  bankruptcy  sued  forth."  The  statute  of  1867  was  permissive,  not  manda- 
tory, and  was  applicable  only  "  after  the  issue  of  the' warrant "  (in  this  being 
identical  with  that  of  1800),  but 'had  no  provision  relative  to  insanity  or  con- 
cerning dower  or  allowances.* 

II.    EFFECT  OF  BANKRUPT'S  DEATH  OR  INSANITY  ON  THE  PR0CEEDINGS.5 

a.  In  general. —  The  language  of  this  section  is  mandatory.  The  proceeding 
"  shall  not  abate  "  and  "  shall  be  conducted  and  concluded  in  the  same  manner, 
as  far  as  possible,"  as  though  the  debtor  had  not  died  or  become  insana  It 
was  held  under  the  former  law  that  involuntary  proceedings  abated  on  the 
death  of  the  alleged  bankrupt  before  the  trial,  but  not  if  the  adjudication  had 
been  made,  even  though  the  warrant  had  not  been  issued.®  But  the  rule  was 
different  where  one  of  two  or  more  partners  died  after  the  filing  of  a  petition 
against  the  copartnership.''  Under  the  present  statute  the  filing  of  a  petition 
begins  "  the  proceedings,"  and  there  can  be  no  abatement  thereafter,*  and  there- 
fore the  death  of  a  bankrupt  after  the  filing  of  an  involuntary  petition,  but 
before  the  adjudication,  does  not.  abate  the  proceedings,®  nor  does  his  4eath 
before  the  service  of  process  upon  iim  effect  such  result.-''*  Likewise,  if  a  party 
committed  an  act  of  bankruptcy  while  sane,  and  by  reason  of  such  act  the  court 
obtained  jurisdiction,  it  can  continue  the  ■  proceedings,  notwithstanding  the 
subsequent  insanity  of  the  bankrupt."  The  rule  as  to  non-abatanent  is  the 
same  whether  the  cause  be  death  or  insanity,  but,  if  the  latter, .  a  committee 
ad  litem  should  be  appointed.-^  This  section  applies  to  a  corporation  seeking 
to  defeat  bankruptcy  proceedings  by  a  voluntary  dissolution  begun  after  the 
filing  of  the  petition.^* 

b.  On  right  to  discharge.—  The  decisions  under  the  previous  law  to  .the  effect 
that  a  discharge  could  not  be  granted  where  the  bankrupt  had  died  after  the 

4.  Act  of  1867,  §  12;  R.  S.,  §  5,090.  11.  In  re  Kehler    (C.   C.  A.,  2d  Cir,),   19 

5.  As  to  the  adjudication  on  bankru'ptcy  of  Am.  B.  R.'  513,  162  Fed.  674,  revg.  18  Am. 
estates  of  decedent's  see  discussion  under  §  4,       B.  R.  596,  153  Fed.  235. 

ante.  As  to  the  effect  of  the  death  or  insanity  Where  the  defense  is  insanity  at  the  time 
of  a  partner  on  the  right  to  adjudicate  the  of  the  commission  of  the  alleged' act  of  bank- 
estate  of  the  partnership  in  bankruptcy,  see  ruptcy,  the  issue  of  insanity  must  be  tried 
discussion  under  §  5,  ante,                 "  in  the  bankruptcy  court,  and  while  an  adjudi- 

6.  Frazier  v.  McDonald,  Fed.  Cas.  5,073;  cation  of  his  insanity  by  a  State  court  after 
In  re  Litchfield,  Fed.  Cas.  8,385.  the  filing  of  the  petition  in  bankruptcy  may 

7.  Hunt  V.  Pooke,  Fed.  Cas.  6,896.  Com-  be  prima  facie  evidence  of  the  fact,  it  does 
pare  Ex  parte  Hall,  1  De  Gex,  332.'  not   conclude   the  bankruptcy   court.      In   re 

8.  In  re  Hicks  (D.  C,  Vt.),-6  Am.  B.  R.  Ward  (D.  C,  N".  J.),  20  Am.  B.  E.  482,  161 
182,  107  Fed.  910;  Matter  of  Spalding  (C.  Fed.  755.  As  to  effect  of  findings  of  a  State 
C.  A.,  2d  Cir.),  14  Am.  B.  R.  129,  137  Fed.  court  upon  inquisition  issued  to  determine 
1,020,  revg.  13  Am.  B.  R.  223  on  other  sanity  of  an  alleged  bankrupt,  see  In  re  Ward 
grounds;  Shute  v.  Patterson  (0.  C.  A.,  8th  (D.  C,  N.  J.),  28  Am.  B.  R.  29,  194  Fed.  174 
Cir.),  17  Am.  B.  R.  99,  147  Fed.  509;  Matter  12.  Compare  In  re  O'Brian,  2  N.  B.  N. 
of  Agnew  and  iSherman  (D.  C,  N.  Y.),  35  Rep.  312;  In  re  Burka  (D.  C,  Tenn  )  5 
Am.  B.  R.  709,  225  Fed.  650.  Am.  B.  R.  848,  107  Fed.  674. 

The  word  "bankrupt"  in  this  section  re-  13.  Scheuer  v.  Smith,  etc.,  Co.   (C.  C.  A., 

fers  to. a  person  against  whom  a  petition  has  5th  Cir.),  7  Am.   B.  R.  384,  112  Fed.  407; 

been  filed,  as  well  as  one  who  has  already  White  Mountain  PapeV  Co.  v.  Morse   (C.  C. 

been  adjudicated  a  bankrupt.     In  re  Larkin  A.,   1st  Cir.),   11    Am.   B.   R    633     127   Fed 

(D.  C,  N".  Y.),  21  Am.  B.  R.  711,  168  Fed.  643. 

100.  Prior  dissolution  proceedings. —  For  a  dis- 

9.  Partridge  V.  Andrews  (C.  C.  A.,  3d  Cir.),  cussipn  of  the  effect  of  dissolution  proceed- 
27  Am.  B.  R.  388,  191  Fed.  325;  In  re  Hicks  ings  begun  prior  to  bankruptcy  proceedines 
(D.  C,  Vt.),  6  Am.  B.  R.  182,  107  Fed.  910.  see  §  4,  ante.                          ^    ^  v              e  . 

10.  Shute  V.  Patterson  (C.  C.  A.,  8th  Cir.), 
17  Am.  B.  R.  99,  147  Fed.  509. ' 
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adjudication,  are  no  longer  applicable/*  for  the  reason  that  such  cases  rested 
on  the  requirement  of  that  law  that  the  bankrupt  should,  when  applying  for 
his  discharge,  take  a  certain  oath.  No  such  oath  is  now  necessary,  and  a  dis- 
charge will  be  granted,  though  the  requiremeint  calling  for  the  personal  presence 
of  the  bankrupt  cannot  be  complied  with.^^  It  is  only  possible  to  successfully 
oppose  the  discharge  by  proving  one  of  the  acts  described  in  section  fourteen  of 
the  bankruptcy  act,  and  such  proof  may  be  made  whether  the  bankrupt  is  sane 
or  insane,  living  or  dead.-^* 

III.  EFFECT  OF  STATUTORY  RIGHTS  OF  WIDOW  AND  CHILDREN. 

a.  In  general. —  The  proviso  protects  the  rights  of  dower  and  allowance, . 
granted  to  the  widow  and  children  under  State  statutes.  The  clause  is  a  new 
enactment,  but  it  does  not  change  existing  law."  The  doctrine  rests  on  the 
principle  that  the  trustee's  title  is  charged  with  the  same  liens  and  burdens, 
whether  actual  or  inchoate,  as  was  the  bankrupt's.  It  is  not  material  that 
previous  to  the  bankruptcy  proceedings  but  within  the  four  months'  period,  the 
husband  had  assigned  his  property  for  the  benefit  of  creditors,"  or  that  he  died 
after  the  vesting  of  title  in  the  trustee.^®  But  the  family  has  nothing  in  the 
nature  of  a  lien  and  may  not  enforce  their  rights,  where  the  bankrupt  dies  after 
the  trustee  has  wholly  or  partially  administered  the  estate,  and  the  property  has 
passed  into  the  hands  of  purchasers.^"  It  has  been  held  that,  notwithstanding 
the  reference  in  this  section  to  the  laws  of  the  State  of  the  bankrupt's  residence, 
a  wife's  right  of  dower  in  lands^ituated  in  another  State  is  protected,  although 
the  laws  of  the  State  where  the  bankrupt  lives  have  abrogated  the  right  of 
dower.  This  conclusion  is  reached  by  reasoning  that  the  wife  was  entitled  to 
such  dower  rights  independent  of  the  bankruptcy  act  and  that  this  section 
is  not  restrictive  but  simply  saves  such  rights.^^ 

b.  Dower  and  statutory  allowances. —  What  would  be  the  effect  of  this  clause 
provided  the  rights  or  allowances  were  not  actually  inchoate  at  the  time  the 
proceedings  began,  has  not  yet  been  decided ;  the  words  used  would,  however, 
seem  sufficient  to  cover  such  a  case.^^    The  rule  as  to  dower  applies  to  allowances 

14.  In  re  O'Farrell,  .Fed.  Cas.   10,446 ;   In  Vt. ) ,  7  Am.  B.  R   121   111  Fed.  523 ;  Compare 

rp  Ounike   Fed   Cas   5  868.  In  re  McKenzie     C.  C.  A.,  8th  Cir.),  15  Am. 

15   In  re  Parker    (Ref ,  Kan.),  1  Am.  B.  B.  R.  679,  142  Fed!  383,  affg.  13  Am.  B.  R. 

R.  lis      Se  alo  under  Barfcr.  Act,  §14.  227,  132  Fed.  IM;  Matter  of  Scott  (C.  C.  A., 

16.  In  re  Miller   (D.  C,  Pa.),  13  Am.  B.  7th  Cm)    33  Am.  B   R   53 
■p    ua    -[^t  Woil    1  ni7  20.  Hull  V.  Dicks,  235  U.  S.  584,  34  Am. 

17    Porter  V    Lazeir,  109  U.  S.  84,  27  U  B.  R.  1    59  L.  Ed   372 
Ed.  865;  In  re  Shaeffer  (D.  C.  Pa.),  5  Am.  21.  Thomas  v  Woods  (C   C.  A.,  8th  Cir.), 

BR  248   105  Fed   352  23  Am.  B.  R.  132,  173  Fed.  585. 

'is'  Ass'ienment  for  benefit  of  creditors  pre-  22.  But  see  Hawk  v.  Hawk  (D.  C.,  Ark.), 

cedL  baSptcV--  ^ere  a  bankrupt,  who  4  Am.  B.  R   463,  102  Fed.  679   holding  that 

has  madfa  geSerll  assignment  for  the  benefit  under  a  statute  providing  that  a  wife  when 

of    creditors^  within    four   months   of    bank-  granted  a  divorce  against  her  husband  shall 

ruptcy,  dies  before  the' proceeds  of  his  estate  be    entitled    to    one-third    of   the    husbands 

are   distributed   to    creditors,   his   widow   is  prsonal  property  absolutely,  the  w.fe  had  no 

'Intitled  under  section  8  of  the  bankruptcy  claim  on  the  assets  of  her  husband's  estate 

act  to  the  share  allowed  her  under  the  State  in  bankruptcy  while  the  divorce  proceeding 

statute;  Matter  of  Scott  (C.  C.  A.,  7th  Cir.),  was  still  pending. 
35  Am.  B.  R.  746,  226  Fed.  201.  Inchoate  right  of  dower.-The  proviso  of 

19  Hull  V  Dicks  (U.  S.  Sup.  Ct.),  235  section  8-a,  that  in  case  of  the  death  of  a 
TT  s'  '584  34  Am  B  R.  1,  59  L.  Ed.  372;  bankrupt  pending  the  proceedings,  the  widow 
Par^ife  V  Andrews  (C.  C.  A.,  3d  Cir.),  and  children  shall  be  entitled  to  all  rights' 
27  Am  B  R  388  191  Fed  325;  In  re  New-  of  dower  and  allowance  fixed  by  the  laws  ot 
ton  (D  0  Conn)  10  Am.  B.  R.  345,  122  the  State  of  the  bankrupt's  residence,  was  in- 
Fed  10'3-  'in  re  Dicks  (D.  C,  Ga.),  28  Aft.  tended  simply  to  preserve  such  rights  as 
B   R   845    198  Fed   293;  In  re  Slack  (D.  C,  already  existing,  and  where  a  bankrupt  is 
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to  a  widow  or  children  granted  by  the  State  statutes.  The  beneficiaries  take 
them,  as  if  there  had  Been  no  bankruptcy.  Where  such  allowances  are  author- 
ized by  'State  statutes  the  bankruptcy  court  may  make  them.^^  If  the  wife  of 
a  bankrupt  consents  to  the  sale  of  real  estate  free  from  her  dower,  she  is 
entitled  to  the  value  of  such  dower  as  fixed  by  the  laWs  of  the  State  of  the 
bankrupt's  residence.^* 

living    his    wife    may    assert    her    right   of  Ohio),    9    Am.    B.    E.    389,    119    Fed.    976. 

dower  in  his  real  property  in  accordance  with  Contra:  In  re  Seabolt   (D.  C,  N.  'Car.),   8 

the  State  law.    Thomas  v.  Woods  (0.  0.  A.,  Am.  B.  K.  57,  61,  113  Fed.  766. 

8th  Cir.),  23  Am.  B.  R.  132,  173  Fed.  585.  24.  In  re  Forbes   (Eef.,  Ohio),  7  Am.  B. 

23.  In  re  Newton   (D.  C,  Ct.),  10  Am.  B.  R.  42. 
R.  345,  122  Fed.  103;  In  re  Parschen  (D.  C, 


SECTION  NINE 


PROTECTION  AND  DETENTION  OF  BANKRUPTS. 

§  9.  Protection  and  Detention  of  Bankrupts. —  a  A  bankrupt  shall 
be  exempt  from  arrest  upon  civil  process  except  in  the  following 
cases:  (1)  When  issued  from  a  court  of  bankruptcy  for  contempt  or 
disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State  cojirt 
having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or 
claim  from  which  his  discharge  in  bankruptcy  would  not  be  a  release, 
and  in  such  case  he  shall  be  exempt  from  such  arrest  when  in  attend- 
ance upon  a  court  of  bankruptcy  or  engaged  in  the  performance*  of 
a  duty  imposed  by  this  act. 

b  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by  or 
against  a  person,  and  before  the  expiration  of  one  month  after  the 
qualification  of  the  trustee,  upon  satisfactory  proof  by  the  affidavits 
of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  af  business  to 
avoid  examination,  and  that  his  depature  will  defeat  the  proceed- 
ings in  bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him  to 
bring  such  bankrupt  forthwith  before  the  court  for  examination.  If 
upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court 
or  a  judge  thereof  that  the  allegations  are  true  and  that  it  is  neces- 
sary, he  shall  order  such  marshal  to  keep  such  bankrupt  in  custody 
not  exceeding  ten  days,  but  not  imprison  him,  until  he  shall  be 
examined  and  released  or  give  bail  conditioned  for  his  appearance  for 
examination,  from  time  to  time,  not  exceeding  in  all  ten  days,  as 
required  by  the  court,  and  for  his  obedience  to  all  lawful  orders  made 
in  reference  thereto. 


Analogous  provisions:    In  V.  S.:    As  to  (a),  Act  of  1867,  §  26,  R.  S.,  §  5107;  Act  of  1800, 
§§  22,  38,  60;  As  to  (b).  Act  of  1867,  §  40,  E.  S.,  §  5024. 
In'EBg.:    As  to  (a).  Act  of  1883,  §9(1). 
Cross-references:    To  the  law:    §§  1  (4),  2(13),  (15),  10,  ll-a,  17,  63.    Compare,  also,  R.  S., 
§§  752,  753. 
To  the  General  Orders:    XIl,  XXX. 
To  the  Forms:   None. 
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SYNOPSIS   OF    SECTION. 

PROTECTION    AND    DETENTION  .  OP    BANKRUPTS; 

I.  Comparative  Legislation;  Scope  of  Section,  278. 

a.  Analogous  provisions.,  278. 

b.  Scope  of  section,  278. 

II.  Protection  of  Bankrupts,  279. 

a.  When  right  to  protection  begins  and  ends,  279. 

b.  On  what  depends,  279.  • '  ^ 

c.  Kind  of  liability,  280- 

d.  Practice,  280. 

^^e.  General  Order  XXX,  280. 
in.  Detention  of  Bankrupts,  281. 
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•  I.     COMPARATIVE   LEGISLATION;    SCOPE   OF   SECTION. 

a.  Analogfous  provisions. —  The  corresponding  clause  in  the  English  act  of 
1883  applies  both  to  protection  from  arrest  and  to  the  stay  of  suits.  Under 
that  act  a  bankrupt  from  the  moment  of  the  receiving  order  is  immune  from 
arrest  on  civil  process.^  Our  first  statute  exempted  the  bankrupt  from  arrest 
for  forty-two  days  —  this,  to  give  ample  time  for  his  examination  —  no  niatter 
what  the  character  of  the  indebtedness,  and  from  an  arrest,  based  on  a  debt 
owing  before  the  bankruptcy  during  the  pendency  of  the  proceeding.  The  law 
of  1867  differed  little  from  the  present  law,  save  in  omitting  entirely  the  two 
excepted  classes  stated  in  subheads  (1)  and  (2).  Minor  differences  will  be 
discussed  later. 

b.  Scope  of  section. —  This  section  has  undoubtedly  a  threefold  purpose: 
(a)  to  preserve  unimpaired  the  authority  of  the  court  of  bankruptcy  over  the 
persons  of  the  parties  to  the  proceeding,  (b)  to  protect  the  debtor  from  imprison- 
ment on  all  civil  suits  in  which  the  remedy  will  be  barred  by  the  subsequent 
discharge,  and  (c),  as  incidental  to  the  first  purpose  and  analogous  to  that 
expressed  in  §  10,  to  detain  a  bankrupt  in  the  district  when  there  seems  a 
likelihood  of  his  departing  from  it.  There  are  two  kinds  of  protection  from 
arrest,  (a)  the  absolute  right,  which  existed  at  common  law,  i.  e.,  while  in 
attendance  on  court  or  engaged  in  performing  a  duty  imposed  by  the  bankruptcy 
act,  and  (b)  the  qualified  right,  which  may  not  exist  as  against  a  liability  to 
which  a  discharge  is  not  a  release,  or  a  warrant  or  order  of  commitment  based 
upon  a  bankrupt's  contempt  or  disobedience  of  the  lawful  orders  of  a  court  of 
bankruptcy.  The  section  itself,  is  somewhat  narrower  than  its  supplement, 
General  Order  XXX.^  This  same  discrepancy  existed  under  the  former  laws.^ 
Section  9-a  which  restricts  the  immunity  of  a  bankrupt  to  debts  which  would 
be  released  by  a  discharge,  and  General  Orders  No.  12  and  30,  which  relate  to 
practice  only,  and  announce  no  rule  as  to  the  effect  of  a  discharge,  are  in  pari 

1.  Eng.  Bankr.  Act  of  1883,  §  9(1,  2).  8.  See   §   26,   Law   of   1867,   with   General 

2.  In  re  Baker  (D.  C,  Kan.),  3  Am.  B.  R.      Order  XXVII,  under  that  law. 
101,  96  Fed.  954. 
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materia  and  should  be  construed  as  a  -whole.*  But  §  9-b  should  not 
be  confounded  with  §  11-a;  nor  should  the  right  to  detain  tite  person  be  con- 
fused with  the  right  to  seize  that  person's  property.''  And  jurisdiction  to  protect 
from  arrest,  which  is  similar  to  the  jurisdiction  to  restrain  proceedings  which 
may  result  in  arrest,  should  always  be  clearly  distinguished  from  it.®  It  should 
be  noted  also  that  the  General  Order  XXX  refers  only  to  cases  where  the  bank- 
rupt has  been  actually  imprisoned,  while  General  Order  XII  relates  to  pro- 
tection from  an  arrest  not  yet  accomplished., 

II.    PROTECTION  OF  BANKRUPTS. 

a.  When  right  to  protection  begins  and  ends. —  The  right  of  protection  con- 
ferred by  subsection  a,  is  personal  to  the  bankrupt.  By  §  1  (4),  a  person  who 
files  a  petition  or  one  against  whom  a  petition  is  filed  is  from  the  moment  of 
filing  a  bankrupt.  Thp  section  provides  for  protection  of  the  bankrupt  only 
during  the  period  covered  by  the  pendency  of  thebankruptcy  proceedings  during 
which  jurisdiction  is  conferred  on  the  bankruptcy  court  to  protect  the  bankrupt 
from  arrest  on  a  provable  debt  until  a  discharge  has  been  granted  or  refused.^ 
The  right  is  not  available  after  he  ceases  to  be  a  ba^nkrupt,  i.  e.,  when  he  is  dis- 
charged.* The  exemption  from  arrest  when  in  attendance  upon  a  court  of 
bankruptcy,  as  construed  by  General  Order  XII,  continues  until  final  adjudica- 
tion upon  his  application  for  a  discharge.  The  bankrupt  is  entitled  to  the 
exemption,  not  merely  on  the  particular  occasions  when  he  is  actually  in  attend- 
ance in  court  but  during  the  whole  period  during  which  he  may  attend  or  has 
duties  to  perform  in  reference  to  tho  estate.®  The  period  of  protection,  there- 
fore, is  not,  as  a  rule,  longer  than  eighteen  months;  but  may  be,  as  where  a 
contest  develops  on  the  application  for  the  discharge.  It  is  conceivable,  also, 
that  a  petitioner  may  prolong  the  time  by  delaying  the  adjudication.  But  the 
court  can  impose  terms  on  granting  orders  of  protection,  and  an  effort  to  extend 
the  time  would  be  quickly  checked. 

b.  On  what  it  depends. —  Protection,  as  a  rule,  is  granted  only  to  bankrupts. 
It  has  been  held,  however,  that,  under  the  comiHon  law,  the  right  of  jproteetion 
extends  to  witnesses,-^"  and  to  parties,  including  creditors,  while  attending  bank- 
ruptcy proceedings."  The  protection  given  to  such  persons  is,  however,  only 
that  which  is  always  allowed  to  those  in  attendance  on  a  court,  or  in  going  and 
coming  to  the  court,  in  response  to  its  summons  or  maiidate.  The  court  may 
grant  the  protection  on  the  terms  that  the  bankrupt  give  security  that  he  will 
obey  all  orders  of  the  court  and  not  depart  from  its  jurisdiction.^^  Pending 
a  petition  to  review  an  order  denying  a  petition  to  revoke^  a  discharge,  the 
court  may  restrain  the  arrest  of  the  bankrupt  based  upon  a  claim  coming  within 
clause  a  of  this  section.^*     The  term  "  arrest "  as  used  in  this  section  is  not 

A.   TTt.i+P.1   States  ex  rel    KeUev  v.  Peters  B.  E.  594,  98  Fed.  576;  In  re  Dresser  (D.  C.,- 

(D   C?ml22'Am.l.  E   177,  lie  Fed.  613.  N.  Y.),  10  Am.  B.  E.^  ^  Fed.  915. 

5.  Consult  also  under  §§  2,  3  and  69.  10.  Lamkin  v.   Starkey,   7   Hun    (N.  Y.), 

6   See   under    S    11,    and    compare    In    re  479.                                                               ^    , 

Walker    Fed    Cas.    17,060;   In  re  Hazelton,  11.  Ex  parte  List,  2  Ves.  &  B   373;  Parker 

Fed   Cas    6  287  v.  Hotchkiss,  1  Wall.  Jr.  269;  Matthews  v. 

7.'  Herschinan  v.  Bolster  (Sup.  Ct.,  Mass.),  Tufts,  87  N   Y.  568 

220  Mass.  137,  33  Am.  B.  K.  747,  107  2Sr.  E.  12.  In  re  Lewensolm  (D.  D.,  K  Y.),  3  Am. 

543  B.  E.  594,  98  Fed.  576;  In  re  Dresser  (D.  C., 

%.  In  re  Dole,  Fed.  Oas.  3,964,  11  Blatchf.  N.  Y.)    10  Am   BE.  270,  124  Fed.  915. 

499:    In    re    Kimball,    Fed.    Cas.    7,768,    6  13.  In  re  Chandler   (D.  C,  111.),  13  Am. 

Blatchf.  292;  In  re  Wiggers,  Fed.  Cas.  17,623.  B.  E.  614,  135  Fed.  853. 

9.  In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am. 


280  Pbotection  and  DETENTioisr  or  BjirNKE.tJi'TS.  [§  9-a. 

confined  to  the  original  taking  into  custody  but  applies  to  a  continued  detention. 
Thus  he  may  be  released  after  the  adjudication  where  he  was  under  arrest  at 
the  time  thereof."  The  phrasing  of  General  Order  XXX  seems  to  limit  to 
voluntary  bankrupts  the  right  to  protection  from  an  arrest,  already  made. 
Under  the  policy  of  the  law,  as  indicated  by  §  1  (1),  this  right,  howeiver,  is 
equally  available  to  involuntary  bankrupts.^® 

c.  Kind  of  liability. —  The  bankrupt  is  entitled  to  protection  from  process 
from  a  State  court  where  the  debt  or  claim,  for  the  enforcement, of  which  the 
process  is  issued,  would  be  released  by  the  discharge  in  bankruptcy^  -  Where 
the  claim,  though  provable,  is  not  dischargeable,  the  bankrupt  is  not  protected 
from  arrest.^®  The  dischargeability  of  debts  is  discussed  in  detail  under  section 
17,  post.  How  far  the  determination  of  a  court  ^)f  bankruptcy  on  the  ques- 
tion whether  the  debt  is  dischargeable,  should  be  followed  by  a  State  court, 
is  for  the  latter  court  to  decide.  It  may  thus  happen  that,  during  the  bank- 
ruptcy proceedings,  a  debtor  will  be  protected,  only  to'  find  the  discharge  of 
no  avail  when  pleaded  in  habeas  corpus  in  a  State  court  on  a  subsequent 
arrest."  Where  the  application  is  for  the  protection  against  arrest  while  in 
attendance  or  while  performing  some  duty  prescribed  by  the  act,  the  dis- 
chargeability of  the  debt  is  not  material.^ 

d.  Practice. —  When  the  application  for  protection  is  made  before  arrest,  it 
often  takes  the  form  of  a  petition  for  a  stay,  on  the  theory  that  the  order  of 
arrest  is  a  step  in  a  suit ;  and,  if  so,  it  will  be  in  accordance  with  the  practice 
indicated  under  section  11.  Where,  however,  the  bankrupt  desires  protection 
against  arrest  generally,,  the  proper  method  is  to  apply  for  an  order  of  pro- 
tection. This  order  can  be  granted  by  the  referee. ■'^^  It  is  a  matter  of  right, 
but  extends  only  to  process  resting  on  debts  which  are  dischargeable,  and 
should  be  in  terms  so  limited.  If  the  bankrupt  has  already  been  arrested  and 
he  applies  for  release  on  the  ground  that  the  debt  is  dischargeable,  comity 
suggests  an  application  in  the  first  instance  to  a  State  court.^**  But  such  an 
application  may  be' made  to  a  Federal  court.^^  Where  a  bankrupt  wilfully 
disobeys  an  order  made  in  proceedings  supplementary  to  execution,  a  sub- 
sequent order  of  the  bankruptcy  court,  restraining  hisi  arrest  upon  civil 
process,  does  not  prevent  his  commitment  by  a  State  court  as  punishment  for 
disregard  of  its  authority .^^ 

e.  General  Order  XXX. —  The  practice  is  well  outlined  in  General  Order 
XXX.^^  Where  the,  reason  for  the  application  is  that  the  bankrupt  may  attend, 
an  examination  or  perform  any  other  duty  under  the  act,  either  method  of 
affording  protection  is  available,  and  the  application"  should  be  made  to  the 

14.  Turgeon   v.   Emery    (D.    C,   Me.),   25  18.  United    States    ex    rel.    Mansfield    v. 

Am.  B.   E.   694,   182   Fed.    1016;   People  ex  Flynn  (D.  C,  N.  Y.),.23  Am.  B.  E.  294,  179 

rel.  Taranto  v.  Erlanger    (D.  C,  N.  Y.),  13  Fed.  316. 

Am.  B.  E.  197,  132  Fed.  883.  19.  See  In  re  Marcus   (C.  C.  A.,  1st  Cir.), 

A  contrary  conclusion  was  reached  in  In  5  Am.  B.  E.  365,  105  Fed.  907,  which  con- 
re  Claiborne  (D.  C,  N.  Y.),  5  Am,  B.  E.  812,  tains  a  form  for  an  order  of  prohibition. 
109  Fed.  74.  Compare  also  forms  under  "  Supplementary 

16.  See  under  the  law  of  1867,  In  re  Wig-  Forms,"  post,  and  see  Hagar  &  Alexander's 

gera.  Fed.  Cas.  17,623;  In  re  Williams,  Fed.  Bankruptcy  Forms   (2d  Ed.),  Nos.  143,  144 

Cas.   17,700.  20.  Scott  v.  McAleese   (C.  C.  A."  3d  Cir.)' 

16.  In  re  Baker  (D.  C,  Kan.),  3  Am.  B.  E.  1  Am.  B.  E.  650,  93  Fed.  656. 

101,  96  Fed.  954;  In  re  Marcus  (C.  C.  A.,  1st  21.  In  re  Seymour,  Fed.  Cas    12  684 

Cir.),  5  Am.  B.  E.  365,  105  Fed.  907.  22.  In  re  Fritz    (D.   C,  N    Y  )'    18  Am 

17.  Compare  In  re  Tinker   (D.  C,  N.  Y.),      B.  E.  244,  152  Fed.  562.  ' 

3  Am.  B.  E.  580,  99  Fed.  79,  with  Colwell  V.  23.  See    General    Order    XXX    and    cases 

Tinker,  6  Am.  B.  E.  434,  35  N.  Y.  Misc.  330,      thereunder,  post. 
72  N.  Y.  Supp.  505. 
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referee.  But,  if  any  of  the  bankrupt's  debts  are  not  discbargeabld,  the  order 
of  protection  should  be  limited  in  time  and  the  body  of  the  bankrupt  returned 
to  the  jailer  as  soon  as  the  examination  is  completed. or  the  duty  performed; 
unless  the  arrest  post-dated  the  petition,  when,  it  seems,  he  should  be  discharged 
from  imprisonment.^  No  protection  can  be  afforded  by  any  other  court  to  a 
debtor  under  arrest  for  contempt  or  disobedience  of  the  lawful  orders  of  a 
court  of  bankruptcy.  Whether,  on  a  Contested  application,  the  court  will  go 
behind  the  face  of  the  papers,  was  a  disputed  question  under  the  former  act.^^ 
The  better  opinion  seems  to  be  that  it  will,  i.  e.,  that  it  is  the  character  of  the 
debt  which  is  the  subject  of  investigation  and  the  court,  being  a  paramount 
court,  should  hear  all  disputed  facts.  This  view  seems- in  accordance  with  the 
provisions  of  General  Order  XXX. 

III.     DETENTION  OF  BANKRUPTS. 

a.  Purpose  of  subsection. —  It  is  apparent  that  the  purpose  of  subsection  h 
of  this  section  is  to  provide  a  means  to  keep  the  bankrupt  within  the  district, 
if  the  court  is  satisfied  that  he  is  about  to  leave  it  to  avoid  examination.^® 
The  law  of  1867  contained  no  aiialogous  clause^''  and  his  detention  was  not 
authorized  save  before  adjudication  in  an  involuntary  case,^^  and  then  only  as 
incident  to  a  seizure  of  the  bankrupt's  property  similar  to  that  now  authorized 
by  §§  3-e  and  69-a.  The  warrant  and  its  purpose  were  more  like  the  writ  of 
rie  exeat,  referred  to  in  the  next  paragraph. ^^  The  present  section  is,  however, 
for  a  very  different  purpose.  That  the  bankrupt  is  about  to  depart,  that  he 
intends  thereby  to  avoid  examination,  and  that  his  departure  will  tend  to  defeat 
the  proceedings  in  bankruptcy,  must  satisfactorily  appear.  Otherwise,  a 
warrant  under  this  subsection  cannot  be  issued. 

b.  Practice. —  The  limitations  here  are  important.  Such  an  application 
can  be  made  only  between  the  time  of  filing  the  petition  and  the  expiration 
of  one  month  after  the  qualifications  of  the  trustee;  and  the  bankrupt,  if 
taken  into  custody,  can  be  detained  only  ten  days.  The  affidavits  of  two 
persons  are  necessary;  they  must  show  facts,  not  opinions,  and  must  be 
reasonably  conclusive.  The  bankrupt  cannot  be  actually  imprisoned.  Within 
these  limitations  and  on  a  showing  of  the  facts  indicated  in  the  last  para- 
graph, the  judge  may,  on  petition  or  motion,  issue  a  warrant.  The  bankrupt 
can,  it  seems,  move  for  his  release,  or  give  bail.  As  soon  as  the  ten  days 
have  elapsed,  he  must  be  released.  There  seems  to  be  no  prohibition  on  second 
or  other  like  applications,  but  the  court  will  not  permit  the  use  of  this  process 
to  become  persecution.     The  similarity  between  the  detention  here  authorized 

'  and  that  made  effective  through  the  writ  of  ne  exeat  will  be  recognized.^"*  The 
latter  is  however,  not  limited  to  a  detention  for  the  purpose  of  examination. 
It  has  been  held  that  a  court  of  bankruptcy  may,  under  the  broad  powers 

24  See    first    sentence    of    General    Order      proceeding;  "  and  the  reasoti  for  the  change 
*^  oee    iiiBK       .  ^^  ^j^^  statement  of  the  conferees  on  the  part 

25  'compare  In  re  Robinson,  Fed.  Cas.  U,-      of  the  House.     Cong.  Record,  55th  Congress, 
939-' In  re  J    H.  Kimball,  Fed.  Cas.  7,769,      Vol.  1,  p.  7,205. 

and  other  like  cases,  with  In  re  Williams,  27.  See  Act  of  1867,  §  40;  U.  S.  Rev.  Stat. 

Fed.  Cas.  17,700,  and  In  re  Alaberg,  Fed.  Cas.       §  5024,  po.t.^   ^^^^^^  ^^^  ^^^^   ^^^ 

26.  See  §  46  of  the  Torrey  Bankruptcy  Bill,  29.  Griswold  v.  Hazard,  141  U.  S.  260,  35 

S    1035    FiftT-flfth  Congress,  introduced  by  L.  Ed.  678.                           ,      .    ,           ,^  ^ 

Senator  Lindsay  on  March  22,   1897,  under  30.  See  R.  S.  §§  717,  5024.    And  consult  In 

whlc^a  ba^mpt  miS  have  been  detained  re  Hale,  Fed.  Cas.  5,911 ;  In  re  Hadley,  F6d. 

if  "his  departure  will  delay  or  hinder  the  Cas.  5,894;  In  re  McKibben,  Fed.  Cas.. 8,859. 
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conferred  by  §  2  (15)^^  grant  such  a  writj  and  tMs-procedure  will  usually 
be  resorted  to.  But  a  warrant 'cannot  be  issued  under  this  subsection  solely 
as  a  basis  for  extradition  proceedings  in  another  district  to  bring,  the  bank- 
rupt to  the  district  in  which  the  detention  wari'ant  has  been  issued.*? 
Where  a  bankrupt  arrested  under  a  writ  of  ne  exact  regtio  is,  released  upon 
giving  a  bond  conditioned  upon!  his  remaining  constantly  within  the  jurisdic- 
tion of  the  court,  his  absence  from  the  district  from  time  to  time  without  leave 
of  the  court,  is  a  breach  of  the  bond.^^ 


31.  In  re  Lipke  (D.  C,  N.  Y.),  3  Am.  B. 
E.  569,  98  Fed.  970;  In  re  Cohen  (D.  C.,  111.), 
14  Am.  B.  R.  355,  136  Fed.  999;  Matter  of 
Berkowitz  (D.  C,  N.  J.),  22  Am.  B.  R.  231, 
173  Fed.  1012.  As  to  sufficiency  of  affidavit 
to  obtain  a  writ  of  ne  exeat,  see  Hoffsch- 
laeger  Co.  v.  Young  Nap  ID.  C.,  Hawaii),  2 
U.  S.,  D.  C,  Hawaii  103,  12  Am.  B.  E.  510. 

Expiration  of  ten-day  limit. —  Where  the 
bankrupt  is  arrested  and  examined^  under  the 
provisions  of  this  subsection  and  the  ten-day 
limit  is  about  vto  expire,  the  court  may  issue 
a  writ  in  the  nature  of  a  writ  ne  exeat  to 
restrain  him  from  departing  from  the  juris- 


diction.    In  re  Cohen  (D.  C,  111.),  14  Am. 
B.  E.  355,  136  Fed.  999. 

Order  authorizing  issuance  of  writ. —  The 
irregularity,  if  any,  in  failing  to.  enter  a 
formal  order  authorizing  the  issuance  of  a 
writ  ne  exeat,  may  be  cur§d  by  the  entry  of 
an  order  nunc  pro  time.  Matter  of  Berkowitz 
\M.  C,  N.  J.),  22  Am.  B.  E.  231,  173  Fed. 
1012.  '  •■■ 

:    32.  In  re  Ketchum    (C.   C.  A.,  6th,  Cir.), 
5  Am.  B.  R.  532,,  108  Fed.  35. 

33.  In  re  Appel  (C.  C.  A.,  1st  Cir.),  20 
Am.  B,  E.  890,  163  Fed.  1002. 
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EXTRADITION  OF  BANKRUPTS. 

§  10.  Extradition  of  Bankrupts. —  a  Whenever  a  warrant  for  the 
apprehension  of  a  bankrupt  shall  have  been  issued,  and  he  shall  have 
been  found  within  the  jurisdiction  of  a  court  other  than  the  one  issuing 
the  warrant,  he  may  be  extradited  in  the  same  manner  in  which  persons 
under  indictment  are  now  extradited  from  one  district  within  which  a 
district  court  has  jurisdiction  to  another. 


Analogous  provisions:     None. 

Cross-references:     To  the  law:     §§  2(13)    (14)    (15),  9,  29-b,  41-a. 

To  the  General  Orders:    None. 

To  the  Forms:   None. 


SYNOPSIS   OF   SECTION. 
I.    EXTEADITION  OF  BANKRUPTS. 

« 

I.  Extradition  of  Bankrupts,  283. 

a.  When  a  bankrupt  may  be  extradited,  283. 

b.  Practice,  284. 


I.     EXTRADITION  OF  BANKRUPTS. 

a.  When  a  banfaupt  may  be  extradited. —  This  section  is  new  to  the  present 
bankniptcj  act.  Extradition  proceedings  can  be  instituted  under  this  section 
only  when  a  warrrant  for  the  apprehension  of  a  bankrupt  has  been  issued,  as 
when  he  has  committed  one  of  the  offenses  mentioned  in  §  29-b,  or  has  been 
adjudged  in  contempt  under  §  2  (13)  (15),  or  §  41-a.  The  court  has  no 
jurisdiction  to  issue  a  warrant  of  arrest  as  a  basis  for  extradition  proceedings 
to  bring  the  bankrupt  before  the  court  for  examination  after  he  has  departed 
from  the  district  and  settled  in  another  jurisdiction.^  He  must  also  be  found 
in  the  district  whence  extradition  is  sought.  This  implies  positive  identifica- 
tion. Further  than  this,  however,  the  court  need  not  go.  The  mere  produc- 
tion of  the  warrant,  authenticated  either  in  writing  or  orally,  appears  to  be 
sufficient.  In  this,  extradition  in  bankruptcy  seems  to  differ  from  extradition 
for  crime.^  ^ 

1    In  re  Ketchmn   (C.  C.  A.,  6th. Cir.),  5      Ian  v.  Wilson,  127  U.  S.  540,  32  L.  Ed.  223; 
Am'  Tl   n   ^2   108  Fed   35  In  re  Wolf,  27  Fed.  606;  In  re  Hasenbusch, 

»-  Co^pare'in  re  Dana    68  Fed.  886;  Cal-      47  C.  C.  A.  177,  108  Fed.  35. 
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b.  Practice. —  By  the  terms  of  this  section,  the  practice  on  extradition  in 
bankruptcy  is  assimilated  to  that  provided  by  §  1014  of  the  Kevised  Statutes.* 
The  bankrupt  is  brought  in  on  a  warrant  issued-  by  a  commissioner  on  com- 
plaint under  oath;  he  may  deny  identity,  or  that  the  warrant  was  issued,  or, 
if  issued,  that  it  was  for  his  apprehensipn.  ,  The  commissioner  must  either 
discharge  him  or  commit  him  to  custody.  If  the  latter,  he  may  be  admitted 
to  bail.  If  no  bail  is  offered,  he  must  be  taken  before  the  judge,  who,  after 
inquiry  into  the  facts,  may  either  release  him  or  grant  an  order  or  warrant 
for  removal.  And  the  marshal  will  then  deliver  him  into  the  custody  of 
the  court  which  issued  the  original  warrant  of  arrest.* 

3.  This  seetioji  is  as  follows :  of  the  offense.  Copies  of  the  process  ^hall 
"  §  1014.  For  any  crime  or  offense  against  he  returned  as  speedily  as  may  be  into  the 
the  United  States,  the  offender  may,  by  any  clerk's  oflSce  of  such  court,  together  with  the 
justice  or  judge  of  the  United  States,  or  by  recognizances  of  the  witnesses  for  their  ap- 
any  commissioner  of  a  circuit  court  to  take  pearance  to  testify  in  the  case.  And  where 
bail,  or  by  any  chancellor,  judge  of  a  su-  any  offender  or  witness  is  committed  in  any 
preme  or  superior  court,  chief  or  first  judge  district  other  than  that  where  the  offense  is 
of  common  pleas,  mayor  of  a  city,  justice  of  to  be  tried,  it  shall  be  the  duty  of  the  judge 
the  peace,  or  other  magistrate,  of  any  State  of  the  district  where  such  offender  or  witness 
where  he  may  be  found,  and  agreeably  to  the  is  imprisoned,  seasonably  to  issue,  and  of  the 
usual  mode  of  process  against  offenders  in  marshal  to  execute,  a  warrant  for  his  re- 
such  State,  and  at  the  expense  of  the  United  moval  to  the  district  where  the  trial  is  to  be 
States,  be  arrested  and  imprisoned,  or  bailed,  had." 

as  the  case  may  be,  for  trial  before  such  court  4.  For  practice   and  forms,   see  works  on 

of  the  United  States  as  by  law  has  cognizance  Federal  Procedure. 


SECTION    ELEVEN. 


SmTS  BY  AND  AQAINST  BANKRUPTS. 

§  11.  Suits  By  and  Against  Bankrupts. —  a  A  suit  which  is  founded 
upon  a  claim  froni  which  a  discharge  would  be  a  release,  and  which 
is  pending  against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him,  shall  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  .petition ;  'if  such  person  is  adjudged  a  bankrupt,  such 
action  may  be  further  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  or,  if  within  that  time  such  person  applies  for  a 
discharge,  then  until  the  question  of  such  discharge  is  determined. 

h  The  court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt. 

c  A  trustee  may,  with  the  approval  of  the  court;  be  permitted  to 
prosecute  as  trustee  any  suit  commenced- by  the  bankrupt  prior  to 
the  adjudication,  with  like  force  and  effect  as  though  it  had  been  com- 
menced by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bankrupt 
estate  subsequent  to  twO'  years  after  the  estate  has  been  closed. 


Analogous  provisions:     In  TJ.  S.:     A's  to  right  to  maintain  an  action  against  a  bankrupt, 
Act  of  1867,   §  21,  R.  S.,  §  5105;   Act  of  1841,  §  5;  As  to  stay  of  suits  against  a 
'bankrupt.  Act  of  1867,  §  21,  R.  S.,    §  5106;  As  to  continuance  of  pending  suits  by 
trustee,  Act  of  1867,   §§   14,  16,  ft.  S.,   §   5047;   Act  of  1841,  §§  3,  5;  Act  of  1800, 
§  13;  As  to  limitations  of  actions  against  the  trustee,  Act  of  1867,  §§  2,  14,  E.  S., 
§§  5056,  5057. 
In  Eng.:     Ab  to  stays',"  Act  of  1983,  %  10(2). 
Cross-references:    To  the  law:    As  to  jurisdiction  of  bankruptcy  court  to  issue  such  orders 
as  may  be  necessary  to  enforce  provisions  of  Act,  §  2(7)    (15). 
Exemption  from  arrest  except  order  issued  from  a  court  of  bankruptcy,  §  9-a  ( 1) . 
Jurisdiction   of  district  courts  as  to  plenary  suits  by   and  against  trustees,   §   23; 

as  to  summary  orders  in  respect  to  bankrupt's  property,  §  23. 
Discharge  as  affecting  suits  against  bankrupts,  §  14. 
Prosecution  of  suits  by  trustee,  §  47-a(2). 
To  the  General  Orders:     Application  for  injunctions  to  stay  proceedings  in  other  courts, 
to  be  decided  by  judge.     XII   (3). 
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SYNOPSIS   OF   SECTION. 
SUITS  BY  AND  AGAINST  BANKRUPTS, 

I.  Comparative  Legislation,  286. 

a.  Stays  under  -previous  ads,  286. 

b.  Differences  between  previous  acts  and  the  present  law,  287. 
n.  Stays  of  Suits  Begun  After  Filing  of  Petition,  287. 

a.  Purpose  of  stays  of  suits,  287. 

b.  When  stay  of  after-brought  suits  will  be- granted,  288. 
ni.  Stays  of  Suits  Against  Bankrupt,  289. 

a.  Depending  on  dischargeability  of  debt,  289. 

.    b.  Power  to  grant  stays  discretionary,  2^1. 

c.  Power  to' stay  should  be  exercised  with  caution,  292. 

d.  Effect  of  proof  6f  debt  on  right  of  action,  292.' 

IV.  Suits  or  Proceedings  in  Which  Stays  May  be  Granted,  293. 

a.  Suits  or  proceedings  in  rem,  293. 

(1)  In  general,  293. 

(2)  Propeety  in  possession  of  state  court,  293. 

(3)  Proceedings  of  long  standing,  294. 
'-,■■■  (4)  Proceedings  to  enforce  a  lien, '294. 

b.  Stay  of  proceedings  under  general  assignments,  297. 

c.  Suit's  or  proceedings  in  personam,  297. 

(1)  In  general,  297. 

-  (2)  When  such  stays  will  be  granted,  298. 
V.  Practice  and  Pleadings,  298. 

a.  Application  to  State  court,  298. 

b.  Application  to  bankruptcy  court,  299. 

c.  Papers  and  procedure,  300. 

VI.  Duration,  Modification  and  Vacation  of  Stay,  301 
Vn.  Continuance  of  Suits  by  Trustee,  302. 

a.  Where  bankrupt  is  defendant,  302. 

b.  Where  bankrupt  is  ■plaintiff,  304. 

c.  Practice,  305. 

Vni.  Limitation  on  Suits  by  Trustees,  305. 

a.  Effect  of  limitation,  305. 

b.  When  limitation  begins  to  run;  when  estate  is  closed,  306. 


I.     COMPARATIVE  LEGISLATION, 


a.  Stay  under  previous  acts. —  The  power  to  stay  suits  concerning  the  person 
or  property  of  the  bankrupt  is  essential  to  the  orderly  administration  of  a 
bankruptcy  law.  This  principle  has  always  been  recognized  in  England; 
and,  while  it  is  not  yet  authoritatively  settled,  it  seems  that  there  even  an 
inferior  county  court,  sitting  in  bankruptcy,  may  stay  a  suit  on  a  debt  in  a 
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superior,'  i.  e.,  the  high  court.^  The  English  statute  also  deprives  a  creditor 
whose  debt  is  provable  in  bankruptcy  of  all  remedies  against  the  bankrupt, 
including  the  right  to  suCj  during  the  pendency  of  the  proceedings,  save  with 
the  consent  of  the  court.*  In  this  country,  for  obvious  reasons,  stays  of  pro- 
ceedings in  State  courts  have  been  regarded  with  some  alarm,  and,  as  a  rule, 
only  those  authorized  by  "any  law  relating  to  proceedings' in  bankruptcy" 
are  permitted.*  The  act  of  1841  contained  no  clause  like  that  now  under 
discussion,  but,  under  it,  the  assignee  was  empowered  to  prosecute  or  defend 
all  pending  suits,  and  the  filing  of  a  claim  was  deemed  a  waiver  of  all  other 
remedies.  Not  so  the  law  of  1867,  which,  by  a  specific  grant  of  power  to 
order  stays,  supplemented  §  720  of  the  Eevised  Statutes  and  rendered  the 
jurisdiction  to  enjoin  both  affirmative  and  virile.  There  is,  however,  a  marked 
difference  between  the  provisions  of  that  and  the  present  law. 

b.  Differences  between  previous  acts  and  the  present  law. —  These  differences 
may  be  summarized  thus :  Stays  under  ±he  former  law  were  mandatory,  if 
agaimst  a  suit  on  a  provable  debt  brought  either  before  or  during  the  pendency 
of  the  proceeding,  and  lasted  until  the  time  of  discharge,  unless  there  was 
unreasonable  delay  in  obtaining  it;  provided,  however,  that  the  court  might 
permit  the  suit  to  go  as  far  as  judgment,  thus  to  measure  up  the  amount  of 
the  debt.  Stays  of  suits  under  the  present  law,  are,  strictly  speakingj.  confined 
to  actions  pending  at  the  time  of  the  bankruptcy.  They  are  mandatory  if 
before  the  adjudication,  and  discretionary  after  it.  .  They  cannot  be  granted 
against  suits  founded  on  provable  debts  that  are  not  dischargeable,  and  if  • 
granted,  they  put  an  end  to  all  further  proceedings,  and  if  granted  after  the 
adjudication,  continue  in  force  to  the  determination  of  the  bankrupt's  right 
to  a  discharge.  The  stay  of  suits  against  the  bankrupt  pending  the  bank- 
ruptcy proceedings,  is  absolutely  necessary  to  give  effect  to  the  present 
bankruptcy  act* 

II.    STAYS  OF  SUITS  BEGUN  AFTER  FILING  OF  PETITION. 

a.  Purpose  of  stays  of  suits. —  If,  as  has  ,.been  said,  a  chief  purpose  of  tach 
stays  is  to  prevent  the  harassment  of  the  bankrupt  by  suits,  pending  a  dis- 
charge which  will  be  a  bar,  it  would  seem  that  a  court  of  bankruptcy  could, 
in  its  discretion,  restrain  a  suit  begun  after  the  filing  of  the  petition.^  There 
was  no  doubt  about  this  under  the  law  of  1867,  as  the  creditor  who  proved 
elected  his  remedy,  and  the  creditor  who  did  not  could  not  prosecute  his  suit 
to  judgment.^  The  omission  is  perhaps  significant.  Yet,  while  a  suit  began 
on  a  provable  debt  after  the  bankruptcy  would  seem  but  a  shot  into  the  air 
and  likely  to  amount  to  naught  save  a  liquidation  of  the  debt,''  the  rule  that  a 
court  of  bankruptcy  will  stay  an  after-brought  suit  only  when  and. because 

\  ITilZ  ^STiiss^'f  t'  '■  ''■     Ik  9?  F^ZTet  '^-  '■•  ^-  ^•"  '  ^"-  "•  ^■ 

I.-  Jud^-ciar"^ode^1  265''SlerIy  E..  S  5.  Baltimore  Bargah.  Hou.^v.  Busby  (Ga. 

§720)     The  prohibition  of  this  section  agamst      Sup.  <'(;■)»  1^3  Ga.  734,  35  Am.  B.  K.   119, 

rsTof  ^J^lf^h^^^t:   r^tinrS  "^tL  i'\s§  5105.  5IO6,  and  con^are. 

baSmptey   Ithorizes    an    injunction,  ^or  however    td  the  effect  that  a  suit^^might  be 

does  it^^where  the  proceedings  sought  to  be  prosecuted,  provided  it  did  not  reacb^  a 

enjoined  have  been  commenced  after  the  juris-  ment,  In  re  Ghiradelli,  Fed  Cas   5,376 

diction  of  the  Federal  court  has  attached.    In  see  Eyster  v.  Gaff,  91  U.  S.  521,  23  L,.  Jid. 


t^^;,^^^S.,Z^  ''Z  Ti;^unXn,'\;r  ho-we^;;:   t.  the    ff.ct  that  a  suit  might  be 

do^  it^where  the  proceedings  sought  to  be  prosecuted,  provided  it  did  not  reacb.  a  judg- 

enjoined  have  been  commenced  after  the  juris-  ment.  In  re  Ghiradelli,  Fed  Cas   5,376     ^d 

diction  of  the  Federal  court  has  attached.    In  see  Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  M. 

re  Russell  et  al.   (C.  C.  A.,  2d  Cir.),  3  Am.  403.                          _     .      „,  ,;.    v    ^ns    12 

B   R.  658    101  Fed.  248.  7.  McDonald  v.  Davis,  105  N.  Y.  508,  li 


N.  E.  40. 
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directed  against,  possession  of  the  bankrupt's  property,*  by;  no  means  affects 
the  broad  doctrine  here  urged.  Nor  does  the  converse  rule,  that  the  court 
will  not  generally  stay  such  a  suit  brought  for  the  purpose  of'  asserting  a  valid 
lien  which  attached  before  the  beginning  of  the  proceeding.* 

b.  When  stay  of  after-brought  suits  will  be  granted. —  It  is  not  necessary 
to  rely  wholly  on  the  terms  of  §  2  (15)  for  power  to  enjoin.  The  stay  can 
be  directed  to  the  plaintiff,  who,  being  doubtless  a  scheduled  creditor,  is  a 
party  to  the  proceeding;  or,  under  §  2  (6),  such  a  plaintiff  can  be  brought 
in,  and  then  stayed.^"  Either  procedure  is  well  within  the  principle  tha^t,  to 
protect  its  jurisdiction,  a  court  will  enjoin  all  parties  from  proceedings 
looking  to  the  same  reiaedy  in  another  court  of  concurrent  jurisdiction.-^^ 
It  seems  to  be  the  clear  intent  of  the  bankruptcy  act  that  the  administration 
of  a  bankrupt  estate  by  the  bankruptcy  court  shall  not  be  unduly  interfered 
with.^  Therefore  where  the  result  of  a  suit  in  a  State  court,  brought  after 
the  commencement  of  bankruptcy  proceedings,  will  be  to  deprive  the  bank- 
ruptcy court  of  jurisdiction  over  claims  of  the  plaintiff  against  the  bankrupt 
estate,  an  injunction  order  staying  further  proceedings  in  such  suit  is  proper. ■'^ 
An  action  in  replevin,"  or  to  recover  for  the  technical  conversion  of  goods  con- 
signed to  the  bankrupt  for  sale,-^^  or  to  foreclose  a  mortgage  given  by  the  bank- 
rupt Over  four  months  before  bankruptcy,-^®  or  an  action  to  remove  an  alleged 
bankrupt  from  leased  premises  commenced  after  institution  of  the  bank- 
ruptcy proceedings,  may  be  restrained.^^     So,  an  action  by  a  chattel  mort- 


8.  In  re  Chambers    (D.  C,  E.  I.),  3  Am. 

B.  K.  537,  98  Fed.  865;  In  re  Russell  et  al. 
(C.  C.  A.,  2d  Cir.),  3  Am.   B.  R.   658,  101 

Fed.  248. 

9.  In  re  San  Gabriel  Sanitorium  Co.    (C. 

C.  A.,  9th  Cir.),  7  Am.  B.  E.  206,  111  Fed. 
892,  holding  that  leave  may  be  granted  to  a 
mortgagee  to  make  the  trustee  in  bankruptcy 
a  party  defendant  to  foreclosure  .proceedingfi^ 
in  the  State  court,  and  that  a  petitiok  of  thfe"' 
trustee  for  an  injunction  to  restrain  the  fore-  , 
closure  proceedings  in  the  State  court  was 
properly  denied. 

10.  Byran  V.  Bernheimer,  181  U.  S.  188,  5 
Am.  B.  R.  623,  145  L.  Ed.  814. 

11.  Moran  v.  Sturgis,  154  U.  S.  256,  273, 
38  L.  Ed.  981 ;  Texas  &  Pac;  R.  R.  Co.  v.  John- 
son, 151  U.  S.  81,  38  L.  Ed.  81.  See  Hull  v. 
Burr  (C.  C.  A.,  1st  Cir.),  30  Am.  B.  R.  588 
206  Fed.  1. 

12.  In  re  Gutman,  (D.  C,  N.  Y.),  8  Am. 

B.  R.  252,  114  Fed.  1009;  In  re  Nutall   (D. 

C,  N".  Y.),  29  Am.  B.  R.  800,  201  Fed.  557, 
citing  text. 

Interference  with  administration.  Although 
this  section  does  not  in  terms  cover  actions 
begun  after  -ttie  filing  of  the  petition,  such 
actions,  in  so  far  as  they  interfere  with  the 
bankruptcy  administration,  are  inconsistent 
with  its  exclusive  jurisdiction,  and  when  they 
do  interfere  they  will  be  enjoined.  Matter  of 
Lavery  &  Son  (D.  C,  Mass.),  37  Am.  B.  R. 
606,  235  Fed.  910. 

13.  Bothwell  V.  Fitzgerald  (C.  C.  A.,  9th 
Cir.),  34  Am.  B.  R.  261,  219  Fed.  408. 

14.  An  action  In  replevin  after  an  adjudi- 
cation in  bankruptcy  cannot  be  commenced 
and  maintained  against  the  bankrupt  to  re- 


cover property  in  the  possession  of  and 
claimed  by  the  bankrupt  at  the  time  of  that 
adjudication,  and  in  the  possession  of  a 
referee  in  bankruptcy  at  the  time  when  the 
action  of  replevin  is  begun.  White  v. 
SchWerb,  178  U.  S.  542,  4  Am.  B.  R.  178,  44 
L.  Ed.  1183;  In  re  Russell  et  al.  (C.  C.-A., 
2d  Cir.),  S  Am.  B.  R.  658,  101  Fed.  248.     . 

Where  a  purchaser  of  goods,  prior  to  the 
finding  of  an  involuntary  petition  in  bank- 
ruptcy against  it,  maies  an  assignment  for 
the  benefit  of  creditors,  and  after  the  filing 
of  the  petition  but  before  adjudication  the 
vendor  instituted  an  action  of  replevin 
against  the  assignee,  claiming  that  the  goods 
had  been  obtained  by  fraud",  the  trustee  is 
entitled  to  an  order  restraining  the  vendor 
from  prosecuting  his  suit.  Matter  of  Well- 
made  Gas  Mantle  Co.  (C.  C.  A.,  1st  Cir.), 
37  Am.  B.  R.  7,  233  Fed.  250. 

15.  In  re  Basch  (D.  C,  N.  Y.),  3  Am.  B. 
R.  235,  97  Fed.  761. 

16.  Pugh  V.  Loesel  (C.  C.  A.,  5th  Cir.), 
33  Am.  B.  R.  580,  219  Fed.  417. 

17.  Ejectment  may  be  enjoined  where  it 
would  interfere  with  the  possession  of  the 
bankruptcy  court.  In  re  Chambers  (D.  C, 
E.  I.),  3  Am.  B.  R.  537,  98  Fed.  865;  In  re 
Kleinhaus  (D.  C,  N.  Y.),  7  Am.  B.  R.  604, 
113  Fed.  107. 

Restraining  interference  with  tenant.— In 
the  case  of  In  re  Metz,  Fed.  Cas.  9,509,  an 
injunction  was  granted  restraining  interfer- 
ence with  the  property  of  the' bankrupt  be- 
fore adjudication  in  an  involuntary  proceed- 
ing and  restraining ,  the  landlord  from  dis- 
possessing him.  The  injunction  order  was 
made  after  the  proceedings  to  dispossess  the 
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gagee  to  recover  damages  for  the  alleged  wrongful  taking  of  the  mortgaged 
property  from  his  possession,  may  be  stayed. ^^  But  a  proceeding  under  a  writ 
of  forcible  detainer  may  not  be  restrained.^® 


U.    STAYS  OF  SUITS  AGAINST  BANKRUPT. 

a.  Depending  on  dischargeability  of  debt. —  The  section  under  consideration 
provides  for  the  stay  of  a  suit  which  is  founded  upon  a  claim  from  which  a 
discharge  would  be  a  release.  This  dischargeability  of  the  debt  is  made  the 
basis  of  jurisdiction.  There  can  be  no  stay  under  this  section  unless  the  suit 
is  founded  upon  a  claim  from  which  a  discharge  wftuld  be  a  release.^"  The 
difference  between  the  present  §  11  and  §  21  of  the  old  law  in  this  regard  has 
already  been  noted.^^  The  words,  "from  which  a  discharge  would  be  a 
release,"  are  construed  broadly,  and  suits  not  strictly  within  them  are  some- 
times stayed.*^  The  word  "  suits  "  is  also  given  a  wide  meaning.  It  includes 
actions  at  law,  suits  in  equity,  and,  in  fact,  any  legal  proceedings  where 
the  personal  liability  of  the  debtor  is  sought  to  be  fixed.^^  It  includes  ,a  pro- 
ceeding under  a  city  ordinance  to  collect  a  debt  which  is  made  a  charge  upon 
the  compensation  due  the  bankrupt  from ,  the  city.^*     It  embraces  legal  steps 


debtol-s  were  instituted.  Judge  Batchford 
said:  "The  occupation  of  the  premises  by 
the  marshal  was  the  occupation  of  them  by 
the  court.  A  landlord  who  lets  premises  to  a 
tenant  to  be  occupied  for  the  purposes  of 
trade  must  be  held  to  do  so  with  the  full 
understanding  that  the  tenant  may  be  pro- 
ceeded against  in  bankruptcy,  and  that  the 
bankrupt  court  may  be  called  in  to  take 
possession  of  the  goods  of  the  tenant  on  the 
premises.  In  many  cases  it  would  be  im- 
possible to  remove  the  goods,  before  a  sale 
of  them,  without  great  loss  and  injury." 

18.  Stay  of  action  by  mortgagee. — Where 
the  day  after  a  chattel  mortgagor  was  ad- 
judged a  bankrupt,  the  mortgagee  took  pos- 
session of  the  mortgaged  property  and 
brought  an  action  against  the  receiver  in 
bankruptcy  to  recover  damages  for  the  al- 
leged wrongfiil  taking  of  the  property  from 
his  possession,  his  action  was  stayed  by  the 
bankruptcy  court  and  the  judge  in  the  course 
of  his  opinion  said:  "Ordinarily,  where  a 
receiver  of  the  court  has  merely  general  direc- 
tions to  take  into  his  possession  the  property 
of  the  bankrupt,  and  there  is  a  claim  that  he 
has  taken  the  property  of  a  third  person,  the 
court,  in  conformity  with  general  principles, 
would  leave  him  to  answer  in  any  proper 
forum  for  his  individual  acts,  .  .  .  but 
where  it  appears  without  dispute,  as  it  does 
here,  that  the  third  party  cannbt  possibly 
have  any  legal  rights  to  be  established  by  the 
litigation  in  the  State  court,  and  the  result 
of  permitting  it  to  be  continued  would  not 
only  suffer  an  injustice  to  the  receiver  but 
indirectly  tend  to  embarrass  this  court  in  ad- 
ministering the  estate,  the  equitable  powers 
of  the  court  should  be  exercised  both  for  the 


prevention  of  the  injustice  and  to  protect  the 
court's  full  jurisdiction."  In  re  Gutman  & 
Wenk  (D.  C,  N.  Y.),  8  Am.  B.  E.  252,  114 
Fed.  1009. 

19.  In  re  Van  Da  Grift  Motor  Oar  Co. 
(D.  C,  Ky.),  27  Am.  B.  E.  474,  192  Fed. 
1015. 

20.  In  re  Oole  (CO.,  N.  Y.),  5  Am.  B.  E. 
780,  106  Fed.  837;  In  re  Basch  (D.  C,  N. 
Y.),  3  Am.  B.  E.  235,  97  Fed.  761;  In  re 
Butts  (D.  C,  N.  Y.),  10  Am.  B.  E.  16,  120 
Fed.  966;  White  v.  Thompson  (C.  0.  A.,  5th 
Oir.),  9  Am.  B.  E.  653,  119  Fed.  868;  In  re 
Sullivan  (Eef.,  N.  Y.),  2  Am.  B.  E.  30; 
Gleason  v.  Thaw,  (C.  C.  A.,  3d  Oir.),  25 
Am.  B.  E.  782,  185  Fed.  345;  Matter 
of  Clipper  Mfg.  Co.  (C.  C.  A.,  2d  Oir.),  24 
Am.  B.  E.  683,  179  Fed.  843;  In  re.Nuttall 
(D.  C,  N.  Y.),  29  Am.  B.  E.  800,  201  Fed. 
557;  In  re  WoUock  (D.  C,  111.),  9  Am.  B. 
E.  685,  120  Fed.  516;  , In  re  Dowie  (D.  C, 
N".  Y),  29  Am.  B.  E.  338,  202  Fed.  816; 
Continental  National  Bank  v.  Katz  (111.  Sup. 
Ct.),  1  Am.  B.  E.  19. 

See  also  Am.  B.  E.  Dig.  §  921. 

Foi'  debts  that  are  dischargeable  and  those 
that  are  not,  see  disciissioii  under  Section 
Seventeen,  post.  See  also  Ain.  B.  E.  Dig.  §§ 
1090-1151. 

21.  See  supra. 

22.  In  re  Hilton  (D.  C,  N.  Y.),  4  Am.  B. 
E.  774,  104  Fed.  981;  In  re  Basch  (D.  C, 
N.  Y.),  3  Am.  B.  E.  235,  97  Fed.  761.  See 
also  Bx  parte  •  Christy,  3  How.  292. 

2Z.  In  re  Eosenberg,  Fed.  Cas.  12,054;  Mc- 
Kay V.  Funk,  13  N.  B.  E.  334;  Bailey  v. 
Glover,  21  Wall.  342,  22  L.  Ed.  636. 

24.  In  re  Hicks  (D.  C,  N.  Y.),  13  Am.  B. 
E.  654,  133  Fed.  739. 
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after  judgment,  suchi  as  supplementary  proceedings,^^  levy  of  exejGution,-" 
judicial  and  sheriff's  sales,^'  even  the  distribution  of  the  proceeds .  of  such 
sales,^^  though,  were  it  not  for  other  sections  of  ;the  law,  it  may  be:  .doubted 
whether  the  word  could  be  extended  so  far.^^  The  fact  that  the  creditor  who 
is  bringing  the  action  has  been  omitted  from  the  list  of  creditors  on  the  bank- 
rupt's schedule,  does  not  necessarily  prevent  his  actionifrom  being  stayed,  for 
his  claim  is  still  released  by  discharge,  if  he  has  notice  of  the  bankrupt  pro- 
ceedings.^" It  is  iinmaterial  upon  the  question  of  jurisdiction  pf  the  court  to 
grant  a  stay,  whether  the  deterniination  as  to  the  dischargeability  of  the  debt 
is""  sound  or  unsound;  until  reversed  it  is  binding  and  conclusive  upon  the 
parti es.^'"'  In  determining  whether  the  claim  upon  which  the  suit  is  based  is  a 
dischargeable  debt,  the  court  may  be  guided  by'  the  pleadings. ^^  The  privilege 
of  a  stay  conferred  by  this  section  is  to  be  accorded  in  both  voluntary  and 
involuntary  bankruptcy.^^ 


25.  In  re  De  Lany  &  Co.   (D.  C,  N.  Y.) ,  10 
Anj.  B.  E.  634,  124  Fed.  280;  In  re  De  Long 

(Ref.,  N.  Y.),  1  Am.  B.  E.  66;  In  re  Adams 
(Eef.,  N.  Y.)-;  1  Am.  B.  E.  94;  In  re  Kletehka 
(D.  C,  N.  Y.),  1  Am.  B.  E.  479,  92  Fed.  901. 
See  also  Am.  B.  E.  Dig.  §  934. 
A  continuation  of  a  stay  of  proceedings 
-  supplementary  to  execution  may  be  granted 
a,nd    a   motion   by    a    judgment    creditor    to 
vacate   such   stay   denied,   for   the  judgment 
debtor   is   entitled  to  have   the  matter   dis- 
posed of  in  the  bankruptcy  proceedings.     In 
re  Burke   (D.  C,  N.  Y.),  19  Am.  B.  E.  51, 
165  Fed.  703. 

Thte  effect  of  an  injunction  issued  by  a 
court  of  bankruptcy,  enjoining  a  judgment 
creditor  of  a  bankrupt  and  his  attorneys, 
and  his  and  their  servants  and  agents  from 
taking,  any  further  proceedings  in  an  action 
in -a  State  court  is  to  restrain  the  creditor 
and  his  attorneys  from  taking  proceedings 
in  a  State  court  to  .punish  the  bankrupt  for 
an  alleged  contempt  committed  before  the 
adjudication  in  bankruptcy.  In  re  Fortunato 
(D.  C,  N.  Y.),  9  Am.  B.  E.  630,  123  Fed. 
622.  But  the  protection  of  a  stay  of  sup- 
plementary proceedings  is  personal  to  the 
bankrupt  and  does  not  extend  to  those  jointly 
liable  as  judgment  debtors  with  him.  As  to 
the  latter  no  stay  should  be  allowed.  In  re 
De  Long  (Eef.,  N.  Y.),  1  Am.  B.  E.  66. 

26.  Execution  on  a  judgment  recovered 
after  the  filing  of  the  bankrupt's  petition  in 
an  action  pending  at  the  time  of  the  adjudi- 
cation may  be  stayed.  In  re  Beerman  (D.  C, 
Ga.),  7  Am.  B.  E.  434,  112  Fed.  663.  Where 
the  personal  property  of  the  banlcrupt  at  the 
date  of  the  adjudication  is  subject  to  the 
levy  of  a  pending  execution,  the  right  of  the 
court  to  enjoin  the  execution  creditor,  if  the 
execution  is  an  unlawful  preference  and  con- 
trary to  the  provisions  of  the  banlcruptcy  act, 
is  clear.  In  re  Kimball  (D.  C.,  Pa.),  3  Am. 
B.  E.  161,  97  Fed.  29;  Blake,  Moffit  &  Towne 
V.  Frs^ncis-Valentine  Co.  (D.  C,  Cal.),  1  Am. 
B.  E.  372,  89  F?d.  695. 

27.  In  re  Northrop  (Ref.,  N.  Y.),  1  Am. 
B.  K.  427. 


If,  aftef'  an  attachment,  and  before  judg- 
ment, an  insolvent  is  adjudicated  a  bankrupt 
within  four  months)  etc.,  arid  properly  pleads 
the  discharge,  but  the, State  court  refuses  to 
regard  it,  and  nevertheless  renders  judgment 
of  condemnation,  and  directs  a  sale  of  the 
property,  the  receiver  or  trustee  is  entitled 
to  an  injunction  and  mandatory  order  to  its 
officer  to  surrender  possession.  In  re  Tune 
(D.  C,  Ala.),  8  Am.  B.  E.  285,  115  Fed.  906. 

28.  A  sheriff  may  be  restrained  from  pay- 
ing over  to  a  judgment  creditor  the  proceeds 
of  a  sale  of  personal  property  of  a  bankrupt 
upon  an  execution  issued  upon  a  judginent 
obtained  within  four  months  prior  to  the  ad- 
judication of  the  insolvent  debtor  as  a  bank- 
rupt. In  re  Kenney  (D.  C,  N".  Y.j,  2  Am. 
E.  R.  494,  95  Fed.  427. 

29.  In  re  Basch  (D.  C,  N.  Y.),  3  Am.  B. 
E.  235,  97  Fed.  761. 

30.  In  re  Beerman  (D.  C,  Ga.),  7  Am.  B. 
E.  434,  112  Fed.  663,  citing  Collier  on  Bank- 
ruptcy, 3d  ed.,  page  128. 

31.  Wagner  v.  U.  S..(C.  C.  A.,  6th  Cir.), 
4  Am.  B.  E.  596,  104  Fed.  133;  In  re  Mustin 
(D.  C,  Ala.),  21  Am.  B.  R.  147,  166  Fed. 
506.  , 

32.  In  re  Adler  (C.  C.  A.,  2d  Cir.),  18  Am. 
B.  R.  ,240,  144  Fed.  659. 

33.  In  re  Geister  (D.  C.,  Iowa),  3  Am.  B. 
R.,228,  97  Fed.  322. 

Stay  where  previous  voluntary  petition  was 
within  six  years.— A  bankrupt,  who  has  been 
discharged  upon  his  voluntary  petition  within 
six  years,  is  not  entitled  to  have  a  suit  by  a 
creditor  in  the  State  court  stayed  until  ap- 
plication for  discharge  is  presented  and  acted 
upon  by  the  court  in  his  present  voluntary 
proceeding.  This  because  none  of  the  debts 
existing  against  the  bankrupt  at  the  time  of 
his  second  adjudication  can  be  discharged, 
and,  further  because  the  assets  in  the  custody 
of  the  bankruptcy  court  will  in  no  wise  be 
affected  by^the  suit  in  the  State  court.    Mat- 
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b.  Power  to  grant  stays  discretionary. —  Bankruptcy  courts  have  the  right  and 
power  to  enjoin  not  only  the  officers  of  the  State  courts  but  to  stay  the  pro- 
ceedings of  the  courts  themselves  when  necessary  to  the  administration  of  the 
bankruptcy  act.^*  The  power  given  by  this  section  to  stay  a  suit  upon  -a 
dischargeable  debt  is  discretionary  with  the  court,  and  the  discretion  should 
not  be  interfered  with  unless  it  has  been  abused. ^^  The  discretion  conferred 
should  not  be  exercised  unless  the  claim  is  clearly  dischargeable,^**  and  only 
after  the  court  has  examined  into  the  equities  of  any  application  made  there- 
for.*'' The  power  should  be  exercised  by  the  court  as  the  interests  of 
the  bankrupt's  estate  shall  require;  there  may  be  cases  when  it  will  appear 
to  the  court  that  it  is  to  the  advantage  of  the  estate  that  the  suit  should  be 
defended  rather  than  stayed.*®  Where  the  suit  involves  but  a  question  of  fraud, 
to  which  a  discharge  cannot  be  pleaded,  its  prosecution  should  not  be  stayed.*^ 
An  action  brought  in  good  faith  against  the  bankrupt  for  damages  for  an 
alleged  deceit  in  obtaining  a  loan  of  money  should  not  be  stayed,  for  a  judg- 
ment in  such  an  action  is  not  dischargeable.*"  If  the  trustee  has  no  interest 
in  the  claim  sued  upon,  the  court  should  not  intervene.*^  Where  creditors 
seek  judgments  against  a  bankrupt  corporation  to  enable  them  to  proceed 
against  stockholders  upon  their  unpaid  subscriptions,  it  has  been  held  proper  to 


34.  McLoughlin  v.  Knop  (D.  C,  La.),  32 
Am.  B.  R.  582,  214  Fed.  260. 

35.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  758,  100  Fed.  433 ;  New  River  Coal 
Land  Co.  v.  Ruffner  Bros.  (C.  C.  A.,  4th 
Cir.),  21  Am.  B.  R.  474,  165  Fed.  881;  Simp- 
son V.  Tootle,  Etc.,  Co.,  (Sup.  Ct.,  Okla.), 
42  Okl.  275,  32  Am.  B.  R.  551,  141  Pac.  448, 
citing  Collier  on  Bankruptcy  (8th  ed.)  236; 
Moore  v.  Green  (C.  C.  A.,  4th  Cir.),  16  Am. 
B.  R.  648,  145  Fed.  472. 

Review  of  discretion. — 'Where  the  only 
effect  of  the  staying  order  upon  the  proceed- 
ings in  the  State  court  will  be  to  prevent  ex- 
amination of  the  bankrupt  ii^  supplementary 
proceedings  for  the  purpose  of  obtaining  in- 
formation which  might  be  useful  in  the  prose- 
cution of  a  creditor's  bill  in  equity,  and  where 
such  information  can  be  easily  obtained  in 
the  District  Court,  there  is  no  occasion  to 
review  the  exercise  of  its  discretion.  In  re 
Lesser  (C.  C.  A.,  2d  Cir.)„  3  Am.  B.  E.  758, 
100  Fed.  433. 

See  also  Am.  B.  R.  Dig.  §  920. 

36.  In  re  Sullivan  (N.  Y.,  Ref.),  2  Anr. 
B.  R.  30. 

37.  In  re  Mercedes  Import  Co.  (D.  C,  N". 
Y.),  20  Am.  B.  R.  648,  revd.  on  other 
grounds,  21  Am.  B.  R.  590,  166  Fed.  427. 

Suits  to  recover;  income  from  trust  funds. 
— ^An  order  of  the  District  Court,  entered 
upon  the  commencement  of  bankruptcy  pro- 
ceedings, staying  the  prosecution  of  suits  by 
creditors  under  section  98  of  the  New  York 
Real  Property  Law  to  reach  the  surplus  of 
income  due  the  bankrupt  from  trust  funds, 
may  be  vacated  and  similar  suits  prosecuted 
to  judgment  with  the  assent  of  the  trustee. 
The  District  Court  might,  however,  have  al- 
lowed the  original  suits  to  be  prosecuted  to 
judgment  so  as  to  liquidate  the  claims  of  the 
creditors.  Matter  of  Buchanan  (C.  C.  A.; 
2d  Cir.),  33  Am.  B.  R.  638,  219  Fed.  492. 


38.  Matter  of  Penn  Development  Co.  (D. 
C,  Cal.),  33  Am.  B.  R.  759,  220  Fed.  222; 
In  re  St.  Albans  Founjdry  Co.  (Ref.,  Vt.), 
4  Am.  B.  R.  594,  holding,  that  where  a  bank- 
rupt had  been  summoned  as  trustee,  or  gar- 
nishee, before  his  bankruptcy,  in  a  suit 
against  one  of  his  creditors,  returnable  after 
the  bankruptcy  proceedings  were  commenced, 
no  interests  of  the  bajiknipt's  creditors  or 
estate  being  affected,  there  is  no  reason  why 
the  receiver  or  trustee  of  the  bankrupt  es- 
state  should  not  be  held  to  respond  in  said 
suit,  under  the  direction  of  the  bankruptcy 
court,  with  such  disclosure  as  is  practicable. 

Action  on  bond. — ^Where  a  bond  given  after 
the  enactment  of  the  bankruptcy  act  of  1898, 
by  a  corporation  to  secure  a  claim  against  a 
bankrupt  required  the  entry  of  judgment 
against  the  obligor  as  a  condition  precedent 
to  recovery  against  the  surety,  and  the  cor- 
poration is  adjudicated  a  bankrupt,  an  order 
of  the  bankruptcy  court  restraining  an  action 
upon  the  bond  by  the  creditor  to  whom  it 
was  given  will  be  reversed,  and  the  Str-^e 
court  left  free  to  deal  with  the  action  ac- 
cording to  its  own  practice.  Matter  of  Mer- 
cedes Import  Co.  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  596,  166  Fed.  427,  revg.  20  Am.  B.  R. 
648. 

39.  In  re  Cole  (D.  C,  N.  Y.),  5  Am.  B.  R. 
780,  106  Fed.  837;  In  re  Wollock  (D.  O., 
111.),  9  Am.  B,  R.  685,  120  Fed.  516;  Mackel 
V.  Rochester  (D.  C,  Mont.),  14  Am.  B.  R. 
429,  135  Fed.  904. 

40.  In  re  Lawrence  (D.  C,  Ala.),  20  Am. 
B.  R.  698,  163  Fed.  131. 

41.  Orr  V.  Tribble  (D.  C,  Ga.),  19  Am.  B. 
R.  849,  158  Fed.  897;  Matter  of  Mercedes 
Import  Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R. 
590,  166  Fed.  427,  revg.  20  Am.  B.  R.  648; 
In  re  Federal  Biscuit  Co.  (C.  C.  A.,  2d  Cir.), 
29  Am.  B.  R.  393,  203  Fed.  37. 
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permit  them  to  prosecute  their  claims,  although  actions  to  enforce  such  claims 
were  commenced  subsequent  to  the  proceedings  in  -bankruptcy  against  the 
corporation.*^  The  stay  i  should  usually  be  granted  (1)  if  the  bankrupt  is 
threatened  with  arrest  or  will  be  needlessly  harassed;*^  (2)  if  the  suit  is  not 
in  judgnaent;  and  even  after  judgment,  if  the  rights  of  the  general  creditors, 
not  parties  to  the  suit,  will  be  jeopardized  by  further  proceedings  in  the  State 
courts;**  or  (3)  if  the  judgment  is  founded  on  a  transaction  which  is  an  act 
of  bankruptcy,  or  a  fraud  upon  the  creditors  or;  upon  the  law.*® 

c.  Power  to  stay  should  be  exercised  with  caution. —  It  follows  on  the  very 
nature  of  the  power  to  stay  that  it  should  be  exercised  with  caution.  The 
right  to  enjoin  has  often  been  too  broadly  expressed.*^  There  is  nothing  in  the 
bankruptcy  act,  per  se,  which  either  requires  or  justifies  the  issuance  of  a  writ 
of  injunction  under  any  circumstances  less  forniidable  than  would  be  required 
to  justify  its  issuance  in  any  other  equitable  proceeding.  It  will  be  issued,  and 
its  use  is  intended,  to  prevent  the  infliction  of  threatened  or  imminent,  and 
not  mere  possible  injury.*''  Many  of  the  cases  are  wayward  guides.  At  the 
same  time,  it  is  impossible  to  phrase  any  exact  rule.  The  present  tendency 
is  toward  limitations  on  the  power,  rather  than  its  opposite.** 

d.  Effect  of  proof  of  debt  on  right  of  action. —  This  was  much  debated  under 
the  former  law,  which  in  terms  provided  that  he  who  proved  his  debt  in  bank- 
ruptcy waived  his  right  to  enforce  it  by  any  other  legal  remedy.     But  the 


42.  In  re  Remington  Auto  &  Motor  Co.  (D. 
C.),  N.  Y.),  9  Am.  B.  R.  533,  119  Fed.  441. 

The  discharge  of  a  corporation  does  not 
prevent  creditors  from  taking  judgment  in  a 
State  court  against  the  corporation  in  such 
limited  form  as  may  enable  them  to  reap  the 
benefit  of  the  stockholders'  or  directors'  lia- 
bility. The  judgment  rendered  will  not  be 
against  the  person  or  property  of  the  bank- 
rupt, and  has  no  further  effect  than  to  enable 
the  plaintiff  to  charge  the  directors  or  stock- 
holders in  accordance  with  the  State  statute. 
In  re  Marshall  Paper  Co.  (C.  C.  A.,  Ist  Cir.), 
4  Am.  B.  R.  468,  102  Fed.  872,  overr.  2  Am. 

B.  R.  653,  95  Fed.  419. 

Enjoining  sale  of  corporate  property  in 
equity  suit. —  Where  a  large  majority  of-  the 
creditors  of  the  corporation  desire  a  sale  of 
its  property,  under  an  order  of  the  court 
which  appointed  the  receiver,  and  no  rights 
of  minority  creditprs  who  did  not  intervene 
in  the  equity  action  will  be  in  any  way 
affected,  tlie  bankruptcy  court,  upon  the  filing 
of  a  bankruptcy  petition  by  them  against  the 
corporation,  will  not  restrain  such  sale  of  its 
property.     In  re  Edward  Ellsworth  Co.    (D. 

C,  N.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699. 
The  prosecution  of. a  suit  instituted  by  the 

stockholders  of  a  bankrupt  corporation,  prior 
to  bankruptcy,  against  a  bankrupt  corpora- 
tion should  not  be  stayed,  where  it  appears 
that  the  receivers  appointed  in  such  suit  have 
turned  over  to  bankrupt's  trustees  all  its 
assets,  with  the  exception  of  certain  choses 
in  action  against  two  of  the  bankrupt's  di- 
rectors against  whom  a  suit  by  soich  reeeivens 
is  pending,  and  there  is  a  legitimate  scope 
for  the  judgment  of  the  State  court,  which 
might  be  limited  so  as  not  to  interfere  with 
the  jurisdiction  of  the  bankruptcy  ciiurt.    In 


re  United  Wireless  Telegraph  Co.   (D,  C,  N. 
Y.),  28  Am.  B.  R.  394,  196  Fed.  153. 

43.  In  re  Nuttall  (D.  C,  N.  Y.),  29  Am. 
B.  R.  800,  201  Fed.  557,  citing  text. 

44.  Broach  v.  MuUis  (D.  C,  Ga.),  35  Am. 
B.  R.  841,  228  Fed.  551. 

45.  Southern  Loan  &  Trust  Co.  v.  Benbow 
(D.  C,  N.  Car.),  3  Am.  B.  R.  9,  96  Fed.  514; 
In  re  Globe  Cycle  Works  (Ref.,  N.  ,Y.),  2 
Am.  B.  R.  447.  lii  both  of  these  eases  it  was 
said  that  the  injunction  should  never  be 
granted  if  the  judgment  has  ripened  into  an 
execution  sale,  provided  the  State  court  has 
or  can  be  given  jurisdiction  of  the  parties 
interested  in  the  distribution,  including  the 
general  creditors  represented  by  the  trustee 
in  bankruptcy. 

46.  In  re  Rogers  (Ref.,  Ky.),  1  Am.  B.  R. 
541;  In  re  St.  Albans  Foundry  Co.  (Ref., 
Vt.),  4  Am.  B.  R.  594. 

47.  Mere  possibility  of  action. —  A  bank- 
ruptcy ooiurt,  uipoe  the  ■filing  of  an  involun- 
tary petition  in  bankruptcy,  sh<rald  not, 
as  of  course,  and  without  any  allegation 
or  iproof  of  a  threatened  invasion  of 
the  rights  of  any  creditor,  issue  an  in- 
junction enjoining  the  further  prosecution 
of  a  suit  in  a  State  court  for  a  provable  debt 
against  the  bankrupt,  because  of  the  mere 
possibility  of  action  being  taken  which  will 
be  injurious  to  the  rights  of  creditors,  and 
in  ^;he  absence  of  application  to  the  State 
court  for  relief.  Matter  of  Penn  Develop- 
ment Co.  (D.  C,  Cal.),  33  Am.  B.  R.  759, 
220  Fed.  222. 

48.  In  re  Ward  (D.  C,  Mass.), -5  Am.  B. 
R.  215,  104  Fed.  985,  a  case,  at  least  since 
the  amendatory  act  of  1903,  of  doubtful  au- 
thority on  the  point  there  decided.  Compare 
In  re  Currier  (Ref.,  N.  Y.),  5  Am.  B.  R.  639. 


§  11-a.J  Stay  of  Suits  in  Eem.  293 


better  opinion  was  tkat  the  waiver  endured  only  until  a  discharge  was  granted 
or  refused.  The  amendatory  act  of  1874  made  this  view  also  the  written  law. 
That  the  same  is  the  law  to-day,**  with  the  exception  that  a  suit  may  probably 
be  begun  and,  unless  stayed,  prosecuted  to  judgment,  is  undoubtedly  true.  So 
also  is  the  old  time  rule  that  the  remedy  thus  suspended  comes  into  being  the 
moment  the  discharge  is  granted  or  denied.^"  But  the  State  court  does  not  lose 
jurisdiction.^^  The  stay  is  directed  to  the  suitor,  not  the  court,  and  the  latter 
may  go  on  if  the  cause  is  moved  by  the  person  enjoined,  and  a  judgment 
resulting  will  be  valid.^^  The  remedy  of  a  party  thus  aggrieved  is  in  con- 
tempt proceedings.  It  is  important,  however,  to  note  that,  if  a  stay  is  not 
granted  and  the  suit  proceeds  and  judgment  is  entered  after  the  discharge,  the 
latter  cannot  be  set  up  as  a  release  to  the  judgment.^*  A  stay  of  a  suit  pending_ 
in  the  State  courts  effected  by  an  injunction  issued  by  a  court  in  bankruptcy 
is  not  a  dismissal  of  the  suit.  It  does  not  defeat  the  cause  of  action  pending  in 
the  State  court;  it  merely  suspends  the  proceedings  as  long  as  the  injunction 
is  in  force.^ 

IV.     SUITS  OR  PROCEEDINGS  IN  WHICH  STAY  MAY  BE  GRANTED. 

a.  Suits  or  proceedings  in  rem. —  (1)  In  genehal. —  The  general  rule  is 
that  the  court  that  has  acquired  jurisdiction  of  the  res  will  retain  it.  If  the 
'property  has  come  into  the  possession  of  the  bankruptcy  court  any  suit  or 
proceeding  tending  to  interfere  with  such  possession  may  properly  be  stayed. 
Thus,  a  Federal  court  will  restrain  a  replevin  creditor  proceeding  in  a  State 
court  against  property  in  the  custody  of  the  Federal  Court. ^*  '  If  the  property 
sued  for  was  not  claimed  by  the  bankrupt,  nor  included  in  his  schedule,  the 
bankruptcy  court  has  no  jurisdiction  to  stay  a  suit  brought  in  a  state  court  to 
recover  the  property  from  one  who  claimed  to  have  purchased  it  from  the 
trustee.*® 

(2)  Peopeett  in  possession  of  state  cottets. —  The  court  will  refuse 
a  stay  in  most  cases  where  the  'State  court  is  in  possession,*''  or  where  the  bank- 
rupt had  no  legal  or  equitable  title  to  the  property  sought  to  be  replevined.** 

49.  Reed  v.  Equitable  Trust  Co.  (Sup.  Ct.,  Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474, 
Ga.),  115  Ga.  780,  8  Am.  B.  R.  242,  42  S.  E.       165  Fed.  881. 

102;   Evans  v.  Rounsavllle   (Sup.  Ct.,  Ga.),  55.  In  re  Russell    (C.  C.  A.,  2d  Cir.),  3 

115  Ga.  684,  8  Am.  B.  R.  236,  42  S.  E.  100.  Am.  B.  R.  658,  101  Fed.  248;  In  re  Chambers, 

50.  In  re  Rosenberg,  Fed.  Cas.  12,054.  -  Calder  &  Co.  (D.  C,  R.  I.),  3  Am.  B.  R.  537, 
Stay  of  suit  in  State  court  dissolved  by  98  Fed.  865;   In  re  Seebold    (C.  C.  A.,  5th 

discharge.— Where  the  district  court  stayed  Cir.),  5  Am.  B.  R.  358,  105  Fed.  910. 

a  suit  in  another  State  for  the  purpose  of  gg   j^  ^g  Bluestone  Bros.  (D.  C,  W.  Va.), 

enabling  the  bankrupt  to  plead  his  discharge  23  Am    B'  R.  264    174  Fed.  53. 

when  he  had  obtained  it,  it  becomes  the  duty  ^„   ^     '.     '      -r^  ,,      ,t^    „.  \   ■,  ,    ,    » 

of  the  court  upon  the  granting  of  such  dis-  ^  57.  Carter  vHobbs    (D.  C,  Ind.),  1  Am. 

charge  to  the  bankrupt  to  vacate  its  previous  ^    R.  215    92  Fed.  594 ;  In  re  Price   (D.  C, 

stayed  remit  both  parties  to  their  rights,  N.  Y.) ,  1  Am.  B.  R.  606,  f  Fed.  987;  Keegan 

remedies  and  defenses  under  the  law.     In  re  l  King   (D-  C.,  Ind.      3  Am.  B.  R    79,  96 

Rosenthal   (D.  C,  N.  Y.),  5  Am.  B.  R.  799,  ^e^.  758;  In  re  Seebold  (CO.  A.,  5th  Cir. 

108  Fed   368  ^  -^^  '  ^-        '  ■*■"  ^^  Russell 

51.  BindeH"  v.  SmitOi  (Eq.,  N.  J.) ,  61  N.  J.  'C-  C.  A..  2d  Cir  )  3  Am.  B.  R.  658,  101 
Eq.  654,  5  Am.  B.  R.  40,  47  Atl.  456.  ^ed    248;  In  re  Wells   (D.  C,  Mo.  ,  8  Am. 

52.  Flangan  v.  Pearson  14  N.  B.  R.  37;  B.  R.  75  114  Fed.  222  Compare  also  In  re 
Ewart  V.  Schwartz,  48  N.  Y.  Super.  390;  ^«f  ^  'D.  C,  NY.)  5  Am.  B.  R.  836,  108 
Wood  V.  Hazen,  15  N.  B.  R.  491 ;  In  re  Irving,  Fed.  371,  as  modified  by  s  c.  on  appeal,  7 
Fed.  Gas.  7,073.  ^^-  ^-  ^-  ^^^'  ^^^  ^^"^^     . 

53.  Dimock  v.  Revere  Copper  Co.,  117  U.  58.  In  re  Smith  (D.  C,  R.  I.),  9  Am.  B.  R. 
S.  559,  29  L.  Ed.  994;  McHonald  v.  Davis,  590,  119  Fed.  1004;  Matter  of  Kahter  & 
105  N.  Y.  508,  12  N.  E.  40.  Cohen   (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  372, 

54.  New  River  Coal  Land .  Co.  v.  Ruffner  121  Fed.  984,  58  C.  C.  A.  260. 
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But  the  rule  yieids,  however,  where  the  possession  of  the  State  court  is  (1)  the 
result  of  a  fraud  on  the  law,  or  (2)  of  a  lien  ideclared  void  or  voidable  under 
the  law.  But  if  the  lien  is  by  a  judgment  creditor's  suit  begun  more  than 
four  months  before  the  bankruptcy,  a  stay  will  not  be  granted.^® 

(3)  Peoceedings  OB'  LONG  STANDING. — A  distinction  is  drawn  as  to  the 
power  of  a  bankruptcy  court  to  enjoin  proceedings  of  long  standing  in  a  State 
court,  in  which  such  court  has  acquired  complete  jurisdiction  of  the  person 
and  property  of  the  bankrupt  before  the  •bankruptcy  proceedings  were  com-' 
menced  and  the  poweir  to  enjoin  proceedings  instituted  within  four  months  of 
the  filing  of  the  petition  in  bankruptcy.  In  the  latter  case  the  power  is 
properly  exercised."*  Whete  a  proceeding  was  commenced  long  prior  to  the 
proceedings  in  bankruptcy,  and  the  property  in  controversy  was  under  the 
control  and  in  the  possession  of  a  receiver  appointed  by  the  State  court,  a  bank- 
ruptcy court  cannot  enjoin  the  proceedings  or  order  ^the  property  turned  over 
to  the  trustee  in  bankruptcy.®^ 

(4)  Peoceeding  to  enforce  a  lien. —  Where,  within  the  four  months, 
period,  an  action  to  enforce  a  lien  is  brought  in  a  State  court  against  a  bank- 
rupt, and  his  entire  property  is  involved  in  the  litigation,  the  bankruptcy  court 
has  jurisdiction  to  stay  further  proceedings  in  the  action.®^  But  it  has  been 
held  that  where  before  filing,  a  petition  against  an  involuntary  bankrupt,  a 
creditor  brings  an  attachment  suit  in  a  State  court  to  enforce  an  asserted 
right  in  rem  the  bankruptcy  court  is  without  jurisdiction  to  stay  such  suit  after 
the  State  court  has  acquired  jurisdiction  of  the  res.^     Stays  of  proceedings 


59.  Metcalf  v.  Barber,  187  U.  S.  166,  9  Am. 
B..  R.  36,  47  L.  Ed.  122,  revg.  In  re  Lesser 
(C.  C.  A.„2(i  Cir.),  5  Am.  B.  R.  3^0,  lOS  Fed. 
201,  and  s.  c,  3  Am.  B.  R.  815,  100  Fed.  433: 

Stay  of  execution. —  In  the  case  of  White 
V.  Thompson  (C.  C.  A.,  5th  Cir.),  9  Am.  B: 
R.  653,  119  Fed.  868,  56  C.  C.  A.  308,  it  was 
held  that  an  injunction  restraining  proceed- 
ings for  the  disposition  of  property  duly 
levied  on  under  an  execution,  issued  upon  a 
judgment  more  than  a  year  prior  to  the  ad- 
judication in  bankruptcy  of  the  debtor  is 
unwarranted.  Contra:  In  re  Baughman  (D. 
C,  Pa.),  15  Am.  B.  R.  23,  13«  Fed.  742, 
where  Judge  Archboxd  holds  that  a  sale  of 
the  bankrupt's  property  under  an  execution 
issued  upon  a  judgment  more  than,  four 
months  prior  to  his  adjudication  may  be 
stayed;  In  re  Vastbinder  (D.  C,  Pa.),  13 
Am.  Bi.  R.  148,  132  Fed.  718;  Matter  of 
Pollman  (Ref.,  N.  Y.),  16  Am.  B/  R.  144. 
See  also  Nat.  Bank  v.  Hobbs  (C.  C,  Ga.), 
9  Am.  B.  R.  190,  118  Fed.  626. 

60.  New  River  Coal  Land  Co.  v.  Ruffner 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474, 
165  Fed.  881 ;  Virginia  Iron,  Coal  &  Coke  Co. 
V.  Olcott  (C.  C.  A.,  4th  Cir.),  28  Am.  B.  321, 
197  Fed.  730;  Bear  &  Co.  v.  Chase,  3  Ami. 
B.  R.  746,  90  Fed.  920. 

Enjoining  prosecution  of  attachment  suit. 
—  Within  four  months  prior  to  the  defend- 
ant's, "bankruptcy,  petitioner  commenced  an 
action  in  a  State  court  upon  a  claim  prov- 
able in  bankruptcy.  A  warrant  of  attach- 
ment was  issued  in  such  action  and  the  at- 
tachment made  was  discharged  by  a  surety 
company's  bond.  One  of  bankrupt  s  directors 
entered  into  an  agreement  with  the  surety 


company  and  to  secure  him  against  loss,  bank- 
rupt conveyed  certain  real  estate  to  be  held 
in  trust  for  him.  Upon  bankruptcy  interven- 
ing, held,  that  since,  in  the  circumstances, 
the  prosequtiou  of  the  suit  might  result  in  a 
depletion  of  the  assets  of  the  estate,  a  stay 
would  be  for  the  benefit  of  the  estate  and 
should  be  granted.  In  re  Federal  Biscuit  Co. 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  393,  203 
Fed.  37. 

61.  Pickens  v.  Dent,  187  U.  S.  177,  9  Am. 
B.  R.  47,  47  L.  Ed.  128,  affg.  5  Am.  B.  R. 
644,   106  Fed.  663. 

62.  New  River  Coal  Land  Co.  v.  Ruffner 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474, 
165  Fed.  8S1.  , 

63.  Tennessee  Producer  Marble  Co.  v. 
Grant  (C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  288, 
135  "Fed.  332. 

Proceeds  of  sale  in  possession  of  State 
court. —  Where,  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy,  lienors  of  the  bankrupt 
commenced  an  action  to  foreclose  their  liens 
under  the  State  statute,  and  the  property  was 
sold  and  the  money  paid  into  court  after  the 
petition  was  filed,  and  the  State  judge,  prior 
to  the  issuance  of  a  restraining  order,  had 
rendered  his  decision  in  favor  of  the  lienors 
but  had  not  signed  the  decree  it  was  held 
that  the  entry  of  the  formal  judgment  was  a 
purely  ministerial  act  and  that  a  motion  to 
dissolve  the  restraining  order  should  be 
granted  as  ho  good  purpose  could  be  served 
by  transferring  the  money  from  the  State 
court  to  the  bankruptcy  court.  Matter  of 
Bach  (D.  C,  Wash.),  32  Am.  B.  R.  512,  212 
Fed.  575. 
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to  enforce  liens  are  usually  sought  to  prevent  either  (1)  the  enforcement  of  an 
execution  or  an  attachment  levied  within  the  four  niohths'  period  or  (2)  the 
foreclosure  of  a  valid  mortgage.  In  the  former,  there  seems  little  doubt  about 
the  power  to  halt  the  lien  creditor  or  of  the  wisdom  of  exercising  it.®*  In  the 
case  of  a  mortgage  foreclosure,  while  the  power  exists,  the  mortgaged  premises 
being  in  the  custody  of  the  court,^**  yet,  provided  the  mortgage  is  valid,  it  will 
not  as  a  rule  be  exercised,  and  certainly  not  unless  it  appears  that  the  equity 
of  redemption  vested  in  the  trustee  is  of  some  value.^  But  while  the  court 
will  not  usually  enjoin  the  foreclosure  of  such  mortgages  it  may  direct  the 
■trustee  to  intervene  in  the  action  for  the  purpose  of  protecting  all  of  the 
creditors  of  the  bankrupt.*''  The  decisions  under  the  former  class  of 
cases  are  fairly  uniform,®^  and  where  there  is  a  difference,  now  that  the 
doctrine  of  Bardes  v.  Bank  has  been  eliminated,  turn,  as  a  rule,  on 
whether  the  action  sought  to  be  stayed  is  based  upon  a  transaction  which 
is  void  or  voidable  under  the  present  law.  Those  under  the  latter  class  declar- 
ing against  the  exercise  of  jurisdiction  to  stay  the  foreclosure  of  a  valid  mort- 
gage, and  remitting  the  party  who  seeks  the  stay  to  the  State  court,  are  equally 


64.  In  re  Eastern  Com.  &  Imp.  Co.  (D.  C, 
Mass.),  12  Am.  B.  R.  305,  129  Fed.  847. 

Garnishment. —  Where  an  execution  was 
issued  pursuant  to  §  1391  of  the  New  York 
Code  of  Civil  Procedure  as  amended  in  1908, 
which  authorizes  a  judgment  creditor  to  take 
under  execution  10  per  cent,  of  the  salary  of 
a  judgment  debtor,  and  two  weeks  thereafter 
the  debtor  was  adjudicated  a  bankrupt,  the 
enforcement  of  the  judgment  against  any  por- 
tion of  the  bankrupt's  present  salary  will  be 
enjoined  until  it  is  determined  whether  he' 
shall  be  granted  a  discharge  in  bankruptcy; 
and  his  employers  will  be  directed  by  an 
order  to  Withhold  a  tenth  of' his  salary  until 
the  question  of  his  discharge  is  deterinined. 
In  re  Van  Buren  (D.  C,  N.  Y.) ,  20  Am.  B.  E. 
896,  164  Fed.  883;  In  re  Van  Buren  (D.  C, 
N.  Y.),  21  Am.  B.  K.  338,  164  Fed.  883. 
A  stay  of  garnishment  proceedings  under 
similar  circumstances  was  denied  in  In  re 
Driggs  (D.  C,  N.  Y.),  22  Am.  B.  R.  621, 
171  Fed.  897;  the  effect  of  this  decision  was 
limited  in  the  case  of  In  re  Sims  (D.  C, 
N.  Y.),  23  Am.  B.  R.  899,  176  Fed.  645,  so  as 
to  permit  a  stay  of  such  proceedings  as  to 
salary  earned  after  the  adjudication  of  the 
bankrupt.  See  also  Am.  B.  R.  Dig.,  §§  930, 
933. 

65.  QiKBre:  Whether  the  mortgagee,  being 
a  secured  creditor,  is  not^  under  §  57-h,  a 
party  who  is  already  within  the  jurisdiction 
of  the  court  of  bankruptcy?  In  the  case  of 
In  re  Dana  (C.  C.  A.,  8th  Cir.),  21  Am. 
B.  E.  683,  167  Fed.  529,  it  was  held  that 
where  a  court  of  bankruptcy  is  in  actual  pos- 
session of  real  property  belonging  to  the 
bankrupt,  it  has  jurisdiction  to  determine  the 
amount  and  order  of  priority  of  hens  thereon 
and  to  liquidate  such  liens,  and  in  aid  of  its 
jurisdiction  may,  by  injunction,  restralin  the 
prosecution  of  actions  brought   in  a  State 


court-  before  the  institution  of  the  bankruptcy 
proceedings  but  within  the"  four  months' 
period,  to  foreclose  liens  upon  the  property 
which  are  concededly  valid. 

66.  In  re  Sabine  (Eef.,  N.  Y.),  1  Am.  B. 
R.  315;  In  re  Donnelly  (D.  C,  Ohio),  26  Am. 
B.  R.  i304,  188  Fed.  1001;  Compare  In  re 
Pittelhon    (D.   C,  Wis.),  1  Am.   B.  R.  472, 

92  Fed.  901. 

67.  In  re  Porter  (D.  C,  Ky.),  6  Am.  B.  R. 
259,  109  Fed.  Ill;  In  re  Gerdes  (D.  C, 
Ohio),  4  Ain.  B.  R.  346,  102  Fed.  318;  In  re 
HoUoway    (D.   C,  Ky.),    1   Am.   B.   R.   659, 

93  Fed.  638;  In  re  Rohrer  (C.  C.  A.,  6tb 
Cir.),  24  Am.  B.  R.  52,  177  Fed.  381;  In  re 
Wagner  {D.  C,  Pa.),  30  Am.  B.  R.  396, 
206  Fed.  364. 

68.  In  re  Kimball  (D.  C,  Pa.),  3  Am.  B. 
R.  161,  97  Fed.  29;  Bear  v.*Chase  (CO.  A., 
4th  Cir.),  3  Am.  B.  R.  746,  99  Fed.  920; 
In  re  Seebold  (C.  C.  A.,  5th  Cir.),  5  Am.  B. 
B.  358,  105  Fed.  910;  In  re  Lesser  (C.  C.  A., 
2d  Cir.),  5  Am.  B.  R.  320,  180  Fed.  201; 
In  re  Keiiney  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R. 
355,  105  Fed.  897;  In  re  Tune  (D.  C,  Ala.), 
8  Am.  B.  R.  285,  115  Fed.  906.  Most  of  the 
cases  contra  rest  on  Bardes  v.  Bank,  178  U. 
S.  524,  4  Am.  B.  R.  163,  44  L.  Ed.  1175, 
and  since  the  amendatory  act  of  1903,  are 
no  longer  the  law  (for  instance.  In  re  Wells 
[D.  C,  Mo.],  8  Am.  B.  R.  75,  114  Fed.  222, 
and  In  re  Shoemaker  [D.  C,  Va.],  7  Am. 
B.  R.  437,  112  Fed.  648).  But  see  In  re 
Ogles  (D.  C,  Tenn.),  1  Am.  B.  R.  671,  93 
Fed.  426,  and  In  re  Franks  (D.  C,  Ala.), 
2  Am.  B.  R.  634,  95  Fed.  635.  Even  \^ere 
this  not  so,  the  power  to  enjoin  the  consum- 
mation of  a  fraud  on  the  law  is  by  no  means 
negatived  by  Bardes  v.  Bank.  Compare 
Bryan  v.  Bernheimer,  175  U.  S.  274,  5  Am. 
B.  B.  623.    See  also  Am.  B.  R.  Dig.,  §  930. 
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tmif orm,**  and  the  earlier  cases  contra  ""^  are  no  longer  controlling.  Nor  was 
this  latter  result  appreciably  affected  by  Bardes  v.  Bank.'^^  However,  in 
extreme  cases,  such  as  was  In  re  Sabine,  and  in  cases  where  the  mortgage 
itself  is  voidable  under,  the  terms  of  the  law,  the  right  to  stay  will  usually  be 
exercised. ^^  A  stay  of  a  sale  of  real  property  seized  under  a  judgment  rendered 
in  an  action  to  foreclose  a  mortgage  prior,  to  the  four  months  before  the  filing 
of  the  petition  should  not  be  granted,^  unless  it  is  absolutely  necessary,  under 
the  facts  of  the  particular  case,  in  order  to  protect  the  rights  of  the  creditors 
or  the  trustee  which  would  otherwise  be  lost  or  impaired.^*  ^here  the  lien 
creditor  voluntarily  makes  himself,  a  party,  to  the,  proceedings,'^^  as  when  he 
appears  at  the  first  meeting  and  asks  that  his  security  be  ascertained  for  the 
purpose  of  y.oting  on  that  part  of  his  debt  which  may  be  unsecured,  the  rule 
is,  of  course,  different.  Such  a  creditor  may  later  be  stayed.  But  not,  if  the 
suit  is  a  creditor's  bill  qf  long  standing. ''*  It  will  be  noticed  that  §  11-a 
a  suit  only  may  be  stayed  which  rests  upon  a  claim  from  which  a  discharge 
would  be  a  release.  It  shoiuld  be  further  noticed  that  the  suit  does  not  in  any 
way  affect  a  li,en  upon  the  bankrupt's  property;  it  does  not  affect  any  suit 
maintained  by  a  secured  creditor  to  enforce  a  lien  thereon.  In  recognition 
of  this  principle,  a  suit  to  enforce  a  mechanics'  lien  against  real  property  of 
the  bankrupt  will  not  be  stayed"  and  such  a  suit  may  be  brought  against  the 
trustee  without  leave  of  the  court.^^  Where  distress  has  been  made  by  a  landlord 
and  afterward  the  property  has  been  transferred  to  another  person  who  becomes 
a  bankrupt,  the  result  is  to  place  the  property  under  the  control  of  the  bank- 
ruptcy court,  and  such  court  may  restrain  further  proceedings  under  the 
distress.''^    While  courts  of  bankruptcy  may,  in  the  exercise  of  the  discretion 

69.  In  re  Holloway    (D.  G.,  Ky.),  1  Am.      Sanitorium  Co.   (0.  C.  A.,  9th  Cir.),  4  Am. 

B.  R.  659,  93  Fed.  638;  Heath  v.  Shaffer  (D.       B.  E.  197,  102  Fed.  310. 

C,  Iowa),  2  Am.  B.  R.  98,  93  Fed.  647;  71.  Compare,  however,  In  re  San  Gabriel 
In  re  Gerdes  (D.  C,  Ohio),  4  Am.  B.  E.  346,  Sanitorium  Co.  (C.  C.  A.,  9th  Cir.),  7  Am. 
102  Fed.  318;  In  re  Porter  (D.  C,  Kj.),  6  B.  R.  206,  111  Fed.  892,  where  on  reargmnent. 
Am.  B.R.  259,  109  Fed.  Ill;  In  re  United  the  Circuit  Court  of  Appeals  of  the  Ninth 
Wireless  Co.  (I).  C,  N".  J.),  27  Am.  B.  E.  1,  Circuit  superseded  its  former  opinion,  sv/prw, 
192   Fed.   238;    Matter   of   Schmidt    (D.    C.  on  this  ground. 

N".  J.),  35  Am.  B.  R.  1,  224  Fed.  814;  Mc-  72.  Carpenter  Bros.  v.   O'Connor    (C.   C, 

Loughlin  v.  Knop  (D.  C,  La.),  32  Am.  B.  R  Ohio),  1  Am.  B.  E.  381,  16  Ohio  Cir.  Ct.  526. 
582,  21,4  Fed.  260.    See  also  Am.  B.  R.  Dig.,  73.  Sample  v.  Beasley^'(C.  C.  A.,  5th  Cir.), 

§  926.  20  Am.  B.  R.  164,  158  Fed.  607,  citing  Met- 

Stay  permitted  if  necessary  for  administraT  calf  v.  Barker,  187  U.  S.  165,  9  Am.  B.  R. 

tion. — -Even  in  cases  where  State  courts  have  36,  47  L.  Ed.  122;  Pickens  v.  Roy,  187  U.  S. 

obtained  possession   of  the   property  of  the  177,  9  Am.  B.  R.  47,  47  L.  Ed.  128;  Matter 

bankrupt  by  the  foreclosure  of  valid  liens  or  of  Schmidt  ( D.  C,  N.  J. ) ,  35  Am.  B.  E.  1, 

by  receivership  proceedings  prior  to  the  filing  224  Fed.  814. 

of  the  petition  in  bankruptcy,  the  jurisdiction  74.  Matter  of  Morse    (D.   C,  N.  Y.),   32 

of  the  bankruptcy  court  is  paramount,  and-  Am.  B.  R.  207,  210  Fed.  900;  Broach  v.  MuUia 

such   proceedings    in    State   courts    may    be  (D.   C,  Ga.),   35  Am.  B.  E.   841,  228   Fed. 

stayed  if  necessary  to  the  proper  a(Jministra-  551;   Matter  of  Patterson  Lumber  Co.    (D. 

tion  of  the  estate  ,of  the  bankrupt.  Cohen  C,  Pa.),  36  Am.  B.  E.  186,  228  Fed.  916. 
V.   Nixon  &   Wright    (D.   C,  Ga.),   37   Am.  75.  In   re   Eiker    (C.    C.    A.,   2d   Cir.),    5 

B.  E.  646.  Am.  B.  E.  720,  107  Fed.  96. 

Suits,  commenced  in  the  State  court  by  a  76.  Pickens  v.  Dent,  187  U.  S.  177,  9  Am. 

decedents'  creditors  to  enforce  an  equitable  B.  R.  47,  47  L.  Ed.  128. 
lien,  which  have  not  proceeded  to  judgment  77.  Matter  of  Grissler  ( C.  C.  A.,  2d  Cir. ) , 

upon  the  bankruptcy  of  the  decedent's  wife,  13    Am.    B.    R.    508,    136    Fed.    754;    In    re 

may  be  enjoined  by  the  bankruptcy  court.  Greater  American  Blxposition  (C.  C.  A.,  8th 

Matter    of   McAualand    (D.    C,   N.   J.),    37  Cir.),  4  Am.  B.  R.  466,  102  Fed.  986      See 

Am:  B.  E.  519,  235  Fed.  173.  also  Am.  B.  R.  Dig.,  §  927. 

.70.  In  re  Sabine   (Ref.,  N.  Y.),  1  Am.  B.  78.  In   re  Smith    (D.  C,  N.  Y.j,  9  Am 

R.  315;  In  re  Pittelkow  (D.  C,  Wis.),  1  Am.  B.  R.  603,  121  Fed.  1014. 
B.  R.  472,  92  Fed.  901;  In  re  San  Gabriel  79.  In  re  Lines  (D.  C,  Pa.),  13  Am.  B.  E. 

318,  133  Fed.  803. 
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conferred  by  this  section,  stay  proceedings  where  the  property  is  in  possession 
of  an  officer  of  a  State  court  under  a  levy,  yet  such  stay  should  not  be  granted 
unless  the  bankrupt's  estate  will  be  benefited  thereby;  if  the  property  subject 
to  the  lien  is  insufficient  to  satisfy  it,  there  will  be  no  advantage  to  the  general 
creditors  from  administration  in  bankruptcy,  and  the  State  court  should  be 
permitted  to  remain  in  possession.®" 

b.  Stay  of  proceedings  under  general  assignments. —  Prior  to  Bardes  v.  Bank, 
the  cases  were  uniform  in  holding  that,  a  general  assignment  being  an  act 
of  bankruptcy  and  a  constructive  fraud  on  the  law,  the  general  assignee  might 
be  halted  by  an  injunction  from  the  court  of  bankruptcy.*^  Whatever  doubt 
resulted  from  that  case  was  eliminated  by  the  same  court's  decision  in  Bryan 
V.  Bernheimer.*^  Nor  was  the  doubt  restored  by  that  court's  decision  in  Louis- 
ville Trust  Co.  V.  Comminger,®*  a  case  which  applied -the  Bardes  rule  only  to 
the  assignee  and  his  attorneys  and  that,  too,  only  when  they  had  become  vested 
with  an  adverse  title  prior  to  the  bankruptcy.  Since  the  amendatory  act  of 
1903,  Bardes  v.  Bank  being  no  longer  the  law,  the  question  is  stripped  of 
all  dogmatic  limitations.  There  can  now  be  no  doubts  about  the  power  of  a 
court  of  bankruptcy  to  restrain  general  assignment  proceedings;  indeed,  it 
becomes  its  duty  propria  moiu,  at  once  a  petition,  especially  an  involuntary 
petition,  is  filed.** 

c.  Suits  or  proceedings  in  personam. —  (1)  In  genbeal. —  Much  of  what  has 
already  been  said  may  be  applied  here.  Two  classes  of  suits  and  proceedings 
are  peculiarly  against  the  person, —  (1)  ordinary  suits  for  the  collection  of 
simple  debts,  and  (2)  proceedings  which  may  result  in  the  attachment  and 
detention  of  the  body  of  the  debtor.  Stated  broadly,  the  former,  subject  to 
limitations  already  discussed,  especially  where  the  debt  proceeded  on  is  the 
result  of  a  fraudulent  preference,*®  will  always  be  stayed.  On  the  other  hand, 
the  latter  class  of  cases  will  rarely  be  stayed,  for  the  reason  that,  as  a  rule, 
arrest  on  civil  -process  rests  on  obligations  which  are  not  dischargeable  in 
bankruptcy.*®    To  this  generalization  there  are,  of  course,  exceptions,  as  where 

Hestiaining  landlord  from  interference  with  Ed.  413.  See  also  In  re  Carver  (D.  C,  N. 
trustee. —  Where,  at  adjudication,  a  tenant  Car.),  7  Am.  B.  E.  539,  113  Fed.  128. 
holds  an  unexpired  lease  of  the  store  occu-  84.  Power  to  restrain  assignee  from  ad- 
pied  by  him,  his  trustee  is  entitled  to  a"  ministering  estate. —  In  all  cases  where  a  pe- 
reasonable  time  within  which  to  dispose  of  tition  in  bankruptcy  has  been  filed  within 
a  valuable  stock  of  goods  which  is  not  remov-  four  months  of  making  a  general  assignment, 
able  without  serious  loss  to-  the  estate,  and  the  bankruptcy  court  has  both  the  power  aiid 
the  landlord  to  whom  the  trustee  has  given  the  absolute,  discretion  to  restrain  the  as- 
a  bond  against  loss  will  be  restrained  by  in-  signee  from  administering  the  estate.  Matter 
junction  from  interfering  with  the  trustee's  of  Federal  Mail  &  Express  Co.  (D.  C,  N.  Y.), 
possession  of  the  premises.  In  re  Schwartz-  37  Am.  B.  R.  240,  233  Fed.  691. 
man  (D.  C,  S.  Car.),  21  Am.  B.  R.  885,  167  Effect  of  insolyency  proceedings  pending  in 
Fed.  399.  State  court.^  The  jurisdiction  of  the  bank- 

80.  Orr  v.  Tribble    ( D.   C,  Gra. ) ,   19  Am.  ruptcy  court  is  essentially  exclusive  in  ad- 
B.  R.  849,  158  Fed.  897.  ministering  the  affairs  of  insolvent  individ- 

81.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am.  uals  and  corporations;  and  such  court,  when 
B.  R.  78,  90  Fed.  475,  affd.  1  Am.  B.  E.  388,  properly  applied  to,  cannot  refuse  to  take 
92  Fed.  337;  Lea  v.  West  (D.  C,  Va.),  1  Aan.  jurisdiction  because  a  proceeding  to  the  same 
B.  R.  261,  91  Fed.  237;  affd.  sub  nom.  West  end  is  pending  in  a  State  court,  but  may  stay 
Co.  V.  Lea,  174  IJ.  S.  590,  2  Am.  B.  R.  467;  all  action  in  the  State  court  in  such  pro- 
Davis  V.  Bohle  (C.  C.  A.,  8th  Cir.),  1  Am.  ceeding.  In  re  Benwood  Brewing  Co.  (D.  C, 
B.  R.  412,  92  Fed.  322;  In  re  M.  Solomon  &  W.  Va.),  29  Am.  B.  R.  759,  202  Fed.  326. 
Co.,   2  N.   B.   N.   Rep.   460.     See   also   Am.  85.  In  re  Nathan,  92  Fed.  590. 

B.  E.  Dig.,  §  935.         ~  86.  In  re  Cole  (D.  C,  N.  Y.),  5  Am.  B.  E. 

82.  181   U.   S.   188,  5  Am.  B.  E.   623,  45  780,  106  Fed.  837.     For  what  debts  are  not 
L.  Ed.  814.  discharged,    see   generally    discussion   under 

83.  184  U.  S.  18,  7  Am.  B.  E.  421,  46  L.  Section  Seventeen  of  this  work. 
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fhe  remedy  on  a  simple  contract  debt  given  by  tlie  State  law  -includes  arrest  f 
or  the  well-known  Kentucky  alimony  case,"  where  a  stay  was  granted  on  a 
State  court's  enforcement  of  its  mandate  by  contempt.®^ 

(2)  When  such  stays  will  be  granted. —  Oases  already  cited  under 
previous  paragraphs  indicate  the  conditions  under  which  suits  and  proceedings 
in  personam  will  be  stayed.  A  stay  should  be  granted  where  the  proceedings 
may  result  in  the  arrest  or  imprisonment  of  the  bankrupt.^^  Where  the  order 
sought  to  be  restrained  pertains  to  some  act  of  the  bankrupt  consisting  of  an 
offense  against  the  dignity  of  the  State  court,  it  should  not  be  stayed,^"  nor 
should  a  stay  be  granted  to  prevent  the  punishment  of  the  bankrupt  for  diso- 
bedience of  a  lawful  order  of  a  State  court  prior  to  filing  a  petition  in  bank- 
ruptcy.®^ But  where  an  attempt  is  made  to  enforce  a  dischargeable  claim  in  a 
State  court  by  proceedings  to  punish  the  bankrupt  for  contempt,  the  bankruptcy 
court  may,  in  its  discretion,  restrain  such  proceedings,®^  and  it  is  immaterial 
whether  the  court's  view  of  the  probability  of  the  claim  is  sotrnd  or  unsound, 
as  an  erroneous  decision  does  not  make  void  the  decision  of  the  court  in  this 
respect.®^  An  injunction  restraining  further  proceedings .  in  an  action  in  a 
State  court  operates  in  restraint  of  proceedings  in  such  court  to  punish  the 
bankrupt  for  an  alleged  contempt  committed  before  the  adjudication  in  bank- 
ruptcy.®* 

V.    PRACTICE  AND  PLEADINGS. 

a.  Application  to  State  court. —  Subdivision  a  of  this  section  is  general  in 
its  effect;  the  jurisdiction  thereby  conferred  on  the  courts  of  bankruptcy  is 
not  exclusive.  Application  may  be  made  to  a  State  court,  and  the  mandatory 
provisions  of  the  section  are  as  binding  on  that  court  as  on  the  Federal  Court. "^ 
Where  the  suit  is  pending  in  a  State  court  the  application  should  ordinarily 
be  made  in  that  court  in  the  first  instance.®®  In  that  event,  the  practice  will 
be  that  provided  by  the  State  law.    The  production  of  a  certified  copy  of  the 

87.  In  re  Grist  (Eef.,  N.  Y.),  1  Am.  B.  K.  question  of  the  bajikrupt'a  discharge  is 
89.  determined. 

88.  In  re  Houston  (D.  C,  Ky.),  2  Am.  93.  Wagner  v.  Houston  (D.  C,  Vt.),  4 
B.  E.  107,  94  Fed.   119;  on  appeal,  Wagner  Am.  B.  E.  596,  104  Fed.  133. 

V.  Houston    (C.   C.  A.,  6th  Cir.),  4  Am.  B.  94.  In  re  Fortunato  (D.  C,  N.  Y.),  9  Am. 

E.  596,  104  Fed.  133.  B.  E.  630,  123  Fed.  622;   In  re  De  Lany  & 

89.  In  re  Grist  (Eef.,  N.  Y.),  1  Am.  B.  E.  "  Co.  (D.  C,  N.  Y.),  10  Am.  B.  E.  634,  124 
89.                           '  Fed.  280. 

90.  Matter  of  Koronsky  (C.  0.  A.,  2d  Cir.),  95.  In  re  Eosenberg,  Fed.  Cas.  12,054;  In 
21  Am.  B.  E.  851,  170  Fed.  719,  holding  re  Metcalf,  Fed.  Cas.  4,494.  The  following 
that  the  execution  of  an  order  of  a  State  are  cases  arising  under  the  present  law 
court  to  punish  for  contempt  the  procuring  where  applications  were  made  to  State  courts 
of  a  stay  of  proceedings  upon  a  judgment  for  stays  and  refused  because  the  proceed- 
by  perjury  and  deceit  should  not  be  stayed  ings  were  for  the  enforcement  of  liens:  Eeed 
by  the  bankruptcy  court ;  People  ex  rel.  Otter-  v.  Equitable  Trust  Co.  (Sup.  Ct.,  Ga.),  115 
stedt  V.  Sheriff  (D.  C,  N.  Y.),  31  Am.  B.  E.  Ga.  780,  8  Am.  B.  E.  242,  42  S.  E.  102- 
84,  206  Fed.  '566.  Taylor  v.  Taylor    (N.  J.  Ch.),  59  N.  J.  Eq 

91.  In  re  Hall  (D.  C,  N.  Y.),  22  Am.  B.  86,  4  Am.  B.  E.  211,  45  Atl.  440;  Eeed  v. 
E.  498,  170  Fed.  721;  In  re  Sims  (D.  C,  Cross  (Super.  Ct.,  111.),  1  Am  B  E  34- 
N.  Y.),  23  Am.  B.  E.  899,  176  Fed.  645.  Continental  Nat'l  Bank  v.  Katz  (Super.  Ct', 

92.  In  re  Fortunato  (D.  C,  N.  Y.),  9  Am.  111.),  1  Am.  B.  E.  19. 

n.   E.   630,   123  Fed.   622;   Matter  of  Adler  96.  In   re  Geister    (D.    C     Iowa)     3   Am 

(0.  C.  A.,  2d  Cir.),  16  Am.  B.  E.  414,  144  B.  E.  228,  97  Fed.  322;  In  re  Siebert  (D.  c] 

Fed.  195,  holding  that  where  judgment  bas  N.   J.),   13   Am.   B.   E.   348,   133   Fed.   781; 

been  reoovered  against  a  hanbrutpit  upon  a  Matter    of   Penn   Development    Co.     ( D.    c' 

diadiafl-geable    claim,   the   banknlptcy   court  Cal. ) ,    33    Am.    B.    E.    759,    220    Fed.    222  • 

may,  in  its  discretion,  restrain  the  judgment  Hill  v.  Hareling,  107  U.  S.  631,  27  L.  Ed.  493* 

creditor  from  attempting  to  enforce  its  judg-  where  the  court,  in  speaking  of  a  similar  pro- 

ment,  until  twelve  months  after  the  date  of  vision  in  the  Act  of  1867,  said-"   "This  pro- 

thie  adjudication  in  bankru,ptcy,  or  until  the  vision,   like   all   laws   of  'the  United   States 
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petition  or  of  the  adjudication  will  be  enoiigli  to  establish  the  fact  that  snch 
a  proceeding  has  been  begun.  But  it  is  in  no  sense  the  duty  of  the  State  court 
to  stay  merely  because  it  hears  of  the  bankruptcy  of  a  suitor.  It  must  be 
informed  of  the  facts  by  proper  pleadings.^'^  The  mere  fact  that  a  petition  in 
bankruptcy  has  been  filed  does  not  operate  ipso  facto  to  relieve  the  bankrupt 
from  complying  with  the  orders  of  a  State  court.®* 

b.  Application  to  bankruptcy  court.—  The  bankruptcy  court  has  jurisdiction 
to  stay  proceedings  in  an  action  against  the  bankrupt  upon  motion  of  a  creditor 
whose  application  in  the  State  court  for  such  relief  has  been  denied.®*  If  the 
application  is  made  to  the  court  of  bankruptcy,  it  should  be  made  to  the  judge. 
General  Order  XII  (3)  effectually  limits  the  power  of  a  referee  to  grant  "  an 
injunction  to  stay  proceedings  of  a  court  or  oiBcer  of  the  United  States,  or  of  a 
State,"  and  requires  an  application  therefor  to  be  heard  and  decided  by  the 
judge. ^"^  The  weight  of  authority  is  now  apparently  in  favor  of  the  doctrine 
that  referees  may  not  enjoin  proceedings  in  a  State  court,^"-^  although  they  may 
grant  restraining  orders  and  injunctions  in  other  cases.-^**^  Where  the  courts 
of  bankruptcy  have  by  their  rules  restricted  the  power  of  referees  to  the  grant- 


made  in  pursuance  of  the  Constitution,  binds 
the  courts  of  each  State  as  well  as  those  of 
the  nation.  Upon  the  application  of  the 
bankrupt  to  the  court.  State  or  national,  in 
which  the  suit  is  pending,  it  is  the  duty  of 
that  court  to  stay  the  proceedings." 

97.  Johnson  v.  Bishop,  Fed.  Gas.  7,373; 
Boynton  v.  Ball,  121  U.  S.  457,  30  L.  Ed. 
985., 

98.  Right  of  bankrupt  to  refuse  to  obey 
orders  of  State  court. —  The  filing  of  a  peti- 
tion in  bankruptcy  and  an  adjudicatipn  does 
not  operate  as  a  stay  of  supplementary  pro- 
ceedings in  a  State  court  and  hence  where 
a  bankrupt  fails  to  appear  at  the  time  set 
for  his  examination  he  may  be  punished  for 
contempt.  Norton  v.  Bielby  (Co.  Ct.,  N.  Y.), 
86  N.  Y.  Misc.  644,  33  Am.  B.  E.  295,  149 
N.  Y.  Supp.  592. 

99.  New  River  Coal  Land  Co.  v.  KufiFner 
Bros.  (C.  C.  A.,  4th  Cir.),  2r  Am.  B.  R.  474, 
165  Fed.  881. 

100.  Application  to  referee. —  Ip  a  former 
edition  of  this  work,  it  has  been  said:  "If 
the  application  is  made  to  the  court  of  bank- 
ruptcy it  should  be  made  to  the  judge  if 
there  has  yet  been  no  order  of  reference; 
otherwise  to  the  referee  in  charge,  under  the 
former  law,  the  register's  functions  were  more 
clerical  than  judicial  and  he  had  no  such 
power.  It  has  been  thought  that  General 
Order  XII (3)  is  a  limitation  on  the  power 
to  enjoin  implied  from  §  38-a(4)  ;  but  the 
latter  authorizes  courts  of  bankruptcy  and 
not  the  Supreme  Court,  to  abridge  this  power. 
Further,  cases  contra  must  be  considered  at 
least  impliedly  overruled  by  Mueller  v.  Nu- 
gent, 184  U.  S.  1,  7  Am.  B.  R.  224,  46  L.  Ed. 
405,  the  power  to  issue  an  order  to  show 
cause  why  property  should  not  be  restored 
being  an  analogous  exercise  of  jurisdiction, 
and  of  a  higher  class  than  a  mere  stay." 
It  is  submitted  that  this  is  a  reasonable  ex- 
position of  the  law  on  the  question. ,  A  num- 


ber of  referees  have  contended  that  they  had 
jurisdiction  in  such  cases.  In  re  White  (Ref., 
Ala.),  10  Am.  B.  E.  790,  799;  In  re  Sabine 
(Ref.,  N.  Y.),  1  Am.  B.  R.  315;  In  re  Northup 
(Ref.,  N.  Y.),  1  Am.  B.  R.  427.  But  the 
weight  of  authority  seems  to  be  opposed  to 
this  contention  and  we  have  reluctantly  de- 
parted from  the  rule  laid  down  in  the  former 
text,  with  the  belief,  however^  that  the  ques- 
tion is  not  yet  settled. 

Effect  of  invalid  order. —  Where  a  restrain- 
ing order  is  accepted  by  a  sheriff  as  notice 
of  pending  bankruptcy  proceedings,  it  is  suf- 
ficient to  stop  a  sale  of  the  bankrupt's  prop- 
erty, although  not  authoritatively  issued  by 
the  clerk.  Matter  of  Miles  Paint  Mfg.  Co. 
(D.  C,  Pa.),  32  Am.  B.  R.  793. 

101.  Matter  of  Epstein  (D.  C,  Pa.),  33 
Am.  B.  R.  606,  219  Fed.  635.  See  also  In  re 
Roger  Brown  &  Co.  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  336,  196  Fed.  758. 

Right  of  referee  to  enjoin  proceedings  in 
State  court. —  Judge  Lowell  discussed  the 
subject,  to  some  extent  in  Re  Steuer  ( D.  C, 
Mass.),  5  Am.  B.  R.  214,  104  Fed.  976,  but 
declined  to  decide  the  point.  He  says  there, 
however,  that :  "  It  is  strongly  implied  that 
the  referee  has  some  jurisdiction  to  issue  in- 
junctions to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunc- 
tion stays  the  proceedings  of  the  court."  This 
opinion  is  approved  in  Re  Berkowitz  (D.  C, 
Pa.),  16  Am.  B.  E.  251,  255,  143  Fed.  598, 
holding  that  a  referee  may  exercise  the 
power  of  the  judge  except  in  certain  specified 
cases,  one  of  the  exceptions  being  that  he 
may  restrain  a  court  or  officer  of  the  United 
States  or  a  State,  unless  there  be  a  pressing 
necessity  to  act,  to  which  a  certificate  of  the 
clerk  is  the  essential  prerequisite. 

See  also  Am.  B.  E.  Dig.,  §,  77. 

102.  In  re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  E.  209,  104  Fed.  976.  See  §  2  (15)  and 
discussion  thereunder,  ante,  p.  76. 


300  Suits  By  and  Against  Bankeupts.  [§  11-a. 

ing  of  temporary  restraining  orders  only, ^"^  care  should  be  taken  to,  ask  no 
more  than  the  referee  can  grant.  If  the  parties,  upon  an  application  for  a 
stay,  submit  the  question  to  a  referee,  they  are  bound;  even  if  the  right  of  a 
referee  to  award  an  injunction  to  stay  suits  and  proceedings  cannot  be  regarded 
as  finally  settled.^"* 

c.  Papers  and  procedure.— Save  in  the  interval  between  the  filing  of  the 
petition  and  the  adjudication,  a  stay  is  always  discretionary.  Suits,  except 
those  asserting  remedies  incident  to  valid  liens,  should,  as  a  rule,  be  stayed. 
Unless  there  has  been  an  abuse  of  discretion,  the  stay  Avill  not  be  interfered 
with  on  appeal. ^"^  Application  is  usually  made  by  a  petition  setting  out  the 
jurisdictional  facts,  such  as  the  name  of  the  suit,  in  what  court,  for  what  it  is 
brought,  the  names  of  the  persons  sought  to  be  enjoined,  of  their  attorneys  of 
record,  and  the  like,  and,  if  on  information  and  belief,  accompanied  by  sus- 
taining affidavits.^"®  The  petition  for  a  stay  should  sufficiently  show  that  the 
proceeding  is  pending  in  a  district  in  which  it  is  made.-^"^  It  may  be  verified 
by  the  attorney  where  it  is  shown  that  the  moving  parties  live  at  a  distance  and 
that  the  application  is  made  by  their  attorney  in  their  behalf  and  for  their 
benefit,  and  states  why  it  is  so  made.^**^  The  reasons  why  the  stay  should  be 
granted  must  clearly  appear.  If  there  be  a  trustee,  he  should  apply,  though 
if  he  refuses  or  neglects  so  to  do,  or  if  a  trustee  be  not  yet  appointed,  any  party 
in  interest,  including  the  bankrupt,  may  do  so.  Before  adjudication,  the 
petitioning  creditors  are  the  proper  persons,  but  any  party  interested  in  the 
proceeding  may  also  apply.  The  stay  is  granted  ex  pcurie,  in  the  same  manner 
as  other  Federal  writs.  .If  it  be  a  stay  proper,  as  distinguished  from  a  mere  tem- 
porary injunction  coupled  with  an  order  to  show  cause,  the  granting  of  it  may 

103.  Rules  restricting  powers  of  referees. —  have  an  opportunity  to  move  for  an  injunc- 

"  When  a  motion  for  an  injunction  is  pend-  tion   before  the   judge.     Such  has  been   the 

ing  or  is  about  to  be  made  the  referee  may,  general    practice    in    the    district    of    New 

in  order  to  prevent  injury  to  the  property  Jersey."     In  re  Siebert    (D.   C,  N.  J.),   13 

of  the  bankrupt,  or  otherwise,  grant  a  tem-  Am.  B.  R.  348,  133  Fed.  7S1. 
porary  restraining  order  staying  proceedings  104.  In  re  Benjamin   (D.  C,  Pa.),  15  Am. 

until  the  hearing  and  decision  of  said  motion.  B.  R.  351,  140  Fed.  320. 

In  case  all  parties  in  interest  agree  that  said  io5_  jjj  j.g  Lesser    (CCA     2d  Cir  )     3 

motion  be  heard  by  the   referee  in   charge,  Am.  B.  R.  758,  99  Fed.  913;  New  River  Coal 

they  may  file  with  the  referee  a  written  stipu-  Land   Co..  v.   RuflFner   BTos.    (C.   C.   A.,   4th 

lation  to  that  effect.     The   decision   of   the  cir.),  21  Am.B.  R.  474,  165  Fed    881-  Vir- 

referee  on  such  motion  shall  be  filed  with  the  ginia  Iron,  Coal  &  Coke  Co.  v.  Olcott  (C.  C 

clerk,  and  if  the  referee  decides  that  an  m-  ^^  4tji  cir.),  28  Am.  B.  R.  321,   197  Fed 

junction  shall  issue,  an  order  to  that  effect  730. 

may  be  made  by  the   judge."      (Rule  XXI,  t'nn    -r  -r^  ■■.        -r^  ■,     ^        --_ 

Northern  and  Rule  XXIII,  Western  District  ,  ^°^-  ^  re  Keiler,   Fed    Cas.   7,647.     For 

of  New  York  )  forms    of    petition    of   petitions    and   orders 

Under  the 'rules   of  the  district   court  of  staying  suits  and  proceedings,  see  Hagar  & 

New  Jersey  a  referee  has  no  power  to  issue  ^       a^^-afi^i    '''"^  '"  Bankruptcy   (2d  ed.), 
an  injunction.     Lanning,  District  Judge,  in 

diseusaing  this  question  said:     "If,  by  con-  107.  In  re  Goldberg  (D.  C,  N.  Y.),  9  Am. 

sent   of  the   parties   in   a   case,'  he   acquires  B.  R.  156,  117  Fed.  692,  holding  that  a  peti- 

juriadiction  to  hear  a  motion  for  injunction,  tion    in    a    pending    bankruptcy    proceeding, 

he  may  hear  it,  and  advise  the  judge  of  his  described  as :     "  In  the  District  Court  of  the 

decision  by  filing  it  with  the  clerk  of  the  United  States  for  the  Northern  District  of 

court.     The  judge  of  the  court,  and  he  only,  New  York.     In  Bankruptcy  No.   1,141,"  and 

may  then,  if  the  decision  of  the  referee  be  which  stated  that  the  petition  in  bankruptcy 

that   an   injiunotion   should   issue,   make   an  was  filed  on  a  certain  date  and  a  writ  of 

order  for  injunction.     The  referee  may  also,  subpoena   issued   "  herein,"  was   sufficient  to 

without  consent  of  the  parties,  in  order  to  show  that  a  proceeding  in  bankruptcy  was 

prevent  injury  to  the  property  of  the  bank-  pending   in   the   Northern   District   of  Nety 

rupt,  grant  a  temporary  stay  of  judicial  pro-  York. 

ceedings;   but  such  stay  should  be  but  for  108.  In  re  Goldberg  (DC    N  Y  ^    fl  Atv, 

a  few  days,  and  only  until  the  applicant  can  B.  R.  156,  117  Fed    692    '     "'     * 
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be  indorsed  on  the  petition  by  the  judge  or  the  referee,  and  the  clerk  must  then 
issue  a  writ  of  injunction,  which,  in  turn,  must  be  served  by  the  marshal,, 
in  the  same  manner  as  other  Federal  writs.  If  a  temporary  restraining  order, 
the  practice  of  the  State  courts  usually  controls,  as  to  recitals,  the  signature  of 
the  judge  or  referee,  and  the  method  of .  service.""  Omnibus  stays  are  not 
frequent  and  the  writ  or  order  will,  as  a  rule,  be  addressed  to  the  party  stayed 
eo  nomine;  however,  stays  directed  generally  "to  all  other  persons"  seem  to 
bind  all  persons  served.""  Whether,  if  the  person  to  be  stayed  is  not  a  party 
to  the  proceeding,  he  must  be  brought  in  by  a  subpcena  served  at  the  same  time, 
is  a  question.  There  is  high  authority  for  the  practice,^^^  even  under  the  pres- 
ent law;  but  the  wording  of  the  subsection  under  discussion  does  not  seem  to 
make  it  necessary.  In  actual  practice,  it  is  rarely  essential  and  much  less 
rarely  done.  How  far  courts  will  investigate  the  merits  of  contested  applica- 
tions depends  largely  on  the  conscience  and  industry  of  the  judge  or  referee. 
The  better  authority  seems  to  be  that  a  court  of  bankruptcy  will,  if  necessary, 
determine  such  merits,  even  swearing  witnesses  or  ordering  a  referee  to 
ascertain  the  facts.  It  will,  indeed  must,  determine  whether  the  debt  is  dis- 
chargeable or  not.^^^  To  do  this  it  must  often  declare  the  legal  effect  of 
pleadings  in  the  State  court,  and  sometimes  of  a  judgment  there  granted."^ 
,The  petition,  if  presented  to  a  referee,  should  be  filed  in  the  office  of  the 
clerk  of  the  district  court.^" 

VI.    DURATION,  MODIFICATION  AND  VACATION  OF  STAY. 

Motions  to  modify  or  vacate  an  order  staying  proceedings  in  a  State  court 
are  made  in  the  usual  way,  on  notice  and  affidavits,  and  are  often  subject  to 
district  rules  or  the  practice  of  the  local  State  courts.  If  the  application  for 
a  stay  is  made  prior  to  adjudication  the  stay  is  granted  until  after  an  adjudica- 
tion or  the  dismissal  of  the  petition.  When  granted  before  adjudicatibn  it  is 
dissolved  by  the  adjudication,,  although  it  may  subsequently  be  renewed.  If 
granted  after  the  adjudication  the  stay  may  be  continued  until  "  twelve  months 
after  the  date'  of  such  adjudication,"  but,  if  within  that, time  such  person 
applies  for  a  discharge,  then  until  the  question  of  such  discharge  is  deter- 
mined."® If  the  year  goes  by  and  the  bankrupt  obtains  the  extension  permitted 
by  §  14-a,  it  is  questionable  whether  another  stay  could  be  granted  under  the 
terms  of  this  section  of  the  law ;  but  it  probably  could  under  the  general  eqi^ty 
powers  of  the  court,  already  discussed  under  §  2  (15).  It  is  thought,  however, 
that  the  words  "  the  question  of  such  discharge  is  determined  "  are  sufficient 
to  embrace  the  time  consumed  on  an  appeal,  seasonably  taken  arid  diligently 
prosecuted.  Once  the  discharge  is  granted  or  refused,  the  stay  is  dissolved. 
No  order  to  that  effect  is  required.  Better  practice,  however,  suggests  the 
application  for  and  entry  of  such  an  order,  though  it  is  the  duty  of  the  court 

109.  Useful    forms    will    be    found    under  114.  In  re  Gerdes    (D.   C,  Ohio),  4  Am. 
"Supplementary    Forms,"    post.      See    also      B.  E.  346,  102  Fed.  318. 

Haear   and   Alexander's   Bankruptcy   Forms  115.  Stay  of  proceedings  pending  discharge. 

(2d  ed.),  Nos.  258-^65.  —Pending  the  bankruptcy  proceedmgs   and 

110.  In  re  Lady  Byron  Mining  Co.,  Fed.  before  discharge,  the  bankrupt  may  plead  to 
Cas.  7  980.  ^■"y  ^i^*  pending  at  the  time  of  his  adjudica- 

lil.' Bryan  v.  Bernheimer,  181  U.  S.  188,  tion,  or  subsequently  brought,  a  suggestion 

5  ,Am.  B.  E.  623,  45  L.  Ed.  814.   '  of  the  bankruptcy   proceedings,    and    ask   a 

112.  In  re  Ba'sch  (D.  C,  N.  Y.),  3  Am.  B.  stay  in  the  State  court  itotil  the  question  of 

E.  235    97  Fed.  761.  his  discharge  has  been  Anally  determined  in 

113    Burnham  v.  Pidcock,  58  N.  Y.  App.  the   bankruptcy   court.      Baltimore   Bargain 

Div    273    5  Am.  B.  E.  590,  68  N.  Y.  Supp.  House  v.  Busby  (Ga.  Sup.  Ct.),  143  Ga.  734, 

1007;  Knott  v.  Putnam  (D.  C,  Vt.),  6  Am.  35  Am.  B.  E.  119,  85  S.  E.  875. 
B.  E.  80,  107  Fed.  907. 
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to  make  such  entry,  in  any  event.^^*  If  a  bankrupt  fails  to  apply  for  his  dis-- 
charge  within  the  statutory  period,  or  if  the  same  when  applied  for  is  denied, 
an  order  restraining  the  enforcement  of  a  judgment  expires  by  its  own  limita- 
tion.^^' Where  an  action  a,gainst  a  bankrupt  was  stayed  by  the  bankruptcy 
court  where  the  question  of  the  bankrupt's  discharge  was  pending,  a  motion  to 
continue  the  stay  after  his  discharge  is  granted  should  be  denied."^  But  whether 
or  not  the  discharge,  if  granted,  will  release  a  judgment  in  respect  to  which 
a  stay  of  execution  has  been  granted,  may  not  be  determined  on  a  motion  to 
vacate  such  stay/*^  On  a  motion  to  vacate  an  order  staying  the  enforcement 
of  a  judgment  on  the  ground  that  it  is  for  a  non-dischargeable  debt  the  burden 
is  on  the  judgment  creditor  to  show  that  the  judgment  is  within  the  exception 
of  the  act  and  not  dischargeable.^^" 

•      VII.     CONTINUANCE  OF  SUITS  BY  TRUSTEE. 

a.  Where  bankrupt  is  defendant.^^^ —  Subdivision  b  of  this  section  provides 
that  "  The  court  may  order  the  trustee  to  enter  his  appearance  and  defend  any 
pending  suit  against  the  bankrupt."  The  words  here  used  are  not  the  same 
as  those  of  the  former  law/^^  but  their  effect  is  similar.  ^^^  The  trustee  should 
exercise  his  own  judgment  with  reference  to  defending  a  suit  pending  against 
the  bankrupt  at  the  time  of  the  institution  of  bankruptcy  proceedings  and  it 
is  not  necessarily  his  duty  in  such  matters  to  follow  the  wishes  of  a  majority 
in  number  and  amount  of  the  creditors,  but  whep.  his  ,o\vti  judgment  concurs 
with  that  of  a  great  majority  of  all  the  creditors,  to  the  effect  that  the  defense 
of  such  suit  would  probably  be  unsuccessful,  delay  the  settlement  of  the  estate 
and  result  in  considerable  expense,  such  judgment  should  control.^^  One  option 
is  with  the  trustee  —  he  may  or  may  not  decide  to  defend  ^^* — though,  when 

lie.  Matter  of  Federal  Biscuit  Co.   (C.  C.  Ill  Fed.  151,  and  cases  cited  in  Am.  Bankr. 

A.,  2d  Cir.),  32  Am.  B.  E.  612,  214  Fed.  221;  Dig.,  §§  933,  1091.. 

In  re  Rosenthal   (D.  C,  N.  Y.),  5  Am.  B.  E.  120.  Matter  of  Levitan   (D.  C,  N.  J.),  34 

799,   108   Fed.   368,  holding  that  where  the  Am.  B.  E.  789,  .224  Fed.  241. 

district  court  stayed  a  suit  in  another  State  121.  See  also  Am.  B.  E.  Dig.,  §  917. 

for  the  purpose  of  enabling  a  bankrupt  to  122.  Act  of  1867,  §  16,  E.  S.,  §  5,047. 

plead  his  discharge  when  he  had  obtained  it,  123.  Price  v.  Price,  48  Fed.  823. 

it  becomes  the  duty  of  the  court  upon  the  124.  In  re  Kearney  Bros.    (D.  C,  N.  Y.), 

granting  of  such  discharge  to  the  bankrupt  25  Am.  B.  E.  757,  184  Fed.  190. 

to  vacate  its  previous  stay  and  remit  both  125.  Traders'  Bank  v.  Campbell,  14  Wall. 

parties  to  their  rights,  remedies  and  defenses  87,  20  L.  Ed.  832;  Eeade  v.  Waterhouse,  52 

under  the  law.    '  N.  Y.  587. 

117.  Matter  of  Levitan  (D.  C,  N.  J.),  34  When  there  is  a  fair  chance  of  success  in 
Am.  B.  E.  789,  224  Fed.  241.  the  pending  litigation,  and  its  prosecution  to 

Where  no  application  for  discharge  is  judgment  would  benefit  the  estate  by  pre- 
made.—  If  the  bankrupt  has  made  no  appli-  venting  the  taking  away  of  money  or  prop- 
cation  for  a  discharge,  and  the  time  has  erty,  or  by  way  of  the  establishment  of  some 
passed  within  which  an  application  cm  be  important  fact  or  question  of  law  necessary 
made,  there  is  no  right  longer  to  restrain  to  the  efficient  administration  of  the  estate, 
the  proceedings  in  the  State  court,  and  the  and  the  amount  involved  directly  or  indi- 
distriot  court  should  vacate  a  stay  previously  rectly  is  substantially  more  than  the  probable 
granted  for  an  indefinite  period.  Matter  of  cost  of  the  litigation,  it  would  be  the  plain 
Federal  Biscuit  Co.  (C.  C.  A.,  2d  Cir.),  32  duty  of  the  trustee  to  defend  or  prosecute 
Am.  B.  E.  612^  214  Fed   &21  as  the  case  may  be.     In  re  Kearney  Bros. 

118.  In  re  Flanders  (D.  C,  Vt.),  10  Am.  (D.  C,  N.  Y.),  25  Am.  B.  R.  757,  760  184 
B.  R.  379,  121  Fed.  236.  Ped.  190,  quoting  Collier  on  Bankruptcy  (7th 

119.  Matter  of  Levitan   (D.  C,  N.  J.),  34  ed.),221. 

Am.  B.  R.  789,  224  Fed.  241,  and  see  In  re  The   trustee   should    intervene    in    a   suit 

Mussey   (D.  C,  Mass.),  3  Am.  B.  R.  592,  99  which   is   pending   against  the  bankrupt   at 

Fed.  71;  In  re  Marshall  Paper  Co.  (C.  C.  A.,  the  time  of  his  adjudication,  as  such,  if  the 

1st  Cir.),  4  Am.  B.  R.  468,  102  Fed.  872;  property  of  the  bankl-upt   is   at   that   time 

Tn  re  MoCarty  (D.  C,  111.),  7  Am.-  B.  R.  40,  in  the  hands  of  a  receiver  appointed  by  a 


§  11-b.]  Continuance  of  Suits  by  Trustee.  303 

in  doubt,  lie  should  report  at  a  meeting  of  creditors  for  instructions.  If  he 
decides  to  intervene  in  a  pending  suit  he  should  secure  the  approval  of  the 
Federal  court. ^^  The  other  option  is  with  the  court ;  it  may/^^  but  need  not, 
order  the  trustee  to  intervene.  Where  the  suit  affects  the  bankrupt  estate  and 
its  determination,  if  adverse  to  the  bankrupt,  may  deplete  the  assets,  the 
trustee  may  properly  be  ordered  to  intervene  ;^^^  and  a  court  of.  bankruptcy 
may  restrain  an  action  in  a  State  court  for  such  time  as  vs'ill  permit  the  trustee 
to  prepare  his  papers  and  make  a  motion  for  an  order  allovring  him  to  inter- 
vene. The  State  court  may  not  compel  a  trustee  to  intervene;''"'  but  a  plain- 
tiff may  be  entitled  to  have  a  trustee  made  a  party  defendant,  although  he 
cannot  be  compelled  to  answer  unless  by  direction  of  the  bankruptcy  court.'^' 
He  can-plead  to  the  jurisdiction,  or  make  .any  defense  which  the  bankrupt  could 
have  made,  or  even  any  defense  which  any  creditor  could  have  asserted 
affirmatively. '^^  Once  the  trustee  is  a  party  to  such  suit,  he  is  bound  by  the 
judgment  therein, '^^  but  he  does  not  voluntarily  submit  himself  to  the  juris- 
diction of  the  State  court  by  protesting  against  its  exercise  of  jurisdiction  in 
an  action.'^*  If  the  judgment  is  already  entered,  and  the  State  court  refuses  to 
open  it  on  a  motion  of  the  trustee,  the  court  of  bankruptcy  cannot,  it  seems, 
force  the  State  court  to  open  the  case  by  restraining  the  enforcement  of  its 
judgment. ^^  It  would  also  seem  that  a  trustee,  when  once  a  party,  could,  on 
showing  the  required  facts,  secure  a  removal  of  the  cause  to  the  proper  Federal 
court;  there  are,  however,  no  cases  in  point.  If  a  trustee  does  not  intervene, 
he  is  bound  by  the  judgment  to  the  same  extent  that  any  party  acquiring  an 
interest  pending  suit  would  be  boUnd.'^®  A  trustee  may  not  oUsti  the  juris- 
diction of  a  State  court  by  pointing  out  the  pendency  of- the  bankruptcy  pro- 
ceedings.'^'^ Where  a  trustee  intervenes,  he  incurs  no  liability  against  the  estate 
for  costs  which  accrued  before  his  intervention,  and  he  is  in  no  event  personally 
liable  for  the  costs  if  his  intervention  was  in  good  f aith."^    The  right  of  a 

State  court  in  a  iudgment  creditor's  action.  493.     But  compare  Bear  v.  Chase   (C.  C.  A., 

In  re  Klein   (D.  C,  111.),  3  Am.  B.  E.  174,  4th  Cir.),  3  Am.  B.  K  746,  99  Fed.  920. 

97  Fed   31  131.  Victor  Talking  Machine  Co.  v.  Haw- 

126.  Hahlo  v.   Cole,   112  N.  Y.  App.  Div.  thorne,  etc.,  Co.    (C.  C,  Pa.),  23  Am.  B.  R. 

636    15  Am.  B.  R.  591,  98  N.  Y.  Supp.  1049;  234,   173  'Fed.   617,  citing  Collier  on  Bank- 

Kessler  v.  Herklotz,  132  N.  Y.  App.  Biv.  278,  ruptcy  (7th  ed.),  p.  221. 

22   Am     B     E.    257,    117    N.    Y.    Supp.    45;  132.  London  v.  Blandford,  56  Ga.  150;  San- 
Drew  V  Fort  Payne  Co.  (Sup.  Ct.,  Ala.),  186  ford  v.  Sanfofd,  58  N.  Y.  67;  Knox  v.  Bank, 
Ala.  285,  32  Am.  B.  R.  353,  65  So.  71,  citing  12  Wall.  379,  20  L.  Ed.  414.       . 
Collier  on  Bankruptcy  (8th  ed.),  221,  222.  133.  In  re  Skinner   (D.  G.,  Iowa),  3  Am. 

127    In  re  Porter  &  Bros.    (D.   C,  Ky.),  B.  R.   163,  97  Fed.   190;  In  re  Van  Alstyne 

6  Am.  B.  R.  259,  109  Fed.  111.  (D.  C,  N.  Y.),  4  Am.  B.  R.  42,   100  Fed. 

Creditors  against  intervention. —  It  cannot  929.                      -r   .    ■.    ,r^    ^    ^      ^.,    r^   \ 

be  that  the  court  must  direct  the  trustee  to  134.  Pugh  v.  Loisel   (C.  C.  A.,  5th  Oir.), 

intervene   and   prosecute   a  pending  suit  or  33  Am.  B.  R.  580,  219  Fed.  417. 

^defend    a    pending    suit,    regardless    of    the  135.  In  re  Franklin  (D.  C,  Mass.),  6  Am. 

merits  and  prospects  of  success;  and  it  can-  B.  R.  285,  106  Fed.  666,  affd.  sub  nom.  J^- 

not  be  that  a  trustee  must  defend  such  a  suit  quith  v.  Rowley,.  188  U.  S.  620,  9  Am.  B.  R. 

when  the  creditors  are  appealed  to  and  four-  525,   47    L.    Ed.   620.     Compare   Neiman   v. 

fifths   in   number   and   amount  vote   against  Shoolbraid,  2  N.  B.  N.  Rep.  668. 

such  action.     In  re  Kearney  Bros.    (D.   C,  136.  Thatcher  v.  Rockwell,  105  U.  S.  467, 

N.  Y.),  25  Am., B.  R.  757,  184  Fed.  190.  26  L.  Ed.  949.                           „     ,         ,, 

128.  Heath  v.  ShafiEer  (D.  O.,  Iowa),  2  137.  Des  Momes  Savmgs-Bank  v.  Morgan 
Am  B  R  98,  93  Fed.  647;  In  re  New  Jewelry  ,,Co.,  123  Iowa  432,  12  Am.  B.  R.  781, 
England  Breeders'  Club  (D.  C,  N.  H.),  23  99  N.  W.  121;  Harris  v.  Luxury  Fruit  Co. 
Am    B.  R.   689,  175  Fed.  501.  (Sup.  Ct.,  Ga.),  142  Ga.  67,  32  Am.  B.  R. 

129.  In  re  Klein  (D.  C,  111.),  3  Am.  B.  652  82  S.  E.  447.  ,^  ^  ,,  -  „« 
R    174    97  Fed    31  138.  Malloch  v.  Adams   (D.  C,  Mass.),  M 

'l30.  Oliver  v.  Cunningham,  Fed.  Cas.  10,-      Am.  B.  R.  916,  199  Fed.  542. 
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trustee  to  intervene  in  a  cause  pending  in  a  State  court  against  the  bankrupt 
is  to  be  heard  and  determined  under  the  practice  and  rules  of  the  State  court.^'^** 
b.  Where  bankrupt  is  plaintiff. — 'Subsection  c "  of  this  section  permits  the 
trustee,  with  the  approval  of  the  court,  to  prosecute  as  trustee  any  suit  com- 
menced by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and  eifect 
as  though  it  had  been  commenced  by  him.^*"  The  words  of  this  subsection  are 
strikingly  similar  to  those  of  the  law  of  1867."^  They  have,  however,  been 
given  a  somewhat  limited  meaning.  Thus,  only  such  suits  as  may  be  beneficial 
to  the  estate  should  be  continued  by  the  trustee."^  If,  then,  actions  not  bene- 
ficial to  the  estate  are  pending,  what  may  the  bankrupt  do?  The  authorities 
are  not  uniform."^  The  analogy  between  such  a  right  of  action  and  any  other 
valueless  or  burdensome  property  is.  striking,  and,  it  is  thought,  on  proper 
application  to  the  referee  in  charge,  the  trustee  may  be  excused  from  prosecut- 
ing such  a  suit,  and  the  bankrupt  authorized,  to  do  so  for  his  own  benefit."* 
The  consent  of  the  bankruptcy  court  to  the  substitution  of  the  trustee  for  the 
bankrupt  in  the  State  court  should  first  be  obtained  and  affirmatively  shown."^ 
The  court  whose  approval  is  required  is  that  which  appointed  the  trustee."^ 
A  cause  of  action  for  damages  arising  out  of  a  personal  wrong  suffered  by  the 
bankrupt  does  not  pass  to  his  trustee  in  bankruptcy  and  the  trustee  should  not 
be  permitted  to  continue  the  action,  since  this  subsection  only  relates  to  actions 
that  are  a  part  of  the  bankrupt's  estate,  or  in  which  his  estate  has  an  interest."'' 
The  statute  is  silent  as  to  the  right  of  the  bankrupt  to  begin  a  suit  in  the  time 
which  intervenes  between  the  filing  of  the  petition  and  the  election  of  a  trustee; 
but  the  Supreme  Court  has  held  that  the  bankrupt's  title  to  the  property  which 


139.  Drew  v.  Fort  Payne  Co.  (Sup.  Ct., 
Ala.),  186  Ala.  285,  32  Am.  B.  E.  353,  65  So. 
71;  Bank  of  Commerce  v.  Elliott  (Sup.  Ct., 
Wis.),  109  Wis.  648,  6  Am.  B.  E.  409,  85 
N.  W.  417. 

140.  Griffin  v.  Ins.  Oo.  (Suip.  «.,  Ga.) ,  119 
Ga.  663,  11  Am.  B.  E.  622,  46  S.  E.  870; 
Earl  V.  Jacobs  (Sup.  Ct.,  Mich.),  177  Mich. 
163,  31  Am.  B.  E.  90,  142  N.  W.  1079.  See 
also  Am.  B.  E.  Dig.,  §  913. 

141.  Act  of  1867,  §  16,  E.  S.,  §  5,047. 

142.  In  re  Haensell  (D;  C,  Cal.),  1  Am. 
B.  E.  286,  91  Fed.  355;  In  re  Throckmorton 
(C.  C.  A.,  6th  Cir.),  17  Am.  B.  E.  856,  149 
Fed.  145;  Griffin  v.  Ins.  Co.  (Sup.  Ct.,  Ga.), 
119  La.  633,  11  Am.  B.  E.  622,  46  S.  E.  870; 
In  re  Franks  (D.  C,  Ala.),  2  Aih.  B.  E.  634, 
95  Fed.  635,  holding  that  the  trustee  may 
petition  the  State  court  to  order  a  sheriff 
'to  pay  over  moneys  from  a  sale  under  an 
execution,  nullified  by  the  adjudication  in 
bankruptcy. 

143.  Towie  V.  Davenport,  16  N.  B.  E.  478; 
Noonan  v.  Orton,  12  N.  B.  E.  405;  Gilmore 
V.  Bangs,  55  Ga.  403;  Sutherland  v.  Davis, 
42  Ind.  26. 

144.  Effect  of  failure  of  trustee  to  piose- 
ciite. —  In  the  case  of  Griffin  v.  Mutual  Life 
Insurance  Co.,  119  Ga.  663,  II  Am.  B.  E. 
622,  46  S.  E.  870,  it  was  held  that  if  no 
trustee  is  appointed,  or  if  the  bankruptcy 
court  does  not  consider  it  to  the  interest  of 
the  estate  to  permit  the  trustee  to  prosecute 
the  suit  the  action  does  not  abate  nor  is  the 
bankrupt's  debtor  discharged  from  liability 


in  the  pending  action;  the  bankrupt  may 
have  an  interest  in  the  recovery  which  he  is 
entitled  to  protect. 

An  action  by  or  against  the  bankrupt  in 
the  State  court  does  not  abate  upon  the  ad- 
judication in  bankruptcy  or  appointment  of 
a  trustee,  and  in  the  absence  of  an  applica- 
tion by  the  trustee  for  substitution  it  may 
be  prosecuted  or  defended  by  the  bankrupt. 
■Hahlo  v.  Cohn,  112  N.  Y.  App.  Div.  636,  15 
Am.  B.  E.  591,  98  N.  Y.  Supp.  1049. 

145.  Hahlo  v.  Cohn,  112  N.  Y.  App.  Div. 
636,  15  Am.  B.  E.  591,  98  N.  Y.  Supp.  1049; 
Kessler  v.  Herklotz,  132  N.  Y.  App.  Div.  278, 
22  Am.  B.  E.  257,  117  N.  Y.  Supp.  45. 

146.  Malloch  v.  Adams  (D.  C,  Mass.),  28 
Am.  B.  E.  916,  199  Fed.  542. 

147.  Libel. —  Under  section  70-a(6)  of  the 
bankruptcy  act,  a  trustee  in  bankruptcy  can- 
not be  substituted  as  plaintiff  and  oontinue 
the  prosecution  of  a  suit  to  recover  damages 
for  libel,  which  had  been  commenced  by 
bankrupt  prior  to  bankruptcy,  although  the 
mjuries  to  the  bankrupt  from  such  libel  may 
have  been  the  cause  of  his  bankruptcy. 
Epstein  V.  Hardwecker  (Sup.  Ct.,  Okl  29 
ok.  337,  26  Am.  B.  E.-712,  116  Fed.  Bac 

Malicious  prosecution.— An  action  for  ma- 
licious prosecution,  if  commenced  before  the 
adjudication  of  the  insolvent  debtor  in  bank- 
ruptcy, is  not  one  which  the  trustee  may 
continue  with  consent  of  the  court  of  bank- 


§  11-d.]  Limitation  on  Suits  by  Trustees. 


305 


will  pass  to  the  trustee,  is  sufficient  tb  authorize  the  trustee  to  bring  a  suit  for 
damages  to  such  property."*  If  the  trustee  intervenes,  the  suit  will  be  contin- 
ued in  his  name ;"®  but  the  trustee  is  liable  only  for  costs  after  he  intervenes, 
and  for  costs  personally  only  when  guilty  of  mismanagement  or  bad  faith.^^** 

c.  Practice. —  The  order  to  intervene  and  the  consent  to  defend  should  be 
granted  upon  application  made  by  petition  or  miotion.  This  application,  as  a 
rule,  may  be  heard  at  a  meeting  of  creditors.  It  may,  however,  be  granted 
ex  parte.  In  some  districts  the  practice  is  to  grant  the  consent  in  the  form  of 
an  order  authorizing  the  trustee  to  apply  to  the  proper  State  court  for  substi- 
tution.^^^  How  far  an  adverse  party  in  the  State  court  should  be  heard  in 
opposition  to  the  motion  is  an  open  question.  He  certainly  should  not,  if  he 
is  not  a  creditor,  and  any  effort  on  his  part  summarily  to  determine  the  con- 
troversy on  the  merits  should  be  checked;  the  State  court  is  the  forum  for  such 
determination.  Permission  once  granted,  the  scene  shifts  to  the  State  court, 
.  and  the  application  there  will,  of  course,' be  in  accordance  with  the  rules  and 
practice  of  that  court. ^^^  Throughout,  the  practice  under  these  subsections 
is  closely  analogous  to  that  where  a  trustee  initiates  a  suit,  discussed  under 
the  appropriate  sections,  post}^^ 

VIU.  LIMITATION  ON  SUITS  BY  TRUSTEES 
a.  Effect  of  limitation. —  Subsection  d  provides  that  "  Suits  shall  not  be 
brought  by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years 
after  the  estate  has  been  closed."  It  has  reference  t6  suits  initiated  by  the 
trustee,  rather  than  those  pending  at  the  time  of  the  bankruptcy. ^^  It  is 
similar  to  the  corresponding  clause  under  the  act  of  1867  in  period  only.  It 
constitutes  an  arbitrary  limitation  on  all  suits;  as  to  computation  of  time  at 
least  superseding  all  statutes  whether  State  or  Federal,^'*  provided  the  action 

148.  Johnson  v.  Collier,  222  U.  S.  538,  27  unpaid  stock  Bubscriptions,  can  continue  such 
Am.  B.  E.  454,  56  L.  Ed.  306.  action  it  is  necessary  that  the  defendant  have 

149.  Ames  v.  Gihnan,  51  }\Jass.  239.  notice  and  an  opportunity  to  be  heard  upon 

150.  Norton  v.  Switzer,  93  U.  S.  355,  23  the  validity  of  the  alleged  debts  of  the  cor- 
L.  Ed.  903 ;  Beade  v.  Waterhouse,  52  N.  Y.  poratiom,  and  that  an  order  be  entered  direct- 
587.  ing    proceedings    against    the    stockholders 

In  Murtaugh  v.  Sullivan,  74  N.  Y.  Misc.  where    subscriptions    are    unpaid    for    such 

517,  27  Am.  B.  R.  431,  132  N.  Y.  Supp.  503,  amount  as,  together  with  the  assets,  will  be 

it  was  held  that  the  trustee  would  not  be,  sufficient  to  meet  the  liabilities  of  the  cor- 

substituted  as  plaintiff  in  an  action  to  fore-  poration.    Where  the  pleadings  fail  to  allege 

close  a  mechanic'ia  lien  ao  far  as  his  liability  such  facts,  they  do  not  state  a  cause  of  action, 

for  costs  was  canBemed,  it  aippearing  that  Chamberlain  v.  Piercy  (Sup.  Ct.,  Wash.),  82 

the  only  punpose  of  such  stubstitation  was  to  Wash.  157,  33  Am.  B.  R.  554,  143  Pac.  977. 

avoid  payment  of  a  judgment  properly  ob-  163.  See  under  Sections  Sixty,  Sixty-seven 

tained,  the  defendant  no  longer  having  op-  and  Seventy  of  this  work, 

portunitv  to  demand  security  for  costs.  154.  Compare   Maybin   v.   Raymopd,    Fed. 

151  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B.  Cas.  9,338.  See  also  Am.  B.  R.  Dig.,  §  665. 
E.  606,  92  Fed.  987;  Hahlo  v.  Cohn,  112  N.  155.  Effect  of  bankruptcy  act  on  statute' 

Y.  Ajpp.  Div.  636,  15  Am.  B.  R.  591,  98  N.  Y.  of  limitations. —  In  Freelander  v.  Holloman, 

Siipip.    1049,    citing    Collier   on    Bankruptcy  Fed.  Cas.  5,081,  also  reported  in  9  N.  B.  R. 

(5th  ed.)    p.  141.  ^^l'  ^^^  question  of  the  application  of  the 

152  Drew  v.  Fort  Payne  Co.  (Sup.  Ct.,  statute  of  limitation  was  considered  by  the 
Ala.)  186  Ala.  285,  32  Am.  B.  E.  353,  65  court.  It  is  there  said:  "  The  Constitution 
So  71  citing  Collier  on  Bankruptcy  (8th  of  the  United  States  conferred  upon  Congress 
ed.)  223,  224;  Bank  of  Commerce  v.  BHiott  the  power  to  establish  a  imiform  system  of 
(Sup    Ct!    Wis.),  6  Am.  B.  R.  409.  bankruptcy  throughout  the  United   States; 

Acti«n  by  trustee  to   recover   stock   sub-  and   when    Congress,   in    pursuance    of   this 

scriptions  —  Before  a  trustee  in  bankruptcy,  power,  passed  the  Bankmipt  Act,  it  /at  once 

substituted   as   plaintiff   in    an    action   com-  superseded  all  laws  in  conflict  with  it.    The 

menced  bv  the  receiver  of  an  insolvent  cor-  bankrupt's  estate  and  evejy  thing  and. right 

poration  prior  to  its  bankruptcy  to  recover  connected  with  it,  upon  the  bankruptcy,  at 
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is  not  barred  by  the  State  statute  at  the?  time  the  petition  in  bankruptcy  was 
filed. ^^®  It  seems  also  that  the  character  of  the  suit  is  immaterial,  provided  it 
amounts  to  the  prosecution  of  a  demand  in  a  court  of  justicej-^^^  in  respect  to 
the  property  or  rights  of  property  of  the  bankrupt.  ^^*  It  applies  also  to  writs 
of  error  sued  out  to  review  a  judgment  of  a  Stsrte  court,  as  well  as  to  suits 
initiated  by  the  trustee.-''^  It  does  not  apply  to  an  application  to  reopen  a 
case  upon  the  ground  that  the  proceeding  was  closed  before  the  estate  was 
fully  administrated;  ■'^*''  Under  familiar  principles,  this  limitation  does  not 
aifect  jurisdiction ;  to  be  available,  it  must  be  pleaded. ^®^ 

b.  When  limitation  begins  to  run;  when  estate  is  closed.— Under  the  present 
law  the  two-year  limitation  begins  to  run  on  and  after  the  estate  has  been 
closed;  under  the  act  of  1867,  the  time  began  to  run  when  the  cause  of  action 
accrued  in  favor  of  or  against  the  assignee."'®^  The  phrase  "  after  the  estate 
has  been  closed  "  does  not  mean  the  date  of  the  discharge  or  refusal  to  dis- 
charge ;  nor  does  it  mean  the  date  the  referee  remits  the  papers  of  a  closed  case  , 
to  the  clerk.  •'^^  It  rather  refers  to  the  date  when  the  final-  decree  approving 
the  trustee's  account  and  discharging  him  is  granted. -^^  Even  this  is,  however, 
not  accurate,  for  in  no  asset  bankruptcies  no  trustee  may  be  appointed  and 


once  passed  under  the  control  and  operation 
of  the  bankrupt  law.  After  that  the  riglita 
of  those  in  interest  may  be  contracted  or 
enlarged,  as  Congress  in  its  wisdom  may  pro- 
vide. This  provision,  in  the  second  section^ 
provides  that  all  rights  of  action  barred  upon 
the  appointment  of  the  assignee  shall  remain 
barred,  whether  in  favor  of  or  against  the  as- 
signee, and  give,  both  to  the  assignee  and 
those  claiming  an  adverse  interest  to  any 
property  claimed  by  the  assignee  in  the  ad- 
verse possession  of  others,  or  claimed  by 
others,  to  property  in  the  hands  or  under  the 
control  of  the  assignee,  two  years  in  which 
to  commence  proceedings  in  equity  or  at  law 
for  its  recovery.  This  is  a :  separate  and  in- 
dependent provision,  and  has  no  connection 
with  any  State  statute  on  the  subject.  It 
may  extend  or  may  contract  the  time  pro- 
vided in  the  statute  of  limitations.  Thus,  if 
at  the  time  of  the  appointment  of  the  as- 
signee but  a  few  days  remained  of  the  time 
necessary  to  complete  the  bar,  the  time  would 
be  extended;  or,  if  the  statute  had  just  com- 
menced running,  and  under  the  State  law 
would  have  ten  years  to  run,  as  in  case  of 
actions  of  ejectment  to  recover  real  estate, 
it  would  be  complete  within  two  years." 

The  limitation  applies  to  suits  for  the  re- 
covery of  preferences  under  §  60-b,  exclusive 
of  a  State  statute  prescribing  a  different 
limitation.  Arnold  Grocery  Co.  v.  Shackel- 
ford (Ga.  Sup.  Ct.),  140  Ga.  595,  31  Am. 
B.  R.  119,  79  S.  E.  470. 

156.  Sheldon  v.  Parker  (Sup.  Ct.,  Neb.) ,  66 
Nebr.  610,  11  Am.  .B.  R.  152,  92  N.  W.  923. 

157.  Bailey  v.  Glover,  21  Wall.  342,  22 
L.  Ed.  636;  Ames  v.  Gilman,  51  Mass.  239; 
Union  Canal  Co.  v.  Woodside,  11  Pa.  St.  176. 

158.. In  re  Conant,  Fed.  Cas.  3,086;  Ste- 
vens V.  Hauser,  39  N.  Y.  302. 

159.  Jenkins  v.  Bank,  106  U.  S.  571,  27 
L.  Ed.  304;  Walker  v.  Towner,  Fed.  Oaa. 
17,089. 


160.  Atl  application  to  reopen  a  case,  upon 
the  ground  that  the  proceedings  were  closed 
before  the  estate  was  fully  administered,  is 
not  a  "  suit "  within  the  meaning  of  section 
11-d.  A  former  trustee  has  no  standing  in 
court  to  seek  the  reopening  of  a  bankruptcy 
proceeding.  None  but  creditors  who  have 
proved  their  claims  are  entitled  to  that  relief. 
Matter  of  Paine  (D.  C,  Ky.),  11  Am.  B.  R. 
351,  i27  Fed.  246. 

161.  Chemung  Bank  v.  Judson,  8  N.  Y.  254. 
See  also  Gormley  v.  Bunion,  138  U.  S.  623, 
630,  34  1,.  Ed.  1086;  Ritzer  v.  Wood,  109 
U.  S.  187,  27  L.  Ed.  900;  Upton  v. -McLaugh- 
lin, 105  U.  S.  640,  26  L.  Ed.  1,197;  Lyon  v. 
Bertram,  20  Ho\y.  149,  15-  L.  Ed.  847. 

168.  When  limitation  begins  to  run.^ 
Where  during  the  pendency  of  bankruptcy 
proceedings  the  trustee  had,  or  might  readily 
have  had,  knowledge  that  bankrupt  had  made 
a  preferential  transfer  of  property,  and  it  ap- 
peared that  the  only  reason  that  inquiries 
concerning  the  same  were  not  prosecuted 
further  was  that,  as  there  were  mortgages 
on  the  property,  further  prosecution  was 
deemed  not  worth  while,  the  trustee  cannot 
claim  in  a  suit  begun  more  than  two  years 
after  the  estate  was  closed,  that  the  fraud 
had  only  been  discovered  about  a  month  be- 
fore the  commencement  of  the  suit,  so  as  to 
have  prevented  the  limitation  of  two  years, 
contained  in  section  11-a  of  the  bankruptcy 
act  from  having  expired.  Kinder  v.  Scharfl 
(Sup.  Ct.,  La.),  129  La.  218,  26  Am.  B.  R. 
765,  55  So.  769. 

For  a  somewhat  remarkable  example  of 
the  effect  of  the  limitation  under  the  former 
law,  see  Scott  v.  Devlin,  89  Fed.  970. 

163.  See  Banltr.  Act,  §  39-a(7). 

164.  See  Bankr.  Act,  §  2(8). 

When  estate  deemed  "  closed  " —  Where  the 
final  account  of  a  trustee  in  bankruptcy  has 
been  proved,  the  trustee  discharged  and  all 
the  funds  of  the  estate  distributed,  the  estate 
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yet  a  cause  of  action  may  develop;  while  in  many  cases  when  a  trustee  is 
appointed  he  finds  himself  unable  to  find  assets  and,  there  being  no  funds  with 
which  to  pay  the  expenses  incident  to  a  meeting  for  his  discharge,  files  no  report 
and  is  not  discharged.  There  are  as  yet  no  decisions  construing  the  meaning 
of  this  phrase.  It  is  suggested  that,  where  no  trustee  is  appointed,  the  two 
years  will  begin  to  run  from  the  day  when  the  order  dispensing  with  a  trustee 
is  granted,  and  that,  when  a  trustee  is  appointed  who  does  not  report  or  seek 
a  final  discharge,  it  will  not  begin  until  such  discharge  is  granted.  It  has 
been  held  that  where  an  estate  is  declared  closed,  but  is  subsequently  reopened, 
the  two-year  period  begins  to  run  from  the  subsequent  closing  of  the  estate. ^?^ 
Failure  to  commence  the  action  within  the  required  time  because  of  inability 
to  serve  process  is  no  excuse.^®® 

will  be  deemed  "  closed  "  within  the  meaning  administration,   as   such  property,   although 

of  §  11 -d  and  §  2(8)   of  the  bankruptcy  act,  fraudulently  conveyed,  would  form  no  part  of 

and  the  trustee  aiter  the  reopening  of  the  the  estate  until  the  conveyance  had  been  set 

esrtate  and  his  reappointment  cannot  asaert,  aside.    Kinder  v.  Sobarff  (Sup.  iCt.,  La.),  129 

in  a  suit  brought  to  set  aside  as  preferential  La.  218,  26  Am.  B.  R.  765,  55  So.  769.     . 

a  conveyance  made  by  bankrupt  within  the  165.  Bilafsky  v.  Abrg,ham,  183  Mass.  401, 

four  months'  period,  that  the  estate  had  not  67  N.  E.  318. 

been  "  fully  administered,"  because  the  prop-  166.  Amey  v.  Watertown,  130  U.  S.  320,  32 

erty  sued  for  had  not  been  included  in  the  L.  Ed.  953. 
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COMPOSITIONS,  WHEN  CONFIRMED. 

§  12.  Compositions,  When  Confirmed.— o  A  bankrupt  may  offer, 
either  before  or  after  adjudication,  terms  of  composition  to  Ms  cred- 
itors, but  not  before,  he  has  been  examined  in  open  court  or  at  a 
meeting  of  bis  creditors,  and  has  filed  in  court  the  schedule  of  his  prop- 
erty and  list  of  his  creditors,  required  to  be  filed  by  bankrupts.  In 
compositions  before  adjudication  the  bankrupt  shall  file  the  required 
schedules,  and  thereupon  the  court  shall  call  a  meeting  of  creditors  for 
the  alloivance  of  claims,  examination  of  the  bankrupt,  and  preserva- 
tion of  conduct  of  estates,  at  which  meeting  the  jud^e  or  referee  shall 
preside;  and  action  upon  the  petition  for  adjudication  shall  he  delayed 
until  it  shall  be  determined  whether  such  composition  shall  be 
confirmed* 

b  An  application  for  the  confirmation  of  a  composition  may  be 
filed  in  the  court  of  bankruptcy  after,  but  not  before,  it  has  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a  majority 
in  amount  of  such  claims,  and  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  money  necessary  to  pay  all  debts 
which  have  priority  and  the  cost  of  the  proceedings,  have  been 
deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

c  A  date  and  place,  with  reference  to  the  convenience  of  the  parties 
in  interest,  shall  be  fixed  for  the  hearing  upon  each  application  for 
the  confirmation  of  a  composition,  and  such  objections  as  may  be  made 
to  its  confirmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied  that  (l)'it  is 
for  the  best  interests  of  the  creditors;  (2)  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties  which 
would  be  a  bar  to  his  discharge;  ^and  (3)  the  offer  and  its  acceptance 
are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 
provided,  or  by  any  means,  promises,  or  acts  herein  forbidden. 

e  Upon  the  confirmation  of  a  composition,  the  consideration  shall 
be  distributed  as  the  judge  shall  direct,  and  the  case  dismissed. 
Whenever  a  composition  is  not  confirmed,  the  estate  shall  be 
administered  in  bankruptcy  as  herein  provided. 

*  The  amendment  of  1910  is  in  italics. 
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§12.]  Synopsis  of  Section.  309 

Analogous  provisions:    In  U.  S.:    K.  S.,  §  5103-A  (Act  of  June  22,  1874). 

In  Eng.:     Act  of  1890,  §  3,  which  supersedes  Act  of  1883,  §  18.    See  also  Act  of  1833, 
§  23.    See  also  Deeds  of  Arrangement  Acts  of  1887  and  1900. 
Cross-references:      To  the  law:     Power  of  court  of  bankruptcy  to  confinn  or  reject  com- 
positions, §  2(9). 
CJompositions,  when  set  aside,  §  13. 
Effect  of  confirmation  on  discharge  of  debts,  §  14-c. 
Debts  not  affected  by  composition,  §  17-a. 

Certified  copy  of  order  confirming  or  setting  aside  composition  as  evidence,  §  21-f,  g. 
Appeals  in  compositions,  §  25-a. 
Punishment    for   extorting   money    or   property   as   consideration   for   composition, 

§29-b(5). 
Jurisdiction  of  referee  in  respect  to  compositions,  §  38-a(4). 

Compensation  of  referee  on  composition,  §  40-a.  , 

Commissions  in  case  of  composition,  §  48-a. 
Notice  of  application  for  confirmation,  §  58-a  ( 2 ) . 
Title  of  property  to  vest  in  bankrupt  on  confirmation,  §  70-f. 
To  the  General  Orders:    Applications  for  confirmation  to  be  heard  and  decided  by  judge, 
XII   (3). 
Payment  of  moneys  on  composition,  XXIX. 
Appearance  in  opposition  to  composition,  XXXII. 
To  the  Forms:     Official:     Petition  for  meeting  to  consider  composition.  No.  60. 
Application  for  confirmation,  No.  61. 
Order  confirming  composition.  No.  62. 
Order  of  distribution.  No.  63. 
Supplementary:     Offer  and  acceptance  of  compositions,  Nos.  94,  96.       .. 
Referee's  certificate.  No.  97. 
Order  to  show  causej  No.  98. 
Appearance  of  objecting  creditor.  No.  99. 
Specification  of  objections.  No.  100. 
Order  of  reference  to  special  master.  No.  101.  > 
Report  of  special  master.  No.  .102. 
Order  confirming  or  rejecting  composition.  No.  103. 


SYNOPSIS   OF    SECTION. 

COMPOSITIONS,   WHEN   CONFIRMED. 

I.  History  and  Comparative  Legislation,  310. 

a.  The,  English  system,  310. 

b.  Continental  systems,  311. 

c.  Compositions  under  act  of  1867  as  amended  in  1874,  311. 
n.  Compositions  Under  the  Present  Law,  312. 

a.  In  general,  312. 

b.  Constitutionality,  313. 

c.  Section,  how  construed,  313. 

d.  Who  may  offer  composition,  313. 

e.  General  -purpose  and  effect,  314. 

f.  Practice,  315. 

in.  Informal  Compositions,  316. 
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IV.  Offering  Composition,  316. 

a.  In  general,  316. 

b.  Amendment  of  offer,  S17. 

c.  When  offer  should  be  made,  317. 

(1)  In  geneeal,  317. 

(2)  After  discharge,  317. 

(3)  Effect  of  amendment  of  1910,  317. 

d.  Meeting  of  creditors,  318. 

e.  Acceiptance  by  creditors,  318. 

(1)  When  offer  to  be  made,  318. 

(2)  How  acceptance  obtained,  318. 

(3)  Who  may  accept,  319. 

(4)  How  MANY  must  ACCEPT,  319. 

f.  Deposit  of  consideration,  319. 

(1)  In  general,  319. 

(2)  Nature  and  amount  of  consideration,  320. 

(3)  When  deposit  in  cash  is  necessary,  321. 

(4)  Deposit  of  assets  of  estate,  322. 

g.  Practice  before  confirmation,  322; 

(1)  In  general,  322. 

(2)  "  Examined,"  322. 

(3)  Ascertaining  whether  a  majority  has  consented,  322. 

(4)  Reporting  to  the  judge,  323. 
V.  Confirming  or  Rejecting  Composition,  323., 

a.  Who  may  oppose  composition,  323. 

b.  Objections  to  confirmation,  323. 

(1)  In  general,  323. 

(2)  Because  against  the  best  interests  of  the  creditors,  323. 

(3)  Because  of   commission  of  acts  or  failure   to   perform 

duties  which  would  bar  a  discharge,  325. 

(4)  Because  of  absence  of  good  faith,  326. 

c.  Withdrawal  of  objections,  326. 

d.  Effect  of  fraud  on  a  composition  already  conjirmsd,  327. 

e.  Practice,  327. 

VI.  Distribution  in  Composition,  328. 

a.  In  general,  328. 

b.  Practice,  328. 

c.  Dismissal  of  the  case,  329. 

Vn.  Nonperformance  of  Composition,  329. 
Vni.  Appeals,  329. 


I.    HISTORY  AND  COMPARATIVE  LEGISLATION. 

a.  The  English  system.—  Not  until  1825,  was  a  composition  with  creditors 
permitted  in  England,  nor  did  this  first  statute  discharge  the  debts  of  dis- 
sentient creditors.     The  act  of  1849,  which  required  the  bankrupt  to  make  a 
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cessio  bonorum,  provided  for  a  discharge  available  against  aU  creditors  whether 
consenting  or  not.  The  act  of  1869,  §  126,  is  concededly  the  progenitor  of 
our  system  of  composition.  .  Sinbe  ihen,  two  statijtes  have  been  passed  in  Eng- 
land, that  of  1883  and  that  of  1890.  The  latter  repeals  the  former's  provisions 
concerning  compositions,  and  is  now  the  law.  By  it,  in  connection  with  §  23 
of  the  act  of  1883,  a  scheme  of  composition  may  be  offered  either  between  the 
entry. of  the  receiving  order  (petition)  and  the  adjudication,  or  after  that 
date.  When  the  offer  is  after  that  date,  the  practice  seems  not  unlike  our  own; 
but  a  composition  outside  of,  i.  e.,  before  an  actual  bankruptcy,  is  not  possible 
under  our  law.^  The  English  statutes  also  provide  for  "  deeds  of  arrange^ 
ment  "  with  creditors,  a  procedure  something  like  those  of  our  State  insolvency 
laws  that  require  the  assent  of  creditors  in  advance.^  In  actual  practice,  these 
deeds  of  arrangement  are  more  general  than  compositions  proper.^  In  England 
schemes  of  arrangement  as  distinguished  from  compositions  are  possible  even 
after  bankruptcy  proceedings  are  commenced. 

b.  Continental  systems. —  The  laws  of  the  continental  countries  distinguish 
between  compositions  without  the  relinquishment  of  assets,  and  compositions 
with  relinquishment.  The  first  class  differs  from  the  English  method  in  that 
it  cannot  take  place  until  after  a  bankruptcy  proceeding  has  been  begun,  and 
results  in  a  part  payment  and  the  creation  of  a  "  debt  of  honor"  for  the  bal- 
ance, the  bankrupt  being;  restored  to  his  business,  but  compelled  to  perform 
the  terms  of  his  coinposition  agreement.  In  effect,  this  is  merely  an  extension, 
but,  when  consented  to  by  certain  percentages  of  the  creditors,  is  binding 
on  all.  It  is,  on  the  Continent,  decidedly  the  more  general  and  more  popular 
method.  The  other  kind  of  composition  resembles  that  in  vogue  here,  but 
seems  to  be  possible  only  in  France  and  Greece.  Besides,  some  countries 
permit  an  arrangement  with  creditors  before  bankruptcy,  to  prevent  or  avoid 
bankruptcy,  and,,  therefore,  properly  called  "  preventive  compositions."  These 
correspond  to  the  English  deeds  of  arrangement,  either  in  or  out  of  the  pro- 
ceeding proper,  if  made  before  the  actual  adjudication.*  The  modern  tendency 
is  toward  arrangements  or  compositions  between  the  creditor  and  debtor,  as 
distinguished  from  the  harsher  rules  of  the  older  bankruptcy  laws.  The  sec- 
tion now  under  discussion  will,  therefore,  become  increasingly  important  as 
the  years  go  on. 

0.  Compositions  under  act  of  1867  as  amended  in  1874.^ —  Our  first  and  second 
bankruptcy  laws  did  not  provide  for  compositions.  Nor  did  the  law  of  1867, 
until  amended  by  the  act  of  June  212,  1874.®  The  corresponding  section  of  the 
present  law  is  not  only  more  tetse,  but,  in  effect,  in  several  particulars  unlike 
that  of  the  law  of  1874.  The  latter,  and  the  adjudicated  cases  under  it,  are, 
therefore,  not  always  in  point.  Its  main  features  should,  however,  be  under- 
stood and  will  be  briefly  outlined  here,  the  foot-notes  indicating  the  leading 
cases.    The  discussion  of  the  present  section,  post,  is  confined,  as  far  as  possible, 

1.  Compare  §  23,  Eng.  Act  of  Bankruptcy,  parative  Legislation,"  by  S.  Whitney  Duns- 
1883,  with  §  3,  Act  of  1890.  comb,  Jr.,  Esq.,  of  the  New  York  Bar;  being 

2.  See  ]Sr.  Y.  Debtqr  and  Creditor  Law,  No.  2,  Vol.  II,  of  the  Columbia  College 
§§  50-88.  Studies   in   History,   Economics,   and   Public 

3.  See  Eng.  Deeds  of  Arrangement  Acts  of  Law. 

1887  and  1890.     The  popularity  of  deeds  of  5.  R.  S.,  §  eiOS-a   (Act  of  June  22,  1874, 

arrangement  in  England  is,  from  our,  point  Ch.  390,  §  17,  18  Stat,  at  Large,  182),  post. 

of  view,  difficult  to  understand.     Our  insol-  6.  The  parentage  of  this  act  is  made  clear 

vency  laws,  requiring  in  advance  the  assent  in  In  re  Scott,  Fed.  Cas.   12,519,  where  the 

of  creditors,  are  practically  dead  letters.  English  and  American  laws  on  compositions 

4.  The  writer  is  greatly  indebted  in  this  are  set  out  in  parallel  columns, 
connection  to  "  Bankruptcy,  a  Study  in  Com-  , 
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to  tlie  meaning  of  the  words  of  the  statute,  whether  or  not  already  interpreted 
by  the  courts.  Under  the  act  of  1874,  a  cemposition  could  be  offered  in  a 
pending  proceeding  eitUer  before  or  after  the  adjudication.''  If  ofFeted,  a 
meeting  of  creditors  was  called,^  at  which  the  debtor  was  obliged  to  be  present 
and  answer  all  inquires  made  of  him,  and  also  to  produce  a  statement  of  assets 
and  liabilities  with  the  names  and  addresses  of  his  creditors.®  At  such  meeting, 
a  resolution  accepting  the  proposed  compostion  became  operative  if  passed  by 
a  majority  in  number  and  three-fourths .  in  amount  of  creditors  present  or 
represented,"  and  binding  if  confirmed  by  the  signatures  of  the  debtor  and 
two-thirds  in  number  and  one-half  in  value  of  all  his  creditors.-'^  Creditors 
on  fifty  dollars  or  less  were  counted  as  to  amount  but  not  as  to  number  ;^  and 
secured  creditors  were  not  counted  unless  they  relinquished  their  security.^ 
The  resolution,  if  thus  operative  and  confirmed,  with  a  statement  of  assets  and 
liabilities,"  was  submitted  to  the  judge,  who  thereupon  calling  a  meeting  of 
creditors, ■^^  and,  if  (a)  satisfied  that  the  resolution  was  lawfully  passed,^^  and 
(h)  that  it  was  for  the  best  interests"  of  all  concerned,  caused  it  to  be  recorded. 
A  composition  once  agreed  to  could  be  varied  by  a  similar  procedure.^*  Com- 
positions provided  for  the  pro  rata  satisfaction  in  money  of  all  debts  not  secured 
or  entitled  to  priority."^*  When  accepted,  they  were  binding  on  all  creditors 
scheduled  in  the  statement  produced  by  the  debtor  at  the  meeting  at  which  the 
resolution  was  passed,^"  and  could  be  enforced  by  the  court  summarily  or  by 
contempt  proceedings.^^  If  a  composition  was  not  ordered,  lOr,  when  ordered, 
could  not  be  carried  out,  the  bankruptcy  proceeding  went  on.^^ 

II.    COMPOSITIONS  TINDER  THE  PRESENT  LAW. 

a.  In  general. —  The  more  important  changes  made  by  the  present  law  are 
discussed  later.  A  few  of  them  are:  (1)  the  composition,  when  offered  after 
adjudication,  cannot  be  offered  until  the  bankrupt  has  filed  his  schedules  and 
been  examined,  and  the  proposed  terms  have  been  accepted  in  writing  by  a 

7.  In  re  Eeiman,  Fed.  Caa.  11,673;  affd.,  17.  In  re  Haskell,  Fed.  Cas.  6,192;  In  re 
s.  c,  Fed.  Oas.  11,674;  In  re  Morris,  Fed.  Weter  Furniture  Co.,  Fed.  Cas.  17,330;  In  re 
Cas.  9,824;  In  re  Odell,  Fed.  Cas.  10,427.  Eeiman,   Fed.   Cas.    11,673;    In   re  Whipple, 

8.  In  re  Spades,  Fed.  Cas.  13,196;  In  re  Fed.  Cas.  17,513;  In  re  Welles,  Fed.  Caa. 
Haskell,  Fed.  Cas.  6,192;  In  re  Spencer,  Fed.  17,377. 

Cas.  13,229;  Lieke  v.  Thomas,  116  U.  S.  605,  18.  In  re  McDowell,  Fed.  Cas.  8,776;  In  re 

29  L.  Ed.  744.  Reiman,   Fed.    Cas.    11,673.      See   Matter   of 

9.  In  re  Haskell,  Fed.  Cas.  6,192;  In  re  Kinnane  Co.  (D.  C,  Ohio),  33  Am.  B.  R. 
Holmes,  Fed.  Cas.  6,632;  In  re  Dobbins,  Fed.  243,  221  Fed.  762.  Citing  Collier  on  BaJik- 
Cas.   3,943;   In  re  Proby,  Fed.   Cas.   11,439;  ruptcy  (10th  ed.)  287. 

In  re  Little,  Fed.  Oas.  8,392.           ,  19.  In  re  Reiman,  Fed.  Cas.  11,673;  In  i-e 

10.  In  re  Holmes,  Fed.  Cas.  6,632;  In  re  Langdon,  Fed.  Cas.  8,058;  In  re  Louis,  Fed. 
Spades,  Fed.  Caa.  13,196;  In  re  Gilday,  Fed.  Cas.  8,528;  In  re  Clapp,  Fed.  Cas.  2,785;  In 
Cas.  5,422;  Ex  parte  Jewett,  Fed.  Caa.  7,303;  re  McNab,  Fed.  Cas.  8,906;  In  re  Hurst,  Fed. 
In  re  Keller,  Fed.  Cas.  7,654.  Cas.  6,925;  In  re  Wilson,  Fed.  Cas.  17,781. 

11.  In  re  Gilday,  -Fed.  Cas.  5,422;  In  re  20.  In  re  Hurst,  Fed.  Caa.  6,925;  In  re 
Spillman,  Fed.  Cas.  13,242;  In  re  Scott,  Fed.  Eeiman,  Fed.  Cas.  11,673;  In  re  Lytle,  Fed. 
Cas.  12,519;  Home  Nat.  Bank  v.  Carpenter,  Cas.  8,650;  In  re  Bechet,  Fed.  Cas.  1,210;  In 
129  Mass.  1.  re  Hamlin,  Fed.  Caa.  6,994. 

12.  In  re  Wald,  Fed.  Cas.  17,054.  21.  In  re  McKeon,  Fed.  Caa.  8,858;   In  re 

13.  In  re  Spades,  Fed.  Oas.  13,196;  In  re  Tooker,  Fed.  Caa  14,096;  In  re  Eenisen,  Fed 
Van  Auken,  Fed.  CaS.  16,828;  In  re  O'Neil,  Cas.  11,698;  In  re  Waetzfelder,  Fed  '  Cas 
Fed.   Cas.   10,528;   Flower  v.  Greenbaum,  50  17,048. 

Fed.  190.  22.  In  re  Bayly,  Fed.  Cas.  1,144;   Bidwell 

14.  In  re  Haskell,  Fed.  Cas.  6,192.  v.   Bidwell,   92   Pa.    St.   61;    Whittemore   v 

15.  In  re  Scott,  Fed.  Oas.  12,519.  Stephens,  48  Mich.  573,  12  N.  W.  858;  In  re 

16.  In  re  Sawyer,  Fed.  Cas.  12,395;  In  re  Kohlsaat,  Fed.  Caa.  7,918. 
Walahe,  Fed.  Cas.  17,118;  In  re  Cavan,  Fed. 

Caa.  2,528;  In  re  Greenbaum,- Fed.  Cas.  5,769. 
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majority  in  number  and  amount  of  all  claims  allowed,  and  the  consideration 
to  be  paid  to  creditors  and  the  money  necessary  to  pay  debts  entitled  to 
priority  and  the  expenses  of  administration  shall  have  been  deposited  in 
court;  (2)  there  are  now  three  available  objections  to  a  composition,  the  first 
only  being  the  same  as  that  under  the  former  law,  and  any  available  objection 
to  the  debtor's  discharge  being  equally  effective  to  prevent  a  composition.  The 
court,  and  not  the  debtor,  distributes  the  consideration.  The  practice,  too, 
is  necessarily  different.  Further,  the  section  is  silent  as  to  some  things 
specifically  stated  in  the  former  law.  , 

b.  Constitutionality. —  The  objection  was  raised  as  to  the  constitutionality  of 
the  act  of  1874.  But,  if  the  present  section  amounts,  as  it  does,  to  a  cessio 
ionorum,  whence  each  creditor  obtains  substantially  as  great  a  pro  rata,  as  he 
would  through  distribution  in  bankruptcy,  the  sections  on  compositions  are 
clearly  within  the  power  given  Congress  to  establish  a  uniform  system  of 
bankruptcy.**  Nor  does  the  fact  that  the  question  whether  the  bankrupt  shall 
be  released  from  his  debts  depends  upon  a  majority  vote  by  his  creditors,  ren- 
der the  law  unconstitutional.  The  discharge  and  the  manner  of  awarding  it 
are  mere  incidents.**  The  essential  purpose  of  bankruptcy  law  is  pro  rata 
distribution  of  assets,*'  and  this  being  brought  about  by  composition  under  this 
section,  it  is  constitutional. 

c.  Section,  how  construed.; —  Since  it  is  in  derogation  of  the  common  law,  and 
compels  any  dissenting  creditors  to  accept  the  percentage  accepted  by  the 
majority  and  deprives  them  of  their  remedies  on  the  balance  thereafter,  this 
section  is  strictly  construed.*®  There  must  be  the  utmost  good  faith  on  the 
part,  of  a  bankrupt  in  offering  a  composition ;  and  any  attempt  on  his  part  to 
"  trade  "  with  the  creditors  or  the  court  by  offering  a  larger  sum  after  he  finds 
his  first  offer  to'  be  unsatisfactory,  is  quite  contrary  to  the  spirit  of  the  statute.*' 
Where  the  parties  and  the  referee  follow  a  course  of  procedure  utterly  at 
variance  with  the  law,  confirmation  may  be  refused. 

d.  Who  may  offer  composition. — Any  "  bankrupt,"  that  is,  any  person,  copart- 
nership, or  corporation  against  whom  an  involuntary  petition  has  been  filed, 
or  who  haa  filed  a  voluntary  petition,  or  who  has  been  adjudged  a  bank- 
rupt, can  offer  a  composition.**  Thisi  seems  to  have  been  so  under  ,the  former 
law,  though  the  word  then  was  "  person."  *®  An  offer  of  composition  made  by  a 
third  party  is  not  authorized  by  the  bankruptcy  act.*" 

23.  In  re  Eeiman,  Fed.  Caa.  11,673;  In  re  bankruptcy  jiroceedings  and  reinvest  the 
Chamberlain,  Fed.  Cas.  2,580.  bankrupt  with  all  his  property  free  from  the 

24.  Hanover  Nat.  Bank  v.  Moyaes,  186  claims  o|  creditors.  As  an  abstract  propo- 
U.  S.  181,  8  Am.  B.  E.  1,  46  L.  Ed.  1113.  sition  considered  for  a  moment  apa;rt  from 

25.  See  U.  S.  v.  Fisher,  2  Cranch,  359,  396,  the  provisions  of  the  statute,  it  is  entirely 
2  L.  Ed.  304;  McCulIoch  v.  Maryland,  4  clear  that  a  condition  so  plainly  in  derogation 
Wheat.  316,  321,  4  L.  Ed.  579.  of  common-law  rights  should  not  be  permitted 

26.  In  re  Shields,  Fed.  Cas.  12,784;  In  re  unless  it  is  reasonably  certain  thiat  the  cred- 
Eider  (D.  C,  N.  Y.),  3  Am.  B.  E.  178,  96  itors  approve  and  Chat  they  will  fare  at  least 
Fed.  808;  In  re  Frear  (D.  C,  N.  Y.),  10  Am.  as  well  as  they  would  were  the  estate  ad- 
B.  E.  199,  120  Fed.  978.    Text  cited  with  lap-  ministered  in  the  usual  course." 

proval  in  Broadway  Trust  Co.  v.  Manheim,  See  also  Ajn.  B.  E.  Dig.  §  688. 

47  N.  Y.  Misc.  415,  195  N.  Y.  Supp.  93,  14  27.  Matter  of  Cockshaw  {D.  C,  N.  Y.),  34 

Am.    B.    E.    122;    Matter  of   Kinnane   Co.,  Am.  B.  E.  278,  220  Fed.  239. 

(D.  C,  Ohio)  34  Am.  B.  E.  119,  221  Fed.  762;  28.  Compare    Bankr.    Act,    §    1(4),    with 

Matter  of  Goldstein  (D.  C,  Conn.),  32  Am.  §  1(19).    And  see  §§  4  and  5. 

B.  E.  402,  213  Fed.  115;  quoting  above  text  29.  In  re  Weber  Furniture  Co.;  Fed.  Caa. 

with  a.pproval.  17,331;  affd.  on  appeal  s.  c.  Fed.  Oas.  17,331 ; 

M  re  Eider   (D.  C,  N.  Y.),  3  Am.  B.  E.  Pool  y.  McDonald,  Fed.  Cas.  11,268. 
178,   96   Fed.    808,   the   court   said:      "The  30.  Offer  by  third  party.— An  order  pro- 
effect  of  a  composition  is  to  supersede  the  viding  that  upon  deposit  by  a  tenant  in  pos- 
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e.  General  purpose  and  effect.'^ —  The  act  itself  seems  to  recognize  that  com- 
position is  in  some  respects  outside  of  bankruptcy,  for  it  is  provided  in  §  12 
(e)  that  if  composition  is  not  confirmed  "the  estate  shall  be  administered  in 
bankruptcy  as  herein  provided."  ^^  If  the  judge  refuses  to  confirm  the  composi- 
tion, the  bankruptcy  proceeding  per  se  is  revived  and  must  be  pi^oceeded  with 
as  if  no  offer  of  composition  had  been  made.  If  it  is  confirmed  a  formal  order 
is  entered  to  that  effect. ^^  This  order  and  that  dismissing  the  case  are  not  the 
same.  A  certified  copy  of  the  order  of  confirmation  constitutes  evidence  of  the 
reTfesting  of  the  title  and,  if  recorded,  imparts  the  same  notice  as  a  deed  from 
a  trustee  to  the  bankrupt.^*  The  effect  of  a  composition  is  to  supersede  the 
bankruptcy  proceedings  and  reinvest  the  bankrupt  with  all  his  property  free 
from  the  claims  of  creditors.*"  Not  only  the  title  to  the  property,  but  also 
its  accretion  and  proceeds  revests  in  the  bankrupt.  Thus  where  a  trustee 
leases  certain  property  of  the  bankrupt  estate,  upon  a  confirmation  of  a  com- 
position, the  right's  in  the  leases  accrue  to  the  bankrupt.*®  Provable  claims  are 
discharged  though  the  holders  thereof  did  not  actually  prove  the  same  or  par- 
ticipate with  the  other  creditors  in  taking  action  upon  the  composition.*''  But 
it  does  not  affect  the  debtor's  obligation  created  as  a  part  of  'the  composition ;  ** 
and,  if  notes  given  as  the  consideration  are  not  paid,  they  are  ipayable  in  their 
original  amount.*®  The  composition  is  only  effective  to  release  claims  which 
are  provable  in  bankruptcy,  so  that  if  a  claim  is  not  provable,  as,  for  instance, 
where  it  is  for  rent  accruing  under  a  lease  after  the  commencement  of  bank- 
ruptcy proceedings^  attachment  will  lie  against  property  of  the  bankrupt,  the 
title  of  which  has  revested  in  him  because  of  the  confirmation  of  composition.*" 


session  of  and  claiming  the  bankrupts'  real 
estate  of  a  sufficient  amount  to  pay  unsecured 
creditors,  costs  of  administration,  and  attor- 
ney's fees,  tlie  petition  in  bankruptcy  shall  be 
dismissed  and  the  property  delivered  to  the 
tenant,  is  unauthorized  and  contrary  to  the 
l>ankruptey  act  and  the  practice  thereunder. 
Luxury  Fruit  Co.  v.  Harris  (C.  C.  A.,  5th 
Cir.),  33  Am.  B.  E.  228,  217  Fed.  740. 

31.  See  also  Am.  B.  R.  Dig.  §§  714-716. 

32.  In  re  Lane  (D.  C,  Mass.),  11  Am.  B. 
R.  137,  125  Fed.  772;  Cumberland  Glass  Mfg." 
Co.  Y.  DeWitt  (U.  S.  Sup.  Ot.),  236  U.  S. 
288,  34  Am.  B.  R.  723,  59  L.  Ed.  583,  which 
cited  with  approval  the  opinion  of  Judge 
Lowell  in  the  case  of  In  re  Lane,  supra. 

,33.  Form  No.  62. 

34.  Bankr.  Act,  §  21-g.  See  Mandell  &  Oo. 
V.  Levy,  (N.  Y.  Sup.  Ct.),  47  N.  Y.  Misc.  147, 
14  Am.  B.  R.  549,  93  N.  Y.  Supp.  544. 

35.  Bankr.  Act,  §  70-f;  Cumberland  Glass 
Mfg.  Co.  V.  DeWitt,  236  U.  S.  288,  34  Am. 
B.  R.  723,  59  L.  Ed.  583;  lii  re  August,  Fed. 
Cas.  645;  In  re  Shaw,  Fed.  Cas.  12,716;  In  re 
Rodgers,  Fed.  Cas.  11,992;  In  re  Winship  Co. 
(C;  C.  A.,  7th  Cir.),  9  Am.  B.-R.  638,  120 
Fed.  93,  56  C.  C.  A.  45;  In  re  Rider  (D.  C, 
N.  Y.),  3  Am.  B.  R.  178,  96  Fed.  808;  Stone 
V.  Jenkins,  176  Mass.  544,  4  Am.  B.  R.  568, 
57  N.  E.  1002;  Matter  of  Maytag-Mason 
Motor  Oo.  (D.  C,  la.),  35  Am.  B.  R.  160, 
223   Fed.    684. 

Action  by  trustee  to  recover  for  conversion 
of  property. —  Where  a  trustee  in  bankruptcy 
commences  an  action  to  recover  for  the  con- 


version of  certain  goods  in  which  the  bank- 
rupt had  an  interest,  and  thereafter  tJie 
bankrupt  enters  into  a  composition  with  his 

-  creditoTB  and  the  trustee*  is  discharged,  the 
bajikrujprt  becomes  the  real  party  in  interest 

^  in  isuoh  action,  but  the  litigation  may  be  car- 
ried on  in  the  name  of  the  trustee.  Stone  v. 
Jenkins,  176  Mass.  544,  4  Am.  B.  R.  568^  57 
N".  E.  1002. 

Assets  in  possession  of  third  parties. — 
When  an  offer  of  composition  is  confirmed  by 
the  court,  moneys  and  accounts  in  the  posses- 
sion of  bankers,  which  they  obtained  from 
the  bankrupt  prior  to  the  bankruptcy,  re- 
vests in  Bie  banknupt  and  becomes  subject 
to  attachment.  Matter  of  Frischnecht  (C. 
C.  A.,  2d  Cir.),  34  Am.  B.  R.  530,  223  Fed. 
417. 

36.  Bracklee  Co.  v.  O'Connor  (N.  Y.  Sup. 
Ct. ) ,  67  N.  Y.  Misc.  599,  24  Am.  B.  R.  499, 
122  N".  Y.  Supp.  710,  holding  that  it  is  imma- 
terial whether  the  trustee  has  been  diis- 
Ciharged. 

37.  Glover  Grocery  Co.  v.  Dome,  116  Ga. 
216,  8  Am.  B.  R.  702,  42  S.  E.  347. 

38.  Bankr.  Act,  §  14-c.  See  also  as  to 
debts  not  affected  discussion  under  Section 
Seventeen  of  this  work. 

39.  In  re  Reiman,  Fei  Cas.  11,673  and 
11,675;  In  re  Hurst,  Fed.  Cas.  6,925;  In  re 
Negley,  20  Fed.  449;  In  re  Carton  &  Co, 
148  Fed.   63. 

40.  Matter  of  Frischnecht  (C.  C.  A.,  2d 
Cir.),  34  Am.  B.  K.  530,  223  Fed.  417. 
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It  has  been  held  in  New  York  that  creditors  who  enter  into  a  composition  with 
a  debtor  thereby  release  the  debt  and  lose  the  right  to  retain  securities  held 
for  the  debt,  unless  there  be  an  agreement  to  the  contrary.*^  Composition  being 
outside  of  bankruptcy,  a  creditor  who  has  received  his  composition  dividend 
without  protest,  is  not  entitled  to  set  off  his  claim  against  the  bankrupt  *^  or  to 
proceed  to  recover  upon  the  unpaid  balance  of  his  claim,*^  and  after  confirma- 
tion of  the  composition  he  may  not  plead  res  judicata  in  an  action  against  him  on 
the  debt  due  the  bankrupt.**  The  order  of  confirmation  becomes  in  eifect  a  dis- 
charge and  may  be  pleaded  in  bar  with  like  effect.*^  But  like  a  discharge,  a 
composition,  if  not  pleaded,  is  deemed  waived.*^  The  effect  of  a  composition  or 
disctarge  on  the  liability  of  a  codebtor  is  discussed  elsewhere.*'' 

f.  Practice. —  This  is  detailed  in  subsequent  paragraphs.  The  law  is  not 
as  instructive  on  this  point  as  was  the  act  of  1874.  Nor  are  the  general 
orders  exactly  illuminating,*®  or  the  forms  prescribed  by  the,  Supreme  Court 
reliabla*^  The  amendment  of  1910  has  modified  the  practice  where  com- 
position is  offered  prior  to  adjudication.  It  would  seem  to  require  the  bank- 
rupt to  formally  petition  the  court  and  file  therevsdth  the  schedules  of  his 
property  and  creditors.     In  this  respect  the  practice  will  be  much  the  same 


41.  Mcltonald  v.  Taylor  &  Co.,  144  jST.  Y. 
App.  Div.  329,  26  Am.  B.  R.  635,  637,  128 
N.  Y.  Supp.  1048    (citing  the  text). 

Liability  of  surety  on  injunction  bond. — 
The  fact  that  a  creditor,  the  payment  of 
whose  claim  had  been  enjoined,  voted  for  and 
received  dividends  under  a  composition  by 
the  bankrupt  debtor,  does  not  release  the 
surety  on  the  injunction  bond  from  liability. 
Martin  Furniture  Co.  v.  Massey  (Tenn.  Sup. 
Ct.),  37  Am.  B.  E.  380,  186  S.  W.  451. 

42.  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 
236  U.  S.  288,  34  Am.  B.  R.  723,  59  L.  Ed. 
583;  Hunt  v.  Holmes,  Fed.  Gas.  No.  6,890,  in 
which  Judge  Lovell  ruled  that  a  creditor  who 
took  his  composition  dividend  after  the  com- 
position was  finally  passed  over  his  objec- 
tions, making  no  attempt  to  have  mutual 
claims  adjusted  and  set  oflF,  thereby  waived 
his  claim  of  set-oflP;  there  being  no  evidence 
that  he  received  the  amount  under  protest 
or  by  mistake,  or  under  any  other  circum- 
stance which  would  entitle  him  to  a  rehear- 
ing or  adjustment. 

43.  In  re  Ballance  (C.  C.  A.,  2d  Cir.),  33 
Am.  B.  R.  642,  219  Fed.  537,  where  a  creditor 
filed  a  petition  to  vacate  a  composition  upon 
the  ground  of  fraud,  it  was  hejd  that  the 
petitioner,  after  a,  demurrer  to  his  petition 
had  been  overruled,  could  not  take  the 
amount  of  the  composition  and  also  take  the 
chance  of  proving  the  allegations  of  his  peti- 
tion to  set  aside  the  composition  for  fraud, 
but  that  he  must  make  election  as  to  which 
form  of  relief  he  would  accept,  and  that  he 
could  not  take  his  share  of  the  composition 
as  a  partial  payment,  and  proceed  to  recover 
upon  the  unpaid  balance  of  his  claim. 

44.  Cumberland  Qlass  Mfg.  Co.  v.  DeWitt, 
236  U.  S.  288,  34  Am.  B.  E.  723,  59  L.  Bd. 
583,  holding  that  where  a  creditor  in  com- 
position proceedings  fails  to  invoke  ■  the 
power  of  the  court  to  determine  whether  the 


right  of  set-off  exists,  he  may  not  plead  res 
judicata  in  an  action  on  a  claim  against 
him.  : 

45.  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 
236  D.  S.  288,  34  Am.  B.  E.  723,  59  L.  Bd. 
583;  Crlpver  Grocery  iCo.  v.  Dome,  116  Ga. 
216,  8  Am.  B.  E.  702,  42  S.  B.  347;  Eoss  v. 
Sounders  (C.  C.  A.,.  1st  Cir.),  5  Am.  B.  E. 
350,  105  Fed.  915;  Broadway  Trust  Oo.  v. 
Manheim,  47  N.  Y.  Misc.  415,  14  Am.  B.  R. 
122,  95  N.  Y.'Siipp.  93  (citing  the  text  with 
approval)  ;  Maridell  &  Co.  v.  Levy  (N.  Y. 
Sup.  Ct.),  47  Misc.  147,  14  Am.  B.  E.  549, 
93  N.  Y.  Supp^  544;  Herschman  v.  Bolster 
220  Mass.  137,  33  Am.  B.  E.  747,  107  N.  E. 
543.  See  also  In  re  Merriman,  Fed.  Cas. 
9,479;  In  r«  Becket,  Fed.  Oas.  1,210.  For 
its  effect  on  a  claim  for  deficiency  by  a!  rec- 
ord creditor,  see  In  re  Stowell,  24  Fed.  468; 
Paret  v.  Ticknor,  Fed.  Cas.  10,711. 

The  confirmation  of  a  composition  shall 
discharge  the  bankrupt  from  his  debts  other 
than  those  agreed  to  be  paid  by  the  compo- 
sition, and  those  not  affected  by  the  dis- 
charge.   Bankr.  Act,  §  14-c.    See  post. 

Unscheduled  creditor. —  yOiere  an  unsched- 
uled creditor,  acquires  no  notice  or  actual 
knowledge  of  the  bankruptcy  proceedings 
imtil  after  the  bankrupt's  applioation  for  the 
confirmation  of  the  composition,  though  he 
does  before  the  final  order  of  confirmation, 
he  is  not  bound  by  the  composition.  Broad- 
way Trust  Co.  V.  Manheim,  47  N.  Y.  Misc. 
415,  14  Am.  B.  R.  122,  95  nI  Y.  Supp.  93. 

46.  In  re  Tooker,  Fed.  Cas.  14,096;  Di- 
mock  V.  Eevere  Copper  Co.,  117  U.  S.  559, 
29  L.  Ed.  994;  Hirschman  v.  Bulster,  220 
Mass.  137,  33  Am.  B.  R.  7'47,  107  N.  B.  543. 

47.  See  discussion  under  Section  Sixteen  of 
this  work. 

48.  General  Orders  XII  (3),  XXXII. 

49.  Forms  Nos.  60,  61,  62,  63. 
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as-  that  followed  under  the  act  of  1874. ^"^    ^Supplementary  forms  will,  how- 
ever, be  found  among  the  "  Supplementary  Forms,"  post.^^ 

in.     INFORMAL  COMPOSITIONS. 

A  practice  of  cOmprbmislnfg  debts  outside  of  the  proceeding  in  bankruptcy 
which  is  sometimes  atternpted  in  an  informal  way  should  be  condemned.  A 
bankrupt's  estate  can  be  wound  up  under  the  statute  in  but  two  ways:  (1)  by 
distribution  in  bankruptcy,  or  (2)  by  distribution  in  composition.  The  effort 
is  sometimes  made  to  start  a  proceeding  in  bankruptcy  and  then  settle  with 
creditors  outside  the  proceeding;  either  letting  the  latter  die  of  inanition,  or 
else  asking  for  a  sale  of  the  assets  at  a  nominal  figure  to  him  who  furnishes 
the  consideration  for  the  informal  settlement.  The  difficulties  attending  such 
an  effort  are  indicated  in  In  re  Lbckwood.*^  It  can  never  be  entirely  success- 
ful until  every  creditor  has  accepted  the  settlement  offered.  As  an  attempt 
to  evade  the  law,  fruitful  in  possibilities  of  wrong  to  creditors  who  may  not 
have  notice,  it  will  usually  be  cheeked  when  brought  to  the  attention  of  the 
court.  Nothing  short  of  positive  proof  that  every  creditor  has  been  ascer- 
tained and,  without  exception,  paid  the  same  pro  rata,  will  warrant  an  order 
for  the  sale  of  the  assets,  even  to  him  who  comes  into  court  claiming  to  be 
subrogated  to  the  rights  of  the  creditors ;  indeed,  it  may  be  doubted  whether 
the  court,  thus  informed  of  an  attempted  evasion  of  the  law,  will  set  the 
machinery  of  that  law  in  motion  for  the  benefit  of  him  who  admits  such  an 

attempt. 

IV.     OFFERING  COMPOSITION. 

a.  In  general.^^ —  It  has  been  said  that  a  composition  arises  from  the  accept- 
ance of  an  offer  to  the  creditors  to  purchase  the  estate.^*  The  offer  of  terms 
should  be  made  as  directed  by  the  statute.  All  the  creditors  must  have  notice  of 
the  proposal,  whether  they  have  proved  their  claims  at  the  time  of  the  offer  or 
not ;  the  composition  must  be  offered  and  sufficiently  explained  to  all  alike  and 
they  must  have  reasonable  opportunity  to  consider  it.  They  must  be  fully  and 
honestly  advised  of  the  true  condition  of  the  debtor's  affairs,  so  they  can  act 
intelligently  and  understandingly  in  view  of  the  facts  and  with  a  knowledge 
of  their  rights  in  the  premises.  Unless  these  conditions  are  met  by  the  bank- 
rupt the  composition  must  fail,  for  the  provisions  of  the  bankruptcy  act  pre- 
scribing the  requisites  of  a  composition  are  to  be  strictly  construed  as  against 
those , who  seek  by  such  means  to  deprive  non-assenting  creditors  of  their  right 
to  have  the  debtor's  property  administered  and  distributed  in  the  ordinary 
course  of  bankruptcy  proceedings.^® 

50.  Under  the  former  law  the  debtor  was  cutiou  interfered  with  by  any  additional  cred- 
required  to  be  present  at  the  meeting  and  itors  who  might  appear  within  a  year  and 
submit  to  an  exEtmination,  and  produce  a  before  the  provisions  of  the  order  were  fully 
statement  of  assets  and  liabilities  with  the  executed.  Such  creditors,  proceeding  regu- 
names  and  addresses  of  his  creditors.  In  re  larly  within  the  time  limit  of  the  act,  .are 
Haskell,  Fed.  Cas.  6,192;  In  re  Holmes,  Fed.  entitled  to  their  diay  in, court,  and  to  their 
Cas.  6,632;  In  re  Dobbins,  Fed.  Oas.  3,943;  ratable  share  in  any  assets  not  already  dis- 
In  re  Proby,  Fed.  Cas.  11,439;  In  re  Little,  tributed." 

Fed.  Cas.  8,392.  53.  See  also  Am.  B.  R.  Dig.  §§  689-693. 

51.  See  Supplementary  Forms,  post,  and  54.  Matter  of  Atlantic  Construction  Co. 
Hagar  and  Alexander's  Bankruptcy  Forms,  (D.  C,  N.  Y.),  35  Am. -B.  E.  838,  228  Fed. 
(2d  Ed.)    Nos.  290-310.        "  571 ;  if  made  after  adjudication  it  is  in  effect 

52.  (D.  C.,  N.  Y.),  4  Am.  B.  R.  731,  104  an  offer  by  the  bankrupt  to  purchase  the  es- 
Fed.  794,  wherein  the  court  said:  "The  tate  frcim" the  trustee.  Matter  of  Spiller  (D. 
parties  concerned  in  adopting  this  method  of  C,  Mass.),  36  Am.  B.  R.  399,  230  Fed.  49o". 
settlement  took  the  risk  of  having  its  exe-  65.  In  re  Rider    (D.  C,  N.   Y.),   s"  Am.' 
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b.  Amendment  of  offer. —  The  present  law  contains  no  provision  relating  to 
amended  or  substituted  offers  of  composition,  but  amendments  have  been  per- 
mitted, and  in  such  a  case,  the  amended  or  substituted  offer  supersedes  the 
original  offer  and  must  be  submitted  to  the  several  creditors  in  the  manner 
prescribed  by  law  for  the  original  offer.^®  While  the  aipemdment  of  a  composi- 
tion offer  should  be  allowed  only  in  the  rarest  cases,  it  should  be  allowed  when 
the  only  change  in  the  ofSer  is  an  increase  in  the  cash  offered,  and  the  bankrupt 
has  not  trifled  with  the  court,  but  has  at  aU  times  acted  in  good  faith.'*'' 

c.  When  offer  should  be  made. —  (l)  I^  general. —  Subsection  a  provides 
that  the  offer  to  his  creditors  may  be  made  either  before  or  after  adjudication, 
and  after,  but  not  before,  he  has  been  examined  in  open  court  or  at  a  meeting  of 
his  creditors,  and  has  filed  in  court  the  required  schedules.^* 

(2)  After  discharge.- — -It  has  been  "suggested  that  since  a  person  ceases 
-to  be  a  bankrupt  after  he  has  obtained  a  formal  discharge,  the  provisions  of 

the  law  as  to  compositions  are  not  effectual  after  such  discharge.  The  statute 
does  provide  that  the  offer  be  made  by  the  bankrupt,  but  so  long  as  the  estate 
is  being  administered  in  bankruptcy,  he  continues  as  the  bankrupt  so  far,  as 
such  estate  and  the  incidents  relating  thereto  are  concerned,  notwithstanding 
his  discharge  prior  to  the  closing  of  the  estate.'  There  seems  to  be  no  reasonable 
grounds  for  refusing  to  a  debtor  the  privileges  accorded  him  by  the  act  in 
respect  to  the  settlement  of  the  claims  against  him  by  composition  proceedings, 
after  his  discharge,  provided  the  estate  is  in  such  condition  that  it  may  be  " 
returned  to  him  without  detriment  to  the  interests  of  his  creditors.^® 

(3)  Effect  of  amendment  of  1910. — -Some  doubt  arose  under  the  law 
as  it  existed  prior  to  the  amendat:ory  act  of  1910  as  to  whether  the  examination 
here  referred  to  may  be  made  after  the  proceedings  are  instituted  and  before 
the  adjudication,  tinder  the  amendatory  act  of  1874  composition  was  per- 
mitted "  whether  an  adjudication  had  been  had  or  not."  The  act  as  amended 
by  the  amendatory  act  of  1910  contains  a  similar  provision  ^nd  it  is  now 
provided  that  an  offer  of  composition  may  be  mad©  "  either  before  or  after 
adjudication,"  thus  effectually  nullifying,  the  effect  of  decisions  holding  that 
composition  may  not  be  offered  until  the  bankrupt  has  submitted  to  an  exam- 
ination under  §  Y  (9)  ;at  the  first  meeting  of  his  creditors  which  under  §  55-a 
may:  only  be  held  after  an  adjudication.^" 

B.  R.  178,  96  Fed.  808 ;  Matter  of  Kirinane  should  restrict  their   right  to  redeem  their 

Co.  (D.  C,  Ohio),  33  Am.  B.  R.  243,  217  Fed.  pro|)i^rtjr.  '  The  creditors  could  have  objected 

488.  to  the  discharges,  hut  did  not,  and  the  grant 

56.  Matter  of  Kinnane  Co.   (D.  C,  Ohio),  of  them  completed  one  of  the  two  principal 

33  Am.  B.  R.  243,  217  Fed.  488.  '   -  branches  i  of  the   case.     The   creditors   could 

57.  Matter   of,Cockshaw    (D.   C,  N.   Y.),       still  object  to  a  disposal  of  the  estate  in  ac- 

34  Am.  B.  R.  278,  220  Fed.  239.  cordanee  with  the  offer  in  composition  upon 

58.  See  Bankr.  Act,  §  7(8).  The  sched-  any  ground  specified  in' the,  statute.  The 
ules  and  lists  of  creditors  are  properly  filed  fact  that  the  discharges  were  obtained  in  the 
with  the  referee.  In  re  Bloodworth-Stem-  usual  course  seems  to  me  no  sufiScient  reason 
bridge  Co.  (D.  C,  Ga.),  24  Am.  B.  R.  156,  for  denying  the  right  to  settle  the  estate 
178  Fed.  372.  through  proceedings  in  composition." 

See  also  Am.  B.  R.  Dig.  §  692.  60,  In  re  Back  Bay  Automobile  Co.  (D.  C, 

59.  Matter  of  Spiller  (D.  C,  Mass.),  36  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679,  revg. 
Am.  B.  R.  399,  230  Fed.  490,  in  which  the       19  Am.  B.  E.  33. 

court  says :  "  If  the  bankrupt,  at  the  time  Effect  of  amendment  of  igro. — The  idea 
of  making  the  offer,  has  not  received  his  dis-  of  Oongresis  in  amending  seotion  12a  of  the 
charge,  the  confirmation  operates  as  one,  and  banfcrujitcy  act  so  thait  a  bankrupt  may  offer 
secures  to  him  both  his  former  property,  and  a  oomipositioii  before  adjudication,  but  after 
his  discharge.  In  the  present  case  the  banlc-  he  has  been  examined  in  open  court,  and  that 
rupts  received  one  of  these  before  making  the  upon  filing  iSohedules  and  suggesting  a  corn- 
offer.     It   is   difficult   to   see  why  that   fact  position,  the  court  shall  call  a  meeting  for 
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d.  Meeting:  of  creditors. —  The  statute  does  not  require  the  offer  to  be  made 
at  a  meeting  of  creditors.  Form  No.  60  indicates  the  practice^  for  it  provides 
for  a  petition  for  a  meeting  of  creditors  to  act  upon  a  proposal  for  composition. 
If  the  offer  is  made  before  adjudication,  the  amendment  of  1910  requires  the 
bankrupt  to  file  the  required  schedules,  and  thereupon  the  court  is  required  to 
call  a  meeting  of  the  creditors  for  the  allowance  of  claims,  examination  of  the 
bankrupt,  and  preservations  or  conduct  of  estates,  at  vrhich  meeting  the  judge 
or  referee  shall  preside.  If  the  offer  is  made  after  adjudication  it  may  be  made 
at  the  first  meeting  of  cr.editors,*'^  and  it  may  even  be  oral ;  provided  there  has 
been  an  examination  of  the  bankrupt  begun  at  such  meeting.  But  where  there 
has  been  a  reference,  the  offer  and  its  acceptance  should,  in  the  first  instance, 
be  filed  with  the  referee.  It  would  seem  also  that  such  acceptance  by  the 
required  number  of  creditors  can  be  tendered '  immediately  after  the  offer. 
This  was  not  so  under  the  former  law.  A.  special  meeting  of  creditors,  on  not 
less  than  ten  days'  -notice,  was  required  whenever  the  bankrupt  proposed  a 
composition. 

e.  Acceptance  by  creditors.«2-^(l)  Whew  ofb^e  to  be  made. —  But  though 
the  offer  may  be  made,  application  for  its  confirmation  cannot  be  made  until 
after  the  offer  has  been  accepted  in  writing  by  a  majority  in  number  of  all 
creditors  whose  claims  have  been  allowed  representing  a  majority  in  amount. 
Claims  can  be  allowed  only  in  the  way  prescribed  by  the  law.®*  It  results, 
therefore,  that,  before  application  can  be  made  for  confirmation,  an  adjudica- 
tion must  be  had,  else  there  can  be  no  allowed  claims.  Thus  is  accomplished 
the  first  wide  gap  between  the  former  and  the  present 'law.  There  is  no  statu- 
tory limitation  as  to  time  of  acceptance,  and  it  is  thought  the  consents  of 
creditors  can  be  obtained  at  any  time  after  the  petition  for  bankruptcy  is 
filed,  and,  within  the  usual  limitations  as  to  laches,  even  after  the  year  for 
the  proving  of  claims  has  expired.^  They  could  even  be  obtainetl  at  the  first 
meeting,  provided  a  majority  in  number  and  amount  were  present. 

(2)  How  ACCEPTANCE  OBTAINED. — Any  paper  containing  an  unqualified 
acceptance  of  the  Tjankrupt's  offer  and  signed  by  the  creditor  or  a  proxy  duly 
authorized  to  that  end,  will  comply  with  the  statute^  The  usual  method  is  to 
send  printed  forms  of  acceptance  to  the  creditors.  But  there  must  be  no 
improper  influences  or  false  representations  used  to  secure  signatures,  lest  the 
composition  be  refused  confirmation  on  that  ground.®^  A  creditor  who  has  once 
accepted  cannot,  in  the  absence  of  fraud  or  misrepresentation,  withdraw  his 
acceptance.*® 

such    examination,    shows    that    the    words  61.  In  re  Hilborn    (D.  C,  N.  Y. ),  4  Am. 

"after  Imt  net  before  he  has  been  examined  B.  R.  741,  104  Fed.  866. 

in  loipen  court "  were  made  to  mean  that  the  To  whom  offer  is  made. —  Where  an  offer 

bankrupt  might  advance  the  time  of  exami-  of  composition  is  made  before  the  year  is  up 

nation  and  thereafter  might  present  at  once  within  which  claims  may  be  proved   it  can 

the  offer  of  composition.     Thus  the  purpose  only  be  interpreted  as  made  at  that  time  to 

was  plainly  to  shorten  the  time  necessary  in  all  those  who  are   shown   on  the  schedules. 

cases  of  honest  composition,  and  to  do  away  Matter  of  Atlantic  Construction  Co.    (D.  C, 

with  the  necessity  of  waiting  foa-  adjudica-  N.  Y.),  35  Am.  B.  R.  838,  228  Fed.  571. 

tion,  first  meeting,  and  subsecfuent  notice  of  62.  See  also  Am.  B.  E.  Dig.  §§  695-700. 

the  meeting  to  prove  claims  and  of  the  offer  63.  Compare  Bankr.   Act,    §    55-b,   with    § 

of  composition.    Hence,  an  offer  of  coniiposi-  57-d. 

tiori  and  the  ajpproval  of  certain  creditors,  64.  Bankr.  Act,  §  57 -n. 

may  be  'presented  as  soon  as  the  first  meeting  65.  See    "  Because    of    Absence    of    Good 

and  ■the  examination  of  the  bankrupt  have  Faith  "  under  this  section,  post. 

been  completed,  where  notice  that  the  offer  66.  In  re  Levy   (D.  C.,  Pa.)    6  Am.  B.  R 

would  be  made  and  considered  has  been  given  299,  110  Fed.  744. 

to  creditors.    Matter  of  Fox  (D.  C,  N.  Y.), 

34  Am.  B.  R.  812,  222  Fed.  135. 
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(3)  Who  may  accept. —  Only  those  creditors  who  have  proved  their  claims 
before  the  application  to  conform  is  made  are  allowed  to  vote  on  the  acceptance 
of  a  composition, ''''  A  creditor  whose  right  to  prove  his  claim  is  barred  by  the 
one-year  limitation  has  no  voice  in  a  composition  proceeding.®^  Priority  claims 
are  "  allowed  "  like  other  claims,  but,  as  the  cash  to  pay  them  in  full  must  be 
deposited  as  a  condition  precedent,  the  injustice  of  counting  such  claims  is 
apparent.  Secured  claims  will  be  counted  only  to  the  amount  unsecured ;  they 
can  be  "  allowed "  only  to  such  an  amount.®"  ^Mortgagees  whose  debts  are 
i  dependent  solely  upon  the  contingency  of  a  deficiency  arising  upon  foreclosure 
are  neither  necessary  nor  proper  parties  to  a  proposed  composition.™ 

(4)  How  MANY  must  ACCEPT. —  Here  the ,  present  statute  is :  widely  dif- 
ferent from  its  predecessor.  A  majority  only  of  claims  allowed,  constituting  a 
majority  in  amount  of  such  claims,  is  sufficient  for  the  consent  required  by 
this  subsection  f^  and  the  assignee  of  a  large  number  of,  creditors  will  be  counted 
as  one  creditor  only.''^  An  individual  composition  of  a  bankrupt  partner  of 
a  bankrupt  firm  cannot  be  effected,  by  the  consent  of  the  firm  creditors  and 
without  the  consent  of  a  majority  in  number  and,  amount  of  his  individual 
creditors,  even  though  the  consenting  majority  of  the  firm  creditors  be  more 
than  a  majority  of  number  and  amount  of  all  creditors,  firm  and  individual. ^^ 
A  bankrupt  will  not  be  permitted  to  select  a  time  when  but  few  creditors  have 
proven  their  claims  and  then  present  his  terms  only  to  creditors  friendly  to 
his  interests.  Indeed,  it  has  been  thought  that  the'  phrasing  of  Form  No.  60 
implies  that  a  court  of  bankruptcy  should  notify  creditors  of  a  meeting  at 
which  it  is  proposed  to  offer  a  composition ;  and  such  a  practice  in  cases  where 
but  a  small  number  of  creditors  or  creditors  apparently  controlled  by  the  bank- 
rupt have  proven,  should  usually  be  followed.''^ 

f.  Deposit  of  consideration. —  (1)  In  gbneeal. —  Not  only  must  there  be 
a  requisite  acceptance,  but  the  consideration  of  the  composition  must  have 
been  deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the  order 
of  the  judge.  That  this  has  been  done  will,  if  the  accepta.nce  is  filed  in  the 
first  instance  with  the  referee,  usually  be  shown  by  a  certificate  from  the  clerk. 
Whatever  the  nature  of  the  consideration,  it  should  in  value  be  substantially 
as  much  as  the  property  can  reasonably  be  expected  to  yield  to  the  creditors.''® 

67.  In  re  Rider  (D.  C,  N.  Y.),  3  Am.  B.  tl.  Matter  of  Goldstein  (D.  C,  Conn.),  S2 
E.  178,  96  Fed.  808;  Matter  of  Atlantic  Con-  Am.  B.  R.  402,  213  Fed.  115;  In  re  Rider 
struction  Co.  (D.  C,  N.  Y.),  35  Am.  B.  E.  (D.  C-,  N".  Y.),  3  Am.  ^.  R.  178,  96  Fed. 
574,  228  Fed.  571.  808;   Matter  of '  Silverstein    (D.   C,  N.  Y.), 

See  also  Am.  B.  R.  Dig.  §  698.  34  Am.  B.  E.  479,  225  Fed.   665;    See  also 

Attorney  for  receiver  voting. — ^Where,  after  Am.  B.  E.  Dig.  §  697. 

the  bankrupt  had  been  thoroughly  examined,  72.  In  re  Messengill    ( D.   C,  N.   Car. ) ,   7 

he  proposed  terms  of  composition  which  to  a  Am.  B.  R.  669,  113  Fed.  366. 

majority  seemed  best  for  the  creditors,  it  was  73.  Matter  of  Uhlman    (D.  C,  N.  Y.),  24 

not  improper   for  the   attorney  for   the   re-  Am.  B.  R.  755,  180  Fed.  944. 

ceiver  to  represent  creditors  and  to  vote  in  74;  Compare  In  re  Eider    (D.  C,  N".  Y.), 

favor    of    said    composition   having    secured  3  Am.  B.  R.   178,  96  Fed.  808,  with  In  re 

powers  of  attorney  to  that  end.     In  re  Mc-  Hilborn  (D.  C,  N.  Y.),  4  Am.  B.  E.  741,  104 

Lallan    (D.   C.,  N.  Y.),  30  Am.  B.  E.  325,  Fed.  866.    - 

204  Fed.  482.                                                          •  75.  It  was,  however,  held  under  the  former 

68.  In  re  French  (D.  C,  Mass.),  25  Am.  law  that,  since  assets  in  the  hands  of  the 
B.  E.  77,  181  Fed.  583.       ■  failing  debtor  were  worth  more  than  in  the 

69.  In  re  Spades,  Fed.  Cas.  13,196 ;  In  hand'p  of  assignees,  the  existence  of  a  reason- 
re  Scott,  Fei  Cas.  12,519;  In  re  O'Neil,  Fed;  able  margin  which  could  be  saved  by  the 
Cas.  10,528;  In  re  Van  Auken,  Fed.  Cas.  debtor  through  composition  proceedings  was 
16,828.  immaterial.    In  re  Weber  Furniture  Co.,  Fed 

70.  Matter  of  Kahn  (D.  C,  N.  Y.),  9  Am.  Cas.  17,330  and  17,331;  In  re  Whipple  Fed 
B.  R.  107,  121  Fed.  412.  Cas.   17,913. 
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(2)  NATtTEE  AND  AMOUNT  OF  coNSiDEEATioN. — ^  Under  the  former  law, 
where  money  was  required  to  be  deposited,  it  was  frequently  held  that  notes 
or  other  evidences  of  indebtedness  could  be  deposited  in  lieu  of  moneyJ® 
Whether  this  can  be  done  under  the  present  law  was  doubted  by  a  previous 
editor  of  this  work."  However,  the  setting-off  of  the  word  "  consideration," 
as  applied  to  common  creditors,  against  tibe  word  "money,"  as  applied  to 
priority  creditors,  is  significant;  and  the  word  "paid"  but  little  affects  the 
result.  It  is  not  doubted,  therefore,  that  any  consideration  which  would  have 
been  sufficient  under  the  f brmer  law  will  be  under  this.^^  It  seems  established 
that  the  creditors  may  waive  the  aetuaL  deposit  of  money  required  to  meet  the 
terms  of  the  composition,  where  it  appears  for  the  best  interests  of  the 
creditors ;™  and  this  being  go  it  would  follow  that  notes  or  other  evidences  of 
indebtedness,  postponing  the  payment  of  the  amounts  requirfed,  may  be  depos- 
ited.^" The  considerations  tendered  by  a  bankrupt  ehould  be  substantially 
equivalent  to  what  his  estate  would  J)ay,  were  it  fully  administered  in  bank- 
ruptcy,^^ and  must  be  sufficient  to  cover  the  stipulated  percentage  on  all  claims 
of  creditors,  both  those  already  filed  and  also  those  scheduled  by  the  bankrupt 
and  not  filed. ^^  Secured  claims,  not  liquidated,  should  not  be  considered  in 
determining  the  amount.  ^^  While  the  section  makes  no  reference  to  taxes,  by 
§  64  they  are  made  preferred  claims,  and  the  bankrupt  must  deposit  a  sufficient 
sum  for  their  paynient.**  ,The  fact  that  a  creditor  has  received  a  preferential 


76.  In  re  Reiman,  Fed.  Cas.  11,673  and 
11,675;  In  re  McNab,  Fed.  Cas.  8,906;  In  re 
Hurst,  Fed.  'Caa  6,925. 

77.  Compare,  however,  careful  review  of 
this  and  kindred  branches  of  the  law  of  com- 
positions in  the  opinion  of  Mr.  Eeferee  Jud- 
son,  in  In  re  Rider,  1  N.  B.  N.  483. 

78.  See  also  Bankr.  Act,  §  14-c,  which 
exempts  from  the  effect  of  the  discharge,  fol- 
lowing the  confirmation  of  a.  composition, 
"  those  agreed  to  be  paid  by  the  terms  of  the 
composition."  , 

79.  Kinkead  v.  Bacon  &  Sons  (C.  C.  A., 
6th  Cir. ) ,  36  Am.  B.  R.  390,  230  Fed.  362. 

Waiver  of  deposit.-— Where  attorneys  -for 
the  bankrupt,  for  the  trustees  and  peti- 
tioning creditors,  and  for  the  trustee  him- 
self, all  waive  in  writing  the  deposit  in  a 
composition  proceeding  of  a  sum  sufficient  to 
pay  their  fees,  in  order  to  expedite  and  facili- 
tate the  proceeding,  they  may  not  thereafter 
insist  on  payment  out  of  the  estate.  It  seems 
that  if  the  bankrupt  be  benefited  .by  the 
waiver  he  himself  should  paythe  attorneys. 
Matter  of  Frischkneoht  (C.  O.  A.,  2d  Cir.), 
34  Am.  B.  R.  530,  223  Fed.  417. 

80.  Notes  on  mortgages.^ —  In  Matter  of 
Kinnane  Co.  (D.  C,  Ohio),  34  Am.  B.  R. 
119,  217  Fed.  488,  it  was  held  that  a  note 
or  mortgage  was  a  sufficient  consideration 
for  a  composition;  Kinkead  v.  Bacon  &  Sons 
(C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  390,  230 
Fed.  362;  Matter  of  Batterman  (C.  C.  A.,  2d 
Cir.),  36  Am.  B.  R.  695,  231  Fed.  699; 
Compare  In  re  Frear  (D.  C,  N.  Y.),  10  Am. 
B.  R.  199,  120  Fed.  978,  wherein  Judge  Ray 
(N.  D.,  N.  Y.),  refused  to  confirm  a  compo- 
sition where  promises  to  pay  money  or  mer- 
chandise at  a  future  day  had  been  substitute' 
for  money. 


81.  Matter  of  Kinnane  Oo.  (D.  C,  Ohio), 
33  Am.  B.  R.  243,  217  Fed.  488. 

82.  In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R. 
525;  In  re  Harvey  ,(D.  C,  Pa.),  16  Am;  B.  R. 
345,  144  Fed.  901;  Matter  of  Atlantic  Con- 
struction Co.  (D.  C,  N.  Y.),  35  "Am.  B.  R. 
838,  228  Fed.  571. 

Unscheduled  claims. —  It  may  be  that  the 
bankrupt  will  be  compelled  to  increase  the 
deposit  so  as  to  cover  unscheduled  claims 
proved  after  the  oflfer  of  composition.  See 
Matter  of  Ennis  (D.  C,  N.  Y.),  25  Am.  B. 
R.  383,  183  Fed.  859. 

Expenses  on  failure  of  composition.-r— 
Money  loaned  to  a  bankrupt  and  deposited 
by  him  for  the  'purpose  of  a  composition,  is 
liable,  in  case  the  compositipn  fails,  for  ex- 
penses reasonably  incurred,  but  not  for  ex- 
penses resulting  from  the  opposition  of  a 
creditor  to  the  composition.  Matter  of 
Wiener  (D.  C,  N.  Y.),  33  Am.  B.  R.  355,  217 
Fed.  173. 

Time  within  which  changes  may  be  proven. 
—  When  an  estate  is  to  be  administered  it  is 
necessary  to  put  a  time  limit  to  the  proving 
of  claims,  because  the  rate  of  dividend  de- 
pends upon  what  claims  are  proven,  but  this 
is  not  so  in  a  composition  because  the  divi- 
dend is  necessarily'  fixed  by  the  bankrupt 
upon  the  schedules  alone.  Matter  of  Atlantic 
Construction  Co.  (D.  C,  N.  Y.),  35  Am.  B. 
K  838,  228  Fed.   571. 

^^^  I",/®  Harvey    (D.   C,   Pa.),   16   Am. 
B.  R.  345,  144  Fed.  901. 

T,^t  lon^'^n^^??"    '^-   ^■'  M*«8.),   13  Am. 
?^^>.^^S.'  I?*  ^^^-  1*5;  In  re  Fisher  &  Co. 

223'  ■''  ^^  ^™"  ^'  ^'  ^®®'  ^^^  ^^- 
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transfer  within  the  four  months'  period  does  not  deprive  him  of  his  rights  as 
a  creditor,  and  the  amount  due  on  his  claim  may  be  considered  in  determining 
the  amount  of  the  deposit. ^^ 

(3)  When  deposit  in  cash  is  necessaey. —  Clearly,  sufficient  cash  "to 
pay  all  debts  which  have  priority  and  the  cost  of  the  proceedings  "  must  be 
deposited.®®  This  was  not  so  under  the  former  law,  if  there  were  no  appreciable 
assets.^^  There  can  be  no  doubt,  however,  that  now  in  all  cases  this  cash  deposit 
must  be  made.  How  the  "  cost  of  the  proceeding "  is  to  be  ascertained  in 
advance  is  a  bit  puzzling.  It  includes  the  referee's,  and,  since  the  amendatory 
act  of  1903,  the  trustee's  commission,  and  the  allowances,  to  the  attorneys 
for  the  bankrupt  at  least,  and  may  include  receivers'  and  appraisers'  fees,  and 
allowances  to  the  attorneys  for  petitioning  creditors.  The  only  safe  practice 
would  seem  to  be  to  deposit  such  a  sum  as  will  certainly  be  larger  than  the 
total  of  all  possible  expenses,  allowances,  and  fees.®®    ; 


85.  Matter  of  Ghinasin  (Ref.,  Mieih.),  34 
Am.  B.  E.  818,  in  which  Referee  Joslyn  held 
that  where  preferential  payments  have  been 
made,  creditors  have  the  right  in  determiping 
whether  or  not  they  will  accept  a  composi- 
tion offer,  to  take  into  consideration  to  what 
extent  the  bankrupt's  assets  might  be  in- 
creased by  the  recovery  through  the  trustee 
of  such  preferential  payments,  but  when  a 
composition  has  once  been  accepted,  every 
creditor  of  the  bajikrupt  has  a  right  to  prove, 
file  and  have  allowed  any  valid  claim  against 
the  bankrupt  without  reference  Ho  whether 
or  not  such  creditor  has  received  a  preference 
within  the  meaning  of  the  Bankruptcy  Act. 

86.  In  re  Fisher  &  Co.  (D.  C,  N.  J.),  14 
Am.  B.  R.  366,  135  Fed.  223;  In  re  Fox 
(Ref.,  Ohio),  6  Am.  B.  R.  525;  In  re  Harvey 
(D.  C,  Pa.),  16  Am.  B.  R.  345,  144  Fed. 
901. 

87.  In  re  Chamberlain,  Fed.  Cas.  2,580. 

88.  Interest  on  money  deposited  by  a  bank- 
rupt pursuant  to  an  offer  in  composition, 
earned  pending  litigation  by  mioaotity  stock- 
holders, ahonjld  be  returned  to  the  bai^rupt. 
Matter  of  Kelley  (D.  C,  Mass.),  35  Am.  B. 
R.  127,  223  Fed.  383. 

Compensation  of  referee. —  Where  a  bank- 
rupt upon  application  for  the  confirmation  of 
a  composition  has  filed  with  the  court  cer- 
tain obligations  in  lieu  of  a  portion  of  the 
cash  deposit  required,  and  has  agreed  with 
the  court  to  pay  costs  and  expenses  the  same 
as  if  the  money  were  actually  in  court,  the 
referee  is  entitled  to  the  commissions  under 
section  40  of  the  Bankruptcy  Act,  based  upon 
the  amount  paid.  Matter  of  White  &  Co.  (D. 
C,  Ga.),  35  Am.  B.'  R.  670,  225  Fed.  796. 

In  the  case  of  Kinkead  v.  Bacon  &  Sons 
(C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  390,  230 
Fed.  362,  it  was  held  that  a  referee  is  en- 
titled to  a  commission  of  one-half  of  one 
per  cent  on  the  amount  "to  be  paid  by  the 
bankrupt  to  creditoo-a  "  regardless  of  the  fact 
that  payment  was  not  made  directly  by  the 
bankniptoy  court.  The  amount  to  be  paid 
"may  include  sums  to  which  certain  note- 
holders were  entitled  by  virtue  of  the  com- 
position  proceedings."     And   see   Matter   of 
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Batterman  ( C.  C.  A.,  2d  Cir. ) ,  36  Ain.  B.'  R. 
695,  231  Fed.  699,  holding  that  where  cash 
depaaita  for  the  whole  amount,  ;agxeed,  to  b» 
paid  are  waived  by  the  creditors,  and  a  part 
is  taken  in  notes  to  be  paid  by  third  parties, 
the  referee  is  entitled  to  his  commission  on 
all  claims,  actually  pa,id.  See  alsf>  under  § 
40,  post.  '   -' 

Expense  chargeable  against  funds  on 
failure  of  composition. —  Upon  an  applica- 
tion for  withdrawal  pi  ,a  fund  deposited  by  a 
bankrupt  for  the  purpose  of  composition, 
which  he  had  procured,  from  a  third  person 
after  adjudication,  expenses  incurred  during 
the,  pendency  of  the  comppsition  offjcr,  which 
would  not  have  been  incurred  if  the  orders 
of  the  court  previous  to  fciinpositiqn  had  been 
carried  out,  and  if  the  property  had  been  sold 
in  the  usual  manner,  should  be  paid  out  of 
such  fimd.  Matter  of  Wiener  (D.  C,  N.  Y.), 
32  Am.  B.  R.  777,  215  Fed.  278. 

Cost  of  proceedings. —  In  the  case  of  In 
re  Harris  {D.  C,  Tenn:),  9  Am.  B.  R.  20,  ll7 
Fed.  575,  the  court  said:  "Composition  is 
wholly  a  matter  of  arrangement  by  the  bank- 
rupt and  his  creditors,  and  the  negotiations 
should  always  comprehend  a  disposition  of  all 
the  costs,  with  a  definite  understanding ,  of 
amounts  and  the  method  of  tbeir  payment. 
If  there  be  an  attorney's  fee  not  waived,  the 
attorney  should  agree  with  the  parties  on 
the  amount,  or  if  disagreed,  application 
should  be  made  to  the  court  to  fix  the  fee, 
and  so  of  the  receiver  or  the  trustee; ,  and 
with  every  item  not  distinctly  fixed  by  the 
fltatoites  or  Tules  of  p-raotioe,,  this  should  be 
done,  as  a  preliminary  of  the  composition 
agreement  and  as  a  part  of  it.  When  the 
amounts  are  ascertained,  the  parties  should 
agree  whether  the  costs  come  out  of  the  de- 
posit for  creditors,  or  whether, the; bankrupt 
provides  an  additional  sum  to  meet  costs." 

Counsel  and  referee  fees. —  In  a  case  where 
the  bankrupt,  by  a  mortgage  of  his  wife's 
property,  had  raised  a  sufficient  amount  to 
offer  a  composition  of  40  cents  on  the  dol- 
lar, the  attorney  for  the  petitioning  creditoirs 
was  allowed  $50,  the  attorney  for  the  bank- 
rupt $20,  and  the  referee  vas  refused  an  al- 
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'.  (4)  Deposit  oe  assets  of  estate. —  Under  the  present  law,  title  to  the 
assets  of  the;  estate  generally  passes  from  the  bankrupt  before  he  offers  the 
composition;  it  may  even  have  vested  in  a  trustee.  Thus,  where  tl^ere  has 
been  a  sale  of  perishable  property  by  an  assignee,  which  is  ratified  by  the- 
trustee  and  the  avails  turned  over  to  him.  The  difficulty  is,  however,  more 
theoretical  than  real,  for  the  offer  of  composition  could  provide  for  notes 
payable  on  a  day  certain,  and  on  that  day,  the  composition  having  been  mean- 
while confirmed,  the  court  could  order  the  notes  surrendered  to  the  bankrupt 
in  exchange  for  cash  in  the  hands  of  the  trustee,  and  that  the  latter  be  dis- 
bursed in  place  of  notes.  Section  12-e  has  been  thought  an  insuperable  obstacle 
to. this  practice;  but,  it  is  suggested  that  a  court  of  bankruptcy  will  not  dismiss 
the  proceeding  until  its  work  is  done,  and  that,  therefore,  the  express  pro- 
visions of  the  former  law,  requiring  the  enforcement  of  the  composition  by  the 
court,  by  implication  at  least,  still  survive.*^  The  opposite  view  would,  in 
l;he  nature  of  things,  make  coinpositions  impossible,  save  through  a  loan  on  the 
security  of  property  to  which  the  bankrupt  has  not  title.  In  effect,  it  would 
render  a  beneficent  and  wise  system  of  arrangement  between  the  debtor  and 
his  creditors  but  an  exasperating  illusion.  It  can  safely  be  asserted,  then,  that, 
even  under  the  present  law,  the  assets  of  the  bankrupt,  after  the  same  are 
vested  in  the  trustee,  can  be  used  'by  him,  if  not  by  direct  deposit,  at  least 
by  indirection,  to  accomplish  a  composition.®" 

g.  Practice  before  confirmation. —  (1)  In  general. —  Much  that  has  gone 
before  indicates  the  steps  in  composition  proceedings  up  to  the  application 
for  confirmation. 

(2)  "Examined." — This  does  not  necessarily  mean  that  the  examination 
of  the  bankrupt  must  be  completed,  but  that  there  must  have  been  a  sufficient 
examination.  If  creditors  so  desire,  the  judge  or  referee  will,  in  proper 
cases,  adjourn  the  meeting  to  permit  an  extended  examination,  before  allowing 
the  offer  to  be  made.  If  there  is  no  meeting  pending,  and  there  has  been 
no  previous  examination,  one  must  be  called  for  the  purpose  of  examination, 
and  the  regular  procedure  to  that  end  must  be  observied.®^ 

(3)  Ascertaining  whether  a  majority  has  consented. —  This  seems 
to  be  the  duty  of  the  referee,  where  the  case  has  been  referred.  Only  those 
creditors  may  accept  a  composition  who  could  vote  for  trustee.     This  excludes, 

lowance  as  special  master  in  the  composition  people. —  Under   section    25    of   the    General 

proceedings  where  he  was  well  paid  in  the  Business  Law  of  the  State  of  New 'York  pro- 

hankruptcy  proceedings,  his  fees   amounting  viding  that  private  bankers  shall  give  a  bond 

to  $40.     In  re  Talton    (D.  C,  N.   Car.),  14  to  the  People  and  that  "in  the  event  of  the 

Am.  B.  R.  617,  137  Fed.  178.  insolvency  or  banfcrmptey  of  th«  applicant. 

Costs  of  attorney  of  bankrupt. — An  appli-  upon  the  payment  of  the  full  amount  of  such 

cation  to  confirm  a  composition  made  by  an  'bond  to  the  assignee,  receiver  or  trustee  of 

involuntary  bankrupt  is  no  part  of  the  ad-  the  applicant,  as  the  case  may  require,  for 

ministration  of  the  estate,  so  as  to  authorize  the  benefit  of  the  persons  making  such  de- 

the  payment  uiider  section  64  ( 3 )  of  the  bank-  posits  and  of  such  persons  as  shall  deliver 

ruptcy  act  of  a  claim  for  the  fees  and  dis-  money  to  the  applicant  for  transmission  to 

bursements  of  an  attorney  employed  by  bank-  another,"  moneys,  paid  under   a  bond  upon 

rupt  upon  the  contest  of  such  an  application.  the  bankruptcy  of  an  applicant,  may  be  used 

In  re  Fogarty   ( C.  C.  A.,  8th  Cir. ) ,  26  Am.  by  his  trustee  for  the  purpose  of   increas- 

B.  R.  568,  187  Fed.  773.  ing  the  estate  or  saving  assets  for  the  bene- 

89.  See  In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  fit  of  the  depositors,  but  cannot  be  used  in- 
K.  525.  carrying  out  a  composition  agreement.  Matter 

90.  But  see,  as  tending  to  disapprove  of  of  Deutsche  Brothers  (D.  C,  N.  Y.),  33  Am. 
the  statement  in  the  text,  In  re  Frear    (D.  B.  R.  858,  220  F6d.  532. 

C,  N".  Y.),  10  Am.  B.  R.  199,  120  Fed.  978.  91.  For  instance,  notice  must  be  given,  see 
Proceeds   of   bond  by   private  banker  to  Bankr.  Act,  §  58-a(l). 
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besides  priority  creditors  and  secured- creditors  to  the  amount  of  their  securi- 
ties,*^ preferred  creditors  also,  for  the  reason  that  their  claims,  if  presented,  will 
not  be  allowed  unless  accompanied  by  a  surrender.®* 

(4)  Repoeting  to  the  judge. —  Only  the  judge  has  power  to  confirm  a 
composition.®*  If  the  offer  and  acceptance  are  made  after  reference,  the 
referee  will  arrest  the  proceedings  and  report  the  proposed  composition  to' 
the  judge.  This  may  be  done  by  handing  up  a  transcript  of  his  record-book, 
showing  (1)  the  filing  of  the  debtor's  schedules,  (2)  his  examination,  (3) 
his  offer,  (4)  its  acceptance  by  the  required  majority  in  number  and  amount 
of  claims  allowed,  (5)  the  consideration  to:  be  deposited,  and  (6)  a  list  of 
creditors  and  their  addresses,  the  referee  meanwhile,  however,  keeping  the 
meeting  of  creditors  alive  by  repeated  continuances, :  so  as  to  permit  a  prompt 
resumption  of  administration  in  case  the  proposed  coinposition  is  not  confirmed. 
If  it  is,  the  referee  has  no  other  duty, ,  save  subsequently,  to  report  the  case 
closed.    The  proper  practice  is  detailed  in  the  "  Supplementary  Forms,"  post?^ 

V.     CONFIRMING   OR   REJECTING    COMPOSITION.se 

a.  Who  may  oppose  composition. —  Creditors  inay  oppose  a  composition 
irrespective  of  the  number  or  amount  of  their  claims.®^  The  assignee  of  an 
original  claim  against  a  bankrupt  is  entitled,  to  object  ta  the  confirmation  of  a 
composition.®* 

b.  Objections  to  confirmation. —  (1)  If  geneeal. —  The  objection  that  the 
composition  is  not  offered  in  accordance  with  the  law  (as  where  it  is  asserted 
that,  a  majority  in  number  and  amount  has  not  consented),  which  was  a 
statutory  objection  under  the  former  law,  should  probably  now  be  taken 
specially;  and,  in  that  event,  opportunity  to  correct  the  error  will  probably 
be  given.  It  seems  that  only  grounds  which  can  be  alleged  in  the  formal  written 
objections  are  those  stated  in  subsection  d.®®  The  court  is  only  concerned  with 
the  bankrupt  estate;  it  has  nothing  to  do  with  that  part  of  the  Etgreement  which 
provides  for  raising  funds  which  do  not  come  out  of  the  estate.^"" 

(2)  Because  against  the  best  inteeests  of  the  ceeditoes. —  This  was 
an  objection  under  the  former  law  and  useful  precedents  will  be  found  in  the 
reported  cases.  The  English  rule  seems  to  be  that,  unless  fraud  is  shown,  the 
decision  of  the  creditors  will  be  final.^**^  That  this  is  not  the  rule  in  this 
country  is-  emphasized  by  the  requirement  of  the  present  statute  that  the  judge 
must  be  "  satisfied."  The  court  should  confirm,  "  if  satisfied  "  that  the  composi- 
tion does  not  run  counter  to  any  of  the  three  conditions  named  in  §  12-d.^"^  If, 
however,  the  composition  proceedings  are  not  in  accordance  with  the  provisions 
of  the  bankruptcy  act,  if  they  are  irregular,  the  court  cannot  confirm. ^°'''    The 

92.  iSee  p.  319,  <mte.     And  compare  In  re  98.  In  re  Comstock   (D.  C,  R.  I.)',  19  Am. 
Scott,  Fed.  Cas.  12,519.  B.  R.  65,  154  Fed.  747. 

93.  Bankr.  Act,  §§  57-g  and  60-b.  99.  In  re  Rudwick   (D.  C,  Mass.),  2  Am. 

94.  Matter  of  Sonnabend  (Eef.,  Mass.),  18  B.  E.  114,  93  Fed.  787. 

Am.  B.  R.  117;  In  re  Bloodworth-Stembridge  100.  In  re  Linderman  (D.  C,  Pa.),  22  Am. 

Co.   (D.  C,  Ga.),  24  Am.  B.  E.  156,  178  Fed.  B.  R.  131,  166  Fed.  593. 

372.  101.  Adler  v..  Jones   (C.  C.  A.,  6th  Cir.), 

95.  See   Supplementary  Forms,  post,   and  6  Am.  B.  E.  245,  109  Fed.  967.    See  Ex  parte 
Hagar  and  Alexander's  Bankruptcy  Forms,  Jewett,  Fed.  Cas.  7,303;  In  re  Morris,  Fed. 

(2d   Ed.),   No.  290-310.  Cas.  9,824. 

96.  See  also  Am.  B.  E.  Dig.  §§  702-712.  102.  Matter  of  Kinnane  Co.   (D.  C,  Ohio), 

97.  Matter  of  Eivkin    (D.   C,  Conn.),  33      34  Am.  B.  E..119,  221  Fed.  762. 

Am.  B.  E.  170,  216  Fed.  218.     See  also  Am.  103.  Matter  of  Kinnane  Co.   (D.  C,  Ohio), 

B.  E.  Dig.   §   704.  34  Am.  B.  E.  119,  221  Fed.  762. 


324 


Compositions,  Whijn  Conpiemed, 


[§12-a. 


point  usually  made  is  that  tlie  offeifis  less  than  would  be:  realized.  6m.  asale-of 
the  assets  in  bankruptcy.  It  is  the  duty  of  the  court  to  investigate  the  facts, 
independently  of  any  agreement  or  composition  the  creditors  may  have  made.-^ 
In  deciding  whether  the  composition  should  be  approved  or  rejected  the  sum 
offered  should  be  conipared  with  what  the  creditors  would  receive  through 
the  trustee  and  not  with  what  the.  debtor  might  be  able  to  pay  them.  In  the 
absence  of  fraud  and  concealment,  the  question  for  the  court, is  not  whether 
the  debtor  might  have  offered  more,  but  whether  his  estate  will  pay  more  in 
bankruptcy/'®.  The  mere  fact  that  an  estate  will,  on  full  administration,  pay 
more  than  the  offer  in  composition,  is  not  sufficient  cause  for  refusing  confirma- 
tion; if  the  amount  offered  is  very  considerably  less  than  the  amount  which 
might  be  expected  reasonably  to  be  realized  from  administration,  the  com- 
position is  not  for  the  best  interests  of  the  creditors;  and  should  not  be 
approved;^"^  The  approval  of  the  majority  of  the  creditors  is  evidence,  prima 
facie,  that  the  composition  is  for  the  best  interests  of  the,  creditors  and  the 
burden  is  upon  those  who  attach  it  to  show  the  contrary.^"^  There  must  be 
a  positive  showing  to  rebut  the  presumption  that  the  iaction  of  the  majority  is 
for  the  interest  of  all  f-"^  yet  any  gross  discrepancy  between  the  offer  and  the 
amount  to  be  reasonably  expected  from  the  sale  of  the  assets  will  justify  a 
refusal  to  confirm;-^"®  but  where  the  difference  is  but  slight  and  necessarily 
problematical,  the  composition  should  be  eonfirmed.^^"  A  hona  fide  offer  of  a 
substantially  larger  si^m  for  the  assets  than  the  bankrupt,  through  the  com- 
position, is  willing  to  pay,  would  seem  sufficient  to  warrant  a  rejection  of  the 
composition.     That  part  ^  of  a  copiposition  agreeiheiit  which  provides  for  a 


104.  In  re  Waynesboro  Drug  Oo.  (D.- C, 
Ga.),  19  Am.  B.  |l.  ;487,  157  Ped.'101. 

105.  Matter  of  Kinnane  Co.  (D.  C,  Ohio), 
33  Am.  B.  R..  243,  217  Fed.  488. 

Determination  of  question.rJ- In  Ex  parte 
Jewett,  2  Low.  393,  Fed.  Cas.  7,3,03,  Judge 
Lowell  said :  "In  the  absence  of  fraud  and 
concealment,  the  question  for  the  court  seems 
to  be,  not  whether  the  debtor  might  have 
offered  more,  but:  whether  his  estate  jjs<puli 
pay  more  ,in  bankruptcy."  Cited  in  Xn  re 
Hoxie  (D.  C,  Me.),  25  Am.  B.  E.  32,  34, 
180  Fed.  508.  See  also  Adier  v..  Jones  (C. 
C.  A.,  ethCir.),  6  Am.  B.  E.  245,  109  Fed. 
967,  48  C.  O.  A.  761;  United  Stateis'ex  rel. 
Adlerv.  Hainmond  (C.  C.  A.,  6th  Cir.),  4 
Am.  B.  R.  736,  104  Fed.  862,  44  O.  C  A.  229; 
In  re  Waynesboro  Drug  Co.  (D.  C,  Ga.),  19 
Aih.  B.  E.  487,  157  Fed.  101;  Matter  of 
Dozier  Grocery  Co.;  (D.  C,  Ala.),  37  Am. 
B.  E.  633,  234  Fed.  169. 

106.  Matter  of  Spiller  (D.  C,  Mass.),  36 
Am^  B.  E.  399,  230  Fed.  490. 

107.  City  Nat.  Bank  v.  Doolittle  (C.  C.  A., 
5tlh  dr.),  5  Am.  B.  E.  736,  107  Fed.  236; 
In  re  Hoxie  (D.  C,  Me.),  25  Am.  B.  R.  32, 
180  Fed.  508;  In  r?  Waynesboro  Drug  Co. 
(D.  C,  Ga.),  19  Am.  B.  E.  487,  157  Fed. 
101;  In  re  Barde  &  Levitt  (D.  C,  Ore.),  31 
Am.  B.,  R.  161,  207  Fed.  654;  Matter  of 
Goldstein  (D.  C,  Conn.),  32  Am.  B.  R.  402, 
213  Fed.  115;,  Matter  of  Rivkin  (D.  C, 
Conn.),  33  Am.  B.  R.  170,  316  Fed.  218; 
Matter  of  Kinnanp  ;0o.  (D.  O.,  Ohio),  33  Am. 
B.  R.  243,  217  Fed.  488;  49.tter  of  Spiller 


(D.  C,  Mass.),  36  Am.  B.  R.  399,  230  Fed. 
190.     See  also  Am,  B.  R.  Dig.  §  706. 

Best  interest  of  all —  "A  composition  must 
appear  to  be  for  the  best  interest  of  all 
creditors  and  not  merely  for  the  best  in- 
terest J)f;  certain  ones,  of  a  certain  class." 
Matter  of  Kinnane  Co.  (D.  C.,  Ohio),  34  Am. 
B.  R.  1 19,  221  Fed.  762.' 

108.  In  re  Weber  Furniture  Co.,  Fed.  Cas. 
17,330  and  17,331;  In  re  Greenbaum,  Fed. 
Cas.  '5,769.      '  '         '■'' 

Vague  and  general  objections. —  Where  a 
bfinkruptcy  proceeding  has  ,beeii  delayed  for 
more  than  five  years  without  accomplishing 
anything,  and  specifications  of  objection  to  a 
composition  are  vague  and  general  in  char- 
acter, and  only  one  creditor  o\it  of  a  hundred 
objects  to  the  composition,  a  confirmation 
should  be  ordered.  Matter  of  Soloway  & 
Katz  (C.  C.  A.,  2d  Cir.),  37  Am.  B.  E.  257, 
234  Fed.  67. 

109.  In  re  Whipple,  Fed.  Cas.  17,513;  Ex 
parte  Williams,  10  L.  E.  Eq.  C.  55;  Adler 
V.  Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R. 
245,  109  Fed.  967 ;  In  re  Waynesboro  Drug 
Co.  (D.  C,  Ga.),  19  Am.  B.  R.  487,  157  Fed. 
101;  In  re  Hoxie  (D.  C,  Me.),  25  Am.  B.  R. 
32,  180  Fed.  508. 

110.  In  re  Arrington  Co.  (D.  C,  Va.),  8 
Am.  B.  R.  64,  11,3  Fed.  498,  and  in  In  re 
Criterion  Watch,  etc.,  Co.  (Ref.,  N.  Y.),  8 
Am.  B.  R.  206;  BoHes  v.  Kelley  (C.  C.  A., 
1st  Cir.),  34  Am.  B.  R.  704,  222  Fed.  63; 
Matter  of  Spiller  (D.  C,  Mass.),  36  Am. 
B.  R.  399,  230  Fed.  490. 
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provisional  order  of  adjudication  will  not  be  approved."^    In  the  nature  of 
things,  each  case  must  turn  on  its  own  facts. 

(.3)  Because  op  commission  of  acts  or  failuee  to  peefoem  duties 
WHICH  WOULD  BAE  A  DiscHAEGE.- —  This  objcction  was  not  available  under 
the  former  law.  But  since  the  confitmation  of  a  composition  discharges  the 
bankrupt/^  it  is  reasonable  that  the  same  grounds  which  prehrent  a  discharge 
on  a  direct  petition  should  also  prevent  a  discharge  on  an  application  for 
confirmation  of  a  compositibn.^^^  The  intention  clearly  is  to  prevent  one  who 
cannot  get  a  discharge  from  securing  its  equivalent  through  a  composition.^^* 
If  a  bankrupt  has  committed  an  offense  available  as  an  objection  to  his  dis- 
charge the  court  will  refuse  to  cohfirm  the  proposed  composition  without  regard 
to  the  interests  of  the  creditors,  and  the  fact  that  but  one  creditor  objects  is  of 
no  importance,^-^?  as  where  it  appears  that  the  bankrupt  has  failed  to  keep  books 
from  which  his  true  financial  condition  might  be  ascertained,^^®  or  where  it 
appears  that  the  bankrupt  by  a  ma,tBrially  false  financial  statement  in  writing 
obtained  property  from  the  objecting  creditor,"''  or  where  partners  take  all 
the  money  available  from  the  firm's  assets  immediately  before  the  appointment 
of  a  receiver  in  a  'State  court  with  the  intent  to  hinder,  delay  and  defraud 
creditors."®  But  a  preferential  payment  on  an  existing  indebtedness  does  not 
necessarily  constitute  a  fraudulent  conveyance  so  as  to  bar  the  confirmation  of 


111.  In  re  Linderman  (D.  C,  Pa.),  22  Am. 
B.  E.  131,  166  Fed.  593. 

X12.  Bankr.Act,  §   14-c.       v  >    : 

113.  In  i-e  Comstock  (D.  C,  E.  I.),  19  Am. 
B.  E.  65,  154  Fed.  747 ;  Matter  of  Burman 
and  Welling  (D.  C,  Mass.),  32  Am.  B.  E. 
62,  210  Fed.  512. 

114.  This  proposition  was  quoted  with  ap- ' 
proval  in  In  re  Comstock   (D.  C,  E.  I.),  19 
Am.  B.  E.  65,  154  Fed.  747 ;  Matter  of;  Gold- 
stein (D.  C,  Conn.),  32  Am.  p.  E.  402,  213,, 
Fe^'    115. 

115.  In  re  Godwin  (D.  C.j  Pa.),  10  Am. 
B.  R.  252,  122  Fed.  111.  i  - 

IIG.  In  re  Olman  (D.  C,  Ohio),  13  Am-jB. 
E.  395,  134  Fed.  681;  In  re  Godwin  (D.  C, 
Pa.)V  10  Am.  B.  E.  252,  122  Fed.  Ill;  In  re 
Barde  &  Levitt  (D.  C,  Ore.),  31  Am.  B.  E. 
161,  207  Fed.  654;  In  re  Wilson  (D.  C,  Pa.), 
5  Am.'  B.  E.  849,  107  Fed.  83.     ' 

Failure  to  keep  hooks  of  account. —  Where 
a  'bankrupt,  whose  sales  were  for  cash,  kept 
a  merchandise  ledgfer  showing  his  purchases 
on  credit,  which  were  his  most  important 
,  transactions,  but  kept  no  other  books,  except 
his  check-book  and  '  paas^-book,  the  court 
should  not  refuse  to  confirm  a  composition, 
although  no  record  was  kept  by  the  bankrupt 
of  loans  to  friends  and  relatives.  Matter  of 
Silberstein  (D.  C,  N.  Y.),  34  Am.  B.  E.  479, 
225  Fed.  665. 

117.  In  re  Griffin  (D,  C,  6a.),  25  Am.  iB. 
E.  206,  180  Fed.  792,  wherein' it  appeared 
that  the  bankrupt  had  claimed  to  own'  a 
Jiouse  which,  in  fact,  was  the  jiroperty  of  his 
wife.  ''''  ■     ■  ■'  ■ 

False  statement  to  commercial  agehcy  for 
purpose  of  rating.r^The  eonflrmation  of  a 
composition  should^  not  be  refused  upon  the 
ground  that  the  bankrupt  had  made  a  false 
statement  in  writing  of  his  financial  condi- 


tion, where  it  appears  that  the  statement  was 
inade  a  long  tiihe  previous  for  the  purpose 
of  securingi,  a  rating  from  a  commercial 
agency  and  not  for  the  specifie  purpose  of 
obtaining  credit  on  any  particular  sale,  and 
sales  were  made  under  circumstances  where 
inquiry  of  the  bankrupt  himself  was  pos- 
sible.,.  Matter  of  Witman  (D.  C,  N.  Y.), 
32  'Am.  B.  R.  780,  215  Fed.  286. 

False  statement  to  procure  credit. —  Where 
a  ;del)tor,  who  had  credit  with  a  trust  com- 
pany not  exceeding  $1,000,  rendered  a  fin- 
ahcia.1  statement  to  it  in  order  to  increase 
his  credit,  and  stipulated  that  such  state- 
ment should  be  considered  as  continuing  in 
force  until  the  company  was  notified  to  the 
contrary,  and  the  officers  of  the  colnpany  tes- 
tified that  they  were  not  notified  of  any 
changes^  in  the  fijiaSicial  condition  of  the 
debtor,  and  relied  upon  his  Statement,  which 
was  false,  in  all  subsequent  transactions  with 
him,  and  at  the  time  of  the  debtor's  bank- 
ruptcy he  owed  the  company  only  $500,  an 
objection  by  the  company  to  the  bankrupt's 
offer  of  composition  must  be  sustained.  Mat-, 
ter  of  Levenson  (D.  C,  Mass.),  35  Am.  B.  E. 
260,  223  Fed.  874. 

Where  a  statement  of  assets  made  by 
a  bankrupt  a  yestr  prior  to  his  adjudication 
is  not  shown  to  have  been  materially  false, 
and  to  have  been  made  to  obtain  credit,  a 
composition  consented  to  by  all  the  creditors, 
except  the  objecting  creditor,  who  had  once 
consented,  will  be  approved,  it  not  appearing 
that  the  interests  of  the  creditors  would  be 
advanced  by  a  refusal  to  confirm.  In  re 
Seligman  (D.  C,  N.  Y.),  20  Am.  B.  E.  774, 
163  Fed.  549.  See  also  In  re  Griffin  (D.  C, 
N.  Y.),  20  Am.  B.  E.  774,  163  Fed.  549. 

118.  Matter  of  Burman  and  Welling^  (D. 
C,  Mass.),  32  Am.  B.  R.  62,  210  Fed.  S12. 
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a  composition. ^^^  The  new  objections  to  discharges'^"  will  make  this  subsection 
more  valuable.  It  is  thought  that  the  provision  that  a  petition  for  a  discharge 
cannot  be  filed  after  a  year  subsequent  to  the  adjudication  does  not  apply  to 
compositions.  A  composition  has  primarily  to  do  with  administration,  and 
that  may,  from  one  cause  or  another,  be  delayed  for  yea,rs.  For  available 
objections  to  a  discharge,  see  under  sections  fourteen  and  twenty-nine  of  this 
work. 

(4)  Because  of  absence  of  good  faith. —  Where  the  entire  course  of 
conduct  of  a  bankrupt  is  consistent  only  with  an  intent  to  keep  his  creditors 
and  his  trustee  in  ignorance,  and  to  defraud  them  by  a  concealment  of  his' 
assets,  the  court  cannot  confirm  a  composition. ^^^  Fraud  is  sufficient  to  warrant 
a  refusal  to  confirm, ^^^  but_it  must  be  fraud  connected  with  the  oifer  or 
acceptance' of  the  composition^  Cases  cited  under  the  succeeding  section  wiU 
also  be  found  in  point.  Fraud;  on  the  part  of  a  single  creditor  is  sufficient,^* 
as  where  a  creditor  proves  a  false  claim. ^^*  The  giving  of  money  to  induce 
a  creditor  to  sign  vitiates  the  composition,-'^^  and,  if  it  is  extorted. by  the 
creditor,  is  a  crime  also."'^®  Any  secret  advantage  given  one  creditor  over  his 
fellows  accomplishes  the  same  result.-'^''  Where  it  clearly  appears  that  prefer- 
ential payments  have  been  made,  which,  if  recovered,  would  result  in  a  grekter 
percentage  than  that  obtained  by  the  composition,  such  composition  should 
not  be  affirmed. ^^*  Purchasing  claims  for  thp  purpose  of  using  them,  to 
accomplish  a  composition  is  not  necessarily  fraudulent,  but  will  bo  so  held 
unless  an  honest  motive  appears. ^^  Improperly  inducing  -a  creditor  to  vdth- 
draw  has  the  same  effect  as  improperly  persuading;  him  to  join  in  the  com- 
position. The  good  faith  of  both  debtor  and  creditors  must  be  of  the  highest 
order. 

c.  Withdrawal  of  objections.— Where  specifications  of  objections  to  the  con- 
firmation of  a  composition  are  withdrawn,  the  proposed  composition  will  not 
be  confirmed  until  after  a  hearing  before  the  referee  to  inquire  whether  the 
creditors  who  withdrew  their  objections  were  related  to. the  bankrupt,  whether 
objections  were  well  founded,  and  what  grounds  there  are  for  believing  that 
the  composition  will  be  for  the  best  interests  of  the  creditors.^*"  Objections  to 
an  offer  in  composition  cannot  be  withdrawn  after  they  have  been  sustained, 
under  an  agreement  by  which  the  objecting  creditor  received,  directly  or 
indirectly,  a  larger  amount  on  its  claim  than  other  creditors  of  the  same 
class.  ^^^ 

119.  Matter  of  Rivkin   (D.  C,  Conn.),  33  124.  Compare  Bankr.  Act,   §   29-b    (3). 
Am.  B.  E.  170,  216  Fed.  218.  125.  In  re  Sawyer,  Fed.  Cas.  12,395. 

120.  Bankr.  Act,  §  14-b   (3)    (4)    (5)    (6).  126.  Bankr.  Act,  §  29-b   (5). 

121.  In  re  Comstock  (D.  C,  R.  I.),  19  Am.  127.  In  re  Jacobs,  Fed.  Cas.  7,159;  Bean 
B.  E.  65,  154  Fed.  747.  v.  Amisimdi,  Fed.  Oas.  Iil67,  on  ajppeal  s.  c. 

The  assigneee  of  an  original  claim  against  Bean  v.  Amainck,  10  Blatchf.  361 ;   Bean  v. 

a,  bankrupt  is  entitled  to  object  to  the  oon-  Brookmire,    Fed.    Cas.    1,170;    Citizens  .  Na- 

flrmation  of  a  composition  upon  the  ground  tionial  Bank  v.  Kemey,  59  Ind.  App.  96,  35 

of  a  fraudulent  concealment  and  disposal  of  Am.  B.  R.  574,  108  N.  E.  139. 

assets,  and  that  the  claim  was  bought  for  128.  In   re  McLellan    (D.   C.,  N.  Y.),  30 

the  purpose  of  forcing  a  settlement  or  dis-  Am.  B.  R.  325,  204  Fed.  482. 

oomtinu'aince  of  a  suit  fey  the  tiruatee  againsit  129.  In  re  Sawyer,  Fed.  Gas.  12,395. 

another  person,  by  threats  of  opposition  to  130.  In  re  Levy    (D.  C,  Mass.),  22  Am. 

the  confirmation,  is  immaterial.    In  re  Com-  B.  R.  769,  172  Fed.  780. 

stock  (D.  C,  R.  I.),  19  Am.  B.  R.  65,  154  131.  Inducement  to  withdraw  objections. — 

Fed.   747.  The  court  will  not  permit  objections  to  an 

122.  Bankr.  Act,  §  13.  offer  in  composition  which  have  been  heard 

123.  In  re  Sawyer,  Fed.  Oas.  12,395;  In  re  and  sustained  to  be  withdrawn  after  the  de- 
Whiting,  Fed.  Oas.  17,580.  cision,  under  any  agreement  or  transaction 
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d.  Effect  of  fraud  on  a  composition  already  confirmed. —  ITot  only  may  the 
composition  be  objected  to,  but  if  obtained  by  fraud,  it  is  void  and  unen- 
forceable, and  the  consideration  may  be  recovered.  ^^^  It  would  seem,  however  — 
a. certified  copy  of  the  order  confirming  a  composition  being  evidence  of  the 
jurisdiction  of  the  court,  the  regularity  of  the  proceedings  and  the  fact  that 
the  order  was  made,^^*  that  a  composition  if  attacked  for  fraud  must  be  so 
attacked  in  a  court  of  bankruptcy.  It  must  appear  that  there  was  actual  fraud, 
and  not  mere  suspicion  of  it,  to  justify  setting  aside  a  composition  which  has 
been  confirmed.-'^* 

e.  Practice. —  The  practice,  from  the  time  the  referee's  report  reaches  the 
judge,  is  identical  with  that  on  contested  applications  for  discharge, -^^^  except 
perhaps,  as  modified  by  subsection  c  "  parties  in  interest "  is  a  broader  term 
than  "  creditors."  The  same  phrase  is  used  in  §  14-b.  It  is  difficult  to  sup- 
pose a  case  when  it  will  include  others  than  those  persons  who  have  proved  or 
may  prove  their  claims.  Ordinarily,  after  the  time  to  enter  appearances  has 
expired,  and  there  are  none  and  no  objections,  there  is  a  reference  in  any 
event  to  the  referee  in  charge,  as  special  master, \^*  it  being  the  duty  of  the  court 
to  satisfy  itself  as  to  the  three  facts  set  out  in  subsection  d}^''  In  this  the 
practice  differs  from  that  on  discharges.  When  objections  are  filedj  there 
must  be  a  hearing,  and  the  same  reference  to  a  special  master  is  customary. 
The  date  and  place  fixed  for  the  hearing  must  be  convenient,  but  the  former 
is  usually  set  after  conference  with  the  respective  attorneys..  Where  the  speci- 
fications of  objections  to  the  confirmation  of  a  composition  are  meritorious 
they  may  be  amended  to  conform  to  the  proof.'^^*  The  court  may  allow  costs 
in  its  discretion.  A  bankrupt,  after  composition,  including  payment  of  all 
costs,  has  been  confirmed,  must  pay  his  attorney  in  the  matter.-^*® 

by    which    the    objecting    creditor    received,  137.  In   re  Levy    (D.   C,  Mass.),  22  Am. 

directly   or   indirectly,   a  larger   amount   on  B.  R.  769,  172  Fed.  780. 

its  claim  than   other  creditors  of  the  same  138.  Matter  of  Burman   and  Welling    (D. 

class.     Matter  of  Levinsou    (D.   C,   Mass.),  C,  Mass.),  32  Am.  B.  E.  62,  210  Fed.  5l2. 

35  Am.  B.  E.  260,  223  Fed.  874.  139.  In  re  Martin   (D.  C,  N.  Y.),  18  Am. 

132.  Bean  v.  Amsinck,  Fed.  Cas.  1,167.  B.E.  250,  162  Fed.  582.  See  also  Am.  B.  E. 
See  also  §   13  of  this  work.  Dig.   §   711. 

133.  Bankr.  Act,  §  21-f.  Allowances  to  attorney  of  bankrupt. —  In 

134.  Union  Furniture  Co.  v.  WaJker-Oooley  the  case  of  In  re  Fogarty  (C.  C.  A.,  8th  Cir.), 
Furniture  Co.  (D.  C,  Ga.),  31  Am.  B.  E.  26  Am.  B.  E.  568,  187  Fed.  773,  the  court 
73,  206  Fed.  217,  holding  that  a  composition  said:  "If,  because  the  professional  services 
duly  confirmed  by  the  court  will  not  be  set  in  this  case  were  rendered  in  the  bankruptcy 
aside  on  the  ground  of  fraudulent  representa-  court  —  in  the  administration  of  the  bank- 
tions  where  it  appears  that  the  bankrupt  dis-  ruptcy  law  —  the  attorney's*  fees  are  there- 
closed  fully  the  extent  of  his  assets,  and  that  fore  costs  of  administration  within  the  mean- 
the  oreditors  with  knowledge  of  the  alleged  ing  of  section  64,  nevertheless  such  fees  are 
fraud  accepted  the  composition.                         .  not  payable  from  the  estate  unless  the  serv- 

Agreement  by  trustee  to  guarantee  divl-  ices  were  rendered  to  the  bankrupt  while  he 

dend. — -  An  agreement  by  a  trustee  in  bank-  '  was  in  the  performance  of  some  duty  pre- 

ruptcy,  whereby,  without  the  knowledge  of  scribed  by  the  act.     No  duty  was  laid  upon 

other  creditors,  he  personally  guarantees  to  him  to  try  to  settle  the  case  and  get  back  his 

one  creditor  the  (payment  of  a  certain  divi-  property.   That  was  a  privilege,  not  a  duty, 

dend,  in  order  to  induce  such  creditor  to  sign  If  it  be  said  that  an  application  for  a  dis- 

a  comiposition  agreement,  conBtitutes  a  secret  charge  is  likewise  merely  a  privilege,  that 

preference  to  such  creditor,  and,  although  it  the  bankrupt's  costs  in  connection  with  the 

does  not  render  void  the  composition,  it  is  hearing  upon  his  application  for  a  discharge 

void,  itself,  as  being  against  public  policy.  are  payable  from  the  estate,  that  the  con- 

Jacobfl  V.   Siff,  74  N.  Y.  Misc.   58,  27  Am.  flrmation  of  a  composition  is  equivalent  to  a 

B.  K.  189,  131  N".  Y.  Supp.  656.  discharge,   and   that   therefore   his   costs   in 

135.  .See  discussion  under  Section  Fourteen  connection  with  the  prosecution  of  his  com- 
of  this  work.    See  also  Am.  B.  E.  Dig.  §  707.  position  offer  should  also  be  payable  from 

136.  Note  General  Orders  XII  (3)  and  the  estate,  we  think  the  following  consldera- 
XXXII  and  §  38-a(4).  tions  are  a  suflScient  answer.    Attendance  in 
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VI.     DISTRIBUTION  IN  COMPOSITION. 

a.  In  general. —  Subsection  e  provides  that  "  upon  tlie  confirmation  of  a 
composition,  the  consideration  shall  be  distributed  as  the  judge  shall  direct, 
and  the  case  dismissed."  It  will  be  noticed  that  the  judge  is  to  direct  as  to 
the  manner  of  distribution,  and  the  referee  has  no  jurisdiction  unless  delegated 
to  him  by  the  judge. ^^^ 

b.  Practice. —  The  law  is  silent  as  to  the  practice  on  distribution.  The 
consideration  has  been  deposited  "  in  such  place  as  shall  be  designated  by; the 
judge."  "^  It  can  only  be  distributed  "by  check  or  warrant,  signed  by  the 
clerk  of  the  court,  or  by  a  trustee,  and  countersigned  by  the  judge  of  the  court, 
or  by  a  referee  designated  for  that  purpose,  or  by  the  clerk  or  his  assistant 
under  an  order  made  by  the  judge."  ^'^  But  the  distribution  may  be  made 
"  as  the  JTidge  shall  direct."  Form  No.  63  seems  to  imply  that  it  shall  be 
made  by  the  clerk,  and  this  practice,  amplified  by  district  rules,  has  been 
generally  adopted.  At  the  same  time,  a  convenient  method  is  to  make  the 
referee  in  charge  a  distribtiting  agent  to  the  extent  of  performing  the  clerical 
work  required;"*  the  cheeks,  however,  to  be  signed  by  the  clerk.  Otherwise, 
the  referee  should  furnish  the  clerk  with  a  list  of  claims  allowed,  specifying  the 
names,  amounts,  addresses,  and  the  like."*  As  to  the  proof  of  claims  the 
course  of  proceeding  is  the  same  whether  there  be  composition,  or  the  proceeds 
ings  are  carried  through  in  Ordinary  course.  Claims  not  proved  within  one 
year  from  the  date  of  adjudication  are  not  to  share  in  the  composition  funds,"^ 
and  the  bankrupt  may  be  heard  to  object  to  the  allowance  in  composition  of  a 
claim  offered  for  proof  after  the  expiration  of  such  year.-^*^  Where  an  unsched- 
uled claim  is  not  proved  until  after  the  deposit  for  a  composiiion  is  made 
though  proved  within  onei  year  from,  the  adjudication  and  bef pre,  confirmation, 
the  claimant  is  not  entitled  to  share  pro  rata  with  the  other  creditors  in  the 
funds  deposited  but  if  there  is  any  balance  left  after  the  other  payments,  it  is 

the  one   ease  i§  made  by  the  letter,  of  the  imposed  upon  the  bankrupt  the  obligation  to 

statute  the  bankrupt's   duty;    in  the   other,  make  such  a  contest.     Our  interpretation  of 

n^t.     Though   a   confirmed   composition   has  the  sections  herein  referred  to,  in  connection 

the  effect   of   a  discharge,   and  though   con-  with  the  spirit  of  the  act  as  an  entirety,  la 

firmation  may  be  opposed  on  grounds  that  against  the  bankrupt's  contention." 

would  pravent  a  discharge,  the  fiirst  question  140.  In  re  Fox   (Ref.,  Ohio),  6  Am.  P.  R. 

for  the  judge  is  whether  the  composition  is  526.     See  also  In  re  Lane    (D.   C,  -Mass.lj 

for  the  best  interests  of  the  creditors,  and  11  Am.  B.  R.   136,  125  Fed.  772.     See  also 

this,, question   has   nothing   to    do   with   the  Am.   B.  R.   Dig.    §   713. 

right  to  a  discharge.    This  question  might  be  141.  Bankr.  Act,   §   12-b. 

clearly  determinable  without  the  ■attendance  142.  General  Order  XXIX. 

of  the  bankrupt.    Upon  the  judge  is  laid  the  143.  Compare    In    re    Hamlin,    Fed.    Cas. 

duty  of  becoming  "  satisfied  "  that  the  com-  5,994. 

position  offer  is  fair.  If  questions  should  144.  Perhaps  this  is  his  duty  under  Gen- 
arise  which  the  judge  thought  might  not  be  eral  Order  XXIV,  though  that  rule  being 
rightly  solved  without  the  attendance  of  the  merely  an  inheritance  from  the  rules  in  force 
bankrupt  and  his  attorney  to  aid  in  deter-  under  the  former  law,  it  is  quite  generally 
miping  what  was  for  the  best  interests   of  ignored. 

the  creditors,  it  is  possible  that  under  section  145.  In  re  French   (D.  C,  Mass.)    25  Am 

7-a    (2)    he  might  malce  a  "lawful  order"  B.  R.  77,  181  Fed.  583;  In  re  Brown  (D.  0.  . 

requiring  the  attendance  of  the  bankrupt  and  Col.),  10  Am.  B.  R.  588,  123  Fed.  336.    Com- 

his   attorney  at  the   expense  of  the  estate.  pare  Matter  of  Atlantic  Construction  Co.  (D  ' 

But  the  issue  here  is  whether  the  bankrupt  C,  N.  Y.),  35  Am.  B.  R.  838    228  Fed   57l" 

can  recover  from  the  estate  the  fees  and  dis-  See  Bankr.  Aot,  §  57,  el.  n.  ip'ost 

bursements  of  his  attorney  in  endeavoring  to  146.  In  re  Lane  (D.  C,  Mass.)    11  Am   B 

force  a  dismissal  of  the  case  and  a  restorar  E.  136,  125  Fed.  772;  In  re  French   (DC 

tionof  the  seized  property,  when  neither  the  Mass.),  25  Am.  B.  R.'  77    181  Fed    583        ' 

letter  of  the  statute  nor  an  order  of  the  court  ' 
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to  be  applied  to  the  claim  of  sack  claimant  to  the  extent  of' his  dividend.^*^  It 
seems  that  none  of  the  officers  named  in  theact^  can  collect  additional  fees  for 
making  the  diistrihiiition,  -their  fees  heing  limited  by  both  it-  and  the  general 
orders.  Now  that  the  trustee  may  receive  an  allowance  in  composition  cases,^** 
such  officer,  if  appointed,'  may  properly  be  called  upon  to  distribute  the 
consideration. 

c.  Dismissal  of  the  case. —  Not  until  the  distribution  is  completed,  should 
the  case  be  dismissed.  If  scheduled  debts  remain  unproved  or  claimants  can- 
not be  found,  the  case  proceeds  to  final  distribution  as  in  cases  of  unclaimed 
dividends. ^''^  Section  12-e  does  not  mean  that  after  confirming  a  composition 
the  court  has  lost  all  further  power  over  the  case  except  to  distribute  the  con- 
sideration. The  case  is, to  be  dismissed,  but  "  dismissed"  in  this  connection 
can  mean  no  more  than  that  the  court  is  not  to  proceed  further  with  its  admin- 
istration of  the  estate  under  the  bankruptcy  act.  It  does  not  mean  that  there  is 
to  be  jio  longer  any  case  before  the  court.  Immediate  dismissal  is  neither 
directed  nor  intended.  Dismissal  is  to  be  when  everything  remaining  for  the 
court  to  do  has  been  done,  and  not  before,  and  until  that  time  has  arrived  the 
referee  has  power  to  act  in  the  case  for  any  proper  purpose.^^" 

VII.    NONPERFORMANCE  OF  COMPOSITION. 

If  the  consideration  for  the  composition  has  not  for  any  reason  been  paid  by 
it,  the  remedy  of  "the  creditor  for  the  recovery  thereof  is  against  it  as  upon  a 
new  cause  of  action,  which  is  not  affected  by  the  discharge."^  In  New  York 
a  failure  to  carry  out  to  the  letter  a  composition  agreement  revives  the  original 
debts.^^^' 

VIII.    APPEALS. 

Whether  there  may  be  an  appeal  from  the  order  of  a  judge  confirming  or 
refusing  to  confirm  a  composition  has  already  been  somewhat  debated.  The 
word  "  satisfied "  suggests  a  discretion  from  which  no  appeal  will  lie ;  the 
words  of  §  25-a  emphasize  this  impression.  That  an  appeal  will  not  lie  has 
been  held,^^^  though  that  ruling  was  reversed  by  the  Circuit  Court  of  Appeals 
of  the  sixth  circuit.  ^^  The  latter  decision  has  already  been  departed  from  in 
the  first  circuit  ;^^^  indeed,  it  may  be  suggested  that  it  loses  sight  of  the  funda- 

147.  Matter  of  Ennis  (D.  C,  N.  Y.),  25  of  a  proposed  composition  was  not  paid  by 
Am.  B.  E.  383,  183  Fed.  859.  the  bankrupt  at  maturity  the  whole  debt  of 

148.  See  Bankr.  Act,  §  48-a,  as  amended  by  the  creditor  would  become  due  and  payable, 
the  Act  of  1903.  The  majority  of  the  creditors  are  without 

149.  See  Bankr.  Act,  §  66.  United  States  power  to  bind  the  minority  to  look  to  the 
T.  Sondheim,(D.  C,  Mass.),  33  Am.  B.  R.  real  estate  only,  or  to  deprive  such  minority 
217,  188  Fed.  378.  Compare  In  re  Hinsdale,  from  recourse  to  the  bankrupt's  personal 
Fed.  Cas.  6,526.  assets   for  the   satisfaction   of   their   claims 

150.  United  States  v.  Sondheim  (D.  C,  should  the  bankrupt  default  in  the  perform- 
Mass.),  33  Am.  B.  E.  217,  188  Fed.  378,  ance  of  the  proposed  agreement.  Matter  of 
citing  text.  Kinnane  Oo.  (D.  C,  Ohio),  34  Am.  B.  R.  119, 

A  formal  order  of  dismissal  should  be  en-  221  Fed.  762. 

tered,  and  the  referee  notified,  that  he  may  152.  In  re  A.  B.  Carton  &  Co.   (D.  C,  N. 

file  the  case  as  closed.    It  is  not  thought  that  Y.),  17  Am.  B.  R.  343,  148  Fed.  63. 

the  requirement  of  §  58-a  ( 8 )  makes  a  notice  153.  In  re  Adler    ( D.   C,  Tenn. ) ,  4   Am. 

to  creditors  of  a  proposed  dismissal  of  this  B.  R.  583,  103  Fed.  444. 

kind  necessary.  154.  U.  S.  v.  Adler   (D.  C,  Tenn.),  4  Am. 

151.  Matter  of  Maytag-Maaon  Motor  Co.  ,B.  R.  736,  104  Fed.  862.  See  also  Adler  v. 
(D.  C,  Iowa),  35  Am.  B!  R.  160,  223  Fed.  Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245, 
684;   Matter  of  Kinmane  Co.    (I>.  C,  Ohio),  109  Fed.  967. 

34  Am.  B.  R.  119,  221  Fed.  762,  wherein  it  155.  Ross  v.  Saunders  (C.  C.  A.,  1st  Cir.), 

was  held  that  if  a  mortgage  given  as  a  part      5  Am.  B.  R.  350,  105  Fed.  915. 
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mental  difference  between  a  discharge^"®  and  a  composition,  which,  strictly, 
is  a  branch,  of  administration,  and,  for  convenience  only,  has  the  effect  of  a 
discharge.  Even  if  confirmation  is  refused^  the  bankrupt  is  .notiiaggrieved, 
for  his  rights  were  exercised  when  he  made  the  offer,  and  he' may  ^till  apply 
for  a  discharge  in  the  bankruptcy  proceeding.  He,  at  least,  should  not  be 
heard  on  the  appeal.  If  he  cannot,  creditors  surely  cannot,  as  not  within  the 
words  or  intendment  of  §  25-a.  The  question  is,  however,  still  an  open  one.^^'' 
It  has  been  held  that  the  creditors  assenting  to  a  composition,  and  who  have 
received  the  amount  due  them  thereunder,  are  necessary  parties  to  an  appeal 
from  the  order  of  confirmation.^*^ 

156.  A  discharge  proper  may  be  appealed  other  creditors  expressing  satisfaction  with 
from.     See  Bankr.  Act,  §  25-a(2).  a  proposed  compromise  of  conflicting  claims. 

157.  When  appeal  entertained. — Aa  c*bjeot-  Matter  of  Doyle  (C.  C.  A.,  2d  Cir.),  34  Am. 
ing  creditor  whQ  has  filed  restrictions  against  B.  E.  28,  220  Fed.  434. 

discharge  and  not  withdrawn  them  is  entitled  158.  Field   &    Co.    v.    Wolf   &    Bros.,    Dry 

to  be  heard  before  the  Circuit  Court  of  Ap-  Goods  Co.   (C.  C.  A.,  8th  Cir.),  9  Am.'B.  E. 

peals  on  their  merits;  his  rights  cannot  be  693,  120  Fed.  815,  57  C.  C.  A.  326. 
prejudiced  by  the  vote  of  a  majority  of  the 
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COMPOSITIONS,  WHEN  SET  ASIDE. 

§  13,  Compositions,  When  Set  Aside.^a  The  judge  may,  upon  the 
application  of  parties  in  interest  filed  at  any  time  within  six  months 
after  a  composition  has  been  confirmed,  set  the  same  aside  and  rein- 
state the  case  if  it  shall  be  made  to  appear  upon  a  trial  that  fraud  was 
practiced  in  the  procuring  of  such  composition,  and  that  the  knowledge 
thereof  has  to  come  to  the  petitioners  since  the  confirmation  of  such 
composition. 


Analogous  provisions:    In  U.  S.:    K.  S.',  §  5103-A  (A«t-of  June  22,  1874). 

In  Eng.:     Act  of  1890,  §  3(15.).     ~ 
Cioss-references:      To  the  law:     Jurisdiction,  of  court  to  set  aside  compositionB,   §   2(9). 

Compositions,  when-  allowed,  §  12. 

Certified  copy  of  order  setting  aside  composition  as  evidence,  §  21-f. 

Appointment  of  trustee  after  composition  has  been  set  aside,  §  44. 

Application  of  property  to  payment  of  debts  after  composition  is  set  aside,  §  64-c. 

Title  to  property  to  vest  in  trustee  upon  setting  aside  composition,  §  70-d. 


SYNOPSIS   OF   SECTION.  ' 

COMPOSITIONS,    WHEN    SET    ASIDE. 

I.  When  Composition  Will  be  Set  Aside,  331.     ^  ['[  ^^'^'' 

a.  In  general,  331.  .■T>-,'->9,^ffle4 

b.  What  constitutes  fravd,  832.  (.b^jsM  ".^0" 
n.  Practice  on  Application  to  Set  Aside  CompositibiiJ^SJ 

a.  Who  may  make  application,  333. 

b.  To  'Whom  and  wfien  made,  333. 

0.  Petition;  practice  as  on  discharge,  333. 

d.  Notice  to  creditors,  334.  ■ 

e.  Trial,  334. 

f.  Impeaching  order  setting  aside,  334. 
in.  Effect  of  Setting  Aside,  334. 


I.      WHEN  COMPOSITION  WILL  BE  SET;  ASIDE. 

a.  In  general. —  The  striking  similarity  between  this  section  and  §  15,  rela- 
tive to  the  revocation  of  a  discharge,  should  be  noted  at  the  outset.^  The  marked 
difference  between  it  and  the  corresponding  clauses  of  the  former  law  will  also 

1,  For  what  degree  and  kind  of  fraud  will  sustain  a  proceeding  to  set  aside  a  discharge, 
see  under  §  15. 
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be  observed.^  Then,  a  composition  could  be  set  aside,  if  it  appeared  that,  in 
consequence  of  legal  difficulties,  or  for  any  sufficient  cause,  it  could  not  proceed 
without  injustice  or  undue  dejay.  This,  wi^hithe  added  objection  that  "the 
approval  of  the  court  was  obtained  by  fraud,"  is  the  law  in  England  to-day.* 
This  added  objection  stands  alone  in  our  present  law.  Those  available  under 
the  law  of  1867  have  been  discarded.  Most  of  the  cases  under  that  law  are 
thus  of  little  value.*  ■  P  y;:r  ■''■'.".      •/*/]:«;  v3 

b.  What  constitutes  fraud. —  Fraud  as  a  reason  for  refusing  to  confirm  a 
composition  has  been  discussed  under  section 'twelve,  anfe.^'  Such  fraud  as 
would  warrant  the  refusal  of  confiririation  to  a  composition  will  warrant  its 
setting  aside,  with  this  difference:;  the  fraud  must  have  been  ,discp>reried, since 
the  confirmation  of  the  composition.®  It  must,  of  course,  have  been  practiced 
in  the  procuring  of  the  composition.^  In  this  respect  §  13  i^  cleai;ly  a  limitation 
on  §  2  (9).''  Only  when  a  fraud,  as  thus  restricted,  appears  and  is  proven, 
can  the  jurisdiction  to  set  aside'  a  composition  and  reinstate  the  case  be  exer- 
cised.®' The  court  may  annul  the  composition  where  it  appears  that  the  fraud 
was  that  of  the  trustee  and  the  bankrupt  in  inducing  creditors  to  accept  it  by 
misrepresentation  and  concealment.®  The  making  of  a  false  schedule,  and  a 
false  oath  to  a  schedule, "and  the  concealment  of  property  by  the  bankrupt  con- 
stitute fraud  "practiced  in  the  procuring  of'such i composition.^' ■'*'  It  is  fraud 
sufficient  to  justify  the  setting  aside  of  a  composition,  to  assure  a  creditor  that 
his  claim  will  be  included,  while  it  was  the  purpose  of  the  bankrupt  to  secure 
a  confirmation  of  the  composition  without  the  consideraition  of  such  claim. ^^ 
In  considering  an  application  to  set  aside'  a  composition  the  court  may  deter- 
mine whether  the  fraud  shown  is  such  that,  had  the  circumstances  been  known 
at  the  time  of  the  confirmation,  the  composition  would  have  been  rejected.-'^ 
The  utmost  good  faith  must  be  observed  by  all  the  parties  to  the  composition, 
and  a  secret  promise  by  the  debtor  to  pay  one  creditor  more  than  others  is 

■■  I  - 

2.  Act  of  1867,  as  amended  by  Act  of  June  10.  In  re  Eoukoua  (D.  C,  E.  I.),  12  Am. 
22,  1874;  XJ.  S.  R.  S.,  §  S-lto-a,  post.                 B.  R  128,- 128  Fed.  645;   In  re  Kaplan    (D. 

3.  Eng.  Act  of  Bankruptcy  of  1890,  §  3  C,  Pa^  Ref.J,  29  Am.  B.  R.  54,  holding  that 
(15).  I    .  /      a  bankrupt  knowingly  .and  frartidulently  eom- 

4.  For  instance,  In  re  Dupee,  Fed.  Gas.  cealing  from  his ,  trustee  assets  to  a  large 
4,183,  has  already  been  declared  inapplicable  amount  and  making  a  false  oath  in  having 
in   In   re   Eudwick    (D.    C,    Mass.),   2   Am.       sworn   that  his   schedules  were'  correct   and 

B.  R.  114,  93  Fed.  787,  thfjj^hnthis  rjjling  ^hat  they  contained,  a  true  statement  of  ^ all 
may  be  doubted.     Compare  In  re  Dietz"  (I).  his  assets,  constitute  fifaud  "  practiced  in  tte 

C,  N.  Y.),  3  Am.  B.  R.  316,  97  Fed.  563.  procuring  of   such  composition"  within  the 

5.  See  p.  326,  an*te.  See  also  Elf elt  v.  Snow,  meaning  of  section  13,  an^ii  warrant  the  set- 
Fed.  Gas.  4,342;  In  re  Sturgess,  Fed.  ,pas.  ting  aside  of  the  composition  upon  a  peti- 
13,565.  For  reasons  for  setting  aside  com-  tion,  filed  within  six  months  after  its  con- 
positions.     See  Am.  Bankr.  Dig.  §  720.  firmation,  by  creditors  who  had  no  knowledge 

6.  In  re  Roukous  (D.  C.,  R.  I.),  12  Am.  of  such  fraud  at  the  time  of  the  confirmation, 
B.  R.  128,  128  Fed.  645.  or  at  any  time  prior  thereto. 

7.  In  re  Rudwiok  (D.  C.,  Mass.),  2  Am.  11.  Matter  of  Abrams  &  Rubins  (D.  C  N 
B.  R.  114,  93  Fed.  787,  holding  that  a  Y.),  23  Am.  B.  R.  25,  173  Fed.  430. 
composition  will  not  be  set  aside  on  the  12.  Matter  of  Sacharoff  &  Kleiner  (D.  C. 
ground  that  a  creditor  has  failed  to  receive  N".  Y.),  20  Am^  B.  R.  814,  163  Fed.  664,  in 
notice  of  the  proceedings  because  his  address  which  case  it  appeared  that  on  a  composition 
was  by  mistalce  misstated  in  tie  bankrupt's  certain  creditors  received  promissory  notes  in 
schedule.                                     .  excess  Of  their  pro  rata  share,  and  because  of 

8.  Matter  of  Oooiper  Bros.  ,(D.  C.,  N.  Y.),  .  ,  inalbility  to  pay  any  of  the,  composition  notes 
20  Am.  B.  R.  634,  159  Fed.  956;  Ma^tter  a  second  petition  in  bankruptcy  had  been  filed 
of  Abrams  &  Rubins  (D.  C.,  N.  Y.),  23  Am.  against  the  bankrupt,  and  the  motioA  of  a 
B.  R.  25,  173  Fed,  430.                      .  !  .    .  ^  creditor  who  had  himself  received  a  prefer- 

9.  In  re  Wrisley  Go.  ( C.  C.  A.,  7th  Cir. ) ,  erice  was  denied,  and  the  notes  declared  void 
13  Am.  B.  R.  193,  133  Fed.  388.                                   
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unenforceable  and  ma:y  affect  the  validity  of  the  composition.^'  A  failure  to 
fulfill  the  terms  of  the  composition  agreement  will  not  of  itself  he  sufficient 
basis  for  setting  aside  the  composition.  A  bankrupt  may  by  'his  acts  deprive 
himself  of  the  benefit  of  a  composition ;  he  may  so  behave  that  the  composition 
order  ceases  to  be  a  shield,  but  ihatfumishes  no  reason  why  the  order  should 
be  vacated  in  any  other  manner  or  for  any  other  reason  than  that  specified  in 
the  act." 

n.    PRACTICE  ON  APPLICATION  TO  SEX  ASIDE  COMPOSITION, 

a.  Who  may  make  application.—  The  application  to  set  aside  a  composition 
must  be  made  by  the  parties  in  interest.  This  will  generally  be  deemed 
equivalent  to  the  "  creditors  "  of  the  bankrupt,  although  often  meaniiig  more.^® 
A  creditor  who  has  assigned  his  claim,  although  induced  to  do  so  by  the  bank- 
rupt's misrepresentations,  is  not  a  '^  party  in  interest."  ^^  But ,  the  assigned 
of  an  original  claim  against  a  bankrupt  is  entitled  to  object  to  thie  confirmation 
of  a  commission  on  the  ground  of  fraudulent  concealment  and  disposal  of 
assets."  :'■:..."< 

b.'  To  whoia  and  when  made.-^  The  application  should  be  made  to  the  judge, 
and  should  be  filed  within  six  months  after  the  composition  has  been  con- 
firriied.-'*  The  judge  only  has  power  to  hear  the  application,  not,  howevei;, 
because  of  the  limitation"  On  -analogous 'proceedings  foiind  in  §  38-a  (4),  but 
because  only "  the  judge  .  .  .  may  set  .  "'.'  .'  aside  a  composition."  A 
referee  to  whom  a  pietition  to  set  aside  a  composition  has  been  referred  ihay 
grant  an  order  reopening  the  estate.-'® 

j^.  Petition;  practice  as  on  dischairge.-^  The  petition  should  show  (1)  that  the 
petitioner  is  a  party  in  interest,  (2)  that  the  composition  was  confirmed  not 
more  than  six  month  before,  (3)  that'  fraud  v?aS' practiced  in  procuring  it  and 
the! nature  and -perpetrators  of  such  fraud,  and  (4)  that  such  fraud  was  not 
discovered  by  the  petitioner  until  after  the  confirmation  of  the  composition.^" 
It  is  not  necessary  to  allege  that  the  peititioner  restored,  or  offered  to  restore, 
the  consideration  on  the  discovery  of  the  fraud,  nor  need  he  tender  the  same 
into  coUrt.^^.    Leave  to  file  the  petition  should  be  granted  unless  from  the  facts 

is'.  Citizeais    N-at.    Bank   v.    Kearny     (Ind.  19.  Matter  of  Sonnabend  (Eef.,  Masa.)^  18 

App.'  Ct.),  59   Ind.  App;  96,' 35  Am.  B.  E.  Am.  B.  R.  117, -wherein  the  court  said:  "The 

574    108  N".  'E:   139.     '             '   •;.  pendency  of  a  petition  to  set  aside  a  oom- 

li.  Matter  of   Eisenberg    ( D.   C,  N.   Y. ) ,  position    does    not   operate    to    prohibit   the 

16  Ain.  B.  R.  776,  148  Fed.,  325,  wherein  the  referee  from   exercising  his   right   independ- 

court  said:     "This  bankrupt i has  a  right  to  ently  of,  or  in  conjunction  -with,  such  appli- 

maintain  the  existence  of  his,  composition,  but  cation,  to  reopen  an  estate,  and  such  reopen- 

the  effect  thereof  may  well  depend  upon  proof  ing  is  not  an  interference  with  the  adminis- 

of  its  fulfillment."  tration  of  said  estate."         -                ' 

15.  But   compare   In   re   Scott,   Fed.    Cas.  20.  See  In  re  Roukous    (D.  C,  E.  I.),  12 

12  519.    As  to  practice  on  setting*  aside  coin-  Am.    B.   E.    128,    128  '  Fed.   645;    Mattel-   of 

pd'sitiolis,  see  Am.  Bankr.  Dig:  §  721.  Ennis  (D.  C,  N.  Y.),  25  Am.'B.  E.  383,  183 

16  In  re  Wrisley  &  Co.  [C.  C.  A.,  7th  Fed.  859;  In  re  Wilkens/  (D.  C,  N.  Y.),  27 
Cir.),  13  Am.  B.  E.  193,  133  Fed.  388.  As  Am.  B.  E.  235,  191  Fed.  94.  For  form  of 
tp  meaning  of  pjiTiase  "  parties  in  interest,"  petition  to  set  aside  composition,  see  Hagar 
see  under!  li,  "  Who  niay  file  specifications,"  &  Alexandea-'a  Bankr.  Forms  (2d  Ed.),  No. 
post.                                 '  309. 

17  In  re  Oomstock  (D.  C,  R;  I.),  19  Aihi  21.  In  re  Roukous  (D.  C,  E.  I.),  12  Am. 
B    E    65    154  Fed    747'                            '  '   '  B.  R.  128,  128  Fed.  645.     Conipare  Marshall 

''l8    Matter   of   Ennis    (D.   C.,'N.  Y.)',   25  Field  &  Co.  1^.  Wolfe  Dry  Goods  Oo.   ('G.  C. 

Am  'b.   R.    383,    183   Fed.    859;    Matter   of  A.,  8th  Gir.),  9  Am.  B.  R.  693,  120  Fed.  8l6. 

TSiaPTibprff  (DON.  Y.l,  16  Aiii.  B.  E.  '?-76,  Explanation  of  lule.^In   In   re   Eoukous 

148  Fed    325-   lA  re  Jersey  Island  Packing.  (D.  G.,  E.  I.),  12  Am.  B.  E.  128,  128  Pfed. 

Co.  (D.  0.  Cal.),  18  Am.  B.  E.  417,  154  Fed.  645,  the  ooairt,  in  so  ihiolding,  said:     "The 

goQ      .'     ''        '  '  object  of  the  petition  is  to  secure  additional 
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therein  alleged  it  is  clear  that  the  petitioner  cannot  be  afforded  the  relief 
asked  for.^^  Where  a  petition  by  a  creditor  to  vacate  a  composij;ion  upon  the 
ground  of  fraud  has  been  sustained  after  a  demurrer  was  interposed  thereto, 
the'petitioner  must  elect  whether  to  accept  his  share  of  the  composition  or  to 
take  his  chance  of  proving  the  allegations  of  his  petition".^*  In  the  absence  of 
rules  of  practice,  the  procedure  followed,  when  application  is  made  to  revoke  -a 
discharge,  perhaps,  even  the  practice  on  application  for  a  discharge;  may  .be 
adopted.^*  • 

d.  Notice  to  creditors. —  iN^otice  should  be  given  to  all  creditors, '^^  they,  and 
not  the  bankrupt,  being  the  real  parties  in  interest ;  but  iiot  necessarily,  the 
notice  required  by  §  58-a.  The  former  law  prescribes  the  practice  on  notice. 
It  is  thought  that  an  order  to  show  cause,  similar  to  that  used  on  an  applica- 
tion for  discharge,  will  be  sufficient.  But  the  judge  can  change  the  form 
or  method  of  service,  and  make  it  returnable  when  or  where  he  wishes ;  but, 
from  the  analogy  of  other  sections,  both  time  and  place  should,  however,  be  con- 
venient for  the  parties  in  interest.  ;  : , , 

e.  Trial. —  H  has  been  thought  that  the  word  "trial"  makes  a  jury  neces- 
sary. Not  only  is  the  proceeding  a ,  purely  equitable  remedy,  b]at,  elsewhere 
in  the  statute,  the  same  word  is  used  in  such  ways  as  to  negative,  in  connection 
with  the  cle;ar  meaning  of  §  566  of  the  Revised  Statutes  as  lin^iited  by  §  19  of 
the  law,  such_a  view.  The  hearing  required  in  §§.  12  and  14  is,  therefore^  no 
different  from  the  trial  made  mandatory  by  §§  13  and  IS,,  In  actual  practice, 
these  trials  will  usually  be  before,  the  referee  sitting  as,  a  special  mastei;. 

f.  Impeaching  the  order  setting  aside. —  This  cannot  be  done  collaterally^ 
A;  certified  copy  is  evidence  of  jurisdiction,  regularity,  an^^  that  the  order  was 
m^de.^  '         ,      , 

III.     EFFECT  OF  SETTING  ASIPJE. 

Setting  aside  the  composition  revests  the  title  in  the  trustee;  but,  it  does 
more.  It  takes  from  the  debtor  all  property  acquired  since  the  adjudication 
and  applies  it  in  payment  of  debts  contracted;  while  the  composition  was  in 
force. ^'^  This  is  the  only  approximation  in  our  statute  to  the  English  doctrine 
that  results  in  drawing  in  all  property  acquired  after  the  receiving  order  and 
before  the  discharge.  The  rule,  too,  is  eminently  just.  As  to  payments  made 
linder  the  composition,  it  seems  that  they  are  not  affected.^  The  order  setting 
aside  also  reinstates  the  case,  and  provision  is  made  elsewhere  in  the  statute 
for  the  election  of  a  trustee  in  such  cases.^®  A  trustee  once  elected,  the  case 
proceeds  as  though  there  had  been  no  composition,  a.nd  every  one  is  restored, 
so  far  as  possible,  tO  the  rights  and  remedies  existent  at  the  time  the  composi- 
tion was  confirmed. 

payments.     There  is  no  apparent  reason  ■why  25.  Ex  parte  Hamlin,  Fed.  Qas.  5,994;  In 

a  petitioner  who ,  has  received  less  than  his  re  Diggles,  Fed.  Cas.  3,905 ;  ,  Jn  re  Dunn  et 

due    should    surrender   this    as    a   condition  al.,  53  Fed.  341. 

precedent  to  getting  the  full  amount  to  whi,qh  26.  Bankr.  Act,  §  21-f.  • 

tie  is  entitled.     The  setting  aside  of  a  com-  27.  See  Bankr.  Act,   §   64-c. 

position  will  not  ordinarily  have  the  effect  28.  Ex  parte  Hamlin,  Fed.  Cas.  5,994;   In 

of  invalidating  pro  rata  payments  made  in  re  Eoukous    (D.   C,  K.   I.),   12   Am.  B.   E. 

pursuance  of  the  composition."  128,    128    Fed.    645,    citing,  text.      Compare 

22.  In  re  iWrisley  Co.  ( C.  C.  A.,  7th  Cir.),  Marshall  Field  &  Co.  v.  Wolf  &  Bro  Drv 
13  Am.  B.  R.  193,  133  Fed.  388.  Goods  Co.  (C.  C.  A.,  8th  Cir.),  9  Am   B   K 

23.  Matter  of  Ballance  (C.  C.  A.,  2d  Cir.),  693,  120  Fed;  816. 

33  Am.  B.  R.  642,  219  Fed.  537.,;  29.  gee  Bankr.  Act,  §  44. 

24.  See  under  §§  14  and  15,  post. 
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DISCHARGES,  WHEN  GRANTED. 

§  14.  Discharges,  when  Granted.— a  Any  person  may,  after  ;the 
expiration  of  one  month  and  within  the  next  twelve  months  subse- 
quent to  being  adjudged  a  bankrupt,  file  an  application  for  a  dis- 
charge in  the  court  of  bankruptcy  in  which  the  proceedings  are  pending ; 
if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  unavoid- 
ably prevented  from  filing  it  within  such  time,  it  may  be  filed  within 
but  not  after  the  expiration  of  the  next  six  months. 

b  The  judge  shall  hear  the  application  f or  ^a  discharge,  and  such 
proofs  and  pleas  as  may  be  made  in  opposition  thereto  by  the  trustees 
or  other*  parties  in  interest  at  such  time  as  will  give  the  trustee  or\ 
parties  in  interest  a  reasonable  opportunity  to  be  fully  heard,  and  investi- 
gate the  merits  of  the  application  and  discharge  the  applicant  unless 
he  has  (1)  committed  an  offense  punishable  by  imprisonment  as  herein 
provided;  or  (2)  with^  intent  to  conceal  his'  financial  oohdition," 
destroyed,  concealed,  or  failed  to  keep  books  of  account  or  records 
from  which  such*  condition  might  be  ascertained ;  or  (3)  obtained  money 
or*  property  on  credit  upon  a  materially  false  statemeiit'  in  writing 
made  hy  him*  to  any  person  or  his  representative^  for  the  purpose  of 
obtaining  credit  from  such  person;  or  (4)  at  any  time  subsequent  to 
the  first  day  of  the  four  months  immediately  preceding  the  filing  of  the 
petition  transferred,  removed,  destroyed,  or  concealed,  or  permitted  to 
be  removed,  destroyed,  or  concealed  any  of  his  property,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors ;  or  (5)  in  voluntary  proceedings 
been  granted  a  discharge  in  bankruptcy  within  six  years ;  or  (6)  in  the 
course  of  the  proceedings  in  bankruptcy  refused  to  obey  any  lawful 
order  of,  or  to  answer  any  material  question  approved  by  the  court  :t 
Provided,  That  a  trustees  shall  not  interpose  objections  to  a  bankrupt's 
discharge  until  he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors 
called  for  that  purpose* 

1.  Here     tfhe     word     "  fraudulent "     was  of   bankruptcy "   were   stricken   out   by   the 
stricken  out  by  the  amendatory  act  of  1903.  same. 

2.  Here  the  word  "true  "  was  stricken  out  4.  Here  the  word  "  such  "  takes  the  place 
by  the  iame.  of   the   words   "  his  true "   in   the   Original 

3.  Here  the  words  "and  in  contemplation  act. 


*  Amendments  of  1910  in  italics. 

f  Amendment  of  1903  added  clauses  3  to  6,  inclusive. 

[335] 


336  DiscHAEGES,  Whew  Geah^ted.  [§  14r 

c  The  confirmation  of  a  composition  shall  discharge  the  bankrupt 
from  his  debts,  other  than  those  agreed  to  be  paid  by  the  terms  of  the 
composition  and  those  not  affected  by  a  discharge. 

V:  F  'I  "^'  ;.f  11  r.'  "I  i .  ■■"  I  r  C' ,   .'. 

Analogous  provisions:    In  V.  S.:    As  to  the  application  and  hearing,  Act  of  1867,   §   29, 
R.  S.,  §§  5108   (as  amended  by  Act  of  July  26,  1876),  5109;   Act  of  1841,  §  4;  As 
to  objections  to  discharge,  Act  of  1867,  §§29,  30,  33,  Ri  S-,  §§  5110,  5112,  5112-A 
(added  by  the  Act  of  June  22,  1874)j  5116;  Acli.of  1841,  §  4;  Act  of  1800,  §§  36,  37;  • 
As  to  proofs  arid  pleadings,  Act' of  1867;  §'21,  E.  S.,   §   5111 /Act  of  ■  1841,   §   4; 
.    Aa  to  oaths  and  verification,  Act  of  1867, ,'§  29,  E.  S.,  §   5113;   As  to  proceedings, 
certiftqate  of  discharge  andaecc^d  applications.  Act  of  ,1867,  §§  30,  32,  E.  S.,  §§5,^14, 
5115,  5116;  Act  of  1841,  §  "12 ;  Act  of  1800,  §  57.  , 
In  Eng.:    As  to  application,  hearing,  objections,  and  procedure,  Act  of  1890,  §  8(r)-(8); 
Cross-references:    To  the  law:    Jurisdiction  of  tbe  court  to  discharge  or  refuse  to  discharge 
bankrupt,  §  2(12).  ,      ,  rii       ,  . 
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I.  HISTORY  AND  COMPARATIVE  LEGISLATION, 
a.  Discharges  under  Eoman  and  continental  systems." — Republican  Eome 
punished  the  bankrapt  with  slayery,  and,  it  is  said,  in  some  cases,  even  per- 
mitted the  creditoTs  to  prorate  the  debtor's  body,  as  well  as  his  estate;  Rome 
under  the  emperors,  however,  granted  a  discharge  to  the  honest  insolvent. 
The  sav^ery  of  the  early  Latins,  though,  much  softened,  still  survives  in  the 
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continental  bankniptoy  systems  of  to-day.  '  Thus,'  in  France,  not  only  nrast 
a  bankrupt  in  effect  pay  his  debts' in  fiill,  but  there  are  three  classes  of  bank- 
rupts :  (1)  those  whose  condition  is  due  to  misfortune,  and  who  are,  therefore, 
not  liable  to  imprisonment;  (2)  those,  whp  have  .been  guilty  of  misconduct  not 
tantamount  to  aji  actual  fraud,  who  may  be  imprisoneji  from  one  month  to 
two  years;  and  (3)  thqse  whose  bankruptcy  is  fraudulent,  who  may  be  sen- 
tenced to  penal  servitude  for  not,  less  than  five  nor  more  than  twenty  years. 
These  restraints  on  the  liberty  of  the  dishonest  trader  are  characteristic  of  all 
European  laws.  They  axe  a  survival  of  the  time  when  inability  to  pay  a  debt 
'^as  a  crime. 

b.  Discharges  under  English  system. —  England  stands  about  midway  between 
the  above  referred  to  systems  and  our  own. '  Fraudulent  bankruptcy  is  a  crime," 
but,  except  as  against  certain  well-defined  statutory  objections,  a  discharge  may 
generally  be  obtained  whatever  be  the  rate  per  cent,  paid.* 

c.  Origin  and  nature  of  the  discharge. —  We  have,  grown  to.  look  upon  the 
discharge  feature  as  the  primal  element  of  bankruptcy;,  jurisprudence.  Being 
too  easily  obtained,  it  has  resulted  in  abuse,  an^j.^therefore,  reprobs-tion.  The 
fact  is,  however,  that  the  discharge  feature  was  not  grafted  on  our  Anglo-Saxon 
bankruptcy  system  until  the  fourth  year  of  Anne,  two  hundred  and  fifty  years 
after  England's'  first  bankruptcy  law,  and  that,-  in  its  inception,  it  was  a 
device  to  keep  bankrupts  in  England.''  Strictly  speaking,  it  is  no  more  a 
part  of  a  bankniptoy  law  —  which  concerns  itself  with  the'  equitable  division 
of  a  debtor's  assets  —  than  are  those  sections  which  define  bankruptcy  crimes. 
It  is  unfortunate.  tha,t  our  legislators  and  jurists  have  so  long  overlooked  its 
origin!  Else  we  would  not  to-day,  from  this  point  of  view,  seem  a  people  given 
to  financial  jubilees.®  The  fundamental  and  original  element  of  evpry  system 
of'  bankruptcy  has  been  to  provide  for  and  regulate  the  distribution  of  the 
bankrupt's  property  equally  among  his  creditors ;  latterly  a  second  element  was 
added  in  the  provisions  for  discharge  upon  such  terms  and  conditions  as  the 
act  may  provide.® 

5.  See  English  Debtors  Act  of  1869,  Part  gambling  or  culpable  neglect  of  business, '  or 
II.  (7)    his  interposing  any  frivolous   or  vexa- 

6.  English  law  as  to  discharge. — Since  the  tious  defense  to  any  action  properly  brought, 
bankruptcy  act  of  1890  in  England,  the  court  or  (8)  within  three  months  incurred  unjusti- 
has,  on  proof  of  certain  facts  like  our  objec-  fiable  expense  in  so  dbiiig,  or  (9)  while  in- 
tiona  to  a  discharge,  four  options,  (1)  to  re-  solvent  and  ■^(rithin  three  months  gives  an 
fuse  the  discharge  absolutely,  (2)  to  suspend  undiue  preference,  or  (10)  within  three 
■it  for  not  less  than  two  years,  (3)  to  suspend  months  incurred  lia/bilities  for  theJ purpose 
it  until  a  dividend  oi  not  less  than  50  per  of  making  his  assets  equal  to  ten  shillings  in 
cent,  has  been  paid,  or  (4)  to  require  the  the  pound',  or  (11)  had  a  previous  bank- 
bankrupt  to  permit  entry  of  judgment  for  ruptcy,  compositidij '  or  arrangement  with 
the  balance  unpaid,  execution,  however,  not  creditors,  or  (12)  been  guilty  of  fraud  or 
to  issue  thereon  without  leave  of  court.  Act  fraudulent  breacli  of  trust.  Act  of  1890,  §§ 
of  1890,  §8  (2).  8    (3)     (a)     (b)     (o)  -  (d)    (e)    (f)    (g)     (h) 

The  facts,  or  objections  to  discharge  as  we  (i)    (j)    (k)    (1).                                  .   . 

would  call  them,  are  (1)   that,  save  in  cases  7.  See' 4  Ahne,  chap.  17.                           ' 

of  misfortune  not  amounting  to  misconduct,  8.  Compare  the  Hebrew  Jubilee  in  Leviti- 

the  assets  do  not  amount  to  ten  shillings  in  cus,  CSiap.  XXV. 

the  pound,  or  (2)  the  bankrupt's  omission  to  9.  In  re  Neelw   (Eef.,  N".  Y.),  12  Am.  B. 

keep  proper  .books  of  .account  .:^it'hm  three,  E.  407;  .In  Je,,Ofitwyiig    (D.   C,  N.  Y.),   1 

years,    or     (3)     continuance    in    trade    after  Am.  B.  E.  78,  90  Fed.  475 ;  In  re  Salmon  (D. 

knowing  himself  to  be  insolvent,  or   (4);  the  €.,  Mo.),  16  Am.   B.  E.   122,  134,  143  Fed. 

contracting  of   a  debt  without   at  the  time  395;   In  re  Hall  Oo.    (D.  C,  Conn.),  10  Am. 

having  reasonable  ground  or  expectation  of  B.  R.  88,  95,  121  Fed.  992; -In  rfe  Curtis  (E)! 

ability  to  pay  it,  or    (5)   the  failure  to  ac-  C,  111,),  1  Am.  B.  R.  440,  91  Fed.  737i'In 

count  satisfactorily  for  deficiency  in  assets,  re  Marshall  Paper  Co.   (C.  ■€,.  A.,  Ist  cir  )  , 

or   (6)   that  the  bankruptcy  was  brought  on  4  Ain.  B.  R.  468,  102  Ifed.  872.                        * 

by  I  rash  speculation,  extravagance  in  living,  '       '                                              '  ' 
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d.  Discharges  in,  the  United  States.— Each  of,  our  laws,  aave  that  of  18Q0j 
was  the  result  of  agitation  in  t3i,e  interest  of  the  hopeless  insolvents  of, well- 
known  periods  of  financial  depression.  Our  first  law  required  the  consent  of 
two-thirds  in  number  and  value  of  the  creditors,  and  a  discharge  might  be 
withheld  for  conceabnent  of  assets,  fraud,  losses  in  gambling,  and  the  like.^" 
Available  objections  under  the  law  of  1841,  among  others  of  less  importance, 
were  fraud,  concealment  of  assets,  preference  of  creditors,  wilftd  omission 
or  refusal  to  obey  orders  of  the  courts  misappropriation  of  trust  funds,  or, 
if  a  merchant,  failure  to  keep  books  of  account;  nor  could  a  discharge  be 
granted — subject,  however,  to  a  judicial  inquiry  as  to  its  justness  —  where 
a  majority  in  number  and  value  of  creditors .  filed  a  written  dissent. ^^  The 
law  of  1867,  modeled  in  this  feature  after- the  then  English  law,  went  fiirther 
and  denied  a  discharge  to  him  who  had  wilfully  sworn  falsel^j  in  the  pro- 
ceeding, or  concealed  assets,  or  been  guilty  of  fraud  or  negligence  as  to  his 
property,  or  destroyed  or  falsified  his  books,  or  secreted  his  assets  with  intent 
to  defraud,  or  given  a  fraudulent  preference,  or  made  a  fraudulent  transfer, 
or  lost  property  in  gaming,  or  admitted  or  failed  to  disclose  a  fictitious  debt, 
or  if  a  merchant,  had  not  kept  proper  books,  or  procured  the  assent  of  a  creditor 
by  a  pecuniary  consideration,  or  in  contemplation  of  bankruptcy  made  a 
preference,  or  been  convicted  of  a  crime  under  the  act,  or  been  guilty  of  any 
fraud  contrary  to  the  true  intent  of  the  law.^^  After  the  first,  year,  and  until 
1874,  the  debtor  was  obliged  to  pay  fifty  cents  on  the  dollar,  ijniess:  he  had  the 
consent  of  a  majority  in  number  and  value  of  creditors  to  take  a  less  sum.  ;^^ 
a  restriction  which,  after  1874,  was  abolished  in  involuntary  cases,  and  modi- 
fied in  voluntary  cases  to  a  required  dividend  of  thirty  per  cent,  save  with 
the  assent  of  one-fourth  of  the  creditors  in  number  and  one-third  in  amount.^* 
Nor,  save  by  consent  of  creditors,  was  a  bankrupt  granted  la  second  discharge, 
short  of  paying  seventy  cents  on  the  dollar  to  all  creditors. -^^  There  were 
undoubtedly  frauds  on  creditors,  followed  by  discharges,  under  that  law,  but, 
if  so,  it  was  not  the  fault  of  the  law-making  power. 

II.    DISCHARGES  UNDER  PRESENT  LAW. 
a.  Definition;  nature  and  purpose. —  (1)  Pefinition. —  Under  our  present 
act  a  discharge  is  defined  as  "  the  release  of  a  bankrupt  from  all  of  his ,  debts 
which  are  provable  in  bankruptcy,  except  such  as  are  excepted  by  this  act."  ^® 

(2)  ]!^ATUEE  OF  BIGHT. —  The  discharge  of  a  debtor  from  Ms  debts  was 
grafted  upon  bankruptcy  proceedings  as  an  incident  wrought  by  an  advanced 
civilization.  It  is  not  an  ■  absolixte  right  existing^  at  the  time  of  filing  ■  the 
petition  in  bankruptcy.  The  right  or  privilege  arises  subsequently  and  is 
granted  upon  the  conditions  of  the  statute,  and  is  dependent  in  part  upon 
the  conduct  of  the  bankrupt  after  the  filing  of  his  petition  in  bankruptcy. 
Those  conditions  cannot  be  applied  until  application  has  been  made  for  a 
discharge." 

(3)  PuEPOSE  OF  DiscHAEGE. — A  discharge  is  granted  to  an  honest  bankrupt 
in  order  that  he  may  reinstate  himself  in  the  business  world ;  it  is  refused  to 
a  dishonest  bankrupt  as  a  punishment  for  his  fraud  and  to  prevent  its  con- 

10.  Act  of  1800,  §i  36,  37.  Adler  v.  Hammond    (C.  C.  A.,  6th  'Oir.),  4 

11.  Act  of  1841,  §  4.             •  Am.  B.  E.  736,  739,  104  Fed.  862.    The  debts 

12.  Act  of  1867,  §  29,  R.  S.,  §  5,110.  not  dischargeable  are  specified  in  Bankr.  Act, 

13.  Act  of  1867,  §  m,  E.  S.,  §  5,112.  §  17-b,  post. 

14.  Act  of  June  22,  1874,  E.  S.,  §  5,112-a.  17.  In  re  Wttle    (C.  C.  A.,  7th  dr.),  13 

15.  Act  of  1867,  §  30,  E.  S.,  §  5,116.  Am.  B.  R.  640,  137  Fed.  521. 

16.  Bankr.   Act,  ,§    1(12).     U.   S.   ex  rel. 
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tinuance  in  tlie  future. ^^  Where  a  bankrupt  has  beeii  brought  into  court  at 
the  instance  of  his  creditors,  and  all  his  property  is  being  applied  to  the  pay- 
ment of  his  debts,  he  has  paid  the  price  of  a  discharge,  and  must  be  accorded 
the  relief  which  he  seeks,  unless  he  has  been  guilty  of  conduct  which,  under 
the  act,  deprives  him  of  such  relief.-^® 

b.  Discharges  under  original  and  amended  act. —  It  is  conceded  that  the 
act  of  1898  was  woefully  weak  in  its  discharge  features.  The  bill  as  intro- 
duced was  not,^"  but,  in  the  compromises  that  accompanied  its  passage,  nearly 
all  the  objections  to  discharges,  not  amounting  to  bankruptcy  crimes,  disap- 
peared. As  the  law  was  passed^  a  discharge  could  be  refused  only  on  a  showing 
of  (1)  concealment  of  assets,  ('2)  false  swearing  in  the  progress  of  the  pro- 
ceeding, and  (3)  destruction  of,  concealment  of,  or  failure  to  keep,  books 
of  account,  accompanied  by  fraudulent  intent  to  conceal  financial  condition 
and  a  purpose  of  going  into  bankruptcy.  Even  •  these  meager  bars  on  dis- 
honesty have  been  necessarily  out  through  by  judicial  constructions ;  and  the 
country  has  witnessed  the  spectacle  of  a  commercial  jail  delivery.  This  con- 
dition was  subsequently  met  by  the  amendatory  act  of  1903,  which  added  four 
new  objections  to  a  discharge,  discussed  in  detail  later.  The  amendment  of 
1910  further  strengthened  the  act  by  vdthholding  a  discharge  where  money 
as  well  as  property  was  obtained  by  a  false  financial  statement  by  the  debtor 
to  the  representative  of  the  creditor,  as  well  as  when  made  to  ,the  creditor 
himself.  The  amendment  also  provides  for  objections  to  be  made  by  the 
trustee,  in  behalf  of  the  creditors,  when  authorized  by  them  at  a  creditors' 
meeting; 

c.  Constitutionality  of  restrictions. —  Congress  may  prescribe  any  regulations 
concerning  discharges  in  bankruptcy  that  are  not  so  unreasonable  as  to  be 
incompatible  with  fundamental  laws,  and  there  is  nothing  in  the  act  relative 
to  discharges  which  renders  it  unconstitutional.^^ 

d.  Jurisdiction.^  (1)  In  geweeal.  The  jurisdiction  of  courts  of  bank- 
ruptcy in  respect  to  discharges  is  expressly  conferred  by  §  2  (12)  and  is  sub- 

18.  In  re  Hammerstein  (C.  C.  A.,  2d  Cir.),  a  sense  the  question  has  passed  beyond  the 

26  Am.  B.  E.  757,  189  Fed.  37.  creditors   and   is   one   of   public    policy,   but 

The  purpose  of  releasing  an  honest  debtor  when  the  <Jharge   is  that  the  bankrupt  has 

from  the  burden  of  d«bts  which  he  is  unable  defrauded   his   creditors   the   fact   that   they 

to  longer  carry  is  to  give  freer  play  to  his  have  ceased  to  assert  their  charge  cannot  be 

energies  and  enterprises,  that  he  may  there-  wholly  ignored  by  the  court."     In  the  case 

after  be  better  able  to  support  himself  and  of   Williams   et    al.    v.    U.    S.    Fidelity   Co., 

those  dependent  upon  his  earnings,  and  there-  236  U.  S.  549,  34  Am.  B.  R.  181,  59  L.  ed. 

by  be  in  a  position  to  render  a  better  service  713,  revg.  28  Am.  B.  R.  802,  the  court  said: 

to  the  State  and  to   society.     Barton   Bros.  "  It  is  the  purpose  of  the  Bankruptcy  Act 

V.  Produce  Co.   (C.  C.  A.,  8th  'Cir.),  14  Am.  to  convert  the  assets  of  the  bankrupt  into 

B.  R.  502,  136  Fed.  355.     The  release  of  the  cash   for   distribution  among   creditors,   and 

unfortunate   and   insolvent  debtor   from  the  then  to  relieve  the  honest  debtor   from  the 

burden  of  his  debts  and  his  restoration   to  weight  of  oppressive  indebtedness,   and  per- 

business  activity  in  the  interest  of  his  family  mit  him  to  start  afresh  free  from  the  obliga- 

and  the  general  public,  are  the  main,  if  not  tions    and    responsibilities    consequent    upon 

the  most  important  objects  of  the  bankruptcy  business  misfortunes." 

act.    Hardie  V.  Swafford  Bros.  Dry  Goods  Co.  19.  Matter   of  Johnson,    (D.  C,  Pa.),   32 

(C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  457,  165  Am.  B.-  R.  448,  215  Fed.  748. 

Fed.  588.  20.  See  Torrey  bill,  S.  1,035,  55th  Congress, 

Relief  of  bankrupt. —  In  the  case  of  In  re  1st  Session,  introduced  bv  Senator  Lindsay, 

Hammerstein  (C.  C.  A.,  2d  iCir.),  26  Am.  B.  March  22,   1897,   §   51;    also  the  Henderson 

R.  757,  758,  189  Fed.  37,  the  court  said:  "A  bill,   §   13,  p.  2,039,  Vol.  31,   Gong.   Record, 

disdharge  is  granted  to  an  honest  bankrupt  55th  Congress,  2d  Session, 

in   order  that  he  may  reinstate  himself  in  21.  Hanover  Nat.  Bank  v.  Moyes,  186  U.  S. 

the  busines  world;  it  is  refused  to  a  dishonest  181,  8  Am.  B.  E.  1.     See  also  In  re  Billing 

bankrupt  as  a  punishment  for  his  fraud  and  (D.  C,  Ala.),  17  Am.  B.  R.  80,  145  Fed.  395. 
to  prevent  its  continuance  in  the  future.    In 
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ject  to  the  same  restrictions,  territorially  and  otherwise,  as  in  other  matters 
pertaining  to  bankruptcy.  By  subsection  a  of  this  section  the  application  is 
to  be  filed  in  the  court  in  which  the  proceeding  is  pending.  Jurisdiction  is 
conferred  where  it -appears  that  the  applicant  resided  within  the  district  for 
practically  all  of  the  six  months  preceding  the  filing  of  the  petition  in  bank- 
ruptcy.^^ It  has  been  held  that  a  creditor  who  has  participated  in  all  the 
proceedings  without  objection  cannot  raise  the  question  of  lack  of  jurisdiction 
on  the  bankrupt's  application  for  a  discharge.^*  Unless  the  application  for 
a  discharge  is  filed  within  the  required  time  the  court  is  without  jurisdiction.^ 

(2)  Court  but  not  referee. —  The  section  contemplates  that  the  applica- 
tion shall  be  made  tp  the  judge  and  by  §  38-a  (4)  questions  arising  out  of 
applications  for  disch^arges  are  expressly  excepted  from  the  jurisdiction  con- 
ferred upon  referees.  All  such  questions  are  original  questions  for  the  court,^^ 
although  a:fter  application  reference  may  be  made  to  the  referee  as  a  special 
master  to  bear  and  report  on  the  faets.^®  In  such  a  case  the  reference  is  not 
by  consent  and  the  report  of  the  referee  is  advisory  merely.^^ 

e.  Law  governing  proceedings.; —  The  proceedings  are  to  be  governed  by  the 
law  as  it  existed  when  the  bankrupt  filed  his  petition  for  adjudication.^* 


22.  Matter  of  Harris  (Ref.,  N.  J.),  11  Am. 
B.  R.  649. 

Jurisdiction. — Where  a  court  did  not  have 
jurisdiction  to  'adjudicate  as  to  the  bank- 
ruptcy because  of  lack  of  residence,  it  can- 
not grant  a  discharge,  the  question  being  first 
raised  on  the  application  therefor.  In  re 
Clisdell  (Bef.,  N;  Y.),  2  Am.  B.  R.  424. 

23.  Objections  going  to  the  jurisdiction 
must  ibe  raised  at  the  first,  or,  at  least,  an 
early  opportunity.  A  creditor  who  received 
notice  of  the  first  meeting  of  creditors,  who 
appeared  thereat,  nominated  tihe  trustee,  and 
exhaustively  examined  the  .bankrupt,  can- 
not, on  the  bankrupt's  application  for  a  dis- 
charge thereafter,  urge,  for  the  first  time, 
tfhat  the  court  is  without  jurisdiction  to  en- 
tertain the  bankrupt's  application  for  a  dis- 
charge, on  the  ground  that  the  adjudication 
was  made  by  the  referee,  and  not  by  the 
judge.  In  re  Polakoff  (Ref.,  N.  Y.),  1  Am. 
B   R   359         ' 

2i.  In  re  Fahey  (D.  C,  la.),  8  Am.  B.  R. 
354,  116  Fed.  239.  In  this  case  the  judge 
said:  "The  power  and  right  to  grant  a  dis- 
charge effectual  to  bar  the  enforcement  of 
debts  is  conferred  by  the  statute,  and  is  gov- 
erned by  the  limitations  found  in  the  statute ; 
and  therefore,  unless  it  is  petitioned  for 
within  the  time  limit  fixed  by  section  14- of 
the  act,  the  court  of  bankruptcy  is  without 
the  power  and  jurisdiction  to  grant  a  dis- 
charge. If  the  court,  yielding  to  the 
equitable  considerations  pressed  upon  it, 
should  rgrant  a  discharge  in  form  to  the  bank- 
rupt, it  would  be  a  mistaken  kindness,  for 
the  validity  of  the  discharge  could  be  im- 
peached ibeiore  any  court  wherein  it  might  be 
pleaded  as  a  bar  to  a  claim  on  the  ground  of 
want  of  jurisdiction  in  this  court  to  enter- 
tain the  petition  for  discharge;  the  record 
shdwing  on  its  face  that  the  petition  was  not 
filed  within  18  months  of  the  date  of  the  ad- 
judication." 

25.  In  re  Johnson  (D.  C,  Ark.),  19  Am. 
B.  R.  814,  158  Fed.  342;  In  re  Elby   (D.  C., 


Iowa),  19  Am.  B.  R.  734,  157  Fed.  935;  In 
re  Hockman  (D.  C,  Pa.),  30  Am.  B.  R.  921, 
209  Fed.  330. 

Referee  has  no  jurisdiction. — •  Applications 
for  <i!isc(harge  are  in  the  nature  of  proceed- 
ings separate  from'  the  original  cause  which 
is  closed!  upon  the  final  distribution  of  the 
assets  of  the  estate,  and  over  them  the  refer- 
ence to  the  referee  of  the  original  cause  con- 
fers no  jurisdiction.  In  re  Taylor  (D.  C, 
Ala.),  26  Am.  B.  R.  143,  188  Fed.  479. 

An  application  for  a,  discharge  is  in  the 
nature  of  a  separate  proceeding  from  the 
original  case  which  is  closed  with  the  fi^al 
distribution  of  assets.  The  reference  to  the 
referee  of  the  original  case  confers  no  juris- 
diction whatever  on  him  as  to  the  discharge, 
as  the  bankruptcy  act,  in  section  14  (a),  re- 
quires the  aj>plication  to  be  "  filed  in  the 
court  of  bankruptcy,"  and,  in  'Section  1(5), 
"  Clert "  is  defined  to  mean  "  Clerk  of  the 
court  of  bankruptcy."  Matter  of  Kendtick 
&  Co.  (D.  C,  Vt.),  35  Am.  B.  R.  630,  226 
Fed.  980. 

26.  See  discussion  under  Section  Thirty- 
eight  of  this  work,  post.  In  re  Randall  (D. 
C,  Pa.),  20  Am.  B.  R.  305,  159  Fed.  298. 

Reference  to  special  master. —  Such  appli- 
cation or  any  specified  issue  arising  thereon 
may  be  sent  to  the  referee  to  ascertain  and 
report  the  facts  and  no  one  is  prejudiced 
thereby.  In  re  Mcl>uff  (C.  C.  A.,  5th  .dr.). 
4  Am.  B.  R.  110,  101  Fed.  241.  The  judge 
may,  in  his  discretion,  appoint  a  person  other 
than  the  referee.  In  re  Gillardion  (D'.  C., 
Pa.),  26  Am.  B.  R.  103,  187  Fed.  289. 

27.  International  Harvester  Oo.  v.  Oarlson, 
(C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  178,  217 
Fed.  736. 

28.  Matter  of  •Petersen  (Ref.,  Minn.),  10 
Am.  B.  R.  355;  In  re  Chamberlain  (D.  C,  N. 
Y.),  11  Am.  B.  R.  95,  125  Fed.  639;  In  re 
Hammerstein  (C.  0.  A.,  2d  Cir.),  26  Am. 
B.  R.  757,  189  Fed.  37;  In,  re  Simon  (D.  C, 
N.Y.),  29  Am.  B.  R.  808,  201  Fed.  1004. 
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Statutory  provisions  regulating  the  conditions  on  whick  banfcrupts  may ^  be 
discharged  are  remedial  in  their  nature  -with  respecfr'to  the  bankrupts  or 
their  creditors,  and  the  strict  rules  of  construction  or  interpretation  appro- 
priate to  retroactive  or  retrospective  laws  are  inapplicable  •  to  them.  The 
amendment  of  this  section  by  the  acts  of  1903  and  1910  deals  solely  with  a 
condition  precedent  to  the  discharge' of  a  bankrupt  in  future  cases.^ 

III.     APPLICATION  FOR  DISCHARGE. 

a.  Who  may  apply.—  (1)  In  geneka-l.^—  Subsection  a  provides  tiiat  that  any 
person  who  has  been  adjudged  a  bankrupt  may  file  an  application  foi:  a  dis- 
charge; unless  he  is  within  the  restrictions  of  §  14-b  and  |  2-9-b  he  will  be 
entitled  to  it.^"  A  bankrupt's  right  to  a  discharge  is  not  affected  by  his  insanity, 
which  prevented  his  examination  by  creditors^*^  and  the  same  is  probably  true 
in  case  of  death  f^  in  either  eVent  the  persoiial  representative  should  be  per- 
mitted to  institute  the  proceedings  for  a  discharge. 

(2)-  Coepoeation;  iNDivintjlAL  partnee. — Application  may  be  filed  by  a 
corporation  when  it  has  been  adjudicated  a  bankrupt.**  If  a  meml)er  of  a 
firm  is  adjudged  a  bankrupt,  he  is  entitled  to  an  individual 'discharge  from 
partnership  debts  as  well  as  individual  debts.**  But  if  the  adjudication  is 
that  of  the  individual  partner,  and  the  administration  has  no  concern  Avith  lie 
partnership  estate,  he  is  not  entitled  to  a  discharge  from  partnership  debts.*" 

(3)  Denial  in  former  PEOciiEBiNG. —  The  application  may  be  filed  even 
by  one  refused,  a  discharge  in  a  former  proceeding,*®  but  a  second  petition 
cannot  be  filed  where  a  first  petition  in  the  same  bankruptcy  was  denied  on 
the  merits.*''  Where  the  prior  proceeding  determined  all  the  issues,  and  fhe 
subsequent  proceeding  was  instituted  for  the  purpose  of  obtainiiig  a  discharge 
denied  in  ike  prior  proceeding,*^  or  where  the  same  debts  were  scheduled  in 

29.  In  re  Scott   (D.  C,  Del.),   11  Am.   B.  the  judge  may/  on  cause  sihowu,  extend  the 

R.  3,27,  126  Fed.  981,  citing  many  authorities  time,  but  not  exceeding  18  months  from  the 

under  former  acts;  Matter  of  Petersen  (Eef.,  adjudication..     Matter   of   Agnew   and  Sher- 

Minii.),  10  Am.  B.  E.  355.  man   (D.  C,  N.  Y.),  35  Am.  B.  E.  709,  225 

30^  In  re, Grist  (D.  C,  Ala.);  9  Am.  B.  E.  Fed.   650.  ' 

1,  116  Fed.  1,007;  Smith  v.  Keegan,    ('0.  C.  33.  In    re    MarshalV  Papgr    Co.     (D.    C., 

A.,  1st  Cir.),  7  Am.  B,  E.  4,  111  Fed.  157;  Mass.),  2  Am.  B.  E.  653,  95.  Fed.  419;  affd. 

In  re  Fades   (C  C  A.,  7th  Cir.),  16  Am'.  B.  on  appeal,  s.  c,  4  Am'.  B.  E.  468,  102  Fed. 

E.  30,  143  Fed.  293;   In  re  Marshall  Paper  872. 

Co.    (C.  C.  A.,   1st  Oir:),  4  Am.  B.  R.  468,  34.  In  re  Myers  (D..  C,  N.  Y.),  3  Am.  B. 

102  Fed.   872.  E.  260,  97  Fed.  753;  In  re  LaughJ^n,  (D.  C, 

A  voluntary  bankrupt  may  be  granted  a  la.),  3  Am.  B.  E.  1,  96  Fed.  589;  (Matter'of 

discharge,  although  he  has  not  filed  a  sched-  Neyland  y.  McKeithen  (D.  C,  Miss.),  24  Am. 

ule    of    his    assets    -with    his    petition    ahd  B.  R.  879,  184  Fed.  144. 
schedule    of    debts.      A   volunta,ry   bankrupt  35.  Matter  of  Freund   (D.  C,  la.,  lE'ef.),  I 

need  mot  satisfy  the  court  tliat  he  lias  per-  Am.  B.  E.  2'5;  In  re , Meyers   (I).  C.,  N.  Y.), 

formed/  everything  which  the  law  requires  of  2  Am.  ,B.  E.  707,  96  Fed.  408 ;  In  re  Morrison 

him  to  do  and  is  guilty  of  none  of  the  things  (D.  C,  Tex.),   11,  Am.  B.  E.  498,   127   Fed. 

Which  the  law  condemns;  but  he  is  entitled  186;  In  re  Hale   (D.  C,  N.  'Car.),  6  Am.  B. 

to  h,is.  discharge  as  a  legal  right  unless  the  R.  35,  107  Fed.  432. 

objecting  creditors  establish  his' guilt.     Mat-  36.  In  re  Herrman   (D.  C,  N.  Y.),  4  Am. 

ter  of  Johnson   (D.  C,  Pa.),  32  Am.  B.  R.  B.  R.  139,  102  Fed.  753;  In  re  Clafl   (D.  C, 

448,  32  Fed.  448.  Mass.),  7- Am.  B.  R.  128,  111  Fed.  506. 

31.  In  re  Miller  (D.  €.,  Pa.),  13  Am.  B.  37.  In  re  Eoyal  (D.  C,  No.  Oar.),  7  Am. 
E.  345,  133  Fed.  1,017.  B.  E.  636,  113  Fed.  146;  Matter  of  Feigen- 

32.  In  re  (Miller  (D.  C,  Pa.),  13  Am.  B.  baum  (0.  C.  A.,  2d  Cir.),  9  Am.  B.  E  595, 
R.  346,  133  Fed.  1,017;  In  re  Hicks  (».  C,  121  Fed.  69,  revg.  7  Am.  B.  R.  339,  151  Fed 
Vt.),  6  Am.  B.  R.  181,  107  Fed.  910:  508;   in   re  Cohen    (D.   C,  K.  Y.),  29    Aim. 

Application  by  administratrix  of  bankrupt.      B.  R.  698,  201  Fed.  188. 
—  The  administratrix  of  a  deceased  bankrupt  38.  Kuntz  v.  Young   {C.  C.  A.,  8tli  Cir.), 

may  file   an   application  for  discharge,  and       12  Am.  B.  R.  >505,  131  Fed.  719. 
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both,  proceedings,^*  the  bankrupt  may  not  be  discharged.  The  denial  of  a  dis- 
oharge.in  the  prior  proceeding  renders  the  issue  of  the  bankrupt's  discharge 
res  adjudicata  in  a  subsequent  proceeding  as  to  debts  provable  in  the  prior 
proceeding.*** 

b.  Time  of  making  application. —  (1)  In  generai,. —  The  application  should 
be  filed  after  one  month,  and  within  twelve  months,*^  subsequent  to  the  adjudi- 
cation. This  means  any  time  within  a  periodi  of  twelve  months  after  the  end 
of  the  first  month  succeeding  the  adjudication.*^ 

(2)  Extension  oe  time.- —  His  time,  on  cause  shown,  may  be  and  usually 
is  extended  six  months,  but  such  extension  can  be  granted  only  by  the  judge.**. 
An  extension  should  not  be  granted  unless  it  clearly  appear  that  the  bankrupt 
was  unavoidedly  prevented  from,  filing  his  application  within  the  twelve 
months ;  laches  will  be  fatal.**     The  words  "  unavoidably  prevented  "  should 


39.  Pollet  V.  Cosel  (C.  C.  A.„  1st  Cir.),  24 
Am.  B.  R.  678,  179  Fed.  488;  Matter  of 
KufSer  (C.  C.  A.,  2d  Cfir.),  22  Am.  B.  E. 
289,  168  Fed.  1021,  affg.  19  Am.  B.  E.  181, 
155  Fed.  1018. 

40.  In  re  Kuffler  (D.  C,  N.  Y.),  19  Am. 
B.  R.  181,  155  Fed.  1018,  affd.  22  Ann.  B.  K. 
289,  168  Fed.   1021.  i 

Failure  of  objecting  creditor. — ^Where,  upon ' 
the  abjection  of  a  creditor  having'  a  provaiWe 
debt,  the  bankrupt  is  denied  Ma  discharge, 
but  in  a  subsequent  bankruptcy  the  same 
creditor  intentionally  remained  away  from 
court  and  the  bankrupt  was  granted  his  dis- 
charge without  abjection,  an  action  upon  said 
debt,  if  it  is  a  dischargeable  one,  is  bajred, 
where  the  ground  upon  which  the  'first  dis- 
charge was  refused  does  not  appear.  Bluthen- 
thal  V.  Jones,  208  U.  S.  64,  19  Am.  B.  E.  . 
288,  52  L.  Ed.  390,  affg.  51  Fla.  396,  41  So. 
5S3. 

41.  Computation  of  time. —  Under  the  pro- 
visions of  section  14-a,  that  "  within  the  niext 
twelve  months  subsequent  to  being  adjudged 
a  bankrupt,"  when  read  in  connection  with 
the  provisions  of  section  31,  relating  to  the 
computation  of  time,  a  bankrupt  has  a  year 
and  a  day  from  adjudication  in  which  to  ap- 
ply for  his  discharge,  unless  for  unavoidable 
delay  clearly  shown,  the  court  extends  the 
time.  In  re  Holmes  (D.  C,  Vt.),  21  Am.  B. 
E.  339.  165  Fed.  225. 

Limitation  as  to  time. —  The  section  cre- 
ates three  limitations  of  time,  all  subsequent 
to  adjudication,  the  first  one  month  there- 
after, the  second  the  next  twelve  months 
after  the  first,  and  the  third  the  next  six' 
months  after  the  second.  The  bankrupt  has 
twelve  months  within  which  to  file  his  appli- 
cation for  discharge  as  of  right  and  course, 
commeucing  after  the  expiration  of  one  month 
subsequent  to  adjudication.  Matter  of  Wal- 
ters (D.  C,  Morit.),  31  Am.  B.  R.  565,  209 
Fed.  133. 

42.  Matter  of  Daly  (D.  C,  N".  Y.),  35  Am. 
B.  E.  219,  224  Fed.  263. 

43.  For  petition,  certificate  of  the  refetee 
in  ohAfge,  and  order,  see  "Supplementary 
Forms;"  Hagar  and  '  Alex:ander's  Bank- 
ruptcy Forms,  2d  Ed.,  Forms  No.  283-285. 


Jurisdiction  to  grant  order  extending  time. 
—  Where  a  duly  verified  petition  of  the  bank- 
rupt, setting  forth  that  sicknessi  had  pre- 
vented him  from  having  sufiicient  means  with 
which  to  pay  an  attorney  for  preparing  his 
application  for  a  discharge  within  twelve 
months  after  adjudication,  was  presented  to 
the  district  judge  before  whom  the  bank- 
ruptcy proceedings  were  ha4,  and  who  alone 
had  jurisdiction  of  the  discharge  proceedings, 
he  hadl  jurisdiction  to  grant  an  order  extend- 
ing the  time  within  which  bankrupt  might 
file  his  applica;tion  for  discharge,  and  the ' 
mere  fact  that  the  order  was  erroneous,  be- 
cause 'based  on  insuflSeient  evidence,  is  no 
reason  for  vacating  it  on  the  ground  of  want 
of  jurisdiction.  In  re  lOasey  (D.  C.'i  N.  Y.>, 
28  Am.  B.  R.  369,  195  Fed.  322. 

44.  In  re  Fahy  (D.  C.'Iowa),  8  Am.  B. 
E.  354,  116  Fed.  239.  In  this  case  the  court 
said :  "  In  express  terms  the  discretion  of 
the  judge  is  limited  to  the  six  months  follow- 
ing the  expiration' of  the  year  beginning  with 
the  date  of  the  adjudication,  and,  as  I  con- 
strue the  statute,  this  is  a  limitation  on  the 
jurisdiction  of  the  jtidge  over  the  matter  of 
discharge.  The  power  and  right  to  grant  a 
discharge  efectual  to  bar  the  enforcement  of' 
debts  is  conferred  by  the  statute,  and  is  gov- 
erned by  the  limitations  found  in  the  statute ; 
and  tflterefore,  unless  it  is  petitioned-  for 
within  the  time  limit  fixed'  by  section  14  of 
the  act,  the  court  of  bankruptcy  is  without 
the  power  and  jurisdiction  to  grant  a  dis- 
charge." This  language  was  quoted  and  ap- 
proved in  Iri  re  Wagner  (I>.  C,  Nev. ),  15 
Am.  B.  E.  100,  139  Fed.  87;  In  re  Daly  (D. 
C,  Wasb.),  30  Aim.  B.  E.  475,  205  Fed.  1002. 

Notice  to  bankrupt. —  It  is  not  the  duty  of 
the  referee  to  notify  the  bankrupt  when  the 
year   will    expire.      In    re   Knauer    ( D.    C, ' 
Iowa),  13  Am.  B.  E.  503,  133  Fed.  805.        ' -  ' 

Objections  by  creditors,  where  an  extension 
is  granted,  are  confined  to  statutory  objec- 
tions. In  re  Haynes  &  Son  (D.  C,  Pa.),  10 
Am.  B.  R.  13,  122  Fed.  560. 

Proof  may  be  required  showing  why  the 
application  for  a  discharge  was  not '  made 
within  the  specified  time.  In  re  Glickman 
(D.  C,  Pa;),  21  Am;  B.  R.  171,  164  Fed.  2'69. 
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be  construed  with  some  liberality,  so  as  to  permit  an.  extension  in  a  case  of 
excusable  or  ignorant  neglect  or  mistake. *°  It  must  be  shown  that  the  petitioner 
was  nnavoidably  prevented  from  filing  his  application  during  the  entire  period 
of  one  year.*®  An  adjudication  of  bankruptcy  will  not  be  opened  for  the  sole 
purpose  of  extending  the  time  of  making  an  application  for  a  discharge.*^  The 
affidavit,  upon  which  the  extension  is  asked  for,  shotdd  contain  a  valid  excuse ; 
a  statement  that  the  counsel  for  the  bankrupt  was  busy  with  other  matters  and 
had  overlooked  it  is  insufScient  ;*^  and  mere  illness  in  the  family  of  the  bank- 
rupt will  not  suffice.*^  The  granting  of  the  extension  is  discretionary  and  no 
notice  to  creditors  is  required.^"  Creditors  who  had  notice  of  an  application 
to  extend  the  time  within  which  an  application  for  a  discharge  may  be  made 
and  who  do  not  move  promptly  to  vacate  the  order  extending  such  time,  but 


A  motion  made  more  than  eighteen  months 
after  adjudication  for  an  order  granting  leave 
to  file  an  application  nunc  pro  tunc  a^  of  a 
date  sixteen  months  after  adjudication  when 
an  authorized  application  had  been  made, 
should  be  denied  in  the  absence  of  sufficient 
reason  therefor.  In  re  Wolff  (D.  C,  Oal.), 
4  Am.  B'.  R.  74,  100  Fed.  430. 

Excuse  of  default. —  Where  more  than 
thirteen  months  have  expired  from  the  adju- 
dication in  ibankriiptcy  at  the  time  a  petition 
for  a  discharge  is  presented,  it  is  impossilble 
for  the  elerk  to  file  same,  or  for  the  court*" 
to  permit  it  to  be  filed,  without  a  ghovring 
that  the  bankrupt  was  unavoidably  prevented 
from  filing  it  wiffliin  the  thirteen  months  suc- 
ceeding the  adjudication.  If  delay  in  filing 
an  application  for  a  discharge  is  occasioned 
by  the  fault  of  a  postmaster  or  his  employ- 
ees, where  the  application  is  forwarded  by 
mail,  or  is  occasioned  by  the  fault  .of  some 
clerk  or  employee  in  the  office  of  the  attorney 
,  making  the  application,  or  by  the  absence  of 
the  court  or  judge  from  his  office  or  place 
of  holding  court,  or  by  any  act  of  omission  or 
commission  on  the  part  of  an  officer  of  the 
court,  justice  demands  that  a  mmo  pro  time 
order  be  made.  Matter  of  Baly  (D.  C,  N. 
Y.),  35  Am.  B.  Tt.  219,  224  Fed.  263. 

45.  The  words  "  unavoidably  prevented," 
should  be  liberally  construed,  so  as  to  per- 
mit an  application  for  a  discharge  to  be  filed' 
where  bankrupt  has  'been  prevented  from 
filing  it  during  the  first  twelve  months 
through  excusable  neglect,  reasonable 
grounds  for  delay,  mistake,  inadvertence, 
etc.  Where  a  bankrupt  represents  to  the 
court  his  reliance  upon  counsel  who  it  ap- 
pears have  misunderstood  his  instructions, 
his  default  in  not  filing  an  application  for 
a  disdharge  ig  explained,  and  the  discretion 
of  the  court  in  granting  an  extension  of 
time,  upon  such  explanation,  will  not  be  dis- 
turbed. In  re  Churchill  (D.  C,  Wis.),  28 
Am.  B.  R.  607;  197  Fed.  114. 

46.  In  re  Harris  (D.  C,  Pa.),  15  Am.  B. 
R.  705;  In  re  Lewin  (D.  C,  Tex.),  14- Am. 
B.  R.  358,  135  Fed.  252. 

47.  In  re  Morse  (D.  C,  N.  Y.),  21  Am. 
B.  R.  709,  168  Fed.  157. 

48.  Failure     of     application     in  .  time. — 


Where  a  bankrupt  has  failed  to  file  a  peti- 
tion for  discharge  within  one  year  from  the 
time  of  his  adjudication  and  within  the  next 
six  months  thereafter  failed  to  obtain  from 
the  judge  an  extension  of  time,  as  provided 
by  section  14-a  of  the  bankruptcy  act,  his 
right  to  such  discharge  is  lost  to'  him  for- 
ever, especially  where  bankrupt  had  been 
apprised  of  his  error  in  time  to  make  ap- 
plication to  the  judge  for  such  extension  of 
time.  In  re  Levenstein  (D.  C.,  Conn.), 
24  Am.  B.  R.  822,  180  Fed.  957,  citing 
Kuntz  V.  Young  (C.  C.  A.,  8th  Cir.),  12 
Am.  B.  R.  505,  131  Fed.  719,  65  C.  C.  A. 
477;  In  re  Kuffler  (C.  C.  A.,  2d  Cir.),  18 
Am.  B.  R.  16,  151  Fed.  12,  80  C.  C.  A.  508  ;" 
In  re  Bramlett  (I>.  C,  Ga.),  20  Am.  B.  E. 
402,  161  Fed.  588;  In  re  Anderson  (D.  C, 
Mont.),  14  Am.  B.  R.  221,  134  Fed.  319; 
.In  re  Richer  (D.  C,  Conn.),  27  Am.  B.  R. 
215,  190  Fed.  905,  holding  that  the  failure 
to  apply  in  time  may  not  be  excused  because 
of  the  bankrupt's  poverty. 

49.  In  re  lewin  '(D.  C,  Tex.),  14  Am.  B. 
R.  358,  135  Fed.  252. 

Grounds  for  extension  of  time;  sickness. — 
If  a  bankrupt  or  his  family  were  sick  and 
it  was  necesary  for  him  to  provide  for  their 
support,  wherefore  he  di(l  not  have  sufficient 
means  to  pay  an  attorney,  it  may  be  said 
that  he  was  unavoidably  prevented  from  filing 
his  application  for  a  discharge  within  one 
year  after  adjudication,  so  as  to  be  per- 
mitted to  file  the  application  "within  six 
months  thereafter.  In  re  Casey  (D.  C,  N. 
Y.),  28  Am.  B.  R.   359,   195  Fed.  322. 

50.  In  re  Fritz  (D.  C,  N".  Y.),  23  Am.  B. 
R.  84,  173  Fed.  560;  In  re  Chase  (D.  C, 
Mass.),  26  Am.   B.  R.  456,  186  Fed.  408. 

Extension  may  be  granted  by  the  district 
judge,  not  only  ex  parte,  but  in  such  sum- 
mary or  informal  manner  as  may  be  proper 
or  convenient  at  the  time;  and  a  contention 
that  an  order  extending  the  time  in  which 
a  bankrupt  may  file  his  application  is  er- 
roneous, because  made  without  notice  and 
upon  an  unverified  petition,  is  without 
merit.  In  re  Churchill  (D.  C.,  Wis.),  28  Am. 
B.  R.  607,  197  Fed.  114. 
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appear  for  the  purpose  of  filing  objections  will  be  deemed  to  have  waived 
objections  to  the  extension. ^^        , 

(3)  Filing  aftee  time  limited. —  It  is  doubtful  whether  the  court  may 
allow  a  nunc  pro  tunc  order  granting  leave  to  file  an  application  for  a  dis- 
charge after  the  period  oi  eighteen  months  has  expired  ;°^  it  has  been  held  thkt 
the  court  has  no  jurisdiction  after  the  expiration  of  the  time  limit.^^  If  the 
court  has  permitted  a  petition  to  be  filed  more  than  a  year  after  the  adjudica- 
tion, upon  an  insufficient  showing,  the  remedy  is  by  motion  to  vacate.^*  The 
application  for  a'  discharge  will  be  dismissed  if  not  diligently  prosecuted. ^^ 
c.  Effect  of  failure  to  apply  within  time. —  (1)  In  genebal. —  If  the  bank- 
rupt fails  to  apply  for  his  discharge  witbin  the  limit  prescribed  by  statute,  i.  e., 
within  twelve  montbs  after  adjudication,  or  the  succeeding  six  months  if  an 
extension  of  time  bas  been  granted,  the  court  is  without  jurisdiction  to  grant 
such  discharge.®^  His  right  to  a  discharge  from  the  debts  scheduled  by  him 
is  lost,  and  may  not  be  restored  by  any  act  Or  proceeding  in  the  court. ^'^  _ 

(2)  Eight  not  kestoked  by  subsequent  proceedings.^ —  The  failure  to 
apply,  for  a  discharge  within  the  time  limited  has  the  same  effect  as  a  denial 
of  a  discharge  from  the  debts  involved  in  the  proceedings,  and  the  bankrupt 
may  not  thereafter  institute  voluntary  proceedings  for  the  purpose  of  securing 
a  discharge  from  debts  scheduled  in  the  former  proceedings.^*     The  failure 


51.  In  re  Casey    (D.  C,  N.  Y.),  28  Am. 

B.  R.  359,  195  Fed.  322. 

Collateral  attack. — An  order  granting  an 
extension  of  time  for  the  administratrix  of 
a  bankrupt  to  file  an  application  for  a  dis- 
charge, and  the  validity  and  regularity  of 
the  latter,  cannot  be  attacked  upon  a  hear- 
ing of  objections  to  the  discharge.  Matter 
of  Agnew  and  Sherman  (D.  C,  N.  Y.),  35 
Am.  B.  E.  709,  225  Fed.  650. 

52.  In  re  Wolff  (P.  C,  Cal.),  4  Am.  B.  R. 
74,  100  Fed.  430,  holding  that  such  a  nunc 
pro  tunc  order  may  not  be  granted  except 
where  the  delay  was  caused  by  some  act  of 
the  court  or  its  officers.  But  see  Matter  of 
Daly  (D.  C,  N.  Y.),  35  Am.  B.  K.  219,  224 
Fed.  263. 

53.  In  re  Fahy  (D.  C,  la.),'  8  Am.  B.  E. 
354,   116  Fed.   239;    Matter  of  Taunton    (D. 

C,  N.  Y.),  33  Am.  B.  E.  308,  216  Fed.  987; 
Matter  of  Loughran  (iC.  C.  A.,  3d  Cir.),  33 
Am.  B.  R.  350,  215  Fed.  271. 

54.  In  re  Haynes  &  Sons  (D.  C,  Pa.),  10 
Am.  B.  R.  13,  122  Fed.  560. 

55.  In  re  Lederer  (D.  C,  N.  Y.),  10  Am. 
Am.  B.  R.  492,  125  Fed.  96. 

Delay  in  prosecution. — ^The  debtor  was 
adjudged  a  bankrupt  on  January  4,  1906. 
In  June,  1906,  she  signed  an  application  for 
her  discharge  and  left  it  with  her  attorney. 
He  did  not  file  it  uh.til  April  26,  1907,  when 
he  procured  a  permissive  order  of  the_  bank- 
ruptcy ~court-  on  an  affidavit  which  failed  to 
show  that  he  or  the  bankrupt  had  been 
unavoidably  prevented  from  fllmg  it  within 
the  year.  Between  April  26,  1907,  and  Sep- 
tember 12,  1911,  neither  the  bankrupt  nor 
her  attorney  took  any  action  to  bring  the 
application  to  a  hearing.  On  the  latter  day 
they  procured  an  order  for  a  hearing  on 
October   16,   1911,  which   was  met  by  cred- 


itors by  a  motion  to  dismiss  the  application 
for  the  discharge  for  want  of  prosecution. 
Meld,  the  motion  should  have  been  granted. 
The  ijankrupt  failed  to  exercise  that  reason- 
able diligence  requisite  to  call  a  court  of 
equity'  into  action  on  her  behalf.  Lindeka 
V.  Converse  (C.  C.  A.,  8th  Cir.),  28  Am.  B. 
E.  596,  198  Fed.  618.  But  see  In  re  Glas- 
berg  (C.  C.  A.,  2d  Cir.),  28  Am.  B.  E.  826, 
197  Fed.  896,  holding  that  delay  in  bringing 
on  the  hearing  is  not  a  ground  for  refusing 
a  discharge. 

56.  Siebert  v.  Dahlberg  (C.  O.  A.,  8th 
Cir.),  33  Am.  B.  E.  272,  218  Fed.  793;  In 
re  Fahy  (D.  C.,  la.),  8  Am.  B.  R.  354, 
116  'Fed.  239;  In  re  Knauer  (D.  C,  la.),  13 
Am.  B.  E.  503,  133  Fed.  805;  In  re  Wagner 
(D.  C,  Nev.),  15  Am.  B.  E.  100,  139  Fed. 
87;  In  re  Levenstein  (D.  C,  Conn.),  24 
Am.  IB.  E.  822,  180  Fed.  957. 

57.  In  re  Levenstein  (D.  C,  Conn.),  24 
Am.  B.  R.  822,  180  Fed.  957;  Matter  of 
Baly  (D.  C,  N.  Y.),  35  Am.B.  R.  219,  224 
Fed.  263,  holding  that  section  14a  of  the 
Bankruptcy  Act  expressly  forbids  the  court 
or  judge  to  make  an  order  after  the  expira- 
tion of  18  months  from  the  date  of  the  ad- 
judication extending  the  time  within  which 
the  application  for  a  discharge  may  be  filed. 

58.  In  re  Stone  (D.  C,  Ore.),  23  Am.  ,B. 
R.  24,  172  Fed.  947;  In  re  Schnabel  (D.  C, 
N.  Y.),  23  Am.  B.  R.  22,  166  Fed.  383;  In 
re  Pullian  (D.  C,  Tenn.),  22  Am.  B.  R.  513, 
171  Fed.  595;  In  re  Kuffler  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  R.  16,  151  Fed.  12;  In  re 
Silverman  (C.  C.  A.),  19  Am.  B.  R.  460,  157 
Fed.  675;  text  cited  with  approval  in  In  re 
Springer  (D.  C,  N.  Car.),  29  Am.  iB.  E.  96, 
199    Fed.   294. 

Where,  in  prior  proceedings,  a  bankrupt's 
discharge  was  not   in  form  refused,  but  on 
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of  an  involuntary  bankrupt  to  apply  for  a  discharge  within-  twelve  months  of 
his  adjudication  will  prevent  him  from  obtaining  a  discharge  in  a  subsequent 
voluntary  proceeding  from  debts  which  were  scheduled  in  the  prior  proceeding, °* 
The  failure  of  the  bankrupt  to  apply  for  a  discharge  in  the  first  bankruptcy 
proceedings,  and  the  approval  of  1iie  record  of  such  proceedings  by  the  court 
without  granting  a  discharge,  are  in  effect  a  judgment  by  default  in  favor  oi 
his  then  existing  creditors  that  the  bankrupt  was  not  entitled  to  a  discharge 
from  their  claims,  and  that  judgnient  is  conclusive  in  favor  of  such  creditors.^ 
This  rule  is  also  applicable  to  a  case  where  a  partner  failed  in  the  first  proceed- 
ings against  the  partnership  to  apply  for  a  discharge  within  the  time  required ; 
he  may  not  have  a  discharge  in  a  subsequent  proceeding  from  debts  existing 
and  provable  against  him  in  the  first  proceeding.*^ 

d.  Petition  for  discharge.— (1)  In  general. —  The  application  for  a  dis- 
charge is  made  by  a  petition,  which  should  "state  concisely,  in  accordance 
with  the  provisions  of  the  act  and  the  orders  of  the  court,  the  proceedings  in 
the  case  and  the  acts  of  the  banlcrupt,"  ®^  If  the  application  is  by  a  member 
of  a  firm,  the  petition  should  indicate  that  the  intention  is  to  bar  his  partner- 
ship liability.®^ 

(2)  Verification  op  petition. —  Neither  the  statute,  the  general  orders 
nor  the  official  form  indicates  that  the  petition  must  be  verified.  In  con- 
formity with  the  practice  in  other  similar  proceedings  it  would  seem  more 
suitable  to  verify  the  petition.®*    Being  in  the  nature  of  a  pleading,  it  should, 


the  ground  that  the  bankrupt  had  failed  to 
prosecute  and  to  appear  for  examination,  he 
is  not  entitled  in  a  second  proceeding  to  a 
discharge  from  debts  in  the  first.  Pollet  v. 
Oosel  (C.  C.  A.,  1st  iCir.),  24  Am.  B.  R.  678, 
179  Fed.  488,  103  C.  C.  A.  68. 

59.  In  re  Bramlett  (D.  C,  Ga.),  20  Am. 
B.  K.  402,  161  Fed.  588;  In  re  Van  Borries 
(D.  G.,  Wis.),  21  Am.  B.  E.  849,  168  Fed. 
718,  holding  that  in  subsequent  bankruptcy 
proceedings  the  bankrupt  will  only  be 
granted,  a  discharge  as  to  such  debts  as 
were  incurred  since  the  institution  of  the 
first  bankruptcy  proceedings;  Matter  of 
Loughran  (D.  0.,  Penn.),  32  Am.  B.  R.  330, 
215  Fed.  271. 

60.  Kuntz  V.  Young  (C.  C.  A.,  8th  'dr.), 
12  Am.  B.  E.  505,  131  Fed.  719,  65  C.  C.  A., 
477;  In  re  Elby  (D.  C.,  Iowa),  19  Am.  B. 
E.  734,  157  Fed.  935;  Siebert  v.  Dahlberg 
(C.  C.  A.,  8th  Cir.);  33  Am.  B;  R.  272,  218 
Fed.   793. 

Failure  of  bankrupt  to  apply  in  former 
proceedings. —  Where  it  appeared  that  the 
bankrupt  had  filed  a  prior  petition,  been 
adjudicated  thereunder,  but  had  failed  with- 
in the  statutory  time  to  apply  for  a  dis- 
chai^ge,  a  creditor  scheduled  under  the  first 
petition  may  object  to  a  discharge,  as  to. 
him,  on  the  second  application,  on  the  ground 
of  failure  to  apply  under  the  first  petition 
within  the  time  allowed,  and,  while  a  dis- 
charge on  the  second  petition  will  be  granted 
as  to  other  creditors,  the  debt  of  the;  object- 
inig  creditor  will  be  ejccjuded  from  its  opera- 


tion. In  re  Westbrook  (D.  C,  Ala.),  26  Am. 
B.  E.  181,  186  Fed.  4l4.  See  also  Bacon  v. 
BuflFalo  Cold  Storage  Co.  ("C.  Q.  A.,  5th  Cir.), 
27  Am.  B.  E.  736,  193  Fed.  34. 

The  failure  of  a  voluntary  bankrupt  to 
apply  for  a  discharge,  within  the  time 
limited  by  section  14  of  the  Bankruptcy  Act, 
bars  him  from  making  such  an  application, 
amd  a  new  petition  subsequently  fjled, 
scheduling  the  same  creditors  and  the  same 
indebtedness,  shou,ld  be  dismissed.  Matter 
of  Loughran  (C.  C.  A.,  3d  Cir.),  33  Am.  B. 
R.  350,  215  Bed.  271. 

ei.  In  re  Springer  (D.  C,  N.  Car.),  29 
Am.  B.  E.  96,  199  Fed.  294. 

62.  See  General  Order  XXXI  and  Official 
Form  No.  57;  Hagar  &  Alexander's  Bankr. 
Forms    (2d   ed.),  Nos.   266-J268. 

63.  In  re  Laughlin    (D.  C,  Iowa),  3  Am. 

B.  E.  1,  96  Fed.  589.    See  also  In, re  Hale  (D. 

C,  No.  Car.),  6  Am.  B.  E.  35,  107  Fed.  432; 
In  re  Carmiehael    (D.   C,  Iowa),  2  Am.  B. 

•  R.  815,  96  Fed.  594;  In  re  Russell  (D.  C, 
Iowa),  3  Am.  B.  R.  91,  97  Fed.  32;  In  re 
MoFaun  (D.  C,  Iowa),  3  Am.  B.  R.  66, 
96  Fed.  592.  See  for  individual  petition 
after  refusal  of  discharge  to  partnership,  In 
re  Feigenbaum  (0.  C.  A.,  2d  Cir.),  9  Am. 
B.  R.  59.5,  121  Fed.  69.  Compare  for  rule 
under  law  of  1867,  In  re  Pierson,  Fed.  Cas. 
11,153. 

64.  In  re  Glass  (D.  C,  Tenn.),  9  Am.  B. 
R.  394,  119  Fed.  509;  In  re  Brown  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  R.  252,  112  Fed.  49. 
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m  view  of  the  requirements  of  §  18'2,  be  verified.*^  A  failure  to  object  tbat  the 
application  is  unverified  until  after  the  evidence  on  the  application  has  been 
heard  amounts  to  a  waiver."®  The  elaborate  oath  prescribed  by  the  law  of 
1867  is  no  longer  necessary.®'' 

(3)  Where  filed. — All  petitions  should  be  filed  with  the  clerk,-  and  not 
with  the  judge_  or  referee.®^  A  filing  with  the  clerk  is  deemed  a  filing  with 
the  court,  within  the  meaning  of  subsection  a,  but  a  filing  with  the  referee  is 
not  sufiicient,  unless  specially  authorized  by  court  rule.®^ 

(4)  Amendments. —  The  same  liberality  in  respect  to  amendniients  to 
petitions  for  discharge  should  be  permitted  as  in  the  case  of  other  petitions 
in  bankruptcy  proceedings.  If  errors,  are  contained  in  the  petition,  the  court 
may  direct  their  correction  by  amendment.™  But  such  forbearance  should 
not  be  extended  in  favor  of  a  bankriipt  whose  business  career  is  tainted,  and 
whose  conduct  toward  his  creditors  has  not  been  fair.''^'  And  where  the  time  to 
file  objections  has  expired  an  amendment  to  the  petition  in  matter  of  substance  is 
only  allowable  where  there  is  already  a  record  suificient  to  justify  it.'^ 

e.  Notice  to  creditors  and  trustee.— 'Creditors  are  entitled  to  at  least  ten  days' 
notice  by  mail  of  all  hearings  upon  applications  for  discharge.''^  When  the 
petition  for  a  discharge  is  duly  filed  the  clerk  may  either  himself  send  out 
the  notices,  or  the  referee  may  do  it,  upon  the  certificate  of  the  clerk  that  the 
petition  has  been  filed.  It  is  usual  for  the  clerk  to  issue  an  order  to  show 
cause  to  creditors,  returnable  before  the  judge.  This  order  must  be  served  by 
mail.  In  some  districts,  local  rules  result  in  the  referee  giving  the  required 
notice  by  mailing  and  publishing  the  order  to  show  cause,  or  a; notice! of  its 
pendency,  and  then  returning  the  proofs,  with  a  certificate  of  conformity,  .to 
the  clerk  in  time  for  the  return  day.''*  Personal  service  of  the.notiee  is  not 
required;  the  official  form  (Form  ^o.  57)  indicates  that  the  notice  be  pub- 

The  petition   is   a   pleading   of   fact    and  District  of  Alabama   and   it  has  been   held 

should   be   verified.      In    re  Taylor     (D.   C,  that  a  filing  with  the  referee  is  not  a  filing 

Ala.),  26  Am.  B.  R.  143,  147,  188  Fed.  479,  with  the  court.     In  re  Taylor   (D.  0.,  Ala.), 

where   the   court   says:      "Inasmuch   as,  the  26  Am.  "B.  K.  143,  188  Fed.  479. 

official  form  of  application  for  discharge  con-  70.  Mahoney  v.-  Ward   (D.  C.,  N.  Car.),  3 

tains   the   averment  that   the  bankrupt  has  Am.  B.  R.  770,  100  Fed.  278;  In  re  Meyers 

duly  surrendered  all  his  property  and  rights  (D.  C,  N.  Y.),  3  Am.   B.  E.   260,  97   Fed. 

of  property  and  has  fully  complied  with  all  753. 

the  requirements  of  the  act  and  the  orders  71.  In' re  Gross  (Ref.,  N.  Y.),  5  Am.  B.  R. 

of  the  court  touching  his  bankruptcy,   and  271,  affirmed  by  Judge  Brown  of  the  South- 

iriasmuch  as  this  averment,  without  further  em  District  of  New  York  without^  opinion, 

proof,  in  the  absence  of  objections  filed,  en-  72.  See  In  re  Gift    (D.  C,  Pa.),   12  Am. 

titles  the  bankrupt  to  his  dischargei  it  seems  B.  R.'244,  130  Fed.  230. 

to  me  it  should  be  considered  a  pleading  of  73.  Bankr.  Act,   §  58-a(2J    and  discussion 

fact  requiring  verification."  thereunder. 

65.  In   re  Taylor    (D.   C,   Ala.),   26  Am.  Failure    to    give    notice. —  The    mere    fact 
B.  R.  143,  188  Fed.  479.  that  the  receiver  of  a  creditor,  whose  name 

66.  In   re   Taylor    ( D.  C,   Ala. ) ,   26   Am,  and  address  appeared  in  the  proofs,  did  not 
B.  R.  143,  147,  188  Fed.  479.  receive   notice,   because   the   creditor's   name 

67.  Act  ,of  1867,   §  29,  R.  S.,  §  5,108    (as  did  not  appear  in  the  schedules,  is  not  suffix 
amended  by  Act  of  July  26,   1876),  post.  cient  to  set  aside  the  order  granting  the  dis- 

68.  See   Bankr.   Act,    §   38-a(4)    and   Gen-  chargfe.     In  re  Fritz   (D.  C;  M.  Y.),  23  Am. 
eral   Order   XII  (3);    In    re   Sykes    (D.    C,  B.  R.  84,  173  Fed.  560. 

Tenn.),  6  Am.  B.  R.  264,  106  Fed.  669.  74.  This    practice    is   recommended..    For 

69.  In  re  Hockman    (D.  C,  Pa.),  30  Am.      sample  rules  and  forms,  see  Rules  X  and  XI, 
B    E.  921,  209   Fed.  330.  No.  Dist.  of  N.  Y.,  I  N.  B.  109;  and  forms 

In  the  Southern  District  of  New  York  the  S.  &  T.  Brie  County  (N.  Y.)   Dist.,  1  N.  B. 

office  of  the  referee  is,  bv  force  of  District  N.  123;   In  re  Sykes   (D.  C,  Tenn.),  6  Am. 

Court  Rule  II,  the  office"  of  the  court,  and  B.  R.  264,  106  Fed.   669. 
filing    a    petition    for    discharge    with    the  Forms  of  order  to  show  cause  and  certifl- 

referee   confers   jurisdiction.     In   re   Pincus  cate  of  conformity,  see  Supplementary  Forms 

IT)   €    N   Y.),  17  Am.  B.  R.  331,  147  Fed.  Nos.  108,  109;  Hagar  &  Alexander's  Bankr. 

621.     No  such  rule  exists  in  the  Northern  Forms   (2d  ed.),  Forms  Nos.  267,  268. 
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lished  in  a  designated  newspaper,  and  "  that  the  clerk  shall  send  by  mail  to  all 
known  creditors  copies  of  said  petition  and  this  order,  addressed  to  them  at 
their  places  of  residence  as  stated ;"  this  practice  should  be  observed,  and  if  it 
is  the  validity  of  the  discharge  is  not  affected  by  lack  of  personal  notice  to 
^. creditors J^  The  practice  is  not  uniform  throughout  the  country;  local  rules 
or  customs  should  always  be  ascertained.  Everywhere^  however,  all  creditors 
and  persons  in  interest  must  have  at  least  ten  day;s'  notice  of  the  hearing.  Not 
only  should  creditors  be  notified  of  the  application  for  discharge,  but  they  are 
entitled  to  notice  of  the  bankruptcy  so  that  they  may  file  their  claims  and  be 
prepared  to  oppose  the  discharge;  if  no  meeting  of  creditors  is  called,  it  is 
sometimes  required  by  court  rule  that  the  bankrupt  see  that  the  creditors  are 
notified  of  the  bankruptcy.''®  The  mailing  of  the  notice  in  the  manner  pre- 
scribed by  statute  will  be  sufficient  even  if  not  received  and  read  by  creditors.''^ 

IV.     HEARING  ON  APPLICATION  FOR  DISCHARGE. 

a.  Appearances. —  Upon  the  filing  of  the  application  and  the  giving  of  notice 
a  creditor  opposing  the*  application  must  enter  his  appearance  in  opposition 
thereto  on  the  day  when  the  creditors  are  required  to  show  cause.''*  This 
requirement  should  be  strictly  followed.''®  The  filing  of  objections  by  a  creditor 
is  equivalent  to  the  appearance  which  the  rule  requires.*"  "The  appearance  mu:st 
be  entered  on  the  day  of  the  return,*^  and  if  ol^'ections  are  filed  on  such  day 
it  will  be  sufficient.  The  appearance  may  be  entered  at  any  time  during  such 
day,  and  it  is  error  to  deny  the  right  to  enter  an  appearance,  because  a  creditor 
failed  to  appear  at  the  hotir  appointed.*^  The  court  may,  in  its  discretion, 
extend  the  time  within  which  the  creditor  may  enter  his  appearance  in 
opposition  to  a  bankrupt's  discharge  even  after  the  expiration  of  the  time 
limit  provided  in  the  general  order.**    The  appearance  may  be  made  by  the 

75.  Hanover  National  Bank  v.  Moyses,  186  be  made,"  is  not  obnoxious  to  the  bankruptcy 

U.  S.  181,  8  Am.  B.  E.  1,  46  L.  ed.  1113,  in  act  and  void,   as  adding  a  new  ground  for 

which  the  court  said:     "  Creditors  are  bound  the  refusal  of  a   discharge,   since   it  merely 

by  the  proceedings  in  distribution,  on  notice  provides  for  the  details  of  the  form,  manner 

by  publication  and  mail,  and  when  jurasdic-  and  time  of  giving  notice  of  the  application 

tiou  has  attached  and  been  exercised  to  that  for  a  discharge. 

extent,  the  court  has  jurisdiction  to  decree  77.  In  re  Downing  (D.  C,  N.  Y.),  28  Am. 
discharge,  if  sufficient  opportunity  to   show  B.  R.  778,  199  Fed.  329. 
cause  to  the  contrary  is  afforded,  or  notice  78.  General  Ordter  XXXII,  and  cases  cited 
ffiven  in  the  same  way.     The  determination  thereunder.     See  Am.  B.  R.  Dig.,  §   1,035. 
of  the  status  of  the  honest  and  unf qrtunate  79.  Appearances   must   be    entered    as    re- 
debtor   by  his  liberation   from   encumbrance  quired    in    General    Order    XXXII';     In    re 
or  future  exertion  is  a,  matter  of  public  con-  Grant   (D.  C.,  Pa.),  14  Am.  B.  R.  398,   135 
cern,  and  Congress  has  power  to  accomplish  Fed.    889;    In   re   Clothier    (D.   C,   Pa.),    6 
it  throughoit  the  United. States  by  proceed-  Am.  B.  R.  203,  108  Fed.  199. 
ings  at  the  debtor's  domicile.    If  such  notice  Failure    to    enter   an    appearance    on    the 
to  those  who  may  be  interested'  in  opposing  return  day  precludes  the  creditor  from  there- 
discharge,   is  provided  to  be  given,  that  is  after  appearing  and  filing  specifications.     In 
sufficient.    Service  of  process  or  personal  no-  re  Ginsberg  (D.  C,  Pa.),  12  Am.  B.  R.  459, 
tice  is  not  essential  to  the  binding  force  of  130   Fed.   627. 
the  decree."  80.  In  re  (Magen  Bros.   (C.  C.  A.,  3dCir.), 

7G.  In  re  WoUowitz    (0.  C  A.,  2d  Cir.),  27  Am.  B.  R.  729,  192  Fed.  883. 

27  Am.  B.  R.  558,  192  Fed.  105,  in  which  case  81.  In   re   Young    (D.   C,   Pa.),    20    Am. 

it  was  held  that  Bankruptcy  Rule  20    (So.  B.  R.  697,  162  Fed.  912;  In  re  Orant  (O.  C, 

Dist.,  N.  Y.),  providing  that:     "If  the  first  Pa.),  14  Am.  B.  R.  398,  135  Fed.  889;  In  re 

meeting  of  creditors  is  not  called  and  the  ex-  Gingsburg   (D.  C,  Pa. ) ,  12  Am.  B.  R.  459, 

amination  of  bankrupt  at  such  meeting  be-  130  Fed.  627. 

gun,  carried  on  and  completed  before  the  dis-  82.  In  Te  Barrager   (D.  C,  Iowa),  27  Am. 

charge  is  filed,  the  referee  is  directed  to  cer-  B.  R.  366,  191   Fed.  247. 

tify  such  facts  to  the  court,  and  thereupon,  83.  In  re  Levin    (C.  C.   A.,   Isb  iCir.),  23 

upon  notice  to  the  bankrupt,  an  application  Am.  'B.  R.  845,  176  Fed.  177. 
to   dismiss   the  petition   for   discharge   may 
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creditor  in  person  or  by  an  attorney  "  who  shall  be  an  attorney  or  counsellor 
authorized  to  practice  in  the  circuit  or  district  court."  ^  On  the  call  of  the 
case  on  the  return  day,  if  no  appearance  is  entered  or  filed,  and  the  statutory 
facts  as  to  time,  publication  and  mailing,  etc.,  appear,  a  discharge  follows.*" 
The  judge  does  not,  as  a  rule,  investigate  further.**"  The  bankrupt  should  be 
ordered  to  attend  upon  the  hearing  if  the  creditors  so  request.*''  The  failure 
to  appear  on  the  return  day  will  ordinarily  preclude  a  creditor  from  subse- 
quently filing  specifications  of  objections.**  An  objection  going  to  the  juris- 
diction cannot,  it  seems,  be  made  for  the  first  time  on  the  application  for  a 
discharge.**  Thus,  -the  objection  that  a  bankrupt  is  a  non-resident  will  not  be 
considered.®" 

b.  Specifications  of  objections. — (1)  In  general. —  If  an  appearance  is  made 
in  opposition  to  the  discharge  by  any  party  in  interest,  such' party  must  file 
a  specification  in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter.®^  The  purpose  of  such  specifications  is  to  give  the  bankrupt  notice 
of  the  particular  conduct  of  his  which  is  challenged  as  an  objection  to  his 
discharge.®^ 

(2)  Time  and  place  of  filing. —  The  ten  days'  requirement  should  be 
followed,  and  may  only  be  excused  upon  reasons  satisfactory  to  the  court.®^ 
Under  the  general  order  the  time  may  be  enlarged  by  the  judge,  or,  in  giyeii 
circumstances,  a  late  specification  may  be  filed  nunc  pro  tuncfi*  The  hearing 
must  then  go  on  "  at  such  time  as  will  give  parties  in  interest  a  reasonable 
opportunity  to  be  fully  heard."  It  must  be  before  the  judge  or  before  a  special 
master  appointed  for  that  purpose ;  a  jury  cannot  be  demanded.®" 

( 3^)  Who  may  file  specifications. —  Subsection  b  as  amended  by  the 
amendatory  act  of  1910  limits  the  right  to  oppose  to  parties  in  interest,,  or 

84.  General  Order  IV,  Bankr.  Act,  §  1(9).  90:  In  re  Goodale  (D.  €.,  N.  Y.),  6  Am. 
In  re  Gasser   (C.  C.  A.,  8th  Cir.),  5  Am.  B.       B.  E.  493,  109  Fed.  783. 

R.  32,  104  Fed.  537,  in  which  the  court  held  91.  General  Order  XXXII;  In  re  Albrecht 

that  aji.  attorney  at  law  admitted  to   prac-  (D.  C.,  Pa.),  5  Am.  B.  R.  223,  104  Fed.  974. 

tice    in   the   district   court,    who    enters   his  92.  In  re  Hirsch    (D.  C,  Tenn.),  2  Am. 

appearance   and   files  objections   to  the   dis-  B.  K.  715,  96  Fed.  468. 

charge  of  a  bankrupt  must  be  presumed  to  93.  In   re   Clothier    (D.   C,   Pa.),   6   Am. 

have  autiiority  so  to  do  without  any  special  B.  R.  203,  108  Fed.  199. 

written    power    of    attorney    to    take    such  Time  of  filing. —  Objections  to  a  bankrupt's 

action.    See  Creditors  v.  Williams,  Fed.  Gas.  discharge  must  be  filed  with  the  olerl^,  wittiin 

3,379;    In  re  Palmer,   Fed,.   Cas.   10,682;    In  10  days  after  the  "  show  cause  "  hearing,  and 

re  McVey,  'Fed.  Cas.   8,932.  a  motion  to  dismiss  must  be  granted  where 

85.  See  In  re  Marshall  Paper  Co.  (C.  C.  they  have  not  been  so  filed,  unless  the  time 
A.,  1st  Cir.),  4  Am.  B.  R.  468,  102  Fed.  is  enlarged. in  accordance  with  General  Order 
872;  Talcott  v.  Friend  et  al.  (C.  C.  A.,  7th  XXXII.  Maitter  of  Kendrick  &  Co.  (ID.  C, 
Oir.),  24  Am.  B.  R.  708,  713,  179  Fed.  676.  Vt.),  35  Am.  B.  R.  630,  226  Fed.  980. 

86.  In  re  Royal  (D.  C,  No.  Car.),  7  Am.  94.  In  re  Grefe,  Fed.  Cas.  5,794;  In  re 
B.  ,R.  636,  113  Fed.  140.  Frice    (D.   C,  Iowa),  2  Am.   B.   R.   674,  96 

87.  See  discussion  under  Section  Seven  of  Fed.  611. 

this  work,  (Mite.    In  re  Shanker  (D.  C,  Pa.),  Tinie    of    filing    extended. —  The    district 

15  Am.  B.  R.  109,  1"38  Fed.  862.  judge  niay,  in  hisi  discretion,  extend  the  time 

88.  In  re  Ginsburg  (D.  C,  Pa.),  12  Am.  within  which  a  creditor  may  enter  his  ap- 
B.  R.  459,  130  Fed.  627;  In  re  Chase  (D:  C,  pearance  and  file  specifications  in  opposition 
Mass),  26  Am.  B.  R.  456,  186  Fed.  408;  to  a  bankrupt's  discharge.  In  re  Levin  (C. 
In  re  Eidom,   Fed.   Cas.   4,314.  C.  A.,  1st  Cir.),  23  Am.  B.  R.  845,  176  Fed. 

The  appearance  of  the  parties  before  the  177. 

referee  and  the  acquiescence   of  the  object-  Failure    to    file    specifications    within    the 

ing   creditor    in    the    proceeding    thereunder  time  limited  by  General  Order  32  can  only 

cure  any  infirmities  that  may  exist  in  the  be  excused  upon  reasons  satisfactory'  to  the 

application.     In  re  Taylor   (D.  C,  Ala.),'  26  cooirt.     In  re  Clothier   (D.  C.,  Pa.),  6  Am. 

Am.  B.  R.  143,  188  Fed.  479.  B.  R.  203,  108  Fed.  199. 

89.  Allen  &  Co.  v.  Thompson,  10  Fed.  116:  95.  Compare   Bankr.   Act,   §    19.     A   jury 
In  re  Ives,  Fed.  Cas.  7,115;   In  re  Polakoff  trial  was  possible  under  ,the  former  law 
(Ref.,  N.  y.),  1  Am.  B.  R.  358. 
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the  trustee  when  duly  authorized  by  a  meeting  of  the  creditora  called  for  tihat 
purpose.  The  meeting  which  authorizes  the  trustee  to  oppose  -die  discharge 
may  be  called  by  the  referee;  it  is  not  necessary  that  the  district  judge  should 
specially  authorize  the  meeting.®*'  A  pdrty  in  interest  is  meant  to  include  only 
a  party  who  has  some  pecuniary  interest  in  the  discharge.®'  Specifications 
may  be  filed  by  any  person  having  a  pecuniary  interest  in  resisting  the  dis- 
charge of  the  bankrupt,  as  one  owning  an  "  unliquidated  claim,"  **  or  where 
the  party  holds  an  equitable  claim  only  against  the  estate,®'  or  is  the  assignee 
6f  a  judgment,  schedtded  in  the  name  of  the  original  creditor,^*"*  or  where  his 
claim  is  being  contested, ^**^  even  though  such  person  has'  not  proven  a  debt,^'^ 
or  his  debt  is  no  longer  provable. ^"^  If  the  bankrupt's  schedule  contains  the 
name  of  a  creditor,  it  is  prima  facie  evidence  that  such  creditor  is  entitled  to 
oppose  the  bankrupt's  discharge.^"*  If  the  claim  is  barred  by  the  statute  of 
limitations  between  the  filing  of  objections,  aifd  the  hearing  thereon,  the 
objecting  creditor  does  not  lose  his  right  to  oppose  the  discharge  because  the 
right  to  plead  the  statute  is  a  personal  right  which  may  be  waived  by  the 
debtor. ^°^  If  the  limitation  had  not  expired  at  the  time  of  bankruptcy  the  debt 


96.  In  reEeifif  (D.  C,  Pa.),  29  Am.  B.  R. 
753,  205  Fed.  399.  . 

97.  Pecuniary  interest. —  In  re  Frice  (B. 
:C.,  Iowa),  2  Am.  B.  R.  674,  96  Fed.  611. 
In  the  case  of  In  re  Jjevey  (D.  C,  N.  Y.), 
13  Am.  B.  E.  312,  133  Fed.  572,  the  court 
said:  "The  court  is  of  the  opinion  that  it 
was  the  purpose  of  CQiigr,ess  to  enable  any 
person  having  a  perpopal  pecuniary  interest 
or  a  representative  pecuniary  interest  in  pre- 
venting a  discharge,  to  oppose  the  discharge 
of  the  bankrupt." 

The  term  "^parties  in  interest "  includes 
all  creditors  who  have  had  their  claims  al- 
lowed and  who  have  participated  in  the  dis- 
tribution of  the  insufl&cient  assets.  Taloott  . 
v.  Friend  et  al.  (C.  C.  A'.,  7ith  Cir.)^  24  Am. 
B.  K.  708,  713,  179  Fed.  676. 

The  executor  or  administrator  of  a  de- 
ceased creditor  of  the  bankrupt,  who  ,}iad 
proved'  his  claim,  it  seems,  may  file  speci'fica- 
tions  of  objection.  In  re  Levey  (D,  C,  N. 
Y.),   13  Am.  B.  R.  312,   133   Fed.  572. 

98.  Ex  parte  Traphageri,  Fed.  Cas.  14,140 ; 
In  re  Shepard,  Fed.  Oas.  12,753;  In  re  Smith, 
Fed.  Cas.  12,977 ;  In  re  Boutelle,  Fed.  Oas. 
1,705;  Books  Case,  Fed.  Cas.  1,637;  In  re 
Levey  (D.  C,  N.  Y.),  13  Am.  B.  R.,  312, 
133  Fed.  572,  quoting  Collier  on  Bankruptcy 
5th  Ed.),  p.  172.  The  plaintiff  in  an  action 
on  a  promissory  note,  in  which  the  bankrupt 
denies  liability  is  a  party  interested  to  such 
an  extent  as  to  enable  him  to  object  to  a 
discharge.  In  re  Conroy  (D.  C,  Pa.),  14 
Am,  B.  R.   249,   134  Fed.  764. 

An  allegation  that  the  oibjeetor,  "  being 
interested  as  a  creditor  in  the  estate  of 
Jacob  Nathanson,  a  bankrupt,  does  hereby 
oppose,"  etc.,  is  sufficient  to  show  that  the 
objecting  creditor  is  one  of  the  parties  in  in- 
terest. Matter  of  Nathanson  (D.  C,  N.  Y.), 
19  Am.  B.  R.  56,  155  Fed.  645. 

99.  In  re  Tebbetts,  Fed.  Cas.  No.  13,817; 
In  re  Conroy  (D.  C,  Pa.),  14  Am.  B.  R. 
249,  252,  134  Fed.  764. 


100.  Haley  V.  Pope  (C.  C.  A.,  9th  CSr.), 
30  Am.  B.  R.  644,  206  Fed.  266. 

101.  In  re  Beldeu',  Fed.  Caa.  No.  1,238; 
In  re  Conroy  (D.  C,  Pa.),  14  Am.  B.  R.  249, 
252,  134  Fed.  764., 

102.  In  re  Frice  (D.  C,  Iowa),  2  Am.  B. 
E.  674,  96  Fed.  611;  Matter  of  Nathanson 
(D.  C,  N.  Y.),  19  Am.  B.  R.  56,  155  Fed. 
645;  Haley  v.  Pope  (C.  C.  A.,  9th  Cir.),  30 
Am.  B.  R.  644,  206  Fed.  266.  This  was  not 
so  under  the  former  law.  Compare  In  re 
Murdtock,  Fed.  Cas.  9,939.  See  also  In  re 
Beldon,  Fed.  Oas.  1,238,  and  In '  re  Bush, 
Fed.  Cas.  2,222. 

103.  Matter  of  Bimberg  (D.  C,  N.  Y.),  9 
Am.  B.  R.  601,  121  Fed.  942;  In  re  Oonroy 
(D.  C,  Pa.),  14  Am.  B.  R.  249,  134  Fed.  764. 
A  creditor  who  has  been  paid  in  fuU  cannot 
oppose  disdiarge.  In  re  Harr  (D.'C,  Mo.), 
16  Am.  B.  R  213,  143  Fed.  421.  Nor  can  a 
creditor  whose  debt  is  barred  by  the  statute 
of  limitations.     In  re  Burk,  Fed.  Cas.  2,156. 

Creditor  who  refuses  to  submit  claim. — 
A  cred!itor  may  prove  his. claim  for  goods  ob- 
tained by  a  false  financial  statement  and"  op- 
pose the  discharge;  but,  if  he  will  not 
liquidate  his  daim;  and  persists  in  proceed- 
ing in  another  jurisdiction  on  the  theory 
that  the  debt  is  not  provable  and  not  dis- 
chargeable, he  is  not  entitled  to  oppose  the 
discharge.  Matter  Of  Menzin  (0.  0.,  N.  Y.), 
37  Am.  B.  R.  468,  233  Fed.  333. 

104.  In  re  Barrager  (D.  C,  la.),  27  Am. 
B.  R.  366,  191  Fed.  247. 

105.  Statute  of  limitations. —  In  the  case 
of  In  re  Westbrook  (D.  C,  Ala.),  26 -Am. 
B,  R.  181,  182,  186  Fed.  414,  the  court  said: 
"  This  matter  comes  on  to  be  heard  upon 
the  objection  of  a  creditor  to  the  applica- 
tion of  the  bankrupt  for  his  discharge.  The 
bankrupt  denies  the  right  of  the  objecting 
creditor  to  appear  and  object  as  a  party  in 
interest,  because  his  claim  has  become  barred 
by  the  statute  of  limitations,  after  the  filing 
of  the  specifications  of  objections,  but  before 
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is  provable.^"*  A  creditor  having  a  claim  which  is  not  dischargeable  may  not  be 
heard  in  opposition."''  "Where  petitioners  simply  allege  that  they  are  credi- 
tors of  the  bankrupt,  it  is  insufficient  to  show  that  they  are  "  parties  in 
interest."  ^"^  If  a  member  of  a  firm  files  objections  he  must  show  that  he  is 
acting  with  the  consent  of  the  other  members."^  It  was  held  under  the  law 
prior  to  the  amendment  of  1910,  that  a  trustee  is  a  "  party  in  interest "  and 
may  file  objections,  when  it  appears  that  he  is  seeking  to  recover  from  the  bank- 
rupt property  alleged  to  belong  to  the  estate.""  Under  the  law  as  amended  he 
is  not  a  party  to  the  proceedings  until  he  has  been  authorized  to  appear  by  a 
creditors'  meeting."^  And  when  so  authorized  he  is  entitled  to  exercise  the 
same  rights  as  other  parties  in  interest."^  In  Pennsylvania  a  creditor  may 
prosecute  his  objections  to  the  discharge  of  a  bankrupt,  in  forma  'pauperis}^ 

(4)  Form  and  contents  of  specifications. — (I)  In  general. —  Official 
Form  No.  58  should  be  followed  in  preparing  the  specifications.  It  will 
require  modification  to  meet  the  circumstances  of  the  particular  case.  They 
should  be  in  writing,  and  should  contain  allegations  sufficient  to  show  that  all 
essential  facts  exist  bringing  the  opposition  within  the  grounds  specified  by 
the  statute."*     Specifications  must  be  clear  and  unequivocal,   and  contain 


the  hearing  ol  the  application.  The  statute 
of  limitations  does  not  destroy  the  cause  of 
action,  hut  merely  affects  the  remedy.  H 
not  specially  plestded  by  the  debtor,  when 
the  claim  is  sued  on,  judgment  would  go 
agfainBt  him.  The  defense  is  personal  and 
waived  by  a  failure  to  plead. ,  In  view  of  the 
nature  of  the  defense  there  is  left  in  the 
creditor  a  subsisting  cause  of  action  in  spite 
of  the  running  of  the  statute.  He  is  there- 
fore a  party  in  interest,  ever  thereafter,  in 
resisting  the  discharge.  Again,  when  the 
specification-  of  objection  was  filed  by  the 
creditor,  the  statute  had  not  run.  He  was 
then  a  party  in  interest,  and  it  seems  to  me 
the  time  as  of  which  this  interest  is  to  be 
determined  is  the  time  of  the  beginning  of 
the-opposition  to  a  discharge." 

106.  See  discussion  under  Section  Sixty- 
three,  sub-heading  "  Debts  outlawed  by  stat- 
ute of  limitations." 

107.  In  re  Servis  (D.  C,  Jowa),  15  Am. 
B.  E.  271,  140  Fed.  222;  In  re  iMaples  (D.  C, 
Mont.),  5  Am.  B.  .R.  426,  106  Fed.  919; 
In  re  Main  (D.  C,  Iowa),  30  Am.  B.  R.  547, 
205  Fed.  421. 

Creditor  who  has  proved  claim. —  Although 
a  bankrupt  is  not  entitled  to  be  'discharged 
from  debts  fraudulently  contracted,  a  cred- 
itor who  has  proved'  a  claim  and  from  whom 
goods  have  been  obtained  by  bankrupt  under 
a  false  property  statement  in  writing,  may 
'  validly  ■  contest  bankrupt's  application  for 
a  discharge.  Matter  of  Reed  (D.  •<!!.,  Okl.), 
26  Am,  B.  R.  286,  191  Fed.  920. 

108.  In  re  Chandler  (O.  O.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  holding 
that  the  petition  should  show  that  the  peti- 
tioners have  at  the  time  provable  debts 
against  the  bankrupt  which  will  be  affected 
by  his  discharge;  In  re  Barrager  (D.  C, 
Iowa),  27  Am.  B.  E.  3«6,  191  Fed.  247,  hold- 
ing creditors  named  in  .the  bankrupt's  sched- 

23 


ules  are  prima  facie  creditors  entitled  to 
oppose  discharge. 

109.  In  re  Hendrick  (D.  C,  Ky.),  16  Am. 
B.  R.  218,  143  Fed.  647. 

110.  In  re  Levey  (D.  C,  N.  Y.),  13  Am. 
B.  R.  312,  133  Fed.  572;  In  re  Hockmian 
(D.  C,  Pa.),  30  Am.  B.  R.  921,  209  Eed. 
330. 

111.  In  re  Hockman  (D.  C,  Pa.),  30  Am. 
B.  R.  921,  209  Fed.  330. 

112.  Effect  of  authorization  of  trustee  to 
oppose  discharge. —  Under  section  14-b  of  the 
bankruptcy  act,  where  a  majority  of  the 
creditors  both  in  number  and  amount  have 
authorized  the  trustee  to  oppose  a  bankrupt's 
discharge,  he  is  entitled  to  exercise  the  same- 
rights  which  "parties  in  interest"  may  ex- 
ercise as  a  matter  of  course,  including  "  a 
reasonable  opportunity  to  be  fully  heard;  " 
and  the  right  to  exercise  such  authority  hav^ 
ing  been  granted  or  perfected  as  contem- 
plated bv  the  statute,  the  court  or  referee 
cannot  withhold  it  or  annex  conditions  which 
are  repugnant  to  its  free,  or  at  least  reason- 
able, exercise,  such  as  denying  him-  reim- 
bursement for  his  costs  and  reasonable  ex- 
penses and  imposing  the  condition  that  the 
final  settleftient  of  the  estate  shall  not  be 
dtelayed  for  more  than  sixty  days.  In  re 
Churchill  (D.  C.  Wis.),  28  Am.  B.  R.  603, 
19-7  Fed.  111. 

113.  In  re  Guilbert   (D.  C,  Pa.),  18  Am. 

B.  E.  830,  154  Fed.  676. 

114.  See  also  Supplementary  Forms,  No. 
Ill;  Hagar  &  Alexander's  Bankr.  Forms 
(2d  Ed.),  No.  274. 

Form  and  contents  of  specifications. —  In 
re  Peacock  (D.  C,  No.  Oar.),  4  Am.  B.  R. 
136,  101   Fed.  560;  In  re  Quaekenbush    (D. 

C,  N.  Y.),  4  Am.  B.  E.  274,  102  Fed.  282; 
In  re  Kaiser  (D.  C,  Minn.),  3  Am.  B.  E. 
767,  99  Fed.  689;  Matter  of  Brincat  (£>.  C, 
Ala.),  37  Am.  B.  K.  587,  233  Fed.  811. 
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specific  averments  of  facts ;  they  should  be  .pleaded  with  greater  particularity 
than  complaints  in  civil  actions;  indeed,  they  more  nearly  resemble  indict- 
ments, especially  if  the  commission  of  one  of  the  offenses  against  the  law  is 
relied  on,^^^  although  the  strict  rules  applicable  to  indictments  may  not 
apply. -^^^  Allegations  must  be  specific  and  of  such  a  character  that  their 
sufficiency  may  be  met  by  demurrer,   or  by  exceptions  analogous  to  those 


A  specification  of  objection  to  a  bank- 
rupt's discharge  alleging  that,  within  the 
four  months'  period,  the  bankrupts  trans- 
ferred, removed;  destroyed. or  concealed  their 
property,  with  intent  to  hinder,  delay  and 
defraud  their  creditors,  in  that,  about  a 
week  prior  to  the  filing  of  the  petition,  and 
at  other  times,  they  removed  and  concealed 
large  quantities  of  merchandise  in  a  certain 
house,  with  intent  to  hinder,  delay,  and'  de- 
fraud their  creditors,  is  suflicient.  Milgraum 
V.  Ost  (D.  C,  Pa.),  12  Am.  B.  K  306,  129 
Fed.  827. 

Where  the  written  specifications  are  that 
the  bankrupt  has  "  concealed  part  of  his 
effects  from  the  court,"  and  has,  "  in  con- 
templation of  becoming  a  bankrupt,  made 
payments,  transfers,  and  assignmen'ts  of  his 
property  for  the  purpose  of  preferring  a 
creditor  having  a  claim  against  him,  '  and 
to  prevent  the  same  from  coming  into  the 
hands  of  the  trustee,  such  specifications  are 
noj;  suflBciently  definite  and'  are  too  vague 
and  general  to  prevent  the  discharge  of  the 
bankrupt.  In  re  Hixon  (D.  C,  Iowa),  1 
■Am.  B.  R.  610,  93  Fed^  440. 

An  allegation  that  said  bankrupts,  with 
intent  to  conceal  their  financidl  wjndition, 
did  destroy,  through  the  agency  of  their 
regularly  authorized  bookkeeper,  canceled 
checks  drawn  by  them,  and  also  the  check 
•stubs,  from  which  such  condition  might  be 
ascertained,  is  sufficiently  specific.  God- 
sehalk  Co.  v.  Sterling  (CO.  A.,  3d  'Oir.), 
12  Am.  B.  E.  302,  129  Fed.  580.  But  it  has 
been  held)  that  a  specification  of  objection  to 
a  bankrupt's  discharge  that  said  bankrupts, 
with  inten't  to  conceal  their  financial  con- 
dition, have  destroyed,  concealed,  or  failed 
to  keep  books  of  account  or '  record,  from 
which  such  condition  might  be  ascertained, 
is  insufiicient,  because  it  follows  the  words 
of  the  statute.  Milgraum  v.  Ost  (D.  0., 
Pa.),  12  Am.  B,  K.  306,  129  Fed.  827. 

Criminal  concealment.  —  'Specifications 
must  aver  scienter  and  all  essential  faicts 
necessary  to  establish  the  commission  of  the 
crfTense.  In  re  Kaiser  (D.  C,  Minn.),  3  Am. 
B.  R.  767,  99  Fed.  689;  Matter  of  Wetmore 
(Ref.,  N.  Y.),  6  Am.  B.  B.  703. 

115.  Clear,  positive  and  direct. —  Specifica- 
tions in  opposition  to  a  bankrupt's  applica- 
tion for  a  discharge,  and  the  proofs  in  sup- 
port thereof,  should  be  clear,  positive,  and 
direct.  The  opposing  creditor  or  creditors 
must  distinctly  allege  and  prove  one  or  more 
of  th«  statutory  grounds  for  refusing  a  dis- 


charge. In  re  (MroGurn  (D.  C,  Nev.),  4  Am. 
B.  E.  458,  102  Fed.  743.  'See  also  In  re 
Thomas  (D.  'C,  Iowa),  1  Am.  B.  R.  515,  92 
Fed.  912;  In  re  Holman  (D.  C,  Iowa),  1  Am. 
B.  R.  600,  92  Fed.  512;  In  re  Hixon  (D.  C, 
Iowa),  1  Am.  B.  R.  610,^3  Fed.  440;  In 
re  Hirsch  (D.  C,  Tenn.),  2  Am.  B.  R.  715, 
96  Fed.  468;    In   re  Kaiser    (D^  C,  Minn.), 

3  Am.  B.  R.  767,  99  Fed.  689;  In  re  Pea- 
cock (D.  C,  No.  lOar.),  4  Am..  B.  R.  136, 
101  Fed.  560;   In  re  McGurn   (D.  'C.,  Nev.), 

4  Am.  B.  R.  459,  102  Fed.  743;  In  re 
Quackenbush  (D.  C,  N.  Y.),  4  Am.  B.  R. 
274,  102  Fed.  282;  In  re  Gross  (Ref.,  N. 
Y.),  5  Am.  B.  R.  271;  In  re  Wolfensohn 
.(Ref.,  N.  Y.),  5  Am.  B.  R.  60;  Matter  of 
iWetmore  (Ref.,  N.  Y.),  6  Am.  B.  R.  703; 
In  re  Idzall  (D.  C,  Iowa),  2  Am.  B.  R.  741, 
96  Fed.  314;  In  re  Griffin  Bros.  (D.  'C,  Ala.), 
19  Am.  B.  R.  78,  154  Fed.  537;  In  re  Main 
,(D.  C,  Iowa),  30  Am.  B.  R.  547,  206  Fed. 
421,  citing  text. 

116.  In  re  Blaloek  (D.  C,  So.  Oar.),  9  Am. 

B.  R.  266,  118  Fed.  679. 

Criminal  indictment. —  Where  the  offense 
is  one  prohibited  by  §  29  of  the  act  the  alle- 
gations should  be  set  forth  with  substan- 
tially the  exactness  tff  a  criminal  indict- 
ment. Matter  of  Wetmore  (Ref.,  N.  Y.), 
6  Am.  B.  R.  703;  In  re  Hirsch  (D.  C, 
Tenn.),  2  Am.  B.  R.  715,  96  Fed.  468;  In  re 
Quackenbush  (D.  C,  N.  Y.)^  4  Am'.  B.  R. 
274,  102  Fed.  282.  So  far  as  the  specifica- 
tions charge  or  attempt  to  charge  the  com- 
mission of  a  crime,  they  must  state  facts 
showing  the  commission  of  the  crime  with 
substantially  the  same  particularity  and 
exactness  required  in  an  indictment.  In  re 
■Levey  (I>.  0.,  N.  Y.),  13  Am.  B.  R.  312,  133 
'Fed.  572.  Even  if  not  required  to  be  as 
specific  as  indictments,  they  should,  where 
based  upon  acts  made  criminal  by  the  bank- 
'ruptoy  act,  be  so  specific  and  of  such  a 
'character  that  their  sufficiency  may  be  met 
by  demurrer  or  by  exceptions.  Matter  of 
White  (D.  C.,  Ore.),  34  Am.  B.  R.  803,  222 
Fed.  688. 

Perjury;  sufficiency  of  specifications. — 
Where  perjury  is  relied  upon  as  an  objection 
to  the  confirmation  of  a  composition,  it 
should  be  charged  with  substantially  the 
same  particularity  and  exactness  as  would 
be  required  in  an'  indictment.  The  specifica- 
tions should'  set  forth  the  testimony  alleged 
to  be  false,  together  with  the  facts  relied  on 
to  prove  its  falsity.     Matter  of  Reivkin   (D. 

C,  Conn.),  33  Am.  B.  R.  170,  216  Fed.  218. 
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allowed  in  equity ;"''  mere  general  averments  are  not  sufficients^*  If  they 
fail  to  allege  any  fact  which  by  any  construction  would  be  deemed  ground 
for  denying  a  discharge,  they  will  be  disregarded  although  not  excepted  to."* 
The  specifications  should  allege  that  the  objecting  creditor  will  be  affected  by 
the  discharge,  and  is  therefore  interested  iu  defeating  it.^"  It  is  also  neces- 
sary for  the  petitioners  to  aver  in  their  application  the  facts  showing  their 
freedom  from  laches.'^^s  The  exact  language  of  the  statute  should  not  be  used 
except,  possibly,  in  the  case  of  failure  to  keep  books  of  accounts.  ■'^^  If  vague 
or  general,  or  merely  asserting  acts  which  would  render  certain  debts  not  dis- 
chargeable, but  not  affect  the  right  to  a  discharge  proper,  the  specifications 
will  be  disinissed.^^  Two  grounds  of  objection  should  not  be  included  in  one 
specification.^*  Mere  conclusions  of  law  and  alternative  general  averments 
are  not  sufficient. ''^^  Nor  aje  facts  alleged  upon  mere  information  and  belief. -^^^ 
The  rule  has  been  stated  to  be  that  facts  relied  on  to  prevent  a  discharge 
must  be  pleaded  with  sufficient  certainty  of  detail  to  appraise  the  bankrupt 
of  the  charge  be  has  to  meet  and  to  enable  the  court  to  understand  the  issue" 
to  be  examined  and  determined. ■^^'^ 


117.  In  re  Troeder  (C.  C.  A.,  1st  Oir.),  17 
Am.  B.  R.  723,  150  Fed.  710;  Matter  of 
White  (D.  C.  Ore.),  34  Am.  B.  R.  803,  222 
Fed.  688,  citing  text. 

118.  In  re  Steed  (D.  C,  No.  Car.),  6  Am. 
■B.  R.  73,  107  Fed.  682;  In  re  Peek  (D.  C, 
'Conn.),  9  Am.  B.  R.  747,  120  Fed.  972;  In  re 
Parish  (D.  C,  Iowa),  10  Am.  B.  R.  548,  122 
Fed.  553 ;  In  re  Chandler  ( C.  C.  A.,  7th  Cir. ) , 
14  Am.  B.  R.  512,  138  Fed.  637 ;  In  re  Servis 
(D.  C,  Iowa),  15  Am.  B.  R.  271,  140  Fed. 
222. 

General  averments. —  Specifications  of  ob- 
jections to  a  bankrupt's  discharge,  in  gen- 
eral terms  following  the  language  of  the 
statute,  should  be  ordered  amended  or  made 
more  specific,  provided  an  objection  thereto 
is  taken  before  trial;  but  where  a  motion  to 
amend  is  not  made  until  after  witnesses  have 
been  called  and  it  is  apparent  'that  the  bank- 
rupt will  not  be  afi'ected  by  surprise  or 
prejudice  by  proceeding  upon  the  speeiftoa- 
tions  as  they  stand,  it  is  not  error  to  deny 
the  motion  until  the  testimony  is  heard 
which  might  supply  the  deficiency.  In  re 
Mintzer  (D.  C,  N.  Y.),  28  Am.  B.  R.  743, 
197  Fed.  648. 

119.  In  re  McCarthy  (D.  C,  N.  Y.),  22 
Am.  B.  B.  499,  170  Fed.  859. 

120.  In  re  Servis  (D.  C,  Iowa),  15  Am. 
B  R  271,  140  Fed.  '222;  In  re  Brown  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  R.  252,  112  Fed.  49. 

121.  In  re  Griffin  Bros.  (D.  C,  Ala.),  19 
Am.  B.  R.  78,  154  Fed.  537. 

122.  In  re  MdNamara  ( Ref .,  N.  Y.) ,  2  Am. 
B.  R.  566;  In  re  Hirseh  <D.  C,  Tenn.),  2 
Am.  B.  R.  715,  96  Fed.  468;  In  re  Levey  (D. 

^C  N.  Y.),  13  Am.  B.  R.  317,  133  Fed.  572; 
In'  re  Wetm'ore  (D.  C,  N.  Y.),  6  Am.  B.  R. 
704,  99  Fed.  703;  In  re  Oondict,  Fed.  Cas. 
3,094 ;  Matter  of  Eemmers  ( C.  0.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  173  'Fed.  484;  Mil- 
graum  v.  Ost  (B.  C,  Pa.),  12  Am.  B.  R. 
306,  129  Fed.  827. 


123.  In  re  Hixon  (D.  C,  Iowa),  1  Am. 
B.  R.  610,  93  Fed.  440;  In  re  Holman  (D. C, 
Iowa),  1  Am.  B.  R.  600,  92  Ted.  512;.  In  re 
Shepherd,  2  N.  B.  N.  Rep.  1,020;  In  re  Hi" 
'Fed.  Cas.  6,482;  In  re  Bellis,  Fed.  Cas.  1,275. 
Compare  Bragassa  v.  St.  Louis  Cycle  (C.  C. 
A.,  5th  Cir.),  5. Am.  B.  R.  700,  107  Fed.  77; 
In  re  Blalock  (D.  C,  Sb.  Oar.),  9  Am.  B.  R. 
266,  118  Fed.  679;  In  re  Parish  (D.  C, 
Iowa),  10  Am.  B.  ,R.  548,  122  Fed.  553;  In  re 
Servis  (D.  C,  Iowa),  15  Am.  B.  R.  271,  140 
Fed.  222, 

124.  Matter  of  Wetmore  (Ref.,  N.  Y.), 
6  Am.  B.  R.  703,  holdiing  a  charge  that  the 
bankrupt  made  a  false  oath  in  the  proceed- 
ing, and  that  he  concealed  assets  from  tie 
trustee,  objectionable. 

125.  In  re  Quackenbush  (D.  C,  N.  Y.), 
4  Am.  B.  R.  274,  102  Fed.  282;  In  re  Main 
(D.  C.  la.),  30  Am.  B.  R.  547,  205  Fed.  421. 

126.  Matter  of  W'hite  (D.  C,  Ore.),  34  Am. 
B.  R.  803,  222  Fed.  688. 

127.  Matter  of  Remmers  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  81,  173  Fed.  484, 
citing  In  re  MJoNamara  (Ref.,  ^.  Y.),  2  Am. 
B.  R.  566;  In  re  Milgraum  (D.  C),  12  Am. 
B.  R.  306,  129  Fed.  82T;  In  re  Thomas  (D. 
C),  1  Am.  B.  R.  515,  92  Fed.  912;  In  re 
Holman  (D.  C),  1  Aim.  B.  R.  600,  92  Fed. 
512. 

Information  to  bankruptcy  and  court. — 
Specifications  should  distinctly  allege  the  par- 
ticular grounds  relied'  upon  to  defeat  the  dis- 
charge, so  as  to  advise  (1)  the  bankrupt  of 
the  grounds  relied  upon,  in  orider  that  'he 
miay  prepare  to  m'cet  the  same,  and  ( 2 )  the 
court  of  the  is^ue  to  be  tried,  and  should 
also  allege  facts  showing  that  the  party 
filing  the  specifications  will  be  affected  by 
the  discharge  and  is  therefore  interested  in 
defeating  the  same.  In  re  Servis  (D.  C, 
Iowa),  15  Am.  B.  .R.  271,  140  Fed.  222;  In  re 
Wolfensohn  (Bef.,  N.  Y.),  5  Am.  B.  R.  60. 
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(II)  "Knowingly  and  fraudulently"  committed  act. —  Where  it  is  charged 
liiat  the  bankrupt  has  committed  an  act  punishable  by  imprisonment  ■under 
the  bankrupt  act  it  must  be  alleged  to  have  been  done  "  knowipgly  and  fraudu- 
lently," ^^^  but  specifications  m.ay  be  amended  so  as  to  allege  liiat  the  acts 
complained  of  were  knowingly  and  fraudulently  committed;^*  This  require- 
ment applies  where  the  act  alleged  consists  of  the  concealment  of  property  ^^^  or 
of  making  a  false  oath  in  the  proceedings. "^'^ 

(III)  Concealment  or  transfer  of  property. —  The  allegations  of  the  acts 
alleged  as  constituting  should  be  specific  as  to  the  circumstances  of  the  con- 
cealment or  transfer. ■'^^  Where  property  has  been  fraudulently  transferred 
or  concealed  the  specifications  should  disclose  a  description  of  the  property, 
together  with  the  names  of  the  persons  holding  the  title,  the  time  of  the  trans- 
fer and  any  other  facts  necessary  to  identify  the  transaction.^* 


128.  In  re  Blalock  (D.  C,  So.  Car.),  9  Am. 
B.  R.  266,  118  Fed.  679;  In  re  Peck  (D.  C, 
Ct.),  9  Am.  B.  E.  747,  120  Fed.  972;  In  re 
Patterson  (D.  C,  N.  Y.),  10  Am,  B.  R.  371, 
121  Fed.  921;  In  re  Levey  (D.  C,  N.  Y.), 
13  Am.  B.  R.  312,  133  Fed.  572;  In  re  Taplin 
(D.  C,  la.),  14  Am.  B.  R.  360,  135  Fed. 
861. 

Where  concealment  of  true  financial  con- 
dition is  alleged,  and  there  is  no  allegation 
as  to  knowledge  of  fraudulent  intent,  the 
specification  is  insiufBcient.     In  re  Wetmore 

(Ref.,  N.  Y.),  6  Am.  B.  R.  703.  Where  the 
allegation  is  that  the  "bankrupt  has  con- 
cealed assets,  it  must  he  alleg«i  that  such 
concealment  was  "  knowingly  and  fraudu- 
lently" done.  Property  should  be  described 
in  such  a  manner  that  it  may  he  clearly 
identified;  specifications  should  not  he  used 
as  a  dragnet  or  a,er  a  cover  for  a  fishing  ex- 
cursion." In  re  Mudd  (D.  C,  Mo.),  5  Am. 
B.  R.  242,  105  Fed.  348.    gee  also  In  re  Peck 

(D.  C.,  Oonn.),  9  Am.  B.  R.  747,  120  Fed. 
97-2;  In  re  Hirsch  (D.  C,  Tenn.),  2  Am. 
B.  R.  715,  96  Fed.  468;  In  re  Ad'ams  (D.  C, 
N.  Y.),  22  Am.  B.  R.  613,  171  Fed.  599. 

129.  In  re  Knaszak  (D.  C,  N.  Y.),  18  Am. 
B.  R.  187,  151  Fed.  503. 

130.  In  re  Taplin  (D.  C,  la.),  14  Am.  B. 
R.  360,  135  Fed.  861;  In  re  Pierce  (D.  C, 
N.  Y.),  4  Am.  B.  R.  554,  103  Fed.  64;  In  re 
Adiams  (D.  C.,  N.  Y.),  22  Am.  B.  R.  613, 
171  Fed.  599;  In  re  Griffin  Bros.  (D.  C, 
Ala.),  19  Am.  B.  R.  79,  154  Fed.  537. 

131.  In  re  Patterson  (D.  C,  N.  Y.) ,  10  Am. 
B.  R.  371,  121  Fed.  921;  Matter  of  Agnew  & 
Sherman  (D.  C,  N.  Y.),  35  Am.  B.  R.  709, 
225  Fed.  650. 

132.  Matter  oif  Agnew  &  Sherman  (D.  C, 
N.  Y.),  35  Am.  B.  R.  709,  225  Fed.  650;  In 
re  Griffin  Bros.  (D.  C,  Ala.),  19  Am.  B.  R. 
79,  154  Fed.  537;  In  re  Parish  (D.  C,  la.), 
10  Am.  B.  R.  548,  122  Fed.  553 ;  In  re  Hixon 
(D.  C,  la.),  1  Am.  B.  R.  610,  93  Fed.  440, 
holding  that  where  the  written  specifica- 
tions are  that  the  bankrupt  has  "  concealed 
part  of  his  effects  from  the  court,''  and  has, 
"  in  contemplation  of  becoming  a  bankrupt, 
maxie  payments,  transfers,  and  assignments 
of  his  property  for  the  purpose  of  preferring 
a  creditor  having  a  claim  against  him,  and 


to  prevent  the  same  from  coming  into  the 
hands  of  the  trustee,"  they  are  too  vague  and 
general  to  prevent  the  discharge  of  the  bank- 
rupt.   , 

Specifications  as  to  time  and  place. —  A 
specification  of  objection  to  bankrupts'  dis- 
charge alleging  that,  within  the  four  months' 
period,  the  bankrupts  transferred,  removed, 
destroyed,  or  concealed  their  property,  with 
intent  to  hinder,  delay,  and  defraud!  their 
creditors,  in  that,  about  a  week  prior  to 
the  filing  bf  the  petition,  and  at  other 
times,  they  removed  and  concealedi  large 
quantities  of  merchandise  in  a  certain  house, 
with  intent  to  hinder,  delay  and  defraud 
their  creditors,  and  thereafter,  on  a  certain 
day,  removed  and  concealed  other  large  quan- 
tities of  merchandise  from  their  place  of 
business  with  like  intent,  is  sufficiently  spe- 
cific. In  re  Milgraum  v.  Ost  (D.  C.,  Pa.), 
12  Am.  B.  R.  307,  129  Fed.  827. 

133.  In  re  Parish  (D.  C.,  Iowa),  10  Am. 
B.  R.  548,  122  Fed.  553. 

Description  of  property. —  Specifications  of 
objections  to  a  bankrupt's  discharge,  alleging 
the  concealment  of  assets,  should  specify 
what  property  was  concealed',  and  w'hen,  with 
some  reasonable  degree  of  certainty.  Matter 
of  Agnew  and  Sherman  (D.  C,  N.-  Y.),  35 
Am.  B.  R.  70«,  225  Fted.  650. 

A  specification  in  opposition  to  a  bank- 
rupt's dischiarge,  which  alleges  that  the  bank- 
rupt has  concealed  a  large  amount  of  mer- 
chandise and  groceries,  does  not  sufficiently 
describe  the  property.  Matter  of  White 
(D.  C,  Ore.),  34  Am.  B.  R.  803,  222  Fed. 
688. 

Placing  property  in  hands  of  strangers. — 
If  a  person,  before  a  petition  in  bankruptcy 
is  filed  by  him  or  against  him,  in  con- 
templation' thereof,  puts  property  out  of  his 
hands,  intending  to  put  it  beyond  the  reach 
of  his  creditors  and  retain  title,  so  that  at 
some  future  time  lie  may  reclaim  it,  and  he 
commences  such  concealment  prior  to  the 
filing  of  a  petition,  and  continues  it  there- 
after and  during  the  pendency  of  such  bank- 
ruptcy proceedings,  failing  to  disclose  the 
truth  to  his  trustee,  and  then  aids  in  its  con- 
eealmient  by  transfer  to  or  through  others, 
specifications  of  objections  to  a  discharge  so 
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(IV)  False  statement  to  secure  credit. —  Where  it  is  alleged  as  a  ground  of 
opposition  that  the  bankrupt  has  made  a  materially  false  statement  upon  which 
he  obtained  credit,  the  substance  or  part  of  the  statement  alleged  to  be  false 
must  be  set  forth  clearly  and  specifically.^*  Not  only  must  the  false  representa- 
tion be  set  out  but  the  name  of  the  person  alleged  to  have  been  defrauded  must 
be  given.^^^ 

(V)  Failure  to  keep,  or  destruction  or  concealment  of  hoohs. —  Ordinarily 
the  bankrupt  knows  whether  he  has  kept,  destroyed  or  concealed  books  of 
accounts.  The  creditor  may  not  be  expected  to  Imow  more  than  that  proper 
books  of  accounts  have  not  been  delivered  to  the  bankrupt's  trustee,  hence  it 
is  not  required  to  allege  this  offense  with  the  same  particularity  as  the  other 
offenses. ^^®  The  language  of  the  statute  is  sufficient  to  serve  the  purpose  of 
giving  notice  to  the  offender  of  the  particular  conduct  which  is  charged  against 
bim  as  an  offense.-'*^ 

(5)  Amendment  op  specifications. — Amendments  to  correct  error  due 
to  mistake  or  accident  are  usually  allowed,  if  asked  at  any  time  prior  to  the 


alleging,  will  be  deemed  sufficient.  Matter  of 
A^new  and  Sherman  (D.  C,  N.  Y.),  35  Am. 
B.  R.  709,  225  Fed.  650. 

134.  Godshalk  Co.  v.  Sterling  (C.  C.  A., 
3d  Ci».),  12  Am.  B.  R.  302,  129  Fed.  580; 
In  re  Main  (D.  C,  la.),  30  Am.  B.  R.  547, 
205  Fed.  421. 

135.  Matter  of  Napier  (D.  €.,  Ky.,  iR«f.), 
23  Am.  B.  R.  560;  In  re  Levey  (D.  C, 
N".  Y.),  13  Am.  B.  R.  312,  133  Fed.  572. 

136.  General  allegation  as  to  failure  to 
keep  books  or  to  conceal  or  destroy  them, 
held  sufScient.  Godshalk  v.  Sterling  (C.  C. 
A.,  3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
In  re  Brod  (D.  C,  Ga.),  21  Am.  B.  R.  426, 
166  Fed.  1011;  In  re  Ginsburg  (D.  C,  Pa.), 
12  Am.  B.  R.  459,  130  Fed.  627. 

Concealment  of  oi  failure  to  keep  books; 
sufficient  allegations. —  Objections  to  a  bajik- 
rupt's  discharge  upon  the  ground  that  he 
"  concealed  or  failed  to  have  kept  books 
of  account  or  the  records  from  which  his 
financial  condition  might  be  ascertained," 
and  that  "whiile  under  examination  under 
oath  before  the  referee  he  failed'  to  show 
what  he  did  or  had'  done  with  money  which 
he  alleged  to  have  borrowed  from  his  sister- 
in-law,"  naming  her,  are  sufficiently  specific. 
In  re  Randall  (D.  C,  Pa..),  20  Am.  B.  R. 
305,  159  Fed.  298. 

Where  a  bankrupt  testifies  that  he  "kept 
no  books  of  account,  an  objection  to  the 
granting  of  his  discharge,  following  the 
words  of  the  statute,  that  he  failed'  to  keep 
books  of  account  or  records  from  which  his 
financial  condition  might  be  ascertained 
"with  intent  to  conceal  his  true  financial 
condition  and  in  contemplation  of  bank- 
ruptcy" is  sufficient.  But  this  form  of  ob- 
jection, following  the  language  of  the  stat- 
ute, may  be  criticised,  in  that  it  is  impos- 
sible to  tell  whether  an  utter  failure  to  keep 
books  is  intended  to  be  dharged,  or  whether 
the   books   that  were  kept   are   insufficient 


to  show  the  true  condition  of  the  bank- 
rupt's property.  In  re  Lewis  (D.  C,  N.  Y.), 
20  Am.  B.  R.  711,  163  Fed.   137. 

In  the  ,case  of  In  re  Magen  B*os.  Co.  (C. 
C.  A.,  3d  'Cir.).,  27  Am.  B.  R.  729,  192  Fed. 
883,  the  court  said:  "Whether  a  bankrupt 
has  kept  such  accounts,  and,  if  so,  whether 
he  retains,  conceals,  or  destooys  them,  is  a 
matter  peculiarly  within  his  own  knowledge 
and  which,  in  the  nature  of  things,  a  crei- 
itor  ordinarily  does  not  know.  All  he  does 
know  is  that  the  bankrupt  has  not  sur- 
rendered such  books)  to  the  trustee.  Now 
the  purpose  of  a  specification'  is  to  fairly 
apprise  the  bankrupt  of  such  matters  ini  bar 
of  his  discharge  as  will  he  insisted  upon, 
in  order  that  he  may  be  able  to  meet  them. 
Such  matters  are  not  to  be  specified  with 
the  exactness  and  formality  required  in  in- 
diotmenits,  but  only  in  such  substantial  form 
as  will  fairly  inform  one  of  the  charges  made 
against  Mm.  But  where,  as  in  the  case  of 
books  of  account,  the  bankrupt  in  the  very 
nature  of  things,  and  he  alone  already  knows 
what  books  he  did  or  did  not  keep,  and'  the 
cred'itoi'  does-  not  know,  except  as  he  infers 
their  non-existence,  concealment,  or  destruc- 
tion from  the  fact  of  their  non-delivery  to 
the  trustee,  it  would  seem  that  a  specifica- 
tion following  the  language  of  the  statute 
and  covering  non-keeping,  concealment,  or  de- 
struction suffidiently  andl  fairly  apprises  the 
bankrupt  of  the  matter  insisted  upon  in 
that  respect."  Citdng  Godshalk  v.  Sterling 
('C.  C.  A.,  3d  Oir.),  12  Am.  B.  R.  302,  129 
Ted.  580,  64  C.  C.  A.  148. 

137.  In  re  Hirscb    (D.   C,  Tenn.),  2  Am. 

B.  R.  715,  96  Fed.  468;  In  re  Ginsfourg   (D. 

C,  Pa.),  12  Am.  B.  R.  459,  130  Fed.  627; 
In,  re  Batterson  (D.  C,  N.  Y.),  10  Am.  B. 
R.  371,  121  Fed.  921;  Milgraum  v.  Ost  (D. 
C,  Pa.),  17  Am.  B.  R.  306,  129  Fed.  827; 
In  re  Brod  (D.  C,  Oa.),  21  Am.  B.  K.  426, 
166  Fed.  1,011. 
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sulmiission  of  the  case.^^®  It  has  even  been  held  that  under  certain  ciroum- 
stanoes  they  may  be  denied  to  conform  to  the  proofs. ^^®  Application  should 
be  made  to  the  judge;  a  referee  having  no  power  to  graait  such  amendments.-'**' 
Leave  to  amend  vague  and  indefinite  specifications  of  objections  may  be 
granted."^  Where  the  original  specifications  allege  fraudulent  false  repre- 
sentations as  grounds  of  opposition,  an  amendment  is  permissible  to  set  up 
another  instance  of  such  representations,  where  there  is  nothrng  to  suggest 
laches  or  oversight.^*^  Specifications  of  objections  to  a  bankrupt's  discharge 
may  be  amended,  in  the  discretion  of  the  court,  after  the  expiration  of  the  ten 
days  allowed  by  General  Order  XXXIII,  for  the  filing  thereof,"^  provided 
the  proposed  amendment  does  not  present  a  new  issue  or  set  up  new  matter 
constituting  an  additional  or  separate  objections  to  the  discharge,^**  The 
specifications  as  amended  nxust  merely  amount  to  an  enlargement  of  the  orig- 
inal, and  if  "they  exceed  this  they  are  not  entitled  to  come  in."®   Amendments 


138.  In  re   QuackeribuBh    (D.    C,   N.   Y.), 

4  Am.  B.  R.  274,  102  Fed.  282;  In  re  Oarley 
(C.  C.  A., -3d'  Cir.),  8  Am.  B.  R.  720,  117 
Fed.  130;  In  re  Hixon  (D.  C,  Iowa),  1  Am. 
B  IE.  610,  93  Fed.  440;  In  re  Morgan  (D. 
C,  Ark.),  4  Am.  B.  R.  402,  101  Fed.  982; 
In  re  Oabome  (C.  C.  A.,  1st  Cir.),  8  Am. 
B.  R.  165,  115  Fed.  1;  In  re  Glass  (D.  C, 
Tenn.),  9  Am.  B.  R.  391,  119  Fed.  509; 
Matter  of  Soloway  &  Katz  (€.  C.  A.,  2d 
Cir.),  32  Am.  B'.  R.  234,  211  Fed.  333.  See 
Am.  Bankr.  Dig.,  §  1044. 

Knowingly  and  fraudulently  committed. 
— lAn  amendment  to  specifications  may  be 
allowed  so  as  to  allege  that  the  acts  com- 
plained of  were  knowingly  and  fraudulently 
committed.  In  re  Knaskaz  (D.  C,  N.  Y.), 
18  Am.  ,B.  R.  187,  151  Fed.  503.  Such  an 
amendment  may  be  made  nrnic  pro  tunc. 
In  re  Pierce  (D.  C,  N.  Y.),  4  Am.  B.  R. 
554,  103  Fed.  64;  In  re  Bemis  (D.  C,  N.  Y.), 

5  Am.  B.  R.  36,  104  Fed.  672. 

In  cases  of  mistake  or  accident  the  courts 
are  extremely  liberal  in  permitting  amend- 
ments. In  re  Gross  (Ref.,  iN.  Y. ),  5  Am.  B. 
R.  271. 

Laches. — Where  a  creditor,  nineteen 
months  after  filing  its  objections  to  the  bank- 
rupt's discharge  and  fifteen  months  after 
closing  its  case,  presents  a  petition  alleging 
more  in  detail  but  in  substance  the  same 
transactions  em'bodied  in  the  dbjections  of 
another  creditor  with  whom  it  united  in  a 
single  joint  motion,  whereby  the  specifica- 
tions of  both  were  referred  to  a  special 
master,  a,  refusal  of  the  district  judge  to 
allow  such  additional  specifications  to  be 
filed  is  a  proper  exercise  of  judicial  discre- 
tion. Kentucky  National  Bank  v.  Oarley  (C. 
C.  A.,  3d'  Cir.),  10  Am.  B.  !R.  375,  121  Fed. 
822. 

Wiien  creditors  delay  the  hearing  upon  aji 
application  for  a  discharge  by  reason  of  their 
insuflficient  objections  thereto,  it  rests  largely 
in  the  sound  discretion  of  the  court  as  to 
whether  or  not  amendments  to  such  specifi- 
cations shall  be  permitted.  In  re  Mudd  (t). 
C,  Mo.),  5  Am.  B.  R.  242,  105  Fed.  348. 

139.  In  re  Lesser  (D.  C,  N.  Y.),  5  Am. 
B.   R.    330,    108    Fed.    205;    In    re    Knaazak 


{T>.  C,  N.  Y.),  18  Am.  B.  R.  187,  151  Fed. 
503. 

Amendments  to  conform  to  proof. — ^Where 
specifications  of  objections  to  bankrupt's  dis- 
charge charged'  concealment  of  and  failure  to 
account  for  assets  and  ^the  withholding  of 
property  from  their  schedules  in  certain 
amounts;  the  failure  of  the  trustee  to  prove 
the  whole  amount  alleged  is  immaterial  in 
pas^nig  upon  the  bankrupt's  right  to  be  dis- 
charged, but  the  specifications  may  be 
amended'  to  conform  to  the  proof  Matter  of 
Magen  (D.  C,  Pa.),  33  Am.  B.  R.  346,  218 
Fed.  692. 

140.  In  re  Wolfensohn  (Ref.,  N.  Y.),  5  Am. 
B.  R.  60;  In  Kaiser  (D.  'C,  Minn.),  3  Am. 
B.  R.  767,  99  Fed.  689;  In  re  Peck  (D.  C, 
Oonin.),  9  Am.  B.  R.  747,  120  Fed.  972.  For 
form  of  petition  for  amendmemt  of  specifloa- 
tions,  see  Hagar  &  Alexander's  Bankr.  Forms, 
(2d  ed.).  Form  No.  276. 

141.  In  re  Wittenberg  (D.  C.,  Pa.),  20  Am. 
B.  R.  398,  160  Fed.  991. 

142.  Matter  of  Pechin  (D.  C,  Pa.),  34  Am. 
B.  R.  721,  225  Fed.  798. 

143.  In  re  Osborne  (C.  C.  A.,  1st  Cir.),  8 
Am.  B.  IR.  165,  115  Fed.  1;  In  re  Nathanson 
(D.  'C,  N.  Y.),  18  Am.  B.  R.  252,  152  Fed. 
585. 

144.  In  re  Johnson  (D.  C,  S.  Dak.),  27 
Am.  B.  R.  644,  192  Fed.  356;  In  re  Weston 
(C.  C.  A.,  2d  Cir.),  30  Am.  B.  R.  647,  206 
Fed.  281. 

145.  Defects  in  the  form  of  specifications, 
filed  with  a  referee,  may  be  cured  by  amend- 
ments, df  the  nature  of  the  objections  re- 
mains unchanged.  In  re  Hendrick  (D.  C, 
Conn.),  14  Am.  B.  R.  795,  138  Fed.  478. 

Lack  of  verification,  being  matter  of  form 
only,  may  be  supplied  by  amendment.  In  re 
Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244,  130  Fed. 
230;  In  re  Hanna  ('C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  843,  108  Fed.  238. 

Amendments  in  matter  of  substance,  after 
the  tim'B  within  whidh  objections  are  required 
to  be  filed,  are  only  allowaible  where  there  is 
already  a  record  sufficient  to  justify  it.  In 
re  Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244  130 
Fed.  230. 
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are  discretionary  with  the  district  courts,  and  are  reviewable  in  the  circuit 
court  of  appeals,  under  section  24-b  of  the  Bankruptcy  Act."®  Leave  to  amend 
should  not  be  granted  where  only  the  words  of  the  statute  are  used;"^ 

(6)  Waivee  of  defects.^ — ^All  objections  to  the  sufficiency  of  specifications 
are  waived  unless  made  before  trial;"*  unless  the  specifications  are  fatally 
defective  because  failing  to  show  some  jurisdicti-onal  requirement,  as,  for 
instance,  that  the  party  filing  them  is  a  party  in  interest."®  Lack  of  verifica- 
tion may  be  waived,^^  and  so  may  a  defect  consisting  of  a  failure  to  allege 
that  the  offense  was  committed  knowingly  and  fraudulently. ^^^ 

(7)  Exceptions  to  specifications. — Objections  to  the  form  of  specifica- 
tions not  taken  in  the  lower  court  cannot  be  raised  on  review. ^^^  The  bankrupt 
need  not  answer  ;-^^  the  issue  is  made  by  the  petition  and  the  specifications. 
He  may  file  exceptions  to  the  latter,  on  the  ground  of  insufficiency,  or  he  may 
answer  or  demur  if  he  chooses.-^^*  The  creditors  may  not  object  to  the  referee's 
report  because  he  failed  to  consider  the  bankrupt's  exceptions.^^® 


146.  Amendments  discretionary. —  An 
amendment  of  specifications  in  opposition  to 
a  dliseharge  is  a  matter  of  sound  discretion 
and   should   only  Tie   exercised   to  meet  tlie 

•  ends  of  justice.  In  re  Morgan  (D.  C,  Ark.), 
4  Am.  B.  R.  402,  101  Fed.  982. 

Where  no  laches  or  unfairness  on  the  part 
of  a  creditor  appears,  and  no  injustice  to 
the  bankrupt  or  unreasonable  delay  will  re- 
sult, amendmwits  to  specifiications  in  oppo- 
sition to  the  bankrupt's  discharge  should  he 
allowed  as  of  course.  In  re  Carley  ( C.  C  A., 
3d  dr.),  8  Am.  B.  R.  720,  117  Fed.  130. 

While  the  court  may  permat  the  objecting 
creditor  to  amend'  bis  specifications  so  as  to 
specifically  state  his  objections,  it  should  not 
do  «o  unless  it  is  apparent  that  the  party 
can  specify  facts,  and  that  hlie  failure  to  be 
specific  is  excusable.  In  re  Bfixon  (D.  C, 
Iowa),  1  Am.  B.  ,R.  610,  93  Fed.  440. 

147.  In  re  Bromley  (D.  C,  Pa.),  18  Am. 
B.  R.  227,  152  Fed.  493;  In  re  Pack  (D.  C, 
Conn.),  9  Am.  B.  R.  747,  120  Fed.  972. 

148.  In  re  Baldwin   (D.  C,  N.  Y.),  9  Am. 

B.  R.  591,  119  Fed.  796. 

Where  specifications  of  objection  are  in- 
suflSeiently  drawn,  objections  to  the  form  of 
the  specificafiions  are  waived  where  the  bank- 
rupt goes  into  the  hearing  without  making  a 
m'otion  to  dismiss  until  the  taking  of  the  tes- 
timon'y  is  completed.     Matter  of  Huber   (D. 

C,  N.  D.,  Ref.),  34  Am.  B.  R.  100. 

149.  In  re  Servi's  (D.  C,  Iowa),  15  Am. 
B.  R.  271,  140  Fed.  222. 

150.  Lack  of  verification. —  An  objection 
that  specifications  lack  verification  comes  too 
late  if  made  after  the  submission  of  the  case. 
In  re  Baerncopf  (D.  C,  Pa.),  9  Am.  B.  K. 
133,  117  Fed.  975;  In  re  Robinson  (D.  C, 
E.  I.),  10  Am.  B.  R.  477,  123  Fed.  844. 

Objection  to  the'  jurat  to  specifications  of 
objections  to  a  dliseharge  may  not  he  raised 
for  the  first  time  on  petition  for  review. 
Godschalk  Oo.  v.  Sterling  (C.  C.  A.,  3d'Cir.), 
12  Am.  B.  K.  302,  129  Fed.  580. 

151.  In  re  Osborne  (C.  C.  A.,  1st  Cir.),  S 
Am.  B.  R.  165,  115  Fed.  1. 


Failure  to  demur  or  object. —  Where  a  rule 
off  the  court  provides  that  when  specifications 
of  objections  are  filed,  and  no  demurrer  or 
motion  as  to  their  sufficiency  is  interposed, 
prior  to  the  hearing,  they  shall  be  deemed 
sufiiciemt  to  present  every  question  fairly  sug- 
gested thereby,  it  was  held  that  a  specification 
allying  a  fraudulent  transfer  and  that  the 
bankrupt  retained!  possession  of  the  property 
and  made  no  reference  thereto  in  bug  sched- 
ules, ia  sufiicient  to  raise  the  question  of  a 
secret  ownership  or  concealment.  In  reWake- 
field  (D.  C,  N.  Y.),  31  Am.  B.  R.  42,  207 
Fed.  180. 

152.  In  re  Headley,  2  N.  B.  N.  Rep.  684; 
In  re  Servis  (D.  C,  Iowa),  15  Am.  B.  R.  271, 
140  Fed.  222.  Form  of  exceptions  to  specifi- 
cations, see  Hagar  &  Alexander's  Bankr. 
Forms  (2d  ed.).  Form  No.  275. 

153.  In  re  Logan  (D.  C,  Ky.),  4  Am.  B.  E. 
525,  102  Fed.  876,"  holding  that  a  failure  to 
answer  does  not  justify  a  deniial  of  the  bank- 
rupt's dSacharge,  but  that  the  specifications  in 
opposition  must  be  established  by  proof.  In 
re  Crist  (D.  C,  Ala.),  9  Am.  E.  R.  1,  116 
Fed.  1007,  holding  that  the  bankrupt  need 
not  demur. 

.154.  In  re  Rosenfield,  !Fed.  Cas.  12,059. 
In  the  Western  District  of  Kentucky  wher-e 
specifications  of  objections  to  a  bankrupt's 
discharge  have  been  filed,  the  practice  is  to 
refer  the  application  for  discharge  to  a  referee 
to  'ascertain  and  report  the  facta  under  the 
third  clause  of  General  Order  in  Bankruptcy 
No.  12;  the  filing  of  objections  does  not  start 
a  new  case;  no  system  of  pleading  is  in  exist- 
ence in  such  case,  and  a  demurrer  taken  to 
the  specifications  of  objections  pending  the 
reference  and  eleven  days  thereafter  is  not  in 
harmony  with  the  practice  in  such  district, 
although  valid  grounds  of  objection,  even 
though  taken  by  demurrer,  will  not  be  dis- 
regarded by  the  court.  Matter  of  Daugherty 
(D.  0.,  Ky.),  26  Am.  B.  iR.  550,  189  Fed.  239. 
155.  Matter  of  Brockman  (D.  C,  Ky.),  21 
Am.  B.  R.  251,  168  Fed.  1015. 


360 


Discharges,  Wheh  Geanted. 


[§  14-b. 


c.  Creditor  proceeding  under  specifications  of  another  creditor. —  Creditors 
may  be  allowed,  in  the  discretion  of  the  court,  to  enforce  objections  filed  and 
abandoned  by  other  ereditors.^^®  And  a  claim  by  a  creditor,  whose  objec- 
tions to  a  discharge  are  held  to  be  insufB.oient,  of  the  right  to  proceed  under 
objections  filed  on  behalf  of  another  creditor  who  did  not  appeai"  on  the 
hearing  should  be  passed  upon  by  the  district  judge,  and  not  by  the  referee. ^^'^ 

d.  Verification  of  specifications. — Specifications  of  objection  "to  a  bankrupt's 
discharge  are  in  the  nature  of  pleadings  within  the  meaning  of  section  18-c 
of  the  bankruptcy  act  and  should  be  verified  ^^  in  order  to  prevent  frivolous 
objections  and  waste  of  time;^^®  although  it  has  been  held  that  lack  of  verifica- 
tion is  not  fatal,^*"  and  the,  omission  may  be  supplied  by  amendment, ^^^  at  any 
time  before  the  testimony  is  all  in  and  the  argument  commenced.^*^  An 
objection  that  there  was  a  failure  or  omission  of  verification  cannot  be  raised 
for  the  first  time  on  petition  for  review."^  Several  creditors  may  verify  the 
same  specifications.-^®*  A  verification,  made  by  the  attorney  or  agent  for  the 
objecting  creditor,  should  explain  why  the  oath  was  not  made  by  the  creditor 
himself.^®^  The  verification  should  be  in  the  form  prescribed  for  the  creditor's 
petition.  If  there  be  two  or  more  objecting  creditors  all  should  verify  the 
specifications.^®* 


156.  In  re  Houg'hton,  Fed.  Oas.  6,730,  10 
N.  B.  R.  337. 

157.  Matter  of  Wetmore  (Eef.,  N.  Y.),  6 
Am.  B.  R.  703. 

158.  Veriflcation  of  specifications. —  In  re 
Brown  (C.  C.  A.,  Sth  dr.),  7  Am.  B.  R.  252, 
112  Fed.  49;  In  re  Baerncopf  (D.  C,  Pa.), 
9  Am.  B.  R.  133,  117  Fed'.  975;  In  re  Gift 
(D.  €.,  Pa.),  12  Am.  B.  R.  244,  130  Fed.  230. 

159.  In  re  Brown  (C.  C.  A.,  5th  dr.),  7 
Am.  B.  R.  252,  112  Fed.  49. 

160.  In  re  Jamieson  (D.  C.,  111.),  9  Am.  B.  ' 
R.  681,  120  Fed.  697;  In  re  Brown  (C  C.  A., 
5th  Cir.),  7  Am.  B.  R.  252,  112  Fed.  49,  hold- 
ing that  a  ruling  of  the  district  judge  requir- 
ing a  positive  verification  to  the  specifications 
of  objections  is  not  reviewable. 

161.  In   re  Meurer    (D.  C.,  Pa.),   15  Am. 

B.  R.  823,  144  Fed.  445;  In  re  Miller  (D.  C, 
Iowa),  27  Am.  B.  R.  606,  192  Fed.  730,  hold- 
ing that  the  verification  may  be  supplied  after 
the  specifijcations  were  filed;  In  re  Crift   (D. 

C,  Pa.),  12  Am.  B.  R.  244,  130  Fed.  230;  fn 
re  Hanna  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R. 
843,  168  Fed.  238,  holding  that  specifications 
filed  for  a  number  of  creditors  but  signed  and 
verified  only  by  an  agent  of  one  of  them,  may 
be  amended  so  as  to  permit  another  creditor 
to  sign  and  verify  them. 

162.  In  re  Baerncopf  (D.  C,  Pa.),  9  Am. 
B.  R.  133,  117  Fed.  975;  In  re  Miller  (©.  C, 
Iowa),  27  Am.  B.  R.  606,  192  Fed.  730. 

After  submission  of  the  case  to  the  court 
upon  evidence  which  fully  supports  and  veri- 
fies certain  of  the  specifications,  the  objection 
to  the  specifications  for  lack  of  verification  is 
too  late,  and  cannot  be  considered  as  a  sufii- 
cient  ground  for  dismissing  the  specifications 
and  granting  the  discharge.  In  re  Robinson 
(D.  C,  R.  I.) ,  10  Am.  B.  'R.  477,  123  Fed.  844. 

163.  Godschalk  v.  Sterling  (C.  C.  A.,  3d 
Cir.),  12  Am.  B'.  R.  302,  129  Fed.  580. 


164.  Milgraum  v.  Ost  (D.  C,  Pa.),  12  Am. 
B.  R.  306,  129  Fed.  827. 

165.  Veriflcation  by  attorney  or  agent. —  In 
re  Randall  (D.  C,  Pa.),  20  Am.  B.  R.  305, 
159  Fed.  298.  If  counsel  sign  and  swear  to 
specifications  the  reason  for  this  unusual 
practice  should  be  stated  so  that  the  court 
may  be  enabled  to  decide  whether  the  reason 
is  sufficient.  In  re  Baerncopf  (D.  C,  Pa.), 
9  Am.  B.  R.  133,  117  Fed.  975.  The  prac- 
tice which  forbids  attorneys  in  fact  or  at  law 
from  signing  and  swearing  to  specifications 
of  objectioois  to  a  bankrupt's  discharge  will 
be  departed^  from  only  in  exceptional  cir- 
cumstances. Milgraum  v.  Ost  (D.  C,  Pa.), 
12  Am.  B.  R.  306,  129  Fed.  827. 

Order  of  court  required. —  The  attorneys  or 
solicitors  or  other  agents  of  creditors  oppos- 
ing the  bankrupt's  discharge  will  not  be  al- 
lowed to  make  the  verification  to  the  specifi- 
cations in  opposition  unless  by  order  of  the 
court  allowing  the  oath  to  be  so  taken,  the 
reasons  therefor  appearing  in  the  order  and 
on  the  face  of  the  oath  itself.  In  re  Glass 
(D.  C,  Tenn.),  9  Am.  B.  R.  391,  119  Fed'. 
509. 

166.  Form  of  verification. —  See  form  No. 
3,  post.  In  re  Glass  (D.  C,  Tenn.),  9  Am. 
B.  R.  391,  119  Fed.  509. 

On  information  and  belief. —  An  affidavit 
to  specifications  of  objection  that  the  facts 
therein  stated  are  true  to  the  best  of  affiant's 
knowledge,  information  and  belief  is  suffi- 
cient. Melgraum  v.  Ost  (D.  C,  Pa.),  12  Am. 
B.  'R.  306,  129  Fed.  827. 

Verification  by  partnership.^  When  the 
opposing  creditor  is  a  partnership,  the  sig- 
nature of  the  firm  by  one  of  the  partners 
authorized  to  sign  the  firm  name  will  be 
sufficient,  and  may  be  verified  by  him  alone 
or  another  partner,  if  the  facts  be  known 
to  him  and  not  the  partner  signing  the  plead- 
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e.  Eeference  to  special  master. —  The  referee  being  denied  jurisdiction  to 
determine  discharges/*^  references  to  him,  not  as  referee,  but  as  special 
master  in  chancery  to  hear  and  report  on  the  facts,  are  quite  universal.^®*  The 
report  of  the  referee  is  advisory  only  and  the  court  is  not  bound  thereby. ^^ 
A  reference  may  be  made  to  a  person  other  than  the  referee,  as  in  other 
cases  in  equity."**  If  such  a  reference  is  ordered,  the  special  master  sets 
a  time  and  place  for  the  hearing,  which  goes  on  before  him  as  if  before  the 
judge.  Special  masters  may  pass  on  the  relevancy  or  materiality  of  evidence,"* 
and  determine  the  sufficiency  of  specifications  so  far,  at  least,  as  to  decide 
whether  to  permit  testimony  thereon.    But  a  referee,  acting  as  special  master. 


ing,  thfe  oath  stating  the  fact  as  it  may 
be.  In  re  Glass  (D.  C,  Tenn.),  9  Am.  B.  R. 
391,  119  Fed.  509. 

Verification  by  corporation,  should  "be  by 
the  same  oath  as  other  creditors.  In  re 
Glass  (D.  C.,  Tenn.),  9  Am.  B.  R.  391,  119 
Fed.  509. 

167.  Bankr.  Act,  §  38-a  (4)  ;  General 
Order  XII   (3). 

A  referee  has  no  power  to  decide  any  ques- 
tion relating  to  the  bankrupt's  discharge  un- 
til that  subject  has  been  referred  to  him  by 
the  judge.  In  re  Eandall  (D.  C,  Pa.),  20 
Am.  B.  iR.  305,  159  Fed.  298;  International 
Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Oir.), 
33  Am.  B.  R.  178,  217  Fed  736. 

A  referee  in  bankruptcy  having  no  juris- 
diction to  act  upon  an  application  for  dis- 
charge, it  is  within  the  power  of  the  court, 
under  General  Order  XII,  to  specially  refer 
it  to  a  referee  Matter  of  Amer  (D.  C,  Pa.), 
35  Am.  B.  R.  627,  228  Fed.  576. 

168.  International  Harvester  Co.  v.  Carl- 
son (C.  C.  A.,  8th  Cir.),  33i  Am.  B.  R.  178, 
217  Fed.  736. 

Jurisdiction  or  referee. —  Fellows  v.  Freud- 
enthal  (C.  C.  A.,  7th  Cir.),  4  Am.  B. 
R.  490,  102  Fed.  731;  In  re  Taylor  (D.  C, 
Ala.),  26  Am.  B.  iR.  143,  188  Fed.  479.  The 
referee  has  no  jurisdiction  to  determine  the 
question  as  to  discharge,  but  the  court  may 
refer  the  case  to  him  generally  for  a  report. 
He  aids  the  court  like  a  master  in  chancery. 
He  cannot  finally  determine  the  question 
of  discharge  or  non-diseharge,  but  he  may 
be  ordered  to  report  the  facts  and  his  rec- 
ommendations or  conclusions  as  to  the 
matter.  In  re  Rauchenplat  (D.  C,  Porto 
Rico),  9  Am.  B.  R.  763.  Where  an  appli- 
cation for  a  discharge  must  be  heard  and 
decidied  by  the  judlge,  such  application  or 
any  specified  issue  arising  thereon  may  be 
sent  to  the  referee  to  ascertain  and  report 
the  faiets,  and  no  one  is  prejudiced  thereby. 
In  re  McDuff  (C.  C.  A.,  5th  Cir.),  4  Am. 
B.  R.  110,  101  Fed.  241. 

As  to  rules  governing  a  special  master  upon 
a  hearing,  see  In  re  Walder  (D.  C,  Ct.),  18 
Am.  B.  R.  419,  152  Fed.  489. 

169.  The  practice  on  reference  of  discharge 
cases  and  the  effect  of  a  referee's  report 
thereon  is  commented  upon  in  InternationaJ 
Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir  ), 
33  Am.  B.  R.  178,  217  Fed.  736,  in  Ivhich  the 
court  says:     "The  duty  of  the  court  to  pass 


upon  the  issue  cannot  be  shifted  by  such  a 
reference,  nor  can  the  duty  of  the  court  be 
dependent  upon  the  filing  of  exceptions. 
Orderly  practice  would  require  that  such  ex- 
ceptions be  filed,  but  the  omission  to  do  so 
is  not  jurisdictional.  When  the  question  of 
the  disohargeis  brought  before  the  District 
Court  the  issue  is  made  up  of  the  specifica- 
tions of  objection  to  the  discharge,  und  the 
bankrupt's  answer  thereto,  and  not  by  the 
report  of  the  referee  and  exceptions  thereto. 
We  are  of  the  opinion,  therefore,  that  it  was 
the  A'atj  of  the  district  judge  to  hear  the 
cause  and  exercise  an  independent  judgm.  nt 
thereon.  When  the  referee's  report  was 
brought  to  his  notice,  he  was  then,  for  the 
first  time,  called  upon  to  perfOTm  his  duty 
of  deciding  whether  the  peJtition  for  discharge 
should)  be  granted  or  denied.  If  the  filing  of 
exceptions  to  the  master's  report  would  aid 
himi  in  the  performiance  of  this  duty,  he  had 
ample  authority  to  require^  such  exceptions 
to  be  filed,  or  to  consider  such  exceptions 
though  they  were  filed  late.  Counsel  for  the 
objecting  creditor  insists  that  General  Order 
37  makes  the  general  equity  rules  prescribed 
by  the  Supreme  Court  applicable  to  pro- 
ceedings in  bankruptcy,  and  that  by  Equity 
Rule  66;  the  iime  for  filing  exceptions  to  the 
report  of  masters  is  fixed  at  twenty  diays. 
We  d»  not  think  that  the  general  equity  rules 
can  be  applied  as  rules  of  court  in  the  per- 
formance of  the  administrative  work  of 
courts  of  ibankruptey.  They  may  be  looked 
to  for  analogies  but  not  as  rules.  The  Su- 
preme Court  itself  has  fixed  the  rules  to 
govern  courts  of  bankruptcy.  To  hold  that 
the  district  iCourt  was  bound  by  the  report 
of  the  referee  because  exceptions  were  not 
filed  within  twenty  days,  would  deprive  that 
court  of  its  duty  both  under  the  bankruptcy 
law  and  the  rules  of  the  Supreme  Court  to 
pass  upon  the  question  of  the  bankrupt's 
right  to  his  discharge. 

170.  In  re  Gillardto  (D.  C,  Pa.),  26  Am. 
B.  R.  103,  187  Fed.  289. 

171.  In  re  Kaiser  (D.  C,  Minn.),  3  Am. 
B.  R.  767,  99  Fed.  689. 

In  the  Southern  District  of  New  York  the 
matters  are  referred  as  of  course  to  the 
referee  who  has  acted  in  the  proceeding,  as 
special  master,  and  it  is  then  the  duty  of 
the  bankrupt  to  bring  the  matter  on  before 
the  referee.  In  re  Eldred  (D.  C,  N.  Y.), 
18  Am.  B.  R.  243,  152  Fed.  491.    • 
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should  not  base  a  finding  upon  the  original  examination  of  the  bankrupt 
before  him  as  referee."^  A  special  master  should  not  report  upon  questions 
presented  by  the  specifications  of  objections  to  a  discharge  without  having 
examined  the  witnesses  and  heard  their  testimony  for  the  presence  of  wit- 
nesses in  a  contested  controversy  is  vital  to  its  proper  determination."*  All 
testimony  objected  to,  with  the  objections  noted  therein  and  the  decisions 
thereon,  should  be  preserved  and  reported  to  the  court."*  ' 

f.  Proceedings  on  hearing.— (1)  In  general. — The  hearing  is,  in  effect, 
a  trial  in  equity.  Objections  to  a  bankrupt's  discharge  are  the  beginning 
of  a  distinct  and  separate  dispute  and  easily  fall  within  any  accepted  detfinition 
of  a  suit  or  an  action."^  The  opposition  to  the  discharge  is  always  in  the 
nature  of  a  new  suit.  It  requires  proofs  of  the  grounds  set  out  in  the  specifica- 
tions in  opposition  to  the  discharge."*  All  the  grounds  of  objection  urged 
against  granting  a  discharge  should  be  passed  upon,  so  as  to  prevent  the 
necessity  of  sending  the  case  back,  if  the  referee's  conclusions  on  particular 
charges  are  not  concurred  in  by  the  court.  ^"  The  bankrupt  may  file  such 
papers  as  he  may  desire,  but  he  is  not  required  to  file  any."* 

(2)  Death  of  ceeditoe  after  objections. — The  death  of  a  creditor  who 
has  filed  objections  prior  to  the  termination  of  the  discharge  proceedings,  the 
hearing  upon  the  application  shoiild  be  continued  on  notice  to  the  decedent's 
attorney  and  also  to  the  widow  and  children  or  next  of  kin ;  but  it  is-  not  neces- 
sary for  the  bankrupt  to  proceed  in  the  proper  jurisdiction  to  obtain  the 
appointment  of  a  legal  representative  of  the  decedent's  estate."*  The  testi- 
mony already  given  by  the  deceased  creditor  in  the  proceedings  under  oath, 
although  not  signed  or  read  to  him,  as  required  by  General  Order  22,  may  be 
written  out  and  included  in  the  report.^*'* 

(3)  Rules  of  evidence;  proof  required. —  The  ordinary  rules  of  evi- 
dence control.  Proof  must  be  strict  and  convfncing,  but  not  necessarily  to 
the  limit  required  in  proving  a  crime. ^^^     Evidence  will  be  confined  to  the 

172.  In  re  Murray  (D.  C,  Conn.),  20  Am.       13  Am.  B.  E.  527,  134  Fed.  1,006. 

B.  E.  700,  162  Fed.  983.  177.  Matter  of  Haskell   (D.  C,  N.  Y.),  20 

May  not  pass  upon  objections. —  A  special  Am.  B.  R.  914,  164  'Fed.  301. 

master  appointed  to  hear  the  "  speeifioationa  178.  In  re  Logan    (D.  C,  Ky.),  4  Am.  B. 

in  opposition  to  the  discharge"  of  a  bank-  R.  525,  102  Fed.  876;  In  re  Hendrick  (D.  C, 

rupt  member  of  a  copartnership  has  no  jur-  Conn.),   14  Am.  B.  E.  795,   138  Fed.  473. 

isdiotion   to  pass   upon   an   objection   raised  Demurrer. —  The  bankrupt  need  not  file  a 

before  him  that  the  bankrupt  cannot  be  dis-  demurrer   to   specifications  in   opposition   to 

charged  from  his  own  debts  when  he  ihas  filed  his  discharge.     In  re  iCrist   (D.   C,  Ala.),  9 

no   individual    schedules    and   has    taken   no  Am.  B.  E.  1,  ,116  Fed.  1,007. 

steps  to  bring  in  the  absent  partner.     In  re  179.  Matter  of  Blaesser   (D.  C,  N.  Y,),  36 

Cantor    (Eel,   N.   Y.),   26    Am.    B.    E.  ^59  Am.  B.  E.  795,  230  Fed.  528. 

(report  of  special  master  confirmed  by  Judge  180.  Matter  of  Blaesser   (D.  C,  N.  Y.),  36 

Holt).  Am.  B.  E.  795,  230  Fed.  528. 

173.  Matter  of  Eiubin  &  Lipman  (D.  C,  181.  Proof. —  In  the  case  of  Oarry  v.  Jeff- 
N.  Y.),  32  Am.  B.  R.  295,  215  Fed.  669.  erson  Bank   (C.  C.  A.,  5th  Cir.),  26  Am.  B. 

174.  In  re  Isaacson  (D.  C,  N.  Y.),  23  Am.  E.  511,  514,  186  Fed.  461,  the  court  said: 
B.  E.  605,  174  Fed.  406;  First  National  "We  are  of  the  opinion  that  as  stated  in 
Bank  of  Philadelphia  v.  Abbott  (C.  C.  A.,  Collier  (8th  Ed.),  p.  268,  while  the  ordinary 
8th  Cir.),  21  Am.  B.  R.  436,  165  Fed.  852.  rules  of  evidence  control;  the  proof  must  be 

175.  In  re  Guilbert  (D. C,  Pa.),  18  Am.  strict  and  convincing,  but  not  necessarily 
B.  R.  830,  154  Fed.  676,  quoting  Collier  on  to  the  limit  required  in  proving  a  crime." 
Bankruptcy  (6th  ed.),  p.  182;  objections  to  In  re  Polakoflf  (Ref.,  N.  Y.),  1  Am.  B.  R. 
a  bankrupt's  discharge  are  the  beginning  of  358;  In  re  Gross  (Eef.,  N.  Y.),  5  Am.  B.  R. 
a  distinct  and  separate  dispute,  and. the  hear-  271;  In  re  Berner  (Eef.,  Ohio),  4  Am.  B.  E. 
ing  thereon  is  in  effect  a  trial  in  equity.  383;  In  re  Q-reenberg  (D.  C,  Conn.),  8 
Matter  of  Amer  (D.  C,  Pa.),  35  Am.  B.  E.  Am.  B.  R.  94,  114  Fed.  773;  In  re  Dauchy 
627,  228  Fed.   576.  (D.  C,  N.  Y.),  10  Am.  B.  R.  527,  122  Fed. 

176.  In  re  Prager  &  Son  (D.  C,  W.  Va.),  688;  In  re  Troedter   (C.  C.  A.,  1st  Cir.),  17 
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specifications.^*^  The  burden  of  proof  is  upon  the  opposing  creditor/**  unless 
the  question  presented  is  the  construction  of  a  statute.^**  It  is  not  necessary 
that  the  alleged  ground  for  refusing  a  discharge  be  proved  beyond  a  reason- 
able doubt,  as  in  the  case  of  the  trial  of  a  criminal  offense/*^  although  the 
conscience  of  the  court  should  be  satisfied  by  clear  and  convincing  testimony 
that  the  bankrupt  is  not  entitled  to  his  discharge. ^®^    If  the  ground  depended 


Am.  B.  R.  723,  150  Fed.  710,  quoting  Collier 
on  Bankruptcy  (5th  ed.),  p.  174;  Matter  of 
Rivkin  (D.  C.,  Conn.),  33  Am.  B.  R.  170, 
216  iFed.  218;  Matter  of  White  (D.  C,  Ore.), 
34  Am.  B.  R.  803,  222  Fed.  688.  As  to  evi- 
dence in  proceedings  to  obtain  discharge,  see 
Am.  Bankr.  Dig.,  §§   1064-1068. 

182.  In  re  Rosenfeld,  Fed.  Oas.  12,059; 
In  re  Hendrick  (D.  C,  Ct.y,  14  Am.  B.  R. 
796,  138  Fed.  473. 

The  bankrupt  has  the  opportunity,  upon 
the  hearing  of  an  application  for  discharge, 
to  argue  before  the  judge  that  the  question 
put  to  him  was  not  material.  In  re  Wetn- 
reb  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  387, 
153  Fed.  363. 

183.  Burden  of  proof. —  In  re  Idzall  (D. 
C,  Iowa),  2  Am.  B.  R.  741,  96  Fed.  314; 
In  re  Brice  (D.  C,  Iowa),  4  Am.  B.  R.  355, 
102  Fed.  114;  In  re  Phillips  (D.  €.,  N.  Y.), 
3  Am.  B.  R.  542,  98  Fed.  844 ;  In  re  Fitchard 
(D.  C,  N.  Y.),  4  Am.  B.  R.  609,  103  Fed. 
742;  In  re  Wetmore  (D  C,  Mo.),  2  Am.- 
B.  R.  755;  In  re  Finkelstein  (D.  C,  N.  Y.), 
3  Am.  B.  R.  800,  101  Fed.  418;  In  re  Cash- 
man  (D.  C,  N.  Y.),  4  Am.  B.  R.  326,  103 
Fed.  67;  In  re  Ferris  (D.  C,  Iowa),  5  Am. 
B.  R.  246,  105  Fed.  356;  In  re  Wolfensohn 
(Ref.,  N.  Y.),  5  Am.  B.  R.  60;  In  re  Howden 
(D.  C,  N.  Y.),  7  Am.  B.  R.  191,  HI  Fed. 
723;  In  re  Gaylord  (C.  C.  A.,  2d'  lOir.),  7 
Am.  B.  R.  1,  112  Fed.  668;  In  re  Chamlber- 
lain  (D.  C,  N.  Y.},  11  Am.  B.  R.  95,  125 
Fed.   629;    In  re   Hamilton    (D.   C,  N.   Y.), 

13  Am.  B.  R.  333,  133  Fed.  823;  In  re 
Jacobs  (D.  C,  N.  J.),  16  Am.  B.  R.  482, 
144  Fed.  868;   In  re  Keefer    (D.  C,  N.  Y.), 

14  Am.  B."  R.  290,  135  Fed.  885 ;  In  re  Fades 
(C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  30,  143 
Fed.  293;  In  re  Brockman  (D.  C,  Ky.),  21 
Am.  B.  R.  251,  164  Fed.  301;  Hardie  v. 
SwafFord  Bros.  Dry  Goods  Co.  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  457,  165  Fed.  588; 
Sbaflfer  v.  Kbblegard  Co.  (C.  C.  A.,  4th  Cir.)", 
24  Am.  B.  R.  898,  183  Fed.  71;  In  re  Main 
(D.  C,  Iowa),  30  Am.  B.  R.  547,  205  Fed. 
421;  Matter  of  Haimowich  (D.  C,  Pa.),  36 
Am.  B.  R.  648,  232  Fed'.  378.  See  Am.  Bankr. 
Dig.,  §   1068. 

Failure  to  keep  books. —  Where  the  speci- 
fleation  is  based  upon  the  ground  that  the 
bankrupt  has,  with  intent  to  conceal  l?is 
financial  condition,  failed  to  keep  books  of 
account,  the  burden  of  proof  is  upon  the 
opposing  creditor  to  show  by  convincing 
proof  both  that  he  failed  to  keep  books  of 
account  and  that  his  omission  to  do  so  was 
with  intent  to  conceal  his  financial  condition. 
In  re' Garrison  (C.  C.  A.,  2d  'Cir.),  17  Am. 
B.  R.  832,  149  Fed.  178. 


184.  In  re  Gilpin  (D.  C,  Pa.),  20  Am.  B. 
H.  374,  160  Fed.  171. 

185.  In  re  Greenberg  (D.  C,  Oonn.),  8 
Am.  B.  R.  94,  114  Fed.  773;  In  re,  Gross 
(Ref.,  N.  Y.),  5  Am.  B.  R.  271;  In  re  Ber- 
ner  (Ref.,  Ohio),  4  Am.  B.  R.  383;  In  re 
Polakoff  ('Ref.,  N.  Y.),  1  Am.  B.  R.  360; 
In  re  Ss,lisbury  (D.  C,  N.  Y.),  7  Am.  B.  R. 
771,  113  Fed.  833;  In'  re  Howden  (D.  C, 
N.  Y.),  7  Am.  B.  R.  191,  111  Fed.  723; 
In  re  Leslie  (D.  C,  N.  Y.),  9  Am.  B.  R.  561, 
119  Fed.  406;  In- re  Daueliy  (D.  C,  N.  Y.), 
10  Am.  B.  R.  527,  122  Fed.  688.  Except 
possibly  where  the  ground  of  opposition  con- 
sists of  the  concealment  of  property  or  the 
making  of  a  false  oath  within  the  meaning 
of  section  29-b  of  the  bankruptcy  act.  In  re 
Hennebry  (D.  C,  la.),  31  Am.  B.  R.  231, 
207  Fed.  882. 

Evidence  of  false  oath. —  An  objection  to 
a  bankrupt  being  granted  a  discharge,  on 
the  ground  that  he  had  knowingly  and  with 
fraudulent  intent  made  a  false  oath  to  his 
schedules,  need  only  be  sustainedi  by  proof 
such  as  will  overcome  the  presumption  as  to 
his  honesty  of  purpose.  Matter  of.  Bemmers 
(C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  78,  173 
Fed.  484;  see  In  re  Marcus  &  Sherr  (D.  C, 
aSf.  Y.),  27  Am.  B.  R.  164,  192  Fed.  743.      . 

Concealment  of  assets.^  The  fact,  that  a 
bankrupt  has  been  indicted  and  put  upon 
trial  for  the  criminal  offense  of  concealing 
assets  on  the  eve  of  bankruptcy,  wisiy  _  be 
sufficient  ground  for  a  denial  of  his  discbarge. 
The  facts  need  not  be  proved  beyond'  a  rea- 
sonable doubt.  A  preponderance  is  enough, 
although  not  sufficient  to  convict.  Matter  of 
Atlas  (D.  C,  111.),  34  Am.  B.  R.  44,  219 
Fed.  783;  In  re  Delmour  (D.  C,  N.  Y.), 
20  Am.  B.  R.  405,  161  Fed.  589;  In  re  Doyle 
(D.  C,  N.  Y.),  29  Am.  B.  R.  102,  199  Fed. 
247;  In  re  Bacon,  (D.  C,  N".  Y.),  30  Am. 
B.  R.  584,  205  Fed.  545.  The  bankrupt  is 
entitled  to  the  benefit  of  the  doubt,  In  re 
Cotton  &  Preston  (D.  C,  Ga.),  25  Am.  B.  R. 
5r2,  183  Fed.  190;  In  re  Wakefield  (D.  C, 
N.  Y.),  31  Am.  B.  R.  42,  207  Fed.  180. 

186.  In  re  Howden  (D.  C,  N.  Y.),  7  Am. 
B.  R.  194,  111- Fed.  723,  725;  In  re  Troeder 

(C.  C.  A.,  1st  Cir.),  17  Am.  B.  R.  723,  732, 
160  Fed.  710,  gO  C.  C.  A.  376;  In  re  Taylor 

(D.  C,  Ala.),  26  Am.  B.  R.  144,  188  Fed. 
479;  In  re  'Chamberlain  (D.  C,  N.  Y.),  25 
Am.  B.  R.  ,37,  40,  180  Fed.  304 ;  In  re  Cotton 
&  Preston  (D.  C,  da.),  25  Am.  B.  R.  517, 
526,  183  Fed.  181;  In  re  Berner  (Ref.,  Ohio), 
4  Am.  B.  R.  383,  holding  that  proof  should 
be  "clear "  or  satisfying,  where  the  com- 
mission of  an  offense  punishable  by  imprison- 
ment is  charged;  In  re  'Gross   (Ref.,  N.  Y.), 
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upon  is  an  offense  for  which  the  bankrupt  may  be  punished  it  is  probable  that 
a  greater  degree  of  proof  should  be  required.  ^^^  Mere  suspicious  circumstances 
tending  toward  the  establishment  of  a  ground  o'f  objection,  shown  by  the 
bankrupt's  testimony,  alone,  would  be  insuiEcient^**  How  far  testimony 
brought  out  on  the  bankruptcy  proceeding  per  se  may  be  used  as  evidence  on 
the  discharge  is  a  question ;  some  authorities  holding  that  it  is  material  only  for 
impeaching  purposes/*®  The  accepted  rule  seems  to  be  that  the  bankrupt's 
evidence,  but  not  that  of  other  witnesses,  so  far  as  it  is  material  to  the  issues, 
may  be  so  used.^®"    The  whole  record  of  the  bankruptcy  case  proper  is  fre- 


5  Am.  B.  E.  271,  holding  that  it  is  sufficient 
ground  for  refusing  a  discharge  if  the  con- 
science of  the-  court  is  satisfied  by  proper 
and  sufficient  evidence  that  the  bankrupt  is 
not  entitled  to  receive  it. 

187.  In  re  Gaylord  (C.  C.  A.,  2d  Cir.), 
7  Am.  B.  E.  1,  112  Fed.  668,  holding  that  i 
where  a  false  oath  is  charged  it  is  incumbent 
upon  the  opposing  creditor  to  establish  satis- 
factorily that  the  particular  statements  of 
which  perjury  is  predicated  were  false. 

Presumption  of  innocence. — -In  the  case  of 
In  re  Troeder  (C.  C.  A.,  1st  Cir.);  17  Am. 
B.  E.  723,  150  Fed.  710,  the  court  says  that 
where  a  crime  is  charged,  although  only  on 
a  civil  issue,  "  it  shocks  the  judicial  mind 
to  refuse  to  give  him  the  .benefit  of  the 
usual  presumption  of  innocence,  unless  the 
adverse  proofs  are  so  far  satisfactory  as  to 
be.  convincing."  This  ease  was  sustained  in 
Garry  v.  Jefferson  Bank  (C.  C.  A.,  5th  lOir.), 
26  Am.  K  E.  511,  514,   186  Fed.  461. 

188.  In  re  Kolster  (D.  C,  Kev.),  17  Am. 
B.  E.  52,  146  Fed.  138;  In  re  Howard  (C.  C. 
A.,  2d  Cir.),  24  Am.  B.  E.  84,  180  Fed.  399. 

Suspicious  circumstances. —  Under  the  rule 
that  mere  suspicion,  conjecture,  or  surmise 
is  not  a  basis  for  a  conclusion  that  a  bank- 
rupt haa  -  concealed  assets,  evidence  which 
merely  shows  that  on  the  night  prior  to 
bankruptcy,  bankrupt  was  seen  to  leave  his 
business  clandestinely  and  .  late  at  night, 
bearing  away  with  him  what  seemed  to  the 
witness  to  be  books  and  records,  is  insufficient 
to  support  a  charge  that  bankrupt  concealed 
or  destroyed  inventory  books  especially 
where  his  bookkeeper  testifies  that  no  in- 
ventory books  were  kept  and  that  all  the 
books  were  delivered  to  bankrupt's  trustees 
when  they  entered  into  possession.  In  re 
Simon  (D.  C,  N.  Y.),  29  Am.,B.  E.  808, 
201  Fed.   1004. 

189.  In  re  Penny,  2  N.  B.  N.  Kep.  1001. 
See  "  Use  of  Former  ISxamination  under  § 
7(9)"  in  this  section,  post. 

190.  In   re   Bard    (D.   C,  N.   Y.),   5   Am. 

B.  E.  810,  108  Fed.  208;   In  re  Wilcox    (C. 

C.  A.,  2d  dr.),  6  Am.  B.  E.  362,  109  Fed. 
628  (superseding  In  re  Cooke  (D.  C,  N.  Y,), 
5  Am.  B.  E.  434,  109  Fed.  631)  ;  In  re  Leslie 
(D.  C.  N.  Y.),  9  Am.  B.  E.  561,  119  Fed. 
406;  In  re  Qoodhile  (D.  C,  Iowa),  12  Am. 
B.  E.  380,  130  Fed.  782;  In  re  Gaylord 
(D.  C,  N.  Y.),  5  Am.  B.  E.  410,  106  Fed. 
833;  aflfd.,  s.  c,  7  Am.  B.  E.  1,  112  Fed.  668; 


In  re  Eaton  (D.  C,  N.  Y.),  6  Am.  B.  E.  531, 
110  Fed.  731. 

Use  of  bankrupt's  4onner  testimony. —  In 
the  case  of  .Shaffer  v.  Koblegard  Co.  (C  C. 
A.,  4th  Cir.),  24  Am.  B.  E.  898,  900,  18S 
-Fed.  71,  the  court  said:  "It  has  generally 
been  held  that  statements  made  by  the  bank- 
rupt, under  oath  in, his  examination  before 
the  referee,  may  and  should  be  considered 
in  a  proceeding  touching  his  right  to  a  dis- 
charge so  far  as  /the  same  may  be  material 
to  the  issues  involved."  (Citing  oases  in  this 
note  and  the  text.) 

An  application  for  a  discharge  is  not  a 
criminal  proceeding,  and  section  7,  providing 
that  no  testimony  given  by  a  bankrupt  at 
any  meeting  of  creditors  "shall  be  offered 
in  evidence  against  him  in  any  criminal  pro- 
ceeding "  has  no  apparent  application  to  such 
a  proceeding.  In  re  Gaylord  (C.  C.  A.,  2d 
Cir.),  7  Am.  B.  E.  1,  112  Fed.  668. 

Evidence  by  partners  on  former  examina- 
tion.—  Evidence  given  by  the  members  of  a 
bankrupt  partnership  on  a  general  examina- 
tion before  the  referee  as  to  the  property 
of  the  firm  is  admissible,  on  lan  application 
for  a  discharge,  agaiinsrt  each  of  the  members 
respectively;  but  the  evidence  of  each  mem- 
ber is  not  admissible  against  each  of  the 
other  members.  Matter,  of  Malschick  & 
Levin  (D.  C,  Pa.),  33  Am.  B.  E.  214,  217 
Fed.  492. 

Waiver  of  objection. —  Upon  a  l^earing  be- 
fore the  referee  upon  objections  to  the  dis- 
charge of  members  of  a  bankrupt  firm,  ob- 
jection was  made  to  the  admission  in  evi- 
dence, in  support  of  the  specifications,  of 
the  Ibankrupts'  testimony  taken  upon  their 
general  examination,  upon  the  grounds  that 
such  examination  was  never  adjourned  sine 
die,  that  the  testimony  had  not  been  signed; 
that  bankrupts  had  no  opportunity  to  amend 
or  correct  it  and  that  no  opportunity  had 
been  given  to  cross-examine  them  for  the  pur- 
pose of  elucidating  points  in  their  favor, 
but  not  upon  the  ground  that  the  testimony 
of  one  bankrupt  so  taken  was  inadmissible 
against  the  other,  and  after  opportunity  was 
afforded  to  examine  bankrupts  and  after  their 
examination  in  the  discharge  proceedings,  no 
further  objection  was  taken.  Held,  that  the 
objection  had  been  waived.  Matter  of  IVtogen 
(D.  C,  Pa.),  33  Am.  B.  E.  346,  218  Fed. 
69^. 
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quently  stipulated  in.  This  practice  is  loose  and  should  not  be  followed. 
The  better  method,  where  a  stipulation  is  possible,  is  to  cull  out  those  portions 
that  are  pertinent,  and  read  thfem-  in. 

(4)  Minutes  and  eepoet. —  The  testimony  may  be  taken  down  in  nar- 
rative form,  or  by  question  and  answer,  and,  if  the  latter,  a  stenographer  may 
be  employed,  this  perhaps  by  analogy  to  the  procedure  on  the  examination  of 
the  bankrupt. ^®^  The  referee  should  preserve  all  testimony  objected  to,  noting 
the  objections  and  taking  answers  subject  thereto,  and  report  the  same  to  the 
court,  or  if  necessary,  certify  to  the  court  on  proper  application  any  particular 
ruling.^^^  Equity  Rules  LXXII  to  LXXXII  should  be  consulted  for  details 
of  procedure  on  such  hearings.  At  the  conclusion  of  the,  reference,  the  special 
master  makes  up  a  report,  and  files  it,  with  his  record,  and  all  papers  and  plead- 
ings with  the  clerk.-'^*  Such  report  should  embody  a  summary  of  his  findings 
and  state  his  opinion  thereon.  He  should  pass  his  own  judgment  on  the  facts, 
and  not  that  of  a  jury  which  in  another  proceeding  had  rendered  a  verdict  as 
to  the  bankrupt's  guilt.-'®*  He  shoulc[  pass  upon  all  the  grounds  of  objections 
urged  on  the  hearing  before  him.-'®^  This  report  is  brought  up  on  notice  either 
on  motion  for  confirmation  or  by  exception,  and  the  case  then  proceeds  before 
the  judge.-'®®  Exceptions  to  the  report  of  the  referee  must  be  filed  within  twenty 
days  after  the  filing  of  the  report.-'®^  A  referee's  findings  upon  conflicting  evi- 
dence axe  entitled  to  the  same  consideration  as  those  of  a  district  judge,-'®^  and 
cannot  be  disregarded  where  there  is  suflScient  testimony  to  support  them..^®* 


191.  See  General  Order  XXII. 

The  referee  in  taking  testimony  must  have 
it  taken  down  preferably  in  narrative  form, 
but  upon  objection  raised,  it  is  hia  duty  to 
require  the  matter  to  be  presented  by  ques- 
tion, to  which  ttie  objection  and  reason 
thereof  is  to  be  clearly  "but  briefly  noted, 
then  to  enter  his  ruling  thereon  as  to  whether 
proper  or  not,  and  although  he  may  rule  it 
to  be  improper,  yet  allow  it  to  he  answered. 
In  re  Eomine  (D.  <C.,  W.  Va.),  14  Am.  B.  E. 
785,  788,  138  Fed.  837. 

192.  In  re  Isaacson  (D.  C,  N.  Y.),  23  Am. 

B.  R.  665,  174  Fed.  406;  In  re  Knaszak   (D. 

C,  N.  Y.),  18  Am.  B.  R.  188,  151  Fed.  503. 
193;  Report  of  special  master. — ■  See  "  Sup- 

plemetntary  Form  No.  115;  "  Hagar  &  Alex- 
ander's Bankr.  Forms  (2d  Ed.),  Form  Nta. 
280,  post.  Compare  In  re  Steed  (D.  C,  N. 
Car.),  6  Am.  B.  R.  73,  107  Fed.  682;  Ma- 
honey  V.  Ward  (D.  C,  N.  Car.),  3  Am.  B.  R. 
770,  100  Fed.  278. 

It  is  the  duty  of  the  special  maister  to 
take  and  report  evidence,  and  to  return  the 
same  together  with  the  ruling  as  to  its  ad- 
missibility. It  is  not  error  for  the  special 
master  to  reserve  decision  as  to  the  admis- 
sibility of  testimony  under  insufficient  speci- 
fications. In  re  Knaszak  (D.  C,  N.  Y.), 
18  Am.  B.  R.  187,  151  Fed.  503. 

Synopsis  of  specifications. —  Where  the 
specifications  of  objections  to  bankrupts'  dis- 
charge filed  by  creditors  were  before  the 
referee,  but  in  referring  to  them  in  his  re- 
port he  set  out  a  synopsis  of  them  instead 
of  setting  them  out  in  full,  an  exception 
that  he  erred  in  setting  forth  specifications 
of  objections  not  actually  filed,  is  frivolous. 


Matter  of  Magen  (D.  C,  Pa.),  33  Am.  B.  -R. 
346,  218  Fed.  692. 

194.  -In  re  Oohan    (».  C,  N.  J.),  26  Am. 

B.  R.  544,  192  Fed.  751. 

195.  Matter  of  Haskell  (D.  C,  N.  Y.) 
20  Am.  B.  E.  914,  164  Fed.  301;  In  re 
Hendrick  (D.  C,  Oonn.),  14  Am.  B.  R.  795, 
138  Fed.  473. 

196.  Compare  Equity  Rules  and'  the  vari- 
ous district  rules  for  the  practice.  See,  for 
effect  of  findings  of  referee,  In  re  Covington 
(D.  C,  N.  Car.),  6  Am.  B.  R.  373,  110  Fed. 
143;  also,  that  findings  of  fact  are  conclusive 
on  a  petition  for  rehearing.  In  re  Royal   (D. 

C,  N.  Car.),  7  Am.  B.  R.  636,  113  Fed.  140. 
Exceptions  to  report  of  referee. —  The  Ms- 

trict  iQourt  is  not  bound  by  a,  report  of  a, 
referee  denying  a  bankrupt's  discharge,  'be- 
cause exceptions  were  not  filed  within  twenty 
days  as  required  by  Equity  Rule  66.  Inter- 
national Harvester  Co.  v.  Carlson  (C.  C.  A., 
8th  Cir.),  33  Am.  B.  R.  178,  217  Fed.  736. 

197.  Matter  of  Pierce,  Jr.  (D.  C,  Wash.), 
32  Am.  B.  R.  96,  210  Fed.  389. 

198.  In  re  Simon  v.  StBrnberg'(D.  'C.,  Ga.), 
18  Am.  B.  R.  204,  151  Fed.  507;  In  re 
Wheeler  (C.  C.  A.,  7th  XHt.),  21  Am.  B.  R. 
262,  164  Fed.  301. 

199.  In  re  Forth  (D.  C,  N.  Y.),  18  Am. 
B.  R.  186,  151  Fed.  951.  Thus  a  finding 
that  the  (bankrupt  made  a  false  oath  and 
concealed  his  assets  will  not  be  disturbed. 
In  re  Knaszak  (D.  C,  N.  Y.),  IS  Am.  B.  R. 
187,  1-5)1   Fed.  503. 

Conflicting  evidence. —  In  the  case  of  Baker 
V.  Bishop-Biabcock-Becker  Co.  (C.  C.  A.,  4th 
Cir.),  34  Am.  B.  R.  396,  220  Fed.  657,  the 
court  said:     "Just  what  weight  should, be. 
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(5)  Compensation  and  disbursements. —  The  right  of  referees  sitting 
as  special  masters  to  compensation  in  addition  to  their  fees  as  referees  has 
already  been  well  settled,^"**  and  rests  on  the  ground  that  the  duties  required 
of  them  are  outside  their  functions  as  defined  and  paid  for  under  the  law. 
Section  72,  added  by  the  amendatory  act  of  1903,  has  not,  it  is  thought,  affected 
this  rule.  This  compensation  is  often  fixed  by  district  rules.^"^  If  not,  it  is 
adjusted  under  Equity  Rule  LXXXII.  The  disbursements  of  the  special 
master,  as  for  a  stenographer,  are,  of  course,  allowed,^"^ 

V.    GROUNDS  OF  OPPOSITION  TO  DISCHARGE. 

a.  In  general. —  Subsection  b  of  this  section  specifies  the  cases  in  which  a 
bankrupt  may  be  refused  a  discharge.  As  previously  suggested,  the  specifica- 
tions of  objection  must  exhibit,  and  the  evidence  in  support  of  them  must 
prove,  one  of  the  dbjections  specified  in  the  law,^"^  and  the  only  grounds  of 


given  to  the  finding  of  a  referee  or  special 
mai8ter  upon  an  application  for  a  discharge, 
has  been  the  subject  of  some  difference  of 
opinion  a/mong  the  courts;  but  we  think  it 
may  fairly  be  stated  that  '.the  consensus  is 
that  where  a  referee  and  special  master's 
action  is  based  upon  conflicting  testimony, 
and  he  heard  and  saw  the  witnesses,  that  his 
findings  ought  to  ibe  accepted, .  and  not  dis- 
turbed, unless  it  appears  that  he  has  made 
a  plain  misrtake;  and  thisi  is  particularly 
true  in  cases  involving  the  concealment,  of 
assets,  where  the  motive  and  intent  of  the 
bankrupt  becomes  material.  In  this  class  of 
cases  much  weight  is  necessarily  due  to  the 
conclusions  of  the  tribunal  which  had«  the 
opportunity  of  seeing  and  observing  the  miat- 
ter  and  deportment  of  the  witnesses  ^whose 
acts  wercs  called  in  question,  or  of  those 
who  m'ay  have  been  cognizant  of  the  trans- 
aotion.  In  re  Lafleche  (D.  C,  Vt.),  6  Am. 
B.  H.  483,  109  Fed.  307 ;  Ohio  Valley  'Bank 
V.  Mack  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  E. 
40,  103  Fed.  155,  and  oases  cited,  89  '€.  C.  A. 
605,  24  X.  R.  A.  (N.  S.)  184;  In  re  Wheeler 
(C.  C.  A.,  7th  Cir.),  21  Am.  B.  R.  262,  165 
Fed.  188,  91  0.  0.  A.  222;  Epstein  v.  Stein- 
feld  (.0.  G.  A.,  3d  Oir.),  32  Am.  B.  E.  6, 
210  Fed.  236,  127  C.  C.  A.  24.  In  this  case 
we  have  the  findings  of  fact  by  the  referee 
and  special  master,  and  haive  carefully  and 
critically  examined  the  testimony;  and  our 
conclusion  is  that  he  was  correct  in  his 
finding,  and  that  the  evidence  is  entirely  in- 
sufficient to  justify  a  refusal  of  the  dis- 
charge." 

200.  Compensation. —  Fellows  v.  Freuden- 
tbal  (C.  C.  A.,  7th  Cir.),  4  Am.  B.  E.  490, 
102  Fed.  731;  In  re  Grossman  (>D.  C,  Mich.), 
6  Am.  B.  E.  510,  111  Fed.  507.  In  Bragassa 
v.  St.  Louis  €|ycle  (C.  C.  A.,  5th  Cir.),  5 
Aim.  B.  E.  700,  107  Fed.  77,  the  referee  seemis 
to  have  been  allowed  extra  compensation  as 
referee  and  not  as  special'  master. 

201.  iSee,  for  rule  in  force  in  the  Northern 
and  Western  Districts  of  Kew  York,  Id  re 
(Jaylord  (D.  C,  N.  Y.),  5  Am.  B.  E.  806, 
106  Fed.  833. 


202.  In  re  Grossman  (D.  C,  Mich.),  6 
Am.  B.  E.  610,  111  Fed.  507. 

Findings  where  jury  has  found  as  to  same 
facts. —  Where  a  referee,  who  has  been  ap- 
pointed to  take  proofs  respecting  ^ecifica- 
tions-  of  oibjectiori  to  a  bankrupt's  discharge 
and  to  report  such  proofs  to  the  cour.t  to- 
gether with  his  findings  thereon,  is  convinced 
after  doily  considering  all  the  evidence,  that 
bankrupt  had  wilfully  sworn  falsely  to  ma- 
terial facts,  and'  so  certifies,  he  should  report 
a  finding  to  that  efi'ect,  and  it  is  error  for 
him'  to  subordinate  his  own  judgment  in  the 
matter  to  that  of  a  jury  which,  by  their 
verdict  in  another  proceeding,  had  found 
bankrupt  not  guilty  of  the  offense  with  which 
he  is  charged.  In  re  Cohan  (D.  C,  N.  J.), 
26  Am.  B.  E.  544,  192  Fed.  791. 

Supreme  Court  Equity  Rule  67,  as  to  costs, 
applies  to  a  hearing  of  objections  to  a  bank- 
rupt's discharge,  and  the  fact  that  the  same 
objecting  creditor  filed  similar  exceptions  in 
five  separate  cases  does  not  relieve  it  from 
payment  of  costs  to  each  of  the  bankrupts. 
Matter  of  Amer-(D.  C,  Pa.),  36  Am.  B.  E. 
627,  228  Fed.  576. 

203.  In  re  Frank  (Eef.,  N.  Y.),  6  Am.  B. 
E.  156;  Smith  v.  Keegan  (C.  C.  A.,  Ist  Cir.;, 
7  Am.  B.  E.  4,  111  Fed.  157;  In  re  Wetmore 
(Eef.,  N.  Y.),  6  Am.  B.  R.  703;  In  re  Steed 
(D.  C,  N.  Oar.),  6  Am.  B.  R.  73,  107  Fed. 
682;  Bauman  v.  Feist  (C.  C.  A.,  8th  Oir.), 
5  Am.  B.  E.  703,  107  Fed.  83;  In  re  Pierce 
(D.  C,  K".  Y.),  4  Am.  B.  E.  554,  103  Fed. 
64;  In  re  Black  (D.^C,  Pa.),  4  Am.  B.  R. 
776,  104  Fed.  289;  In  re  Peacock  (D.  C, 
N.  Oar.),  4  Am.  B.  E.  136,  101  Fed.  560; 
In  re  Marshall  Paper  Co.  (C.  C.  A.,  1st 
Cir.),  4  Am.  B.  E.  468,  102  Fed.  872;  In  re 
Logan  (D.  C,  Ky.),  4  Am.  B.  E.  525,  102 
Fed.  874;  In  re  Crist  (D.  C,  Ala.),  9  Am. 
B.  E.  1,  116  Fed.  1007;  In  re  GriflSn  Bros. 
(D.  C,  Ala.),  19  Am.  B.  E.  78,  154  Fed. 
537;   In  re  Blalock   (D.  C,  S.  Oar.),  9  Am. 

B.  E.  2616,  118  Fed.  679;  In  re  Howden   (D. 

C,  N.  Y.),  7  Am.  B.  E.  191,  111  Fed.  723; 
In  re  Stehen<dj;  (D.  C,  Wash.),  8  Am.  B.  E. 
727,   116  Fed.  654. 
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objection  specified  are  those  enumerated  in  sections  fourteen  and  twenty-nine.^"* 
Matters  of  jurisdiction  and  the  validity  of  prior  proceedings  are  not 
included.^"^  Even  if  the  proof  shows  that  the  only  debt  is  one  which  is  not 
dischargeable,  if  the  specifications  are  not  sustained,  a  discharge  should  be 
granted.^"®  But  it  has  been  held  that  if  the  court  knows  of  facts  rendering 
■  the  discharge  revokable  if  they  had  first  become  known  after  it  was  granted, 
the  statute  does  not  compel  the  court  to  grant  the  discharge.^"^  And  if  one  of 
several  objections  is  well  pleaded  and  sustained  by  the  evidence,  a  discharge 
may  be  denied.^** 

b.  Offense  of  larceny. —  The  offense. 6f  larceny,  or  larceny  as  bailee,  com- 
mitted by  a  bankrupt  against  an  objecting  creditor  more  than  a  year  before 
the  petition  was  filed,  is  not  within  the  statutory  grounds.^"® 

c.  Under  the  original  law,  and  under  the  law  as  amended. —  The  additional 
objections  provided  for  by  the  act  of  1903,  and  as  amended  by  the  act  of  1910, 
are  important  and  far-reaching,  but  they  are  not  available  as  grounds  for 
denying  a  discharge  in  proceedings  instituted  prior  to  the  taking  effect  of  said 
amendments. ^^°  Neither  the  original  act  nor  its  amendments  are  retrospective; 
if  the  act  complained  of  was  not  prohibited  when  it  was  committed  a  discharge 
may  not  be  refused  because  under  a  subsequent  enactment  such  act  was  pro- 
hibited.^^^ 

VI,    COMMISSION  OP  OFFENSE  PUNISHABLE  BY  IMPRISONMENT. 

a.  In  general. —  iSubdivisiori  1  of  subsection  6  provides  as  the  first  ground 
of  refusing  a  discharge  the  commission  of  "  an  offense  punishable  by  imprison- 
ment as  herein  provided."  This,  in  effect,  means  the  commission  of  either  of 
the  offenses  specified  in  the  first  and  second  subdivisions  of  §  29-b.^^^  Those 
defined  in  the  third,  fourth  or  fifth  subdivision  cannot  well  be  committed  by  a 
bankrupt. ^^*  It  has  been  thought  also  to  include  the  commission  of  a  contempt, 

204  In  re  Walrath  (D.  C,  K.  Y.),  24  N.  Oar.),  3  Am.  B.  R.  599,  99  Fed.  256; 
Am  B  R  541,-  176  Fed.  243;  In  re  Griffin  In  re  'Olisdell  (D.  C,  N.  Y.),  4  Am.  B.  R. 
Bros.    (D.  C,  Ala.),   19  Aim.  B.  E.   78,   154       96,   101   Fed.   246. 

Fed.  537;  Maltter  of  Wetmore   (Hef.,  N.  Y.),  206.  In  re  Eihutaasel  (D.  C,  Iowa),  2  Am. 

6   Am    B.   R.    703;    In   re    Thomas    (D.   C,  Am.  B.  R.   697,  96  Fed.   597;   In  re  Tinker 

Iowa),  1  Am.  B.  R.  516,  92  Fed.  912.  (D.  C,  N.  Y.),  3   Am.  B.  R.   580,  99   Fed. 

General  dishonesty,   or  unfair   and  shar-p  79;  In  re  MdOarty  (D.  C,  111.),  7  Am.  B.  R. 

dealing  with  creditors  or  oral  misrepresento-  40,    HI    Fed.    161.     'But    in    In    re   Maples 

tions  made  in  obtaining  property  on  credit  (D.  iC,  Mont.),  6  Am.  B.  R.  426,  105  Fed. 

are   not   grounds    for   refusing   a   discharge.  919,   it  was  held  that  where  the  only  d'elbt 

In  re  Chamlberlain    (D.  C,  iN.  Y.),  26  Am.  scheduled  is  a  judgment  for  seduction,  the 

B.  R.  37,  180  Fed.  304.  court  will  not  grant  a  discharge. 

Charging  the  creation  of  a  debt  by  reason  207.  Matter  of  Luftig   (D'.  C,  Mass.),  15 

of  bankrupt's  misconduct  while  acting  in  a  Am.  B.  R.  773,  162  Fed.  322. 

fiduciary  capacity  is  not  sufficient  ground  for  208.  Hudson  v.  Mercantile  Nat.  Bank   (C. 

a  discharge      In  re  Gara.  (D.   C,  Pa.),  26  C.  A.,  8th  Cir.),  9  Am.  B.  E.  432,  56  0.  C. 

Am.  B.  R    573,  190  Fed.  112.  A.  260,  119  Fed.  346. 

The  violation  by  a  bankrupt  of  a  criminal  209.  In  re  Wolf   (D.  0.,  Pa.),  20  Am.  B. 

law  of  a  (State  is  no  ground  for  denying  his  R.  304,  159  Fed.  299. 

discbarge  in   bankruptcy.      In   re  McLellan  210.  In  re  Dauchy  (D.  O.,  N.  Y.),  10  Am. 

(D   iC,  N.  Y.),  30  Am.  B.  E.  326,  204  Fed.  B.  R.  527,  122  Fed.  688. 

482  211.  In  re  Webb    (D.  €.,  N.  Y.),  3  Am. 

205  In  re  Walrath  (D.  €.,  N.  Y.),  24  B.  R.  386,  96  Fed.  404;  In  re  Quackenbush 
Am.  B.  R.  541,  175  Fed.  243,  holding  that  (D.  €.,  N.  Y.),  4  Am.  'B.  iR.  274,  102  Fed. 
the  question  of  the  infancy  of  the  bankrupt  282;  In  re  Hammeratein  (0.  C.  A.,  2d  Cir.), 
cannot  .be  interposed  collaterally  as  an  ob-  26  Am.  B.  R.  757,  189  Fed.  37. 

lection  to  his  discharge.  212.  See   §   29    of   Bankr.   Act,  post,   and 

Domicile  or  residence  of  bankrupt  cannot  discussion  thereunder, 

be  interposed  as  an  objection  on  an  kppM-  213.  See  Bankr.  Act,   §  29-b(3)    (4)    (5). 
cation  foi-  a  discharge.    In  re  Mason  (D.  C, 
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though  the  use  of  the  word  "  offense "  necessarily  negatives  such  a  view.^^* 
If  any  of  the  offenses  enumerated  by  §  20  of  the  act  are  committed  by  the  bank- 
rupt, either  in  his  own  or  some  other  bankruptcy  proceedings,  his  discharge 
must  be  denied.^^° 

b.  Concealment  of  property. — (1)  What  constitutes. — (I)  In  general. 
—  To  entitle  the  bankrupt  to  the  privilege  of  a  discharge  there  must  be  entire 
good  faith  on  his  part;  he  must  surrender  his  property  fully;  he  may  not 
retain  or  conceal  any  part  thereof  which  should  go  to  his  creditors. ^-^^  The 
bankrupt  cannot  decide  for  himself  whether  a  specific  piece  of  property,  may 
be  retained  by  him,  and  conceal  the  existence  thereof  by  omitting  it  from  his 


214.  A  contempt,  even  though  punished  by 
imprisonment,  is  not  a  crime.  The  offense 
rmasit  be  one  under  the  bankruptcy  law. 
Section  29  indicates  what  constitutes  such 
"  offenses." 

215.  Commission  of  offenses  in  bankrupts 
bankruptcy. —  In  the  case  of  Matter  of  Lesser 
(C.  C.  A.,  2d  lOir.),  36  Am..  B.  R.  833,  234 
Fed.  65,  the  court  isaid :  "  As  herein 
provided  means  as  provided  under  the 
head  of  1  Offenses '  in  the  bankruptcy 
act  (section  29a).  If  a  bankrupt  ap- 
plying for  a  discharge  has  committed  an 
offense  covered  by  section  29a  his  discharge 
must  be  refused.  It  would  be  an  a/bsolute 
impossibility  for  him  to  commit  some  of 
these  offenses  in  his  own  bankruptcy.  One 
of  the  offenses  punished  by  section  29a  is 
the  emibezzlemcnt  by  a  trustee  in  fbankruptcy 
of  proper^  belonging  to  the  estate  of  the 
bankrupt.  If  the  trustee  is  convicted  of  such 
em'bezzlement  and  subsequently  becomes  a 
bankrupt  himself  he  oan,  if  the  ruling  of 
the  district  judge  is  correct,  lobtain  his  dis- 
charge, notwithstanding  his  conviction  under 
section  29a  of  am  offense  which  section  14 
declares  is  an  absolute  bar  to  «,  discharge. 
As  before  stated,  there  is  nothing  in  the  act 
which  confines  the  perjury  which  bars  a 
discharge  to  that  committed  in  the  bank- 
rupt's own  proceeding.  On  the  contrary, 
many  of  the  offenses,  conviction  of  which 
bars  a  discharge,  cannot,  as  before  stated,  be 
committed  in  the  bankruptcy  proceedings  of 
the  applicant  for  a  discharge.  We  cannot 
think  that  the  lawmakers  intended  a  result  so 
illogical  as  to  permit  a  trustee  who  has 
embezzled  the  estate  of  the  bankrupt  placed 
in  his  care  by  the  court  to  file  a  petition 
of  his  own  and  procure  a  discharge,  notwith- 
standing his  crime,  because  it  was  committed 
in  a  bankruptcy  proceeding  other  than  his 
own.  There  is  nothing  compelling  isuch  a 
construction  of  the  law.  *  *  *  It  seems 
clear  that  the  intention  of  the  lawmakers 
was  to  refuse  a  discharge  to  a  bankrupt  who 
has  taken  a  failse  oath  in  any  bankruptcy 
proceeding.  If  he  can  commit  perjury  once 
and  succeed  he  will  be  quite  likely  to 
attempt  it  again.  ,The  contention  that  the 
perjury  must  be  committed  in  his  own  bank- 
ruptcy is  contrary  to  the-  letter  of  the  law, 
and  if  sustained  may  lead  to  dteplorable 
results." 


216.  In  re  Breitling  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  126,  133  Fed.  146;  Matter  of 
Brincat  (D.  C,  Ala.),  37  Am.  B.  R.  587, 
233   Fed.  811. 

Complete  appropriation  of  assets. —  In  the 
case  of  In  re  Eaudouine  (D.  C,  N.  Y.),  3 
Am.  B.  R.  55,  61,  96  Fed.  536,  539,  Judge 
Brown  said:  "A  discharge  in  bankruptcy 
upon  :any,  other  condition  than  the  complete 
appropriation  of  every  known  asset  legally 
available  to  creddtors  would  not  only  be  a 
glaring  wrong  to  creditors,  but  contrary  to 
every  conception  of  a  just  system  of-  bank- 
ruptcy." 

In  the  case  of  Barton  Bros.  v.  Produce 
'Go.  (IC.  C.  A.,  8(th  Cir.),  14  Am.-  B.  R.  502," 
505,  13'6  Fed.  355,  the  court  said:  "The 
bankrupt  must  make  a  full  and  complete 
surrender  of  all  his  unexempt  property  for 
the  benefit  of  his  creditors.  He  must  be  hon- 
est in  this  respect.  He  must  neither  conceal 
nor  withhold  knowingly  anything  from  his 
creditors  which  they  are  entitled,  under  the 
law,  to  know  or  receive.  Whenever  the 
court  is  impressed  with  the  belief,  after  due 
inquiry  and  examination,  that  in  the  .jnain 
the  bankrupt  has  intended  and  tried  to  com- 
ply with  the  law, .  he  should  be  dealt  with 
liberally  on  his  petition  for  manumission 
from  his  debts.  On  the  other  hand,  in  order 
to  obstruct  gross  abuses  of  the  spirit  of  the 
bankrupt  act,  that  it  may  not  aid  the  dis- 
honest debtor  in  being  acquitted  of  his  honest 
debts,  while  withholding  aught  that  he 
should'  surrender  for  the  benefit  of  his  cred- 
itors, it  is  the  duty  -of  the  court  to  look 
into  the  heart  of  his  transactions." 

Bad-  faith  of  bankrupt. —  Where  creditors 
objecting  to  a  bankrupt's  discharge  sustain 
their  accusation  that  he  has  so  conducted 
his  business  as  not  to  indicate  good  faith, 
and  has  caused  his  assets  to  disappear,  the 
burden  is  upon  the  bankrupt  to  show  that 
he  is  entitled  to  a  discharge;  and  where 
bankrupt  conducted'  a  business  which  ;he  got 
rid  of  when  trouble  was  in  sig'ht  because 
of  a  promissory  note,  and  thereafter  con- 
ducted business  for  the  benefit  and  in  the 
name  of  his  sister,  who  apparently  had  no 
capital,  without  accounting  for  the  proceeds 
derived  from  the  sale  of  his  business,  a  dis- 
charge will  be  denied.  In  re  Miller  (D.  C, 
N.  Y.),  30  Am.  B.  R.  113,  203  Fed.  170. 
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schedules ;  it  is  his  duty  to  disclose  the  property  and  permit  the  court  to  deter- 
mihe  whether  it  could  go  to  his  creditors.^" 

(II)  Essential  elements. —  To  constitute  concealment  an  objection  to  a  dis- 
charge, it  must  be  (1)  by  the  bankrupt/^^  while  a  bankrupt  or  after  his  dis- 
charge— ^in  other  words,  after  the  filing  of  the  petition  ^^*  —  and  (2)  from 
his  trustee,  (3)  of  property  belonging  to  the  estate  in  bankruptcy,  and  (4) 
such  concealment  must  be  "  knowingly  and  fraudulently  "  done.^^" 

(III)  Knowingly  and  fraudulently. —  The  most  important  of  the  essentials 
of  a  concealment  is  that  it  be  done  "  knowingly  and  fraudulently,"  and  without 
clear  proof  sustaining  it,  the  specifications  must  be  dismissed.^^^  The  question 
of  intent  becomes,  therefore,  of  first  Importance  in  determining  whether  the 
offense  has  been  committed.  Without  a  purpose  to  profit  by  the  concealment, 
or  to  deprive  the  creditors  of  their  legal  right  to  an  apportionment  of  all  the 
property  of  the  bankrupt  the  act  complained  of  will  not  constitute  a  bar  to  a 
discharge.^^^    Thus,  an  omission  to  include  property  in  the  schedules  under 


217.  In  re  Gailey  (C.  C.  A.,  7th  Oir.),  11 
Am.  B.  ,E.  539,  127  Fed.  538;  Barton  v. 
Texas  Produce  Oo.  (C.  iC.  A.,  8th  dr.),  14 
Am.  B.  R.  502,  136  Fed.  395;  Vehon  v.  Ull- 
man  (C.  C.  A.,  7th  Oir.),  17  Am.  B.  E.  435, 
147  Fed.  694,  holding  that  the  failure  of 
the  president  of  a  mail  order  corporation  to 
schedule  a  duplicate  mailing  list  was  not  a 
bar  to  his   discharge. 

Int«nt. —  While  intent  is  a  pertinent  in- 
quiry, it  is  not  the  sole  inquiry.  The  sub- 
stance of  the  offense  is  the  withholding  of 
assets,  so  that  the  true  inquiry  is  whether 
with  fraudulent  intent,  the  (bankruipt  with- 
held from  his  schediule  property  belonging  to, 
his  creditors.  Apart  from  the  withholding 
of  assets,  the  intent  constitutes  no  cause  for 
denying  a  discharge.  Vehon  v.  Uliman  (C. 
C.  A.,  7th  Oir.),  17  Am.  B.  K.  495,  147  Fed. 
694. 

Where  it  fippears  that  a  bankrupt  inten- 
tionally took  his  property  and  kept  it  from 
his  creditors,  with  intent  to  liinder,  delay 
or  defraud  them,  he  will  be  denied  a  dis- 
charge, even  though  he  thought  his  action 
justified.  Matter  of  Nelson  (D.  C,  N.  Y.), 
23  Am.  B.  R.  37,  179  Fed.  320. 

218.  In  re  Myers  (D.  C,  N.  Y.),  5  Am. 
B.  E.  4,  105  Fed.  353,  holding  that  a  dis- 
cfharge  may  be  granted  to  a  wife,  notwith- 
standing a  concealment  of  assets  by  her  hus- 
band in  managing  her  business.  So,  the 
fraud  of  a  husband  in  failing  to  keep  true 
books  of  account  will  not  prevent  the  "wife 
from  securing  her  discharge.  In  re  Hyman 
(I>.  C,  N.  Y.),  3  Am.  B.  R.  169,  97  Fed.  195. 

219.  In  re  Webb  (D.  C,  N.  Y.),  3  Am.  B. 
E.  386,  98  Fed.  404. 

220.  Concealment;  essential  elements. —  To 
constitute  a  concealment  of  property  having 
discharge,  it  must  have  been  by  the  bank- 
rupt after  the  filing  of  a  petition  against 
him,  while  a  bankrupt,  or  after  his  discharge, 
and  the  property  must  have  been  concealed 
from  the  trustee,  and  such  property  must 
have  belonged .  to  the  estate  in  bankruptcy. 
The  .  concealment    must    be    knowingly    and 


fraudulently  made.  Matter  of  Agnew  and 
Sherman  (O.  C,  N.  Y.),  35  Am.  B.  R.  709, 
225  Fed.  650. 

.  221.  In  re  Copn  (D.  C,  Or.),  6  Am.  B.  R. 
217,  108  Fed.  525;  In  re  Pierce  (D.  C,  N. 
Y.),  4  Am.  B.  R.  554,  l03  Fed.  64;  In  re 
Freund  (D.  C,  N.  Y.),  3  Am.  B.  R.  418, 
98  Fed.  81;  In  re  Bryant  (D.  C,  Tenn.), 
5  Am.  B.  R.  114,  104  Fed.  789;  In  re  Todd 
(D.  C.,  Vt.),  7  Am.  B.  R.  770,  112  Fed. 
315;  In  re  Patterson  (D.  C,  N.  Y.),  10 
Am.  B.  R.  371,  121  Fed.  921;  In  re  Bla- 
look  (D.  C,  g.  Oar.),  9  Am.  B.  R.  266,  118 
Fed.  679;   In  re  Beebe   (D.  C,  Pa.),  8  Am. 

B.  R.  .597,  116  Fed.  48;  Woods  v.  Little' (0. 

C.  A.,  3d  Oir.),  13  Am.  B.  R.  742,  134  Fed. 
229;  In  re  Talpin  (D.  O.,  Iowa),  14  Am. 
B.  R.  360,  135  Fed.  861;  In  re  Griffin  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  78,  154  Fed. 
537;  In  re  Bacon  (D.  C,  N.  Y.),  30  Am. 
B.  R.  584,  205  Fed.  545. 

The  words  "  knowingly "  and  "  fraudu- 
lently," in  section  29b,  relating  to  conceal- 
ment of  assets  by  a  bankrupt,  must  be  given 
their  natural  significance  in  the  considera- 
tion of  a  charge  of  concealment  of  assets 
made  in  opposition  to  granting  him  a  dis- 
charge, and  it  must  be  shown  by  a  clear 
preponderance  of  evidence  that  such  conceal- 
ment was  practiced  knowingly  and  fraudu- 
lently. Klein  v.  Powell  (0.  C.  A.,  3d  Cir.), 
23  Am.  B.  R.  494,  174  Fed.  640. 

222.  Matter  of  Nelson  (D.  C,  N.  Y.),  23 
Am.  B.  R.  37,  179  Fed.  320;  Klein  v.  Powell 
(C.  C.  A.,  3d  Oir.),  23  Am.  B.  R.  494,  174 
Fed.  640;  In  re  Julius  Bros.  (D,  O.,  N.  Y.), 
31  Am.  B.  R.  132,  209  Fed.  371,  holding 
that  creditors,  claiming  that  a  .bankrupt 
transferred  property  in  fraud  of  their  rights, 
must  show  that  the  bankrupt  knew  tlhe  re- 
sult of  his  act  would  deprive  them  of  their 
rights  —  that  is  the  element  of  intent  — 
but  it  is  quite  irrelevtant  whether  the  bank- 
rupt in  his  own  mind  had  an  honest  justifi- 
cation; In  re  Kyte  (D.  O.,  Pa.),  23  Am. 
B.  R.  414,  174  Fed.  867. 
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an  honest  mistake  of  law  or  fact  will  not  bar  a  discliarge.^^^  But,  if  such  ouiis- 
sion  is  not  satisfactorily  explained,  it  will  usually  amount  to  a  concealment.^** 

(IV)  Property  belonging  to  estate. —  The  concealment  must  pertain  to 
property  belonging  to  the  bankrupt,  which  would  pass  upon  his  bankruptcy 
to  his  trustee.  It  must  be  shown  by  competent  and  sufficient  evidence  that  the 
property  concealed  belonged  to  the  bankrupt,  and  in  the  absence  of  a  finding 
to  this  effect  the  offense  is  not  established.*^^  The  amount  or  value  of  the  prop- 
erty concealed  does  not  bear  particularly  upon  the  existence  of  the  offense,  if 
the  knowledge,  intent  or  wilfulness  of  the  concealment  is  established.**® 

(V)  Failure  to  schedule  property.^ — Failure  to  schedule  or  surrender  prop- 
erty to  the  trustee  is  not  per  se  or  ipso  'facto  knowingly  and  fraudulently  con- 
cealing it.**''  If  the  bankrupt  has  money  in  his  possession  when  he  files  his 
petition,  which  he  did  not  schedule  or  turn  over  to  his  trustee,  he  is,  in  the 
absence  of  a  satisfactory  explanation,  guilty  of  a  concealment  of  assets  which 
bars  his  discharge.***  An  omission  to  schedule  property  fraudulently  conveyed 
usually  amounts  to  a  concealment,  where  the  bankrupt  retains  an  interest 
therein.**®    But  where  the  transfer  was  made  more  than  four  months  prior 


223.  In   re  Morrow    (D.  C,  Cal.),  3  Am.. 

B.  R.  263,  97  Fed.  574;   In  re  Wetmore   (D. 

C,  Pa.),  3  Am.  B.  K.  700,  99  Fed.  703;  In  re 
Blaloek  (D.  C,  N.  Oar.),  9  Am.  B.  E.  266, 
118  Fed.  679;  In  re  Eaton  (D.  C,  N.  Y.), 
6  Am.  B.  R.  531,  110  Fed.  731. 

224.  In  re  Royal  (D.  C,  N.  Car.),  7  Am. 
B.  R.  106,  112  Fed.  135;  In  re  Flnkelstein 
(D.  C,  N.  Y.),  3  Am.  B.  E.  800,  101  Fed. 
418;  In  re  0«ara  (D.  C,  Or.),  3  Am.  B.  U. 
349,  97  Fed.  932.  For  such  an  explanation, 
gee  In  re  Miner  (D.  C,  Or.),  8  Am.  B.  R. 
248,  114  Fed.  988. 

Presumption  of  concealment  arises  from 
failure  to  account  for  property  in  possession 
of  bankrupt  shortly  before  adjudication,  and  , 
and  not  included'  in  schedules.  The  sufficiency 
of  the  explanation  is  in  the  discretion  of  the 
district  judge.  Siegel  v.  Cartel  (C.  C  A., 
8th  Cir.),  21  Am.  B.  R.  140,  164  Fed.  691. 

225.  Property  belonging  to  estate. — Under 
section  291d  of  the  bankruptcy  ajct,  to  justify 
the  refusal  of  a  discharge,  it  must  appear 
that  the  bankrupt  knowingly  and  fraudu- 
lently "  concealed  while  a  Ibankrupt,  or  after 
his  discharge,  from  his  trustee,  any  of  -fflie 
property  ielonging  to  his  estate  in  bank- 
ruptcy." Hence,  a  report  by  la  special  master 
the  certain  moneys  have  been  retained  by  the 
bankrupt  and'  not  paid  over,  which  does  not 
state  whether  or  not  such  moneys  were~  con- 
cealed from  the  trustee,  is  insufficient.  ,Mat-' 
ter  of  Lenweaver  (D.  C,  N.  Y.),  36  Am. 
B.  R.  73,  226  Fed.  987. 

226.  Value  of  property  concealed. — ^The 
bankruptcy  act  is  not  aimed  particularly  at 
large  concealments  of  property,  but  at  all 
concealments  of  property.  If  the  amount  is 
small,  and.  inadvertently  retained  or  forgot- 
ten, the  failure  to  disclose  will  not  prevent 
a  discharge;  but  when  knowingly  and  will- 
fully concealed  from  the  trustee,  and  drawn 
out  and  used  by  the  bankrupt  for  his  own 
personal  use,  whether  the  sum  be  large  or 
small,   there   is   a   concealment   of   property 


with  intertt  to  defraud  creditors.  Matter  of 
Smith  (D.  C,  N.  Y.),  37  Am.  B.  E.  230, 
232  Fed.  248.  See  Matter  of  Levy  (D.  C, 
N.  Y.),  36  Am.  B.  E.  181,  227  Fed.  1011. 
The  mere  fact  that  a  'bankrupt  omitted  bed- 
room furniture  of  small  value  from  his 
schedules  is  not  in  itself  sufficieat  to  justify 
the  denial  of  a  discharge,  especially  -where 
it  was  partly  owned  by  his  clerk  and  the 
key  to  the  room  had  been  given  to  the  trus- 
tee. Baker  v.  BishopjBabeock-B'ecker  Co.  (C 
C.  A.,  4th  Cir.),  34  Am.  B.  R.  396,  220  Fed. 
667. 

227.  In  re  Hirsch  (D.  C,  Tenn.),  2  Am. 
B.  R.  715,  96  Fed.  408;  In  re  Freund  (D.  C, 
N.  Y.),  3  Am.  B.  E.  418,  98  Fed.  81;  In  re 
Blaloek  (D.  C,  S.  Car.),  9  Am.  B.  E.  266,  118 
Fed.  679;  Gretsch  v.  United'  States  (C.  C. 
A.,  3d  Cir.),  36  Am.  B.  E.  571,  231  Fed.  57. 

Failure  to  schedule  property  transferred. — 
The  failure  to  schedule  or  surrender  prop- 
erty to  the  trustee  is  not  per  se,  or  ipso  facto, 
knowingly  and  fraudulently  concealing  it, 
though  an  omission  to  schedule  property 
fraudulently  conveyed'  usually  amounts  to  a 
concealment  where  the  bankrupt  retains  lany 
interest  therein.  Where,  however,  the  evi- 
dence shows  an  entire  absence  of  fraudulent 
inteiit,  no  'Such  oiTemse  has  been  committed 
as  will  warrant  the  denial  of  a  discharge  on 
th-  ground  of  concealment.  Matter  of  Staf- 
ford (D.  C,  Conn.),  35  Am.  B..  E.  747,  221 
Fed.  127. 

228.  In  re  Friedrich  (D.  C,  Minn.),  28 
Am.  B.  E.  656,  199  Fed.  193,  holding  that 
proceeds  derived'  from  the  sale  of  crops  raised 
upon  homestead  property  are  not  exempt 
under  the  law  of  Minnesota,  so  as  to  excuse 
a  bankrupt  for  failure  to  schedule  such  pro- 
ceeds or  turn  them  over  to  his  trustee. 

229.  Bragassa  v.  St.  Louis  Cycle  (10.  C.  A., 
5th  Cir.),  5  Am.  B.  E.  700,  107  Fed.  77;  In 
re  Berner  (D.  C,  Ohio,  Eef.),  4  Am.  B.  R. 
383;  In  re  Skinner  (I>.  C,  Iowa),  3  Am.  B. 
E.   163,  97   Fed.   190;   In  re  Welch    (D.   C, 
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to  filing  the  petition  in  bankruptcy,  it  will  not  constitute  a  bar  to  discharge.^*'' 
This  question  often  arises  where  property  has  been  given  or  transferred  by  a 
bankrupt  to  his  wife  and  omitted  from  the  schedules  or  otherwise  concealed.^^^ 
Where  a  bankrupt  has  property  in  his  wife's  name,  for  the  purpose  of  keeping 
such  property  from  his  creditors,  a  discharge  will  not  be  granted.^^^  It  seems, 
however,  that  an  omission  of  assets  from  the  schedide,  on  the  advice  of  counsel, 
honestly  given,  is  at  least  a  presumptive  excuse  f^^  as  where  the  bankrupt  was 
advised  that  his  interest  in  his  grandfather's  estate  was  contingent  and  not 
vested.^^*  If  there  be  no  fraudulent  or  criminal  intent  in  failing  to  schedule  the 
property,  and  it  was  omitted  upon  a  fair  and  reasonable  cause  to  believe  that 
it  should  not  be  included,  based  upon  the  advice  of  counsel,  the  omission  is  not 
an  offense  barring  discharge. ^^^  The  advice  of  counsel  is  no  excuse  unless  it 
was  based  upon  a  full  and  truthful  disclosure  of  all  the  facts  pertaining  to  the 


Ohio),  3  Am.  B.  I?.  93,  100  Fed.  65;  In  re 
McN"amara  (Kef.,  N.  Y.),  2  Am.  B.  E.  566, 
95  Fed.  429;  ^n  re  Quackenbush  (D.  C, 
N.  Y.),  4  Am.  B.  R.  274,  102  Fed.  282;  Mat- 
ter of  Staflford  (D.  C,  Conn.),  35  Am.  B.  R. 
747,  221  Fed.  127. 

Failure  to  schedule  property  transferred  by 
a  bankrupt  to  his  wife  prior  to  the  enactment 
of  the  bankruptcy  law  is  not  a  ground  for 
opposing  a  discharge.  In  re  Oaodale  (D.  C., 
N.  Y.),  6  Am.  B.  E.  493,  109  Fed.  783;  In  re 
House  (D.  C,  X.  Y.),  4  Am.  B.  R.  603,  103 
Fed.  616.  So  also  a  transfer  made  more 
than  two  years  prior  to  bankruptcy,  Matter^ 
of  Kaufman  (C.  C.  A.,  2d  Cir.),  38  Am. 
B.  R.  648. 

230.  In  re  Henneby  (D.  C,  Iowa),  31  Am. 
B  R  231,  207  Fed.  882;  In  re  Kolster 
(D.  C,  Nev.)  17  Am.  B.  R.  52,  146  Fed.  138; 
In  re  Countryman  (D.  C,  la.),  9  Am.  B.  R. 
572,  119  Fed.  637;  Fields  v.  Karter  (C.  C. 
A.,  5th  Cir.),  8  Am.  B.  R.  351,  115  Fed.  950. 
Otherwise  if  within  the  four  months'  period. 
Pirvitz  V.  Pithian  (C.  C.  A.,  8th  Cir.),  27 
Am.  B.  R.  621,  194  Fed.  403,  114  C.  C.  A. 
365. 

231.  In  re  MoOrea  (C.  C.  A.,  2d  Cir.),  20 
Am.  B.  R.  412,  161  Fed.  246;  In  re  Brown 
(D.  C,  Vt.),  15  Am.  B.  R.  350,  140  Fed.  383, 
in  which  ease  it  was  held  tbat  since  a  Ver- 
mont statute  .prohibits  a  contract  between 
husband  and  wife,  an  attempted  transfer  to 
her  did  not  constitute  a  concealment;  In  re 
Hirshowitz  (D.  C,  Pa.),  27  Am.  B.  K.  701, 
194  Fed.  562. 

232.  In  re  Steindler  &  Hahn  (Ref.,  N.  Y.), 
5  Am.  B.  R.  63;  In  re  Gilbert  (D.  C,  Pa.), 
22  Am.  B.  R.  221,  169  Fed.  149.  Failure  to 
schedule  assets  held  in  trust  for  a.  bankrupt 
by  his  wife  is  ground  for  refusal  of  his  dis- 
dharge.  Matter  of  Borg  (D.  C,  Minn.),  25 
Am.  B.  iR.  189,  184  Fed.  649;  In  re  De  Mau- 
riae  (D.  C,  N.  Y.),  30  Am.  B.  R.  &77,  206 
Fed.  358. 

Failure  to  schedule  property  held  by  wife. 
—  In  the  case  of  In  re  Graves  (D.  C,  Pa.), 
26  Am.  B.  R.  633,  189  Fed.  847,  the  court 
said:  "To  entitle  the  bankrupt  to  a  dis- 
charge, there  must  (be  entire  good  faith  on 
his  part.  He  must  surrender  his  property 
fully.    He  cannot  retain  or  conceal  any  part 


thereof  which  should  go  to  'his  creditors.  If 
the  property,  or  a  portion  of  it,  belonging  to 
the  bankrupt  has  been  vested  directly  or  in- 
directly in  his  wife,  no  matter  when  that  was 
done,  if  the  court  believes  from  the  evidence 
that  it  was  done  and  continued  fraudulently, 
and  the  property  really  was  held  for  the  bank- 
rupt's benefit  and  subject  to  his  control,  the 
failure  to  mention  such  property,  of  whatever 
it  onay  consist,  in  the  schedule  and  to  inform 
the  trustee  in  regard  thereto,  is  concealment 
of  property  and  will  prevent  a  discharge. 
This  is  a  well  selttled  principle,  requiring  no 
reference  to  cases  decided."  See  also  In  re 
Diamond  (D.  C,  Wis.),  30  Am.  B.  R.  363, 
204  Fed.  137.  But  this  rule  would  not  apply 
where  the  property  so  transfered  was  pur- 
chased by  the  bankrupt  with  his  wife's  money. 
Matter  of  Kean  (D.  C,  N.  Y.),  38  Am'.  B.  R. 
628,  '237  Fed.  682. 

233.  Omission  under  advice  of  counsel. — 
Iri  re  Schreck  (Ref.,  N.  Y.),  1  Am.  B.  R.  366; 
In  re  Berner  (Ref.,  Ohio),  4  Am.  B.  R.  383; 
In  re  Headley,  2  N.  B.  N.  Rep.  684;  U.  S. 
V.  Connor,  3  McLean,  573;  In  re  Kyte  (D.  C., 
Pa.),  23  Am.  B.  R.  417,  174  Fed.  867;  Matter 
of  Meikelham  (D.  C,  Ga.),  38  Am.  B.  R. 
324,  -236  Fed.  401.  But  In  re  Stoddard  (D. 
C,  Wash.),  7  Am.  'B.  R.  762,  114  Fed.  486, 
it  was  held  that  where  certain  real  estate 
conveyed  by  the  bankrupt  shortly  before 
filing  liis  petition  iii  bankruptcy,  in  trust  to 
pay  another  the  profits  thereof  for  life  and 
then  to  hold  for  his  benefit,  is  intentionally 
omitted  from  his  schedules,  he  is  not  entitled 
to  his  discharge,  although  he  acted  under  ad- 
vice of  counsel,  that  all  his  interest  in  the 
property  was  divested  by  the  deed. 

Doubtful  ownership. —  In  the  case  of  In  re 
AUeman  (D.  C,  Pa.),  20  Am.  B.  R.  745,  162 
Fed.  693,  it  was  held  that  a  bankrupt  will  not 
be  denied  a  discharge  upon  the  ground  of  a 
fraudulent  concealment  -of  property,  where 
'  his  ownership  is  doubtful  and,  under  the  ad- 
vice of  counsel,  the  property  in  question  is 
omitted  from  the  schedules. 

234.  Woods  V.  Little  (C.  C  A.,  3d  Cir.), 
13  Am.  B.  R.  742,  134  Fed.  229. 

235.  In  re  Jacobson  &  Son  Co.  (C.  C  A., 
3d  Cir.),  28  Am.  B.  R.  492,  196  Fed.  949. 
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omitted  assets.^^^  Where  a  person  prior  to  filing  a  petition  in  bankruptcy  con- 
veys property  to  a  third  person,  to  be  held,  in  whole  or  in  part,  in  secret  trust 
for  himself,  and  fails  to  schedule  such  interest,  such  failure  constitutes  a 
knowing  and  fraudulent  concealment  from  his  trustee,  while  a  bankrupt,  of 
property  belonging  to  his  estate  in  bankruptcy,  and  will  preclude  his  dis-' 
charge.^^'^  The  listing  of  property  after  an  attempt  to  conceal  the  same  and 
after  the  false  oath  has  been  discovered  will  not  relieve  the  bankrupt  from  the 
cgnsequences  of  such  aets.^^*  Eeal  property  set  apart  to  a  divorced  wife  as 
alimony  is  not  within  the  jurisdiction  of  a  court  in  bankruptcy, ^^^  and  a  failure 
to  schedule  such  property  does  not  constitute  a  concealment  so  as  to  defeat 
the  wife's  right  to  a  discharge.^**  Salary  of  a  public  ofiicer  does  not  paas  to 
a  trustee,  and  a  failure  to  schedule  the  amount  earned  when  the  petition  was 
filed  is  not  a  concealment  of  assets  barring  discharge.^"  A  bankrupt  should 
not  be  refused  a  discharge  because  he  failed  to  set  forth  in  his  schedules  the 
income  derived  from  certain  trust  funds,  and  did  not  turn  over  to  the  trustee 
on  demand  his  interest  in  said  income,  especially  where  it  has  not  been  decided 
whether  or  not  such  income  passes  to  the  trustee. ^^ 

(VI)  Undervaluation. —  The  value  of  the  property  concealed  is  not  material 
if  it  be  shown  that  it  was  knowingly  and  fraudulently  done.^*^  If  property  is 
undervalued  the  fact  may  be  considered  in  determining  whether  a  concealment 
has  been  committed  although  it  is  not  itself  a  concealment.^** 

(VII)  Other  instances  of  fra/udulent  concealment. —  It  is  not  fraud  for  a 
bankrupt  to  collect  insurance  commissions  and  apply  them  to  his  own  use, 
where  a  refieree  has  decided  that  such  commissions  do^  not  pass  to  the  trustee, 
although  the  referee  is  subsequently  reversed.^*^  The  participation  of  bankrupt 
partners  in  the  foreclosure  of  a  chattel  mortgage,  given  anterior  to  the  four 

236.  Matter  of  Eemmers  (C  C.  A.,  8th  Where 'bankrupt  on  the  day  Ibefore  filing  his 
Oil-.),  23  Am.  B.  E.  78,  173  Fed.  484.  petition  made  an  assignment  to  his  attorney 

237.  Matter  of  Borg  (D.  C,  Minn.),  25  of  certain  pledged  securities  which  he  omitted 
Am.  B.  R.  189,  184  Fed.  640;  In  re  Breiner  to  schedule,  and  delivered  such  assignment  to 
(D.  iC,  Iowa),  11  Am.  B.  E.  684,  129  Fed.  the  bank  holding  the  securities  in  pledge  after 
156;  In  re  Danchy  (D.  C,  dST.  Y.),  10  Am.  his  adjudication,  an  intention  to  conceal  said 
B.  E.  527,  122  Fed.  688;  Hudson  v.  Mercan-  securities  is  made  out;  and  a  conditional 
tile  Nat.  Bank  (C.  C  A.,  8th  Cir.),  9  Am.  assignment  of  said  securities  subsequently 
B.  lE.  432,  56  C.  C.  A.  250,  119  Fed.  346;  In  tendered  to  bankrupt's  trustee  by  the  attor- 
re  Bemis  (D.  C,  N.  Y.),  5  Am.  B.  E.  36,  104  ney,  which  would  necessitate  the  bringing  of 
Fed.  672;  In  re  Weloh  (D.  C,  Ohio),  3  Am.  an  action  against  bankrupt  to  recover  his 
B:  E.  93,  100  Fed.  65.  equities  therein,  will  not  relieve  the  bankrupt 

Omission  of  a  vested  remainder  of  dou'btful  from   the  consequences  of   his  act.     In    re 

value  which  the  bankru,pt  held  in  his  father's  Doyle  (D.  C,  N.  Y.),  29  Am.  B.  E.  102    199 

estate,  coupled  with  the  'bankrupt's  testimony  Fed.  247. 

that  he  took  nothing  under  his  father's  will,  238.  In  re  Breiner   (D.  C,  Iowa),  11  Am. 

constitutes  a  fraudulent  concealment.     In  re  B.   E.    684,    129    Fed     155  •    In    re    Siissman 

Becker   (D.  C,  N.  Y.),  5  Am.  B.  E..438,  106  (D.  C,  Pa.),  26  Am.  B.  E.  18,  190  Fed.  111. 

Fed.  54.  239.  Audubon  v.  Shufeldt,   181  U.   S.   575, 

Failure  to  surrender  life  income  in  a  trust  5  Am.  B.  E.  829,  45  L.  Ed.  1009. 

fund,   althoug'h    scheduled,   will   prevent   the  240.  In  re  Le  Claire  (D.  C.,  Iowa)    10  Am 

granting  of  a  discharge.     In  re  Fleischman  B.  E.  733,  124  Fed.  664                        ' 

(D.  C,  111.),  9  Am.  B.  E.  557,  120  Fed.  960.  241.  In  re  Doherty   (D.  C,  Ct  )     13   Am 

Surrender   of  an   option  to  purchase  real  B.  E.  549,  135  Fed.  432.                    ' 

estate  and  a  failure  to  mention  the  same  in  242.  Matter    of    Buchanan    (C.    C    A     2d 

his   schedules  will  not  constitute   a  conceal-  Cdr.),  33  Am.  B.  E.  638    219  Fed.  492      ' 

ment  of  assets  in  the  absence  of  evidence  of  a  243.  In  re  Lowenstein    (D    C     N    Y  )     2 

secret   trust   or    agreement  that  the  one  to  Am.  B.  E.   193,   106  Fed.  51-    In  re  Becker 

whom   the    option   was  Buirendered   was   to  (D.  C,  N".  Y.),  5  Am.  B.  E.  438    106  Fed   54 

hold  the  property  for  the  benefit  of  the  bank-  244.  In   re  Semmel    (DC!     Va  \     o    Am' 

rupt.     In  re  Kloster   (D.  C,  Nev.),   17  Am.  B.  E.  351,  118  Fed  487      ' 

B.  E.  52,  146  Fed.  138.  245.  In  re  Wright  (D.  C.  NY)    24  Am 

Assignment    of    securities   to    attorney. —  B.  E.  437,  177  Fed.  578. 
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months'  period,  being  charged  as  a  fraudulent  concealment  of  assets  from  the 
trustee,  will  prevent  the  granting  of  a  discharge  until  the  validity  of  the  mort- 
gage and  the  sufficiency  of  the  foreclosure  has  been  passed  upon  by  a  court  of 
competent  jurisdiction.***  If  a  voluntary  transfer  be  made  in  contemplation  of 
future  indebtedness  it  may  amount  to  a  concealment,**''  and  so  also  where  it 
appears  that  property  was  conveyed  in  fraud  of  creditors  and  is  held  in  secret 
trust ;  and  where  a  deed  executed  and  recorded  more  than  four  months  prior 
to  bankruptcy,  was  in  fact  a  mortgage  which  was  not  disclosed  until  immedi- 
ately prior  to  the  filing  of  the  -petition,  there  was  a  concealment  of  property 
within  the  meaning  of  the  act.**®  "Where  the  bankrupt  remains  in  possession 
of  the  transferred  property,  and  the  transfer  is  merely  a  device  to  obtain  credit 
from  the  use  of  the  transferee's  note,  the  property  is  fraudulently  concealed, 
and  discharge  may  be  denied.*^** 

('2)  Evidence  of  concealment  of  assets.^A  wilful  and  fraudulent  con- 
cealment of  assets  by  a  bankrupt  need  only  be  shown  by  a  fair  preponderance 
of  credible  evidence.*^^  The  burden  of  proof  rests  upon  the  opposing  cred- 
itors ;  they  must  show  by  satisfactory  evidence  the  essential  elements  of  a  con- 
cealment. If  the  testimony  is  that  of  the  bankrupt  aloiie,  and  the  most  that 
can  be  said  is  that  the  circumstances  are  suspicious,  the  objection  to  a  discharge 
should  be  overruled.^"'    "Where  objecting  creditors  have  made  a  prima  facie 


24G.  In  re  Olaneky  (D.  C,  N.  Y.),  20  Am. 

B.  B.  780,  163  Fed.  428. 

247.  In  re  McNamara  (Eef.,  N.  Y.),  2 
Am.  B.  K.  579. 

248.  In  re  Bemer  (Ref.,  Ohio),  4  Am.  B. 
E.  »83. 

Secret  trust. —  It  'has  iheen  held  on  several 
occasions  that  where  a  person,  prior  to  fil- 
ing a  ■petition  in  hankruptoy,  conveys  the 
whole  or  a  part  of  his  property  to  a  third 
party  to  he  held  in  secret  trust  for  himself, 
and  fails  to  schedule  it  as  a  part  of  his  as- 
sets, such  an  act  amounts  to  a  fraudulent 
concealment  of  assets  which  will  defeat  his 
right  to  a  discharge.  Hudson  v.  Mercantile 
Nat'l  Bank  (C.  C.  A.,  8th  Oir.),  9  Am.  B. 
E.  432,  436,  119  Fed.  346;  In  re  Bemis   (D. 

C,  K  Y.),  5  Am.  B.  E.  36,  104  Fed.  672; 
In  re  Welch  (D.  C,  Ohio),  3  Aim.  B.  R.  93, 
100  Fed.  eS;  In  re  B«dker  (D.  C,  N.  Yi),, 
5  Am.  B.  R.  438,  106  Fed.  54 ;  Matter  of  Borg 
(D.  C,  Minn.),  25  Am.  B.  E.  189,  184  Fed. 
640. 

249.  Matter  of  White  (D.  C,  Ore.),  34  Am. 
B.  E.  803,  222  Fed.  688. 

250.  Matter  of  Hagy  (C.  C.  A.,  6th  Oir.), 
34  Am.  B.  R.  319,  220  Fed.  665. 

251.  Evidence  of  concealment. —  In  re 
Greenherg  (D.  C.,  Ct.),  8  Am.  B.  E.  94,  114 
Fed.  773;  In  re  Howden  (D.  C,  N.  Y.),  7 
^m.  B.  E.  191,  111  Fed.  723;  In  re  Gaylord 
j(n  .0.  A.,  2d  iCir.),  7  Am.  B.  E.  1,  112  Fed. 
668;  In  re  Tillyer  (D.  C,  Pa.),  17  Am.  B. 
R.  125,  147  Fed.  860.  It  is  not  necessary 
to  establish  the  concealment  of  assets  he- 
yond  a  reasonable  dtoubt.  A  fair  preponder- 
ance of  testimony  is  sufficient.  In  re  Del- 
mour  (D.  C,  N.  Y.),  20  Am.  B.  R.  405,  161 
Fed.  58«;  Klein  v.  Powell  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  E.  494,  174  Fed.  640;  In  re  Mar- 


golis  (D.  C,  Mass.),  24  Am.  B.  E.  934,  181 
Fed.  591;  In  re  Cohen  (C.  C.  A.,  2d  Cir.),  30 
Am.  B.  E.  653,  206.  Fed.  457,  revg.  29  Am.  B. 
E.  698,  201  Ted.  188;  In  re  Boyle  I'D.  C, 
N.  Y.),  29  Am.  B.  R.  102,  199  Fed.  247; 
evidence  that  a  bankrupt  knowingly  and 
fraudulently  concealed  property  from  his 
trustee  must  be  clear.  Matter  of  Agnew  and 
Sherman  (D;  C,  N.  Y,),  35  Am.  B.  R.  709, 
225  Fed.  650;  a  willful  and  fraudulent  con- 
cealment of  assets  by  a  bankrupt  need  only 
be  shown  by  a  clear  preponderance  of  credible 
evidence.  Matter  of  Brincat  (D.  C,  Ala.), 
37  Am.  B.  E.  587,  233  Fed.  811. 

Sufficiency  of  evidence. —  Although  the 
facts  of  concealment  if  proved  would  render 
the  bankrupt  liaible  to  criminal  prosecution, 
yet  in  an  application  for  a  discharge,  merely 
a  civil  case,  the  facts  proved  need  not  he  suf- 
ficient to  convict  of  the  crime.  Matter  of 
Atlas  (D.  C,  111.),  34  Am.  B.  R.44,  219 
Fed.  783. 

252.  Poflf  V.  Adamis,  (C.  C.  A.  4tb  dr.), 
35  Am.  B.  E.  307,  226  Fed.  187. 

253.  In  re  Kolster  (D.  C,  Nev.),  17  Am. 
B.  E.  52,  146  Fed.  138;  Matter  of  Nadel 
(D.  C,  N.  Y.)  34  Am.  B.  R.  727,  211  Fed. 
767;  Matter  of  Miller  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  397,  212  Fed.  920. 

Mere  suspicion  insufficient. —  Iii  the  case 
of  In  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  E. 
143,  149,  188  Fed.  479,  484,  the  court  said: 
"The  denial  of  the  discharge  because  of 
fraudulent  concealment  of  assets  or  of  a  false 
oath  by  the  bankrupt  must  be  made  out  hy 
clear  and  convincing  proof,  and  is  not  the 
subject  of  mere  suspicion  or  inference." 

That  fraud  may  not  be  presumed  does  not 
imply  that  it  may  not  be  proved  by  circum- 
stances. Matter  of  Brineat  (D.  C,  Ala.),  37 
Am.  B.  E.  587,  233  Fed.  811. 
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case  tlie  burden  is  on  the  bankrupt  to  so  weaken  it  by  credible  evidence  as  io 
present  a  question  of  fact.^^*  If  it  appear  that  the  bankrupt  did  not  act  in 
good  faith  in  withholding  a  part  of  his  property  from  his  creditors,  the  court 
will  not  countenance  it  by  permitting  his  discharge.^*^  While  fraudulent  intent 
is  essential  it  does  not  of  itself  justify  a  refusal  of  a  discharge  where- it  is  not 
shown  that  the  assets  alleged  to  have  been  concealed  belonged  to  the  bankrupt's 
estate. ^^®  If  it  be  decided  in  a  prior  controversy  in  the  proceedings  that  the 
bankrupt  was  guilty  of  a  concealment  of  assets,  the  question  of  concealment  is 
res  adjudicata  in  the  proceedings  for  a  discharge,  and'  raises  a  presumption 
against  the  bankrupt.^^''  The  failure  of  the  trustee  to  prove  the  whole  amount 
alleged  to  have  been  concealed  is  immaterial  in  passing  on  the  bankrupt's  right 
to  be  discharged,  as  the  specifications  may  be  amended  to  conform  to   the 

proof. '^  .  .     . 

(3)  Continuing  conceai.ment. —  Concealment  being  possible  only  if  the 
person  is  "  a  bankrupt,"  strictly,  a  concealment  accomplished  before  the  bank- 
ruptcy is  not  within  the  penalty  of  the  statute.  This  limitation  has,  however, 
led  to  the  doctrine  of  "  continuing  concealment,"  which  is  now  generally 
recognized.^^®    Although  the  concealment  must  have  been  done  while  a  bank- 

254.  In  re  Leslie  (D.  C,  N.  Y.),  9  Am.  B. 
E.  561,  119  Fed.  406.  In  this  case  it  was 
held  that  an  unexplained  shrinkage  in  the 
bankrupt's  assets  of  alaout  $12,000  within  a 
year  of  his  bankruptcy  is  insufficient  proof 
that  he  •  had  that  amount  of  money  at  the 
time  of  filing  his  petition  and  concealed  it 
from  his  creditors  and  tie  trustee.  See  also 
In  re  Dlalock  (D.  C,  S.  Car.),  9  Am.  B.  E. 
266,  118  Fed.  679-;  In  re  Baerncopf  (D.  C, 
Pa.),  9  Am.  B.  E.  133,  117  Fed.  975;  In  re 

,  Coppleman  (D.  €.,  Mich.),  30  Am.  B.  E.  414, 
207  Fed.  815. 

Undervaluation. —  In  the  case  of  In  re 
Samlhel  (D.  C,  Pa.),  9  Am.  B.  R.  356,  118 
Fed.  457,  it  was  held  that  the  bankrupt 
could  not  be  charged  with  concealing  shares 
of  stock  because  he  had  undervalued  them, 
but  that  fact,  as  well  as  the  fact  that  he 
did  not  name  the  stock,  was  a  circumstance 
of  more  or  less  weight  on  the  question  of 
concealment,  if  there  was  further  evidence 
to  bear  it  out;  In  re  Jacobs   (D.  C,  N.  J.), 

16  Am.  B.  E.  482,  144  Fed.  868. 
Presumption   of    concealment    arises    from 

failure  to  account  for  property  in  possesion 
of  the  bankrupt  shortly  before  adjudication, 
and  not  included  in  his  schedules.  The 
reasonableness  of  a  bankrupt's  explanation 
of  the  omission  of  property  from  his  sched- 
ules is  in  the  judicial  discretion  of  the  judge. 
Matter  of  Brincat  (D.  C,  Ala.),  37  Am.  B. 
R.  587,  233  Fed.  811. 

255.  In  re  Breitling  (C.  C.  A.,  7th  Cir.), 
13  Am.  'B>.  R.  126,  133  Fed.  146;  In  re  Graves 
(D.  C,  Pa.),  26  Am.  B.  R.  633,  189  Fed. 
847. 

256.  Vehon  v.  Ullman  (C.  C.  A.,  7th  Cir), 

17  Am.  B.  R.  435,  147  Fed.  694. 

257.  In  re  Krall  (D.  C,  Conn.),  28  Am. 
B,  R.  452,  196  Fed.  402. 

258.  Matter  of  Magen  (D.  C,  Pa.),  33  Am. 
B.  R.  346,  218  Fed.  692. 

259.  In  re  Quackenbush   (D.  C,  N.  Y.),  4 


Am.  B.  E.  274,  102  Fed.  2S2;  In  re  Bemis 
(D.  C,  N.  Y.),  5  Am.  B.  E.  36,  104  Fed.  672. 
Placing  title  in  wife's  name  as  continuing 
concealment. —  Where  a  bankrupt,  several 
years  previously,  had  transferred  certain  real 
estate,"-  subject  to  a  mortgage,  to  his  wife, 
without  consideration,  tout  without  any  at- 
tempt at  concealment,  and  there  was  no  proof 
that  there  was  any  agreement  between  them 
that  the  bankrupt  should  retain  any  interest 
in  such  property,  the  fact  that  after  such 
transfer  the  "bankrupt  continued  to  live  with 
his  wife  on  this  property  and  other  real 
estate  which  she  purchased,  and  that  he 
worked  for  her  thereon,  without  proof,  how- 
ever, that  he  did  more  lor  his  wife  than  his 
board  was  worth,  was  not  sufficient  to  dis- 
close such  a  secret  interest  in  the  property 
as  to  sustain  the  burden  imposed  upon  a 
creditor  objecting  to  the  bankrupt's  discharge 
on  the  ground  of  concealment  of  property. 
In  re  Wermuth  (D.  C,  N.  Y.),  24  Am.  B.  E. 
785,  175  Fed.  1009. 

Where  the  record  shows  that  the  bank- 
rupt, having  an  interest  in  certain  proper- 
ties, placed  the  title  thereto  in  his  wife'a 
name  for  the  purpose  of  keeping  them  out 
of  the  reach  of  the  creditors,  and  she  held 
the  title  when  he  filed  his  schedules,  in  Which 
he  did  not  include  his  interest  in  the  prop- 
erties, he  will  be  refused  a  discharge,  both 
upon  the  ground  of  a  fraudulent  concealment 
of  assets  and  of  making  a  false  oath.  In  re 
Guilbert  (D.  C,  Pa.),  22  Am.  B.  R.  221,  169 
Fed.  149. 

Concealment  of  assets  of  a  bankrupt  before 
the  appointment  of  the  trustee,  and  continu- 
ing after  such  appointment,  is  a  concealment 
from  the  trustee  in  violation  of  the  bank- 
ruptcy act.  Matter  of  Brincat  ( D.  C,  Ala  ) 
37  Am.  B.  iR.  587,  233  Fed.  811. 

Conveyances  prior  to  four  months',  period. 
—  In  New  York  a  conveyance  of  real  estate 
made   by   a   bankrupt   long   anterior    to   the 
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rupt  or  after  discharge,  yet  wliere  a  bankrupt  lias  disposed  of  property  prior 
to  bankruptcy  but  has  possession  or  control  of  the  proceeds  subsequent  to 
adjudication  which,  lie  fails  to  disclose,  there  is  a  continuing  concealment  for 
which  he  is  amenable  to  the  law.^""  The  word  "concealed"  is  sufficiently 
elastic  to  include  "  continuing  concealments."  ^*^  Such  a  concealment  once 
begun  necessarily  continues  after  the  bankruptcy  and  is,  therefore,  "  from  his 
trustee."  Whether  it  is  also  of  "  property  belonging  to  his  estate  in  bank- 
ruptcy "  is  sometimes  a  difficult  question,  and  usually  turns  on  the  bona  fides  of. 
the  transaction  through  which  possession  and  title  passed  from  the  bankrupt. 
No  hard  and  fast  rule  can  be  phrased ;  the  cases  rest  each  on  its  own  facts.^®^ 


four  months'  period,  with  intent  to  hinder, 
delay  and  defraud  creditors,  may  be  alleged 
as  a  ground  of  objection  to  his  discharge, 
where  the  conveyance  is  not  recorded  until 
within  the  four  months'  .period.  Matter  of 
McKane  (D.  C,  N.  Y.),  19  Am.  B.  R.  103, 
155  Fed.  674.  But  it  is  no  ground  for  deny- 
ing a  bankrupt's  discharge  that  more  than 
four  months  prior  to  the  filing  of  hie  petition 
he  conveyed  to  his  wife,  for  full  vialue,  cer- 
tain shares  of  corporate  stock  for  the  purpose 
of  raisii^g  money  to  pay  the  expenses  of  an 
impending  suit  for  breach  of  promise  to 
marry.  In  re  Brambaugh  (D.  C,  Pa.),  12 
Am.  B.  -R.  204,  128  Fed.  971. 

Proof  that  the  bankrupt,  three  years  prior 
to  bankruptcy,  having  no  other  property, 
conveyed  certain  real  estate,  heavily  mort- 
gaged, but  in  whidh  he  had  an  equity  of  re- 
demption worth  from  $10,000  to  $12,000;  to 
his  sons  for  a  cash  consideration  of  $500, 
and  upon  the  understanding  that  they  would 
pay  his  creditors,  including  themselves,  is 
insufficient,  in  the  absence  of  evidence  that 
the  property  was  held  by  the  grantees  in 
trust  for  the  bankrupt  or  his  benefit  or  that 
he  thereafter  in  any  way  dealt  with  the  prop- 
erty as  his  own  or  directly  or  indirectly  de- 
rived any  benefit  therefrom,  to  sustain  an 
objection  to  his  discharge  upon  the  ground  of 
a  concealment  of  assets  from  his  trustee.  In 
re  Jacobs  (D.  C,  N.  J.),  16  Am.  B.  E.  482, 
144  Fed.  868. 

Where  a  bankrupt,  while  insolvent,  con- 
veys property  to  a  near  relative  without 
consideration  and  afterward  fails  to  disclose 
the  existence  of  such  property  in  his  sched- 
ules, he  is  prima  ■  facie  guilty  of  concealing 
assets  from  his  trustee,  although  the  convey- 
ance may  have  been  made  more  than  four 
months  before  the  petition  was  filed;  but  if, 
upon  the  bankrupt's  application  for  dis- 
charge,- the  innocence  of  the  transaction  be 
made  to  appear,  the  conveyance  and  the  sub- 
sequent omission  of  the  property  from  the 
schedules  will  interpose  no  obstacle  to  the 
discharge.  In  re  MoCann  (D.  C,  Ba.),  24 
Am.  B.  R.  7«9,  179  Fed.  575. 

Continued  after  filing  petition. —  A  con- 
cealment of  property,  in  order  to  bar  a  dis- 
charge, must  be  by  the  bankrupt,  or  by  his 
procurement,  after  the  filing  of  his  petition, 
and  from  his  trustee,  or  before  such  filing, 
and  continued  after  such  filing  and  the  ap- 


pointment of  the  i;rustee,  and  such  conceal- 
ment must  be  knowingly  and  fraudulentlv 
done.  Matter  of  Brincat  (D.  C,  Ala.),  37 
Am.  B.  R.  587,  233  Fed.  811. 

260.  U.  S.  V.  lOohen  (D.  C,  N.  Y.),  15 
Am.  B.  R.  359,  142  Fed.  983,  holding  that 
if  a  bankrupt  before  the  bankruptcy  has 
concealed  his  property,  and  after  his  trustee 
is  appointed  continues  to  conceal  it,  he  is 
criminally  liaJble  under  §  29-b;  In  re  Jacobs 
&  Verstandig  (D.  C,  Or.),  17  Am.  B.  R.  470, 
147  Fed.  797;  In  re  James   (D.  C,  N.  Oar.), 

23  Am.  B.  R.  703,  175  Fed.  894,  affd.  sub 
nom.  James  v.  Stone,  24  Am.  B.  R.  288,  181 
Fed.  476. 

Evidence  of  concealment  before  bankruptcy. 
—  Upon  the  prosecution  of  a  defendant  for 
"  the  offence  of  having  knowingly  and  fraudu- 
lently concealed  while  a  bankrupt  *  *  » 
from  his  trustees  *  *  *  property  belong- 
ing to'  his  estate  in  bankruptcy,"  in  violation 
of  section  29b  of  the  Bankruptcy  Act,  testi- 
mony of  facts  indicating  concealment  of  prop- 
erty before  bankruptcy  is  admissible  in  proof 
of  its  concealment  continued  and  coiBpleted 
after  bankruptcy.  As  evidence  of  acts  com- 
mitted before  bankruptcy  is  admissible  in 
proof  of  concealment  then  begun  and  there- 
after completed,  no  evidence  of  acts  before 
bankruptcy  is  admissible  in  proof  of  fraudu- 
lent intent  with  which  concealment  is  com- 
pleted after  bankruptcy  Glass  v.  United 
States  (C.  C.  A.,  3d  Cir.),  36  Am.  B.  R.  550, 
231  Fed.  65. 

261.  In  re  Jacobs  &  Verstandig  (D.  C, 
Or.),  17  Am.  B.  R.  470,  147  Fed.  797;  James 
V.  Stone  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R. 
288,  181  Fed.  476. 

262.  In  re  March  (D.  C,  Vt.),  6  Am.  B. 
R.  537,  109  Fed.  602;  In  re  Adams  (D.  C, 
N.  Y.),  4  Am.  B.  R.  696,  104  Fed.  72;  In 
re  Fitchard  (D.  C,  N.  Y.),  4  Am.  B.  R.  609, 
103  Fed.  742;  In  re  Jacobs  (D.  C,  Or.),  17 
Am.  B.  R.  470,  147  Fed.  797.  If  upon -a  bank- 
rupt's application  for  a  discharge,  the  inno- 
cence of  the  transaction  be  made  to  appear, 
the  conveyance  of  property  to  a  near  relative 
and  the  subsequent  omission  of  such  property 
from  the  schedules  will  interpose  no  obstacle 
to  the  discharge^-  In  re  MoCann  (D.  C,  Pa.) , 

24  Am.  B.  R.  789,  179  Fed.  575;  In  re  Doyle 
(D.  C,  N.  Y.),  29  Am.  B.  R.  102,  190  Fed. 
247. 
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(4)  Miscellaneous  cases. —  In  the  foot-notes  will  be  found  a  number  of 
cases,  not  previously  cited,  in  all  of  wbich  the  commission  of  the  oifense  of 
concealment  has  been  aUeged.^*^    ■ 

c.  A  false  oath  in  the  proceeding, — (1)  In  general. —  Much  that  has  been 
said  in  the  previous  paragraphs  applies  with  equal  force  here.  The  oath,  if 
available  as  an  objection  to  a  discharge,  must  be  (1)  "in  or  in  relation' to  any 
proceeding  in  bankruptcy."  ^®*  The  analogy  of  this  objection  to  a  crime  usually 
compels  strict  pleading  and  even  stricter  proof.^®^ 

(2)  Knowingly  and  featjdulentlt. —  The  false  oath  must  have  been 
knowingly  and  fraudulently  made.^®®  That  is  the  statement  must  contain 
matter  which  the  bankrupt  knew  to  be  false  and  he  must  have  included  them 
wilfully  with  intent  to  def raud.^^ 

(3)  What  constitutes  false  oath. —  The  verification  of  an  answer  of  a 
bankrupt,  containing  a  false  statement  and  filed  after  the  time  allowed  by  the 
Bankruptcy  Act,  does  not  constitute  a  fake  oath.^^    The  oath  may  have  been 


263.  Discharge  granted. — ^In  re  Locks  (D. 
C,  N.  y.),  5  Am.  B.  R.  136,  104  Fed.  783; 
In  re  Hdrsch  (D.  C,  N.  Y.),  3  Am.  B.  B. 
344,  97  Fed.  571;  In  re  Cornell  (D.  C,  N. 
Y.),,  3  Am.  B.  R.  172,  97  Fed. '29;  In  re 
Polakoff  (Eef.,  N.  Y.),  1  Am.  B.  R.  358;  In 
re  Lesser  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
15,  114  Fed.  83,  revg.  s.  c,  5  Am.  B.  R.  330, 
108  Fed.  205;  In  re  Countryman  (D.  C, 
Iowa),  9  Am.  B.  R.  572,  119  Fed.  637;  In 
relSemmel  (D.  C,  Pa.),  9  Am.  B.  R.  351,  118 

.Fed.  487. 

Discharge  refused. —  In  re  Scheneck  (D.  C, 
Wash.),  8  Am.  B.  R.  727,  116  Fed.  554;  In 
re  Bullwinkle  (D.  C.,'N.  Y.),  6  Am.  B.  R. 
756,  111  Fed.  3'64;  In  re  Cabixs  (D.  C,  N. 
Y.,  Ref.),  6  Am.  B.  R.  156  j  AWowich  v. 
Stursburg  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R. 
403,  99  Fed.  81,  affg.  In  re  Ablowich  (D.  C, 
N.  Y.),  3  Am.  B.  R.  586,  99  Fed.  81;  Fields 
V.  Karter  (C.  C.  A.,  5th  Oir.),  8  Am.  B.  R. 
351,  115  Fed.  950;  In  re  Gross  (Ref.,  N.  Y.), 
5  Am.  B.  R.  271;  In  re  Heyman  (D.  C, 
N.  Y.),  4  Am.  B.  R.  735,  104  Fed.  677;  In 
re  Hofifmann  (D.  C,  N.  Y.),  4  Am.  B.  R.  331, 
102  Fed.  970;  In  re  Dews  (D.  Ci,  R.  L),  3 
Am.  B.  R.  691,  96  Fed.  181;  In  re  Holstein 
(D.  C,  «.),  8  Am.  B.  R.  147,  114  Fed.  794; 
In  re  Oreenlberg  (D.  C,  Ct.),  8  Am.  B.  R.  94, 
114  Fed.  773;  In  re  Young  (D.  C,  N.  Car.), 
15  Am.  B.  R.  477,  140  Fed.  728. 

On  appeal.— In  re  Otto  (D.  C,  N.  J.),  8 
Am.  B.  R.  305,  115  Fed.  860;  Osborne  v. 
Perkins  (C.  C.  A.,  1st  Oir.),  7  Am.  B..  R. 
250,  112  Fed.  127;  In  re  Covington  (D.  C, 
N".  Oar.),  6  Am.  B.  R.  373,  110  Fed.  143. 

264.  Compare,  for  practice.  In  re  GoodaJe 
(D.  C.,"N.  Y.),  6  Am.  B.  R.  493,  109  Fed. 
783.  The  statement  in  the  above  case  that 
"  the  facts  relied  upon  to  prove  falsity " 
should  he  stated  does  not  mean  that  evidence 
must  he  set  forth.  Matter  of  Jacob  Nathan- 
son  (D.  C,  N.  Y.),  19  Am.  B.  R.  56,  155  Fed. 
645  (false  oath  as  to  keeping  of  books).  See 
In  re  Kretsch  (D.  C,  N.  Y.),  22  Am.  B.  R. 
284,  172  Fed.  523,  holding  that  a  false  oath 
in  the  proceedings  for  discharge  is  not  availa- 
ble to  prevent  a  disdharge. 


265.  In  re  Howden   (D.  C,  N".  Y.),  7  Am. 

B.  R.  101,  111  Fed.  723;  In  re  Gaylord   (D. 

C,  N.  Y.),  5  Am.  B.  IR.  410,  106  Fed.  833. 
See  also  this  case  on  appeal,  7  Am.  B.  R. 
195,  111  Fed.  717.  Compare  Matter  of  Rem- 
mers  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  78, 
173  Fed.  484,  holding  that  the  abjection  need 
only  be  sustained  by  such  proof  as  will  over- 
come the  presumption  of  the  honest  of  pur- 
pose of  the  bankrupt;  Matter  of  Agnew  and 
Sherman  (D.  C,  N.  Y.),  35  Am.  B.  R.  709, 
715,  225  Fed.  650. 

266.  In  re  Bryant    (D.  C,  Tenn.),  5  Am. 

B.  R.  114,  104  Fed.  789;  In  re  Salisbury  (D. 

C,  N.  Y.),  7  Am.  B.  R.  771,  113  Fed.  833; 
In  re  Beebe  (D.  C,  Pa.),  8  Am.  B.  R.  597, 
116  Fed.  48;  In  re  Cohen  (D.  C,  N.  Y.),  18 
Am.  B.  R.  84,  149  Fed.  908;  Matter  of  Luftig 
(D.  C,  Mass.),  15  Am.  B.  R.  773,  162  Fed. 
322;  Kentucky  Nat.  Bank  v.  Carley  (C.  C. 
A.,  3d  Cir.),  12  Am.  B.  (R.  119,  127  Fed.  686. 
Compare  also  cases  in  foot-note,  ante. 

Knowingly  and  .  fraudulently. —  A  .specifi- 
cation of  objection  to  a  bankrupt's  disaiarge 
which  fails  to  state,  either  in  the  words  of 
the  statute  or  in  equivalent  phraseology,  that 
bankrupt  knowingly  "  and  fraudulently " 
made  a  false  oath  in  or  in  relation  to  any 
proceeding  in  bankruptcy  does  not  set  forth 
the  offense  defined  by  section  29  of  the  Bank- 
ruptcy Act,  and  is  insuflScient  to  bar  a  dis- 
charge. In  re  Mayer  ( D.  C,  N.  Y. ) ,  28  Am. 
B.  R.  342,  195  Fed.  571. 

267.  In  re  Hale  (D.  C,  N.  Mex.),  31  Am. 
B.  R.  88,  206  Fed.  856. 

Purpose  of  deceiving  trustee. —  A  specifica- 
tion in  opposition  to  a  bankrupt's  discharge, 
that  he  knowingly  and  fraudulently  made  a 
false  oath,  is  shown  to  be  material,  where  it 
appears  that  the  oath  was  made  for  tlie  pur- 
pose of  deceiving  the  trustee,  concealing  the 
assets  of  the  bankrupt,  and  preventing  a  dis- 
covery thereof.  Matter  of  White  (D.  C, 
Ore. ) ,  34  Am.  B.  R.  803,  222  Fed.  688. 

268.  In  re  Young  (D.  C,  N.  Car.),  15  Am. 
B.  R.  477,  140  Fed.  728. 
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made  by  the  bankrupt  .in  a  bankruptcy  proceeding  otber  than  his  own,^^  A 
discharge  in  bankruptcy  cannot  be  denied  on  the  ground  that  the  testimony  of 
the  bankrupt  was  evasive,  and  may  have  been  false.'*''" 

(4)  Oath  to  schedules  omitting  peopeety. — A  common  instance  is 
where  a  bankrupt  swears  that  his  schedule  of  property  is  a  statement  of  "  all 
his  estate,  both  real  and  personal,"  and  he  has  knowingly  or  fraudulently 
omitted  assets  therefrom.^'^^  If  the  items  were  omitted  because  of  mistake  or 
the  honest  advice  of  counsel,  to  whom"  the  bankrupt  had  disclosed  all  the  facts 
relative  to  such  items,  the  oath  will  not  be  deemed  wilfully  false,  and  the  dis- 
charge should  not  be  denied  because  of  it.^'^  The  evidence  must  be  definite  and 
certain  to  the  effect  that  the  property  omitted  should  have  been  scheduled  as  part 
of  the  bankrupt's  assets.^''*    A  bankrupt,  who  omits  from  his  sworn  schedule 


269.  Matter  of  Lesser  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  833,  234  Fed.  65. 

270.  In  re  Cohen  (D.  C,  N.  Y.),  18  Am. 
R  R:  84,  149  Fed.  908. 

Where  a  bankrupt,  at  the  first  meeting  of 
creditors,  made  evasive  answers  to  inquiries 
concerning  his  insolvency  at  a  certain  time, 
and  even  made  some  statements  which  were 
not  true,  but  admitted  as  aoon  as  the  ques- 
tion was  squarely  put  to  him,  that  he  was 
insolvent  at  that  time,  sufficient  cause  does 
not  exist  for  the  denial  of  his  discharge  on 
the  ground  of  making  false  oath.  In  re 
Marcus  &  Scherr  (D.  C,  N.  Y.),  27  Am. 
B.  R.  1«4,  192  Fed. -743,  affd.  30  Am.  B.  R. 
176,  203  Fed.  29. 

Former  determination  as  to  false  oath; 
effect. — A  prior  adjudication  that  the  bank- 
rupt had  made  a  false  oath,  and  his  sum- 
mary punishment  for  contempt,  are  to  be 
considered  as  prima  facie  establishing  a 
specification  of  objection  to  his  discharge,  in- 
terposed on  the  ground  that  he  had  made 
such  false  oath,  but  opportunity  should  not 
be  denied  him  of  showing  in  i;iie  discharge 
proceedings  that  the  offense  of  making  a 
false  oath  was  not  knowingly  and  fraudu- 
lently committed,  nor  should  he  be  prevented 
from  making  further  explanation  of  his  tes- 
timony, or  from  showing  that  he  did  not 
make  a  willful  misstatement.  In  re  Shear 
(D.  0.,  N.  Y.7,  29  Am.  B.  R.  688;  201  Fed. 
460. 

271.  In  re  Breiner   (D.  C,  Iowa),  11  Am. 

B.  R.   684,  129  Fed.   155;   In  reGailey   (C. 

C.  A.,  7th  Cir.),  11  Am.  B.  R.  539,  127  Fed. 
538;  In  re  Rauchenplat  (D.  C,  Porto  Rico), 
9  Am.  B.  E.  763;  In  re  Semmel  (D.  C,  Pa.), 
9  Am.  B.  E.  351,  118  Fed.  487;  Barton  v. 
Texas  Produce  Co.  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  502,  13G  Fed.  355;  In  re  Herman 

(C.  C.  A.,  2d  Oir.),  13  Am.  B.  R.  778,  69 
C.  C.  A.  413,  134  Fed.  566;  In  re  Schofield 

(D.  C,  Pa.),  17  Am.  B.  R.  916,  147  Fed. 
862;  In  re  Gilbert  (D.  C,  Pa.),  22  Am.  B. 
R.  221,  169  Fed.  149;  Matter  of  Cooper  (C. 
C.  A.,  2d  Cir.),  38  Am.  B.  R.  589,  230  Fed. 
991. 

False  oath  to  schedules. —  Where  a  bank- 
rupt, in  his  schedules,  states  that  _  he  had 
no  money  or  property  except  $10  in  cash, 
when  in  fact  he  was  the  owner  of  nine  head 
of  cattle  and  had  in  his  possession  $861  in 


cash,  which  he  failed  to  schedule,  fcut  after- 
ward surrendered  to  his  trustee  by  order  of 
the  referee,  he  will  be  denied  a,  discharge 
upon  the  ground  of  having  made  a  false  oath 
to  his  schedules.  Matter  of  Napier  (Ref., 
Ky.),  23  Am.  B.  R.  560. 

Where  it  appears  that  a  bankrupt  has  con- 
cealed assets,  which  have  not  been  listed  in 
his  schedules,  he  will  be  deemed  to  have 
taken  a  false  oath  when  he  swore  to  the 
truth  of  the  schedules.  In  re  Cantor  (Ref., 
D.  C,  N.  Y.),  26  Am.  B.  R.  859. 

False  oath  as  to  interest  in  real  property. 
— 'Where  it  appears  that  by  statute  a  bank- 
rupt has  a  life  estate  in  one-third  of  his 
wife's  real  estate,  that  such  property  was 
purchased  by  his  wife  with  his  own  savings ; 
that,  although  he  claims  to  hold  the  prop- 
erty merely  as  trustee  for  his  children,  he 
has  in  many  instances  held  it  out  as  his 
own,  his  oath  to  the  effect  that  he  has  no 
such  interest  will  be  held  to  have  been  made 
knowingly  and  will  prevent  his  discharge. 
In  re  Bale  (D.  C,  New  Mex..),  3l'  Aln.  B. 
R.  88,  206  Fed.  856. 

Property  fraudulently  transferred. — Bank- 
rupts by  omitting  to  list  property  fraudu- 
lently transferred  in  their  schedules  are 
guilty  of  malcing  a  false  oath  for  which  their 
discharge  should  be  denied.  Matter  of 
Aymo  and  Barathia  (Ref.,  D.  C.,  N.  \.),  35 
Am.  B.  R.  13. 

272.  Matter  of  Stafford  (D.  C,  Conn.),  35 
Am.  B    R.  747,  221  Fed.  127. 

273.  Evidence. — In  re  Hamilton  (D.  C, 
ISr.  Y.),  13  Am.  'B.  R.  333,  133  Fed.  823;  In 
re  Ferris  (J>.  C,  Iowa),  5  Am.  B.  R.  246, 
105  Fed.  356;  In  re  Fitchard  (D.  C,  N.  Y.), 
4  Am.  B.  IR.  609,  103  Fed.  742;  In  re  Boy- 
den  (D.  C,  Pa.),  13  Am.  B.  R.  269,  132  Fed. 
991,  holding  that  discrepancy  between  state- 
ment of  his  financial  condition  made  prior  to 
bankruptcy  and  his  schedules  is  not  neces- 
sarily evidence  of  a  false  oath. 

An  objection  to  a  bankrupt  being  granted 
a  discharge,  on  the  ground  that  he  had 
knowingly  and  with  fraudulent  intent  made 
a  false  oath  to  his  schedules,  need  only  be 
sustained  by  proof  such  as  will  overcome  the 
presumption  as  to  his  honesty  of  purpose. 
Matter  of  Remmers  (C.  C.  A.,  8th  Cir.),  23 
Am.  B.  R.  78,  173  Fed.  484. 
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securities  which  are  absolutely  worthless,  is  not  guilty  of  making  a  false  oath.^^* 
If  the  securities  omitted  are  deemed  valuable  by  the  bankrupt,  evidenced  by 
an  effort  made-  to  recover  them  by  suit  against  a  pledgee,  brought  subsequent  to 
the  bankrupt's  adjudication,  his  discharge  should  be  denied.^^®  It  thus  appears 
that  the  omission  of  property  from  verified  schedules  may  be  both  a  false  oath 
and  a  concealment.^'®  What  has  already  been  said  in  respect  to  wilful  and 
fraudulent  omission  of  items  from  schedules  constituting  concealment,  applies 
here  with  equal  force. 

(5)  False  oath  on  poemee  EXAMiiTATiGiir  undee  §  7  (9). —  This  same 
analogy  has  led  to  much  confusion  concerning  the  right  to  predicate  such  an 
objection  on  a  false , oath  ■  during  the  bankrupt's  examination.  It  seems  not  to 
be  doubted  that  this  objection  may  rest  on  any  oath  voluntarily  taken,^''  but 
it  has  been  vigorously  denied  that  a  false  oath  under  compulsion  can  be  made 
the  basis  of  an  objection  to  a  discharge.  The  earlier  cases  were  quite  uniform 
that  it  could  not;  this  on  the  ground  that,  by  §  7  (9),  the  evidence  then  adduced 
could  not  be  used  against  a  bankrupt  in  a  criminal  proceeding.^'*  This  view 
has,  however,  now  been  exploded.^™  It  is  a  torturing  of  words  to  call  a  pro- 
ceeding on  discharge  a  criminal  proceeding,  merely  because  the  same  facts  if 
proven  in  support  of  an  indictment  might  result  in  conviction  for  crime.  The 
contention  that  to  permit  the  use  of  such  testimony  "  would  set  a  trap  for  the 
debtor  "  has  been  well  answered  by  a  distinguished  judge  to  the  effect  that  the 
opposite  rule  "  would  set  a  trap  for  the  creditors,  or  else  so  set  the  trap  that 
the  debtor  could  get  all  the  bait  (the  discharge)  and  yet  not  spring  the  trap."  ^*° 

(6)  Othee  TiTSTAisfcEs  OF  FALSE  OATH. —  The  falso  oath  must  be  on  a  matter 
material  to  the  inquiry ,^*^  and  it  has  been  held  that  it  must  have  been  made 
in  the  proceedings  in  which  the  bankruptcy  of  the  petitioner  was  to  be  adjudi- 
cated and  his  estate  administered.^*^  But,  if  a  false  oath  was  due  to  a  mistake 
in  fact  or  the  result  of  honest  advice  of  counsel,  a  discharge  will  not  usually 

274.  In  reMoOrea  (C.  C.  A.,  2d  Cir.),  20  Mo.),  7  Am.  B.  K.  195,  111  Fed.  117,  affg. 
Am.  B.  R.  412,   161   Fed.  246.  s.  c,  5  Am.  B.  R.  410,  J06  Fed.  833. 

Value  of  property  not  scheduled. —  Where  280.  In  re  Dow  (D.  C,  Iowa),  5  Am.  B.  R. 

a  bankrupt,  after  turning  over  to  his  wife  a  400,  105  Fed.  889. 

plumbing  business,  had  its  full  management  281.  Compare,     for     testimony     in     State 

and  control,  and  had  drawn  but  from  $2  to  court,   In  re  Eaton    (D.   C,  JST.  Y.),   6.  Am. 

$4  a  week  for  his  services,  -which  were  reason-  B.  R.  531,  110  Fed.  73'1 ;   and,  to  effect  that 

ably  worth  $10  to  $20  a  week,  it  cannot  be  testimony  other  than  by  the  bankrupt  is  in- 

ch'arged  that  he  made  a  false  oath  in  omit-  admissible.  In  re  Wilcox  (C.  C.  A.,  2d  Cir.), 

ting  from  his  schedules  a  claim  against  his  6  Am.  B.  R.  362,  109  Fed.  628;  In  re  Strouse, 

wife  for  services  -where  the  specifications  of  2  N.  B.  N.  Rep.  64;  In  re  Huber,  1  N.  B.  N. 

objection     to     his     discharge,     alleging    the  431;   In  re   Chaanberlain    (D  C,  N.  Y.),  25 

above  facts,  fail  to  set  forth  the  existence  of  Am.  B.  .R.  37,  180  Fed.  304.    See  cases  cited, 

a  valid  claim  against  the  wife.    In  re  Adams  Am.  Bankr.  Dig.,  §  1011. 

(D.  C,  N.  Y.),  22  Am.  B.  R.  613,  171  Fed.  282.  False  oaths  should  relate  to  matters 

599.  material   to   the   bankruptcy  'proceedings    in 

275.  Matter  of  Remmers  (C.  C.  A.,  8th  order  to  be  interposed  as  objections  to  a  dis- 
Cir.),  23  Am.  B.  R.  78,  173  Fed.  484;  In  re  charge.  In  re  Chamberlain  (D.  C,  N.  Y.), 
Sussman  (D.  C,  Pa.),  26  Am.  B.  R.  18,  190  25  Am.  B.  R.  37,  180  Fed.  301;  In  re  Marcus 
Fed.   111.  &  Scherr   (D.  C,  N.  Y.),  27  Am.  B.  R.  164, 

276.  In  re  Becker  (D.  C,  N.  Y.),  5  Am.  192  Fed.  743,  afld.  30  Am.  B.  R.  176,  203 
B.  R.  438,  106  Fed.  54.  Fed.   29.     Thus,   a  false  oath   made  by  the 

277.  See  reasoning  in  cases  immediately  bankrupt,  prior  to  his  adjudication  in  a 
post.  bankruptcy  proceeding,  against  a  corporation 

278.  In  re  Goldsmith  (D.  C.,  Pa.),  4  Am.  of  which  he  was  an  oflBcer  and  stockholder, 
B.  IR.  234,  101  Fed.  570;  In  re  Marx  (D.  C,  is  not  ground  for  refusing  his  discharge  In 
Ky.),  4  Am.  B.  R.  521,  102  "Fed.  676;  In  re  re  Blalock  (D.  C,  S.  Car.),  9  Am.  B  R  266 
Ijogan  (D.  C,  Ky.),  4  Am.  B.  R.  525,  102  118  Fed.  679;  In  re  Marcus  (C.  C.  A.,  2d 
Fed.  876.  Cir.),    30  Am.  B.  R.  176,  203  Fed.  29. 

279.  In  re  Dow  (D.  C,  Iowa) ,  5  Am.  B.  Perjury  of  a  bankrupt  in  a  proceeding  for 
B.  400,  105  Fed.  889;  In  re  Gaylord   (D.  C,  his   discharge   is  not    ground   for   depriving 
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be  refused.^^*  Statements  by  bankrupt  on  jexamination  before  the  referee  that 
he  had  no  property  not  scheduled,  when  it  appeared  that  he  had  transferred 
valuable  property  within  the  four  months'  period  with  intent  to  defraud  his 
creditors,  constitute  a  false  oath,  barring  his  discharge.^**  A  bankrupt,  who 
at  the  first  meeting  of  creditors  swears  positively  that  he  had  never  made  a 
statement  of  financial  condition  to  any  one,  when  in  fact  he  had  made  such  a 
statement  a  very  short  time  before,  is  guilty  of  knowingly  and  fraudulently 
making  a  false  oath,  which  constitutes  a  bar  to  his  discharge.^*^  Cases  where 
the  bankrupt  swears  falsely  to  an  account  in  the  proceeding  are  rare.  Usually 
such  an  oath  would  also  amount  to  a  false  oath  proper,  and  might  often  be  a 
concealment.  There  are  as  yet  no  authorities  in  point.  Additional  cases  where 
this  ground  of  objection  has  been  considered  will  be  found  in  the  foot-note. ^^* 

VII.     FAILURE  TO  KEEP,  DESTRUCTION  OR  CONCEALMENT  OF  BOOKS. 

a.  In  general. — ^A  bankrupt  who,  "  with  intent  to  conceal  his  financial  con- 
dition, destroyed,  concealed  or  failed  to  keep  books  of  accounts  or  records  from 
which  such  condition  might  be  ascertained"  is  not  entitled  to  a  discharge.^^'^ 
The  amendatory  act  of  1903  materially  modified  the  original  law,  and  greatly 
altered  the  essential  elements  of  pleading  and  proof.  We  have  indicated  these 
changes  in  the  notes  to  the  text  of  section  14:.^^  The  subdivision  in  its  original 
form  was  highly  objectionable,  in  particular,  in  that  it  required  proof  that  the 
act  complained  of  was  "  in  contemplation  of  bankruptcy,"  ^^  which-  was  held  to 
mean  in  contemplation  of  a  bankruptcy  proceeding.  This  requirement  has 
been  dropped  out.^^"    So  have  the  adjectives  "fraudulent,"  as  perhaps  nar- 


him  of  the  discharge  itself,  but  he  is  giiilty 
of  a  contempt  of  court  and  may  be  punished 
therefor.  In  re  Kretsch  (D.  C,  N.  Y.),  22 
Am.  B.  E.  284,  172  Fed.  523. 

Materiality  of  false  oath. — ^A  false  oath  is 
not  a  bar  to  a  discharge  unless  it  constitutes 
an  offense  punishable  by  imprisonment.  Tes- 
timony as  to  property,  which  can  have  no  in- 
terest to  the  estate  and  no  bearing  on  the 
estate's  condition,  is  not  material  in  a  bank- 
ruptcy case.  Matter  of  Huber  (Ref.,  D.  C, 
N.  D.),  34  Am.  B.  IE.  100. 

283.  In  re  Eaton    (D.   C,  N-  Y.),   6   Am. 

B.  R.  531,  110  Fed.  731;  or  if  it  appears  that 
an  erroneous  statement  was  subsequently 
corrected  by  the  bankrupt.     In  re  Boyle  (D. 

C,  N.  Y.),  29  Am.  B.  R.  102,  199  Fed.  247; 
Matter  of  Stafford.  (D.  C.,  Oonn.),  35  Am. 
B.  R.  747,  221  Fed.  127;  Matter  of  Levy 
(D.  C,  N.  Y.),  36  Am.  B.  R.  181,  227  Fed. 
1011. 

284.  Poff  V.  Adams  (C.  C.  A.,  4th  Cir.), 
35  Am.  B.  R.  307,  226  Fed.  187. 

285.  Matter  of  Zoffer  (C.  C.  A.,  2d  Cir), 
33  Am.  B.  R.  652,  211  Fed.  936. 

False  statement  to  mercantile  agency;  false 
oath. —  False  testimony,  given  by  a  bank- 
rupt as  to  a  false  statement  made  by  him 
to  a  mercantile  agency,  is  "  in  relation  to " 
a  "proceeding  in  bankruptcy,"  within  the 
meaning  of  section  29b(2)  of  the  Bankruptcy 
Act,  and  is  a  bar  to  a  discharge,  although  it 
does  not  appear  that  any  creditor  relied  upon 
the  false  statement  to  the  mercantile  agency. 
Matter  of  Sheinberg  (D.  C,  N.  Y.),  35  Am. 
B.  R.   132,  223  Fed.  218. 


286.  Discharges  granted. — ^Bauman  v.  Feist 
(C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  703,  107 
Fed.  83;  In  re  Crenshaw  (D.  C,  Ala.),  2 
Am"Bi.  R.  623,  95  Fed.  632;  In  re  Bates  (D. 
C,  Conn.),  5  Am.  B.  R.  848,  125  Fed.  1007; 
In  re  Troeder   {€.  C.  A.,  1st  Cir.),  17  Am. 

B.  R.  723,  150  Fed.  710.  But  compare  In 
re  Roy  (D.  C,  Vt.),  3  Am.  B.  E.  37,  96  Fed. 
400;  and  .Sellers  v.  Bell  (C.  C.  A.,  Sth  Oir.), 
2  Am.  B.  R.  529,  94  Fed.  801. 

Discharges  refused. —  In  re  Grossman    (D. 

C,  Mich.),  6  Am.  B.  R.  510,  IH  Fed.  507; 
In  re  Gamman  (D.  C,  Iowa),  6  Am.  B.  R. 
482,  109  Fed.  31'2;  In  re  Lesser  Btos.  (D. 
C,  N.  Y.),  5  Am.  B.  R.  330,  108  Fed.  205 
(revd.  on  appeal,  8  Am.  B.  R.  15,  114  Fed. 
83)  ;  In  re'Lewin  (D.  C,  Vt.),  4  Am.  B.  R. 
636,  103  Fed.  862;  In  re  <Lowenstein  (D.  C, 
N.  Y.),  2  Am.  B.  R.  193,  106  Fed.  51;  In 
re  Williams,  2  N.  B.  N.  Rep.  206;  In  re 
Goodman  (D.  C,  Pa.),  22  Am.  B.  E.  570, 
171  Fed.  287;  Broomiield  v.  Lehman  (C.  C. 
A.,  1st  Oir.),  32  Am.  B.  R.  456,  216  Fed.  97. 

287  Biankr.  Act,  §  144)  (-2),  ante. 

288.  See  ante,  p.  335. 

289.  In  re  Spear  (D.  C,  Vt.),  4  Am.  B.  E. 
617,  103  Fed.  779;  In  re  Marx  (D.  C,  Ky.), 

'  4  Am.  B.  R.  521,  102  Fed.  676;  In  re  Morgan 
(D.  C,  Ark.),  4  Am.  B.  R.  402,  101  Fed. 
982;  In  re  Berkowitz  (Ref.,  N.  Y.),  4  Am. 
B.  R.  37;  Van  Ingen  v.  Schophofen  (C.  C. 
A.,  8th  Oir.),  12  Am.  B.  R.  24,  129  Fed.  352. 
But  see  In  re  Feldstefn  (C.  C.  A.,  2d  Cir.), 
8  Am.  B.  R.  160,  115  Fed.  259. 

290.  The  reasons  for  these  changes  are 
indicated  in  a  Report  of  the  Executive  Com- 
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rowing  the  meaning  of  "  intent,"  and  "  true,"  as  redundant  wHen  limiting  the 
•words  "  financial  condition."  These  changes,  however,  by  no  means  bring  the 
law  in  this  regard  up  to  the  level  of  its  predecessor.  It  is  still  necessary  to 
show  that  the  failure  to  keep  books  was  "  with  the  intent  to  conceal  his  true 
financial  condition."  ^^^  The  former  law,  like  the  English  law,  made  mere 
failure  by  a  merchant  or  tradesman  to  keep  proper  books  of  account  an  objection 
to  his  discharge;  proof  of  intent  was  essential  only  when  falsifying  books  was 
charged.'^®^  To  sustain  this  objection,  the  proof  must  now  -show  that  (1)  the 
act  complained  of  was  done  after  the  passage  of  the  bankruptcy  law,  (2)  by 
the  bankrupt  or  by  some  one  acting  under  his  direction,  (3)  with  intent  to 
conceal  his  financial  condition;  and  (4)  the  act  must  consist  of  either  destruc- 
tion, concealment  —  which,-  as  has  been'  seen,  includes  secreting,  falsifying,  and 
mutilating  ^^^  —  or  failure  to  keep  books  of  account  or  records  i^rom  which 
the  bankrupt's  condition  might  be  ascertained.^®* 

b.  Act  committed  after  passage  of  law. —  The  first  of  these  elements  flows  by 
implication  from  the  words  of  the  law.^^  For  instance  a.  loss  or  disappearance 
of  books  prior  to  the  enactment  of  the  bankruptcy  act  will  not  justify  a  finding 
that  there  has  been  a  failure  to  keep  books  with  the  intent  to  conceal  the 
financial  condition  of  the  bankrupt. ^^^  The  bankrupt's  failure  to  enter  loans 
in  the  books  or  records  of  his  business  is  not  excused  by  the  fact  that  the  loans 
were  made  before  the  bankruptcy  act  was  passed.^®^ 

c.  Act  by  bankrupt. —  it  is  also  clear  that  the  act  complained  of  must  have 
been  committed  by  the  bankrupt  or  by  some  one  acting  under  his  direction.^®^ 
If  the  bankrupt  leaves  the  keeping  of  books  of  account  to  his  wife  or  an  agent 
he  is  responsible  for  a  failure  to  keep  proper  books,  if  such  failure  was  the 
natural  result  of  the  bankrupt's  own  acts.^®®   Wbere  it  appears  that  the  bank- 

mittee  of  the  National  Association  of  Refer-  294.  Baylor    v.   Kawlings    (C     C.    A.,    Sth 

ees  in  Bankruptcy  published  in  March,  1900,  Cir.),  28  Am.  B.  E.  773,  200  Fed.  731. 

as  follows:      "The  necessity 'of  proving  in-  295.  In  re  Shertzer    (D.   C,   Pa.),   3   Am 

tent  to  conceal   condition,  coupled  with  the  B.  E,  699,  99  Fed.  706;   In  re  Lieber    (Ref., 

still   more    difficult   element    of    '  contemipla-  Pa.),   3   Am.   B.   R.   217;    In   re   Oarmichaeil 

tion  of  bankruptcy,' -which  means  bankruptcy  (D.  C,  Iowa),  2  Am.  B.  R.  815,  96  Fed.  594; 

per  se,    and  not  mere  insolvency,    has   ren-  In  re  Shorer    (D.  C,  Conn.),  2  Am.   B.  R. 

dered   this   objection    all   but  useless."     See  16i5,  96  Fed-  90;  In  re  Stark   (Ref.,  N.  Y.), 

In  re  Alvord   (D.  C,  Conn.),  14  Am.  B.  R.  1  Am.  B.  R;    180;   In  re  PolakofiP    (Ref.,  N. 

264,  135  Fed.  236.  Y.),  1  Am.  B.  ,R.  358. 

291.  In  re  Burstein  (D.  C,  Conn.),  20  Am.  29G.  In  re  Prager  (D.  C,  W.  Va.),  13  Am 

B;  R.  399,  160  Fed.  765;  In  re  GriflSn  Bros.  B.  R.  527,   134  Fed.   1006. 

(D.  C,  Ala.),  19  Am.  B.  R.  78,  154  Fed." 537;  297.  In  re  Feldstein    (C.   C.  A.,  2d  Cir.), 

Matter    of   Acomb    (Ref.,   D.   C,   Ohio),   33  8  Am.  B.  R.  160,  115  Fed.  259. 

Am.  B.  R.  854.  298.  In  re  Hyman    {D:  C,  N.  Y.),  3  Am. 

"  It  would  seem  as  if  the  purpose  of  the  B.  R.  169,  97  Fed.  195,  in  which,  case  it  ap- 
amendment  was  merely  to  relieve  those  ob-  peared  that  the  business  of  a  bankrupt  was 
jecting  to  the  granting  of  a  discharge  from  conducted  entirely  by  her  husband;  he  in- 
being  required  to  prove  that  the  intent  with  tentionally  and  fraudulently  failed  to  keep 
which  a  bankrupt  was  concealing  his  true  true  (books  of  account  from  -which  her  finan- 
financial  condition  was  a  fraudulent  one,  cial  condition  could  be  ascertained,  and  it 
that  is,  accompanied  by,  or  in  pursuance  of,  was  held  that  his  fraud  could  not  under  these 
a  design  actually  to  defraud;  now,  it  is  circumstances  be  imputed  to  her  and  her  dis- 
sufficient  if  he  has  the  intent  to  conceal  his  charge  should  be  granted, 
financial  condition  from  his  creditors,  be-  299.  'Matter  of  Jaiiiautz  (C.  C.  A.  3d 
cause  it  would  be  presumed  that  the  exist-  Cir.),  34  Am.  B.  R.  105,  219  Fed.  876,  aflfs. 
ence  of  such  intent  was  with  the  design  of  32  Am.  B.  R.  501 ;  Matter  of  Landersmaro 
perpetrating  a,  fraud."  Matter  of  Hindin  (D.  C,  N.  J.),  38  Am.  B  R  685 
(D.  C,   Oal.),  34  Am..B.  R.   114,  219  Fed.  Inability  of  bankrupt.— A '  bankrupt,  who 


605 


_    „  ^'3-s  unable  to  read  or  write,  and  who  knew 

III  i^^^°^  v^^l'  !  f ',  ^/of<'  §  ^■"°-  ?°*'^^"l  ^^"*  '°°'l""  "i^thods  of  bookke? 

293.  See  Bankr.  Act,  §  I  (22) .  ing  and  entrusted  it  to  hia  daughter  who  had 
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rupt's  books  were  left  by  him  in  bis  office  subject  to  tbe  control  of  the  trustee, 
be  should  not  be  charged  with  their  concealment,  in  the  absence  of  proof  con- 
necting him  with  the  transaction.^""  Books  left  in  the  bankrupt's  safe,  of  which 
no  one  knew  the  combination  but  himself,  and  which  remained  intact  until  it 
came  into  the  hands  of  the  receiver,  will  be  presumed  to  have  been  taken  out  by 
the  bankrupt,  and  his  discharge  will  be  denied.^"^  It  has  been  held  that  a 
falsifying  of  books  by  the  bankrupt's  partner  is  not  an  objection  to  his  dis- 
charge.*"^ Although  if  he  destroys  or  mutilates  books  of  a  partnership  of 
which  he  is  a  member,  his  discharge  should  be  refused.*"* 

d.  Intent  to  conceal  financial  condition. —  The  act  complained  of  must  have 
been  done  by  the  bankrupt  with  intent  to  conceal  his  financial  condition.*"* 
This  means  that  the  act  must  have  been  committed  "  knowingly."  *"^  The  ' 
omission  of  the  word  "fraudulent"  by  the  amendment  of  1903  relieves 
I  objecting  creditors  of  the  necessity  of  proving  specific  acts  disclosing  "  fraudu- 
lent intent."  *"*  Mere  scienter  and  a  purpose  to  conceal  financial  condition 
without  the  additional  purpose  of  intent  to  defraud  by  such  concealment  are 
enough.  Mere  failure  to  keep  books  and  records  is  not  enough.*"'^  But  if 
the  failure  to  keep  such  books  is  with  an  intent  to  conceal  the  bankrupt's 
financial  condition,  the  offense  is  established,*"^  and  an  allegation  in  the  specifi- 
cations of  objections  to  the  effect  that  the  bankrupt  did  with  intent  to  conceal 
his  financial  condition  fail  to  keep  books  of  account  or  records  from  which  such 
condition  might  be  ascertained,  is  sufficient,  although  it  did  not  specify  what 


been  in  the  habit  of  opening  a  new  set  of 
books  each  year  and  destroying  the  old  set, 
without  any  guilty  intent,  should  not  be 
denied  a  discharge  under  section  lih  (2)  of 
the  Bankruptcy  Act.  Matter  of  Rosenthal 
(C.  C.  A.,  2d  Cir.),  36  Am.  B.  R.  693,  231 
Fed.  449. 

300.  In  re  Eades    (C.  C.  A.,  7th  Cir.),  16 
Am.  B.  R.  30,  143  Fed.  293. 

301.  Matter  of  l«win  (D.  C,  N.  Y.),  18 
Am.  B.  R.  72,  155  Fed.  501. 

302.  In  re  Schultz,  Jr.  (D.  C,  N.  Y.),  6 
Am.  B.  R.  91,  109  Fed.  264;  In  re  Garrison 

(C.  C.  A.,  2d  Cir.),  17  Am.  B.  R.  831,  149 
Fed.  178,  holding  that  a  bankrupt  will  not 
be  refused  a  discharge  upon  the  ground  that 
he  failed  to  keep  proper  books  of  account, 
showing  the  condition  of  a  firm  whose  busi- 
ness was  conducted  by  one. of  his  partners  m 
a  distant  State,  and  whose  books  were  never 
under  his  control  during  the  year  the  part- 
nership was  in  existence. 

303.  In  re  Conley  (D.  C,  Ga.),  9  Am.  B. 
R.  496,  120  Fed.  42. 

304.  In  re  Burstein  (D.  C,  Conn.),  20 
Am  B.  R.  39«,  160  Fed.  765;  Tn  re  Griffin 
Bros.  (D.  C,  Ala.),  19  Am.  B.  R.  78,  154 
Fed.  537 ;  Godschalk  v.  Sterling  (C.  C.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
In  re  AUeudorf  (D.  C,  Iowa),  12  Am.  B.  R. 
320  129  Fed.  981;  In  re  Rauchenplat  (U. 
C.,  'Porto  Rico),  9  Am.  B.  R.  764;  In  re 
Feldstein  (C.  C.  A.,  2d  €ir.),  8  A.nw  B.  R. 
160,  115  Fed.  259;  Matter  of  Napier  (Ref., 
Kv  ).  23  Am.  B.  R.  560;  In  re  Bradin  (D. 
C  Pa.),  24  Am.  B.  R.  793,  179  Fed.  768; 
In  re  Tanner  (D.  C,  Wash.)  27  Am.  B.  R. 
615,  192  Fed:  572;   Matter  of  Barthier    (U. 


C,  Mass.),  33  Am.  B:.  R.  900,  188  Fed.  394; 
Matter  of  Siliferstein  (D.  C,  N.  Y.),  34  Am. 
B.  R.  479,  225  Fed.  665. 

305.  In  re  Allendorf  (D.  C,  Iowa),  12  Am. 
B.  R.  320,  129  Fed.  981;  In  re  Mackenzie 
(D.  C,  Conn.),  12  Am.  B.  R.  605,  132  Fed. 
114. 

306.  Matter  of  Chasa  (D.  C,  Pa.),  37  Am. 
B.  R.  734. 

307.  In  re  Blaloek  (D.  C,  iSo.  Car.),  9 
Am.  B'.  R.  266,  118  Fed.  679;  In  re  Keefer 
(D.  C,  N.  Y.),  14  Am.  B.  R.  290,  135  Fed. 
885 ;  especially  where  it  appears  that  the 
bankrupt  had  not  "been  engaged  in  business 
for  more  than  three  years  prior  to  the  en- 
actment of  the  bankruptcy  act.  In  re  Praget 
(D.  C,  W.  Va.),  13  Am.  B.  R.  527,  134  Fed. 
1,006. 

Intent  not  to  be  presumed  from  either  bad 
bookkeeping  or  inere  failure  to  keep  books. 
In  re  Brockman  (D.  C,  Ky.),  21  Am.  B:  R. 
251,  168  Fed.   1015. 

The  mere  failure  to  keep  books  is  not 
enough  to  justify  the  refusal  of  a  discharge, 
but  the  omission  must  have  been  accompan- 
ied by  a  specific  intent  on  the  'part  of  the 
debtor  to  conceal  his  ^financial  condition,  the 
burden  being  upon  the  objecting  creditors  to 

?rove    this    intent..     In    re    Brown     (D.    C, 
r.   Y.),   29'  Am.   B.   R.    73,    199    Fed.    3'5'6; 
Sherwood  Shoe  Co.  v.   Wix    (C.  C.  A.,  4th 
Cir.),  38  Am.  B.  R.  670. 
308.  In  re  Goldieh    (D.  C,  Pa.),  21  Am. 

B.  R.  249,  164  Fed.  882;   In  re  Hanna    (C. 

C.  A.,  2d  iCir.),  21  Am.  B.  R.  843,  168  Fed. 
238;  In  re  Schachter  (D.  C,  N.  Y.),  22 
Am.  B.  R.  389,  170  Fed.  683,  holding  that 
where    within    the    four    months'    period,    a 
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books  of  account  the  bankrupt  should  have  kept.^"®  The  act  proclaims  the 
presumption  and  intent  of  the  law  that  honest  merchants  will  keep  account 
books  which  will  disclose  their  true  financial  condition.  If  the  evidence  shows 
that  a  business  was  conducted  without  books  of  account  so  that  nothing  could 
be  ascertained  as  to  the  bankrupt's  purchases  and  sales,  or  the  disposition  of 
the  proceeds  of  such  sales,  the  intent  to  conceal  the  financial  condition  of  the 
^bankrupt  will  be  presumed.^'"  But  no  particular  system  of  bookkeepiug  is 
required.  The  books  kept  may  be  as  faulty  and  deficient  as  to  in  fact  deceive 
creditors,  but  if  they  have  not  been  so  kept  with  the  purpose  to  deceive  the 


bankrupt  firm'  purchased  certain  goods  not 
,of  a  kind  in  which  he  dealt,  and  no  reason- 
a;ble  excuse  for  its  failure  to'  make  any  en- 
try of  such  purchase  in  its  hooks  of  account 
is  assigned,  the  presumption  is  that  it  in- 
tended to  conceal  its  financial  condition,  and 
the  individual  partners  are  not  entitled  to 
a  discharge;  In  re  Sabsevitz  (D.  C,  N.  Y. )/ 
28  Ani.  B.  R.  623,  197  Fed.  109. 

Intent  to  conceal;  what  constitutes. —  In 
the  case  of  In  re  Marcus  &  Scherr  (D.  C, 
N".  Y.),  27  Am.  B.  R.  164,  affd.  30  Am.  B. 
E.  176,  the  court  said :  "  The  intent  to 
conceal  one's  financial  condition  is  a  separate 
fact  from  the  keeping  of  the  books.  The 
reasonable  consequences  of  keeping  imperfect 
books  may  be  a  concealment  of  one's  financial 
condition,  if  the  occasion  ever  arises  when 
they  are  scrutinized,  and  that  fact  would  be 
enough  to  charge  one  with  responsibility  for 
that  result,  if  the  law  forbade  keeping  im- 
perfect books.  The  general  intent  of  the 
erimin.al  law  is  of  this  kind,  it  only  means 
that  the  actor  must  be  aware  of  his  acts 
and  then  charges  him  with  much  consequences 
as  would  naturally  follow  them,  regardless 
of  whether  he  had  these  in  mind  or  not. 
When,  however,  as  is  sometimes  the  case,  the 
law  attaches  no  responsibility  to  an  act  un- 
less tke  actor  does  have  in  mind  the  specific 
consequences,  it  is  necessary  as  an  additional 
element  to  prove  that  state  of  mind.  This 
is  such  a  case.  Moreover,  since  the  intent 
to  conceal  is  different  from  the  intent  to  keep 
iniiperfect  books,  the  objectors  must  go  fur- 
ther than  to  show  merely  that  the  bank- 
rupts intended  to  keep  the  kind  of  books  they 
kept;  for  they  must  show  also  that  they  in- 
tended these  books  to  conceal  from  somebody 
— '  which  must  be  their  creditors  —  their 
financial  condition.  That  involves  not  only 
knowledge  of  how  the  books  were  kept,  but 
some  anticipation  that  at  a  future  time  they 
might  be  examined  by  creditors  and  would 
then  fail  to  enlighten  them  upon  all  the 
facts.!'  In  re  Weston  (C.  0.  A.,  2d  Cir.), 
30  Am.  B.  E.  647,  206  Fed.  281,  holding  that 
failure  of  broker  to  record  sales,  etc.,  in 
books  shows  intent  to  conceal  financial  con- 
dition. 

Where  there  was  no  evidence  to  show  that 
bankrupts  intended  to  conceal  their  financial 
condition  by  failing  to  keep  sufficient  books 
of  account,  and  it  appeared  that  they  em- 
ployed a  thoroughly  competent  bookkeeper 
and   left   the  books   in    his   charge   without 


themselves  interfering  with  the  manner  in 
which  he  performed  his  duties,  they  should 
not  be  refused  a  discharge,  even  if  their 
financial  condition  could  not  be  accurately  de- 
termined from  the  books.  In  re  Marcus  (iC. 
C.  A.,  2d  Cir.),  30  Am.  B.  R.  176,  203  Fed. 
29,  affg.  27  Am.  B.  R.  164,  192  Fed.  743. 

Presumption  against  intent  to  conceal 
financial  condition.— Where  from  certain 
acts  and  omissions,  two  inferences  may  be 
drawn,  the  one  pointing  to  a  guilty  or  bad 
intent  and  the  other  perfectly  consistent  with 
honesty  apd  aibsence  of  a  bad  purpose,  it  is 
the  duty  of  the  court  to  find  in  favor  of 
honesty  and  aibsence  of  intent;  ajfti  where  the 
evidence  upon  abjections  to  a  bankrupt's  dis- 
charge, on  the  ground  that  he  failed  to  keep 
books  of  account  with  intent  to  conceal  his 
financial  condition,  will  justify  a  finding 
either  way,  the  -appellate  court  will  not  in- 
terfere with  a  finding  in  favor  of  the  bank- 
rupt rmade  by  the  referee  who  had  the  bank- 
rupt before  him,  heard  him  testify  and  noted 
his  manner.  In  re  Brown  (D.  C,  N.  Y.),  29 
Am.  B.  R.  7a,  199  Fed.  356. 

309.  Godshalk  Co.  v.  Sterling  (C.  C.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
In  re  Ginsiburg  (D.  C,  Pa.),  12  Am.  B.  E. 
439,  .130  Fed.  627;  In  re  Patterson  (D.  C, 
N.  Y.),  10  Am.  B.  R.  371,  121  Fed.  921. 
Biut  see  Milgraum  v.  Ost  (D.  C,  Pa.),  12 
Am.  B.  E.  306,  129  Fed.  827. 

310.  McKibbon  v.  Haskell  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  58i8,  198  Fed.  639;  In  re 
Koelle  (D.  C,  Pa.),  22  Am.  B.  R.  515,  171 
Fed.  257;  In  re  Hanna  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  843,  168  Fed.  238;  Matter  of 
Newbury  iSc,  Durham  (C.  C.  A.,  2d  Cir.),  31 
Am.  B.  R.  365,  209  Fed.  195;  Matter  of 
Landersman  (D.  C,  N.  J.),  38  Am.  B.  R. 
685. 

Failure  to  keep  books. —  A  proprietor  of  a 
large  department  store  who  for,  two  months 
after  a  competent  -bookkeeper  had  left  his 
employ,  failed  to  have  the  books  kept  so  that 
his  financial  condition  could  be  ascertained, 
is  chargeable  with  intending  the  natural  and 
probable  consequences  of  his  acts  and  omis- 
sions so  as  to  bar  a  discharge.  Matter  of 
Janavitz  (C.  C.  A.,  3d  Cir.),  34  Am.  B.  R. 
105,  21*  Fed.  876,  affg.  32  Am.  B.  E.  501. 

If,  in  the  a;bsence  of  evidence,  to  overcome 
the  presumption  that  a  ibankruipt  intended 
the  natural  and  probable  consequences  of  his 
acts  and  omissions,  the  court,  from  all  the 
facts  and  circumstances,  is  of  the   opinion 
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inhibition  of  the  statute  does  not  apply.^^"*  The  failure  of  an  illiterate  bank- 
rupt, who  was  engaged  in  a  small  business,  to  keep  books  of  account  will  not 
raise  the  presumption  that  he  intended  to  conceal  his  financial  condition.^^^ 
The  failure  of  the  superintendent  of  a  mine  to  keep  books  of  account,  which 
are  not  required  by  his  personal  business,- does  not  indicate  a  fraudulent  intent 
for  which  he  may  be  denied  his  discharge.^^  And  so  too  the  destruction  of 
important  books  kept  by  a  bankrupt  in  a  business  which  would  ordinarily 
require  such  books  to  be  kept,  the  necessary  result  of  which  was  to  conceal  his 
true  financial  condition,  will  be  presumed  to  have  been  intentional.^^^  In  either 
a  failure  to  keep  or  a  destruction  of  books  of  accounts,  the  bankrupt's  intent 
to  conceal  his  financial  condition  will  be  presumed  if  such  was  the  natural  and 
provable  consequences  of  his  conduct.^"  But  it  has  been  suggested  that  a 
rule  which  raises  a  presumption  of  intent  to  conceal  from  a  mere  failure  to 
keep  books  or  to  keep  them  properly,  is  too  strict  against  the  bankrupt,  aiid  that 
in  every  case  the  intent  to  conceal  should  affirmatively  appear.*^^ 


that  the  bankrupt's  failure  to  keep  books  and 
recorda  was  not  with  intent  to  conceal  his 
financial  condition,  a  discharge  should  not 
be  refused.  Matter  of  Arnold  (D.  C,  N;  J.), 
35  Am.  B.  R.  740,  228  Fed.  75.  Compare 
Sheinberg  &  Weisberg  v.  Hoflfman  (C.  C.  A., 
3d  Cir.),  38  Am.  B.  E.  24. 

310a.  Sherwood  Shoe  Oo.  v.  Wix  (C.  C.  A., 
4th  Cir.)-,  38  Am.  B.  K.  670. 

311.  Matter  of  Pinsker  (Eef.,  K  Y.),  25 
Am.  B.  E.  494. 

Small  business  transaction. —  Transactions 
of  a  building  contractor,  conducting  a  small 
business  for  a  few  months,  examined  and  held 
that  his  failure  to  keep  books  or  records  was 
not  with  intent  to  conceal  his  financial  con- 
dition, and  that  a  discharge  should  not  be 
denied  him.  Matter  of  Arnold  (D.  C,  N. 
J.),  35  Am.  B.  E.  740,  228  Fed.  75. 

312.  Business  not  requiring  accounts.— 
Where  the  bankrupt  was  engaged  in  the 
business  of  promoting  mines,  which  did  not 
require  any  elaborate  accounts,  it  appearing 
that  he  had  no  office  or  fixed  place  of  resi- 
dence where  books  might  be  kept,  that  he 
had  no  employees,  and  that  each  one  of  his 
mining  deals  was  separate  and  complete  in 
itself,  his  practice  to  rely  entirely  upon 
pocket  memoranda,  noting  upon  these  mem- 
oranda the  deposits  and  withdrawals  from 
his  bank  account,  and  having  his  bank  book 
balanced  each  month,  was  sufficient  to  dis- 
close substantially  the  state  of  his  financial 
affairs  and  would  not  warrant  a  finding  that 
the  failure  to  keeip  more  complete  records 
arose  from  any  intention  upon  his  part  to 
conceal  his  financial  condition.  In  re  -How- 
ard (O.  C.  A.,  2d  Cir.),  24  Am.  B.  E.  841, 
180  Fed.  389;  In  re  McCrea  (C.  C.  A.,  2d 
Cir.),  20  Am.  B.  E.  412,  161  Fed.  246. 

313.,  Matter  of  Acomb  (lEef.,  D.  C,  N.  Y.), 
33  Am.  B.  E.  854;  In  re  Hodge  (D.  C,  N. 
Y:),  30  Am.  B.  E.  522,  205  Fed.  824,  in  which 
the  court  says:  "It  is  quite  true  that  a 
mere  failure  to  keep  books  or  records  or  the 
mere  destruction  of  those  kept  is  not  suffi- 
cient to  justify  the  court  in  refusing  a  dis- 
charge.    There  must  *e   circumstances   and 


conditions  from  which  the  inference  ought 
to  be  drawn  and  necessarily  should  be  drawn 
that  such  failure  or  destruction  was  '  with 
intent  to  conceal  his  financial  condition.' 
Here  no  other  inference  can  reasonably  be 
dra-vvn  from  the  destruction  of  this  stub  book 
and  these  paid  checks.  It  is  evident  that 
the  now  bankrupt,  then  bankrupt  in  fact, 
destroyed  these  records,  stub  books,  and 
checks  for  the  purpose  of  concealing  from  his 
creditors  the  disposition  he  had  made  of  this 
money.  There  was  no  other  reason  for  the 
act.  If  he  paid  it  out  to  creditors,  workmen, 
or  for  material,  he  knew  where  the  most  of 
it  went  and  he  should  have  shown  where  it 
went  and  for  what  purpose. 

"  Under  such  circumstances,  a  mere  gen- 
eral statement  of  the  bankrupt  is  not  suffi* 
cient  to  show  aljsenee  of  intent  to  do  that 
which  the  act  itself,  under  the  circumstances 
shown,  necessarily  results  in.  A  sane  intelli- 
gent man  is  presumed  to  intend  the  natural, 
probable  and  well-known  consequences  of  his 
own   willful   acts." 

Inference  of  intent. —  Where  it  is  estab- 
lished that  a  bankrupt  failed  to  keep  proper 
books  of  account,  the  court  may  infer  an 
"  intent  to  conceal  his  financial  condition," 
within  the  meaning  of  section  14b  (2)  of  the 
bankiruptey  act.  It  is  not  necessary  to  prove 
that  the  bankrupt's  intent  was  fraudulent  or 
that  his  acts  were  done  in  contemplation  of 
bankruptcy.  Matter  of  Linker  (D.  C,  N. 
Y.),  33  Am.  B.  E.  709,  222  Fed.  173. 

3i4.  Presumption  against  bankrupt. —  It  is 
not  necessary  for  a  creditor  to  prove  the  fail- 
ure of  the  ibankruipt  to  keep  books  of  account 
where  such  books  were  necessary  and  proper. 
When  satisfactory '  evidence  of  such  fact  •  is 
produced,  the  law  determines  the  intent  to 
have  existed  because  the  bankrupt  must  be 
presumed  to  have  intended  to  conceal  his 
financial  condition  if  such  were  the  natural 
and  probable  consequences  of  his  failure  to 
keep  (books.  Matter  of  Chaas  (D.  C,  Pa.), 
37  Am.  B.  R.  734. 

315.  Matter  of  Hindin  (D.  C,  Oal.),  34 
Am.  B.  E.  114,  219  Fed.  605.     Citing  In  re 
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e.  What  constitutes  failure,  destruction  or  concealment. —  The  statute  itself 
indicates  what  will  constitute  the  offense.  "Conceal"  includes  "secrete, 
falisfy  and  mutilate."  ^^^  The  phrasing  here  is  even  broader  than  was  that  of 
the  law  of  1867.  Any  act  or  series  of  acts  with  relation  to  business  records 
which  may  reasonably  be  held  to  be  within  the  meaning  of  "  destruction," 
"  concealment,"  "  secreting,"  "  falsifying,"  "  mutilation,"  or  "  failure  to 
keep  "  will  be  within  the  interdiction  of  the  law.  Where  a  man  of  business 
experience  and  intelligence  conducting  a  business  ordinarily  requiring  books 
to  be  kept,  fails  to  keep  them,  it  will  be, presumed  that  he  intended  to  conceal 
his  financial  condition.^"  No  particular  form  or  method  of  keeping  books 
is  required;  it  will  be  sufficient  if  the  accounts  are  kept  in  such  a  way  as  to 
show  the  bankrupt's  financial  condition.^^^  The  test  is  this:  If  a  competent 
accountant  can  from  an  examination  of  the  books  produced  and  in  the  posses- 
sion of  the  trustee  determine  the  true  condition  of  the  debtor  they  are  sufficient 
to  justify  granting  him  a  discharge.^^®  But  where  a  bankrupt,  engaged  in  mer- 
cantile business,  and  carrying  a  large  stock,  fails  to  keep  books  of  account  from 
which  a  creditor  or  expert  accountant  might  discover  his  financial  condition 
and  the  amount  of  money  which  it  is  conceded  he  had  borrowed,  a  discharge 
should  be  denied.^^**  An  omission  to  make  entries  of  payments  to  or  loans  from 
relatives  should  be  explained.^^^  A  claim  of  mere  negligence  in  bookkeeping  will 
be  rejected. ^^^  A  failure  to  satisfactorily  explain  what  has  become  of  books  of 
accounts  kept  by  the  bankrupt  during  all  the  time  that  he  was  engaged  in 


Marcus  &.  Scherr  (D.  C,  N.  Y.),  27  Am. 
B.  R.  164,  192  Fed.  743;  In  re  Brockman 
(D.  C,  Ky.),  21  Am.  B.  R.  251,  168  Fed. 
1015;  In  re  Brown  (D.  C,  N.  Y.),  29  Am. 
B.  R.  73,  199  Fed.  356;  Sherwood  Shoe  Oo. 
V.  Wix  (C.  C.  A.,  4th  Cir.),  38  Am.  B.  R. 
670.      See  casea  cited  in  note  240,  supra. 

316.  Bankr.  Act,  §  1    (22). 

317.  In  re  Alvord  (D.  C,  Ct.),  14  Am.  B. 
R.  264,  135  Fed.  236;  Matter  of  Sims  (D.  C, 
Ga.),  3'2  Am'.  B.  R.  564,  213  Fed.  992.  But 
see  casea  cited  in  note  315. 

Failure  to  keep  books. — ^  Where  a  bank- 
rupt has  for  some  years  intermingled  hia 
property  with  that  of  hia  wife,  having  trana- 
ferred  property  to  her  in  a  manner  calcu- 
lated to  atamip  the  transaction  with  fraud, 
and  fails,  even  when  he  knew  or  should  have 
kncywn  that  he  was  a  baTakrupt,  to  keep  books 
of  account  or  any  recorda  from  which  the 
atate  of  his  business  relations  with  his  wife 
might  be  determined  or  his  financial  condi- 
tion ascertained,  sufSeient  cause  exists  for 
the  denial  of  a  discharge  in  bankruptcy.  In 
re  Gravea  (D.  C,  Pa.),  26  Am.  B.  R.  633, 
189  Fed.  847. 

318.  In  re  Simon  (D.  C,  N.  Y.),  29  Am. 
B.  iR.  808,  20il'  Fed.  1004;  Sherwood  Shoe 
Co.  V.  Wix  (C.  C.  A.,  4th  Cir.),  38'  Am. 
B.  'R  WO. 

319.  Matter  of  Acomb  (D.  C,  Ohio,  Ref.), 
33  Am.  B.  R.  854. 

320.  (Matter  of  Linker  (D.  C,  N.  Y.),  33 
Am.  B.  IR.  709,  222  Fed.  173. 

losufScient  books  for  mercantile  business. 
—  Where  it  appears  that  a  bankrupt  began 
business  in  a  large  commercial  center  three 
years  prior  to  his  adjudication;  that  he  owes 


about  $7,500 ;  that  his  trustee  found  on  hajid 
goods  inventoried  at  $4,000,  and  that  the 
bankrupt  made  deposits  and  drew  checks  but 
only  presented-  to  the  trustee  on  demand  a 
check  book  and  pass  book  from  which  it  was 
impossible  to  determine  the  actual  condition 
of  the  estate,  and  the  only  explanation  of  his 
failure  is  the  loss  of  several  hundred  dollars 
in  gambling,  hjs  discharge  should  be  refused 
upon  the  ground  that  he  failed  to  keep  books 
"with  intent  to  conceal  his  financial  condi- 
tion." Matter  of  Shrimer  (D.  C,  N.  Car.), 
36  Am.  B.  R.  404,  228  Fed.  794. 

Absence  of  books.—  Where  it  appears  that 
a  partnership  kept  no  books,  at  all,  that  the 
only  record  they  had  for  reference  was  the 
register  record  of  cash  receipts,  and  the  in- 
voices showing  the  purchases  were  simply 
filed  for  reference,  but  during  the  course  of 
the  business  no  record  was  made  of  these 
bills,  so  that  there  were  absolutely  no  books 
by  which  the  condition  of  the,  firm  could  be 
ascertained  or  kept,  the  members  should  be 
denied  a  discharge.  Matter  of  Josephson 
(D.  C.,  Ore.),  36  Am.  B.  R.  505,  229  Fed. 
272. 

321.  Pomerkrantz  v.  Hopkins  (D.  C,  Pa.), 
21  Am.  B.  R.  857,  168  Fed.  444;  In  re  Koelle 
(D.  C,  Pa.),  22  Am.  B.  R.  515,  171  Fed.  257. 

322.  Mi-tter  of  Haskell  (D.  C,  N.  Y.),  20 
Am.  B.  R.  914,  164  Fed.  301,  holding  that 
where  the  granting  of  a  discharge  is  opposed 
upon  the  ground  that  no  entries  were  made 
in  the  bankrupt's  books  of  account  as  to 
seven  payments  to  near  relatives  or  friends 
and  it  appears  that  the  bankrupt  never 
made  entries  in  or  examined  his  books,  and 
that  the  omission  was  the  fault  of  the  bogk- 
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business  will  warrant  a  denial  of  his  discharge.*^^  A  failure  to  show  by  the 
books  a  large  shrinkage  of  assets  during  a  short  period  of  time  may  prevent  a 
discharge.  ^^  Where  a  person  keeps  books  in  such  a  condition  as  to  be  suspicious 
on  their  face,  a  discharge  should  be  refused,^^^  as  where  a  partnership  purchases 
goods  not  of  a  kind  in  which  it  dealt,  and  failed  to  make  entries  of  such  pur- 
chases in  its  books,  there  is  a  presumption  of  an  intent  to  conceal  its  financial 
condition.*^  If  the  method  used  is  appropriate  to  the  business  conducted  and 
indicates  the  character  of  the  accounts  and  the  identity  of  persons  to  whom 
they  refer  it  will  suffice.^^''  And  where  a  business  of  sufficient  magnitude  to 
require  books  to  be  kept,  and  the  only  books  found  were  cheek  books,  showing 
deposits  and  payments  from  a  bank,  some  of  them  fictitious,  there  is  evidence 
of  a  fraudulent  intent  to  conceal  the  bankrupt's  financial  condition,  justifying 
a  denial  of  a  discharge.^^*  The  destruction  of  vouchers  or  other  business  papers 
is  as  fatal  as  would  be  the  destruction  of  books. ^^*  All  books  and  records  which 
are  material  to  a  proper  understanding  of  the  bankrupt's  financial  condition 
are  within  the  protection  of  the  act.*^"  The  placing  of  certain  books  in  the 
cellar  as  a  mere  incident  of  the  work  of  closing  out  his  business  has  been  held 


keeper,  to  whom  the  payments  were  reported, 
there  should  be  some  explanation  of  how 
and  when  and  under  what  circumstances  the 
bankrupt  notified  the  bookkeeper  of  swsh 
payments,  and  the  latter,  if  he  had  notice 
of  the  payments,  should  explain  why  he  did 
not  make  the  entries. 

323.  Failure  to  explain  non-production  of 
books  of  account. —  Where  bsinkrupt,  who 
had  kept  books  of  account  during  all  the 
time  that  he  was  engaged  in  business,  is 
requested  upon  his  examination  before  the 
referee  to  produce  such  books  and  promises 
to  do  so  at  a  subsequent  hearing,  but,  after 
several  adjournments  at  his  request,  at  a 
hearing  six  months  later  testifies  that  his 
wife  had  kept  the  'books  and  that  they  can- 
not be  found,  he  will  be  deemed  to  have  con- 
cealed or  destroyed  his  books  of  account  with 
intent  to  conceal  his  true  financial  condition, 
so  as  to  warrant  a  denial  of  his  discharge 
in  bankruptcy.  In  re  Wiedman  (D.  C,  N. 
Y.),  36  Am.  B.  K.  697,  1«8  Fed.  684. 

324.  In  re  Brod  (D.  C,  Ga.),  21  Am.  B. 
R.  426,  166  Fed.  1011. 

325.  In  re  Leopold  (Ref.,  N.  Y.),  5  Am. 
B.  K.  278. 

Books  improperly  kept.- — If  the  discharge 
is  opposed  on  the  ground  of  books  improp- 
erly kept,  and  the  evidence  does  not  sustain 
the  objection,  the  discharge  will  not  be  de- 
nied on  the  groimd  that  he  kept  no  books. 
In  re  Halsell  (D.  C,  Tex.),  13  Am.  B.  CR. 
107,  132  Fed.  562. 

Where  a  sale  of  lumber  was  entered  in  the 
books  of  a  bankrupt  firm  and  the  bookkeeper 
credits  the  transferees  of  the  lumber  with 
having  paid  a  greater  sum  than  was  in  fact 
received,  for  the  sole  purpose  of  deceivmg 
the  general  creditors  into  the  belief  that  an 
ordinary  sale  of  lumber  had  been  made  to 
an  unsecured  creditor,  such  entries  are  not 
sufficient  ground  for  denying  a  discharge  to 
the  partner  responsible  for  the  transaction. 

25 


In  re  Hamilton  (D.  C,  N.  Y.),  13  Am.  B.  R. 
333,  133  Fed.  823.       , 

326.  In  re  Schachter  (D.  C,  N.  Y.),  22 
Am.  B.  R.  389,  170  Fed.  683. 

327.  In  re  Brown  &  Co.  (C.  C.  A.,  2d  Or.), 
30  Am.  B.  R.  305,  204  Fed.  64. 

Failure  to  take  inventory. —  Where  the 
books  of  a  bankrupt  partnership,  were  kept 
so  as  ta  show  what  goods  they-  had  on  hand, 
stated  at  their  cost  value,  and  so  that  a 
person  familiar  with  the  particular'  trade 
could  estimate  with  reasonably  accuracy  what 
discount  there  should  be  made  from  cost, 
in  order  to  ascertain  the  firm's  financial  con- 
dition, the  failure  to  take  an  inventory  each 
year,  stating  not  the  cost  of  merchandise  on 
hand,  but  its  value  at  the  time  of  the  inven- 
tory, did  not  make  bankrupts  chargeable 
with  keeping  books  from  which  their  financial 
condition  could  not  be  ascertained.  '  In  re 
Marcus  (C.  C.  A.,  2d  Oir.),  30  Am.  B.  R. 
176,  203  Fed.  29. 

328.  Matter  of  Newbury  &  Durham  (C.  C. 
A.,  2d  Oir.),  31  Am.  B.  R.  365,  209  Fed.  195. 

329.  Destruction  of  bank  books  and  checks. 
—  Godshalk  Co.  v.  Sterlilig  (C.  C.  A.,  3d 
Cir.),  12,  Am.  B.  R.  302,  129  Fed.  580; 
Matter  of  Studelbaker  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  384,  127  Fed.  951,  revg.  10  Am. 
B.  R.  205,  124  Fed.  945;  In  re  Hirshowitz 
(D.  0.,  Pa.).  27  Am.  B.  R.  701,  194  Fed.  562; 
In  re  Hodge  (D.  C,  N.  Y.),  30  Am.  B.  R. 
522,  205  Fed.  824. 

330.  In  re  Conley  (D.  C,  Ga.),  9  Am. 
B.  R.  496,  120  Fed.  42,  holding  that  where, 
at  a  time  when  the  bankrupt  was  contem- 
plating the  filing  of  his  petition  in  bauk- 
ruptcy,  he  wilfully  and  intentionally  de- 
stroyed the  books  of  account  of  a  firm  of 
which  he  had  been  a  member,  and  which 
were  material  to  a  proper  understanding  of 
his  financial  condition,  bis  discharge  should 
be  denied. 
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not.  to  prevent  the  bankrupt's  discharge.^^^  Where  the  business  of  a  bankrupt 
is  transacted  through  a  corporation,  as  his  *igent,  the  failure  of  the  corporation 
to  keep  books  showing  the  transactions  committed  to  such  corporation,  and  of 
the  bankrupt  to  record  such  transactions,  warrants  a  denial  of  the  bankrupt's 
discharge. ^^^  Where  a  wife  acted  as  her  husband's  agent  and  was  in  complete 
cpntrpl  of  his  business  with  his  consent,  he  is  liable  for  her  failure  to  keep 
satisfactory  books,  the  failure  to  keep  proper  books  being  not  a  .crime  but  merely 
civil  misconduct. ^^*  Other,  cases  where  this  objection  has  been  urged  against 
a  discharge  will  be  found  in  the  foot-note. ^^*  The  practitioner  is,  however, 
warned  against  those  cases  which  turn  on  the  existence  of  a  "  contemplation  of 
bankruptcy  "  or  a  "  fraudulent "  intent  to  conceal  financial  condition.  These 
elements,. as  has  been  seen,  are  no  longer  the  law. 

f .  Burden  of  proof. —  In  this  as  in  other  grounds  of  objection  to  a  discharge 
the  burden  is  on  the  objecting  creditor,  and  the  act  must  be  shown  by  a  clear 
preponderance  of  evidence  ;^^^  but  not,  it  is  thought,  with  the  same  degree  of 
certainty  as  in  the  objections  already  discussed.  It  will  not  be  presumed-  that 
proper  books  of  account  were  not  kept  because  books  are  not  found,^^® 

VIII.    FALSE  STATEMENT  OF  CREDIT. 

a.  In  general. —  It  is  provided  in  subdivision  3  of  subsection  a  of  this  sec- 
tion as  amended  by  the  amendatory  act  of  1910  that  a  bankriipt's  discharge 
may  be  refused  if  he  has  "  obtained  money  or  piroperty  on  credit  upon  a  mate- 
rially false  statement  in  writing  made  by  him  to  any  person  or  his  representa- 
tive for  the  purpose  of  obtaining  credit  from  such  person."  This  new  objection 
to  a  discharge  was  added  by  the  amendment  .of  1903,  and  will  prove  the  nlost 
valuable  only  to  careful  traders.^^^  The  amendment  of  1910  inserted  the 
words  "money  or,"  "by  him,"  "or  his  representative"  and  "credit  from 
such  person." 

b.  Elements  of  proof;  pleading. —  The  creditor  alleging  this  objection  must 
prove, that  the  bankrupt  (1)  obtained  money  or  property  on  credit,  that  he  did 
so  on  (2)  a  statement  of  his  financial  condition  relied  on  by  the  creditor,  that 
such  s,tatement  was  (3)  in  writing,  that  it  was  (4)  materially  false,  and  (5) 
that  it.  was  so  made  to  the  creditor  or  his  representative  (6)  for  the  purpose  of 
obtaining  credit  from  such  creditor.  To  these  shoidd  be  added  the  usual  ele- 
ments, that  the  obtaining  of  property  must  have  been  (7)  by  the  bankrupt  or 

331.  In  re  Murray  (D.  C,  Ct.),  20  Am.  Fed.  314;  In  re  Kenyon  (D.  C.,  Iowa),  7 
B.  R.  700,  162  Fed.  983.  Airi.   B.   E.   527,    112   Fed.    658;    In   re   Mc- 

332.  In  re  Berger  (D.  C,  N.  Y.),  29  Am.  Bachron  (D.  C,  Wis.),  8  Am.  B.  R.  732, 
B.  R.  712,  200  Fed.  325.  116  Fed.  783;  Matter  of  Sims  (D.  C,  ■Ga.), 

333.  Matter    of    Janavitz     (C.    C.    A.,    3d  32  Am.  B.  R.  564,  213  Fed.  992 

Cir.),  34  Am.  B.  R.  105,  219  Fed.  876.  On  appeal.— In  re  Feldstein  (D.  C,  N.  Y.), 

334.  Discharges  granted. — Bauman  v.  Feist      6  Am.  B.  R.  458,  108  Fed.  794;  aflfd.,  s    c 
(C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  703,  107       8  Am.  B.  E.   160,  115  Fed.  25S. 

Fed.   83;    In   re   Cbrn    (D.  'C-,   Ga.),   5   Am.  335.  In  re  Boasbere   (Ref.,  N.  Y.),  1  Am. 

B.  R.  478,  106  Fed. '143;  Sellers  v.  Bell   {€.  B.  R.  353;   In  re  Phillips    IT>   C     NY) 

C.  A.,  5th  Oir.),  2  Am.  B.  R.  629,  94  Fed.  3  Am.  B.  E.  542,  98  Fed.  844;  In  re  Gar'ri- 
801;  In  re  Dews  (D.  C,  R.  I.),  3  Am.  B.  R.  son  (C.  C.  A.,  2d  Cir.),  17  Am  B.  E.  831, 
691,  96  Fed.  181;  In  re  Lafleche  (D.  C,  Vt.),  149  Fed.  178;  Garry  v.  Jefferson  Bank  (C. 
6  Am.  B.  R.  483,  109  Fed.  307;  In  re  Ranch-  C.  A.,  5th  Cir.),  26  Am.  B.  R.  511,  186  Fed 
enplat  (D.  C,  Porto  Rico),  9  Am.  B,  R.  763;  461. 

In  re  Garrison .( 0.  C.  A.,  2d  Oir.),  17  Am.  336.  In  re  Cantor  (Ref.,  D.  C.   N   Y  )    26 

B.  E.  831,  149  Fed.  178.  Am.  B.  R.   859.  '     ■  ^■'     ■  ''■h  ^ 

Discharges  refused.— In  re  Morgan  (D.  C,  337.  See  .Report  of  Ex.  Com.  of  Nat  Ass'n 

^'■''•,Vtr^'"r;^T^-f^i^?^  ^??-S^^i.^^f  f.  Eeferees  in  Bankruptcy,  published  in 
Idzall   (D.   C.,  Iowa),  2  Am.  B.  R.  741,  96      March,  1900,  p.  17.  r    j,    ^ 
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by  some  one  duly  authorized  by  him.^^*  The  effect  of  this  new  objection  will 
be  that  every  tradesman,  whose  credit  is  not  unquestioned;  will  be  asked  to 
give  a  mercantile  statement  as  a  condition  precedent  to  dealing.  The  specifi- 
cations of  objections  should  set  out  the. false  representation,  and  the  name  of  the 
person  alleged  to  have  been  defrauded.^^^  It  has  been  held  that  this  objection 
to  a  discharge  may  be  pleaded  by  any  creditor.^*" 

0.  Meaning  and  effect  of  the  dause. —  (1)  I]sr  genijeal. —  Nothing  like  this 
clause  appears  in  any  previous  bankruptcy  law.^*^  Even  the  English  law  has 
no  equivalent,  though  there,  one  who  at  the  time  of  contracting  a  debt  had  not 
a  reasonable  expectation  of  paying  it,  is  denied  a  discharge.**^  This  ground 
for  denying  a  discharge  was  evidently  leveled  particularly  at  the  practice  of 
making  false  statements  of  one's  financial  condition  by  a  borrower  or  buyer  for 
the  purpose  of  obtaining  from  the  person  to  whom  such  false  statement  is  made, 
the  articles  or  money  derived  "  on  credit."  ^*^  This  provision  as  amended  in 
1910  would  seem  to  apply  to  any  false  statement  which  has  to  do  with  the  exten- 
sion of  credit  affecting  the  bankruptcy  proceeding.  It  is  the  falsity  of  the 
statement  which  controls.  If  false  when  made  the  creditor  may  interpose  it  as 
a  bar  to  the  debtor's  discharge,  and  it  is  immaterial  that  the  indebtedness  not 
included  was  released  prior  to  bankruptcy,  or  was  omitted  in  the  belief  that  the 
persons  to  whom  he  was  indebted  would  not  press  him  for  payment. ^^*  In  effect, 


338.  The-  amendment  of  1903  applies  to  a 
false  statement  to  obtain  credit  made  before 
such  amendment  became  effective.  In  re 
Scott  (D.  C,  Del.),  11  Am.  B.  K.  327,  126 
Fed.  991;  In  re  Petersen  (Eef.,  Minn.),  10 
Am.  B.  E.  355. 

Burden  of  proof. —  While  the  burden  of 
proof  is  upon  the  objecting  creditor  to  es- 
tablish the  cause  which  he  claims  bars  a 
discharge,  yet,  when  such  creditor  shows  that 
a  materially  false  statement  was  known  to  be 
untrue  when  it  was '  made,  the  burden  of 
proof  shifts  to  the  bankrupt  to  show  that, 
it  was  not  inade  with  intent  to  deceive.  In 
re  Arenson  (I>.  C,  N\.  J.),  28  Am.  B.  R.  113, 
195  Fed.  609. 

339.  In  re  Levey  (D.  C,  N.  Y.),  13  Am. 
B.  R.  312,  133  F-ed.  672. 

340.  In  re  Harr  (D.  C,  Mb.),  16  Am.  B. 
E.  213,  143  Fed.  421. 

The  right  to  object  on  this  ground  is  not 
confined  to  the  person  defrauded  but  belongs 
to  any  party  in  interest.  In  re  Oarton  &, 
Co.  (D.  C,  JSr.  y.),  17  Am.  B.  E.  343,  148 
Fed.  63.  In  the  Matter  of  Pincker  (Ref., 
N.  Y.),  25  Am.  B.  E.  494,  the  referee  said: 
"It  does  not  appear  that  the  objecting  cred- 
itor herein  was  a  subscriber  to  the  mercantile 
agency  to  which  the  bankrupt  made  his 
statement,  nor  sold  goods  upon  the  strength 
thereof,  yet  under  section  14-b  (3')  as  it 
esdsted  prior  to  the  last  amendment,  such 
objection  to  discharge  may  be  urged  -by  any 
creditor  and  is  not  confined  to  the  person 
defrauded."  Matter  of  Kretz  ( D.  C.,.  Wash. ) , 
32  Am.  B.  E.  Se^S,  212  Fed.  784.  Citing 
Collier  on  Bankruptcy   ( 9th  Ed.),  350  B. 

341.  Compare  In  re  Steed  (D.  C,  N.  Car.), 
6  Am.  B.  E.  73,  107  Fed.  682. 

342.  English  Bankruptcy  Act  of  1890,  § 
8   (3)    (d). 


343.  Purpose  of  statement. —  The  false 
statement  in  writing  which  is  enough  to 
deny  a  discharge  implies  a  statement  know- 
ingly false,  or  made  recklessly,  without  an 
honest  belief  in  its  truth,  and  with  a  pur- 
pose to  mislead  or  deceive,  and  thereby  ob- 
tain from  the  person  to  whom  it  is  made 
property  upon  a  credit.  Firestone  v.  Harvey 
(C.  C.  A.,  6th  «r.),  23  Am.  B.  E.  46«,  174 
Fed.  574. 

344.  Josephs  v.  Powell  &  Campbell  ( C.  C. 
A.,  2d  dir.),  32  Am.  B.  E.  222,  213  Fed.  627, 
revg.  In  re  Josephs  (D.  C,  N.  Y. ),  30  Am. 
B.  R.  586,  205  Fed.  548,  holding  that  where 
bankrupt  at  the  time  of  making  a  statement 
in  writing  for  the  purpose  of  obtaining  credit 
owed  certain  relatives  for  money  loaned,  and 
their  debts  were  not  scheduled  nor  proven 
in  the  bankruptcy  proceedings,  but  bankrupt 
asserted  that  such  loans  were  made  with 
the  understanding  that  they  were  not  to 
be  paid  back  if  he  was  unatle  to  do  so  and 
were  not  to  interfere  with  the  claims  of  his 
other  creditors,  his  discharge  will  not  be  re- 
fused, provided  he  obtain  releases  from  such 
loans  or  consents  that  they  be  scheduled 
nunc  pro  twnc. 

It  is  the  act  of  issuing  the  false  statement^ 
with  fraudulent  intent,  for  the  purpose  of 
inducing  credit,  which  constitutes  the  objec- 
tion to  a  discharge.  In  re  Carton  &  Co. 
(D.O.,  N.  Y.),  17  Am.  B.  E.  343,  148  Fed. 
63. 

Omission  of  loans  to  friends. — A  bankrupt 
will  be  denied  a  discharge  where,  in  a  state- 
ment of  his  financial  condition,  sent  out  over 
his  signature,  there  was  no  mention  of  loans 
made  hy  relatives  and  friends,  although  the 
aggregate  amount  of  said  loans  would  not 
have  materially  curtailed-  the  bankrupt's  line." 
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the  objection  means  that,  where  a  creditor  has  been  defrauded  in  a  given  isale  on 
credit  by  the  purchaser's  material  misstatements  as  to  his  financial  condition 
given  for  the  purpose  of  obtaining  credit  for  the  goods  purchased,  the  creditor 
has  the  option  of  interposing  a  bar  to  a  discharge  affecting  all  debts,  or  of 
permitting  the  discharge  to  be  granted,  and  then  asserting  his  claim  on  after- 
acquired  property,  on  the  ground  that  his  claim  is  not  affected  by  the  discharge. 
(2)  Obtaining  money  oe  peopeety  on  ceedit. —  The  phrase  "obtaining 
property  on  credit,"  as  used  in  the  act  prior  to  the  amendment  of  1910,  included 
a  borrowing  of  money  on  time.  Thus,  a  bankrupt,  who  obtained  a  loan  of 
money  from  a  bank  on  the  faith  of  a  materially  false  statement  in  writimg^ 
will  be  denied  a  discharge,^*^  even  though  made  prior  to  the  four  months' 
period,  if  the  property  was  obtained  within  that  time.^**  The  amendment  of 
1910  inserted  the  word  "money,"  and  removed  any  doubt  which  may  have 
theretofore  existed.  If  the  bankrupt  obtained  pecuniary  profit  or  benefit 
as  a  result  of  the  credit  which  he  received  by  making  the  false  statement,  it 
will  constitute  a  bar  to  a  discharge,  although  made  by  him  in  respect  to  the 
property  of  another  debtor.^*'^  Credit  is  obtained  within  the  meaning  of  the  afct 
although  the  bankrupt  gave  his  promissory  note,  secured  by  collateral,  as  part  of 
the  purchase  price. ^**  It  has  been  held  that  a  statement  made  in  an  application 
for  an  indemnity  bond  does  not  fall  within  the  clause,  as  such  a  bond  is  not 
property  ;^*^  but  this  conclusion  may  well  be  doubted  because  of  the  evident 
fact  that  the  statements  contained  iu  the  application  lead  to  the  extension  of 
credit  by  the  surety  company  to  the  principal,  and  if  such  statements  are  false, 
the  principal  should  not  be  released  from  his  liability  by  a  discharge.^^"    It 


of  credit.  Matter  of  Brener  (D.  C,  N.  Y.), 
20  Am.  B.  R.  644,  166  Fed.  930. 

Omission  of  partnership  indebtedness  from, 
financial  statement. —  Where  upon  the  death 
of  one  member  of  a  partnership  it  was  agreed 
among  the  survivors  that  on  the  books  of 
the  firm  the  capital  of  the  deceased  should 
be  credited  to  his  estate  as  a  liability  due  to 
it,  and  this  indelbtedness,  so  carried  on  the 
books,  was  omitted  by  the  partnership  from 
successive  annual  statements  of  its  financial 
condition  furnished  to  banks  as  a  basis  for 
accominodations,  the  omission  of  such  indebt- 
edness is  a  bar  to  the  discharge  of  the  part- 
ner using  the  same,  although  the  bfLnkrupts 
believed  that  the.  debt  would  not  be  enforced 
so  as  to  embarrass  them.  Matter  of  Waite 
(D.  C,  Md.),  35  Am.  B.  E.  189,  223  Fed. 
853 

345.  In  re  Pfaffinger  (C.  'C.  A.,  6th  lOir.), 
19  Am.  B.  iR.  309,  154  Fed.  528,  revg.  19 
Am.  B.  R.  41;  In  re  Darevski  (D:  C,  Pa.), 
22  Am.  B.  R.  571,  171  Fed.  288: 

Property  has  been  held  to  include  any- 
thing of  value,  hence  money  is  property 
within  the  meaning  of  the  phrase  obtaining 
property  on  credit.  Oarson,  Pirie,  Scott  & 
Co.  V.  Chicago  Title  &  Trust  Co.,  182  U.  S. 
438,  5  Am.  B.  R.  814,  45  L.  Ed.   1171. 

False  statement  inducing  credit  at  bank. — 
A  bank  which  had  received  a  fal.se  financial 
statement  from  a  partnership  as  a  basis  for 
accommodations,  whenever  a  note  of  the 
firm  fell  due,  discounted  a  new  note  for  less 
than  the  face  of   the  old,  so  that  when   a 


voluntary  petition  in  bankruptcy  was  filed 
by  the  firm  the  sum  due  the  bank  was  con- 
siderably less  than  when  the  false  statement 
was  received.  The  discount  of  the  new  notes 
was  passed  to  the  credit  of  the  bankrupts 
and  they  thereafter  drew  a  check  for  the 
payment  of  the  old  note,  so  that,  in  form, 
there  was  the  payment  of  an  old  loan,  and 
the  contracting  of  a  new.  Held,  that  the 
false  statement  is  within  the  condemnation 
of  section  14b(3)  of  the  bankruptcy  a,ct,  and 
the  form  of  the  transaction  is  within  its 
letter  and  constitutes  a  bar  to  a  discharge. 
Matter  of  Waite  (D.  C,  Md.),  35  Am.  B.  R. 
189,  223  Fed.  853. 

346.  In  re  Terens  (D.  Cs  Wis.),  22  Am. 
B.  R.  895,  175  Fed.  495. 

347.  Matter  of  Bleyer  (C.  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  76,  215  Fed,  896  (affg.  32  Am. 
B.  R.  98,  210  Fed.  391),  holding  that  where 
a  bankrupt  by  false  representations  as  to  the 
solvency  of  a  corporation  of  which  he  was 
president  procured  money  from  a  bank  on 
notes  of  the  corporation  indorsed  by  him, 
and  devoted  a  large  part  of  such  money  to 
his  individual  use,  he  should  be  refused  a 
discharge  under  section  14ib  (3)  of  the  bank- 
ruptcy act. 

348.  Matter  of  Wylly,  Jr.    (D.  C     NY) 
32  Am.  B.  R.  145,  210  Fed.  954        '      *      •" 

349.  In  re  Tanner  (D.  C,  Wash.),  27  Am. 
B.   R.   615,   19'2   Fed.   572. 

350.  In  re  Dunfee  (D.  C,  N.  Y.),  30  Am. 
B.  R.  721,  206  Fed.  745. 


§  14-b  (3).]  False  Statement  of  Credit.  389 

is  not  essential  that  the  bankrupt  should  obtain  for  himself  the  identical  prop- 
erty parted  with  on  the  faith  of  the  false  statement. ^^^ 

(3)  In  writing. —  Of  this  term  the  framers  of  the  amendatory  act  of  1903 
have  said:  "This  objection,  as  is  proper,  will  be  of  no  avail  when  a  com- 
mercial report  is  obtained  in  the  haphazard  fashion  of  a  hasty  interview.  The 
statement  must  be  in  writing,  which,  of  course,  implies  the  signature  of  the 
person  to  be  charged  thereby."  How  far  a  statement  made  by  an  employee 
will  avail  depends,  of  course,  on  the  authority  given  him  by  his  employer  and 
the  latter's  acquiescense.  Where  alleged  false  statements  do  not  appear  by 
the  specifications  of  objection  to  have  been  made  in  writing  they  are  not  within 
the  provisions  of  this  section  and  the  discharge  should  not  be  refused.^^^ 

(4)  A  STATEMENT  OF  FINANCIAL  CONDITION. — A  mere  letter,  if  otherwise 
within  the  clause,  would  seem  enough.  Details  are  unnecessary,  but  the  state- 
ment ought  at  least  to  inform  the  creditor  of  the  net  worth  of  the  debtor,  or 
perhaps  oif  the  total  of  his  assets  and  liabilities.  In  a  majority  of  cases,  these 
statements  will  be  made  on  blanks  calling  for  items,  and  so  phrased  as  to  avoid 
some  of  the  legal  pitfalls  noted  later.  A  bankrupt,  who  issues  a  statement  of 
his  financial  condition  under  his  signature  and  does  not  mention  loans  made 
to  him  by  relatives  and  friends,  will  be  denied  a  discharge,  although  the  aggre- 
gate amount  of  said  loans  would  not  have  materially  curtailed  his  credit.^^* 
An  omission  to  fill  out  a  blank  furnished -by  the  creditor  does  not  constitute  a 
"  material  statement ;"  there  must  be  a  direct  statement,  either  negative  or  pos- 
itive, which  is  false,  to  justify  the  denial  of  a  bankrupt's  discharge.^^* 

(5)  Intent  to  deceive  or  defraud. —  It  has  been  held  that  an  intent  to 
defraud  is  essential ;  the  word  "  false "  means  more  than  "  erroneous  "  or 
"  untrue,"  and  imports  an  intention  to  deceive,  and  a  materially  false  state- 
ment in  writing  must  have  been  knowingly  or  intentionally  untrue  to  bar  a 
discharge.*^'   Intention  to  deceive  is  always  material  as  an  element  of  proof, 

351.  In  re  Dresser  &  Co.  (D.  C,  N.  Y.),  355.  Franklin  v.  Monning  Dry  Goods  Co. 
13  Am.  B.  ,E.  616,  144  Fed.  318.  (C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  257,  217 

352.  In- re  Lewis  (D.  C,  N.  Y.),  2  Am.  Fed.  929  (quoting  text  with  approval); 
B.  R.  711,  163  Fed.  137.  Schwabaeher  v.  Riddle,   99   111.   343;    Lynch 

353.  CMatter  of  Brener  (D.  C,  N.  Y.),  20  v.  Mercantile  Trust  Co.,  18  Fed.  486;  Stone 
Am.  B.  R.  644,  166  Fed.  930;  In  re  Miller  v.  Covell,  29  Mich;  359;  Oooper  v.  S'chle- 
(D.  C,  Iowa),  27  Am.  B.  R.  606,  192  Fed.  singer,  111  U.  S.  148,  28  L.  Ed.  382;  In  re 
730;  In  re  Arenson  (D.  C,  N.  J.),  28  Am.  Russell  (Ref.,  N.  Y.),  5  Am.  B.  R.  608; 
B.  R.  113,  195  Fed.  609.  Matter  of   Brener    (D.   C,  N".   Y.),   20  Am. 

354.  International  Harvester  Co.  v.  Carl-  g,  jj.  644,  166  Fed.  930,  holding  that  hank- 
son  ('C.  C.  A.,  8th  iCir.),  33  Am.  B.  R.  178,  j-upt  will  be  denied  a  discharge  where,  in  a 
217  Fed.  736.                                 .   . ,     ,         ^  statement  of  his  financial  condition,  set  out 

Falsity  ofstatement,  although  blanks  not  ^^gj.  j^is  signature,  there  was  no  mention  of 

fined   in.— Where  a  bankrupt  in  makmg  a  j^^^^    ^^^%    ^      relatives    and    friends,    al- 

statement  m  writmg  on  a  blank  forni  for  the  ^j^       j^  ^^^  aggregate  amount  of  said  loans 

purpose  of  securing  credit,  deliterately  states  ^^^j|  ^ould  not  have  materially  curtailed 

his  "total  habi  ities --as  $46100,  when  m  ^j^^  i^ankrupt's  line  of  credit;    In  re  Main 
fact  to  his  knowledge  they  are  $3,266.69    and         j,    ^     ^^       3^  ^^    g         ' 

this  is   accompanied  by  an  exaggeration  of  '      .     '      .      ''    i^      Hants'   Nat     Bank     iV 

the  valuation  of  his  resources,  so  as  to  make  ^^^'    ^"PJ^.  ^-   S^^aT°1^  p    490    ir^  JS,' 

it  appear  to  the  party  extending  the  credit  ^•/•'  ^'^  Y"^'''  ?..,4™-  ^-  ^-  ^^'  ^H  ^,^^- 

that  he  has  resources  In  excess  of  his  liabil-  ^^^'J'^If.  In  re  Gilpin  ( D€.,  Pa  ),  20  Am. 

ities   amounting  to   about  $3,500,  when   his  ^^    r     n'l,-  ?  If^'^V^^^^irTI 

liabilities   are  actually  equal  to,   if  not  in"  (!>•   C.Ohio),  25  Am.  B.  E    83,   181   Fed 

excess  of  his  resources,  the  omissions  or  fail-  }J.^\   |i'"«,^*°n-5  I-  ,?^''YS  J^"  £\  \i  S^^ 

ure  to  fill  in  the  blanks  cannot  be  attributed  Cir.),  23  Am.  B.  R.  468,  174  Fed.  574;  Matter 

to  inadvertence  or  failure  of  memory,  and  a  of  Cloutier  Bros.  (D.  C,  Me.),  36  Am.  B.  R. 

discharge  should  be  denied.    Matter  of  Smith  319,  228  Fed.  569 ;  Doyle  v.  First  Nat.  Bank 

(D.  C,  N.  Y.),  37  Am.  B.  R.  230,  232  Fed.  of  Baltimore    (0.  C.  A.,  4th  Cir.),  36  Am. 

248.  B.    R.    331,,  231     Fed.    649;     Aller-Wilmes 
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and,  by  the  weight  of  authority,  it  is  essential  to  prove  such  an  intent.*^®  It 
must  be  shown  that  the  bankrupt's  alleged  false  statement  in  writing  was  either 
knowingly  false  or  made  so  recklessly  as  to  warrant  a  finding  that  he  acted 
fraudulently.^^''  If  a  debtor  was  misled  into  signing  the  statement  by  the 
creditor's  agent,  who  filled  it  out  and  gave  it  to  the  debtor  to  sign,  leaving 
certain  blanks  unfilled,  the  element  of  intention  is  lacking  and  the  debtor's 


Jewelry  Co.  v.  Oaborn  (C.  C.  A.,  8th  Cir.), 
36  Am.  B.  R.  714,  231  Fed.  907.  Contra: 
In  re  Terens  (D.  C,  Wis.),  22  Am.  B.  R. 
89®,  1715  Fed.  496,  and  In  re  Shaffer  (D. 
C,  W.  Va.),  2fi  Am.  B.  R.  147,  169  Fed. 
724,  holding  that  the  good  or  mistaken  faith 
with  which  a  false  statement  is  made  can- 
not be  taken  into  consideration. 

Intent  to  deceive.—  The  word  "  false " 
means  more  than  merely  erroneous  or  un- 
true, hut  is  used  in  its  primary  legal  sense 
as  importing  an  intention :  to  deceive ;  and 
a  statement  in  -writing  for  the  purpose  of 
obtaining  credit,  in  order  to  constitute  a  bar 
to  a  discharge,  must  have  been  knowingly 
and  intentionally  untrue.  In  re  Arenson 
(r>.  C,  N.  J.),  28  Am.  B.  R.  113,  195  Fed. 
609.     . 

The  word  "  false,""  within  the  meaning  of 
this  clause  must  be  construed  to  mean  false 
with  the  knowledge  of  the  party  making  the 
statement  and  further  with  the  view  of  de- 
ceiving or  misleading.  Matter  of  Josephson 
(D:  C,  Ore.),  36  Am.  B.  R.  505,  229  Fed. 
272. 

Materially  false  statement.-^  A  statement 
in  writing  to  procure  credit  in  order  to  bar 
a  discharge  must  be  a  materially  false  state- 
ment, and  the  words  mean  more  than  simply 
erroneous  or  untrue,  and  import  an  inten- 
tion to  deceive.  A  bankrupt  will  be  deemed 
to  intend  what  he  knowingly  does.  Matter 
of  Smith  (D.  C,  N".  Y.),  37  Am.  B.  R.  230, 
232  Fed.  248. 

356.  In  re,  Russell  (Eel,  N.  Y.),  5  Am. 
B.  R.  608;  Turner  v.  Ward,  154  U.  S.  618; 
In  re  Steed  (D.  C,  No.  Car.),  6  Am.  B.  iR. 
73,  107  Fed.  682;  Franklin  v.  Monning  Dry 
Goods  Co.  (C;  C.  A,  5th  'Cir.),  33  Am.  B.  R. 
257,  217  Fed,  929  (quoting  text  with  apr 
proval).  Contra:  In  re  Epstein  (D.  C, 
Ark. ) ,  6  Am.  B.  R.  60,  109  Fed.  878. 

Intentionally  untrue. —  To  constitute  a  bar 
to  a  bankrupt's  discharge  under  section  14-b 
(3)  for  obtaining  property  on  credit  "upon 
a  materially  false  statement  in  writing"  for 
the  purpose  of  obtaining  such  property  on 
credit,  the  written  statement  made  by  the 
bankrupt  should  be  knowingly  and  inten- 
tionally untrue,  and  it  is  not  iufBcient  that 
the  statement  be  materially  untrue.  Peck  v. 
Lowenbein  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R. 
138,  178  Fed.  178. 

In  In  re  Shaffer  (D.  C,  W.  Va.),  22  Am. 
B.  R.  147,  169  Fed.  726,  Judge  Dayton  says: 
"  Creditor  must  rely  upon  it  ( the  statement) 
when  parting  with  his  property,  and  if  he 
did  so  rely  upon  it,  and  it  was  materially 
false  in  fact,  it  is  suffiftient  to  defeat  a  dis- 


charge. If  the  creditor  did  not  rely  on  it, 
o;r  if  the  debtor  did  not  make  the  statement 
for  obtaining  the  property  on  credit,  it  will 
not  ibar  a  discharge,  no  matter  how  false 
the  statement  may  be."  In  the  case  of 
Schaffer  v.  Koblegard  Co.  (C.  C.  A.,  4th 
Cir.),  24  Am.  B.  R.  898,  183  Fed.  71  (affirm- 
ing the  above  case),  it  was  held  that  to 
consrtitute  a  bar  it  must  appear  that  the 
statement  made  by  the  bankrupt  was 
"  knowingly  and  intentionally  untrue." 

Where  bankrupts  had  made  repeated  false 
statemeiits  in  writing  to  creditors  for  the 
purpose  of  obtaining  goods  on  credit  and  one 
statement  in  particular  was  made  under  such 
circumstances  as  to  preclude  any  doubt  that 
it  was  wilfully  and  knowingly  so  made,  bank- 
rupts' discharge  should  be  denied.  In  re 
Taff  V.  Oonyers  (D.  C,  Ga.),  25  Am.  B.  R. 
600,  182  Fed.  899. 

Presumption  of  intent  to  deceive.^ — Where 
bankrupt  who  was  active  in  the  firm's  busi- 
ness, knew  that  it  had  the  previous  year 
sustained  great  losses,  and  that  inquiries 
were  being  made  to  the  commercial  agencies 
concerning  the  firm,  his  signature  on  the 
statement  and  his  delivery  thereof,  together 
with  his  activity  in-  the  business  and  his 
participation  in  the  advantages  obtained  by 
the  deception,  raise  a  presumption  of  an  evil 
intention;  and  his  mere  assertion  that  he 
did  not  know  the  statement  was  false  will 
not  excuse  him.  In  re  Simon  (D.  C,  N.  Y.), 
29  Am.  B.  R.  808,  201  Fed.  1004. 

Fraudulent  intent  must  be  shown. —  A 
statement  in  writing  which  overstated  a 
bankrupt's  assets  and  understated  his  lia- 
bilities to  an  extent  sufficient  to  be  material, 
is  insufficient  of  itself  to  bar  his  discharge, 
but  fraudulent  intent  on  the  bankrupt's  part 
must  be  shown;  and  unless  credit  is  shown 
to  have  been  actually  obtained  by  means  of 
the  untrue  statement  made  with  such  fraud- 
ulent intent,  no  ground  for  refusal  to  grant 
a  discharge  is  established.  In  re  O^Callaghan 
(D.  C,  Mass.),  29  Am.  B.  R.  304,  199  Fed. 
662. 

357.  Thus,  where  a  bankrupt  in  preparing 
a  statement  in  writing  of  his  financial  con- 
dition for  the  purpose  of  obtaining  property 
on  credit,  in  good  faith,  omitted  an  existing 
liability,  he  will  not  be  denied  a  discharge 
under  §  14-b  (3).  In  re  Collins  (D.  C, 
Ark.),  19  Am.  B.  R.  688,  157  Fed.  120. 
There  must  be  knowledge  of  the  bankrupt 
as  to  the  falsity  of  the  statement.  Hamlin  v. 
Radford  Grocery  Co.  (Tex.  dv.  App.),  . 
Am.  B.  R.  373,  182  S.  W.  716. 
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discharge  is  not  barred.^"®  So  also  if  it  appear  that  the  statement  was  signed 
by  the  president  of  a  corporation  acting  under  the  advice  of  his  financial 
adviser,  believing  that  the  facts  stated  "were  true,  he  is  not  guilty  of  an  intent 
to  deceive.^^*  Where  a  statement  contains  an  error  made  in  good  faith  by  the 
bankrupt's  bookkeeper  it  is  not  false  within  the  meaning  of  the  act.^*"  These 
principles  lead  to  the  conclusion  that  if  the  bankrupt  had  nO  knowledge  o£  the 
alleged  false  statement,  or  if  the  facts  stated  therein  were  honestly  thought  by 
him  to  be  true  it  does  not  constitute  a  bar.^^'^ 

(6)   Mateeiality   of   false   statement. —  The   statement   also   must   be 
material  to  the  transaction,^^^  it  must  have  been,  if  not  the  moving  cause  of 
.  the  sale  on  credit,  a  contributing  cause,  i.  e.,  the  seller  must  to  an  extent  dt 
least  have  relied  on  it.^®^    The  statement  must  have  been  made  within  a  rea- 
sonable time  prior  to  the  extension  of  credit;  for  instance  where  it  contains 


358.  International  Harvester  Co.  v.  Carl- 
son (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  178, 
217  Fed.  736.  But  see  In  re  Arenaon  (D.  C., 
N.  J.),  28  Am.  B.  R.  113,  195  Fed.  609, 
holding  that  the  fact  that  a  financial  state- 
ment made  by  a  bankrupt  for  the  purpose 
of  obtaining  credit  was  obtained  on  a  repre- 
sentation that  it  was  a  mere  matter  of  form, 
does  not  absolve  him  from  the  consequences 
of  making  a  statement  which  he  knows  to  be 
absolutely  untrue. 

359.  Matter  of  Stafford  (D.  C,  Conn.), 
35  Am.  B.  R.  747,  221  Fed.   127. 

Belief^ that  statement  was  true. —  Where 
a  bankrupt,  believing  himself  in  a  sound 
financial  condition,  away  from  his  books, 
with  his  sick  wife  away  from  home  and  in 
a  hurry  to  get  back,  made  a  statement  as  a 
general  estimate  rather  than  an  itemized 
statement  of  his  exact  financial  condition, 
he  should  not  be  denied  a  discharge,  because 
he  omitted  certain  of  his  debts.  FVanklin 
V.  Monning  Dry  Goods  jGo.  ( O.  C.  A.,  5th 
Cir.),  33  Am.  B.  R.  257,  217  Fed.  929. 

360.  In  re  Collins  (D.  C,  Ark.),  19  Am. 
B.  R.  688,  157  Fed.  120. 

361.  Doyle  v.  First  Nat.  Bank  of  Baltimore 
(C.  C.  A.^  4tli  Cir.),  36  Am.  B.  R.  331, 
231  Fed.  649. 

362.  Addington  v.  Allen,  11  Wend.  (N.  Y.) 
375;  Bruce  v.  Burr,  67  Jf.  Y.  237;  Hanna 
V.  Eaybum,  84  111.   533. 

363.  In  re  Goodhile  (D.,C.,  Iowa),  12  Am. 
B.  R.  380,  130  Fed.  782,  holding  that  where 
the  bankrupt  obtained  goods  on  credit  which 
were  not  paid  for  at  bankruptcy,  upon  a 
statement  in  writing  which  listed  as  part 
of  her  assets  land  which  she,  of  her  own 
knowledge,  knew  she  did  not  own,  her  dis- 
charge will  be  denied;  AUer-Wilmes  Jewelry 
Co.  V.  Osborn  (C.  C.  A.,  8th  Cir.),  3«  Am. 
E.  R.  714,  231  Fed.  fl07.  Compare  People  v. 
Haynes,  11  Wend.  557;  Phelps  v.  Court,  83 
N.  Y.  436;  Matter  of  Kaplain  (D.  C,  Pa.), 
15  Am.  B.  R.  534,  141  Fed.  463.  See  Am. 
Bankr.  Dig.  §§  1020,  1022. 

Credit  induced  by  statement. —  Where  a 
creditor  claims  goods  as  against  a  trustee 
in  bankruptcy  on  the  ground  that  the  bank- 
rupt obtained  such  goods  by  false  representa- 


tions, it  is  not  necessary  that  the  false  repre- 
sentations should  be  the  sole  and  exclusive 
consideration  for  the  credit,  but  only  that 
they  were  a  material  consideration,  without 
which  in  all  probability  the  credit  would  not 
have  been  given.  In  re  Ganey  (D.  C,  N.  Y.) , 
4  Am.  B.  R.  576,  103  Fed.  930.  In  the  case 
•of  In  re  CCallaghan  (D.  C,  Mass.),  29  Am. 

B.  R.  304,  199  Fed.  662,  it  was  held  that 
where  the  evidence  tended  to  show  that  credit 
was  extended  with  knowledge  that  the  bank- 
rupt was  in  difiicultiea  and  with  intent  to 
advance  only  so  much  as  would  postpone 
immediate  collapse  before  an  investigation, 
which  would  be  necessary  to  justify  further 
credit  in  any  large  amount,  could  be  had, 
an  objection  to  a  discharge,  because  of  a. 
false  statement  will  not  be  sustained. 

The  statement  must  have  been  materially 
false,  have  been  made  with  intent  to  de- 
ceive and  the  creditor  must  have  relied  upon 
it  when  extending  credit.     In  re  Mintzer   (D. 

C,  N".  Y.),  28  Am.  B.  R.  743,  197  Fed.  648. 
Statement    relied    on;     evidence. —  Where 

bankrupt's  letter  in  January  ordering  goods 
was  accepted  a  few  days  after  its  receipt 
by  the  objecting  creditor,  it  cannot  be  said 
that  in  extending  credit  for  goods  so  or- 
dered, reliance  was  placed  upon  a  copy  of  a 
financial  statement  furnished  the  objector  by 
a  commercial  agency  sometime  in  April  fol- 
lowing such  date.  In  re  Main  (D.  C,  Iowa), 
30  Am.  B.  R.  547,  205  Fed.  421;  In  re  Mc- 
Lellan  (D.  C.,^  N.  Y.),  30  Am.  B.  R.  325, 
204  Fed.  482;  Matter  of  Kean  (D.  C,  N.  Y.), 
38  Am.  B.  R.  628,  237  Fed.  682,  holding  that 
a  statement  made  two  years  before  credit 
was  extended  was  not  one  to  be  relied  on. 

Statement  as  ta  money  in  bank. — A  bank- 
rupt makes  a  willfully  false  statement  when 
he  represents  and  states  in  writing,!  for  the 
purpose  of  obtaining  credit  and  property, 
that  he  has  money  in  bank,  when  he  has 
drawn  and  delivered  checks  which,  when 
presented  and  paid,  will  exhaust  such  credit, 
and  he  knows  the  fact,  and  does  not  disclose 
that  he  has  drawn  and  delivered  such  checks. 
Matter  of  Smith  (D.  C,  N.  Y.),  37  Am.  B. 
R.  230,  323  Fed.  248. 
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no  reference  as  to  its  continuing  character  it  will  not  be  construed  as  binding 
tbe  debtor  in  a  transaction  eighteen  months  after  its  date.*®*  It  is  not  suflB- 
cient  to  avoid  the  consequences  of  a  financial  statement  knowingly  false  that 
the  amount  of  credit  obtained  was  small,  or  that  the  amount  owing  at  the 
time  of  bankruptcy  was  less  than  whpn  the  statement  was  made;  the  main 
question  pertains  to  the  falsity  of  the  statement  which  induced  the  credit.*®^ 
A  fair  test  would  seem  to  be :  was  the  statement  so  "  materially  false  "  as  to 
warrant  a  suit  for  the  rescission  of  the  sale  ?  Although  it  has  ,been  held  suffi- 
cient if  the  goods  were  ordered  but  not  actually  delivered  to  the  bankrupt.*^ 
Numerous  decisions  in  the  State  courts  determining  what  are  actionable  false 
representations  may  be  consulted  with  profit. 

(7)  Foe  the  puepose  of  obtainxng  ceedit  feom  the  ceeditoe. —  This 
element  will  presumably  always  exist  where  a  sale  results  from  the  state- 
ment. Although  prior  to  the  amendmept  of  1910,  omitting  the  word  "  such," 
the  false  statement  had  to  be  made  with  the  intent  of  obtaining  such  credit  as 
it  was  planned  at  the  time  to  afford  a  basis  for;  since  such  amendment  the 
statute  would  seem  to  apply  to  any  false  statement  which  has  to  do  with  the 
extension  of  credit  affecting  the  baiikruptcy  proceedings.*®^  This  change  in 
the  statute  should  be  noted,  where  cases  involving  false  statements  made  prior 
to  said  amendment  are  in  question. 

(8)  Statements  made  to  meecantile  agencies  eoe  the  ptjepose  op 
OBTAINING  CEEDIT. —  The  statuto  provides  that  the  false  statement  be  "  made 
to  any  person  or  his  representative  for  the  purpose  of  obtaining  credit  from 
such  person."  *®*  The  words  "  such  person  "  refer  to  the  previous  words  "  any 
person,"  and  .the  statement  is  "  made  to  such  .person  "  whenever  it  is  made 
by  the  bankrupt  himself  or  his  duly  authorized  agent;  and  it  is  none  the  less 
"  made,"  although  the  statement  itself  is  not  delivered  when  its  contents  are 
correctly  communicated  by  the  agent.*"®  The  language  of  the  clause  does 
not  necessarily  import  that  the  statement  shall  have  been  made  for  the  purpose 
of  inducing  any  particular  person  to  rely  upon  it.*™  Thus,  a  materially  false 
statement  in  writing,  made  to  a  mercantile  agency  as  a  basis  of  credit  and 
relied  upon  by  customers  of  such  agency,  is  equivalent  to  a  statement  made 
directly  to  the  persons  extending  credit. *'^^   A  false  statement  made  to  a  mer- 

364.  In  re  Braverman  (D.  C,  N.  Y.),  28  B.  R.  286,  191  Fed.  920;  In  re  Berry  (D.  C, 
Am.  B.  R.  513,  199  Fed.  863 ;  Matter  of  N.  Y. ) ,  15  Am.  B.  R.  360,  362,  146  Fed.  623. 
Kean  (D.  C,  N".  Y.),  38  Am.  B.  R.  &28,  237  370.  Construction  of  statute.— In  re  Dres- 
Fed.  682.  ser    (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  561, 

365.  In  re  Arenson  (D.  C,  N.  J.),  28  563,  146  Fed.  383,  holding  that  the  provi- 
Am.  B.  R.  113,  195  Fed.  609.  sions  of  the  section  are  not  to  receive  the 

366.  In  re  .Simon  (D.  C,  N.  Y.),  29  Am.  strict  construction  given  to  criminal  statutes, 
B.  R.  808,  201  Fed.  1004.  but    should    receive    a    reasonable    one    to 

367.  In  re  Pu8chl»in  (D.  C,  N.  Y.),  25  effectuate  the  intention  of  iCongress,  so  far 
Am.  B.  R.  742,  183  Fed.  882.  as  that  can  be  ascertained  by  the  language 

368.  Bankr.  Act,  §  14-b  (3),  ante.  employed.    The  court  said:     "We  think  that 

369.  Statement  signed  by  agent  of  co-  intention  was  to  deprive  any  bankrupt  of 
partnership. —  Where  false  statements  in  the  benefit  of  a  discharge  who  has  obtained 
writing  for  the  purpose  of  obtaining  credit  property  from  any  person  by  means  of  a 
were  signed  and  issued  by  the  agent  and  written  statement  false  in  material  matters; 
manager  of  a  bankrupt  copartnership,  who  and  within  the  fair  meaning  of  the  clause 
was  acting  within  the  scope  of  his  authority,  .  and  statement  is  made  to  such  person  if  it 
the  partners  are  liable  for  the  acts  of  their  was  given  to  an  agent  for  the  purpose  of 
agent,  which  ma,y  be  set  up  against  them  using  it  in  obtaining  property  for  the  bank- 
upon  their  application  for  a  discharge  in  rupt,  and  if  its  contents  were  communicated 
bankruptcy.     In  re  Schwartz  &  Oo.    (D.  C,  by  the  agent  to  such  person." 

N.  Y.),   28   Am.   B.   R.   670,   201    Fed.    166.  371.  Statements  to  commercial  agencies  — 

See  also  In  re  Reed    (D.  C,  Okl.),  26  Am.      Judge  Hough,  in  In  re  Carton  (I>.  C.,  N;  Y.), 
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cantile  agency,  or  an  officer  thereof,  is  regarded  as  having  been  made  to  such 
agency  as  the  representative  of  the  debtor,  which  becomes  his  agent  for  the 
purpose  of  obtaining  credit.^^^  It  was  held,  however,  prior  to  the  amendment 
of  1910,  that  the  ordinaiy  statements  of  financial  condition,  made  to  mercantile 
agencies  for  general  circulation,  are  not  "  materially  false  statements  "  within 
the  meaning  of  the  statute,  but  that  statements  in  the  form  of  special  reports 
may  be.^^  And  in  a  recent  case  it  was  held  that  general  statements  to  mer- 
cantile agencies,  not  specifically  asked  for  by  prospective  creditors,  are  not 
included  and  a  discharge  should  not  be  refused  because  of  a  false  statement 
furnished  to  the  agent  of  a  mercantile  agency  so  that  it  might  fix  the  rating 


17  Am.  B.  R.  343,  148  Fed.  63,  67,  manifestly 
concurs  in  this  view,  for  he  says:  "If,  how- 
ever, such  a  report  as  is  here  shown,  be 
obtained  from  a  merchant  by  a  commercial 
agency  at  the  request,  disclosed  or  undis- 
closed, of  one  or  more  of  the  agency's  cus- 
tomers, it  seems  to  me  incredible  that  the 
merchant  furnishing  such  report  can  be  sup- 
posed to  have  given  it  for  any  other  purpose 
than  of  enlightening  those  persons  who 
habitually  deal  with  him  on  credit  as  to  his 
true  financial  condition.  The  custom  of  trade 
is  so  well  known  that  when  an  agency  applies 
to  a  merchant  for  a  specially  signed  report  of 
his  condition,  he  must  know  that  such  report 
is  for  the  special  purpose  of  enabling  those 
who  usually  veiTii  him  goods  to  decide  upon 
his  financial  responsibility." 

Where  a  bankrupt  made  a  materially  false 
statement  in  writing  to  a  mercantile  agency 
which  recited  that  it  was  designed  as  a  basis 
for  credit,  and  later  obtained  property  on 
credit  from  a  customer  of  such  mercantile 
agency,  who  relied  on  such  statement  in  ex- 
tending such  credit,  it  was  equivalent  to  a 
statement  made  directly  to  the  person  from 
whom  the  property  was  received  and  debarred 
the  bankrupt  from  the  right  to  a  discharge. 
In  re  Augspurger  (I>.  C,  Ohio),  25  Am.  B. 
R.  83,  181  Fed.  74. 

In  re  Pincus  (D.  C,  N.  Y.),  17  Am.  B.  R. 
331,  147  Fed.  21,  it  was  in  substance  ruled 
that  a  written  financial  statement  made  by 
a  party  to  a  commercial  agency,  which  shows 
on  its  face  that  it  was  made  as  a  basis  for 
credit  with  the  associate  members  of  such 
company,  and  which  is  communicated  by  such 
agency  to  members  who  give  credit  on  the 
faith  of  it,  is  equivalent  to  one  made  directly 
to  them,  and  if  materially  false,  will  debat 
the  debtor  from  the  right  to  a  discharge  in 
^bankruptcy. 

A  statement  in  writing  by  si  bankrupt  to 
a  mercantile  agency,  though  false,  will  not 
bar  his  discharge  xmless.  the  bankrupt  re- 
ferred the  prospective  creditor  to  the  said 
statement  as  being  a  true  statement  of  Ms 
financial  condition,  made  for  the  purpose  of 
obtaining  credit.  Matter  of  Foster  (Ref., 
Miss. ) ,  24  Am.  B.  R.  368. 

When  a  person  makes  a  statement  to  a 
mercantile  agency,  he  makes  it  for  the  pur- 
pose of  having  the  statement  transmitted  by 
the  mercantile  agency  to  its  subscribers  who 
propose  to  do  business  with  him,  and  that 


as  to  any  person  to  whom  his  statement  is 
thus  transmitted  by  the  mercantile  agency 
and  who  becomes  a  creditor  upon  the  faith 
of  it,  the  statement  has  precisely  the  same 
effect  as  though  it  had  been  made  in  person 
by  the  debtor  to  the  creditor  and  relied  upon 
by  the  creditor.  In  re  Russell  &  Birkett 
(Ref.,  N.  y.),  5  Am.  B.  R.  608. 

In  order  to  make  a  statement  substantially 
true  for  the  purpose  of  a  mercantile  agency, 
a  party  need  not  report  his  contingent  lia- 
bilities where  there  is  no  fraudulent  sup- 
pression of  the  fact.  If  the  subscriber  to  the 
mercantile  agency  desires  information  in  re- 
gard to  such  liabilities  he  should  call  for 
a  "  special  report."  So  held  in  a  case  where 
a  subscriber  did  not  report  a  mortgage  secur- 
ing certain  bonds  which  were  supposed  to 
be  entirely  good.  In  re  Russel  &  Birkett 
(Ref.,  N".  Y.),  5  Am.  B.  R.  608. 

Statement  made  to  mercantile  agency  "  in 
strict  confidence." — Where  bankrupt  fur- 
nished to  a  mercantile  agency,  upon  request, 
a  -written  statement  of  his  financial  condition 
"  in  strict  confidence  for  commercial  use 
only,"  the  fact  that  the  statement  was  ma- 
terially false  and  was  relied  upon  by  a  cred' 
itor  in  making  sales  to  bankrupt  more  than  a 
year  later,  is  insufficient  to  ibax  a  discharge, 
under  §  14-b (3)  of  the  bankruptcy  act  as  it 
stood  before  the  amendment  of  1910,  in  the 
absence  of  proof  that  such  statement  was 
made  to  the  mercantile  agency  as  the  agent 
either  of  the  bankrupt  or  the  objecting  cred- 
itor. Novick  V.  Reed  &  Co.  (C.  C.  A.,  3d 
Cir.),  27  Am.  B.  OR.  521,  192  Fed.  20. 

Necessity  that  agency  be  representative 
of  creditor. —  False  representations  to  a  mer- 
cantile agency  are  not  a  'bar  to  a  discharge, 
unless  it  appear  that  the  agency  was,  in 
some  sense,  the  representati-(re  of  a  creditor 
from  whom  money  or  property  was  obtained, 
or  that  the  representations  made  to  them 
were,  in  some  way,  communicated  to  or  relied 
upon  by  the  creditor.  Matter  of  Kretz  (D. 
C,  Wash.),  32  Am.  B.  R.  365,  212  Fed.  784. 

372.  Matter  of  Cloutier  Bros.  (D.  C,  Me.), 
36  Am.  B.  R.  319,  228  Fed.  569. 

373.  In  re  Russell  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R.  950,  176  Fed.  253;  Matter  of 
Napier  (Ref.,  Ky.),  23  Am.  B.  R.  560.  It 
should  be  noticed  that  the  amendment  of 
1910  was  not  considered  in  the  decision  of 
these  cases. 
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in  its  books  and  not  asked  for  by  any  partic^alar  .customer.^''*  While  within 
reasonable  limits  statements  made  to  a  mercantile  agency  are  to  be  regarded 
as  continuing,  no  invariable  rule  can  be  laid  down  as  to  the  length  of  time 
during  which  the  vendor  may  rely  upon  the  statements  made  to  such  agency; 
each  case  depends  upon  its  own  facts  and  what  is  reasonable  for  a  prudent  and 
intelligent,  business  man  to  do.^''^ 

(9)  By  the  bankrupt. —  This  follows  from  the  nature  of  the  transactions 
here,  in  a  sense,  interdicted.^^®  A  false  statement  by  one  partner,  made  in  the 
course  of  the,. partnership  business,  will  not  be  a  bar  to  the  discharge  of  a 
partner  who  did  not  participate  therein  and  had  no  knowledge  thereof,^"  but 
will  be  a  bar  to  the  discharge  of  the  partnership.^'^* 


374.  Matter  of  Zopper  (0.  C.  A.,  2d  Cir.), 
33  Am.  B.  E.  652,  211  Fed.  936. 

375.  Continuing ,  statements. —  In  re  Eus- 
sel  &  Birkett  (Eef.,  N.  Y.),  5  Am.  B.  E.  608. 

Wliere  a  person,  about  a  year  prior  to  his 
adjudication  as  an  involimtary  bankrupt, 
without  solicitation,  knowingly  made  a  false 
and  misleading  statement  to  a  mercantile 
agency,  to  obviate  unfavorable  reports,  with 
regard  to  his  financial  standing,  and  within 
ten  days  attempted  to  correct  said  statement 
by  another,  which,  while  not  so  bad,  was 
nearly  so,  and  referred  to  it  for  the  pur- 
pose of  obtaining  goods  on  credit,  he  will  be 
denied  his  discharge;  such  statement,  both  in 
its  original  as  well  as  its  corrected  form,  was 
a  continuing  one,  and  unless  recalled  was  for 
a  reasonable  time  to  he  relied  upon  as  stat- 
ing the  truth. ■  In  re  Kyte  (D.  C,  Pa.),  23 
Am.  B.  R.  414,  174  Bed.  867.  Statement 
made  two  years  prior  to  extension  of  credit 
not  sufficient.  Matter  of  Kean  (D.  C.,  N.  Y.), 
38  Am.  B.  E.  628,  237  Fed.  682. 

In  re  Terens  (D.  C,  Wis.),  22  Am.  E.  E- 
897,  172  Fed.  939,  Judge  Quarles  says:  "It 
is  matter  of  common  knowledge  that  such 
statements  are  frequently  intended  as  a  con- 
tinuing representation  for  indefinite  periods 
of  time.  I  am  of  opinion  that  the  date  of 
the  statement  is  immaterial,  if  property  has 
in  fact  been  obtained  upon  the  strength  of 
it  within  the  four-months  period,  as  is  the 
case  here.  We  are  not  called  upon  to  de- 
cide whether  under  any  circumstances  the 
four-months  limitation  can  be  read  into 
the  third  subdivision  of  section  14-b,  and 
merely  hold  that,  where  goods  have  been 
furnished  and  credit  has  been  extended  on 
the  faith  of  such  statement  within  four 
months  of  the  bankruptcy,  the  date  of  the 
property  statement  should  be  held  imma- 
terial." 

About  a  year  and  six  months  before  the 
filing  of  a  petition  in  bankruptcy,  bank- 
rupt made  a  materially  false  statement  in 
writing  for  the  purpose  of  obtaining  a  large 
bill  of  goods  on  credit,  which  goods  were 
paid  for  in  full.  The  statement  contained 
a  provision  that  it  was  to  be  binding  for 
purchases  "  now  or  hereafter  made,  unless 
chalnged  by  written  authority  from  the  un- 
dersigned." Subsequently  and  between  six 
and  nine  months  prior  to  the  filing  of  the 
petition,  other  goods  were  purchased  on 
credit  from  the  same  creditor,  which  were 


never  paid  for.  Upon  objection  to  the  bank- 
rupt's discharge  on  the  ground  that  these 
goods  had  been  obtained  on  credit  by  reason 
of  such  statement,  held,  that  this  was  not 
an  obtaining  of  property  on  a  false  state- 
ment in  writing  within  the  contemplation 
of  section  14-b  (3)  of  the  bankruptcy  act. 
In  re  Cotton  &  Preston  (D.  C,  Ga.),  25  Am. 
B.  E.  517,  183  Fed.  181;  Eagan,  Malone  & 
Co.  V.  Cotton  &  Preston  (C.  C.  A„  5th  Cir.), 
29  Am.  B.  E.  597,  200  Fed.  546,  in  which 
case  a  similar  statement  was  under  consid- 
eration, and  the  court  held  that  the  fact  that 
the  first  purchase  of  goods  obtained  there- 
under had  been  paid  for,  did  not  preclude 
such  creditors  from  urging  the  falsity  of  the 
statement  as  a  bar  to  the  firm's  discharge 
in  bankruptcy,  it  appearing  that  bankrupt's 
account  was  a  running  account,  covering 
purchases  made  from  time  to  time  for  little 
over  one  year,  on  which  the  credits  made  at 
no  time  left  the  account  fully  paid  up,  and 
that  the  statement  was  relied  upon  by  the 
creditors  in  the  subsequent  credits,  as  well 
as  ^he  first.  And  see  In  re  O'Callaghan 
(D.  C.  Mass.),  29  Am.  B.  E.  304,  199  Fed. 
662. 

376.  As  to  fraud  practiced  by  an  agent 
of  the  bankrupt,  see  Durst  v.  Barton,  47 
N.  Y.  167 ;  Perley  v.  Catlin,  31  111.  533. 

377.  False  statement  by  partner. —  In  re 
Cotton  &  Preston  (D.  C,  Ga.),  25  Am.  B. 
E.  517,  183  Fed.  181;  Hardie  v.  Swafford 
Bros.  Dry  Goods  Co.  (C.  C.  A.,  8th  Cir.), 
21  Am.  B.  E.  457,  165  Fed.  588,  revg.  In  re 
Hardie  &  Co.  (D.  C.,  Tex.),  16  Am.  B.  E. 
313,  143  Fed.  553;  Frank  v.  Michigan  Paper 
Co.  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  E.  261, 
179  Fed.  776;  Eagan,  Malone  &  Co.  v.  Cot- 
ton &  Preston  (C.  C.  A.,  5th  Cir.),  29  Am. 
B.  E.  597,  200  Fed.  546;  Matter  of  Blank 
(D.  C,  Pa.),  38  Am.  B.  E.  71,  236  Fed.  801. 

378.  Frank  v.  Michigan  Paper  Co.  (C.  C. 
A.,  4th  Cir.),  24  Am.  B.  E.  261,  179  Fed. 
776,  holding  that  such  bar  to  a  discharge, 
however,  by  reason  of  a  false  statement  in 
writing,  is  confined  to  such  person  or  per- 
sons as  actually  made  such  statement  with 
the  intention  to  deceive,  and  to  the  part- 
nership entity  of  which  such  person  was  a 
member,  and  the  intent  to  deceive  cannot 
be  imputed  to  a  partner  who,  prior  to  the 
bankruptcy  proceeding  against  the  firm, 
knew  nothing  whatever  of  the  writing  of 
the  statement. 
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IX.    FRAUDULENT  TRANSFER. 

a.  In  general. —  If  a  bankrupt  at  any  time  within  the  four  months'  period 
has  "  transferred,  removed,  destroyed  or  concealed,  or  permitted  to  be  removed, 
destroyed  or  concealed,  any  of  his  property  with  intent  to  hinder,  delay  or 
defraud  his  creditors,"  his  discharge  should  be  refused.  Under  the  law  of 
1867,  the  making  of  both  a  fraudulent  preference  and  a  fraudulent  transfer 
were  objections  to  discharge.  The  original  draft  of  the  amendatory  bill  of 
1903  was  the  same.^'^*  Under  the  definition  of  transfer,^*''  it  is  difiicult  to  con- 
ceive of  a  preference  that  does  not  amount  to  a  transfer,  and,  if  fraudulent, 
either  transaction  will  come  within  the  present,  clause.  The  words  of  sub- 
division 4  are  doubtless  a  definition  or  explanation  of  the  words  "  fraudulent 
transfer  "  there  used.  Hinder,  delay  or  defraud  creditors  applies  to  the  whole 
body  of  the  bankrupt's  creditors,  and  not  a  conversion  of  property  belonging 
to  a  single  creditor.^^ 

b.  Elements  of  proof. —  The  creditor  alleging  this  objection  must  show,  in 
substance,  the  commission  of  the  first  act  of  bankruptcy.  The  variances  between 
the  phrasing  here  and  that  of  §  3-a  (1)  are  immaterial.  "  Destroyed  "  occurs 
here  only,  but  it  adds  nothing,  as  "  removed "  may  include  it  and  "  con- 
cealed "  ^^  surely  does.  The  words  of  limitation  refer  to  the  four  months' 
bankruptcy  period,  discussed  under  section  three,  ante.  How  far  an  abjudica- 
tion on  the  first  act  of  bankruptcy  will  be  res  ad  judicata  on  an  objection  to 
a  discharge  need  not  be  considered ;  a  court  which  finds  the  first  will  not  easily 
be  ^persuaded  to  refuse  to  find  the  second.  Nor  is  any  discussion  as  to  the 
technical  meaning  of  the  words  important.  ^Any  transfer,  destruction,  or  con- 
cealment of  property  within  the  inhibition  of  the  statute  of  frauds,  if  within 
the  four  months'  period,  will,  if  seasonably  pleaded  and  duly  proven,  bar  a 
discharge.  If  the  transfer  be  made  within  the  limited  period  it  will  be  a  bar 
although  not  knowingly  and  fraudulently  made.^^*    If  made  prior  to  the  four 

379.  Compare  Report  of  Ex.  Com.  of  Na-      lay  and  intent  to  hinder,  it  does  distinguish 

tional    Association    of    Referees    in  Bank-      between  intent  to  defraud  and  intent  to  delay 

ruptcy    previously  mentioned.  or  hinder.     The   statute  must  be  construed 

380  See  Bankr.  Act.  §  1   (25).  according  to  its  reasonable  intent  and  only 

381  Matter   of  Berry  &   Co.    (D.  C.,  N.      such  transfers  as  not  only  hinder  and  delay 
Y.)    15  Am.  B.  R.  360,  146  Fed.  623.  but  also  operate  as  a  fraud,  i.  e.,  those  en- 
Fraud  in  order  to  bar  a  bankrupt's  dis-      tered  into  with  actual  fraudulent  intent  or 

charge  must  be  a  fraud  against  the  estate.  those  where  from  the  terms  of  the  agreement 

Hence    the  mere  fact  that  a  bankrupt  dis-  or  the  nature  of  the  transaction  itself,  the 

posed  of  property  on  which  a  creditor  had  a  fraudulent  intent  is  presumed  to  exist  as  an 

lien  is  not  a  bar  to  a  discharge,  where  it  inference  of  law,  will  bar   a  discharge.     A 

appears  that  if  the   security  had  remained  sale    and    assignment   by   insolvents,   within 

it  would  have  been  insufficient  to  pay  the  four  months  prior   to  their  bankruptcy,   of 

creditor's    claim.      Matter   of    Huber-(Ref.,  all  their  property  to  a  corporation  formed 

D.  C,  N.  D.),  34  Am.  B.  R.  100.  for  the  purpose  of  purchasing  the  same,   a 

382.  Bankr.  Act.  §  1   (22).  fair  consideration  being  received  by  the  in- 

383.  In  re  Gift  (I>.  C,  Pa.),  12  Am.  B.  R.  solvents  and  turned  over  by  them  to  an  at- 
244  130  Fed.  230.  See  In  re  Braclin  (D.  torney  representing  them  and  certain  of  their 
C.  Pa.)  24  Am.  B.  R.  793,  179  Fed.  768;  creditors  with  the  intent  that  the  same  shall 
pirvitz  V.  Pithan  (C.  C.  A.,  8th  Oir.),  27  be  distributed  by  the  attorney  ratably 
Am.  B.  R.  621,  194  Fed.  403,  holding  that  a  among  such  creditors  of  the  insolvents  as 
fraudulent  transfer  to  prevent  payment  of  a  would  agree  to  compromise  their  claim  for 
judgment  recovered  in  an  action  for  per-  the  amount  received,  is  not  such  a  transfer 
sonal  injuries,  bars  a  discharge.  of  'property  '  with  intent  to  hinder,   delay 

Transfer  for  purpose  of  paying  old  cred-  or    defraud    creditors "    as    will    debar    the 

itors    ratable    proportion. —  The   bankruptcy  bankrupt    from    the    right    to    a    discharge, 

act  recognizes  the  distinction  between  intent  Matter  of  Juliusi  Bros.    (C.  C.  A.,  2d  Cir.), 

to  -defraud  and  intent  to  prefer,  and  while  32  Am.  B.  R.  699,  217  Fed.  3,  reversing  31 

it  makes  no  distinction  between  intent  to  de-  Am.  B.  R.  132,  209  Fed.  371. 
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months'  period  it  is  no  bar,  even  if  made  for  tlie  purpose  of  defeating  a  just 
olaim.^^*  But  in  'New  York  a  conveyance  of  real  estate  made  by  a  bankrupt 
long  anterior  to  the  four  months'  period,  with  intent  to  hinder,  delay,  and 
defraud  creditors,  may  be  alleged  aa  a  ground  for  objection  to  his  discharge, 
where  the  conveyance  is  not  recorded  until  within  the  four  months'  period ;  *®^ 
and  whether  siich  conveyance  was  made  with  intent  to  hinder,  delay,  and 
defraud  creditors,  is  a  question  of  f act.*^  A  preferential  transfer  consisting  of 
a  payment  of  money  on  account  of  an  existing  indebtedness,  in  the  absence  of 
evidence  that  such  payment  was  made  in  fraud  of  creditors,  is  not  within  the 
meaning  of  this  clause.^^^  An  assignment  of  stock  by  a  bankrupt  to  his  wife 
to  repay  borrowed  money  has.  been  held  not  to  defeat  his  right  to  a  discharge. ^^*" 
If  a  trustee  fails  in  his  action  to  set  aside  a  fraudulent  transfer,  such  transfer 


A  transfer  of  the  furniture  and  fixtures 
of  a  restaurant  by  insolvents  within  four 
months  prior  to  their  bankruptcy  to  a  rela- 
tive, who  does  not  assume  the  payment  of 
their  debts,  is  voluntary  and  without  con- 
sideration, and  is  such  a  transfer  of  prop- 
erty with  intent  to  hinder,  delay  or  defraud 
creditors,  as  will  'bar  the  "bankrupts  from  the 
right  to  a  discharge.  Matter  of  Aymo  and 
Barattia  (Ref.,  D.  C.,  N.  Y.),  35  Am.  B.  R. 
13. 

Fraudulent  transfer  in  violation  of  Bulk 
Sales  Act. —  Where  a  bankrupt  within  four 
months  preceding  the  filing  of  the  petition 
in  bankruptcy,  transferred  his  stock  of  goods, 
and  at  the  time  executed  a  false  afiidavit, 
that  he  had  no  creditors  in  connection  with 
his  business,  in  order  to  avoid  giving  to  his 
transferee  a  written  list  of  his  creditors  and 
to  avoid  notifying  them  aa  required  by  the 
Bulk  Sales  Act,  his  discharge  should  be  re- 
fused on  the  ground  that  he  made  the  trans- 
fer with  intent  to  hinder,  delay,  and  defraud 
his  creditors.  Matter  of  DeNomme  (D:  C, 
R.  I.),  32  Am.  B.  R.  744,  214  Fed.  672. 

384.  Transfers  prior  to  four  months'  pe- 
riod no  bar.— Where  a  husband  more  than 
four  months  prior  to  filing  his  petition  con- 
veyed to  his  wife  for  full  value  certain 
shares  of  corporate  stock  for  the  purpose  of 
raising  money  to  pay  the  expenses  of  an  im- 
pending suit  for  breach  of  promise  to  marry, 
it  is  no  ground  for  denying  his  discharge. 
In  re  Brumbaugh  (D.  C,  Pa.),  12  Am.  B.  R. 
204,  128  Fed.  97L 

A  transfer  of  property  by  a  bankrupt  to 
hinder,  delay  and  defraud  creditors,  made 
more  than  four  months  prior  to  filing  his 
petition  in  bankruptcy,  is  not  a  ground  for 
refusing  a  discharge.  In  re  Wakefield  (D. 
C,  N.  y.),  31  Am.  B.  S..  42,  207  Fed.  180. 

A  sale  of  real  estate,  entirely  free  from 
fraud,  made  by  the  bankrupt  six  months 
prior  to  bankruptcy,  through  an  agent,  will 
not  bar  a  discharge.  Matter  of  Harris  (Ref., 
N.  J.),  11  Am.  B.  R.  649.  A  transfer  two 
years  prior  to  bankruptcy  was  held  not  to 
bar  a  discharge.  In  re  Danehy  (C.  C.  A.,  2d 
Cir.),  U  Am.  B.  R.  511,  130  Fed.  532. 

Where  a  debtor,  several  months  prior  to 
his  adjudication,  turned  over  to  his  assignee 


for  creditors'  property  which  he  believed  to 
be  amply  sufficient  to  pay  all  his  debts  the 
fact  that  from  eleven  to  twenty  months  prior 
to  his  adjudication  he  knowingly  and  fraud- 
ulently lost,  disposed  of,  and  squandered 
large  sums  is  not  sufficient  grounds  for 
denying  him  a  discharge.  In  re  Boner  (D. 
C.^  Va.),  22  Am.  B.  R.  151,  169  Fed.  727. 
And  so  where  a  bankrupt,  with  fraudulent 
intent,  transferred  an  insurance  policy  to  his 
wife,  six  years  before  his  bankruptcy,  it  is 
not  of  itself  a  ground  for  refusing  his  dis- 
charge. In  re  Schickerling  {€.'  C.  A.,  2d 
Cir.)',  30  Am.  E.  R.  31'2,  204  Fed.  592. 

385.  Matter  of  McKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103,  152  Fed.  733. 

386.  Matter  of  McKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103,  152  -Fed.  733. 

Deeds  executed  under  secret  agreement. — 
If  deeds  executed  by  a  bankrupt  to  his 
father-in-law  more  than  four  months  prior 
to  adjudication  were  mere  mortgages  or  if 
there  was  any  secret  agreement  by  which 
the  bankrupt  retained  or  was  to  have  title, 
and  he  did  not  disclose  these  facts  on  his 
examination  or  in  his  schedules  he  is  guilty 
of  a  concealment  of  assets  and  a  discharge 
should  be  refused.  In  re  Wakefield  (D.  C, 
N.  Y.),  31  Am.  B.  R.  42,  207  Fed.  180. 

387.  Matter  of  Maher  (D.  C,  Mass.),  16 
Am.  B.  R.  340,  144  Fed.  503,  affg.  15  Am. 
B.  R.  786.  gee  also  In  re  Battle  (D.  C, 
No.  Oar.),  19  Am.  B.  R.  40,  154  Fed.  741; 
In  re  McLellan  (D.  C,  N.  Y.),  30  Am.  B.  R. 
325,  204  Fed.  482;  In  re  Bouck  (D.  C,  N. 
Y.),  28  Am.  B.  R.  378,  199  Fed.  453;  Matter 
of  Rivkin  (D.  C,  Conn.),  33  Am.  B.  R.  170, 
216  Fed.  218. 

A  perference  alone,  even  though  it  be  a 
voidable  one,  is  no  bar  to  a  bankrupt's  dis- 
charge, since  the  giving  of  a  preference  does 
not  constitute  a  conveyance  of  property  with 
intent  to  delay  or  defraud  creditors.  In  re 
Friedrich  (D.  €.,  Minn.),  28  Am.  B.  R.  656, 
199  ]<"ed.  193. 

388.  In  re  Hedley  (D.  C,  N.  Y.),  19  Am. 
B..  R.  409,  156  Fed.  314.  And  see  In  re  Mar- 
cus (C.  C.  A.,  2d  Cir.),  30  Am.  B.  R.  176, 
203  Fed.  29,  as  to  payments  to  wife  during 
four  months'  period  without  intent  to  de- 
fraud. 
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cannot  be  set  up  as  a  bar  to  a  discharge.^**  Oases  cited  in  the  proper  para- 
graphs of  section  three  of  this  work  will  be  found  valuable.^^°  Other  cases 
are  collected  in  the  foot-note. *^^ 

0.  Are  general  assignments  objections  to  discharge? — A  question  which  may 
arise  under  this  clause  is  whether  a  previous  general  assignnient  is  a  bar  to  a 
discharge.  That  such  an  assignnient  is  a  transfer  is  elementary ;  that  it 
amounts  to  an  intent  to  hinder  or  delay  creditors  is  now  thought  well  settled.*^^ 
It  would  seem  to  follow  that  if  within  the  interdicted  period,  a  general  assign- 
ment is  a  sufficient  objection  to  a  discharge.  The  question  is  fraught  with  large 
results  as  one  of  the  defects  in  the  administration  of  the  law  rests  on  the  prone- 
ness  of  failing  debtors  to  assign  under  the  State  systems,  thus  accomplishing 
troublesome  conflicts  of  jurisdiction  and  often  mulcting  their  estates  in  double 
fees.  An  authoritative  ruling  that  general  assignments  are  sufficiently  fraudu- 
lent to  bar  a  discharge  would  thus  solve  many  problems.  Debtors  desiring  dis- 
charges would  not  then  care  to  assign. 

X.    PREVIOUS  DISCHARGE  IN  A  VOLUNTARY  BANKRUPTCY  WITHIN  SIX  YEARS. 

a.  In  general. —  The  purpose  of  subdivision  5  is  clear.  Through  oversight, 
the  original  law  permitted  discharges  ad  libitum,  and  instances  of  two  and 
even  three  discharges  to  the  same  person  in  as  many  years  are  on  record.  The 
English  law  does  not  permit  a  second  application,  no  matter  after  what  dura- 
tion of  time.*®^  The  law  of  1867  allowed  it  only  when  the  bankrupt's  estate 
was  sufficient  to  pay  seventy  per  cent.,  but  three-fourths  of  his  creditors  in 
value  could  consent  to  a  discharge  on  his  paying  a  smaller  amount. ^^  The 
present  clause  is  apparently  an  effort  to  omit  the  too  harsh  provisions  of  the 
former,  aud,  at  the  same  time,  to  escape  the  dangers  lurking  in  any  device 
which  calls  for  the  consent  of  creditors.**^ 

b.  Effect  and  application. —  The  amendment  of  1903  was  not  retroactive, 
but  only  fixed  a  new  condition  of  discharge  in  case  of  petitions  filed  after  its 
passage.**®  As  to  its  effect  where  the  creditors  petition,  but  the  bankrupt  either 
consents  to  an  adjudication  or  petition,  and  is  adjudicated  while  the  involun- 
tary proceeding  is  pending,  queered  If  application  for  a  discharge  has  been 
made  and  it  has  neither  been  granted  nor  refused,  the  limitation  of,  the  clause 

389.  In  re  Tiflfany  (D.  C,  N.  Y.),  17  Am.  Chadwiok  et  al.,  Fed  Gas.  2,569;  In  re  Pierce, 
B.  R.  296,   147  Fed.   314.  Fed.  Oas.  11,141;  Haas  v.  O'Brien,  66  N.  Y. 

390.  See  pp.  90-98,  ante.  597;    Mayer   v.   Hellman,   91   U.   S.   496,   23 

391.  In  re  Freeman,   Fed.   Cas.   5,082;    In  L.  Ed.  377. 

re  Hannahs,  Fed.   Cas.   6,032;    In   re  Wolfs-  393.  English  Act  of   Bankruptcy   of   1890, 

kill.  Fed.  Cas.  17,930.     Compare  In  re  Diehl,  §  8(3)    (k). 

15  Fed.  234.    And  see  In  re  Jones,  Fed.  Cas.  394.  Act  of  1867,  §  30,  R.  S.,  §  5,116. 

7,446;    In   re   Miller    (D.   C,  Va.),    14   Am.  395.  See  Report  of  Ex.  'Com.  of  National 

B.  iR.  329,  135  Fed.  591.  Association  of  Referees  in  Bankruptcy,  p.  18, 

392.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am.  previously  mentioned. 

B.  R.  78,  90  Fed.  475;  s.  c,  on  appeal,  1  Am.  396.  In  re  Seaholm  (C.  C.  A.,  Ist  Cir.), 
B.  R.  388,  92  Fed.  337;  In  re  Harper  (D.  C,  14  Am.  B.  R.  292,  136  Fed.  144,  holding  that 
N.  Y.),  3  Am.  B.  R.  804,  100  Fed.  266;  In  re  the  words  "in  voluntary  proceedings "  have 
Macon  Sash,  etc.  (D.  C,  Ga.),  7  Am.  B.  R.  reference  to  the  proceedings  in  vifhich  a  dis- 
66,  112  Fed.  323;  as,  however,  revd.  by  Carl-  chargewas  granted,  and  not  to  the  proceed- 
ing v.  Seymour  Lumber  Co.  (C.  C.  A.,  5th  ing  in  which  the  second  discharge  is  sought, 
Cir.), -8  Am.  B.  R.  29,  113  Fed.  483;  Scheuer  and  where  a  bankrupt  has  been  discharged 
V.  Smith  (C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  from  his  indebtedness  in  a  voluntary  proceed- 
384,  112  Fed.  407;  In  re  Milgraum  v.  Ost  ing  within  six  years,  a  second  discharge  upon 
(D.  C,  Pa.);  12  Am.  B.  R.  306,  129  Fed.  his  own  application  in  a  subsequent  involun- 
-827  (as  to  sufficiency  of  specifications).  tary  proceeding  is  properly  withheld. 
Compare  also,  under  the  former  law.  In  re 


398 


DiscHAEGEs,  When  Granted. 


[§  14-b  (5). 


would  not  seem  applicable.  If  an  application  for  a  discharge  had  been  refused 
in  one  proceeding  the  question  of  the  bankrupt's  right  to  discharge  from  the 
same  debts  in  a  subsequent  proceeding  is  res  adjudicaia?^''  The  rule  would 
seem  to  be  that  the  failure  of  a  bankrupt  to  apply,  for  a  discharge  in  the  prior 
proceedings .  precludes  him  from  procuring  a  discharge  in  subsequent  pro- 
ceedings from  the  debts  scheduled  and  provable  in  the  prior  proceedings.^®^ 
The  discharge  in  the  subsequent  proceedings  must  except  all  debts  provable 
in  the  first  bankruptcy  and  which  could  have  been  discharged  therein.^®'  And 
the  fact  that  a  debt  proved  in  the  first  proceeding  was  put  in  judgment  after  a 
refusal  of  the  bankrupt's  discharge,  does  not  create  a  new  d?bt  so  as  to  entitle 
the  bankrupt  in  the  second  bankruptcy^  proceeding  to  retry  his  right  to  a  dis- 
charge from  such  debt.*^  And  where  a  discharge  has  been  granted  in  volim- 
tary  proceedings  a  second  discharge  cannot  be  granted  withiu  six  years  in  an 
involuntary  proceeding.*"^ 

e.  Measure  of  time. —  The  six  years  unquestionably  beginr  to  run  from  the 
date  of  the  order  granting  the  discharge;  the  time  is  thus  to  be  measured 
between  such  date  and  the  application  for  the  second  discharge,  not  the  date 
of  filing  a  second  petition  in  bankruptcy.*"^    Where,  within  five  years  of  his 


397.  Kuntz  v.  Young   (C.  C.  A.,  8th  Cir.),' 

12  Am.  B.  R.  505,  131  Fed.  719 ;  In  re  Kuffler 
(D.  C,  JSr.  Y.),  19  Am.  B.  R.  181,  153  Fed. 
667;  Matter  of  Julius  Silverman  (€.  C.  A., 
2d  Oir.),  19  Am.  B.  R.  460,  157  Fed.  675; 
In  re  Elby  (D.  C,  Iowa),  19  Am.  B.  R.  734, 
157  Fed.  935.     ' 

Refusal  res  adjudicata. —  It  is  a  settled 
rule  of  law  that,  where  a  bankrupt  has  failed 
to  apply  for  his  order  of  discharge  within 
the  time  limited  by  the  statute,  his  right  to 
such  order  is  res  adjudicata,  and  he  cannot 
by  any  subsequent  proceedings  secure  a  dis- 
charge from  the  debts  provable  in  the  former 
proceedings.    In  re  Weintraub  (D.  C,  N.  J.), 

13  Am.  B.  E.  711,  133  Fed.  1000. 
Discharge  in  second  proceeding  held  pend- 
ing, appeal  in  the  first. —  Where  bankrupts 
were  denied  their  discharge  upon  the  ground 
that  their  application  for  a  discharge  in  a 
former  bankruptcy,  involving  the  same  in- 
debtedness, though  applied  for  in  time,  and 
denied  after  a  year  from  the  date  of  the 
adjudication  was  res  adjudicata,  but  no  order 
was  entered,  an  appeal  from  the  order  deny- 
ing them  a  discharge  in  the  second  bank- 
ruptcy proceeding  will  not  be  disposed  of 
until  they  have  had  an  opportunity  to  enter 
an  order  denying  the  discharge  in  the  first 
bankruptcy  proceeding  and  take  an  appeal 
therefrom.  Matter  of  Elkind  &  Schwartz  (C. 
C.  A.,  2d  Oir.),  23  Am.  B.  R.  166,  175  Fed. 
64. 

398.  Matter  of  Cooper  (D.  C,  N.  J.),  37 
Am.  B.  R.  625,  236  Fed.  298. 

This  rule  seems  to  be  opposed  in  the  case 
of  Matter  of  Skaats  (D.  C,  Ala.),  37  Am. 
B.  R.  579,  233  Fed.  817,  in  which  it  was  held 
that  the  mere  fact  that  a  bankrupt,  in  a 
prior  voluntary  proceeding,  failed  to  apply 
for  a  discharge,  is  not  a  bar  to  or  res  adjudi- 
cata on  an  application  made  within  six  years 
in  a  subsequent  proceeding;  it  must  be  shown 


that  there  was  a  discharge  granted  or  denied 
by  the  court  in  the  prior  proceeding. 

399.  In  re  PuUian  (D.  C,  Tenn.),  22  Am. 
B.  R.  513,  171  Fed.  595. 

The  failure  of  a  bankrupt  to  apply  for  a 
discharge  within  the'  prescribed  time  limit 
is  a  conclusive  determination  as  to  all  par- 
ties then  before  the  court,  and  in  subsequent 
bankruptcy  proceedings  the  said  bankrupt 
will  be  granted  a  discbarge,  only  as  to  such 
debts  as  were  incurred  since  the  institution 
of  the  first  bankruptcy  proceedings.  In  re 
Van  Borries  (D.  C,  Wis.),  21  Am.  B.  E. 
849,  188  Fed.  718. 

400.  In  re,  KuiBer  (D.  C,  N.  J.),  19  Am. 
B.  R.  181,  153  Fed.  667,  affd.  22  Am.  B.  R. 
289,  168  Fed.  1021;  In  re  Schnabel  (D.  C., 
N.  Y.),  23  Am.  B.  R.  22,  166  Fed.  383. 

Effect  of  failure  to  apply. —  The  failure  of 
a  bankrupt,  through  the  neglect  of  his  attor- 
ney, to  apply  for  a  discharge  within  the  pre- 
scribed time  limit,  has  the  same  effect  as  a 
judgment  denying  him  a  discharge  from  the 
deflbts  involved  in  the  bankruptcy  proceedings 
and  he  may  not  thereafter  institute  a  bank- 
ruptcy proceeding  for  the  mere  purpose  of 
obtaining  a  discharge  from  debts  scheduled 
and  provable  in  the  former  proceeding.  In 
re  Stone  (D.  C,  Ore.),  23  Am.  B.  R.  24,  172 
Fed.  947. 

401.  Matter  of  Neely  (D.  C,  N.  Y.),  12 
Am.  B.  R.  407,  134  Fed.  667 ;  In  re  Seaholm 
(C.  C.  A.,  1st  Cir.),  14  Am.  B.  R.  292,  136 
Fed.  144;  Matter  of  Haase  (D.  C,  N.  Y.), 
17  Am.  B.  R.  528,  155  Fed.  553. 

402.  In  re  Little  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  640,  137  Fed.  521;  In  re  Jordan 
(I>.  C,  Pa.),  15  Am.  B.  R.  449,  142  Fed. 
292.  The  six  years  is  to  be  measured  back- 
ward from  the  time  of  the  hearing.  Matter 
of  iHaase  (D.  C.,  N.  Y.),  17  Am.  B.  E.  528, 
155  Fed.  553  ('citing  Collier  on  Bankruptcy)  ; 
In  re  Chase  (D.  C.,  Mass.),  26  Am.  B.  E.  456, 
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discharge,  a  voluntary  bankrupt  is  again  adjudicated  a  bankrupt,  upon  his 
own  petition,  his  motion  for  leave  to  withdraw  the  proceedings  because  he 
could  not  obtain  a  discharge  therein  "  within  six  years  "  after  the  granting 
of  the  former  discharge,  will  be  denied  where  his  creditors  object.^"^ 

XI.     REFUSAL    TO    OBEY    A    LAWFUL    ORDER,    OR    TO    ANSWER    A    MATERIAL 
QUESTION  APPROVED  BY  THE  COURT.^o* 

a.  In  general. —  The  nearest  equivalent  to  this  new  objection  is  found  in 
the  act  of  1841,  whereby  a  discharge  might  be  denied  a,  bankrupt  who  should 
"  wilfully  omit  or  refuse  to  comply  with  any  orders  or  directions  of  such 
court."  ^"^  Refusal  to  obey  or  to  answer  are  in  despite  of  the  court,  and  the 
banljrupt  may  well  say  he  thereby  became  liable  for  nothing  more  than  a 
contempt.  The  amendatory  act  has  added  another  consequence.  Recalci- 
trancy is  now  also  an  objection  to  his  discharge.  But  it  must  be  "  in  the 
proceedings  in  bankruptcy." 

b.  Refusal  to  obey. —  This  seems  to  include  failure  to  answer  questions, 
provided  the  order  requiring  the  answer  is  la\yful.  As  has  been  seen,  the 
words  "  lawful  orders "  occur  elsewhere  in  the  act.  Whether  the  order  is 
lawful  or  not  will  often  be  the  only  question.  If  authorized  in  words  or  by 
implicatiori  from  the  statute,  it  will  be.  Contempt  of  court,  provided  the 
order  ignored  was  lawful,  under  this  clause,  becomes  thus  in  effect  an  available 
objection  to  discharge.  It  ia  suggested,  however,  that  mere  neglect,  not 
amounting  to  refusal  to  obey,  would  not  be  sufficient. 

c.  Refusal  to  answer. —  This  is  not  essentially  different  from  refusal  to 
obey.  On  refusal  to  answer  a  proper  question,  the  court  will  usually  order 
the  bankrupt  to  answer.  These  words  were  inserted  as  a  means  to  compel 
replies  where  the  bankrupt  asserts  his  privilege.*"®  It  must  appear  in  the 
report  of  the  special  master  that  the  bankrupt  refused  to  answer  "  a  material 
question  approved  by  the  court."  ^"^  A  bankrupt's  refusal  to  answer  a  question, 
upon  the  ground  that  it  will  tend  to  degrade  and  incriminate  him,  will  prevent 
his  discharge,  although  he  subsequently  signifies  his  willingness  to  answer.*"* 
But  where  there  is  nothing  to  show  that  a  bankrupt,  in  giving  evasive  and  dis- 
respectful answers  to  ijuestions  concerning  his  property,  wilfully  concealed 
testimony,  preventing  his  creditors  from  obtaining  the  property,  his  conduct 
is  not  ground  for  refusing  to  grant  him  a  discharge.*"®  This  clause  is  not  in 
conflict  with  the  fifth  amendment  to  the  constitution.*-'" 

186  Fed.  408.  The  change  in  the  text  by  in-  408.  In  re  Weinreb  (C.  C.  A.,  2d  Cir.), 
serting  the  words  "  application  for  the,"  is  18  Am.  B.  R.  387,  153  Fed.  363. 
suggested  by  the  court  in  the  case  of  In  re  409.  The  purpose  of  the  penalties  of  the 
Dunphy  (D.  C,  Me.),  30  Am.  B.  R.  760,  206  bankruptcy  statute  is  to  prevent  bankrupts 
Fed.,  680.  It  seems  more  reasonable  to  hold  from  concealing  their  property  and  defraud- 
that  the  period  terminates  upon  the  applica-  ing  their  creditors.  Ordinary  questions  of 
tion  for  the  second  discharge.  contumacy  or  contempt  of  court  can  be  dis- 

403.  Matter  of  Smith    (D.  C,  N".  Y. ),   19  posed  of  directly  and  of  themselves  are  not 
Am.  B.  R.  63,  155  Fed.  688.  to  be  corrected  by  the  withholding  of  a  dis- 

404.  Note   remarks  of  Judge   Brawley,   in  charge.     Matter  of  Fanning   (D.  C.,  N.  Y.), 
In  re  Nachman   (D.  C.,  So.  Car.),  8  Am.  B.  19  Am.  B.  R.  55,  155  Fed.  701. 

R.  180,  114  Fed.  995.  410.  In  re  Dresser '(G:C.  A.,  2d  Cir.),  16 

405.  Act  of  1841,  §  4.  Am.  B.  R.  561,  145  Fed.  1,021,  holding  that 

406.  See  p.  269,  ante.  the  proceeding  for  a  discharge  is  not  a^crim- 

407.  Matter  of  Lenweaver   (D.  C,  N.,  Y. ),       inal  proceeding,  and  that  the  constitutional 
36  Am.  B.  R.  73,  226  Fed.  987.  provision  protects  witnesses  in  criminal  pro- 
ceedings only. 
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d.  Effect  of  withdrawal  of  objections  by  creditors. —  In  determining  whether 
a  bankrupt  is  entitled  to  a  discharge,  the  fact  that  creditors,  who  originally 
objected  thereto,  have  withdrawn  from,  the  case,  should  have  no  weight,  if 
the  court  be  clearly  convinced  that  the  bankrupt  has  committed  the  frauds 
alleged  by  them ;  but  if  there  be  doubt  as  to  bankrupt's  guilt,  that  fact  may 
properly,  be  considered.''^^ 

XII.    THE  DISCHARGE. 

a.  In  general. —  The  granting  or  withholding  of  a  discharge  is  within  the 
sound  judicial  discretion  of  the  judge. *^  But  a  voluntary  bankrupt  is  entitled 
to  his  discharge  as  a  legal  right  unless  the  objecting  creditors  establish  his  guilt, 
for  the  burden  is  not  on  the  bankrupt  to  satisfy  the  court  that  he  has  done 
everything  the  law  requires  him  to  do  and  is  guilty  of  none  of  the  things  which 
the  law  condemns.*^^  If  the  judge  sustains  the  specifications  or  any  of  them, 
an  order  refusing  the  discharge  is  granted  and  entered ;  such  an  order  pre- 
cludes another  application  in  the  same  proceeding.*"  If  he  overrules  them,  an 
order  of  discharge  follows.  A  discharge  may  not  be  refused  because  the  bank- 
rupt has  been  dilatory  in  bringing  the  matter  to  a  hearing,*^"  or  because  one 
or  more  debts  will  not  be  released  by  it.*^®  The  insanity  of  the  bankrupt  does 
not  affect  his  right  to  a  discharge.*"  The  referee's  findings,  are  not  usually 
reversed  except  for  palpable  error. *^*  The  findings  of  the  special  master  or 
referee  should  specifically  state  the  grounds  for  the  denial  of  a  discharge.*^" 
Unlike  the  certificate  under  the  former  law,  the  discharge  of  to-day  is  silent 
as  to  the  debts  affected  thereby.*^"  Its  effect  can  only  be  determined  when  it  is 
asserted  as  a  bar  elsewhere.*^^  Where  a  bankrupt  has  been  denied  a  discharge 
in  one  proceeding  he  cannot  in  a  second  proceeding  be  discharged  from  debts 
provable  in  the  former  proceeding,*^^  even  though  they  are  barred  by  the 

411.  In  re  Hammerstein  (C.  C.A.,  2d  Cir.),  417.  In  re  Miller  (D.  C,  Pa.),  13  Am.  B. 
26  Am.  E.  ,E.  757,  189  Fed.  37.  iR.  345,  133  Fed.  1017. 

412.  Woods  V.  Little.  (C.  C.  A.,  3d  Cir.),  418.  In  re  Covington  (D.  C,  No.  Car.),  6 
13  Am,  B.  R.  742,  134  Fed.  229.    A  discharge  Am.  Bi.  R.  373,  110  Fed.  143. 

should  not  'be  granted  until  the  specifications  419.  Necessity  for  pointing  out  offense. — 

of  objection  thereto  have  been  disposed  of.  In  order  to  bar   a  bankrupt's  discharge  on 

In  re  Randall    (D.  C,  Pa.),   20  Am.   B.  R.  the  ground  of  having  committed  an  offense 

305,  159  Fed.  298.  punishable  by  imprisonment,  in  that  he  made 

Discretion  of  bankruptcy   court. —  Such  a  false  oath  in  relation  to  the  proceedings  in 

denial  is  discretionary  with  the  bankruptcy  bankruptcy,  it  must  be  shown  wherein  the 

court,  but  only  in  the  same  sense  in  which  bankrupt  made  a  false  oath,  and  a  finding 

final   orders   and   decrees   in   equity   are   so.  that    (1)    in  verifying  the  answer   and    (2) 

Substantial   errors   in  the   interpretation  or  in  giving  his  testimony,  the  bankrupt  made 

application   of   the   principles    and   rules   of  a  false  oath  "  either  in  one  or  the  other," 

equity   jurisprudence   governing   the   matter  is  insufiicient.     In  re  Mayer   (D.  C,  N.  Y.) 

may  be  reviewed  and  corrected.     Lindeke  v.  28  Ain.  B.  R.  342,  195  Fed.  571. 
Converse   (C.  0.  A.,  8th  CSr.),  28  Am.  B.  R.  420.  See  Form  No.  59,  and  compare  Audu- 

596,  198  Fed.  618.  bon  v.  Schufeldt,  181  U.  S.  575,  5  Am.  B   R 

413.  Matter  of  Johnson  (D.  C,  Pa.),  32  829,  45  L.  Ed.  1,009.  See  also  In  re  Claff 
Am.  B.  R.  448,  215  Fed.  748.  (D.  C,  Mass.),  7  Am.  B.  R.   128,   111   Fed 

414.  Matter  of  Fejgenbaum    (C.  C.  A.,  2d  506. 

Cir.),   9   Am.    B.   R.   595,   57    C.   0.   A.   409,  421.  See   discussion   under  Section    Seven 

121  Fed.  69,  revg.  7  Am.  B.  R.  339,  151  Fed.  teen,  post,   and  compare  for   rulings   in  ad 

508.  vance  of  discharge  on  application  for  stays, 

415.  In  re  Wolff  (D.  C,  Cal.),  13  Am.  B.  under  Section  Eleven  and  later  under  this 
R.  95,  132  Fed.  396.  section,  subtitle  "Effect  of  the  Discharge' 

416.  In  re  Blumberg  (D.  C,  Tenn.),  1  Am.  422.  In  re  Kuffler  (D.  C,  N  Y  )  16  Am 
B.  R.  633,  94  Fed.  476,  holding  that  the  B.  R.  305,  144  Fed.  445;  Blumenthal'v  Jones 
District  Court  in  considering  the  application  208  U.  S.  64,  19  Am.  B.  R.  288,  55  L.  Ed' 
for  a  discharge  can  consider  only  the  right  390. 

to  a  discharge,  not  the  effect  of  a  discharge. 
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statute  of  limitations.*^^  A  discharge  may  be  amended  after  the  term  at  which 
it  was  granted.*^* 

b.  Postponement  of  discharge. —  Cases  have  arisen  where  it  is  appii?opriate  to 
withhold  temporarily  or  to  postpone  a  discharge  pending  the  determination 
of  a  suit  or  proceeding  in  which  others  beside  the  bankrupt  are  parties,  where 
a  discharge  will  tend  to  affect  adversely  the  rights  of  such  parties.  As,. for 
instance,  where  a  bond  was  given  to  release  certain  property  of  the  bankrupt 
from  a  writ  of  garnishment,  granted  in  an  action  on  a  contract  more  than 
four  months  prior  to  bankruptcy  f^^  and  so  also  when  questions  have  arisen  in 
respect  to  exempt  property  claimed  by  the  bankrupt  but  as  to  which  creditors 
have  asserted  certain  rights.*^® 

c.  Costs. —  Costs  on  contested  applications  for  discharge  are  discretionary, 
and  are  often  granted;*^'  but  not  to  the  attorney  for  the  bankrupt  out  of  the 
estate.*^  In  voluntary  cases  it  has  been  held  that  costs  may  be  allowed  to  the 
bankrupt's  attorney.*^®  But  in  no  case  should  such  costs  be  chajrged  against 
the  objecting  creditors.**"  ~ 

d.  Vacating  discharge. —  It  has  been  held  that  when,  after  discharge  igranted, 
it  appears  that  a  creditor  has  been  bought  off,  this  is  prima  facie  evidence  that 
the  debtor  was  not  entitled  to  discharge,  and  his  discharge  will  be  vacated.**^ 


423.  In  re  Kuffler  (D.  C,  N.  Y.),  19  Am. 
B.  R.  181,  153  Fed.  667. 

424.  In  re  Kaufman  (D.  C,  N.  Y.),  14 
Am.  B.  R.  393,  136  Fed.  262,  holding,  that 
a  discharge  releasing  a  partner  from  firm 
debts  may  be  amended  so  as  to  release  him 
aa  an  individual  from  any  liability  on  account 
of  the  debts  of  the  firm. 

425.  Matter  of  PhiUips  &  Co.  (D.  C,  Ga.), 
34  Am.  B.  R.  877,  224  Fed.  628;  In  re 
Maher  (D.  C,  Ga.),  22  Am.  B.  R.  290,  169 
Fed.  997. 

Delay  of  '  discharge. —  A  bankrupt's  dis- 
charge may  be  delayed  for  a  reasonable  time 
to  enable  a  State  court  to  settle  a  question 
as  to  the  claim  of  a  creditor  in  the  exempt 
property  of  the  bankrupt.  Matter  of  Brown 
(D.  C,  Ky.),,  35  Am.  B.  E.  826,  228  Fed.  533. 

426.  Meinbard  &  Bro.  v.  Pincus  (C.  C.  A., 
5th  Oir.),  29  Am.  B.  R.  619,  200  Fed.  736; 
In  re  Woodruff  (D.  C,  'Ga.),  2  Am.  B.  R. 
678,  96  Fed.  317;  In  re  Castleberry  (D.  C, 
Ga.),  16  Am.  B.  R.  159,  143  Fed.  1018; 
Matter  of  Brown  (D.  C,  Ky.),  35  Am.  B.  R. 
826,  228  Fed.  553. 

427.  The  power  to  award  costs  against  a 
creditor  who  files  specifications  of  objections 
in  opposition  to  a  bankrupt's  discharge  is 
inherent  in  a  district  court  as  a  court  of 
equity,  and  may  be  exercised  in  proper  cases, 
although  such  power  is  not  specifically  con- 
ferred: by  the  bankruptcy  act.  Such  power 
should,  however,  not  be  exercised  unless  it 
appears  (1)  either,  on  the  one  hand,  that 
the  bankrupt,  since  his  adjudication,  has 
acquired  property,  out  of  which  costs,  if 
against  him,  could  be  paid,  or  that  there 
were  assets  in  his  estate,  against  which, -in 
a  similar  contingency,  they  would  have  been 
chargeable;  or,  (2)  on  the  other  hand,  those 
elements   being  lacking,   that  the   creditors' 

26 


objection  was  without  merit  and  intended 
solely  to  vex  or  delay.  In  re  Wolpert  (Ref., 
N.  Y.),  1  Am.  B.  R.  436. 

Where  references  were  provoked  by  the 
bankrupt  and  costs  were  legitimately  in- 
curred for  referee's  compensation  in  conduct- 
ing hearings  before  him  of  the  specifications 
opposing  the  discharge  of  the  bankrupt,  these 
costs  should  1)6  taxed  to  the  losing  party. 
Bragassa  v.  St.  Louis  Cycle  Co.  (C  C  A., 
5th  Cir.),  5  Am.  B.  R.  700,  107  Fed.  77. 

In  the  Eastern  District  of  New  York  a 
creditor  upon  filing  specifications  of  objec- 
tion to  the  granting  of  a  bankrupt's  dis- 
charge ia  required,  under  Rule  41,  to  deposit 
with  th»  referee  a  sum  suflScient  to  guarantee 
that  the  expenses  of  the  reference  will  be 
paid.  In  re  Fritz  (D!  C,  N.  Y.),  23  Am. 
B.  R.  84,  173  Fed.  560. 

In  the  Northern  District  of  New  York  the 
costs  permitted  on  application  for  a  dis- 
charge are  the  fees  paid  the  referee  and 
necessary  disbursements.  The  docket  fee  is 
not  taxable.  In  re  Qaylord  (D.  C,  N.  Y.), 
5  Am.  B.  R.  805,  833  Fed.  106. 

428.  In  re  Brundin  (-D.  C,  Minn.),  7  Am. 
B.  R.  296,  112  Fed.  306;  In  re  Gillardon 
(D.  C,  Pa.),  26  Am.  B.  R.  103,  187  Fed.  289; 
Matter  of  Kyte  (D.  C,  Pa.),  26  Am.  B.  R. 
507,  189  Fed.  531. 

429.  In  re  Christianson  (D.  C,  N.  Dak.), 
23  Am.  B.  R.  710,  175  Fed.  867;  In  re  Krosa 
(D.  C,  N.  Y.),  3  Am.  B.  R.  187,  96  Fed. 
816;  In  re  Keller  (D.  C,  N.  Y.),  31  Am. 
B.  R.  51,  207  Fed.  118. 

430.  In  re  'Gillardon  (D.  C,  Pa.),  26  Am. 
B.  R.  103,  187  Fed.  289. 

431.  In  re  Dietz  (D.  C,  N.  Y.),  3  Am.  B. 
E.  316,  97  Fed.  563.  See  also  Bell  v.  Leg- 
gett,  7  N.  Y.  176. 
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XIII.    EFFECT  OF  DISCHARGE. 

a.  In  general. —  A  discharge  goes  to  the  remedy ;  it  does  not  cancel  the  debt. 
It  destroys  the  remedy  on  all  debts  except  those  falling  within  the  terms  of 
§  lY-a,  discussed  later. ^^^  It  does  not  affect  the  estate  in  bankruptcy,  so  that 
proved  debts  may  be-  charged  against  unadministered  assets,  delivered  to  the 
trustee  after  the  closing  of  the  estate. ''^^  Its  effect  on  partnership  debts  and 
the  debts  of  corporations '  has  already  been  considered  ;*^*  its  effect  on  the 
liabilities  of  codebtors  will  be  examined  laiter.*^®  It  does  not  affect  in  any  way 
the  surplus  remaining  in  the  hands  of  the  trustee  of  a  bankrupt  partnership 
nor  the  claims  of  individual  creditors  against  such  surplus.*^®  But  it  dischar'ges 
the  bankrupt's  personal-  liability  although  it  does  not, affect  a  lien  securing 
such  liability.*^''  A  discharge  does  not  determine  whether  a  particular  claim 
is  covered  by  the  discharge  or  is  excepted  therefrom,  that  being  a  matter  for 
subsequent  determination.*^*  In  determining  the  effect  of  a  discharge  decisions 
of  the  United  States  Supreme  Court  are  conta^oUing,  since  the  question  is  a 
federal  one.*^® 

b.  On  liens. —  A  discharge  is  personal  to  the  debtor.  It  follows,  therefore, 
that  a  lien  in  good  faith  is  not  affected  thereby  ;****  the  effect  of  a  discharge  being 
to  release  the  bankrupt's  personal  liability  only.**^  Neither,  is  a  judgment 
evidencing  a  lien  annulled  or  extinguished  except  in  so  far  as  it  imposes  a 


432.  See  for  a  peculiar  case,  in  re  Claff 
(D.  C.,  Mass.),  7  Am.  B.  iR.  128,  111  Fed. 
506.  {"or  instance,  a  debt  for  clothing  pur- 
chased :hy  the  bankrupt  for  his  children 
could  not  be  sued  after  his  discharge.  Schel- 
lenberg  v.  Mullaney,  112  N.  Y.  App.  Div.  384, 
16  Am.  B.  R.  542,  98  N.  Y.  Supp.  432.  A 
surrogate's  court  has  jurisdiction  and  it  is 
its  duty  to  give  effect  to  a  discharge.  Matter 
of  Peterson  (Surr.  Ct.,  N.  Y.),  137  N.  Y. 
App.  Div.  435,  22  Am.  B.  E.  549,  121  N.  Y. 
Supp.  738. 

433.  Matter  of  Lighthall  (.D.  C.,^.  Y.), 
34  Am.  B.  R.  594,  221  Fed.  791. 

434.  See  pp.  181-183,  ante. 

435.  See  discussion  under  Section  Sixteen 
of  this  work. 

436.  Johnson  v.  Norris  ( C.  C.  A.,  5th  Cir. ) , 
27  Am.  B.  R.  107,  190  Fed.  459. 

437.  Jensen  v.  Dorr  (D.  C.  of  App.,  Cal. ), 
23  Oal.  App.  701,  33  Am.  B.  R.  87,  139  Pac. 
639. 

438.  Hanan  v.  Long  (Sup.  Ct.,  App.  Div., 
X.  Y.),  150  K  Y.  App.  Div.  327,  32  Am. 
B.  R.  132,  134  K  Y.  Supp.  786. 

439.  Butler-Keyser   Manufacturing   Co.    v. 
-Mitchell  &  Co.   (Ala.   Sup.  Ct.),    37  Am.  B. 

R.  195,  70  So.  665. 

440.  Compare  Bankr.  Act,  §  67-d;  Am. 
Bankr.  Dig.  §  1149;  Paxton  v.  Scott 
(Sup.  Ct.,  Nebr.),  66  Nebr.  385,  10 
Am.  B.  R.  80,  92  N.  W.  611;  Elsbree  v. 
Burt  (Sup.  Ct.,  R.  I.),  24  R.  I.  322,  9  Am. 
B.  R.  87,  53  Atl.  60;  Howard  v.  CunliflF  (Ct. 
App.,  Mo.),  96  Mo.  App.  67,  10  Am.  B.  R. 
71,  69  S.  W.  737;  McDonald  v.  Taylor  (N".  Y. 
App.  Div.),  144  N.  Y.  App.  Div.  329,  26  Am. 
B.  R.  635,  128  N.  Y.  Supp.  1048.  So  held 
in   Illinois   in   respect   to   an   assignment   of 


future  earnings.  Mallin  v.  Wenham,  209  111. 
252,  13  Am.  B.  R.  210,  70  N.  E.  564.  But 
see  Leitch  v.  No.  Pac.  Ry.  Co.,  95  Minn.  35, 
14  Am.  B.  R.  409,  103  N.  W.  704;  In  re 
Home  Discount  Co.  (D.  C.,  Ala.),  17  Am. 
B.  R.  168,  147  Fed.  538.  The  lien  of  an 
execution  levied  before  bankruptcy  would  not 
be  released  by  the  bankrupt's  discharge. 
Bassett  v.  Thackara  (Sup.  Ct.,  N.  J.),  72 
N.  J.  L.  81,  16  Am.  B.  R.  786,'  60  Atl.  39. 
See  also  Jensen  v.  Dorr  (Dist.  Ct.  of  App., 
Cal.),  23  Cal.  App.  701,  33  Am.  B.  R.  87, 
139  Pac.  659;  McCarty  v.  Lfght  (Sup.  Ct. 
App.  Div.,  N.  Y.),  155  N.  Y.  App.  Div.  36, 
33  Am.  B.  R.  883,  139  N.  Y.  Supp.  853; 
Olsen  V.  Nelson  (Sup.  Ct.,  Minn.),  125  Minn. 
286,  32  Am.  B.  R.  297,  146  N.  W.  1097;  Leslie 
Paper  Co.  v.  Wheeler  (Sup.  Ct.,  N.  Dak.), 
23  N.  Dak.  477,  32  Am.  B.  R.  688,  137  N. 
W.  412. 

Discharge  personal. — ^The  discharge  of  a 
bankrupt  is  personal  to  him  and  does  not 
affect  the  force  of  any  liens  subsisting  at 
the  time.  Frey  v.  McGaw  (Md.  Ct.  of  App.) 
127  Md.  23,  35  Am.  B.  R.  822,  95  Atl.  960. 

Effect  on  lien  of  mortgage. —  Where  a, 
plaintiff  claiming  a  lien  on  property  of  the 
bankrupt  under  a  mortgage,  brought  an  ac- 
tion of  replevin  based  on  such  lien,  it  is  im- 
material that  the  court  excluded  evidence  of 
the  discharge  of  the  defendant  in  bankruptcy. 
Hoeffler  Manufacturing  Co.  v.  Machajenski 
(Wis.  Sup.  Ct.),  163  Wis.  184,  37  Am.  B.  R. 
1.56,  157  N.  W.  702. 

441.  Leslie  Paper  Co.  v.  Wheeler  (Sup.  Ct., 
X.  Dak.),  23  N.  Dak.-  477,  32  Am.  B.  R. 
688.  137  N.  W.  412. 
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personal  liability  upon  the  bankrupt.**^  Tbe  discharge  does  not  affect  the  right 
of  the  trustee  or  creditors  of  the  bankrupt  to  have  property  previously  dis- 
posed of  by  the  bankrupt  for  the  purpose  of  fraud,  applied  to  the  payment  of 
lais  debts.**^  This  doctrine  should  not,  however,  be  confused  with  the  other 
which  avoids  all  liens  through  legal  proceedings  if  within  four  months  of  the 
bankruptcy.**^  The  bankruptcy  law  does  not  continue  a  dischargeable  debt  for 
the  purpose  of  permitting  a  lien  to  be  created  after  the  adjudication,  but  only 
to  preserve  and  enforce  a  lien  in  existence  at  the  date  of  the  adjudication.**® 
The  discharge,  when  granted,  relates  back  to  the  date  of  adjudication,  and 
property  acquired  by  the  bankrupt,  intervening  the  filing  of  the  petition  and 
the  granting  of  the  discharge,  is  not  appropriated  to  payment  of  his  debts. 
Thus,  an  assignment  of  unearned  wages  to  secure  a  dischargeable  debt  creates 
no  lien  until  the  wages  have  been  earned  and  cannot  be  enforcd,  as  to  wages 
earned  after  the  date  of  adjudication,  after  the  bankrupt  has  been  discharged.**® 


442.  Olsen  v.  Nelson  (Sup.  Ct.,  Minn.),  125 
Minn.  286,  32  Am.  B.  R.  297,  146  N.  W.  1097. 

443.  The  discharge  of  a  debtor  in  bank- 
ruptcy is  personal  to  the  bankrupt  and  does 
not  release  his  fraudulent  grantees  from  lia- 
bility for  the  fraud  committed  by  them  and 
in  no  way  precludes  the  trustee  from  recov- 
ering property  of  the  estate  thus  fraud- 
ulently transferred.  Stephenson  v.  Bird 
(Sup.  Ct.,  Ala.),  168  Ala.  363,  25  Am.  B.  E. 
909,  53  So.  92.  A  discharge  in  bankruptcy 
does  not  necessarily  affect  a  specific  lien,  but 
only  releases  the  bankrupt  from  personal 
liability.  Newberry  Shoe  Co.  v.  Collier  (,Sup. 
Ct.  of  App.,  Va.),  Ill  Va.  288,  25  Am.  B.  K. 
130,  68  S.  E.  974 ;  Gregory  Co.  v.  'Cale  (Sup. 
Ct.,  Minn.),  115  Minn.  508,  27  Am.  B.  R. 
131  133  N.  W.  75;  Robinson  v.  Tischler 
(Sup.  Ct.,  Fla.),  69  Fla.  77,  34  Am.  B.  E. 
137,  67   So.   565. 

Levy  upon  exempt  property  under  waiver 
of  exemption. —  A  discharge  in  bankruptcy 
takes  away  all  personal  liability  for  the  debt 
discharged,  but  does  not  affect  liens  acquired 
against  particular  property  before  the  dis- 
charge, so  that  a  levy  upon  property  exempt 
in  bankruptcy,  made  after  bankrupt's  adju- 
dication, but  prior  to  his  discharge,  under  a 
judgment  entered  on  a  warriant  of  attorney 
containing  a  .waiver  of  exemptions,  is  not 
affected  by  the  discharge.  Realty  Co.  v. 
Gioshio  (Pa.  Com.  Pleas,  AUe.  Co.),  27  Am. 
B.  R.  58.  See  In  re  Harrington  (D.  C,  N. 
Y.),  29  Am.  B.  R.  666,  200  Fed.  1010,  citing 
text. 

Fraudulent  transfer. —  The  discharge  of  a 
bankrupt  does  not  inure  to  the  benefit  of  his 
wife,  so  as  to  release  property  fraudulently 
conveyed  to  her  from  the  payment  of  his 
debts.  Blick  v.  Nimmo  (Md.  Ct.  of  App.), 
121  Md.  139,  30  Am.  B.  E.  770,  88  Atl.  116. 

Effect  upon  community  property.^  An  ad- 
judication against  a  husband  in  the  State 
of  Washington  is  also  an  adjudication  against 
the  community  property  and  debts,  and  his 
discharge,  discharges  the  community.  Gib- 
bons V.  Dexter  Horton  Trust  &  Savings  Bank 
(D.  C,  Wash.),  35  Am.  B.  R.  632,  225  Fed. 
424. 


444.  See  Bankr.  Act,  §  67-f.  A  lien  on 
property  of  the  bankrupt,  acquired  within 
four  months  of  the  time  he  was  adjudged  a 
bankrupt,  ig  not  void  unless  the  bankrupt 
was  insolvent  at  the  time  the  lien  was  ob- 
tained. Thus,  in  a  State  court  suit,  started 
within  four  months  before  bankrupt's  adju- 
dication, to  set  aside  a  deed  to  his  wife  of 
land  alleged  to  have  been  paid. for  by  bank- 
rupt, but  conveyed  to  his  wife  for  the  pur- 
pose of  hindering,  delaying  and  defrauding 
his  creditors,  in  beginning  which  suit  a  Us 
pendens  was  recorded  against  the  property 
involved,  in  the  suit,  a  decree  had  been 
entered  by  default  declaring  complainant's 
debt  to  be  a  lien,  as  of  the  date  of  the  re- 
cordation of  the  lis  pendens,  upon  such  prop- 
erty, which  meanwhile  had  been  conveyed  to 
bankrupt  and  allowed  to  him  as  a  part  of  his 
homestead  exemption.  The  bankrupt  sub- 
sequently sought  to  set  aside  such  decree 
on  the  ground  that  the  debt  had  been  dis- 
charged in  bankruptcy  and  the  right  to  a 
lien  on  the  homestead  property  adjudicated 
against  the  complainant  by  the  bankruptcy 
court.  It  was  'held,  that  in  the  absence  of 
evidence  showing  that  the  bankrupt  was  in- 
solvent at  the  time  the  lien  attached,  the 
lien  was  not  affected,  by  the  discharge  in 
bankruptcy  and  that  the  bankruptcy  court 
had  no  jurisdiction  of  the  homestead  prop- 
erty and  therefore  could  not  adjudicate  the 
rights  of  the  parties  with  respect  thereto. 
Newberry  Shoe  Co.  v.  Collier  (Sup.  Ct.  of 
App.,  Va.),  Ill  Va.  288,  25  Am.  B.  R.  130; 
68  S.  E.  974. 

445.  In  re  Harrington  (D.  C,  N.  Y.),  29 
Am.  B.  E.  666,  200  Fed.  1010  (quoting  text), 
holding  that  since  the  provisions  of  the  bank- 
ruptcy act  are  paramount  to  State  statutes, 
the  fact  that  under  section  150  of  the  N.  Y. 
Debtor  and  Creditor  Law,  the  cancellation  of 
record  of  such  judgment  could  not  be  had 
until  after  the  expiration  of  a  year  from 
bankrupt's  discharge,  is  immaterial. 

448.  Lien  created  by  assignment  of  future 
wages.— In  re  Lineberry  (D.  C,  Ala.),  25 
Am.  B.  E.  164,  183  Fed.  338;  Leitch  v. 
Northern  Pacific  lEy.  Co.    (Minn.  Sup.  Ot.), 
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Likewise  an  execution  in  personam,  founded  on  a  debt  provable  in  bankruptcy, 
cannot  be  enforced  against  tbe  property  of  a  bankrupt  acquired  subsequent 
to  bis  discbarge. **^  Liens  continuing  valid,  it  often  becomes- necessary  to  destroy 
tbeir  effect  on  possible  after-acquired  property.  Hence,  tbe  provisions  in  the 
State  laws,  permitting  proceedings  to  cojnpel  the  cancellation  of  docketed  judg- 
ments barred  by  a  discbarge.*** 


95  Minn.  35,  14  Am.  B.  E.  409,  103  N.  W, 
704;  and  In  re  Home  Discount  Company 
(D.  C,  Ala.),  17  Am.  B.  R.  168,  147  Fed. 
538,  disapproving  Mallin  v.  Wenham  (111. 
Sup.  Ct.),  209  III.  ?52,  13  Am.  B.  R.,  210, 
70  N.  E.  564. 

In  the  case  of  In  re  West  (D.  C.,  Or.),  11 
Am.  B.  R.  782,  128  Fed.  205,  the  court  said: 
"  The  theory  of  a  lien  upon  the  earnings  of 
future  labor  is  not  that  it  attaches  to  such 
earnings  from  the  moment  of  contract  of 
pledge  or  assignment,  but  from  the  moment 
of  their  existence.  It  is  needless  to  say  that 
there  can  be  no  lien  upon  what  does  not 
exist.  A  pledge  or  assignment  of  future 
earnings  in  such  a  case  is  said  to  create  an 
equitable  interest  in  such  wages.  Stott  v. 
Frany,  20  Or.  410,  "23  Am.  St.  Rep.  132, 
26  Pac.  271.  This  is  true  of  wages  earned 
upon  a  general  employment,  as  well  as  those 
earned  upon  a  definite  contract.  In  this  case 
the  railroad  company  was  under  no  obliga- 
tion to  employ  the  bankrupt,  nor  he  to  worlc 
for  the  company.  If  future  earnings  in  such 
a  case  can  be  said  to  have  a  potential  exist- 
ence, they  are  the  subject  of  an  agreement 
for  a  lien;  liut  the  lien,  or  so-called  equitable 
interest,  does  not  attach  until  the  wages 
come  into  existence,  and  until  the  lien  does 
attach,  there  is  no  lien.  The  discharge  in 
bankruptcy  operated  to  discharge  these  ob- 
ligations as  of  the  date  of  the  adjudication, 
so  that  the  obligations  were  discharged  be- 
fore the  wages  intended  as  security  were  in 
existence.  The  law  does  not  continue  an 
obligation  in  order  that  there  may  be  a 
Hen,  but  only  does  so  because  there  is  one. 
The  effect  of  the  discharge  upon  the  prospec- 
tive liens  was  the  same  as  though  the  debts 
had  been  paid  before  the  assigned  wages  were 
earned.  The  wages  earned  after  the  adjudi- 
cation became  the  property  of  the  bankrupt 
clear  of  the  claims  of  all  creditors.  Collier 
on  Bankruptcy,  809.  These  debts  cannot 
escape  the  operation  of  the  Bankruptcy  Law 
by  an  agreement  for  a  lien  upon  what  the 
debtor  expected  to  earn,  but  did  not  earn 
until  after  the  adjudication  in  bankruptcy." 

447.  Peterson  v.  Calhoun  ( Sup.  Ot.,  Ga. ) , 
137  Ga.  799,  32  Am.  B.  R.  854,  74  S.  E.  519. 

448.  In  New  York,  see  §  1,268  of  the  N.  Y. 
Code  of  Civil  Procedure;  Hussey  v.  Judson, 
43  N.  Y.  Misc.  370,  11  Am.  B.  R.  521,  87 
N.  Y.  Supp.  499;  Matter  of  Peterson  (Surr. 
Ct.  N.  Y.),  137  N.  Y,  App.  Div.  435,  22 
Am.  B.  E.  549,  121  N.  Y.  Supp:  738.  Only 
judgments  entered  before  discharge  are 
affected  by  this  section.  Howe  v.  Noyes,  47 
N.  Y.  Misc.  338,  15  Am.  B.  R.  103,  93  N.  Y. 
Supp.  841.    See  also  In  re  Harrington  (D.  C, 


N.   Y.),  29   Am.  B.  R.   666,   200  Fed.   1010, 
quoting  text. 

In  Georgia  the  lien  of  a  judgment  obtained 
within  four  months  of  filing  the  petition  in 
bankruptcy  is  not  barred  by  the  defendant's 
discharge.  McKenney  v.  Cheney,  118  Ga. 
387,  11  Am.  B.  E.  54,  45  S.  E.  433;  In  re 
Weaver  (D.  C,  Ga.),  16  Am.  B.  E.  265,  144 
Fed.  229. 

Effect  in  California  as  to  excess  oyer  home- 
stead exemption. —  Plaintiff  recovered  judg- 
ment against  defendant  who  was  thereafter 
adjudged  a  bankrupt  and  subsequently  re- 
ceived a  discharge  in  bankruptcy.  Plaintiff's 
claim,  evidenced  by  the  judgment,  was  one 
provable  in  Ijankruptcy.  A  judgment,  under 
the  law  of  California,  is  not  a  lien  upon 
property  covered  by  a  valid  declaration  of 
homestead,  regardless  of  its  value,  and  the 
levy  of  an  execution  thereon  creates  no  lien, 
but  simply  serves  as  a  foundation  for  statu- 
tory proceedings  to  subject  the  excess  above 
the  statutory  homestead  exemption  to  the 
satisfaction  of  the  judgment.  At  the  time 
of  defendant's!  discharge  in  bankruptcy  no 
such  proceeding  had  been  initiated.  Held, 
that  the  judgment  was  merely  a  personal 
liability  released  by  defendant's  discharge, 
so  as  to  bar  any  proceeding  to  enforce  it 
and  that  an  execution,  levied  as  a  prerequi- 
site to  a  proceeding  to  reach  defendant's 
homestead  property  in  excess  of  the  -statutory 
amount  should  he  quashed  and  set  aside. 
Boggs  V.  Dunn  (Cal.  Sup.  Ct.),  100  Cal.  283, 
26  Am.  B.  R.  846,  116  Pac.  743. 

North  Dakota  statute.— In  Leslie  Paper 
Co.  V.  Wheeler  (Sup.  Ct.,  N.  Dak.),  23  N. 
Dak.  477,  32  Am.  B.  E.  688,  137  N.  W.  412, 
the  court  construed  chapter  125  of  Session 
Laws  1905  of  North  Dakota  to  mean  that 
the  legislative  intent  in  the  enactment 
thereof  was  merely  to  authorize  the  cancel- 
lation and  satisfaction  of  record  of  such 
judgments  only  as  are  affected  by  a  dis- 
charge in  bankruptcy;  and  held  that  the 
legislative  purpose  was  merely  to  give  record 
noticfe  that  judgments  extinguished  by  the 
bankruptcy  proceedings  no  longer  have  any 
vitality  to  attach  as  liens  to  real  estate 
subsequently  acquired. 

Judgment  affecting  property  of  third  per- 
son.—When  it  appears  that  a  judgment 
against  a  person  discharged  in  bankruptcy 
may  he  a  lien  on  property  owned  by  a  per- 
son not  a  party  to  the  proceeding  for  can- 
cellation of  the  judgment  an  absolute  satis- 
faction of  the  judgment  should  not  be 
ordered.  Olsen  v.  Nelson  (Sup.  Ct.,  Minn.), 
125  Minn.  286,  32  Am.  B.  R.  297,  146  N  W 
1,097. 
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c.  On  lien  of  garnishee  execution.— Where  it  is  provided  by  State  statute 
that  an  execution  under  a  judgment  becomes  and  continues  a  lien  upon  wages, 
earnings,  salary,  income  from  trust  funds,  and  the  like,  to  the  amount  pre- 
scribed, until  such  execution  is  fully  satisfied,^*"  the  earnings  and  income  which 
become  due  after  the  discharge,  belong  to  the  bankrupt,  and  the  order  directing 
the  levy  upon  such  earnings  and  income  should  be  modified.*'" 

d.  Dischai^e  must  be  pleaded. —  Being  a  bar  to  the  remedy  it  must  be 
pleaded.*^^  The  better  practice  is  to  procure  a  stay  of  all  pending  suits  and 
to  stay  those  that  may  be  brought  while  the  proceeding  is  pending,  and  then, 
when  the  discharge  is  granted,  to  plead  it.*^^  It  seems,  however,  that  a  judg- 
ment entered  after  a  petition  is  filed,  but  before  the  discharge,  is  a  mere  debt, 
and  the  discharge  can  be  used  as  a  bar  to  proceedings  to  enforce  it.  A  judg- 
ment entered  after  the  discharge,  no  matter  when  the  suit  was  begun,  is  valid 
even  as  to  the  discharge;  by  not  pleading  it,  the  defendant  has  waived  its 
benefits.*'* 

XIV.    EFFECT  OF  COMPOSITION. 

This  subject  has  already  been  discussed  in  another  place.*'*  A  composition 
in  bankruptcy  may  be  pleaded  in  bar  of  an  action  upon  a  debt  discharged,  and 
in  order  to  be  available  it  must  be  so  pleaded.*"  So  long  as  an  order  confirm- 
ing a  composition  stands,  it  must  have  the  effect  given  it  by.  this  section,  viz., 
the  discharge  of  the  bankrupt  from  his  debts,  "  other  than  those  agreed  to  be 


449.  N.  Y.  Code  Civil  Procedure,  §  1391. 

450.  Ulner  v.  Doran,  167  N.  Y.  App.  Div. 
259,  34  Am.  B.  E.  410,  111  N.  Y.  Supp.  1148. 
And  see  In  re  Sims  (D.  C,  N.  Y.),  23  Am, 
B.  E.  899,  176  Fed.  645,  holding  that  wages 
which  arise  from  services  rendered  after  the 
petition  is  filed,  are  covered  by  the  discharge 
and  that  a  stay  should  be  issued  preventing 
levy  after  that  time. 

451.  In  re  Ehutassel  (D.  C,  Iowa),  2  Am. 
B.  .R.  697,  96  Fed.  597;  Schreiber  v.  Sho- 
maker  Piano  Forte  Mfg.  Co.,  152  N.  Y.  App. 
Div.  817,  28  Am.  B.  E.  858,  137  N.  Y.  Supp. 
747 ;  First  Nat'l  Bank  of  Broadway  v.  Cootes 
(Sup.  Ct.,  W.  Va.),  74  W.  Va.  112,  32  Am. 
B.  E.  361,  81  S.  E.  844  (citing  Collier  on 
Bankruptcy  (8th  Ed.),  294)  ;  Bryan  v.  Orient 
Lumber  &  Coal  Co.  (Okl.  Sup.  Ot.),  37  Am. 
B.  E.  206. 

The  burden  of  proof  is  on  a  judgment 
creditor  to  show  that  his  claim  is  not  barred 
by  the  debtor's  discharge  in  bankruptcy; 
and  where  the  question  is  to  be  disposed  of 
from  the  facts  alleged  in  the  creditor's  plead- 
ing, it  must  be  construed  in  favor  of  -the 
bankrupt.  Matter  of  Grout  (Sup.  Ct.,  Vt.), 
88  Vt.  318,  33  Am.  B.  E.  789,  92  Atl.  646. 

Judgment  on  forfeited  bailbond. —  A  bank- 
rupt is  not  entitled  under  §  150  of  the 
Debtors  and  Creditors  Law  of  New  York  to 
have  a  judgment  recovered  on  a  forfeited 
bailbond  discharged  of  record. 

452.  See  generally  under  Section  Eleven 
of  this  work.  Text  quoted  in  In  re  Nuttall 
(D.  C.,  N.  Y.),  29  Am.  B.  E.  500,  201  Fed. 
557;  Herschman  v.  Bolster,  220  Mass.  137, 
33  Am.  B.  E.  747,  107  N.  E.  543;  Crocker  v. 
Bergh,  118  Minn.  316,  34  Am.  B.  R.  190,  137 
N.  "W.  737. 


Effect  of  §  150  of  N.  Y.  Debtor  and  Cred- 
itor Law. —  Where  a  judgment  upon  a  cause 
of  action  eco  contractu  entered  by  default 
has  been  opened  and  prior  to  a  second  judg- 
ment  by  default  the  defendant  has  been  dis- 
charged in  bankruptcy,  in  which  proceeding 
the  plaintiff's  claim  was  scheduled  and  the 
plaintiff  given  notice,  the  bankrupt  is  en- 
titled to  a  discharge  of  the  judgment  under 
•this  section,  and  the  fact  that  the  bankrupt 
did  not  obtain  a  stay  from  the  bankruptcy 
court-  or  move  to  open  a  default  taken  s',b- 
sequently  to  his  discharge  is  immaterial. 
Walker  v.  Muir,  127  App.  Div.  163,  21  Am. 
B.  E.  278,  111  N.  Y.  Supp.  465;  Matter  of 
Halper  (N.  Y.  City  Ct.),  82  Misc.  '205,  31 
Am.  B.  E.  283,  143  N.  Y.  Supp.  1005;  Mat- 
ter of  Weber  (Ct.  of  App., -N.  Y.),  212  K  Y. 
290,  32-  Am.  B.  E.  730,  143  N.  Y.  Supp. 
1149  .  ■ 

453.  Herschman  v.  Bolster  (Sup.  Jud.  Ct., 
Mass.),  220  Mass.  137,  33  Am.  B.'E.  747, 
107  N.  E.  543. 

A  discharge  does  not  ipso  facto  oust  the 
jurisdiction  of  the  State  Court  to  render 
judgment.  First  Natl.  Bank  v.  Cootes  (Sup. 
Ct.,  W.  Va.),  74  W.  Va.  112,  32  Am.  B.  E. 
361,  81  S.  E.  844,  citing  Collier  on  Bank- 
ruptcy   (8th  Ed.),  294. 

454.  See  under  Section  Twelve,  ante. 

455.  Consolidated  Eubber  Tire  Co.  v 
Equipment  Co.,  121  N.  Y.  App.  Div.  764  19 
Am.  B.  R.  862,  864,  106  N.  Y.  Supp.  599. 
Effect  of  composition  as  discharge  of  bank- 
rupt's liability  as  indorser,  see  Easton  Fur- 
niture Mfg.  Co.  V.  Caminez  (N.  Y.  App. 
Div.),  146  N.  Y.  App.  Div.  436,  27  Am.  B. 
R.  29,  131  N.  Y.  Supp.  157. 
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paid  by  the  terms  of  the  composition  anU  those  not  affected  by  a  discharge," 
and  the  order  of  confirmation  can  only  be  set  aside  within  the  time  limited  by 
section  12.*^®  But  where  an  objecting  creditor  has  filed  specifications  against 
discharge  he  is  entitled  to  be  heard  on  appeal  on  their, merits,  and  his  rights 
cannot  be  prejudiced  by  the  vote  of  a  majority  of  the  other  creditors  expressing 
satisfaction  with  a  proposed  compromise.*^''  Where  the  discharge  by  order 
confirming  a  composition  states  that  the  bankrupt  has  not  been  guilty  of  any  of 
the  acts  which  would  constitute  a  bar  to  the  bankrupt's  discharge  and  which 
composition  was  opposed  by  a  creditor  who  alleged  that  the  bankrupt  had  been 
guilty  of  a  false  statement  inducing  a  sale  to  him  on  credit,  such  creditor  is  not 
barred  from  bringing  a  subsequent  action  based  on  the  same  deceit  alleged  as  a 
basis  for  his  opposition  to  the  confirmation  of  the  composition.*^* 

456.  In  re  Jersey  Island  Packing  Co.    (D.  457.  Matter  of. Doyle   (C.  C.  A.,  2d  Cir.), 

C,  Oal.),  18  Am.  B.  K.  417,  152  Fed.  839;  34  Am.  B.  R.  28,  220  Fed.  434. 

In  re  Wilkens   (D.  C,  N.  Y.),  27  Am.  B.  R.  458.  Friend  v.   Talcott   228   U.   S.   27.,   30 

225,  191  Fed.  94.  Am.  B.  R.  31,  57  L.  Ed.  718. 
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DISCHARGES,  WHEN  REVOKED. 

§  15.  Discharges,  when  Revoked. — a  The  judge  may,  upon  the 
application  of  parties  in  interest  who  have  not  been  guilty  of  undue 
laches,  filed  at  any  time  within  one  year  after  a  discharge  shall  have 
been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to  appear 
that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the 
knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge,  and  that  the  actual  facts  did  not  warrant  the  dis- 
charge. 


Analogous  provisions:  In  XI.  S.:    Act  of  1867,  §  34,  R.  S.,  §  5120;  Act  of  1841,  §  4;  Act  of 
1800,  §  34. 
In  Eng.:     Act  of  1890,  §8(8). 
Cross-references:    To  the  law:    Jurisdiction  to  revoke  discharges,  §  2(12). 
Proceedings  on  setting  aside  composition,  §  13. 
Discharges;  when  granted  and  practice  thereon,  §  14. 
Certified  copy  of  order  setting  aside  discharge,  §  21-f. 
Punishment  for   fraud   in   obtaining  discharge,   §   29-b. 

Effect  of  revocation   of  discharge   on   disposition   of  property  acquired  after   dis- 
charge, §  64-c. 


SYNOPSIS    OF   SECTION. 

DISOHARGSIS,  ~WHeN   REVOKBD. 

I.  Comparative  Legislation,  408. 

a.  Revocation  under  English  act,  408. 

b.  Under  our  former  laws,  408. 

n.  Jurisdiction  to  Revoke  Discharge,  408. 

a.  Collateral  attack,  408. 

b.  Jurisdiction  to  revoke  is  exclusive,  409. 
in.  Meaning  of  Section,  409. 

a.  In  general,  409. 

b.^  Parties  in  interest,  409. 

c.  Undue  ladies,  410.       , 

d.  Within  one  year,  410. 

e.  UTpon  atrial,  411. 

f.  Obtained  through  the  fraud  of  the  bankrupt,  411. 

g.  Facts  did  not  warrant  the  discharge,  411. 

[407] 


408  Discharges,  When  Revoked.  [§  15. 

IV.  Grounds  for  Revocation,  411. 

a.  Fraud  as  only  ground,  411. 

b.  What  constitutes  fraud  j or  sueh  purpose,  411. 

c.  Knowledge  of  fraud,  412. 
V.  Practice,  413. 

VI.  Effect  of  Revocation  of  Discharge,  414. 

a.  In  general,  414. 

b.  Application  of  §  64-c,  414. 


I.     COMPARATIVE   LEGISLATION. 

a.  Eevocation  under  English  act. —  There  is  no  equivalent  section  in  the 
English  law,  though  a  bankrupt's  discharge  may  be  revoked  in  certain  cases 
as  a  penalty.-^ 

b.  Under  our  former  laws. —  Our  law  of  1800,  in  effect,  permitted  the 
impeachment  of  a  discharge  whenever  or  wherever  pleaded  on  any  grounds 
which  might  have  been  urged  against  it  in  the  court  of  bankruptcy.  The  act  of 
1841  provided  for  a  like  impeachment  on  a  showing  of  "  some  fraud  or  a  wilfid 
concealment  by  him  of  his  property,  .  .  .  contrary  to  the  provisions  of  this 
act."  The  law  of  1867,  for  the  first  time,  provided  for  a  direct  proceeding  to 
revoke.  The  sole  ground  of  revocation,  as  under  the  present  law,  was  that  the 
discharge  "  was  fraudulently  obtained."  The  practice  on  such  applications 
was  also  provided  for ;  and  the  limitation  was  two  years,  instead  of  one.^ 

XL  JURISDICTION  TO  REVOKE  DISCHARGE. 

a.  Collateral  attack. —  The  decisions  under  the  law  of  1867  on  the  question 
as  to  whether  a  discharge  could  be  collaterally  attacked  were  not'  entirely 
uniform,  though  the  weight  of  authority  was  that  a  discharge  once  granted 
'  was  not  subject  to  attack  elsewhere.^  There  can  be  little  doubt  that  this  is 
the  rule  under  the  present  law.*  The  very  nature  of  the  proceeding  results 
in  the  doctrine  that  the  granting  of  a  discharge  is  an  adjudication  between 
the  bankrupt  and  all  parties  duly  scheduled  or  with  notice,  amounting  to 
res  adjudicata  that  no  other  court  will  allow  to  be  impeached.^  Besides,  the 
present  law,  like  its  predecessor,  declares  that  such  discharge,  "  not  revoked, 
shall  be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  pro- 
ceedings, and  of  the  fact  that  the  oj-der  was  made."  ® 

1.  Eng.  Act  of  Bankruptcy,  §  8(8);  Gen-  Federal.  The  bankrupt  cannot  surrender  or 
eral  Rules,  240(3),  244-a.  vacate  his  discharge.     In  re  Shaffer   (D    C 

2.  §  34,  Act  of  1867,  R.  S.,  §  5,120.  N.   Oar.),   4  Am.   B.  R.   728,   104   Fed    982"/ 

3.  Dusentierry  v.  Hoyt,  53  N.  Y.  521 ;  Black  Custard  v.  Wiggerson,  130  Wis  412  17  Am 
V.  Blazo,  117  Mass.  17;   Corey  v.  Ripley,  57  B.  R.  337,  110  N.  W.  263. 

Me.    69 ;    Commercial    Bank   v.   Buckner,   20  5.  Hudson  v.  Bingham,  8  N.  B.  R.  494   and 

How.   108;   In  re  Witkowski,  Fed.   Cas.   17,-  cases    there    cited;    Reed   v.    Biillington     49 

920;    Stevens   v.   Brown,    11    N.    B.    R.   568.  Miss.  223,  and  cases  cited.                         ' 

Contra:    Perkins   v.    Gay,   3   N.   B.   R.   772;  6.  Bankr.  Act.  §  21 -f. 

Beardsley  v.  HoU,  36  Conn.  270.  A  certified  copy  of  an  order  grantine  a  dis- 

4.  Remedy  by  statute  is  exclusive  and  an  charge  to  a  bankrupt  cannot  be  impeached 
order  of  discharge  may  not  be  questioned  or  collaterally.  Custard  v  Wiggerson  130 
attacked  collaterally  in  any  court,  State  or  Wis.  412,  17  Am.  B.  R.  337    110  N"  W   263 
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b.  Jurisdiction  to  revoke  is  exclusive.— It  follows,  also,  under  well-known 
canons  of  interpretation,  that,  this  method  of  revocation  being  prescribed,  it 
excludes  all  other  methods  in  other  courts,''  provided  the  invalidity  of  the 
discharge  is  based  on^  one  or  more  of  the  grounds  speciiied  in  the  act,*  It  also 
excludes  any  other  method  amounting  to  an  actual  revocation,  even  in  a 
court  of  bankruptcy.  It  seems,  however,  that  such  a  court  ha§  still  the  usual 
jurisdiction,  where  there  is  no  other  remedy,  to  vary,  recall,  or  annul  its  orders, 
including,  of  course,  a  discharge  if  application  is  seasonably  made  and  justice 
requires  it.®  In  actual  practice,  the  only  difference  between  such  an  annul- 
ment and  a  revocation  proper  is  that,  in  the  former,  a  valid  discharge  may 
subsequently  be  granted;  while,  in  the  latter,  the  determination  is  final,  sub- 
ject, of  course,  to  appeal.^" 

in.    MEANING  OF  SECTION 

a.  In  general. —  The  striking  similarity  between  this  section  and  §  13,  rela- 
tive to  the  setting  aside  of  a  composition,  both  in  phrasing  and  in  purpose, 
should  .be  noted.  So  also  should  the  fact  that  the  revocation  of  a  discharge 
lifts  the  bar  as  to  all  debts,  while  §  17  chiefly  has  to  do  with  those  debts  to 
which  a  discharge  is  never -a  bar.^^  This  section  does  not  apply  Vhere  the  dis- 
charge results  by  operation  of  law  from  the  confirmation  of  the  bankrupt's 
offer  of  composition.^  The  meaning  of  the  various  words  and  clauses  is 
briefly  discussed  below. 

b.  "  Parties  in  interest." —  This  phrase  is  used  elsewhere  in  the  statute.  It 
has  the  same  meaning  as  where  the  phrase  is  used  in  §  14,  authorizing  an  objec- 
tion to  a  discharge  on  the  grounds  therein  stated.  It  may  mean  more  than 
"  creditor,"  hut  usually  is  an  equivalent.  It  includes  only  those  persons  whose 
rights  would  be  barred  by  the  dischaxge.^^  Only  such  persons  can  apply  for  a 
revocation."    A  creditor  is  not  prevented  from  being  a  party  in  interest  because 

7.  Corey  v.  Eipley>  57  Me.  69;  Commercial  Am.  B.  E.  592,  99  Fed.  71;  In  re  Ehutassel 
Bank' V.  Buckner,  20  How.  108;  Nicholas  v.  (I>.  C,  Iowa),  2  Am.  B.  R.  697,  97  Fed.  951. 
Murray,  Fed.  Cas.  10,223;  Way  v.  Howe,  4  12.  In  re  Jersey  Island  Packing  Co.  (D.  C, 
N.  B.  E."  677,  108  Mass.  502.  Cal.),  18  Am.  B.  E.  417,  152  Fed.  839. 

8.  Poillou  V.  Lawrence,  77  N.  Y.  207.           ,  13.  Compare  Bankr.  Act,  §  17 ;  In  re  Fow- 

9.  In   re   Dupee,    Fed.   Cas.   4,183;    In   re  ler.  Fed.  Cas.  4,999. 

Buchstein,  Fed.  Cas.  2,076;  In  re  Dietz   (D.  14-  Parties   m   mterest.— In   re   Chandler 

C,  ^.  Y.),  3  Am.  B.  E.  316,  97  F'ed.  563;  (C-  C.  A.,  7th  Cir.),  14  Am.  B.  E.  512,  138 

In  re  Bimbei-g   (D.  C,  N.  Y.),  9  Am.  B.  E.  Fed.  637;   Matter  of  Bevy    (D.   C,  N.  Y.), 

601,  121  Fed.  942.     But  compare  In  re  Eud-  ^6  Am.   B.  E.   181,  227   Fed.   1,011,  holding 

wick    (D.  C,  Mass.),  2  Am.   B.  E.   114,  93  t**^*  ?■  creditor  whose  claim  is  wiped  out  by 

Fed    787  ^^®  discharge,  but  who  would  have  the  right 

10.  Collateral  attack  in  equity  suit.- In  ^°  proceed  against  the  debtor  if  the  discharge 
order  to  revoke  a  discharge,  application  must  were  revoked  is  a  "party  in  mterest" 
uiu.cx  Lu  iovu».o  a  ^a        g  ,    ^1"    ,    ^,,^„   .^„  withiu  the  meaning  of  this  section., 

^rt^thrVrudrcLn  t  x:S7and^  the'Miikrnt:v'%iv''' ''''''  r^r  1 

the  District  cVt  has  no  Jurisdiction  to  en-  ll^-:^^^ll^t^l  ^^\^l:^^^ 

tertain  a  suit  brought,  not  m  such  court  as  discharge  and,  hence,  are  not  "  parties  in  in- 

a  court  of  bankruptcy,  but  under  its  general  terest."    In  re  Monroe  ( D.  C,  Wash. ) ,  7  Am. 

equitable  jurisdiction,  which  collaterally  at-  g_   jj    •^Qg    yy^   '¥e.&.  "398. 

tacks  and  seeks  to  set  aside  an  order  of  dis-  .  ^  wife  who  has  failed  to  prove  her  claim 

charge.     Atlantic  Dynamite  Co.  v.  Reger  (D.  for  alimony  in  the  bankruptcy  proceedings, 

C,   W.  Va.),  29   Am.   B.   R.   659,   200   Fed.  of  which  she  had  notice,  is  not  a  "party  in 

1,002,  quoting  the  above  paragraphs  a  and  interest."     Arrington   v.   Arringtou    (D.   C, 

b  of  the  text  with  approval.  N.  Car.),  13  Am.  B.  E.  89,  132  Fed.  200.    See 

H.»See    discussion    under    Section    Seven-  cases  cited  in  notes  under  Bankr.  Act,  §  14, 

teen,  post;  In  re  Mussey   (D.  C,  Mass.),  3  subheading  "Specifications  of  objections." 
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his  claim  is  barred  for  failure  to  prove  it  within  a  year  from  the  adjudication 
as  required  by  §  ST-n/^  'It  must  appear  that  the  creditor  was  such  at  the 
time  of  the  bankruptey.-^^  But;  the  failure  of  a  creditor  to  file  proof  of  a  claim, 
duly  scheduled,  has  no  bearing  on  his  application  for  a  discharge."  A  bank- 
rupt cannot  surrender  or  vacate  his  discharge.  He  may  revive  a  discharged 
debt  by  a  new  promise,  or  waive  his  discharge  by  failing  to  plead  it  when  sued, 
but  he  cannot  vacate  the  order  of  discharge. ^^  It  has  been  held,  however,  that 
a  bankrupt  may  be  permitted  to  open  his  discharge  for  the  purpose  of  correct- 
ing a  mistake  in  the  schedules  presumably  made  by  his  attorney.-'^ 

c.  "Undue  laches." — The  meaning  of  this  phrase,  which,  however,  did  not 
occur  in  the  former  law,  is  indicated  by  the  cases  decided  under  it,  some  of 
which  are  cited  in  the  foot-note.^"  Each  case  turns  on  its  own  facts.^^  It  will 
at  once  be  seen  that  these  words  are  a  limitation  on  those  discussed  in  the 
next  paragraph.     Laches  may  prove  a  bar  inside  the  year. 

d.  "  Within  one  year."—  This  is  a  limitation  and  is  strictly  construed.^^  The 
year  undoubtedly  begins  to  run  from  the  date  of  the  order  of  discharge.^ 
While  an  application  for  revocation  thus  cannot  be  made  after  the  year  has 
elapsed,  it  is  thought  that  application  to  the  court  .to  vary  or  annul  lie  order 


15.  In  re  Bimberg  (D.  C,  N.  Y.),  9  Am. 
B.  E.  601,  121  Fed.  942.  But  see  Arrington 
V.  Arrington  (D.  €.,  N.  Car.),  13  Am.  B. 
E.  89,  132  Fed.  200,  holding  that  where  a, 
wife  failed  to  prove  her  claim  for  alimony  in 
the  bankruptcy  proceedings  of  which  she  had 
notice,  her  petition  to  have  her  husiband's  dis- 
charge set  aside,  must  be,  dismissed. 

16.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
li  Am.  B.  R.  512,  138  Fed.  637,  in  which  the 
court  said:  "We  are  of  the  opinion  that 
the  petition  should  have  shown  that  the 
petitioners  had  at  the  time  provable  debts 
against  the  bankrupt,  which  were  affected 
by  his  discharge.  Otherwise  they  are  not 
'  parties  in  interest,'  within  the  meaning  of 
the  statute." 

17.  Matter  of  Walsh  (D.  C,  N.  Y.),  32 
Am.  B.  E.  521,  213  Fed.  643.  But  see  Arring- 
ton V.  Arrington  (D.  C,  N.  Car.),  13  Am." 
B.  R.  89,  132  Fed.  200,  holding  that  a  failure 
to  prove  a  provable  claim'  by  a  creditor  who 
had  notice  of  the  proceedings  may  constitute 
laches. 

18.  In  re  Shaffer  (D.  C,  N.  Car.), '4  Am. 
B.  R.  728,  104  Fed.  982. 

19.  Opening  discharge  to  amend  schedule. 
—  In  re  McKee  (D.  C,  N.  Y.),  21  Am.  B.  R. 
306,  165  Fed.  269,  holding  that,  where  upon 
a  petition  showing  liabilities  but  no  assets 
the  members  of  a  partnership  were  adjudi- 
cated bankrupts  and  /granted  a  discharge, 
and  upon  their  application  made  within  the 
year  of  adjudication  for  leave  to  open  the 
discharge,  amend  the  schedules  and  proceed, 
it  appears  that  at  the  time  of  the  adjudica- 
tion, ihere  was  an  action  pending  against 
them  on  notes  to  which  they  had  pleaded  an 
unliquidated  counterclaim,  but  by  mistake 
neither  the  liability  of  the  suit  nor  the  pos- 
sible asset  represented  by  the  counterclaim 


was  included  in  the  schedules,  the  applica- 
tion for  leave  to  open  the  discharge  and  to 
amend  the  schedules  will  be  granted. 

20.  In  re  Buchsteinj  Fed.  Cas.  2,076;  In 
re  Murray  et  al.,  Fed.  Cas.  9,953;  In  re  Mc- 
Intire,  Fed.  Cas.  8,823;  In  re  Beck,  31  Fed. 
554. 

21.  Undue  laches,  what  constitutes. —  In  re 
Oleson  (D.  C,  Iowa),  7  Am.  B.  R.  22,  110 
Fed;  796;  In  re  Hawk  (C.  C  A.,  8th  Cir.), 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Dawning 
(D.  C,  N.  Y.),  28  Am.  B.  R.  778,  199  Fed. 
329,  holding  that  creditors  who  have  taken 
an  active  part  in  the  bankruptcy  proceedings 
who,  without  reasonable  excuse,  delay  for 
eight  months  after  having  received  notice  of 
the  bankrupt's  discharge  to  move  for  revoca- 
tion, are  guilty  of  laches. 

Where  the  knowledge  of  fraud  of  the  bank- 
rupt did  not  come  to  creditors  petitioning 
for  a  revocation  of  the  discharge  until  after 
it  was  granted,  the  petitioners  are  not  guilty 
of  laches.  In  re  Criffin  Bros.  (D.  C,  Ala.), 
19  Am.  B.  R.  78,  154  Fed.  537. 

An  application  to  revoke  a  discharge 
granted  without  objection,  made  by  a  cred- 
itor who  failed  to  file  objections  within  the 
time  granted  for  that  purpose,  will  be  denied 
upon  the  ground  of  undue  laches.  In  re 
Upson  (D.  C,  N".  Y.),  10  Am.  B.  E.  758, 
124  Fed.  980. 

22.  Text  cited  in  Matter  of  Bimberg  (D. 
C,  N.  Y.),  9  Am.  B.  E.  601,  121  Fed.  942. 

23.  In  re  Shaffer  (D.  C,  N.  Car.),  4  Am. 
B.  R.  728,  104  Fed.  982.- 

When  to  run. —  In  an  action  for  revocation 
on  the  ground  of  fraud,  the  limitation  begins 
to  run  from  the  date  of  the  discharge  and 
not  from  the  discovery  of  the  fraud.  "Mall 
&  'Oo.  V.  Ullrich,  37  Fed.  653 ;  In  re  Btown, 
Fed.  Cas.  1,983,  19  N.  B.  R.  312. 
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may  be  made  after  that  time,  though  a  court  will  properly  refuse  such  an  appli- 
cation when  plainly  for  the  purpose  of  avoiding  this  limitation.^* 

e.  "Upon  a  trial." — The  right  to  a  jury  trial  in  bankrutcy  cases  is  fully 
discussed  later .^^  It  is  very  doubtful  whether,  under  the  present  law,  an  appli-  - 
cation  for  revocation  of  a  discharge  can  be  submitted  to  a  jury.^"  As  stated 
elsewhere,  a  hearing  before  the  judge  or  a  special  master  is  a  trial.^^  But  the 
referee,  as  such,  can  no  more  hear  such  an  application  than  he  can  one'  for  a 
discharge. 

f.  "  Obtained  through  the  fraud  of  the  bankrupt." —  These  words  are  not 
essentially  different  from  those  in  the  former  law.^*  Fraud  is  the  only  ground 
for  revoking  a  discharge,  as  will  appear  hereafter.^* 

g.  "  Facts  did  not  warrant  the  discharge." —  The  section  by  these  words  makes 
it  incumbent  upon  the  applicant  to  plead  and  prove  that  the  facts  did  not  war- 
rant the  discharge.^"    These  words  are  new.    In  actual  practice  they  can  mean 

'  little  more  than  what  is  expressed  in  "  obtained  through  the  fraud  of  the 
bankrupt." 

IV.     GROUNDS  FOR  REVOCATION. 

a.  Fraud  as  only  ground. —  The  section  authorizes  the  revocation  of  the 
discharge  "  if  it  shall  be  made  to  appear  that  it  was  obtained  through  the 
fraud  of  the  bankrupt."  Fraud  is  thus  the  only  ground  specified  in  the  statute 
for  which  a  revocation  may  be  granted.^^  Coupled  with  the  fraud  in  obtaining 
the  discharge,  grounds  which  would  have  originally  prevented  the  granting  of 
the  discharge,  had  they  been  known  and  presented  in  time  in  the  form  of 
objections  to  its  allowance,  must  be  shown.^^  If  the  bankrupt  in  obtaining  his 
discharge  submitted  to  the  court  a  false  affidavit  as  to  giving  notice  to  his  cred- 
itors of  his  application  therefor,  the  court  would  doubtless  revoke  the  dis- 
charge.*^ 

b.  What  constitutes  fraud  for  such  purpose. —  It  would  seem  that  the  fraud 
required  to  be  shown  means  fraud  in  fact,^*  as  the  intentional  omission  of 

24  In  re  DuT)ee,  Fed.  Oas.  4,183;  In  re  107  Fed.  252;  In  re  Fritz  (D.  C,  N'.  Y.),  23 
McKee    (D.   C,  N.  Y.),  21   Am.   B.  E.   306,       Am.  B..  R.  84,  173  Fed.  560. 

165  Fed.  269.  ■  32.  In  re  GriflBn   Bros.    (D.   C,  Ala.),   19 

25  See  discussion  under  Section  Nineteen  Am.  B.  R.  78,  154  Fed.  537;  In  re  Wright 
of  this  work.  (D.  C,  N.  Y.),  24  Am.  B.  R.  437,  177  Fed. 

26.  See  p.  409,  ante.  578,   holding   that   the   fraud  by   which   the 

27.  See  p.  361,  ante.  discharge   was    obtained   must   have   related 

28.  §  34,  Act  of  1867,  R.  S.,  §  5,120.  to  fraud  theretofore  knowingly  practiced  by 

29.  In  re  Myers  (D.  C;  N.  Y.),  3  Am.  B.  the  bankrupt.  It  must  have  been  an  actual 
R.  722  100  Fed.  775;  In  re  iShaffer  (D.  C,  fraud;  such  as  could  have  been  urged  against 
N   Car  )    4  Am.  B.  R.  728,  104  Fed.  982.  the  granting  of  the  discharge.     See  also  In 

30.  In  re  Toothaker  Bros.  (D.  C,  Ct.),  12  re  Cuthbertson  (D.  C  ,  So.  Dak.),  29  Am. 
Am  .  B.   R.   99,   128   Fed.    187,  holding  that  B.  R.  823,  202  Fed.  266. 

facts  need  only  be  set  forth  sufficient  to  have  33.  Matter  of  Walsh    (D.  C,  N".  Y.),   32 

warranted  a  refusal  of  discharge;  it  is  not  Am.  B.  R.  521,  213  Fed.  643. 

necessary  to  allege  as   a  conclusion  of  law  34.  The  ,  fraud    required    to    be    shown    is 

that   the   "facts   did   not  warrant  the   dis-  fraud  in  fact,  involving  moral  turpitude  or 

charge."  intentional  wrong,  and  does  not  include  im- 

31.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am.  plied  fraud,  or  fraud  in  law,  which  may  ex- 
B.  R.  722,  100  Fed.  775;  In  re  Shaffer  (D.  '  ist  without  the  imputation  of  bad  faith  or 
C  N  Car  )  4  Am  B.  R.  728,  104  Fed.  982;  immorality.  In  re  Cuthbertson  (D.  C,  IS. 
In  re' Hansen  (D.  C,  Or.),  5  Am.  B.  R.  747,  Dak.),  29  Am.  B.  R.  823,  202  Fed.  266. 
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assets,^®  or  of  a  creditor,^®  from  the  schedules.  Thus,  where  the  omission  was 
due  to  mistake  in  law  and  the  trustee  was  informed  of  the  property,^^  or  where 
the  fraud  complained  of  was  committed  years  before  the  bankruptcy  f^  revoca- 
tion will  not  usually  be  decreed.  It  was  held  under  the  former  law  that  plead- 
ing and  proof  were  limited  to  such  acts  as  would  have  been  available  objections 
to  the  discharge.^^  It  may  be,  however,  that  this  is  not  now  the  law ;  if  would 
seem  that  any  act  which  amounts  to  a  fraud  committed  by  the  bankrupt  while 
obtaining  his  discharge  is  sufficient.*"  His  verified  petition  for  discharge  may 
be  so  phrased  as  to  make  many  acts  or  omissions  in  the  bankruptcy,  antedating 
the  discharge  proceeding,  proper  frauds  that  may  be  asserted  oil  an  applica- 
tion of  this  character.  On  the  other  hand,  what  might  have  been  objections  to 
a  discharge  may  not  prove  available  grounds  for  revocation.  Thus,  cases  are 
possible,  though  not' likely,  where  false  swearing  in  the  proceeding  may  not  be 
a  fraud  on  creditors ;  refusal  to  obey  a  lawful  order  is  usually  but  a  contempt 
of  court.  As  a  rule,  however,  through  the  link  of  the  petition  for  discharge, 
objections  to  discharge  are,  if  discovered  after  the  discharge  available 
in  proceedings  to  revoke.  It  should  also  appear  that  grounds  exist 
which,  if  presented  on  the  application  for  a  discharge,  would  have  prevented 
the  grant  thereof.*^  The  buying  of  a  creditor's  claim  for  the  purpose  of  defeat- 
ing the  bankrupt  act  is  a  ground  for  revocation.*^ 

c.  Knowledge  of  fraud.— s-  The  section  requires  that  "  knowledge  of  the  fraud 
has  come  to  the  petitioner  since  the  granting  of  the  discharge."  This  is  essen- 
tial,*^ and,  therefore,  jurisdictional.  Knowledge  of  the  petitioner's  attorney 
has  been  held  to  be  his  knowledge,  and  revocation  refused  where  it  antedates 
the  discharge.**   Similar  words  will  be  found  in  the  law  of  1867.*°     The  pur- 

35.  In  re  Meyets  (D.  C,  N.  Y.),  3  Am.  B.  36.  iSymonds  v.  Barnes,  6  N.  B.  R.  377;  In 

E.  722,  100  Fed.  777;   In  re  Augenstein,  16  re  Herrick,  Fed.  Cas.  6,419. 

N.  B.  E.  252;  In  re  Eoosa   (D.  C,  Iowa),  9  37.  In  re  Hansen    (D.  C,  Or.),  5  Am.  B. 

Am.   B.  R.  531,   119  Fed.   542,  holding  that  R.  747,  107  Fed.  252. 

where  the  bankrupt  makes  no  reference  in  her  88.  In  re  Hoover  (D.  C,  Pa.>,  5  Am.  B.  E. 

schedules  to  her  Interest  in  her  father's  es-  247,  105  Fed.  354;   In  re  Corwin,  Fed.  Cas.~ 

tate,  which  was  vested  in  her  when  she  filed  3,259. 

her   petition,   and   subsequently   conveys  the  39.  This  was  due  to  the  phrasing  of  §  34 
same  by  warranty  deed  for  more  than  suffi-  of  that  law,  which  see.     Note,   also,  Ashley 
cient  to  pay  her  debts  in  full,  her  discharge  v.   Edbinson,   29  Ala.    112;    Poillon  v.   Law- 
must  be  revoked  and  set  aside  upon  the  ap-  rence,  77  N.  Y.  207,  214. 
plication  of  a  creditor,  to  whom,  through  the  40.  For    instance,    Batchelder   v.    Low,    43 
fraud  of  the  bankrupt,  notice  of  the  appliea-  Vt.  662;  Alston  v.  Eobinett,  37  Tex.  56. 
tion  for  discharge  was  sent  to  a  wrong  ad-  41.  In  re  Griffin   Bros.    (D.  C,  Ala.),   19 
dress.     Compare  In   re  Cuthbertson    (D.  C,  Am.   B'.   E.   78,   154   Fed.   637;   In   re  Oliver 
So.  Dak.),  29  Am.  B.  R.  823,  202  Fed.  266,  (D-  C,  N.  J.),  13  Am.  B.  E.  582,  133  F'ed. 
holding  that  where  the  bankrupt  who,  prior  832,  holding  that  a  petition   for   revocation 
to  bankruptcy,  had  transferred  certain  real  which  contains  no  allegation  showing  a  vio- 
estate  to  a  trustee,  so  that  he  might  conduct  lotion  of  §  14  is  defective  and  must  be  dis- 
litigation  for  the  purpose  of  reducing  liens  ""f^''"-,  ,,          ,   r    t^.-      ,-r.    r,     ■^:r       .     .. 
on   said   land,  was   advised  hj  her   counsel,  48.  Matter   of   Luftig    (D    C,   Mass.),    15 
after  stating  the  situation  to  him,  that  she  ^m    B^  E.  773,  162  Fed.  322. 
had   no    interest    in   the   land    and    that    it  43.  Note  In  re  Marrionneaux's,  Fed.  Cas. 
should  not  be  referred  to  in  her  bankruptcy  9^088      See   In   re   Cuthbertson    (D.   C      So. 
proceedings,    her    failure    to    schedule    such  Dak.),  29  Am.  B.  E.  823,  202  Fed.  266. 
property    or  turn  it  over  to  her  trustee  in  44.  In   re   Douglass,    11    Fed.   403;    In   re 
bankruptcy,  did  not  constitute  such  fraud  as  Mauzy  (D.  C,  W.  Va.),  21  Am.  B.  E.  59,  61, 
would   warrant   the   revocation   of   her   die-  163  Fed.  900. 
charge.  45.  See  §  34,  Act  of  1867. 
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pose  of  this  limitation  is  to  restrict  this  process  to  those  frauds  which  shall 
be  discovered  after  the  discharge.*®  Otherwise,  an  application  for  revocation 
would  be  equivalent  to  a  retrial  before  appeal. 

V.    PRACTICE.      , 

It  should  be  borne  in  mind  that,  under  this  section,  the  power  of  the  judge 
to  revoke  a  discharge  is  confined  and  limited.  It  must  be  exercised  (a)  upon 
application  of  parties  in  interest;  (b)  within  one  year  after  it  bas  been 
granted ;  (c)  upon  a  trial  in  which  it  must  be  shown  by  petitioners  that  they 
have  (d)  not  been  guilty  of  undue  laches;  (e)  that  the  discharge  was  obtained 
throiigh  the  fraud  of  the  bankrupt ;  (f )  that  the  knowledge  of  said  fraud  has 
come  to  the  petitioners  since  the  granting  of  the  discharge;  and  (g)  that  the 
actual  facts  did  not  warrant  the  discharge.  In  each  and  every  one  of  these 
particulars  the  burden  of  proof  is  upon  the  petitioners,  and  each  requirement 
of  the  statute  is  absolutely  essential  to  be  proven."''  The  act,  and  also  the  rules 
and  forms  are  silent  as  to  the  practice.  The  application  should  be  made  to 
the  judge  and  not  a  referee.  The  trial  must  be  had  before  the  judge  unless  he 
refers  it  to  the  referee  as  a  special  master."*  If  for  revocation,  it  should  be  by 
petition.  The  petition  should  show  that  the  petitioners  had  provable  claims.*' 
What  has  been  said  touching  objections  to  a  discharge  sKould  be  read  in  this 
connection.^"  The  grounsis  on  which  the  application  rests  should  be  strictly 
pleaded.'^  Allegations  should  be  made  showing  that  knowledge  of  the  facts 
constituting  grounds  for  the  revocation  came  to  the  petitioner  since  the  granting 
of  tbe  discharge.^^  Amendments  will  sometimes  be  allowed.  ^^  An  amendment 
should  not  be  permitted  after  the  expiration  of  a  year  from  the  date  of  the 
discharge,  within  which,  period  the  application  for  a  revocation  is  required  to 
be  made.=*  Eeasonable  notice  should  be  given  the  bankrupt,  and,  it  is  sug- 
gested, sbould  be  by  personal  service ;  under  tbe  analogies  of  the  statute,  also, 
the  usual  ten-day  notice  to  creditors  by  mail  would  seem  wise.^^  The  practice 
on  the  hearing  and  afterward  does  not  differ  from  that  on  a  contested  dis- 

46  In  re  Mauzv  (D.  C,  W.  Va.),  21  Am.  covered.  Vary  v.  Jackson  (C.  C.  A.,  5th 
T?    R   %    wfv^  900  Cir.),  21  Am.  B.  K.  334,  164  Fed.  840. 

X  ,/       ,Tr'    w   V    ^    91    An,  52'  I"   re  Oliver    (D.   C,  N.  J.),   13  Am. 

47.  In  re  Mauzy   (D.  C    W.  Va.),  21  Am.       ^    ^  jgg   ^^^  ^32 

B.  R.  59,  61,  163  Fed.  900.  53    j^^  ^^  (jj.;ffi„  ^^^8.    (D.   C,  Ala.),   19 

48.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am.  Am.  B.  .E.  78,  154  Fed.  537;  In  re  Oliver 
B.  R.  722,  100  Fed.  775.  See,,  for  practice,  (d.  c.,  N.  J.),  13  Am.  B.  E.  582,  133  Fed. 
under  §  14,  p.  343,  ante.  832,   holJing   that   where   the   petition   does 

49.  In -re  Chandler  (0.  C.  A.,  7th  Oir.),  not  show  that  the  knowledge  of  the  alleged 
14  AJn.  B-.  R.  512,  138  Fed.  637,  holding  that  facts  came  to  petitioner  since  the  granting 
simply  an  allegation  that  the  petitioners  are  of  the  discharge,  hut  in  an  affidavit  of  the 
creditors  of  the  bankrupt  is  insufficient.  For  petitioner  annexed  thereto,  he  swears  that 
form  of  petition  to  revoke  discharge,  see  he  obtained  such  information  after  the  dis- 
Hagar  &  Alexander's  Bankr.  Forms  (2d  ed.),  charge  was  granted,  the  petition  may  be 
Form  Wn    28fi                                                         '  amended  to  cure  the  defect. 

lorm  i^v.      u.  g^   j^  ^^  Wright   (D.  C,  N.  Y.),  24  Am. 

50.  See  pp.  351-366,  <mte.  B_  r    437^  177  ped.  578;  In  re  Shaffer   (D. 

51.  In  re  Mtelntire,  Fed.  Cas.  8,823;  C,  N.  Car. ),  4  Am.  B.  R.  728,  104  Fed.  982. 
Lathrop  v.  Stewart,  6  McLean,  630.  Under"  the    prior   bankrupt   act,    such   an 

A  petition  is  insufficient  which  fails  to  amendment  was  not  permitted  after  the  ex- 
show  what  property  by  the  bankrupt,  or  piration  of  the  time  limited  by  the  act.  In 
what  representations  were  made  in  his  sched-  re  Sims,  4  Fed.  440;  Mall  v.  Ullrich,  37  Fed. 
ules  as  to  the  property  surrendered  hy  him,  653. 

or  that  any  creditor  was  deceived  as  to  the  55.  Compare  Bankr.   Act,    §    58,   and   see 

facts,   or   when   the   alleged  fraud  was   dis-  under  §  14,  cmte. 
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chai-ge.^"    But  here  the  moving  creditor,  it  would  seem,  should  conform  more 
strictly  to  his  pleadings. ^^ 

VI.    EFFECT  OF  REVOCATION  OF  DISCHARGE. 

a.  In  general, — The  revocation  of  a  discharge  makes  the  discharge  a  nullity, 
excepting  as  to  tliose  who  have  acted  on  the  faith  of  it  while  operative.  The 
successful  party  may  recover  costs. ^* 

b.  Application  pf  §  64-c.— It  is  provided  in  subsection  c  of  §  64,  in  effect, 
that  in  case  the  discharge  is  revoked  the  prqperty  acquired  by  the  bankrupt 
since  the  adjudication  of  bankruptcy  shall  be  applied  in  payment  in  full  of 
claims  of  creditors  -^ho  sold  sufih.  property,  and  the  residue,  if  any,  shall  be 
applied  to  the  payment  of  debts  which  were  owing  at  the  time  of  the  adjudi- 
cation. A  similar  effect  is  given  to  the  setting  aside  of  the  confirmation  of  a 
composition.^®  That  after-acquired  property  may  be  administered  in  the  peiid- 
ing  bankruptcy  proceeding  is  one, of  the  anomalies  of  thp  statute.**  If  the 
trustee  is  still  undischarged,  title  to  property  acquired  up  to  the  da.te  of  the; 
order  revoking  vests  in  the  trustee,,  who  must  thereupon  distribute  as  provided 
by  this  section;  if  there  be  no  trustee,  the  case  may  be  reopened  and  one 
appointed  in  the  usual  way.^^  If  there  be  a  surplijs,  it  can  be,  paid  only  to 
those  creditors  in  the  original  proceeding  whose  claims  were  filed  within  a 
year  from  the  beginning  of  that  proceeding.®^ 

56.  See  pp.  362-366,  arCte.  60.  Compare  subdivisdo'n  (e)  in  §  94,  post. 

57.  In  re  Cuthbertson    (D.   C,  So.  Dak.),  61.  See  Balikr.  Act,  §  2   (8). 

29  Am    B.  R.  829,  202  Fed.  266,  citing  text.  62.  In  re  Shaffer   (P.  C,  N.  Car.),  4  Am. 

58.  In  re  Holgate,  Fed.  Cas..  6,601.  B.  R.  728,  104  Fed.  982. 

59.  See  pp.  331-334,  amte. 
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CO-DEBTORS  OF  BANKRUPTS. 

§  16.  Co-Debtors  of  Bankrupts. — a  The  liability  of  a  person  who 
is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a  surety  for,  a 
bankrupt  shall  not  be  altered  by  the  discharge  of  such  bankrupt. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §  33,  E..  S.,  §  5118;  Act  of  1841,  §  4;  Act  of 
1800,  §  34. 
In  Eng.:     Act  of  1883,  §  30(4). 
Cross-references:     To  the  law:     Bankruptcy  of  partners,  §  5. 
Disdharge  of  bankrupt,  when  granted^  §  14-'b. 
Revocation  of  discharge,  §   15. 
Debts  not  affected  by  discharge,  §   17. 

Subrogation  of  co-debtor  of  bankrupt  in  case  of  payment  of  obligation,  §   57-i. 
Proof  and  allowance  of  claim  of  co-debtor,  §  63. 


SYNOPSIS   OF   SECTION. 

CO-DEBTORS    OF    BANKRUPTS. 


I.  Scope  of  Section,  416. 

a.  Declaratory  of  the  law,  416. 

b.  Construction, AiQ:      .    . 

c.  One  person  as  principal  and  surety,  416. 

d.  Effect  of  creditor's  acts,  416. 

e.  Whether  discharged  co-debtor  is  a  necessary  party,  416. 

n.  Joint  Debts,  417. 

a.  Of  partners,  417. 

b.  Of  co-debtors,  417. 
m.  Surety  Debts,  417. 

a.  Of  indorsers,  417. 

b.  Of  obligors  on  bonds,  417. 

c.  Attachrn,ent  bonds,  418. 

d.  Appeal,  replevin,  and  jail  bonds,  420. 

e.  Of  directors  of  corporations,  420. 

[415] 
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I.    SCOPE  OF  SECTION. 

a.  Declaratory  of  the  law. —  This  section  is  declaratory  of  a  general  priiiciple 
of  law.  It  results  from  two  well-settled  doctrines;  (1)  that  a, discharge  in 
bankruptcy  affects  only  the  personal  liability  of  the  debtor,  and  not  that  lia- 
bility as  to  other  persons/  (2)  and  that  such  a  discharge  is  by  operation  of  law 
and  not  by  consent.^  It  was  well  settled  under  the  former  law  that  the  principle  - 
thus  stated  applied  only  to  a  discharge  in  bankruptcy,^  and  not  to  any  act  of 
the  parties  affecting  a  release;*  also  that,  the  creditor  having  'still  the  right 
to  collect  from  any  other  person  liable  on  the  debt,  a  pending  suit  against  such 
other  is  not  affected  by  the  discharge.'  The  reported  cases  under  that  law  are 
thus  as  applicable  now  as  then.®  Under  the  present  law  it  is  held  that  where 
the  discharge  is  effected  by  the  consent  of  the  creditor,  as  by  a  composition,  the 
debtor  may  also  be  discharged.'^  The  right  to  execution  or  supplementary  pro- 
ceedings against  the  co-debtor  is  not  affected  by  the  bankruptcy  proceedings.^ 

b.  Constructioii. —  This  section  should  be  strictly  construed  ii  in  derogation 
of  common-law  rights  and  of  the  express  statutory  provision  of  the  State  where 
the  question  arises.® 

c.  One  person  as  principal  and  surety. —  If  the  surety  is  also  liable  as  principal 
and  as  such  his  obligation  is  discharged  in  bankruptcy,  he  will  also  be  dis- 
charged as  surety;  no  such  anomaly  can  reasonably  exist  in  the  law,  as  dis- 
charging a  man  who  is  liable  both  as  principal  and  suriety  in  one  capacity,  and 
not  in  the  other.  ^" 

d.  Effect  of  creditor's  acts, —  It  makes  no  difference  under  this  section  whether 
the  creditor  proves  his  claim  and  gets  his  dividend. -^^  The  co-debtor  or  surety 
may  protect  himself  by  proving  the  claim,  and  cannot  complain  if  the  debtor 
does  not.-'^  When  the  creditor  in  effect  consents  to  the  discharge  —  as  when 
he  has  knowledge  of  a  sufficient  objection  and  does  not  plead  it  ■ —  the  discharge 
being  by  operation  of  law  only,  the  liability  of  the  surety  remains.-'* 

e.  Whether  discharged  co-debtor  is  a  necessary  party. —  If  one  of  two  or 
more  joint  debtors  is  discharged,  and  suit  is  brought  on  the  joint  debt,  it 

1.  Meyer  v.  Dewey,  103  TJ.  S.  301 ;  Stephen-  5.  Lewis  v.  U.  S.,  92  U.  S.  618,  23  L.  Ed. 
son  V.  Bird,  168  Ala.  363,  422,  25  Am.  B.  E.  513;  In  re  Levy,  Fed.  C?as\  8,297;  Payne  v. 
909,  S3  So.  92,  93;  Holland  v.  Cunliff,  96  Albe,  7  Bush  (Ky.),  244;  Linn  v.  Hamilton, 
Mo.  App.  67,  10  Am.  B.  R.  71,  69  S.  W.  737 ;  34  N.  J.  306. 

First  Nat.  Bank  of  Portal  v.  Lee   (N.  Dak.  6.  See   Cent.   Dig.,  Vol.   6,   "Bankruptcy," 

Sup.   Ct.),  25  N.   Dak.   197,  34   Am.   B.   R.  §§   782-786. 

555,  141  N.  W.  716.  7.  Matter   of   Benedict    (Ref.,  N.   Y.),    18 

The  rights  of  a  creditor  against  third  par-  Am.  B.  R.  604,  holding  that  an  indorser  of 

ties    liable    jointly    with  ,  the    bankrupt    or  a  note  made  by  the  bankrupt  would  be  dis- 

secondarily  for  him  are  not  impaired  by  the  charged     under     such     circumstances.       For 

bankrupt's    adjudication    nor    by    the   bank-  cases   under    present    law,    see    Am.    Bankr. 

rupt'B   discharge.      Polk   v.    Stephens    (Ark.  Dig.,  §§   1137-1145. 

Sup.  Ct.),  118  Ark.  438,  35  Am.  B.  R.  186,  8.  In  re  De  Long  (Ref.,  NY)    1  Am   B 

176  S.  W.  689.  R.  66;  Penny  v.  Taylor,  Fed.  Cas.  10,957. 

2.  Mason  v.  Bancroft,   1  Abb.  N.  C.  415;  9.  Matter    of    Benedict    (Ref      N     Y  1    18 
Ex  parte  Jacotos,  44  L.  J.  B.  34.     See  An-  Am.    B.   R.    604.                             '       '       "'    * 
thony  V.  Sturdivant,   174  Ala.  521,  27  Am.  10.  Murphy  v.  Nicholson  (N  J   Ct   of  Er 
B.  R.  356,  56  So.  571.  ,^  ^       ,^     ^   ,     „  &  App.),  87  N.  J.  L.  278,  34  Am.'  B.  R.  67o! 

3.  Compare    In    re    McDonald,    Fed.    Cas.  94  Atl.  62.                                                               • 
8,753;  Matter  of  Benedict   (Ref.,  N.  Y.),  18  11.  Olopton  v.  Spratt,  52  Miss    251 

Am.  B.  R.  604.  12.  See  Bankr.  Act,  §  57-i 

4   Brown  v.  Carr,  7  Bmg.  508;  Sigourney  13.  In  re  McDonald,  Fed.  Cas.  8,753;   Ex 

V.  Williams,  1  Grav.  623.  parte  Jacobs,  44  L   J   B    34  »"•'.   ^a 
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has  been  a  mooted  question  whether  the  discharged  joint  debtor  was  a  neces- 
sary party."  Since  he  can  unquestionably  be  made  a  party,  his  discharge 
being  only  available  in  bar,  the  safer  practice  is  to  join  him  as  a  defendant. 

II.    JOINT  DEBTS. 

a.  Of  partners. —  The  question  of  the  debts  of  partners  is  discussed  elsewhere , 
in  this  work.^°  The  words  of  the  section  express  the  rule  of  law  applicable 
to  discharges  granted  to  members  of  firms  as  distinguished  from  partnership 
discharges.  The  analogous  clause  of  the  former  law  was  held  to  imply  that 
an  individual  partuer  was  entitled  to  a  discharge  from  partnership  debts.^^ 
The  same  inference  follows  from  the  words  of  the  presrait  section." 

b.  Of  co-debtors. — ^A  like  rule  applies  here  as  where  two  parties  make  a 
note  jointly,  or  are  joint  obligors  on  a  bond.  But,  where  one  of  two  or  more 
joint  obligors  have  been  discharged,  the  others  cannot,  it  seems,  insist  on  con- 
tribution, though  this  doctrine  may  well  be  questioned.-^* 

III.    SURETY  DEBTS. 

a.  Of  indorseis. —  Under  the  principle  stated,  the  discharge  of  the  maker 
of  a  note  does  not  affect  the  indorser  in  any  way;  the  h.older  may  proceed 
and  collect  the  entire  debt  from  him.^®  Familiar  principles,  however, 
exonerate  the  indorser  of  a  demand  note,  the  holder  of  which  is  guilty  of  undue 
laches  in  presentment;^"  or  the  indorser  of  an  accommodation  note,  where 
the  holder,  becoming  bankrupt,  afeciepts  payments  under  a  composition  agree- 
ment without  consent  of  the  indprser.^-^ 

b.  Of  obligors  on  bonds. —  The  rule  as  to  the  obligors  of  bonds  is  the  same. 
The  obligor  continues  liable  though  the  principal  or  a  co-obligor  be  dis- 
charged.^   This  is  peculiarly  so  where  the  bond  runs  to  the  people,  bankruptcy 

14.  Camp  V.  Gifford,  7  Hill,  169.  Contra:  E.  898,  128  N.  W.  774;  Abendroth  v.  Van 
Jenks  V.  Opp.,  43  Ind.  108;  Dorn  v.  O'Neale,  Dolsen,  131  U.  S.  66;  In  re  Stevens,  Fed. 
6  Nev.  155.  -     Oas.   13,393;    In  re  De  Long    (Kef.,  N/Y.), 

15.  See  under  §§  5  and  17  of  this  work.  1   Am.  B.  R.  66.     See  Am.  Bankr.  Dig.   §§ 
IG.  In  re  Downing,  Fed.  Cas.  4,044.     See       1138,  1142. 

also,  for  effect  of  English  discharge  on  in-  Upon  the  dissolution  of  a  corporation  the 

dividual  liability.  Ex  parte  Hammond,  L.  iE.,      bankruptcy  of  the  defendant  does  not  dis- 

16  Bq.  614.  charge   the   surety    in   the   dissolving   bond. 

17.  Deaf  and  Dumb  Institute  v.  Crockett,  National  Surety  Co.  v.  Medlock  (Ct.  of  App., 
117  N.  Y.  App.  Div.  269,  102  N.  Y.  Supp.  412,      Ga.),  2  Ga.  App.  665,  19  Am.  B.  E.  654,  58  S. 

17  Am.  B.  E.  233,  Compare  under  §  5,  ante.      E.   1131. 

18.  Tobias  v.  Rogers,  13  N.  Y.  59.  But  Guarantor  of  lease. —  A  guarantor  of  the 
compare  Miller  v.  Gillespie,  59  Mo.  220.  payment  of  the  rent  reserved  in  a  lease  is 

19.  National  Bank  of  South  Eeading,  v.  not  discharged  by  the  bankruptcy  of  the 
Sawyer,  3  N.  B.  N.  Eep.  226;  Smith:  v^  tenant.  Witthaus  v.  Zimmerman,  91  N.  Y. 
Wheeler,  55  N.  Y.  App.  Div.  170,  66  N,  Y.  App.  .Div.  202,  11  Am.  B.  E.  314,  86  N.  Y. 
Supp.  780;  King  v.  Central  Bank,  6  G&.  257;  Supp.  3 IS. 

Tieman  Bxrs.  v.  Woodruff,  5 -McLean,  350;  Appeal  bond. —  Where  the  defendant  in  an 

Guild  v.  Butler,  16  N.  B.  E,  347;  In  re  Cur-  attachment    suit   files    a    petition  in   bank- 

tis,  109  La.  171,  9  Am.  B.  E.  286,  33  So.  125.  ruptcy  and  is  finally  discharged,  his  surety 

Staufler,    Etc.,    Co.    v.    Abington   Co.    (Snip.  on  an  appeal  bond  in  such  an  attachment 

Ct.,  La.),  131   La.   715,  32  Am.   B.  R.   120,  suit  is  not  discharged  thereby;    and   while 

60  So.  202.  *  a  judgment  may  issue  against  the  bankrupt 

20.  In  re  Crawford,  Fed.  Cas.  3,364.  accompanied  by  a  perpetual  stay  of  execu- 

21.  Matter  of  Benedict  (Ref.,  N.  Y.),  18  tiori,  the  surety  may  be  compelled  to  answer 
Am.  B.  R.  604.  See  also  Easton  Furniture  according  to  the  terms  of  his  obligation. 
Co.  V.  Caminez  (N.  Y.  App.  Div.),  146  HT.  Y.  Brown  &  Brown  Coal  Co.  v.  Antezak  (Sup. 
App.  Div.  436,  27  Am.  B.  R,  29,  131  N.  Y.  Ct.,  Mich.),  164  Mich.  110,  25  Am.  B.  E. 
Supp.  157.  898,  128  N.  W,  774. 

22.  Brown  &  Brown  Coal  Co.  v.  Antezak  Effect  on  liability  of  surety  on  bond. — The 
(Sup.  Ct.  Mich.),  164  Mich.  110,  25  Am.  B.  ordinary  rule  that  the  release  of  a  principal 
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not,  as  a  rule,  affecting  sucli  liabilities.^^  A  discharge  of  a  principal  on  a  bond 
jgiven  to  secure  his  faithful  performance  of  a  building  contract,  broken  prior 
to  his  bankruptcy,  releases  him  from  his  express  obligation  to  insienmify ,  his 
surety  on  such  bond  in  case  of  loss.  If  the  surety. pays  the  loss  he  is  subrogated 
to  the  rights  of  the  creditor  for  the  protection  of  whom  the  bond  was  given.^ 
c.  Attachment  bonds. —  Under  the  former  law,  the  decisions  on  this  point 
whether  a  surety  on  an  attachment  bond  is  released  by  the  bankruptcy  of  the 
principal  were  about  equally  divided.^^  Such  bonds  being  as  a  rule  con- 
ditioned to  pay  a  sum  of  money  if  the  suit  should  go  against  the  principal, 
the  liability  could  not  arise  until  the  judgment  was  granted.  The  bank- 
ruptcy intervening,  the  principal  could  thus  stay  the  entry  of  the  judgment, 
and  later  plead  his  discharge  in  bar,  and  the  liability  of  the  sureties  thus 
would  never  accrue.  In  these  circumstances,  the  New  York  rule,  resting  on  - 
the  doctrine  that  the  law  of  1867  did  not  dissolve  the  lien  of  the  attachment 
and  that  the  bond  was  a  substituted  security,  held  that  the  plaintiff  should  be 
allowed  to  proceed  to  judgment,  which,  if  granted,  fixed  the  liability  of  the 
sureties.^®  The  rule  under  the  present  bankruptcy  act  is  the  same  in  'New 
York  and  other  States  and  the  creditor  is  entitled  to  a  special  judgment 
against  the  bankrupt,  execution  not  to  be  issued  thereon,  as  a  basis  for  the 
future  action  against  the  surety.  And  this  is  so  though  the  attachment  was 
issued  within  four  months  of  the  adjudication.^^  On  the  other  hand  a  rule 
was  adopted  in  Massachusetts  denying  the  fiction  of  substituted  security  and 
holding  that  such  a  bond  was  a  mere  personal  liability  which  did  not  accrue 


debtor  likewise  releases  the  surety  relates  to 
a  release  by  the  voluntary  action  of  the  cred- 
itor, and  does  hot  apply  to  a  release  or  dis- 
charge by  opel-ation  of  law  as  in  bankruptcy. 
Failor  v.  Wehe  (Kan;  Sup.  Ct.),  37  Am. 
B.  R.  311,  158  Pac.  74. 

Surety  on  injunction  bond. —  Where  the 
liability  of  a  principal  and  surety  on  an  in- 
junction bond  is  joint'  and  several,  and  the 
liability  of  the  surety  does  not  depend  upon 
the  rendition  of  a  judgment  against  the 
principal,  a  discharge  in  bankruptcy  of  the 
principal  does  not  release  the  surety  from 
liability.  Martin  Furniture  Co.  v.  Massey 
(Tenn.  Sup.  Ot.),  37  Am.  B.  R.  380,  186 
S.  W.  451. 

23.  U.  S.  V.  Knight,  14  Pet.  315,  10  L.  ed. 
301 ;  V.  S.  V.  Herron,  20  Wall.  251,  22  L.  ed. 
275;  Rice  v.  Murphy,  109  Me.  101,  32  Am; 
B.  R.  665,  82  Atl.  842,  ■ 

Stay  of  discharge  pending  enforcement  of 
rights  against  garnishees  and  sureties  on 
garnishment  bond,  see  In  re  Maher  (D,  C, 
G-a.),  22  Am.  B.  R.  290,  169  Fed.  997. 

24.  Williams  v.  United  States  Fidelity 
and  Guaranty  Co.,  236  U.  S.  549,  34  Am. 
B.  R,  181,  59  L.  ed.  713,  revg.  11  Ga.  App. 
635,  28  Am.  B.  R.  802,  75  S.  E.  1067. 

25.  See  Holyoke  v.  Adams,  1  Hun  (N.  Y.), 
223,  and  other  cases,  post. 

26.  McOombs  v.  Allen,  18  Hun  (N.  Y.), 
190;  affd.  82  N.  Y.  -114.  See  also  In  re  Al- 
brecht,  'Fed.  Cas.  145;  ZoUer  v.  Janvrin,  49 
N.  H.   114. 

27.  In  re  Maaget  (D.  C,  N.  Y.),  23  Am. 
B.  R.  14,  173  Fed.  232;  Schunack  v.  Art 
Novelty  Co.   (Sup.  Ct.,  'Ot.),  84  Conn.  331, 


26  Am.  B.  R.   731,   80  Atl.   290.     See  Am. 
Bankr.  Dig.  §  1144. 

Special  judgment  against  bankrupt  and 
action  against  surety. —  In  U.  S.  Wind  En- 
gine &  Pump  Co.  V.  North  Pennsylvania 
Iron  Co.,  227  Pa.  St.  262,  75  Atl.  1094,  in 
considering  the  question,  "  Is  there  anything 
in  the  law  or  pratice  of  Pennsylvania  to  pre- 
vent or  discountenance  a  special  'judgment 
against  one  discharged  in  bankruptcy?  "  the 
court  said:  "The  appellee  has  secured  its 
discharge,  and  its  personal  liability  is  gone; 
but  that  does  not  constitute  any  reason  why 
a  judgment  against  it  should  not  be  entered 
for  the  special  purpose  of  fixing  and  enforc- 
ing the  liability  of  the  surety.  The  surety- 
took  the  risk  of  appellee's  insolvency,  a  risk 
that  the  appellant  was  supposedly  protected 
against  by  the  very  bond  in  question.  So  it 
would  be  most  unfair,  to  allow  the  substi- 
tution of  the-  bond  for  the  goods  attached, 
and  then  to  deny  the  formal  relief  necessary 
m  order  to  enforce  its  terms  against  the 
sr.rety.  There  is  nothing  in  our  laws  or 
practice  or  in  the  announced  public  policy 
of  the  State  to  require  such  a  ruling."  See 
also  In  re  Marshall  Pa()er  Co.  ( C.  C  A  1st 
•Oir.),  4  Am.  B.  R.  468,  102  fed.  872,  43 
C.  C.  A.  38;  Holyoke  v.  Adams,  59  NY. 
233;  Brown  v.  Antezak  (Mich.),  164  Mich 
110,  25  Am.  B.  R.  898,  128  N.  W.  774-  Ken- 
dnck  &  Roberts  v.  Warren  Bros.,  lib  Md 
47,  72,  72  Atl.  461. 

Sureties  on  attachment  bonds.— Where  in 
a  suit  in  attachment  a  claimant  of  the  protj- 
erty  attached  gives  bond  with  sureties  and 
takes  possession  of  the  property,  a  discharge 


§16.] 


Attachment  Bonds. 


419 


until  judgment  in  the  principal  action,  ty  allowing  a  stay  or  a  plea  in  bar, 
relieved  the  sureties.^*  The  latter  seems  to  have  been  the  view  of  the  Supreme 
Court,  though  its  decision  is  not  authoritative.^®  This  latter  view  was  adopted 
in  a  recent  decision  in  Maryland  where  the  attachment  was  granted  within 
four  months  of  the  adjudication,^"  and  in  Louisiana  it  has  been  held,  where 
the  property  of  the  debtor  was  attached  and  released  on  bond  less  than  four 
months  before  he  was  adjudged  a  bankrupt^  and  the  debtor  was  discharged, 
that  the  surety  on  the  bond  was  released  from  all  liability .^^  A^  similar  result 
has  been  reached  in  reference  to  a  bond  ^ven  to  discharge  a  garnishment  iii 
an  action  against  the  bankrupt  upon  a  claim  provable  in  bankruptcy  at  the 
time  of  his  discharge,  commenced  within  the  four  months'  period  and  pending 
at  the  time  of  his  discharge.^^  In  such  case  the  surety  is  relieved,  not  because 
of  the  discharge  of  the  bankrupt,  but  because  the  lien  acquired  by  the  garnish- 


in  bankruptcy  of  the  claimant  before  trial 
of  the  suit  does  not  release  him  and  his 
sureties  on  the  bond.  Sanderson  v.  Buckley 
(Miss.  Sup.  Ot.),  37  Am.  B.  E.  379,  72  So. 
148. 

Where  a  suit  has  been  commenced  more 
than  four  months  prior  to  the  bankruptcy  of 
defendant  by  attachment  of  defendant's  per- 
sonal property,  which  attachment  was  dis- 
charged upon  the  giving  of  a  bond  condi- 
tioned for  the  payment  of  any  judgment  that 
might  be  recovered,  defendant's  discharge  in 
bankruptcy,  duly  pleaded  by  him,  is  not  a 
bar  to  the  prosecution  of  the  suit  to  judg- 
ment, although  a  judgment  therein  could  not 
be  enforced  against  defendant  and  the  only 
effect  thereof  would  be  to  enable  plaintiff 
to  charge  the  sureties  on  the  attachment 
bond.  In  such  case  the  court  can  render  a 
special  judgment,  with  a  perpetual  stay  of 
execution  against  defendant,  _.f or  the  purpose 
of  enabling  the  plaintiff  to  bring  suit  against 
the  sureties  on  the  attachnient  bond.  B'ut- 
•terick  Pub.  Co.  v.  Bowen  Co.  (R.  I.  Sup. 
Ct.),  33  E.  I.  40,  26  Am.  B.  E.  718,  80  Atl! 
277. 

28.  Hamilton  v.  Bryant,  114  Mass.  543; 
Braley  v.  Boomer,  116  Mass.  527;  Johnson 
V.  Collins,  117  Miass.  343.  Although  under 
a  subsequent  Massachusetts  statute  a  special 
judgment  is  authorized  whioh  seems  to 
change  the  rule  laid  down  in  the  preceding 
cases.  Eosenthal  V.  Nove,  175  Mass.  559,  56 
N.  E.  884. 

29.  Wolf  V.  Stix,  90  U.  S.  1,  23  L.  ed.  146; 
Hill  V.  Harding,  107  U.  S.  631,  27  L.  ed.  493, 
is  a  case  where  the  attachment  was  before 
the  interSieted  period. 

30.  'Crook-Homer  Co.  v.  Gilpin  (Md.  Ct. 
orApp.),  112  Md.  1,  23  Am.  B.  R.  350,  75 
Atl.   1049. 

The  distinction  between  the  two  views  is 
explained  in  gchunack  v.  Art  Metal  Novelty 
Co.  (Sup.  Ct.,  Ct.),  84  Conn.  331,  26  Am. 
B.  E.  731,  80  Atl.  290,  as  follows:  "In  New 
York  the  attachment  is  regarded  as  not  only 
non-existent,  but  as  possessing  no  other  im- 
portance in  the  situation  than  as  if  it  had 
never  existed.  The  Maryland  court,  on  the 
contrary,  discovers  such  a  relation  between 


'the  bond  and  the  attachment  by  virtue  of 
the  office  of  the  former  under  the  statute, 
and  of  its  compulsory  substitution  for  the 
attachment  by  the  operation  of  the  ma- 
chinery of  the  law,  set  in  motion  as  a  stat- 
utory incident  of  the  attachment,  as  to  en- 
title the  bond  to  be  regarded  in. the  eye  of  the 
law  as  dependent  for  its  life  and  efficiency 
up(»i  the  life  and  efficiency  of  the  attach- 
ment." 

31.  Windisch-Muhlhauser  Brewing  .  Co.  v. 
Simms  (Sup.  Ct.,  La.),  129  La.  134,  26  Am. 
B.  E.  714,  55  La.  739,  in  which  the  court 
said:  "Section  16  of  the  Bankruptcy  Act 
of  1898  merely  recognizes  this  general  rule 
of  law.  Section  67-f  of  the  same  statute, 
however,  strikes  with  nullity  all  levies,  at- 
tachments, or  liens  obtained  through  l^al 
proceedings  against  an  insolvent  at  any  time  v 
within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  in  case  he  is  adjudged 
a  bankrupt.  -  It  is  difficult  to  conceive  how 
attachment  proceedings  thus  pronounced  null 
and'  void  can  pToduce'  any  legal  effect.  The 
attachment  being  dissolved  by  operation  of- 
the  statute,  nothing  is  left  but  a  suit  in  per- 
sonam which  is  stayed .  by  the  pendency  of 
the  bankruptcy  proceedings.  In  such  a  case, 
ther  subsequent  discharge  of  the  debtor  ex- 
tinguishes the  obligation  on  which  the  suit 
was  based,  and  renders  it  legally  impossible 
for  the  creditor  to  recover  judgment  against 
his  former  debtor;  Where  an  attachment  is  ' 
released  on  bond,  the  condition  is  that  the 
defendant  will  satisfy  such  judgment,  to  the 
value  of  the  property  attached,  as  may  be 
rendered  against  him  in  the  pending  suit. 
C.  P.  art.  259.  No  proceeding  can  be  had 
against  the  surety  oh  such  a  bond  until  after 
the  judgment  has  been  rendered  against  the 
defendant,  and  execution  issued  thereon,  and 
a  return  of  nulla  bona  made  by  the  sheriff. 
Id.  Where  no  judgment  can  be  rendered 
and  executed  against  the  defendant  in  at- 
tachment, the  statutory  liability  of  the 
surety  on  the  release  bond  can  never  arise." 
32.  Klipstein  v.  Allen  Miles  Co.  (C.  C.  A., 
5th  Cir.),  14  Am.  B.  E.  15,  136  Fed.  385, 
approved  in  In  re  Mercedes  Import  Co.  (D. 
C,  N.  Y.),  20  Am.  B.  E.  648.       ' 
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jnent  is  avoided  by  the  bankruptcy  proceedings,  which  destroyed  the  remedy 
by  which  a  judgment  can  be  recovered  against  the  bankrupt.^"'' 

d.  Appeal,  replevin,  and  jail  bonds. —  If  the  law  of  the  State  does  not  permit 
the  discharge  to  be  pleaded  in  the  appellate  court,  the  discharge  of  the  prin- 
cipal does  not  relieve  the  surety  of  an  appeal  bond.  If  it  may  be  pleaded  in 
such  court,  no  final  judgment  being  possible  against  the  principal,  the  surety 
is  relieved.^*  Keplevin  bonds  being  merely  for  the  return, of  a  chattel  in  kind 
or  value,  and  'the  trustee  having  succeeded  to  the  bankrupt's  interest,  the  dis- 
charge cannot  be  pleaded  in  bar ;  the  liability  of  the  surety  may  thus  ultimately 
be  fixed,  and  the  discharge  does  not  release  it.^^  In  bail  bonds,  the  rule  is  well 
settled  that,  if  there  has  been  no  breach  of  the  conditions  before  discharge 
granted,  the  sureties  will  be  released,  but,  if  there  has,  then  a  liability  has 
accrued  which  may  still  be  enforced  pro  tanto  against  them.^®  A  like  doctrine 
saves  to  those  'interested  the  liabilities  of  sureties  on  administrator's  and 
guardian's  bonds,  and  the  like.*^  It  is  thought,  however,  that  a  court  of  bank- 
ruptcy will  stay  proceedings  in  most  of  the  suits  in  which  any  of  the  bonds 
mentioned  in  this  paragraph  have  been  given,  at  least  until  the  creditor  has 
had  reasonable  opportunity  to  ascertain  and  collect  his  dividend;  this  that  he 
may  apply  the  same  in  reduction  of  the  amount  due  from  the  sureties  before 
entering  up  judgment  against  them.^® 

e.  Of  directors  of  corporations. —  Directors  are  sureties  in  a  qualified  sense 
only.  Being  such,  they  are,  however,  within  the  intendment  of  this  section 
of  the  law,  and  are  not  released  by  the  discharge  of  their  corporation  from 
any  liability  to  its  creditors  given  by  law.^* 

33.  Klipstein  v.  Allen  Miles  Co.  (C.  C.  A.,  does  not  bar  an  action  against  the  surety  on 
5th  Cir.),  14  Am.  B.  E.  15,  136  Fed.  385.  the  appeal  bond.    Failor  v.  Wehe  (Kan.  Sup. 

34.  Knapp    v.    Anderson,    71    N.    Y.    466;       Ct.),  37  Am.  B.  K.  3il,  158  Pae.  74. 

Flagg  V.  Tyler,  6  Mass.  32;  Hall  v.  Fowler,  35.  Flagg  v.  Tyler,  6  Mass.  32.     Compare 

6  Hill,  630;   Odell  v.  Wootten,  38   Ga.  225.  also  Pinkard  v.  Willis,  24  Tex.  'Civ.  App.  69, 

And  see  Goyer  Co.  v.   Jones,   79  Misc.   253,  57  S.  W.  891. 

8  Am.  B.  R.  437,  30  So.  651.    See  Am.  Bankr.  36.  Olcott  v.  Lilly,  4  Johns.   (N.  Y.),  409; 

Dig.  §   1145.  Richardson  v.  Mclntyre,  4  Wash.  C.  C.  412; 

Discharge   pendiiig   appeal. —  Where   pend-  Bennett- v.   Alexander,    1    Cranch.C.   C.   90;. 

ing  an  appeal  from  a  judgment  of  a  justice's  Claflin  v.   Coogan,  48  N.  H.  411. 

court    against    hiin,    the    defendant    is  ■  dis-  37.  Miller  v.  GiUespie,  59  Mo.  220 ;  Jones 

charged   in   bankruptcy,    and   he   pleads   his  v.  Knox,  8  N.  B.  R.  559;  Reitz  v.  Peopl%  16 

discharge  in  the  higher  court,  and  judgment  N.  B.  R.   10;   Jones  v.  Russell,  44  Ga.  460. 

is  then  rendered  in  his  favor,  the  surety  upon  But  see  Mayor  v.  Walker,  11  N.  B.  R.  478. 

the    appeal    bond    conditioned    to    pay.    such  Compare  also  Baer  v.  Grell    (Mun.   Ct.    N. 

judgment  as  may  be  rendered  against  the  de-  Y. ) ,  6  Am.  B.  R.  428 ;  Goding  v.  Rosenthal^ 

fendant  is  not  liable.     Goyer  Co.  y.  Jones,  180  Mass.  43,  61  N.  E.  222. 

■  79  Miss.  253,  8  Am.  B.  R.  437,  30  So.  651.  Action  for  escape.— The  fact  that  since  the 

Compare  Bailey  v,  Reeves   (Sup.  Ct.  Miss.)  commencement  of  an  action  against  a  sheriff 

102  .Miss.  438,  28  Am.  B.  R.  850,  59  So.  800.  for  the  escape  of  a  judgment  debtor,  arrested 

A  surety  on  an  appeal  bond  is  liable  thereon,  upon  a  body  execution,  the  debtor  has  been 

although  his   principal,   the  judgment  debtor,  discharged  in  bankruptcy  is  no  defense   Baer 

was  relieved  from  the  payment  of  the  judg-  v.  Grell  (Mun.  Ct.,  N.  Y.),  6  Am.  B.  R   428 

ment  by  his  discharge  in  bankruptcy.    Where  38.  In  re  Martin   (D.  C.,'  N.  Y.)    5  Am.  b! 

a  statutory  bond  is  given  in  an  appeal  to  the  E.  423,  105  Fed.  753.                ■      •   >            ■     • 

District   Court  from   a  judgment   of   a  city  59.  In    re    Marshall  'Paper    Co      (DC 

court   (Kans.  Gen.  St.  1909,  §§  6488,  6493),  Mass.,  2  Am.  B.  R.  653,  95  Fed.  419;  s.  c'.', 

and    the   appeal   is   dismissed   for   want    of  on  appeal,  4  Am.  B.  R.  468,  '102  Fed    872! 

prosecution,  the  subsequent  discharge  of  the  Compare   §   4-b   as   amended  by  the   act  of 

appellants  by  virtue  of  the  Bankruptcy  Act  1903. 


SECTION     SEVENTEEN, 


DEBTS  NOT  AFFECTED  BY  A  DISCHARGE. 

§  17.  Debts  not  Affected  by  a  Discharge. — a  A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts,  except 
such  as  (1)  are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district,  or  municipality  in  which  he  resides;  (2)  are^  liabilities* 
for^  obtaining  property  by  false  pretenses  or  false  representations, 
or  for  wilful  and  malicious  injuries  to  the  person  or  property  of 
another,  or  for  alimony  due  or  to  become  due,  or  for  maintenance  or 
support  of  wife  or  child,  or  for  seduction  of  an  unmarried  female,  or 
for  breach  of  promise  of  marriage  accompanied  by  seduction  or 
for  criminal  conversation;*  (3)  have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge  of  the 
proceedings  in  bankruptcy;  or  (4)  were  created  by  his  fraud,  embezzle- 
ment, misappropriation,  or  defalcation  while  acting  as  an  officer  or  in 
any  fiduciary  capacity. 


Analogous  provisions:  In  IT.  S.:  As  to  discharge  beiiig  a  release,  Act  of  1867,  §  34,  B.  S., 
§  5119;  Act  of  1841,  §  4;  Act  of,  1800,  §  34;  As  to  debts  not  affected  by  a  discharge. 
Act  of  1867,  i  33,  R.  S.,  §  5117;  Act  of  1841,  §  1;  As  to  effect  on  taxes,  Act  of  1867, 
§  28,  K.  S.,  I  5101 ;  Act  of  1800,  §  62. 
In  Eng.:  As  to  discharge  being  a  release.  Act  of  1883,  §  30(2);  As  to  debts  not 
affected  by  a  discharge.  Act  of  1883,  §  30(1)  ;  Act  of  1890,  §  10. 
Cross-references:     To  the  law:     Duty  of  bankrupt  to  schedule  debts,  §  7-a(8). 

Composition,  not  to   be  confirmed   if  bankrupt  guilty  of  acts  barring   discharge, 

§  12-d. 
Setting  aside  composition  for  fraud,  §  13. 
Discharge,  when  granted,  §  14-b. 
Revocation  of  discharge  for  fraud,  §  15. 
Offenses  under  the  bankruptcy  act,  §  29-b. 
Proof  and  allowance  of  claims,  §  63. 
Taxes  to  be  paid,  §  64-a. 

1.  Here    the    words    "  judgments    in    a,c-  2.  Here    the    words    "  frauds,    or "    were 

tions,"    iu  the   original    law   were    stricken      stricken  out  by  the  amendatory  act  of  1903. 
out  by  the  amendatory  act  of  1903  and  the 
word   "  liabilities  "   substituted  therefor. 


*  Amendments  of   1903   in  italics,  except  that  the  words  "or   for  breach   of  promise  of 
marriage  accompanied  by  seduction,"  were  inserted  by  amendment  of  1917,  approved  March 

^'  ''''■  [421]   ^ 
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SYNOPSIS   OP   SECTION. 
DEBTS    NOT    AFFECTED   BY    A  DISCHARGE. 

I.  Comparative  Legislation  and  Scope  of  Section,  423. 

a.  Excepted  debts  in  England,  423. 

b.  Under  our  law  of  1867,  423. 

c.  (Scope  of  section',  423. 

(1)  In  general,  423. 

(2)  Proof  op  non-dis  chargeable  debt,  424. 

d.  Determining  effect  of  discharge,  424. 
II.  What  Debts  Are  Dischargeable,  425. 

a.  Provable  debts,  425. 

(1)  In  general,  425. 

(2)  Debts  susceptible  of  proof,  but  disallowed,  425. 

(3)  Judgment  debts,  426. 

(4)  Fines,  penalties  and  debts  due  government,  426. 

b.  As  dependent  on  the  person  claiming,  427. 

c.  As  dependent  on  the  nature  of  the  liability,  427. 

(1)  Liability  for  torts,  427. 

(I)  In  general,  427. 
(II)  Effect  of  amendment  of  1903,  427. 
(Ill)  Liabilities  which  are  dischargeable,  428. 

(2)  Liabilities,  for  conversion,  428. 

(3)  Liabilities  for  breach  of  promise  of  marriage,  430. 

(4)  Support  of  wife  and  children,  430. 

(5)  Liability  of  factor,  431. 

(6)  Liability  of  stockholders,  directors,  and  partners,  431. 
III.  Debts  Not  Dischargeable,  431. 

a.  Taxes,  431. 

b.  Ldabilities  for  certain  specified  acts,  432. 

(1)  In  general,  432. 

(2)  Effect  of  amendment  of  1903,  432. 

(3)  Liabilities  for  fraud,  432. 

(4)  Property   obtained   by   false   pretenses   or   false   repre- 

sentations, 434. 

(5)  Wilful  and  malicious  injuries  to  the  person  or  property 

of  another,  436. 
(I)  In  general,  436. 
(II)  Wilful  and  malicious,  436. 
(Ill)  Judgments  for  personal  injuries,  438. 

(6)  Alimony  due  or  to  become  due,  438. 

(7)  Maintenance  or  support  of  wife  or  child,  439. 

(8)  Seduction  of  an  unmarried  female,  440. 

(9)  Criminal  conversation,  440. 

(10)  Other  wilful  and  malicious  injuries,  440. 


§  17.]  Scope  of  Section.  423 

m.  Debts  Not  Dischargeable — Continued. 

c.  Debts  not  scheduled,  441. 

(1)  In  GENEaiL,  441. 

(2)  Name  and  address  of  creditob,  441. 

(3)  Notice  or  knowledge;  proof,  443. 

d.  Fiduciary  debts,  444. 

(1)  In  general,  444. 

(2)  Construction  op  words  "  while  acting  as  an  officer  or 

IN  ant  fiduciary  capacity,"  445. 

(3)  Who  are  fiduciary  debtors,  445. 
IV.  Pleading  Discharge,  448. 

a.  In  general,  M8. 
h.  As  dependent  on  time,  448. 
V.  Revival  of  Discharged  Debt  by  New  Promise,  449. 


I.    COMPARATIVE  LEGISLATION  AND  SCOPE  OF  SECTION. 

a.  Excepted  debts  in  England.— The  English  act  of  1883  provided  broadly 
that  all  provable  debts  shall  be  released  by  the  discharge,  except,  in  sub- 
stance, (a)  a  recognizance,  or  (b)  any  debt  to  the  crown  or  for  an  offense 
or  any  liability  on  a  bail  bond  given  for  the  appearance  of  a  person  charged 
with  an  offense  against  a  statute  relating  to  the  public  revenues,  or  (c)  any 
debt  or  liability  incurred  by  means  of  fraud  or  fraudulent  breach  of  trust. 
The  amendatory  act  of  1890  excepted  also  any  liability  undier  a  judgment 
for  seduction,  support,  or  criminal  conversation.  Save  in  its  silence  as  to 
debts  not  scheduled,  therefore,  the  English  statute  is  Hot  materially  different 
from  ours.  Useful  precedents  will  be  found  in  the  reported  cases  Under  the 
English  law.,* 

b.  Under  our  law  of  1867. —  The  differences  between  the  analogous  clause 
in  the  former  law  and  that  now  under  discussion  will  appear  in  subsequent 
paragraphs.  The  effect  of  a  discharge  on  the  liability  of  co-debtors  has 
been  considered  in  the  previous  section.  Aside  froin  this,  the  former  law* 
excepted  from  the  discharge  only  (a)  fraudulent  debts  and  (b)  fiduciary 
debts.  Fiduciary  debts  only  were  excepted  by  the  law  of  1841,  though  a 
discharge  could  be  impeached  for  fraud  or  wilful  concealment  of  property 
wherever  pleaded.^  There  were  no  excepted  classes,  save  debts  to  the  United 
States,  recognized  by  the  law  of  1800.®  The  tendency  is  clearly  to  increase 
the  exceptions ;  this  tendency  keeping  pace  with  the  Avidening  out  of  the  mean- 
ing of  the  word  "  debt."  In  both  these  directions,  the  present  law,  as  amended 
in  1903,  has  gone  further  than  any  other  bankruptcy  law. 

c.  Scope  of  section. —  (1)  Iisr  general. — This  section  and  section  fourteen 
on  "  Discharges,"  and  section  sixty-three,  on  "  Provable  Debts,"  should  be 
read  together.''     There  are  no  ambiguous  or  doubtful  words  or  phrases  in 

3.  See  Baldwin  on  Bankruptcy  (8th  ed.),  7.  Crawford  v.  Burke,  19'5  U.  S.  176,  12 
pp.  608-612,  and  cases  cited.  Am.  B.  E.  659,  49  L.  ed.  147 ;  Katzenstein  v. 

4.  Act  of  1867,  §  33,  R.  S.,  §  5,117.  Eeid,  Murdock.&  Co.    (Ct.  Civ.  A.,  Texas), 

5.  Act  of  1841,  §§  1,  4.  41   Tex.   Civ.  App.   106,   16  Am.  B.  R.   740, 

6.  Act  of  1800,  §  62.  91  S.  W.  360. 
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this  section,  nor  do  its  provisions,  when  naturally  and  fairly  read,  clash  in 
any  particular  with  those  of  §  63-a.  While  §  17  limits  the  exception  from 
the  operation  of  a  discharge  to  such  of  the  demands  or  liabilities  as  are 
"  provable  debts,"  §  63-a  limits  provability  to  the  classes  of  demands  or  lia- 
bilities therein  defined.®  In  view  of  the  well  known  purposes  of  the  bank- 
ruptcy law,  exceptions  to  the  operation  of  a  discharge  thereunder  should  be 
confined  to  those  plainly  expresse^d  therein.* 

(2)  Proof  of  non-dischaegeable  debt. —  The  effect  of  the  discharge 
is  declared  by  prescribing  that  only  provable  debts  shall  be  released,  and  then 
that  even  certain  provable  debts  shall  be  excepted.  It  follows,  therefore, 
that  dividends  may  be  paid  on  a  debt,  and  yet  it  be  not  affected  by  a  dis- 
charge. In  this  connection,  the  practitioner  should  also  bear  in  mind  the 
following  familiar  rules :  The  discharge  is  available  as  a  plea  in  bar  in  a 
suit  on  the  debt,  no  more;  and,  therefore,  does  not  affect  vested  liens  on 
the  bankrupt's  property.  Nor  is  it  material  whether  the  debt  was  proved;  if 
it  could  have  been  proved,  it  will  be  discharged.^'*  But,  the  present  law  con- 
taining no  provision  that  the  proving  of  a  debt  shall  constitute  a  waiver  of 
^ot£er  remedies,  the  creditor  loses  no  remedy  by  proving;  and,  unless  a  dis- 
charge is  granted  and  pleaded,  a  subsequent  suit  can  be  maintained. ^^ 

d.  Determining  effect  of  discharge. —  The  court  in  which  the  debt  is  pro- 
ceeded on  is  the  only  proper  forum  to  determine  whether  a  discharge  releases 
sudh  debt.^^  This  was  not  so  under  the  former  law.  Nor  have  the  courts 
under  the  present  law,  always  recognized  this  distinction  between  the  two 
stalutes.^^  Thus,  a  discharge  should  be  granted  even  if  the  only  debt  scheduled 
is  clearly  not  dischargeable."  But  the  Federal  courts  are  often  asked  to  pass 
upon  the  effect  of  discharges  not  yet  granted,  as  where  application  is  made  to 
stay  a  auit  on  a  debt  to  which,  it  is  claimed,  the  discharge  will  prove  a  bar. 
In  so  doing,  such  court  will  usually  determine  the  question  in  accordance  with- 
the  law  and  decisions  of  the  State  in  which  the  debt  originated,  though,  if 
that  law  conflicts  with  the  bankruptcy  law,  the  latter  will  control. ^^  Where 
the  bankrupt  is  sued  on  a  debt  existing  at  the  time  of  filing  the  petition,  the 
introduction  of  the  order  of  discharge  makes  out  a  prima  facie  defense,  the 
burden  then  being  cast  upon  the  plaintiff  to  show  that,  because  of  the  nature 
of  the  claim,  failure  to  give  notice  or  other  statutory  reason,  the  debt  sued 
on  was  by  law  excepted  from  the  operation  of  the  discharge.^®  If  the  debt 
has  been  reduced  to  judgment,  the  Federal  court,  while  not  bound  by  the 

8.  Matter   of   United   Button    Co.    (D.   C,  515,    92    Fed.    912;    In    re   Mussey    (D     C 
Del.),  15  Am.  B.  R.  390,  140  Fed.  495;  aflfd.  Mass.),  3  Am.  B.  R.  592,  99  Fed.  71,  holding 
17  Am.  B.  K.  565,  149  Fed.  48.  that  the  scope  of  a  bankruptcy  discharge  as 

9.  G-leason  v.  Shaw,  236  U.  S.  558,  34  Am.  affecting  debts  proved  in  a  prior  insolvency 

B.  R.  177,  159  L.  ed.  717,  afig.  28  Am.  B.  E.  proceeding  must  be  left  for  determination  to 
473,    196    I^ed.   359.  the  creditors'  suits  to  enforce  such  debts. 

10.  See  Itean  V.  Justices  (Sup.  Ct.,  Mass.),  13.  Compare  Audubon  v    Shufelt    181   U 
173  Mass.  453,  2  Am.  B.  K.  163,  53  N.  E.  893;  S.  575,  5  Am.  B.  R.  829,  45  L.  ed.  1009 

In  re  Stansfleld,  Fed.  Cas.  13,294;  Lamb  v.  14.  In  re  McCarthy    (DC     111  )     7   Am 

Brown,  Fed.  Cas.  8,011;   In  re  Kuffler    (D.  B.  R.  40,  111  Fed.  151-  In  re  Tinker  fD    c" 

C,  N.  Y.),  18  Am.  B.  R.  587,  153  Fed.  667.  N.  Y.),  3  Am.  B.  R.  580,  99  Fed.  79      Con' 

11.  Dingee    v.    Becker,    Fed.    Cas.    3,919;  tra:    In  re  Maples  (D.  C,  Mont.)    5  Am   B 
Whitney  v.  Crafts,  10  Mass.  23.  R.  426,  105  Fed.  919. 

12.  In  re  Blumberg  (D.  C.,  Tenn.),  1  Am.  15.  Woolsey  v.  Cade,  15  N   B   E   238 

B.  R.  633,  94  Fed.  476;  In  re  Rhutassel  (D.  18.  Kreitlein  v.   Fereer,  238  U    8    si     ^4 

C,  Iowa),  2  Am.  B.  R.  697,  96   Fed.  597;       Am.  B.  R.  862,  59  L.  Ed.  1184,  revK'52  Ind 
In  re  Thomas    (D.  C,  Iowa),  1  Am.  B.  R.      App.  199,  28  Am.  B.  R.  908,  97  N.  E.  819. 
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recitals  of  the  judgmeat,  will  usually  determine  the  nature  of  the  action  from 
the  record  of  the  State  court,"  and  stay  or  refuse  a  stay  accordingly.^* 


II.    WHAT  DEBTS  ARE  DISCHARGEABLE. 

a.  Provable  debts. —  (i)  In  GENEEAi. —  Only  provable  debts  are  discharge- 
able.^* If  the  debt  falls  within  the  category  of  provable  debts  enumerated  in 
§  63-a,  it  is  quite  as  clearly  covered  by  ,the  discharge,  unless  within  the  excepted 
classes.^"  .  An  unliquidated  claim,  which  might  have  been  liquidated  and 
proved  under  §  63-b,  is  discharged. ^^  A  surety  debt,  as  in  the  case  of  the  lia- 
bility of  the  bankrupt  on  a  bond  to  secure  the  performance  of  a  building  con- 
tract, is  discharged  as  to  the  bankrupt  principal  thereon,  and  the  surety  is 
subrogated  to  the  rights  of  the  creditor.^^  Since  only  provable  debts  are  dis- 
charged, none  post-dating  the  petition  in  bankruptcy  are  affected  by  the  dis- 
charge.** The  fact  that  the  debtor's  sole  purpose  in  going  into  bankruptcy  was 
to  discharge  a  particular  debt  will  not  affect  the  validity  of  the  discharge 
when  obtained.^  Keference  should  be  made  to  §  63a  and  the  cases  cited  there- 
under for  the  purpose  of  determining  whether  a  debt  is  dischargeable  as 
provable.  It  will  not  be  feasible  in  this  place  to  declare  more  than  a  few 
general  principles  in  respect  to  provable  debts. 

(2)  Debts  susceptible  of  peoof,  but, disallowed. — ^Provable  debts  here 
referred  to  are  not  necessarily  those  which  have  been  proved ;  debts  susceptible 
of  being  proved  under  the  act  are  included.*^  A  debt  which  is  disallowed 
because  without  foundation  is  not  therefore  non-provable.  The  court  may. 
determine  whether  an  alleged  claim  against  a  bankrupt's  estate  is  valid,  and  if 


17.  Knott  V.  Putnam  (D.  C,  Vt.),  6  Am. 
B.  R.  80,  107  Fed.  907,  and  many  ca.sea,' post, 
in  this  section.  Compare  Burnham  v.  Pid- 
cock,  58  N.  Y.  App.  Div.  273,  5  Am.  B.  H. 
590,  68  N.  Y.  Supp.  1007;  In  re  Bullis,  68 
App.  Div.  508,  7  Am.  B.  E.  238,  62  K  Y. 
Supp.  1047,  affd.  171  N.  Y.  689 ;  Barnes  Mfg. 
Co;  V.  Norden  (iSup.  Ct.,  N.  J.)',  67  N.  J. 
Law  493,  7  Am.  B.  R.  553,  51  Atl.  454;  Berry 
V.  Jackson  (Sup.  Ct.,  Ga.),  115  Ga.  196,  8 
Am.  B.  E.  485,  41  S.  E.  698;  In  re  Patterson, 
Fed.  Cas.  10,817;  In  re  Whitehouse,  Fed. 
Cas.  17,564;  Warner  v.  Cronkhite,  Fed.  Cas. 
17,180. 

18.  For  additional  discussion  of  effect  of 
discharge,  see  this  section,  post,  suWitle 
"  Pleading  Discharge." 

19.  See  Bankr.  Act,  §  63.  In  re  American 
Vacuum  Cleaner  Co.  (D.  C,  N.  J.),  26  Am. 
B.  E.  621,  192  Fed.  939.  For  interesting  case 
see  Graham  v.  Eichardson  (Sup.  Ct.,  Ga.), 
115  Ga.  1002,  8  Am'.  B.  R.  700,  42  S.  E.  374, 
holding  that  a  debt  contracted  for  the  pur- 
chase price  of  personalty  is  released,  there 
being  no  vendor's  lien. 

Provable  debts  will  be  discharged  es- 
pecially where  they  are  included  in  the 
present  schedules,  unless  excepted  from  the 
discharge  in  terms ;  that  is,  "  specifically " 
named  as  excepted.  In  re  Kuffler  (D;  C, 
N.  Y.),  19  Am.  B.  E.  181,  153  Fed.  667. 

20.  Tindle  v.  Birkett(Ci  App.,  N.  Y.),  15 
Am.  B.  E.  179,  183  N.  Y.  267,  affd.  205  U. 
S.  183,  18  Am.  B.  E.  121,  51  L.  ed.  762; 
Crawford  v.  Burke,  195  U.  S.   176,  12  Am. 


B.  R.  659,  666,  49  L.  ed.  147;  In  re  United 
Button  Co.  (D.  C,  Del.),  15  Am.  B.  R.  399, 
140  Fed.  495. 

21.  A  "provable  debt,"  as  used  in  section 
17  of  the  bankruptcy  act,  means  any  claim 
that  the  creditor  may  make  provable  through 
the  means  provided  by  section  e3-h.  In  re 
Hilton  (D.  C,  N.  Y.),  4  Aro.  B.  R.  774,  104 
Fed.  981. 

23.  Williams  et  al.  v.  U.  S.  Fidelity  Co., 
236  U.  S.  549,  34  Am.  B.  R.  181,  59  L.  Ed. 
713,  revg.  18  Am.  B.  R.  802. 

23.  In  re  Burka  (D.  C,  Mo.),  5  Am.  B. 
R.  12,  104  Fed.  326;  In  re  Marcus  (D.  C, 
Mass.),  5  Am.  B.  R.  19,  104  Fed.  331;  affd. 
s.  c,  5  Am.  B.  R.  365,  105  Fed.  907 ;  Ruhl- 
Koblegard  Co.  v.  Gillespie,  61  W.  Va.  554, 
22  Am.  B.  R.  643,  56  S.  E.  898. 

24.  Tiunegan  v.  Hall,  35  N.  Y.  Misc.  773, 
6  Am.  B.  R.  648,  72  N.  Y.  Supp.  347. 

25.  Wood  V.  Carr,  113  Ky.  303,  10  Am. 
B.  R.  577,  13  S.  W.  762;  Crawford  v.  Burke, 
195  U.  S.  176,  12  Am.  B.  R.  659,  666,  49  L. 
ed.  147,  where  the  court  said:  "Under. this 
section,  whether  the  discharge  of  the  de- 
fendants in  bankruptcy  shall  operate  as  a 
discharge  of  the  plaintiff's  debt,  it  not  hav- 
ing been  reduced  to  judgment,  depends  upon 
the  fact  whether  the  debt  was  '  provable ' 
under  the  Bankruptcy  Act,  that  is,  suscept- 
ible of  being  proved."  Tindle  v.  Birkett, 
205  U.  S.  183,  18  Am.  B.  R.  121,  51  L.  ed. 
762;  CTarke  v.  Rogers,  228  U.  S.  534,  30 
Am.  B.  R.  39,  46.  57  L.  ed.  953. 
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it  is  ascertained  that  there  iS;  no  basis  for  the  claim  it  may  be  disallowed,  but 
this  does  not  mean,  nepessarily,  thajt. the  claim  is  non-provable,  and  therefoire 
not  dischargeable.^*  It  has  been  held  that  a  discharge  will  not  be  granted  where 
the  only  claims  scheduled  by  the  bankrupt  are  disputed  aud  not  admitted  by 
him  to  be  debts,^''  but  a  claim  disputed  by  the  bankrupt  may  be'  provable,  and 
if  it  is  it  follows  by  operation  of  law,  regardless  of  the  action  of  the  bankrupt 
that  it  is  dischargeable.^^ 

(3)  Judgment  debts.— A  debt  scheduled  in  a  bankruptcy  under  a  former 
law,  but  kept"  alive  by  a  subsequent  judgment,  will,  because  provable,  be 
released.^*  This  includes  judgments ,  entered  prior  to  bankruptcy,  provided 
such  judgments  are  provable  and  not. subject  to  the  exceptions,  and  all  pro- 
ceedings thereunder  are  nullified.^"  A  claim  reduced  to  judgment  after  the 
commencement  of  the  bankruptcy  proceedings,  although  not  scheduled^ .  may 
be  discharged,  where  the  creditor  had  actual  notice  of  the  bankruptcy  proceed- 
ings in  time  to  file  and  prove  his  claim.^^ 

(4)  Fines,  penalties  and  debts  due  goveenment. —  Broad  and  ancient 
principles  also  exclude  obligations  to  the  State  or  sovereign,  and  this,  too, 
whether  specially  excepted ''by  the  law  or  not;  thus,  fines  imposed  as  penalties 
for  crimes,*^  the  obligation  of  the  father  of  a  bastard  child  to  support  it  and  pro- 


se. Lesser  v.  Gray,  236  U.  S.  70,  34  Am. 
B.  E.  8,  59  L.  ed.  471. 

27.  Matter  of  Gulick  (D.  C,  N.  Y.),  26 
Am.  B,  B.  632,  190  Fed.  52,  in  which  the 
court  says :  "  Two  of  the  claims  filed  in' 
this  case  appear  to  be  dischargeable,  but  the 
point  is  that  the  bankrupt  does  n9t  admit 
that  they  are  debts.  He  may  prefer  to  get 
a  discharge  instead  of  litigating  the  claim 
on  the  merits;  but  until  he  admits  that  they 
are  debts,  I  do  not  see  what  power  a  baiik- 
ruptcy  court  has  to  discharge  such  contested 
claims  because  they  may  be  established  as 
debts." 

28.  Hargadine-McKittrick  Dry  Goods  Co.  v. 
Hudson  (C.  C.  A.,  8th  dr.),  10  Am.  B.  K. 
225,  122  Fed.  232,  holding  that  a  claim  dis- 
allowed for  the  reason  that  it  was  barred  by 
the  statute  of  limitations  before  the  adjudi- 
cation is  a  provable  debt  and  released  by 
the  bankrupt's  discharge ;  the  term  "  prov- 
able debts "  does  not  mean  only  such  debts 
as  are  valid  and  against  the  allowance  of 
which  no  defense  can  be  successfully  inter- 
po.sed. 

29.  In  re  Herrman  (D.  C,  N.  Y.),  4  Am. 
B.  E.  139,  102  Fed.  753 ;  affd.  106  Fed.  987. 
Compare  In  re  daff  (D.  C,  Mass.),  7  Am. 
B.  E.  128,  111  Fted.  506;  Dean  v.  Justices 
(Sup.  Ct.,  Mass.),  173  Mass.  453,  2  Am.  B. 
E.  163,  53  N.  E.  893. 

30.' Kruegel  v.  Murphy  and  Bolanz  (Tex. 
Civ.  App.),  35  Am.  B.  E.  676,  177  S.  W. 
1018. 

31.  Release  from  subsequent  judgment. — 
In  the  case  of  Claster  v.  Soble,  22  Pa.  Super. 
Ct.  631,  10  Am.  B.  E.  446,  it  was  held  that 
in  case  a  claim  is  reduced  to  judgment,  as 
was  done  in  the  case  at  bar,  after  the  bank- 
ruptcy jproceedings  had  been  commenced,  and 
although  the  claim  was  not  scheduled,  yet, 
if  the  creditor  has  actual  knowledge  of  the 


pendency  of  the  bankruptcy  proceedings  in 
.  time  to  file  and  prove  his  claim,  the  bank- 
rupt is  nevertheless  discharged  from  all  lia- 
bility on  such  judgment.  The  court,  in  re- 
ferring to  the  provisions  of  section  17  of  the 
bankruptcy  act,  says :  "  It  is  very  clear  from 
this  provision  the  plaintiffs  having  admitted 
that  they  had  knowledge  of  the  proceedings 
in  bankruptcy,  that  the  defendant  was  dis- 
charged from  all  personal  liability  on  the 
note  upon  which  the  judgment  was  entered. 
It  follows,  of  course,  that  the  judgment  had 
no  validity,  and  that  all  proceedings  there- 
under were  absolutely  void." 

A  claim,  provable  in  bankruptcy,  was  duly 
scheduled  by  a  debtor  in  -voluntary  bank- 
ruptcy proceedings  instituted  in  his  true 
name,  the  correct  name  and  address  of  the 
V  creditor  being  given,  and  a  discharge  in 
bankruptcy  subsequently  had.  At  the  time 
of  bankrupt's  adjudication,  there  was  pend- 
ing in  justice's  court,  an  action  on  said  claim 
by  the  creditor,  wherein,  because  of  a  mis- 
take, either  of  the  justice  or  the  creditor, 
bankrupt  was  sued  by  a  wrong  name  and 
.  judgment  recovered.  No  evidence  was  given 
that  the  creditor  had  ever 'dealt  with  bank- 
rupt under  such  wrong  name.  It  was  held 
that  bankrupt,  by  his  discharge  in  bank- 
ruptcy, was  released  from'  the  legal  obliga- 
tion sought  to  be  enforced  against  him  under 
an  execution  on  the  judgment  obtained  in  the 
justice's  court  action.  Finnell  v.  Armoura 
(Sup.  Ct.,  Utah),  39  Utah,  316,  26  Am.  B.  E. 
802,  117  Pac.  49. 

32.  In  re  Moore  (D.  C,  Ky.),  6  Am.  B. 
E.  590,  111  Fed.  145.  .Contra:  In  re  Alder- 
son  (D.  C,  W.  Va.),  3  Am.  B.  E.  544,  98 
Fed.  588.  Compare  also  People  v.  Spauld- 
ing,  10  Paige  (N.  Y.),  284,  and  subsequent 
appeals,  7  Hill,  301,  4  How.   (U.  S.),  21. ' 
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teot  the  commxuiity  from  that  duty,^^  and,  of  course,  all  debts  not  taxes  (which 
are  expressly  excepted)  due  the  United  States,'^*  or  a  State  so  long  as  the  latter 
acts  in  a  sovereign  capacity.*^ 

b.  As  dependent  on  the  person  claiming:. —  While,  as  a  rule,  the  debt  of 
every  creditor  entitled  to  prove  a  claim  is  dischargeable,  yet  the  effect  of 
such  discharge  is  sometimes  limited  by  citizenship  or  the  claimant's  relation 
to  other  persons  or  business  entities.  Thus,  the  debt  of  an  alien,  whether 
resident  or  not,  is  discharged,^®  though  the  discharge  cannot  be  pleaded  in  a 
foreign  court.  On  the  other  hand,  the  debt  of  an  alien  bankrupt  discharged 
by  the  courts  of  this  country  may  still  be  sued  on  here.^^  This  is'  contrary  to 
the  English  rule,^*  and  a  bankruptcy  agreement  between  the  two  countries 
has  often  been-  discussed.  If  the  bankrupt,  by  the  laws  of  his  State,  is  liable 
for  his  wife's  debts,  as  for  necessaxies,  his  discharge  will  release  them.^^  So 
if  a  woman  marries  after  filing  a  petition  in  bankruptcy  and  thereafter  pro- 
cures a  discharge,  such  dischaxge  will  not  only  release  her  but  also  her  husband. 
The  status  of  the  claim  is  fixed  at  the  time  of  the  petition.*"  If,  on  the  other 
hand,  she  is  alone  responsible,  his  discharge  will  not  affect  her  liability.*^ 
For  the  dischargeability  of  debts  already  ba-rred  by  the  statute  of  limitations, 
and  those  purely  contingent  at  the  time  of  the  bankruptcy,  see  under  section 
sixty-three,  post. 

c.  As  dependent  on  the  nature  of  the  liability. —  (1)  Liability  foe  torts. — 
(1)  In  general. —  Under  previous  laws,  liabilities  for  torts  were -not  discharged 
unless  in  judgment,*^  and  this  though  liquidation  was  not  essential  to  bring  a 
debt  within  the  excepted  classes.  The  use  of  the  word  "  judgment "  '.in  the 
act  passed  in  1898  seemed  to  emphasize  this  rule.  It  is  surely  still  the  law 
where  the  wrongs  relied  on  are  within  the  terms  of  subdivision  2  of  §  17.*^ 

(II)  Effect  of  amendment  .of  1903. — -The  amendment  of  1903  has  sub- 
stituted the  word  "  liabilities "  in  place  of  the  word  "  judgments."  And 
the  provision  as  it  now  stands  affords  some  basis  for  the  claim  that  the 
exception  from  the  operation  of  the  discharge  of  particular  liabilities  for  torts 
implies  that  such  liabilities,  in  general  are  not  discharged. '  But  this  implica- 
tion does  not  carry  far.  The  amendment  was  to  an  exception  in  the  statute 
which  states  what  debts  shall  not  ,be  discharged  rather  tiian  what  shall  be. 
A  negative  provision  that  liabilities  for  certain  torts  shall  not  be  discharged, 
does  not  of  itself  make  all  other  tort  liabilities  provable  debts.  Although  the 
language  is  not  wholly  in  harmony  with  the  other  sections  of  th(e  act,  it  is 
apparent  that  Congress  intended  by  the  amendment  to  preclude  the  possibility 
of  claims  for  certain  torts  being  discharged,  .whether  reduced  to  judgment  or 
not.  But  there  is  no  evident  intention  to  bring  in  claims  for  torts  which  were 
never  provable  under  the  earlier  bankruptcy  act.**    When,  however,  the  tort 

33.  In  re  Baker   (D.  C,  Kan.),  3  Am.  B.  38.  Potter  v.  Bfown,  5  East,  124;  Cook's 
R   101,  96  Fed.  964;  Hawes  v.  Copksey,  13       Bankruptcy  Law,  520. 

Ohio  242.  39.  Vanderhayden  v.  Mallory^  1  N.  Y.  452. 

34.  United  States  v.  Herron,  20  Wall.  251,  40.  Chadwick  v.  Starrett,  27  Me.  138. 

22  L.  ed.  275,  and  cases  cited.,  >  41.  Mobley  v.  Cureton,  6  S.  C.  49;  Ailing 

35.  State  v.  Shelton,  47  Conn.  400;  Com-      v.  Egan,  11  Rob,    (La.)   244. 

monwealth  v.  Hutchinson,  10  Pa.  St.  466.  42.  In   re   Book,   Fed.    Cas.    1,637 ;    In   re 

36.  Pattison  v.  Wilbur,  10  E.  I.  448;  Ring      Wiggers,  Fed.  Cas.  17,623;  Hays  v.  Ford,  55 
V.  Eickerson,  2  MoCrary  259.     Note  also  In      Ind.  52;  Comstock  v.  Grout,  17  Vt.  512. 

re  Clisdell   (D.  C,  N.  Y.),  2  Am.  B.  E.  424,  43.  Thus,  see  Hun  v.  Cary,  82  N.  Y.  65; 

101  Fed   246  Williamson  v.  Dickens,  27  N.  C.  259.^ 

37.  Zarega's   Case,    Fed.    Cas.    18,204;    In  44.  Matter  of  N.  Y.  Tunnel  Co.   (C.  C.  A., 
reSheparcC  Fed.  Cas.  12,753.  2d   Cir.),  20   Am.  B.   R.   25,   159  ,Fted.   688, 
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grows  out  of  or  is  the  result  of  consent  or  a  contraxjt,  on  broad  principles  and 
irrespective  of  the  amendment,  it  will,  it  is  thought,  even  if  not  in  judgment, 
be  discharged.*^  ,  :i 

(III)  LiahiKties  which  cure  disohcurgeable. —  If  a  creditor  waives  his  tort 
and  presents  his  claim  with  the  other  creditors  of  the  estate,  his  debt  is 
dischargeable  as  one  in  contract,  regardless  of  the  tort.*®  But  this  rule, would 
not  apply  where  the  claim  was  based  upon  a  tort  coming  within  the  excepted 
classes.*^  If  a  debt  is  founded  on  a  contract  it  is  a  provable  debt  and  dis- 
chargeable, although  the  creditor  bas  elected,  to  bring  an  action  for  fraud.** 
A  judgment  in  an  action  for  a  tort,  which  does  not  fall  within  any  of  the 
excepted  classes,  is  a  provable  debt  and  may  be  discharged.*^  When  it  is 
necessary  to  consider,  whether  a  judgment  is  released  by  a  discbarge,  the  fact 
must  be  determined  by,  the  record,  and  not  by  any  allegation  or  proof  outside 
of  it.^<> 

(2)  Liabilities  foe  conveesiqit. —  It  was  doubted,  under  tbe  former 
bankruptcy  laws  whether  such  liabilities  before  judgment  were  released."^ 
On  principle,  the  original  relation  being  a  contractual  one,  as  for  instance 
that  between  principal  and  agent,.- it  would  seem  that  a  discharge  would  be  a 
release.  Certainly  under  the  present  law,  it  baving  been  long,  settled  that 
the  liability  of  the  converting  bankrupt  is  not  within  the  terms  of  §■  l7-a  (2),®^ 
and  the  claim  being  provable  in  bankruptcy,  there  can  be  little  doubt.  There 
is  probably  none  since  the  striking  out  of  the  word  "  frauds  "  by  the  amend- 
ment of  19'0'3.     Indeed,  the  courts  bave  already  established  this  doctrine  so 


holding  that  claim  for  unliquidated  damages 
founded  upon  tort  is  not  provable  in  bank- 
ruptcy. 

For  discussion  of  this  amendment  in  con- 
nection with  §  63,  providing  as  to  what  debts 
are  provable,  see  Brown  v.  United  Button 
Co.  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  E.  565, 
U9  Fed.  48. 

45.  Thus,  where  the  liability  is  for  con- 
version, hreach  of  promise  of  marriage,  or 
seduction  on  the  ground  of  loss  of  services, 
see  subsequent  paragraphs.  On  this  subject, 
generally,  see  discussion  under  Section  Sixty- 
three  of  this  work,  post.  Reinhardt  v. 
Friederich  (Ind.'App.  Ot.),  58  Ind.  App.  421, 
34  Am.  B.  'R.  633,  108  N.  E.  258,  in  which  a 
question  as  to  the  dischargeability  of  a  claim 
for  damages  for  malpractice  was  considered. 

46.  Tindie  v.  Birkett,  18  Am.  B.  R.  121, 
205  U.  S.  183,  185,  51  L.  ed.  76l2;  Mackel 
v.  Rochester  (D.  C,  Mont.),  14  Am.  B.  E. 
429,  135  Fed.  904. 

47.  Mackel  v.  Rochester  (]>.  C,  Mont.), 
14  Am.  B.  R.  429,  135  Fed.  904,  so  held  when 
the  claim  was  based  upon  the  actual  fraud 
of  the  defendant. 

48.  Crawford  v.  Burke,  195  U.  S.  176,  12 
Am.  B.  R.  659,  49  L.  Ed.  147;  Feohter  v. 
Postel,  114  N.  Y.  App.  Div.  776,  17  Am.  B. 
E.  316,  100  N.  Y.  Supp.  207,  where  the  rule 
was  applied  that  a  debt  founded  upon  con- 
tract, express  or  im'plied,  is  provable  against 
the  bankrupt's  estate,  and  therefore  dis- 
chargeable, although  the  creditor  may  have 
elected  to  bring  his  action  in  trover  as  for 
a  fraudulent  conversion  instead  of  in  as- 
sumpsit; Reinhardt  v.  Friederich  (Ind.  App. 


Ct.),  58  Ind.  App.  421,  34  Am.   B.  R.   633, 
108  N.  E.  258    (citing  text). 

Action  on  contract. —  A  complaint  in  an 
action  for  ibreach  of  contract  to  pay  a  cer- 
tain sum  in  cash  and  collected  profits  of  a 
certain  company,  and  a  balance  of  accounts 
receivable  less  outstanding  dehts,  does  not 
state  an  action  in  tort,  where  there  is  no  al- 
legation of  a  vprongful  withholding  by  the. 
defendant  other  than  an  allegation  that  he 
agrped  to  act  as  agent  for  the  plaintiff  in 
collecting  the  claims,  hence,  a  judgment  for 
tha  plaintififs  in  such  an  action  is  discharged 
by  the  subsequent  bankruptcy  of  the  de- 
fendant. Hanan  v.  Long  (App.  Div.,  N.  Y.), 
150  N.  Y.  App.  Div.  327,  32  Am.  B.  R.  132, 
134  N.  Y.  Supp.  786. 

49.  Burnham  v.  Pidcock,  33  N".  Y.  Misc. 
65,  5  Am.  B.  R.  42,  66  N".  Y.  Supp.  806,  affd. 
5  Am.  B.  E.  590,  58  N.  Y.  App.  Div.  273, 
68  N".  Y.  Supp.  1,007,  holding  that  an  action 
for  conversion  of  goods  is  not  essentially  an 
action  for  fraud  and  may  be  discharged. 

50.  Burnham  v.  Pidcock,  58  N.  Y.  App. 
Div.  273,  5  Am.  B.  R.  590,  68  N.  Y.  Supp. 
1,007,  citing  Collier  on  Bankruptcy  (3d  ed), 
p.  197. 

51.  Chapman  v.  Forsyth,  2  How.  202; 
Haymian  v.  Pond,  48  Mass.  328.  Contra: 
Johnson  V.  Worden,  47  Vt.  457;  Treadwell 
V.  HoUoway,  46  Cal.  547 ;  Meador  v.  Sharpe, 
54  Ga.  125.  Compare  ^Iso  Cole  v.  Eoach, 
37  Tex.  413. 

52.  Hennequin  v.  Clews,  111  U.  8.  676,  28 
L.  Ed.  565,  aflfg.  77  N.  Y.  427.  Compare 
Lawrence  v.  Harrington,  122  N.  Y  408  25 
N.  E.  406.  ' 
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firmly  as  to  make  it  one  of  the  settled  questions  under  the  law.^^  The  change 
from  "  judgments  "  to  "'  liabilities  "  has  affected  the  doctrine  only  to  fix  it 
more  firmly.  Thus,  dischargeabiUty  will  be  decreed  in  all  cases,  such  as  those 
of  agents,  brokers,  factors,  auctioneers,  conditional  vendees,  and  the  like, 
where  there  is  neither  a  technical  trust  in  the  inception  of  the  contractual 
relation  nor  moral  turpitude  in  the  breach  of  it  f  *  and  cases  contra  under  the 
former  laws  are  no  longer  reliable. ^^  If  suit  is  brought  for  the  conversion  of 
stock  against  a  broker,  the  purchase  of-  the  stock  is  affirmed,  and  there  is  a 
waiver  of  fraud  alleged  in  such  purchase,  and  the  broker's  liability  for  the 
conversion  is  released  by  his  discharge.^®  Any  claim  for  the  conversion  of 
personal  property,  possossion  of  which  was  not  obtained  by  false  representa- 
tion or  pretenses  or  by  actual  fraud  and  wilful  and  intentional  wrong,  is 


53.  Conversion. —  In  re  Baach  (D.  C,  N". 
Y.),  3  Am.  B.  E.  235,  97  Fed.  761;  Burnham 
V.  Pidcock,  33  N.  Y.  Misc.  65,  5  Am.  B.  E. 
42,  66  N.  Y.  Supp.  806;  s.  c.  on  appeal,  58 
N.  Y.  App.  Div.  273,-  5  Am.  B.  E.  590,  68 
N.  Y.  Supp.  1007;  Watertown  v.  Hall,  66  N. 
Y.  App.  Div.  84,  7  Am.  B.  E.  716,  72  N.  Y. 
Supp.  466;  Cushman  v.  Arkell,  65  N.  Y. 
App.  Div.  130,  72  N.  Y.  Supp.  555.  See  Am. 
Bankr.  Dig.  §  1124. 

,  A  judgment  for  a  conversion  of  moneys 
received  by  the  bankrupt  upon  sales  on  com- 
mission is  not  within  any  of  the  exceptions 
created  by  section  17  of  the  bankruptcy  law 
and  is  released  by  his  discharge.  In  re  Bene- 
dict, 37  N.  Y.  Misc.  230,  »  Am.  B.  E.  463,, 
75  N.  Y.  Supp.  165.  Stockbrokers  who  re- 
pledge  securities  deposited  with  them  as  col- 
lateral for  loans,  thus  misapplying  such 
securities  are  not  guilty  of  a  wilful  and  ma- 
licious injury  within  the  meaning  of  this 
section.  Wood  v.  Fisk,  215  N.  Y.  233,  35  Am. 
B.  E.  46,  109  N.  E.  177. 

A  debt,  due  by  reason  of  the  failure  of  the 
bankrupt  to  remit  money  collected  'by  virtue 
of  a  mere  contract  of  agency  to  collect  and 
pay  over  to  his  principals  money  loaned  by 
him  for  them,  is  dischargeable.  Bracken  v. 
Milner  (C.  C,  Mo.),  5  Am.  B.  E.  23,  104 
Fed.  522.  So,  where  a  debt  was  contracted 
by  the  bankrupt  under  an  agreement  with 
the  claimant  prior  to  bankruptcy,  whereby 
the- bankrupt  was  to  sell  a  certain  commodity 
and  pay  over  a  proportionate  amount  of  the 
sale  price,  and  the  bankrupt  fails  to  remit, 
such  debt  is  dischargeable.  Bryant  v.  Kinyon 
(Sup.  Ct.,  Mich.),  127  Mich.  152,  6  Am.  B. 
E.  237,  86  N.  W.  531. 

Misappropriation  by  partner. —  The  excep- 
tions of  a  discharge  from  a  judgment  for 
fraud  or  for  a  debt  for  fraud  while  acting 
in  a  fiduciary  capacity  do  not  apply  to  a 
misappropriation  of  money  by  a  partner  while 
engaged  in  the  conduct  of  the  partnership 
business.  Gee  v.  Oee  (Sup.  Ct.,  Minn.),  84 
Minn.  384,  7  Am.  B.  E.  500,  87  N.  W.  1,116. 

A  bailee's  discharge  in  bankruptcy  is  a  de- 
fense to  an  action  for  the  conversion  of 
money  held  by  him.  Lewis  v.  Shaw,  122 
N.  Y.  App.  Div.  96,  19  Am.  B.  E.  866,  106 
N.  Y.  Supp.  1012. 

Fraudulent    conversion    of    property    by 


commission  merchant. — A  dischatge  in  bank- 
ruptcy is  a  bar  to  an  action  against  the 
bankrupt,  based  upon  the  fact  that  the  de- 
fendants fraudulently  converted  to  their  own 
use  a  certain  lot  of  fertiliaer,  or  its  proceeds 
after  sale,  which  was  consigned  to  the  de- 
fendants to  be  sold  on  commission  and  ac- 
counted for  by  them  as  agents  of  the  plain- 
tiff; the  title  to  the  fertilizer,  except  after 
sale  in  due  course,  and  thereafter  to  the 
proceeds,  being  specifically  reserved  to  the 
plaintiff.  Butler-Kyser  Manufacturing  Co. 
V.  Mitchell  &  Co.  (Ala.  Sup.  Ot.),  37  Am. 
B.  E.  195,  70  So.  665. 

54.  Kavanaugh  v.  Mclntyre,  128  N.  Y.  App. 
Div.  722,  21  Am.  B.  E.  327,  112  N.  Y.  Supp. 
987;  s.  c.  on  appeal,  210  N.  Y.  175,  31  Am. 
B.  E.  712,  104  N.  E.  135,  holding  that  a 
broker  was  not  dischargeable  of  a  debt  for 
securities  converted  and  unlawfully  sold  to 
third  persons,  where  the  proceeds  of  the  sale 
were  misappropriated  under  such  circum- 
stances that  the  conversion  amounted  to 
larceny.  This  case  was  disapproved  by  Judge 
Hand  in  In  re  Ennis  &  Stoppani  (D.'  C., 
N.  Y.),  22  Am.  B.  E.  679,  171  Fed.  755.  And 
see  Maxwell  v.  Martin,  130  N.  Y.  App.  Div. 
80,  2a  Am.  B.  E.  93,  114  N.  Y.  Supp.  349; 
Andrews' V.  Dresser,  214  N.  Y.  671,  108  N. 
E.  1088;  Wood  V.  Fisk,  215  N.  Y.  233,  35 
Am.  B.  E.  46,  109  N.  E.  1095. 

55.  As,  for  instance.  Mayor  v.  Walker,  11 
N.  B.  E.  478. 

56.  In  re  Ennis  &  Stoppani  (D.  C,  N.  Y.),' 
22  Am.  B.  R.  679,  171  Fed.  755;  Maxwell  v. 
Martin,  130  N.  Y.  App.  Div.  80,  22  Am.  B. 
E.  93,  114  N.Y.  Supp.  349;  Wood  v.  Fisk, 
215  N.  Y.  233,  35  Am.  B.  E.  46,  109  N.  E. 
1095. 

Broker's  failure  to  return  deposit. —  Where 
one  deposited  a  cheek  for  a  sum  of  money 
with  bankers  and  brokers  with  an  order  to 
purchase  certain  stock,  but  countermanded 
the  order  before  the  stock  was  bought  and 
demanded  the  return  of  the  money,  which 
was  not  returned,  the  subsequent  discharge 
in  bankruptcy  of  the  bankers  and  brokers, 
the  debt  having  been  dujy  scheduled,  is  a 
bar  to  an  action  to  recover  the  money.  Clark 
V.  Milliken  (App.  Term,  N.  Y.),  70  N.  Y. 
Misc.-  492,  25  Am.  B.  E.  680,  127  N".  Y, 
Supp.  339. 
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released  by  the  bankrupt's  discharge.^'  The  conversion,  to  fall  within  the  excep- 
tion as  to  dischargeability,  must  be  not  only  intentional  or  wilful  but  wrongful 
and  with  malioe.°^  A  judgment  rendered  in  an  action  for  conversion  against 
one  subsequently  adjudicated  a  bankrupt,  is  released  by  his  discharge,  ^°  unless 
there  be  evidence  of  actual  fraud  in  incurring  the  liability.®" 

(3)  LIABILITIES  FOR  BREACH  OP  PROMISE  OP  MARRIAGE.— Such  liabilities  are 
dischargeable  in  bankruptcy,  except  where  it  appear  that  the  breach  of  promise 
of  marriage  was  accompanied  by  seduction,  in  which  case  since  the  amendment  of 
March  2, 1917,  the  liability  is  not  dischargeabler  The  cases  as  to  breach  of  prom- 
ise alone  are  uniform."^  And  it  was  held  that  the  liability  was  dischargeable 
although  seduction  accompanied  the  breach  of  promise.*^  It  was  held  prior  to  the 
amendment  that  in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
a  judgment  in  an  action  for  breach  of  promise  to  marry;  aecofflpanied  by  a 
charge  of,  seduction,  was  awarded  for  the  seduction,  and  was  therefore  non- , 
dischargeable.^,^ 

(4)  StrppoRT  OP  WIPE  AND  CHILDREN.— Contracts  and  judgments  binding  a 
husband  to  support  his  wife,®*  or  a  father  to  support  his  children,®'^  are  not 
released  by  discharge.  To  hold  otherwise  would  be  giving  an-  effect  to  the  bank- 
ruptcy act  which  was  never  intended':  It  is  not  to  be  conceived  that  an  act, 
intended  for  the  relief  of  debtors  who  are  in  financial  distress  will  be  extended  to> 
relieve  them  from  their  natural  obligations  to  support  their  wives  and  children. 


57.  Maxwell  v.  Martin,  130  N.  Y.  App. 
Div.  80,  22  Am.  B.  R.  93,  114  N.  Y.  Supp. 
349,  citing  Crawford  v.  Burke,  195  U.  S.  176, 
12  Am.  B.  R.  659;  In  re  Wenham,  16.  Am. 
B.  R.  .690,  153  Fed.  910;. In  re  Adler,  18  Am. 
B.  R.  240,  1S2  Fed.  .  422 ;  Lewis  v.  Shaw, 
122  N:  Y.  App.  Div.  89,  19  Am.  B.  R.  866, 
106  N.  Y.  Supp.  1012;  Feehter  V.  Pastel, 
114  N.  Y.  App.-  Div.  776,  17  Am.  B.  R.  316, 
100  N.  Y.  Supp.  207. 

58.  Matter  of  Levitan  (D.  C,  N.  J.),  34 
Am.  B.  R.  789,  224  F«d.  241 ;  Ulner  v.  Doran, 
167  N.  Y.  App.  Div.  259,  34  Am.  B.  R.  410, 
152  N.  Y.  Siipp.  655;  In  re  Arnao  (D.  C, 
N.  Y.),  32  Am.  B.  R.  88,  210  Fed.  395. 

59.  Feehter  v.  Pastel,  114  N.  Y.  App.  Div. 
776,  17  Am.  B.  R.  316,  100  N.  Y,  Supp.  207. 

60.  Ulner  v.  Doran,  167  N.  Y.  App.  Div. 
259,  34  Am.  B.  R.  410,  152  N.  Y.  Supp.  655. 

61.  fireach  of  promise  of  marriage. —  In 
re  MeCauley  (D.  C,  N.  Y.)-,  4  Am..  B.  R. 
122,  101  Fed.  223;  In  re  Fife  (D.  C.,.  Penn.), 
6  Am.  B.  R.  258,  109  Fed.  880;  In  re  Brum- 
baugh (D.  C,  Penn.),  12  Am.  B.  E.  204,  128 
Fed.  971;  Bond  v.  Milliken,  134  lOwa,  447, 
17  Am.  B.  R.  811,  109  N.  W.  774.  Compare 
In  re  Sidle,  Fed,  Cas.  12,844. 

62.  Disler  v.  MeCauley^  66  N.  Y.  App. 
Div.  42,  7  Am.  B.  .R.  142,  73  N.  Y.  Supp. 
270;  revg.  S.  c,  35  Nj  Y.  Misc.  411,  6  Am. 
B.  R.  491,  71  N.  Y.  Supp.  949;  Finnegan  v. 
Hall,  35  N.  Y.  Misc.  773,  6  Am.  B.  R.  648, 
72  N.  Y.  Supp.  347. 

63.  In  re  Warth  (C.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  210,  200  Fed.  408;  Matter  of 
Komar  (D.  C,  N.  Y.),  37  Am.  B.  R.  683 
234  Fed.  378;  Matter  of  Grounds  (D.  0. 
N;  Y.),  32  Am.  B.  R.  774,  215  Fed.  280. 

64.  Liability  for  support  of  wife. —  Audu 
bon  V.  Shufeldt,  181  U.  S.  575,  5  Am.  B.  R, 
832,  45  L.  Ed,  1009,  which  related  especially 
to  a  claim  of  alimony,  but  the  reasoning  a,p 
plies  equally  to  any  claim  arising  upon   a 


contract  or  judgement '  binding  the  husband 
to  support  his  wife;  Dunbar  y.  Dunbar,  190 
U.  S.  340i  10  Am.  B.  E,  139,  47  L.  Ed.  1084, 
holding  that  a  husband's  obligation  to  sup- 
port his  divorced  wife  under  an  agreement! ,to 
pay  her  an  annuity  "during  her  life  or. until 
she  remarries,"  is  not  a  contingent  liability 
provable  under  the  act,  and  his  discharge  in 
bankruj)tcy  does  not  release  him  therefrom. 

65.  A  father's  liability  under  an  agreement 
with  his  divorced  wife  to  pay  to  her  for  the 
support  of  his  minor  children  until  they  re- 
spectively become  of  age,,  is  not  a  provable 
debt  against  his  estate  in  bankruptcy  ajid  is 
not  released  by  his  discharge.  Dunbar  v. 
Dunbar,  190  U.  S.-  340,  10  Am.  B.  R.  139, 
47  L.  Ed.  1084.  In  the  case  of  In  re  Hub- 
bard (D.,C.,  111.),  3  Am.  B.  R.  528,  98  Fed. 
710,  it  was  held  that  a  discharge  in  bank- 
ruptcy did  not  release,  the  bankrupt  from  the 
obligation  to  obey  an-  order  made  by  a  State 
court,  requiring  him  to  pay  a  certain  sum 
for  the  support  of  his  minor  children. 

Liability  for  support  of  bastard. —  In  re 
Baker  (D.  C,  Kan.),  3  Am.  B.  E.  101,  96 
Fed.  954,  it  was  held  that  a  judgment  in  a, 
bastardy  proceeding  against  the  putative 
father,  adjudging  him  to  pay  a  certain  sum 
to  the  mother  of  the  child  for  its  main- 
tenance, was  not  such  a  debt  as  would  be 
released  by.  the  discharge  of  the  father  in 
bankruptcy,  and  it  was  put  upon  the  ground 
that  by  virtue  of  the  judgment  and  'bond 
given  thereon,  the  father  became  liable  for 
the  mamtenance  of  the  illegitimate  son  the 
same  as  if  he  were  his  legitimate  offspring* 
and  that  the  bankruptcy  law  was  never  in- 
tended  to   affect  the  liability  of  the   father 

^T^^-li®  ■  ^"PP°};*  °^  ^^  children.  But  in 
McKittrick  V.  Oahoon,  89  Minn.  283  10  Am 
B  R.  139,  95  N.  W.  223,  it  was  held  that 
Where  by  an  order  in  bastardy  proceedings 
the  putative  father  of  a  natural  child  wis 
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(5)  Liability  of  factor. —  The  liability  of  a  factor  to  his  principal  for 
the  proceeds  of  all  goods  consigned  to  him  and  sold  before  a  demand  by  the 
principal  for  a  return  of  all  -goods  unsold  is  dischargeable  in  bankruptcy."* 
But  th«  refusal  of,  the  fac|tor  upon  grounds  not  legally  tenable  and  imposed 
in  bad  faith  to  return  goods  unsold,  after  demand,  renders  his  liability  there- 
for a  debt  not  dischargeable.®^ 

(6)  Liability  of  stockholdbes,  dieectoes,  and-  pabtnees, —  A  stock- 
holder's liability  for  the  debts  of  a  corporation  declared  by  a  decree  which 
established  the  amount  cha:rgeable  is  a  provable  debt  and  is  released  by  his 
discharge!**  The  liability  of  the  director  of  a  discharged  corporation  has 
already  been  discussed.**  Partnership  debts  may  also  be  discharged,™  but  the 
eflfeet  of  the  individual  discharge  of  a  partner  on  his  partnership  debts 
depends  on  cireumstaiices.''^  It  has  been  held  that  a  judgment  against  a  parfr- 
nerahip  is  not  released  by  the  discharge' of  a  member rof  the  firm.''^ 

III.     DEBTS  NOT  DISCHAKGEABLE. 

•  a.  Taxes.^  The  first' exception  from  th«  dischargeability  of  debts  includes 
debts  of  the  bankrupt  which  "are  due  as  a  tax  levied  by  the  United  States, 
the  State,  cotinty,  district  or  municipality  in  which  he  resides."  This  follows 
f roni  the  doctrine  that  the  liabilities  to  the  sovereign  will  not  be  affected, 
unless  he  by  express  words  extends  the  provisions  of  a  statute  to  himself. '^^ 
"Indeed,  it  is  thought  -that  taxes  Would  be  excepted  from  the  general  disehai-ge- 
ability  of  provable  debts,,  even  were  the  statute  silent.  There  is  hardly  enough 
in  §  6't-a,  giving  them  priority  of  payment,  to  warrant  the  claim  that  the 
sovereign  intended  to  waive  his  exemption  here.  Besides,  the  words  used  in 
f  63-a  seem  to  take  taxes  but  .of  theclass  known  as  "  provable  debts,"  and  thus 
they  could  not  be  discharged  in  any  event.  Local  assessments  are,  of  course, 
"taxes "  in  the  sense  here  used,  so  lofig  as  they  are  -levied  by  one  of  the  gov- 
ernmental entities  indicated.''*  And  State  franchise  taxes  imposed  on_  cor- 
porations under  a  State  statute  are  taxes  within  the  meaning  of  this  exception.''^ 

required  to  pay  a  monthly  .stipend  for.  its  68.  Pight   v.    Chapman,   44   Ore.    265,    12 

support,    and    upon    refusal,  a    final   money  Am.  B.  E.  743,  75  Pac.  585. 

rudgment  was  obtained. for  the  total  amount  69. -See  §§  4,  ,14  a,nd  16,  ante.,.  Compare 

due     the    rights    of   the   person    entitled   to  In   re  Marshall   Paper  Co.    (D.   C,  Mass.), 

recover   luider    the   order    of  .filiation   were  2  Am.  B.  R.  653,  95  Fed.  419;   s.  c,  affd., 

merged  in  the,  judgment,  and  the  debt  evi-  4  Am.  B.  E.  ,468,  102  Fed.  872.           .     .. 

deneed   thereby  fras  not  excepted   from  the  70.  N.  Y.  Deaf  &  Dumb  Institute  v.  Crock^ 

operation  of     section  17  of"  the  bankruptcy  ett,  117  N.  Y.  App.  Div.  ,269,  17  Am.  B.  E,. 

act.  233,  102  N.  Y.  iSupp.  373,  holding  that  an 

66.  Mathieu  v.  Goldberg  (C.  C,  N.  Y.),  individual  member  of  a  firm  jnay,  on  his 
19  Am.  B.  E.  191,  156  Fed.  541 ;  In  re  Adler  application,  made  in  his  own  right,  obtain 
(C.  C.  A.,  2d  dr.),  18  Am.  B.  E.  240,  152  a  discharge  not  only  from  his  individual 
Fed.  422;''ln  re  Benedict,  38  N".  Y.  Misc.  230,  debts  but  from  his  firm  liabilities,  and  .that 
8  Am.  B.'  E.  463,  75  N.  Y.  8upp.  165.  the  existence  or  non-existence  of  firm  assets 

Goods  .consigned  for  sale. —  The  provisions  is  immaterial  to.  the  decision  of  this  questi'on. 

of  section   17(4),  excepting  from   discharge  . 71.  See  discussion  under  Sections  Four  and 

debts  created  by  the  bankrupt's  fraud,  em-  Fourteen,  ante.     Compare  In  re  Schultz   (D. 

bezzlement,  misappropriation   or  defalcation  C,  N.  Y.),  6  Am.  B.  R.  91,  109  Fed.  264. 

while,  acting  as  an  officer  or  in  an^  fiduciary  72.  Dodge  v.  Kaufman,  46  N.  Y.  Misc.  248, 

-capacity,  do  not  embrace  a  debt  arising  from  91  N.  Y.  Supp.  727. 

the  sale  of  goods  consigned  to  the  bankrupt  73.  See  In  re  Baker  (D.  C,  Kan.),  3  Am. 

for  sale  upon  commission,  and  upon  an  al-  B.  E.  101,  96  Fed.  964,  and  cases  cited, 

leged  contract  to  return  the  goods  or  their  74.  See  In  re  Ott    (D.   C,  Iowa),  2  Am. 

specific  proceeds.    In  re  Basch  (D.  C,  N.  Y.),  B.  E.  637,.  95  Fed.  '274.     See  also  Eeport  of 

3  Am.  B.  R.  235,  97  Fed.  761.  Ex,  Com.  of  National  Ass'n  of  Eeferees  in 

67.  Mathieu  v.'  Goldberg    (C  C,  N.  Y.),  Bankruptcy,  published  March,  1900,  p.  19. 

19  Am.  B.  E.  191,  156  FM.  541.  75.  Matter  of  Ashland  Co.   (D.  C,  Mass.),., 

36  Am.  B.  E.  194,  229  Fed.  829. 
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>b.  Liabilities  for  certain  specified  acts. —  (1)  In  geiteeal. —  The  second  sub- 
division of  this,  section  excepts  from'  discharge  debts  which  are  based  upon 
"  liabilities  for  obtaining  property  by  false  pretenses  or  false  repr'esejitatiOns, 
or  for  wilful  and  malicious  injuries  to  the  person  or  property  of  another,  or 
for  alimony  due  or  to  become  due,  or  for. maintenance  or  support  oS\  wife  or 
child,  or  for  seduction  of  an  unmarried  female,  or  for  criminal  conversation." 
This  subdivision  is  exceedingly  comprehensive  in  its  character,  although  in 
some  respects  it  is  not  as  broad  as  before  the  amendment  of  1903.''^         ■  ' 

(2)  Eefeot,  OF  AMEWDMEWT  OF  190,3.Tr- Somo  important  changes  were 
made  in  this  subdivision  by  the  amendment  of  1903.  The  most  Tital  is  the 
substitution  of  the  word  "  liabilities  "  for  the  words  "judgments,  in  lactions" 
at  the  beginning  of  : this  subdivision.  This  is  a  substantial  return  to*  the 
phrasing  used  in  the  former  law,"  departed  from,  it  is  thought,  by  the 
framers  of  the  ;  present,  statute  because  of  uncertainty  whether  th^  word 
"  debt "  there  used  included  a  "  judgment."  This  doiibt  now  being  removed,''* 
the  unwisdom  of  the  change  made  by  the  original  statute  becomes  apparent.'^® 
To  be  sure,  it  will  stimulate  litigation,  but  no  bankruptcy  law -should  free 
debtors  of  fraudulent  liabilities  or  rnoral  duties,  merely  because  a  court  has 
not  measured  them, up  in  terms  of; dollars;  the  use  of  the  phrase  "  judgments 
in  actions"  made; this  more  than  likely.  The  words  in  the  English  law  are,, 
as  to  fraudulent  and  fiduciary :  obligations,  "debt  or  liability  "  ^^  (the  latter 
of  which  words  is  carefully  defined  ),  and  as  to  alimony  and  affiliation  obli- 
gations, "  judgments."  *^  The  distinction  thus  made  between  moral  duties, 
which  must  be  liquidated,  and  debts .  for  fraud,,  which,  need  not  be,  is  narrow 
and  unwise ;  a  bajikrupt  'who  is  also  a  moral  delinquent  should  not  complain 
if  he  is  harassed  by  suits  to  enforce;  duties.  It  is  thought,  therefore,  that  the 
opening  of  the  door  accomplished  by  the  amendg,to,ry  act  of  1903  will  prove 
the  part  of  wisdom.  It  has,  at  any  rate,  put  an  end  to  the  elasticity  of  con- 
^t^^ction  evidenced  by  those  cases  which  perforce  have  already  overlooked  the 
literal  meaning  of  "  judgment "  and  construed  it  to  mean  "  liability."  ^ 

(3)  Liabilities  foe  feaud. — -Before  the  amendment  a  bankrupt  might 
have  been  released  from  a  debt  contracted  in  fraud  unless  the  fraud  had  been 
determined  and  a  judgment  therefor,  had  been  rendered.    As  the  law  now 

76.  In  re  BuUis,  68  N.  Y.  App.  Div.  508,  B.  R.  30;  In  re  Lewensohn   (D.  C    NY) 
7  Am.  B.  E.  238,  73  N.  Y.  Supp.  1047;  s.  c.  3   Am.   B.   R.   594,   99   Fed.   73;    In   re  Cole 
in  U.  S.  Supreme  Court  Stt6  nom. -BuUis  v.  (D.  C.,  'N.  Y.),  5  Am.  B.  R    780    106  Fed 
O'Beirne,  195  U.  S.  606,  13  Am.  B.  R.  108,  837 ;  Smith  &  Wallace  Co.  v.  Lambert   (Sup" 
49  L.  Ed,  340.  Ct.,  N.  J.),  69  N.  J.  Law  487,  11  Am    B    r' 

77.  Act  of  1867,  §  33,  R.  S.,  §  5,117.  252,  55  Atl.  88,  holding  that  the  words  "  iudg- 

78.  Boynton  v.  Ball,  121  U.  S.  457,  30  L.  ments  in  action,"  as  used  in  the  act  before 
Ed.  985.  Compare  also  In  re  Pinkel  (Ref .,  amendment,  refer  to  judgments  exclusively 
N.  Y. ) ,  1  Am.  B.  R.  333.  and  not  to  mere  debts. "  Compare  also  In  re 

79.  Thus,    note   the   unwillingness   of   the  Ehutassel    (D.  C.,  Iowa),  2  Am.  B.  R.  697 
courts  in  the  cases  set  out  in  the  foot-notes,  96  Fed.  597;   also  Morse  v.  Kaufman    (Sup' 


in  this  section,  to  construe  the  words  Ct.,  Va.),  4  Va.  Sup.  Ct.  172  7  Am.  B.  R 
"  .judgments  in  actions  "  strictly,  and  observe  549 ;  Howe  v.  Noyes,  47  N.  Y.  Misc  338 
the  confusion  and  delays  and,  in  some  cases,  15  Am,  B.  R.  103,  93  N".  Y.  Supp.  476.  ' 
denials  of  justice,  which  would  result,  if  Under  the  act  prior  to  the  amendment  of 
bankruptcy  proceedings  must  be  halted  while  1903,  the  United  States  Supreme  Court  held 
the  holder  of  one  out  of  perhaps  a  hundred  that  only  a  judgment  for  damages  based 
liabilities  proceeds  to  liquidate  his  claim  and  upon  actual  as  distinguished  from  construe- 
thus  intrench  himself  against  a  discharge.  tive  fraud  is  not  discharged  bv  the  diichnriro 

80.  Eng.  Act  of  Bankruptcy  of  1883,  §  30  of     the     defendant     bankrupt        BullS     v 
(!)■  O'Beirne,  195  U.  S.,606,  13  Am.  B    R    108" 

81.  Id.,  §  37  (8).  49  L.  Ed.  340;  Tindle  v.  Birkett    183  NY 

82.  Eng.  Act  of  Bankruptcy  of  1890,  §  10.  267,   15  Am.   B.  R.   179    76  N    TT    P"?  \fe/ 

83.  In  re  Sullivan    (Ref.,  N.  Y.),  2  Am.  205  U.  S.  183,  51  L.  Ed   762      ' 
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stands  the  frauds  which  will  bar  discharge  are  those  connected  with  the 
obtaining  of  property  by  "  false  pretenses  or  false  representations."  ^*  Only 
those  liabilities  strictly  within  subdivision  2  are  now  not  affected  by  a  dis- 
charge. Such  frauds  as  well  as  those  included  within  the  original  section 
are  frauds  in  fact  involving  moral  turpitude  or  intentional  wrong.^^  As  to 
what  is  and  what  is  not  fraud,  each  case  turns  on  its  own  facts.*®  When  a 
judgment  has  been  entered,  the  record  considered  as  a  whole  will  determine 
whether  the  debt  is  in  fraud.*^  In  order  that  a  judgment  may  be  one 
recovered  for  fraud  so  as  to  prevent  its  discharge,  the  record  in  the  action 
must  show  liiat  fraud  and  deceit  was  the  "  gist  and  gravamen  "  of  the  action.^* 


84.  Mackel  v.  Rochester  (D.  C,  Mont.),  14 
Am,  B.  R.  429,  135  Fed.  904. 

86.  Neal  v.  Clark,  95  U.  S.  704,  24  L.  Ed. 
586;  Hennequin  v.  Clewes,  111  U.  S.  676,  28 
L.  Ed.  565;  Strang  v.  Bradner,  114  U.  S. 
555j  29  L.  Ed.  248 ;  Noble  v.  Hammond,  129 
"U.  S.  65,  32  L.  Ed.  621 ;  Forsyth  v.  Vehmeyer, 
177  U.  S.  177,  44  L.  Ed.  723;  In  re  Blum- 
berg  (P.  C,  Tenn.),  1  Am.  B.  R.  633,  94  Fed. 
476. 

The  character  of  the  fraud  necessary  to 
save  a  demand  or  judgment,  from  the  opera- 
tion of  the  act,  is  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  inten- 
tional wrong,  and  not  implied  fraud,  or 
fraud  in  law,  which  may  exist  without  im- 
putation of  bad  faith  or  immorality.  Louis- 
ville &  NashviUe  R.  Co.  v.  Bryant  (Ky.  Ct. 
of  App.),  149  Ky.  359,  28  Am.  B.  R.  867, 
149  S.  W.  830. 

The  term  "fraud,"  as  employed  in  the 
bankrupt  act  of  1867,  received  a  definite  con- 
struction by  the  Supreme  Court  of  the  United 
States  in  Neal  v.  CTark,  95  U.  S.  704,  24 
L.  Ed.  586.  Mr.  Justice  Field,  speaking  for 
the  court,  said :  "  The  fraud  referred  to  in 
that  section  means  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  inten- 
tional wrong,  as  does  embezzlement,  and  not 
implied  fraud,  or  fraud  in  law,  which  may 
exist  without  the  imputation  of  bad  faith 
^or  immorality.  Such  a  construction  of  the 
statute  is  consonant  with  equity  and  con- 
sistent with  the  object  and  intention  of  Con- 
gress in  enacting  a  general  law  by  which  the 
honest  citizen  may  be  relieved  from  the 
burden  of  hopeless  insolvency.  A  different 
construction  would  be  inconsistent  with  the 
liberal  spirit  which  pervades  the  entire  baiik- 
rupt  system."  As  me  term  "  fraud "  is  ex- 
pressedf  in  the  same  connection,  with  the 
term  "  embezzlement "  in  the  act  of  July  1, 
1898,  it  must  receive  the  same  construction 
aS  given  in  the  act  of  1867.  Western  Union, 
etc.,  Co.  V.  Hurd  (C.  C,  Mo.),  8  Am.  B.  R. 
633,  116  Fed.  422. 

Intentional  fraud  necessary  to  bar  opera- 
tion of  discharge. —  Frauds  which  will  bar 
the  operation  o"f  a  discharge  in  bankruptcy 
are  those  connected  with  the  oibtainihg  of 
property  by  "false  pretenses,"  or  "false 
representations,"  involving  moral  turpitude 
or  intentional  wrong;  implied  fraud,  or  fraud 
in  law,  which  may  exist  without  the  imputa- 
tion of  bad  faith  or  immorality,   is  insuf- 

28 


ficient.  Cooper  Grocery  Co.  v.  Gaddy  (Civ. 
App.,  Tex.),  27  Am.  B.  R.  422,  141  S.  W. 
823,  quoting  text. 

Claim  by  customer  against  brokers. — 
Where  a  customer  of  a  firm  of  stock  brokers 
deposited  bonds  as  collateral  security  for  the 
price  of  stock  which  he  directed  them  to  pur- 
chase, and  they,  subsequently  without  the 
knowledge  of  the  customer  pledged  the  stock 
and  bonds,  on  which  they  had  been  charging 
him  interest  and  crediting  dividends,  with  a 
bank  for  a  loan  of  their  own,  which  was 
later  called  and  the  stoclc  and  bonds  sold 
in  partial  satisfaction  thereof,  and  the  brok- 
ers were  declared  bankrupts,  the  claim  of  the 
customer  was  a  provable  debt,  within  the 
meaning  of  section  63a  (4),  released  by  the 
discharge  in  bankruptcy,  and  was  not  a 
fraudulent  debt  within  the  meaning  of  sub- 
divisions 2  and  4  of  section  17  of  the  bank- 
ruptcy act.  Pitcairn  v.  Scully  (Common 
Pleas,  Pa.),  62  Pittsb.  Leg.  J.  507,  33  Am. 
B.  R.  870. 

86.  In  re  Rhutassel  (D.  C,  Iowa),  2  Am. 
B.  R.  697,  96'  Fed.  597 ;  In  re  Btullis  68  N.  Y. 
App.  Ddv.  508,  7  Am.  B.  R.  238,  73  N.  Y. 
Supp.  1047 ;  Culver  v.  Torrey,  34  N.  Y.  Misc. 
793,  69  N.  Y.  Supp.  919;  In  re  Lieber  (Ref., 
Pa.),  3  Am.  B.  R.  217;  Collins  v.  McWalters, 
35  iSr.  Y.  Misc.  648,  6  Am.  B.  R.  593,  72 
N.  Y.  Supp.  203;  Taylor  v.  Farmer,  81  Ky. 
458;  Sheldon  v.  Clews,  13  Abb.  N.  C.  (N.  Y.) 
40 ;  Classen  v.  Schoenemann,  80  111.  304 ; 
Gaddy  v.  Witt  (Civ.  App.,  Tex.),  27  Am. 
B.  R.  457,  142  S.  W.  926. 

87.  Hangadine-McKittrioh  Dry  Goods  Co. 
V.  Hudson  (C.  C,  Mo.),  6  Am.  B.  R.  657, 
111  Fed.  361;  In  re  BuUis,  68  N.  Y.  App. 
DiV.  508,  7  Am.  B.  R.  338,  73  N.  Y.  Supp. 
1047;  In  re  Arkell,  65  N.  Y.  App.  Div.  130, 
6  Am.  B.  R.  650,  72  N".  Y.  Supp.  555.  See 
also  for  interesting  cases,  Barnes  Mfg.  'Co. 
V.  Norden  (Sup.  Ct.,  N.  J.),  67  N.  J.  Law 
493,  7  Am.  B.  R.  553,  51  Atl.  454;  Berry  v. 
Jackson  (Sun.  Ct,,  Ga.),  115  Ga.  196,  8  Am. 
B.  R.  485,  41  S.  E.  698;  Stevens  v.  Meyers, 
72  N.  Y.  App.  Div.  128,  8  Am.  B.  R.  496, 
76  N.  Y.  Supp.  332. 

88.  Matter  of  Benoit,  124  N.  Y.  App.  Div. 
142,  20  Am.  B.  R.  270,  108  N.  Y.  Supp.  889; 
Drake  v.  Vernon  (Sup.  Ct.,  So.  Dak.),  26  So. 
Dak.  354,  25  Am.  B.  R.  69,  128  N.  W.  317, 
quoting  Collier  on  Bankruptcy  (StliEd. ), 
p.  319;  Nichols  v.  Doak,  48  Wash.  457,  22 
Am.  B.  R.  737,  93  Pac.  919,  holding  that  a 
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Fraudulent  liabilities  per  se  should  be  sharply  distin^ished  from  fiduciarj 
liabilities,  discussed  later;  though  the  latter  class  of  liabilities  always  involves 
fraud.  Under  the  former  law,  it  was  held  that  the  fraud  must  exist  at  the 
inception  of  the  debt.**  Though  the  words  there  were  "  created  by  the  fraud," 
the  same  doctrine  is  probably  applicable  now,  provided  the  liability  is  within 
subdivision  2.  Proving  such. a  claim  in 'the  l>ankruptcy  proceeding  does  not 
amount  to  a  waiver  of  the  exception.*?  Yested. liens  on  property  fraudulently 
kept  from  creditoi^  in  tjie  bankruptcy  proceedings  are  not  discharged  or 
abrogated.®^    ■         '  ,  ./-.';  _       i 

(4)    PeOPEETY  OBTAINEp  BY  FALSE  .PEETENSES  OE  FALSE  EEPEESENTATIONS: 

— ^ Where  a  bankrupt  bas  committed. fraud  consisting  of  obtaining  property^ by 
"false  pretenses  or  .false,  representations,"  his  discharge  is  barred.  "Prop- 
erty" as  here, used  has  the  meaning  usually  accorded  to  the  word  in  similar 
statutes ;  it ' means  something  of , substance f^  it  includes  money;®*  it  does  not 


judgment  against  a  bankrupt  which  recitfes 
that  the  recovery,  was  because  of,  his  fraud' 
in' obtaining  certain  goods  is  not  discharged. 

Fraud  gist  of  action.-^  The  New,  York 
Court  of  Appeals,  in  discussing  the  question 
of  fraud,  said:  "  As  we  ihterpi;et.  subdivi- 
sion 2. of  section  17  of  the  Barikruptcy  Law, 
it  does  not  limit  the  ex,ce,ption,  to  common- 
law  actions  of  fraud  or  deceit. , .  The  gist  and 
gravamen  of  the  action  must  have  bfien  the 
positive  and  intentional  fraud  .of  the  .bank- 
rupt. The,  record ,  presented  must  clearly 
show  that  such  misoonduot  was  the  pith  of 
th^  action,  and  it  may  not  be  dependent  upon 
oral  proof  or,  other  evidence  outside  of.  the 
record."  '  O'Beirne  v.  Allegheny  ,  '&,  Kinzua 
R.  Co.;  151  N.  Y.  384,  45  N.  E.  873. 

Condusiveness  of  judgment.— It,  should 
distinctively  .  appear  that  the  verdict  upon 
which  T;lie  judgmenttwas  based  was  'the  result 
of  evidence  showing,  the.  fraudulent  trans- 
action as  alleged  in. the  petition;  and  where 
there  is  no  evidence  in  the  record  of,  fraud- 
ulent representations,  and  there  has  been  a 
trial  by  .jury,  upon  evid'pnce  and  instructions 
presenting  issues  that  did  not  necessarily 
involve  fraud,  it  can  not  be  presumed  that 
the  judfflnent  was  obtained  in  an  action  for 
fraud.  'IiOuisville  &  Nashville  K.  Co.  v. 
Bryant  (Ky.  Ct.  of  App.),  149  Ky.  359,  28 
Am.  B.  E.  867,  149  S.  W.  830. 

Deceit'and  fraud,  in  inducing  the  sale  of  a 
farm,  for  which  a  judgment  was  obtained,  in 
a.  State  court,  renders  such  judgment  non- 
disch'argeable.  Matter  of  Shepardson  ( D..  C, 
Vt.),  34  Am.  B.  R.  284,  220  Fed.  186;  For- 
syth V.  Vehmeyer,  177  U.  S.-  177,  3  Am.  B. 
R.  807,  44  L.  Ed.  723. 

89.  United  States  v.  The  Rpb  Roy,  Fed. 
Cas..  16,179;  Brown  v.  Broach,  52  Miss.,  536. 

90.  Frey  v.  Torrey,  70  N.  Y.  App.  Div. 
166,  8  Am.  B.  R.  196,  aflfg.  s.  c,  36  N.  Y. 
Misc.  216,  6  Am.  B.  R.  448,  73  N.  Y.  Supp. 
201. 

91.  "The  bankruptcy , law  is  not  designed 
to  aid  in  a  fraud  or  to  prevent  equitable  re- 
lief to  creditors  against  fraudulent  acts  of 
a  debtor;  and  where  the •  creditors,  seeking 
such  equitable  relief  by  reason  of  previously 
acquired    equitable   liens,    do   not   purposely 


ignore  or  violate  the  terms  or  the  spirit  of 
the  bankruptcy  law,  and  no  uillawful  prefer- 
ence among  creditors  is.  sought  by  those  ask- 
ing such  equitable  relief,  it  may  Be  afforded 
in  appropriate  proceedings,"  Robinsoii  v. 
Tischler,  69  Fla.  77,  34  Am.  B.  E.  137,  67 
So.  565,        ,  : 

92.  See  definition  of  "Property,"  under 
§  1,  ante.  ,  '  ■ 

Property  includes  things  of  substance  and 
not  services.^  In  the  case  of  Gleason  v.  Thaw 
(C.  C.  A.,  3d  dr.),  25  Am.  B.  .R.'  782,  185 
Fed.  345,  the  court  said :  "  The  language 
used  in  the  seventeenth  section  of  the'  Bank- 
ruptcy. Act,  to  ..which  we  have  already  rre- 
ferred,  by  which  liabilities  for  bbtairiing 
property  by,  false,  pretenses  are  exempted 
from  the  provable  debts  discharged  in  bank- 
ruptcy), are  the  usual  and  most  general  words 
for  describing  a  speeifie  crime.  Their  use 
in  this  connection  dates  back  as  far  as  the 
Statute  of  30  <Jeorge  II,  c.  3.4  (1757),  and 
they  have  since  then,  so  far  as  they  define 
the  crime,  remained  unchanged.  .  19  Cyc=  387. 
The  sanie  language,  in  substance,  has  been 
usedr  in  the  statutes  in  this  country,  and 
where  departed  from,  it  is  only  by  way  of 
enumeration  of  certain  kinds  of  property  that 
,may  be  included  under  the  general  designa- 
tion. These,  enumerations  all  refer  to' sub- 
stantive things — to  a  res -^  and  in  no  case 
to  which  our  attention  has  been  called  is  any- 
thing included  in  the  enumeration  which  ap- 
proaches, in  its  description  or  definition, 
services  rendered.  Certainly  under  no  proper 
and  strict  administration  of  the  criminal 
law  could  any  one  be  indicted  under  the 
general  language  of  obtaining  property  under 
false  pretenses,  on  the  ground  that  services, 
whose  performance  has  been  induced  by  a 
false  pretense,  are  property,  within  the  mean- 
ing of  the  Act."  The  dScisioh  of  the  court 
in  this  case  was  followed  by  the  second  cir- 
cuit in  considering  a  case  between  the  same 
parties  involving  the  same  facts.  Gleason  v. 
Thaw  (C.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  473, 
196  Fed.  359,  affd.  236  U.  S.  558,  34  Am 
B.  R.  177,  59  L.  Ed.  717. 

93.  Hallagan  v.  Dowell  (Sup.  Ct.,  la.)  31 
Am.  B.  R.  848,  139  N.  -W.   883;   Forsyth  v. 
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include  professional  services.®*  It  has  been  held  that  obtaining  an  indemnity 
bond  by  false  statements  or  representations,  is  obtaining  "  credit "  within  the 
meaning  of  the  rule,  and  a  debt  is  created  which  is  not  dischargeable.®^  ■  This 
provision  includes  positive  fraud,  or  fraud  in  fact,  as  in  other  cases,  involving 
moral  turpitude  or  intentional  wrong;  implied  fraud,  or  fraud  in  law  which 
may  exist  without  the  imputation  of  bad  faith  or  immorality  is  insufficient.®^ 
This  bar  will  usually  be  available  where  the  sale  of  goods  on  credit  is  brought 
about  by  false .  statements,®^  and  cases  arising  under  the  new  objection  to 
discharge,  based  on  the  giving  oJj  materially  false'  statements  in  writing,  will  be 
found  valuable.®*  It  must  appear,  however,  that  sucTi  representations  were 
knowingly  and  fraudulently  made,®®  and  that  they  were  relied  on  by  the  other 
party.  It  need  not  be  shown  that  the  false  representations  were  made  in 
writing.^"**    A  debt  contracted  under  such  circumstances  as  to  .render i the  bank- 


Vehmeyer,  177  U.  S.  177,  3  Am.  B.  E.  807,  44 
L.-  Ed.  723,  holding  tKiat  a  repi-esentatlon 
as  to  a  fact,  made  knowingly,  falsely,  and 
fraudulently,  for  the  purpose  of  obtaining 
money  from  another,  and  'by  means  of  which 
such  money  is  obtained,  creates  a '  debt^  by 
means  of  a  fraud  involving  moral  turpitude; 
and  intentional  wrong,  and  is  not  discharge- 
able in  'bankruptcy. 

94.  The  .exceptions  to  the  operation  of  a 
discharge  shoulJ  be  confined  to  those  plainly 
expressed ;  and  while  much  might  be  said 
in  favor  of  extending  these  to  liabilities  in- 
curred for  services  obtained  by  fraud,  the 
language  of  the  bankruptcy  act  does  not  go 
so  far.  Gleason  v.  Thaw,  236  U.  S.  558,  34 
Am.  B.  E.  177,  59  L.  Ed,  717,  affg.  28  Am. 
B.  R.  473,  196  Fed.  359. 

95.  In  re  Dunfee  (D.  C,  N.  Y.),  30  Am. 
B.  R.  721,  729,  206  Eed.  745. 

96.  iTeal  v.  CTark,  95  U.  S.  704,  24  L.  Ed. 
586 ;  Ames  v.  Moir,  138  .U.  S.  306,  34  U  Ed. 
951.  In  Forsyth  v.  .Vehmeyer,  177  U.  S.  177, 
44  L.  Ed.  723,  the  court-  held  that  "  a  repre- 
sentation as  to  a  fact,  made  knowingly, 
falsely,  and  fraudulently,  for  the  purpose  of 
obtaining  money  from  another,  and  by  means 
of  which  such  money  is  obtained,,  creates  a 
deJbt  by  means  of  fraud  involving  moral  tur- 
pitude and  intentional  wrong." 

Implied  fraud  insufficient. —  In  order  that 
a  debt  may  not  be  released  by  a  discharge 
because  of  fraud,  it  must  be  actually  founded 
on  the  fraud.  The  mere  fact  that  incident- 
ally to  the  collection  of  a  debt  a  sale  of 
property  is  set  aside  as  fraudulent,  does  not 
make  the  debt  one  created  by  fraud,  nor 
prevent  its  being  released  by  a  discharge  in 
bankruptcy.  In  re  Blumberg  (D.  C,  Tenn.), 
1  Am.  B.  R.  633,  133  Fed.  845,  revg.  1  Am. 
B.  E.  627. 

97.  Ames  v.  Moir,  138  U.  S.  306,  34  L.  Ed. 
951;  In  re  Alsberg,  Fed.  Cas.  261;  Broadnax 
V.  Bradford,  50  Ala.  270;  Forsyth  v.  Veh- 
meyer, 177  U.  S.  177,  44  L.  Ed;  723,  holdin'g 
that  a  representation  as  to  a  fact,  made 
knowingly,  falsely,  and  fraudulently,  for  the 
purpose  of  obtaining  money  from  another, 
and  by  means  of  which  such  money  is  ob- 
tained, creates  a  debt  by  means  of  a  fraud 
involving  moral  turpitude  and  intentional 
wrong;   Standard  Sewing  Mach.  Co.  v.  Kat- 


teU,  132  N.  Y.  App.  Div.  639,  22  Am.  B.  R. 
376,  117  2Sr.  Y.  Supp.  32;  Orr  Shoe  Co.  v. 
Upshaw  &  PoWledge  (Ga.  Ct.  of  App.),  13  Ga. 
App.  ,501,,  SCl  Am.  B.  R.  534,  79  S.  E.  362. 

Purchase  of  goods  without  intention  to 
pay.— A.  false  representation  may  consist 
in  the  purchasing  of  go6ds  with  no  present 
purpose  of  ipaying  for  them,  and  in  contem- 
plation of  a  fraudulent  insolvency.  To  buy 
goods  without  a  present  intention  to  pay  is 
a  false  representation  of-  one's-  intention. 
Therefore  to  buy  goods  -without  a  present  in- 
tention to  pay  will  avoid  a  discharge.  At- 
lanta Skirt  Co.  V.  Jacobs  (Ct.  of  App.,  Ga.), 
8  Ga.  App.  299,  25  Am.  B.  R.  895,  68  S.  E.  ^ 
1077.  Where  the  sale  of  a  flock  of  sheep ' 
is  induced  by  the  false  and  fraudulent  repre- 
sentation of  the  buyer  that  he  would  receive 
a  check  by  mail  that  day,  which  he  would 
deliver  to  the  seller,  but  did  not,  and  never 
paid'  -for'  the  Sheep  which  he'  converts  to  his 
own  use,, his  > discharge  in  bankruptcy  does 
not  release  him  from  the  debt.  Rowell  v. 
Ricker  (Sup.  Ct.,  Vt.),  79  Vt.  552,  18  Am. 
B.  R.  651,  66  N.  E.  569. 

The  making  by  a  bankrupt  of  a  materially 
false  statement  in  writing  to  any  person  for 
the  .purpose  of  obtaining  property  on  credit, 
and  upon  such  statement  property  is  so  ob- 
tained prevents  the  granting  of  a  discharge; 
and  the  objections  may  be  interposed  by  any 
party  in  interest..  In  re  Miller  (D.  C,  Iowa), 
27  Am.  B.  R.  606,  192  Fed.  730,  citing  Gilpin- 
V.  National  Bank  (C.  'C.  A.,  3d  Cir.),  21  Am. 
B.  R.  429,  165  Fed.  607-612,  91  C.  0.  A.  445, 
20  L.  R.  A.  (N.  S.)  1023;  Talcott  v.  Friend 
(C.  C.  A.,  7th  Cir.),  24  Am.  B.  R.  708, 
179  Fed.  676-681,  103  C.  C.  A.  80;  In  re  Harr 
(D.  C,  Mo.),  16  Am.  B.  R.  213,  143  Fed. 
421-423;  In  re  Brener  (D.  C,  N.  Y.),  20 
Am.  B.  R.  644,  166  Fed.  930;  In -re  Aug- 
spurger  (D. C,  Ohio),  25  Am.  B,  E.  83, 
181  Fed.  174. 
.   98.  See  ante. . 

99.  Allen  y.  Hickling,  11  111.  App.  549. 

100.  Katzenstein  v.  Eeid,  Murdock  &  Co. 
(Tex.  Civ.  App.),  41  ^ex.  .Civ.  App.  106, 
16  Am.  B.  E.  740,  91  S.  W.  360;  Talcott  v. 
Friend  (C.  C.  A.,  7th  Cir.),  24  Am.  B.  E. 
708,  179  Fed.  676,  holding  that  section  17-a 
of  the  bankruptcy  act,  providing  that  a  dis- 
charge shall  release  a  bankrupt  from  all  of 
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rupt  liable  to  arrest  upon  the  charge  of  obtaining  money  by  false  statements 
of  facts  will  not  be  discharged. ^"^  If  suit  is  brought  to  recover  on  a  contract, 
and  an  answer  is  interposed;  setting  up  a  discharge,  a  reply  alleging- that 
the  contract  was  based  on  "  false'  pretenses  and  false  representations,"  is 
inconsistent; with  the  complaint  and  will  not  affect  the  discharge. ^"^  A  fraudu- 
lent representation  by  one  partner  will  by  law  be  imputed  to  the  others,  and 
the  debt  as  to  them  will  not,  therefore,  be  discharged."*  Where  a  liability 
against  a  bankrupt  has  been  prosecuted  to  judgment,  the  record  is  decisive  as 
to  the  character  of  the  claim  upon  which  the  judgment  is  founded,  and  cannot 
be  affected  by  oral  evidence  except  in  case  of  ambiguity.-^"* 

(5)  Wilful  and  malicious  injuries  to  the  peeson  oe  peopeett  of 
ANOTHEE. —  (I)  In  generaL —  Here  subdivision  2  stopped,  prior  to  the  amenda- 
tory act  of  190'3.  Under  it,  much  doubt  arose  as -to  whether  certain  judgments 
founded  on  moral  delinquencies  were  dischargeable.  The  former  conflict  con- 
cerning the  effect  of  a  judgment  for  breach  of  promise  of  marriage  accom- 
panied by  seduction  is  an  .instance.^-^  Unaccoiiipanied  by  seduction  such  a 
judgment  is  dischargeable.-^"® 

'  (II)  Wilful  and  malicious. —  This  provision  contemplates  something  more 
restricted  than  malice  in  the  broadest  sense,  and  covers  all  cases  in  which, the 
facts  of  intent  and  malice  are  judicially  ascertained,  however  the  act  may  be . 
characterized  by  the  allegations.^*"  An  injury  to  person  or  property  is  a 
malicious  ■  injury  within  this  provision  if  it  was  intentional,  wrongful  and 
without  just  cause  or  excuse,  even  in  the  absence  of  hatred,  spite  or  ill 
will.-^"*     The  word  "  wilful "  as  here  used  means  nothing  more  than  inten- 


'  his  -provable  debts  except  such  as  are  "  liabil- 
ities for  obtaining  property  by  false  pretenses 
or  false  representations,"  is  not  affected  by 
section  14-6(3),  which  makes  the  obtaining 
of  property  by  means  of  a  materially  false 
statement  in  -writing  a  ground  for  refusing 
a  discharge.  Affd.  sub.  nom.  Friend  v.  Tal- 
cott,  228  U.  S.  27,  30  Am.  B.  R.  31,  57  L. 
Ed    718 

ioi.  In  re  Lewis  (D.  C,  N.  Y.),  20  Am. 
B.  R.  711,  163  Fed.  137. 

102.  Stratich  v.  Flynn  (Sup.  Ct.,  Minn.), 
108  Minn.  313,  22  Am.  B.  R.  246,  122  N.  W. 
320,  holding  that  if  plaintiff  had  sued  on  the 
fraud  —  that  is,  to  recover  damages  for  de- 
ceit —  a  plea  of  discharge  by  the  decree  in 
bankruptcy  would  not  have  availed  defend- 
ant. 

103.  A  false  representation  by  one  partner, 
by  means  of  which  property  was  obtained  by 
the  partnership,  will  in  law  be  imputed  to 
the  other  partners  to  the  extent  of  holding 
them  civilly  liable  for  the  debt  and  their  dis- 
charge in  bankruptcy  will  not  discharge  their 
liability  as  to  such  debt.  Frank  v.  Michigan 
Paper  Co.  (C.  C.  A.,  4th  -Cir.),  24  Am.  B.  R. 
261,  179  Fed.  776,  citing  Collier  on  Bank- 
ruptcy ( 6th  Ed. ) ,  p.  225 ;  Strong  v.  Bradner, 
114  U/  S.  555  (29:248);  Shroeder  v.  Frey, 
60  Hun  (N.  Y.)  58,  14  N.  Y.  -Supp.  71; 
affd.  131  N.  Y.  562.  Consult  also  Gee  v.  Gee, 
84  Minn.  384,  7  Am.  B.  R.  500,  87  N.  W. 
1116. 

104.  Chambers  v.  Kirk  (Sup.  Ct.,  Okla.), 
41  Okla.  696,  32  Am.  B.  R.  175,  139  Pac.  986. 

105.  See  p.  430,  cases  cited  under  II,  c,  (3) , 
ante.  Under  the  amendment  of  1917,  ap- 
proved March  2,  liability  for  breach  of  promise 


of  marriage  accompanied  by  seduction  is  not 
dischargeable. 

106.  Bond  V.  Milliken,  134  Iowa,  447,  109 
N.  W.  774. 

107.  Flanders  v.  Mullin,  80  Vt.  124,  18 
Am.  B.  R.  708,  66  Atl.  789,  holding  that 
where,  in  an  action  for  injuries  sustained 
bv  the  plaintiff  while  undergoing  surgical 
treatment  at  the  hands  of  the  defendant,  the 
plaintiff  obtains  judgment  and  the  findings 
of  the  court  determine  the  willful  and  ma- 
licious character  of  the  acts  complained  of 
in  the  declaration,  the  judgment  is  not  re- 
leased by  the  defendant's  discharge  in  bank- 
ruptcy. 

108.  In  re  Munro  (D.  C,  K.  Y.),  28  Am. 
B.  R.  369,  195  Fed.  817,  citing  Tinker  v. 
Colwell,  193  U.  S.  473,  11  Am.  B.  R.  568, 
24  Sup.  Ot.  505,  48  L.  Ed.  754.  See  Am. 
Bankr.  Dig.  §§  1098,  1103. 

Judgment  by  default  for  negligence. — 
Judgments  by  default  entered  upon  a  declara- 
tion in  trespass  charging  that  the  defendant 
assaulted  the  plaintiff's  wife  by  recklessly, 
carelessly  and  negligently  running  into  her 
and  knocking  her  down  without  alleging  that 
the  act  was  intentional,  willful  Or  malicious, 
are  barred  by  the  defendant's  discharge  in 
banKruptcy.  Matter  of  Grout  (Sup.  Ct., 
Vt.),  13  Vt.  318,  33  Am.  B.  R.  789,  92  Atl. 
646. 

Liability  for  fraudulently  receiving  pay- 
ment of  note. —  A  claim  'by  the  payee  of  a 
note  to  whom  the  maker  had  transferred 
another  note  as  security,  based  upon  the  fact 
that  the  maker  of  the  first  note  failed  to 
notify  the  maker  of  the  collateral  note  of 


§  17-a.(2).] 
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tional,  while  the  malice  here  intended  is  nothing  more  than  that  disregard 
of  duty  which  iS'' involved  in  the  intentional  .doing  of  a  wilful  act  to  the 
injury  of  another.^"®  A  wrongful  act,  done  intentionally,  without  just  cause 
or  excuse  is  malicious,  although  ■  actual  malice  involving  ill-will  or  hatred  of 
the  person  injured  was  not  apparent. ^^"^  It  must  be  shown  that  the  injury  was 
wrongful  and  intentional.!'"  Under  this  subdivision,  as  it  how  stands,  it  has 
been  held  that  a  court  of  bankruptcy  may  nbt  determine  for  itself  whether 
the  injuries  complained  of  were  wilful  and  malicious,  but  is  estopped  by 
the  judgment  of  another  court  on  this  question.^^^ 


the  transfer  thereof,  but  falsely  represented 
that  he  still  held  it  and  received  the  pay- 
ment .thereof,  is  not  one  for  obtaining  prop- 
erty by  false  pretenses,  and  it  cannot  be 
said  that  the  liability  arose  from  willful  and 
malicious  injuries  to  the  property  of  the 
payee,  within  the  meaning  of  section  17  of 
the  bankruptcy  act.  First  National  Bank  v. 
Bamforth  (Vt.  Sup.  Ct.),  37  Am.  B.  E.  315, 
96  Atl.  600. 

109.  "  Willful  and  malicious  injury,"  in  the 
bankruptcy  act  and  everywhere  in  the  law, 
does  not  necessarily  involve  hatred  or  ill 
will  as  a  state  of  mind,  but  arises  from 
"  a  wrongful  act,  done  intentionally,  without 
just  cause  or  excuse."  "  In  order  to  come 
within  that  meaning  as  a  judgment  for  a 
willful  and  malicious  injury  tq  person  or 
property,  it  is' not  necessary  that  the  cause 
of  action  be  .based  upon  special  malice,  so 
that  without  it  the  action  could  not  he  main- 
tained." Tinker  v.  Colwell,  193  U.  S.  473, 
485,  11  Am.  B.  R.  568,  48  L.  Ed.  754;  Mc- 
Christal  v.  Clisbee,  190  Mass.  120,  16  Am. 
B.  E.  838,  76  N.  E.  511,  holding -that  a  judg- 
ment, for  assault  and  bawery,  false  imprison- 
ment and  malicious  prosecution  is  not  re- 
leased by  bankrupt's  discharge.  See  In  re 
Lorde  (D.  C,  N.  Y.),  16  Am.  B.  E.  201, 
144  Fed.  320,  where  the  court  held  that  a 
judgment  against  a  landlord  for  injuries 
from  the  bite  of  tenant's  dog,  over  which  the 
landlord  had  no  control,  was  released  by  the 
landlord's  discharge  in  bankruptcy;  In  re 
Munro  (D.  C,  N.  Y.),  28  Am.  B.  E.  369, 
195  Fed.  817,  quoting  text. 
.  Conversion  of  stocks. —  Where  brokers  hold 
stocks  bought  for  a  customer,  as  security  for 
a  'balance  due  on  the  purchase  price,  and 
from  time  tb  time  sell  them  to  third  persons 
without  the  knowledge  of  the  owner,  and 
continue  to  do-  so  after  they  have  realized 
enough  to  pay  the  balance  due  and  apply 
the  avails  to  their  own  purposes  so  that  their 
acts  Constitute  larceny,  a  claim  for  such  con- 
version is  not  released  by  the  broker's  dis- 
charge in  bankruptcy.  Kavanaugh  v.  Meln- 
tyre,  128  App.  Div.  722,  21  Am.  B.  E.  327, 
112  N.  Y.  Supp.  987,  quoting  Collier  on 
Bankruptcy  (6th  Ed.),  p.  225.  See  also 
opinion  of  Justice  J.  A.  Kellogg  at  trial 
term  in  N.  Y.  Sup.  Court,  Kavaiiaugh  v. 
Mclntyre,  27  Am.  B.  E.  279. 

Conversion  amounting  to  larceny..— A  judg- 
ment for  conversion  recovered  against  a  bank- 
jupt  in  a  State  court  before  filing  the  peti- 
tion   in    bankruptcy    is    not    dischargeable, 


where  the  wrongful  acts  pf  the  banki  t 
were  practically  larcenous  so  that  the  judg- 
ment for  conversion  was  for  a  wilful  injury 
to  the  person  or  .property  of  another.  Matter 
of  Arnao  fcD.  C,  N.  Y.),  32  Am.  B.  E.  88, 
210  Fed.   395. 

Gross  and  willful  negligence.— The  liability 
which  is  excepted  is  that  which  results  from 
actual  malice  or  willfulness  or  a  purpose  to 
inflict  the  injury,  complained  of;  and  the 
mere  allegation  in  a  complaint,  in  an  action 
to  recover  for  injuries  received  by  the  plain- 
tiff as  the  result  of  being  struck  by  defend- 
ant's automobile,  that  defendant,  was  guilty 
of  such  "  gross  and  willful  negligence  "  as  to 
entitle  the  plaintiff  to  punitive  damages, 
does  not  constitute  the  willfulness  contem- 
plated; nor  does  the  verdict  of  the  jury  in 
such  action  in  favor  of  the  plaintiff  deiter- 
mine,  or  necess.irily  present,  the  element  of 
willfulness.  Hiteshue  v.  Jones  (Pa.  C'..  of 
Com.  PI,),  60  Pa.  L.  J.  645,  28  Am.  B.  E. 
854. 

110.  Peters  v.  United  States  ex  rel.  Kelly 
(C.  'C.  A.,  7th  Cir.),  24  Am.  B.  E.  206,  177 
Fed.  885,  rfevg.  22  Am.  B.  E.  177,  166  Fed. 
613;  Matter  of  Halper  (N.  Y.  Cit^^  Ct.),  82 
N".  Y.  Misc.  205,  31  Am.  B.  E.  283,  143  N.  Y. 
Supp.  1005;  Kavanaugh'  v.  Mclntyre,  210 
N.  Y.  175,  31  Am.  B.  'E.  712,  104  N.  E.  135. 

111.  Tompkins,  as  Admrx.,  v.  Williams, 
137  N.  Y.  App.  Div.  521,  23  Am.  B.  E.  886, 
122  N.  Y.  Supp.  152,  holding  that  the  admin- 
istration of  chloral  to  an  intoxicated  guest 
by  a  saloon  keeper  is  not  necessarily  a  ma- 
licious or  intentional  injury;  Matter  of 
Halper  (N.  Y.  City  Ct.),  82  K  Y.  Misc.  205, 
31  Am.  B.  E.  238,  143  N.  Y.  Supp.  1005, 
holding  that  "willful  and  malicious"  do 
not  necessarily  involve  hatred  or  ill-will  as 
a  state  of  mind,  but  arise  from  a  wrongful 
act  done  intentionally  without  just  cause  or 
excuse.  The  wrong  which  is  excluded  from 
the  effect  of  the  discharge  must  be  both  in- 
tentional and  malicious.  Matter  of  Levitan 
(D.  C,  N.  J.),  34  Am.  B.  E.  789,  224  Fed.  , 
241. 

112.  Peters  v.  United  States  ex  rel.  Kelly 
(C.  C.  A.,  7th  Cir.),.  24  Am.  B.  E.  206,  177 
Fed.  885,  revg.  22  Am.  B.  E.  177,  166  Fed, 
613,  holding  that,  where  a  judgment  for  dam- 
ages for  overstepping  her  authority  as  a 
teacher  in  administering  corporal  punishment 
was  rendered  against  bankrupt  under  a 
declaration  containing  a  count  for  trespass 
vi  et  armis,  in  a  State  where  such  a  judg- 
ment   cannot    lawfully    be    rendered    except 
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(111)  Judgments  for  personal  injuries. — A  judgment  obtained  for  the 
alienation  of  a  husband's  affections  is  for  a  wilful  and  malicious '  injury  to 
the  person  and  properfrfof  another,  and  is  not  dischargeable;  ^•'^^  nor  is  a 
judgment  in  an  action  for  negligent  treatment  by  a  surgeon ;  "*  nor  a  judgment 
for  slander ;  "®  nor  a  judgment  for  a  libel;""  nor  a  judgment  for  an  assault 
and  battery.^"  A  judgment  in  favor  of  the  plaintiff  in  an  action  for  false 
imprisonment  is  not  a  "  liajbility  for  wilful  and  malicious  injury  to. the  person," 
where  the  complaint  contains  no  allegation  of  malice  on  the  part  of  the 
defendant.^^^  A  judgment  entered  upon  a  recognizance  given  by  the  bank- 
rupt upon  taking  a  .poor  debtor's  oath  after  being  arrested  upon  a  judgment 
against;  him  for  assault  is  not  released  by  his  discharge  in  bankruptcy;"® 
nor  Ib  a  judgment  for  costs  .awarded  the  defendant  in  an  action  for  slander.^" 
A  judgment  against  a  bankrupt  for  damages  based,  on  the  value  of  an  unexpired 
term  of  a  lease  to  premises,  the  possession  of  which  was  retained  by  the  bank' 
rupt,  the  owner  being  wrongfully  deprived  of  possession  by  force,  threats 
and  fear  inspirecf  thereby,  is  a  liability  for  a  "  wilful  and  malicious  injury 
to  property,"  and  is  not  dischargeable.^^ 

(6)  Ai.iMoiirY  DUE  OR  TO  BECOME  DUE. —  A  discharge  in  bankruptcy  does 
not  release  a  bankrupt  from  liability  for  the  payment  of  "alimony  due  or  to 
become  due." -^^  There  were  many  cases  prior  to  the  amendment  of  1903. 
Some  held  that  alimony  due  or  to  grow  due  was  dischargeable;  ^^  others  that 
alimony  due  before  the  bankruptcy  was  barred  by  the  discharge ;  -^^^  some 
implied  that  alimony  to  accrue  was  not;  while  the  majority  of  cases  held  to 
the  broader  view  that  alimony,  whether  due  or  not,  was  not  a  debt  at  all, 
but  a  duty,  liquidated  in  terms  of  money  for  convenience  only,  and,  therefore, 
neither  provable  nor  dischargeable.^^     In  its  ultiniate  analysis,  the  question 

upon  proof  of  a  willful  and  malicious  injury,  120.  Drake  v.  Vernon  (Qwp.  Ct.,  So.  Dak.), 

the    constitutional    requirement    that     such  26  S.  Dak.  354,  25  Am.  B.  R.  69,  128  N.  W. 

judgment  receive  full  faith  and, credit  impels  317. 

the  conclusion  that  the  jury,  under  proper  121.  In  re  Munro   (D.  <C.,  N.  Y.),  28  Am- 

instructions,  based  their  verdipt  on  sufiicient  B.  R.  664,  197  Fed.  450. 

evidence,   and  therefore  the  judgment  must  122.  Bankr.Act,  §  17-a  (2). 

be  considered  one  for  willful  and  malicious  123.  In   Kentucky    aliinony   due    and   un- 

injury  not  affected  by  a  discharge  in  bank-  paid  before  adjudication  in  bankruptcy  was 

ruptcy.  held  to  te  a  provable  and  dischargeable  debt. 

.113.  Leicester  v.  Hoadley  (Sup.  Ct.,  Kan.),  Fite  v.  Fi'te^  22  Ky.  L.  Rep.  1638,  5  Am.  B.  R. 

66  Kan.  172,  9  Am.  B.  R.  318,  71  Pac.  318,  so  461,   61   S.   W.   26;   -In   re  Houston    (D.   0., 

held,  where  such  alienation  had  been  accom-  Ky.),  2  Am.  B.  R.  107,  94  Fed.  119. 

plished  by  schemes  and  devices  of  the  judg-  124.  In  re  Challone'r   (D.  C,  111.),  3  Am. 

ment  debtor,  and  resulted  in  the  loss  of  sup-  B.   R.   442,   98    Fed,   82 ;    Turner  v.   Turner 

port  and  impairment  of  health  to  the  wife.  (D.  C,  Ind.),  6  Am.  B-.  R.  289,  108  Fed.  785; 

114.  Flanders  v.  MuUin,  80.  Vt.  124,  18  In  re  Van  Orden  (D.  C,  N.  J.),  a  Am.  B.  R. 
Am.  B.  R.  708,  66  Atl.  789;  801,  96  Fed.  86. 

115.  Drake  V.  Vernon  (Sup.  Ct.,  So.  Dak. ) ,  In  New  York  a;iimony  in  arrears  and  im- 
26.-SO.  Dak.  354,  25  Am.  B.  R.  69,  128  N.  W.  paid  before  the  filing  of  a  petition  was  npt 
317.  covered  by  the  discharge.    Maisner  v.  Mais- 

116.  McDonald  v.  Brown  (Sup.  Ct.,  R.  I.),  ner,  62  N.  Y.  App.  Div.  286,  6  Am.  B.  R. 
.23  R.  I.  '546,  .10  Am.  B.  R.  58,  51  Atl.  213;  295,  70  N.  Y.  Supp.  1107.  But  a  judgment 
'National  Surety   Co.  v.  Medlook    (Sup.   Ct.,      recovered  in  this  State  for  ali^iony  due  under 

Ga.),  19  Am.  B.  R.  654;  Thompson  v.  Judy  a  decree  of  divorce  granted  in  another  State, 

(C.  'C.  A.,  6th  Cir. ) ,  22  Am.  B.  r!  154,  169  is  simply  a  money  judgment,  and  was  held  a 

Fed.  553.  provable  and  dischargeable  debt.     In  re  Wil- 

117.  McChristal  v.  Clisbee,  190  Mass.  120,  Hams'  Estate  (Surr.  Ct.,  N.- Y.),  23  Am.  B. 
16  Am.  B.  R.  838,  76  N.  E.  511.  R.  394,  11,8  N.  Y.  Supp.  562. 

118.  Johnston  v.  Bruckheimer,  133  N.  Y.  125.  Young  v.  Young,  35  N.  Y.  Misc.  335, 
App.  Div.  649,  22  Am.  B.  R.  242,  118  N.  Y.  7  Am.  B.  R.  171,  71  N.  Y.  Supp.  944; 
Supp.  189.  Barclay  v.  Barclay,   184   111.   375,  56  N.   E. 

119.  In  re  Colala  (D.  C,  Mass.),  13  Am.  636;  Deen  v.  Bloomer,  191  111.  416  61  N  E 
B.  R.  292,  133  Fed.  255.  131 ;  Welty  v.  Welty,  195  111.  335,  63  N."  e! 
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turned  on  what  alimony  is,  a  debt  or  a  duty,  and  reference  was  usually  had  to 
the  decision  of  the  State  granting  the  decree.  Thus,  it  was  thought,  prior 
to  the  amendment  of  1903,  the  Kentucky  rule,  which  declared  alimony  both 
past  and  future  merely  a  debt,"®  was  not  affected  by  Audubon  v.  Schufeldt,^^^ 
wherein  the  Supreme  Court  held  a  judgment  of  the  local  courts  of  the  Dis- 
trict of  Columbia  awarding  alimony  not  affected  by  the  defendant's  dis- 
charge.^® Indeed,  the  national  scope  of  this  opinion  was  questioned,  both 
the  court  below  and  the  Supreme  Court  being,  it  was  thought,  without  juris- 
diction to  determine  the  effect  of  the  discharge  in  the  proceeding  in  which 
it  was  granted. 

(7)  MAusTTEiirANCE  OE 'suppoET  OF  WIFE  OE  CHILD. —  The  broad  principle 
that  obligations  to  the  sovereign  are  not  discharged  seems  to  exempt  support 
or  bastardy  orders  from  the  general  rule  that  all  provable  disabilities  are 
discharged.  A  husband^s  obligation  to  support  ..his  divorced  wife  under  an 
agreement  to  pay  her  an  annuity,. "  during  her  life,  or  until  she  remarries," 
is  not  a  provable  debt  against  the  husband's  estate  in  bankruptcy,  and  is  not 
released  by  his  discharge.-^®  This  clause  refers  only  to  the  involuntary  lia- 
bility under  the  common  law  for  support  of  wife  and  children,  and  to  any 
one  who  relieves  their  want.  It  does  not  refer  to  liabilities  for  goods  pur- 
chased by  a  husband  or  parent  and  used  by  wife  or  child ;  ^°  nor  does  it  apply 
to  medical  attendance  furnished  upon  the  express  or  implied  contract  of  the 
husband  or  parent  to  pay  therefor,  provided  liere  is  no  breach  of  duty  on  the 
part  of  the  husband  or  parent. ^^     The  reported  cases  are  few,^^^  but  the 


161;  In  re  Shepard  (D.  C,  N.  Y.),  5  Am. 
B.  R.  857,  9T  Fed.  187;  In  re  Smith  (Kef., 
N.  y.),  3  Am.  B.  R.  67,  and  cases  cited; 
People  V.  Grell,  65  N.  Y.  Supp.  522;  In  re 
JSTowell  (D.  C,  Mass.),  3  Am.  B.  R.  837,  99 
Fed.  931.  ■Compare  also  Audubon  v.  Shufeldt, 
181  U.  S.  575,  5  Am.  B.  R.  829,  45  t.  Ed. 
1009;  In  re  Lachemeyer,  Fed.  Gas.  7,966; 
Wetmore  v.  Markoe,  196  U.  S.  68,  13  Am. 
B.  R.  1,  49  L.  Ed.  390. 

A  judgment  for  alimony  included  in  his 
schedules  is  not  discharged  by  a  husband's 
discharge  in  bankruptcy,  and  the  wife  is  not 
precluded  from  objecting  to  the  cancellation 
of  such  judgment,  upon  the  ground  that  a 
discharge  has  been  granted,  merely  because 
she  may  have  other  remedies  which  she  may 
pursue  in  the  State  court  upon  the  order 
awarding  alimony.  Maier  v.  Maier  (N-  Y. 
Sup.  Ct.),  77  N.  Y.  Misc.  145,  28  Am.  B.  R. 
856,   135  N.  Y.  Supp.   1038. 

126.  In  re  Houstdn  (D.  C,  Ky.),  2  A™- 
B.  R.  107,  94  Fed.  119;  Fite  v.  Fite,  22  Ky. 
L.  Rep.  1,638,  5  Am.  B.  R.  461,  61  S.  W.  26. 

127.  181  U.  S.  575,.  5  Am.  B.  R.  829,  46 
L.  Ed.  1009.  Compare  also  for  remedies, 
Wagner  v.  Houston  (C  C.  A.,  6th  Cir.), 
4  Am.  is.  R.  596,  104  Fed.  133. 

128.  In  North  Carolina,  in  the  case  of 
Arrington  v.  Arrington  (Sup.  Ct.,  N.  Car.), 
131  N.  Car.  143,  10  Am.  B.  R.  103,  42  S.  E. 
554,  the  court  distinguished  the  case  of  Audu- 
bon V.  Shufeldt,  181  U.  S.  575,  5  Am.  B.  R. 
829,  45  L.  Ed.  1009,  and  held  that  a  final 
judgment  for  alimony  entered  in  another 
State  upon  a  decree  for  an  absolute  divorce 
is  a  provaible  and  dischargeable  debt.    It  was 


contended  that  the  United  States  Supreme 
Court  based  its  decision  upon  the  fact  that 
a  decree  for  alimony  is  not  a  final  judgment 
or  decree;  but  a  decree  for  alimony  entered 
in  a  court  in  another  State,  being  held  final 
by  the  courts  of  North  Carolina,  the  reason- 
■  ing  of  the  United  States  Supreme  'Court  is 
not  conclusive  in, that  State.  In  Wetmore 
V.  Wetmore,  196  U.  S.  68,  13  Am.  B.  R.  1, 
49  L.  Ed.  390,  the  Supreme  'Court  in  effect 
held  that  the  amendment  of  1903,  excepting 
.alimony  from  a  discharge  in  bankruptcy,  is 
merely  .  declaratory  of  the  law  as  it  pre- 
viously existed. 

129.  Dunbar  v.  Dunbar,  190  U.  S.  340, 
10  Am.  B.  R.  139,  47  L.  Ed.  1084,  affg.  180 
Mass.  170,  62  N.  B.  248.  See  McKittriek 
V.  Cahoon,  89  Minn.  383,  10  Am.  B.  R.  139, 
95  N.  W.  223. 

130.  Schellenberg  v.  MuUaney,  112  N.  Y. 
App.  Div.  384,  16  Am.  B.  R.  542,  98  N.  Y. 
Supp.  432,  citing  Collier  on  Bankruptcy  (4th 
Ed.),   199. 

131.  In  re  Ostrander  (D.  C,  N.  Y.),  15 
Am.  B.  R.  96,  139  Fed.  592,  holding  that  the 
provision  has  probable  application  to  cases 
where  the  person  applying  for  discharge  from 
his  debts  had  so  betrayed  his  moral  and 
legal  duty  as  a  husband  or  parent  that  an- 
other was  justified  in  providing  the  main- 
tenance and  support  denied  by  the  one  upon 
whom  the   law   places  the   primary  duty. 

132.  In   re   Baker    (D.   C,  Kan.),   3    Am. 

B.  R.  101,  96  Fed.  954;  In  re  Hflbbard   (D. 

C,  111.),  3  Am.  B.  R.  528,  98  Fed.  710;  In 
re  'Cotton,  Fed.  Cas.  3,269 ;  Hawkes  v.  Cook- 
sey,  13  Ohio  St.  242.     See  also  p.  — ,  ante. 
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efficacy  of  tie  principle  is  not  to  be  doubted,  even  without  the  affirmative 
declaratix)n  of  the  amendatory  act  of  1903,  '  Since  then,  such,  obligations  are 
Hot  affected  by  a  discharge  in  bankruptcy. 

(8)  SEDUCTioiir  OF  AN  uNMAEEiED  FEMALE.—  There  was  sharp  conflict  of 
authority;  under  the  law  as  it  existed  prior  to  the  amendment  of  1903  in 
respect  to  whether  in  such  a  case  a  judgment  was  barred.  It  seemed  to  turn 
on  whether,  under  the  laws  of  the  State,  the  gravamen  of  the  suit  was  loss 
of  services  or  wilful  wrong.  ^"^  TJius,  in  New  York,  the  father  is  the  suitor, 
and  the  injury  can  hardly  be  termed  wilful  and  malicious  as  to  him.^^* 
In  other  States,  the  daughter  may  sue,  and,  though  it  is  always  doubtful 
whether  that  which  is  consented  to  can  ■■  be  wilful  and  malicious,  the  weight 
of  authority  was  against  discharging  liabilities  to  her  of  this  character.^*" 
Were  there  nothing  in  the  statute  that  seemed  to  refer  to  this  class  of  wrongs, 
the  broad  principle  that  mere  liabilities  resting  entirely  in  tort  are  not  affected 
by  bankruptcy  would  probably  save  them  from  the  effect  of  a  dischajgej 
though'  the  same  question  seems  to  have  arisen  under  the  English  act  of 
1883,  which  was  silent  on  the  point. ^^®  Each  country  has  been  forced  to 
remedial  legislation.  Our  amendatory  law  of  1903,  like  the  English  act  of 
1890,^*^  has  now  settled  the  question.  Such  liabilities,  whether  to  father  or 
to  daughter,  are  hereafter  excepted  from  the  effect  of  a  discharge.-'^*  But 
liabilities  of  this  character  need  not  be  reduced  to  judgment  to  be  within 
this  exception'^  as  in  England. 

(9)  Ceiminal  conversation. —  Here  the  same  difficulty  existed.  It  is  only 
by  a  -stretch  of  meaning  that  a  judgment  of  this  character  can  be  held  "  an 
injury  to  the  person  or  property"  of  the  husband,  however  heinous  be  the 
wrong. ■'^^  However,  the  law  was  settled  in  I^ew  York  in  favor  of  the  non- 
dischai-geability  of  such  a  judgment,  and  by  the  court  of  last  resort. •^**' 
On  principle,  this  conclusion  is  eminently  right;  as  an  interpretation  of  mere 
words,  it  may  be  doubted.  The  question  has,  however,  been  determined,  the 
country  over,  by  the  amendatory  act  of  1903.  Liabilities  of  this  character 
are  not  barred  by  a  discharged.  As  the  law  now  stands  no  liability  growing 
out  of  breach  of  moral  duty,  whether  in  connection  with  the  domestic  rela- 
tions or  otherwise,  save  breach  of  promise  of  marriage,  is  affected  by  the. 
judgment  debtor's  discharge. 

(10)  Other  wilful  and  malicious  in  juries.— It  is  well  settled  that, 
aside  from  the  liabilities  excepted  by  the  amendatory  act  of  1903,  -obligations 

133.  Compare  In  re  Sullivan  (Ref.,  N.  judgment  in  an  action  in  form  for  breach 
Y. ) ,  2  Am.  B.  R.  30,  with  In  re  Maples  ( D.  of  promise  to  marry,  wherein  seduction  is 
C.j  Mont.),  5  Am.  B.  R.  426,  105  Fed.  919.  proven,    will    be    presumed    to    have    been 

134.  In  re  MeOauley  (D.  C,  N.  Y.),  4  awarded  for  the  seduction,  and  hence  is  not 
Am.  B.  R.  122,  101  Fed.  223;  Disler  v.  Mc-  dischargeable  under  the  amendment  of  1903 
Cauley,  7  Am.  B.  R.  138,  73  N.  Y.  Supp.  270,  to  section  17a  (2)  o*  the  Bankruptcy  Act, 
66  N.  Y.  App.  Div.  42,  revg.  s.  c,  6  Am.  excepting  from  a  bankrupt's  discharge  lia- 
B.  R.  491;  In  re  Sullivan  (Ref.,  N.  Y.),  2  bility  for  the  seducticn  of  an  unmarried 
Am.  B.  R.  30.  female.     In  re  Warth    (C.  C.  A.,  2d  Cir  ) 

135.  In  re  Maples  (D.  C,  Mont.),  5  Am.  29  Am.  B.  E.  210,  200  Fed.  408  revg  28 
B.  R.  426,  105  Fed.  919.     And  compare,  as  Am.  B.  R.  41. 

disagreeing  with  the  New  York  rule.  In  re  139.  Compare  In  re  Tinker  (DC    NY) 

Freehs  (D.  C,  N.  J.),  6  Am.  B.  R.  470,  109  3  Am.  B.  R.  580,  99  Fed.  79.             ''     " 

Fed.  620.  140.  Oolwell  v.  Tinker,   169  N.  Y    531    7 

136.  See  Eng.  Act  of  1883,  §  30    (1).  Am.  B.  R.  334,  62  N.  E.  668    58  L    R  'a 

137.  See  Eng.  Act  of  1890,  §  10  765,  aflfg.  s.  c,  6  Am.  B.  R.  434.    This  case 
138   Judgment    m    action    for    breach    of      was  affirmed  by  the  United  States  Supreme 

promise  where  seduction  is  alleged. —  In  the      Court  in  193  tj.  S.  473    H  Am    B    R    568 
absence   of    a    showing   to   the   contrary,    a      48  L.  Ed.  754.  '  •      •      .         ,. 
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claimed  to  be  within  this  subdivision  must  be  (a)  both  wilful  and  malicious 
injuries  and  (b)  to  the  person  or  property  of  another. ^*^  Such,  it  is  thought, 
would  be  a  slander  or  a  libel,  and  probably  a  malicious  prosecution  or  an 
assault,  and  the  cases  contra  under  former  laws  are  no  longer  controlling ;  "^ 
but  a  liability  for  trespass  or  for  arrest  due  to  negligence,  even  if  after 
liquidation,  is  not.  Each  case  will  depend  on  its  own  facts.  However,  as 
this  subdivision  tends  to  impair  the  bankrupt's  remedy,  the  statute  being 
highly  remedial,  these  exceptions  should  be  so  construed  as  to  aifect  that 
remedy  only  so  far  as  is  necessarily  required  by.  its  express  terms. 

c.  Debts  not  scheduled. —  (1)  In  general. —  There  is  a  notable  departure  in 
the  provisions  of  subdivision  3  of  this  section  from  the  weight  of  authority 
under  the  former  law.  Jurisdiction  of  the  creditor  now  depends,  not  on  the 
petition  and  the  adjudication,"^  but  on  the  facts, '  either  that  the  debt  was 
"  duly  scheduled  in  time  for  proof  and  allowance,"  ^**  or,  if  not,  that  the 
"  creditor  had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy." 
The  cases  thus  far  are  uniform  in  interpreting  the  words  of  this  subdivision 
to  mean  what  they  say."^  The  .Supreme  Court  has  also  impliedly  sustained 
the  constitutionality  of  these  provisions."® 

(2)  Name  and  address  of  ceeditoe. —  Extreme  exactness  must  be  used  in 
describing  the  creditor  by  name,  or  he  will  not  be  "  duly  scheduled ;  "  "'^  the 


141.  Compare  In  re  Tinker  (D.  C,  X.  Y.), 
3  Am.  B.  R.  S80,  99  Fed.  79 ;  In  re  Sullivan 

(Ref.,  N.  Y.),  2  Am.  B.  R.  30. 

142.  For  instance.  In  re  Simpson,  Fed. 
Cas.   12,879.     See  cases,  p.  — ,  a/fite. 

143.  Black  v.  Blazo,  117  Mass.  17;  Piatt 
V.  Parker,  6  T.  &  C.  577;  Lamb  v.  Brown, 
Fed.  Cas.  8,011. 

144.  Time  for  proof  and  -allowance. — 
Where  a  debtor  in  filing  his  schedules  in 
bankruptcy  omitted  therefrom  any  reference 
to  plaintiff's  claim  and  failed  to  schedule 
such  debt  at  all  until  within  four  days  of 
the  expiration'  of  the  year  for  proving  claims, 
so  that  the  plaintiff  did  not  have  time  to 
have  his  debt  proved  and  allowed,  such  debt 
was  not  duly  scheduled  "  in'  time  for  proof 
and  allowance"  and  therefore  was  not  dis- 
charged. MdCreery  ^  Co.  v.  Brown  (Pa. 
Ct.  of  Com.  PI.),  61  Pa.  L.  J.  80,  29  Am. 
B.  R.  238. 

145.  Fider  v.  Mannheim,  81  N.  W.  2;  Col- 
lins V.  McWalters,  35  N.  .Y.  Misc.  648,  6  Am. 
B.  R.  593,  72  N.  Y.  Supp.  203;  Tyrrel  v. 
Hammerstein,  33  N.  Y.  Misc.  505,  6  Am.  B. 
R.  430,  67  N.  Y.  Supp.  717;  In  re  Beerman 
(D.  C,  Ga.),  7  Am.  B.  R.  431,  112  Fed. 
662;  Hayer  v.  Comstock  (Sup.  Ct.,  Iowa), 
115  Iowa  187,  7  Am.  B.  R.  493,  88  N.  W. 
351;  In  re  Monroe  (D.  C,  Wash.),  7  Am. 
B.  R.  706,  114  Fed.  393;  Zimmerman  v. 
Ketchum  (Sup.  Ct.,  Kan.),  66  Kan.  98,  11 
Am.  B.  R.  190,  71  Pac.  264;  Broadway  Trust 
Co.  V.  Manheim,'  47  N.  Y.  Misc.  415,  14  Am. 
B.  R.  122,  95  N.  Y.  Supp.  93 ;  Custard  v. 
Wigderson  (Sup.  Ct.,  Wis.),  130  Wis.  412, 
17  Am.  B.  R.  337,  110  N.  W.  263;  Finnell  v. 
Armoura  (Sup.  Ct.,  Utah),  39  Utah  316, 
26  Am.  B.  R.  802,  806,  117  Pac.  49. 

Judgment  note  waiving  exemptions. — 
Where  a  creditor  of  a  bankrupt,  holding  a 


judgment  note  with  a  waiver  of  exemption, 
does  not  present  it  in  bankruptcy  proceed- 
ings, although  he  has  knowledge  of  such 
proceedings,  he  cannot  thereafter  enforce 
judgment  on  the  note.  Claster  v.  Soble,  22 
Pa.  Super.  Ct.  631,  10  Am.  B.  R.  446. 

The  purpose  of  this  subdivision  was  to 
remedy  a  defect  in  the  previous  bankruptcy 
act  by  which  a  debt  was  discharged,  even 
though  the  name  of  the^creditor  was  omitted 
from  the  schedules,  provided  such  omission 
was  not  willful  nor  fraudulent,  even  though 
the  creditor  had  no  notice  nor  knowledge  of 
the  proceedings.  Broadway  Trust  Co.  v.  Man- 
heim, 47  N.  Y.  Misc.  415,  14  Am.  B.  R.  122, 
95  N".  Y.  Supp.  93;  Tyrrel  v.  Sammerstein, 
33  N.  Y.  Misc.  505,  6  Am.  B.  R.  430,  67  N. 
Y.  Supp.  717. 

146.  Hanover  Nat.  Bank  v.  Moyses,  186  U. 
S.  181,  8  Am.  B.  R.  1,  46  'L.  Ed.  1113. 

147.  See  p.  260,  ante. 

What  constitutes  "  duly  scheduled." — ^The 
claim  of  a  creditor  named  "  Custard  "  is  not 
duly  scheduled  under  the  name  of  "  Cas- 
tard,"  and  is  not  aifected  by  the  bankrupt's 
discharge.  Custard  v.  Wigderson  (Sup.  Ct., 
Wis.),  130  Wis.  412,  17  Am.  B.  R.  337,  110 
N.  W.  263.  Where  a  creditor's  address  in  the 
schedules  was  given , "  Leader  Building,  5th 
avenue,  Pittsburgh,  Pa.,"  instead  of  "  Maeder 
Building,  5th  avenue,  Pittsburgh,  Pa.,"  which 
is  his  proper  address,  it  was  held  to  be  in- 
sufficient. Reed  v.  Dippell  (Ct.  of  Common 
Pleas,  Pa.),  61  Pa.  Dist.  126-,  17  Am.  B.  R. 
371.  Where  the  schedule  gives  the  address  of 
creditors  as  "317  Main  street.  New  York 
city,"  there  is  no  presumption  that  notices  so 
addressed  reached  them  at  "  317  Main  istreet, 
Cincinnati,  Ohio."  Wertheimer  v.  Howard, 
47  N.  Y.  Misc.  145,  14  Am.  B.  R.  547,  93 
N.  Y.  Supp.  518.    Where  a  surviving  partner 
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schedule  of  tlie  residence  of  a  creditor  as  "  unknown,"  when  it  could  have  been 
ascertained  by  the  exercise  of  reasonable  diligence,  would  prevent  a  discharge 
of  the  debt."*  A  failure  to  use  due  efforts  to  learn  the  street  number  of  a 
judgment  creditor,  will  deprive  the  petitioner  of  the  right  to  a  discharge  of 
such  judgment."®  The  act  itself  does  not  require  the  street  number  to  be 
inserted.  The  cases  holding  this  essential  were  decided  under  bankruptcy 
rules  in  force  in  the  district  where  the  bankruptcy  occurs.  Both  as  to  the 
use  of  initials  and  the  omission  of  a.  street,  address  the  act  must  be  given  a 
general  constniction,  as  in  the  light  of  the  fact  that  letters  directed  to  persons 
by  their  initials  are  constantly,  properly  and  promptly  delivered  in  the 
largest  cities  of  the  country,  even  when  the  street  number  is  not  given. ■^'''*  It 
is  clear  also  that  where  the  failure  to  schedule  the  actual  owner  of  the  debt 


is  "correctly  described  in  the  schedules  as  the 
creditor,  and  had  actual  notice,  although  his 
residence  was  incorrectly  stated  in  the  sched- 
ules, his  debt  'will  be  discharged.-,  Kaufman 
V.  Schreier,  108  N.  Y.  App.  Div.  298,  17  Am. 
B.  R.  314,  95  N".  Y.  Supp.  729. 

In  Liesum  v.  Krausa,  35  N.  Y.  Misc.  376, 
71  N.  Y.  Supp.  1022,  the  creditor's  name 
was  Liesum,  but  he  was  scheduled  as  Lies- 
man,  and  his  debt  was  held  not  discharged. 
See  >also  Columbia  Bank  v.  Birkett,  9  Am. 
B.  E.  481,  174  N.  Y.  112;  affd.  sui  horn 
Birkett  v.  Columbia  Bank,  195  U.  S.  345,  12 
Am.  B.  TR.  691,  in  which  case  the  bankrupts 
had  scheduled  a  debt  represented  by  their 
promissory  note  in  the  name  of  the  payee, 
when  they  knew  it  was  held  by  a  discount 
bank,  which  had  no  notice  or  actual  knowl- 
edge of  the  bankruptcy  proceedings  prior  to 
the  bankrupt's  discharge;  it  was  held  that 
the  bank  was  not  bound  thereby  and  could 
recover  on  the.  note  agaiiist  the  bankrupts. 

Where  a  bankrupt  in  his  schedule  of  cred- , 
itora,  in  scheduling  a  debt,  gave  as  the  name 
of  a  creditor,  "  C.  Merger,"  instead  of 
"Charles  Ferger,"  and  his  residence  merely 
as  "  Indianapolis,"  and  the  proof  showed 
that  the  information  furnished  in  the  sched- 
ules did  not  result  in  the  creditor's  receiv- 
ing notice  of  the  bankruptcy  proceedings, 
the  debt  was  not  duly  scheduled  so  as  to  be 
discharged.  Kreitlein  v.  Ferger  (Ind.  App. 
Ct.),  52  Ind.  App.  199,  28  Am.  B.  E.  908, 
97  N.  E.  819,  98  N.  E.  1005,  revd.  in  238  U. 
S.  21,  34  Am.  B.  E.  862,  59  L.  Ed.  1184,, 
holding  that  the  failure  to  give  the  street 
address  was  not  fatal  to  the  validity  of  the' 
schedules. 

As  to  failure  to  schedule  name  and  resi- 
dence of  receiver  of  corporatioj,  appointed  in 
action  to  enforce  liability  of  stockholder, 
where  names  of  creditors  are  scheduled,  see 
Longfield  v.  Minnesota  Sav.  Bank,  95  Minn. 
S4,  14  Am.  B.  E.  413,  103  N.  W.  706. 

The  use  of  ditto  marks  to  indicate  the 
residence  of  a  creditor  is  ineffectual.  Haack 
V.  Theise,  51  N.  Y.  Misc.  3,' 16  Am.  B.  E. 
699,  99  N.  Y.  Supp.  905.  The  listing  of 
the  name  of  a  creditor  by  an  initial  instead 
of  the  full  Christian  name  is  not  such  a, 
defect  as  to  deprive  the  bankrupt  of  a  dis- 
charge of  the  debt.    Kreitlein  v.  Ferger,  238 


U.  S.  31,  34  Am.  B.  E.  862,  59  L.  Ed.  1184, 
revg.  52  Ind.  App.  199,  28  Am!  B.  E.  908,  97 
N.  E.  819. 

148.  Schiller  v.  Weinstein,  47  N.  Y.  Misc. 
622,  15  Am.  B.  E.  183,  94  N.  Y.  Supp.  763. 

Failure  to  state  that  address  was  unknown. 
— A  debt  arising  on  a  promissory  note  is  not 
discharged  where  the  schedules  failed  to 
state  the  name  and  address  of  the  holder  of 
the  note  or  that  the  address  was  unknown 
and  the  addresses  of  the  persons  who  were 
aocominodated  and  the  place  where  the  debt 
was  contracted  and  whether  the  liability  was 
joint,  several  or  individual.  Hazard  Mfg. 
Go.  V.  Brown  (Ct.  of  Common  Pleas,  Pa.), 
25  Am.  B.  E.  903. 

Judgment  creditor  scheduled  as  unkjiown. 
—  Where  a  bankrupt 'in  scheduling  a  judg- 
ment set  forth  the  residence  and  occupation 
of  the  judgment  creditors  as  "Unknown  — 
California,"  though  he  had  actual  knowledge 
of  their  residence  and  'post-office  address,  and 
the  judgment  creditors  did  not  learn  of  the 
bankruptcy,  proceedings  until  long  after 
bankrupt's  discharge,  the  judgment  was  not 
propel-ly  scheduled  so  as  to  come  within  the 
terms  of  bankrupt's  discharge,  and  a  motion 
to  cancel  said  judgment  because  of  the  dis- 
charge should  be  denied.  Miller  v.  Guasti 
226  U.  S.  170,  29  Am.  .B.  E.  201,  57  L.  Ed. 
173,  aifg.  208  .N.  Y.  259,  26  Am.  B.  E.  797, 
96  N.  E.  416. 

149.  Cagliostro  v.  Indelli,  53  N.-  Y.  Misc. 
44,  17  Am.  B.  E.  685,  102  N.  Y-  Supp.  918, 
holding  that  where  a  bankrupt  schedules  the 
residence  of  judgment  creditor  as' "  Mulberry 
street.  New  York  City,"  and,  owing  to  failure 
to  give  the  street  number,  the  creditor,  who 
had  resided  in  one  house  in  said  street  for 
more  than  ten  years  last  past,  receives  no 
notice  of  the  bankruptcy  proceedings,  and 
denies  any  knowledge  thereof,  the  claim  will 
not  be  discharged. 

150.  Failure  to  give  street  and  number. — 
The  act  itself  does  not  require  the  street 
number  of  a  creditor  to  be  given,  and  an 
orriission  thereof  is  not  in  itself  sufficient  to 
withhold  the  privilege  of  discharge  in*  re- 
spect to  the  creditor's  debt.  Kreitlein  v, 
Ferger,  238  U.  S.  31,  34  Am.'B.  E.  862,  in 
which  the  court  discusses  the  improper 
scheduling  in' debts  as  follows:   "There  are 
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was  intentional,  such   debt  will  not  be  discharged/^^  but  not  if  there  was 
actual  notice. ^''^ 

(3)  Notice  or  knowledge;  proof. — A  written  notice  need  not  be  served 
upon  the  creditor,  but  actual  knowledge  is  sufficient,  and  facts  occurring  before 
or  after  the  coinmencement  of  the  proceedings  are  competent  to  establish  such 
knowledge.^^*  "Actual  knowledge  of  the  proceedings  "  contemplated  by  this 
Section  is  a  knowledge  in  time  to  avail  a  creditor  of  the  benefits  of  the 
law  —  in  time  to  give  him  an  equal  opportunity  with  other  creditors  —  not 
a  knowledge  that  may  come  so  late  as  to  deprive  him  of  participation  in  the 
administration  of  the  affairs  of  the  estate  or  to  depifive.  him  of  dividends ;  •^^ 
and  it  has  been  held  that  actual  knowledge  of  an  attorney  employed  to  collect 
a  judgment  against  the  bankrupt-  is  sufficient.''*''  Knowledge  obtained  from 
reading  the  newspapers  and  from  verbal  commumca,tion  has  been  held  to  be 
sufficient. ^^®  Mere  casual  conversation  with  a  disinterested  party  in  which  a 
mortgagee  is  informed  that  the  mortgagor  has  gone  into  bankruptcy,  does  not 
constitute  notice  so  as  to  relieve  the  inortgagor  of  his  obligations  under  the 
mortgage,  where  it  appears  that  the  claim  was  not  scheduled.-'^''  It  has  been 
held  that  the  burden  of  proof  is  upon  the  bankriipt  to  establish  the  fact  that 
the  debt  was  duly  scheduled  or  that  the  creditor  had  notice  or  actual  knowledge 
of  the  proceedings.^^*     But  the  Supreme  Court  in  a  recent  case  has  stated 


only  a  few  instances,  under  the  Bankruptcy 
Act,  in  which  the  courts  have  had  occasion 
to  deal  with  the  subject,  or  to  construe  sec- 
tion 7  (8), — requiring  claims  to  be  duly 
listed, —  in  connection  with  section  17,  which 
provides  that  a  discharge  shall  release  the 
debtor  from  all  provable  debts  'except  such 
^s  *  *  *  (3)  have  not  been 'duly  sched- 
uled in  time  for  proof  and  allowance^  with 
the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or 
actual  knowledge  of  the  proceedings  in  bank- 
ruptcy    *     *     ♦" 

"  It  has  been  held  that  a  claim  is  not  duly 
scheduled  if  the  name  of  the  creditor  is 
improperly  spelled,  Custard  v.  Wigderson, 
130  Wis.  416,  17  Ain.  B.  K.  337,  IIQ  N.  W. 
263,  10  Ann.  Cas.  740  ^  or  if  the  street  num- 
ber is  given,  but  the  name  of  the  city  of  his 
residence  is  omitted,  Troy  v.  Rudnick,  198 
Mass.  563,  85  N.  E.  177;  or  if, the  creditor 
is  listed  as  residing  in  one  city  when  he 
actually  lives  in  another,  Marshall  v.  Eng- 
lish-American Loan  &  T.  Co.,  127  Oa.  376, 
56  S.  E.  449;  or  if  the  creditor's  name  is 
given,  but  the  schedule  falsely  recites  '  Resi- 
dence unknown,'  Birkett  v.  Columbia  Bank, 
195  U.  S.  345,  12  Am.  B.  R.  691,  49  L.  Ed. 
231 ;  Miller  v.  Guasti,  226  U.  S;  170,  29  Am. 
B.  R.  201,  57  L.  Ed.  173;  Parker  v.  Murphy, 
215  Mass.  72,  31  Am.  B.  R.  646,  102  N.  E. 
85.  These  decisions,  however,  were  based  on 
extrinsic  proof  and  on  a  finding  that,  as  a 
matter  of  fact,  the  name  was  misspelled,  or 
the  creditor's  residence  '  was  improperly 
listed,  or  that  the  bankrupt  knew  the  cred- 
itor's address,  and  falsely  stated  that  the 
residence  was  'unknown.'  None  of  them 
holds  that,  as  a  matter  of  law,  the  discharge 
was  rendered  inoperative  merely  because  the 
street  number  was  not  given  in  the 
schedule." 


151.  Columbia  Bank  v.  Birkett,  9  Am.  B. 
R.  481,  174  N.  Y.  112;  affd.  sui  nom.  Birkett 
V.  Columbia  Bank,  195  U.  S.  345,  12  Am.  B. 
R.  691,  49  Li  Ed.  231,  holding  that  where 
bankrupts  schedule  a  debt,  represented  jby 
their  promissory  note,  in  the  name  of  their 
payee,  when  ttey^  know  it  is  held  by  a  dis- 
count bank,  and  in  this  matter  deprive  the 
bank  of  notice  of  their  proceeding  in  bank- 
ruptcy, the  bank  may  subsequently  recover 
on  the  note. 

152.  Zimmerman  v.  Ketchum,  76  Kan.  98, 
11  Am.  B.  R.  190,  71  Pac.  264. 

153.  Knapp  v.  Harold,  11  Am.  B.  R.  190 
note,  25  Ohio  C.  C.  Rep.  213 ;  New  England 
Advertising  Co.  v.  Lebson  (Pa.  Ct.  Com. 
Pleas),  29  Am.  B.  R.  62,  holding  that  notice 
of  bankruptcy  proceedings  to  an  agent  of  the 
creditor  who  sought  to  collect  the  claim 
against  the  bankrupt  constitutes  sufficient 
knowledge. 

Service  of  process  or  personal  notice  is 
not  essential  to  the  "binding  force  of  a  dis- 
charge. Hanover  Nat.  Bank  v^  Moyses,  186 
U.  S.  181,  8  Am.  B.  R.  1,  46  L.  Ed.  1113. 

154.  Birkett  v.  Columbia  Bank,  195  V.  S. 
345,  12  Am.  B.  R.  691,  49  L.  Ed.  231. 

155.  Keefauver  v.  Hevenor,  163  N.  Y.  App 
Div.  531,  32  Am.  B.  R.  580,  148  N.  Y.  Supp 
434. 

156.  Kaufman  v.  Scheier,  108  N.  Y.  App 
Div.  298,  17  Am.  B.  R.  314,  95  N.  Y.  Supp 
729 ;' Morrison  v.  Vaughan,  119  N.  Y.  App 
Div.  184,  18  Am.  B.  R.  704,  104  N.  Y.  Supp 
169. 

157.  Wheeler  v.  Newton,  168  N.  Y.  App 
Div.  782,  35  Am.  B.  R.  25,  154  N.  Y.  Supp, 
431. 

158.  Weidenfeld  v.  Tillihghast,  54  Misc 
90,  18  Am.  B.  R.  531,'  104  N.  Y.  Supp.  712 
See  Am.  Bankr.  Dig.  §  1116. 

Burden    of    proof. —  A    bankrupt    has    the 
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that  where  the  bankrupt  is  sued  on  a  debt  existing  at  the  time  of  filing  the 
petition,  the  introduction  of  the  order  of  discharge,  containing  a  recital  that 
the  bankrupt  has  been  discharged  from  all  provable  debts,  "  excepting  such  as 
are  by  law  excepted  from  the  operation  of -a  discharge  in  bankruptcy," '^^^ 
makes  out  a  prima  facie  defense,  the  burden  being  then  oast  upon  the  plaintiff 
to  show  that,  because  of  the  nature  of  the  claim,  failure  to  give  notice  or  other 
statutory  reason,  the  debt  sued  on  was  by  law  excepted  from  the  operation  of 
the  discharge. ^^ 

d.  Fiduciary  debts. —  (1)  In  general. — The  language  of  the  present 
bankruptcy  acts  as  to, debts  created  while  acting  in  a  "fiduciary  capacity"  is 
not  materially  different  from  that  of  the  act  of  1867,  and  the  same  rules  of 
construction  should  be  applied. ^^  Manifestly  the  words  "  were  created  by 
his  fraud,  embezzlement,  misappropriation,  or  defalcation  while  acting  as  an 
officer  or  in  any  fi.duciary  capacity "  refer  to  such  technical  trusts  as  were 
included  in  the  phrase  "  fiduciary  debts  "  so  frequently  used  in  eases  under 
the  former  law,-^®^  and  not  trusts  which  the  law  implies  from  the  contract.^** 
Fraud  of  officers  or  of  persons  in  a  fiduciary  capacity  is  what  is  here  meant, 
and  not  the  ordinary  fraud  of  an  ordinary  debtor  in  so  disposing  of  his  property 
as   to  hinder,    delay   or   defraud  his   creditors.^®*     The   distinction   between 


burden  of  proving  that  a  debt  was  duly 
scheduled  and  that  the  creditor  had  either 
statutory  or  other  actual  notice  of  the  bank- 
ruptcy proceedings,  and  if  there  is  no  evi- 
dence of  scheduling  the  debt,  and  the  cred- 
itor had  no  actual  notice  of  the  bankruptcy 
proceedings,  the  bankrupt  is  not  discharged. 
Bogart  V.  Cowboy  State  Pank  (Tex.  Civ. 
App.),  37  Am.  B.  E.  387,  182  S.  W.  678. 

159.  See  Official  Form  No.  59,  post. 

160.  Kreitlein  v.  Fergef,  238  U.  S.  21,  34 
Am.  B.  E.  862,  59  L.  Ed.  1184.  It  may  be 
douhted  whether  the  court  in  this  case  in- 
tended to  lay  down  the  rule  that  wherd 
a  schedule  omitted  the  creditor's  name, 
the  burden  rests  upon  the  plaintiflF  to 
show  that  he  had  no  notice,  for  the 
court  says:  "The  authorities,  however, 
differ  as  to  whether,  under  section  17 
(3),  the  burden  is  on  the  plaintiff  to  show 
that  he  had  no  notice,  or  on  the  bankrupt 
to  show  that  the  creditor  had  notice  in  time 
to  have  proved  his  claim  and  had  it  allowed. 
Steele  v.  Thalheimer,  74  Ark.  518,  86  S.  W. 
305;  Van  Norman  v.  Young,  228  111.  430,  81 
N.  B.  1060;  Ailing  v.  Straka,  118  111.  App. 
184(2);  Hallagan  v.  Dowell,  139  N.  W. 
883;  Parker  v.  Murphy,  215  Miss.  72,  102 
N.  E.  85;  Wineman  v.  Fisher,  135  Mich. 
608,  98  N.  W.  404;  Laffoon  v.  Kerngr,  138 
N.  C.  285,  50  S.  E.  654;  Fields  v.  Bust, 
36  Tex.  Civ.  App.  351,  82  S.  W.  331 ;  Bailey 
V.  Gleason,  76  Vt.  117,  118,  5"  Atl.  537; 
Custard  v.  Wigderson,  130  Wis.  414,  17  Am. 
B.  R.  337,  110  N.  W.  263,  10  Ann.  Cas.  740. 
In  view  of  the  scope  of  his  testimony  that 
he  did  not  know  of  the  bankruptcy,  it  is 
not  necessary  in  this  case  to  discuss  that 
mooted  point,  unless  it  must  be  held  that, 
because  of  the  failure  to  set  out  the  number 
of  Ferger's  house  in  Indianapolis,  his  claim 
was  not  duly  scheduled." 


-    161.  Leslie  v.  Shaw,  122  Jf.  Y.  App.  Div. 
99,  19  Am.  B.  R.  866,  106  N.  Y.  Supp.  1,012. 

162.  Bracken  v.  Miller  (C.  'C,  Me.),  5  Am. 
B.  R.  23,  104  Fed.  522;  First  Nat.  Bank  v. 
Bamforth  (Vt.  Sup.  Ct.),  37  Am.  B.  R.  315, 
96  Atl.  6Q0. 

The  words  "  fraud,"  "  embezzlement  "  and 
"  misappropriation "  have  been  held  not  to 
refer  to  the  individual  debtor  referred  to  in 
subdivision  (2)  of  this  section.  In  re  BuUis, 
68  N.  Y.  App.  Ddv.  508,  7  Am.  B.  R.  238,  73 
N.  Y.  Supp.  1047. 

163.  Bracken  v.  Milner  (C.  C,  Mo.),  5  Am. 

B.  R.  23,  104  Fed.  522. 

164.  Morse  v.  Kaufman  (Sup.  Ct.,  Va.), 
4  Va.  Sup.  Ct.  172,  7  Am.  B.  E.  549; 
Reeves  v.  MoCracken  .(N.  J.  Eq.),  69 
N.  J.  Eq.  203,  13  Am.  B.  R.  680,  60  Atl. 
332,  where  it  was  held  only  technical  trusts 
were  within  the  section,  and  it  had  no  ap- 
plication to  an  alleged  fraudulent  transfer; 
Barrett  v.  Prince  (C.  C.  A.,  7th  Cir.),  16 
Am.  B.  R.  64,  143  Fed.  302,  holding  that 
where  it  is'  alleged  that  the  bankrupt  had 
embezzled  and  fraudulently  converted  to 
his  own  use  certain  goods  and  chattels,  but 
set  forth  no  facts  constituting  fiduciary  re- 
lationship or  disclosing  fraud,  embezzlem«nt,- 
misappropriation  or  defalcation,  the  bank- 
rupt is  entitled  to  a  discharge;  Matter  of 
Adler  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  414, 
144   Fed.   695;    Matter   of   Floyd    (Eef.,    D. 

C,  N.  Y.),  15  Am.  B.  R.  277. 

Setting  aside  sale  as  fratidulent.— The 
mere  fact  that  incidentally  to  the  collection 
of  a  debt  a  sale  of  property  is  set  aside  as 
fraudulent  does  not  make  the  debt  one  cre- 
ated by  fraud,  nor  prevent  its  being  released 
by  a  discharge.  In  re  Blumberg  (D.  C, 
Tenn.),  1  Am.  B.  R.  633,  133  Fed.  845, 
revg.  1  Am.  B.  R.  627. 
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mere  frauds  in  fact  and  wrongs  committed  by  private  or  public  trustees  was 
not  so  clearly  indicated  in  the  former  law.  Subdivision  2,  with  the  limita- 
tions already  indicated,  now  has  to  do  with  the  one;  subdivision  4  with. the 
other.  The  words  used  in  the  act  of  1841,  "  debts  contracted  in  consequence 
of  a  defalcation  as  a  public  officer  or  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  fiduciary  capacity  "  are  very  similar  to  and 
illuminate  those  in  the  present  law. 

(2)  CONSTEUCTIOJS^    OF    -5|pRDS    "  WHILE   ACTING   AS   AN    OFFICEE   OE   IN  ANY 

FIDUCIAEY  CAPACITY." —  Somo  difficulty  formerly  existed  as  to  the  construc- 
tion of  the  qualifying  words  "while  acting  as  an  officer  or  in  any  fiduciary 
capacity."  It  was  held  in  a  number  of  cases  that  such  words  only  applied  to 
a  "  defalcation,"  and  did  not  limit  "  fraud,"  so  that  under  this  subdivision 
any  debt  created  by  fraud  could  not  be  discharged.^®^  But  the  Supreme  Court 
in  the  case  of  Crawford  v.  Burke, ^**  has  established  a  contrary  doctrine,  and 
the  true  interpretation  is  that  such  words  qualify  and  limit  each  of  the  words 
"  fraud,"  "  embezzlement "  and  "  misappropriation,"  as  well  as  the  word 
"  defalcation."  ^^ 

(3)  Who  aee  fiduciaey  debtoes. —  Manifestly  only  public  officers  and 
trustees;  and  not,  as  we  have^ already  seen,  agents,  factors,  commissionmen, 
and  the  like.-*-**       A  naked  bailee  of  money  under  an  express  agreement  to 


.  165.  In  re  Butts  (D.  C,  N.  Y.),  10  Am. 
B.  E.  16,  120  Fed.  960;  In  re  WoUock  (D.  C, 
111.),  9  Am.  B.  R.  685,  120  Fed.  516;  Frey 
V.  Torrey,  70  N.  Y.  App.  Div.  166,  8  Am. 
B.  E.  196,  75  N.  Y.  Supp.  40,  affd.  175  N.  Y. 
501. 

166.  195  U.  S.  176,  12  Am.  5.  E.  659,  49 
L.  Ed.  147. 

167.  The  limitation  of  the  application  of 
this  subdivision  to  fraud,  embezzlement,  mis- 
appropriation, or  defalcation  of  the  bankrupt 
wMle  acting  as  an  ofBcer  or  in  any  fiduciary 
capacity  is  not  according  to  the  decision 
in  some  jurisdictions.  For  instance,  in  the 
case  of  Crawford  v.  Burke,  201  111.  581,  11 
Am.  B.  E.  15,  66  N.  E.  833,  it  was  held 
that  the  exception  contained  in  the  fourth 
subdivision  applied  to  debts  fraudulently  cre- 
ated where  no  judgment  had  been  obtained, 
or  to  those  created  by  the  embezzlement  of 
the  bankrupt  regardless  of  the  fact  that  he 
was  not  acting  as  an  officer  or  in  a  fiduciary 
capacity.  This  case  has  been  reversed  by  the 
Supreme  Court  of  the  United  States,  reported 
195  U.  S.  176,  12  Am.  B.  E.'659,  49  L.  Ed. 
147.    In  the  case  of  Watertown  Carriage  Co. 

.y.  Halli  176  N.  Y.  313,  11  Am.  B.  E.  15, 
it  was  jield  that  a  complaint  alleging  that 
the  defendant  wrongfully  and,  fraudulently 
embezzled  and  misappropriated  the  plaintiff's 
money  stated  a  cause  of  action  to  which  the 
discharge  of  the  defendant  in  bankruptcy 
was  no  defense;  the  court  cited  in  support 
of  its  contention  the  case  of  Crawford  v. 
Burke,  201  111.  581,  11  Am.  B.  E.  15,  66  N.  E. 
833.  In  the  case  of  Prey  v.  Torrey,  79  N.  Y. 
App.  Div.  166,  8  Am.  B.  E.  196,  75  N.  Y. 
Supp.  40;  affd.  on  opinion  below,  175  N.  Y. 
501,  it  was  held  that  the  words  "While 
aeting  as  an  officer  or  in  any  fiduciary  ca- 
pacity," do  not  qualify  the  words  "  fraud," 


"  embezzlement,"  and  "  misappropriation," 
but  only  the  word  "  defalcation."  This  case 
was  in  effect  overruled  by  Crawford  v.  Burke, 
195  U.  S.  176,  12  Am.  B.  E.  659,  49  L.  Ed. 
147,  which  held  that  such  words  qualified 
"  fraud,"  "  embezzlement  "  and  "  misappro- 
priation," as  well  as  "  defalcation."  Tindle 
V.  Birkett,  183  N.  Y.  267,  15  Am.  B.  E.  179, 
affd.  205  U.  S.  183,  18  Am.  B.  E.  121,  51 
L.  Ed.  762;  First  Nat.  Bank  v.  Bamforth 
(Vt.  Sup.  Ot.),  37  Am.  B.  R.  315,  96  Atl. 
600. 

The  words  "  embezzlement "  or  "  misap- 
propriation '*  may  hot  be  construed  inde- 
pendently of  "  in  a  fiduciary  capacity."  In 
re  Ennis  &  Stoppani  (D.  C,  N.  Y.),  22  Am. 
B.  E.  6Y9,  171  Fed.  755.    • 

The  word  "defalcation"  is  broader  than 
"  embezzlement "  or  "  misappropriation,"  and 
neither  class  of  debts  so  created  should  be 
construed  out  of  the  section.  In  re  Butts 
(D.  C,  N.  Y.),  10  Am.  B.  E.  16,  120  Fed. 
960. 

Fiduciary  capacity. —  An  indebtedness  of  a 
bankrupt  arising  from  the  embezzlement  or 
misappropriation  of  the  funds  of  a  national 
bank,  wlule  he  was  an  officer  thereof,  is  in- 
curred in  a  "  fiduciary  capacity."  Harper  v. 
Eankin  (C.  C.  A.,  4th  Cir.),  15  Am.  B.  E. 
608;  141  Fed.  626,  affg.  13  Am.  B.  R.  430, 
133  Fed.  970.  In  Hyde  &  iSons  v.  Lesser,' 
95  N.  Y.  App.  Div.  320,  12  Am.  B.  E.  659 
(note),  87  N.  Y.  Supp.  878,  it  was  held  that 
a  discharge  is  not  a  release  from  liability 
for  fraud,  though  such  fraud  was  not  perpe- 
trated while  acting  as  an  officer  or  in  any 
fiduciary  capacity. 

168.  See  p.  444,  ante.  And  compare  Chap- 
man V.  Forsyth,  2  How.  202;  Hennequin  v. 
Clews,  111  V.  S.  676,  28  L.  Ed.  565;  In -re 
Brown,  Fed  Cas;  1,979;  In  re  Basch  (D.  C, 
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keep  safely  and  pay  over  on  request  is  not. acting  in  a  "  fidticiary  capacity."  ^®® 
But  the  refusal  of  a  factor,  upon  grounds  not  legally  tenable,  to  return  unsold 
goods  after  demand,  renders'  his  liability  therefor  a  debt  created  by  his  frauds 
embezzlement  or  misappropriation  while  acting  in  a  fiduciary  capacity."" 
Although  it  may  not  be  entirely  free  from  doubt,  the  term  "  officer  "  has  been 
held  to  mean  officers  of  private  corporations  and  to  be  of  broader  application 
than  the  words  "  public  officer  "  as  used  in  the  act  of  1867."^  An  officer  of  a 
corporation  is  an  "  officer  "  within  the  meaning  of  this  provision,"^  but  the 
managing  partner  of  a  firm  of  two  members  is  not."*  It  is  thought,  the 
word    "misappropriation"    means    little    more    than    its    companion    word 


"  embezzlement."      The  term  "  fraud 

N.  Y.),  3  Am.  B.  R.  235,  97  Fed.  761;  In  re 
BuUia,  68  N.  Y.  App.  Div.  508,  7  Am.  B.  R. 
238,  73  N"  Y.  Supp.  1047. 

"A  factor  or  agent  who  sella  the  goods 
of  his  principal  and  fails  to  pay  over  the 
money  collected  is  not  guilty  of  misappro- 
priation, while  acting  in  a  fiduciary  capacity, 
within  the  meaning  of  the  Bankruptcy  Act." 
In  re  Adler  (C.  C.  A.,  2d  Cir.),  18  Am.  B. 
R.  240,  152  Fed.  4-22;  In  re  Ennis  &  Stop" 
pani  (D.  C,  N.  Y.),  22  Ami  B.  R.  679,  171 
Fed.  755;  Keefauver  v.  Hevenor,  163  N.  Y. 
App.  Div.  531,  32  Am.  B.  R.  580,  148  N.  Y. 
Supp.  434   (citing  text). 

The  term  "  fiduciary  "  has  been  held  hy  the 
United  States  Supreme  Court,  as, well  as 
other  courts,  to  apply  to  what  may  be  under- 
stood as  technical  or  express,  rather  than 
implied,  trusts,  and  as  excluding  from  such 
interpretation  frauds  by  commissionmen, 
brokers,  agents,  etc.  'Gee  v.  Gee,  84  Minn. 
384,  7  Am.  B.  R.  500,,  87  N,  W.  1116. 

Failure  to  pay  over  proceeds^  of  sale. — 
Where  bankrupts  pledged  aa  security  for 
loans  certain  accounts,  for  merchandise  sold, 
under  an  agreement  to  hold  in  trust  for  the 
pledgees  any  returned  merchandise  or  to 
deliver  the  same  to  the  pledgees  who  were 
to  be  considered  as  having  sole  title  thereto, 
unless  Ibankrupts  should  pay  the  pledgees 
for  the  goods  or  resell  them  and  pay  over 
the  proceeds,  a  claim  based  upon  the  failure 
of  liaiikrupts  to  pay  over  the  proceeds  of  the 
sale  of  certain  returned  merchandise  is  dis- 
chargeable under  section  17,  the  liability  not 
being  one  created  while  acting  in  a  "fiduciary 
capacity "  nor  constituting  a  willful  injury 
to  property  within  the  meaning  of  said  sec- 
tion. In  re  Toklas  Bros.  (D.  C.,.N.  Y.), 
29  Am.  B.  R.  709,  201  Fed.  377. 

169.  Lewis  v.  Shaw,  122  N.  Y.  App.  Div. 
966,  19  Am.  B.  R.  866,  106  N.  Y.  Supp.  1012. 

Deposit  of  check  for  purchase  of  stock. — 
Where  one  deposited  a  check  for  a  sum  of 
money  with  bankers  and  brokers  with  an 
order  to  purchase  certain  stock,  but  counter- 
manded the  order  before  the  stock  was  bought 
and  demanded  the  return  of  the  money,  which 
was  not  returned,  the  bankers  and  brokers 
did  not  contract  with  the  defendant  while 
acting  in  a  "  fiduciary  capacity,"  within  the 
meaning  of  section  17  of  the  bankruptcy  act. 
Clarke  v.  Milliken    (App.  Term,  N.  Y.),  70 


,  .     .     .in  any  fiduciary   capacity" 

N".  Y.  Misc.  492,  25  Am.  B.  R.  680,  127  N.  Y. 
Supp.  339. 

170.  Mathieu  v.  Goldberg.  (C.  C,  N.  Y.), 
19  Am.  B.  R.  191,  156  Fed.  541. 

171.  Harper  V.  Rankin  (C.  C.  A.,  4th  Cir.), 
15  Am.  B.  R.  608,  141 -Fed.  626,  72  C.  C  A: 
320,  followed  in  In  re  Gulick  (D.  C,  N.  Y.)', 
26  Am.  B.  R.  362,  190  Fed.  52.  See  Matter  of 
Wenman  (D.  C,  N.  Y.),  16  Am.  B.  R.  690, 
153  Fed.  910,  holding  that  there  may  be 
some  doubt»as  to  whether  the  term  "  officer  " 
applies  to  any  officer,  including  an  officer 
of  a  corporation; 

-Meaning  of  word  "officer." — In  the  case 
of  In  re  Harper  (D.  €.,  Va:),  13  Am.  B.  R. 
430,  133  Fed.  9^0,  the  court  said:  "While 
the  question  has  not,  so  far  as  I  am  advised, 
been  decided,  it  seems  to  me  that  the  change 
in  phraseology  from  '  public  officer '  to 
'  officer '  shows  an  intent  to  change  the 
meaning  of  the  law  in  this  respect.  For 
authority  in  supporting  this  view,  we  need 
go  no  further  back  than  to  the  language  so 
recently  used  by  the  Supreme  Court  in  the 
case  of  Orawford  v.  Burke:  Our  own  view, 
however,  is  that  a  change  in  phraseology  cre- 
ates a  presumption  of  a  change  in  intent,  and 
the  Congres^s  would  not  have  used  such  differ- 
ent language  in  section  17  from  that  used  in 
section  33  of  the  Act  of  March  2,  1867,  c.  14, 
Stat.  533,  without  thereby  intending  a  change 
of  meaning.  The  substitution  of  the  word 
'  officer  '  for  the  phrase  '  public  officer  '  can- 
not properly  be  considered  intentional.  The 
exact  phraseology  of  such  legislation  is  of 
too  great  Importance  to  justify  such  a'  pre- 
sumption. The  change  of  language,  there- 
fore, evidenced  some  change  of  meaning,  and 
I  have  been  unable  to  ascribe  to  it  any  other 
change  of  meaning  than  to  include  officers  of 
private  corporations.  The  word  'officer'  is 
clearly  of  broader  meaning  than  the  words 
'public  officer.'  That  a  director  and  vice- 
president  of  a  private  corporation,  such  as 
a  national  banking  association,  is  an  '  officer  ' 
of  such  corporation  not  only  in  popular  lan- 
guage, but  in  the  language  of  almost  count- 
less judicial  decisions  and  .  law  text  books, 
and  the  acts  of  Congress  will  not  be  dis- 
puted." 

172.  In  re  Gulick  (D.  C,  N.  Y.),  26  Am. 
B.  R.  362,   190  Fed.   52. 

173.  Martin  v.  'Starrett,  97  Nebr.  653,  34 
Am.  B.  R.  220,  151  N.  W.  154. 
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clearly  refers  to  wrongs  committed  by  such  private  trustees  as  attorneys,"'* 
executors,"^  guardians,^''®  and  trustees  in  general."^  The  deb%  however, 
should  be  'due  from  the  trustee,  executor,  administrator,  or  guardian  in  his 
official  capacity."^  It  has .  been  held  that  the  "  fiduoiary  capacity "  here 
referred  to  relates  to  that  of  a  trustee  of  an  express  trust."®  It  relates  to  a 
technical  trust,  only,  and  has  no  reference  to  an  implied  trust/^"  In  order 
to  bring  a  debt  within  this  exception  the  fiduciary  relation  must  have  existed 
previously  to  or  independently  of  the  particular  transaction  from  which  the 
debt  arises ;  ^^^  it  does  not  embrace  debts  arising  out  of  a  particular  trans- 
action conducted  by  an  agent. ^^^  When  a  partnership  is  dissolved  by  the 
death  of  one  of  the  partners  the  survivor  becomes  a  trustee  and  holds^the 
partnership  moneys  in  a  "  fiduciary  capacity  "  for  the  representatives  of  the 
deceased.^®*     But  it  is  well  settled  that  the  sureties  on  the  bonds  of  such 


174.  Flanagan  v.  Pearson,  42  Tex.  1 ;  HefF- 
ner  v.  Jayne,  39  Ind.  463;  White  v.  Piatt, 
5  Den.  (N.  Y.),  274.  Contra:  Wokott  v. 
Hodge,  81  Mass.  547. 

175.  Crisfield  v.  State,  55  Md.  192;  Lara- 
more  V.  McKenzie,  60  Ga.  532.  And  compare 
Amoskeag  Mfg.  Co.  v.  Barnes,  49  N.  H.  312; 
Brown  v.  Hannagan  (Sup.  Jud.  Ct.,  Mass.), 
210  Mass.  246,  27  Am.  B.  E.  294,  96  N.  E. 
714. 

176.  Carlin  v.  Carlin,  8  Bush  (Ky.)  141; 
Halliburton  v.  Carter,  55  Mo.  436;  Simpson 
V.  Simpson,  80  N.  C.  332;  In  re  Maybin,  Fed. 
Cas.  9  337. 

177.'  Flagg  v.  Ely,  1  Edm.  Sel.  Cas.  206 ; 
Pinkston  v.  Brewster,  14  Ala.  315 ;  Kingsland 
V.  Spalding,  3  Barb.  Ch.   (N.  Y.)  341. 

178.  Coleman  v.  Davis,  45  Ga.  489 ;  Mad-  - 
ison  V.  Dunkle;  114  Ind.  262,  16  N.  E.  593; 
Amoskeag  Mfg.  Co.  v.  Barnes,  49  N.  H.  312. 

179.  Matter  of  Wenman  (D.  C,  N.  Y.), 
16  Am.  B.  R.  690,  153  Fed.  910,  in  which 
Holt,  District  Judge,  says :  "  The  authorities 
establish  that  the  phrase  'while  acting  as  an 
officer  or  in  any  fiduciary  capacity'  qualify 
all  the  preceding  words  'fraud,  embezzle- 
ment, misappropriation  or  defalcation,'  and 
do  not  simply  refer  to  the  last  word  '  defal- 
cation,' and  that  the  'fiduciary  capacity' 
referred  to  in  this  section  relates  to  that  of 
a  trustee  of  an  express  trust." 

Agent  to  collect  funds. —  A  discharge  in 
bankruptcy  does  not  release  an  agent  froift 
liability  to  account  for  moneys  coUected 
upon  certain  notes  and  mortgages  entrusted 
to  him  in  a  fiduciary  capacity  for  collection. 
Williams  v.  Virginia-Carolina  Chemical  Co. 
(Ala.  Sup.  Ct.),  182  Ala.  413,  31  Am.  B.  E. 
64,  62  So.  755.  ^ 

But  see  American  Agri.  Chemical  Co.  v. 
Berry  (Me.  Sup.  Ct.),  110  Me.  528,  31  Am. 
B.  E.  142,  87  Atl.  218,  holding  that  where  a 
bankrupt  has  failed  to  pay  or  account  for 
fertilizer  shipped  to  him  for  sale  under  a 
contract  providing  that  he  would  hold  the 
proceeds  of  sales  and  goods  remaining  unsold 
"in  trust"  and  separate  for  the  settlement 
of  his  account,  his  liability  is  not  created 
"in  a  fiduciary  capacity"  so  as  to  be  ex- 
cepted from  his  discharge. 


180.  First  National  Bank  v.  Bamforth  (Vt. 
Sup.  Ct.),  37  Am.  B.  E.  315,  96  Atl.  600. 

The  term  '"fiduciary  capacity,"  as  used  in 
the  bankruptcy  act,  applies  to  technical 
trusts,  and  not  to  those  arising  by  implica- 
tion of  law  from  the  contract  of  pa;rties. 
Martin  v.  Starrett,  97  Nebr.  653,  34  Am. 
B.  E.  220,  151  N.  W.  154. 

181.  First  Nat.  Bank  v.  Bamforth  (Vt. 
Sup.  Ct.),  37  Afki:  B.  E.  315,  96  Atl.  6P0, 
citing  Cronan  v.  Cotting,  104  Mass.  245, 
6  Am.  Eep.  232;  Bryant  v.  Kinyon,  127' 
Mich.  152,  86  N.  W.  531,  53  L.  E. 
A.  801;  Henniquin  v.  Clews,  77  N.  Y.  427, 
33  Am.  Eep.  641;  Goodman  v.  Herman,  172 
Mo.'  344,  72  S.  W.  546,  60  L.  E.  A.  885; 
Bracken  v.  Milner  (C.  C,  Mo.),  5  Am.  B.  E. 
23,  104  Fed.  522;  American  Agri.  Chemical 
Co.  V.  Berry,  110  Me.  528,  31  Am.  B.  E.  142, 
87  Atl.  218,  45  L.  E.  A.  (N.  6.)  1106,  Ann. 
Cas.  1915A,  1293;  Hammond  &  Burt  v. 
Noble,  57  Vt.  193;  Upshur  v.  Briscoe,  138 
U.  S.  365,  11  Sup.  Ct.  313,  34  X.  Ed.  931. 

182.  Mere  agency  insufSgient  to  show 
fiduciary  relation. —  An  agent  intrusted  by 
his  principal  with  beer  to  deliver  to  laborers 
under  his  supervision,  and,  after  deducting 
the  purchase  price  thereof  from  their  wages, 
to  turn  the  same  over  to  such  principal,  does 
not  act  in  a  "  fiduciary  capacity  "  so  as  to 
except  from  his  discharge  in  bankruptcy  a 
claim  for  money  so  collected  by  him  and  con- 
verted to  his  own  use.  In  re  Camelo  (D.  C, 
N.  Y.),  28  Am.  B.  E.  353,  195  Fed.  632; 
Knott  V.  Putnam  (D.  C,  Vt.),  6  Am.  B.  E. 
80,  107  Fed.  907;  Bryant  v.  Kenyon,  127 
Mich.  152,  6  Am.  B.  E.  237,  86  N.  W.  531, 
53  L.  E.  A.  801.  "  In  all  cases  of  agency 
there  is  trust  and  confidence  reposed,  as  in- 
deed there  is  in  all  sales  on  credit;  but  the 
bankruptcy  law  refers  to  those  technical 
trusts  such  as  grow  out  of  the  relation  of 
executor,  administrator,  guardian,  trustee 
and  the  like."  Judge  Eay  in  In  re  Camelo 
(D.  C,  N.  Y.),  28  Am.  B.  E.  353,  195  Fed. 
632.  See  opinion  in  Upshur  v.  Briscoe,  138 
U.  S.  375,  376,  11  Sup.  Ct.  313,  34  L.  Ed. 
931. 

183.  Haggeriy  v.  Badkin  (C.  Ch.,  N.  J.), 
72  N.  J.  Eq.  473,  18  Am.  B.  E.  302,  66  Atl. 
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trustees  are  not  bound  to  a  fiduciary  obligation,  and  a  discbarge  of  tbe  surety 

will  be  an  available  bar.^**     On  tbe  other  hand,  partners  ^^*  and  bankers,^*^ 

like  agents,  factors, ^^'^  and  commissionmen,  do  not  usually  act  in  'a  fiduciary 

capacity.     After  a  discharge  in  bankruptcy  the. burden  of  proving  that  the 

debt  v?as  created  by  fraud,  or  by  one  acting  in  a  fiduciary  capacity,  is  on  the 

plaintiff.i^«  -     - 

IV.    PLEADING  DISCHARGE. 

a.  In  general. —  This  subject  is  discussed  elsewhere.^®  A  discharge  being 
only  available  in  bar,  it  must  be  regularly  pleaded.'^"  Under  the  former 
law,  the  method  was  prescribed.  ^^^  Now,  though  there  is  no  certificate,  any 
form  of  plea  corresponding  to  the  practice  of  the  court  in  which  it  is  entered 
will  be  sufficient.  A  certified  copy  of  the  order  of  discharge  or  confirming 
the  composition,  with  brief  allegations  identifying  it  and  fixing  the  time,  is 
the  usual  method. ^*^  A  reply  or  replication  to  an  answer  setting  up  a  dis- 
charge, as  that  the  debt  sued  on  is  for  fraud,  is  not  necessary  in  the  code 
States;  proof  of  that  fact  ma,y  be  made  without  such  a  plea.^*"*-  It  must 
appear  that  the  liability  pleaded  against  existed  at  the  time  of  the  bank- 
ruptcy. A  discharge  can  only  be  pleaded  by  the  bankrupt  or  his  privies 
in  title.^«* 

b.  As  dependent  on  time.^If  the  suit  is  pending  at  the  time  of  ■bankruptcy, 
it  may  be  stayed  untiLthe  discharge  is  granted. ^^®  If  hot  stayed  and  a  judg- 
ment is  entered  before  discharge,  the  discharge  may  be  availed  of  as  a  bar  to 
further  remedies  on  the  judgment.-'®®    The  same  is  true  if  the  action  is  b^un 


42,  holding  that,  where  complainant's  .ijites- 
tate,  immediately  fifter  having. deposited  with 
defendant  the  sum  of  $500,  as  and  for  his 
share  of  the  capital  of  a  propos^^d  partner- 
ship between  them,  was  .taken  ill  and  died 
witniil  a  few  days,  and  pending  his  siickness 
defendant  deposited,  the  money  to  his  own 
credit  in  the  hank  and,  after  the  death  of  the 
intestate,  copverted  the  money  to  his .  own 
use,  the  defendant  held  the  money  in  a 
"  fiduciary  capacity." 

184.  Ex  parte  Taylor,  Fed.  Cas."  13,773; 
U.  S.  V.  Thi:pckmpjton,  Fed.  ■  Cas.,  16,516 ; 
Steele  v.  Graves,  68  Ala.  21;  Hfeitz  v.  People, 
72  111.  435;  Fowler  v.  Kendall,  4i  Me.  448; 
McMinn  v.  Allen,  67  N.  C.  131. 

185.  Pierce  v.  Shippee,  90  111.  371;  Hill  v. 
Sheibley,  68  Ga,  556. 

The  implied  trust  relation  existing  be- 
tween partners,  under  which  their  liabilities 
to  each  .other  must  be  determined,  does  not 
bring  their  affairs  within  the  definition  of 
the  excepted  term,  "  fiduciary."  Gee  v.  Gee, 
84  Minn.  384,  7  Am.  B.  E.  500.  The  words 
"  fiduciary  capacity "  as  used  iij  this  sub- 
division refer  to  technical  or  express  trusts, 
and  exclude  the  relationship  of  agents,  brok- 
ers and  partners  to  funds  held  generally  by 
them  in  such  capacities.  Karger  v.  Orth 
(Sup.  Ct.,  Minn.),  116  Minn.  124,  27  Am. 
B.  R.  212,  133  N.  W.  471. 

186.  Shaw  V.  Vaughan,  52  Mich.  405 ;  Max- 
well V.  Evans,  90  Ind.  596. 

187.  In  re  Btitts  (D.  C.,  N.  Y.),  10  Am. 
B.  E.  16,  120  Fed.  966;  Harrington  &  Good- 
man V.  Herman  (Mo.  Sup.),  172  Mo.  344, 
72  S.  W.  546. 


188.  ISherwood  v.  Mitchell,  4  Den.  435. 

189.  See  discussion  under  Sectipn  Four- 
teen, ante. 

190.  For  general  remedies  under  a  di»- 
charge  under  present  law,  see  Bank  of  Obm- 
merce  v.  Elliott  (Svi)p.  Ct.,  Wis.)-,  109  Wis. 
648,  6  Am.   B.  E.   409,  85  N.  W.  417,  and 

"eoiapa-Te  Collins  v.  McWalters,  36  N.  Y.  Misc. 
648,  6  Am.B.  E.  593,  72  N.  Y.  S-upp.  203, 
(citing  Collier  on  Bankruptcy  (3d  Ed.),  p. 
198).  See  also  Dimock  v.  Eevere  Copper 
Co.,  117  U.  S.  559,  29  I,.  Ed.  994;  Horner  v. 
Spellman,  78  111.  e06,  410;  In  re  Wesson, 
88  Fed.  855 ;  First  ISTat'l  Bank  v.  Cootes 
(Sup.  Ot.,  W.  Va,),  74  W.  Va.  112,  32  Am, 
B.  E.  361,  81  S.  E.  844,  citing  Collier  on 
Bankruptcy   (8th  Ed.j,  294. 

191.  See  Act  of  1867,  §  34,  E.  S.,  §  5,119. 

192.  Bryant  v.  Kingston,  86  N.  W.  531; 
Morse  V.  Cloyes,  II  Btob.  (N".  Y.)  100;  StoU 
V.  Wilson,  38  N.  J.  198.  For  effect  of  order 
as  evidence,  see  §  21-f,  post. 

193.  Argall  v.  Jacobs,  87  N.  Y.  110;  but 
is  otherwise  in  the  common-law  States,  Cut- 
ter V.  Folsom,  17  N.  H.  139. 

194.  Upshur  V.  Briscoe,  138  U.  S.  365,  34 
L.  Ed.  931;  Fleitas  v.  Eichardson,  147  U.  S. 
550,  37  L.  Ed.  276.  See  also  Baer  v.  Grell 
(Mun,  Ct,  N.  Y.),  6  Am.,  B.  E.  428. 

195.  See  p.  289,  ante. 

196.  Wolf  V.  Stix,  99  U.  S;  1,  25  L.  Ed. 
309;  Hill  v.  Harding,  130  U.  S.  699,  32  L. 
Ed.   1083. 

Stay  of  further  proceedings  under  judg- 
ment.—  A  judgment  recovered  against  a 
bankrupt  after  proceedings  in  bankruptcy 
and  before  his  discharge  is  annjiUed  thereby. 
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after  the  bankruptcy.  If  the  suit  is  commenced  after  the  discharge,  a  stay 
cannot  be  granted,  and  the  discharge  itself  must  be  pleaded. ^^''  "Where,  how- 
ever, the  cause  is  on  appeal  when  the  discharge  becomes  available,  it  usually 
will  not  act  as  a  bar,  though  this  depends  on  the  practice  and  law  of  each 
State.  ^^*  The  Usual  method  of  pleading  where  the  discharge  was  not  avail- 
able in  time  is  by  motion  to  open  default  and  for  leave. to  interpose  a  plea  in 
bar  by  answer  original  or  supplemental.^''*'  Such  an  application  is  addressed 
to  the  discretion  of  the  court  and  may  be  denied,  if  there  has  been  a  long 
delay  in  making  it,^""  or  on  jurisdictional  grounds.  It  will,  not  be  granted 
where  the  judgment  antedates  the  bankruptcy  and  then  resulted  in  a  vested 

lien-^oi  ' 

V.    REVIVAL  OF  DISCHARGED  DEBT  BY  NEW  PROMISE. 

-This  is  the  converse  of  failure  to  assert  a  discharge  in  bar.  A  debt  dis- 
charged is  not  a  debt  paid.  The,  moral  obliga;tion  remains,  and  is  a  sufficient 
consideration  for.  a  new  promise  to  pay.^*"*  An  oral  promise  will  be  sufficient; 
unless  a  written  promise  is  required  by  local  statute!^"*  "\AT!iether  oral  or  in 
writing,  it  must  be  definite,  express,  distinct,  and  imambiguous.^'**     It  would 


and  he  has  the  absolute  right,  if  not  gviilty 
of  laches,  to  have  further  proceedings  thereon 
perpetually  enjoined,  for  he  had  no  oppor- 
tunity to  plead  in  bar  a  discharge  which  had 
not  then  been  granted.  On  the  othei*  hand, 
where  the  judgment  is  recovered  after  the 
discharge  has  been  granted,  no  matter  when 
the  action  was  begvm,  it  is  valid  and  enforce- 
able, for  the  bankrupt  has  had  his  opportun- 
ity to  plead  in  bar  his  discharge.  Crocker 
V.  Bergh,  118  Minn.  316,  34  Am.  B.  R.  190, 
136  N.  W.  737. 

197.  Dimock  v.  Revere  Copper  Co.,  117  U. 
S.  559,  29  L.  Ed.  994. 

198.  Wolf  V.  Stix;  99  U.  S.  1,  25  L.  Ed. 
309;  Cornell  v.  Dakin,  38  N.  Y.  253;  Bank 
V.  Onion,  16  Vt.  470 ;  Haggerty  v.  Morrison, 
59  Mo.  324. 

199.  Boynton  v.  Ball,  121  U.  S.  457,  30 
L.  Ed.  985;  Holyoke  v.  Adams,  59  N.  Y.  233; 
Richards  v.  Nixon,  20  Pa.  St.  19;  Fellows 
V.  Hall,  Fed.  Cas.  4,722.  ^ 

200.  Medbury  v.  Swan,  46  N.  Y.  200. 

201.  Barstow  v.  Hansen,  2  Hun  (N.  Y.), 
333. 

202.  Mutual  Reserve,  etc.,  v.  Beatty  (C. 
Cf  A.,  9th  dr.),  2  Am.  B.  R.  244,  93  Fed. 
747 ;  Dusenberry  v.  Hoyt,  53  N.  Y.  521 ;  Mar- 
shall V.  Tracy,  74  111.  379 ;  Maxim  v.  Morse, 
8  Mass.  127;  In  re  Merriman,  44  Conn.  587. 

New  promise  to  pay;  consideration. —  Al- 
though the  moral  obligation  of  a  bankrupt 
to  pay  a  discharged  debt  is  a  sufficient  con- 
sideration for  a  promise  to  pay,  a  cause  of 
action  rests  upon  the  new  promise,  and  not 
upon  the  old  debt;  the  statute  of  limitations 
against  joint  obligors  is  not  affected  by  a 
new  promise  of  the  bankrupt,  because  they 
are  only  liable  on  the  old  debt.  Polk  v. 
Stephens  (Ark.  Sup.  Ct.),  118  Ark.  438,  35 
Am.  B.  R.  186,  176  S.  W.  689. 

203.  Smith  v.  Stanchfield  (Sup.  Ct., 
Minn.),  84  Minn.  343,  7  Am.  B.  R.  498,  87 
N.  W.  917;  Henly  v.  I/anier,  75  N.  C.  172; 
'Apperson  v.  Stewart,  27  Ark.  619;   Mandell 
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V.  Levy  (N.  Y.  App.  T.),  47  Misc.  147,  14  Am. 
B.  R.  549,  93  N".  Y.  Supp.  545;  Holt  v.  Akar- 
man  (Ct.  of  Errors  and  App.,  N.  J.),  84  N.  J. 
L.  371,  32  Am.  B.  R.  673,  86  Atl.  408. 

Oral  promise  to  pay  under  Arkansas 
statute. —  Under  section  3665  of  Kirby's 
Arkansas  Digest  providing  that  no  promise 
to  pay  a  debt  or  obligation  which  has  been 
discharged  in  bankruptcy  shall  be  valid  un- 
less such  promise  is  in  writing,  the  payment 
of  one  dollar  on  a  note  and  an  oral  promise 
to  pay  the  balance  does  not  revive  the  debt 
after  a  discharge  in  bankruptcy.  Polk  v. 
Steiphens  (Ark.  Sup.  Ct.),  118  Ark.  438,  35 
Am.  B.  R.  186,  176  S.  W.  689. 

204.  In  re  Lorillard  (C.  C.  A.,  2d  Cir.), 
5  Am.  B.  R.  602,  107  Fed.  677;  Tompkins, 
V.  Hazen,  5  Am.  B.  R.  62,  165  N.  Y.  18,  58 
X.  E.  762;  Smith  v.  Stanchfield  (Sup.  Ct., 
Minn.),  84  Minn.  343,  7  Am.  B.  R.  498,  87 
X.  W.  917;  In  re  Collier,  93  Fed.  191;  Allen 
V.  Ferguson,  18  Wall.  1;  Church  v.  Winkley, 
73  Mass.  460;  Thornton  v.  Nichols  and 
Lemon  (Sup.  Ct.,  Ga.),  11  Am.  B.  R.  304, 
45  S.  E.  785.  As  to  effect  of  absolute  promise 
to  pay  debt,  between  adjudication  and  date 
of  discharge,  see  Old  Town  Nat.  Bank  v. 
Parker  (Md.  Ct.  of  App.),  121  Md.  61,  30 
Am.  B.  R.  602,  87  Atl.  1107;  Holt  v.  Akar- 
raan  (Ct.  of  Errors  and  App.,  N.  J.),  84 
N.  J.  L.  371,  32  Am.  B.  R.  673,  86  Atl.  408. 
See  Am.  Bankr.  Dig.  §  1156. 

Evidence  of  oral  promise. —  Where  in  an 
action  to  recover  on  a  note,  for  premiums 
paid  on  a  life  insurance  policy  assigned  to 
plaintiff,  to  foreclose  a  lien  on  said  policy 
and  upon  stock  deposited  by  defendant  with 
plaintiff  as  collateral,  the  defendant  set  up 
a  discharge  in  bankruptcy  and  the  plaintiff 
claimed  a  new  promise  to  pay,  testimony  by 
the  president  of  the  plaintiff  balik,  as  to  the 
facts  and  circumstances  under  which  the  in- 
debtedness on  the  note  and  for  the  life  insur- 
ance premiums  was  incurred  and  the  inter- 
views  and  correspondence   between   the   par- 
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not  be  sufficient  to  make  a  conditional  offer  of  payment  wMclj  was  not 
accepted  by  tbe  creditor. ^"^  A  promise  to  pay  a  provable  debt,  notwithstanding 
a  discbarge,  is  as  effectual  when  made  after  the  filing  of  the  petition  and 
before  the  discharge,  as  if  made  after  the  discharge.^"*  Cases  under  the 
former  law  were  numerous  and  will  prove  as  valuable  under  this.^"'' 


ties  relating  thereto  before  the  bankruptcy, 
was  admissible  as  relating  to  the  fact 
whether  there  had  been  a  subsequent  promise 
to  pay.  Underwood  v.  First  National  Bank 
of  Galveston  (Tex.' Civ.  App.),  37  Am.  B.  R. 
198,  185  S.  W.  395.  .    i. 

SOS.  International  Harvester  Co.  v.  Lyman 
(Sup.  Ct.,  Minn.),  90  Minn.  275,.10  ,Am,.B. 
K.  450,'96  N.  W.  87.  ' 

206.  Zavelo  v.  Reeves;  227  U.  S.  625,  29 
Am.  B.  R.  493,  57  L.  Ed.  676. 

Under  the  New  Jersey  statute  for  the  pre- 
vention of  frauds  and  perjuries  it  has  been^ 
ruled  that  a  pxpmise  to  pay  made  by  a  bank- 
rupt after  his  adjudication  but  before  his 
discharge  is  ineffectual  to  revive  a  debt  re- 


leased by  his  discharge.  Holt  v.  Akarman 
(Ct.  of  Errors  and  App.,  N.  J-),  84  N.  J.  L. 
371,  32  Am.  B.  R.  673,  86  Atl.  408. 

207.  See  Jersey  City  Ice  Co.  v.  Archer,  122 
ISr.  Y.  376;  Otis  v.  Garlin,  31  Me.  567; 
Wheeler  v.  Wheeler,  28  111.  App.  385;  Willis 
V.  Cushman,  115  Ind.  100,  17  N.  E.  168; 
Cjaig  V.  Seitz,  63  Mich., 727,  30  N.  W.  347; 
Cambridge  Institution  v.  Littlefield,  60  Mass. 
210;  Dusenberry  v.  Hoyt,  53  N.  Y.  521; 
Badger  v.  Gilmore,  33  N.  H.  361;  Murphy 
V.  Crawford,  114  Pa.  St.  496,  7  Afl.  142; 
Shuman  v.  Strauss,  52  N.  H.  404.  See  also 
article  in  the  National  Bankruptcy  News  and 
Reports  for  February  15,  1900. 


SECTION    EIGHTEEN, 


PROCESS,  PLEADINGS,  AND  ADJUDICATIONS. 

§  18.  Process,  Pleadings,  and  Adjudications. — a  Upon  the  filing  of 
a  petition  for  involuntary  bankruptcy,  service  thereof,  with  a  writ  of 
subpoena,  shall  be  made  upon  the  person  therein  named  as  defendant 
in  the  same  manner  that  service  of  such  process  is  now  had  upon 
the  commencement  of  a  suit  in  equity  in  the  courts  of  the  United  States, 
except  that  it  shall  be  returnable  within  fifteen  days,  unlessi  the  judge 
shall  for  cause  fix  a  longer  time;  but  in  case  personal  service  cannot 
be  made,  then  notice  shall  be  given  by  publication  in  the  same  manner 
and  for  the  same  time  as  provided  by  law  for  notice  by  publication 
in  suits^  to  enforce  a  legal  or  equitable  lien*  in  courts  of  the  United 
States,  except  that,  unless  the  judge  shall  otherwise  direct,  the  order 
shaU  be  published  not  more  than  once  a  week  for  two  consecutive 
weeks,  and  the  return  day  shall  be  ten  days  after  the  last  publication 
unless  the  judge  shall  for  cause  fix  a  longer  time* 

b  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  peti- 
tion withinf  five  days  after  the  return  day,  or  within  such  further  time 
as  the  court  may  allow. 

c  All  pleadings  setting  up  matters  of  fact  shall  be  verified  under 
oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the 
time  limited,  and  controvert  the  facts  alleged  in  the  petition,  the  judge 
shall  determine,  as  soon  as  may  be,  the  issues  presented  by  the  plead- 
ings, without  the  intervention  of  a  jury,  except  in  cases  where  a  jury 
trial  is  given  by  this  act,  and  make  the  adjudication  or  dismiss  the 
petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  are 
filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall  on  the 
next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition. 

/  If  the  judge  is  absent  frora  the  district,  or  the.  division  of  the 
district  in  which  the  petition  is  pending,  on  the  next  day  after  the 
last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed 

1.  Here    the    words    "  in    equity "    were  *  Amendments  of  1903  in  italics. 

stricken  out  by  the  amendatory  act  of  1903,  t  'Sere  the  word   "  five  "   was   substituted 

and  the  words  in  italics  substituted.  for  the  word  "ten"  by  such  amendatory  act. 
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by  the  bankrupt  or  any  of  Ms  creditors,  the  clerk  shall  forthwith  refer 
the  case  to  the  referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear  the 
petition  and  make  the  adjudication  or  dismiss  the  petition.  If  the  judge 
is  absent  from  the  district,  or  the  division  of  the  district  in  which  the 
petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall  forthwith  refer 
the  case  to  the  referee. 


Analogous  provisions;  In  U.  S.:  As'  to  service  of  process,  Act  of  1867,  §  40,  E.  S.,  §  5025 
(as  amended  by  Act  of  June  22,  1874)  ;  Act  of  1841,  §  1;  Act  of  1800,  §  3;  As  to 
appearances;  pleading,  trial  and  adjudication.  Act  of  1867,  §§  41,  42,  R.  S.,  §1  5026 
(as  amended  by  the  Act  of  June  22,  1874),  5028,  5029,  5030,  5031;  Act  of  1841, 
§  1 ;  Act  of'  1800,  I  3. 
In  Eng.:  '  Act  of  1883,  §  7(1),  General  Eftiles  153,  154,  155,  156,  156-A;  As  to  appear- 
ances, *  pleading,  and  triail,  §  7(2)  (3)  (4)  (5),  General  Rules  157-JJ69;  As  to 
receiving  order^,  §  8(1),, 'Gjeneral  Jlules  ,176;  177;  As  to  adjudication,  §  20.(1), 
General  Rules  190,  192,  192-A,  193.  , 

Cross-r'ef erencfes :      To  the  law:      Definitions  of  "adjudication,"   "bankrupt,"    "creditor," 
"oath,'""petition,"'§  1    (2)    (4)    (9)    (17)    (20);        ■'  '■■■:         ' 

Jurisdiction  to  adjudge  ■person  a'bankrupt,   §  2(L):.'    ■;     ■  . 

Acts  of  bankruptcy ;  against  whotn  petition  may  be  '^]ed,  §.  3-a,  b. 

Persona  or  corporations  who  may  become  bankrupts,  §  4. 

Adjudication  of  partnership,  §  5.  ' 

Trial,  'by  jury  in  involuntary  bankpuptcies,   §   19-a;  ,      >  ! 

Depositions  may"  be  taken;  npti^es,  §  21-b,  c.  ,     .\      > 

'  Reference  after  adjudication,  §  2S.  ' 

Computation 'of 'tiine,  §  31.        --'.,■■■  iJ      '  ■  .. 

Jurisdiction  of  referee  as  to  adjudications;  §  ■38.' ^  '  <  ,"     rfi,! 

Notices  t6  creditors,  §  58.  r ,  .,  ,^ 

Petitions,  who  may  file,;  numiher  of  creditors;  how  iiled,  §  59. 
To  tile' General  Orders:     Filing' pd'p'ers,'!!.  '"'    J''      -'  '' 

Process  to  issue  out  of  court;  blanks.  III. 

Conduct  of  proceedings;    appearances;  indorsement  of  papers;  notices : and :  ordera 
served  on  attorneys,  IV.  .  ,        '     ,  , 

Petitions,  how  framed,  V. 

Petitions  in  different  districts,  VI. 

Priority  of  petitions,  VII. 

Proceedings  in,  partnership  cases,  VIII.  , 

Schedules  in  involuntary  proceedings,  IX. 

Amendments  of  petitions,  XI. 

Papers, filed' after  reference,  XX.  .     - 

To  the  Forms:     Debtor's  petition.  No.  1. 

Partnership  petition,  No.  2.  , 

Creditor's  petitibn,  No.  3. 

■Order  to  show  cause,  No.  4. 

iSubpoena  to  alleged  bankrupt, ,  No.  5. 

Denial  of  bankruptcy,  No.  6. 

'Order  for  jury  trial.  No.  7. 

Adjudication  that  debtor  is  not  a  bankrupt,  No.  11.       ' 

Adjudication  of  bankruptcy,  No.  12. 

Order  of  reference,  No.  14;  in  judge's  absence.  No.  15. 

See   also   Supplementary    Forms;    Hagar   and   Alexander's   Forms    in   Bankruptcy 
(2d  Eid!),  Part  I,  Petition  and  iVd judication.  Forms  Nos.  1-41. 
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SYNOPSIS    OF   SECTION. 

PROCESS,   PLEADINGS    AND   ADJUDICATIONS. 

I.  Practice  in  General,  454. 
n.  Scope  and  Limitation  of  Section,  454. 

a.  Scoj^e,  455. 

b.  Limitation  of  section,  455. 
m.  Petitions,  456. 

a.  In  general,  456. 

b.  Framing  petitions,  456. 

c.  Forms  to  be  used,  456. 

d.  Facts  alleged,  457. 

(1)  Jurisdictional  facts,  457. 

(2)  Acts  of  bankruptcy,  457. 

(3)  Nature  of  claims,  458. 

(4)  Duplicate  petitions,  458. 

e.  Petition  to  be  filed,  458. 

f .  Petition  confers  jurisdiction,  458. 

(1)  In  general,  458. 

(2)  Filing  op  petition  as  notice,  459. 

g.  Amendments  of  petitions,  460. 

(1)  In  general,  460. 

(2)  When  allowed,  461. 

(I)   To  conform  to  evidence,  461.  ,  :     , 

(II)  Correction  of  mistakes  or  defects,  461. 

(III)  As'to  number  of  creditors  and  amount  of  daims,  462. 

(IV)  As  to  status  of  bankrupt,  462. 

(V)  As  to  existence  of  partnership^  463. 
(VI)  Defective  verification,  463. 
(VII)  Insertion  of  new  act  of  bankruptcy,  463. 
(VTII)  Amended  petition  fUed  after  four  months,  464:. 
'  (3)  Practice,  464. 
IV.  Process  and  Service,  465. 

a.  In  general,  465. 

b.  When  returnable,  465. 

c.  Form  of  subpoena,  466. 

d.  Service  of  process,  466. 

(1)  In  general,  466. 

(2)  Service  by  publication,  466. 

(3)  Service  on  corporations,  infants,  lunatics,  etc.,  467. 

(4)  Service  on  non-joining  partner,  467. 

(5)  Service  on  absentees,  467. 

(6)  Effect   of   service  on  jurisdiction  in   personam  and   in 

rem;  468. 

(7)  Meaning  of  amendments  op  1903,  468. 

(8)  Effect 'of  delay  in  service,  468. 

(9)  Defects  in  subpoena  or  service,  468. 
(10)  Proof  of  service,  468. 
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V.  Appearances  and  Pleadings,  468. 

a.  Who  may  appear  and  plead,  468. 

b.  Effect  of  voluntary  appearance  by  bankrupt,  470. 

c.  When  to  appear  and  plead,  470. 

d.  How  appearances  are  made,  471. 

e.  Pleadings  which  may  be  entered;  answer  or  demurrer,  472. 

(1)  In  general,  472. 

(2)  Amendments,  472. 

(3)  Answer  or  demurrer,  472. 
VI.  Verification  of  Pleadings,  474. 

a.  In  general,4i74  . 

b.  Verification  by  attorney,  475. 
Vn.  Trials  in  Involuntary  Cases,  475. 

a.  Without  a  jury,  475.  ^ 

b.  Trial  by  jury,  476. 

c.  Trial  by  referee  or  special  master,  476. 
Vni.  Adjudication  or  Dismissal,  477. 

a.  In  general,  477. 

b.  Adjudication  on  voluntary  appearance,  478. 

c.  Dismissal  after  trial,  478. 

d.  Dismissal  by  consent,  478. 

e.  Intervention  by  other  creditors,  479. 

_f .  Effect  of  adjudication  generally,  479. 

g.  Effect  of  adjudication  on  rights  of  creditors,  480. 

h.  Vacating  adjudication,  481. 

(1)  In  general,  481. 

(2)  Application  to  be  made  seasonably,    481. 

(3)  Grounds  for  vacating,  482. 

(4)  Not  to  be  attacked  collaterally,  483. 
K.  Defaults,  48?. 

a.  Where  the  judge  is  in  the  district  or  division,  483. 

b.  Where  the  judge  is  absent,  484. 
X.  Trials  in  Voluntary  Cases,  484. 

a.  In  general,  484. 

b.  Voluntary  petition  while  involuntary  petition  pending,  484. 
XI.  Order  of  Reference  and  Effect,  485 


I.    PRACTICE  IN  GENERAL. 

The  practice  under  the  present  law  differs  so  much  from  that  under  the 
law  of  1867,  that  any  extended  reference  to  the  latter  would  but  confuse. 
Practice  in  bankruptcy  is  regulated  largely  by  the  Greneral  Orders  and 
Forms,^  supplemented  by  local  rules  and  sometimes  additional  forms,   and, 

2.  See    cross-reference    to    General   Orders  tions  as  may  be  necessary  to  suit  the  cir- 

and   Forma,   just  before  the   schedule.     See  cumstances  of  any  particular  case.     See  also 

also  General  Order  XXXVIII,  providing  that  Supplementary  Forms,  post,  and  Hagar  and 

the   forms    annexed   to   the   General   Orders  Alexander's    Bankruptcy    Forms     (2d    Ed.), 

shall  be  observed  and  used  with  such  altera-  Part  I. 
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where  none  of  these  apply,  by  the  equity  practice  in  the  United  States 
courts.*  The  equity  practice  of  the  Federal  courts  is  independent  of,  and 
unaffected  by  State  laws  as  to  procedure  in  State' courts.*  Throughout  this 
work,  an  effort  is  made  to  explain  the  practice  suggested  by  each  section  of 
the  law  and  the  paragraphs  on  "  practice "  found  elsewhere  should  always 
be  consulted.  It  may  be  suggested,  however,  to  practitioners  in  the  code 
States,  that  the  technical  observance  of  rules  and  formulas,  there  made  so 
much  of  by  both  the  bar  and  the  bench,  will  generally  not  be  necessary  in 
bankruptcy  practice.  A  clear  understanding  of  the  remedy  desired  and  a 
common  sense  method  of  seeking  it  will  usually  be  suiEcient,  even  thougji. 
there  be  modal  slips  or  omissions.  Numerous  forms  supplementing  the 
official  forms  will  be  found  in  "Supplemental  Forms,"  'post. 

II.     SCOPE  AND  LIMITATION  OF  SECTION. 

a.  Scope. —  This  section  has  only  to  do  with  such  practice  as  is  incident  to  a 
proceeding  in  bankruptcy  from  the  moment  a  petition  is  duly  filed  to  the 
moment  that  the  petition  is  either  dismissed  or  results  in  an  adjudication 
coupled  with  a  reference  to  the  referee.  In  voluntary  cases  this  time  is 
inappreciable.  In  voluntary  cases  it  may  extend  through  months.  Further, 
though  thus  limited,  §  18  is  silent  as  to  certain  procedure  usually  availed  of  in 
involuntary  cases,  as  that  on  stays  and  seizure  of  assets;  and  the  succeeding 
section  is  controlling  on  jury  trials. 

b.  Limitation  of  section. —  For  convenience  of  reference  the  limitations  of 
§  18  are  here  set  forth. 

It  does  not  have  to  do  with : 

1.  Who  may  and  who  may  not  file  a  voluntary  petition;  for  that,  see 
§§4-a,  59-a;  or 

2.  Who  muy  and  who  may  not  file  an  involuntary  petition;  for  that,  see 
§  59-b;  or 

3.  Against  whom  amd  when  an  irvoolwrdary  petition  may  he  filed;  for  that, 
see  §§3-b,  4-b;  or 

4.  In  what  court  a  petition  m/ust  he  filed;  for  that,  see  §  2  (1)  ;  or 

5.  Whether  and,  if  so,  how  petitions  may  he  filed  hy  or  against  partners  or 
corporations;  for  that,  see  §§  4-b,  5-a;  or 

-   6.  The    jurisdictional   allegations   in   voluntary    petitions;    for   that,    see 
§'§  '2  (-1),  4-a,  5-a,  and,  for  the  schedules  to  accompany  the  same,  §  Y  (8)  ;  or 
7.  The   jurisdictional   allegations  in  involuntary   petitions;   for  that,    see 
§§2  (1),  3-a-b,  4-b,  5-a,  59-b;  or 

3.  Equity  rules. —  In  proceedings 'in  equity  ceeding   in   equity,    and   the   taking   of   evi- 

to  carry  into  effect  provisions  of  bankruptcy  dence  and  the  review  by  appeals  of  hearings 

act,  or  to  enforce  rights  and  remedies  given  therein  are  governed  by  thfe  practice  in  suits 

by  it,  rules  of  equity  practice  are  to  be  fol-  in  equity,  except  where  otherwise  specified, 

lowed'  as  near  as  may  be.     See  Gen.  Order,  First  Nat.   Bank  of  Philadelphia  v.  Abbott 

XXXVII;  Equity  Rules,  post.  (C.  C.  A.,  8th  Cir.),  21  Am.  B.  E.  436,  165 

Bankruptcy   proceedings   are   purely   equi-  Fed.  852. 

table  in  their  character  and  within  the  limits  4.  Westall  v.  Avery   (C.  C.  A.,  4th  Cir.), 

prescribed  by   the  bankruptcy  acts   and  the  22  Am.  B.  R.  673,  171  Fed.  626. 

special   rules   of   practice  prescribed  by  the  The  rules  prescribed  by  the  State  codes  of 

Supreme  Court  are  to  be  administered  in  ac-  practice  cannot  be  applied  in  equity  cases  in 

cordance    with    the    general    principles    and  the  United  States  courts,  although  such  codes 

practice  of  equity.    Westall  v.  Avery   (C.  C  are   largely   applied   in   common   law   cases. 

A.,  4th  Cir.),  22  Am.  B.  R.  673,  171   Fed.  Matter  of  Brown  (D.  C,  Ky.),  35  Am.  B.  R. 

626.     A  proceeding  in  bankruptcy  is  a  pro-  826,  228  Fed.  533. 
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8.  .Ths  office  for  filing  <md'  the  number  of  copies  to  be  filed;  for  that,  ^ee 
§  59-a  in  volunt^iry  oases,  and  §  59-c  in  involuntary  cases,  and,  for  schedules, 

§'7(8);°r  '       '      '.  .      •  ^  '..       'v. 

9.  The  answer  and  procedure  thereon  when  less  than,  three  creditors  petv- 
iionj  for  that,  see  §  59-d-e;  or  :     ,  . 

10.  The  intervention  of  creditors  other  than  the:  petitioning  creditors;  for 
that,  see  §  59-f ;  or  :      .        - 

11.  The  dismissal  of  petitions  other  than  on  the  merits;  for  that,   see 

§  59-g;,or  '■'.',  -    '  '  ■  —  .  -<■'''  -.■-' 

12.  The  (a)  interference  with  the  alleged  bankrupt's  property  pending 
adjudication;  or  (b)  stays  other  than  against  suits;  or^(c)  stays  against 
stitis;  for  these,  see  §§  2  (7)  (15),  11;  or      .  .    ^        _ 

13.  The  appointment  of  receivers  or  the:  custody  of  the  bankrupt's  property 
before  adjudication;,  for  that,  see  §>§  2  (3)  (15),  3-e,  69. 

III.    PETITIONS. 

a.  In  general. —  The  allegations  in  and  the  manner  of  drawing  petitions  are 
further  discussed  under  sections  three,  four,  five  and  fifty-nine  of  this  work. 
The  specific  allegations  to  be  made  to  meet  the  requirements  of  such  sections 
are  there  more  fully  considered.  Petitioning  and  intervening  creditors  should 
be  bound  by  the  allegations  of  their  petition.^  It  will  only  be  necegsary  at 
this  place  to  consider  those  rules  which  are  of  general  application. 

b.  Framing  petitions.—  jBeneral  Order  V  provides  thaj  "  all  petitions  and 
the  schedules  filed  therewith  shall  "be  printed  or  written  out  plainly,  without 
abbreviation  or  interlineation  except  such  abbreviation  or  interlineation  may 
be  for  the  purpose  of  reference." 

c.  Forms  to  be  used. —  The  official  forms  should,  where  possible,  be  used;  in 
some  districts  it  is  the  practice  to  refuse  to  consider  petitions  unless  they  are 
on  the  prescribed  printed  forms.®  The  simple  forms  of  bankruptcy  practice 
found  in  the  general  orders  and  forms  prescribed  by  the  Supreme  Court 
should"  be  followed  without  unnecessary  departure  therefrom.''  The  caption 
should  properly  refer  to  the  proceeding,  but  if  the  body  of  the  .petition  is 
sufficient  a  defect  in  the  caption  is  not  material.*  Blanks  printed  without 
ruling'  aiid  of  such  size  as  to  permit  use  in  typewriting  machines  \^ill  be 
found  most  convenient.  Forms  Nos.  1,  '2,  and  3  are  suggestive  of  the  peti- 
tions by  individuals,  by  partners,  and  in  involuntary  cases.  That  in  paxtner- 
ship  cases  is  not  entirely  reliable;"  and  that  for  involuntary  cases  is  less  so.^" 

5.  Harris   v.   Tapp    (D.   C,  Ga.),   37   Am.  orders    prescribing    the    form    for    answers. 

B   R.  564,  235  Fed.  918.  Bradley  Timber  Co.  v.  White   (C.  C.  A.,  5th 

'e.  Mahoney  v.   Ward    (D.   C,  N.   Car.),  3  Cir.),  10  Am.  B.  R.  329,  121  Fed.  779. 

Am   B  R.  770,  100  Fed.  278.    Compare  In  re  8.  Matfer  of  Gorman    (D.  C,  Hawaii),  2 

White    (D.   C,   Ppnn;),   14   Am.  B.   R.   241,.  U.  S.,  D.  C.  Hawaii  439,  15  Am.  B.  R.-587, 

135  Fed.  199.  holding  that  the  ca,ption  of  a  petition  in  the 

7.  Gage  &  Co.  v.  Bell  (D.  C,  Tenn.),  10  matter  of  the  bankruptcy  of  a  firm  and  of  a 
Am.  B.  R.  696,  124  Fdd.  371 ;  Sabin  v.  Blake-  member  thereof  does  not  necessarily  render 
McFall  Co.  (C.  C.  A.,  9th  Cir.),  35  Am.  the  petition  insufficient  where  such  caption 
B.  R.  179,  223  Fed.  501,  holding  that  the  contains  only  the  name  of  the  individual, 
provisions  of  the  bankruptc.,  act  and  the  9.  See  criticisms  and  suggestions  under 
procedure  promulgated  thereby  should  be  Section  Five,  ante.  See  also  "  Supplement- 
closely  followed  in  the  preparation  of  ary  Forms,"  post.  For  additional  forms,  see 
petitions  and  all  other  papers.  Hagar   and   Alexander's    Banliruptcy    Forms 

An  answer  which  does  not  admit  or  un-  (2nd  Ed.)  Nos.  1-9,  inclusive, 

evasively  deny  upon  oath  the  material  facts  10.  Consult  Section  Three,  wnte,  for   alle- 

of.  the  petition  may  be  stricken  from  the  flies  gations   as  to   acts   of  bankruptcy ;    Section 

for  non-compliance  with  the  Supreme  Court  Four,  ante,  for  allegations  as  to  the  excepted 
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If  a  partner  does  not  join  in  a  petition  for  involuntary  bankruptcy,  that  fact 
should  be  stated,  his  address  given,  and  the  prayer  of  the  petition  ask  for  a 
subpoena  to  him  as  though  he  were  an  alleged  involuntary  bankrupt." 

d.  Facts  alleged. —  (l)  Ju'eisdictional  facts.— -All  facts  essential  to  the 
exercise  of  jurisdiction  should  be  alleged  with  definiteness  and  certainty,  as  in 
the  case  of  otiier  pleadings  in  law  or  equity. ^^  The  purpose  of  a  pleading  is  to 
advise  the  opposing  parties  and  the  court  of  the  facts  constituting  the  cause  of 
action ;  all  these  facts  should  be  set  forth  plainly  and  without  equivocation.^* 
A  disjunctive  statement  states  neither  one  fact  nor  the  other  and,  if  one  or  the 
other  fact  is  jurisdictional,  the  petition  is  insufficient."  The  necessary  allega- 
tions in  both  voluntary  aiid  involuntary  petitions  are  discussed  at  length  in 
other  places. ^^ 

(2)  Acts  of  bankruptcy. —  General  averments  as  to  acta  of  bankruptcy 
are  insufficient.^®  The  allegations  should  not  be  made  in  the  language  of  the 
statute,,  without  details  in  respect  to  the  particular  act  relied  upon."     The 


classes;  Section  Fifty-nine,  post,  for  allega- 
tions as  to  number  of  petitioning  creditors, 
the  amount  of  their  claims,  etc.  . 

11.  In  re  Eussell  (D.  C,  Iowa),  3  Am.  B. 
R.  91,  97  Fed.  32;  In  re  Murray  (D.  C., 
Iowa),  3  Am.  B.  R.  90;  Mahoney  v.  Ward 
(D.  C,  N.  Car.),  3  Am.  B.  R.  770,  100  Fed. 
278. 

Adjudications  of  firm. —  A  petition  to  ad- 
judge a  partnership  a  voluntary  bankrupt 
which  is  made  by  some  of  the  partners  with- 
out giving  notice  of  the  filing  of  the  petition 
to  the  non-joining  partners  is  irregular  and 
will  not  warrant  the  adjudication  of  the  firm 
as  bankrupts.  In  re  Altman  (B.  C,  N.  Y. ), 
2  Am.  B.  R.  407,  95  Fed.  263. 

12.  Clarke  v.  Henne  &  Meyer  (C.  C.  A., 
5th  Cir.),  11  Am.'  B.  R.  583,  594,  127  Fed. 
288;  In  re  Plotke  (C.  C.  A.,  7th  Ciiv),  5 
Am.  B.  R.  171,  175,  104  Fed.  964,  where  the 
court  said :  "  The  essential  facts  must  ap- 
pear affirmatively  and  distinctly,  and  it  is 
not  sufficient  that  jurisdiction  may  be  in- 
ferred argumentatively." 

13.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  sQi  Cir.),  18  Am.  B.  R.  265,  270, 
128  Fed.  630. 

14.  In  re  I,askaris  ( Ref .,  N.  Y. ) ,  1  Am.  B. 
R.  480,  holding  that  a  voluntary  petition  in 
bankruptcy  which  states  disjunctively  that 
the  petitioner  has  had  his  principal  place  of 
business,  or  has  resided,  or  has  had  hfs  domi- 
cile for  the  greater  portion  of  six  months 
next  .immediately  preceding  the  filing  of  the 
petition,  in  a  place  stated,  is  insufficient  upon 
its  face  to  confer  jurisdiction. 

15.  See  under  §§  2,  3,  4,  5,  and  59.  For 
forms  suggested  as-  substitutes  for  Forms 
Nos.  8,  and  3,  see  "Supplementary  Forms," 
post. 

16.  Matter  of  Mason-Seaman  Transporta- 
tion Co.  (D.  0.,  N.  Y.),  37  Am.  B.  R.  677, 
235  Fed.  974.  See  Am.  Bankr.  Dig.  §§  215, 
et  seq. 

17.  In  re  Clifle  (Di.  C,  Penn.) ,  2  Am.  B.  R. 
317,  94  Fed.  354;  In  re  Bellah  (D.  C,  Del.), 
8  Am.  B.  R.  310,  116  Fed.  69;   In  re  Stone 


(D.  C,  Pa.),  30  Am.  B.  R.  392.  See  cases 
cited  under  Section  Three. 

Language  of  statute. —  Acts  of  banki;uptcy 
should  not  be  charged  in  the  language  of  the 
statute.  In  re  Deer  Creek  Water  ft  Power 
Co.  (D.  C,  Pa.),  29  Am.  B.  R.  356,  205  Fed. 
205.  Qejieral  averments,  that  the  alleged 
bankrupts  within  the  four  months'  period, 
while  insolvent,  committed  an  acjt  of  bank- 
ruptcy by  transferring  "  a  certain  portion  of 
their  property  to  one  or  more  of  their  credit- 
ors with  intent  to  prefer,"  and  that  they 
have  trans  "erred  /ind  concealed  large  sums  of 
money  and  valuable  securities  "  with  intent 
to  hinder,  delay  and  defraud  creditors,  which 
concealment  was  and  is  continuous,  are  in- 
sufficient to  sustain  the  petition.  In  re 
Rosenblatt  &  Co.  ( C.  C.  A.,  2d  Cir.) ,  28  Am. 

B.  R.  401,  193  Fed.  638. 

Insufficient  allegations. —  In  re   Cliff e   (D. 

C,  Penn.),  2  Am.  B.  R.  317,  94  Fed.  354,  a 
petition  averred  that  the  defendant  was  in- 
solvent and  charged  as  an  act  of  bankruptcy 
that  he  "  on  the  27th  day  of  January,  1899, 
suflFered,  while  insolvent,  other  creditors  to 
obtain  a  preference  through  legal  proceed- 
ings, and  not  having  at  least  five  days  before 
sale  or  final  disposition  of  his  property  af- 
fected by  such  preference  vacated  such  pref- 
erence." There  were  no  '  rther  details  of 
the  preference  alleged.  The  petition  was 
deemed  insufficient,  i  , 

In  In  re  Nelson  (D.  C,  Wis.),  1  Am.  B.  R. 
63,  98  Fed.  76,  the  petition  alleged  that  the 
defendant  had  within  four  months  next  prior 
to  the  filing  of  it  "  transferred,  while  in- 
solvent, large  amounts  and  value  of  his  prop- 
erty to  one  or  more  of  his  creditors,  with  an 
intent  to  prefer  said  creditors  over  his  other 
creditors."    This  was  held  insufficient. 

Sufficient  allegation.-:- An  averment  in  a 
petition  in  involuntary  bankruptcy  that  the 
defendant  at  a  certain  time  received  a  speci- 
fied sum  of  money  from  a  specified  source, 
which  sum  "  he  has  ever  since  concealed  and 
secreted  with  intent  to  hinder,  delay  or  de- 
fraud his  creditors,"  is  not  defective  for  want 
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petition  in  involuntary  proceedings  may  set  forth  several  and  distinct  acts  of 
bankruptcy.^* 

(3)  liTATUEE  OF  CLAIMS. —  The  petition  should  set  forth  the  nature  of  the 
claims  of  the  petitioning  creditors  ;^®  hut  it  has  been  held  that  where  the  petition 
shows  on  its  face,  and  there  is  established  on  the  trial,  a  sufficient  petitioning 
creditor,  the  absence  of  a  statement  of  the  amount  of  his  claim  may  be  disre- 
garded.^" No  specific  method  of  setting  forth  a  claim  is  provided  by  the  Bank- 
ruptcy Act,  the  only  requirement^necessary  is  that  the  language  used  be  of 
sufficient  definiteness  to  identify  the  claim  in  the  mind  of  the  alleged  bauk- 
rupt.^^  If  filed  by  an  agent  the  authority  to  act  should  be  set  forth.^^  Legal 
conclusions,  as  an  allegation  that  the  petitioner  has  a  provable  claim,  will  not, 
suffice.^*  ' 

(4)  Duplicate  petitions.—  The  schedules,  and  presumably  the  petition  in 
voluntary  cases,  must  be  drawn  and  verified  in  triplicate.^  In  Involuntary 
cases,  in  duplicate.^^  The  failure  to  file  duplicate  petitions  is  waived  by  answer 
without  presenting  the  objection.^® 

e.  Petition  to  be  filed. — ^A  petition  should  not  be  sent  directly  to  a  judge  but 
should  be  filed  with  the  clerk  of  the  court. ^''  Where  a  petition  is  delivered  to 
the  clerk  outside  of  his  office  and  not  during  office  hours  and  he  takes  the  same 
and  marks  it  filed',  it  will  be  deemed  duly  filed.^®  It  must  be  accompanied  by 
the  fees  of  the  officers,  or,  in  lieu  thereof,  by  a  pauper  affidavit.^^ 

f.  Petition  confers  jurisdiction. —  (1)  lisr  geneeal. —  The  moment  the  peti- 
tion is  filed,  jurisdiction  begins.  This  is  the  commencement  of  the  proceeding, 
even  though  the  subpoena  does  not  immediately  issue,***  or,  if  issued,  is  not  served 


of  particularity;  the  manner  and  details  of 
the  concealment  being  matters  of  evidence, 
and  not  of  averment.  In  re  Bellah  (D.  C, 
Del.),  8  Am.  B.  R.  310,  116  Fed.  69.  Allega- 
tion as  to  suffering  or  permitting  preference 
held  sufficient  although  failing  to  allege  that 
debtor  failed  to  vacate  within  five  days  prior 
to  "  final  disposition."  Ravenna  Nat.  Bank 
V.  CurtisB   (D.  C,  Ohio),  30  Am.  B.  R.  818. 

18.  Bradley  Timber  Co.  v.  White  (C.  C.  A., 
5th  Cir.),  10  Am.  B.  R.  329,  121  Fed.  779, 
affg.  9  Am.  B.  R.  441. 

19.  In  re  White  (D.  C,  Penn.),  14  Am. 
B.  R.  241,  135  Fed.  199,  holding  that  an  In- 
voluntary petition  defective  in  failing  to 
state  the  nature  of  the  claims  of  the  pe- 
titioners is  amendable. 

Requisite  amount  of  claims. —  Since  the 
existtence  of  provable  debts  due  to  each'  of  the 
petitioning  creditors,  or  at  least  to  the  num- 
ber required  by  the  bankruptcy  act,  is  neces- 
sary to;  give  the  bankruptcy  court  juris- 
diction of  an  involuntary  proceeding  the 
existence  of  such  debts  or  claims  and  their' 
nature  should  be  alleged  with  such  particu- 
larity and  definiteness  as  will  enable  the 
court  to  find  from  the  petition  the  essential 
jurisdictional  fact.  In  re  Farthing  (D.  C, 
N.  Car.),  29  Am.  B.  R.  732,  202  Fed.  557. 

Definiteness  of  allegations  as  to  amount. — 
An  allegation  in  an.  involuntary  petition  in 
bankruptcy  that  a,  claim  of  one  of  the  pe- 
titioning creditors  is  for  a  certain  sum  due 
on  open  acount  from  the  alleged  bankrupt, 
upon  a  stated  account  rendered  on  a  certain 
date,   is   sufficient.     Sabin   v.    Blake-McFall 


Co.   (C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  179, 
223   Fed.  501. 

20.  In  re  Pangborn  (D.  C,  Mich.),  26  Am. 
B.  R.  40,  185  Fed.  673. 

21.  Sabin  v.  Blake-McFall  Co.  (C.  C.  A., 
9th  Cir.),  35  Am.  B.  R.  179,  223  Fed.  501. 

22.  Matter  of  Levingston  (D.  C,  Hawaii), 
2  U.  6.,  D.  C,  Hawaii  254, 13  Am.  B.  R.  357. 

23.  Hoffschlager  Co.  v.  Young  Nap  (D.  C, 
Hawaii),  2  U.  S.,  D.  C,  Hawaii  96,  12  Am. 
B.  R.  51£i,  517;  In  re  Nelson  (D.  C,  Wis.),  1 
Am.  B.  R.  63,  98  Fed.  76,  holding  that  issu- 
able facts  and  not  conclusions  should  be 
alleged. 

24.  Bankr.  Act,  §  7   (8). 

25.  Bankr.  Act,  §  59-c.  And  see  In  re 
Bellah  (D.  C,  Del.),  8  Am.  B.  R.  310,  321, 
116  Fed.  69,  holding  that  though  termed 
copies  they  are  duplicate  originals;  In  re 
Stevenson  (D.  C,  Del.),  2  Am.  B.  R.  66,  94 
Fed.  110. 

26.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  R.  665,  135  F'ed.  1000. 

27.  See  General  Order  II.  Compare  In  re 
Sykes  (D.  C,  Tenn.),  6  Am.  B.  R.  264,  106 
Fed.  669. 

28.  In  re  Wolf  (D.  C,  N.  J.),  2  Am.  B.  R. 
322. 

29.  Bankr.  Act,  §  51-a  (2). 

30.  Bankr.  Act,  §  1  (10)  ;  Shute  v.  Pat. 
terson  (C.  C.  A.,  »th  Cir.),  17  Am.  B.  R. 
d9,  147  Fed.  509;  In  re  Appel  (D.  C,  Neb.), 
4  Am.  B.  R.  722,  103  Fed.  931;  In  re  Stein 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  288,  105 
Fed.  749;  In  re  Lewis  (D.  C,  N.  Y.),  1  Am. 
B.  R.  458,  91  Fed.  632. 
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within  the  time  limited.*^  The  filing  of  a  petition  in  bankruptcy  is  an  assertion 
of  jurisdiction  with  a  view  to  the  determination  of  the  status  of  the  bankrupt 
and  a,  settlement  and  distribution  of  his  estate.^*       • 

(2)  Filing  of  petition  as  notice. — As  has  been  stated  in  a  recent  case:^^ 
"  Indeed,  the  condition  at  the  time  of  the  filing  of  the  petition  measures  the 
extent  of  the.  estate,  and  the  rights  of  all  creditors  of  the  bankrupt  and  all 
parties  interested  in  the  property  throughout  all  the  provisions  of  the  law." 
So  far  as  the  jurisdiction  of  the  court  is  concerned  the  filing  of  the  petition 
operates  as  a  lis  pendens  and  is  notice  to  all  the  world;  this  is  in  recognition 
of  the  often  repeated  maxim  that  "  the  filing  of  the  petition  in  bankruptcy  is 
a  caveat  to  all  the  world  and  in  effect  an  attachment  and  injunction."  ^*  How- 


81.  In  re  Frischberg  (Ref.,  N.  Y.),  8  Am. 
B.  R.  607. 

32.  Bailey  v.  Baker  Ice  Machine  Co.,  239 
U.  S.  268,  35  Am.  B.  R.  814,  60  L.  Ed.  275; 
Acme  Harvester  Co.  v.  Beekman  Lumber  Co., 
2l22  U.  S.  300,  306,  27  Am.  B.  R.  262,  56 
L.  Ed.  208.  And  see  discussion  of  Referee 
Olmstead  in  Matter  of  Wellmade  Gas  Mantle 
Co.   (Ref.,  Mass.),  36  Am.  B.  R.  62. 

33.  Board  of  County  Commissioners  v. 
Hurley  (C.  0.  A.,  8th  Cir.),  22  Am.  B.  R. 
209,  212,  169  Fed.  92.  And  see  Corbet  v. 
Riddle  (C.  C.  A.,  4th  Cir.),  SI  Am.  B.  R.  330, 
209  Fed.  811. 

24.  Filing  of  petition  as  caveat. —  In  re 
BUling    (D.   C,   Ala.),   17    Am.  3.    R.    80, 

145  Fed.  395;  Mueller  v.  Nugent,  184 
U.  S.  1,  7  Am.  B.  R.  224,  46  L.  Ed.  405; 
Clay  V.  Waters  (C.  C.  A;,  8th  Cir.),  24  Am. 
B.  R.  293,  178  Fed.  385;  Sitate  Bank  of 
Chicago  V.  Cox  (C.  C.  A.,  7th  Cir.) ,  16  Am. 
B.  R.  32,  143  Fed.  91 ;  In  re  Granite  City 
Bank  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  R. 
404,  137  Fed.  818;  In  re  Kolin  (C.  C.  A., 
7th  Cir.),  13  Am.  B.  R.  531,  134  ,Fed.  557; 
In  re  Smith  &  Shuck  (D.  C,  Iowa),  13  Am. 
B.  R.  103,  132  Fed.  301;  In  re  Mertens, 
(D.  C,  N.  Y.),  12  Am.  B.  R.  699,  131  Fed. 
507;    In  re  Tweed    (D.   C,  Iowa),   12  Am. 

B.  R.  648,  131  Fed.  355;  In  re  Reynolds 
(D.  C,  Mont.),  11  Am.  B.  R.  758,  760,  127 
Fed.  760;  In  re  Chesapeake  Shoe  Co.  (C.  C. 
A.,  4th  Cir.),  10  Am.  B.  R.  466,  122  Fed.  593; 
In  re  Breslauer  (D.  C,  N.  Y.),  10  Am.  B.  R. 
33,  121  Fed.  910;  In  re  Frazier  (D.  C.,-Mo.), 
9  Am.  B.  R.  21,  117  Fed.  746;  In  re  Gut- 
man  &  Wenk  (D.  C,  N.  Y.),  8  Am.  B.  R. 
252,  114  Fed.  1009;  In  re  Pekin  Plow  Co. 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  369,  112 
Fed.  308;  In  re  Krinsky  Bros.  (D.  C,  N.  Y.), 
7.  Am.  B.  R.  535,  112  Fed.  972;  Tube  City 
Mining  and  Mailing  Co.  v.  Otterson  (Ariz. 
Sup.  Ct.)i,  16  Ariz.  305,  35  Am.  B.  R.  500, 

146  Pac.  203;  Cohen  v.  Nixon  &  Wright 
(D.  C,  'Ga.),-37  Am.  B.  R.  646;  Matter 
of  Wellmade  Gas  Mantle  Co.  (Ref.,  Mass.), 
36    Am.    B.    E.    62;    Pugh    v.    Loesel     (C. 

C.  A.,  5th  Cir.),  33  Am.  B.  R.  580, 
219  Fed.  417;  Matter  of  Schou  (D.  C, 
Conn.),  32  Am.  B.  R.  494,  213  Fed.  514; 
Miles  Paint  Mfg.  Co.  (D.  C,  Pa.),  32  Am. 
B.  R.  793;  Matthews  &  Sons  v.  Webre  Co. 
(D.  ,C.,  La.),  32  Am.  B.  R.   180,  213   Fed. 


396,  holding  that  an  order  of  sale  in  fore- 
closure, granted  by  a  state  court  in  a  pro- 
ceeding commenced  after  the  filing  of  the 
petition  in  bankruptcy,  but  prior  to  the  ad- 
judication, is  necessarily  void;  see  Am. 
Bankr.  Dig.  §  236. 

Notice  to  creditors. — Thus  the  filing  of  a 
petition  in  involuntary  proceedings  is  notice 
thereof  to  all  the  creditors  of  the  alleged 
bankrupt.  In  re  Billing  (D.  C,  Ala.),  17 
Am.  B.  R.  80,  145  Fed.  395. 

Property  in  another  district. —  It  is  im- 
material that  the  property  affected  by  the 
filing  of  the  petition  is  in  another  district. 
In  re  Granite  City  Bank  (CC.  A.,  8th  Cir.), 
14  Am.  B.  R.  404,.  137  Fed.  818;  In  re 
Dempster  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
751,  172  Fed.  353. 

Lis  pendens. —  In  Matter,  of  Zotti  (Ref., 
N.  Y.),  23  Am.  B.  R.  60,  affd.  23  Am.  B.  R. 
812,  178  Fed:  304,  the  court  said:  "The 
filing  of  a  bill  in  equity  in  the  United  States 
court  is  considered  the  same  as  the  filing  of 
a  lis  pendens  in  a  state  which  requires  such 
filing.  •  *  *  The  filing  of  the  petition 
was  a  command  to  all  having  possession  of 
property  which  the  bankrupt  at  that  moment 
owned,  to  hold  the  same  subject  to  the  orders 
of  the  court.  The  '  rem '  was  reached  by  the 
filing  of  the  petition,  no  matter  where  it 
was." 

Effect  on  property  in  possession  of  bank- 
rupt.—  The  exclusive  jurisdiction  of  the 
bankruptcy  court  is  so  far  m  rem  that  the 
estate  is  regarded  as  m  custodia  legis  from 
the  filing  of  the  petition.  Bailey  v.  Baker 
Ice  Machine  Co.  (U.  S.  Sup.  Gt.),  239  U.  S! 
268,  35  Am.  B.  R.  814,  60  L.  Ed.  275 ;  Matter 
of  Continental  Coal  Corp.  (C.  C.  A.,  6th 
Cir.),  38  Am.  B.  R.  168,  238  Fed.  113;  State 
of  Missouri  v.  Angle  (C.  C.  A.,  8th  Cir.), 
38  Am.  B.  R.  394,  236  Fed.  644. 

The  filing  of  an  involuntary  petition  in 
bankruptcy  brings  into  custodia  legis  all 
property  then  in  the  possession  of  the  bank- 
rupt or  its  common  law  assignee,  although 
a  replevin  suit  by  a  vendor  against  the 
assignee  is  pending.  Matter  of  Wellmade 
Gas  Mantle  Co.  (C.  C.  A.,  1st  Cir.),  37  Am. 
B.  R.  7,  233  Fed.  250. 

Caveat  and  injunction. —  The  filing  of  the 
petition  in  banlcruptcy  and  the  adjudication 
themselves   constitute   a   caveat   and   an   in- 
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ever,  according  to  several  reoent  cases,  tKe  application  of  this  maxim  is  limited.^^ 
Its  effect  upon  the  jurisdiction  of  a  ctfurt  of  bankruptcy  in  respect  to  the  bank- 
rupt's property,  as  dependent  upon  possession,  is  considered  under  %  23/ post. 
g.  Amendments  of  petitions. —  (1)  In  geneeal. —  The  amendment  of  a  peti- 
tion in  bankruptcy  is  permissible  as  in  the  case  of  pleadings  in  other  actions 
and  proceedings.  The  genera!  rules  of  pleadings  and  practice  relative  to  amend- 
ments apply  to  petitions  in  bankruptcy.  The  amendment  of  a  petition^®  is  a 
matter  of  discretion.'''^    This  general  power  of  amendment  is  Hot  abrogated  or 


junction  by  the  court  against  any  interfer- 
ence with  the  jyoperty  of  the  bankrupt  by 
all  persons  who  have  no  liens  upon,  title,  or 
debatable  claims  to  it  at  the  time  the  .petition 
is  filed,  and  the  taking  and  disposition' of  it 
by  any  of  them  violates  that  injunction. 
Darrough  v. '  First  National  Bank  of  Clare- 
more  (Okla.  Sup.  Ct.),  37  Am.  B.  R.  75, 
'  156  Pac.  191. 

Effect  of  filing  petition  in  involuntary  pro- 
ceeding as  staying  sale  by  sheriff. —  The  filing 
of  a  petition  in  bankruptcy  is  suflBcient  no- 
tice to  a  sheriff,  if  brought  to  his  attention, 
to  prevent  the  sale  of  the  bankrupt's  prop- 
erty, advertised  to  take  place  soon  after  filing 
the  petition.  Matter  of  Miles  Paint  Mfg. 
Co.   (D.  C,  Pa.),  32  Am.  B.  R,  793. 

Effect  of  ,  levy  after  petition  filed. —  The 
court  cannot  be  ousted  of  its  jurisdiction  by 
any  officer  seeking  to  make  a  levy  upon  the 
bankrupt's  property  by  virtue  of  process  issu- 
ing out  of  a  state  court.  Matter  Of  Schou 
(D,.,  C,  Conn.),  32  Am.  B.  E.  494,  213  Fed. 
514. 

A  bank  cannot  lawfully  pay  a  note,  after 
a  petition  in  bankruptcy  has  been  filed 
against  the  maker.  Matter  of  Midland  Motor 
Co.  (C.  C.  A.,  7th  Cir.),  37  Am.  B.  E.  364, 
224  Fed.  368. 

35.  Limitation  of  application  of  doctrine. — 
This  maxim  was  stated  in  Mueller  v.  Nugent, 
184  U.  S.  1,  7  Am.  B.  R.  224.  Subsequently 
the  Supreme  Court  said:  "The  remark 
made  in  Mueller  v.  Nugent  that  the  filing 
of  the  petition  [in  bankruptcy]  is  ^  caveat 
to  all  the  world  and  in  fact  an  attachment 
and  injunction  was  made  in  regard  to  the 
particular  facts  in  that  case."  York  Mfg. 
Co.  V.  Cassell,  201  U.  S.  344,  15  Am.  B.  R. 
638,  50  L.  Ed.  782.  And  in  Matter  of 
Mertens  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R. 
362,  369,  144  Fed.  818,  the  court  said: 
"  While  the  filing  of  a  petition  in  bankruptcy 
is  a  caveat  to  all  the  world,  the  notice  ought 
not  to  have  the  effect  of  paralyzing,  all  busi- 
ness dealings  with  the  debtor,  or  to  prevent 
the  lienors  or  pledgees  from  enforcing  their 
contracts."  In  re  Rathman  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  R.  246,  261,  183  Fed.  913, 
the  court,  speaking  of  this  maxim,  said: 
"  The  later  decisions  of  the  Supreme  Court 
adjudge  that  this  statement  applies  only  to 
parties  who  have  no  substantial  claim  of  a 
lien  upon  or  a  title  to  the  property  of  the 
bankrupt,  and  that  against  those  who  have 
such  claims  of  existing  liens  or  titles  when 
the  petitign  in  bankruptcy  is  filed,  that  filing 
is  neither  a  caveat  nor  an  attachment,  that 


it  creates  no  lien  and  that  until  the  bank- 
ruptcy court  by  some  act  of  one  of  its  oflScers 
takes  actual  possession  of  the  property,  or 
makes  such  claimants  parties  to  the  proceed- 
ing, by  some  prdet  or  process,  or  notice  ofthe 
proceeding  comes  to  them,  their  liens,  titles 
and  remedies  are  imaffected  thereby  and  they 
are  strangers  to  the  proceeding."  But  in  the 
case  of  Acme  Harvester  Co.  v.  Beekman  I/um- 
ber  Co.,  222  U.  S.  300,  27  Am.  B.  R.  282,  56 
L.  Ed.  208,  the  Supreme  Court  reaflirmed  the 
doctrine  of  Mueller  v.  Nugent,  supra,  and 
stated  that  "  The  exclusive  jurisdiction  of  the 
bankruptcy  court  is  so  far  in,  rem  that  the 
estate  is  regarded,  as  in  custodia  legis  from 
the  filing  of  the  petition."  See  also  Matter 
of  Zotti  (C.  C.  A.,  2d  Cir.),,  26  Am.  B.  R. 
234,  186  Fed.  84,  affg.  23  Am.  B.  R.  812, 
178  Fed.  304;  Christopherson .  v.  Harrington 
(Minn.  Sup.  Ct.),  ill8  Minn.  42,  32  Am.  B. 
R.  846,  136  N.  W.  289 ;  Tube  City  Mining 
&  Milling  Co.  v.  Otterson  (Ariz.  Sup.  Ct.), 
16  Ariz.  305j  35  Am.  B.  E.  500,  146  Pac. 
e03. 

The  mere  filing  of  a  petition  in  involuntary 
bankruptcy  does  not  give  jurisdiction,  nor 
establish  facts  upon  which  jurisdiction  may 
depend.  Matter,  of  Pennington  &  Co.  (D.  C., 
Ky.),  35  Am.  B.  R.  832, :228  Fed.  388. 

36.  Consult  Bankr.  Act,  §  7,  for  amend- 
ments of  schedules.  For  amendment  of  peti- 
tions generally,  see  Am.  B.  R.  Dig.  §  231. 

37.  Discretion  to  amend. —  In  the  case  of 
Armstrong  v.  Fernandez,  208  U.  S.  324,  19 
Am!  B.  R.  746,  the  court  said:  "The  power 
of  a  court  of  bankruptcy  over  amendments 
is  undoubted  and  rests  in  the  sound  discre- 
tion of  the,  court."  Wilder  v.  Watts  (D.  C, 
S.  C),  15  Am.  B.  R.  57,  138  Fed.  426,  to 
the  effect  that  the  amendments  are  usually 
allowed  if  the  acts  of  justice  will  be  pro- 
moted, but  as  they  are  not  matters  of  right 
the  court  must  exercise  its  discretion  in  per- 
mitting them.  The  privilege  of  amending  a 
petition  in  involuntary  bankruptcy  is  a  mat- 
ter resting  in  the  discretion  of  the  court, 
not  to  be  reviewed,  except  when  such  discre- 
tion has  been  abused.  In  re  Kosfenblatt  & 
Co.  (C.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  401, 
193  Fed.  638;  Sabin  v.  Blake-MoFall  Co. 
(C.  C.  A.,_^th  Cir,),  35  Am.  B.  R.  179,  223 
Fed.  501,  confirming  its  amendment  of  an 
involuntary  petition  filed  after  expiration  of 
time  fixed  for  that  purpose;  Matter  of  Frank 
(C.  C.  A.,  3(1  Cir.),  38  Am.  B.  R.  674. 

The  exercise  of  jurisdiction  to  amend  an 
involuntary  petition  is  within  the  sound  dis- 
cretion of  the  court,  having  in  mind  the  in- 
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restricted  in  any  sense  by  the  provisions  of  General  Order  XI  which  relates 
to  the  amendment  of  petitions  and  schedjlles.^^  A  petition  may  be  amended  to 
bring  it  within  the  terms  of  an  amendatory  act.*®  The  permitting  orrefusal  of 
an  amendment,  being  withinthe  discretion  of  the  court,  will  not  be  interfered 
wdtii  unless  there  is  an  abuse  of  such  discretion..  An  amendment  -Will  not  be 
allowed '  unless,  it  clearly:  appear  that,  the  ends  of  justice  will  be  promoted 
thereby.*"-  It  will  be  denied df  the  application  is  made  after  an  unreasonable 
delay  *^  or  when  the  allegation  in  effect  will  become  the  'basis  of  a  new  and 
ind^endent  proceeding.*^  \'.  ,  -:    .,  ;. ..  ,    j;  i..  ' 

(2)  When  allowed. —  (I)  To  conform  io  evidence. —  If  evidence  is 
adduced  without  objection,  the  petition,  if  deemed  insufficient,  may  be  amended 
to  conform  thereto,  and  when  so  amended  it  relaites  to  and  takes  effect  as  of  the 
date  of  the  filing  of  the  original  petition.*^  An  amendmeht  for  the  purpose  of 
conforming  the :  pleadingsi  to  the  facts  proven  is  frequently ,  permitted,  even 
on  the  coming  in  of  a  special  master's  report,*^;  There  must  be  in  the  Record 
as  it  stands,  the  substance  of  that  which  is  to  be  supplied  by  amendment.*^ ,  An 
amendment  of  an  original  petition  may:  be  allowed  before  proceeding  to  a  new 
trial  where  it  is  necessary  because  of  evidence  adduced  upon  a  former  trial.*^ 

'  (II)  Correction  of  mistakes  or  defects. —  It  will  usually  be  granted  to'  cure 
an  error  due  to  mistake  of  counsel,*'  or  one  purely  clerical.*^  Where  the:  defect 
does  not  pertain  to  the  jurisdiction  of  the  court,  either  in  respect  to  the  parties 
or  the  subject-matter,  an  amendnient  will  usually  be  permitted.*"  But  if  the 
defect  goes  to  the  jurisdiction  of  the  court,  ithe  right  ther^eto  is  not  so.  clear.^** 


terests  of  creditors.  International  Silver  Co. 
V.  N«w  York  Jewelry  Co.  (C.  C.  A.,  6tli 
Cir.),  37  Am.  B.  R.  91,  233  lied.  945. 

38.  Gleason  v.  Smith  (C.  C.  A.,  34  Cir.), 
16  Am.  B.  R.  602,  145  Fed.  895;  In  re 
Eellah  (D.  C,  Del.),  8  Am.  B.  R.  310,  116 
Fed.  69. 

39.  In  re  Soammon,  Fed.  Cas.  12,427;  In 
re  Scull,  Fed.  Cas.  12,568.  ,  , 

40.  Wilder  v.  Watts  (D.  C,  S.  C),  15 
Am,  B.  R.  57,  138  Fed.  426;  Woolford  v. 
Diamond  State  SteeJ  Co.  (D.  C,  Del.),  15 
Am.  B.  R.  31,  138  Fed,  582.  See  In  re 
Farthing  (D.  C,  No.  Car.),  29  Am.je.  R.  732, 
202  Fed.  557. 

41.  In  re  Freudenfels,  Fed.  Cas.  .S,112-a. 

42.  in  re  Hyde  &  Co.  (P.  C,  N.  Y.),  4 
Ain.  B.  E.  602,  103  Fed.  617;  In  re  Mercur 
(D.  C,  Penn.),  8  Am.  B.  E.  275,  116  Fed. 
6S5,  affd.  (C.  C.  A.,  3d  Cir.),  10  Am.  B.  E. 
505,  122  Fed.  384,  where  it.  was  held  that  the 
right  to  amend  can  go  no  further  than  to 
hring  forward  and  m^e  effective  that  whic^ 
is  in  some  form  already  in  the  record. 

43.  Chicago  iviotor  Vehicle  Co.  v.  Amej-ican 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  15  Am. 
B.  R.,  804,  l41  Fed.  518,  holding  that,  where 
the  petition  in  an  involuntary  proceeding, 
though  alleging  specific  acts  of  bankruptcy, 
charges  generally  the  giving  of  a  preference 
to  unknown  creditors,  and  some  of  the  testi- 
mony taken  before  the  referee,  without  pbjec- 
tion,  related  to  alleged  preferences  not  speci- 
fied in  the  petition,  and  testimony  relating 
thereto  is  also  received  on  behalf  of  the 
alleged'  bankrupt,  the  findings  of  the  referee 
that  such  transfers  constitute  acts  of  Ijank- 
ruptcy  are  justified,  and  the  court  may  per- 


niit  the  ,  petition  to  be  amended  as  of  the 
date  oi  its  filing  so  as  to  charge  such  trans- 
fers as  acts  of  bankruptcy. 

44.  In  re  Lange  (D.  C.,  N.  Y.},  3  Am.  B. 
R.  231,  97  Fed^l96;  In  re  Miller  (D.  C, 
N".  Y.),  5  Am.  B.  R.  140,  104  Fed.  764;  In 
re  Bininger,  Fed.  Cas.  1,420 ;  In  re  Gaffinger, 
Fed.  Cas.  5,202;  Chicago  Motor  Vehicle  Co. 
V.  American  Oak  Leather  Co.  (C.  C.  A.,  7th 
Cir.),  15  Am.  B.  R.  804,  141  Fed.  518,  72 
C.  C.  A.  576;  Hark  v.,  Allen  Co.  (C.  C.  A., 
3d  Cir.),  17  Am.  B.  r;  3,  146  Fed.  665. 

45.  In  re  Mercur  (C.  C.  A.,  3d  Cir.),  10 
Am.  B.  R.  5QS,  122  Fed.  384.  In  the  case  of 
Matter  of  Frank  (C.  C.  A.,  3d  Cir,),  38  Am. 

B.  R.  674,  it  was  held  that  an  amended  peti- 
tion should  not  be  permitted  in  ■which  peti- 
tioners swear  to  positive  averments  of  facts, 
where  they  had  testified  ti.at  they  had  no 
such  knowledge,  as  would  justify  the  aver, 
ments.        -  ,,  ,     ,  ,        , 

46.  Matter  of  Hark  Bros.  (D.>  C,  Penn.), 
15  Am.  B.  R.  460,  142  Fed.  179,  affd.  sub 
nom.  Hark  v.  Allen  Co.  (C.  C,  A.,  3d  Cir.), 
17  Am.  B.  R.  3,  146  Fed.  665. 

47.  In  re  Hill,  Fed.  Cas:  6,485.  See  also 
In  re  Freund  (Ref.,  N.  Y.),  1  Am.  B.  R.  25. 

48.  In  re  Bellah  (D.  C,  Del.,),  8  Am.  B. 
R.  310,  116  Fed.  49;  Gleason  v.  Smith   (C. 

C.  A.,  34  Cir.),  16  Am.  B.  R.  602,  145  Fed. 
895.  ' 

49.  In  re  Shoesmith  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  645,  135  Fed.  684. 

50.  In  re  Rosenflelds,  Fed.,  Cas.  12,061. 
See  also  Woolford  v.  Diamond  State  Steel 
Co.  (D.  C,  DeL),  15  Am.  B.  R.  31,  138  Fed. 
582. 
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Thus,  where  an  involuntary  petition  shows  upon  its  face  that  the  claims  of  the 
petitioners  in  the  aggregate  are  less  than  $500,  the  petition  is  fatally  defective 
and  may  not  be  amended  by  joining  others  as  creditors. ^^  But  Federal  courts 
have  the  power  to  permit  amendments  of  pleadings  by  the  insertion  or  cor- 
rection of  jurisdictional  as  well  as  other  averments.®*  Thus,  a  petition  may 
be  amended  to  cure  defects,  such  as  those  which  pertain  to  the  averments  of  the 
residence  or  place  of  business  of  a  bankrupt,^*  especially  where  rights  of  cred- 
itors have  accrued  which  would'  be  affected  by  its  dismissal.^  An  involuntary 
petition  may  be,amended  so  as  to  show  that  the  alleg'^d  bankrupt  is  subject  to 
the  act.®®  ' 

(III)  As  to  nuwher  of  creditors  and  mnoimt  of  claims. — An  amendment  is 
permissible  by  the  insertion  of  an  averment  that  all  the  bankrupt's  creditors 
are  less  than  twelve.®®  An  insufficiency  in  the  allegations  of  the  petition  as  to 
the  number  of  the  creditors ®^  or  the  nature  and  amounts  of  their  claims®*  is 
not  to' be  regarded  as  an  incurable  jurisdictional  defect,  and  may:  be  supplied 
by  amendment. 

(IV)  As  to  status  of  bankrupt. —  The  petition  may  be  amended  so  as  to  aver 
that  the  alleged  bankrupt  is  not  a  wage-earner  or  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil.®®  If  there  is  an  error  in  the  name  of  the 
alleged  bankrupt  the  petition  may  be  amended  so  as  to  correct  it.^" 


51.  In  re  Stein  (D.  C,  Penn.),  12  Am.  B. 
R.  364,  130  Fed.  377. 

But  the  rule  is  different  if  the  amount  set 
forth  in  the  petition  exceeds  $500,  and, there- 
after it  develops  that  tile  provable  claims 
of  the  original  petitioners  are  leas  than  $500 ;  , 
in  such  a  case  an  amendment  may  be  per- 
mitted prior, to  the  adjudication  and  other 
creditors  permitted  to  join,  in  the  petition. 
In  re  Ryan  (D.  €.,  Penn.),  7  Api.  B.  R.  562, 
114  Fed.  373;  In  re  Mackay  (D.  C,  Del.),  6 
Am.  B.-  R.  577,  110  Fed!, 355;  In  re  Mam- 
faioth  Pine  Lumber  Co.  (D.  C.,  Ark.),  6  Am. 
B.  R.  84,  109  Fed.  308. 

52.  In  re  Plynlouth  Cordage  'Co.  (C.  C. 
A.,  8th  Cir.),  13  Am:  B.  R.' 665;  135  Fed. 
1000.  '    ,  I 

53.  In  re  Weinmann,  2  N.  B.  N.  &  R.  51. 

54.  In  re  Hammond  (,D.,  C,  N.  Y. ) ,  20  Am. 
B.  R.  776,  163  Fed..  5i6. 

55.  International  Silver  Co.  v.  New  York 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B. 
R.  91,  233  Fed.  945. 

'  56.  In  re  Pl^niouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  R.  665,  135  Fed.  1000; 
Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13  Am. 
B.  R.  362,  136  Fed.  78. 

57.  In  re  Maekey  (D.  C,  Del.),  6  Am. 
B.  R.  577,  110  Fed:  355;  In  re  Bellah  (D.  0., 
Del.),  8  Am.  B.  R.  310,  110  Fed.  69;  Ryan 
V.  Hendricks  (C.  'C.  A.,  7th  Cir.),  21  Am. 
B.  R.  570,  166  Fed.  94,  holding  that  if  a 
petition  fails  to  clearly  set  forth  the  number 
of  creditors,  the  amount  of  their  claims  and 
the  occupation  of  the  debtor,  it  may  be 
amended. 

58.  Conway  v.  German  (C.  C.  A.,  4th  Cir.), 
21  Am.  B.  R.  577,  166  Fed.  67;  In  re  White 
(D.  C,  Penn.),  14  Am.  B.  E.  241,  135  Am. 
109. 

59.  Beach  v.  Macon  Grocery  Co.   (C.  C.  A., 


5th  Cir.),  9  Am.  B.  E.  762,  120  Fed.  736; 
In  re.  Brett  (D.  C,  N.  J.),  12  Am.  B.  E. 
492,  130  Fed.  981';  In  re  White  (D.  C, 
Penn.),  14  Am.  B.  R.  241,  135  Fed.  199; 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  8th 
ar.),  13  Am.  B.  R.  665,  135  Fed.  1000. 

It  js.  no  abuse  of  discretion  to  permit  an 
involuntary  petition  to  be  arUended  so  as  to 
aver  that  the  alleged  bankrupt  is  not  "  a 
wage-earner  nor  a"  person  engaged' chiefly  in 
farming  or  tillage  of  the  soil."  Armstrong 
V.  Fernandez,  208  U.  S.  324,  19  Am  B.  E. 
,  746,  52  L.  Ed.  514;  In  re  Crensliaw  (D.  C, 
Ala.),  19  Am.  B.  E.  502,  155  Fed.  271;  In 
re  Mero  (D.  C,  Conn.),  12  Am.  B.  E.  171, 
128  Fed.  653;  In  re  Pilger  (D.  C,  Wis.), 
9  Am.  B.  R.  244,  118  Fed.  206. 

Error  tO'  deny  amendment. —  In  Conway 
V.  German  (O.  C.  A.,  4th  Cir.),  21  Am.  B. 
R.  577,  166  Fed.  67,  it  was  held  error  to 
deny  a  motion  for  an  amendment  in  this  re- 
spect. The.  court  said :  "  Such  an  averment 
so  far  as  this  case  is  concerned,  is  a  mere 
negative  one,  and  not  of  a  jurisdictional 
character.  There  is  no  contention  made  here 
by  the  defendants  that  they  belong  to  the 
inhibited  class,  and  hence  cannot  be  adjudi- 
cated bankrupts,  and  ias  a  matter  of  fact 
they  do  belong  to  that  class.  Were  they  seek- 
ing to  come  within  the  inhibited  class,  it 
would  be  essential  for  them  to  make  proof 
of  their  averment,  but  they  are  not,  and 
while  technically  speaking  it  should  have 
been  stated  in  the  petition,  that  they  were 
not  persons  coming  within  that  class,  still  it 
was  not  essential  so  to  do,  and  in  no  sense 
affected  the  merits,  of  the  ease,  and  the 
amendments  desired  should  have  been  ner- 
mitted."  ^ 

60.  Gleason  v.  Smith  (C.  C.  A.,  3d  Cir.). 
16  Am.  B.  R.  602,  145  Fed.  895. 
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(V)  As  to  existence  of  partnership. —  Wliere  one  member  of  a  firm  has  not 
made  the  other  members  parties  to  a  petition  in  a  voluntary  proceeding  he  may 
amend  his  petition  so  as  to  bring  in  such  partners.*^  And  a  petition  against  two 
persons  alleging  tiiat  a  partnership  existed  may  be  amended  by  striking  out  all 
reference  to  one  of  them  when  it  appeared  that  such  partnership  did  not  exist.*^ 
'  (VI)  Defective  verification, — A  defective  verification  to  an  involuntary 
petition  may  be  amended.*^  But  an  involuntary  petition,  which  has  not  been 
verified  in  ^compliance  with  section  18-c  of  the  act,  may  not  be  amended  by 
filing  nunc  pro  tunc  -another  petition  reciting  the  same  facts  and  properly 
verified.*^ 

(VII)  Insertion  of  new  act  of  bankruptcy. — As  a  general  rule  an  involun- 
tary petition  cannot  be  amended  by  setting  out  tjierein  an  act  of  bankruptcy 
not  referred  to  in  the  original  petition  and  occurring  more  than  four  months 
before  application  for  the  order  allowing  the  amendment.*^  But  such  an  amend- 
ment may  be  permitted  if  clearly  in  furtherance  of  justice,  and  if  its  omission 
from  the'  original  petition  is  properly  excused.®^  Even  if  the  court  has  power 
to  allow  an  amendment  to  a  petition  setting  up  a  new,  separate,  and  inde- 
pendent act  of  bankruptcy  which  occurred  more  than  four  months  before  the 
application  to  insert  it  in  the  petition,  it  ought  not  to  do  so,  except  upon  a  show; 
ing  that  the  petitioner  was  duly  diligent  and  that  the  interests  of  justice  require 
such  action.®''  The  tendency  of  the  decisions  is  toward  a  more  liberal  practice 
in  granting  amendments  and  in  some  of  the  later  decisions 'it  has  been- held  that 
it  U  discretionary  with  the  court  to  permit  the  petitioner  to  insert  by  amend- 
ment additional  -acts  of  bankruptcy.**     Where  the  amendment  offered  shows 


Gl.  In  re  Freund  (Eef.,  N.  Y.),  1  Am.  B. 
R.  25. 

62.  In  re  Richardson  (D.  C,  Mass.),  27 
Am.  B.  E.  590,  192  Fed.  50. 

63.  Armstrong  v.  Fernandez,  208  U.  S. 
324,  19  Am.  B,  R.  74*,  52  K  E'd.  514;  In- 
ternational Silver  Co.  v.  New  York  Jewelry 
Oo.-(C.  C.  A.,  eth  Cir.),  37  Am.  B.  R.  91, 
233  Fed.  945. 

64.  Matter  of  Frank  (D.  C,  Pa.),  37  Am. 
B.  E.  19,  234  Fed.  665. 

65.  In  re  Perllfef ter  ( D.  C,  N.  Y.),  25 
Am.  B.  R.  576,  177  Fed.  299;  In  re  Pure 
Milk  Co.  (D.  C,  Ala.),  18  Am.  B.  R.  735, 
154  Fed.  459;  In  re  HafF  (C.  C^.,  2d  Cir.), 
13  Am.  B.  R.  362,  135  Fed.  742,  68  C.  C.  A- 
380;  Wilder  v.  Watts  (D.  C,  S.  Calr.),  15 
Am.  B.  R.  57,  138  Fed.  426.  See  also  Mat- 
ter of  Eiggs  Restaurant  Co.  (C.  C:  A.,  2d 
Cir.),  11  Am.  B.  R.  508,  130  Fed.  691; 
Reed  v.  Cowley,  Fed.  Cas.  11,644;  In  re 
Morse,  Fed.  Cas.  9,851 ;  In  re  Leonard,  Fed* 
Cas.  8,255. 

Later  act  of  bankruptcy.—  A  petition  in 
involuntary  barikriiptcy  ma,y  riot  be  amended 
by  the  insertion  of  a  further  and  later  act 
of  bankruptcy  than  the  one  set  up  origin- 
ally.   In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am. 

B.  R.  713,   117   Fed.  294;   In  re  Cleary    (D. 

C,  Pa.),  24  Am.  B.  R.  742,  179  Fed.  990- 
But  see  to  the  contrary  In  re  Hamrick  (D. 
C,  Ga.),  23  Am.  B.  R.  721,  175  Fed.  279. 

No  act  of  bankruptcy  originally  alleged. — 
Where  the  original  petition  in  an  involun; 
tary  proceeding  fails  to  allege  an  act  of 
bankruptcy,  it  will  not  be  amended  so  as  to 


allege  an  act  committed  more  than  fout 
ilibnths  before  the  application  for  the  amend- 
ment. In  re  Pure  Milk  Co.  (D.  C,  Ala.), 
18  Am.  B.  R.  735,  154  Fed.  459;  Armour  & 
Co.  v.  Miller  (C.  C.  A.,  5th  Cir.),  31  Am. 
B.  R.  356,  209  Fed.  784. 

66.  Hark  v.  Allen  Co.  fC.'  C.  'A.,  3d  Cir.), 
17  Am.  B.  R.  3,  146'  Fed.  665;  White  v. 
Bradley -Timber  Co.  (D.  C,  Ala.),  8  Am.  B. 
R.  671,  116  Fed.  768,  quoting  this  prppositiori 
from  Collier  oh  ■  Bankruptcy;  Wilder  v. 
Watts  (D.  C,  S.  Car.),  15  Am.  B.  R.  57,  138 
Fed.  '423,  holding '  that  where  the  proposed 
amendment  is  not  served  upon  the  alleged 
bankrupt,  and  no  excuse  is  made  for  its  omis- 
sion from  the  original  petition,  though 
known  to  the  petitioner,  the  application  for 
leave  to  amend  is  not  in  furtherance  of 
justice  and  will  be  denied. 

67.  Matter  of  Fories  (D.  C,  Mass.),  37 
Am.  B.  R.  511,  235  Fed.  316;  Matter  of 
Lewis  Shoe  Co.  (D-.  C,  Mass.),  38  Am.  B.  R. 
134,  235  Ted.  1017. 

'  68.  Pittsburgh  Laundry  Supply  Co.  v.  Im- 
perial Laundry  Co.  (C.  C.  A.,  3d  Cir.),  18 
Am.  B.  R.  756,  154  Fed.  662;  Hark  v.  C. 
M.  Allen  Co.    (C.   C.  A.,  3d  Cir.T,   17   Am. 

B.  R.  3,  146  Fed.  665;  In  re  Nusbaum   (D. 

C,  N.  Y.),  18  Am.  B.  R.  598,  152  Fed.  835; 
In  re  Hamick  (D.  0.,  Ga.),  23  Am.  B.  R. 
721,  175  Fed.  279. 

"A  liberal  policy  in  regard  to  the  allow- 
ance of  amendments  to  pleadings,  both  at 
common  law  and  in  equity  is  to  be  en- 
couralged,  where  the  amendments  proposed 
tend  to  prevent  a  failure  of  justice  through 
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acjts  of  bankruptcy  of  .like,  character  as  \'jie,  pne,  attempted  tQ  be  shown  in  the 
original  petitjipn,  me.aniendnipnt  should  be  allo-»?§d,^®  Thus,  ,^here  an  involuU;- 
tary.  petition  ^leges  thct; giving  qf,,  g; . preference  , as  an  .act  pf  bapkruptoy,,,^n 
andendmpnt  will  be  allowed  sp  as  to  permit  the  petitioner  to  set  up  the  giving 
jof,  another  preferpnce.™   •,  ,:        /  ;  ,     ,^,  ,.,  ,,.;j    ,,  ,,,„,,,,  ,„  ,.; 

(VUX). 'Ainended  petitio'^  filed  after  four  nw7}i]i?,—^J^n  .^^ejadiai  petition 
may  be. filed  after  four;  mpnths  have  elapsed  since. the |Cpmmissipri  of  the  a,ct 
of  bankruptcy  charged,,  especially  where  the  same  act  is  relied  on,  and.it  is 
^illeged  in|, substantially  tlieissamp;  words-  the  amgnflp,^  petition. relates  ba^kjito 
the  date  of  the  original  petition/^  But  the  doctrine  of  relation  back  is;p.pt 
applicable  where, the  amendment  sets. up  a  hew  cause  of  action,  or  where  to 
cause  it  to  relate,  back  wou,ld  hq,ye  the  effect  of,  depriving  an  adverse  party,  of 
a.;,suj>^tantial  (right  .on, which  no, attack  was, made,  in  the  original  pleading,''^ 

(2)  Pbactice.^ General. Order.  XI  provides  that  "amendments  shall  be 
printed  oi"  written,  signed  a,p4  verified,  like  original  petitions  and  schedules. 
In  the .  application'  for  leave  to  amend,  the  petitioner  shall  state  the  cause  of 
the  error  in  the  paper  originally,  filed."  This . provision  is  npt,  exclusive  of  the 
power  to,  permit  ,amend];peots  inherent  in-  the  court. ''^f ,   Failure  to  verify  an 


technicalities,  and  where  their  allowance  does 
not  ailect  injuriously  a:ny  ,iust'  right  of  the 
opposite  party."  Hark  v.  lA-llen  Co.  (C,.  C.  A., 
3d  Cir.),  17  Am.  B.  E.  3,  146  Fed.  666. 

Insolvency  when  act  was  committed. — 
The  court  has  power  to  ainend  a  petition  in 
involuntary  /bankruptcy,  wjxiclu  alleges  .in- 
solvency only  at  the  date  of  filing  the  peti- 
tion, so  as  .tpi  show  insplyeucy ,  at  the  date 
the  act  of  bankruptcy  alleged  was  committed, 
where  the  facta  disclosed  by  the  schedules 
filed  show  the  existraice  for  several  years 
previous  of  ,  all  debts  except  one,  the  asser^ 
tion  of  such  other  debt  on  that,  date,  and 
'also  indicate  that  the  "statement,  of  assets 
runs  back  over  that  period.  In  re  Pangborn 
(I>.  C,  Mich.),  26  Am.  B.  R.  40,  185  Fed. 
673. 

69.  White  v.  Bradley  Timber  Co.  (D.  C, 
Ala.),  8  Am.  B.  R.  671,  116  Fed.  768.  ,,, 

Where  essential  facts  are  alleged. —  An,  in- 
solvent who  confesses ,  judgment  to,  his  ,T5;ife 
in  an  apiount  equal  to  the  value  of ,  his  only 
assets,  and  withholds  execution,  does  not 
commit  an  act  of  bajnkruptcy  within  the 
meaning  of  section  3a  (3)  of  the  Bankruptcy 
Act ;  but  an  involuntary  petition  stating  such 
facts  may  (be  amended  so  as  to  allege  the  •  acts 
of  bankruptcy  defined  in.  cla,u8es  ( 1 )  and 
(2)  of  the  same  section.  Matter  of  Irish 
(D.  C,  Pa.),  36  Am.  B.  E.  185,  228  Fed.  573. 

70.  In  re  Lange  (D:  C,  N.  X.\,  Z  Am,.  B. 
E.  231,  97  Fed.  196 ;  In  re  Miller  (D.  C, 
N.  Y.),  5  Am.  B.  R,  140,  104., Fed.  764.  §ee 
also  Chicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  15  Am. 
B.  E.  804,  141  Fed.  518,  72  C.  C.  A.  576. 

Where  the  alleged  preferential  payments 
relied  on  as  acts  of ,  bankruptcy  occurred 
more  than  four  months  prior  to  the  filing  of 
an  amended  petition  which  asserts  them,  and 
were  charged  for  the  first  time  in  that  peti- 
tion, and  are  new  and  independent  preferen- 


tial acts  charged  by  way  of  substitution  for 
the  acts  alleged  in  the  origirfal  petition,  and 
not  mere  enlargements  and  amendmentSr,to 
the  alleged  acts  of  bankruptcy  set  out  in 
petitions  filed  Within  the  i)i-6per  four  months' 
period,  then  and  in  that  case  the  transactions 
have  not  I  arisen ,  within  thje  four  moptha' 
period  immediately  preceding  the  filing  of 
the  petition  and. cannot  be  relied  on  as  apts 
of  bankruptcy.  Where  in  an  original  peti- 
tion ,  in  involuntary  proceedings  it  was  al- 
leged that  certain  preferential  payments 
were  made  to  a  bank  within  four  monthSj  an 
ainended  petition,  whpli  shws  that  said  pay- 
ment to  the  bank  was  in  fact  a  payment ' 
made  to  creditor-8  through  the  medium  of  the 
bank',  is  a  mere  explanation  of,  the  first  act 
of  bankruptcy  charged,  and  npit  substitj^ted 
or  new  items.  Matter,'  of  Brown  Commercial 
Car  Co.  (C.  C.  A.;  7th  Cij.),  36  Am.  B.  E. 
45,  227  Fed.  387.     '  ' 

71.  Millan  v.  Exchange  Bank  (C  C.  A., 
4th  Cir.),  24  Am.  B.  R.  889,  183  Fed.  753; 
Eyan  v.  Hendricks  (C.  C.  A.,  7th  Cir.),  21 
Am.  B.  E.  570,  166  Fed.  94;  First  State 
Bank  of  Corinth  v.  Haswell  (C.  C.  A,.,  8fh 
Cir.),  23  Am.  B,  B.  330,  174  Fed.  209. 

A  bankruptcy  court  has  jurisdiction  to  per- 
rttit  an  amendment  of  an  involuntary  peti- 
tion  more  than  four  months  after  the 
alleged  preferential  transfer,  where  the 
priginal  petition  was  filed  within  four 
months,  and  omitted  only  the  information 
necessary  to  enable  the  ba,nkrupt  to  meet  the 
charge.  International  Silver  Co.  v.  New 
York  Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37 
Am.  B:  E.  91,  233'  Fed.  945.  But  see  Matter 
of  Lewis  Shoe  Co.  (D.  C,  Mass.),  38  Am. 
B.  E.  134,  235  Fed.  1017. 

72.  Armour  &  Co.  v.  Miller  (C.  C.  A.,  5th 
Cir.),  31  Am.  B.  E.  366,  209  Fed.  784. 

73.  In  re  Bellah  (D.  C.,  DeL),  8  Am.  B.  R. 
310,   116  Fed.  49. 
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amended  petition  as  required  by  such  general  order,  may  be  corrected  siibse- 
quentlyj*  4-mendments  before  adjudicatioii  can,  it  is  tbought,  be  granted  pnly 
by  the  judge,  and  not  by  a  referee  sittiag  as  a  special  niaster,  though  there  is 
authority  for  the' opposite  view.^®  The  practice  varies.  The  application  to 
amend  may  take  the  form  of  an  oral  motion  on  the  trial.''"  TJie  application  to 
amend  is  not  absoliitely  require'd  to  be  in  writing,  although  it 'is  better  practice 
to  submit  a  \^itten  application.  Notice  of  the 'application  to'aiflend  may  be 
waived  by  an  express  written  consent  to  the  amendment.''^  '  Usually  it  is  inade 
on  a  petition  or  affidavits,  accompanied  "by  a  copy  of  or  including  the  proposed 
amendments,^*  on  due  notice  to  the  other  parties.  If  granted,  it  relates  back 
to  the  time  the  petition  was  filed  and  has  the  saftie  effect  as  if  included  in  the 
origihai  petition.''^  The  amendment  does  not  advance  the  date  of  filing  the 
petition  so  as  to  affect  the  four  months'  period  as  to ,  pref ei^ences.*"  In  Con- 
formity with  this  General  Order  a  petition  or  application  for  leave  to  ainend 
should  show  why  the  allegation  proposed  to  be  set  forth  by  the  amendment  was 
not  included  in  the  original  petition.*^  An  "amendment  which  introduces  new 
matter  should  be  met  by  an  auswer,  or  it  will  be  taken  as  admitted.®^  It  is 
thought  that  Equity  Rules  XXVlII  to  XXX  suggest  a  good  practice  where 
amendment  of  an  involuntary  petition  is  desired.  General  Order  VI  has  been 
held  to  im.ply  a  limitation  on  amendment.*^    ' 

IV.    PROCESS  AND  SERVICE. 

a.  In  general. —  There  is  no  need  of  process  in  voluntary  cases;  an  adjudica- 
tion usually  follows  and  a  reference  is  forthwith  made  to  the  referee.  On 
the  filing  of  an  involuntary  petition,  the  clerk  must  at  once  issue  a  subpoena. 
The  failure  to  make  timely  service  of  a  subpoena  does  not  terminate  the  pro- 
ceeding.^ / 
■  b.  When  returnable. — Subsection  a  provides  that  the  process  "shall  be 
returnable  within  fifteen  days,  unless  the  judge  shall  for  cause  fix  a  longer 

74  International  Silver  Co.  v; -New  York  Haswell  (C.  C.  A.,  8th  Oir.),  23  Am.  B.  R. 
Jewelry  Co.   (C.  C.  A.,  6th  Cir:),  37  Ain.  B.       330,  174  Fed.  209. 

R   91    233  Fed   945  80.  First  State  Bank  of  Corinth  v.  Haa- 

75  'in  re  Strait  (Ref,,  N.  Y.),  2  Am.  B.  well  (C.  C.  A.,  8th  Cir.),  23  A^m.  B.  R.  330, 
R.  308.  -  174  Yed.  209.  '  '  , 

76  Compare  In  re  Waite,  Fed.  Gas.  17,-  81.  In  re  Pure  Milk  Co.  {D.  €:,  Ala.),  18 
044.  But  there  must  be  a  formal  applica-  Am.  B.  R.  735,  154  Fed.  682,  citing  Collier 
tion  to  amend,  otherwise  the  qiiestion  is  not  on  Bankruptcy  on  this  proposition;  In  re 
properly  before  the  'court.  In  re  Pressed  Portnef  (D.  C,  Pa.),  18  Am.  B:  R.  89,  149 
Steel  Wagon  Goods  Co.  (D.  C,  Mich.),  27  Fed.  799,  holding  that  in  the  absence  of  in- 
Am.  B.  R.  44,  193  Fed.  811.  formation  as  to  why  the  omission  occurred 

77.  International  Silver  Co.  v.  New  York  in  the  original  petition,  the  petitioner  will 

Jewelry  Co.   (C.  C.  A.,  6th  Cir.),  37  Am.  B.  be  giveri  time  to  secure  sucTi  information  and 

R.  91  233  Fed.  945.  insert, it  in  his  petition  for  amendment.     In 

78  'See  "Supplementary  Forms,"  poft,  for  White  v.  Bradley  Timber;  Co.   (D.  C,  Ala.), 

form's   for    amendment    of    schedules,   which  8  Aifi.  B.  R.  671,  116  Fed.  768,  where  it  was 

may  be  adapted  to  cases  where  petitions  only  held  that  in  the  absence  of  showing  why  the 

are  to  he  amended.     For  form  of  petition  to  acts   of   bankruptcy,    set  up  ■  in    a   ploposed 

amend   see  Hagar  &  Alexander's  Bankruptcy  amended    petition,    were    omitted    from    the 

Fornifl'   (2d  Ed.)   No.  46.  original  petition,  a  motion  for  leave  to  amend 

79.  in  re  Beerman'(D."c.,  Ca.),  7  Am.  J.  will  be  denied._   _             „'      '            ,  _„ 
R   431    112  Fed.  662;   In  re  Williams,  H'ed.  82.  In   re   Bmmger,   Fed.,  Cas.    1,420. 
Cas    17,700;    Bank  v.   Sherman,   101   U.   S.  83.  In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am. 
403    affg.  Fed.  Cas.   12,765;   Chicago  Motbr  B.  R.  713,  117  Fed.  294.    But  see  to  the  con- 
Vehicle  Co    V    American    Oak    Leather   Co.  trary  In  re  Hamrick    (D.  C,  Ga.),  23   Am. 
(C.  C.  A.,  7th  Cir.),  15  Am.  B,  R.  804,  141  B.  R.'  721,  175  Fed.  279. 

Fed  518   72  C.  C   A.  576;  Ryan  v.  Hendricks  84.  Gleason  v.  Smith   (C.  C.  A.,  3d  Cir.), 

(C.'C.  A.,  7th  Cir.),  21  Am.  B.  R.  570,  166  46  Am.  B.  R.  602,  145  Fed.  895. 
Fed.    94;    First   State    Bank    of    Corinth   v. 
30 
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time."  *°  Intervening  Sundays  sHould  be  counted;*®  This  time  is  shorter  than 
in  the  equity  practice.  An  effort  was  made  by  the  framers  of  the  Ray , amenda- 
tory bill  to'  reduce  the  period  to  ten  days.  The  Senate  thoughj;  otherVrise,  and 
the  law,  therefore,  remains  as  originally  passed,  viz.:  "within  fifteen  days." 

c.  Form  of  subpoena. —  I'orjiig  in  Bankrupitcy,  JSTp.  5,  is  that  ordinarily  used 
aa  a  subpoena  to  the  alleged  bankrupt,.  Form  No.  4,  being  an  order  requiring 
,  the  alleged  bankrupt  to  show  cause  why  the  prayer  of  the  petition  should  npt 
be  granted,  is  clearly  an  inadvertent  inheritance  from  the  practice  tinder  the 
former  law,  and,  to  say  the  least,  confusingly  superfluous.  Under  the  present 
law,  the  subpcEna  has  taken  its  place;  the'  or.der  to,  show  cause  is  no  longer 
required,  and  should  be  ignored  as  contrary  to  the  law.  Equity  Rule  XII 
requires  a  memorandum  to  be  placed  at  the  bottom  of  the  subpoena,  that  the 
defendant  is  to  enter,  his  appearance  in  the  suit  in  the  clerk^s 'office,  on  or  before 
the  day  at  which  the  writ  is  returnable.  It  has  been  heldy  however,  that  this 
memorandum  is  not  essential.*''  A  power  of  attorney  to  appear  in  response  to 
a  creditors'  petition,  is  not  necessary,  fhe  duties  of  the  clerk  on  the  entry  of 
appearances  arid,  pleas  are  prescribed  ip.  the  .General  Orders.  General  Order 
III  requires  the  subpoena  to  issue  out  of  the:  ppurt,  iinder  the  se£|l  thereof,  and 
be  tested  by  the  clerk.  A  defect  in  this  regard  will  be  waived  by  an  appearance 
without  objection.** 

d.  Service  of  process. — (1)  In  gbneeai..— Service  of  the  petition  and  writ 
of  subpoena  is  to  be  made  in  the  same  manner  that  service  of  similar  process  is 
had  upon  the  commencement  of  a  suit  of,  equity  in  the  courts  of  the  United 
States.  This  reference  to  the  equity  practice  seems  in  ejffeot  to  have  enacted 
Equity  Rule  XIII,, into  the  law.*?  :  In  case  service  cannot  be,  made  upon  the 
bankrupt,  it  may  be  made  under  this  rule  by  leaving  the  papers  with  an  adult 
member  of  his,  family  at  his  home."*  Under, the  act- as  amended  it  has  been 
held-tihat  service,  of  a  copy  of  an  involuntary  petitipn  with  a  subpoena  upon  the 
clerk  of  the  hotel  of  which  the  alleged  bankrujJt  was  proprietor  and  where  he 
usually  resided,  is  valid  williout  publicaliion.®^  Personal  service  out  of  the 
district  is  unavailing.*^ 

(2)  Service  by  publication. —  Where  personal  service,  or  service  as  author- 
ized by  Equity  Rule  XIII  may  not  be  made,  notice  must  be. given  by  publica- 
tion in  the  same  manner  and  for  the  same  time  as  provided  by  law  for  notice 
by  publication  in  suits  to  enforce  a  legal  or  equitable  lien  in  courts  of  the 
United  States.  The  section  should  be  read  in  connection  with  section  8  of 
act  of  Congress  of  March  3,  1875  (now  §  57  of  Judicial  Code),  to  the  effect 
that  when  the  alleged  bankrupt  is  not  an  inhabitant  of  nor  found  within  the 
district,  and  shall  not  voluntarily  appear,  it  shall  be  lawful  for  the  court  to 
make  an  order  directing  such  alleged  bankrupt  to  appear  to  answer  the  petition 

85.  The  words  "return  day,"  as  used  in  89.  In  re  Risteen  (D.  C,  Masa),  10  Am. 
this  section,  refer  to  the  day  fixed  as  the  B.  R.  494,  122  Fed.  732.  See  Equity  Rules, 
latest  limit  for  the,  marshal's  or  other  serv-      post. 

ing  officer's  return  of  the  writ  of  subpoena  90.  In  re  Norton   (D.  C,  N.  Y.),  17  Am. 

into     court.       In     re     McDonald     (D.     C,  B.  R.  504,  148  Fed.  301. 

Hawaii),  30  Am.  B.  R.  120.  91.  In  re  Risteen   (D.  C,  Mafla.),  10  Am. 

86.  In  re  Francis  Levy  Outfitting  Co.,  Ltd.  B.  R.  494,  122  Fed.  732. 

(D.  C,  Hawaii),  29  Am.  B.  R.  13.  92.  Note  Jobbina  v.  Montague,   Fed.  Cas. 

«7.  Matter    of    Wing    Tick    Co.     (D.    0.,  7,329;    Herndon  v.   Ridgway,   17   How.   424. 

Hawaii),  2  U.  S.,  D.  C,  Hawaii  257,  13  Am.  But    see    Hills    v.    McKinniss    Co     (D     C' 

B.  R.  360.  Ohio),  26  Am.  B.  R.  333,,  188  Fed.  1012. 

88.  Matter   of  Abbey  Press   C.  C  A.,  2d 
Cir.),  13  Am.  B.  R.  11,  134  Fed.  51. 
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by  a  day  to  be  fixed,  which  ordeir  shall  be  served  on  such  absent  alleged  bank- 
rupt "  if  practicable,  wherever  found."  ®*  The  amendatory  act  of  1903  added 
the  exception  that  "  unless  the  judge  shall  otherwise  direct,  the  order  shall  be 
published  not  more  than  once  a  week  for  two  consecutive  weeks,  and  the  return 
day  shall  be  ten  days  after  the  last  publication  unless  the  judge  shall  for  cause 
fix  a  longer  time."  **  The  proper  basis  for  service  by  publication  is  an  affidavit 
showing  that  personal  service  of  process  upon  the  bankrupt  is  impracticable, 
because  he  is  absent  from  the  jurisdiction  or  cannot  be  found.^"  The  order 
for  service  by  publication  should  designate  the  day  upon  which  the  defendant 
is  required  to  appear,  and  demur,  answer  or  plead.*® 

(3)  Service  on  corporations,  infants,  LtrNATios,  etc. —  The  "statute 
makes  no  special  provision  relative  to  service  on  such  parties.  In  the  absence 
of  controUmg:  Federal  rules  of  practice,  the  method  pxescribed  by  the  State 
law  may  be  followed,  but,  it  seems,  service  cannot  usually  be  made  within  the 
district  on  the  officer  of  a  non-resident  corporation,  temporarily  therein.®^  The 
better  practice  in  all  cases  not  covered  by  Federal  rulesj  is  to  secure  an  order 
directing  how  service  shall  be  made. 

(4)  Service  on  non- joining  partner. —  Where  one  of  two  or  more  part- 
ners does  not  join  in  a  voluntary  petition  for  the  bankruptcy  of  the  firm,  the 
proceeding  is  voluntary  as  to  the  petitioning  partners  and  involuntary  as  to 
the  non-joining  partner ;  before  an  adjudication  can  be  had,  a  subpoena  must 
issue,  and,  with  a  copy  of  the  petition,  be  served  on  the  latter;  and  he  may 
defend  as  though  an  alleged  involuntary  bankrupt.®*  If  tixe  petition  be  against 
a  partnership,  one  of  whose  members  is  an  absentee,  he  must  be  brought  in  by 
publication  as  if  the  petition  were  against. him  solfely.^" 

(5)  Service  on  absentees.^Au  absconding  debtor  may  be  proceeded 
against  in  bankruptcy ;  the  present  law  does  not  deny  him  a  discharge  although 
most  previous  laws,  here  and  elsewhere,  have.  Cases  of  abscondence  are  fre- 
quent, and  the  method  of  service  in  such  cases,  especially:  where  the  debtor  has 
left  the  country,  differs  in  different  districts.^""  That  such  method  might  be 
uniform  and  existing  doubt  be  cleared  up,  the  amendatory  act  of.  1903  has 
provided  a  summary  means  of  serving  such  a  debtor  by  publication.  It  may 
have  been  that  the  words  "  as  provided  by  law  for  notice  by  publication  in 
suits  in  equity,"  in  the  original  statute  referrM  to  §  738  (now  Judicial  Code, 
§  57)^"^  of  the  Revised  Statutes,  a  bankruptcy  pToceeding  being  in  the  nature 
of  a  creditor's  bill  to  assert  an  equitable  lien.  Still,  there  was  doubt.  There 
can  be  none  now.  Thus,  absentee  bankrupits  can,'  in  fact  must,  be  served  here- 
after in  the  way  prescribed  by  the  section  of  the  Revised  Statutes  above  referred 
to,  save  that,  unless  the  judge  shall  otherwise  direct,  the  publication  shall  be 

93.  Hills  V.  MdKmni8S_Co.    (D.  C,  Ohio),  A./ SthCdr.),  27   Am.   B,  R.   632,   192  Fed. 

26  Am.  B.  R.  329,  188  Fed.  1012.     See  also  498. 

Bauman  Diamond  Co.  v.  Hart   (C.  C.  A.,  5th  97.  Gfldley  v. 'Morning,  News,  156  U.  S.  518. 

Cir.),  27  Am.  B.  R.  632,  192  Fed.  498,  hold-  Service  on  a  director  not  legally  elected  is 

ing  that  the  order  directiiig  service  by  pub-  of  no  force.     In  re  Plasmon  Co.    (D.  C,  N. 

lication  should  be  published.  Y.),  14  Am.  B.  R.  487. 

94  As  to  number   and  times  of  publica-  98.  General  Order  VIII. 

tion,  see  In  re  McDonald  (D.  C,  Hawaii),  30  99.  In  re  Murray    (D.   C,  Iowa),  3   Am. 

Am.  B.  R.  120.                •  BR-  601,  96  Fed.  600. 

95  Matter   of  Hoshida    (D.   C,  Hawaii),  100.  In  re  Burka    (D.  C,  Tenn.),  5  Am. 
32  Am.  B.  K.  451.     Citing  Collier  on  Bank-  B.  R.  843,  107  Fed.  674. 

ruptcy  (9th  Ed.),  420.  101.  As  modified   concerning  the  time   of 

96.  Bauman  Diamond  Co.  v.  Hart  (C.  C.      publication  by  the  act  of  March  3,  1875,  now 

Judicial  Code,  §  57. 
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"not  more  than  once.a.  week ;fQr. two  consecutive  weeks/"^)  and  the  return  day 
shall  be  ten  days  aftej;  the  last  1  publication,"  In  other  words,  service.; on 
absentees  under :  tthe  amendment,  mill  take  less  than  two  weeks .  longer  than 
personal,  service. within  the  district.!^"'  -:,  ,.     ;:,^     r.  ;;   .     i;:  '  ■,  '-.  , 

(6)i,EFFECT   OF   SBEVICE   ON   JUBISPi(3TI0N   IN..PEESONAM   AND  IN    EEM. It 

is  not  thought  that  that  portion  of  §,73S  (now  Judicial  'Code,  §  57)  which, 
in  cases  of i, service  by  publication,  limitS),thp  jurisdiction  thus  acquired -to  dihe 
property  of  the  bankrupt  within  the  district,  is  applicable: to  a  proceeding. in 
baakruptcy*;  < ,  The  :whple ,  theory  of  that  proceeding '  is  against  such  a,  view.  On 
adjudication,  the  trustee  becomes  vested'  with  the  bankrupt's  property,  wherever 
it  is,  and,  subject  to, the ; orders  of  the  court  whose  officer  he  is,  may ^ take:  pos- 
session of  it  and  dispose  of  it  as  freely  as  the  bankrupt  bduld<  before  the  petition 
was  filed. -^"^  Even  should  the  opposite  view  prevail,  >  ancillary  proceedings  in 
the  other,  districts  will  supply  the  necessary  jurisdiction. ■'"^       i. 

.(7)  Meaning  of  amend^ients  iof  190)3.^- The  changes  made  by  the 
amendatory  act  probably:  mean  that  (a)  service  must  hereafter  be  either  per- 
sonal under  the  rules  in  equity  ^°^  within  the  district  or  by  publication,  (ft!) 
that,  in  either  event,  the  return  day  shall  be,,, in  the  one  case,  not  more  than 
fifteen,  and  in  the  other  case  not  more  than, ten; days  after  the  last  publication, 
while  (c)  the  jurisdiction,  both  in  personam  and  m  rem;  at  least  remains  as  it 
wasfbefore  the  amendinents.^'*7  ,  ,     ,:  :        i  :. 

(8)  Effect  of  delay  in'  service. —  The  provision  of  subsection  a.  relative 
to  i  the  time  within  which  a  subpoena  is  returnable  do  not  necessarily  affect- 
the  time  within  which  a i subpoena  must 'be  served.  The  subseotioni  should  be 
deemed  to  be  directory  merely,  andinteiKjed  to  secure  system,  uniformity  and 
dispatch  in  the  conduct  of  public  Jausiness.-^"®  It  therefore  follows' that  the 
jurisdiction  of  the  court  is  not  affected  by  a  failure  to  serve  the  sJibpoena  within 
fifteen  days  subsequent  to -its  issue. ^°®  >;.  -  i;j   ;.i^ 

(9)  Defects  in  subpcena  ob  sebviCe.— Any  objection  as  to  the  sufficiency 
of  the  subpoena  or  the  regularity  of  its  service  is  waived  by  the  appearance  bf 
the  bankrupt. ■^^**  If  such  defects  exist,  the  bankrupt  should  move  either  to  quash 
the  subpcena  or  to  set  aside"  the  order  of  publication.-''^ 

(10)  Peoof  of  service. —  If  the  subpoena,  is  served  by  the  marshal  or  his 
deputy,  return  is  made' by  tbeilsual  certificate  duly  indorsed.  If  served  by 
some  other  designated  person^  by  affidavit  thereof. -"^^ 

y.    AjPPEAEANCES  AND  PLEADINGS. 

a.  Who  may  appear  and  plead.^rr  Subsection  b  provides  that  either  the  bank- 
rupt or  any  creditor  may  appear  and  plead  to  the  petition.     The  term  "  bank- 

102.  In  re  Bellamy,  Fed.  Cas.  1,266.     See  Report   of,  Ex.   Com.   of   Referees   in   Bank- 
also   In  re  Hall,   Fed.  'Oas.   5,922;   Hills;  v.  rnntcy,, published  March,,  1900,  p;  24. 
MoKinniss  Co.    (D.  C;  Ohio),  26  Am.  B.  R.  ,   108.  In   re   Stein    (C.    C.    A.,  ,2d;Cir,),,  5 
329,  188  Fed.  1012.  Am.  B.  R.-288,  105  Fed.  ^49. 

103.  For  form  of  order,  see  "  Supplemen-  .109.  Matter  of  Prischberg  (Ref.*  N.  Y,), 
tary  Forms,"  post;  Hagar  &  Alexander's  8  Am.  B.  R.  606;  Sleason  v.  Smith  (C.  C. 
Bankruptcy  Forms  (2d  Ed.),  No.  45.  A.,  2d  Cir.),   16   Am.   B.  R.   602,   145   Fed. 

104.  Compare  BanHr.  Act,  §  70-a.  895;  In  re  Stein   (C.  C.  A.,  2d  Cir.),  5  Am. 

105.  Compare  Lathrop  v.  Drake,  91  D.  S.  B.  R.  288,  105  Fed.  749.                      i 

516,  23  L.  Ed.  414;   Shainwald  v.  Jjewis,  5  110,  In  re  Smith    (D.  C,  Conn)     9  Am 

Fed.  513;  Mason  v.  Hartford,  19  Fed.  53.  B.  R.  98,  117  Fed.  961. 

106.  Compare  In  re  Risteen  (D.  C,  Mass.),  111.  Romaine  v.  Union  Ins.  Co  28  Fed 
10  Am.  B.  R.  494,  122  Fed.  732.  625,  at  634-635;   Gregory  v.   Pike'  79   Fed. 

107.  For    reasons    for   these    changes,    see  520.                                                        ' 

112.  See  Equity  Rule  XV. 
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nipt"  here  means  the  alleged  bankrupt.^^*  The  term  "creditor"  includes 
any  one  who  owns  a  demand  or  claim  provable  in  bankruptcy,  and  may  include 
his  duly  authorized  agent,  attorney  or  proxy.^^*  Under  the  former  law,  cred- 
itors, even  if  secured  or  preferred,  and  even  attachment  creditors,  could  resist 
an  involuntary  petition."^  Under  the  present  law  the  right  to  resist  is  limited 
to  a  creditor  who  owns  a  demand  or  claim  provable  in  bankruptcy.  The 
authority  thus  conferred  upon  a  creditor  to  plead  to  the  petition  is  in  recog- 
nition of  the  interest  which  he  may  have  in  permitting  his  debtor  to  continue 
a  business  where  such  debtor  is  not  insolvent  and  if  left  alone  may  be  able  to 
meet  his  obligations.^^®  Some  doubt  had  arisen  as  to  whether  an  attachment 
creditor  may  plead  to  the  petition.  The  definition  of  the  term  "  creditor,"  it 
has  been  held,  should  not  be  so  cohstrued  as  to  preclude  a  creditor  from  resist- 
ing an  adjudication  where  the  issues  raised  by  his  answer  establish  per  se,  not 
strictly  a  provable  claim  but  rights  as  a  creditor  in  fact  which  entitle  him  to 
the  prote^ion  of  the  court."''  And  in  a  carefully  considered  case  it  has  been 
stated  that  from  the  fact  that  this  section  makes  express  provision  for  the  exer- 
cise by  the  bankrupt  or  by  any  creditor  of  a  right  to  appear  and  resist  an 
adjudication  of  involuntary  bankruptcy  does  not  preclude  the  court  from  per- 
mitting participation  in  the  proceedings  by  other  parties  shown  to  be  interested 
in  the  result  thereof,  as,  for  instance,  in  the  case  of  a  judgment  ^editor  who 
"obtained  a  judgment  for  a  personal  injury,  not  "wilful  and  malicious,"  subse- 
quent to  filing  the  petition  but  before  adjudication."^  It  is  held  that  an  attach- 
ing creditor  may  be :  a  party  to  a  proceeding  in  involuntary  prOceediugs.^^'*   A 


113.  Bankr.  Act,   §   1(4). 

114.  Bunkr.  Act,  §  1(9). 

115.  In  re  Hatje,  Fed.  Cas.  6,215 ;  In  re 
Bergerson,  Fed.  Cas.  1,342;  In  re  Jack,  Fed. 
Cas.  7,119.  Consult  also  In  re  Frost,  Fed. 
Cas.  5,134;  In  re  Green  Pond  E.  Co.,  Fed. 
Cas.  5,786;  In  re  Williams,  Fed.  Cas.  17,703. 

116.  In  re  Billing  (D.  C,  Ala.),  17  Am. 
B.  E.  80,   145  Fed.  395. 

117  In  re  Moench  &  Sons  (D.  C,  N.  Y.), 
10  Am.  B.  E.  590,  123  Fed.  965. 

118.  Others  interested  in  proceedings.^- In 
the  case  of  Jackson  v.  Wauchula  Mfg.  -^ 
Timber  Co.  (C.  C.  A.,  5th  Cir.),  36  Am.  B. 
K.  408,  230  Fed.  409,  the  court  said:  Ob- 
viously, as  the  plaintiff  is  the  owner  of  thp 
judgment  he  had  recovered,  he  was  vitally 
concerned  in  the  question  of  the  estate  of  the 
judgment  defendant  —  which  was  the  thing 
brought  under  the  sol*  control  of  the  bank- 
ruptcy court  by  the  filing  of  the  involuntary 
petition— .being  subjected  to  the  diminishing 
process  of  a  bankruptcy  administration,  out- 
comes to  be  expected  being  a  lessening  of  the 
chance  of  his  demand  being  satisfied  out  of 
the  estate  in  existence,  and  a  discharge  of 
the  judgment  defendant,  operating  to  release 
its  liability  under  the  judgment.  From  the 
fact  that  the  Bankruptcy  Act  (§,  18b),  makes 
express  provision  for  the  exercise  by  the 
bankrupt  or  by  any  creditor  of  a  right  to 


appear  and  plead  to  a  petition  for  involun-       also 
tary  bankruptcy,  it  does  not  follpw  that  it       Wis, 


result  of  them.  Nothing  in  the  Act  stands 
in  the  way  of  the  conclusion  that  the  court 
of  bankruptcy  has  the  /power  to  permit  an 
involuntary  petition  to  be  resisted  by  one 
other  than  the;  dehtor  or  ,  a  creditor  within 
the  meaning  of  the  Act,  who  shows  that  he 
has  an  interest  in  the  estate  in  the  court's 
charge  which  would  be  prejudieally  a,ffeeted 
by  an  adjudication  of  bankruptcy  on  that 
petition  and  the  consequenpes  which  might 
be  expected  to  follow  from  such  adjudication. 
Blackstone  v.  Everybody's  Store  (C.  C.  A., 
1st  Cir.),  30  Am.  B.  E.  497,  207  Fed.  752; 
Altonwood'  Park  Co.  v.  Gwynne  (C.  C.  A., 
2d  Cir.,),  20  Am.  B.  E.  31,  160  Fed.  448,  87 
C:  C.  A.  409;  In  re  Cooper  Brothei-s  (D.  C, 
-Pa.),  20  Am.  B.  E.  392,  159  Fed.  956;  In 
re  Simonson  (D.  'C,  Ky.),  1  Am.  :B.  B-  197, 
92  Fed.  904.  When  such  an  interest  is 
shown  by  an  applicant  for  leave  to  take;  up 
a  valid  defense  which  the  alleged  bankrupt 
made  in  .due  time,  but  subsequently  unwar- 
rantably abandoned,  the  application  may  not 
properly  be  denied  upon  the  ground  of  a  lack 
of  power  in  the  court, to  permit  the  appli- 
cant to  participate  in  the  proceeding." 

119.  In  re  Moench  &  Sons  Co.  (D.  C,  N. 
Y.),  10  Am.  B.  E.  590,  123  Fed.  965;  In  re 
Hornstein  (D.  C,  N.  Y-),  10  Am.  B.  E,  308, 
113  Fed.  421;  In  re  Schenkein  (Spec.  M., 
N.  Y.),  7  Am.  B.  E.  162,  113  Fed.  421.  See 
also  In  re  Burlington  Malting  Co.    (D.   C, 


t£r"v  bankTUptcy    it  does  not  follow  tnat  ii  wis.),  6  Am.  B.  .E.  369,   109  Fed.  777;   In 

was  a  puS  of  the  Act  to  withhold  from  re  Eogers  Milling  Co.   (D.  €.,  Ark.),  4  Am. 

The  cou^r"  of  bankruptcy  the  power  of  per-  B.  E.  540,  102  Fed.  687.  _        .    ^ 

mitting  participation  in  the  proceedings  bv  Where  the  attachment  creditor  is  the  pe- 

other' parties  shown  to  be  interested  in  the 


titioner  he  may  be  required  to  surrender  his 
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preferred  creditor  or  one  who  is  secured  and  stands  alonei  on  his  security  should 
not  be  permitted  to  oppose  an  adjudication  of  involuntary  bankruptcy.^"  This 
doctrine  excludes  resistance  to  involuntary  proceedings  by  creditors  who  are 
secured  in  full.  It  has  been  held  that  a  receiver  of  a  corporation  in  possession 
of  its  property  may  contest  the  adjudication  of  the  corporation  as  a  bankrupt, 
on  the  ground  that  it  is  his  right  and  duty  to  see  that  the  jurisdiction  of  the 
court  Avhich  appointed  him  is  not  improperly  ousted. ^^^:     , 

b.  Effect  of  voluntary  appearance  by  bankrupt. — A  voluntary  appearance  by 
the  bankrupt  is  equivalent  to  personal  service,  but  only  so  far  as  to  confer  juris- 
diction of  the  person. ■'^^ 

c.  When  to  appear  and  plead. —  Subsection  &  provides  that  the  appearance 
must  be  within  five  days  after  the  return  day  or  within  such  further  time  as 
the  court  may  allow.  The  amendment  of  1903  changed  the  time  within  which 
to  appear  and  plead  from  ten  to  five  days.  The  time  does  not  expire  until  the 
last  day  limited.-^^^  As  the  creditors  are  entitled  to  resist  the  petition,  an  adjudi- 
cation should  not  be  made  before  the  expiration  of  the  full  time,  even  though 
the  bankrupt  voluntarily  appears  and  consents  to  the  adjudication. ■'^*  But  the 
adjudication  is  not  necessarily, null  because  it  is  made  before  the  expiration 
of  the  time  for  creditors  to  appear  and  contest  it,  and  it  will  be  sustained  when 
not  directly  attacked  by  a  creditor. ^^^    The  provisions  of  §  59-f  providing  that 


attachment  lien  before  an  order  of  adjudica- 
tion will  be  made.  In  re  Homstein  (D.  C, 
N.  Y.),   10  Am.  B.  R.  308,  122  Ted.  266. 

120.  Creditors  of  bankrupt. —  In  the  case 
of  In  re  Columlbia  Real  Estate  Co.  ( 0.  'C.  A., 
7th  dr.),  7  Am.  B.  R.  441,  112  Fed.  643, 
the  court  referred  to  the  definition  of  the 
term  "creditor"  contained  in  §§1(9), 
and  59 -b  to  the  effect  that  petitioners 
for  the  '  adjudication  shall  be  "  creditors 
who  have  provable  claims  against"  the 
alleged  bankrupt,  and  said:  "  We  are  of  the 
opinion  from  these  provisions  and  their  con- 
sistency with  the  general  tenor  of  the  act 
that  the  intention  clearly  appears  that  the 
only  claimants  who  arie  entitled  to  hearing 
on  the  issue  of  involuntary  bankruptcy,  aside 
from  the  bankrupt,  are  the  creditors  Of  the 
bankrupt;  that  creditors  having  security  or 
priority  are  excluded  therefrom  to  the  ex- 
tent of  their  security  or  priority,  and  can 
be  recognized  only  in  that  i^ue  for  un- 
secured or  unpref erred  amounts;  that  even 
as  a  creditor  one  who  is  secured  and  stands 
alone  on  his  security  can  neither  invoke  nor 
oppose  an  adjudication  of  involuntary  bank- 
ruptcy." ^ 

121.  'Matter  of  Hudson  River  Electric 
Power  Oo.  (».  C,  N.  Y.),  23  Am.  B.  R.  191, 
173  Fed.  934;  Blackstone  v.  Everybody's 
Store,  Inc.  (C.  C.  A.,  1st  Cir.),  30  Am.  B. 
R.  497,  207  Fed.  752;  Butler  &  Co.  v.  Pel- 
menberg-(C.  C.  A.,  1st  Cir.),  30  Am.  B.  R. 
502,  516,  207  Fed.  705. 

122.  In  re' Mason  (D.  C,  N.  Car.),  3  Am. 
B.  R.  599,  99  Fed.  256;  In  re  Altman  (Ref., 
N.  Y.),  1  Am.  B.  R.  689;  Shutts  v.  Bank 
(D.  C,  Ind.),  3  Am.  B.  R.  492,  98  Fed. 
705;  In  re  Frischberg  (Ref.  N.  Y.),  8  Am. 
B.   R.   607 ;    In  re  Western  Investment  Co. 


(D.  C,  Okl.);  21  Am.  B.  R.  367,  170  Fed. 
677. 

Objection  to  jurisdiction. —  Entire  want  of 
jurisdiction  over  the  sulbject-matter  may  he 
taken  advantage  of  at  any  time.  It  is  never 
too  late  to  make  such  an  objection,  and  the 
jurisdiction  may  be  attacked  collaterally. 
But  where  the  objection  goes  merely  to  a 
want  of  jurisdiction  of  the  person  or  the 
thing,  there  may  be  a  waiver  of  the  objec- 
tion, or  restriction  as  to  the  manner  and 
time  of  making  it.  A  creditor  cannot  prove 
his  claim,  participate  in  the  election  of  the 
trustee  and  distribution  of  the  assets,  and 
then,  nipon  the  application  for  a  discharge, 
object  to  the  jurisdiction  on  account  of  the 
bankrupt's  non-residence.  In  re  Mason  (D. 
C,  N.  Car.),  3  Am.  B.  R.  599,  99  Fed.  256. 

Withdrawal  of  appearance. — If  the  al- 
leged bankrupt  appears  generally,  such  ap- 
pearance cannot  be  withdrawn  so  as  to  di- 
vest the  court  of  jurisdiction.    In  re  Ulrich, 

3  Ben.  355. 

123.  Day  v.  Beck,  etc.,  Co.  (€.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  175,  114  Fed.  834. 

124.  In  re  Humbert  (D.  C,  Iowa),  4  Am. 
B.  R.  76,  100  Fted.  439.  Compare  In  re 
Columbia  Real  Estate   (D.  C,  Ind.),  4  Am. 

B.  R.  411,  101  Fed.  965,  where  adjudication 
by  consent  on  the  day  the  petition  was  filed 
was,  however,  held  not  null  and  void.  See 
also  for  far-reaching  effect  of  an  adjudication 
by  default.  In  re  American  Brewing  Co.   (C. 

C.  A.,  7th  Cir.),  7  Am.  B.  R.  46'3,  112  Fed. 
752. 

125.  In  re  Western  Investment  Co.  (D.  C, 
Okl.),  21  Am.  B.  R.  367,  170  Fed.  677;  In  re 
Columbian   Real   Estate   Oo.    (D.  C,    Ind.), 

4  Am.  B.  R.  411,  101  Fed.  965,  wherein  the 
court  said:    ."There  is_nothing  in  section  18 
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creditors  other  than  the  original  petitioners  may  at  any  time  enter  their 
appearance  and  file  an  answer  was  not  intended  to  permit  creditors  to  come  in 
at  any  time,  but  such  provisions  are  limited  by  and  should  be  construed  with 
subsection  6  of  tbis  section.^^^  The  absolute  right  of  a  creditor  to  answer  or 
demur  ceases  upon  the  expiration  of  such  time  and  an  appearance  or  pleading 
thereafter  is  within  the  judicial  discretion  of  the  court. ^^'^  .  Appearance  or 
pleading,  or  both,  may  be  permitted  "  within  such  further  time  as  the  court 
may  allow,"  and  a  meritorious  pleading  filed  late  may  be  considered,  if  so 
ordered  by  the  judge.^^®  Where  the  answer  or  demurrer  is  not  simply  for 
the  purpose  of  delay,  the  time  to  plead  or  answer  may  be  extended  in  proper 
cases. ^^  But  the  court  will  not  usually  grant  long  extensions,  or  those  for 
which  good  reasons  ai-e  not  given.^^"  A  mere  stipulation,  not  brought  to  the 
attention  of  the  court  or  resulting  in  an  order,  is,  in  the  absence  of  rules  to 
the  contrary,  not  sufficient.  ^^^ 

d.  How  appearances  are  made. —  The  statute  does  not  prescribe  the  manner 
of  making  appearances.  A  practice  is  suggested  in  General  Orders  IV  and 
XXXII,  and  Equity  Rule  XVII.  There  is  no  form  prescribed,  but  those 
used  in  the  equity  practice  may  be  followed. ^^^  Appearances  may  be  in  person 
or  by  attorney;  if  the  latter,  the  attorney  must  be  one  admitted  to  practice  in 
the  district  court  of  the  district.  ^^*  But  the  proceedings  will  not  be  set  aside 
upon  the  ground  that  the  attorney  appearing  for  a  voluntary  bankrupt  has 
not  been  admitted  to  practice  in  the  Federal  .courts.^**     The  appearance  in 


of  the  bankruptcy  act  which  precludes  a 
waiver  of  process,  a  voluntary  appearance 
of  the  bankrupt,  and  an  answer  admitting 
bankruptcy  on  the  day  the  petition  is 
filed.  An  adjudication  on  a  voluntary  ap- 
pearance and  an  answer  admitting  the  aver- 
ments of  the  petition  wpuld  certainly  con- 
clude the  bankrupt  who  entered  the  appear- 
ance and  filed  the  answer.  It  may  be  when 
an  adjudication  has  been  made  without  serv- 
ice of  process,  and  before  the  expiration  of 
15  "days  that  the  creditors  might,  upon  sea- 
sonable application,  procure  an  order  vacat- 
ing the  adjudication  so  far  as  to  allow  them 
to  plead  and  be  heard  in  opposition  to  the 
petition.  But  such  right  must  be  exercised 
with  reasonable  promptness  after  actual  or 
constructive   notice   of   the   adjudication." 

126.  In  re  Mutual  Mercantile  Agency  (D. 
C,  N.  Y.),  6  Am.  B.  K.  607,  111  Fed.  152. 

127.  In  re  First  Nat'l  Bank  of  Belle 
Fourche  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  K. 
265,  152  Fed.  64,  holding  that  it  was  no 
abuse  of  discretion  to  deny  an  application 
for  permission  to  answer  where  the  applica- 
tion was  not  made  until  more  than  five  weeks 
after  the  adjudication  and  the  creditors  were 
aware  of  the  filing  of  the  petition  within 
forty-eight  hours  thereafter,  and  the  ad- 
ministration of  the  estate  had  proceeded  in 
the  meantime  without  objection. 

Kevision  of  adjudication. — ^There  is  no  time 
fixed  in  the  bankruptcy  act  within  which  a 
petition  for  revision  of  an  adjudication  in 
bankruptcy  shall  be  presented,  but  as  an  ap- 
peal from  adjudication  is  required  to  be 
taken  /within  ten  days,  by  analogy  it  would 
seem  that  a  petition  for  revision  ought  to 


be  taken  within  a  similar  time,  unless  there 
are  circumstances  excusing  the  delay;  but 
courts  have  generally  held  that  a  petition 
for  revision  must  be  presented  within  six 
months.  Blanchard  v.  Ammons  (C.  C.  A., 
9th  Cir.),  25  Am.  B.  R.  59&,  183  Fed.  556. 

Appearance  and  pleading  by  creditors. — 
Where  it  is  sought  to  put  in  default  all  per- 
sons who  have  a  right  to  appear  and  plead 
to  an  involuntary  petition,  the  usual  sub- 
poena limiting  the  time  in  which  to  appear 
to  five  days  should  be  issued;  otherwise  the 
adjudication  will  not  be  binding  on  those 
who  do  not  consent  to  it  if  they  appear 
within  a  reasonable  time  and  ask  to  plead. 
B.  R.  Electric  &  Telephone  Mfg.  Co.  v.  Aetna 
Life  Ins.  Co.  ('C.  C.  A.,  8th  Cir.),  30  Am. 
B.  R.  424,  206  Fed.  885. 

128.  Oeneral  Order  XXXII.  Compare  In 
re  Simonson  (D.  C,  Ky.),  1  Am.  B.  R.  197, 
92  Fed.  904. 

129.  In  re  Cooper  Bros.  (D.  C,  Pa.),  20 
Am.  B.  R.  392,  159  Fed.  956;  Slackatone  v. 
Everybody's  iStore,  Inc.  (C.  C.  A.,  1st  Cir.), 
30  Am.  B.  R.  497,  207  Fed.  752,  holding  that 
the  grant  of  an  extension  is  discretionary 
and  will  not  be  disturbed  on  appeal. 

130.  In  re  Heinsfurter  (D.  C,  Iowa),  3 
Am.  B.  R.  109,  97  Fed.  198. 

131.  In  re  Simonson  (D.  C,  Ky.),  1  Am. 
B.  R.  197,  92  Fed.  904. 

132.  For  forms  see  "Supplementary 
Forms,"  post;  Hagar  &  Alexander's  Bank- 
ruptcy Forms   (2d  Ed.),  No.  12. 

133.  General   Order   IV. 

134.  In  re  Kindt  (D.  C,  Iowa),  3  Am. 
B.  E..546,  98  Fed.  867. 
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court  of  an  ftttomey-at-law  licensed  to  practice  there  carries  ■vvitli  it  the  pre-' 
sumption  of  authority  to  appear  and  act  for  his  client  in  the  proceeding  in 
which  he  seeks  to  represent  him.  His  mere  appearance  is  prima  facie  evidence 
that  he  is  duly  authorized  to  represent  and  act  for  his  client,  and  this  pre- 
sumption is  conclusive  in  the  absence  of  countervailing  evidence.  •'^^  The 
authority  of  an  attorney  to  appear  cannot  be  questioned  by  the  answer  of  the 
defendant  debtor.  ^^^• 

e.  Pleadings  whicli  may  be  entered;  answer  or  demurrer. — (1)  Jjs  oEiirEEAL. — 
The  pleadings  which  may  be  entered  in  a  banlcruptcy  proceeding  are  those  fixed 
by  the  equity  rules  established  by  the  Supreme  Court.^^^  The  bankrupt  or 
any  creditor  may  (ft)  demur  or  answer/*^  and  the  petitioning  creditors  may 
(6)  except  to  the  answer,  or,  in  proper  cases,  may  (c)  file  a  general  replication:. 
If  the  demurrer  is  sustained,  leave  to  answer  is  usually  granted.  In  these  ways,; 
the  issue  is  framed. -^^^  But  the  judge  may  modify  these  rules  in  "  any  particular 
case  so  as  to  facilitate  a.  speedy  hearing.-'** 

(2)  Amendments. — Amendments  to  all  pleadings,  other  than  the  petition, 
and  perhaps  even  amendments  to  involuntary  petitiojis,  should  be  made  in 
accordance  with  the  practice  outlined  in  the  equity  rules."^  If  a  jury  trial  is 
desired,  it  should  be  applied  for  when  the  answer  is  entered,  but  in  a  separate 
paper.  ■'^^  Where  the  creditor  shows  no  proposed  amended  answer,  no  newly 
discovered  facts,  and  no  information  as  to  what  new  defenses  he  desires  to  set 
up,  he  should  not  be  permitted  to  amend. ■'^^ 

(3)  Answer  oe  demueeee. —  The  form  of  the  answer  is  suggested  by  Form 
No.  6;  but  "rthe  denial  of  ^bankruptcy,"  may  also, contain  any -available  defense 
or  counterclaim."*  The  form  prescribed  by  the  Supreme  Court  is  not  exclusive 
in  its  provisions.-'*'  If  the  answer  is  prolix  and  admixed  -with  supposed  grounds 
of  demurrer,  and  does  not  admit  or  unevasively  deny  the  material  facts  of  the 
petition,  it  may  be  stricken  out."®  If  it  requires  argument  to  show  that  an 
answer  is  frivolous  it  may  not  be  overruled  oh  that  ground."''  When  a  petition 
does  not  show  all  the  jurisdictional  facts,  as  that  the  alleged  bankrupt  is  Jiot 

135.  In  re  Gasaer  (€.  C.  A.,  8th  Cir.),  5  See  also  "Amendment  of  Petition,"  in  this 
Am.   B.  B. /32,    104   Fed.    537,   holding   that       section,  ante. 

an, attorney  admitted  to  practice  in  the  dis-  142.  See  under  Section  Nineteen  of  this 
trict  court,  -who  enters  his  appearance  and  -work,  and  for  forms,  "  Supplementary 
files  objections  to  the  discharge  of  a  bank-  Forms,"  pos*;  Hagar  &  Alexander's  Bank- 
rupt, must  be  presumed  to  have  authority  to  ruptcy  Forma  (2d  Ed.),  Nos.  '22,  23,  24. 
do  so  without  any  special  written  power  of  143.  Knapp  &  Spencer  Co.  v.  Drew  ('C. 
attorney  to  take  such  action.  C.  A.,  8th  'Cir.),  20  Am.  B.  R.  355,  160  Fed. 

136.  Gage  Co.  v.  Bell    (D.  C,  Tenn.),  10  413. 

Am.  B.  E.  696,  124  Fed.  371.  144.  In   re   Paige    (D.    C,    Ohio),   3    Am. 

137.  General  Order  XXXVII.  Compare  for  B.  R.  679,  99  Fed.  538.  Compare  Hill  v. 
meaning  of  "proceedings  in  bankruptcy,"  Levy  (D.  C.,  Va.),  3  Am.  B.  R.  374,  98  Fed. 
Bardes  v.  B'ajik,  178  V.  S.  524,  4  Am.  B.  R.  94;  Leidigh  Carriage  Co.  v.  Stengel  ('C.  C 
163,  44  L.  Ed.  1175.     "  A.,   6th   Cir.),   2  Am.    B.   R.    383,   95    Fed. 

138.  The  two  have  even  been  combined  in  637;  Bray  v.  Cobb  (D.  G.,  N.  Car.),  1  Am. 
one  pleading.  In  re  Stern  "(C.  C.  A.,  2d  B.  R.  153,  91  Fed.  102.  See  cases  digested. 
Cir.),  8  Am.  B.  R.  569,  116  Fed.  604.  For  Am.  B.  R.  Dig.,  §§  260,  261.  For  forms  of 
a  case  where  demurrer  was  interposed,  see  answers,  see  Hagar  &  Alexander's  Bank- 
In   re   Ewing    (C.    C.   A.,    2d    Cir.),    8    Am.  ruptcy  Forms   (2d  Ed.),  Nos.  19-21.  " 

B.  R.  269,  115  Fed.  707.  See  also  In  re'  145.  In  re  Paige  (D.  C,  Ohio),  3  Am.  B. 
Randall,  Fed.   Cas.   11,5'51;   Orem  v.  Harley,       R.  679,  99  Fed.  538. 

Fed.  Cas.  10,567.  146.  Bradley  Timber  Co.  v.  White   (C.  C. 

139.  See  Equity  Rules  XXXI  to  XLVI,  A.,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
LIX  and  LXI  to  LXVI.  779,  affg.  9  Am.B.  R.  441. 

140.  General  Order  XXXVII.  147.  Consolidated     Rubber     Tire     Co.     v. 

141.  See  Equity  Rules  XXVIII  to  XXX.  Vehicle  Equipment  Co.,  121  N.  Y.  App.  Div. 
Compare  In  re  Hyde  &  Gload  Mfg.  Co.    (D.  64,  19  Am.  B.  R.  862,  106  N.  Y.  Supp.  599. 

C,  N.  Y.),  4  Am.  B.  R.  602,  103  Fed.  617. 
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within  tke  excepted  classes,  the  proper  plea  is  a  demurrer."*  In  such  a  case, 
however,  as  in  all  cases  where  the  defense  goes  to  the  jurisdiction,  the  objection 
may  be  taken  by  answer  as  well,"*  but,  where  the  answer  is  on  the  merits,  it 
waives  the  demurrer, ^^**  or  special  defense  to  the  jurisdiction  of  the  cpurt.^^^ 
"Where  both  an  answer  and  demurrer  are  interposed,  both  to  the  entire  petition, 
the  demurrer  will  be  deemed  waived  by  the  answer.-^"^  A  demurrer  cannot,  it 
seems,  be  interposed  to  an  answer,  but  the  points  which  might  be  raised  by  such 
a  demurrer  may  be  raised  on  the  hearing  of  the  petition  and  answer.^**  Where 
an  involuntary  petition  charges  as  an  act  pf  ba^ikruptcy  a  preferential  trans- 
fer within  the  four  months'  period,  a  denial  of  the  commission  of  the  act  of 
bankruptcy  is  sufficient  as  a  denial  of  insolvency,  where  it  is  so  regarded  by 
the  practitioners  and  the  parties  proceed  to  the  taking  of  proof/^*  Where  the 
answer  is  multifarious  and  in  response  to  a  multifarious  petition,  leave  will 
be  granted  to  amend  and  file  as  of , the  day  the  original  petition  was  filed/^^  If 
no  replication  is  filed  to  the  answer,  the  latter  is  taken  as  true,  and,  if  it  alleges 
jurisdictional  defects  and  no  proofs  are  takpn,  a  dismissal  must  result.^^*  Use- 
ful precedents  will  be  found  in  the  numerous  oases  on  equity  rules  and  practice 
in  the  Federal  courts.  Some-  of  the  defenses  urged  under  the  former  law  will 
be  found  in  the  foot-note.^®'' 


148.  Green  Eiver  Dep.  Bank  v.  Oaig 
Bros.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137. 

149.  In  re  Taylor  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  515,  102  Fed.  728. 

150.  Green  River  Dep.  Bank  v.  Oaig  Bros. 
(D.  C,  Ky.),  6  Am.  B.  R.  381, -ilO  Fed.  137; 
Leidigh  Carriage  Co.  v,  Stengel  (C.  C.  A., 
6th  Cir.),  2  Am.  B.  R.  383,  95  Fed.  637;  In 
re  Cliffe  (D,  C,  Penn.),  2.Am.  B.  R.  317, 
94  Fed.  354.  And  this  is  so  though  the 
answer  expressly  asserts  an  intention  not 
to  waive  the  dbjection.  Green  River  Dep. 
Bank  v.  Craig  Bros.  (D.  C:,  Ky.),  6  Ain. 
B.  E.  381,  110  Fed.  137.  By  reserving  an 
answer  the  bankrupt  waives  any  error  in  a 
previous  ruling  on  a  demurrer.  Pollack  v. 
Meyer  Brothers  Drug  Co.  (G.  C.  A.,  8th 
Cii-.),  38  Am.  B.  R.  835,  233  Fed.  861. 

151.  Clark-Herren-Campbell  Co.  v.  Clafflin 
Co.  (C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  414, 
218  Fed.  429. 

152.  In  re  Cooper  Bros.  (D.  C,  Pa.),  20 
Am.  B.  R.  392,  15«  Fed.  956. 

Waiver  of  demurrer. —  Where  a  trustee  in 
bankruptcy  filed  a  petition  alleging  that  the 
bankrupt  had  property  belonging  to  his  es- 
tate which  he  knowingly  and  fraudulently 
concealed  from  his  trustee,  and  on  this  peti- 
tion a  rule  was  granted  to  show  cause  why 
he  should  not  transfer  to  the  trustee  prop- 
erty to  the  amount  claimed,  and  the  bank- 
rupt filed  a  demurrer  and  answer  to  the 
whole  petition,  it  was  held  that  the  demurrer 
was  waived  by  the  answer  and  that  it  was 
proper  for  the  referee  to  refuse  to  discharge 
the  rule  on  the  bankrupt  to  deliver  the  prop- 
erty to  the  trustee.  In  re  Koplin  (D.  C, 
Penn.),  24  Am.  B.  R.  534,  175  Fed.  1013. 

153.  Goldman  .v.  iSmith  (D.  C,  Ky.),  1 
Am.  B.  R.  266,  98  Fed.  182,  and  cases  there 


cited.  But  where  the  counsel  on  both  sides 
have  argued  a  demurrer  to  an  answer,  as 
raising  the  sufficiency  thereof,  the  court  may 
dispose  of  the  question,  Goldman  v.  Smith 
(b.  C,  Ky.),  1  Am.  B.  R.  266,  98  Fed.  1«2. 

154.  Troy  Wagon  Works  v.  Vastbinder  (D. 
C,  Penn.),  12  Am.  B.  R.  352,  130  Fed.  232, 

Insufficient  denial  of  insolvency. —  Upon 
the  petition  of  creditors  for  an  adjtidicatibh 
of  bankruptcy  against  their  debtor;  it  being 
alleged  that  there  had  heen  a  conveyance  of 
a  large  amount  of  real  estate  in  tr,u9^.for 
the  benefit  of  a  creditor  with  intent  tojire- 
fer  such  creditor,  the  alleged  bankrupt 
an'swered  denying  "that  within  four  months 
next  preceding  the  date  of  filing  of  said  peti- 
tion .  .  .he  transferred  while  insolvent 
a  portion  of  his  property  ...  for  the 
use  of  the  Bank  of  Commerce  and  Trust- 
Company,"  etc.  Held,  that  the  answer  was 
not  in  proper  form  as  it  contained  no  express 
denial  of  insolvency,  such  denial  being  only 
by  way  of  negative  pregnant  and  would  have 
been  stricken  out  before  issue  joined,  but 
that  by  replying  to  said  answer  alld  joining 
issue  thereon,  petitioning  creditors  lost  their 
right  to  move  to  strike  out  the  plea.  'Cum- 
mins Grocery  Co.  v.  Talley  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  E.  484,  187  Fed.  507. 

155.  Mather  v.  Ooe  (D.  C,  Ohio),  1  Am. 
B.  R.  504,  92  Fed.  333.  See  also  In  re  Ogles 
(D.  C,  Tenn.),  1  Am.  B.  R.  671,  93  Fed. 
426. 

156.  In  re  Taylor  (CO.  A.,  7th  Cir.),  4 
Am.  B.  E.  515,  102  Fed.  728. 

157.  In  re  Williams,  Fed.  Cas.  17,703;  In 
re  Skelley,  Fed.  Cas.  12,921 ;  In  re  Cpriiwall, 
Fed.  Cas.  3,250;  In  re  Sheehan,  Fed.  Cas. 
12,738;  In  re  Derby,  Fed.  Cas.  3,81*5;  In  re 
Martin,  Fed.  Cas.  9,150;  In  re  Cal.  P.  R. 
Co.,  Fed.  Oas.  2,315. 
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VI.     VERIFICATION  OF  PLEADINGS. 

a.  In  general. —  Subsection. c  provides  that  "  all  pleadings  setting  up  matters 
of  fact  shall  be  verified  under  oath."  Such  verification  must  be  had  biefore 
one  of  the  officers  designated  in  §  '20.  This  requirement  applies  to  specifica- 
tions of  objections  to  the  discharge  of  a  bankrupt,  such  specifications  being 
deemed  pleadings  within  the  meaning  of  the  word  as  used  in  this  subsection.^®" 
All  pleadings  setting  up  matters  of  fact  must  "be  verified  under  oath."  By 
analogy  to  this  requirement,  district  rules  often  also  require  petitions  in  a  pro- 
ceeding subsequent  to  the  adjudication  to  be  under  bath;  Under  the  former 
law,  each  of  the  petitioning  creditors  was  obliged- to  verify  the  petition,-'^® 
and  this  is  probably  so  now ;  but,  in-  case  the  petition  is  not  verified  by  one  of 
several  petitioning  creditors,  a  motion  to  dismiss  for  want  of  jurisdiction^®" 
will  be  overruled,  and  an  opportunity  given  to  supply  the  omission.-'®^  The 
defect  of  want  of  verification  may  be  waived  by  failure  to  object. -^^^  A  defect 
in  the  verification  is  not  jurisdictional  and  answering  on  the  merits  waives  it."* 
The  filing  of  an  answer  without  special  objection  to  the  failure  of  verification 
will  constitute  a  waiver.-^**  A  verification  made  before  a  notary  public  is 
defective  in  the  statement  of  the  venue  if  it  does  not  show  the  verification  to 
have  been-  taken:  within  the  jurisdiction  of  the  notary.-'*®  Where  the  petitioning 
creditor  or  pleader  is  a  partnership,  the  oath  should  be  by  one  of  the  partners ; 
where  a  corporation,  by  an  officer,  in  each"  case  acquainted  with  the  facts."® 
The  verification  of  an  involuntary  petition  is  not  subject  to  the  rules  of  com- 
petency with  respect  to  hearsay  testimony,  and  hence  a  statement  in  the  verifi- 
cation that  the  petitioner  believed  the  matter  alleged  In  the  petition  on  informa- 
tion and  belief  to  be  true  is  not  sufficient  ground  for  the  .dismissal  of  the  peti- 
tion, although  such  statement  should  not  be  used  and  is  mere  surplusage."^ 

158.  In  re  Baerncopf  (D.  C,  Penn.\,  9  tion  nor  entitle  petitioners  to  relief,  are  too 
Am.  B.  R.  139,  117  Fed.  975;  In  re  Taylor  general  to  challenge  the  verification,  and  de- 
ID.  C,  Ala.),  26  Am.  B.  E.  143,  147,  188  fecta  therein  may  be  deemed  to  have  been 
Fed.   479;    In  re  Miller.   (D.  C,   Iowa),  27  waived. 

Am.  B.  R.  606,  192  Fed.  730.    See  cases  cited  165.  In  re  Brumelkamp   (D.  C,  N.  Y.),  2 

under  Section  Fourteen  of  this  work,  p.  329,  Am.  B.  E.  318,  95  Fed.  814.   '' 

ante.  166.  Where  a  corporation  and  a  partner- 

159.  In  re  Eosenflelds,  Fed.  Cas,  12,061;  ship  join  in  an  involuntary  petition,  the 
In  re  Simmons,  Fed.  Cas.  12,864.  president  of  the  corporation  and  a  member  of 

160.  Ex  parte  Jewett,   Fed.   Cas.   7,303.  the  firm  may  make  the  verification.     In  re 

161.  Green  Eiver  Dep.  Bank  v.  Craig  Bros.  Walker  ('C.  C  A.,  9th  Cir.),  21  Am.  B.  E. 
(D.  €.,  Ky.),  6  Am.  B.  E.  381,  110  Fed.  137,  132,  164  Fed.  680. 

wherein  the  court  said:      "A  motion  for  a  167.  Matter  of  Ball  (D.  C,  N.  Y.),  19  Am. 

rule  to  require  a  proper  verification  would  B.  E.  609,  ISfi  Fed.  682. 

probably  be  the  better  step,  and  if  such  rule  A    verification    made    by    the    petitioning 

was  not  complied  with,  the  court  might  then  creditors  that  the  statements  contained  in  an 

dismiss  the  petition  for  that  reason."  involuntary  petition  were  true,   "  according 

162.  In  re  .Main    (D.  C,   Iowa),  30   Am.  to  the  best  of  their  knowledge,  information 

B.  E.  547,  20ff  Fed.  421.  and  belief,"  is  defective,   as  not  complying 

163.  Leidigh  Carriage  Co.  v.  Stengel    (C.       with  the  official  form,  but  since  the  verifica- 

C.  A.,  6th  'Cir.),  2  Am.  B.  E.  383,  95  Fed.  tion  is  not  jurisdictional,  such  defect  is  not 
637 ;  Simonson  v.  Sinsheimer,  95  Fed.  948,  fatal,  so  as  to  work  a  dismissal  of  the  peti- 
aflfg.  S.  C,  1  Am.  B.  E.  197,  92  Fed.  904 ;  tion,  and  may  be  cured  by  amendment.  In  re 
In  re  Herzikopf  (D.  C,  Oal.),  9  Am.  B.  E.  Farthing  (D.  C,  N.  Car.),  29  Am.  B.  E.  782. 
90,  118  Fed.  101.  202  Fed.  557. 

164".  Badders    Clothing    Co.    v.    Burnham-  Verification  on  knowledge  and  belief. The 

Munger-Eoot  Dry  Goods  Co.  (€.  C.  A.,  8th  verification  of  an  involuntary  petiti-oii  by  a 
Cir.),  36  Am.  B.  E.  115,  228  Fed.  470,  holding  statement  that  "the  facts  contained  in  the 
statemfents  in  an  answer,  that  the  petition  foregoing  petition  are  true,"  as  the  petition- 
does  not  conform  to  the  bankruptcy  act,  and  ers  "  verily  believe,"  is  insufficient  where 
that  the  facts  alleged  do  not  confer  jurisdic-  there  is  nothing  in  the  petition  showing  or 
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If  it  appear  upon  the  trial  that  the  petitioners  who  verified  the  petition  had  no 
knowledjge  of  any  of  the  acts  alleged  therein,  and  that  they  did  not  make  oath 
to  the  notary  public  who  attached  his  jurat  thereto,  the  verification  is  inade- 
quate, and  the  petition  should  he  dismissed, ^^  and  in  such  a  case  it  may  not 
he  amended  by  filing  nunc  pro  tumc  another  petition  reciting  the  same  facts  and 
properly  verified.^*®  A  verification  is  defective  if  made  before  a  notary  public 
who  is  one  of  the  attorneys  for  the  party  making  the  verification.""  But  a 
verification  may  be  made  before  an  attorney,  as  notary  public,  who  is  not  yet 
the  attomey*of  record  of  the  afiiant."^ 

b.  Verification  by  attorney. —  There  is  some  conflict  among  the  authorities 
whether  an  attorney  in  fact  may  verify  a  petition  where  the  facts  are  within 
his  knowledge.  The  weight  of  authority  seems  to  be  in  favor  of  the  proposition 
that  Tie  may  verify  the  petition."^  Though,  when  the  creditor  is  present  and 
the  facts  are  within  his  knowledge,  he  doubtless  ought  to  make  the  verification."^ 
General  Order  IV  requires  no  other  evidence  of  an  attorney's  authority  than 
the  fact  of  his  admission  to  practice  in  the  circuit  or  district  court."*  The 
affidavit  should  be  positive,  based  upon  actual  knowledge  of  the  attorney."' 

VII.    TRIALS  IN  INVOLUNTARY  CASES 

a.  Without  a  jury. —  Subsection  d  provides  in  effect  that  if  the  facts  alleged 
in  the  petition  are  duly  traversed  by  an  answer,  the  judge  must  "  determine, 
as  soon  as  may  be,  the  issues  presented  by  the  pleadings,  without  the  interven- 


tending  to  show  that  the  qualification  as  to 
the  petitioners'  belief  was  necessary  to  suit 
the  circumstances  of  the  particular  case.  Al- 
though a  verification  of  a  petition  in  involun- 
tary bankruptcy  upon  belief  is  insufBcient, 
the  defect  is  not  jurisdictional  and  may  be 
cured  by  amendment.  Sabin  v.  Blake-McFall 
Co.  (C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  179, 
223  Fed   501 

168.  Matter  of  Frank  (D.  C,  Pa.),  37  Am. 
B.  R.  19,  234  Fed.  665  [affd.  (0.  C.  A.,  8d 
Cir.)  38  Am.  B.  E.  674],  in  which  case  the 
court  said  "  The  filing  of  a  petition  in  bank- 
ruptcy is  not  a  matter  to  be  recklessly  imder- 
taken.  The  business,  the  credit,  the  financial 
standing,  the  property  and  reputation  of  the 
petson  against  whom  the  petition  is  filed  are 
at  stake.  The  filing  of  the  petition  is  fre- 
quently followed  by  the  appointment  of  a 
receiver,  which  results  in  taking  away  from 
the  alleged  bankrupt  all  of  his  property,  clos- 
ing up  and  ruining  his  business  and  destroy- 
ing his  credit.  Thus  irreparable  damage 
may  result  from  an  honest  mistake.  String- 
ent as  the  provisions  of  the  Act  are,  they 
do  not  contemplate  that  creditors  may  in- 
voke the  jurisdiction  of  the  court  where, 
without  knowledge  of  the  facts,  they  reck- 
lessly subscribe  to  a  petition  setting  out  acts 
of  bankru/ptcy  without  even  the  so-called 
'  formality '  of  having  appeared  •  before  a 
notary  public  for  the  purpose  of  making  oath 
to  the  petition,  and  where  the  notary  public 
falsely  certifies  that  oath  was  made  before 
him.  Such  a  certificate  is  not  a  verification. 
It  is  a  falsification." 

169.  Matter  of  Frank  (D.  C,  Pa.),  37  Am. 
B.  R.  19,  234  Fted.  665,  aflfd.  (C.  0.  A.,  3d 
Cir.)  38  Am.  B.  R.  674. 


170.  In  re  Brumelkamp  (B.  C,  N.  Y.),  2 
Am.  B.  R.  318,  95  Fed.  814. 

171.  In  re  Kindt  (D.  C,  Iowa),  3  Am.  B. 
R.  443,  101  Fed.  107.- 

172.  In  re  Vastbinder  (D.  C,  Penn.),  11 
Am.  B.  R.  118,  126  Fed.  417;  In  re  Hunt 
(D.  C,  Iowa),  9  Am.  B.  R.  251,  118  Fed. 
282;  In  re  Herzikopf  (D.  C,  Cal),  9  Am.  B. 
R.  90,  118  Fed.  101;  Matter  of  Levingston 
<D.  C,  Hawaii),  2  U.  S.  D.  C,  Hawaii  54, 
13  Ain.  B.  R.  357 ;  Rogers  v.  DeSoto  Placer 
Mining  Oo.  (C  C.  A.,  9th  Cir.),  14  Am.  B. 
R.  252,  136  Fed.  407 ;  In  re  'Chequasset  Lum- 
ber Co.  (D.  C,  N.  Y.),  7  Am.  B.  R.  87,  112 
Fed.  56;  Matter  of  Miles  Paint  Mfg.  Co. 
(D.  C,  Pa.),  32  Am.  B.  R.  794,  holding  that 
the  practice  of  signing  petitions  in  bank- 
ruptcy by  attorneys  for  their  clients  is  not 
to  be  encouraged,  and  should  not  (be  toler- 
ated, unless  a  good  and  sufficient  reason  ia 
nj^e  to  appear  affirmatively  in  the  affidavit 
to  the  petition.  In  re  Simonson  (D.  C, 
Ky.),  1  Anil.  B.  R.  197,  92  Fed.  904,  seems  to 
be  contra,  though  the  exact  question  was 
not  there  at  issue. 

173.  Matter  of  Herzikopf  (D.  C,  Cal.),  9 
Am.  B.  R.  90,  118  Fed.  101. 

174.  In  re  Herzikopf  (D.  C,  Cal.),  9  Am. 

B.  R.  90,  118  Fed.  101;  Matter  of  Miles  Paint 
Co.  (D.  C,  Pa.),  32  Am.  B.  R.  794,  holding 
that  an  attorney  who  signs  a  petition  in 
bankruptcy  on  behalf  of  his  clients  need  not 
attach  his  written  authority. 

175.  In  re  Vastbinder  (D.  C,  Penn.),  11 
Am.  B.R.  118,  126  Fed.  417. 

Positive  terms. —  In  In  re  Vastbinder   (D. 

C,  Penn.),  11  Am.  B.  R.  118,  126  Fed.  417,, 
the   court  said:      "There  can  be  no  doubt 
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tion  of  a  jury,  except  in  cases  where  a  jury  trial  is  given  by  this  act."  The 
trial  is  brought  on  on  the  notice  required  by  the  practice  of  the  district 
court  in  which  the  proceeding  is,  or  under  the  district  bankruptcy  rules.  Cus- 
tomarily, the  consent  of  the  court  t^  setting  the  issue  for  trial  on  a  day  certain, 
other  than  during  a  regular  term,  is  necessary.  The.  burden  of  proof  is  on  the 
petitioners,  save,  in  certain  circumstances,  ^Ifere  the  issue  is  solvency."*  Thus, 
creditors  must  prove  tha^  their  claims  aggrega'te  $500  over  securities,  or  an 
adjudication  will  be  refused."^  The  proof  must  lie  confined  to  the  acts  of  bank- 
ruptcy alleged  in  the  petition,"^  though,  it  seems,  if  the  eviden«e  shows  the 
commission  of  an  act  of  bankruptcy  not  alleged,  the  ooiirt  may  aUpw  an  amend- 
ment."® On  the  other  hand,  where  the  proof  shows  domicile  where  domicile  is 
not  alleged,  the  petition  will  be  considered  amended  ia  accordance  with .  the 
proof.  ^^**  The  practice  on  the  trial  itself  is  like  other  civil  trials  in  the  Federal 
courts,  including  the  taking  and  reading  of  deppsitions.^^ 

b.  Trial  by  jury. —  The  trial  of  the  issues  may  be  without  Jhe  intervemtion 
of  a  jury  except  in  cases  where  a  jury  tri^l  is  given  by  the  act.  ,  Section  19 
of  the  act. prescribes  when  the  a.lleged  bankrupt  is  entitled  as  a  matter  of  right 
to  a  trial  by  jury.  This  right  pertains  solely  to  the  question  of  his  insolvency 
or  whether  or  not  he  has  committed  ^^the  alleged  act  of  bankruptcy.  In  such 
cases  Tvhen  a  jury  trial  is  de?maii4ed  it  must  be  granted-  If  no  .demand  is  made 
the  court  may,  in  its  discretion,  submit  any  specified  issue; of  fact  to  a  jury,  in 
which  case  the  verdict  of  ;the  jury  will  be  advisory  merely  and  not  binding 
upon  the  court. ^*^  This  is  in  recognition  of  the  equity  jurisdiction  possessed 
by  the  court.  ^^*  , 

c.  Trial  by  referee  or  special  master. —  Subsection  d  of , this  section  provides. 
that  if  the  facts  alleged  in  the  petition  are  controverted,  the  judge  shall  deter^ 
mine  a,s  soon  as  may  be  the  issue's  presented  by  the  pleadings,  etc.  As  the  term 
"  judge"  does  not  include  a  referee^'it  is  evident  that  there  is  no  authority  to 
refer  the  issues  to  a  referee.  The  testimony  must  be  v^eighed  and  considered 
by  the  judge  and  his  personal  judgment ,  exercised  in  the  determination  of 
each  issue.  ^**    Though  a  refere:&ce  to  a  special  master  or  like  ministerial  oflacer 

as  to  the  right  of  an  attorney  in  fact  to  make  180.  In  re  Elmira  iSteel  6o.  (D.  C,  N.  Y.), 

the  necessary  oath  when  the  facts  are  jvithin  5   Am.   B.   E.   484,   109   Fed.   456.     Compare 

his  own  knowledge,  and  this  will  be  assumpd  In  re  Stout   (I).  C.,  Mc),  6  Am.  B.  R.  505, 

where  the  oath  is  in  gositiye  terms."  ,  109  Fed.  794.  • 

176.  See  Bankr  Act,  §  3-c-d.  As  to. burden  ,181.  See  Bankr.  Act,  §  21-b;  XT'  S.  R.  S., 
of  proof  see  discussion  under  §  3,  and  cases  §§  -861,  870;  and  observe  Equity  Rules 
digested  Am.  B.  E.  Pig.  §  265.  LXVll  to  LXIX  and  LXXI. 

177.  In  re  West  ('O.  C.  A.,  2d  Cir.),  5  Am.  182.  In  re  Neasmith  (C.  C.  A.,  6th  Cir.), 
B.  R.  734,  108  Fed.  940,  holding  that,  where  17  Am.  B.  R.  128,  131,  147  Fed.  160;  Oil 
an  adjudication  is  made  without  such  proof,  Well  Supply  Co.  v.  Hall  (O.  C.  A.,  4th  Cir.), 
the  Circuit  Court  of  Appeials  would  reverse  11  Am.  B.  E.  73'8,  128  Fed.  875;'  Morss  v. 
the  adjudication  without  costs  and  remand  Franklin  Ooal  Co.  (D.  C,  Penn.),  11  Am. 
the  proceeding  to  the  district  court  to  talie  B.  E.  423,  125  Fed.  998;  see  cases  digested 
proofs  upon  the  question  of  the  amount  of  Am.  B.  E.  Dig.,  §  270. 

the  petitioners'  claims,  and,  if  the  requisite  183.  Idaho,  etc.,  Co.  v.  Bradibury,  132  U,  S. 

amount   should  be   shown,   to   reinstate  the  509,  23  L.  Ed.  433;   Wilson  v.  Riddle,   123 

decree,  U.  S.  608,  31  L.  Ed.  280. 

178.  In  re  Sykes,  Fed.  Oas.  13,708;  Doan  184.  In  re  King  (C.  C.  A.,  7th  Cir.),  24 
V.  Compton,  2  N.  B.  E.  607.  Am.  'B.  R.  606,  179  Fed.  694.     Compare  In 

179.  In  re  Lange  (D.  C,  N.  Y.),  3'  Am.  re  Lavoc  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  E,. 
B.  E.  231,  97  Fed.  107;  but  for  a  limitation  400,  134  Fed.  237,  67  C.  C.  A.  19;  Clark  v. 
on  this  doctrine,  see  In  re  Sears  (C.  C.  A.,  Am.  Mfg.  Oo.  (C.  C.  A.,  4th  CSr.),'4  Am  B 
2d   Cir.),   8   Am.   B.   E.   713,   117    Fed.   294.  E.  351,  101  Fed.  962. 

See   further   under    this    section,    dnik,    sub- 
title "  Amendm&nis  of  pelitions." 
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may  be  ordered,  to  hear  and  report  the  testimony  (with  or  without  advisory 

findings  therieilpon) ,  when  the  issue  involves  extended  testiinony  and  its  hearing 

in  open  court  appears  to  be  impracticable.^^®    However,  such  a  reference  should 

not  be  granted  to  determine  issues  of  the  place  of  residence  and  principal  place 

of  business  of  the  alleged  bankrupt ;  jurisdictional  issues  of  that  nature  should 

be  determined  by  the  judge  as  a  coiidition  precedent  to  a  reference  of  other 

issues.^®     The  powers  of  such  a  special  master,  his  conipensiation,  and  the 

method  of  bringing  on  and  conducting  a  trial  before  him  are  in  all  respects 

similar  to  that  oh  like' references  on  contested  discharges.^*''     The  master's 

report  is  brought  up  either  by  exceptions  or  on  motion  to  confirm,^**,  and  the 

judge  then  enters  the  order  of  adjudication  or  dismissal,  in  .accordance  as  tlie 

facts  shall  warrant.^®®      He  is,  of  course,  not  bound  to  follow  the  master's 

conclusions. 

VIII.     ADJUDICATION  OR  DISMISSAL. 

a.  In  general. —  Subsection  d  r'eqtdres  the  judge  "as  soon  as' may,  be"  to 
determine  the  issues,  and  make  the  adjudicSLtion  or  dismiss  the  petition.  When 
a  creditor's  petition  has  once  been  filed,  there  must -be  either  an  adjudipation  or 
a  dismissal.^'"'  If  the  former,  the  order  is  entered  substantially  as  in  Form  JTo. 
12.  If  the  bankruptcy  is  that  of  a  partnership  and  the'  individuals,  cbmposlig 
,  it,  the  form  should  be  so  changed  as  to  amount  to  an  adjudication  of  the  part- 
nership as  such  and  of  each  member,  all  as  distinct  ehtities._^®^  Under  the  former 
law,  it  was  held  that  a  mere  memorandum  of  the,  adjudication  was  not  suffi- 
cient.^^^  An  order  must  be  entered  and  recorded.  So  also  of  the  dismissal, 
which  should  be  substantially  in  the  words'of  Form  ITo.  11.  Both  the  s'^atute 
and  the  general  orders  provide  for  copts  to  the.  prevmiling  party. ^^  If  peti- 
tioning creditors  move 'for  an  adjudicatioh  Upon  the  pleadings,:  they  admit  the 
facts  properly  pleaded  in  the  aiaSwet, '  ap,d  a' denial  of  the  motion  is  in  Meet  a 
determinatioti  that  the  ans-iVer  is 'sufficient  iii  law  to  defeat,  the  petitioners' 
application."*  Where  the  petition  is  sufficient  aft  adjudipation  must  be  granted 
unless  the  answer  is  responsive 'id 'the  averments  of  the  petition."^      When^ 

185.  iji?  re  King,  (C.  C.  A.,  7ith  Cir.),  24  ,190. ."  Judge."^ The  term  judge  as  used. in 

Am    B.  E..  606,  179  Fed.  694.  this  section  does  not  include,  a  referee,  and 

For  form  of'  reference,  see  Supplementary  the  issues  cannot  "bp^  referred.     In  re  JCing 

Forms   No.  131 ;  :HagaSr\&  Alexander's  Bank-  (C.  C.  A.,  7th  Oir.)',  i24  Am.  B.*  R.  606;  17,9 

ruptcy  Forms  (2dEd.),  Nos;  27,  28.  Fed.  694.                     '                  ..       ";.■''; 

Reference   granted.^^  A   reference  may  be  See,   for   remedy  where   adjudication   had 

made  to  a  special  commissioner  to  take  and  been  dismissed,  Neristadte*  v.   Chicago  -Dry 

report     the     testimony,     with'   his     opinion  Goods  Co.   (D.  C,  Wash:),  3  Am.  B.  R.  96,, 

thereon,   on- the ,  application   of   the:  alleged  %    Fed.   830;    In   re  Billing    (D.  C.,  Ala.), 

bankrupt  for  a  trial  of  the  proceeding  with-  17  Am.  Bl  R.  80,  145  Fed.  395.     As'  to  dis- 

out  a  jury  the  objection  that  such  a  course  missal  of  proceedings,  see  cases  digested.  Am. 

is  more  expensive  than  a  trial  ^hy  the  judge  B.  R.  Dig.,  §§  272-274;   as  to  adjudication, 

himself  is  not  valid.    In  re  Lavoc  "(C.  C.  A.,  Am.  B.  R.  Dig.,  ^  277-282. 

2d   Cir.),   13  Am.  B.  R.  400,  134  Fed.   237,  191.  See  pp.  179,  180,  write.     For  forma  of 

67  C.  C.A.  19.     See  cases  digested;  Am.  B.  orders  of  dismissal  see  Hagar  &  Alexander's 

R.  Dig.    §.269.                              '  Bankruptcy   Forms    (2d   EJ.),   Nos.   31^.  36, 

1837  in  re  King    (0.  C  A.,  7th  Oir.),  24  41;  of  order  of  adjudication.  Id.  Nos.  27,'29;, 

Am.  B.  R.  606,  179  Fed,  694.  denying  adjudication,  Id".  No.  30. 

187.  See  under  this  section,  arefe,  sub-title  192.  In  re  Boston,  etc.,  Fed.  Gas.  1,678;  In 
" Beferenoe  to  Speeial  Master;"  imd  observe  re  Hill,  Fed.  Cas.  6,484. 

Equity  Rules  LXXIII  to  LXXXIV.  193.  Btakr,.    Act,    §    3-e;    General  Order 

188.  See    also     "Supplementary     Forms,"      XXXIV. 

Nos.  139,  140,  post; for  exceptions  to  master's  194.  In  re  Waugh    (C.   C.  A.,  9fii  Cir,.), 

report  and  orders  thereon,  see  Hagar  &  Alex-  13  Am.  S.  R.  187,  133  Fed.  281. 

ander's   Bajikiraptcy  Forms    (2d   Ed.),   Nos.  195.  Matter  of  Cohn   (D.  C,  Pa.),  3S  Am. 

34-36.              ,  .:^^;,,  ,  V.  .  '(     .  ■.  B;.R.  686,  220  Fed.  106.                  ,  '     , 

189.  Clark   v."  Am.   Mfg.   Co.    (C.    C.    A,,  '•''      j              , ; 
4th  Cir.),  4  Am,  B.  R.  351,  101  Fed.  962. 
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debtor  waives  its  demand  for  a  jury  trial,  confesses  its  insolvency  and  the  com- 
mission of  one  of  the  acts  of  bankruptcy  alleged  and  formally  admits  the  essen- 
tial allegations  of  the  creditors'  petition,  it  is  the  duty,  of  the  bankruptcy  court 
to  promptly  enter  an  adjudication  of  bankruptcy. ^^ 

b.  Adjudication  on  voluntary  appearance. — An  adjudication  on  a  voluntary 
appearance  by  the  bankrupt  and  an  answer  filed  by  him  admitting  the  aver- 
ments of  the  petition  will  conclude  the  bankrupt.^®^  But,  if  such  appearance 
is  made  and  answer  filed  prior  to  the  expiration  of  the  time  for  answering, 
the  rights  of  the  creditors  to  plead  to  the  petition  are  not  affected.^®*  On  a 
hearing  upon  a  petition  and  answer  the  averments  of  the  answer  must  be  taken 
as  true.^** 

c.  Dismissal  after  trial —  If  it  appears  from  the  pleadings  or  upon  the  trial 
that  the  court  has  no  jurisdiction,  either  of  the  person  or  subject-matter,  the 
petition  should  be  dismissed.^""  The  court  should  direct  such  dismissal  as  soon 
as  the  want  Df  jurisdiction  appears.^"^  If  the  petition  is  not  sustained  by  the 
proof,  dismissal  will  follow  as  a  matter  of  course.  Even  if  the  petition  contains 
a  prayer  for  the  appointment  of  receivers,  selected  by  collusion  between  the 
alleged  bankrupt  and  petitioning  creditors,  the  adjudication  should  be  ordered 
and  the  prayer  for  such  receivers  disregarded.^"*  The  fact  that  a  suit  is  begun, 
after  a,  petition  in  bankruptcy  is  filed,,  for  the  foreclosure  of  a  mortgage  on  a 
portion,  or  on  all,  of  the  bankrupt's  property,  even  if  the  value  of  the  property 
is  less  than  the  amount  claimed  to  be  due  on  the  mortgage,  is  not  a  sufficient 
reason  for  denial  of  an  adjudication  of  bankruptcy.  While  it  is  tiecessary 
that  a  person  owe  debts  in  order  to  be  adjudicated  a  bankrupt,  it  is  not  necessary 
that  he  have  assets.*"*     ^ 

d.  Dismissal  by  consent. —  Where  a  dismissal  is  directed  by  the  consent  of 
parties,  and  not  on  the  merits,  the  creditors  are  entitled  to  at  least  ten  days' 
notice  by  mail,  as  will  appear  hereafter  in  the  discussion  under  §  58-a  and 
§  59-g.  Some  doubt  has  arisen  as  to  the  necessity  of  notice  to  all  the  creditors 
owing  to  a  decision  to  the  effect  that  the  court  may  at  any  time  before  adjudica- 
tion dismiss  a  petition  upon  the  bankrupt's  motion,  without  notice  to  those 
creditors  who  have  not  intervened  or  appeared  in  the  proceeding.*"*    It  seems 

196.  Vulcan  Sheet  Metal  Qo.  v.  North  in  which  the  court  said:  "  Want  of  jurisdic- 
Platte,  etc!,  Co.   (<3.  C.  A.,  8th  Cir.),  33  Am.       tion  is  a  question  that  the  court  should  con- 

B.  R.  686,  220  Fed.  106.  sider  whenever  or  however  raised,  even  if  the 

197.  In  re  Columbia  Real  Estate  Co.    (D.       parties  foribear  to  make  it  or  consent  that 

C,  Ind.),  4  Am.   B.  R.  411,  419,   101   Fed.      the  case  may  be  heard  on  its  merits." 

fl65.  208.  Birmingham    Coal    &     Iron    Co.    v. 

198.  Rights  of  creditors  on  voluntary  ap-  Southern  Steel  Co.  (B.  C,  Ala.),  20  Am. 
pearance   of  bankrupt. —  In  the   case   of   In      B.  R.  151,  160  Fed.  212. 

re  Humbert  Co.   (D.  C,  Iowa),  4  Am.  B.  R.  203.  Vulcan    Sheet    Metal    Co.    v.    North 

7'6,  100  Fed.  439,  the  court  said:     "A  waiver  Platte,  etc.,  Co.  (C.  C.  A.,  8ta  Cir.),  33  Am. 

on  the  part  of  the  bankrupt  of  this  period  B.  R.  686,  220  Fed.  106. 

oftime  cannot  deprive  creditors  of  the  right  204.  Matter  of  Levi  (C.  C.  A.,  2d  Cir.),  15 

to  appear  in  opposition  to  the  petition,  and  Am.  B.  R.  294,  142  Fed.  962,  holding  that, 

until    that    time   has   elapsed    it   cannot   be  where  no  list  ot  creditors  has  been  filed  and 

known  whether  a  contest  will  or  will  not  be  there  is  no  suggestion  of  collusion  between-^ 

made  on  behalf  of  creditors."    In  re  Woods  the    petitioning    creditors    and    the    alleged  ' 

(D.  C,  Penn.),  13  Am.  B.  R.  2i0,  133  Fed.  bankrupt,  the  court  may  in  its  discretion  at 

82.  any  time  before  adjudication  dismiss  the  pe- 

199.  Matter  of  Cohn   (D.  C,  Pa.),  33  Am.  tition  upon  the  bankrupt's  motion   without 

B.  R.  839,  220  Fed.  956.  notice  to  other  creditors  not  intervening  or 

200.  In  re  Plotke  (C.  C.  A.,  7th  Cir.),  5  appearing  in  the  proceeding;  and  the  exer- 
Am.  B.  R.  171,  175,  104  Fed.  964.  cise   of   such   discretion,    in   the   absence   of 

201.  Tn  re  Columbia  Real  Estate  Oo.   (D.  abuse,  is  not  reviewable  in  the  Circuit  Court 

C,  Ind.) ,  4  Am.  B.  R.  411,  417,  101  Fed.  956,      of  Appeals. 
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more  in  accordance  with  the  statute,  however,  to  apply  the  broad  rule  of  law 
that,  since  every  creditor  has,  once  a  petition  is  filed,  the  right  to  intervene, 
a  petition  should  not  be  dismissed  without  notice  to  him.^"®  A  petition  certainly 
cannot  be  dismissed  without  the  consent  of  all  the  petitioning  creditors,^"*  and 
the  provisions  of  the  statute  above  referred  to  seem  clearly  to  require  that  notice 
to  the  creditors  be  given.  There  are  exceptions  to  the  rule,  as,  where  there 
are  no  assets,  no  claims  proven,  and  no  trustee  appointed ;  though  in  such  a  case 
the  petition  is  withdrawn,  not  dismissed.^"^  The  practice  of  omitting  such 
notice  is  dangerous,  however,  and  the  courts  will  usually  decline  to  grant  dis- 
missals without  proof  of  the  names  and  addresses  of  creditors  and  due  notice 
to  them  of  the  pending  proceeding  and  the  motion  to  dismiss.^"*  Even  if  a 
minority  of  the  petitioning  creditors  object  to  the  dismissal  it  should  not  be 
directed  although  the  court  may  specify  that  it  would  be  for  the  best  interests  of 
the  creditors.^**  Where  all  the  petitioning  creditors  in  good  faith  move  for  a 
dismissal  of  their  petition  the  court  should  not  retain  the  proceeding  to  deter- 
mine issues  raised  by  the  answer,  some  of  which  it  had  no  power  to  try.^^**  A 
voluntary  bankruptcy  proceeding  may  not  be  dismissed  by  consent  of  the  parties 
on  motion  after  adjudication.''" 

e.  Intervention  by  other  creditors. —  It  is  provided  in  §  59-f  that  "  creditors 
other  than  original  petitioners  may  at  any  time  enter  their  appearance  and  join 
in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to  the  prayer  of 
the  petition."  This  subject  will  be  considered  at  length  under  that  section. 
Any  creditor  may  join  in  a  petition  already  filed  and  pending,  as  a  rule,  at  any 
time  between  the  filing  of  the  petition  and  the  order  of  adjudication  or  dismissal. 

f .  Effect  of  adjudication  generally. — ^An  adjudication  confers  jurisdiction  both 
complete  and  exclusive,  and  in  rem  as  well  as  in  personcbTnJ^    The  adjudication 

205.  In  re  Plymoutli  Cordage  Co.  (C.  C.  208.  Creditors  notified. —  Where  the  al- 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  13  Fed.  leged  bankrupt's  answer  gives  the  names  and 
1,000;  In  re  Lewis  (D.  C,  Del.),  11  Am.  addresses  of  his  creditors  in  response  to  a 
B.  R.  683,  129  Fed.  147 ;  Matter  of  Lederer  petition  allying  that  they  number  less  than 
(D.C,  N.  Y.),  10  Am.  B.  R.  492,  125  Fed.  twelve,  such  creditors  should  be  notified  of 
96.  This  seems  not  to  have  been  the  law  the  motion  to  dismiss.  In  re  Jemison,  etc. 
under  the  former  act.  See  Ex  parte  Harris,  (C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  588,  112 
Fed.  Cas.  6,110;  In  re  Gile,  Fed.  Cas.  5,423.  Fed.  966. 

Decree  erroneous,  not  void.— ^A  decree  dis-  209.  In  re  Lewis  (D.  C,  Del.),  11  Am.  B. 

missing    the    proceeding    without    notice    is  R.  683,  129  Fed.  147;  In  re  Cronin   (D.  C, 

merely   erroneous,   not  absolutely  void,   and  Mass.),  3  Am.  B.  R.  552,  98  Fed.  584. 

if  application   to   review  the   decree   is  not  210.  Bernard  v.  Aibel  (C  C.  A.,  9th  Cir.), 

timely  made,  it  will  be  sustained.  In  re  Ply-  19  Am.  B.  R.  383,  156  Fed.  649. 

mouth  Cordage  Co.   (C.  C.  A.,  8th  Cir.),  13  211.  Matter  of  McKee   (D.  C,  Texas),  32 

Am.  B.  R.  665,  13  Fed.  1000;  In  re  Jemison  Am.  B.  R.  731,  214  Fed.  885. 

Mercantile  Co.  (C.  C.  A.,  5th  Cir.),  7  Am.  B.  212.  Decree  operates  in  rem.— In  the  case 

E.  588,  112  Fed.  966,  50  C.  C.  A.  641.  of  Carter  v.  Hobbs   (D.  C,  Ind.),  1  Am.  B. 

206.  In  re  Cronin  (D.  C,  Mass.),  3  Am.  R.  215,  92  Fed.  504,  the  court  said:  "The 
B.  R.  552,  98  Fed.  584;  In  re  Lewis  (D.  C,  decree  operates  in  rem,  and  from  the  .'moment 
Del.),  11  Am.  B.  R.  683,  129  Fed.  147.  of  the  adjudication  in  bankruptcy  the  bank- 

207.  In  re  Hebbart  (D.  O.,  N.  Y.),  5  Am.  rupt's  estate  is  in  custodia  legis  and  under 
B.  R.  8,  104  Fed.  322;  In  re  Colaluca  (D.  C.<  the  jurisdiction  of  this  court;  it  is  funda- 
Mass.),  13  Am.  B.  R.  292,  133  Fed.  255.  mental  that  no  court  or  individual  can  in- 

No    dischargeable    debts. —  A    petition    in  terfere  with  such  court  and  possession;  the 

voluntary   bankruptcy    which    schedules    no  assertion  of' any  right  against,  or  to  partici- 

dischargeable  debt  may  be   dismissed   as   a  pate  in  the  res  so  in  custodia  legis,  xaMst  be 

matter  of  discretion.    In  re  Colaluca  (D.  C,  sought  in  the  court  in  whose  custody  it  is; 

.),  13  Am.  B.  R.  292,  133  Fed.  255;  In  an   attempt   to  assert  such  right  elsewhere 


re  Maples   (D.  C,  Mont.),  5  Am.  B.  Rl  426,      would  be  regarded  as  a  contempt." 
105  Fed.  919;  In  re  Yates   (D.  C.,  Oal.),  8 
Am.  B.  R.  69,  114  Fed.  365. 
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transfers  the  title  of  the  bankrupt's  property  wherever  situated,  and  vests  the 
same  in  the  trustee,  to  be  administered  by  him  under  the  authority  and  control 
of  the  bankruptcy  court. ^''^  Ml  persons  named  in  the  schedules  as  creditors  are 
parties  and.  affected  tiiereby.  So,  also,  are  all  persons  in  any  way  interested  in 
the  res?^*  As  to  such  parties  the  adjudication  is  conclusive  to  the  extent  of  the 
matters  necessarily  determined  in  making  the  adjudication.^^*  An  adjudica- 
tion cannot  be  attacked  f Or  the  first*  time  on  discharge  by  a  creditor  who  had 
proceeded  that  far  under  it.^^® 

g.  Effect  of  adjudication  on  rights  of  creditors. —  The  adjudication  is,  like 
other  judicial  determinations,  subject  to  the  well-settled  rule  that  matters 
which  have  been  once  litigated  and  determined' by  the  judgment  of  a  court 
cannot  again  be  made  the  subject  of  legal  contention  as  between  thei  parties 
to  such  judgment  and  their  privies.  So  that  where  the  question  of  the  bank- 
rupt's residence,^^''  or  the  question  of  insolvency,^^*  or  the  amount  of  the  peti- 
tioner's claim,*^*  were  at  issue,  the  adjudication  in  respect  thereto  is  binding 
uppn  the  parties  and  their  privies  in  all  subsequent  proceedings.  Creditors 
are  bound  as  parties,  whether  they  appear  or  not,  in  respect  to  all  issues  which 
must  necess:arily  be  determined  by  the  adjudication ;  otherwise  there  would  be  n:6 
end  to  controversy's  to  these  matters,  as  eveiy  creditor  might  claim' the  right  to 
be  heard  by  independent  suit.^^**'  But  where  it  appears' that  the  requisite  num- 
ber of  creditors  join  ill  the  petition  and  it  iS  not  necessary  to  detemiine  the 
va,lidity  of  the  claim  of  ainy  ohe  of  them  for  the  purpose  of '  conferring  -juris- 
diction, the  adjudication  is  not  res  adjvdiccda  as  to  the  validity  or  amount  of 


213.,  Rdlbertaon  v.  Howard,  229  U.  S.  254, 
30  Am.   B.   E.   611,  57   L.   ed.   1174;   In  re 
Baum    (C.   C.   A.,   8th  Cir.),  22'Atn;'B.   R." 
295,    169   Fed.   410;    In   re   Scruggs    (D.    C, 
Ala.)i  31  Am.  B.  R.'94,  205  Fed.  678.'    'tCi' 

214.  Carter  v.  Hobbs  (D.  C,  Ind.)-,  I'lAm. 
B.  R.  215,  92  Fed.  594,  As  to  effect  generally 
of  adjudication,  see  Am.  -B.  R.  Dig."§  279. 

215.  In  re  Uhfelder  glothing  Co.  (D.  C; 
Cal.),  3  Am.  B:.R.  426,  98  Fed.  409;  Board 
of  Commerce  v.  Security  Trust  Co.  ( C.  G.  A., 
6th  dr.),  34  Am.  B-.  R.  782,  225  Fed:  454, 
holding  that  the  adjudication  fixes  the  status 
theretofore  existing-  as  alleged"  in  the  peti- 
tion; In  re  Billing  (D.  C,  Ala.),  17  Aiii. 
B..R.  80,  145  Fed.  395. 

216.  In  re  Polakoff  (Ref.,  N.  Y.),  1  Am. 
B.  R.  358;  In  re  Mason  (D.  C,  N.  C),  3 
Am.  B.  R.  599  (aiid  foot-note) ,  99  Fed.  256; 
In  re  Ordway,  Fed.  Cas;  10,552. 

217.  In  reHihtze  (D.  C,  Mass.),  13  Am. 
B.  R.  721,  134  Fed.  141.  ■; 

218.  Des  Moines  Savings  Bank  v.  Morgan 
Jewelry  Co.  (SuJ).  Ct.,  Iowa),  123  Iowa  432. 
12  Am.  B.  R.  781,  99  N.  W.  121 ;  In  re  Chap- 
pell  (I>.  C,  Va.),  7  Am.  B.  R.  608,  113, Fed. 
545;  In  re  Virginia  Hardwood  Mfg.  Co. 
(D.  C,  Ark.)',  15  Am.  B.  R.  135,  139  Fed. 
209;  In  re  Witherbee  (C.  C.  A.',  Ist  Cir.),  30 
Am.  B.  B..314,  202  Fed.  896. 

Adjudication  binding  on  question  of  in- 
solv'ency. —  The  creditors  of  a  bankrupt  are 
parties  to  the  pfofteeding  to  have  hirii  so  ad- 
judged and  are  precluded  by  the  adjudica- 
tion from  questioning  bankrupt's  insolvency 


at  the  iimeXthg^. petition  was- filed..    Cook  v. 
Roibinson   (C.'C.  A.,  9th  Cir.),  28  Am.'  B.  R. 
■182,  '194  Fed.  '785:      '-  '  ',    ''  "' 

Adjudication  as  evidence  of  insolvency. — 
Whilte.  secured  creditors  are  not  boimd  by  an 
adjudication  in- b.ankruptcyj  and  may  liti- 
gate the  same  issues  in  another ,  proceeding, 
still  it  is  primoi  iOiOke ,  evidence'  of  what  is 
therein  decreed,  -that  the  bankrupts  were  in- 
solvent at  that  date,  and  may  be  considered 
as  of  some  weight^  in  determining  whether 
the'  ^bankrupts'  were  insolvent ,  at  the  date  of 
a  transfer  made  over  four  -  and  one-half 
months  before,  i ,  i  Cawthorn  v.  Burley  State 
Bank  (Sup.  Ot.,  Idaho),  26  Idaho  432,  33 
Am.  B.  R.  7'94,  144  Pac.  1608. 

219.  In  re  Ulf elder  Clothing  Co.  (I>.  C, 
Cal.),  3  Am.  B.R.  425,  98  Fed.  409. 

220.  Cook  V.  Robinson  (C.  C.  A.,  QthCir.), 
28  Am.  B.  R.  182,  194  Fed.  785.  In  the  case 
of  In  re  American  Brewing  Co.  (C.  C.  A., 
7th  Cir.),  7  Am.  B.  R.  463,  470,  112  Fed. 
752,  758,  50  C.  C.  A.  517,  the  court  said: 
"If  it  were  nfecessary  in  order  to  bind  credi 
itors  by  a  judgment  in  bankruptcy  that  they 
should  appear  and  answer,  as  they  have  a 
right- to  do,  then  an  adjudication:  could  be 
prevented  siihply  by  creditogrs  abstaining 
from  appearing, in  the  proceedings.  But  it  is 
well  settled  that  the  proceedings  are  in  large 
part  in  rem,  and  are  binding  whether  the 
btokrupt  or  creditors  appear  or  not;"  As  to 
adjudication  as  res  ad]'udicata>,[  see  Am.'  B. 
R.  Dig.  §  281.  -       - 
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the  claims  of  such  creditors  offered  for  allowance  before  the  referee.^^  How- 
ever, an  adjudication  in  a  contested  bankruptcy  proceeding  is  res  adjvdicata 
and  conclusive  upon  those  who  have  not  actually  taken  part  in  the  contest  only 
as  to  the  status  of  the  bankrupt  and  not  as  to  the  commission  of  a  particular  act 
of  bankruptcy,  although  it  be  the  one  alleged  in  the  petition. ^^  Where  a  peti- 
tion charges  different  acts  of  bankruptcy  and  the  adjudication  does  not  show 
upon  which  one  of  them  it  proceeded,  it  does  not  render  either  charge  res 
adjvdicaia  in  further  proceedings.^^*  The  adjudication  will  constitute  the 
breach  of  an  executory  contract  for  services  ^^*  and  will  terminate  the  agency  of 
a  bankrupt  connected  with  the  estate  transferred  by  his  bankruptcy. ^^®  Where 
a  bankrupt  is  denied  his  discharge,  creditors  may  proceed  against  him  again 
as  to  after-acquired  property,  notwithstandidg  an  appeal  from  the  order  deny- 
ing his  discharge. ^^  A  mere  adjudication  does  not  operate  as  a  stay  of  execu- 
tion or  prosecution  of  a  claim,  where  the  defendant  has  not  been  discharged, 
and  the  enforcement  of  such  claim  has  not  been  regularly  stayed. ^^^ 

h.  Vacating  adjudication. —  (l)  In  geneeal. — ^An  application  to  vacate  the 
adjudication  is  unusual  but,  in  given  circumstances,  proper.^^  The  practice 
Is  not  prescribed,  but  may  be  on  petition  or  written  motion  and  such  notice 
as  the  court  may  order.  It  can  be  made  only  by  the  bankrupt  ^^  or  a  person 
who  could  have  resisted  the  original  petition^  in  other  words,  by  one  who  has 
a  claim  provable  in  the  case.^*"  The  fact  that  a  creditor  stated  in  his  petition 
that  he  appeared  specially,  and  did  not  submit  himself  to  the  jurisdiction  of 
the  court,  is  no  ground  for  refusing  to  vacate  the  adjudication.^*^  The  appli- 
cation must  be  made  to  the  court  that  granted  the  order. ^*^ 

(2)  Application  to  be  made  seasonably. —  The  adjudication  may  be 
set  aside  upon  the  application  of  creditors,  where  it  was  made  prior  to  the 
expiration  of  five  days  after  the  filing  of  the  petition,  although  the  bankrupt 
appeared  and  consented  to  adjudication.^**  But  such  an  application  must  be 
made  promptly.^*      Creditors  who  would  assail  the  adjudication  should  act 

221.  Matter  of  Continental  Corporation  229.  See  In  re  Salaberry  (D.  C,  Cal.),  5 
(Eef.,  Ohio),  14  Am.  B.  E.  538.                              Am.  B.  E.  847,  107  Fed.  95. 

Effect   on  liability   of  bankrupt. — ^An   ad-  230.  In  re  Yates  ( D.  C,  Cal. ) ,  8  Am.  B.  R. 

judication  in  bankruptcy  does  not  discharge  69,  114  Fed.  365;  Matter  of  New  YorkTun- 

the  liability  of  the  bankrupt  to  his  creditors.  nel  Co.    (C.   0.  A.,  2d  Cir.),  21  Am.  B.  R. 

Baltimore  Bargain  House  v.  Busby.  (Ga.  Sup.  531,  I66  Fed.  284.    This  follows  necessarily 

Ct.),  143  Ga.  734,  35  Am.  B.  R.  119,  85  S.  E.  from  the  definition   of   creditor   in   §    1(9). 

875.    It  absolves  the  bankrupt  from  no  agree-  This  was  not  so  under  the  law  of  1867.   See 

ment,   no   contract,   and   discharges   no   lia-  in  re  Derby,  Fed.   Cas.  3,815;   In  re  Bush, 

bility.     Watson  v.   Merrill    (C-   C.  -A.,   8th  Fed.  Cas.  2,222. 

Cir.),  14  Am.  B.  R.  454,  136  Fed.  359.  231.  Matter   of   Altonwood   Park   Co.,  (C. 

222.  Matter  of  McCrum  (C.  C.  A.,  2d  Cir.),  c.  A.,  2d  Cir.),  20  Am.  B.  R.  31,  160  Fed. 
32  Am.  B.  R.  604,  214  Fed.  207.  448. 

223.  Matter  of  Julius  Bros.  (C.  C.  A.,  2d  232.  Graham  v.  Boston,  etc.,  ,118  U:  S.  161, 
Cir.),  32  Am.  B.  R.  699,  217  Fed.  3,  revg.  30  L.  Ed.  196;  Chapman  v.  Brewer,  114  U. 
31  Am.  B.  R.  132,  209  Fed.  371.  S.  158,  29  L.  Ed.  83;  In  re  Ives,  Fed.  Cas, 

224.  Matter  of  Schultz  &  Guthrie   (D.  C.,  7,115;  Lewis  v.  Sloan,  68  N.  C.  557. 
Mass.),  37  Am.  B.  R.  604,  235  Fed.  907.  233.  B..  R.  Ellectrio  &  Telephone  Mfg.  Co. 

225.  McKey  v.  Oark  (C.  C.  A.,  9th  Cir.),  v.  Aetna  Life  Ins.  Co.  (C.  0.  A.,  8th  Cir.), 
37  Am.  B.  R.  699,  233  Fed.  928.  30  Am.  B.  R.  424,  206  Fed.  885. 

226.  In  re  Barton's  Estate  (D.  C,  Ark.),  234.  In  re  Ives  (D.  C,  Mich.),  6  Am.  B. 
10  Am.  B.  R.  569,  144  Fed.  540.  R.   653,   111   Fed.  495;   In  re  Niagara  Con- 

227.  Mass  v.  Kuhn,  130  N.  Y.  App.  Div.  tracting  Co.  (D.  C,  N.  Y:),  11  Am.  B.  R. 
68,  22  Am.  B.  R.  91,  114  N.  Y.  Supp.  444.  643,  127  Fed.  782;  In  re  Urban  and  Suburban 

228.  In  re  Ives  (D.  C„  Mich.),  6  Am.  B.  R.  (D.  C,  N.  J.),  12  Am.  B.  R,  687,  132  Fed. 
652,  111  Fed.  495;  In  re  De  Forest,  Fed.  Cas.  140;  In  re  Warsham  (C.  C.  A.,.  8th  Cir.), 
3,745.  As  to  vacating  or  setting  aside  adju-  15  Am.  B.  R.  672,  142  Fed.  121,  where  no 
dications    see  Am.  B.  R.  Dig.   §   282.  effort  was  made  to  vacate  for  a  period  of  one 
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with  reasonable  promptness  after  they  .received  notice  of  the  proceeding  and 
of  the  reasons  of  tljeir. objections;  if  creditors  knew  of  the  filing  of  the  petition 
in  ample  time  for  them  to  demur  of  answer,  thfey  should  not  be  permitted, 
where  two  inonths  had  elapsed,  and  the  condition  of  the  property  and  the  rela- 
tions of  the  parties  had  raaterially  changed)  to  stay  the  proceedings  and  vacate 
the  adjudication,  for  a  cause  which  might  have  been  set  up  by  demurrer  or 
answer.^*®  After  afiirmance  of  an  adjudication  on  appeal  the  district  court 
may  not  grant  a  rehearing  and  thus  permit  a  re-examination  of  the  questions 
with  which  the  appellate  court  has  dealt. ^^ 

(3)  Gbounds  fob  vacating. —  An  adjudication  in  involuntary  proceed- 
ings obtained  by  the  consent  of  the  bankrupt,  where  he  appeared  generally  by 
attorney  and  in  person^  filed  schedules  and  otherwise  recognized  the  proceed- 
ings, will  not  be  vacated  in  the  absence  of  proof  that  he  was  induced  to  give 
his  consent  by  f raud.^^^  Being  in  the  nature  of  a  motion;  for  a  new  trial,  the 
applicatioa  should  rest  on  a  showing  of  facts,  on  their;  face  seeming  to  entitle 
tbe  moving  party  to  the  relief.  An ,  adjudication  will  not  be  set  aside  where 
it  was  warranted  by  proof  of  an  act  of  bankruptcy  sufficiently  alleged,  although 
other  acts  were  not  properly  pleaded  or  proved.- ^^^  An  adjudication  may  he 
vacated  on  the  ground  that  the  alleged  bankrupt  was  not  subject  to  adjudica- 
tion, but  even  in  such  a  case  the  adjudication  is  not  void,  and  the  court  should 
consider  the  laches  of  the  petitioner  and  all  other  circumstances  affecting  the 
right  to  the  relief. ^^^,    Although  a  creditor  may  move  to  vacate  an  adjudica- 


year;  In  re  Billmg  (D.  C,  Ala.),  17  Am.  B. 
R.  80,  145  Fed.  395,  where  motion  to  vacate 
was  denied  because  the  time  for  an  appeal 
had  elapsed. 

Laches  in  making  application. — Where 
the  adjudication  was  made  March  QS,  1007, 
and  the  order  to  show  cause  why  the  same 
should  not  be  vacated  was  entered  Aug.  2, 
1907,  upon  the  petition  of  a  creditor  who  had 
no  notice  of  the  bankuptcy  proceeding  until 
June  14,  1907,  his  delay,  there  being  no  in- 
tervening rights,  is  insufficient  to  constitute 
such  laches  as  will  debar  him  from  showing 
that  the  whole  bankruptcy  proceedings  were 
invalid.  Matter  of  Altonwood  Park  Co.  (C. 
C.  A.,  .2d  Cir,),  20  Am.  B.  R.  31,  160  Fed. 
448.  Where  three  years  have  elapsed  since 
the  adjudication  of  a  husband,  the  wife  is 
precluded  by  laches  from  appearing  and  con- 
testing the  allegations  of  insolvency  in  the 
petition.  Matter  of  Gibbons  (D.  C.,  Wash.), 
35  Am.  B.  R.  620,  225  Fed.  420. 

After  adjudication  of  term. —  It  has  been 
held  that  an  adjudication  in  bankruptcy  will 
not  be  vacated  by  an  application  presented 
after  the  adjournment  of  the  .term  of  court 
at  which  the  adjudication  was  made.  Matter 
of  Ives  (D.  C  Mich.),  6  Am.  B.  R.  653,  111 
Fed.  495.  Where  three  years  have  elapsed 
since  the  adjudication  of  a  husband,  the 
wife  is  precluded  by  laches  from  appearing 
and  contesting  the  allegations  of  insolvency 
in  the  petition.  Matter  of  Gibbons  (D.  C, 
Wash.),  35  Am.  B.  R.  620,  225  Fed.  420. 

235.  In  re  First  Nat.  Bank  of  Belle 
Fourche  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
265,  274,   152  Fed.  64;    In  re  Marion  Con- 


tract •&  Construction,  Co.  (D.  C,  Ky.),  22 
Am.  B.  R.  81,  166  Fed.  618. 

Five  weeks'  delay. —  It  is  not  an  abuse  of 
the  court's  discretion  to  refuse  to  permit  a 
creditor  to  attack  an  adjudication  where  the 
motion  is  first  made  seven  weeks  after  the 
filing  of  the  petition  and  the  appointment  of 
receivers,  and  five  weeks  after  the  adjudica- 
tion, and  the  creditors  were  aware  of  the 
filing  of  the  petition  within  forty-eight  ho.  rs 
thereafter,  and  the  administration  of  the  es- 
tate had,  in  the  meantime,  proceeded  with- 
out objection.  In  re  First  Nat.  Bank  of 
Belle  Fourche  (0.  C  A.,  8th  Cir.),  18  Am. 
B.  R.  265,  152  Fed.  264. 

236.  In  re  Lennox   (D.  C,  Mass.),  24  Am. 

B.  R.  922,  181  Fed.  428. 

Effect  of  appeal. —  Under  section  1-a  (2) 
of  the  bankruptcy  act  defining  "  adjudica- 
tion," the  mere  taking  of  an  appeal  and  the 
dismissal  of  the  same,  either  by  the  appel- 
lant or  the  appellate  court,  is  not  a  final  con- 
firmation, so  as  to  change  the  date  of  aid- 
judication  from  the  time  the  original  decree 
is  made  to  the  dismissal  of  the  appeal.  Moore 
Bros.  V.  Oowan  (Ala.  Sup.  Ct.),  173  Ala. 
536,  26  Am.  B.  R.  902,  55  So.  903. 

237.  In  re  Gill  (D.  C.,  Ga.),  28  Am.  B.  R. 
333,  195  Fed.  643. 

238.  In  re  Lynan  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  E.  466,  127  Fed'.  123. 

239.  In  re  New  England  Breeders'  dub  (C. 

C.  A.,  1st  Cir.),  22  Am.  B.  R.  124,  165  Fed. 
517,  revg.  21  Am.  B.  R.  349;  In  re  New  York 
Tunnel  Co.  (C.  €.  A.,  2d  Cir.),  21  Am.  B.  R. 
531,  164  Fed.  284. 

An  order  of  adjudication  entered  against 
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tion  upon  a  voluntary  petition  because  of  the  bankrupt's  non-residence,^"  yet 
where  the  petition  alleges  residence  and  the  creditor  assents  thereto  and 
proves  his  claim,  he  cannot  thereafter  move  to  vacate  the  adjudication.^*^ 

(4)  Not  to  be  attacked  oollateeally.— Where  the  record  shows  juris- 
diction, the  adjudication  is  subject  to  impeachment  only  by  a  direct  proceed- 
ing in  a  competent  court  and  may  not  be  attacked  collaterally  in  an  action  by 
the  trustee  to  set  aside  a  preference,^*^  nor  in  any  other  similar  action  or  pro- 
ceeding.^** 

IX.  DEFAULTS, 
a.  Where  the  judge  is  in  the  district  or  division.' —  If  no  pleadings  are  filed 
on  or  before  the  last  day  for  filing,  the  judge  must  "  on  the  next  day,  if 
present,  or  as  soon  thereafter  as  practicable,  make  the  adjudication  or  dismiss 
the  petition."  The  last  three  words  suggest  that,  in  default  cases,  the  judge 
is  required  to  do  more  than  grant  the  prayer  of  the  petition ;  he  must  examine 
the  petition  and  ascertain  whether  it  alleges  facts  sufficient  to  bring  it 
within  the  requirements  of  the  statute;  if  not,  he  should  dismiss  it,  not- 
withstanding the  bankrupt's  default.  Even  if  an  answer  is  filed  after  the 
time  to  file  it  has  expired,  but  before  adjudication,  an  adjudication  on  default 
must  be  granted.^**  The  presence  of  the  judge  on  the  next  day  after  the 
time  to  plead  expires,  seems  to  make  an  immediate  adjudication  imperative. 
Otherwise,  it  must  be  as  soon  thereafter  as  practicable.  The  failure  to  contest 
the  petition  by  any  person  having  the  right  so  to  do  establishes  the  truth  of  its 
allegations,  and  an  adjudication  thereon  is  binding  as  against  everybody.^' 


a  corporation  upon  its  default  will  ibe  vacated 
upon  the  petition  of  interested  parties  to 
enable  them  to  raise  the  question  whether  the 
corporation  is  subject  to  adjudication  as  a 
bankrupt,  and  the  receiver  of  the  corporation 
having  no  knowledge  of  such  adjudication 
may  move  to  vacate  it.  In  re  Hudson  River 
Elec.  Power  Co.  (D.  C,  N.  Y.),  21-  Am.  B.  R. 
915,  167  Fed.  986.  See  same  matter  (D.  C, 
N.  Y.),  23  Am.  B.  R.  191,  - 173  Fed.  934, 
affd.  25  Am.  B.  R.  504,  183  Fed.  701. 

240.  In  re  Scott  (D.  C,  Mass.),  7  Am.  B. 
R.  39,  111  Fed.  144. 

241.  In  re  Hintze  (D.  C,  Mass.),  13  Am, 
B.  R.  721,  134  Fed.  141. 

242.  iHuttig  Mfg.  Co.  v.  Edwards  (C.  C. 
A..  8th  Cir.),  20  Am.  B.  R.  349,  1«0  Fed. 
619,  citing  Michaels  v.  Post,  21  Wall.  398, 
22  L.  Ed.  520 ;  Sloan  v.  I^ewis,  22  Wall.  150, 
22  L.  Ed.  832. 

243.  Gilbertson  v.  United  States  (C.  C.  A., 
7th  Cir.),, 22  Am.  B.  R.  32,  168  Fed.  672. 
See  cases  digested  Am.  Ba-nkr.  Dig.  §  280. 

Collateral  attack. —  The  ground  of  an  ad- 
judication cannot  be  collaterally  attacked, 
for  as  to  the  bankrupt  and  the  creditors  the 
adjudication  is  as  binding  as  a  judgment 
inter  partes  upon  due  hearing  in  a  court  of 
competent  jurisdiction.  In  re  Hecox  (C.  C. 
A.,  8th  Cir.),  21  Am.  B.  R.  314,  164  Fed. 
823;  In  re  Dempster  (C.  C.  A.,  Oir.),  22 
Am.  B.  R.  751,.  172  Fed.  353. 

Federal  courts  have  exclusive  jurisdiction 
to  adjudge  a  person  a  bankrupt  and  to  ap- 
point a  receiver,  and  where  the  order  of  a 
Federal  court  is   irregular,  improvident,   or 


unauthorized,  it  should  be  corrected  or  ques- 
tioned in  that  forum  and  not  in  the  State 
pourt  by  collateral  attack.  Moore  Bros.  v. 
Oowan  (Sup.  Ct.,  Ala.),  173  Ala.  536,  26 
Am.  B.  'R.  902,  55  So.  903.  A  decision  of  the 
bankruptcy  court  sustaining  an  involuntary 
petition,  although  erroneous,  is  conclusive 
unless  reversed  or  vacated,  and  cannot  ibe 
attacked  in  a  suit  to  restrain  attachment  pro- 
ceedings brought  against  the  bankrupt. 
Larkin-iGreen  Logging  Co.  v.  Sabin  (C.  C.  A., 
9th  Cir.),  35  Am'.  B.  R.  86,  222  Fed.  814. 
An  adjudication  cannot  be  attacked  collater- 
ally on  the  ground  that  the,  principal  place 
of  business  of'  the  bankrupt  was  not  in  the 
district.  Roszell  Bros.  v.  Continental  Doal 
Corp.  (D.  C,  Ky.),  38  Am.  B.  R.  31,  235 
Fed.  343,  aflFd.  sub  nom.  Matter  of  Contin- 
ental Coal  Corporation  (C.  C.  A.,  6th  Cir.), 
38  Am.  B.  R.  168,  238  Fed.  113. 

In  a  criminal  prosecution  for  the  conceal- 
ment of  assets  from  the  trustee,  the  defend- 
ant cannot  attack  the  adjudication, upon  the 
ground  that  it  was  made  by  the  referee  when 
the  judge,  in  fact,  was  not  absent  from  the 
district,  if  the  order  of  reference  recites  his 
absence.  Gilibertson  v.  U.  S.  (C.  C.  A.,  7th 
Cir,),  22  Am.  B.  R.  32,  168  F'ed.  672. 

244.  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  Am. 
B.  R.  153,  91  Fed.  102;  for  efTect  of  such 
iidjudication,  see  In  re  American  Brewing 
Co.  (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  463,  112 
Fed.  752. 

245.  In  re  Billing  (D.  0.,  Ala.),  17  Am. 
B.  R.  80,  145  Fed.  395. 
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b.  Where  the  judge,  is  absent. — If  the  judge  is  not  within  the  district  or 
division  the  day  after  the  time  to  plead  expires,  the  clerk  must  "  forthwith 
refer  the  case  to  the  referee."  "  Division  of  the  district "  here  means  the 
divisions  into  which  some  of  the  Federal  districts  are  divided  by  the  general 
law,  and  not  the  referee  districts.^®  This  is  done  by  an  order  of  reference 
substantially  in  the  words  of  Form  No.  15.  On  its  receipt,  the  functions  and 
duties  of  the  judge  as  to  making  the  adjudication  or  dismissing  the  petition 
devolves  on  the  referee?^*'' 

X,    TRIALS  IN  VOLUNTARY  CASES. 

a.  In  general. —  Subsection  g  provides  that  upon  filing  a  voluntary  petition 
the  judge  shall  hear  the  petition  and  make  the  adjudipation  or  dismiss  the 
petition.  The  practice  here  is  the  same  as  where  default  was  made  in  an 
involuntary  case,  and  no  pleading  had  been  filed  in  opposition. to.the  petition 
on  the  last  day  for  filing.  The  judge,  if  in  the  district  or  division,  muat 
adjudicate  or  dismiss;  if  he  is  absent,  the  clerk  musfc  forthwith  refer  the 
case  to  the  referee,  who  then  proceeds  in  the  stead  of  the  judge.  It  seems 
that  an  answer  cannot  be  interposed  to  a  voluntary  petition.^^  While  creditors 
may  contest  any  petition  in  involuntary  bankruptcy,  no  provision  is  made'  by 
the  Bankruptcy  Act  for, contesting  a  petition  in  voluntary  bankruptcy.^®  The 
proper  method  pf  attack  is  by  petition  or  motion  tP  set  aside  the  adjudication. 
A  motion  to  set  aside  an  adjudication  may  be  granted  where  a  bankrupt 
at  the  time  of  filing  tbe  petition  had  not  resided  within  the  district  the 
required  Iraigth  of  time,  but  the  proceedings  will  be  continued  under  a  second 
order  of  adjudication,  where  when  the  motion  was  made  the  bankrupt  had 
resided  in  the  district  a  sufiicient  time  to  give  the  court  jurisdiction.^^ 

b.  Volimtary  petition  while  involuntary  petition  peiiding. —  There  was  some 
doubt  under  the  former  law  whether  a  debtor,  against  whom  a  creditors' 
petition  was  pending,  could  be  adjudicated  on  his  voluntary  petition  subse- 
quently filed.^^  And  this,  even  though  under  that  law  petitions  could  be  dis-_ 
missed  by  consent  and  without  a  general  notice  to  creditors.  Under  the  present 
law  it  seems  well  established  that'  the  pendency  of  an  'involuntary  petition  will 
not  prevent  an  insolvent  debtor,  prior  to  adjudication  thereon,  from  filing  a 
voluntary  petition.^^^  The  tendency  of  the  decisions  is  to  adjudicate  on  the 
voluntary  petition  and,  by  subsequent  steps,  protect  the  rights  of  the  petition- 
ing creditors  flowing  from  their  earlier  petition. ^^*  A  voluntary  proceeding 
takes  precedence  over  an  involuntary  proceeding  commenced  in  another  dis- 

246.  Compare  In  re  Polakoff  (Hef.,  N.'Y.),  253.  Matter  of  Pennington  &  Co.  (D.  C, 
1  Am.  B.  R.  358.                                            '  Ky.),  35  Am.  B.  E.  832,  228  Fed.  388. 

247.  See  discussion  under  Section  Thirty-  Rights  of  petitioning  creditors. —  Thus  it 
eight  of  this  work.  is  still  an  open  question  whether  am  adjudi- 

248.  In  re  Jehu  (D.  C,  Iowa),  2  Am.  B.  cation  can  he  made  on  the  voluntary  petition 
R.  498,  94  Fed.  638.  at  once,   reserving  to  the  petitioning  cred- 

249.  Matter  of  Pennington  &  Co.  (D.  C,  '  itors  the  right  to  bring  forward  their  ,pro- 
Kv  )    35  Am.  B   R.  832,  228  Fed.  388.  ceedmg  and  consolidate  aa  of  the  date  they 

250.  In  re  Tully   (D.  C,  N.  Y.),  19  Am.      ^^^  ^^   nqpS'^o^';/^-  ^•'w^''  \-^f-- 

B.  R.  604,  156  Fed.  634.  ^V?'  ^^^'  ]^l  ^^\^P^\'  "' TJ^ether  adjudi- 
a_,    T     -„  171 „«    n^A    r<o=    iiHsn.   T-n      cation  must  be  withheld  until  the  notice  is 

II-  !%  ^^l^''\  !i'o  ^T-JctlL}^  ^^^"  'I"  >•«  I^"'  (!>•  C,  N.  Bale.) ,  7  Am. 
re  Stewart  Fed.  Cas.  13,419 ;  In  re  Oanfield,      g   jj   533^  112  Fed.  777) .    The  former  seems 

Fed.  Cas.  2,380.    Compare  In  re  Mnssey  (D.      the  wiser  practice.     Otherwise  great  iniurv 

C,  Mass.),  3  Am.  B.  R.  592,  99  Fed.  71.  to  assets  may  result  from  theT'delay.     See 
252.  gee  p.   478,  ante,  and  under  Section      also  In  re  Waxelbaum  (D.  C,  N.  Y.),  3  Am. 

Fifty-nine,  post.  B.  R.  392,  98  Fed.  589. 
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triot,  especially  where  the  basis  of  the  jurisdiction  in  the  voluntary  proceeding, 
the  domicile  or  residence  of  the  bankrupt,  has  been  clearly  established,  while 
the  basis  of  the  involuntary  proceeding,  the  principal  place  of  business  of  the 
bankrupt  is  doubtful.^^* 


XI.  ORDER  OF  REFERENCE  AND  EFFECT. 

Under  this  section  two  facts  must  exist  in  order  to  warrant  the  clerk  in  refer- 
ing  the  case  to  the  referee,  viz. :  (1)  That  no  pleadings  have  been  filed  within 
the  time  provided  for  pleading;  (2)  the  absence  of  the  judge  from  the  district, 
or  the  division,  "  on  the  next  day  after  the  last  day  on  which  pleadings  may 
be  filed."  In  view  of  the  terms  of  clause  "  d  "  of  the  section,  the  requirement 
that  "  no  pleadings  have  been  filed  "  should  be  construed  to  mean  no  plead- 
ings in  opposition  to  the  petition,  and  the  fact  that  an  answer  confessing  the 
allegations  of  the  petition  has  been  filed  ought  not  to  be  a  legal-  obstacle  to  the 
reference  of  a  case  by  the  clerk  to  the  referee.^®®  The  order  of  reference 
required  under  subsections  /  and  g,  where  the  judge  is  absent  from  the  district  or 
division  of  the  district  in  which  the  petition  is  filed  or  pending,  should  be  in 
the  form  prescribed  by  Form  No.  15.^^*^  If  made  after  adjudication,  Form 
ISTo.  14  is  applicable  5^^''  it  has  been  held  that  such  an  order  may  be  made  by 
the  deputy  clerk,  the  act  of  signing  being  ministerial  and  not  judicial.^^*  This 
order  and  a  copy  of  the  petition  and  schedules  in  voluntary  cases,  and  of  the 
petition  at  least  in  involuntary  cases,  must  be  sent  by  mail  or  delivered  per- 
sonally by  the  clerk  to  the  proper  referee.  The  order  fixes  a  day  on  which  the 
bankrupt  must  appear  and  after  which  the  referee  shall  have  jurisdiction. 
This  should  usually  be  the  following  day.  It  is  thought,  however,  that  the 
referee  has  complete  jurisdiction  the  moment  the  order  is  made ;  Form  No.  14, 
to  this  extent  at  least,  is  not  in  accord  with  the  law.  In  effect  the  referee  then 
becomes,  as  to  that  preceding,  a  court  of  original  jiirisdiction,^®"  and  the  judge 
a  court  of  appeal.         After  reference  to  the  referee,  tlje  practice  on  both 

254.  Matter  of  Pennington  &  Co.    (D.  C,  render  the  adjudication  subject  to  collateral 
Kv.),  35  Am.  Bl  R.  832,  228  Fed.  388.  attack. 

255.  Matter  of  Sage  (D.  C,  Mo.),  35  Am.  256.  Absence  of  distnct  judge.-  That  an 

B    R   436,  224  Fed.  525.     In  this  case  it  ap-  o>-df  of  reference  m  a  voluntary  bankruptcy 

,  .,  '  ,         ,,       ■  ii,  J         M„,  „  „.,+;+;™       recites  the  absence  of  the  district  mdee  from 
peared  that  on  the  8«th  day  after  a  petition       ^^^  ^.^^^.^  ^^^^  ^^^  ^^^^  ^^^  jurisdiction 

m  bankruptcy  was  filed,  the  bankrupt   ap-  ^^  ^j^^  bankruptcy  court,  acquired  upon  the 

peared  and  filed   an   answer    admitting  the  gjj^^  ^^  ^.j^^  petition,  to  adjudge  the  peti- 

substantial   allegations   of   the   petition,   and  ^ioner  a  bankrupt;  such  recital  relates- only 

consenting  that  he  be  adjudged  a  bankrupt,  ^q  t^e  course  of  procedure  within  the  juris- 

and  asking  that  the  case  be  at  once  referred  diction  of  the  court,  and  is  not  open  to  col- 

to  the  referee,  and  the  clerk,  without  issu-  lateral  attack.     Gilbertson  v.  United  States 

ing   a   subpoena   fixing,  the   return    day   or  (C.  0.  A.,  7th  Cir.),  22  Am.  B.  R.  32,  168 

finding    or    specifying   that    the    judge    was  Fed.    672. 

absent  "  on  the  next  day  after  the  last  day  257.  In  re  Bellamy,  Fed.  Cas.   1,268. 

on   which   pleadings  may   be   filed,"    as   re-  258.  Gilbertson  v.  United  States  { C.  C.  A., 

quired  by  section  18  of  the  Bankruptcy  Act,  7th  Cir.),  22  Am.  B.  R.  32,   168   Fed.  672. 

found  and  recited  in  his  order  of  reference  Contra:     Bray  v.  Cobb   (D.  C,  N.  Car.),  1 

that  the  judge  was  absent  "at  the  time  of  Am.  B.  R.  153,  91  Fed.  102. 

the  filing  of  the  petition."    It  was  held  that  259.  General  Order  XII.     See  also  under 

although    the   procedure   was   irregular    the  Sections  Thirty-eight   and  Thirty-nine. 

defects  were  not  jurisdietiona,l  and  did  not  260.  See  General  Order  XXVII. 
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voluntary  and  involuntary  proceedings 
different  sections  of  this  work.^^^        '  • 

261.  Practice  after  reference.—  For  notice 
of  the  first  meeting  and  now  given,  see 
Bankr.  Act,  §  58;  for  proceedings  at  first 
meeting,  see  §§  55,  56.  General  Orders  IV, 
XXV;  for  proof  of  claims,  see  §  57,  General 
Order  XXI;  for  appoiiltment  and  qualifica- 
tion of  trustees,  see  §§  45,  46,  General  Orders 
XIII^  XIV,  XV,  XVI;  for  -bond  of  trustee 
and  effect  when  certified  ■  copy  recorded,  see 
§§  21 -c,  50;  for  examination  of  the  bankrupt. 


is  identical,  and  is  discussed-  under 


see  §§  7(9),  21-El,  Geai,ei;al,  Order  XXIIjfor 
setting  aside  of  exeiiiptidns,'  see  §  6,  General 
Order  XVII;  for  duties  of  trustee,  see  §  47, 
General  Order  XVII;,  for  appointment  of  ap- 
praisers, see  §  70-b;  for  sales  of  assets,  see 
§§  58-a(4),  70-b,  General  Order  XVIII;  for 
stays,  see  §§  2(15),,  11;  for  declaration  and 
payment  of  dividends,  see  §  65;  for  final 
meetings,  see  §§  57-f,  58-a(6),  etc. 


SECTION  NINETEEN. 


JURY  TRIALS 

§  19.  Jury  Trials. — a  A  person  against  whom  an  involuntary  peti- 
tion has  been  filed  shall  be  entitled  to  have  a  trial  l^y  jury,  in  respect 
to  the  question  of  his  insolvency,  except  as  herein  otherwise.,provided, 
and  any  act  of  bankruptcy  alleged  in  such  petition  to  have  been  com- 
mitted, upon  filing  a  written  application  therefor  at  or  before  the 
time  within  which  an  answer  may  be  filed.  If  such  application  is 
not  filed  within  such  time,  a  trial  by  jury  shall  be  deemed  to  have 
been  waived. 

fc  If  a  jury  is  not  in  attendance  upon  the  court,  one  may  be  specially 
summoned  for  the  trial,  or  the  case  may  be  postponed,  or,  if  the  case 
is  pending  'in  one  of  the  district  courts  within  the  jurisdiction  of  a 
circuit  court  of  the  United  States,  it  may  be  certified  for, trial  to  the 
circuit  court  sitting  at  the  same  place,  or  by  consent  of  parties  when 
sitting  at  any  other  place  in  the  sa;me  district,  if  such  circuit  court 
has  or  is  to  have  a  jury  first  in  attendance. 

c  The  right  to  submit  matters  in  {Controversy,  or  an  alleged  offense 
under  this  act,  to  a  jury  shall  be  determined  and  enjoyed,  except  as 
provided  by  this  act,  according  to  the  United  States  laws  now  in  force 
or  such  as  may  be  hereafter  enacted  in  relation  to  trials  by  jury. 


Analogous  provisions:     In  U.  S.:    As  to  jury  trials   in   involuntary   proceedings,   Act  of 
1867,  §§  41,  42,  R.  S.,  §  5026;    Act  of  1841,  §  1;  As  to  jury  trials  upon  specifications 
filed  against  a  discharge,  Act  of  1867,  §  31,  R.  S.,  §  5111;  Act  of  1841,  §  4;,, As;  to 
trials  of  issues  of  fact  in  the  district  court,  R.  S.,   §   566;   As  to  trials  of  issues 
of  fact  in  the  circuit  court,  R.  S.,  §§  648,  649. 
In  Eng.:    Act  of  1883,  §  102(3),  General  Rules  94-97. 
Cross-references:     To  the  law:     Acts  of  bankruptcy,  §  3. 
Adjudication  where  facts  are  controverted,  §  18-d. 
Depositions  may  be  taken;  notices,  §  21-b,  c. 
Reference  of  cases  after  adjudication,  §  22. 
Who  may  file  petitions,  §  59. 
Insolvency  when  preferences  were  given,  §  60-b. 

Recovery  of  property  transferred  while  bankrupt  was  insolvent,  §  67-e. 
To  the  Forms:    Order  for  jury  trial.  Form  No.  7. 

See  Hagar  and  Alexander's  Bankruptcy  Forms  ,.(2d  Ed.),  Nos.  22,  23.  ^ 
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SYNOPSIS   OF   SECTION. 


JURY  TRIAIS 

I.  Jury  Trial  in  Contested  Adjudications,  488.  ^ 

a.  Comparative  legislation,  48i8. 

b.  Jury  trial;  when  granted,  488. 

c.  How  jury  trial  demanded,  489. 

d.  Effect  of  failure  to  demand,  490. 
n.  How  a  Jury  is  Obtained,  490. 

a.  In  general,  490. 

b.  The  trial,  490. 

m.  Trial  by  Jury  of  Offenses  or  Other  Controversies,  491. 

a.  Mtaning  of  the  subsection,  491. 

b.  Jury  trials  on  contested  discharges,  491. 

I.    JURY  TRIAL  IN  CONTESTED  ADJUDICATIONS. 

a.  Comparative  legfislation. —  In  England,  a  jury  trial  in.  bankruptcy  pro- 
ceefiings  is  always  discretionary/  but,  where  tlie  facts  are  disputed,  will  usually 
be  gtaiited.^  Under  the  law  of  1841,  trial  by  jury  could  be  demanded  by  the 
debtor  within  ten  days  after  a  decree  adjudging  him  a  bankrupt  "  to  ascertain 
the  facts  of  such  bankruptcy."^  By  the  law  of  1867,  the  demand  must  have 
been  made  in  writing  on  the  return  day,  and  then  the  jury  was  "  to  ascertain 
the  fact  of  such  alleged  bankruptcy."  *  .  , 

b.- Jury  trials;  when  granted.— The  present  law  clearly  limits  the  issues  to 
be  submitted  to  a  jury  to  two;  (a.)  the  question. of  insolvency  and  (b)  whether 
the  alleged  act  of  bankruptcy  Fas  been  conunitted.®  It  is  tiot  thought,  however, 
that  this  precludes  the  jury  from  passing  on  any  other  pertinent  question,  as, 
whether  the  alleged  bankrupt  was  domiciled  within  the  district  the  required  time, 
or  whether  a  petitioning  creditor  has  a  provable  debt,  or  whether  the  debtor  is 
in  one  of  the  excepted  classes  not  amenable  to  involuntary  bankruptcy,  pro- 
vided the  judge  submits  such  an  issue  to  them.*  Subsection  a  merely  declares 
on  what  issues  in  a  contested  adjudication  trial  by  jury  is  a  matter  of  right. 

1.  Eng.  Act  of  Bankruptcy  of  1883,  §  creditofs,  and  the  answer  denies  each  and 
102(3).                                                           '  every  allegation  of  the  petition,   and  a  de- 

2.  In  re  Carvill,  1  Morrell,  150.  mand  for  a  jury  trial  is  filed  therewith,  the 

3.  Act  of  1841,   §   1.  alleged  hankrupt  is  entitled  to  a  jury  trial 

4.  Act  of  1867,  §  41.  of  the  question  whether  he  has  made  such 

5.  Day  v.  Beck,  etc.,  Co.  ( 0.  0.  A.,  5th  general  assignment.  Day  v.  Beek,  etc.,  Hard- 
Cir.)  8  Am.  B.  R.  175,  114  Fed.  834;  In  re  ^^.^  ^o.  (C.  C.  A.,  5th  Or.),  8  Am.  B.  R. 
Christensen    (D.  C,  Iowa),  4  Am.  B.  R.  99,  j^g     jj^   ^^    834 

101    Fed.   802;    Simonson  v.   Sinsheimer    (C.  /.'  r,„„  iv/r.xT       x,l             r\        j    , , .   -kt    -.t 

C.  A.,  7th  Cir.),  3  Am.  B.  R.  824,  100  Fed.  J.    ^Zr^     ^nZ  ^UrT°^'  \\i  \  ^■ 

426;   Bernard  v.  Ahel    (G.   C.  A.,  9th  Cir.),  f74;  MdClure  v.  Gihbs,  157  N.  Y.  413;   Bar- 

19  Am.  B.  R.  383,  389,  156  Fed.  649;  citing  ^°^  "■  Barbour,  104  U.  S.  126,  26  L.  Ed.  672; 

Collier  on  Bankruptcy  (6th  ed.),  257.  ^'^  ^e  Neasmith  (C.  C.  A.,  6th  Cir.),  17  Am. 

General  assignment. — Where  a  petition  in  B.  R.   128,   147   Fed.   160;   Oil  Well  Supply 

involuntary  bankruptcy  alleges  that  within  Co.  v.  Hall   (C.  C.  A.,  4th  Cir.),  11  Am.  B. 

the  four  months'  period,  the  alleged  bankrupt  R.  738,  128  Fed.  875;  In  re  Farthing  (D.  C, 

made  a  general  assignment  for  the  benefit  of  No.  Oar.),  29  Am.  B.  R.  732,  202  Fed.  557. 
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The  right  to  a  jury  trial  in  respect  to  the  questions  specified  upon  applica- 
tion of  the  person  against  whom  an  involuntary  pietition  has  been  filed,  as 
provided  in  this  section,  is  absolute  and  cannot  be  withheld  at  the  discretion 
of  the  courtJ  In  that  respect  it  differs  from  the  trial  of  an,  issue  out  of 
chancery,  which  a  court  of  equity  is  not  bound  to  grant,  nor  bound  by  the 
verdict  if  such  trial  be  granted.^  Acts  of  bankruptcy  are  used  in  this  con- 
nection, as  they  are  set  forth  in  a  preceding  section  of  the  statute,  and  are 
thus  given  a  definite  meaning.  Whether  one  be  chiefiy  €aigaged  in  farming 
has  no  relation,  within,  this  meaning,  to  any  act  of  bankruptcy ;  and  like  other 
jurisdictional  questions  is  for  the  court.^  Subsection  a  does  not  confer  upon 
a  petitioning  or  answering  creditor  the  right  to  a  trial  by  jury  of  an  issue 
pertaining  to  alleged  acts  of  bankruptcy  or  the  insolvency  of  the  alleged  bank- 
rupt.'^*' The  right  is  confined  to  the  debtor ;  but  a  debtor  cannot  bring  in  issue 
before  a  jury  the  intention  alone,  with  which  he,  while  insolvent,  permitted  a 
crfeditor  to  have  a  preference."  Upon' motion  the  issues  will  be  limited  to  the 
insolvency  of  the  alleged  bankrupt  and  the  act  of  bankruptcy  charged  in  the 
petition  to  have  been  committed.-^^  The  issue  of  insolvency  involves  the  ques- 
tion of  a  fair  valuation  of  the  bankinipt's  property,  and  the  validity  and 
amount  of  petitioners'  claims.  ■''  The  question  as  to  whether  an  alleged  bank- 
rupt is  a  partner,  when  decisive  of  the  question  of  his  solvency,  must  be  kept 
open  for  the  jury."  Where  the  issue  is  insolvency,  the  burden  is  upon  the 
petitioning  creditors.  ^^  The  question  of  an  alleged  bankrupt's  insanity  may 
be  submitted  to  the  jury  as  an  essential  part  of  the  defense  that  he  did  not  com- 
mit an  act  of  bankruptcy.^®  Where  the  bankruptcy  court,  having  exclusive 
jurisdiction,  also  has  custody  of  certain  money,  and  the  distribution  of  the 
fund  is  the  only  issue  before  the  court,  there  is  no  question  under  the  Bank- 
ruptcy Act  or  other  law,  to  be  submitted  to  a  jury  for  determination.*'' 

c.  How  jury  trial  demanded. —  The  demand  must  be  by  a  written  applicatipn. 
No  form  is  prescribed,^  but  any  statement  signed  by  the  bankrupt  and  indi- 
cating the  demand  will  be  sufiicient.  If  the  application  is  granted,  an  order 
substantially  in  Form  ISo.  7  should  be  entered  by  the  clerk.  Such  an  applica- 
tion can  be  made  only  by  "  a  person  against  whom  an  involuntary  petition 
has  been  filed ;"  thus  an  answering  creditor  has  not  the  right  to  a  jury  trial, 
even  on  the  two  specified  questions.*^     The  application  must  be  made  within 

""7.  Elliott  V.   Toeppner,   187   U.  S.   327,   9  12.  Moras   v.    Franklin  Coal   Co.    (D.   C, 

Am.  B.  R.  50,  47  L.  Ed.  200;  Day  v.  Beck  Penn.),  11  Am.  B.  E.  423,  125  Fed.  998. 
&  Gregg  HardVare  Co.   (C.  C.  A.,  5th  Cir.),  13.  Schloss  v.   Strellow  &  Co.    (0.   C.  A., 

8  Am.  B.  R.  17'5,  114  Fed.  834.  3d  Cir.),  19  Am.  B.  R.  359,  156  Fed.  663. 

8.  Elliott  V.  Toeppner,  187  U.  S.  327,  9  14.  In  re  Neasmith  (C.  C.  A.,  6th  Cir.), 
Am.  B.  R.  50,  47  L.  Ed.  200.  But  see  Oil  17  Am.  B.  R.  128,  147  Fed.  160;  Buffalo 
Well  Supply  Co.  v.  Hall  (C.  O.  A.,  4th  Cir.),  Milling  Co.  v.  Lewisburg  Dairy  Co.  (D.  C, 
11  Am.  B.  R.  738,  128  Fed.  875,  holding  that  Pa.),  20  Am.  B.  R.  279,  159  Fed.  319. 
where  a  district  court  certifies  a  caSe  to  the  15.  MoGowan  v.  Knittel  (C.  C.  A.,  3d 
circuit  court  for  trial  by  jury,  after  such  a  Cir.),  15  Am.  B.  R.  1,  137  Fed.  453,  1,015. 
trial  had  been  waived,  the  verdict  is  ad-  16.  In  re  Ward  (D.  C.,  N.  J.),  20  Am.  B. 
visory  and  may  be  disregarded.  R.  482,  161  Fed.  755. 

9.  Stephens  v.  Merchants  Bank   (C.  C.  A.,  17.  Matter  of  Gibbons  (D.  C,  Wash.),  35 
7th  Cir.),  18  Am.  B.  R.  560,  154  Fed.  341.  Am.  B.  R.  620,  225  Fed.  420. 

10.  In  re  Herzikopf   (O.  C.  A.,  9th  Cir.),  18.  See,  however,  "  Supplementary  Forms," 

9  Am.  B.  R.  745,  121  Fed.  544.  post;    Hagar    and    Alexander's    Bankruptcy 

11.  In   re  Harris    (D.   C,   Ala.),    19   Am.       Forms,  2d  Ed.  No.  22. 

B.  R.  204,  156  Fed.  875.  19.  See  Bankr.  Act,-  §   18-b. 
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five  days  afterthe  return  day.  If  there,  tas  been  a  general  extension  ;0f  time 
to  plead,  it  seems  that  a  demand  filed  after  the  original  day  to  plead,  but  before 
th^  extension  of  time  expires,  will  be  too, late, ^^ 

d.  Effect  of  failure  to  demand.—  It  is  clear  that,  if  no  application  for  a  jury 
trial  is  filed  withiu  the  time  limited,  the  right  is  waived.^^  At  the  same  time, 
even  after  such  a  waiver,  an  jsgue  or  issues  of  fact  may  ;b6  framed  and  sent 
to  the  jury,  though  the  court  in  that  event  vfiW  not  be  bound  by  its  findings.^^ 
Where,  however,  the  proceeding  is  only  constructively  involuntary,  as  some 
partnership  proceedings,  and  the  case  has  already  been  referred  to  the  referee, 
the  time  does  not  expire  until  the  day  set  for  the  hearing.^  Where  a  stipu- 
lation is  entered  into  by  the  attorneys,  of  the  parties  in  interest,  waiving  trial 
by  jury  and  submitting  the  case  to  the  trial  judge,  he  is  constituted  an  arbi- 
trator, and  his  decision  will  not  be  disturbed  where  t]iere  is  evidence; to 
support  it.^* ,!;;.  ,  .  ,i       ,,  • 

II.     HOW  A  JURY  IS  OBTAINED. 

a.  In  general. —  A|  un,der,  the  fprmer;  law,  perhaps  before  and  certainly 
afterthe  amendatory  act  of  1874:,^^  the  tria^may  be  had  at.  a  stated  term  which 
has  a  jury  in  attendance,  or  before  a  special  jury  called  for  that  ipurpose.^" 
But  the  statute:  does  not  specify  how  such  a  Special  jury  is  ito  be  paid,  and 
this :  clause,  in  actual  practice,  will  be  found, of  little  avail.  The  additional 
clause,,  permitting  the  certification ,  of  the  cause  to  a  circuit  court,  is  of  no 
force  since  the  abolishment  of  that  court  by. the  judicial  code. . 

b.  The  tj^ialj.T^ The  trial  before  a  jury,  is  conducted- and.  siibject  to  the 
immemorial;  rules  surrounding  a  trial  at  common  law.^^  The  right  to  intro- 
duce evidence  by  way  of  deposition  is  unquestioned,^^  and  the- method  of  taiing 
evidence  is  further  sjiggfested  by. the  equity  rules. ^^•'  The  judge  can  take  the 
ease  ;f rom  the  jurybyidireSting.  a  verdict,  if  no  question  of  fact  develops,  or 
he  can  set  the  verdict  aside.^°  .  If  each  iparty  asks  the  court  io  direct  a  verdict- 
in  his  favor,  it  is  equivalent  to  a  request  for  a  findiug  of  facts,  and  if  the  court 
directs  ithe,  verdict,; ;bpth  parties  are  concluded  on  such.fihdings.^^  .As  has 
already  been.suggested,  he  can  submit  issues  to  them,  other  than  those  peculiarly 

20.  donsult  Bray  v.  Cobb  (D.  C,  N^.  Car.'),  27.  Elliott  v.  Toeppner,'  187  U.  S.  327,  9 
1  Am.  B   E.  153,  91  Fed.  102.              ,  Am.   B.   R.    54,   47   L;   Ed.   200;    IXincan   v. 

21.  In  re  Neasmith •  ( C  C.  A.,,  6th.  Cir.),  Landjs-  (C.  C.  A.,  3d  dr.),  5  Am.  B.  R.  649, 
17   Am.  B.  R.   128,   147   Fed.   160;   Oil  Well  106  Ji'ed.' 839. 

Supply  do.  V.  Hall   (C.C.  A.,  4th  Cir.),  11  28.  See  Bankr.  Act,  §  21-lb.     See  also  Ex 

Am.  B.  R.  738,  128  Fed.  876.  parte  Fisk,  113  U.  S.  713,  28  L.  Ed.  1117. 

22.'iSee  cases  cited  in  foot-note,  supra.    In  29.  Equity   iRulea    LXVII-I/XXI     (App^n- 

sucli  a  case  the  verdict  .is  advisory  only.     In  dix  A,  post).     As  to  burden   of   proof,   see 

re  .Neasmith    (C.   C.   A.,  6tli  Cir.),   17   Am.  Brock   v.   Happock,    Fed.   Cas.    1,912;    In   re 

B.  R.  128,147  F'ed.  160.                  ,.                   ;  Scudder,    Fed.    Cas.    12,563;    In    re    Oregon 

23.  In  re  Murray  (D.  C,  "Iowa)',  3  Am.  B.      Pj;inting  Co.,  Fed.  Cas.  10,560. 

E.  601,  96  Fed.  600.,                                         '  30.  In   re   Jelsh,    Fed.    Cas.,  7,257;    In   re 

24.  Fort  V^^orth  Co.  v.   Shapleigh  Co.    (C  Corse,  Fed.  Cas.   3,254. 

C.  a:,  5th  Cir.),  34  Am.  B..  R.  21,  221  Fed.  31.  Bradley  Timber  Co.  v.  White  (C.  C.  A., 
257.              ,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed.  779, 

25.  See  §  14  of  Act  of  June  22,  1874.  And      affg.   9   Am.   B.   R.   441.     See  Thompson  v." 
consult  In  re  Heydette,  Fed.  Cas.  6,444;   In      Simpson,  128  N.  Y.  283;  Bentell  v.  Magone, 
re  Gebhardt,  Fed.  Cas.  5,294.  157  U.  S.  154,  39i  L.  Ed.  654. 

26.  See,  under  the  former  law.  In  re  Find- 
lay,  Fed.  Cas.  4,789. 
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theirs  to  determine.^^  The  verdict  will  usually  be  speoial,^^  and  in  the  form 
of  an  answer  to  one  or  both  the  statutory  issues  raised  in  the  case.  The  judge 
is,  of  course,  bound  by  the  jury's  determination  of  "questions  of  fact  submitted 
to  them  in  response  to  a  demand  as  a  matter  of  right. 

in.    TRIAL  BY  JURY  OF  OFFENSES  OR  OTHER  CONTROVERSIJES. 

a.  Meaning  of  the  subsection. —  Subsection  c  unquestionably  refers  to  all 
issues  that  may  arise  in  bankriiptcy  proceedings  and  as  a  part  thereof,  other 
than  contested  adjudications.  The  seventh  amendment  to  the  constitution 
gives  an  absolute  right  to  trial  by  jury  in  all  actions  at  law  where  the  amount 
in  question  exceeds  twenty  dollars.  It  has,  therefore,  been  suggested  that  other 
issues  whicb,  were  they  not  parts  of  a  proceeding,  as  for  instance,  a  motion  to 
expunge  a  claim  duly  proved,  would  be  mere  actions  at  law,  must,  on  demand 
of  either  party,  be  submitted  to  a  jury.^  Barton  v.  Barbour,^^  decided  by  the 
Supreme  Court  under  the  former  law,  seems,  however,  to  be  conclusive;  it 
holds  that  trials  without  a  jury  in  bankruptcy  proceedings  are  not  a  violation 
of  constitutional  right.  ISTor  does  the  reference  to  the  Revised  Statutes  ^* 
made  by  this  subsection  change  the  rule.  The  district  court  does  not  try 
equity  causes  by  jury ;  no  more  did  the  circuit  court,  in  which,  even  in  actions 
at  law,  a  jury  might  be  dispensed  with  by  consent.  Nor  do  the  words  "  to 
submit  matters  in  controversy,  or  an  alleged-  offense  under  this  efct "  become 
meaningless,  in  this  view.  Offenses,  being- crimes,  must  be  tried  by  jury; 
actions  to  recover  back  property  are  clearly  matters  in  controversy  outside 
bankruptcy  proceedings  proper.^'^  The  words  quoted  clearly  refer  to  these 
and  like  controversies,  which  are  not  strictly  "  proceedings  in  bankruptcy."  ^* 
This  would  seem  to  be  the  test.  Besides,  "  hearing  "  and  "  trial  "  are  not  in 
the  present  statute  set  off  against  each  other.*®  The  generic  word  "  trial " 
is  used  in  the  present  act  as  indicating  a  judicial  determination  of  a  controverted 
question,  either  without  or  with  a  jury.  If,  however,  the  action  is  to  recover 
property  fraudulently  transferred  and  laid  in  either  Federal  court,  it  is  doubt- 
ful whether  a  jury  trial  can  be  had  as  matter  of  right.  If  not  a  part  of  the 
proceeding  in  bankruptcy,  such  a  trial  is  certainly  in  equity.  The  judge  could, 
however,  frame  an  issue  and  submit  it  to  the  jury ;  and  in  many  cases  thisi  will 
be  done.  Contempts  are. clearly  not  within  this  subsection,  and  they  will  be 
heard  by  the  judge.*"  But  where  an  action  is  brought  in  a  State  court  to 
recover  the  value  of  personal  property  claimed  to  have  been  disposed  of  by 
the  bankrupt  in  fraud  of  creditors,  it  may  be  that,  under  the  State  laws,  either 
party  is  entitled  to  a  jury  trial. *^ 

b.  Jury  trials  on  contested  discharges. —  What  has  gone  before  indicates  that 
a  bankrupt  when  petitioning  for  a  discharge  has  not  the  right  to  demand  a 

32.  In  re  Rude  (D.  C,  Ky.),  4  Am.  B.  R.  38.  For  meaning  of  the  words  quoted,  see 

319    101  Fed    805  Bardes  v.  Bank,  17'8  U.  S.  524,  4  Am.  B.  R. 

33  Compare  In  re  King,  Fed.  Cas-.  7,782.  163,  44  L.  Ed.  1175. 

34  Compare  In  re  Christenaen  (D.  C,  39.  Compare  Act  of  1867,  §  41,  R.  S.,  § 
Iowa),  4  Am.  B.  R.  99,  101  Fed.  802.  5,026,   "upon   such  hearing   or   trial,"   with 

35.  104  U.  S.  126,  26  L.  Ed.  672.  the  use  of  the  word  "  trial "  alone  in  cases 

36.  See  R.  S.,  §S  566,  648,  649.  where  a  jury  is  clearly  not  intended,  in  §§ 

37.  Compare  In  re  Baudouine    (C.   C.  A.,       13  and  15,  Act  of  1898. 

2d   Cir  )     3   Am    B.   R.   651,    101    Fed.   574,  40.  Eipon  Knitting  Works  v.  Schrieber  (D. 

revg  s   c    3  Am'.  B.  R.  55,  96  Fed.  536.  And  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed.  810. 

see  in 're'Riussell  (C.  C.  A.,  2d  Oir.),  3  Am.  41.  Allen  v.  Gray,  201  N.  Y.  504,  25  Am. 

S   R.  658,  101  Fed.  248.  B.  R.  423,  94  N.  B.  652. 
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jury  trial.  This  was  otherwise  under  the  former  law.*^  The  omission  of  the 
present  law  to  give  this  right  in  very  words  is  significant  of  an  intention  to 
deny  it.  No  cases  are  yet  to  be  found  in  the  books;  However,  as  previously 
suggested,  the  judge  can,  in  his  discretion,  send  a  specified  issue  to  a  jury, 
and,  when  the  objection  to  a  discharge  consists  in  an  offense  against  the  act, 
will  often  feel  constrained  so  to  do.  In  such  cases  he  is,  of  course,  not  bound 
by  the  verdict. 

42.  See  Act  of  1867,  §  31,  K.  S.,  §  5,111 ;       son,  Fed.  Oas.  8,151. 
Gordon  v.  Scott,  Fed.  Cas.  5,620;  In  re  Law- 
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OATHS,  AFFIRMATIONS. 

§  20.  Oaths,  AflBrmations. —  a  Oaths  required  by.  this  act,  except 
upon  hearings  in  court,  may  be  administered  by  (1)  referees;  (2) 
ofiBcers  authorized  to  administer  oaths  in  proceedings  before  the 
courts  of  the  United  States,  or  under  the  laws  of  the  State  where  the 
same  are  to  be  taken;  and  (3)  diplomatic  or  consular  officers  of  the 
United  States  in  any  foreign  country. 

6  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in 
lieu  thereof,  affirm.  Any  person  who  shall  affirm  falsely  shall  be 
punished  as  for  the  making  of  a  false  oath. 


Analogous  provisions:     In  U.  S.:    As  to  oaths  to  schedules  and  inventory,  Act  of  1867,  §  11, 
R.  S.,  §  5017;  As  to  oaths  to  proofs  of  debt,  Act  of  1867,  §  22,  E.  S.,  §§  5076,  5077, 
5079,  also  §  5076-A;  Act  of  1841,  §§  5,  7;  As  td  affirmations,  Act  of  1867,  §  48. 
In  Eng.:     None. 
Cross-references:    To  the  law:    Oath  includes  affirmation,  §  1(17). 
Verification  of  petitions,  §  ■  18-c. 
Examination  of  witnesses  imder  oath,  §  21-a. 
Punishment  for  false  oath,  §  29. 

Proof  of  claims  (Jonsists  of  statement  imder  oath,  §  57-a. 
To  the  General  Orders:    Execution  of  letter  of  attorney,  XXXI  (5). 


SYNOPSIS  0¥  SEOnON. 

OATHS   AND  AFFIRMATIONS. 

I.  Oaths,  493. 

a.  Comparison  with  former  ad,  493. 

b.  How  oaths  are  authenticated,  494. 

c.  Oath»  before  attorneys  of  record,  494. 

d.  Defects  in  forms,  494. 

n.  Affirmations,  494. 

I.     OATHS. 

a«  Comparison  with  former  act. —  The  present  act  is  here  much  mbre  liberal 
than  its  predecessor.  Prior  to  the  amendatory  act  of  1874,  even  proofs  of 
claim  could  be  sworn  to  only  before  a  register  or  circuit  court  commissioner ; 
if  the  oath  was  to  the  petition  or  inventory,  it  could  also  be  sworn  to  before 
the  judge.  Now,  an  oath  to  any  paper  to  be  used  in  a  bankruptcy  proceedings 
can  be  taken  before  any  officer  authorized  to  administer  oaths  in  proceedings 
in  either  the  Federal  or  State  courts  of  the  place  where  taken.  This  will  in 
most  States  include,  besides  the  judge,-  the  referee,  United  States  commis- 
sioners, notaries  public,  justices  of  .the  peace,  commissioners  of  deeds,  and  civil 

[493] 
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magistrates  in  general.  An  oath  taken  before  a  notary  public  of  one  State, 
over  his  signature  and  seal,  is  sufficient  for  use  in  proceedings  in  another 
State  and  no  further  proof  is  needed,  in  the  first  instance,  of  his  official 
character.^  If  in  foreign  countries,  it  must  be  before  a  diplomatic  or  consular 
officer  of  the  United  States  there  resident ;  an  oath  before  a  foreign  local 
magistrate  will  not  be  sufficient  '■     •       _ 

b.  How  oaths  are  authenticated. —  If  the  officer  taiing  the  oath  has  a  seal, 
he  should  impress  it  on  the  paper.^  If  not,  the  -better  practice  is  to  secure  a 
certificate  from  some  clerk  of  a  court  of  record,  that  he  is  such  an  officer.  It 
is  not  thought,  however,  that  such  certificates  are  necessary,  other  than  to  the 
effect  that  in  the  State  where  taken  the  officer  is  authorized  to  administer  oaths 
in  proceedings  before  its,  courts,  ^o  certificate  is,  therefore,  necessary,  when 
the  claim  is  to  be  filed  in  the  State  within  wljichit  is  verified;  the  referee 
should  take  judicial  cognizance  of  the  fact  that  the  officer  was  so  authorized.* 
Powers  of  attorney'  can  be  acknowledged  before  a  referee,  a  United  States 
commissioner,  or  a  notary  public,^  but  ■  it  has  been  held  that  the  power  to 
administer  oathsi  granted  by  this  section  carries  with  it'  the  incidental  power 
to  take  aqknowledgments  of  letters  of  attorney.^  A  person  authorized 
to  take  affidavits  and  .acknowledgments  will  npt, be.  permitted  to  doso  "  before 
himself  "  and  attest  to  his  own  veracity  or  identity.® 

0.  Oaths  before  attorneys  of  record. —  Under  the  former  act,  proofs  of  debt 
could  not  properly  be  taken  before  the  claimant's  attorney  of  record.''  This, 
it  seems,  is  not;  so  now,®  unless  the  attorney  has  previously  filed  an  appearance.^ 
A  proof  is  nothing  more  than  aii  affidavit,  and,  whilp  amounting  to  a^  prima 
facie  case,-'"  when  filed,  is  not  evidence  on  a  motion  or  petition  to  expunge. 
The  better  practice,  however,  is  to  see  that,  a  petition  is  sworn  to  or  a  claim  is 
verified  before  some  one  other  than  the  claimant's  attorney. ■'■^ 

d.  Defectsi  in  forms. —  The  forms  are  in  this  particular  frequently  mis- 
leading. Several  seem  to  indicate  that  they  must  bei  sworn  to  before  the 
referee.  The  oaths  to  the  schedules-'^  are  either  unnecessary,  or,  if  not  so, 
ought  to  have  a  jurat  similar  to  the  oaths  to  the  petition.  But,  where  possible, 
the  forms  of  oaths  prescribed  should  be  followed.-^* 

.       11.    AFFIRMATIONS. 

The  words  of  this  subsection  require  no  discussion.  The  word  "  oath " 
includes  "  affirmation  "  wherever  used  in  the  statute." 

1.  In  re  Pancoast  (D.  C,  Pa.),  12  Am.  6.  Matter  ofGrossffian  (D.  C,  N.  Y.),  34 
B.   R.   275,   129   Fed.   643;   Matter   of  Morae       Am.  B.  R.  32,  225  Fed."  1020.* 

(D.  C,  N.  Y.),  32  Atn.  B.  R.  207,  210  Fed..    ,      7.  In   re  Keyser,   Fed.    Cas.   7,748;    In   re 

900,  holding  that  a  petition  in  involuntary  Nebe,  Fed.  Cas.  10,073. 

bankruptcy  proceedings  may  be  properly  veri-  8.  In   re  Kimball    (D.  C,   Mass.),   4   Am. 

fied  hefore  a  commissioner  of  deeds.  B.  R.  144,  100  Fed.  177.     See  as  to  verifica- 

2.  In  re  Nebe,  Fed.  Cas.  10,073.  Compare  tion  of  petition  in  bankruptcy,  cases  cited 
In  re  Phillips,  Fed.  Cas.  11,098.  under     §     18,    subheading    "Terification  ■  of 

3.  In  re  Merriclv,  Fed.   Cas.  9,463.  pleadings." 

4.  See  General  Order  XXI  (5).  But  see  9.  In  re  Kindt  (D.  C,  Iowa),  3  Am.  B. 
In  re   Sugenheimer    {D.   C,   N.  Y.),   1   Am.  R.- 443,  98  Fed.  403. 

B.    R.    426,    91    Fed.    744,    holding    that    a  10.  In  re  Sumner    (D.  C,  N.  Y.),  4  Am. 

power    of    attorney   acknowledged    before    a  B.  R.  123,  101  Fed.  224. 

foreign  consul  is  sufficient.  11.  Thus,  note  In  re  Brumelkemp   (D    C., 

5.  In   re  Roy   (D.  0.,  N.  Y.j,  26' Am.  B.  N;  Y.),  2  Am.  B.  "R.  318,  95  Fed.  814. 
R.  4,  citing  under  the  Act  of  1867,  the  cases  12.  See  Form  No.  1. 

of  In  re  Butterfield,  Fed.  Cas.  2,048  j  In  re  13.  In  re  Keeler,  Fed.  Cas.  7,638. 

McDuflfer,  Fed.  Cas.  8,778.  ,  14.  See  Bankr.  Act,  §  1(17). 
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EVIDENCE. 

§  21.  Evidence. — a  A  court  of  bankruptcy  may,  upon  application 
of  any  officer,  bankrupt,  or  creditor,  by  order  require  any  designated 
person,  including  the  bankrupt*  and  Ms  wife*  to  appear  in  court  or 
before  a  referee  or  the  judge  of  any  State  court,  ■  to  be  examined 
concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose  estate 
is  in  process  of  administration  under  this  'act :  Provided,  That  the 
wife  may  be  examined  only  touching  business,  transacted  by  her  or 
to  which  she  is  a  party,  and  to  dieter  mine  ^the  fact  whether  she  has 
transacted  or  been  a  party  to  any  business  of  the  bankrupt.^ 

b  The  right  to  make -depositions  in  proceedings  under  this  act  shall 
be  determined  and  enjoyed  :according.  to  the  United  States  laws  now 
in  force,  or  such  as  may  be  Jiereafter  enacted  relating  to  the  taking 
of  depositions,  except  as  herein  provided.  '  ' 

c  Notice  of  the  taking  of  the  depositions  shall,  be-  filed  with  the 
referee  in  every  case.  When  depositions  are  to  be  tatken  in  opposition 
to  the  allowance  of  a  claim  notice  shall  also  be  served  upon  the  claim- 
ant, and  when  in  opposition  to  a  discharge  notice,  shall  also  be  served 
upon  the  bankrupt.  -  >  -^ir.- 

d  Certified  copies  of  proceedings  befdr&  a  referee,  or  of  papers, 
when  issued  by  the  clerk  or  referee,  shall  Ise,  admitted  as  evidence 
with  like  force  and  effect  as  certified  copies  of  the  records  of  district 
courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
as  evidence.  .    - 

e  A  certified  copy  of  the  or4er  approving  the  bond,  of  a  trustee 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the  title 
to  the  property  of  the  bankrupt,  and  if  recorded  shall  impart  the 
same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if  recorded 
would  have  imparted  had  not  bankruptcy  proceedings  intervened. 

/  A  certified  copy  of  an  order  confirming  or  setting  aside  a  composi- 
tion, or  granting  or  setting  aside^  a  discharge,  not  revoked,  shall  be 


*  The  words  "  who  is  a  oomipetent  witness  under  the ,  laws  of  -the  State,  in  which  the 
proceedings  are  pending "  which  occurred  here  in  the  original  law,,  were  stricken  out  by 
the  amendatory  act  of  1903. 

t  Amendments  of  1903  in  italics. 
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evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  pro- 
ceedings, and  of  the'  fact  that  the  order  was  made. 

g  A  certified  copy  of  an  order  confirming  a  composition  shall 
constitute  evidence  of  the  revesting  ^f  ihe  title  of  his  property  in  the 
bankrupt,  and  if  recorded  shall  impart  the  same  notice  that  a  deed 
from  the  trustee  to  the  bankrupt  if  recorded  would  impart. 


Analogous  provisions:    In  U.  S.:    As,  to  examinations  of  third  parties,  Act  of  1867,  §§22, 
26,  R.  S.,   §§   5081,   5087;   Act  of   1800,   §§    14,   15;    As  to  depositions, '  etc:.   Act  of 
1867,  §§  5,  7,  38,  R.  S.,  §§  5003,  5004,  5005,  5006;   Act  of  1841,  §  7;  Act  of  1800, 
§§  14,  15;  As  to  certified  copies  as  evidence,  Act  of     1867,  §  38,  E.  S.,     §  4992;   As 
,     to   effect   of   and   purpose   of   recording  certified   copy  of   bond.   Act  of    1867,   §    14, 
R.  S.,  §§  5044,  5054;  Act  of  1800,  §11;  As  to  certified  copy  of  order  of  discliarge 
as  evidence,  etc..  Act  of  1867^  §  34,  R.  6.,  §  5119. 
In  Eng.:     As  to    examination  of  third  parties.  Act  of  1883,   §   27.     See  also  General 
Rules  61-72. 
Cross-references:     To  the  law:     definitions  of  "bankrupt,"  "creditor,"  "  o*fflcer,"  §   1    (4) 
(9)    (18). 
Jurisdiction  of  bankruptcy  court  to  issue  process,  §  S(15). 
Punishment  for  contempt  on  examination,   §§  '2(16),  41. 
Ejcamination  of  bankrupt,  §7(9). 
Composition,  confirmation  or  setting  aside,  §   12., 
Discharge,  order  granting  or  revoking,  §  l4. 
Oaths  or  affirmation,  'how  taken,  §  20; 

Jurisdiction  of  referees  in  respect  to  examinations,  §  38(2)    (4)    (5). 
Referee    to   make    records    of   evidence,    and    to    cause    evidence   to   be   preserved, 

§  39-a  (4)    (9). 
Notice  to  creditors  of  examinations  of  bankrupt,  §  58-a(l). 
To  the  General  Orders:     Conduct  of  proceedings,  IV. 

Indemnity  for  expenses  incurred  on  examinations,  X. 
Bankrupt  subject  to  orders  of  referee,  XII(l). 
Examinations,  how  conducted,  XXII. 
Compensation  oi  officers,  etc.,  XXXV. 
To  the  Forms:     Order  for  examination  of  bankrupt,  No.  28. 
Examination  of  bankrupt  or  witness,  No.  29. 
Summons  to  witness;  return  of  summons  to  witness.  No.  30. 

See   also  Supplementary  Forms;    Hagar   and  Alexander's   Bankruptcy  Forms    (2d 
Ed.),  Nos.  210-231. 
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I.  Compulsory  Examination — Continued. 

e.  Persons  who  may  he  examined,  500. 

(1)  In  general,  500. 

(2)  Amendments  of  1903,  501. 

(3)  Wife  of  the  bankrupt  as  a  Witness,  501. 

f.  Right  to  counsel,  502. 

g.  Sco-pe  and  conduct  of  examination,  502. 
h.  Production  of  books  and  papers,  503. 

i.   Privileged  communications,  504. 
j.  Criminating  questions,  505. 

k.   The  use  of  examination  in  proceedings  in  other  courts,  506. 
1.  Refusal  to  appear  and  testify;  contempts,  507. 
m.  Practice,  507, 
n.  Depositions,  508. 

a.  In  general,  508. 
'  b.   Notice  to  adverse  party,  509. 
c.  Practice,  509. 
m.  Certified  Copies  as  Evidence,  509. 
a.  In  general,  509. 
^  b.  Order  approving  bond  of  trustee,  509. 

c.  Order  on  discharge  or  composition,  510. 

d.  Confirming  composition  as  evidence  of  revesting  of  bankrupt's  property,  510. 

I.     COMPULSORY  EXAMINATION. 

a.  Comparative  legislation. —  The  English  bankruptcy  act  is  similar  to  our 
own  in  respect  to  the  compulsory  examination  of  third  parties.^  In  addition 
to  other  designated  persons,  the  court  may  summon  for  examination  any  per- 
son deemed  "  capable  of  giving  information  respecting  the  debtor,  his  deal- 
ings or  property,"  and  the  scope,  method,  and  effect  of  examinations  is  pre- 
scribed and  regulated  by  the  General  Kules.^  All  previous  laws  in  this  coun- 
try have  provided  for  the  examination  of  third  parties,  in  aid  of  adminis- 
tration.^ The  law  of  1867  did  so  in  different  w^rds,  but  much  to  the  same 
effect.  Cases,  decided  under  that  act  will  be  found  useful  precedents,  and  many 
of  the  most  important  ones  are  cited  hereafter  in  their  appropriate  places. 

b.  Scope  of  subsection. —  Subsection  a  provides  for  the  compulsory  exami- 
nation of  any  person,  "  including  the  bankrupt."  It  should  be  noted,  how- 
ever, that,  while  the  bankrupt  is  thus  made  a  compulsory  witness  as  to  his 
own  "  acts,  conduct,  or  property,"  by  §  7  (9),  he  must  also  appear  and  be  ready, 
to  testify  concerning  the  same  things  at  the  first  meeting  of  creditors.  His 
examination  at  that  time  is  considered  elsewhere ;  *  and  whatever  is  there  said 
will  apply  equally  to  an  examination  of  a  bankrupt  under  this  subsection.  In 
effect,  the  only  difference,  so  far  as  the  examination  of  the  bankrupt  goes,  is 
one  of  practice.  Where  first  meetings  are  kept  alive  by  continuances,  as  is  cus- 
tomary, his  examination  can  be  had  or  resumed  so  long  as  the  meeting  lasts. 
If  the  meeting  has  been  adjourned,  an  examination  of  the  bankrupt  can,  under 
§  7  (9),  still  be  had  "at  such  times  as  the  court  shall  order,"  or  it  can  be 
required  under  the  subsection  now  discussed.     Clearly,  therefore,  the  main 

1.  Eng.  Bankr.  Act  of  1883,  §  27.  §§  5,081,  5,087;    Act  of  1800,  §§  14,  15. 

2   Cteneral  Kules  61-72.  4.  Bankr.    Act,    §    7-a(9)    and    discussion 

3.  Act   of    1867,    i§   22,   26,   U.  S.   K.   S.,       thereunder. 
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purpose  of  §  21-a  is  to  authorize  and  regulate  the  examinations  of  third  parties, 
rather  than  of  the  bankrupt.^  Without  .the  power  so  to  examine,  the  remedj  of 
the  statute  against  preferences  and  fraudulent  transfers  would  often  be  unavail- 
ing. The  issuance  of  an  order  directing  the  examination  of  a  third  person 
concerning  the  bankrupt  estate  is  within  the ,  discretion  of,  the  court.®  The 
examination^  concerning  "  the  acts,  conduct  and  property  of  a  bankrupt,"  is 
not  less  broad  in  its  scope  than  the  examination  of,  the  bankrupt  himself,  as 
provided  in  §  7 J  Much  of  what  has  already  been  said  as  to  the  examination 
of  the  bankrupt  ®  applies  with  equal  force  here.  If  the  person  to  be  examined 
appears  before  a  referee,  it  is  the  referee's  duty  to  receive  the  evidence  offered, 
note  objections,  and  generally  follow  the  equity  practice.® 

0.  Who  may  apply. —  The  application  for  examination  may  be  made  by  the 
bankrupt,  a  creditor  or  any  officer.-^"  In'  this  respect  the  prfesent  law  is  some- 
what broader  than  the  act  of ^1867.^^  "Officer"  has  been  held  to  include  a 
receiver. -^^  A  creditor  whose  claim  has  not  yet  been  presented  may  apply.^* 
When  a  person  listed  as  a  creditor  states  that  he  has  a  claim  against  the  bank- 
rupt's estate,  and  demands  an  examination  to  decide  whether  he  will  talse  an 
affirmative  part  in  the  bankruptcy  proceedings  the  court  may  direct  the  exam- 


5.  Purpose  of  examination. under  §  21-a. — 

In  the  case  of  Matter  of  Bryant  (D.  C,  Pa.),, 
26  Am.  B.  R.  504,  188  Fed.  530,  the  court' 
quotes  the  text  with  approval  and  says: 
"Tliat  it  is  the  intention  of  the  laiw  to  re- 
quire a  hankrupt  to  submit  fi'eely  to  exami- 
nation concerning  his  estate  is  very  apparent. 
Applications  niay  be  granted,  at  any  time 
before  final  disposition  of  the  estate,  in 
the'  exercise  of  a  sound  discretion  of  the 
judge  or  his  referee.  Surely  the  "Taankrupt , 
should  not  be  unnecessarily  harassed,  vexed, 
or  annoyed,  but  where  it  appears  that  the 
creditors  may  be, benefited  by  further  exami- 
nation, or  for  any  other  good  reason  appear- 
ing, the  order  should  be  allowed.  The  vigor-  ^ 
ous  and  skillful  use  of  examinations  of  in- 
solvent bankrupts  is  often  the  wily  means  by 
which  credHiprs  are  enabled  to  prevent  the 
Bankruptcy  Act  "being  turned  into  a  shield 
for  dishonesty.  If  harSship  and '  inconven- 
ience results  from  such  examination,  as  it 
sometimes  may,  it  should  be  remembered  that  , 
a  discharge  of  the  bankrupt  from  his  debts 
is  a  great  privilege  and  a  prize  that  will  re- 
ward the  honest  debtor  amply  for  such  incon- 
venience. ,  . 

"  Nor  was  the  trustee  required  to  set  forth 
the  nature .  and  character  of  the  testimony 
ip  detail  intended  to  be  adduced.  The  very 
purpose  of  an  examination  under  section  31 -a 
is  to  discover  property  of  the  bankrupt,  or 
to  learn  of  its  whereabouts  and  as  to  the 
acts  of  the  bankrupt  with  respect  thereto. 
Such  an  examination  is  in  its  very  nature 
an  investigatign  intended  to  satisfy  the 
minds  of  those  whose  judgment  it  is  true  is 
frequently  not  well  founded,  by  which  the 
honest  debtor  has  all  to  gainl" 

6.  In  re  Andrews  (D.  C,  Mass.),  12  Am. 
B.  R.  267,  130'  Fed.  383,  wherein  the  court 


said:.  .  "The  exa.mihation  of  third  persons 
concerning  the  bankrupt  estate  is  anomalous, 
and,  if  it  were  wholly  beyond  the  control  of 
the  court's  discretion,  would  'be  bppiressive." 

7.  The  object  of  the  exajnination  of  the 
bankrupt  and  other  witnesses  to  show  the 
condition  of  the  estate  is  to  enable  the  court 
to  discover  its  extent  and  whereabouts,  and 
to  come  into  possession  of  it,  that  the  rights 
of  crfe(}it6r8  may  '6e  preserved."  No  specific 
issue  can  be  made  ■  up,  but  any  fact  or  cir- 
cumstance is  relev3,pt  and  riaterial  which 
fairly  tends  to  establish  something  which 
may  become  important  in  the  administration 
of  the  .estate.  Ulmer  v.  United  States  (C. 
C.  A.,  6th  Cir.),  34, Am.  B,  R.  143,  219  Fed. 
641,  citing  Cameron  v.  United  States^,  231  U. 
S.  710,  31  Am.  B.  R.  604,  58  L.  ed.  448. 

8.  See  under  Bankr.  Act.  §  7-a   (9),  ante. 

9.  General  Order,  XXII ;  In  re  Sturgeon 
('C.  0^  A.,  2d  Cir.),  14  Am.  B.  R.  681,  139 
Fed.  608. 

10.  For  statutory  definition  of  "  officers  " 
see  Baiikr.  Act,  §  1(18).  See  cases  digested 
Am.  B.  R.  rWg.  §  42. 

11.  Where  claims  were  being  investigated, 
under  the  former  law  only  the  bankrupt,  a 
creditor,  or  the  assignee  could  apply  ( §  22 ) , 
though  the  court  could  itself  require  the  at- 

.   tendance  of  any  person  (§  26). 

12.  In  re  Fixen  (D.  C,  Cal.),  2  Am.  B.  R. 
822,  96  Fed.  748;  In  re  Fleischer  (D.  €., 
N.  Y.),  18  Am.  B.  R.  194,  151  Fed.  81. 

13.  See  §  1(9),  and  consult  In  re  Walker 
(D.  C,  N.  D.),  3  Am.  B.  R.  3C,  96  Fed.  550; 
In  re  Jehu  (O.  C,  Iowa),  2  Am.  B.  R.  498, 
94  Fed.  638;  Matter  of  Rose  (D.  C,  Pa.), 
19  Am.  B.  R.  169,  163  Fed.  636.  .Compare, 
however,  In  re  Ray,  Fed.  Gas.  11,589,  under 
former  law. 
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ination."  Ordinarily  the  trustee  will  make  the  application  and  the  creditor 
desiring  the  examination  should  appeal  to  him,  and  upcJu  his  refusal  apply 
directly  to  the  court. ^^  An  application  for  the  examination  of  a  bankrupt 
under  this  section  should  be  made  up<«i  notice  to  the  bankrupt."  While  the 
present  law  does  not  in  words  authorize  the  court  to  probeed  propria  motu,  as 
*did  that  of  1867,  the  general  powers  conferred  on  it  by  §  2  (15)  seem  to  imply 
such  an  authority. 

d.  Time  of  making  application. —  Being  in  aid  of  administration  only,"  an 
examination  of  third  persons  should  not  be  asked  after  the  estate  is  wound  up, 
and,  it  has  been  held,  a  pending  accepted  composition  is  a  sufficient  closing 
of  the  estate  to  warrant  a  refusal  if  application  is  then  made.^®  In  such  a  case, 
the  witnesses  can  usually  be  summoned  and  examined  in  the  composition  pro- 
ceeding.^^ Whether  an  examination  may  be  had"  of  the  bankrupt  under  this 
subsection  prior  to  hia  adjudication  is  a  doubtful"  question.  In  the  second 
circuit,^"  it  is  held  that  where  a  receiver  has  been  appointed  upon,  the  filing  of 
an  involuntary  petition,  the  administration  of  the  alleged  bankrupt's  estate 
has  begun,  and  the  alleged  bankrupt  may  be  required  to  appear,  at  the  instance 
of  the  receiver,,  and  submit  to  an  examination  touching  his  acts,  conduct  and 
property.  And  in  the  fifth  circuit  it  has  been  held  ■  that  the  court  may, 
under  this  section,  grant  an  order  for  the  examination  of  an  inyoluntary  "bank- 
rapt,  before  adjudication  and  in  the  absence  of  a  receivership;  but  that  an 
examination  under  such  circumstances  can  be  useful  only  in  rare  instances, 
since  there  would  be  no  -officer  of  the  bankruptcy  court  authorized  to  seize  the 
assets  when  discovered. ^^    But  in  other  circuits  it  is  held  that  an  order  imder 


14.  In  re  Kuffler  (D.  C,  N.  Y.),  18  Am. 
B.  E.  587,  153  Fed.  667. 

15.  In  re  Andrews  (D.  C,  Mass.),  12 
Am.  B.  E.  267,  130  Fed.  383. 

16.  Rawlins  v.  Hall-Epps  Clothing  Co. 
(O.  C.  A.,  5th  Cir.),  33  Am.  B.  R.,  237,  217 
Fed.  884. 

17.  In  re  Cpbb  (Eef.,  Mass.),  7  Am.  B.  R. 
104,  wherein  the  court  said:  "It  is  to  "be 
noted  in  the  first  place  that  the  examina- 
tion of  a  withess  under  section  21-a,  upon 
the  application  of  the  -trustee,  is  an  entirely 
distinct  and  independent  proceeding  from  the 
ordinary  "bankrupt's  examination  held  at  the 
first  meeting  of  creditors  or  at  some  adjourn- 
ment thereof,  at  which  the  bankrupt's  counsel 
is  usually  and  generally  allowed  to  cross- 
examine  such  witnesses  as  are  presented. 
The  examination  of  the  witness  under  section 
21-a  is  taken  solely  for  his  information  to 
enable  him  to  act  intelligently  in  the 
premises  and  to  take  such  steps  as  may  bo 
necessary  for  the  proteotioii  and  preservation 
of  the  estate." 

18.  In  re  Tifft,  Fed.  Cas.  14,032; 

19.  See  In  re  Ash,  Fed.  Cas.  571.  And. 
compare  In  re  Sumner  (D.  C,  N.'  Y.),  4  Am. 
B.  R.  123,   101  Fed.  224. 

20.  Cameron  y.  United  States  (C.  C.  A., 
2d  Cir.),  27  Am.  B.  R.  657,  citing  Wechsler 
V.  United  States  (C.  C.  A.,  2d  Cir.),  19  Am. 
B.  R.  1,  158  Fed.  579,  »6  C.  C.  A.  37,  revd. 
on    other   grounds    in   Supreme    Court,    231 


U.  S.  710,  31  Am.  B.  E.  604,  5S  X.  Ed.  44S. 
See  cases  digested' Am.  E.  R.  Dig.  §  51. 

Process  of  administration. —  United  States 
V.  Liberman  (D.  C,  N.  Y.),  23  Am.  B.  R. 
734,  176  Fed.  161;  Matter  of  Fleischer 
(D.  C,  N.  Y.)-  18  Am.  B.  R.  IM,  151  Fed. 
81,  in  which  the  court  reasons  that  the  filing 
of  the  petition  and  the  appointment  of  a 
receiver  to  protect  the  estate. of  the  alleged 
bankrupt  brings  the  estate  into  the  "■process 
of  administration "  required  by  this  subsec- 
tion. In  s.peaking  of  the  desirability  of  per- 
mitting an  examination  prior  to  adjudication 
the  court  said :  "  The  desirability  and  im- 
portance of  promptly,  conducting  an  investi- 
gation ,  into  the  affairs  of  any  person  pe- 
titioned into  the  bankruptcy  court  has  been 
too  often  shown  to  be  open  to  doubt.  To 
wait  until  adjudication  to  ascertain  from  the 
bankrupt's  own^lips  the  situs  of  his  property 
and  his  own  explanation  of  the  situation  in 
which  the  creditors  find  themselves  is  in 
many  cases  giving  those  guilty  of  fraud  just 
the  necessary  time  to  permit  the  fraud  to  be 
consummated,  and  the  fruits  thereof  secured. 
In  my  opinion,  it  is  not  too  much  to  say  that 
a  vigorous  and  skillful  use  of  early  exami- 
nations of  involuntary  bankrupts  is  the  one 
thing  which  enables  creditors  to  prevent  this 
statute  jbeing  easily  turned  into  a  shield  for 
dishonesty  and  a  potent  aid  to  fraud." 

21.  Rawlins  v.  Hall-Epps  Clothing  Co. 
(C.  C.  A.,  5th  Cir.),  33  Am.  B.!  R.  237,  217 
F'ed.  884. 
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this  section  requiring  the  bankrupt,  to  be  examined  is  unauthorized.^^  Under 
analogous  provisions  of  former  laws  such  an  examination  was  permitted.^* 
It  was  formerly  believed  that  a  reasonable  interpretation  of  the  statute  did 
not  justify  this  practice,  because, it  was  difficult  to  conceive  how  an  estate  can 
properly  be  said  to  be  "  in  process  of  administration  under  this  act,"  when 
the  question  of  bankruptcy  remains  undetermined  and  upon  a  trial  of  the 
issues  it  may  follow  that  the  court  has  no  occasion  for  the  exercise  of  its  juris- 
diction. But  the  Supreme  Court  has  held  that  where  a  petition  has  been  filed 
and  a  receiver  appointed  to  take  possession  of  the  property,  the  estate  was 
"  in  process  of  •administration  "  within  the  meaning  of  this  section,  and  the 
district  court  had  jurisdiction  to  order  an  examination  of  the  bankrupt.^* 

e.  Persons  who  may  be  examined. — (1)  In  geneeal. —  Subject  to  the  limita- 
tions on  the  scope  of  the  examination  and  the  usual  privileges  of  witnesses 
from  answering  certain  classes  of  questions,  any  designated  person  may  be 
subpoenaed  and  examined  in  a  bankruptcy  proceeding, ^^  It  has  even  been  held 
that  a  person  liable  to  suit  at  the  instance  of  a  trustee  may  be  compelled  to 
testify.^®  Where,  however,  the  purpose  is  palpable  to  drag  out  evidence  for 
use  against  the  third  party  witness  in  another  court,  the  examination  will  be 
kept  within  proper  bounds.  Officers  of  a  bankrupt  corporation  may  be  exam- 
ined concerning  the  acts,  conduct  or  property  of  the  corporation,^'^  and  so  may 
the  officers  of  a  corporation  in  respect  to  the  relation  which  a  bankrupt  stock- 


as.  iSkubinsky  v.  Bodek  (C.  C.  A.,  3d  Cir.), 
22  Am.  B.  E.  689,  172  Fed.  332;  In  re  Thomp- 
son (D.  C,  Penn.),  24  Am.  B.  R.  655,  179 
Fed.  874;  In  re  Crenshaw  (D.  C,  Ala.),  19 
Am.  S.  K.  266,  155  Fed.  271;  In  re  Davidson 
(i>.  C,  Mass.),  19  Am.  B.  R.  833,  158  Fed. 
678;  In  re  Back  Bay  Automohile  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

Explanation  of  rule. —  In  ^kubinsky  v. 
Bodek  (C.  C.  A.,  3d  Cir.),  22  Am.  .B.  R.  689, 
172  Fed.  332,  the  court  said:  "The  special 
reference  before  adjudication  to  inquire  into 
'  matters  pertaining  to  the  business  and  con- 
duct of  the  alleged  bankrupt,'  was  premature, 
inquisitorial  and  not  to  be  tolerated.  Com- 
mon iairness  requires  that  the  alleged  bank- 
rupt, before  being  subjected  to  such  a  pro- 
ceeding and  before  any  order  -can  properly  be 
made  in  that  behalf,  should  have  the  oppor- 
tunity to  make  defense  to  the  petition  seek- 
ing his  adjudication  as  a  bankrupt." 

Examination  upon  written  interrogatories. 
—  An  alleged  bankrupt  cannot  before  ad- 
judication be  subjected  to  an  examination 
upon  written  interrogatories  at  the  instance 
of  petitioning  creditors.  In  re  Thompson 
(D.  C,  Penn.),  24  Am.  B.  R.  655,  179  Fed. 
874. 

In  the  case  of  Matter  of  Wilkesbarre  Light 
Co.  [C.  C.  A.,  3d  Cir.),  31  Am.  B.  R.  451, 
208  Fed.  539,  it  was  held  that  an  order  di- 
recting a  bankrupt  to  submit  to  an  exami- 
nation before  a,  referee  imder  section  21-a 
should  not  be  granted,  where  no  emergency 
calling  for  immediate  action  is  established 
and  an  involuntary  petition  with  demurrer 
and   answer   thereto   has   been    pending   for 


nearly  eighteen  months  without  a  hearing. 
The  case  of  Skubinsky  v.  Bodek  (C.  O.  A., 
3d  Cir. ) ,  supra,  was  cited,  but  the  court 
based  its  determination  upon  the  lack  of  an 
emergency  requiring  the   examination. 

23.  In  re  Gilbert,  Fed.  Cas.  5,410;  Ex  parte 
Lee,  Fed.  Cas.  8,178;  In  re  Salkey,  Fed.  Cas. 
12,252. 

24.  Cameron  v.  United  States,  231  V.  S. 
710,  31  Am.  B.  R.  604,  58  L.  Ed.  448,  sus- 
taining the  Circuit  Court  of  Appeals  f27  Am. 
B.  R.  657,  113  C.  C.  A.  20,  192  Fed.  548),  as 
to  this  question,  (but  reversing  on  other 
grounds. 

25.  Even  a  trustee  in  an  insolvency  pro- 
ceeding more  than  four  months  before  the 
bankruptcy.  In  re  Pursell  (D.  C,  Conn.), 
8  Am.  B.  R.  96,  114  Fed.  371.  See  also 
People's  Bank  v.  Brown  (C.  C.  A.,  3d  Cir.), 
7  Am.  B.  R.  475,  112  Fed.  652.  See  cases 
digested  Am.  B.  R.  Dig.  §§  44-46. 

26.  In  re  Cliffe  (I>.  C,  Pa.),  3  Am.  B.  R. 
257,  97  Fed.  540. 

27.  In  re  Alphin  &  Lake  Cotton  Co.  (D.  C, 
Ark.),  12  Am.  B.  R.  653,  131  Fed.  824;  In  re 
Horgan  &  Slattery  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  253,  98  Fed.  414. 

Corporation  boOks. —  Where  the  inquiry  is 
concerning  an  alleged  fraud  between  a  cor- 
poration and  the  bankrupt's  estate,  an  order 
may  be  made  directing  the  production  of  a 
book  of  the  corporation,  containing  required 
information  concerning  the  question  under 
investigation,  and  counsel  for  the  parties  will 
be  permitted  to  examine  the  same.  In  re 
United  States  Graphite  Co.  (D.  C,  Pa.),  20 
Am.  B.  R.  280,  1«I  Fed.  583. 
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holder  or  officer  may  bear  thereto.^  But  it  has  been  held  that  a  creditor  who 
seeks  to  vacate  or  set  aside  an  adjudication  of  a  bankrupt  corporation,  on  the 
ground  that  it  was  not  insolvent  at  the  time  of  the  filing  of  the  involuntary 
petition,  should  not  be  compelled  to  submit  to  an  examination  as  to  certain 
facts  which  might  be  qf  use  on  the  trial  of  the  issue  of  solvency.  It  would 
be  a  perversion  of  the  purpose  of  section  21-a  to  exercise  the  power  conferred 
thereby  in  obtaining  evidence  to  establish  the  existence  of  a  jurisdictional  fact 
essential  to  the  validity  of  the  adjudication.^^ 

(2)  Amendments  of  1903. —  The  broad  terms  of  the  original  law  have 
been  made  even  broader  by  the  .amendatory  act  of  1903.  Formerly,  a  witness 
not  competent  "  under  the  laws  of  the  State  in  which  the  proceedings  are  pend- 
ing "  could  not  be  compelled  to  testify  in  the  court  of  bankruptcy.  This  limi- 
tation has  been  stricken  out  f  but  the  change  is  important  only  in  those  States 
where  a  wife  is  not  a  compellable  witness  for  or  against  her  husband. 

(3)  Wife  of  the  banketjpt  as  a  witness. —  The  chaoige  just  referred  to 
in  effect  restores  the  rule  under  the  law  of  1867,  which  made  the  wife  of  a 
bankrupt  a  compellable  withess  in  all  States  ;%but  with  a  proviso  which  limits 
such  an  examination  to  "  business  transactions."  This  limitation  is  probably 
operative  even  in  States  where  a  wife  may  be  a  witness  for  or  against  her  hus- 
band. Thus  while  there  is  no  statutory  limitation  on  the  examination  of  the 
husband  of  a  bankrupt  wife,  where  the  former  is  the  bankrupt,  the  latter  can 
be  forced  to  testify  only  as  to  business  transactipns  with  the  husband,  or  to  deter- 
mine the  fact  whether  she  has  been  a  party  to  such  transactions.^^  In  many 
cases,  the  wife  is  the  only  witness,  the  bankrupt  being  protected  by  his  privilege, 
who  can  shed  light  on  the  whereabouts  of  secreted  assets.  Yet,  in  some  States, 
as  the  law  was,  she,  too,  could  claim  a  privilege.^^  This  is  no  longer  so.  Con- 
gress has  added  the  words  "  and  his  wife  "  after  "  bankrupt "  in  this  clause, 
and  supplemented  them  with  the  proviso  clau^  above  referred  to.  Thus,  most 
of  the  cases  cited  just  supra  are  iiO  longer  in  point.  Whether  a  creditor  ^*  or 
not,  the  wife  of  the  bankrupt  may  now  be  asked  any  .questions  as  to  business 
transactions  with  her  husband  which  might  be  put  to  any  other  third  party 
witness,  and,  on  refusal,  is  liable  to  the  same  penalties.  A  certain  degree  of 
latitude  in  the  wife's  examination  will  be  allowed  so  that  the  court  may  be  sure 

28.  In  re  Fixen  &  Co;  (D.  C,  Cal.),  2  Am.  32.  In  re  Worrell  (D.  C,  Pa.),  10  Am. 
B.  R.  822,  96  Fed.  748;  In  re  Horgan  &  Slat-  B.  E.  744,  125  Fed.  159,  holding  that  the 
tery  (C  C.  A.,  2d  dr.),  3  Am.  B.  R.  253,  98  wife  cannot  be  examined  generally,  but  that 
Fed.  414.  1*6''  examination  must  be  confined  within  the 

An  officer  of  ^  corporation  in  which  a  terms  prescribed  in  the  proviso.  See  cases 
bankrupt  owns  stock  cannot  be  compelled,  digested  Am.  B.  R.  Dig.  §  45. 
by  subpcena,  to  give  evidence  as  to  the  value  Competency  of  wife  to  testify  against 
of  such  stock  and  to  produce  in  support  husband. —  Under  section  21-a  of  the  Bank- 
thereof  the  records  relating  to  the  financial  ruptcy  Act,  section  858  of  the  U.  S.  Revised 
condition  of  the  corporation,  as  such  evidence  Statutes,  as  amended  by  Act  of  June  29, 
is  a  matter  of  expert  opinion,  and  for  the  1906,  and  section  5  of  Pennsylvania  Act  of 
further  reason  that  the  evidence  sought  is  May  23,  1887,  a  wife  is  incompetent  to 
beyond  the  purview  of  section  21-a  of  the  testify  against  her  husband  in  a  civil  pro- 
lankruptcy  act.  Matter  of  Seligman  (D.  C,  ceeding  under  the  Bankruptcy  Act.  Matter 
N"  Y)    26  Am   B.  R.  664,  192  Fed.  750.  of  Kessler    (D.  C,  Pa.),  35  Am.  B.  R.  30, 

29.  Abbott  V.   Wauchbula  Mfg.   &  Timber  225,  Fed.  394. 

(C   C   A     5th  Cir.),  36  Am.  B.  R.  310,  229  33.  In  re  Fowler  (D.  C,  Wis.),  1  Am.  B.E. 

Fed   677.''  555,  93   Fed.   417;    In  re  Jefferson    (D.   C, 

30   The  exact  words  dropped  out  after  the  Wis.),  3  Am.  B.  R.  174,  96  Fed.  826;  In  re 

word's  "including  the  bankrupt"  are  indi-  Mayer    (D.  C,  Wis.),  3  Am.  B.  R.  222,  97 

cated'  in  foot-note  to  the  section.  Fed.  328;   In  re  Oohn   (D.  C,  Mo.),  5  Am. 

31.  Act  of  1867,  §  26,  R.  S.,  §  5,088     See  B.  R.  16,  104  Fed.  328. 

In  re  Campbell,  Fed.  Cas.  2,348 ;  In  re  Craig,  34.  Compare    In    re    Richards,    Fed.    Cas. 

Fed.  Oas.  3,323  ;*In  re  Anderson,  23  Fed.  482.  11,770.    And  see  In  re  Post,  1  N".  B.  N.  527. 
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that  she  is  not,  and  has  not  been,  transacting  business  as  a  mere  cover  for  the 
bankrupt,  or  in  aid  of  a  scheme  to  injure  his  creditors.^"; 

f.  Eight  to  counsel.— It  has  been  uniformly  held  under  both  statutes  that 
the  examination  referred  to  here  is  not  of  such  a  character,  as  to  entitle  a  wit- 
ness, not  a  bankrupt,  to  counsel  as  a  matter  of  right/®  But  the  attendance 
and  assistance  of  counsel  will  not  usually  be  refused,  especially  where  it  appears 
that  the  examination  tends  to  show  the  commission  of  a  crime. ^''  Yet,,  even  if 
in  attendance,  the  right  of- the  witness'  counsel  to  cross-examine  seems  in  the 
discretion  of  the  court. ^* 

g.  Scope  and  conduct  of  examination.^  The  -subsection  authorizes  examina- 
tion "  concerning  the  a:cts,  conduct  or  property  of  a  bankrupt."  This  indicates 
the  scope  of  the  examination  and  generally  speaking  the  examination  should 
be  limited  to  the  matters  specified.  Yet  as  a  rule,  large  latitude  will  be  per- 
mitted, especially  where  the  witness  is  known  to  have  been  closely  connected 
with  the  bankrupt  in  |his  busine§s  dealings.^^  The  field  of  inquiry  is  broad ; 
within  the  limitation  prescribed  any  question  is  permissible  which  seeks  to 
ascertain  facts  concerning  the  fenkrupt's  property  and  affairs.*"  But,  when 
a  witness  has  clearly  indicated  that  the  matter  inquired  into  has  nothing  to 
do  with  the  bankrupt's  acts,  conduct,  or  property,  his  examination  on  that 
matter  should  be  stopped.*^  For  although  the  bankruptcy  act  gives  latitude 
in  the  examination  of  the  bankrupt,  it  does  not  otherwise  abrogate  the  orderly 
method  of  procedure  which  prevails  in  the  Federal  coiirts.*^  The  purpose  of 
examining  a  bankrupt,  under  this  section,  is  to  develop  the  whereabouts  of 
assets  of  the  estate  for  the  purpose  of  aiding  its  administration,  and  not  to 


35.  In  re  Worrell-  (D.  C,  Pa.),  10  Am. 
B.  E.  744,  125  Fed.  159,  holding  that  where 
the  day  after  an  adjudicatibn,'  the  wife 
bought  the'  lease  of  a  theatre  and  employed 
her  husband,  as  manager,  she  may  be  ex- 
amined to  discover  what  she  paid  for  the 
lease  and  whfere  the  money  canlg  frorii  and 
may  be  asked  any  other  question  tending  to 
show  whether  the  enterprise  is  hers  or  car- 
ried on  ty  the  bankrupt  in  her  name. 

36.  In  re  Cobb  (Eef.,  Mass.),  7  Am.  B.  E. 
104;  In  re  Howard  (D'.  G.,  Cal.),  2  Am;  B. 
E.!  582,  96  Fed.  415;  In  re  Comstock,  Fed. 
Cas.  3,080;  In  re  Fredenberg,  Fed.  Oas. 
5,075;  Matter  of  Abbey  Press  (C.  C.  A.,  2d 
Cir.)i  13.Am..  B.  E.  11,  134  Fed.  51. 

37.  In  re  Ilark  Bros.  (D.  C,  Pa.),  14  Am. 
B.  R.  624,  136  Fed.  980,  in  which  the  court 
held  that  it  was  to  be  assumed  that  the 
referee  will  allow  a  bankrupt  representation 
by  counsel  at  any  hearings  that  may  take 
place.       ^ 

Counsel  for  the  bankrupt  hr  i  no  absolute 
right  to  be  present  at  hearingsi  before  a 
referee  conducting  an  examination  of  wit- 
nesses other  than  the  bankrupt  under  the 
provisions  of  section  21-a.  Matter  of  Adler 
(Eef.,  La.),  21  Am.  B.  E.  302. 

38.  In  re  Cobb  (Eef.,  Mass.),  7  Am.  B.  E. 
104,  and  the  cases  cited. 

.  39.  In  re  Foerst  (D.  C,  N.  Y.),  1  Am.  B. 
R.  259,  93  Fed.  190;  Matter  of  Horgan  & 
Slattery  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  E. 
253,  98  Fed.  414;  In  re  Pittner,  2  N.  B.  N. 
Eep.  915. 


Latitude  of  inquiry.- — Although  bank- 
ruptcy inquisitiOris  are  to  be  conducted  only 
to  enable  creditors'  to  discover  whether  the 
bankrupt  is  entitled  to  a  discharge  and  in- 
form the.  trustee  whether  any  assets  exist 
which  should  be  collected,  large  latitude  of 
inquiry  sJiould  be  allowed  in  the  examination 
of  persons  closely  connected  with  the  bank- 
rupt in  business  dealings.  Matter  of  Lath- 
rop,  Hastings  &  Co.  (D.  C,  N.  Y.),  24  Am. 
B.  E.  611,  184  Fed.  534. 

40.  U,  S.  V.  Wechsler  (D.  0.,  N.  Y.),  16 
Am.  B.  R;  1,  5;  In  re  Carley  (D.  C,  Ky.), 
15  Am.  B.  E.  554,.  106  Fed.  862,  in  which 
the  court  held  that  the  witness  should  fully 
disclose  all  his  knowledge  relative  either 
to  the  acts,  the  conduct  or  the  property  of 
the  bankrupt;  In  re  Williams  (D.  C,  Tenn.), 
10  Am.  B.  E.  538,  123  Fed.  321. 

The  words  "concerning  the  property  of  a 
bankrupt,"  as  found  in  section  21-a  of  the 
bankruptcy  act,  which  provides  for  the 
examination  of  witnesses  in  such  matters, 
must  be  taken  to  mean  the  discovery  of  the 
existence,  whereabouts  or  disposition  of  prop- 
erty, and  cannot  be  extended  so  as  to  draw 
from  unwilling  outsiders  evidence  as  to  the 
value  of  what  the  bankrupt  admittedly  has . 
in  his  possession.  Matter  of  Seligman 
(D.  C,  N.  Y.),  26  Am.  B.  E.  664,  192  Fed. 
750.  ,  • 

41.  In  re  Carley  (D.  C,  Ky.),  5  Am.  B.  E. 
554,  .106  Fed.  862. 

42.  Matter  of  Kinnane  Co.  (D.  C,  Ohio), 
33  Am.B.  E.  243,  217  Fed.  468. 
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enable  the  petitioning  ereditors  to  elucidate  evidence  to  assist  them  in  estab- 
lishing the  insolvency  of  the  bankrupt  or  the  act  or  acts  of  bankruptcy  relied 
upon  by  them.**  If  the  questions  are  not  relevant  to  such  matters  the  witness 
is  justifiedin  refusing  to  answer  them.**  Useless  repetition  should  not  be 
pennitted,*"  nor  should  the  examination  be  needlessly  prolonged  at  the  expense 
of  the  estate.*®  A  difficult  problem  often  arises  when  the  questions  seem 
directed  to  the  private  affairs  or  individual  property  of  a  third  party  witness. 
No  rigid  rule  can  be  stated.  If  the  acts  inquired  of  are  interwoven  with  those 
of  the  bankrupt  in  such  a  way  as  to  cause  a  reasonable  suspicion  that  the 
witness  has  been  preferred  or  is  colluding  with  the  debtor  to  secrete  property, 
the  witness  will  be  required  to  answer  and  even  to  produce  his  own  books.*'' 
If,  on  the  other  hand,  the  examination  does  not  develop  facts,  warranting  these 
inferences  or  seems  without  sufficient  foundation,  questions  concerning  the 
property  or  conduct  of  the  witness  will  be  ruled  out.*^  There-  is  no  backward 
limit  as  to  the  time  of  the  acts  or  the  ownership  of  property  Under  investiga- 
tion ;*®  the  further  back  the  questioner  goes/  however,  the  narrowter  should 
be  the  limits  of  the  examination.  The  date,  the  petition  was  filed  is  usually 
the  forward  limit ;  what  a  bankrupt  does  or  earns  or  has  after  that  date  is  not  the 
concern  of  his  creditors,  so  long  as  the  doing,  earning,  or  having  is  consistent 
with  honest  dealing  prior  to  the  bankruptcy.^" 

h.  Production  of  books  and  papers. —  The  right  to  the  examination  of  a  third 
person  concerning  the  acts,  conduct  or  property  of  the  bankrupt  includes  the 
examination  of  books,  papers  and  documents  in  his  possession  or  under  his  con- 
trol.®^    The  president  of  a  bank  may  be  compelled  to  produce  his  private  memo- 


43.  Rawlins  v.  Hall-Epp8  Clothing  Co. 
(C  C.  A.,  Sth  Cir.),  33  Am.B.  K.  237,  217 
Fed.  884;  Abbott  v.  Wauchula  Mfg.  & 
Timber  Co.  (C.  C.  A.,  Sth  Cir.),  36  Am.  B. 
K.  310,  229  Fed.  677. 

44.  In  re  Howard  (D.  C,  Cal.),  2  Am.  B. 
R.  582,  95  Fed.  415;  In  re  Hayden  (D.  C., 
K  Y.),  1  Am.  B.  R.  670,  96  Fed.  199. 

45.  In  re  Romine  (D.  C,  W.  Va.),  14  Am. 
B.  R.  785,  789,  138  Fed.  837. 

46.  In  re  Stark  (D.  C,  N.  Y.),  18  Am. 
B.  R.  467,  155  Fed.  695. 

47.  In  re  Fixen  (D.  C,  Cal.),  2  Am.  B.  R. 
822,  96  Fed.  748;  People's  Bank  v.  Brown 
(C.  C.  A.;  3d  CSr.),  7  Am.  B.  R.  475,  112 
Fed:  652. 

48.  In  re  Hayden  (D.  C,  N.  Y.),  I  Am. 
B.  R.  670,  9©  Fed,  199;  In  re  Salkey,  Fed. 
Cas.  12,252. 

49.  In  re  Brundage  (D.  C,  Iowa),  4  Am. 
B.  R.  47,  100  Fed.  613;  In  re  Pursell  (D. 
C.,  Ct.),  8  Am.  B..  R.  96,  114  Fed.  371. 

Four  months'  period.— When  a  bankrupt 
submits  to  an  examination  on  behalf  of 
er-editors,  it  is  competent  to  inquire  as  to 
the  disposition  of  his  property,  in  order  to  • 
ascertain  whether  there  exists  any  property 
right  in  which  the  bankrupt  has  an  interest, 
and  the  inquiry  is  not  necessarily  confined  to 
transactions  which  have  occurred  within  four 
months  prior  to  the  filing  of  the  petition. 
In  re  Brundage  (D.  C,  613  Pa.),  4  Am.  B.  R. 
46,  100  Fed. 

50.  See  In  re  Walton,  1  N.  B.  N.  533. 

51.  In  re  Flxen  (D.  C,  Cal.),  2  Am.  B.  B. 


822,  96  Fed.  748;  In  re  Hess  (D.  C,  Pa.)-, 
14  Am.  B.  R.  826,  136  Fed.  988;  In  re  United 
States  Graphite  Co.  (D.  C,  Pa.),  20  Am. 
B.  R,  280,  161-  Fed.  583. 

Order  for  production  of  books  and  papers. 
—  Ah  order  granted  under  section-21-a  of 
the  Bankruptcy  Act  requiring  the  hankrUpts 
to  produce  "  all  of  the  Ibooks  of  account 
*  *  *  and  other  writings  and  memoranda,' 
from  which  may  be  .ascertained  any  of  the 
matters  and  things,  hereinbefore  mentioned, 
and  to  be  covered  in  said  examination,"  is 
too  broad  and  uncertain,  especially  where,  the 
bankrupt  lives  distant  from  the  place  of  ex- 
amination and  Ws  been  in  business '  many, 
years.  Rawlins  V.'  Hall-Epps  Clothing  Co. 
(C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  '237,  217 
Fed.  884.  ''    .        , 

Minute  book  of  corporation. —  Where  a 
referee  is  engaged  in  making  inquiry  as  to 
an  alleged  fraud  between  a  corporation  and 
the  bankrupt's  estate,  and  the  corporation  is 
also  interested  in  having  an  order  made  for, 
the  security  of  rent,  an  order  for  the  pro- 
duction of  its  minute  book,  containing  the 
truthful  information  concerning  the  ques- 
tions  under  investigatioli,  will  be  granted, 
and  counsel  for  the  parties  permitted  an  ex- 
amination thereof.  In  re  United  States 
Graphite  Co.  (D.  C,  Pa.),  20  Am.  B.  R. 
280,  161  Fed.  583. 

Jurisdiction  to  compel  delivery  of  books  to 
receiver  by  state  district  attorney. — ^Where 
a  private  banker  has  surrendered  his  books 
to  the  state  superintendent  of  banks,  who 
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randum  book  containing  data  in  respect  to  the  dealings  of  the  bankrupt  with  the 
bank.°^  An  order  directing  a  person  to  appear  before  the  referee  and  testify, 
bringing  with  him  certain  books  and  papers,  does  not  authorize  the  receiver  of 
the  bankrupt  at  whose  instance  the  order  was  issued,  to  take  possession  of  such 
books  and  papers.®*  The  books  of  a  corporation  may  be  subpoenaed  for  exam- 
ination before  a  special  master,  in  proceedings  to  ascertain  whether  the  prop- 
erty interests  of  the  bankrupt  and  such  corporation  were  identical,^*  and  pos- 
session of  the  books  by  the  proper  officers  will  be  presumed.®' 

i.  Privileged  communications.—  The  statute  is  silent  in  respect  to  privil^ed 
communications.  There  is  no  indication,  however,  that  it  is  intended  that 
the  rule  in  respect  to  such  communications  should  be  disregarded  in  bank- 
ruptcy proceedings.  Where  by  State  statute  communications  between  persons 
occupying  certain  relations  are  privileged,  they  will  be  recognized  as  privileged 
by  the  bankruptcy  courts  in  that  State.®®  The  rule  that  communications 
between  attorney  and  client  are  privileged  will  be  upheld,®''  although  the  wit- 
ness may  be  questioned  by  the  court  to  enable  it  to  determine  for  itself  whether 
commnnioation  is  a  privileged  one.®^  An  attorney  may  not  refuse  to  identify 
papers  signed  by  him  on  the  ground  of  privilege,  'and  is  bound  to  testify  as  to  any 
facts  which  came  to  his  knowledge  in  any' other  way  than  through  confidential 
communications  from  his  client.®*  The  elimination  of  the  words  "  who  is  a 
competent  witness  under  the  laws  of  the  State  in  which  the  proceedings  are 
pending;"  from  subsection  a  of  this  section  by  the  amendatory  act  of  19G'3  has 
not  affected  the  privilege  in  respect  to  such  communications  pf  any  witness 
other  than  the  bankrupt's  wife.  Prior  to  the  amendment  the  competency  of 
witnesses  before  a  court  of  bankruptcy  was  determinable  by  the  law  of  the 
State  in  which  the  case  was  pending.*"  As  the  law  now  stands  this  question  of 
competency  may  be  determined  by  the  Federal  statutes  if  any  exist  which  are 

after  taking  posseBsion  un^er  the  state  law,  B.   R.  .477,    155    Fed.   933;    holding   that   a 

was   appointed  receiver  Jn  hankruptcy,   and  sworn  statement  delivered  by  a  bankrupt  to  a 

has  not  suggested  any  limitation  in  their  use  city   assessor  is  not   admissible  in,  evidence 

for  eight  months,  the  bankruptcy  court  will  against  the  bankrupt,  where  the  statute  ee- 

•not  compel  the  state  district  attorney  to  de-  quiring  such  statement  provides  that  it  shall 

liver  to  the  bankrupt's  .receiver  'books   and  not  'be  used  for  any  other  purpose  than  the 

papers  which  he  is  about  to  use  in  the  trial  making  of  an  assessment  of  taxes, 
of  an  indictment  in  the  state  court;     Matter  57.  People's    Bank    v.    Brown    ( C     C     A , 

of  Mandel  (D.  C,  N.  Y.),  35  Am.  B.  E.  386,  3d  Cir.),  7  Am.  B.  E.  475,  112  Fed.  652. 
224  Fed.  642.  58.  People's  Bank  v.  Brown   (C.  C.  A.    3d 

52.  Matter  of  Wheeler  &  Co.  (C.  C.  A.,  Cir.),  7  Am.-B.  E.  475,  112  Fed.  652,  wherein 
2d  Cir.),  19  Am.  B'.  E.  461,  158  Fed.  603,  the  court  said:  "There  is  no  presumption 
revg.  18  Am.  B.  E.  421.  of  privilege,  and  though  its  allowance  may, 

53.  In  re  Davis  Tailoring  Co.  (D.  C,  N.  in  a  clear  case,  be  founded  upon  the  volun- 
J. ) ,  16  Am.  B.  R.  486,  144  Fed.  285.  tary    statement   of    the    attorney  ,  that    his 

54.  Matter  of  Iron  Clad  Mfg.  Co.  (C.  C.  A.,  knowledge  of  the  fact  to  which  he  is  asked 
2d  Cir.),  34  Am.  B.  E.  566,  201  Fed.  66.  to  testify  was  acquired  in  professional  con- 

55.  Presumption  of  possession  of  books  by  fidence,  yet,  wherever,  as  in  this  case  the  cir- 
coiporation. — Where  in  a  bankruptcy  proceed-  cumstances  suggest  that  the  sufiiciency  of 
ing  against  a  corporation  another  corpora-  the  grounds  of  that  statement  should  be 
tion  is  ordered  to  produce  its  books  before  considered,  it  is  the  right  of  the  opposing 
the  special  master  for  examination,  there  is  party  to  demand  that  the  proponent  of  the 
a  presumption  that  the  corporation  is  in  the  privilege  shall  be  submitted  to  such  inter- 
possession  and  control  of  its  own  books,  rogation  as  may  be  necessary  to  test  its 
which  cannot  be  rebutted  by  the  mere  state-  validity." 

ment  of  some  officer  that  he  does  not  know  59.  In  re  Euos  (D.  C.,  Pa.),  20  Am.  B.  E. 

where  they  are.     Matter  of  Iron  Clad  Mfg.  281,  159  Fed.  252. 

Co.    (C.  C.  A.,  2d  Cir.),  34  Am.  B.  E.  566,  60.  In  re  Josephson   (D.  C,  Ga.).  9  Am. 

201  Fed.  66.  B.  R.  345,  349,  121  Fed.  142. 

56.  Matter  of  Eeid  (D.  C,  Mich.),  17  Am. 
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applicable  to  the  case.®^  Otherwise  the  State  statute  will  control.  "Whatever 
may  be  the  rule  in  respect  to  competency  of  witnesses  the  State  statute  in 
respect  to  privileged  communications  will  be  observed.®^ 

j.  Crimiiiating  questions.— It  is  provided  in  §  1-a.  (9)  that  "no  testimony 
given  by  him  (the  bankrupt)  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding."**  Early  in  the  administration  of  the  law,  it  was  thought 
that  a  bankrupt  waived  his  constitutional  privilege  by  filing  a  voluntary 
petition,  and  that  the  opposite  was  the  rule  where  the  petition  was  involun- 
tary.®* As  has  already  been  stated  this  doctrine  is  now  rejected.^  Notwith- 
standing the  immunity  afforded  a  .bankrupt  by  the  statute  he  may  refuse  to 
answer  a  question  on  the  ground  that  it  will  tend  to  incriminate  him.*®  It  is 
not  in  any  sense  essential  that  a  transaction  should  be ,  pending  against  the 
bankrupt  to  entitle  him  to  claim  this  constitutional  privilege.*^  If  the  privi- 
lege be  thus  accorded  to  a  bankrupt,  a  third  party  witness  is  much  more  entitled 
to  it ;  the  law  does  not  even  attempt  to  give  such  a  witness  immunity  from 
punishment.  He  may  therefore  refuse  to  testify  on  this  ground.*^  The 
privilege  may  be  claimed  in  respect  to  the  examination  of  books,  papers  and 
records  containing  incriminating  evidence.*®  The  plea  of  th&  privilege  should 
not  be  permitted  to  excuse  the  production  of  the  books,  papers  and  records. 
They  should  be  produced  and  if  found  by  the  court  to  contain  incriminating 
evidence,  an  order  may  be  made  to  protect  the  witness  from  the  discovery  of » 
the  evidence  and  if  possible  otherwise -direct  in  respect  to  the  competency  of 
the  necessary  information.™    For  instance,  an  order  requiring  the  bankrupt 


61.  Smith  V.  Township  of  Au  Gres  CC.  C. 
A.,  6th  Cir.),  17  Am.  B.  E.  745,  150  Fed. 
257,  holding  that  the  competency  of  a  wit- 
ness to  testify  in  a  court  of  "bankruptcy  as  to 
a  transaction  between  himself  and  the  de- 
ceased person  is  to  be  tested  by  §^  858  of 
the  United  States  Rev.  Stats.,  and  not  by 
the  State  statute. 

62.  In  re  Aspinwall,  Fed.  Cas.  591 ;  In  re 
Bellis,  38  How  Pr.   (N.  Y.)   79. 

63.  See  discussion  under  Bankr.  Act,  §  7-a 
(9)   on  p.  269,  ante. 

64.  Compare  In  re  Sapiro  (D.  C,  Wis.), 
1  Am.  B.  R.  296,  92  Fed.  340.  Contra,:  In  re 
Hathorn  (Ref.,  La.),  2  Am.  B.  R.  298,  and 
In  re  Scott  (D.  C,  Pa.),  1  Am.  B.  R.  49, 
95  Fed.  815, 

65.  See  p.  270,  ante,  and  cases  cited. 

66.  In  re  Kanter  &  Cohen  (D.  C,  N".  Y.), 
9  Am.  B.  R.  104,  117  Fed.  356;  V.  6.  v. 
Goldstein  (D.  C,  Va.),  12  Am.  B.  R.  755, 
132  Fed.  789;  In  re  Henschel  (Ref.,  N.  Y.), 
7  Am.  B.  R.  207;  Matter  of  Sinith  (D.  0., 
K  Y.),  7  Am.  B.  R.  213,  112  Fed.  509;  In 
re  Shera  (D.  C,  N.  Y.),  7  Am.  B.  E.  552, 
114  Fed.  207;  In  re  Feldstein  (D.  C,  N.  Y.), 
4  Am.  B.  R.  '321,  103  Fed.  269 ;  In  re  Scott 
(D.  C,  Pa.),  1  Am.  B.  R.  49,  95  Fed.  815; 
In  re  Nachman  (D.  C,  S.  Car.),  8  Am.  B. 
R.  180,  114  Fed.  995;  In  re  Rosser  (D.  C, 
Mo.),  2  Am.  B.  R.  755,  96  Fed.  305.  Contra: 
In  re  Franklin  Syndicate  (D.  C,  N.  Y.),  4 
Am  B.  R.  511,  114  Fed.  205;  Mackel  v. 
Rochester  (C.  C.  A.,  9th  Cir.),  4  Am.  B.  R.  1, 
102  Fed  314;  United  States  v.  Rhodes  (U. 
C    Ala.),  32  Am.  B.  R.  528,  212  Fed.  513. 


67.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B.  R. 
559,  134  Fed.  109. 

68.  Matter  of  Hooks  Smelting  Co.  (D.  C, 
Pa.),  15  Am.  fi.  R.  83,  138  Fed.  954,  where 
it  w  as  held  that  an  oflBcer  of  a  bankrupt  cor- 
poration who  had  heen  indicted  for  embez- 
zling its  funds  may  refuse  to  testify  whether 
he  had  taken  any  part  of  the  ibankrupt'a 
property  upon  the  ground  that  his  answer 
might  incriminate  him. 

Trustee  protected. —  In  the  case  of  Matter 
of  Smith  (D.  C,  N.  Y.),  7  Am.  B.  R.  213, 
112  Fed.  509,  it  was  held  that  a  trustee  in 
bankruptcy  cannot  be  compelled  to  give  testi- 
mony which  may  tend  to  show  that  he  has 
misappropriated  the  funds  of  the  bankrupt 
estate;  In  re  Feldstein  (0.  C,  N".  Y.),  4  Am. 
B.  R.  321,  103-  Fed.  269. 

69.  Matter  of  Hark  Bros,  (D.  C,  Pa.), 
14  Am.  B.  R.  624,  136  Fed.  986 ;  In  re  Hess 
CD.  C,  Pa.),  14  Am.  B.  R.  559,  134  Fed. 
109;  In  re  Kanter  &  Cohen  (D.  C,  N.  Y.), 
9  Am.  B.  R.  104,  117  Fed.  356;  United 
States  V.  Rhodes  (D.  C,  Ala.),  32  Am.  B.  R. 
528,  212  Fed.  518. 

70.  Matter  of  Hark  Bros.  (D.  C,  Pa.),  14 
Am.  B!.  R.  624,  136  Fed.  986. 

Production  of  books  excused. —  In  the  case 
of  In  re  Rosenblatt    (D.   C,  Pa.),   16   Am. 

B.  R.  306,  143  -Fed.  663,  it  was  held  that 
unless  the  court  is  satisfied  that  the  bank- 
rupt's claim  that  the  books  contain  incrim- 
inating evidence  has  some  foundation  in  fact, 
an  order  may  be  issued  directing  the  delivery 
of  the  books  to  the  receiver;  In  re  Hess  (D. 

C,  Pa.),  14  Am.  B.  R.  559,  134  Fed.  109. 
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to 'deposit  books  of  aecount  in  the  office  of  the  receiver,  there  to' remaiiQ  m  the 
Custody  of  the  bankrupi,  for  the  inspection  of  the  receiver  iri'the  administration 
of  the  estate',  but  not  for  any  criminal''  prosecution,  provision  being' made  to 
give  the  bankrupt  ah  opportunity  to  assert  his  constitutional  privilege  in  case 
of  process  for  their  production,  is  not  an  infringement  of  the  baiikrupt's  con- 
stitutional rights.''^  But  where-  the  books  are  in  the  pdssession  of  the  trustee, 
property  belonging  to  him,  as  the  custodian  of  the  bankrupt's  property,  they 
may  be  used  against  the  bankrupt  on  the  trial  of  an  indictment  for  conceal- 
ment.''^  The  Supreme  Court  distingtiishes  between  the  compulsory  production 
of  books  of  the  bankrupt  as  evidence  against  hini  in  a  criminal  proceeding, 
and  the  production  by  the' trustee  who  suciceeds  by  law  to  their  possession  upon 
the  adjudication  of  the  bankrupt.  The  numerous  cases  construing  the  Fifth 
Amendment  will  be  found  valuable  precedents.''^ 

k.  The  use  of  examination  in  proceedings  in  other;  courts. —  Whether  the  exam- 
ination may  be  used  in  proceedings  in  other  courts  is  a  mooted  question.  Such 
examinations  may,  of  course,  be  used  for  the  purpose  of  impeachment.  If 
admitted  for  any  other  purpose,'  it  should  be  proven  by  calling  the  stenographer 
or  by  offering  a  certified  copy  of  the  record.''*  The  examination  is  so  nearly 
like  an  ex  parte  inquisition,  however,  that  it  will  often  be  ruled  out,  and,  if 
allowed,  should  be  accompanied  with  permission  to  the  Other  party  to  cross- 
/  examine.  It  seems  that  the  examination  of  third  party  witnesses  cannot  be 
introduced  on  the  objections  to  the  bankrupt's  discharge,  though  his  examina- 
tion may  be,^^  and  testimony  taken  upon  such  an  examination  is  inadmissible  in 


Delivery  of  books;  order  protecting  wit- 
ness.—  Where  a  bankrupt  declines  to  deliver 
his  books  of  account  to  the  receiver  on  the 
ground  that  they  contain  entries  which  would 
tend  to  criminate  him,  he  must  produce  the 
books  before  the  court  or  referee  in  order 
to  have  the  question  determined  whether  they 
do  in  fact  tend  to  incriminate  him ;  and  if  it 
appears  that  they  do  contain  incriminating 
evidence,  the  court  will  by  order  protect  the 
bankrupt  from  the  use  of  such  evidence  for 
any  criminal  proceeding  and  at  the  same  time 
will  enable  the  trustee  to  make  such  use  of 
the  books  as  may  be  necessary  to  administer 
the  estate.  If  the  books  are  delivered  to 
such  trustee,  or  to  a  receiver,  the  order  must 
provide  that  the  bankrupt  be  notified  of  any 
subpoena  or  other  process  to  secure  posses- 
sion of  the  books  so  that  he  may  have  an 
opportunity  to  assert  his  constitutional  privi- 
lege. In  re  Harris  (D.  C.,.N.  Y.),  20  Am. 
B.  R.  911,  164  Fed.  292,  affd.  221  U.  S,  274, 
26  Am.  B.  R.  302,.  55  L.  Ed.  732. 

71.  Matter  of  Harris,  221  U.  S.  274,  26 
Am.  B.  R.  302,  303,  55  L.  Ed.  732,  in  which 
Mr.  Justice  Holmes  says:  "If  the  order  of 
the  bankrupt,  standing  alone,  infringed  his 
constitutional  rights,  it  might  be  true  that 
the  provisions  intended  to  save  them  would 
be  inadequate,  and  that  nothing  short  of  stat- 
utory immunity  would  suffice.  But  no  con- 
stitutional rights  are  touched.  The  question 
is  not  of  testimony  ''but  of  surrender  —  not 
of  compelling  the  bankrupt  to  be  a  witness 
against  Tiim'self  in  a  criminal  case,  present 
or  future,  but  of  compelling  him  to  yield 
possession  of  property  that  tie  no  longer  is 


entitled  to  keep.  If  a  trustee  had  been  ap- 
pointed, the  title  to  the  books  would  have 
vested  in  him  'by  the  express  terms  of  section 
70,  and  the  bankrupt  could  not  have  with- 
held possession  of  what  he  no  longer  owned, 
on  the  ground  that  otherwise  he  might  be 
punished.  That  is  one  of  the  misfortunes 
of  bankruptcy  if  it  foUoWs  crime.  The  right 
not  to  be  compelled  to  'be  a  witness  against 
oneself  is  not  a  right  to  appropriate  prop- 
erty that  m8.y  tell  one's  story.  As  the  bank- 
ruptcy court  could  have  enforced  title  in 
favor  of  the  trustee,  it  could  enforce  posses- 
sion ad  interim  in  favor  of  the  receiver. 
Section  2.  In  the  properly  careful  provision 
to  protect  him  from  use  of  the  books  in  aid 
of  prosecution,  the  bankrupt  _  Dt  all  that  he 
could  ask." 

72.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  57  L.  Ed.  919.  dis- 
tinguishing Matter  of  Harris,  supra;  Ensign 
V.  Commonwealth  of  Pa.,  227  U.  S.  592,  30 
Am.  B.  R.  408,  57  L.  Ed.  658.. 

73.  For  instance  Coimselman  v.  Hitchcock, 
142  U.  S.  547,  35  L.  Ed.  1110,  and  Brown 
V.  Walker,  161  U.  S.  591,  40  L.  Ed.  819, 
and  the  cases  there  cited. 

_  74.  See  discussion  under  this  section,  sub- 
title, "  Certified  Copied  as  Evidence,"  post; 
In  re  Wiesen  Bros.  (D.  C,  Pa.),  14  Am. 
B.  R.  347,  135  Fed.  442. 

75.  In  re  Wilcox  (C.  C.  A.,  2d  Cir.),  6  Am. 
B.  R.  3612,  109  Fed.  628;  in  effect  revg.  In  re 
Cooke  (D.  C,  N.  Y.),  5  Am.  B.  R.  434, 
109  Fed.  631.  Consult,  as  to  the  bankrupt's 
examination  being  used,  cases  cited  on  pp. 
268-271,  ante. 
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a  proceeding  to  compel  the  payment  of  money  alleged  tp  belong  to  the  bank- 
rupt estate/®  or  in  a  proceeding  to  compel  the  bankrupt  to  turn  over  alleged 
exempt  property;  and  this  is  so  notwithstanding  the  fact  that  the  witnesses 
were  cross  examined. ''^  Upon  a  proceeding  before  the  referee  for  the  dis- 
tribution of  the  fund  derived  from  the  sale  of  bankrupt's  assets  free  from 
liens,  testimony  of  the  former  president  of  the  bankrupt  company,  taken  on  a 
general  examination  under  this  section,  and  not  directed  to  any  defined  issue, 
is  inadmissible  in  support  of  a  claim.''* 

1.  Kefusal  to  appear  and  testify;  contempts^ — Eefusal  to  appear,  under  the 
former  statute,  made  the  recusant  witness  liable  in  contempt.''^  The-  present 
act  does  not  particularize  as  to  contempts  of  this  character,  but  a. court  has 
pSwer  to  enforce  its  commands  in  the  usual  way.*"  Where  an  order  for  the 
examination  of  a  party  contains  a  clause  ordering  him  to  produce  thereon 
certain  books  and  papers,  and  he  does  not  produce  them  upon  the  examination, 
the  court  may  punish  him  as  for  contempt.*^  A  witness  may  not  be  compelled 
to  testify  without  the  payment  of  his  lawful  fees.*^  The  application  to  submit 
to  an  examination  involves  the  duty  of  answering  truthfully,  and  as  intelli- 
gently and  fully  as  mental  equipment  will  permit,  all  material  questions,  and 
a  failure  to  perform  such  duty  is  punishable  as  a  contempt.** 

m.  Practice. —  The  usual  practice  upon  the  examination  of  a  bankrupt  has 
already  been  considered  under  §  7-a  (9).  The  practice  on  third  party  examina- 
tions is  not  essentially  different  from  that  on  examinations  of  the  bankrupt 
at  first  meetings.  The  application,  may  either  be  a  formal  written  petition  or 
be  a  formal  motion.  No  particular  form  for  the  application  is  prescribed. 
Grounds  for  the  order,  liiough  hot  absolutely  essential,  will  usually  be 
required.**  If  the  case  is  pending  before  a  referee,  the  application  should  be 
made  to  him;  he  has  the  same  power  as  the  judge  to  require  a  designated 
person  to  appear  and  "testify.*"     The  court  may  appoint  special  masters  or 

Evidence  of  partners. —  Evidence  given  by  (D.   C.,  Me.),  33  Am.  B.  E.   154,  216  Fed. 

the  members  of  a  bankrupt  partnership  on  a  208. 

general  examination  before  the  referee  as  to  79.  Act  of  1867,  §  7. 

the  property  of  the  firm  is  admissible,  on  an  80.  Bankr.  Act,.§§  1   (13)    (16),  41-b. 

application    for    a    discharge,    against    each  81.  Matter   of  Alper    (D.    C,   N.   Y.),    19 

of  the  memibers  respectively;  but  the  evidence  Am.  B.  K.  612,  162  Fed.  207. 

of  each  member  is  not  admissible  against  each  82.  In  re  Marcus   (D.  C.,  Vt.),  20  Am.  B. 

of  the  other  members.    Matter, of  Malschick  R.  397,  160  Fed.  229. 

(D    C.    Pa.),  33  Am.  B.  E.   214,  217   Fed.  83.  In  re  Fellerman  (D.  C,  N.  Y.),  17  Am. 

492  B.  E.  785,  149  Fed;  244;,  Matter  of  Lathrop, 

76  In  re  Alphin  &  Lake  Cotton  Co.  (D.  C,  Haskins  &  Co.   (D.  C,  N.  Y.),  24  Am.  B.  R. 
Ark.),    12    Am.    B.    R.    653,    131    Fed.    824;  911,  184  Fed.  534. 

Beckons  v.  Snyder,  211  Pa.  St.  176,  15  Am.  Evasive    answers. —  Where   the   referee    is 

B.  R.  112    60  Atl.  575.                                 ■  convinced  that  the  bankrupt  is  giving  evasive 

Proof   of   claim. —  Where   a   trustee  takes  testimony  the  proper  practice  is  to  give  him 

issue  upon  the  right  of  a  creditor  to  prove  notice  that  he  must  answer  and  to  jehter  of 

a  claim  against  the  estate,  testimony  taken  record  a  formal  finding  that  the  answer  is  an 

before  the  referee  upon  other  issues  to  which  evasion  and  to  require  a  real  answer.    Matter 

the  claimant  was  in  fact -not   a  party,  and  of  Blitz   (D.  C,  Pa.),  36  Am.  B.  R.  863,  232 

when  he  was  absent,  is  inadmissible;  the  wit-  Fed.  276. 

nesses,  including  the  bankrupt,  must  be  re-  84.  In  re  Howard  (D.  C,  Cal.),  2  Am.  B. 

called  unless   the   claimant  consents   to  the  E.  582,  95  Fed.  415;  In  re  Earle,  Fed.  Gas. 

-use  of  the  testimony  as   it   appears   in   the  4,244;    In   re  Mendenhall,   Fed.    Cas.    9,424; 

proceedings.     In   re   Keller    (D.    C,   Iowa),  In  re  Lanier,  Fed.  Cas.  8,070. 

6  Am  B   R.  334,  109  Fed.  118.          -  85.  Bankr.  Act,   §  38(2)    (4);   Matter  of 

77  Matter  of  Siskind  (D.  C,  Penn.,  Eef.),  Abbey  Press   (C.  C.  A.,  2d  Cir.),  13  Am.  B. 
32  Am.  B.  R.  69.  ^-  ^^>  ^34  Fed.  51.     See  also  Form  No.  28. 

78.  Matter  of  National  Boat  &  Engine  Go. 
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commissioners  to  coijduct  the  examination  and  report  thereon.®®  The  person 
to  be  examined  is  not  entitled  to  notice  of  the  application.*''  Creditors  are 
entitled  to  at  least  ten  dajs'  notice  by  mail  of  all  examinations  of  the  bankrupt.®* 
But  if  the  examination  be  of  a  third  party  notice  to  the  bankrupt  or  creditors 
is  not  required'.*^  It  will  be  frequently  advisable,  indeed,  to  have  the  examina- 
tion in  the  aJjsence  of  the  bankrupt  and  the  general  creditors.®'*  If  the  witness 
is  present,  he  may  be  ordered  to  testify ;  if  not  present,  he  should  be  brought 
in  on  a  subpoena,®^  and,  if  books  or  documents  are  desired,  a  subpoena  duces 
tecum  can  be  issued;  or,  it  seems,  the  witness  can  be  brought  in  on  a  simple 
order.^  The  practice  on  the  taking  of  testimony  is  regulated  by  (j-eneral 
Order  XXII.»* 

II.  DEPOSITIONS, 
a.  In  general. —  Subsection  b  conforms  the  practice  in  respect  to  the  taking 
of  depositions  in  bankruptcy  proceedings  to  that  of  United  States  courts  gen- 
erally. It  is  apparent  from  subdivision  b  of  this  section  that  it  was  the  inten- 
tion of  Congress  to  confer  upon  courts  of  bankruptcy  the  same  jurisdiction 
and  power  relating  to  the  taiing  of  depositions  as  are  enjoyed  by  Federal 
courts  in  civil  actions.®*  While  a  subpoena  may,  within  certain  territorial 
limits,  be  effective  outside  the  district  in  issue,®**  depositions  are  the  usual 
means  of  securing  testimony  at  a  distance  greater  than  one  hundred  miles.®* 
It  is  customary,  and  will  usually  be  found  desirable,  to  have  the  deposition 
taken  before  the  referee  of  the  domicile,  of  the  witness.      The  method  of 


86.  Matter  of  Stark  (D.  C,  N.  Y.),  18  Am. 
B.  K.  467,  155  Fed.  694;  In  re  Herskovitz 
(D.  C,  N.  Y.),  18  Am.  B.  B,.  247,  152  Fed. 
316;  In  re  Fleischer  (D.  C.^  N.  Y.),  18  Am. 
B.  R.  194,  151  Fed.  81. 

Order  for  delivery  of  assets. —  Upon  an 
application  for  an  order  directing  a  bank- 
rupt to  turn  over  certain  speciiied  assets, 
the  matter  may  be  referred  to  a  special 
master  to  take  the  testimony  and  report 
thereon.  In  re  Herskovitz  (I>.  C,  N.  Y.), 
18  Am.  B.  R.  247,  152  Fed.  316. 

87.  Matter  of  Abbey  Press  (C.  C.  A.,  2d 
Cir.),  13  Am.  B.  R.  11,  134  Fed.  51,  67  C.C. 

A.  161. 

88.  Bankr.  Act,  §  58-a(l). 

89.  In   re   Cobb    (Ref.,  Mass.),  I,   7   Am. 

B.  R.  104.     Compare  In  re  Macintire,  Fed. 
Cas.  8,821. 

90.  Matter  of  Adler  (Ref.,  La.),  21  Am. 
B.  R.  302. 

91.  As  to  the  territorial  effect  of  a  sub- 
poena, see  In  re  Hemstreet  (D.  C,  Iowa), 
8  Am.  B.  R.  760,  117  Fed.  568. 

92.  For  form  of  order,  see  Form  No.  28, 
and  for  subpoena,  see  Form  No.  30.  It  is 
customary  for  referees  to  keep  subpoenas 
signed  by  the  clerk  on  hand.  By  analogy 
to  Equity  Rule  XV,  such  subpoenas  should 
be  served  either  by  the  marshal,  or  by  some 
person  designated  by  the  referee.  The  wit- 
ness fee  is  $1.50  and  eight  cents  a  mile  one 
way.  Proof  of  service  is  made  by  a  return, 
if  service  is  by  the  marshal;  by  affidavit 
(Form  30),  if  by  a  designated  person. 

93.  See  also  Form  No.  29. 


94.  Matter  of  Washington  Steel  &  Bolt 
Co.  (D.  C,  Wash.),  32  Am.,B.  E.  153,  210 
Fed.    984. 

95.  See  R.  S.,  §  876;  In  re  Woodward, 
Fed.  Cas.  18,000. 

96.  See  R.  S.,  §§  858-879;  Ex  parte  Fisk, 
113  U.  S.  713;  In  re  Hemstreet  (D.  C,  Iowa), 
8  Am.  B.  R.  760,  117  Fed.  568;  In  re  Colfr 
(D.  C,  Me.),  13  Am.  B.  R.  300,  133  Fed.  414. 

Outside  of  State. —  Under  section  41  of  the 
bankrupt  act,  a  person  cannot  be  compelled 
to  leave  the  State  wherein  he  resides  in  order 
that  he  may  be  a  witness  in  a  hearing  be- 
fore a  referee;  if  the  testimony  of  such  wit- 
ness is  desired,  it  must  be  procured  under 
tbe  provisions  of  section  21.  In  re  Cole 
(D.  C,  Me.),  13  Am.  B.  R.  300,  133  Fed.  414. 

Witness  in  another  district. —  Where  the 
witness  whose  testimony  is  sought  resides  in 
another  district,  his  testimony  may  be  taken 
by  deposition  under  section  21-b;  if  the  ap- 
plicant wishes  to  have  him  personally  appear 
before  a  referee  in  bankruptcy,  the  applica- 
tion must  be  made  to  a  court  in  the  district 
in  which  the  proposed  witness  resides.  In  re 
Robinson  (D.  C,  Minn.),  24  Am.  B.  E.  617, 
179  Fed.  724. 

Writ  of  habeas  corpus. —  Where  a  person 
while  confined  in  a  State  hospital  for  the 
criminal  insane  is  adjudicated  a  bankrupt  in 
another  State,  a  writ  of  habeas  corpus  under 
section  753  of  the  U.  S.  Revised  Statutes, 
to  produce  him  for  examination,  will  be 
quashed,  as  his  deposition  may  be  taken 
under  this  section.  In  re  Thaw  (D.  C,  Pa.), 
22  Am.  B.  R.  687,  166  Fed.  71. 
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deposition  does  not,  of  course,  exclude  the  more  formal  method :  of  a  com- 
mission to  take  testimony  with  or  witiiout  interrogatories,  as  regulated  by 
Equity  Rule  LXVII.  Cases  construing  both  the  Revised  Statutes  and  the 
Equity  Rules  in  other  courts  than  courts  of  bankruptcy  will  be  found  in  point. 

b.  Notice  to  adverse  party. — Subsection  c  requires,  if  the  evidence  is  to  be 
taken  by  deposition,  tiiat  notice  be  filed  with  the  referee.  If  depositions  are 
to  be"  taken  in  opposition  to  the  allowance  of  a  claim,  notice  is  also  to  be  served 
upon  the  claimant,  and  when  in  opposition  to  a  discharge,  notice  should  also 
be  served  upon  the  bankrupt!  In  tiie  absence  of  any  statutory  regulation  to 
the  contrary  it  is  therefore  provided  that  no  notice  need  be  given  the  opposing 
party,  unless  the  evidence  is  to  be  offered  in  opposition  to  a  creditor's  claim 
to  the  bankrupt's  discharge. 

c.  Practice. —  The  practice  on  the  taking  of  depositions  is  controlled  by  the 
general  law.  The  practice  on  depositions  in  admiralty  will  be  found  a  safe 
guide.*'' 

III.    CERTIFIED  COPIES  AS  EVIDENCE. 

a.  In  general. —  Subsection  d  authorizes  certified  copies  of  the  proceedings 
before  a  referee,  or  the  papers  when  issued  by  the  clerk  or  referee,  to  be 
admitted  as  evidence  wilii  like  force  and  effect  as  certified  copies  of  the 
records  of  the  district  court.  Tke  manifest  purpose  of  this  subsection,  and 
also  of  e,  f,  and  g,  is  to  give  to  the  records  of  referees  when  offered  in  evidence 
the  force  of  records  of  the  district  court  proper.  It  is  thought  that  the  clause 
"when  issued  by  the  clerk  or  referee"  refers  to  the  .word  "papers"  and  not 
to  prior  words  of  the  clause ;  the  clerk  often,  acts  in  the  absence  of  the  district 
judge.  The  certificate  may  be  signed  either  by  the  clerk  or  the  referee;  but 
the  safer  practice  is  to  secure  the  signature  of  the  folnner,  which  carries  with 
it  the  seal  of  the  court.  In  important  districts,  the  referee  usually  has  a  clerk^ 
but  the  latter  is  not  an  officer  recognized  by  the  law,  and  a  certificate  by  him 
would  be  unavailing.®^ 

b.  Order  approving  bond  of  trustee. —  Under  the  former  law,  the  register,  as 
soon  as  the  assignee  was  appointed,  by  an  instrument  in  writing  equivalent  to 
both  a  deed  and  a  bill  of  sale,  transferred  all  the  assets  of  the  bankrupt  to  the 
assignee;*®  this  assignment  was  recorded  in  the  district  court  clerk's  office,-"'** 
and  a  certified  copy  could  then  be  recorded  in  the  record  office  of  the  State. 
Under  the  present  law,  there  is  no  such  instrument,  but  a  certified  copy  of 
the  order  approving  the  trustee's  bond,  when  recorded  in  the  proper  clerk's 
or  register's  office,  becomes  constructive  notice,  and  operates  as  would  a  deed 
and  bill  of  sale  by  a  bankrupt.  It  is  also  made  conclusive  evidence  of  the 
vesting  of  the  title  in  the  trustee.  It  is  wise,  therefore,  to  record  such  a  certified 
copy  in  the  proper  record  office  where  any  property  of  lie  bankrupt  may  be 
situated.  Though  the  trustee  is  now  required  to  record  a  certified  copy  of 
the  adjudication  of  bankruptcy  in  each  case,  its  effect  as  public  notice  is  not 
fixed.  Safe  practice  will  suggest  the  recording  of  both  instruments.  As  title 
passes  to  the  bankrupt's  property  at  the  date  of  tbe  adjudication  as  of  the 
date  the  petition  is  filed, ^**^  the  order  approving  the  bond  should  show  these 

97.  See  Benedict's  Admiralty,  and  (Vbserve  100.  In  re  Neale,  Fed.  Cas.  10,066. 

'the  various   district   court  rules.     See  also  101.  See  Bankr.  Act,  §  70-a;  In  re  Young- 

R.  S.,  §  863  e«  seg.  strom    (C.   C.  A.,  8th  Cir.),   18  Am.   B.  R. 

98.  Compare  Bankr.  Act,  §  1(5).  572,  575,  153  Fed.  98. 

99.  Act   of    1867,    §    14;    R.  S.,    |§  5,044, 
5.054. 
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dates,  to  the  end  that,  ■when-  the  certified  copy  is  recorded,  searchers  and  title 
conipanies  may  ascertain  therefrom  the  time  of  devolution  of  title  and  what 
property  passed;  though  this  is  not  so  necessary  since  §  47-c  was  added  by 
the  amendatory  act  of  190i3.  This  may  be  accomplished  by  inserting  in  Form 
Wo.  26,  after  the  word  "  bankrupt,"  the  words:   "  who  was  so  adjudged  by  this 

court  on  the  ....   day  of  ,  190. .,  on  a  petition  filed  on  the 

..:...  day  of ,  190..  "^ 

c.  Order  on  discharge  or  composition. —  Subsection  /  makes  a  certified  copy 
of  an  order  confirming  or  setting  aside  a  composition,  or  granting  or  setting 
aside  a  discharge,  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of 
the  proceedings,  and  of  the  fact  that  the  order  was  made.  The  fact  of  these 
certified  copies  is  thus  clearly  defined.  This  subsection  was  enacted  in  con- 
templation of  the  fact  that  the  bankrupt  might  thereafter  be  sued  on  debts 
existing  at  the  date  of  the  filing  of  the  petition  in  bankruptcy ;  and  was 
intended  to  relieve  him  of  the  necessity  of,  introducing  a  copy  of  the  entire 
proceedings,  so  that  he  might  obtain  the  benefit  of  his  discharge  by  the  mere 
production  .of  a  certified  copy  of  the  order. ^"^ 

d.  Confirming  composition  as  evidence  of  revesting  of  bankrupt's  property. — 
Subsection  g  makes  a  certified  copy  of  an  order  confirming  a  composition, 
evidence  of  the  revesting  of  the  title  of  his  property  in  the  bankrupt.  When 
recorded  it  imparts  the  same  notice  that  a  deed,  from  the  trustee  to  the 
bankrupt,  if  recorded,  would  impart. 

102.  See  form  for  order  approving  bond  in  Am.  B.  E.  862,  59  L.  Ed.  1184,  revg.  S2  Ind. 
"  Supplementary  F'orms,"  post.  App.  199,  28  Am.  B.  R.  908. 

103.  Kreitlein  v.  Ferger,  238  U.  S.  31,  34 
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REFERENCE  OF  CASES  AFTER  ADJUDICATION 
§  22.  Reference  of  Cases  after  Adjudication. — a  After  a  person  has 
been  adjudged  a  bankrupt  the  judge  may  cause  the  trustee  to  proceed 
with  the  ■administration  of  the  estate,  or  refer  it  (1)  generally  to 
the  referee  or  specially  with  only  limited  authority  to  act  in  the 
premises  or  to  consider  and  report  upon  specified  issues;  or  (2)  to 
any  referee  within  the  territorial  jurisdiction  of  the  court,  if  the  con- 
venience of  parties  in  interest  will  be  served  thereby,  or  for  cause, 
or  if  the  bankrupt  does  not  do  business,  reside,  or  have  his  domicile 
in  the  district. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for, 
cause,  transfer  a  case  from  one  referee  to, another. 


Analogous  ptovisions:     In  U.  S.:     As  to  one  referee  acting  in  the  place  of  another,  Act  of 
1867,  §  4,  E.  S.,  §  5007. 
In  Eng.:     iNone. 
Cross-references:     To  the  law:     ■Confirmation  or  rejection  of  rulings  or  orders  of  referees, 
.    §  2(10). 

Process,  pleadings  and  adjudications,   §  18. 
Jurisdiction  of  referees,  generally,  §  38. 
Duties  of  referees,  §  39. 
Appointment  of  trustees,   §  44. 

And  see  generally  all-  sections  of  the  law  regulating  the  administration  of  a  bank- 
rupt's estate. 
To  the  General  Orders:     Duties  of  referee  as  to  administration  of  estate,  XII. 
Approval  by  referee  of  appointment  of  trustee  by  creditors,  XIII. 
Notice  to  trustee  of  his  appointment,  XVI. 
Hearing  exceptions  to  trustee's  report,  XVII. 

And  all  other   General  Orders  relating  to  the   administration  of   the  bankrupt's 
estate. 
To  the  Forms :     Order  of  reference,  No.  14. 

Order  of  reference  in  judge's  absence.  No.  15. 
Oath  of  office  and  bond  of  referee,  Nos.  16,  17. 
Appointment  of  trustee  by  creditors,  or  by  referee,  Nos.  22,  23,  and  other  Official 

Forms  having  to  do  with  the  administration  of  the  bankrupt's  estate. 
See  also  Supplementary  Forms;   Hagar  .and   Alexander's.  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 
refe:rbnce:  op  cases  after  adjudication 

I.  References  After  Adjudication,  512. 

a.  Administration  without  a  reference,  512. 

b.  General  references,  512. 

c.  Limited  references,  512. 

d.  To  any  referee  of  the  jurisdiction,  512. 

II.  Transfer  of  Cases  From  One  Referee  to  Another,  512. 

[511] 
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I.  REFERENCES  AFTER  ADJUDICATION. 

a.  Administration  without  a  reference. —  By  the  terms  of  this  section  a  bank- 
rupt's estate  may  be  administered  under  the  direct  supervision  of  the  judge, 
and  without  an  order  of  reference.  In  such  a  case,  a  meeting  of  the  creditors 
would  first  be  called,  the  clerk  giving  the  notices  and,  after  the  election  of  the 
trustee,  the  case  would  proceed  in  the  usual  way.  There  is,  however,  no  record 
of  a  case  where  the  judge  has  kept  an  administration  in  his  own  control. 

b.  General  references. —  These  are  the  references  familiar  to  the  bar  and  the 
courts.  They  are  accomplished  by  the  entry  of  an  order,  substantially  in  the 
words  of  Form  14,  The  portion  of  the  order  which  requires  the  bankrupt  to 
attend  before  the  referee  on  a.  day  certain  follows  General  Order  XII  (1),  and 
is  in  accord  with  the  practice  under  the  former  law.^  Before  reference  as 
authorized  by  this  section  it  is  doubtful  whether  the  referee  is  a  court  within 
the  definition.^ 

c.  limited  references.: — These  are  not  the  same  as  the  familiar  references 
to  the  referees  as  special  masters.  It  is  somewhat'  difficult  to  conceive  of  a 
case  where  a  limited  reference  would  be  ordered. 

d.  To  any  referee  of  the  jurisdiction. —  The  judge  is  not  bound  to  refer  the 
case  to  the  referee  whose  district  includes  the  bankrupt's  domicile.  Thus, 
cases  often  arise  where  a  majority  of  creditors  reside  in  one  referee  district 
and  the  bankrupt  in  another.  It  would  then  be  clearly  "  for  the  convenience 
of  parties  in  interest "  to  refer  the  case  to  the  referee  where  the  creditors  reside. 
So,  also,  when  a  referee  is  disqualified,*  as  by  being  the  attorney  for  the  bank- 
rupt or  by  relationship,  the  reference  wiU  be  ordered  elsewhere  "  for  cause." 
Likewise,  if,  in  the  words  of  the  statute,  "  the  bankrupt  does  not  do  business, 
reside  or  have  his  domicile  in  the  district,"  The  only  real  limitations  as  to 
the,  personnel,  of  the  referee  thein  seem  to-be  that  he  must  be  (a)  a  duly 
appointed  referee  in  bankruptcy,  and  (b)  of  the  same  jurisdiction  as  the 
court.*  But  a  district  court  judge  cannot  refer  a  case  to  a  referee  appointed"  for 
and  residing  in  another  district.^ 

II.  TRANSFER  OF  CASES  FROM  ONE  REFEREE  TO  ANOTHER. 

Transfers  are  often  necessary.  The  reasons  prescribed  are  (a)  for  the  con- 
venience of  parties,  and  (b)  for  cause.  The  death  or  resignation  of  the  referee 
would  be  suffjcient  cause;  so  would  the  appointment  of  another  in  his  Stead; 
so  also  would  be  official  misconduct  on  his  part.*  The  power  to  transfer  a  case 
from  one  referee  to  another  is  absolute  and  discretionary.  If  exercised,  the 
referee  is  entitled  to  a  part  only  of  his  fees  and  commissions,  the  proportion 
to  be  fixed  by  the  judge.'^ 

1.  See  General  Order  IV,  Act  of  1867.  As  4.  Text  quoted  with  approval  in  In  re 
to  power  of  referee  to  whom  was  referred  a  Western  Investment  Co.  (D.  C.,  Okla.),  21 
petition  to  set  aside  a  composition,  as  special      Am.  B.  E.  367,  370,  170  Fed.  677. 

master,  to   report  the  facts,   see  'Matter  of  5.  In   re   Schenectady  Eng.   &   Const    Co. 

Sonnahend   (Eef.,  Mass.),  18  Am.  B.  R.  117.       (D.  C,  N.  Y.),  17  Am.  B.  R.  279,  147  Fed.. 

2.  In  re  Back  Bay  Automobile  Co.  (D.  C,       868 


.),  19  Am.  B.  E.  835,  158  Fed.  679.  6.  See  In  re  Smith,  Fed.  Cas.  12,971. 

3.  See  "  Supplementary  Forms  "  for  form  7.  Bankr.  Act,  §  40-b, 

of  certificate  of  disqualification. 
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JURISDICTION  OF  UNITED  STATES  AND  STATE  COURTS. 

§  23.  Jurisdiction  of  United  States  and  State  Courts.— a  The  United 
States  circuit  courts  shall  have  jurisdiction  of  all  controversies  at 
law  and  in  equity,  as  distinguished  from  proceedings  in  bankruptcy, 
between  trustees  as  such  and  adverse  claimants  oonoeming  the  prop- 
erty acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to 
the  same  extent  only  as  though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  been  between  the  bankrupts  and 
such  adverse  claimants- 

b  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by 
such  trustee,  might  have  brought  or  prosecuted  them  if  proceedings 
in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant,  except  suits  for  the  recovery  of  property  under  sec- 
tion sixty,  subdivision  b,  and  section  sixty-seven,  subdivision  e*  and 
section  seventy,  subdivision  e.f 

c  The  United  States  circuit  courts  shall  have  concurrent  jurisdiction 
with  the  courts  of  bankruptcy,  within  their  respective  territorial  limits, 
of  the  offenses  enumerated  in  this  act. 


Analogous  provisions:     In  TJ.  S.:     Act  of  1867,  §§  1  and  2  (as  amended  by  Act  of  June  24, 
1874),  R.  S.,  §§  4972,  4979;  Act  of  1841,  §  8. 
In  Eng.:     None. 
Cross-references:    To  the  law:    Courts,  term  defined,  §  1(7). 

Courts  of  bankruptcy,  term  defined,  §  1(8). 

Jurisdiction  of  bankruptcy  courts,  §  2. 

Bond  on  application  to  take  custody  of  property,  §  3-e. 

Suits  by  and  against  bankrupt;  stay;  intervention,  §  11. 

Process,  pleadings  and  adjudications;   appearances,  etc.,  §   18. 

Jury  trials,  when  granted,  §  19. 

Examination  of  witnesses;  depositions;  certified  copies  of  records,  etc.,  §  21. 

Actions  to  recover  preferences,  §  60-b. 

Recovery  of  property  fraudulently  conveyed,   §    67-e. 

Actions  by  trustees  to  recover  property  belonging  to  estate,  §  70-e. 


•Amendments  of  1903  in  italics. 

t Amendment  of  1910  added  the  words  "and  section  seventy,  subdivision  e." 
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SYW)PSIS  OF  SECTION.  ' 

JURISDICTION    OF    UNITED    STATES   AND    STATE    COtJRTS 

I.  Scope  and  General  Effect  of  Section,  515. 

a.  In  general,  515. 

b.  Comparative  legislation  and  decisions,  516. 

n.  Jurisdiction  of  District  Courts  Under  Judicid  Code,  516. 

a.  Circuit  courts  abolished,  516.  , 

b.  Powers  and  duties  of  circuit  courts  conferred  upon  district  courts,  517. 

c.  Effect  upon  jurisdiction  of  district  courts  as  to  matters  in  bankruptcy,  517. 

d.  Removal  of  suits  to  district  courts,  519. 

in.  Jurisdiction  of  District  Courts  as  to  Suits  by  Trustees,  520. 

a.  In  general,  520. 

b.  Comparative  legislation,  520. 

c.  Jurisdiction  prior  to  amendment  of  1903;  case  of  Bardes  v.  Bank,  520. 

d.  Purpose  of  amendments  of  1903  and  1910,  521. 

e.  Jurisdiction  as  to  bankruptcy  proceedings,  522. 

IV.  Jurisdiction  as  to  Plenary  Suits;  Adverse  Claimants,  523. 

a.  Suits  in  respect  to  bankrupt  estate,  523. 

b.  Plenary  suits  by  trustees,  523. 

c.  Adverse  claimants,  523. 

(1)  In  general,  523. 

(2)  Who  are  adverse  claimants,  524. 

(I)  In  gensral,  524. 
(II)  Possession  of  property  controlling  element,  525. 

(III)  Possession  by  lienor,  526. 

(IV)  Possession  by  third  person  in  behalf  of  bankrupt,  526. 
(V)  Possession  by  wife^of  bankrupt,  527. 

(VI)  Possession  of  assignee  or  receiver,  527. 
(VII)  Possession  under  attachment,  528. 
(VIII)  Surrender  of  possession,  529. 

(3)  Inquiry  as  to  basis  of  claim,  529. 

(I)  In  general,  529. 
(II)  Jurisdiction  of  court,  530. 

(III)  Test  to  be  applied,  531. 

(IV)  Effect  of  inquiry,  531. 

d.  When  consent  of  adverse  claimant  required,  531. 

(1)  In  general,  531. 

(2)  Effect  of  voluntary  surrender,  533. 
,      (3)  How  consent  may  be  shown,  533. 

(I)  In  general,  533. 
(II)  By  appearance  and  pleading,  534. 
(Ill)  Effect  of  objection  to  jurisdiction,  535. 


§  23.]  Scope  a'ho)  Effect  of  Section.  515 

IV.  Jurisdiction  as  to  Plenary  Suits;  Adverse  Claimants — Continued. 

e.  Suits  for  the  recovery  of  property,  536. 

(1)  In  general,  536. 

(2)  Who  may  bbing  suit,  536. 

(3)  When  suits  may  be  brought,  537. 

f.  Summary  jurisdiction,  539. 

(1)  In  general,  539'. 

(2)  Investigation  as  to  nature  of  claim,  540. 

(3)  Effect  of  amendment  of  1903,  541. 

(4)  Jurisdiction  as  dependent  upon  possession,  541. 

(I)  General  rule,  541. 
(II)  Claim  of  interest  in  property  in  possession  of  court,  543. 

(III)  Constructive  possession,  544. 

(IV)  Unauthorized  surrender  of  possession,  545. 

(V)  Possession  under  attachment  annulled  by  adjudication, 

545. 
(VI)  Property  wrongfully  retained;  fraudulent  tansfers,  545. 
(VII)  What  constitutes  possession  of  court,  547. 
(VTII)  When  possession  takes  effect;  filing  petition  as  notice,  547. 
(IX)  '-Claim  against  hank  deposits  or  securities  pledged,  549. 
(X)  Extent  of  jurisdiction,  549.         ' 

(5)  Exercise  of  summary  jurisdiction,  549. 
g.  Ancillary  jurisdiction,  551. 

h.  Auxiliary  remedies,  552. 

V.  Jurisdiction  of  State  Courts,  553. 
VI.  Concurrent  Jurisdiction  of  Circuit  Court  Over  Offenses,  560. 

I.  SCOPE  AND  GENERAL  EFFECT  OF  SECTION, 
a.  In  general. —  Ever  since  Ex  parte  Christy^  the  questions  suggested  by 
this  section  have  led  to  discussions  in  Congress  and  confusion  in  the  courts. 
There  is,  of  course,  no  analogous  section  in  the  English  law;  the  anomalous 
co-ordinate  national  and  State  courts  there  being  impossible.  The  books  are 
filled  with  opinions  construing  the  corresponding  sections  of  the  law  of  1867.^ 
So  many  cases  have  already  been  decided  under  the  law  of  1898,  and  they 
are  often  so  antagonistic,  that  the  task  of  the  commentator  would  be  hopeless, 
had  not  'Supreme  Court  illumined  the  situation  with  a  few  decisions  of  great 
importance.  Some  are,  since  the  amendatory  act  of  1903,  no  longer  the  law; 
but  even  these  are  at  least  suggestive  of  other  doctrines  as  to  those  provisional 
and  summary  remedies  which  are  vital  to  a  due  and  orderly  administration 
in  bankruptcy.  The  section,  other  than  its  last  subsection,  has  to  do  only  with 
suits  at  law  or  in  equity  outside  the  bankruptcy  proceeding  proper  f  subsection 
b  only  with  suits  by,  not  against,  the  trustee.*  Practice  under  §  23  is,  there- 
fore, regulated,  not  by  the  General  Orders  and  Forms,  but,  if  in  equity,  by 

1.  3  How.   (U.  S.)   314.  3.  See  Bardes  v.   Bank,   178  U.  S.   524,  4 

2.  See  Cent.  Dig.,  Vol.  6,  "  Bankniptey,"      Am.  B.  E.  163,  44  L.  Ed.  1,175. 

§§  410-417;   but  observe  that  many  of  the  4.  In  re  McCallum    (D.   C.,  Pa.),  .7   Am. 

cases  cited  are  not  now  in  point.  B.  E.  596,  113  Fed.  393. 
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the  Equily  Eules,  if  in  law,  by  the  State  procedure  as  supplemented  or  modi- 
fied by  Federal  rules  applicable  to  such  cases. 

b.  Comparative  legislation  and  decisions.— The  history  of  the  development  of 
this  section  has  been  elaborately  considered  by  Mr.  Justice  Grray  in  Bardes  v. 
Bank.®  The  former  law  gave  concurrent  jurisdiction  to  the  circuit  and  dis- 
trict courts  of  both  law  and  equity  actions,  as  distinguished  from  proceedings 
in  bankruptcy  per  se/ where  the  assignee  (trustee)  was  plaintiff  or  defend- 
ant.* It  was  also  in  the  end  settled  that  the  statute  meant  that,  when  the  hold- 
ing of  a  third  party  against  the  assignee  (trustee)  was  adverse,  a  summary 
remedy  within  the  bankruptcy  proceeding  was  not  proper,  but  resort  must  be 
had  to  a  plenary  suit.''  The  law  of  1898,  as  originally  enacted,  evidenced  an 
intention  to  transfer  all  controversies,  other  than  those  strictly  within  the  bank- 
ruptcy procedure  (as,  for  instance,  a  contest  on  a  proof  of  debt),  to  the  State, 
tribunals.  ^Such  was  the  purpose  as  indicated  by  the  debates  in  Congress 
accompanying  its  passage,®  and  such  seems  the  literal  meaning  of  the  words. 
The  amendatory  act  of  IQO'S  has,  however,  re-enacted  the  doctrine  of  concurrent 
jurisdict^ion,  at  least  as  to  all  suits  by  the  trustee  to  recover  property  fraudu- 
lently or  preferentially  transferred  or  incumbered  within  the  four  months' 
period.® 


II.    JURISDICTION  OF  DISTRICT  COURTS  UNDER  JUDICIAL  CODE. 

a;  Circuit  courts  abolished. —  The  circuit  courts  of  the!  United  States  are  abol- 
ished by  the  judicial  code,  taking  effect  January  1,  1912.^''     It  is  provided 


5.  178.  U.  S.  524,  4  Am.  B.  E.  163,  44 
L.  Ed.  1,17'5. 

An  interesting  discussion  of  the  develop- 
ment of  this  section  is  found  .in  the  case  of 
In  re  Hammond  (D.  C,  Mass.),  3  Am.  B.  E. 
466,  98  Fed.  845. 

e.  Lathrop  v.  Drake,  91  U.  S.  516,  23  L. 
Ed.  414;  Claflin  v.  Houseman,  93  U.  S.  130, 
23  L.  Ed.  833;  Olney  v.  Tanner,  10  Fed.  101. 
So  also  under  the  law  of  1841.  McLean  v. 
Lafayette  Bank,  Fed.  Cas.  8,885;  Hallack  v. 
Tritch,  Fed.  Cas.  5,956;  Brown  v.  White,  1« 
Fed.  900. 

7.  Byster  v.  Gaff,  91  U.  S.  521,  23  L.  Ed. 
403;  Glenny  v.  Langdon,  98  U.  S.  20,  25 
L.  Ed.  43 ;  Moyer  v.  Dewey,  103  U.  S.  301,  26 
L.  Ed.  394. 

8.  See,  however,  interesting  historical  mat- 
ter, pointing  to  the  opposite  conclusion,  in 
In  re  Murphy  (Eef.,  Mass.),  3  Am.  B.  E. 
499. 

9.  Cited  with  approval  in  In  re  Carlile 
(D.  C,  N.  Car.),  29  Am.  B.  E.  373,  376, 
199  Fed.  612. 

Jurisdiction  of  State  court. —  In  the  case 
of  Bush  V.  Elliott,  202  U.  S.  477,  15  Am. 
B.  E.  656,  658,  50  L.  Ed.  1114,  Mr.  Justice 
Day  said:  "The  Bankruptcy  Act  of  1898, 
in  respect  to  the  matters  now  under  consid- 
eration, was  a  radical  departure  from  the 
Act  of.  1867,  in  the  evident  purpose  of  Con- 
gress to  limit  the  jurisdiction  of  the  United 
States  courts  in  respect  to  controversies 
which  did  not  come  simply  within  the  juris- 
diction of  the  federal  courts  as  bankruptcy 
courts,  and  to  preserve,  to  a  greater  eident 


than  the  former  act,  the  jurisdiction  of  the 
State  courts  over  actions  which  were  not 
distinctly  matters  and  proceedings  in  bank- 
ruptcy." 

10.  The  Judicial  Code,  §  289,  provides 
that:  "The  circuit  courts  of  the  United 
States,  upon  the  taking  effect  of  this  Act 
shall  be  and  hereby  are  abolished;'  and  there- 
upon, on  said  date,  the  clerks  of  said  courts 
shall  deliver  to  the  clerks  of  the  district 
courts  of  the  United  States  for  their  re- 
spective districts  all  the  journals,  dockets, 
books,  flies,  records,  and  other  books  and 
papers  of  or  belonging  to  or  in  any  manner 
connected  with  said  circuit  court;  and  shall 
also  on  said  date  deliver  to  the  clerks  of  said 
district  courts  all  moneys  from  whatever 
source  received,  then  remaining  in  the  hands 
or  under  their  control  as  clerks  of  said  cir- 
cuit courts,  or  received  by  them  by  virtue  of 
their  said  offices.  The  journals,'  dockets, 
books,  files,  records  and  other  books  and 
pa,pers  so  delivered  to  the  clerks  of  the 
several  district  courts  shall  be  and  remain 
a  part  of  the  official  records  of  said  district 
courts  and  copies  thereof,  when  certified 
under  the  hand  and  seal  of  the  clerk  of  the 
district  court,  shall  be  received  as  evidence 
equally  with  the  originals  thereof,  and  the 
clerks  of  the  several  district  courts  shall  have 
the  same  authority  to  exercise  all  the  powers 
and  to  perform  all  the  duties  with  respect 
thereto  as  the  clerks  of  the  several  circuit- 
courts  had  prior  to  the  taking  effect  of  this 
act." 
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therein  that  "All  suits  and  proceedings  pending  in  said  circuit  courts  on  the 
date  of  the  taking  effect  of  this  act,  whether  originally  brought  therein  or 
certified  thereto  from  the  district  courts,  shall  thereupon  and  thereafter  be 
proceeded  with  and  disposed  of  in  the  district  courts  in  the  same  manner  and 
with  the  same  effect  as  if  originally  begun,  therein,  the  record  thereof  being 
entered  in  the  records  of  the  circuit  courts  so  transferred  as  above  provided."  ^^ 

b.  Powers  and  duties  of  circuit  courts  conferred  upon  district  courts. —  The 
judicial  code  further  provides  that  "  Wherever,  in  any  law  not  embraced 
within  this  act,  any  reference  is  made  to,  or  any  power  or  duty  is  conferred 
or  imposed  upon  the  circuit  courts,  such  reference  shall,  upon  the  taking  effect 
of  this  act,  be  deemed  and  held  to  refer  to,  and  to  confer  such  powers  and 
impose  such  duty  upon,  the  district  couTts."  ^  The  evident  purpose  of  this 
provision  is  to  extend  the.  original  jurisdiction  formerly  possessed  and  exer- 
cised by  the  circuit  courts  to  the  district  courts.  This  purpose  is  further  evi- 
denced by  the  section  of  the  law,  prescribing  the  jurisdiction  of  district 
courts.^* 

c.  Effect  upon  jurisdiction  of  district  courts  as  to  matters  in  bankruptcy. — 
The  effect  of  the  above  quoted  provisions  of  '^;he  judicial  code  is  to  confer 
upon  district  courts  the  jurisdiction  formerly  possessed  by  circuit  courts  under 
subsection  a  of  section  23.  As  a  result,  district  courts  have  jurisdiction  of 
all  controversies  at  law  and  in  equity,  as  distinct  from  proceedings  in  bank- 
ruptcy, between  trustees  as  such  and  adverse  claimants,  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the 
same  extent  only,  as  though  bankruptcy  proceedings  had  not  been  instituted 
and  such  controversies  had  been  between  baokrupts  and  such"  adverse  claimants. 
Subsection  a  relates  only  to  controversies  between  trustees  and  adverse  claim- 
ants, relative  to  property  acquired  or  claimed  by  the  trustees."  ITotwithstand- 
ing  the  transfer  of  the  jurisdiction  of  the  circuit  courts  to  the  district  courts, 
the  distinction  between  controversies  arising  between  trustees  and  adverse 
claimants  and  proceedings  in  bankruptcy  is  to  be  retained ;  -in  the  former 
cases  the  jurisdiction  of  the  district  courts  as  to  such  controversies  remains 
unaffected  by  the  proceedings  in  bankruptcy,  while  in  the  latter  case  the 
jurisdiction  of  district  courts  is  that  of  courts  of  bankruptcy,  under  the  bank- 
ruptcy act.^^    Suits  at  law  or  in  equity  between  a  trustee  and  an  adverse  claim- 

11.  Judicial  Code,  §  290.  in  one  State  and  the  bankrupt   resided   in 

12.  Judicial  Code,  §_  291.  another. 

13.  Judicial  Code,  §  24.  15.  In  re  Rochford    (C.  C.  A.,  8th  Cir.), 

14.  Viquesney  v.  Allen  (C.  C.  A.,  4th  Cir.),  10  Am.  B.  R.  608,  124  Fed.  82. 

12  Am.  B.  K.  402,  131  Fed.  21,  in  which  "it  Distinction  .between  proceedings  in  bank- 
was  held  that  a  circuit  court  could  not  enter-  mptcy  and  controversies  at  law  and  in 
tain  a  bill  in  equity,  in  aid  of  bankruptcy  equity. — >  In  the  case  of  Bardes  v.  Hawarden 
proceedings  against  an  alleged  fraudulent  Bank,  178  U.  S.  524,  531,  4  Am.  B.  R.  163, 
grantor,  to  set  aside  a  conveyance  and  for  the  44  L.  Ed.  1175,  the  purpose  and  intent  of 
appointment  of  a  receiver ;  Goodier  v.  subsection  ( a)  of  section  '23;  was  under  con- 
Barnes  (C.  C.j'N.  Y.),  2  Am.  B.  E.  328,  94  sideration.  Mr.  Justice  Gray  speaking  for 
Fed.  798.  As  to  distinction  between  "pro-  the  court  said:  "The  first  clause  provides 
ceedings  in  bankruptcy  "  and  "  controversies  that  '  The  United  States  Circuit  Court  shall 
at  law  and  in  equity,"  see  In  re  Kjropf  ( I>.  C,  have  jurisdiction  of  all  controversies  at  law 
S.  Car.),  16  Am.  B.  E.  432,  442,  144  Fed.  245;  and  in  equity  as  distinguished  from  proceed- 
Ghattanooga  Nat.  Bank  v.  Rome  Iron  Works  ings  in  bankruptcy,'  (this  clearly  recognizes 
IC.  C,  Ga.),  3  Am.  B.  R.  582,  99  Fed.  82,  the  essential  difference  between  proceedings 
holding  that  the  circuit  court  had  jurisdic-  in  bankruptcy  on  the  one  hand  and  suits  at 
tion  in  a  suit  against  a  trustee  to  determine  taw  or  in  equity  on  the  other)  'Between 
the  validity  of  a  pledge  given  by  the  ibank-  trustees  as  such  and  adverse  claimants  con- 
rupt  where  the  pledgee,  the  plaintiff,  resides  eerning  the  property  acquired  or    claimed  by 
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ant,  which  might  have  been  prosecuted  between  the  bankrupt  and  such  claimant 
had  bankruptcy  not  intervened,  are  within  the  original  jurisdiction  of  district 
courts,  subject  to  such  limitations  and  conditions  aa  are  prescribed  by  the 
act.^®  Where  such  a  suit  is  instituted  there  must  be  the  same  requirements 
as  to  diverse  citizenship  and  amount  in  dispute,  as  in  the  case  of  a  similar  suit, 
either  by  or  agaiast  the  bankrupt,  prior  to  bankruptcy."  The  section  of  the 
code  which  confers  original  jurisdiction  upon  district  courts  provides  that 
such  courts  shall  have  jurisdiction  "of  all  matters  and  proceedings  in  bank- 
ruptcy." The  distinction  thus  seems  to  be  made  between  suits  at  law  or  in 
equity  between  citizens  of  different  States,  and  such  controversies,  as  may  arise 
in  bankruptcy. ^^  If  the  suit  is  one  which  may  be  brought  by  the  trustee  iinder 
subsection  b,  there  of  course  is  no  limitation  as  to  diversity  of  citizenship  or 
amount  in  dispute.  If  lie  suit  is  other  than  one  falling  within  subsection  b, 
the  requirements  as  to  diversity  of  citizenship  and  amount  in  controversy  must 
be  complied  with ;  that  is  there  must  be  diverse  citizenship  as  between  the  bank- 
rupt and  the  opposing  party,  and  the  requisite  amount  niust  be  involved,  or 
the  cause  of  action  must  arise  under  the  constitution  and  laws  of  the  United 
States.  ^^    In  respect  to  such  suits  the  trustee  may  be  either  plaintiff  or  defend' 


the  trustees,'  restricting  jurisdiejt'ion,  how- 
ever, by  the  further  words  '  in  the .  same 
manner  and  to  the  same  '  extenit  only  as 
though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  been 
between  the  bankrupt  and  such  adverse 
"claimant.'  This  clause,  while  relating  to  the 
circuit .  counts  only  and  not  to  the  district 
courts  of  the  United  States,  indicates  the 
intention  of  Congress,  that  the  ascertainment 
as  between  the  trustees  in  bankuptoy  and  a. 
stranger  to  the'  bankruptcy  proceedings,  of 
the  question  whether  certain  property 
claimed  'by  the  trustees,  does  or  dbes  not 
form  part  of  the  estate  to  be  administered 
in  bankruptcy,  shall  not  be  brought  within 
the  jurisdiction  of  the  national  courts  solely 
because  the  rights  of  the  bankrupt  and  of  the 
creditors  have  been  transferred  to  the  trustee 
in  bankruptcy." 

le.  Judicial  Code,   §   24. 

17.  Bush  v.  Elliott,  202  U.  S.  477,  15  Am. 
B.  E..  656,  50  L.  Ed.  1,114;  Hatch  v.  Curtin 
(D.  C,  Mass.),  16  Am.  B.  K.  629,  146  Fed. 
200,  holding  that  where  a  circuit  court  had 
no  jurisdiction  of  a  suit  by  an  adverse  claim- 
ant against  a  bankrupt  it  would  not  have 
jurisdiction,  in  a  suit  against  the  trustees. 

Jurisdiction  as  to  suits  at  law  or  in.  equity. 
—  The  district  courts  have  original  juris- 
diction as  follows :  First.  "  Of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity, 
brought  by  the  United  States  or  by  any 
officer  thereof  authorized  by  law  to  sue,  or 
between  citizens  of  the  same  state  claiming 
lands  under  grants  from  different  states;  or 
where  the  matter  in  controversy  exceeds,  ex- 
clusive of  interest  and  costs  the  sum  or  value 
of  $3,000  and  (a)  arises  under  the  constitu- 
tion or  laws  of  the  United  States  or  treaties 
made  or  which  shall  be  made  under  their 
authority,  or.(b),  is  between  citizens  of  dif- 
ferent states,  or  (c),  is  between  citizens  of  a 


state  and  foreign  states,  citizens  or  sub- 
jects. No  district  court  shall  have  cog- 
nizance of  any  suit  (except  upon  foreign  'bills 
of  exchange)  to  recover  upon  any  promissory 
note  or  other  chose  in  action,  in  favor  of  any 
assignee  or  of  any  subsequent  holder,  if  such 
instrument  be  payable  to'  bearer  and  be  not 
made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  in  such  court  to 
recover  upon  said  note  or  other  chose  in  ac- 
tion if  no.  assignment  had  been  made;  pro- 
vided, however,  that  the  foregoing  provisions 
as  to  the  sum  or  value  of  the  ma;tter  in  con- 
troversy shall  not  be  construed  to  apply  to 
any  of  the  cases  mentioned  in  succeeding 
paragraphs  of  this  section."  Judicial  Code, 
§  24,  paragraph  I. 

18.  Judicial  Code,   §   24,  paragraph   19. 

19.  Tate  v.  Brinser  (D.  C,  Pa.),  34  Am. 
B.  K.  660,  226  Fed.  878,  in  which  eaSe  it  was 
held  that  in  a  plenary  suit  in  equity  by  a 
trustee  in  bankruptcy  of  a  partner  against 
another  member  of  the  firm,  who  has  not 
been  adjudged  a  bankrupt,  for  an  account- 
ing relating  to  an  equitable  interest  in  prop- 
erty which  had  been  assigned  to  the  defend- 
ant as  collateral  to  secure  an  indebtedness 
to  ttie  bankrupt,  the  defendant  must  be  re- 
garded as  an  adverse  claimant,  and  the  suit 
cannot  be  maintained  against  him,  unless 
the  bankrupt  could  have  sustained  it. 

Jurisdiction  in  controversies  at  law  and  in 
equity.— In  the  case  of  Lovell  v.  Newman, 
227  U.S.  412,  29  Am.  B.  R.  482,  67  L.  Ed! 
577,  the  court  said:  "That  section  23,  sub- 
divisions (a)  and  (b)  gives  jurisdiction  to 
the  Circuit  Courts  of  the  United  States  of 
controversies  at  law  or  in  equity,  as  dis- 
tinguished from  bankruptcy  proceedings,  be- 
tween the  trustee  and  adverse  claimants  in 
the  same  manner  and  to  the  same  extent  as 
though  bankruptcy  proceedings  had  not  been 
instituted.    It  is  also  provided  that  suits  by 
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ant ;  while  like  the  adverse  claimant,  he  has  the  option,  if  such  requisites  exist, 
of  proceeding  either  in  the  State  courts  or  in  the  district  courts.^"  A  suit 
against  the  trustee  arising  from  a  transaction  not  connected  with  the  bank- 
ruptcy, and  in  respect  to  which  the  suit  could  have  been  brought  against  the 
bankrupt  if  bankruptcy  had  not  intervened,  may  not  be  brought  in  the  district 
court,  unless  diversity  of  citizenship  and  the  other  essentials  to  jurisdiction 
exist. ^^  The  diversity  of  citizenship  which  gives  jurisdiction  to  the, district 
courts  in  respect  to  such  suits  is  that  of  the  bankrupt  and  not  that  of  the 
trustee. ^^  If  the  suit  could  have  been  brought  by  the  bankrupt  prior  to  his 
bankruptcy,  because  of  diverse  citizenship  itmay  be  brought  in  that  court 
by  his  trustee,  although  as  between  the  trustee  and  the  defendant  there  is  no 
such  diversity.''*  To  summarize  the  effect  of  abolishing  circuit  courts,  it  may 
be  stated  that  as  to  suits,  controversies  and  proceedings  falling  within  the 
jurisdiction  of  district  courts  as  courts  of  bankruptcy,  such  jurisdiction 
remains  unaffected;  as  to  suits  and  controversies  not  falling  properly  within 
the  jurisdiction  conferred  expressly  by  the  bankruptcy  act  the,  Jurisdiction 
of  such  courts  is  limited  by  the  restrictions  imposed  upon  similar  suits  and 
controversies,  as  between  the  bankrupt  and  adverse  claimants  had  bankruptcy 
proceedings  not  intervened. 

d.  Bemoval  of  suits  to  district  courts^ — A  suit  either  by  or., against  a  trustee 
or  receiver  in  bankruptcy  cannot  be  removed  from  the  State  court  into  the 
district  court,  unless  the  amount  involved  exceeds  $3,000'.^  The  procedure 
for  the  removal  of  cases  from  iState  to  district  courts  is  prescribed  in  chapter  3 
of  the  judicial  code.  If  a  suit  be  transferred  from  a  State  court  into  the 
district  court  on  the  ground  of  diversity  of  citizenship,  it  is  placed  .there 
I  as  if  it  had  been  originally  commenced  in  that  court  on  the  ground  of  juris- 
diction, and  not  as  if  it  had  been  commenced  there  by  consent  of  the  defendant 

the  trustee  cam  only  be  'brought  in  courts  34  Am.  B.  R.  714,  176  S.  W.  660,  holding  that 
where  the  bankrupt  might  have,  brought  the  provisions  of  subsection  a  of  §  23,  limit- 
them,  if  proceedings  in  bankruptcy  had  not  ing  the  jurisdiction  of  the  bankruptcy  court 
been  instituted,  •unless  by  consent  of  the  pro-  in  contests  between  third  parties  and  the 
posed  defendant.  Later,  -when  Congress  en-  trustee  over  property  rights  to  cases  of  which 
larged  the  jurisdiction  of  the  District  Court  said  court  would  have  had  jurisdiction  if  the 
by  the  Act  of  February  5,  1903,  excefition  suit  had  been  brought  against  the  bankrupt, 
was  made  in  favor  of  certain  suits  for  the  deprive  said  court  of  jurisdiction  of  a  suit 
recovery  of  property  in  fraud  of  the  Act^bu,t  by  an.  alleged  owner  of  land  purchased  for 
this  did  not  affect  suits  of  the  present  char-  the  bankrupt  against  the  trustee  to  test  the 
acter.  The  cases  in  this  court  which  have  validity  of  the  contract,  and  a  teniporary  in- 
considered  this  section  have  determined  that  junction  may  be  granted  by  the  State  court 
it  was  not  intended  to  increase  the  jurisdic-  to  restrain  the  trustee  from  .entering  upon 
tioh  of  the  United  States  Circuit  Courts  in  plaintiff's  land  and  cutting  and  removing 
bankruptcy  matters,  but  rather  to  limit  it  timber  therefrom  pending  the  determination 
to  sudi  suits  and  controversies  as  are  ^thin  of  the  validity  of  the  contract, 
the  jurisdiction  given  such  courts  by  the  acts  22.  Judicial  Code,  §  24. 
creating  them;  that  is,  controversies  in  law  23.  Bush  v.  Elliott,  202  U.  S.  477,  15  Am. 
and  in  equity  with-  adverse  claimants,  where  B.  R.  6156,  50  L.  Ed.  1114,  in  which  it  was 
the  amount  involved  is  in  excess  of  $2,000,  held  that  the  jurisdiction  of  the  circuit  court 
where  diverse  citizenship  exists  (the  citizen-  to  entertain  a  suit  to  recover  money  alleged 
ship  test  being,  because  of  the  Bankruptcy  to  be  due  the  bankrupt  at  and  prior  to  hjs 
Act,  that  of  the  bankrupt,  and  not  that  of  adjudication,  was  not  affected  by  the  fact 
the  trustee) ,  or  there  is  a  cause  of  action  that  one  of  the  trustees  was  a  resident  of  the 
arising  imder  the  constitution  or  laws  of  the  same  State  as  the  bankrupt,  it  appearing 
United  iStates.  Bush  v.  Elliott,  202  U.  S.  that  the  bankrupt  was  a  citizen  of  another 
477,  15  Am.  B.  R.  656,  50  L.  Ed.  1114,  26  State. 
Sup.  Ct.  Rep.  668."  24.  Judicial  Code,  §  24,  paragraph  1,  and 

20.  Judicial  Code,  §  24.  §  28. 

21.  Bennette  y.  iLewis  (Tex.  Ct.  of  App.), 
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under  this  section;  the  judgment  of  the  Circuit  Court  of  Appeals  reversing 
the  judgment  of  the  district  court  would  therefore  be  final. ^^ 

III,    JURISDICTION  OF  DISTRICT  COURTS  AS  TO  SUITS  BY  TRUSTEES. 

a.  In  general. —  Subsection  b  of  §  23  relates  to  the  jurisdiction  of  district 
courts  as  to  suits  by  the  trustee  respecting  the  estate  which  is  being  adminis- 
tered by  him.  It  is  this  subsection  which  has  been  the  cause  of  the  conflict 
which  has  arisen  among  the  authorities  relative  to  suits  for  the  .recovery  of 
property  claimed  either  by  the  trustee  or  a  third  party.  As  will  be  seen  here- 
after much  of  the  difficulty  attending  the  interpretation  and  application  of 
this  subsection  has  been  removed  by  the  amendment  of  1903.  lliiny  of  the 
cases  which  were  in  point  prior  to  the  amendment  are  now  obsolete  and  it  will 
only  be  necessary  to  refer  to  them  when  they  bear  upon  the  jurisdiction  of  the 
district  court  irrespective  of  the  result  of  the  amendment. 

b.  Comparative  legislation. —  The  district  courts  have,  since  the  act  of  1800,^* 
always  had  exclusive  jurisdiction  of  "  proceedings  in  bankruptcy."  Under  the 
act  of  186T,  their  jurisdiction,  while  not  exclusive,  also  extended  "  to  the  mar- 
shaling of  .  .  .  assets,"  ^''  and  also  to  "  all  suits  at  law  or  in  equity 
brought  by  an  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest,  or  owing  any  debt  to  such  bankrupt,  or  by  any  such  person  against 
an  assignee,  touching  any  property  or  rights  of  the  bankrupt."  ^  The  same 
general  jurisdiction  to  "  cause  iiie  estate  of  bankrupts  to  be  collected  .  .  .  and 
determine  controversies  in  relation  thereto  "  is  conferred  on  the  district  court 
by  the  present  law.^  But  with  this  difference:  it  is  qualified  by  the  words, 
"  except  as  herein  otherwise  provided."  There  being  no  other  grant  of  ordinary 
jurisdiction  to  the  district  court  in  the  statute,  the  subsection  under  discussion  ^ 
seems,  and  has  been  authoritatively  hdd,  a  limitation  on  that  power. ^^  Hence, 
the  animated  controversy  over  its  meaning  and  the  necessity  of  amendment. 
The  district  couji;  is  charged  with  the  administration  of  the  law ;  yet,  as  the  law 
was  before  the  amendments,  it  was  often ,  impotent  and  usually  forced  to  order 
its  officers  to  resort  to  other  tribunals  for  relief,  and  this  though,  from  its 
position  as  a  bankruptcy  court,  it  was  naturally  more  convenient  to  litigants 
and  more  conversant  with  the  law. 

c.  Jurisdiction  prior  to  amendment  of  1903;  case  of  Bardes  v.  Bank. —  Early 
in  the  h'istbry  of  the  present  statute  there  was  great  confusion  as  to  proper 
forum  for  suits  by  or  against  the  trustee.  Not  until  January,  1900,  was 
there  an  authoritative  decision  in  the  leading  case  of  Bardes  v.  Bank.*^  In 
this  case  it  was  hejd  that  the  district  courts  as  such  had  no  jurisdiction  over  a 
suit  brought  by  the  trustee  to  recover  property  from  a  stranger  to  the  bank- 
ruptcy proceedings,  unless  by  the  latter's  consent.**  The  court  said:  "Con- 
gress, by  the  second  clause  of  §  23  of  the  present  bankruptcy  act,  appears  to 
this  court  to  have  clearly  manifested  its   intention  that  controversies,   not 

25.  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  30.  Bardes  v.  Bank,  178  U.  S  524  4  Am 
526,  11  Am.  B.  E.  563,  48  L.  Ed.  287.  B.  R.  163,  44  L.  Ed.  1175. 

26.  Note  also  Act  of  February  3,  1801.  31.  178  U.  S.  524,  4  Am.  B   R    163    44  L 

27.  Act  of  1867,  §  1,  R.  S.,  §  4972.  Con-  Ed.  1,175.  '  '  " 
suit  Cook  V.  Whipple,  55  N.  Y.  150 ;  Kelly  32.  The  converse  was  of  course  true  where 
V.  Smith,  Fed.  C'as.  7,675.  the   adverse   party   had    consented;    for    in- 

28.  Act  of  1867,  §  ,2,  R.  S.,  §  4,979;  Main  stance,  in  the  cases  of  In  re  Durham  (D.  C, 
V.  Crlen,  Fed.  Cas.  8,973;  In  re  Sabin,  Fed.  Md.),  8  Am.  B.  R.  115,  114  Fed  750-  Philips 
Cas.  12,195.  V.  Turner  (C.  C.  A.,  5th  Cir.),'8  Am.  B.  R. 

29.  Bankr.  Act,  §  2(7).  171,  114  Fed.  726. 
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strictly  or  properly  part  of  the  proceedings  in  bankruptcy,  but  independent 
suits  brought  by  the  trustee  in  bankruptcy  to  assert  a  title  to  money  or  prop- 
erty as  assets  of  the  bankrupt  against  the  strangers  to  those  proceedings,  should 
not  come  within  the  jurisdiction  of  the  district  courts  of  the  United  States, 
unless  by  consent  of  the  proposed  defendant."  On  the  same  day  this  decision 
was  rendered  other  cases  declaring  the  same  doctrine  but  on  different  facts 
were  also  announced.**  Later,  in  Wall  v.  Cox,  the  doctrine  was  reaffirmed.** 
Subsequently  the  broad  principle  was  somewhat  modified,  when  applied  to 
other  facts.  But,  prior  to  the  amendments  of  1903,  the  law  remained  that, 
provided  always  the  holding  of  the  proposed  defendants  was  adverse,  such  a 
suit  could  be  brought  only  in  the  State  court,  or  in  the  circuit  court  if  the 
usual  facts  showing  Federal  jurisdiction  appeared.*® 

d.  Purpose  of  amendments  of  1903  and  1910. —  The  direct  results  of  the 
case  of  Bardes  v.  Bank  was,  as  we  have  seen,  to  deprive  the  district  court  of 
jurisdiction  of  a  suit  brought  by  the  trustee  for  the  recovery  of  property  in 
the  hands  of  an  adverse  claimant.  It  had  an  appreciable  effect  upon  analogous 
provisional  and  summary  remedies.**  The  amendment  of  1903  added  to 
section  70-e  a  clause  conferring  upon  the  court  of  bankruptcy  jurisdiction  of 
a  suit  to  recover  property  which  had  been  transferred  in- fraud  of  creditors, 
and  which  any  creditor  might  have  avoided.*''  Amendments  restoring  con- 
current jurisdiction,  at  least  as  to  suits  to  recover  property,  became  impera- 
tively necessary  and  were  very  generally  demanded.  This  demand  was  met  by 
the  changes  made  in  this  subsection  and  in  §§  60-b,  67-e,  and  70-e  by  the  act 
of  1903.  But  the  amendatory  act  failed  to  include  in  clause  b  of  this  section, 
suits  for  the  recovery  of  property  under  section  70-e.  This  was  evidently  a 
defect.  It  at  once  raised  a  doubt  whether  a  suit  to  recover  property  transferred 
more  than  four  months  before  the_^bankruptcy  could  be  instituted  other  than 
in  a  State  court.**    The  failure  to  include  suits  for  the  recovery  of  property 

33.  Mitchell  v.  McClure,  178  U.  S.  539;  44  made  prior  to  the  four  months'  period,  the 
L.  Ed.  1182,  affg.  s.  C,  91  Jed.  ©21;  Hicka  same  as  it  was  before  the  amendatory  act. 
V.  Knost,  178  U.  S.  541,  44  L.  Ed.  1183,  affg.  Gregory  v.  Atkinson  (D.  C,  Mo.),  11  Am. 
2  Am.  B.  R.  153,  94  Fed.  625.  B.  R.  495,  127  Fed.  183;   Hull  v.  Burr    (C. 

34.  181  U.  S.  244,  5  Am.  B.  E.  727,  45  L.  C.  A.,  5th  Cir.),  18  Am.  B.  E.  541,  153  Fed. 
Ed.  945;  s.  c.  below,  4  Am.  B.  E.  659.  101  945;  Skewis  v.  Barthell  (D.  C,  Iowa),  18 
Fed.  403.  Am.  B.  R.  429,  152  Fed.  534.     Contra:  Hur- 

35.  Ruling  held  applicable  to  circuit  court.  ley  v.  Devlin  (D.  C,  Kan.),  17  Am.  B.  E. 
Bush  V.  Elliott,  202  U.  S.  477,  15  Am.  B.  E;  793,  149  Fed.  268. 

656,  50  L.  Ed.  1,114.  In  the  case  of  In  re  Hutchinson  &  Wilmoth 

38.  Compare  In  re  Ward    (D.  C,  Mass.),  (C.  C.  A.,  6th  Cir.),  10  Am.  B.  R.  313,  158 

5  Am.  B.  R.  215,  104  Fed.  985,  and  Mueller  Fed.  74,  the  court  said:     "A  court  of  bank- 

T.  Nugent  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  E.  ruptcy  has  no  jurisdiction  of  a  suit  at  law  or 

176,   105  Fed.   581 ;    s.   c,   subsequently  re-  in  equity  brought  by  a  trustee  to  recover 

versed,  184  U.  S.  1,  7  Am.  B.  E.  224,  46  L.  property   or   collect   debts,   or   to   set    asid^ 

Ed.  405;  Hull  V.  Storage  House,  166  N.  Y.  transfers  of  property  alleged  to  be  fraudu- 

App.  Div.  739,  34  Am.  B.  E.  375,  152  N.  Y.  lent,  except  ly  consent  of  the  defendant.   By 

Supp.  363.     And   see  discussion  under  this  the  amendment  of  1903,  such  court  was  given 

section,  subtitle  "Auxiliary  Remedies,"  po8t.  jurisdiction  of  suits  for  the  recovery  of  prop- 

37.  Bankr.  Act,  §  70-e.             '  erty  under    §§    60-(b,   67 -o   and   70-e."     The 

38.  See  §^  70.  court  evidently  did  not  intend  by  this  state- 
The  failure  to  amend -sub-section  6  of  this  ment  to  hold  that  a  suit  under  §  70'-e  could 

section  by  the  act  of  1903  so  as  to  include  be  maintained  in  a  bankruptcy  court  with- 

within  the  exception  suits  birought  under  §  out  the  consent  of  the  defendant. 

70-e  has  been  commented  upon  in  a  number  The  Supreme  Court  in  the  case  of  Harris 

of  cases.     Nearly  all  of  these  cases  are  in  v.  First  National  Bank  216  U.  S.  382,  23  Am. 

favor  of  thi  proposition  that  the  failure  to  B.  R.  632,  54  L."  Ed.  528,  took  notice  of  the 

include  a  reference  to  §  70-e  leaves  the  juris-  fact  that  in  section  23  specifying  the  cases 

diction  of  the  bankruptcy  court  in  respect  to  wherein  the  Federal  courts  have  jurisdiction, 

suits    to    set    aside   fraudulent    conveyances  section   70-e  is  not  mentioned.     The   court. 


522 


JUEISDICTION'  OF  UwiTED   StATES  AND   StATE   OoTTETS.  [§    23-b. 


under  section  lO-e  was  obviousily  an  inadvertence.  It  was  at  least  recognized 
as  suoli  by  Congress  in  enacting  the  amendment  of  lOlO,  whicb .  included  a 
reference  to  suits  brougbt  tinder  section  70-e  and,  as  the  law  now  stands,  suits 
for  the  recovery' of  property  transferred  in  fraud  of  creditors  prior  to  the  four 
months'  period  may  be  brought  in  district  courts.^'  The  method  adopted 
by  the  revisers,  of  adding  the  limiting  words  to  the  subsection  under  dis- 
cussioUj  makes  its  phrasing  somewhat  awkward.  There  can,  however,  be 
no  doubt  about  their  intention  or  the  intention  of  Congress,  and  little  less 
doubt  as  to  the  ultimate  conjstruction  put  on  the  new  words  by  the  courts.  The 
amendment  to  this  section  has  not  affected  the  jurisdiction  of  a  district  court 
to  re-examine  a  transfer  to  an  attorney  in  contemplation  of  the  filing  of  a 
petition  against  a  bankrupt,  as  conferred  by  §  GO-d.*" 

e.  Jurisdiction  as  to  bankruptcy  proceedings. —  We  have  already  considered 
under  §  2,  ante,  the  jurisdiction  of  a  district  court  as  a  court  of  bankruptcy 
in  proceedings  generally  pertaining  to  bankruptcy.  What  it  may  do  and  what  it 
may  not  do  in  respect  to  the  person  and  property  of  the  bankrupt  subject  to  its 
jurisdiction  has  been  considered  in  a  variety  of  phases  under  that  section.  If  a 
proceeding  pertains  to  a  matter  of  administration,  not  affecting  the  title  to  the 
bankrupt  estate,  the -jurisdiction  of  the  bankruptcy  court  is  exclusive  and  it  m.ay 
not  surrender  such  jurisdiction  to  any  other  court."  After  the  bankruptcy 
petition  has  been  filed,  the  property  of  the  bankrupt,  not  in  the  possession  of 
adverse  claimants,  is  in  the  legal  custody  and  under  the  exclusive  control  of 


however,  did  not  deem  it  necessary  in  that 
case  to  determine  "whether  an  action  for  the 
recovery  of  property  transferred  prior  to  the 
four  months'  period  could  be  brought  in  the 
bankruptcy  court  without  the  consent  of  the 
defendant.  The  great  weight  of  authority 
was  doubtless  in  favor  of  the  proposition 
that  the  failure  to  include  a  reference  to 
section  70-e  deprived  the  court  of  jurisdic- 
tion in  actions  brought  therein.  Sheppard 
V.  Lincoln  (D.  C,  N.  Y.),  25  Am.  B.  E.  804, 
184  Fed.  182;  Palmer  v.  Eoginsky  (D.  C, 
N.  Y.),  23  Am.  B.  R.  358,,  175  Fed.  883. 

In  the  case  of  Wood  v.  Wilbert's  Sons 
Shingle  &  Lumber  Co.  (U.  S.  Sup.  Ct.),.226 
U.  S.  384,  29  Am.  B.  R.  220,  57  L.  Ed.  264, 
which  arose  prior  to  the  amendment  of  1910, 
the  Supreme  Court  sustained  the  doctrine  de- 
clared in  the  case  of  Hull  v.  Burr  (C.  C  A., 
5th  Cir.),  18  Am.  B.  Jl.  541,  153  Fed.  945, 
83  C.  C.  A-.-61,  and  held  that  notwithstand- 
ing the  amendment  of  19Q3,  the  consent  of 
the  proposed  defendant  was  required  in  order 
to  confer  jurisdiction  upon  the  District. 
Court  of  an  action  by  the  trustee  to  set 
aside  a  conveyance  of  lands  hy  bankrupt, 
which  conveyance  was  neither  a  preference 
nor  made  within  the  four  months'  period,  so 
as  to  come  within  the  terms  of  section  60b  or 
section  67-e. 

39.  The  act  of  1903  as  introduced  and 
passed  hy  the  House  of  Representatives,  con- 
tained the  words :  "And  section  70,  sub- 
section e,"  which  were  inserted  in  the  amend- 
ment of  1910.  The  Senate  Judiciary  com- 
mittee, for  some  reason  which  does  not  ap- 


pear, struck  these  words  out  of  section  23-b 
but  failed  to  strike  out  the  corresponding 
clause  conferring  jurisdiction  which  the 
House  bill  had  added  to  section  70-e.  ..See 
Newcomb  v.  Biwer  (D.  C,  So.  Dak.),  29 
Am.  B.  R.   15,  199  Fed.  529. 

The  amendment  of  1910  to  section  23-h, 
a  trustee  in  bankruptcy,  appointed  by  the 
district  court  of  the  State  in  which  both 
he  and  the  bankrupt  reside,  may,  without 
the  consent  of  the  proposed  defendant,  main- 
tain a  suit  to  avoid  a  fraudulent  transfer 
under  section  70-e  in  the  bankruptcy  court 
of  another  State  wherein  the  defendant  re- 
sides. Parker  v.  Sherman  (D.  C,  Vt.),  28 
Am.  B.  R.  379,   195  Fed.  648. 

40.  In  re  Wood  &  Henderson,  210  U.  S- 
246,  20  Am.  B.  R.  1,  52  L.  Ed.  1046. 

41.  Matter  of  Sage  (P.  C.,  Mo.),  35  Am. 
B.  R.  436,  224  Fed.  525. 

When  jurisdiction  exclusive. —  The  juris- 
diction of  the  bankruptcy  court  in  all  "  pro- 
ceedings in  bankruptcy "  is  exclusive  of  all 
other  courts;  and,  as  such  proceedings  in- 
clude all  matters  of  administration,  a  suit 
by  the  surety  of  bankrupt,  a  United  States 
contractor,  against  his  trustee  in  the  Circuit 
Court,  the  purpose  of  which  is  to  control  the 
distribution  of  a  fund  in  the  trustee's  posses- 
sion, which  admittedly  belongs  to  the  bank- 
rupt's estate,  and  to  determine  to  what  ex- 
tent and  in  what  order  the  several  creditors 
shall  participate  therein,  cannot  be  main- 
tained. United  States  Fidelity  &  Guaranty 
Co.  V.  Bray,  225  U.  S.  205,  28'  Am.  B.  R.  202, 
56  L.  Ed.  1055.  .^.     .  Js..  ^y*^, 
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the  court  of  bankruptcy,  and  no  otter  court  may  by  order  or  decree  deprive 
such  court  of  its  control  over  the  administration  of  the  bankrupt's  estate.*" 


IV.    JURISDICTION  AS  TO  PLENARY  SUITS;   ADVERSE  CLAIMANTS. 

a.  Suits  in  respect  to  bankrupt  estate. —  Section  23-b  requires  suits  by  the 
trustee  in  the  administration  of  the  bankrupt  estate  to  be  brought  in  those 
courts  where  they  would  have  been  brought  if  proceedings  in  bankruptcy  had 
not  been  instituted.  The  suits  here  referred  to  are  plenary  suits  to  recover 
assets  or  enforce  rights  belonging  to  the  estate,  against  persons  who  claim 
adversely  to  the  bankrupt  in  respect  to  such  assets  or  rights.  Bankruptcy 
courts  have  no  jurisdiction  to  entertain  such  suits  "  unless  by  consent  of  the 
proposed  defendant "  or  "  except  suits  for  the  recovery  of  property  under 
section  60,  subdivision  b,  and  section  67,  subdivision  c,  and  section  70',  sub- 
division e."  Bankruptcy  courts  have  jurisdiction  of  suits  for  the  recovery 
of  property  under  the  sections  referred  to,"  without  the  consent  of  the  pro- 
posed defendants. 

b.  Plenary  suits  by  trustees. — Subsection  h  requires  suits  by  the  trustee  to 
be  "  brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  estate  is 
being  administered  by  such  trustee,  might  have  brought  or  prosecuted  them, 
if  proceedings  in  bankruptcy  had-not  been  instituted."  The  district  court  in 
the  exercise  of  its  jurisdiction  as  the  successor  of  the  circuit  court  may,  under 
this  provision,  entertain  jurisdiction  of  a  plenary  suit  by  a  trustee  against  an 
adverse  claimant  to  recover  a  debt  due  the  estate,  if  the  bankrupt  might  have 
proceeded  in  such  court  if  bankruptcy  had  not  intervened.*^  A  suit  for  the 
recovery  of  a  debt  does  not  fall  within,  the  exceptions  contained  in  this  sub- 
section-, and  if  it  could  not  have  been  brought' by  the  bankrupt  prior  to  bank- 
ruptcy in  a  district  court,  it  may  not  be  brought  therein  by  his  trustee.  Thus 
it  will  be  necessary  to  show  diversity  of  citizenship,  the  'requisite  amount  in 
controversy  and  the  other  jurisdictional  essentials,  to  establish  the  jurisdiction 
of  the  court.**  In  the  absence  of  siich.  jurisdictional  essentials  the  consent  of 
the  defendant  to  the  exercise,  of  jurisdiction  will  not  be  effectual.*' 

c. Adverse  claimants. — (1)  In  general.- — The  term  "  adverse  claimants" 
is  only  used  in  subsection  a  of  this  section.,  v?hich  determines  the  jurisdiction 
of  circuit  courts  as  to  controversies  between  trustees  and  adverse  claimants, 

42   Lazarus  v.  Prentice,  234  U,  S.  263,  32  Matter  of  Sage   (D.  C,  Mo.),  35  Am.  B.  R. 

Ajn    b;  R.  559,  58  L.  Ed.  1305;  Acme  Har-  436,  224  Fed,,  525. 

veater  Co  v.  Beekman,  222  U.S.  300,  27  Am.  43.  Bush  v.  Elliott,  202  U.,S.  477,  15  Am. 
B  R  262  56  L.  Ed.  20«:  State  Bank  v.  B.  R.  656,  50  L.  Ed.  1114;  Lovell  v.  New- 
Cox  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  32,  man,  227  U.  S.  412,  29  Am.  B.  R.  482,  57 
143  Fed,  91.  ^-  Ed.   577.     The  jurisdiction  of  a  plenary 

The  iutisdiction  of  a  court  of  bankruptcy  suit  to  recover  a  debt  due  to  the  bankrupt 

attaches  from  the  time  of  the  filing  of  the  estate  is  unaffected  by  the  amendments  of 

petition  in  bankruptcy,  and  the  effect  of  the  1903  and  1910,  Harris  v.  First  Nat.  Blank, 

filing  of  the  petition  is  to  place  all  of  the  216  U.  S.  382,  23  Am.  B.  R.  632,  54  L.  Ed. 

property  of  the  bankrupt,  not  in  the  posses-  528;  De  Friece  v.  Bryant   (D.  C,  Ky.),  37 

sion  of  adverse  claimants,  in  the  legal  cus-  Am.  B.  R.  275,  232  Fed.  233. 

tody  and'  under  the  exclusive  control  of  the  ,  44.  De  F'riece  v,  Bryant   (D.  C-,  Ky.),  37 

court  of  bankruptcy.    After  the  petition  has  Am.  B.  R.  275,  232  Fed.  233. 

been  filed  no  other  court  can  make  an  order,  45.  Lovell  v.  Newman,  227  U.  S.  412,  426, 

or  decree,  which  will  deprive  the  court  of  29  Am-.B.  R. .482,  57  L.,Ed.  577;  D©  Friece 

bankruptcy  of  its  exclusive  control  over  the  v.  Bryant   (D.  C,  Ky.),  37  Ain.  B.  R,  275, 

administration   of   the  bankrupt's   property.,  232  Fed.  233. 
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The  term  has  become  of  general  use,  however,  in-  respect  to  all  controversies 
in  bankruptcy  as  to  estates  which  are  being  administered  in  bankruptcy. 
It  will  be  important  to  ascertain  whether  or  not  a  person  to  be  proceeded 
against  is  an  "  adverse  claimant "  in  determining ,  whether  a  bankruptcy 
court  has  jurisdiction  of  the  claim  which  is  the  subject  of  the  proceeding. 
If  a  bankrupt  shall  have  given  a  preference  within  the  meaning  of  §  60 
the  person  receiving  it  is  an  adverse  claimant;  so  also  if  the  bankrupt 
shall  have  fraudulently  transferred  any  of  his  property  or  shall  have  created 
an  incumbrance  thereon  in  fraud  of  his  creditors,  the  transferee  or  incum- 
brancer is  an  adverse  claimant.  This  follows  as  a  natural  effect  of  the  amend- 
ment of  subdivision  b  of  this  section.  'Suits  for  the  recovery  of  property 
so  preferentially  disposed  of  or  fraudulently  trajisferred  are  within  the 
jurisdiction  of  district  courts.  Th,e  question  as  to  whether  a  person  is  aji 
adverse  claimant  also  becomes  important  in  determining  the  jurisdiction 
of  the  court  to  proceed  summarily  against  hinu  If  the  person  proceeded 
against  is  in  any  sense  an  adverse  claimant  he  is  entitled  to  have  the  validily 
of  his  claim  determined  by  the  coiirt  in  a  plenary  suit  brought  for  that 
purpose.*® 

(2)  Who  aee  adverse  olaimantsi. — (I)  In  general. —  It  is  impossible 
to  declare  a  general  rule  which  will  determine  in  every  case  whether  a  person 
claiming  a  right  or  interest  as  against  the  trustee  is  an  adverse  claimant. 
It  is  not  essential  that  the  person  should  claim  to  be  the  absolute  owner  of 
property  in  his  possession  to  constitute  him  an  adverse  claimant.  For 
instance,  where  a  bankrupt  within  the  four  months'  period  deposited  with 
sureties  on  a  bail  bond  given  by  him  upon  his  arrest  in  a  civil  action  for 
deceit  a  sum  of  money,  as  security  against  liability  on  a  bond,  it  was  held 
that   the   sureties    were   adverse   claimants.*''      Cases    construing   the   mean- 

46.  Right  to  determination  by  plenary  suit.  to  immediately  take  from  the  surety  moneys 
—  In  the  case  of  In  re  Eathman  (C.  C.  A.,  which  had  been  deposited  with  hrtn  before 
8th  Cir.),  25  Am.  B'.  K.  246,  183  Fed.  913,  the  the  commencement  of  the  proceedings  in 
court  said-:  "The  question  in  this  case  is  bankruptcy,  and  thus  compel  him  to.  come 
whether  the  controversies  between  the  con-  into  the  bankruptcy  court  for  the  litigation 
testants  are  controversies  at  law  and  in  of  questions  as  to  his  right  to  retain  the 
equity,  between  the  trustee  and  an  adverse  money  claimed  by  him.  .  .  .  The  surety 
claimant,  as  ddstingui^ed  from:  contro-  into  whose  hands  the  money  was  deposited 
versies  arising  in  proceedings  in  bankruptcy  to  indemnify  him  for  his  liability  on  the 
within  the  meaning  of  §  23  of  the  Bank-  bail  bond  was  an  adverse  claimant  within 
ruptcy  Law.  If  they  are  the  former,  the  the  meaning  of  that  section  of  the  act,  and 
bankruptcy  court  may  not  and  if  they  are  could  not  be  proceeded  against  in  the  bank- 
the  latter,  it  may  adjudicate  them  sum-  ruptcy  court,  unless  by  his  consent  as  pro- 
marily,  without  subpoena,  siunmons,  plead-  vided  for  therein.  It  s  not  necessary  in 
ings  and  evidence,  according  to  the  prin-  order  to  be  an  adverse  claimant  that  the 
ciples,  rules  and  practice  in  actions  at  law  surety  should  elaim'  to  be  the  a:bsolute 
and  in  equity."  owner  of  the  property  in  his  possession.     II 

47.  In  re.  Horgan  (C.  C.  A.,  1st  Cir.),  19  is  suiBcient  if,  as  in  the  present  case,  the 
Am.  B.  R.  857,  158  Fed.  774;  In  re  Horgan  money  was  deposited  with  him  to  indemnify 
(C.  C.  A.,  1st  Cir.),  21  Am.  B.  E.  31,  164  him  for  his  liability  upon  the  bail  bond  and 
Fed.  415.  that  liability  had  not  been  determined  and 

Sureties  on  bail  bond  as  adverse  claimants.  satisfied.  If  the  trustee  desires  to  test  the 
— ^In  the  case  of  Jacquith  v.  Eowley,  188  question  of  the  right  of  the  surety  to  retain 
U.  S.  620,  9  Am.  B.  E.  525,  23-  Sup.  Ct.  369,  the  money,  he  must  do  so  in  accordance  with 
47  L.  Ed.  620,  the  Supreme  Court  held  that  the  provisions  of  the  section  of  the  bank- 
a  surety  in  whose  hands  money  was  deposited  ruptcy  law  above  referred  to.  .  .  ,  The 
to  indemnify  him  for  his  liability  on  a  bail  surety  claims  the  right  to  hold  the  money  as 
bond  was  an  adverse  claimant  within  the  against  everybody  until  Ms  liability  on  the 
meaning  of  section  23.  Mr.  Justice  Peckam  bail  bond  is  satisfied,  and  that  claim  is  ad- 
speaking  for  the  court  said:  "  The  proceed-  verse  to  any  claim  that  the  trustee  may  make 
ing  was  a  summary  application  to  the  court  upon  him  for  the  money  which  is  to  in- 
in  bankruptcy,  to  grant  an  order  in  a  matter,  demnify  him-  as  stated." 
the  result  of  the  granting  of  which  would  be 
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ing   of   the   words    "  adverse   claimant "   will    also   be   found    in   the   foot- 
note.** 

(II)  Possession  of  property  cordrolling  element. —  The  possession  of  the 
property  by  the  person  claiming  it  is  a  controlling  element  in  determining 
the  adverse  character  of  his  claim.***  If  the  possession  antedates  the  bank- 
ruptcy and  is  under  a  substantial  claim  of  right  asserted  by  the  holder,  the 
claimant  is  entitled  to  a  determination  of  his  claim  in  a  plenary  suit.®"  Where 
the  property,  or  the  proceeds  thereof,  sought  to  be  recovered  by  the  trustee 
were  in  the  possession  or  under  the  control  of  a  person  prior  to  bankruptcy 
under  some  claim  of  title,  his  claim  thereto  is  adverse.  ^-^     The  converse  of 


48.  In  re  Waukesha  Water  Co.  (D.  C, 
Wis.),  8  Am.  B.  R.  715,  116  Fed.  1,009;  In 
re  Macon  Sash  &  Door  Co.  (D.  C,  Ga.),  7 
Am.  B.  R.  66,  112  Fed.  323,  revd.  aa  Carling 
V.  Seymour  Lumber  Co.  (C.  C.  A.,  5th  Cir.), 
8  Am.  B.  R.  29,  113  Fed.  483;  In  re  Young 

(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  14,  111 
Fed.  158;  In  re  Green  (D.  C,  Pa.),  6  Am. 
B.  R.  270,  108  Fed.  616 ;  Blumlierg  v.  Byran 

(C-C.  A.,  5th  Cir.),  6  Am.  B.  R.  20,  107 
Fed.  673;  In  re  Silberhorn  (D.  C,  lU.),  5 
Am.  B.  R.  568,  105  Fed.  809;  In  re  Shein- 
baum  (D.  C,  N.  Y.),  5  Am.  B.  R.  187,  107 
Fed.  247;  McFarlan  Carriage  Co.  v.  Solanas 

(C.  C.  A.,  5th  Cir.),  5  Am.  B.  R.  442,  106 
Fed.  145;  In  re  Adams  (D.  C,  R.  I.),  12 
Am.  B.  R.  367,  130  Fed.  788 ;  In  re  Waterloo 
Organ  Co.  (D.  C,  N.  Y.),  9  Am.  B.  R.  427, 
118  Fed.  904;  In  re  Howard  (D.  C,  N.  Y.), 
10  Am.  B.  R.  601,  123  Fed.  991 ;  In  re  Flynn 
&  Co.  (D.  C,  N.  Car.),  11  Am.  B.  R.  318,  126 
Fed.  492. 

49.  In  re  Rathman  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  246,  183  Fed.  913;  Shea  v. 
Lewis  (C.  C.  A.,  8th  Cir.),  SO  Am.  B  R. 
436,  206  Fed.  877 ;  Chicago  Title  &  Trust  Co. 
V.  National  Storage  Co.  (III.  Sup.  Ct.),  260 
111.  485,  31  Am.  B.  R.  310,  103  N.  E.  227; 
Tube  City  Mining  &  Milling  Co.  v.  Otterson 

(Ariz.  Sup.  Ct.),  16  Ariz.  306,  35  Am.  B.  R. 
500,  146  Pac.  203;  Dreyer  v.  Perkins  iC.  G. 
A.,  5th  Cir.),  33  Am.  B.  R.  232,  217  Fed. 
889. 

Possession  to  control. —  The  jurisdiction 
of  the  Bankruptcy  Court  to  determine  in  a 
summary  proceeding  adverse  claims,  created 
before  the  filing  of  the  bankruptcy  petition, 
to  liens  upon  and  titles  to  property  claimed 
by  the  trustee  as  that  of  the  bankrupt,  is 
conditioned  and  limited  by  its  actual  posses- 
sion thereof,  the  test  of  summary  jurisdiction 
being  that  the  Bankruptcy  Court,  through  its 
officers,  has  taken-possession  of  the  res  as  the 
property  of  the  bankrupt;  and  where  one 
holds  substantial  claims,  antedating  bank- 
ruptcy, a  plenary  suit  must  be  brought  by 
the  trustee  either  in  law  or  in  equity,  in 
which  the  adverse  title  can  be  tried  and  ad- 
judicated. Shea  V.  Lewis  (C.  0.  A.,  8th 
Cir.),  30  Am.  B.  R.  436,  206  Fed  877. 

50.  Babbitt  v.  Dutcher,  216  U.  S.  102,  23 
Am.  B.  R.  519,  54  L.  Ed.  402;  Matter  of 
Goldstein  &  Moseson  (C.  C.  A.,  7th  Cir.), 
32  Am.  B.  R.  802,  216  Fed.  889. 


Possession  under  land  contract. —  A  bank- 
ruptcy court  has  no  jurisdiction  to  sum- 
marily adjudicate  the  rights  of  the  trustee 
.and  an  adverse  claimant  to  lands  in  posses- 
sion of  the  latter  under  an  agreement  for 
a  conveyance.  Dreyer  v.  Perkins  (C.  C.  A., 
5th Cir.),  33  Am.  B.  R.  232,  217  Fed.  880. 

Title  under  tax  certificate. —  One  claiming 
title  and  legal  right  to  possession  of  land 
under  a  certificate  of  purchase  from  the 
State,  is  entitled  to  have  a  controversy  with 
the  trustee  in  bankruptcy  as  to  the  claim  de- 
termined by  a  plenary  suit  as  distinguished 
from  a  summary  proceeding.  (See  Am.  B.  R. 
Digest,  §  648.)  Peters  v.  Bowers  (Colo.  Sup. 
Ct.),  37  Am.  B.  R.  485,  158  Pac.  1101'. 

51.  (Matter  of  Andre  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  132,  145  Fed.  736;  In  re  Squier 
(D.  C,  TS.  Y.),  21  Am.  B.  R.  346,  165  Fed. 
515;  In  re  Bigcahaba  Coal  Co.  (D.  C,  Ala.), 
26  Am.  B.  R.  910,  190  Fed.  900.  In  the  case 
of  In  re  Mound  Mines  Co.  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  242,  173  Fed.  882,  97 
C.  C.  A.  394,  the  court  said:.  "The  law  is 
now  settled  that  the  interest  of  a  third  party 
in  property  claimed  to  belong  to  the  bankrupt 
estate,  which,  at  the  time  of  the  institution 
of  the  proceedings  in  bankruptcy,  is  in  pos- 
session of  such  third  person  claiming  an  in- 
terest therein  can  only  be  determined  by  an 
original  suit  brought  for  that  purpose." 
'  A  mortgagee  in  possession  of  chattels,  at 
thfi  time  of  adjudication,  under  a  chattel 
mortgage,  may  not  be  summarily  ordered  to 
surrender  the  chattels  to  a  trustee  in  bank- 
ruptcy of  the  mortgagor  upon  the  allegation 
of  the  trustee  that  the  mortgagee's  interest 
is  merely  colorable.  In  re  Tartrox  (D.  C, 
Mass.),  26  Am.  B.  R.  432,  185  Fed.  985. 

The  decisions  of  the  Supreme  Court  justify 
the  assertion  of  th«  rule  that  a  court  of 
bankruptcy  may  not  summarily  determine 
the  merits  of  issues  presented  as  to  property 
which  is  in  the  possession  of  a  claimant  and 
in  respect  of  which  the  claimant  has  an 
actual,  substantial,  tona  ■fide  claim.  In  re 
Rathman  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
246,  183  Fed.  913,  citing  Harris  v.  First 
National  Bank,  216  U.  S.  382,  23  Am.  B.  R. 
632,  54  L.  Ed.  528;  Babbitt  v.  Dutcher,  216 
U.  S.  102,  23  Am,  B.  R.  519,  54  L.  Ed.  402; 
Hiscock  V.  Varick  Bank  of  New  York,  206 
U.  S.  28,  18  Am.  B.  R.  1,  51  L.  Ed.  945; 
Frank  v.-  Vollkommer,  206  U.  S.  621,  17  Am. 
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this  proposition  that  property  and  the  proceeds  coming  into  possession' of  a 
party  subsequent  to  the  bankruptcy  does  not  make  such  party  an  adverse  claim- 
ant, is  also  true.^^ 

(Ill)  Possession  hy  lienor. —  If  the  property  is  in  the  possession  of  the 
claimant,  his  claim  is  adverse  whether  he  claims  to'  hold  an  absolute  title  to 
such  property,  or  only  asserts  a  lien  upon  it.^*  For  instance  an  alleged  lien 
against  a  sum  on  deposit  in  a  bank  is  an  adverse  claim, ^^  and  when  moneys 
are  paid  to  a  judgment  creditor  under  an  execution  against  the  bankrupt's 
property  levied  prior  to  the  filing  of  the  petition  against  the  bankrupt,  no 
injunction,  process  or  notice  having  issued  from  a  bankruptcy  court  against 
such  creditor  or  the  sheriff,  such  creditor  is  an  adverse  claimant.^^ 

(iV)  Possession  hy  third  person  in  behalf  of  bankrupt. — ^Where  a  bank- 
rupt, after  the  filing  of  the  bankruptcy  petition,  sells  and  delivers  to  a  third 


B.  R.  806,  51  L.  Ed.  911;  Bush  v.  Elliott, 
202  U.  S.  477,  15  Am.  B.  E.  656,  50  L.  Ed. 
1114;  Louisville  Trust  Co.  v.  Gomingor,  184 
U.  S.  -18,  7  Am.  B'.  K.  421,  46  L.  Ed.  413; 
Jacquith  v.  Rowley,  188  U.  S.-  620,  9  Aln. 
B.  E.  525,  23  Siup.  C?t.  369,  47  L.  Ed.  620; 
Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  4 
Am.  B.  R.  163,  44  L.  Ed.  1175;  Haflfenberg  v. 
Ghioago  Title  &  Trust  Co.  (C.  C.  A.,  7th 
Cir.),  27  Am.  B.  Rr708,  192  Fed.  874. 

52.  Test  of  jurisdiction  to  proceed  in  a 
summary  manner. —  The  test  of  jurisdiction 
to  proceed  in  a  summary  way,  or  by  sum- 
mary proceedinga,  to  determine  controver- 
sies in;  regard  to  real  or  personal  property, 
is  possession  of  such  property  in  or  Ijy  the 
bankrupt  at  the  time  of  the  filing  of  the 
petition  and-  adjudication,  in  circumstances 
which  show  that  the  bankrupt  was  the  true 
owner,  and  that  he. held  as  owner;  and  juris- 
diction to  so  proceed  is  not  defeated  by  a 
claim  of  ownership  made  by  a  third  person, 
asserted  for  the  first  time  after  the  petition 
is  filed,  even  though  the  ground  work  for 
such  a  claim  has-been  prepared  beforehand. 
In  re  Logan  (D.  C,  N.  Y.),  28  Am.  B.  R. 
543,   196  Fed.  678. 

53.  Claim  of  lien  on  property. —  In  the  case 
of  First  National  Bank  v.  Title  and  Trust 
Co.,  198  U.  S.  280,  49  L.  Ed.  1051,  14 
Am.  B.  R.  102,  the  Supreme  Court  said  that 
the  distinction  between  controversies  at  law 
and  in  equity  and  controversies  arising  in  a 
proceeding  in  bankruptcy  "  existed  under  the 
bankruptcy  law,  and  the  then  decisions  in 
respect  of  a  proceeding  in  bankruptcy  and 
an  independent  suit  are  applicable.  It  was 
settled  that  the  bankruptcy  court  was  with- 
out jurisdiction  to  determine  adverse  claims 
to  property,  not  in  possession  of  the  assignee 
in  bankruptcy  by  summary  proceedings, 
whether  a:bsolute  title  or  only  a  lien  was 
asserted.  The  present  act  was  plainly  framed 
in  recognition  of  the  principle  of  these 
cases."  Citing  Smith  v.  Mason,  14  Wall.  419, 
20  L.  Ed.  748;  Marshall  v.  Knox,  16  Wall. 
551,  21  L.*Ed.  481;  In  re  Bonesteel,  17 
Blatch.  175;  Knight  v.  Cheney,  14  Fed.  760; 
In  re  Ballon,  4  Ben.  13'5;  In  re  Mfirter,^16 
Fed.  Cas.  857. 


The  proposition  that  a  holder  of  a  sub- 
stantial claim  to  a  lien  created  by  a  bank- 
rupt upon  his  proerty  is  as  iriuch  an  ad; 
verse  claimant  as  a  claimant  of  absolute  title 
is  sustained  by  the  following  authorities: 
Frank  v.  Vollkommer,  205  U.  S.  521,  17  Am. 

B.  R.  806,  51  L.  Ed.  911;  Harris  v.  First 
National  Bank,  216  U.  S.  382,  23  Am.  B.  R. 
632,  54  L.  Ed.  528;  Jacquith  v.  Rowley,  1»8 
U.  S.  620,  9  Am.  B.  R.  525,  23  Sup.  Ct.  369, 
47  L.  Ed.  620;  In  re  McMahon  (C.  CT  A.,  6th 
Cir.),  17  Am.  B.  R.  530,  147  Fed.  684,  77 

C.  C.  A.  668;  Carling  v.  Seymour  Lumber 
Co.  ('C:  C.  A.,  5th  Cir.),  8  Am.  B.  R.  29,  113 
Fed:  483;  Skillton  v.  Codingtonj  185  N.  Y. 
80,  15  Am.  B.  R.  810,  77  N.  E;  790;  In  re 
Silberhorn  (D.  O.,  111.),  5  Am.  B.  R.  568, 
lOS  Fed.  899;  Matter,  of  Cotton  (D.  C,  Cal.), 
31  Am.  B.  R.  568,  209  Fed.  124. 

Possession  under  distress  warrant. — 
Whether  a  distress  warrant  secured  in  Illi- 
nois within  four  months  of  bankruptcy  is  one 
of  the  "  other  liens  obtained  through  legal 
proceedings "  which  are  rendered  invalid  by 
section  67-f  of  the  Bankruptcy  Act  consti- 
tutes a  substantial  controversy.  Hence  the 
right  tto  the  possession  of  property  taken 
under  such  a  warrant  cannot  be  determined 
in  a  summary  proceeding,  although  the  facts 
are  undisputed.  Matter  of  Luken  (C.  C.  A., 
7th  Cir.)',  32  Am.  B.  R.  805,  216  Fed.  890. 

54.  Matter  of  Radley  Construction  Co.  ID. 
C,  N.  Y.),  32  Am.  B.  R.  514,  212  Fed.  462; 
First  Nat.  Bank  of  Chicago  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.,  280,  14  Am.  B.  R. 
102,  49  L.  Ed.  1051;  In  re  Farrell  (C.  C.  A.), 

29  Am.  B.  R.  19,  201  Fed.  338. 
Possession   by   bank. —  Where    it    appears 

that  a  bank  holds  money  belonging  to  a  bank- 
rupt received  prior  to  tjie  adjudication,  and 
claims  a  set-off  upon  the  theory  that  the 
bankrupt  converted  property  belonging  to  the 
bank,  a  case  of  an  adverse  claim  is  presented 
which  must  be  prosecuted  by  a  plenary  suit 
and  not  by  a  summary  order.  In»re  Boston- 
Cerrillos  Mines  Corporation  (D-.  C.,  N.  Mex.), 

30  Am.  B.  R.  739,  206  Fed.  794. 

55.  Stone  Ordean  Wells  Co.  v.  Mark  (C. 
C.  A.,  8th  Cir.),  35  Am.  B.  R.  6«3,  227  Fed. 
975. 
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person  property  which  was  in  bankrupt's  possession,  through  his  bailee,  when 
bankruptcy  intervened,  the  district  court  has  jurisdidtion  in  a  summary  pro- 
ceeding to  decree  the  restoration  to  the  triistee  of  such  property  or  its  pro- 
ceeds.^* If  the  person  in  possession  holds  the  property  as  a  bailee,  his  claim 
as  to  the  property  must  be  in  behalf  of  the  bankrupt  and  he  is  therefore  not 
an  adverse  claimant."  The  possession  of  property  of  a  bankrupt  corpora- 
tion by  its  officers  and  agents  will  be  deemed  the  possession  of  the  bankrupt, 
and  they  are  not  adverse  claimants.^^  Where  the  possession  is  that  of  a  third 
person  who  asserts  no  claim  to  the  property  but  holds  it  subject  to  the  claims 
of  the  parties  interested  therein,  including  the  bankrupt,  such  claims  are 
adverse.™ 

(V)  Possession  hy  wife  of  tankrupt. —  If  a  wife  of  a  bankrupt  holds  prop- 
erty merely  as  his  agent,  and  not  under  a,  bona  fide  claim  of  ownership,  her 
possession  is  -that  of  the  bankrupt^  and  she  is  not  an  adverse  claimant ;  but  if 
her  possession  and  claim  of  ownership  are  in  good  faith,  her  claim  of  title 
must  be  adjudicated  in  a  plenary  suit.^°  A  wife,  in  possession  of  and  bene- 
ficiary tinder  an  insiwance  policy  on  the  life  of  her  husband,  having  a  cash 
surrender  value,  and '  reserving  to  the  husband  the  right  to  change  the  bene- 
ficiary, is  an  adverse  claimant.®* 

(VI)  Possession  of  assignee  or  receiver. —  If  the  property  claimed  is  in  the 
hands  of  a  third  party ;  who  claims  under  an  assignment  of  such  property 


56.  In  re  Denson    (I>.  C,  Ala.),  28  Am. 

B.  E.  15«,  195  Fed.  854. 

57.  In  re  Muncie  Pulp  Co.  (C.  C.  A.;  2d 
dr.),  14  Am.  B!  R.  70,  139  Fed.  546,  71  C. 

C.  A.  530;  Johnston  v.  Sjiencer  (C.  C  A., 
Sth  Cir.'),  27  Am.  B.  it.  8;00,195  Fed:  215. 

58.  See'  also  In  re  Eoyce  Dry  Goods  Co. 
(D.  C,  Mo.),  13  Am.  B.  R.  257,  133  ^ed.  100; 

in  re  Muncie  Pulp  Co.  (C.  C.  A.,  2d  Oir.), 
14  Am.  B.  R.  70,  139  Fed.  546;  In  re  Hol- 
brook  Shoe  &  Leather  Co.  (D.  C,  Mbnt.),  21 
Am.  B.  R.  511,  165  Fed.  973;  In  re  Alphln 
&  Lake  Cotton  Co.  {'D.  C,  Ark.),  12;  Am.  B. 
ll.  653,  131  Fed.  824;  lii  re 'White  (C.  C.  A., 
7th  Cir.),  24  Am.  B.  R.  197,  177  Fed.  194. 

Possession  by  officers  of  corporation. —  In 
the  case  of  In  re  Kornit  Mfg.  Co..  (D.  C, 
N.  J.),  27  Am.  B.  R.  244,  258,  192  Fed..  392, 
the  court  said:  "The  bankrupt  corporation 
was  the  conception  of  the  respondents  and 
they  exercised  a  complete  unbroken  domin- 
aricy  over  it  from  its  birth  to  the  filing  of 
the' petition  in  bankruptcy.  This  dominancy 
was  as  complete  before  as  after  they  became 
its  officers,  and  what  was  done  by  the  in- 
corporators and  first  board  of  directors  is  as 
much  their  acts  as  what  was  di^ne  by  the 
respondents  after  they  became  the  executive 
officers  and  numerically  controlled  the  board 
of  directors.  These  incorporators  and  first 
board  of  directors  were  but  the  tools  of  the 
respondents.  On  the  paper  they  were  free 
and  independent,  but  in  fact  only  dimimies 
responsive  to  the  'beck  and  call  of  respond- 
ents. In  such  circumstances  respondents, 
with  respect  to  property  obtained  by  them 
through  the  action  of  such  dummy  directors, 


are  not  adverse  claimants,  ^ey  were  its 
mind,  hands  and  pockets,  and  will  be  treated 
in  the  bankruptfcy  court  as  if  they  were  the 
balikrupt,  and  amenal^e  to  its'  jurisdiction 
with 'reference  to  such  prbperty." 

59.  Matter  oi  InterbeeaitTl-ansp.  Co.  tD. 
Cl,  N.  Y.);  36  Am;  R;E.  65i;'232  Fed.. 408, 
citing  as  directly 'in' point  First  'National 
Bank  v.  Chicago  Title  ft^ust  to.,  198  U.  S. 
280,  14  Am.  B.  R.'' 102,  49' L.  Ed.  lOSl, 
in  which  case  the  baflirupt  had  seed  in  stor- 
age with  a  warehduSenian,'' Vlitise  receipts  he 
had  pledged;  the  Warehouseman  had, ^pos- 
session but  no  claim  on  "the  seedS:  ilr'  was 
held  that  the  district  court  had  no  juris- 
diction to  determine  the  validity  of  the 
pledgees'  claims.  ' 

60.  Mattel-  of' Shea  ■(D.  C,  Ky.),  31  Am. 
B.  R.'  697,  211  Fe^.  365,  holding  that  where 
a  wife,.,  more  than'  a  year  prior  to' he*  hus- 
band's bankruptcy,  purbhased  stock  in  her 
own  name  with  moneys  saved  from  an  allow- 
ance given  her  by  her  husband  for  expenses, 
she  may  have  a  bona  fide  claim  to  Such  stock 
as  against  the  trustee  in  bankruptcy  of  her 
husband. 

61.  Matter  of  Flahigan  (D.  C,  Pa.),  35 
Am.  B.  K.  807,  228  Fed.  339. 

Possession  in  wife's  name. —  'Wliere,  by  the 
uncontradicted  testimony  a  motor  truck 
claimed  by  the  wife  of  a  bankrupt  is  in  a 
garage  in  her  name,  she  is  entitled  to  retain 
such  possession  until  it  is  determined  in  a 
plenary  action  that  she  is  not  entitled  thereto. 
Her  claim  is  not  merely  colorable.  Matter 
of  Markel  (D.  C.,  Cal.),  35  Am.  B.  R.  318, 
228  Fed.  926. 
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from  the  bankrupt,  h©  is  an  adverse  claimant.®^  Where  a  bankrupt  has, 
prior  to  banlcruptcy,  made  an  assignment  for  the  benefit  of  creditors,  the 
assignee  is  an  agent  of  the  banlirupt  and  is  therefore  not  an  adverse  claimant; 
the  possession  by  the  assignee,  pending  the  determination  of  the  jurisdiction 
of  the  bankruptcy  court,  will  be  deemed  to  be  that  of  the  bankrupt.*^  The 
assignee  may  only  be  regarded  as  an  adverse  claiiliant  as  to  payments  or  dis- 
positions of  property  made  by  him  in  good  faith,  before  the  institution  of 
bankruptcy  proceedings,  and  as  >to  liens  in  his  favor  which  accrued  prior  to 
that  time.®*  If  the  assignee  has  sold  property  assigned  to  him  prior  to  the 
bankruptcy  of  the  assignor  the  purchaser  is  an  adverse  claimant.*'  And  while 
the  assignee  may  be  compelled  to  account  in  bankruptcy  court  for  the  prop- 
erty of  the  bankrupt  remaining  in  his  possession,  he  is  an  adverse  claimant 
to  the  extent  of  his  claim  for  disbursements  and  expenditures  lawfully  made 
by  him  prior  to  bankruptcy.®*  The  possession  by  a  temporary  receiver  in 
bankruptcy  of  proceeds  of  the  sale  of  mortgaged  chattels,  pending  the  deter- 
mination as  to  the  title  to  such  chattels,  does  not  deprive  the  claim  of  its  char- 
acter as  adverse.*''  A  receiver  appointed  by  a  State  court  in  an  action,  brought 
more  than  four  months  prior  to  bankruptcy,  to  set  aside  a  fraudulent  convey- 
ance may  not  be  compelled  to  submit  his  claim  in  the  bankruptcy  proceedings; 
his  claim  must  be  treated  as  adverse.** 

(VTI)   Possession  under  attachment. —  Where  the  claim  of  possession  as 
against  the  trustee's  right  of  possession  is  based  solely  on  an  attachment  lien, 


62.  Copeland  v.  Martini  (C.  C.  A.,  5th 
Cir.),  25  Am.  B.  K.  268,  182  Fed.  805,  in 
which  case  it  was  held  that  a  person,  who 
has  no  claim  against  the  bankrupt's  estate 
and  asks  nothing  from  the  bankruptcy  court 
but  claims,  under  an  assignment  from  the 
bankrupt,  the  right  and  title  to  wages  in  the 
hands  of  a  third  party,  earned  by  the  bank- 
rupt prior  to  adjudication,  is  an  adverse 
claimant;  Matter  of  MeCrum  (0.  C.  A.,  2d 
Cir.),  32  Am.  B.  R.  604,  214  Fed.  207. 

63.  Bryan  v.  Bernheimer,  5  Am.  B.  E.  623, 
181  U.  S.  188;  In  re  Carver  (D.  C,  N.  C), 
7  Am.  B.  R.  539,  113  Fed.  138;  In  re  Thomp- 
son (C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  719, 
128  Fed.  575;  Matter  of  McCrum  (C.  C.  A., 
2d  Cir.),  32  Am.  B.  R.  604,  214  Fed.  207. 

G4.  Matter  of  Karp  (D.  C,  Mass.),  36  Am. 
B.  R.  414,  228  Fed.  798,  citing  Randolph 
V.  Scruggs,  190  U.  S.  533,  10  Am.  B.  R.  1, 
47  L.  Ed.  1165;  In  re  Chase  (C.  C.  A.,  1st 
Cir.),  10  Am.  B.  R.  677,  124  Fed.  753;  In  re 
Thompson  (C.  O.  A.,  2d  Cir.),  11  Am.  B.  R. 
719,  128  Fed.  575. 

65.  In  re  Findlay  Bros.  (D.  C,  N.  Y.),  4 
Am.  B.  R.  745,  104  Fed.  675. 

66.  Louisville  Trust  Co.  v.  Oomingor,  184 
U.  S.  18,  7  Am.  B.  R.  421,  46  L.  Ed.  413; 
In  re  Manning  (D.  C,  S.  Car.),  10  Am.  B.  R. 
497,  123  Fed.  180. 

67.  Frank  v.  VoUkommer,  206  U.  8.  521, 
17  Am.  B.  R.  806,  51  L.  Ed.  911.  Compare 
In  re  Briskman  (D.  C,  N.  Y.),  13  Am.  B.  R. 
57,  132  Fed.  201,  holding  that  where  the 
property  was  taken  from  the  possession  of 
the  bankrupt  after  the  appointment  of  a  re- 
ceiver in  bankruptcy  the  claim  of  the  re- 
plevying creditor  is  not  adverse. 


68.  In  re  United  Wireless  Tel.  Co.  (D.  C, 
N.  J.),  27  Am.  B.  R.  1,  192  Fed.  238. 
_  Summary  proceeding  to  take  possession  of 
property  in  the  hands  of  assignees  and  re- 
ceivers.—  In  the  case  of  In  re  Rathman  (C. 
C.  A.,  8th  Cir.),  25  Am.  B.  R.  246,  183  Fed. 
913,  it  was  held  that  the  bankruptcy  court 
lias  jurisdiction  by  summary  proceeding  to 
take  from  assignees  and  receivers  for  general 
creditors  in  insolvency  or  winding  up  pro- 
ceedings, appointed  after  the  four  months 
prior  to  the  filing  of  petitions  in  bankruptcy, 
from  officers  of  courts  attaching  or  replevy- 
ing within  that  time,  and  from  others  hold- 
ing for  the  banki'upt,  property  claimed  to 
be  that  of  the  bankrupt,  and  then  by  virtue 
of  the  possession  thus  taken  to  determine  ad- 
verse claims  to  it  by  a  like  proceeding.  But 
the  bankrupt  court  may  not  take  this  pos- 
session from  a  receiver  appointed  by  another 
court  in  a  suit  to  enforce  a  lien  antedating 
the  filing  of  the  petition  in  bankruptcy,  or 
thereiby  draw  to  itself  jurisdiction  summarily 
to  determine  the  validity  of  such  a  lien. 

Effect  of  order  directing  receiver  of  State 
court  to  turn  over  property. —  Where  a  bank- 
ruptcy court  has  as  a  matter  of  comity  re- 
quired the  trustee  to  apply  to  the  State  court 
for  an  order  directing  its  receiver  to  turn 
over  property  to  him,  and  the  order  has  been 
granted  as  asked,  but  has  been  rendered  in- 
effectual by  an  appeal,  the  bankruptcy  court 
may  order  the  delivery  of  the  property,  and 
is  not  bound  to  await  the  determination  of 
the  appeal.  Matter  of  Sage  (D.  C,  Mo  ) 
35  Am.  B.  R.  436,  224  Fed.  525. 
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which  is  annidled  by  the  adjudication  in  bankruptcy,  the  person  or  officer 
in  possession  holds  as  bailee  for  the  trustee;  he  is  not  an  adverse  claimant 
and  his  mere  refusal  to  surrender  the  property  does  not  make  him  such."* 
This  principle  only  applies  where  the  lien  by  attachment  is  nullified  by  the 
adjudication  of  the  debtor  as  a  bankrupt.  If  the  attaching .  officer  is  in 
receipt  of  the  proceeds  of  the  sale  of  the  property  attached,  and  has  turned 
the  same  over  to  the  attaching  creditor,  such  creditor  is  an  adverse  claimant  J" 
If  the  proceeds  of  the  sale  remain  in  the  hands  of  the  officer  at  the  time  of 
the  adjudication  in  bankruptcy,  such  proceeds  become  the  property  of  the 
trustee  and  the  officer  or  the  creditor  represented  by  him  are  not  adverse 
claimants.''^ 

(VIII)  Surrender  of  possession. —  If  the  court,  through  its  referee,  volun- 
tarily delivers  property  to  a  claimant,  the  possession  of  the  court  is  lost, 
and  the  claim  of  the  claimant  becomes  adverse,  precluding  the  court  from 
summarily  determining  the  claimant's  right  to  the  property  without  his 
consent.™  But  if  the  surrender  of  the  property  is  unauthorized,  the  court's 
jurisdiction  is  not  affected  and  it  may  determine  all  controversies,  either 
by  plenary  suit  or  summary  action  as  though  such  surrender  had  not  been 
made.''* 

(3)  Inquiry  as  to  basis  of  claim. —  (I)  In -general. —  The  determina- 
tion of  the  jurisdiction  of  the  bankruptcy  court  to  summarily  dispose  of  the 
question  of  title  to  the  property  to  which  a  claim  is  asserted  against  that  of 
the  bankrupt,  will  depend  upon  the  nature  and  validity  of  such  claim.  If  the 
property  belongs  unquestionably  to  the  bankrupt's  estate  the  court  may  sum- 
marily take  possession  of  it.  If  there  is  substantial  basis  for  the  adverse 
claim  and  such  claim  is  not  merely  colorable,  the  claimant  must  be  permitted 
to  adjudicate  his  claim  in  a  plenary  suit.  It  becomes  essential  for  the  court 
to  determine  as  to  the  substantiality  of  the  adverse  claim,  prior  to  assuming 
summary  possession  of  the  property,  and  for  this  reason  the  court  may  make 
inquiry  into  the  basis  of  such  claim.  If  the  claimant  pleads  an  adverse  claim 
it  may  not  be  summarily  determined  by  the  court,  without  an  inquiry  as  to 
the  basis  of  the  claim ;  some  investigation  must  be  made  with  a  view  to  ascer- 
taining whether  the  claim  is  based  on  a  substantial  foundation.''* 

69.  Staunton  v.  Wooden  (C.  C  A.,  9th  court,  the '  purchaser  acquires  no  title.  In 
Cir.),  24  Am.  B.  E.  736,  179  Fed.  61;  In  re  such  a  case,  the  court  of  bankrupt  has  juris- 
Walsh  Bros.  (D.  C.,  Iowa.),  20  Am.  B.  R.  diction  of  proceedings,  both  in  the  nature  of 
472,  159  Fed.  560;  In  re  Grassier  (C.  C.  A.,  summary  and  plenary  actions,  to  try  title  to 
9th  Cir.),  18  Am.  B.  R.  694,  154  Fed.  478,  property  of  the  .bankrupt,  once  in  the  poa- 
83  C.  C.  A.  304;  In  re  Breslauer  (D.  C,  session  of  the  court,  and  sold  by  the  trustee 
N.  Y.),  10  Am.  B.  R.  33,  121  Fed.  910.  without    authority.      Matter    of    Monsarrat 

70.  In   re  Knickerbocker    (D.   C,  K   Y.),  (D.  C,  Hawaii),  25  Am.  B.  R.  815. 

10  Am.  B.  E.  381,  121  Fed.  1004.  74.  In  the  case  of  In  re  Pickens    (D.   C, 

71.  Clark  r.  Larremore,  188  U.  8.  486,  9  Ga.),  26  Am.  B.  R.  6,  84  Fed.  954,  the  court 
Am.  B.  R.  476;  In  re  Cone  (Eef.,  Cal.),  18  cited  the  case  of  In  re  Tune  (D.  C,  Ga.), 
Am.  B.  E.  786;  In  re  Grassier  (C.  C.  A.,  9th  8  Am.  B.  R.  285,  115  Fed.  906,  where  it  was 
Cir.),  18  Am.  B.  E.  694,  154  Fed.  478,  83  held  that  summary  jurisdiction  is  ousted  if 
C.  C.  A.  304.  the  determination  of  the  validity  of  an  ad- 

72.  Hinds  v^  Moore  (C.  C.  A.,  6th  Cir.),  verse  claim  involves  a  decision  of  matters 
14  Am.  B.  R.  1,  134  Fed.  221.  of  fact  and  the  weighing  of  conflicting  evi- 

73.  Whitney  v.  Wenman,  198  U.  S.  539,  dence  which;  when  presented,  leave  room  for 
14  Am.  B.  R.  45,  49  L,  Ed.  1157;  In  re  fair  doubt  as  to  the  invalidity  of  the  claim, 
8chermerhorn    (C.  C.  A.,  8th  Cir.),  16  Am.  since  such  claim  is  not  merely  colorable. 

B.  R.  507,  146  Fed.  341.  Summary  order  without  investigation  un- 

Unauthorized   sale  by   trustee. —  Where   a  warranted. —  In  the  case  of  In  re  Gill  ( C.  C. 

trustee  sells  property  at  private  sale,  with-  A.,  8th  Oir. ) ,  26  Am.  B.  R.  883,  190  Fed.  706, 

out  appraisal,  and  without  the  order  of  the  it  appeared  that<  a  bank,  in  response  to  an 
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(II)  JwisdicUon  of  court. —  The  bankruptcy  court  has  jurisdiction  to 
inquire  into  the  facts  for  the  purpose  of  determining  whether  any  basis  exists 
for  the  adverse  claim  of  title/®  and  according  to  the  conclusion  reached  the 


order  of  a  referee  to  show  cause  why  it  should 
not  pay  over  to  the  trustee  an  amount  de- 
posited with  the  bank  by  the  bankrupt,  three 
days  before  the  filing  of  the  petition  in  bank- 
ruptcy, stated  that  the  money  was  deposited 
without  solicitation  or  agreement,  in  a  long 
standing  general  deposit  account  which  the 
bankrupt  had  with  the  bank  subject  to  check, 
and  that  at  the  time  of  the  deposit  the  bank- 
rupt owed  the  bank  on  an  overdraft  and  on 
past-due  notes,  an  amount  nearly  equal  to 
the  amount  deposited.  It  was  held  that  the 
bank  had  stated  an  adverse  claim  which  con- 
stituted a  good  plea  to  the  jurisdiction  of 
the  court,  and  that  an  order  overruling  such 
plea  in  the  absence  of  a  denial  of  any  of 
its  allegations  and  without  investigation  as 
to  whether  the  claim  pleaded  is  substantial, 
was  unwarranted.  ''■■  ■ 

75.  Matter  of  Yorkville  Coal  Co.  (C.  C. 
A.,.2d  Cir.),  33  Am.  B.  E.  633,  211  Fed.  619; 
Matter  of  Goldstein  &  Moseson  (C.  CJ.  A., 
7th' Cir.),  32  Am.  B.  R.  802,  216  Fed.  887; 
Matter  of  Eadley  Construction  Co.  (D.  C, 
N.  Y.),  32  Am.  B.  k  514,  212  Fed.  462; 
Matter  of  Kramer  and  Muchnick  (I>.  C.  Pa.), 
33  Am.  B.  R.  223,  218  Fed.  138. 

Inquiry  as  to  basis  of  claim.— The  bank- 
ruptcy court  has  power  to  ascertain  if  an 
Averse  claim  be  made  by  a  third  person  in 
possession  of  property  of  the,  bankrupt, 
whether  such .  claim  is  in  fact  well  founded, , 
or  is  fictitious  or  colorable.  In  re  Norris 
(D.  a,  N.  Y.),  24  Am.  B.  R.  444,  177  Fed. 
598.  In  the  case  of  In  j«  Rathman  ■(  C.  C.  A., 
8th  Cir.),  25  Ani.  B.  R.  246,  183  Fed.  913, 
the  court  held  that  the  bankrupt  court  may 
proceed  by  order  to  show  cause  and  ascertain 
whether  the  claimant .  had  the  actual  pos- 
session of  the  property  in  controversy,  and 
whether  the  claimant  had  a  substantial,  or 
only  a  frivolous  and  baseless  adverse  claim. 
In  the  case  of  In  re  Tarbox  (D.  C.,  Mass.), 
26  Am.  B.  R.  432,  185  Fed.  985,  the  court 
held  that  a  referee  has  jurisdiction  under  a 
summary  petition  to  inquire  and  decide 
whether  or  not  the  claim  under  which  prop- 
erty is  held  adversely  to  the  trustee  is  merely 
colorable;  but  unless  he  can  find  it  merely 
colorable  he  has  no  jurisdiction  to  proceed 
further;  he  cannot  hear  and  determine  its 
merits  under  a  summary  petition  if  there  is 
a  real  controversy  as  to  the  merits;  In  re 
Hayden  (D.  C,  Mass.),  22  Am.  B.  R.  764, 
172  Fed.  623 ;  In  re  Ellis  Bros.  Printing  Co. 
(D.  C,  N.  Y.),  19  Am.  B.  R.  472,  156  Fed. 
430,  holding  that  the  mere  assertion  of  an 
adverse  claim  of  title  will  not  preclude  the 
bankruptcy  court  from  exercising  its  juris- 
diction to  proceed  summarily;  Iiinstroth 
Wagon  Co.  v.  Balleiw  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  23,  32,  149  Fed.  960,  in  which 
the  court  said:  "The  district  court  has 
power  to  ascertain  in  a  particular  case  pre- 


sented whether  the  claim  asserted  is  an  ad- 
verse claim,  within  the  meaning  of  the 
provision  of  the  bankruptcy  law,  existing  at 
the  time  the  petition  was  filed,  and,  in  accord- 
ance to  the  conclusion  reacjied,  that  court 
will  retain  jurisdiction  to  d'ecline  to  adjudi- 
cate the  merits;  "  Mueller  v.  Nugent,  184 
U.  IS.  17,  7  Am.  B.  E.  224,  46  L.  Ed.  405, 
in  which  the  Supreme  Court  held  that  the 
district  court  has  power  to  ascertain  whether 
in  the  particular  instance  the  claim  asserted 
is  an  adverse  claim  existing  at  the  time  the 
petition  was  filed;  Louisville  Trust  Co.  v. 
Oomingor,  184  U.  S.  26,  7  Am.  B.  R.  421, 
46  L.  Ed.  413.  Where  property,  alleged  to 
be  part  of  the  bankrupt's  estate,  is  found 
in  the  possession  of  third  parties  who  assert 
right  to  possession  by  reason  of  a  claim,  ad- 
verse to  the  bankrupt,  the  bankruptcy  court 
has  power  to  ascertain  whether  any  basis  for 
such  claim  actually  existed  at  the  time  of 
the  filing  of  the  petition.  The  court  is  bound 
to  enter  upon  that  inquiry,  and,  in  doing  so, 
acts  within  its  jurisdiction,  while  its  conclu- 
sion may  be  that  an  adverse  claim,  not 
merely  colorable,  but  real,  even  though  fraud- 
ulent and  voidable,  exists  in  fact,  so  that  it 
must  decline  .  to  finally  adjudicate  on  the 
merits.  If  it  errs  in  its  ruling  either  way,- 
its  action  is  subject  to  review.  Mattei-  of 
Friedman  (C.  C.  A.,  2d  Oir.),  20  Am.  B.  R. 
37,  161  Fed.  260;  Johnston  v.  Spencer  (C.  C. 
A.,  8th  Cir.),  27  Am.  B:  R.  800,  196  Fed.  219. 

Determining  character  of  claim. — The  bank- 
ruptcy court  has  jurisdiction  under  an  order 
to  show  cause  to  investigate  and  determine 
whether  or  not  it  had  at  any  time  actual 
possession  of  the  property  involved  in  the 
order,  and  whether  those  asserting  liens  or 
title  thereto  have  a  substantial,  or  only  a 
frivolous  and  basfeless,  adverse  claim;  but 
where  no  such  possession  is  found,  and  the 
claim  asserted  is  actual  and  substantial,  as 
distinguished  from  one  jnerely  colorable  and 
fictitious,  it  may  proceed  no  further,  but 
should  decline  to  adjudicate  on  the  merits 
without  consent.  'Shea  v.  Lewis  (C.  C.  A., 
8th  Cir.),  30  Am.  B'.  R.  436,  206  Fed.  877. 

-The  term  "colorable,"  as  used  with  refer- 
ence to  adverse  claims,  means  merely  that  if 
a  claimant  sets  up  as  facts,  and  not  as  con- 
clusions of  law,  matters  which  if  true,  would 
constitute  a  statement  of  an  adverse  claim, 
then  the  claim  would  be  adverse,  and  not 
colorable,  and  not  within  the  jurisdiction  of 
the  referee.  In  re  Blum  (C.  C.  A.,  7th  Cir.), 
29  Am.  B.  R.  332,  202  Fed.  883. 

Colorable  claim. —  A  claim  is  open  to  the 
objection  of  being  colorable  when  it  is  merely 
asserted;  there  being  no  foundation  upon 
which  it  rests.  A  colorable  claim  is  one 
which  is  a  mere  pretext  and  without  reality. 
Matter  of  McOrum  (C.  0.  A.,  2d  Cir.),  32 
Am.  B.  R.  604,  214  Fed.  207. 
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court  will  retain  jurisdiction  or  decline  to  adjudicate  the  merits.™  The 
inquiry  may  be  made  by  a  referee,  and  he  has  jurisdiction  to  determine  upon 
conflicting  testimony  whether  property  claimed  by  the  trustee  is  in  the  pos- 
session of  an  adverse  claimant  under  claim  of  title.'''' 

(III)  Test  to  he  applied. —  The  test,  as  stated  in  one  case,  is,  that  where 
a  party  in  possession  sets  out  in  his  answer  facts  which,  if  true,  would  con- 
stitute an  adverse  title,  the  court  may  not  in  a  summary  proceeding,  and 
against  his  protest,  dispose  of  his  rights  in  the  property.^^  A  claim  is  adverse 
if  the  evidence  offered  as  a  basis  is  sufficient,  if  uncontroverted,  to  establish  the 
validity  of  the  claim.''® 

(IV)  Ejfecf  of  inquiry. —  If  it  be  ascertained  by  proper  inquiry  that  a 
real  adverse  claim  existed. —  no  matter  how  ill-supported  it  might  appear 
to  be  —  the  court  cannot  Summarily  decide  as  to  the  validity  of  the  claim.*" 
If  it  is  decided  that  the  claim  is  without  actual  merit  or  legal  foundation, 
the^court  may  order  the  surrender  of  the  property.®^  If  the  property  claimed 
is  real  .property  in  the  possession  of  the  trustee,  the  court  may  summarily 
order  its  surrender,  and  in  a  proper  case  wtere  the  record  title  is  in  a  third 
person  may  order  a  deed  to  be  executed  to  the  trustee.®^ 

d.  "When  consent  of  adverse  claimant  required. — (1)  In  general. —  iSub- 
section  b  of  this  section  confines  the  trustee  in  maintaining  suits  in  respect 
to  the  estate  of  the  bankrupt  to  those  courts  where  the  bankrupt  himself 
might  have  appeared  to  prosecute  them  if  proceedings  in  bankruptcy  had, 
not  been  instituted  against  him,  unless  the  proposed  defendant  shall  consent 
to  the  bringing  of  such  suits  in  the  bankruptcy  court,  "  except  suits  for  the 
recovery  of  property"  under  §  GO-b,  §  67-e,  or  §:  TO-e.  The  result  is  that  if  tbe 
suit  is  not  one  for  the  recovery  of  property  either  preferentially  or  fraud- 
lently  transferred  or  incumbered,  it  must  be  brought  in  a  court  other,  than 

76.  Louisville  Trust  Co.  v.  Comingor,  1S4  Am.  B.  E.  464,  207  Fed.  693.  >  But  see  oirinion 

U    S    18-7  Am.  B.  R.  421,  46  Jj.  Ed.  413;  of  Judge  Lowell  in  the  case  of  In  re  Scherber 

In  re  Davis   (D.  C,  Tex.),  9  Am.  B.  R.  670,  (D.  C,  Mass.),  12  Am.  B.  E.  616,  131  Fed. 

119  Fed.  950;  In  re  Scherber  (D.  G.,  Mass.),  121,  where  the  case  of  In  re  Steuer   (D.  C, 

12  Am.  B.  R.  6161,  131  Fed.  121;  Matter  of  Mass:),  5  Am.  B.  R.  209,  104  Fed.  976,  was 

Andre  (0.  C.  A.,  2d  Cir.) ,  13  Am^  B.  R.  132,  distinguishedj,    in    that    jurisdiction    of    the 

68  O.  C.  A.  374,  135  Fed.  736 ;   In  re  New  referee  in  proceedings  to  recover  a  preference 

York' Wheel  Works   (D.C,  N.  Y.),  13  Am.  on  a  summary  petition  was  not  objected  to; 

B.  R.  61,  132  Fed.  203;  In  re  Baird   (D.  C,  the  judge  in  effect  held  that  in  such  a  case  if 

Pa.)  '  8  Am.  B.  E.  649,  116  Fed.  765.  objection  was  duly  made  to  the  form  of  the 

77.'  Matter  of  Kramer  &  Muchnick  (D.  C,  proceeding  the  court  was  without  jurisdic- 

Pa  ),  33  Am.  B.  R.  223,  218  Fed.  138;  In  re  tion,  except  by  plenary  suit.     It  was   heid 

Tarbox    (D.  C,  Mass.),  26  Am.  B.  E.  432,  that  the  amendatory  act  of  1903  gave  juris- 

185  Fed.  985.  diction    to   the   district   court   over    such    a 

78.  In  re  Blum  (C.  C.  A.,  7th  Cir.),- 29  controversy,  but  had  done  nothing  to  provide 
Am.  B.  R.  332,  202  Fed.  883.  See  Matter  of  that  such  jurisdiction  should  be  exercised 
Mansen    (Ref.,  Mass.),  36  Am.  B.  R.  57.  by  summary  proceedings  on  a  petition.     See 

79.  Matter  of  Kramer  &  Muchnick  (D.  C,  In  re  Auerbach  (C.  C.  A.,  2d  Cir.),  29  Am. 
Pa),  33  Am.  B.  R.  223,  218  Fed.  138;  B.  R.  791,  202  Fed.  192;  Matter  of  York- 
Matter  of  Goldstein  &  Moseson  (C.  C.  A.,  ville  Coal  Co.  (C.  C.  A.,  2d  Cir.),  33  Am. 
7th  Cir.),  32  Am.  B.  R.  802,  216  Fed.  887.  B.  R.  633,  211  Fed.  619. 

80    In  re  Teschmacher  v.  Mrazay   (D.  C,  81.  In    re   Holbrook   Shoe   &   Leather   Co. 

Pa  )'  11  Am.  B.  E.  547,  127  Fed.  728;  In  re  (D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed. 

Davis   (D.  C,  Tex.),  9  Am.  B.  R.  670,  119  973. 

Fed.   950;    In  re  Kane    (D.   C,  N.  Y.),   12  82.  In  re  Logan  (D.  C,  N.  Y.),  28  Am.  B. 

Am.  B.  E.  444,  131  Fed.  386;  In  re  Kessler  R.  543,  196  Fed.  678,  in  which  Judge  Ray 

&   Co.    (D.  C,  N.  Y.),  21   Am.  B.   R.   583,  writes  an  exhaustive  opinion  reviewing   all 

165  Fed.  508; 'in  re  Hayden   (D.  C,  Mass.),  the  leading  cases  as'  to  the  exercise  of  sum- 

22  Am.  B.  R.'  764,  172  Fed.  623 ;  In  re  Pea-  mary  jurisdiction  where  the  property  claimed 

cock    (b.  C,  N.   Car.),  24  Am.   B.  R.   159,  is  in  either  actual  or  constructive  possession 

178  Fed.' 851;   In  re  Green   (D.  C,  Pa.),  30  of  the  court. 
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the  bankruptcy  court  unless  the  defendant  shall  express  his  consent  to  the 
exercise  of  jurisdiction  by  that  court. ^^  The  consent  here  required  was  not 
intended  to  affect  the  jurisdiction  of  the  district  courts  as  successors  of  the 
circuit  courts,  abolished  by  the  Judicial  Code  of  1912.  Such  jurisdiction 
may  be  exercised  without  the  consent  of  the  defendant  if  the  essential  juris- 
dictional facts  exist,  such  as  diversity  of  citizenship  and  the  requisite  amount 
in  controversy.**  If  once  the  consent  to  the  jurisdiction  of  the  bankruptcy 
court  appears,  the  jurisdiction  will  be  retained  for  the  determination  of  all 
the  claims  of  the  parties  and  for  the  enforcement  of  all  their  rights  against 
each  other.*^  If  the  adverse  claimant  voluntarily  submits  the  question  of 
his  claim  to  the  bankruptcy  court,  it  constitutes  the  required  consent  and 
the  trustee's  objection  to  the  jurisdiction  will  not  be  sustained.*®  The  consent 
having  been  given,  the  claimant  may  not  upon  the  appeal  from  a  decision  that 
the  title  to  the  property  was  in  the  trustee,  raise  the  question  of  want  of  juris- 
diction to  decide  the  claim.*''  The  term  "consent"  refers  to.  consent  to  the 
tribunal  in  which  the  controversy  is  to  be  carried  on,  and  not  to  the  mode  of 


83.  Consent  of  parties. —  In  the  case  of  In 
re  Blake  (0.  C.  A.,  8th  Cir.),  17  Am.  B.  R. 
668,  151  Fed.  279,  it  was  held  that  a  court 
of  bankruptcy  may  acquire  by  consent  of  all 
the  parties  in  interest  jurisdiction  to  deter- 
mine a  controversy  between  the  trustee  and 
an  adverse  claimant  concerning  an  indebted- 
ness of  a  third  party  and  the  lawful  power 
to  adjudicate  all  the  claims  of  the  parties 
thereto  and  to  enforce  their  rights  against 
each  other  by  decree  and  execution.  In  re 
Rosenberg  (D.  C.,  Pa.),  8  Am.  B.  R.  624, 
116  Fed.  402;  Bryan  v.  Bernheimer,  5  Am. 
B.  R.  623,  181  U.  S.  188,  holding  that  where 
a  claimant  does  not  protest  against  the  juris- 
diction of  the  court  of  bankruptcy,  but  sub- 
mits his  claim  to  that  court  and  asks  for 
such  orders  as  may  be  necessary  for  his  pro- 
tection, the  court  has  jurisdiction  of  the 
subject-matter.  In  re  Hadden  Rodee  Co. 
(D.  C,  Wis.),  13  Am.  B.  R.  604,  130  Fed. 
977;  Harris  v.  First  Nat.  Bank,  216  U.  S. 
382,  23  Am.  B.  R.  632,  54  L.  Ed.  528;  Bab- 
bitt V.  Butcher  (Sup.  Ct.),  216  U.  S.  102, 
23  Am.  B.  R.  519,  54  1..  Ed.  402 ;  In  re  White 
(C.  0.  A.,  7th  Cir.),  24  Am.  B.  R.  197,  177 
Fed.  194. 

Enforcing  payment  of  stock  subscriptions; 
consent  of  parties. —  The  enforcement  of  an 
assessment,  directed  by  the  bankruptcy  court 
to  be  levied  upon  the  unpaid  capital  stock 
of  a  bankrupt  corporation,  against,  stock- 
holders alleged  to  be  liable  thereto,  is  plen- 
ary in  its  mature,  and,  except  with  their 
consent  cannot  be  made  in  the  bankruptcy 
court;  and  in  a  suit  to  collect  such  assess- 
ment, the  defendant  is  entitled  to  make  all 
defenses  that  relate  to  him  in  his  individual 
as  distinguished  from  his  corporate  capacity, 
such  as  that  he  is  not  a  stockholder,  or  that 
he  has  fully  paid  for  the  stock  taien.  In 
re  Newfoundland  Syndicate  (D.  C,  N.  J.), 
28  Am.  B.  R.  119,  196  Fed.  443. 

84.  Xovell  V.  Newman,  227  U.  S.  412,  29 
Am.  B.  R.  482,  57  L.  Ed.  577,  holding  that 
the  consent  provided  for  in  section  23b  of  the 


bankruptcy  act,  was  not  intended  to  enlarge 
the  jurisdictioi*  of  the  U.  S.  Circuit  Courts 
(now  district  courts),  so  as  to  give  them  a 
jurisdiction  which  they  would  not  have  be- 
cause of  diverse  citizenship  and  a  requisite 
amount  in  controversy,  or  by  reason  of  a 
cause  of  action  arising  under  the  Constitu- 
tion or  laws  of  the  United  States;  Tate  v. 
Brinser  (D.  C,  Pa.),  34  Am.  B.  R.  660-,  226 
Fed.  878. 

85.  In  re  Blake  (C.  C.  A.,  8th  Cir.),  17 
Am.  B.  R.  668,  150  Fed.  279,  holding  that 
a  court  of  equity  which  has  acquired  juris- 
diction of  the  subject-matter  and  of  the 
parties  to  a  controversy  may,  and  it  should, 
grant  complete  relief,  to  the  end  that  litiga- 
tion over  it  may  cease,  and  a  multiplicity 
of  suits  may  be  avoided. 

Jurisdiction  to  determine  as  to  alleged 
preferential  transfer. —  Where  a  petition  is 
filed  in  involuntary  bankruptcy,  upon  the 
ground  of  an  alleged  preferential  transfer 
of  property  to  one  of  the  bankrupt's  credi- 
tors, within  the  four  months'  period,  and  the 
record  shows  that  the  creditor .  entered  into 
the  litigation  in  the  bankruptcy  court  as  to 
the  good  faith  of  the  transfer  and  all  other 
material  facts,  he  cannot  be  heard  to  deny 
the  jurisdiction  of  the  court  to  'make  an 
order  directing  him  to  render  an  account  to 
the  referee  of  all  property  received  from  the 
bankrupt  and  to  deliver  such  property  to  the 
trustee.  Philips  v.  Turner  (C.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  171,  114  Fed.  726. 

86.  In  re  Hadden  Rodee  Co.  (D.  C,  Wis.), 
13  Am.  B.  R.  604,  13&  Fed.  886;  Wright  v. 
Harris  (D.  C,  Ga.),  34  Am.  B.  R.  574,  221 
Fed.  736,  in  which  the  court  says;  "  It  is 
settled-that  where  an  adverse  claimant  seeks 
to  recover  property  in  the  bankruptcy  feourt, 
he  consents  to  the  jurisdiction."  Citing  Le 
Master  v.  Spencer  (C.  C.  A.,  8th  Cir.),  29 
Am.  B.  R.  264,  203  Fed.  210. 

87.  In  re  Bacon  (C.  C.  A.,  2d  Cir.),  20 
Am.  B.  R.  107,  159  Fed.  424. 
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procedure,  which,  is  regulated  by  general  principles  of  law  unless  other  pro- 
vision is  made.*^ 

(2)  Effect  of  voluntary  strRBENDEE. —  It  is  a  general  principle  govern- 
ing jurisdiction  of  all  courts  that  where  a  court  has  in  its  possession  a  fund  in 
respect  to  which  there  is  a  dispute  such  court  may  determine  the  rights  of 
parties  asserted  in  such  fund.^  The  voluntary  surrender  of  the  property  in 
conti'oversy  to  the  court  or  its  officers  is  equivalent  to  a  consent  and  the  bank- 
ruptcy court  may  then  have  jurisdiction  of  claims  in  respect  to  such  prop- 
erty.*" The  possession  of  the  property  thus  acquired  by  the  court  may  be  pro- 
tected by  it  in  the  exercise  of  its  general  jurisdiction,®^  rather  than  the  juris- 
diction conferred  by  this  subdivision.  Where  an  officer  of  the  State  court 
voluntarily  surrenders  to  a  receiver  in  bankruptcy  property  in  his  possession 
the  State  court  is  divested  of  jurisdiction.®^  Where  the  property  is  sur- 
rendered in  pursuance  of  a  stipulation  between  the  claimant  and  the  bank- 
rupt's receiver  in  bankruptcy,  the  court  acquires  jurisdiction  and  the  trustee 
who  is  subsequently  appointed  is  bound  by  the  terms  of  the  stipulation.®* 
Once  the  property  has  been  yielded  to  the  jurisdiction  of  the  court  the  court 
retains  possession  thereof  for  the- purpose  of  settling  all  controversies  which 
may  arise  in  respect  thereto. 

(3)  How  CONSENT  MAY  BE  SHOWN. — (1)  In  general.  ~  The  consent  may 
be  shown  by  any  act  indicating  a  willingness  on  the  part  of  the  defendant  that 
his   claim   or  his  rights   thereunder   should   be   adjudicated   by   the   court. 


88.  HaflFenbery  v.  Chieago  Title  &  Trust  Co. 
(C.  C.  A.,  7th  CTir.),  27  Am.  B.  R.  709,  192 
Fed.  874;-  Sinsheimer  y.  Simonson  (C.  C.  A., 
6th  Cir.),  5  Am.  B.  E.  537,  107  Fed.  898,  47 
C.  C.  A.  51. 

89.  In  re  Antigo  Screen  Door  Co.  (C.  C. 
A,,  7th  Cir.),  la  Am.  B.  E.  359,  123  Fed. 
249,  in  which  it  was  held"  that  where  a  mort- 
gagee takes  possession  of  certain  property 
of  the  bankrupt  just  prior  to  the  filing  of 
the  petition  in  bankruptcy,  claiming  under 
a  chattel  mortgage  thereon,  and  by  agree- 
ment the  property  is  turned  over  to  the  trus- 
tee in  baikruptcy  for  sale,  the  proceeds  to 
be  paid  into  the  bankruptcy  court,  the  right 
of  property  to  follow  the  fimd  with  like  eflFecfc 
as  if  the  mortgagee  had  retained  and  sold 
the  property  under  his  mortgage,  the  court 
has,  by  virtue  of  its  inherent  powers,  juris- 
diction to  determine  the  respective  rights  of 
the  parties  to  the  fund. 

Jniisdiction  in  respect  to  fund  iu  posses- 
sion of  the  court.-^  In  the  case  of  Havens  & 
Geddes  Co.  v.  Pierek  (C.  C.  A.,  7th  Cir.), 
ft  Am.  B.  E.  569,  120  F6d.  244,  the  court 
said  in  speaking  of  an  agreement  between 
the  trustee  and  the  assignee  of  certain  pro- 
ceeds of  a  fire  insurance  policy  belonging  to 
the  bankrupt,  that  such  proceeds  should  be 
paid  to  the  trustee,  subject  to  the  order  of 
the  district  court:  "  The  effect  of  the  agree- 
ment under  which  the  moneys  were  received 
was  to  transfer  them  to  the  custody  of  the 
district  court,  so  that  that  court  might  ad- 
judge the  rights  of  the  respective  parties 
thereto.  The  fund  being  in  the  registry  of 
the  court,  or  in  the  hands  of  its  officers  or 


appointees,  the  court,  whether  one  of  equity, 
common  law,  admiralty  or  bankruptcy,  could 
determine  informally  and  by  summary  inter- 
vening petition."  See  also  In  re  McCallum 
(D.  C,  Pa.),  7  Am.  B.  R.  596,  113  Fed.  393; 
In  re  Kellogg  (D;  C,  N.  Y.),  7  a-h.  B.  E.  623, 
113  Fed.  120;  In  re  Eiker  (C.  C.  A.,  2d  Cir.), 
5  Am.  B.  E.  720,  107  Fed.  96. 

90.  Validity  of  chattel  mortgagee;  consent 
of  claimant. —  The  question  as  to  the  validity 
of  a  chattel  mortgagee  as  between  the  mort- 
gagee and  trustee  in  bankruptcy  of  the  mort- 
gagor should  generally  be  determined  in  a 
plenary  action.  But  where  the  mortgagee  al- 
lows the  bankruptcy  court  to  take  possession 
of  the  mortgaged  property  and  convert  the 
same  into  money,  provided  it  preserves  the 
mortgagee's  rights,  whatever  they  may  be,  in 
the  money  instead  of  the  property,  ,  itself, 
and  fails  to  appeal  from  the  orders  of  the 
bankruptcy  court  or  question  the  jurisdic- 
tion until  the  proceeds  of  the  sale  of  the 
property  are  in  process  of  administration,  it 
will  be  deemed  to  have  voluntarily  submitted 
the  question  as  to  the  validity  of  the  mort- 
gage to  the  bankruptcy  court.  Wells  &  Co. 
V.  Sharp  (C.  C.  A.,  8th  Cir.),  31  Am.  'Bi.  R. 
344,  208  Fed.  393. 

91.  See  cases  cited  under  §  2(7). 

98.  In  re  Hymes  Buggy  &  Implement  Co. 
(D.  C,  Mo.),  12  Am.  B.  R.  477,  130  Fed. 
977.  See  Wright  v.  Harris  (D.  C,  6a.),  34 
Am.  B.  E.  574,  221  Fed.  736. 

93.  Bryant  v.  Swofford  Bros.  Dry  Goods 
Co.,  214  U.  S.  279,  22  Am.  B.  E.  Ill,  53 
L.  Ed.  997. 
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If  a  mortgagee  petitions  for  the  payment  of  his  mortgage,  debt  he  thereby 
consents  to  the  jurisdiction  of  the  court.®*  If  the  evidence  is  conflicting  as  to 
the  consent  of  the  exercise  of  jurisdiction,  the  determination  of  the  district 
court  will  not  ordinarily  be  disturbed  on  appeal.®^ 

(II)  By  appearance  and-  pleading. —  The  general  rule  is  that  the  defend- 
ant by  appearing  generally  and  demurring  or  answering  on  grounds  going  to 
the  merits  of  the  controversy  as  well  as  to  the  jurisdiction  of  the  court,  waives 
the  objection  that  the  court  is  without  jurisdiction  of  the  person.*®  If  the  adverse 
claimants  proceed  to  a  hearing  upon  the  merits,  without  objection  to  the  juris- 
diction, they  will  be  deemed  to  have  consented  to  the  jurisdiction.®''  Where 
proceedings  aj-e  instituted  in  respect  to  property  in  possession  of  an  adverse 


94.  In  re  Platteville  Foundry  &  Machine 
Oo.  (D.  C,  Wis.),  17  Am.  B.  E.  291,  149 
Fed.  828;  In  re  Durham  (D.  C,  Md.),  8 
Am.  B.  R.  115,  114  Fed.  750,  holding  that, 
where  a  receiver  is  appointed  upon  the  peti- 
tion of  a  chattel  mortgage  creditor  by  a  bank- 
ruptcy court  jurisdiction  is  thus  conferred 
by  consent  to  determine  controversies  which 
may  arise  in  respect  to  the  mortgaged  prop- 
erty ;  if  the  defendant  voluntarily  appear  and 
proceed  to  a  hearing  upon  the  merits  without 
objection,  he.  consents  to  the  jurisdiction  of 
the  court;  Eyttenberg  v.  Schefer  (D.  C,  N. 
Y.),  11  Am.  B.  R.  652,  131  Fed.  313; 
Chauncey  v.  Dyke  Bros.  (C.  C.  A.,  8th  Cir.), 
9  Am.  B.  R.  444,  119  Fed.  1;  In  re  Steuer 
(D.  C,  Mass.),  5  Am.  B.  B.  209,  104  Fed. 
976;  Reeve  v.  Kernan  (Ct.  of  Errors  and 
Appeals,  N.  J.),  85  N.  J.  Law,  641,  32  Am. 

B.  R.  27'8,  90  Atl.  285. 

95.  In  re  Kolin  (G.  C.  A.,  7th  Cir.),  13 
Am.  B.  E.  531,  134  Fed.  557. 

96.  Sheppard  ■^.  Lincoln  (D.  C.*  N.  Y.), 
25  Am.  B.  R.  804,  184  Fed.  182;  Ryttenburg 
V.  Schefer  (D.  C,  N.  Y.),  11  Am.  B.  R.  652, 
131  Fed.  313 ;  Phillips  v.  Turner  (O.  C.  A., 
5th  Cir.),  8  Am.  B.  R.  171,  114  Fed.  726; 
Wright  V.  Harris  (D.  C,  Ga.),  34  Am.  B.  R. 
574,  221  Fed.  736;  McEldowney  v.  Card  (D. 

C,  Tenn.),  27  Am.  B.  R.  937,  193  Fed.  475; 
In  re  Kornit  Mfg.  Co.  (D.  C,  N.  J.),  27  Am. 

B.  R.  244,  l'9i2  Fed.  392;  In  re  MaoDbugall 
(D.  C,  N.  Y.),  23  Am.  B.  R.  762,  175  Fed. 
400;  In  re  Haddeh  Rodee  Co.  (D.  C,  Wis.), 
13  Am.  B.  E.  604,  135  Fed.  886. 

The  general  appearance  and  pleading  to  the 
merits,  without  objection  to  jurisdiction,  in 
a  plenary  suit  brought  by  a  trustee  in  bank- 
ruptcy in-  the  district  court  which  had  juris- 
diction of  the  subject-matter,  constitutes  a 
consent  to  the  jurisdiction  of  such  court; 
and  a  challenge  to  the  jurisdiction  made  by 
the  defendant,  after  it  had  taken  some  testi- 
mony under  the  issues  joined,  comes  too  late. 
Detroit  Trust  Co.  v.  Pontiac  Sav.  Bank   (C. 

C.  A.,  6th  Cir.),  27  Am.  B.  R.  821,  196  Fed. 
29. 

Filing  demurrer  and  answering. —  Where 
an  adverse  claimant  in  possession  of  prop- 
erty alleged  to  have  been  transferred  by  the 
bankrupt  by  way  of  preference  and  fraudu- 
lent conveyance,  in  answer  to  the  prayer  of 
the  trustee's  petition  that  such  conveyance 


be  declared  null  and  void,  flies  a  paper  in 
which  he  sets  up  want  of  jurisdiction  to 
grant  relief,  and  also  files  an  answer  on  the 
merits,  denying  that  the  conveyance  was 
without  consideratioB?  or  fraudulent  as  to 
creditors,  and  contends  on  review  of  an  ad- 
verse finding  that  the  referee  had  no  juris- 
diction in  the  matter,  the  adverse  claimant 
cannot  be  deemed  to  have  consented  to  the 
jurisdiction  of  the  bankruptcy  court.  In  re 
Miohie  (D.  C,  Mass.),  8  Am.  B.  E.  734,  116 
Fed.  749. 

The  general  appearance  of  defendants  who 
are  adverse  parties  to  the  trustee  to  a  rule 
to  show  cause  issued  upon  bis  application 
and  their  failure  to  set  up  their  right  to  be 
8lied  in  the  State  court  until  after  the  filing 
of  the  second  amended  .petition,  when  for  the 
first  time  a  case  was  made  out  upon  which 
relief  could  be  obtained  against  them,  does 
not  constitute  consent.  In  re  Henhy- Hutchin- 
son Pub.  Co.  (D:  C,  111.),  5  Am.  B.  E.  569, 
105  Fed.  909. 

Appearance  and  submission  of  rights. —  Al- 
though a  landlord  has  the  right  to  insist  that 
title  to  property  placed  upon  leased  premises 
and  claimed  by  bankrupt's  trustee  as  trade 
fixtures  should  be  determined  in  a  plenary 
suit,  such  right  may  be  waived;  and  where 
the  landlord  appears  without  objection  and 
submits  her  rights  to  the  special  master  and 
the  bankruptcy  court,  she  cannot,  after  a 
finding  has  been  made  against  her  as  to  part 
of  her  claim,  urge  the  objection  of  lack  of 
jurisdiction.  In  re  Howard  Laundry  Co.  (C. 
0.  A.,  2d  CJir.),  30  Anr.  B.  E.  167,  203  Fed. 
445. 

97.  In  re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  E.  g09,  104  Fed,  976;  In  re  Porterfield 
(D.  C,  W.  Va.),  15  Am.  B.  E.  11,  138  Fed. 
192,  in  which  case  it  appeared  that  all  the 
interested  parties,  including  the  holder  of 
the  legal  title  to  the  land  in  controversy, 
came  into  the  bankruptcy  proceedings  and 
submitted  to  a  sale  of  the  land'  free  and  clear 
of  all  liens  and  the  proceeds  of  the  sale  were 
paid  into  court  for  distribution,  and  it  was 
held  that  the  parties  had  submitted  to  the 
jurisdiction  of  the  bankruptcy  court;  Kilgore 
V.  Barr  (Sup.  Ct.,  Va.),  114  Va.  70,  28  Am. 
B.  E.  860,  75  S.  E.  762 ;  Wells  &  Co.  v.  Sharp 
(C.  C.  A.,  8th  Cir.),  31  Am.  B.  R.  344,  208 
Fed.  393. 
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claimant,  and  lie  is  made  a  party  and  ty  answer  interposes  a  defense  upon  the 
merits,  he  thereby  consents  to  the  jurisdiction.®^  The  fact  that  a  claimant 
"  "wititiout  waiver,"  proved  a  judgment  secured  in  a  State  court  in  a  suit  to  set 
aside  a  trust  deed  of  property  does  not  amount  to  a  consent  to  the  exercise  of 
jurisdiction  hy  the  district  court  in  respect  to  such  property.®"  And  where  in 
•a  summary  proceeding  instituted  by  a  trustee,  a  claimant  filed  a  statement 
of  his  claim  and  produced  evidence  in  support  thereof,  at  the  same  time  object- 
ing to  the  jurisdiction  of  the  court  to  determine  such,  claim,  he  has  not  con- 
sented to  such  jurisdiction.""  On  the  other  hand  if  a  creditor  files  his  claim, 
and  requests  filial  disposition  thereof,  without  objection  to  the  jurisdiction, 
he  will  be  deemed  to  have  consented  to  such  jurisdiction  and  will  be  controlled 
by  the  court's  determination."^  , 

(III)  Effect  of  objection  to  jurisdiction.-^  Where  objection  is  made  to 
the  jurisdiction  of  the  court  before  proceeding  to  a  hearing  on  the  merits, 
and  where  before  a  final  decision  specific  objection  is  made  to  the  jurisdiction 
of  the  court,  the  appearance  is  not  voluntary  and  is  not  sufficient  to  constitute 
a  consent.^**^  "If  the  defendants  do  not  object  to  the  jurisdiction  of  the  court 
at  any  stage  of  the  proceedings,  it  is  too  late  to  urge  the  objection  on  appeal."^ 


98.  Fairbanks  Steam  Shovel  Go.  v.  WillSj 
240  U.  S.  642,  36  Am.  B.  R.  754,  60  L.  Ed. 
841,  affg.  Matter  of  Federal  Oontraeting  -  Co. 
(C.  C.  A.,  7th  Oir.),  32  Am.  B.  E.  381,  212 
Fed.  688;  Haflfenberg  v.  Chicago  Title  &  Trust 
Co.  (C.  C.  A.,  7th  car.),  27  Am.  B.  R.  708, 
192  Fed.  874. 

99.  Proving  claim  not  consent  to  jurisdic- 
tion.— ^The  fact  that  an  adverse  claimant  in 
a  suit,  "without  waiving  her  preference," 
proved  her  judgment  as  a  preferred  debt,  did 
not  deprive  the  State  court  of  jurisdiction, 
nor  amount  to  a  consent  to  the  exercise  of 
jurisdiction  by  the  court  of  bankruptcy. 
Pickens  v.  Dent,  187  U.  S.  177,' »  Am.  B.  R. 
47,  47  L.  Ed.  128.  The  bankruptcy  court 
upon  finding  that  a  claim  was  secured,  has 
no  jurisdiction  to  enter  a  decree  against  a 
creditor,  an  adversa  claimant,,  for  the  excess, 
value  of  his  security  over  his  debt  without 
ihe  consent  of  such  claimant.  Fitch  v.  Rich- 
ardson (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R, 
735,  147  Fed.  197;  Tate  v.  Brinser  (D.  C, 
Pa.),  34  Am.  B.  R.  660,  226  Fed.  878,  hold- 
ing that  proof,  of  claims  against  a  bankrupt, 
and  the  voting  or  attempting  to  vote  them 
does  not  amount,  to  a  consent  to  the  jurist 
diction  of  the  bankruptcy  court,  within  the 
meaning  of  section  23b  of  the  Bankruptcy 
Act;  such  section  refers  to  consent  relative 
to  the  institution  of  actions  at  law  or  in 
equity  in  the  district  court. 

100.  Matter  of  Bacon  (C.  C.  A.,  2d  Cir.), 
»1  Am.,B.  R.  777,  210'  Fed.  129. 

101.  In  re  White  (C.  C.  A.,  7th  Or.),  24 
Am.  B.  R.  197,  177  Fed.  194. 

102.  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S..18,  7  Am.  B.  R.  421,.46  K  Ed.  4il3. 

Objjections  to  jurisdiction. —  In  the  case  of 
First  Nat.  Bank  of  Chicago  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.  280,  .14  Am.  B.  R.  102, 
49  L.  Ed.  1051,  the  court  said:  "Petitioners 
asserted  this  express  statutory  limitation  on 


jurisdiction  and  objected  that  the  district 
court  could  not  proceed,  but  their  objections 
were  overruled.  Tftat  they  then  did  not 
abandon  their  claims  did  not  amount  to  a 
waiver  of  their  objections  or  to.  a  consent  to 
an  exercise  of  jurisdiction  against  which  they 
protested."  In  re  Horgan  (C.  C.  A.,  1st 
Cir.),  19  Am.  B.  R.  857,  1S8  Fed.  774,  hold- 
ing that  where  the  sureties  on  the  return  of  a 
citation  served  upon  them  objected  to  the 
power  of  the  court  to  order  them  to  turn 
over  the  amount  of  a  deposit  for  their  secur- 
ity, and  prior  to  the  entry  of  the  final  decree 
specifically  objected  to  the  jurisdiction  of  the 
court  to  proceed  summarily,  it  is  sufficiently 
shown  that  they  did, not  consent  to  the  juris- 
diction of  the  court.  And  see  In  re  Hayden 
(D.  C,  Mass.),  22  Am.  B.  R.  764,  172  Fed. 
623,  holding  that  though  a  claimant  appeared, 
generally  find  took  part  in  a  hiearing  upon  the 
merits,  after  his  motion  to  dismiss  for  want 
of  jurisdiction  had  beeja  denied,  he  did  not 
consent  to  the  exercise  of  jurisdiction. 

103.  Booneville  Nat.  Bank  v.  Blakey  (0.  C. 
A.,  tth  Cir.),  6  Am.  B.  R.  13,  107  Fed.  891. 

Objection  first  raised  on  appeal. —  In  the 
case  of  In  re  Connolly  (D.  C,  Pa.),  3  Am. 
B.  R.  842,  ,100  ., Fed.  620,  it  was  held  that 
the  appearance  of  the  respondent  on  a  peti- 
tion of  a  trustee,  for  an  order  compelling 
the  delivery  of  property  and  proceeding  upon 
the  hearing  before  the  referee  without  ob- 
jection to  -the  jurisdiction,  implies  consent 
and  precludes  the ,  respondent  from  raising 
the  point  on  lack  of  jurisdiction  for  the  first 
time  upon  exception  to  an  adverse  report. 
In  re  Emerick  (D..  C,  Pa.),  4^ Am.  B.  R.  80,. 
101  Fed.  231,  holding  that  while  the  court 
has  jurisdiction  of  the  subject-matter  a  party 
submitting  thereto  cannot  for  the, first  time, 
complain. of  the  lack  of  jurisdiction  when 
the  decision  ia  adverse. 
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e.  Suits  for  recovery  of  property.^  (1)  Is  Geneeal. — The  exceptions 
added  to  subsection  b  by  the  amendments  of  190'3  and  1910  result  directly 
in  the  clothing  of-  a  district  court  with  full  jurisdiction  to  entertain  a  suit 
brought  by  a  trustee  to  recover  property  preferentially  transferred  within 
the  meaning  of  §  60'-b  or  fraudulently  transferred  or  incumbered  within  the 
meaning  of  §  67-e,  or  §  TO-e.^"*  The  jurisdiction  of  the  bankruptcy  court 
may  only  be  sustained  by  bringing  the  allegations  of  the  bill  within  the  pro- 
visions of  §  60-b,  §  67-e  or  §  70-e  of  the  act.^*®  Such  a  suit  may  be  laid 
either  in  the  proper  State  court  or  in  a  district  court  even  without  the  consent 
of  the  proposed  defendant/"®  If  brought  in  a  State  court,  a  Federal  question 
is  presented,  which  may  be  certified  to  the  United  States  Supreme  Court.^"^ 
If  in  the  district  court,  it  need  not  be  in  the  district  where  the  bankruptcy 
proceeding  is  pending. -^"^  Such  a  suit  could  formerly  be  brought,  under  cer- 
tain circumstances,  in  the  circuit  court  (now  district  court),  as  has  already 
been  shown.^"® 

(2)  Who  may  being  suit. —  The  extension  of  jurisdiction  resulting  from 
the  amendment  of  this  subsection  was  probably  intended  only  for  the  benefit 
of  the  trustee.     The  adverse  claimant  certainly  cannot  sue  under  §  23-b  in 


104.  If  preferentially  transferred,  it  must 
have  been  within  four  months  of  the  bank- 
ruptcy ( §  60-b )  ;  if  fraudulently,  the  State 
statute  of  limitations  controls  (§70-e).  See 
Gregory  v.  Atkinson  (D.  C,  Mo.),  11  Am. 
B.  E.  495,  127  Fed.  183,  holding  that  except 
as  tQ*eonveyahces  or  preferences  made  within 
the  four  months'  period  the  law  remains  as 
it  was  before  the  amendment.  To  a  similar 
effect  is  the  case  of  Harris  v.  Krst  Nat. 
Bank  (Sup.  Ct.),  216  U.  S.  382,  23  Am.  B. 
E.  631,  54  L.  Ed.  528;  Palmer  v.  Rioginsky, 
(D.  C,  M^.  Y.),  23  Am.  B.  E.  358,  175  Fed. 
883;  Newcomb  v.  Bievin  (D.  C,  So.  Dak.), 
29  Am.  B.  E.  15,  199  Fed.  529.  'So  far  as- 
these  cases  denythe  jurisdiction  of  the  dis- 
trict court  to  entertain  suits  by  the  trustee 
for  the  recovery  of  property  fraudulently  con- 
veyed under  §  70-e,  they  have  been  nullified- 
by  the  amendment  of  1910.  As  to  jurisdic- 
tion to  entertain  a  bill  in  equity  by  a  trustee 
to  set  aside  a  mortgage  as  preferential  and 
fraudulent,  see  Hawkins  v.  Dannenberg  Oo. 
(D.  C,  Ga.),  37  Am.  B.  E.  262,  234  Fed. 
752. 

Recovery  of  property. —  In  the  case  of 
Linstroth  Wagon  Co.  v.  Ballew  (C  C.  A., 
5th  'Oir.),  18  Am.  'B.  ,E.  23,  32,  149  Fed.  960, 
Judge  McCormick  said:  "The  amendatory 
act  of  1903  gave  concurrent  jurisdiction  to 
the  courts  of  bankruptcy  and  any  State  court 
which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  if  suits  by  a 
trustee  for  the  purpose  of  such  recoveries 
as  are  authorized  by  §  60,  subd.  b,  and  §  67, 
subd.  e,  in  addition  to  those  which  could  be 
entertained  by  the  consent  of  the  proposed  de- 
fendant." MiUcman  v.  Arthe  (C.  C.  A.,  2d 
Cir.),  34  Am.  B.  E.  536,  223  Fed.  507  (revg. 
32  Am.  B.  E.  519,  213  Fed.  642),  holding 
that  section  23  6  as  amended  by  the  act  of 
1910  gives  the  district  court  as  a  court  of 
bankruptcy  jurisdiction  of  a  suit  by  the  trus- 


tee to  trace  certain  funds  of  the  bankrupt 
into  the  purchase  of  property;  Loganville 
Banking  Co.  v.  Forrester  (Ga.  Ct.  of  App), 
36  Am.  B.  E.  279  87  S.  E.  694  (quoting 
text). 

Recovery  of  preferences  under  §  66  of  New 
York  Stock  Corporation  Law,  see  Grandison 
V.  Robertson  (O.  C.  A.,  2d  Cir.),  36  Am.  B. 
E.  432,  220  Fed.  985,  mod.  34  Am.  B.  E. 
609,  220  JPed.  985;  Cardozo  v.  Brooklyn  Trust 
Co.  (C.  C.  A.,  2d  Cir.),  36  Am.  B.  E.  351, 
228  Fed.  333. 

105.  Waite  v.  Gottstein  (D.  G.,  Wash.),  35 
Aip.  B.  E.  353,  224  Fed.  281,  holding  that 
the  bankruptcy  court  has  no  jurisdiction, 
under  section  23b  of  the  Bankruptcy  Act, 
over  a  suit  by  a  trustee  to  recover  property 
of  the  bankrupt  forcibly  seized  by  a  creditor 
against  the  will  and  without  the  collusion  of- 
the  bankrupt,  and  wrongfully  held  by  such 
creditors  without  consent. 

106.  Lawrence  v.  Lowrie  (D.  C,  Pa.),  13 
Am.  B.  R.  297,  133  Fed.  995;  Horner-Gaylord 
Co.  V.  Miller  (D.  C,  W.  Va.),  17  Am.  B.  E. 
257,  147  Fed.  295 ;  Brew  v.  Myers,  81  Nebr. 
750,  22  Am.  B.  E.  656,  116  N.  W.  781;  Blick 
V.  Nimmo  (Md.  Ct.  of  App.),  121  Md.  139,  30 
Am.  B.  E.  770,  772,  88  Atl.  116,  citing  text. 

107.  Rector  v.  City  Deposit  Bank  Co.,  200 
U.  S.  405,  15  Am.  B.  R.  336,  50  L.  Ed.  527, 
where  the  court  holds  that  where  an  action 
was  brought  by  a  trustee  to  recover  what  is 
asserted  to  be  an  asset  of  the  bankrupt  estate, 
a  Federal  question  is  presented,  and  the 
denial  of  the  asserted  right  was  a  denial  of 
a  right  or  title  specially  claimed  under  a  law 
of  the  United  States. 

108.  See  Lathrop  v.  Drake,  91  U.  fe.  516, 
23  L.  Ed.  416.  And  compare  Sherman  v. 
Bingham,  Fed.  Cas.  12,762,  with  Shearman 
v.  Bingham,  Fed.  Cas.  12,733. 

109.  See  p.  517,  ante;  Bush  v.  Elliott,  202 
U.  S.  477,  15  Am.  B.  E.  656,  50  L.  Ed.  1114 
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the  district  court,'^^'*  nor  can  he  by  consent  confer  summary  jurisdiction  upon 
the  court  to  determine  the  merits  of  a  real  adverse  claim  in  property  alleged 
to  belong  to  the  bankrupt  but  in  the  claimant's  possession.-^"  The  right  to 
sue  in  a  court  of  bankruptcy,  to  recover  property  preferentially  or  fraud- 
ulently transferred,  belongs  exclusively  to  the  trustee  ;^^^  such  right  is  not 
assignable. -^^^  But  if  no  trustee  has  yet  been  chosen,  creditors  may  sue  to 
recover  such  property  in  the  State  or  Federal  courts,  on  behalf  of  themselves 
and  all  other  creditors.^"  Receivers  in  bankruptcy  have  no  legal  right  or 
capacity  to  recover  a  fraudulent  or  preferential  transfer  made  by  a  bankrupt ; 
this  seems  to  be  established  by  a  majority  of  the  cases  and  is  based  upon  the 
correct  principle.  ^^° 

(3)  When  suits  may  be  beought. —  A  district  court  has  by  subsection  h 
of  this  section  full  jurisdiction  to  entertain  a  plenary  suit  to  set  aside  a 
preference  or  a  fraudulent  conveyance  made  within  the  four  months  prior 
to  bankruptcy,  or  'any  transfer  by  the  bankrupt,  which  any  creditor  of  such 
bankrupt  might  have  avoided,  and  to  recover  the  property  so  transferred  or  its 
value.  "  To  recover  property  "  undoubtedly  includes  a  suit,  the  real  purpose 
of  which  is  to  annul  an  incumbrance,  other  than  through  legal  .proceedings.^^* 
Thus,  practically  all  suits  to  set  aside  preferences  or  fraudulent  transfers,^" 


110.  Viquesney  v.  Allen  (0.  C.  A.,  4tli 
Cir.),  12  Am.  B.  R.  402,  131  Fed.  21,  in 
which  the  court  says:  "The  original  act, 
§  23-a,  relates  only  to  controversies  between 
the  trustee  in  bankruptcy  and  adverse  claim- 
ajits  to  property  acquired  or  claimed  by  the 
trustee.  So  also  §  23-b  relates  only  to  suits 
brought  by  trustees  in  bankruptcy,  and  the 
amendments,  if  applicable  here,  likewise  only 
apply  to  suits  by  trustees  in  bankruptcy." 

111.  In  re  Teschmacher  &  Mrazay  (D.  C, 
Pa.),  11  Am.  B.  E.  547,  127  Fed.  728. 

112.  Frost  V.  Latham  &  Co.  (D.  C,  Ala.), 
25  Am.  B.  R.  313,  181  Fed.  866;  Lovell  v. 
Latham  &  Co.  (D.  G,  Ala.),  32  Am.  B.  R. 
191,  211  Fed.  374;  Viquesney  v.  Allen  (C.  C. 
A.,  4th  Cir.),  12  Am.  B.  R.  402,  131  Fed.  21. 
The  restrictive  effect  of  this  subsection  has 
no  application  to  the  right  of  a  receive;:  to 
maintain  or  defend  his  possession  of  goods 
seized  as  those  of  the  bankrupt.  In  re  Lip- 
man  (D.  C,  N".  J.),  29  Am.  B.  R.  139,  201 
Fed.  169.  See  also  discussion  under  §  60, 
"  Recovery  of  preference,"  post. 

In  an  ancillary  suit  by  a  trustee  in  bank- 
ruptcy to  set  aside  an,  alleged  preferential 
transfer  of  property  by  the  bankrupt,  other 
claimants  will  not  Be  .allowed  to  intervene, 
but  must  proceed  in  the  court  of  original 
jurisdiction.  Knauth,  Nachod  &  Kuhne  v. 
Latham  &  Co.  (C.  C.  A.,  5th  Cir.),  33  Am. 
B.  R.  631,  219  Fed.  721. 

113.  Belding-Hall  Mfg.  Co.  v.  Mercer  & 
Ferdon  Lumber  Co.  (C.  C.  A.,  6th  Cir.),  23 
Am.  B.  R.  595,  175  Fed.  335. 

114.  Guarantee  Title  &  Trust  Co.  v.  Pearl- 
man  (I>.  C,  Pa.),  16  Am.  B.  R.  461,  144 
Fed.  550;  In  re  S'chrom  (D.  C,  Iowa),  3 
Am.  B.  R.  352,  9Y  Fed.  760. 

Right  of  creditors  to^sue.— A  trustee  in 
bankruptcy  represents  all  persons  interested 
in  the  estate  of  the  bankrupt.     He  is  the 


representative  of  the  creditors  of  the  bank- 
rupt, and  if  he  in  any  given  case  would  have 
a  right  as  theif  representative  to  institute  a 
suit  to  set  aside  a;  fraudulent  or  preferential 
transfer,  it  seems  to  follow  as  a  necessary 
consequence  that  such  creditors  are  entitled 
to  do  so  also,  in  the  absence  of  a  trus- 
tee, and  to  maintain  the  same  until  such 
trustee  shall  have  been  chosen  when  he  would 
be  entitled  to  become  a  party  plaifitiff  in  the 
suit.  In  re  Frost  v.  Latham  &  Co.  (D.  C, 
Ala.),  25  Am.  B.  R.  313,  181  Fed.  866. 

115.  Frost  V.  Latham  &  Co.  (D.  C,  Ala.), 
25  Am.  B.  R.  313,  181  Fed.  866;  Booneville 
National  Bank  v.  Blakey  (C.  C.  A.,  7th  Cir.), 
e.  Am.  B.  R.  13,  107  Fed.  891 ;  Beach  v. 
Macon  Grocery  Co.,  (C.  C.  A.,  5th  dr.),  8 
8  Am.  B.  R.  751,  116  Fed.  143.  Contra:  In 
re  Fixen  &Co.  (D.  C,  Oal.),  2  Am.  B.  R. 
822,  96  Fed.  748;  In  re  McClellum  (D.  C, 
Pa.),  7  Am.  B.  R.  596,  113  Fed.  3'93.  See 
discussion  under  §  2  (3 ) ,  Powers  of  receivers, 
ante. 

116.  As  indicating  this,  note  the  use  of  the 
word  "  incumbrance "  in  §  67-e.  And  com- 
pare Chapman  v.  Brewer,  114  U.  S.  158,  29 
L.  Bd.  83.  For  an  interesting  case  where 
jurisdiction  was  declined  see  Real  Estate 
Trust  Co.  V.  Thompson  (D.  O.,  Pa.),  7  Am. 
B.  R.  520,  i;i2  Fed.  945, 

117.  See  Gregory  v.  Atkinson  (D.  C,  Mo.), 
11  Am.  B.  R.  495,  127  Fed.  183;  Lynch  v. 
Bronson  (D.  C,  Conn,),  20  Am,  B,  R,  409, 
160  Fed.  139,  holding  that,  where  an  insol- 
vent within  the  four  months'  period  pur- 
chased merchandise  pn  credit  and,  with  in- 
tent to  defraud  the  seller,  transferred  the 
same  for  an  inadequate  price,  the  trustee  of 
the  insolvent  buyer  may  recover  the  value  of 
the  property, 

_  As  depending  on  amount  involved  or 
citizenship. —  If  a  cause  of  action  is  stated 
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and  to  avoid  liens  other  than  those  through  legal  proceedings,  may  be  laid 
in  the  district  court;  with,  it  is  thought,  in  most  instances,  a  refei-ence  by 
consent 'to  one  of  the  referees  in  bankruptcy,  as  special  master,  to  hear  and 
report  on  the  facts  as  special  maBter.  "Where  the  litigants  are  at  a  distance 
from  the  stated  sittings  of  the  disti-ict  court,  resort  may  still  be  had  to  the 
then,  more  accessible  State  tribunals.  In  whichever  court  the  suit  is  laid,  it 
at  once  becomes  subject  to  the  rules  and  practice  there  followed.  It  has  been 
held  that  a  district  court  may  not  entertain  a  plenary  suit  in  equity  to  annul 
a  cancellation  of  a  mortgage,  made  by  the  bankrupt  to  himself  as  executor 
under  a  will,  brought  by  beneficiaries,  where  the  general  creditors  of  the  bank- 
rupt have  no  interest."*  Where  neither  of  the  parties  was  a  party  to  the 
bankruptcy  proceeding,  this  section  confers  no  jurisdiction.^^*  If  the  property 
in  controversy  is  not  a  part  of  the  bankrupt  estate  and  may  not  be  distributed 
in  the  proceeding,  the  controversy  cannot  be  determined  therein.^^"  Irrespec- 
tive of  the  amendment  of  1903,  a  district  court  has  jurisdiction  to  determine 
in  a  plenary  suit,  the  rights  of  parties  in  respect  to  property  which  has  been 
surrendered  by  a  receiver  without  authority.^^  Where  property  has  passed 
into  the  actual  or  constructive  possession  of  the  trustee,  it  has  been  held  that 
the  district  court  may  entertain  a  plenary  suit  brought  against  the  trustee  to 


under  the  bankruptcy  act  over  which  the 
United  States  District  Court  has  jurisdiction, 
that  jurisdiction  will  not  he  ousted  by  fail- 
ure to  plead'  or  show  that  the  amount  in- 
volved was  more  than  $3,000,  or  that  the 
residence  of  all  parties  was  within  the  same 
district.  Milkman  v.  Arthe  (D.  C,  N.  Y.), 
32  Am.  B.  R.  519,  213  Fed.  642. 

118.  Brumley  v.  Jones  (C.  C.  A.,  5th 
Cir.),  15  Am.  B.  E.  578,  141  Fed.  318,  72 
C.  C.  A.  466.  Compare  Horner^aylord  Co. 
V.  Miller  (D.  C,  W.  Va.),  17  Am.  B.  E. 
257,  147  Fed.  295.       - 

119.  Henrie  v.  Henderson  (C. .  C.  A.,  4th 
Cir.),  16  Am,  B.  E.  617,  145  Fed.  316. 

120.  Matter  of  Girard  Glazed  Kid  Co.  (2) 
(P.  C,  Pa.),  14  Am.  B.  E.  485,  136  Fed,  511. 

Recovery  of  damages  for  conspiracy.^  A 
suit  by  a  trustee  in  which  the  complaint 
states  a  cause  of  action  to  recover  damages 
for  a  conspiracy  with  the  bankrupt,  whereby 
the  bankrupt,  known  by  the  defendants  to 
.be  insolvent,  purchased  goods  on  credit  and 
turned  them  over  to  the  defendants  for  less 
than  their  value,  is  not  a  suit  to  set  aside  a 
fraudulent  transfer  within  the  provisions  of 
section  67-e,  and  the  bankruptcy  court  has  no 
jurisdiction  thereof  under  section  23-b. 
Lyjich  V.  Bxonson  (B.  C,  Conn.),  24  Am, 
B.  R.  513,  177  Fed.  605. 

Recovery  of  property  held  under  secret 
trust. — ^The  bankruptcy .  court  has  no  juris- 
diction of  an  action  by  a;  trustee  in  bank- 
ruptcy, wherein  no  question  of  preference  is 
involved,  to  recover  real  property  which  has 
never  been  in  the  possession  of  bankrupt  or 
the  trustee,  but  which  is  alleged  to  be  held 
by  bankrupt's  wife,  who  received  title  thereto 
long  prior  to  the  four  months'  period,  as 
trustee,  in  secret  trust  for  the  bankrupt,  the 
record  title  being  in  her  but  the  real  owner- 
ship of  the  property  being  in  bankrupt,  since 


in  such  case,  no  "transfer"  of  the  property 
is  shown.  Newcomb  v.  Biwer  (D.  C,  S. 
Dak.),  29  Am.  B.  E.  15,  199  Fed.  529. 

Property  held  in  trust  for  wife. — ^Although 
a  transfer  by  some  third  person  for  the  bene- 
fit of  the  bankrupt  cannot  be  avoided  by  a 
creditor  under  section  70-e  of  the  Bankruptcy 
Act,  still  when  it  is  alleged  in  a  suit  by  the 
trustee  that  money  of  the  Ijankrupt  was  by 
ageement  used  by  his  brother  in  creating  a 
trust  for  his  wife,  and  that  the  entire  trans- 
action was  an  attempt  to  conceal  the  money 
of  the  bankrupt  by  transferring  it  in  the 
form'  of  stocljL,  relief  may  be  granted  if  the 
facts  are  substantiated.  Millmian  v.  Arthe 
(D.  C,  N.  y.)-,  32  Am.  B.  E.  519,  213  Fed. 
642. 

.'Property  not  belonging  to  bankrufit  es- 
tate.:^ The  bankruptcy  court  has  no  juris- 
diction of  a  suit  by  the  trustee  in  bankruptcy 
of  a  contractor,  under  an  agreement  to  con- 
struct a  building  for  a  nonresident  owner  at 
the  date  of  the  bankruptcy,  against  the  owner 
and  nonresident-  subcontractors  to  determine 
the  validity  of  orders  given  by  the  bankrupt 
to  the  subcontractors  or  the  owner.  This 
because  the  court  is  not  in  possession  of  the 
res.  Under  such  circumstances  the  court  has 
no  jurisdiction  of  resident  claim'ants  holding 
no  property  belonging  to  the  bankrupt  es- 
tate. Matter  of  Smith  Construction  Co.  (D. 
C.,  Ga.),  35  Am.  B.  E.  227,  224  Fed.  228. 

121.  Whitney  v.  Wenman,  198  U.  S.  539, 
14  Am.  B.  E.  45,  49  L.  Ed.  1157.  In  which 
it  appeared  that  a  temporary  receiver  in 
bankruptcy  had  turned  over  to  third  parties 
warehouse  receipts  belonging  to  the  bank- 
rupt, and  it  was  held  that  such  surrender 
bemg  unauthorized  suit  might  be  brought  by 
the  trustee  in  a  district  court  to  recover  such 
property. 
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determine  the  validity  of  liens  claimed  against  such,  property,^^^  but  in  both 
instances  jurisdiction  exists  under  §  2  (7)  of  the,  act  which  vests  district  court 
with  original  jurisdiction  to  determine  controversies  with  relation  to  estates 
of  bankrupts,  rather  than  under  subsection  6  of  §  23.^^  A  suitj  either  at  law 
or  in  equity,  may  be  brought  in  the  district  court  to  recover  a  voidable  prefer- 
ence;^** it  will  become  important  in  determining  the  question  of  jurisdiction 
to  ascertain  whether  the  transfer  was  in  fact  preferential,  and  the  cases  cited 
under  §  60-a-b  will  be  helpful.  Where  property  in  the  possession  of  the 
adverse  claimant  was  sold  to  him,  title  thereto  may  not  be  tried  in  a  suit 
brought  by  the  trustee  in  the  district  court.-'^^  A  plenary  suit  by  the  trustee 
of  a  bankrupt  corporation  to  recover  unpaid  subscriptions  is  not  for  the 
reeovery  of  property  under  this  subsection  and  may  not  be  brought  in  a  court 
of  bankruptcy  without  the  consent  of  the  proposed  defendants."^*®  Suits 
against  wrongdoers,  who  have  wr^gfuUy  approprig.ted  or  misapplied  funds 
belonging  to  the  bankrupt  estate,  without  the  consent  of  the  bankrupt  do  not 
fall  within  the  meaning  of  the  subsection  as  amended, ^*^  nor  do  suits  for  the 
recovery  of  ordinary  contract  debts. -^^^  The  performance  by  a  third  person 
of  a  contract  with  the  bankrupt:  cannot  be  enforced  in  summary  proceedings.^** 
f.  Summary  jurisdiction. — (1)  In  general.—  The  amendments  have  not, 
it  is  thought,  changed  the  effect  of  present  precedents  against  the  exercise  of 
jurisdiction  summarily.  If  the  party  proceeded  against  is  "  an  adverse 
claimant,"  in  the  broad  sense  of  the  words,  he  should  not,  under  the  present 
law,  be  asked  to  -respond  to  a  petition,  order  to  show  cause,  or  motion,  any 
more  than  he  was  under  the  law  of  1867,  as  it  was  interpreted  in  Eyster  v. 

Graff; ^^    If  the  party  is  in  possession  of  the  property  adversely-  claimed  by 

J"  •        '       '     ' 

122.  Goodnough  (Meroanitile  &  Stock  Co.  v.  and  is,  therefore,  no|;  within  sections  23-b 
Galloway  (D.  C,  Or.),  19  Am.  B.  R.  244,  and  70:6  of  the  Bankruptcy  Act.  Park  v. 
156  Fed.  504.  Cameron  &  Bolton,  237  U.  S.  616,  34  Am.  B. 

123.  See  cases   cited  under   §   2(7),   orate.  E.  849,  59  L.  Ed.  1147. 

124.  Bowman  v.  Alpha  Farms  (D.  C,  N.  128.  Bush  v.  Elliott,  202  U.  S.  477,  15  Am. 
Y.),  18  Am.  B.  E.  700^  153  Fed.  380;  Parker  B.  R.  565,  50  L.  Ed.  1114;  Hinds  v.  Moore 
V.  Black  (D.  C,  N.  Y.),  16  Am.  B.  R.  202,  (C.  C.  A.,  6th  Cir.),  14  Am.  B.  E.  1,  134 
143  Fed.  560;  Parker  v.  Sherman  (C.  C.  A.,  Fed'.. 221;  Matter  of  Ballou  (D.  C,  Ky.),  33 
2d  Oir.).,  32  Am.  B.  R.  393,  212  Fed.  917.  Am.B.R.  21,  215  Fed.  810. 

125.  In  re  Flynn  (D.  C,  N.  Car.),  11  Am.  129.  Matter  of  Ballou  (D.  C,  Ky.),  33 
B.  R.  31^,  126  Fed.  422..  .  Am.  B.  R.  21,  215  Fed.  810,  holding  that  a 

126.  In  re  Hutchinson  &  Wilmoth  (C.  C.  referee  in  bankruptcy  has  no  jurisdiction  of 
A.,  6th  Cir.),  19  Am.  B.  R.  313,  158  Fed.  a  summary  proceeding  to  compel  the  issu- 
74,  holding  that  a  suit  for  the  .recovery .  of  ance  of  stock  by  a  corporation  to  a  trustee  in 
unpaid  stock  subscriptions  is  not  a  suit  for  bankruptcy  under  an  agreement  by  the  pro-  • 
tjie  recovery  of  property  under  §  60-b,  §  67-c,  meters  ^  of  the  corporation  to  issue .  stock  to 
or  §  70-e..   Compare  Skillin  y.  Magnus  (D.  C,  the  bankrupt  in  payment  of  services, 

BT.  Y.),   19  Am.  B.  R.   397,   162  Fed.   689;  130.  91  U.  S.  521,  23  L.  Ed.  403.    Compare 

Thrall  v.  Union  Made  Tobacco  Co.,  22  Am.  Burbank  v.  Bigelow,  92  U.  S.  179,  23  L.  Ed. 

B.   R.   287,   54   Ohio  Law  Bull,   732;    In   re  542;  Smith  v.  Mason,  81  U.  S.  4l9,  Marshall 

Eureka  Furniture  Co.   (D.  C,  Pa.),  22  Am.  v.  Knox,  83  U.  S.  551,  21  L.  Ed.  481;  also  In 

3.  R.  395,  170  Fed.  485.  re  Rockwood    (D.  ,C.,  Iowa),   1   Am.   B.   R. 

127.  Recovery  of  funds  virithdrawn  by  272,  91  Fed.  363;  In  re  Kelly  (D.  C,  Tenn.), 
officers  of  bankrupt  corporatiom. —  Where  the  1  Am.  B.  R.  306,  91  Fed.  504;  In  re  Franks 
bill  in  a  suit  by  a  trustee  in  bankruptcy  (D.  C.,  Ala.),  2  Am.  B.  R..634,  95  Fed.  635; 
against  the  directors  of  the  bankrupt  to  re-  In  re  Baudouine  (C.  0.  A.,  2d  Cir.),  3  Am. 
cover  funds  formerly  belonging  to  the  bank-  B.  R.  651,  101  Fed.  547;  In  re  Cohn  (D.  C, 
rupt,  imports  not  that"  the  bankrupt  cprpo-  N.  Y.),  3  Am.  B.  R.  421,  98  Fed.  75;  Matter 
ration  has  done  anything,  but  that  certain  of  Lummus  (D.  C,  Ga. ),  32  Am.  B.  R.  740, 
of  its  oflScers,  by  false  pretenses,  have  with-  214  Fed.  891.  When  the  claimant  also  is  a 
drawn  its  funds,  the  suit  is  not  to  avoid  a  bankrupt,  summary  jurisdiction  exists;  In 
transfer  by  the  bankrupt  of  its  property,  re  Rosenberg  (p.  C",  Pa.),  8  Am.  B.  R. 
but  a  suit  against  wrongdoers,  who  have  ap-  624,  116  Fed.  402.  See  also  cases  decided 
propriated  it  without  the  bankrupt's  assent,  by  the  Supreme  Court  under  the  present  law 
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the  bankrupt  or  his  trustee  he  cannot  be  deprived  of  the  right  to  litigate 
the  disputed  right  to  possession  or  ownership  in  a  plenary  suit  brought  ifeither 
in  a  district  court  or  the  proper  State  court. ^^^  An  undisputed  debt  due  the 
bankrupt  cannot  be  collected  by  a  summary  proceeding.  It  can  only  be 
collected  by  an  independent  suit  brought  by  the  trustee  against  the  debtor  in 
a  court  of  competent  jurisdiction.^^^  A  claimant  may  not  be  directed  sum- 
marily to  surrender  property  in  his  possession  to  the  trustee,  upon  the  mere 
allegation  of  the  trustee  that  the  claimant's  interest  is  not  in  good  faith,  and 
that  he  intends  to  attack  the  claim  on  the  ground  that  it  is  fraudulent. ^^ 
Where  the  claimant  has  submitted  to  the  jurisdiction  of  the  court,  he  cannot 
complain  of  the  summary  disposition  of  his  claim. ^^* 

(2)  Investigation  as  to  nature  of  claim. —  If  it  is  ascertained  upon 
investigation  that  the  claim  is  adverse,  the  court  will  refuse  to  issue  a  sum- 
mary order  against  third  persons,  requiring  them  to  turn  over  property  alleged 
to  have  been  transferred  by  the  bankrupt  after  adjudication.^'*     The  referee 


referred  to  in  the  next  paragraph.  The  case 
of  In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  K. 
285,  115  Fed.  906,  is  a  valuaible  addition  to 
the  discussion  and  points  out  clearly  when 
summary  jurisdiction  should  he  assumed  and 
when  not. 

131.  In  re  Knickerhocker  (D.  C,  N.  Y.), 
10  Am.  B.  E.  381,  121  Fed.  1004;  In  re 
Rochford^  (C.  C.  A.,  8th  Cir.),  10  Am.  B.  K. 
608,  124  Fed.  182;  Matter  of  Andre  (C.  C. 
A.,  2d  Cir.),  13  Am.  B.  R.  132,  58  C.  C.  A. 
374,  135  Fed.  736;  Matter  of  Lummus  (D.  C, 
Ga.),  32  Am.  B.  E.  740,  214  Fed. -891;  Matter 
of  Kramer  &  Muchnick  (D.  C,  Pa.),  33  Am. 
B.  E.  223,  218  Fed.  138;  Matter  of  McCrum 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  604,  214 
Fed.  207. 

■If  a  person  claims  property  in  his  posses- 
sion, in  good  faith,  the  referee  cannot  by 
summary  order  direct  that  it  be  surrendered 
to  the  bankrupt's  trustee.  In  re  Walsh  Bros. 
(D.  C,  Iowa),  21  Am.  B.  R.  14,  163  Fed. 
352. 

The  legitimate  object  of  summary  proceed- 
ings by  a  trustee  in  bankruptcy  is  accom- 
plished when  it  appears  that  the  property 
sought  to  be  recovered  is  in  the  possession 
of  a  third  person  and  held  under  an  adverse 
claim,  which  existed  at  the  time  the  petition 
in  bankruptcy  was  filed,  and  which,  is  sup- 
ported by  uncontradicted  testimony,  would 
sustain  a  judgment  in  favor  of  the  claimant 
—  even  though  the  .claim  might  in  the  end 
prove  to  be  fraudulent  and  voidable;  but  a 
merely  frivolous  claim,  such  as  that  of  an 
agent  or  bailee  holding  in  the  interest  of  the 
bankrupt,  will  not  he  allowed  to  defeat  sum- 
mary process.  Courtney  v.  Shea  (C.  C.  A., 
6th  Cir.),  34  Am.  B.  R.  753,  225  Fed.  358. 

Evidence  of  ownership. —  Where  by  the  un- 
contradicted testimony  a  motor  truck  claimed 
by  the  wife  of  a  bankrupt  is  in  a  garage  in 
her  name,  she  is  entitled  to  retain  such 
possession  until  it  is  determined  in  a  plenary 
action  that  she  is  not  entitled  thereto.  Her 
claim  is  not  merely  colorable.  Matter  of 
Markel  (D.  C,  Col.),  35  Am.  B.  R.  318,  228 
Fed.  926. 


13)8.  Matter  of  Ballou  (D.  C,  Ky.),  33  Am. 

B.  R.  21,  215  Fed.  810. 

133. 'Claim  alleged  to  be  fraudulent. —  In 
the  case'  of  In  re  Tarbox  (D.  C,  Mass.),  26 
Am.  B.  R.  432,  185  Fed.  985,  the  court  said: 
"The  referee  has  jurisdiction  under  a  sum- 
mary petition  to  inquire  and  decide  whether 
or  not  the  claim  under  which  property  is 
held  adversely  to  the  trustee  is  merely  color- 
able. But  unless  he  can  find  it  merely  color- 
able he  has  no  jurisdiction  to  proceed  fur- 
ther. He  cannot  hear  and)  determine  its 
merits  under  a  summary  petition,  if  there  is 
a  real  cpntroversy  as  to  the  merits.  Plainly 
the  trustee  cannot  enlarge  the  referee's  juris- 
diction merely  by  alleging  that  the  claim 
under  which  the  property  is  held  has  no 
merits  or  is  fraudulent,  or  by  calling  it 
"  merely  colorable "  when  no  other  reasons 
appear  for  so  describing  it  than  its  alleged 
want  of  merit  or  its  fraudulent  character." 

In  the  case  of  In  re  Franklin  Suit  &  Skirt 
Co.  (D.  C,  Pa.),  28  Am.  B.  R.  278,  197  Fed. 
691,  the  court  said:  "If  as  the  result  of 
such  an  inquiry,  it  should  appear  that  the 
goods  in  question  are  held  under  a  real  ad- 
verse title,  even  if  such  title  be  founded  upon 
what  may  seem  to  be  a  fraud,  it  would,  no 
doubt,  be  necessary  to.  fight  that  controversy 
out  in  a  plenary  suit ;  but  if  there  should  be 
no  real  claim  of  title,  either  fraudulent  or 
bona  fide,  and  if  the  goods  should  be  merely 
heldhy  a  person  who  is  the  bankrupt  him- 
self in  disguise,  the  court  would  unquestion- 
ably have  power  to  take  the  goods  into  its 
own  custody  as  the  property  of  the  bank- 
rupt, and  proceed  to  administer  them  ac- 
cording to  law." 

134.  Matter  of  Traunstein  v.  White,    (D. 

C,  Mass.),  34  Am.  B.  R.  482,  225  Fed.  317. 

135.  In  re  Hayden  (D.  C,  Mass.);  22  Am. 
B.  R.  764,  172  Fed.  622;  Matter  of  Lummus 
(D.  C,  Ga.),  32  Am.  B.  R.  740,  214  Fed. 
891.  As  to  inquiry  into,  basis  of  adverse 
claim'  see  discussion  under  "Inquiry  as  to 
basis  of  claim." 
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maj  pursue  the  investigation  and  for  such  purpose  may  cite  the  creditor  to 
show  cause,  but  if  the  creditor  asserts  a  claim  which  is  substantial,  and  objects 
to'  the  jurisdiction  of  the  court,  the  trustee  should  be  directed  to  recover  by 
plenary  suit.^*®.  As  a  matter  of  right,  the  claimant  should  have  his  day  in 
court  in  the  regular  way,  i.  e.,  by  pleadings,  trial,  and  judgment.  On  the 
other  hand,  if  his  claim  is  not  strictly  adverse,  summary  process  is  permissible, 
even  that  of  contempt. ■^^ 

(3)  Effect  of  amendment  of  1903. —  The  act  of  1903  having  made 
Bardes  v.  Bank  no  longer  the  law,  it  has  been  suggested  that  resort  may  now 
be  had  to  summary  remedies  in  many  cases  where  it  was  denied  before. ■'■^ 
But  the  only  change  accomplished  by  the  amendment  is  to  give  jurisdiction 
of  suits  at  law  and  in  equity  to  recover  property  to  the  district  courts,  as  well 
as  to  the  courts  of  the  State., 

(4)  Jtteisdiction  as  dependent  upon  possession. — (I)  General  rule. — 
The  power  of  the  district  court  to  proceed  summarily  will  depend  largely 
upon  whether  the  subject-matter  is  in  its  possession,  either  actually  or  con- 
structively ;  where  such  possession  is  shown  the  court  may  proceed  summarily 
to  determine  controversies  in  respect  to  the  property,  a,nd  the  extent  and 
character  of  liens  thereon  or  rights  therein.-'^®     Once  acquiring  possession,  the 


136.  Matter  of  Vallozza  (D.  C,  K  J.), 
34  Am.  B.  R.  409,  225  Fed.  334,  citing  text. 

137.  In  re  Davis  (D.  C,  Tex.),  9  Am.  B. 
E.  670,  119  "Fed.  950. 

138.  Lawrence  v.  Lowrie  (D.  C,  Pa.),  13 
Am.  B.  E.  297,  133  Fed.  995. 

139.  Whitney  v.  Wemnau,  198  U.  S.  553, 
14  Am.  B.  E.  45,  49,  49  L.  Ed.  1161 ;  First 
Nat.  Bank  of  Chicago  v.  Chicago  Title  & 
Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102, 
49  L.  Ed.  lOSl,  where  the  court  states  that 
the  rule  in  force  under  the  act  of  1867  that 
the  bankruptcy  court  was  without  jurisdic- 
tion to  determine  adverse  claims  in  property 
not  in  possession  of  the  assignee  in  bank- 
ruptcy by  summary  proceedings,  whether 
absolute  title  or  only  a  lien  -was  asserted,  is 
equally  applicable  under  the  present  law; 
(yDell  V.  Boyden  (C.  C.  A.,  6th  Cir.),  17  Am. 
B.  R.  751,  756,  150  Fed.  731;  In  re  Bau- 
douine  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  E.  651, 
101  Fed.  574;  In  re  Lemmon  &  Gale  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  291,  112  Fed.  296; 
Cleminshaw  T.  International  Shirt  &  Collar 
Co.  (D.  C,  2Sr.  Y.),  21  Am-.  B.  R.  616,  165 
Fed.  797;  Galbraith'v.  Grocery  Co.  (C.  C. 
A.,  8th  Cir.),  32  Am.  B.  R.  752,  216  Fed. 
842. 

The  possession  af  the  res  draws  to  the 
court  jurisdiction  of  all  questions  in  respect 
to  title  or  lien.  In  re  McMahon  (C.  C.  A., 
6th  Cir.),  17  Am.  B.  E.  530,  147  Fed.  684. 
Where  the  property  is  in  possession  of  the 
trustee,  the  bankruptcy  court  may,  upon 
notice  to  claimants,  determine  the  conflict- 
ing claims  of  the  parties  interested  in  the 
property.  In  re  Noel  (D.  C,  Md.),  14  Am. 
B.  R.  715,  137  Fed,  694.  The  bare,  posses- 
sion of  the  property  by  the  court  through 
its  oflSeers,  is  sufficient  to  give  the  court 
juriadictibn  to  determine  to  whom  the  •prop-- 
erty  belongs.     In   re   Leeds  Woolen   Mills 


(D.  C,  Tenn.),  12  Am.  B.  R.  136,  129  Fed. 
922.  The  summary  jurisdiction  of  the  bank- 
ruptcy court  can  be  suataiued  only  when  said 
court,  through  the  acts  of  its  officers,  such 
as  referees,  receivers,  or  trustees,  has  taken 
possesaion  of  the  res  as  the  property  of  the 
bankrupt.  Matter  of  Schmiek  Handle  & 
Lumber  Co.  (D.  C,  Me.),  37  Am.  B>  R.  494, 
233  Fed.  456. 

Summary  proceedings  in  respect  to  prop- 
erty in  possession  of  trustee. —  In  the  case  of 
In  re  Eathman  (0.  0.  A.,  8th  Cir.),  25  Am. 
B.  R.  246,  183  Fed.  913,  the  court  said: 
"  The  bankruptcy  court  has  jurisdiction  to 
draw  to  itself,  and  to  determine  by  summary 
proceedings  after  reasonable,  notice  to  claim- 
ants, the  merits  of  controversies  between  the 
trustee  and  such  claimants  over  liens  upon 
and  the  title  to  property  claimed  by  the 
trustee  as  that  of  the  bankrupt  which  has 
been  lawfully  reduced  to  the  actual  posses- 
sion of  the  trustee  or  of  some  other  officer 
of  the  bankruptcy  court  as  the  property  of 
the  bankrupt."  Citing  Murphy  v.  John  Hoff- 
man Company,  211  U.  S.  562,  569,  570,  21 
Am.  B.  R.  487,  29  Sup.  Ct.  154,  53  L.  Ed. 
327;  White  v.  Schloerb,  178  U.  S.  542,  545, 
546,  548,  4  Am.  B.  E.  178,  20  Sup.  Ct.  1007, 
44  L.  Ed'.  1183;  In  re  Epstein  (C.  C.  A.,  Sth 
Cir.),  19  Am.  B.  R.  89,  156  Fed.  42,  84  C.  C. 

A.  208,  17  L.  R.  A.  (N.  S.)  466;  Thomas  v. 
Woods  (C.  C.  A.,  Sth  Cir.),  23  Am.  B.  E. 
1312,  173  Fed.  5«5,  587,  590,  97  C.  C.  A.  535, 
537,  540,  26  L.  E.  A.  (N.'S.)  1180;  Mound 
Mines  Company  v,  Hawthorne  (C.  G.  A., 
8th  Cir.),  23  Am.  B.  R.  242,  173  Fed.  882, 
886,  97  C.  C.  A,  394,  398;  Goodnough  Mer- 
cantile &  Stock  'Co.  V.  Galloway  (D'.  C, 
Ore.),  19  Am.  B.  R.  244,  156  Fed.  504,  509; 
In  re  McMahon   (C.  C.  A.,  6th  Cir.),  17  Am. 

B.  R.  530,  77  C.  C.  A.  668,  669,  671,  147  Fed. 
684,    685,   «87;    Whitney   v.    Wenman,    198 
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jurisdiction  to  determine  by  plenary  suit  or  summary  prooeedingB  all  con- 
flicting claims  will  remain  in  the  court,  and  there  can  be  no  interference 
with  such  possession  upon  the  part  of  any  other  court,  except  by  way  of  review 
or  appeal.""  /Summary  jurisdiction  may  not  be  exercised  to  determine  adverse 
claims  to  property  not  in  the  possession  of  the  trustee,  whether  the  adverse 
claimant  asserts  absolute  title  or  merely  a  lien."^    It  has  been  held  that  where 


U.  S.  539,  549,  553,  14  Am.  B.  B.  45,  25 
Sup.  Ct.  778,  49  L.  Ed.  1157. 

Cases  where  summary  jurisdiction  may  be 
exercised.—  The  district  court  sitting  in 
bankruptcy  has  jurisdiction  to  draw  to  it- 
self and  to  determine  by  summary  proceed- 
ings after  reasonable  notice  to  the  claimants, 
all  controvejjsiesi  between  the  trustee  and  ad- 
verse claimants  over  liens  upon,  and  the  title 
and  possession  of  ( 1 )  property  in  the  posses- 
sion of  the  bankrupt  when  the  petition  in 
bankruptcy  is  filed,  (2)  property  held  by 
third  parties  for  him,  (3)  property  lawfully 
seized  by  thq  marshal  as  the  bankrupt's 
under  clause  3  of  section  2  of  the  bankruptcy 
law,  and  (4)  property  claimed  by  the  trustee 
which  has  been  lawfully  reduced  to  actual 
possession  by  the  ofiScers  of  the  court.  Dar- 
rough  V.  First  National  Bank  of  Claremore 
(Okl.  Sup.  Ct.),  37  Am.  B.  R.  75,  156  Pac 
191. 

140.  Matter  of  Barker  Piano  Co.-  (C.  C. 
A.,  2d  Cir.),  37  Am.  B.  R.  271,  233  Fed. 
522;  Williams  v.  Noyes  &  Noitter  Mfg.  Co. 
(Sup.  Ct.,  Me.),  112  Me.  408;  33  Am.  B.  R. 
865,  92  Atl.  482;  Meek  v.  EggeEman  (Okl. 
Sup.  Ct.),  36  Am.  B.  R.  488,  ■  155  Pac. 
522;  Matter  of  Ballou  (D.  C,  Ky.), 
33  Am.  B.  R.  21,  215  Fed.  810 ;  Mound  Mines 
Co.  V,  Hawthorne  (C.  C.  A.,  8th  Cir.  )y  23 
Am.  B.  R.  242,  173  Fed.  882;  In  re 
Schermerhorn    (C.  C.  A.,  8th  Cir.),   16  Am. 

B.  R.  507,  145  Fed.  341;   In  re  Moody   (D. 

C,  Iowa),  12  Am.  B.  R.  718,  724,  131' Fed. 
525;  In  re  Rochford  (C.  C.  A.,  8th  iCir.), 
10  Am.  B.  R.  608,  124  Fed.  187 ',  Crosby  v. 
Spear,  98  Me.  542,  11  Am.  B.  R.  613;  Chaun- 
cey  V.  I>yke  Bros.  (C.  C.  A.,  8th  Cir.),  9 
Am.  B.  R.  444,  119  Fed.  1,  holding  that 
where  the  bankruptcy  court  in  the  exercise 
of  its  customary  jurisdiction  obtains  the  law- 
ful custody  of  property  to  which  liens  at- 
tach, it  has.  the  jurisdiction  to  determine 
the  relative  prioritiesi  of  conflicting  claims 
to  the  fund  realized  from  the  sale  of  the 
property;  In  re  Reynolds.  (D.  C,  Mont.),  11 
Am.  B.  R.  758,  127  Fed.  760;  In  re  Kellogg 
(■C.  C.  A.,  2d  Cir.),  10  Am.  B.  R.  7,  121 
Fed.  3i33;  In  re  MciCallum  (D.  €.,  Pa.),  7 
Am.  B.  R.  596,  113  Fed.  393;  In  re  Whitener 
(C.  C.  A.,  5th  Cir.),  5-  Am.  B.  R.  198,  105 
Fed.  180;  Keegan  v.  King  (D.  C,  Ind.),  3 
Am.  B.  R.  79,  96  Fed.  758.  See  also  cases 
cited  under  §  2(7),  ante. 

Court  acquiring  possession. —  In  the  case 
of  Murphy  v.  John  Hoffman  Co.,  211  U.  S. 
562,  21  Am.  B.  R.  487,  53  L.  Ed.  327,  affg. 
187  N.  Y.  548,  80  N.  E.  1104,  the  court  said: 
"  But  where  the  property  in  dispute  is  in 
the  actual  possesaion  of  the  court  of  bank- 


ruptcy there  comes  into  play  another  prin- 
ciple, not  peculiar  to  courts  of  bankruptcy, 
but  applicable  to  all  courts,  federal  or  state. 
Where  a  court  of  competent  jurisdiction  has 
taken  property  into  its  possession  through 
its  officers  the  property  is  thereby  with- 
drawn from  the  jurisdiction  of  all  other 
courts.  The  court  having  possession  of  the 
property,  has  an  ancillary  jurisdiction  to 
hear  and  determiile  all  questions  respeoting 
the  title,  possession  or  control  of  the  prop- 
erty. In  the  courts  of  the  United  States 
this  ancillary  jurisdiction  may  be  exercised, 
though  it  is  not  authorized  by  any  statute. 
The  jurisdiction  in  such  cases  arises  out  of 
the  possession  of  the  property  and  is  exclu- 
sive of  the  jurisdiction  of  all  other  courts, 
although  otherwise  the  controversy  would  be 
cognizable  in  them.  Accordingly, ,  where 
property  was  in  the  possession  of  the  bank- 
rupt at  the  time  of  the  appointment  of  a  re- 
ceiver, it  was  held  that  the  bankruptcy 
court  had  jurisdiction  to  determine  the  title 
to  it,  as  against  an  adverse  claimant,  and 
that  the  receiver  had  no  right  to  deliver  it 
to  him  vrithout  the  order  of  the  court."  In 
this  case  the  court  held  that  the  seizure  of 
goods  in  the  possession  of  a  receiver  ap- 
pointed in  the  bankruptcy  court  could  not 
be  interfered  with  on  a  writ  of  replevin  from 
another  court. 

Exclusive  jurisdiction.-^  Where  a  court  of 
competent  jurisdiction  has  taken  property 
into  its  possession,  ■  through  its  officers,  the 
property  is  thereby  withdrawn  from  the 
jurisdiction  of  all  other  courts.  The  court, 
having  possession  of  the  property,  has  an 
ancillary  jurisdiction  to  hear  and  determine 
all  questions  respecting  title,  possession,  or 
control  of  the  property.  The  jurisdiction  in 
such  cases  arises  out  of  the  possession  of 
the  property,  and  is  exclusive  of  the  juris- 
diction of  all  other  courts.  Wright  v.  Har- 
ris (D.  C,  Ga.),  34  Am.  B.  R.  574,  221  Ffed. 
736,  citing  Murphy  v.  John  Hoffman  Co.,  211 
U.  S.  562,  21  Am.  B.  R.  487,  53  L.  Ed.  327; 
Whitney  v.  Wenman,  198  U.  S.  553,  14  Am. 
B.  R.  45,  49  L.  Ed.  1157. 

141.  First  National  Bank  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102 
49  L.  Ed.  1051;  Morning  Telegraph  Pub.  Co. 
V.  Hutchinson  (Sup.  Ct.,  Mich.),  146  Mich. 
38,  17  Am.  B.  R.  425,  109  N.  W.  42;  Cooney 
V.  Collins  (0.  C.  A.,  9th  Cir.),  23  Am.  B. 
R.  840,  176  Fed.  189. 

Property  held  under  writ  of  replevin  prior 
to  bankruptcy. —  Where  the  sheriff,  in  an  ac- 
tion pending  in  a  State  court,  holds  prop- 
erty in  replevin  taken  by  him  prior  to  bank- 
ruptcy  proceedings  under   claim   of   owner- 
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property  in  the  possession  of  the  trustee  is  claimed  by  a  person  who  was  not 
a  party  to  the  bankruptcy  proceedings,  or  any  other  controversy  as  to  dis- 
tribution of  the  estate,  the  court  or  referee  has  no  jurisdiction  to  summarily 
determine  the  ownership  of  such  property.  The  claimant  is  at  least  entitled 
to  a  determination  of  the  claim,  in  judicial  proceedings  in  which  he  has  had 
an  opportunity  to  appear.  ^*^ 
,  (II).  Claim  of  interest  in  property  in  possession  of  court. —  Where  a  third 
person  claims  an  interest  in  property  in  the  possession  of  the  bankrupt  adjudi- 
cation and  which  thereupon  passed  into  the  possession  of  the  trustee,  the 
referee  may,  by  summary  proceedings,  require  the  claimant  to  appear  in  the 
bankruptcy  court,  and  may  adjudicate  tiie  rights  of  the  parties  in  respect  to 
such  property.^*^  This  includes  the  power  to  determine  by  any  valid  mode 
or  procedure  the  validity  of  the  lien  of  a  mortgage  ^**  or  of  a  mechanic's  lien 
on  property  which  is  in  the  possession  of  the  bankruptcy  court.  "^  When  the 
property  of  the  bankrupt,  or  the  fund  resulting  from  the  sale  thereof,  is  in 
the  custody  of  the  court's  officers,  the  court  may  summarily  determine  the  valid- 
ity of  all  subsisting. liens  thereon."* 


ship,  -the  bankruptcy  court  has  not  jurisdic- 
tion, by  summary  order,  to  compel  the  sheriff 
to  deliver  the  property  to  a  receiver  in  bank- 
ruptcy. Matter  of  Eudnick  &  Co.  (C.  C.  A., 
2d  Cir.*),  20  Am.  B.  R.  33,  160  Fed.  903. 

Possession  of  assignee  or  receiver  for 
creditors. — -The  bankruptcy  court  has  juris- 
diction, by  summary  proceeding,  to  take  from 
assignees  and  receivers  for  general  creditors 
in -insolvency  or  winding  up  .proceedings,  ap- 
pointed within  four  months  prior  to  the  fil- 
ing of  the  petitions  in  bankruptcy,  from 
oflSeers  of  courts  attaching  or  replevying 
within  that  time,  and  from  others  holding 
for  the  bankrupt,  .property  claimed  to  be- 
long to  the  bankrupt,  and  then  hy  virtue  of 
the  possession  thus  taken,  to  determine  ad- 
verse claims  to  such  property  by  a  like  sum- 
mary proceeding.  But  the  bankruptcy  court 
may  not  thus  take  possession  from  a  re- 
ceiver appointed  by  another  court,  in  a  suit 
to  enforce  a  lien  antedating  the  filing  of  the 
petition  in  bankruptcy,  or  thereby  draw  to 
itself  jurisdiction  summarily  to  determine 
the  validity  of  such  a  lien.  In  re  Rathman 
(C.  C.  A.,  Sth  Cir.),  25  Am.  B.  E.  246,  183 
Fed.  913. 

142.  Matter  of  Petronio  (0.  C.  A.,  7th 
Cir.),  34  Am.  B.  E.  470,  220  Fed.  269. 

143.  Claim  to  property  in  possession  of 
bankrupt  which  passes  to  trustee. —  In 
Mound  Mines  Co.  v.  Hawthorne  (C.  C.  A., 
8th  Cir.),  23  Am.  B.  R.  242,  173  Fed.  882, 
the  court  says:  "The  law  is  now  settled 
that  the  interest  of  a  third  party  in  prop- 
erty claimed  to  Belong  to  the  bankrupt  es- 
tate which,  at  the  time  of  the  institution  of 
the  proceedings  in  bankruptcy,  is  in  the 
possession  of  such  third  person  claiming  an 
interest  therein,  can  only  be  determined  by 
an  original  suit  brought  for  that  purpose. 
Where,  however,  property  which  is  in  the 
possession  of  a  hankrupt  at  the  time  of  the 


bankruptcy  proceedings  and  passes'  as  a  part 
of  his  estate  into  the  possession  of  the  trus- 
tee in  bankruptcy,  and  a  third  party  claims 
an  interest  therein,  the  referee  may,  by  a 
summary  proceeding,  require  such '  third 
party  to  appear  in  the  bankruptcy  court, 
present  his  claim,  and  the  referee  may  ad- 
judicate the  rights  of  the  parties  in  respect 
thereof."  In  re  Epstein  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  89,  156  Fed.  42,  in  which  it 
was  held  that  a  court  of  bankruptcy  may, 
by  summary  process,  require  those  who  as- 
sert title  to,  or  an  interest  in  property,  whieK 
has  rightfully  come  into  its  possession  and 
control  as  part  of  the  baiikrupt  estate,  to 
present  their  claims  to  that  court,  and  the 
notice  being  reasonable,  may  proceed  to  ad- 
judicate the  merits  of  such  claims.  ' 

144.  Galbraith  v.  Grocery  Co.  (C.  C;  A., 
8th  Cir.),  32  Am.  B.  E.  752,  216  Fed.  '842. 

145.  Mechanic's  lien. — ^The  bankruptcy 
court  has  jurisdiction  to  pass  upon  the 
validity  of  mechanics'  liens  on  property  of 
the  bankrupt  which  has  come  into  the  posses- 
sion of  the  court.  Matter  of  Kligerman  (D. 
C,  Pa. ) ,  33  Am;  B.  E.  .608,  219  Fed.  758. 

146.  Liens  on  fund. —  Where  a  claimant  of 
logs  also  claimed  hy  the  receiver  in  bank- 
ruptcy agrees  to  remove  and  sell  the  logs, 
advance  expenses  and  value  of  liens,  and 
after  deducting  said  amount  and  proper 
compensation  pay  the  balance  to  the  receiver 
or  their  successors,  and  also  agrees  to  sub- 
mit the  question  of  ownership,  to  the  court 
having  jurisdiction,  the  bankruptcy  court 
has  jurisdiction  of  the  fund  and  may  sum^ 
marily  determine  the  ownership.  (See  Am. 
B.  R.  Digest,  §  657.)  Matter  of  Schmiek 
Handle  &  Lumber  Co.  (D.  C,  Me.),  37  Am. 
B.  R.  494,  233  Fed.  446.  ' 

Determination  as  to  liens. — After  property 
of  a  bankrupt  which  is  in  his'  possession  at 
the  time  of  his  bankruptcy  has  come  within 


544 


Jurisdiction  of  UisriTED  States  and  State  Cottets.       [§  23-b. 


(Ill)  .  Constructive  possession. —  The  rule  which,  gives  the  bankruptcy 
court  exclusive  jupisdictiou  to  determine  claims  to  property  in  its  custody  is 
not  limited  to  actual  possession,  but  extends  to  constructive  possession  as  well, 
including  property  held  not  only  by  but  for  the  bankrupt."'^  Where  property 
is  not  capable  of  tangible  or  actual  physical  custody,  constructive  posseasioh 
will  suffice  to  confer  summary  jurisdiction  upon  the  bankruptcy  court  in 
respect  to  such  property,  as  for  instance  where  the  bankrupt  was  possessed  of 
a  seat  in  a  stock  exchange  and  according  to  the  rules  of  whichi,  proceedings 
must  be  taken  to  complete  a  transfer  thereof;  in  such  a  case  the  seat  passed 
to  the  bankruptcy  court  subject  to  the  required  transfer  and  the  court  may 
summarily  direct  the  necessary  action  to  be  taken  to  complete  the  transfer.^*® 
And  also  in  the  case  of  grain  or  other  property  stored  in  a  warehouse  or  in  the 
possession  of  a  bailee.^**  If  the  property  claimed  was  in  the  possession  of  an 
agent  of  the  bankrupt,  it  will  be  deemed  to  have  been  transferred  to  the  pos- 
session of  the  trustee  and  the  bankruptcy  court  may  exercise  suromary  jurisdic- 
tion over  it.-'®'*    And  property  in  the  hands  of  an  officer  of  a  bankrupt  corpora- 


the  jurisdiction  and  custody  of  the  bank- 
ruptcy court  by  virtue  of  the  filing  of  the 
petition  in  bankruptcy  and  his  subsequent 
adjudication,  a  creditor  holding  a  lien  or 
security  deed  cannot  thereafter  acquire  title 
to  the  property  or  the  possession  thereof  so 
as  thereby  to  become  an  adverse  claimant,  so 
that  his  rights  if  any  so  acquired  may  not 
b&  inquired  into  and  determined  'by  a  sum- 
mary proceedings  Cohen  v.  J^ixon  &  Wright 

(D.  C,  Ga.),  37  Am.  B.  R.  646. 

147.  Orinoco  Iron  Co.  v.  Metzel  (C.  C.  A., 
6th  Cir.),  36  Am.  B.  R.  247,  230  Fed.  40, 
■citing  Mueller  v.  Nugent,  184  U.  S.  1,  14, 
17,  7  Am.  B.  E.  224,  46  L.  Ed.  405;  Whitney 
V.  Wenraan,  198  U.  S.  539,  14  Am.  B.  E.  45; 
Lazarus  v.  Prentice,  234  U.  9.  268,  266,  32 
Am.  B:  R.  559;  Thomas  v.  Woodsi  (C.  C.  A., 
8th  Cir.)i,  23  Am.  B.  R.  132,  173  Fed.  585, 
590;  Clay  v.  Waters  (C.  €.  A.,  8th  Cir.),  24 
Am.  B.  R.  293,  178  Fed.  386,  392;  In  re 
Schermerhom  (C.  C.  A.,  8th  Cir.),  16  Am. 
B.  R.  507,  145  Fed.  341-2;  O'Dell  v.  Boyden 

(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  751,  150 
Fed.  731,  737. 

Constructive  possession  insufBcient. —  In 
the  case  of  In  re  Rathman  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  R.  246,  183  Fed.  913,  the 
court  said :  "  If  the  commencement  of  bank- 
ruptcy" proceedings  .without  more,  without 
any  act  of  the  J)ankruptcy  court,  or  any  of 
its  officers,  to  give  notice  to  adverse  claim- 
ants, or  to  reduce  the  property  claimed  to 
bflong  to  the  bankrupt  to  the  possession  of 
the  officers  of  that  court  as  his  property 
gives  it  constructive  possession,  and  hence  a 
legal  custody  that  enables  it  to  determine  by 
summary  proceedings  the  merits  of  adverse 
claims  to  liens  and  titles  to  such  property  in 
the  actual  possession  of  others,  then  no  case 
could  ever  arise  in  which  any  other  court 
could  have  jurisdiction  by  plenary  suit  to 
determine  the  merits  of  such  claims,  for  in 
every  case  a  bankruptcy  proceeding  is  com- 
menced and  the  only  ground  on  which  the 
jurisdiction    tp    determine    summarily    the 


merits  of  such  claims  is  sustained,  is  that 
the  bankruptcy  court's  legal  custody  of  the 
property  excludes  the  jurisdiction  of  every 
other  court  and  gives  it  the  power  to  de- 
termine summarily  all  claims  to  liens  upon, 
or  interests  in,  the  property  in  such  flustody. 
But  this  theory  flies  in  the  face  of  the  settled 
rule  repeatedly  announced  by  the  Supreme 
Court  that  the  actual  possession  by  the 
bankruptcy  court  is  the  indispensable  con- 
dition of  its  exclusive  and  of  its  summary 
jurisdiction  here." 

148.  Cltell  V.  Boyden  (C.  C.  A.,  6th 
Cir.),  17  Am.  B.  E.  751,  150  Fed.  731;  Page 
V.  Edmunds,  187  U.  S.  596,  9  Am.  B.  E.  277, 
47  L.  Ed.  318.  See  also  Sparhawk  v. 
Yerkes,  142  U.  S.  1,  35  L.  Ed.  915;  Hyde  v. 
Woods,  94  U.  S.  523,  24  L.  Ed.  264;  In  re 
Ketchum,  1  Fed.  840. 

149.  Herbert  v.  Crawford,  228  U.  S.  204, 
57  L.  Ed.  800;  Babbit  v.  Dutcher,  216  U.  S. 
102,  23  Am.  B.  E.  519,  54  L.  Ed.  402;  Matter 
of  Wegman  Piano  Co-.  (D.  C,  N.  Y.),  36 
Am.  B.  R.  210,  228  Fed.  60. 

150.  Possession  of  agent. —  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224,  46 
L.  Ed.  405,  where  it  appeared  that  the  prop- 
erty of  the  bankrupt  was  in  the  hands  of 
the  third  person  before  the  filing  of  the  peti- 
tion in  bankruptcy,  as  an  agent  of  the  bank- 
rupt, and  in  respect  to  which  he  asserted  no 
adverse  claim;  it  was  held  that  the  bank- 
ruptcy court  had  power,  by  summary  pro- 
ceeding, to  compel  the  surrender  of  the 
property  to  the  trustee. 

Where  a  third  party  does  not  admit  that 
he  is  entitled  to  the  possession  of  property 
and  makes  no  claim  to  title  thereto,  he  may 
not  object  to  the  exercise  of  summary  juris- 
diction by  a  court  of  bankruptcy  in  attempt- 
ing to  trace  into  his  hands  property  of  the 
bankrupt,  where  such  property  or  its  pro- 
ceeds are  traced  through  the  hands  of  the 
bankrupt  into  the  possession  of  the  agent. 
The  trustee  may  demand  that  the  agent  be 
compelled  to  make  good  or  account  for  the 
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tion  which  belongs  to  the  corporation  may  be  summarily  seized  l>y  an  officer 
of  the  court,  and  thereupon  comes  into  tiie  possession  of  I3ie  court  so  as  to 
authorize  the  exercise  of -summary  jurisdiction  by  the  court.^''^ 

(IV)  Unauthorized  siurrender  of  possession.—^  The  jurisdiction  to  proceed 
summarily  is  not  lost  by  the  unauthorized  surrender  of  possession  by  officers 
of  the  court  or  by 'seizure  of  the  property  by  an  adverse  claimant. -"^^^  If 
properly  of  the  battkrupt,  once  in  the  possession  of  the  court,  has  been  sold  by 
the  trustee  without  authority  the  court  may  summarily  direct  tiie  return  of 
such  proj^rty.^^* 

(V)  Possession  under  attachment  mnuUed  by  adjudication. —  Where  the 
claim  of  possession  as  against  the  trustee's  right  of  possession  is  baaed  solely 
on  an  attachment  lien  which  is  annulled  by  the  adjudication  in  bankruptcy, 
the  person  or  officer  so  in  possession  holds  as  bailee  for  the  trustee,  and  may 
be  required  to  deliver  the  property  by  summary  order  issued  from  the  bank- 
ruptcy court.''^ 

'(VI)  Property  wrongfully  retained;    fraudulent  transfers.-— li  property 
of  the  bankrupt  is  wrongfully  withheld  oT   is  fraudulently  and  illegally 


bankrupt's  property.     In  re  Fogelman    (D. 
C,  N.  Y.),  26  Am;  B.  K.  742,  188  Fed.  755. 

Officer  of  bankrupt  corporation. —  The  dis- 
trict court  has  jurisdiction  to  order  an 
officer  of.  a  bwikrupt  corporation  to  turn 
over  property  of  such  corporation,'  which  he 
holds  without  himself  making  any  adverse 
claim  to  it.  In  re  Brockton  Ideal  Shoe  Co. 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  846,  202 
Fed.  199. 

Insurance  policy  in  possession  of  .bank- 
rupt's wife. —  Where  it  appears  that  bank- 
rupt's wife  had  in  her  possession  a  policy 
of  insurance  taken  out  hy  bankrupt  on  his 
life  and  that  she  had  paid  premiums  on  said 
policy  with  money  which  she  herself  -had 
earned,  the  bankrupt  should  not  be  required 
by  summary  order  to  surrender,  such  policy, 
but  he  should  only  be  required  to  assign  to 
his  trustee  in  writing  his  rights  thereunder. 
In  re  Loveland  (C.  G.  A.,  1st  Cir.),  29  Am, 
B.  K.  560,  200  Fed.  136. 

151.  Le  Master  v.  Spencer  (C.  C.  A.,. 8th 
Cir.), '29  Am.  B.  R.  264,  203  Fed.  210,  in 
which  case  it  was  held  that  where  upon  the 
arrest  of  the  secretary,  treasurer  and  general 
manager  of  a  corporation  upon  a  criminal 
charge,  a  large  sum  of  money,  valuable, 
jewelry  and  other  property  was  found  upoii 
his  person,  and  the  marshal,  acting  under  a 
special  warrant  issued  upon  the  application 
of  creditors  petitioning  for  the  corporation's 
adjudication  in  baiiruptcy,  seized  such 
property  in  the  custody  of  the  sheriff  as 
assets  of  the  alleged  hankrupt,  the  district 
court  had  jurisdiction  to  determine  the  claim 
of  the  accused  to  such  property. 
.  152.  In  re  Schermerhorn  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  R.  507,  145.  Fed.  341.  Stee 
also  Whitney  y.  Wenman,  198  U.  S.  539,  14 
Am.  B.  R.  45,  49  L.  Ed.  1157;  Mueller  v. 
Nugent,  184  17.  S.  1,  7  Am.  B.  R.  224,  46 
li.  Ed.  405;  White  v.  Sohloerb,  178  U.  S. 
542,  4  Am.  B.  R.  178,  44  L.  Ed.  1183;  Chaun- 
cey  V.  Dyke  Bros.  (C.  C.  A.,  8th  Cir.),  9 
35 


Am.  B.  R.  444,  110  Fed;  1;  In  re  Corbett 
(D.  C,  Wis.),  5  Am.  B.  R.  224,  .104  Fed. 
872;  In  re  Rose  Shoe  Mfg.  Co.  (C.  C»A., 
2d  Cir.).,  21  Am.  B.  R.  725,  168  Fed.  39, 
holding  that  .wh^re,  under-  a  ,claim.  of  owner- 
ship, there  is  taken  from  the  possession  of 
a  receiver  property  held  by  him  as  >  part  of 
the  bankrupt's  estate,  the  court  of  bank- 
ruptcy has  jurisdiction  to  compel  its  return 
by  summary  order,  and  may  adjudicate  all 
claims  relating  thereto. 

Fraudulent  transfer,  of  assets  to  corpora- 
tion, formed  by  alleged  bankrupt^  during  the 
four  months'  period,  for  purpose  of  avoid- 
ing administratiou  in-bankruptoy  does  not 
affect  summary  jurisdiction..  Matter  of 
Berkowitz  (Ref.,  N".  J.),  22  Am.  B.  R.  227. 

153.  Matter  of  Monsarrat  (D.  C^. Hawaii), 
25  Am.  B.  R.  815. 

Unauthorized  surrender .  by  receiver. — 
Where  the  court  had  possession  of  the  prop- 
erty, and  jurisdiction- to  hear  and  determine 
the  interests  of  those  claiming  alien  thereon, 
or  ownership  thereof,  such  jurisdiction  can- 
not be  ousted  'by.  a  surrender  of  the.  prop- 
erty without  the  authority  of  the  court. 
Whitney  v.  Wenman,  198  U.  S.  539,  .553,  14 
Am.  B.  R.  45,  49  L.  Ed.  1157;  In  re  Bau- 
douin©  (0.  O.  A.,  2d  Cir.),  3  Am.  B.  R,  651, 
655,  101  Fed..  574. 

154.  Staunton  v.  Wooden  (C.  0.  A.,  9th 
Cir.),  24  Am;  B.  R.  736,  179  Jed.  61;  In 
re  Grassier  (0.  C.  A.,  9th  Cir.),  18  Am.  B. 
R.  694,  154  Fed.  478. 

Possession  of  property  attached. — An  at- 
tachment upon  property  is  discharged  by 
the  debtor's  adjudication  as  a  bankrupt. 
The  adjudication  operates  as  a  seizure  to 
the  attached  property  which  is  m»  custodia 
legis  from  that  time,  and  the  title  thereto 
passes  to  the  trustee.  The  possession  of  the 
sheriff  under  the  attachment  is  that  of  the 
bankruptcy  court.  In  re  Walsh  Bros.  (D. 
C,  la.),  20  Am.  B.  R.  472,  159  Fed.  560. 
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retained  by  a  third  party,  he- may  be  compelled  s-ummarily  to  surrender  it  to 
the  trustee.^"®  If  it  be  asserted  that  a  third  person  is  in  fraudulent  possession 
of  property  belonging  to  the  bankrupt/;  it  should  be  clearly  shown  that  such 
property  may  be  sufficiently  identified  to  enable  the  proper  officer  to  take  it 
into  his  possession.^®*  If  property  fraudulently,  transferred  by  the  bankrupt 
subsequent  ot  the  adjudication,  is  sold  or  mingled  with  the  vendee's  property 
so  as  not  to  be  capable  of  identification,  the  court  may  direct  the  vendee  to 
restore  the  value  of  the  goods, ^^'^  It  does  not  follow  that  a  bankrupt  or  a 
third  party  may  be  summarily  ordered  to  deliver  property  to  the  trustee, 
because  such  property  was  conveyed  within  the  four  months'  period,  with 
alleged  intent  to  defraud  creditors;  it  may  be  that  the  transferee  has  a  valid 
cUim  to  such  property,  notwithstanding  such  transfer;  it  should  appear  that 
the  possession  and  control  of  the  property  is  in  the  bankrupt  or  in  one  who 
holds  for  him  or  in  his  right.^^*  Even  though  the  possession  of  the  adverse 
claimant  is  merely  colorable  and  founded  upon  a  preposterous  claim,  the 
trustee  may  not  proceed  summarily,  but  the  party  claiming  possession  should 
be  heard  in  defense  of  such  possession,^"*  Property  in  the  possession  of  a  third 
person  cannot  be  recovered  summarily  on  the  mere  suspicion  raised  by  the  haste 
with  which  the  property  was  sold  and  delivered  immediately  preceding  bank- 
ruptcy.^**' 


155.  In  re  Famous  Olafching  Co.  (D.  C, 
N.  Y.),  24  Am.  B.  K.  780,  179  Fed.  1,015; 
American  Trust  Co.  of  Pittsburgh  v.  Wallis 
(C.  C.  A.,  3d  Cir.),  11  Am.  B.  R.  360,  126 
Fed.  464;  In  re  Friedman  (D.  0.,  N.  Y.), 
IS  Am.  B.  R.  712,  153  Fed.  939. 

Summary  proceedings  to  recover  goods 
held  for  bankrupt's  benefit. — The  bank- 
ruptcy court  has  jurisdiction  to  sxmmiiarjly 
determine  whether  certain  specified  goods 
are  the  property  of  an  alleged  bankrupt  and 
are  being  withheld  from  hi»  receiver  by  a 
person  who  is  merely  the  bankrupt  under 
another  name,  and  for  that  purpose  may 
issue  process  and  call  before  it  the  neces- 
sary parties  and  witnesses.  In  re  Frank- 
lin Suit  &  Skirt  Co.  (D.  C,  Pa.),  28  Am. 
B.  E.  278,  177  Fed.  591. 

Gift  of  balance  of  earnings  to  wife 
after  payment  of  family  expenses. —  In  a 
summary  proceeding  by  a  trustee  in  bank- 
ruptcy to  recover  moneys  deposited  in  bank 
and  invested  in  shares  of  stock  of  building 
associations  it  appeared  that  the  bankrupt 
had  an  agreement  with  his  wife  under  which 
he  placed  most  of  his  earnings  in  her 
possession  and  gave  her  the  balance  after 
she  paid  the  family  expenses.  Held,  that 
an  order  compelling  payment  to  the  trustee 
of  a  portion  of  the  moneys  deposited  in  the 
name  of  the  wife  should  be  affirmed.  Court- 
ney V.  Shea  (C.  C.  A.,  6th  Or.),  34  Am.  B. 
R.  753,  225  Fed.  358. 

156.  In  re  Jackier  (D.  C,  Pa.),  24  Am. 
B.  R.  790,  179  Fed.  720. 

157.  In  re  Denson  (D.  C,  Ala.),  28  Am, 
B.  R.  158,  195  Fed.  854. 

168.  In  re  Nisenson  (D.  C,  N.  J.),  24  Am. 
B.  B.  915,  182  Fed.  912. 
Coip(»^Ate  stock   issued   in    exchange   for 


property  of  bankrupt. —  Where  more  than 
four  months  prior  to  the  filing  of  a  petition 
against  him,  a  bankrupt  had  transferred  his 
property  to  a  corporation  in  exchange  for 
stock,  a  portion  of  which  was  issued  to 
others,  such  stockholders  should  not  be  pro- 
ceeded against  summarily  to  have  their  stock 
turned  over  to  the  trustee  in  bankruptcy  as 
the  property  of  the  bankrupt's  es'ate,  on  the 
theory  that  the  original  transfer  by  the 
bankrupt  of  his  property  to  the  corporation 
in  exchange  for  stock  was  fraudulent,  but 
the  issue  should  be  determined  in  a  plenary 
suit  by  the  trustee,  even  if  objection  to  the 
jurisdiction  of  the  bankruptcy  court  be 
deemed  waived  by  answering  to  the  merits, 
it-  appearing  that  various  other  transactions, 
involving  the  rights  of  an  infant,  required 
determination  in  passing  upon  the  validity 
of  the  stockholders'  claim  of  title.  In  re 
Mills  (D.  C,  JSr.  Y.),  25  Am.  B.  R.  278,  179 
Fed.  409. 

159.  Matter  of  Vyse  (D.  C,  N.  Y.),  34 
Am.  B.  R.  378,  220  Fed.  727 ;  In  re  Friedman 
(C.  C.  A.,  2d  Cir.),  20  Am.  B.  E.  37,  161 
Fed.  260;  In  re  Siegel  (D.  C.,  N.  Y.),  21 
Am.  B.  R.  154,  164  Fed.  559.  If  a  claim  of 
title  is  fairly  interposed,  then  a  plenary  suit 
is  necessary.  In  re  Bacon  (C.  C.  A.,  2d 
Cir.),  31  Am.  B.  R.  777,  210  Fed.  129. 

160.  Matter  of  Lummus  (D.  C,  Ga.),  32 
Am.  B.  R.  740,  214  Fed.  891,  in  which  the 
court  held  that  where  a  creditor  purchases 
property  from  a  bankrupt  on  the  day  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
with  the  intention  of  applying  it  on  his  ac- 
count, and  takes  possession  thereof,  he  is 
an  adverse  claimant,  and  the  bankruptcy' 
court  has  no  jurisdiction  to  summarily  de- 
termine his  rights  on  an  application  by  the 
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(VII)  What  constiftdes  possession  of  court. —  Property  is  in  possession  of 
the  court  when  an  officer  of  the  court  is  in  possession,  whether  such  officer  be 
a  trustee,  a  receiver,  or  any  other  judical  representative.^*^  The  test  of  the 
summary  jurisdiction  is  that  the  court  of  baiiruptcy,  through  the  act  of  its 
officers,  such  as  referees,  receivers  or  trustees,  has  taken  possession  of  iiie  res 
as  the  property  of  the  bankrupt.  ^*^ 

(VIII)  When  possession  takes  effect;  filing  petition  as  notice. —  Upon  the 
filing  of  a  petition  in  bankruptcy,  followed  by  adjudication,  the  property  in  the 
possession  of  the  bankrupt  of  which  he  claims  the  ownership  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy  and  becomes  subject  to  its  juris- 
diction.^** It  has  been  expressly  stated  in  a  number  of  cases  that  the  property 
of  the  bankrupt,  after  the  filing  of  the  petition  against  him  and  before  adjudi- 
cation thereon,  is  in  citstodia  hgisj  that  from  that  time  it  becomes  subject  to 
the  prehensory  power  of  the  court  and  the  bankrupt  or  his  creditors  cannot 
take  any  action  in  respect  to  it.^^  This  principle  is  based  upon  the  often- 
repeated  statement  that  the  filing  of  a  petition  is  a  caveat  to  all  the  world,  and 
is  in  fact  an  injunction  and  attachment."*  But  it  applies  only  to  parties  who 
have  no  substantial  claim  to  a  lien  upon  or  title  to  the  property  of  the  bank- 


receivers  of  the  'bankrupt  for  an  order  to 
compel  the  creditor  to  deliver  the  property 
to  them. 

161.  In  re  Franklin  Lumber  Co.  (D.  C, 
N.  J.),  17  Am.  B.  E.  443,  446,  147  Fed.  852; 
In  re  B«ida  (D.  C,  Pa.),  17  Am.  B.  E.  521, 
523,  149  Fed.  614;  Crosby  v.  Spear,  98  Me. 
542,  11  Am.  B.  E.  613,  57  Atl.  881;  Mc- 
Farland  Carriage  Co.  v.  Solanas  (I>.  C, 
La.),  6  Am.  B.  E.  221,  106  Fed.  145,  holding 
that  a  thing  is  in  custodia  legis  when  it  is 
shown  that  it  has  been  and  is  subject  to  the 
official  custody  of  a  judicial  executive  officer 
in  pursuance  of  his  execution  of  a  legal  writ. 

Where  bankrupt's  receiver  actually  ob- 
tained possession  of  goods  at  the  very  in- 
ception of  a  controversy  concerning  ^the  title 
thereto  and  they  remained  in  his  posses- 
sion and  that  of  the  trustee  until  sold  by 
order  of  the  court  and  consent  of  all  par- 
ties, since  which  time  the  trustee  held  the 
proceeds,  the  bankruptcy  court  had  juris- 
diction to  determine  the  title  to  the  goods 
in  summary  proceedings.  Salaburg  v. 
Blackford  (C.  C.  A.,  4th  Cir.),  29  Am.  B. 
E.  a20,  204  Fed.  438,  aflfg.  27  Am.  B.  E.  64, 
190  Fed.  53. 

162.  Test  of  summary  jurisdiction. —  In 
the  case  of  In  re  Eathman  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  E.  246,  183  Fed.  913,  the 
court  cited  the  cases  of  Murphy  v.  John 
Hoffman  Co.,  211  U.  S.  562,  21  Am.  B.  E. 
487,  53  L.  Ed.  327;  Whitney  v.  Wenman, 
198  U.  S.  539,  14  Am.  B.  E.  45,  49  L.  Ed. 
1157;  White  v.  Schloerb,  178  U.  S.  542,  4 
Am.  B.  E.  178,  44  L.  Ed.  1183,  and  said: 
"  It  is  the  taking  possession  of  the  prop- 
erty as  ^the  property  of  the  bankrupt,  by 
the  act  of  some  officer  of  the  bankruptcy 
court,  such  as  a  referee,  a  receiver  or  a  trus- 
tee. This  is  the  touchstone  of  its  summary 
jurisdiction,  unless  indeed  the  declaration  of 
the  Supreme  Court  in  Babbit  v.  Butcher,- ai6 


U.  S.  102,  23  Am.  B.  E.  519,  54  L.  Ed.  402, 
deprives  it  of  the  power  to  acquire  this  sum- 
mary jurisdiction  to  determine  adverse 
claims  to  liens  upon  and  titles  to  property 
of  the  bankrupt,  created  by  mortgages  and 
conveyances  made  prior  to  the  filing  of  the 
petition  in  bankruptcy,  and  even  by  acquir- 
ing possession  of  the  property." 

163.  In  re  Gutman  &  Wenk  (D.  C,  N. 
Y.),  8  Am.  B.  E.  252,  114  Fed.  1,009;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  E.  404,  137  Fed.  818;  In  re  Hobbs 
(D.  C,  W.  Va.),  16  Am.  B.  ±  544,  145 
Fed.  211;  In  re  Scherinerhorn  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  E.  507,  145  Fed.  341,  where 
the  court  said :  "  Upon  the  filing  of  a  peti- 
tion in  bankruptcy,  followed  by  an  adjjidi- 
cation,  all  property  in  the  possession  of  the 
bankrupt  of  which  he  claims  the  ownership 
passes  at  once  into  the  custody  of  the  court 
of  bankruptcy,  and  becomes  subject  to  its 
jurisdiction  to  determine,  by  plenary  action 
or  summary  proceeding,  ks  the  na;ture  of  the 
case  demands,  all  adverse  or  conflicting 
claims  thereto,  whether  of  title  or  of  lien; 
and  that  court  may,  by  the  process  of  in- 
junction, protect  its  jurisdiction  against  in- 
terference." Ite  Friece  v.  Bryant  (D.  C.? 
Ky.),  37  Am.  B.  E.  276,  232  Fed.  233. 

164.  In  re  Duncan  (D.  C,  S.  Car.),  17 
.Am.  B.  E.  283,  288,  148  Fed.  464;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  E.  404,  137  Fed.  818.  See  also  Mat- 
ter of  Leigh  (D.  C,  111.),  31  Am.  ^.  E.  379, 
208  Fed.  486;  Williams  v.  Noyes  &  Nutier 
Mfg.  Co.  (Sup.  Ct.,  Me.),  112  Me.  408,  33 
Am.  B.  E.  865,  92  Atl.  482. 

165.  Mueller  v.  Nugent,  184  TJ.  S.  1,  7 
Am.  B.  E.  224,  46  L.  Ed.  405.  This  declara- 
tion has  been  repeated  in  a  great  number  of 
cases  with  the  same  effect  and  purpose; 
these  cases  are  too  numerous  to  cite.  See 
cases  cited  in  note  under  section  18. 
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rupt;  as  against  those  who  tave  such,  claims  the  filing  of  the  petition  is  neither 
a  caveat  nor  an  attachment.  Until  the  bankruptcy  court  takes  actual  possession 
of  the  property  by.  some  act  of  one  of  its  officers,  or  makes  such  claimants 
parties  to  the  proceeding  by  some  order  or  process,  or  notice  of  the  proceeding 
comes  to  them,  iheir  liens,  titles  and  remedies  are  unaffected  thereby  and  they 
are  strangers  to  the  proceeding.^^  A  bank  may  not  "be  required  by  sunamary 
order  to  turn  over  to  the  trustee  in  bankruptcy  of  a  depositor,  the  amount 
paid  by  it  on  checks  subsequent  to  the  filing  of  a  bankruptcy  petition  against 
such  depositor,  of  which  it  had  no  actual  notice.  ^®^  The  pimciple  above 
declared  was  never  intended  to  prevent  the  consummation  of  legitimate  business 
transactions  which  were  being  conducted  at  the  time  a  petition  was  filed 
against  one  or  the  other  of  the  parties  to  such  transaction.-'*?  But  where  a 
bankrupt,  after  the  filing  of  a  petition  against  him,  but  before  the  court  had 
come  into  actual  possession  of  the  estate,  pays  a  bona  fide  debt  out  of  the 
assets,  to  a  creditor  who  had  no  notice  of  such  filing^  the  court  may  entertain 


lee.  In  re  Rathman  (C.  C.  A.,  8tli  Cir.),  , 
25  Am.  B.  E.  246,  183  Fed.  913,  citing  Jac- 
quith  V.  Rowley,  188  U.  S.  620,  625,  9  Am. 
B.  R.  525,  47  L;  Ed.  620;  York  Mfg.  Co.  v. 
Casaell,  201  U.  S.  344,  352,  15  Am.  B.  R.  633, 
50  L.  Ed.  782;  Hiscock  v.  Varick  Bank  of 
New  York,  206  U.  S.  28,  18  Am.  B.  R.  1,  51 
L.  Ed.  945. 

£fiect  of  proceedings;  lienors  not  parties. 
—  Bankruptcy  proceedings- do  not  of  them- 
selves operate  as  an  attachment  or  sequestra- 
tion in  the  sense  of  a  judgment  or  the  con- 
ferring of  a  lien,  but  there  is- a  mere  passing 
by  operation  of  law  of  the  title  of  the  bank- 
rupt to  the  trustee.  Liens  and  encumbrances 
against  the  property  not  avoided  by  the 
bankruptcy  act  remain  unaflFected  by  the 
proceedings  except  to  the  extent  to  which  the 
remedy  of  enforcement  is  limited  by  the  prop- 
erty having  passed  into  the  custody  of  the 
court.  Until'  such  lien  creditors  or  other 
third  persons  with  rights  in  the  property  of 
the  bankrupt  come  into  the  bankruptcy  court 
to  enforce  their  rights  or  are  brought  in  to 
have  the  rights  of  the  trustees  asserted  as 
against  them,  they  are  in  no  proper  sense 
parties  to  the  bankruptcy  proceedings.  Mat- 
ter of  Reading  Hat  Mfg.  Co.  (D.  €.,  Pa.) ,  34 
Am.  B.  R.  884,  224  Fed.  786. 

167.  Application  of  principle  where  bank 
pays  check  drawn  by  bankrupt. —  In  the  case 
of  Matter  of  Zotti  (C.  C.  A.,  2d  Cir.),  26  Am. 
B.  R.  234,  186  Fed.  84,  the  court  said:  "Of 
course  the  trustee  can  after  adjudication,-  and 
the  receiver  before,  compel  the  surrender  of 
assets  in  the  possession  of  the  bankrupt,  or 
of  the  alleged  bankrupt,  or  of  any  one  for 
him.  As  to  such  persons,  the  filing  of  the 
petition  may  be  a  caveat,  attachment  and 
injunction.  Mueller  v.  Nugent,  184  U.  S.  1, 
7  Am.  B.  R.  224,  46  L.  Ed.  405,  was  just  such 
a  case.  The  bankrupt  had  presented  to  his 
son  the  proceeds  of  substantially  all  his  prop- 
erty immediately  before  the  petition  was 
iiled.  In  summary  proceedings,  before  the 
referee,  to  make  the  son  surrender  these 
moneys,  he  merely  denied  jurisdiction  that 


he  had  received  them  before  the  petition  was 
filed."  ( The  court  then  quoted  at  length  from 
the  opinion  of  Chief  Justice  Fuller  in  such 
case);  "...  We  think  this  language  was 
never  intended  to  be  applied  to  a  bank  which 
has  honestly  paid  checks  to  the  depositors 
without  notice  that  any  petition  in  bank- 
ruptcy has  been  filed  against  him  and  who 
may  never  "be  adjudicated  a  bankrupt  at  all." 
168,  Legitimate  business  transactions. — 
In  the  case  of  Matter  of  Murtens  (C.  C.  A., 
2d  Oir.),  15,  Am.  B.  R.  362,  142  Fed.  445, 
75  C..G.  A.  548,  the  court  said:  "Under 
the  former  act  there  were  many  decisions, 
that  a  lien  previously  acquired  could  not  be 
enforced  subsequent  to  the  commencement  of 
the  proceeding,  except  with  the  permission  of 
the  bankruptcy  court.  The  Supreme  .Court, 
however,  refused  to  sanction  these  decisions, 
and  held  that  the  lienor  was  entitled  to  per- 
fect his  title  and  enforce  his  rights  as  though 
no  proceeding  had  been  commenced.  Eyster 
V.  Gaff,  91  U.  S.  521,  23  L.  Ed.  403;  Jerome 
V.  MoCarter,  94  U.  S.  734,  24  L.  Ed.  136. 
The  ch^ge  in  the  present  act,  by  which  the 
trustee's  title  is  that  only  which  exists  at 
the  date  of  the  adjudication,  removes  any 
uncertainty  which  arose  under  the  act  of 
1867.  It  was  intended,  we  think,  to  permit 
all  legitimate  business  transactions  between  a 
debtor  and  those  dealing  with  him  to  be  car- 
ded out  and  consummated  as  freely  until  he 
has  been  adjudicated  a  bankrupt  as  though 
no  proceedings  were  pending.  In  many  cases 
the  proceeding  against  an  alleged  bankrupt 
is  unfounded,  and  for  this  and  other  reasons 
never  culminates  in  an  adjudication.  While 
the  filing  of  a  petition  in  bankruptcy  is  a 
caveat  to  all  the  world,  the  notice  oughb  not 
to  have  the  effect  of  paralyzing  all  business 
dealings  with  the  debtor,  or  to  prevent 
lienors  or  pledgees  from  enforcing  tjieir  con- 
tracts. This  is  its  practical  effect  if  the 
rights  and  remeJlies  of  all  concerned  are  in 
suspense  until  it  can  be  ascertained  whether 
an  adjudication  is  or  is  not  to  follow  the 
ccigHnencement  of  the  proceeding." 
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summary  proceedings  to  recover  such  payment.^®*  In  any  event  whether  the 
property  vests  at  the  time  of  the  filing  of  the  petition  or  upon  the  iadjudication 
the  possession  of  the  bankrupt  becomes  that  of  the  court  and  from  either  of 
such  times  the  court  may  proceed  sTlmmarily  in  respect  to  the  property  of 
the  bankrupt."" 

(IX)  Claim  against  bank  deposits  or  seciurities  pledged. —  The  claim  of 
a  bank  to  ordinary  deposits  made  by  a  bankrupt,  based  on  an  alleged  right  to 
offset  notes  of  the  bankrupt,  will  generally  be.  held  to  be  adverse,  aiid  the 
bank  is  entitled  to  a  determination  of  the  claim  in  a  plenary  suit."^  Where 
securities  are  pledged  for.  the  payment  of  a  debt  owing  by  the  bankrupt,  and 
are  in  the  possession  of  the  pledgee  at  the  time  of  the  adjudication  and  other 
parties  assert  a  claim  to  such  securities  the  claim  is  adverse,  and  the  referee 
may  not  summarily  determine  the  right  of  the  trustee  to  the  possession  of  the 
securities.    The  claimants  are  entitled  to  the  benefit  of  a  plenary  suit.^^^ 

(X)  Extent  of  jurisdiction. —  The  jurisdiction  pertains  to  the  hearing  and 
determination  of  all  adverse  claims  involving  title  and  possession  or  control 
of  property  which  is  in  possession  of  the  trustee  as  assets  of  the  estate."* 
Wherever  a  receiver  in  bankruptcy  is  directed  by  the  court  to  sell  assets  in  his 
possession,  the  parties  concerned  in  the  sale  are  subject  to  tiie  summary  juris- 
diction of  the  court,  and  the  court  may  direct  the  manner  of  the  completion 
of  the  contract."* 

(4)  ExEECisE  OF  SUMMARY  juEisDicTiow. —  If  the  property  proceeded 
against  be  not  held  adversely,,  that  is,  if  it  be  either  actually  or  constructively  "® 
in  the  possession  of  the  court,  summary  process  may  issue  in  the  exercise  of  the 
court's  lawful  jurisdiction  in  respect  thereto.     It  will  thus  be  noticed  that  the 


169.  Matter  of  E.  &  W.  Skirt  Co.  (C.  C. 
A.,  2d  Cir.),  34  Am.  B.  R.  353,  222  Fed.  256. 

170.  In  re  Kleinhans  (D.  C,  N.  Y.),  7  Am. 

B.  R.  605,  113  Fed.  107;  Bryan  v.  Bem- 
heimer,  181  U.  S.  188,  5  Am.  B.  R.  623,  45 
L.  Ed.  814;   In  re  Davis  Tailoring  Co.    (D. 

C,  N.  J.),  16  Am.  B.  R.  486,  144  Fed.  285, 
where  it  appeared  that  four  days  prior  to 
the  filing  of  a  petition  against  the  bankrupt 
property  was  purchased  from  him  and  it  was 
held  that  the  question  as  to  the  title  of  the 
property  could  not  be  adjudicated  summarily 
by  the  district  court. 

Recovery  from  third  person. —  A  summary 
proceeding  to  recover  alleged  assets  from  the 
possession  of  a  third  person  cannot  be  trans- 
formed by  the  bankruptcy  court  into  a  suit 
to  set  aside  several  transactions,  either  as 
preferences  or  as  fraudulent  agreements,  and 
where  such  alleged  assets  are  in  the  actual 
and  exclusive  possession  of  such  third  per- 
son, under  a  claim  of  title  that  is  supported 
by  a  good  deal  of  evidence  the  sole  remedy 
of  the  receiver  or  trustee  in  bankruptcy  is  a 
plenary  suit;  In  re  Glenn  (D.  C,  Pa.),  35 
Am.  B.  R.  806,  185  Fed.  554. 

171.  First  National  Bank  of  Thomasville 
V.  Hopkins  (C.  C.  A.,  5th  Cir.),  29  Am.  B.  R. 
434,  199  Fed.  873. 

172.  In  re  Bacon  (D.  C,  N.  Y.),  28  Am. 
B.  R.  565,  196  Fed.  986,  holding  that  where 
the  evidence  in  a  proceeding  brought  by  the 
trustee  to  redeem  certain  stock,  claimed  by  a 
bank  under  a  pledge  as  collateral  security 


subject  to  the  rights  of  a  prior  pledgee  who, 
since  the  stock  was  pledged,  has  had  physical 
possession  thereof,  as  well  as  the  litigation 
had  between  the  trustee  and  the  bank,  dis- 
closed the  existence  of  an  advers..  i  claim,  the 
bank  was  entitled  to  the  benefit  of  a  plenary 
suit;  and  the  bank  which  challenged  the 
jurisdiction  of  the  referee  upon  its  appear- 
ance, did  not  waive  such  objection,  nor  con- 
fer jurisdiction  upon  the  referee  by  pleading 
to  tide  merits. 

173.  BesCr  Gulch  Placer  Mining  Co.  v. 
Walsh  (D.  C,  Mont.),  28  Am.  B.  R.  724,  198 
Fed.  351,  holding  that  a  suit  in  equity  seek- 
ing to  quiet  title  to  an  electric  power  and 
light  plant,  erected  without  consent  by  bank- 
rupt upon  land  of  the  complainant,  to  the 
land  covered  thereby,  and  also  to  a  water 
ditch,  all  of  which  are  in  the  possession  of 
bankrupt's  trustee  as  assets,  will  not  be 
treated  as  independent  and  original,  but  as 
merely  ancillary  to  the  bankruptcy  proceed- 
ings and  the  bill  as  merely  a  petition  therein, 
asserting  and  seeking  determination  of  a 
claim  to  property  in  the  custody  of  the 
court;  and  in  such  proceedings  the  bank- 
ruptcy court  has  full  jurisdiction  to  render 
a  final  judgment  or  decree  binding  the 
parties. 

174.  Mason  v.  Wolkowich  (C.  C.  A.,  Ist 
Cir.),  17  Am.  B.  R.  709,  150  Fed.  699. 

175.  See  cases  cited  under  preceding  head- 
ing "  (III)  Oonstruetive  possession." 
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question  also  hinges  upon  the  nature  of  the  claim  as  adverse  and  this  in  turn 
is  controlled  by  the  determination  as  to  where  the  possession  lies.  The  case 
of  Bardes  v.  Bank"^  effectually  limited  the  exercise  of  jurisdiction  by  the 
district  court  over  plenary  suits  for  the  recotery  of  property  adverseTy  held. 
The  amendment  of  1903  eliminated  this  limitation.  As  we  have  seen  the 
only  change!  accomplished  by  this  amendment  is  to  give  jurisdiction  of  suits 
at  law  and  iii  equity  to  recover  property  to  the  district  courts.  Beginning 
with  White  v.  Schloerb,"''  where  the  property  was  taken- in  replevin  from  the 
custody  of  Ihe  court  after  an  adjudication,  and  continuing  through  Bryan  v. 
Bernheimer,"®  which  held  the  vendee  of  a  general  assignee  within  four  months 
of  the  bankruptcy,  and  with  knowledge  of  its  existence,  amenable  to  summary 
process,  to  Mueller  v.  Nugent,"**  which  declared  the  bankrupt's  son,  to  whom, 
just  prior  to  bankruptcy,  he  had  delivered  a  large  amount  Of  property  which 
he  refused  to  restore  to  the  trustee,  not  an  adverse  claimant,  the  Siapreme  Court 
has  already  supplied  a  chain  of  precedents  which  limit  its  broad  doctrine  in 
Bardes  v.  Bank. '  The  case  of  Louisville  Trust  Co.  V.  Comingor  ^^  stands 
by  itself,  and,  while  seeming  to  limit  Bryan  v.  Bemheimer,  when  carefully 
read,  reaffirms  it;  the  holding  of  the  general  assignee  there  being  not  strictly 
as  assignee,  in.  other  words,  as  agent  for  the- bankrupt,  but  rather  as  an  indi- 
vidnar  having  acquired  title  lawfully  arid  without  notice,  and  thus  construc- 
tively, if  not  actually,  adverse.  Each  of  these  decisions  turns  on  whether  the 
defendant  is  "an  adverse  claimant."  Bardes  v.  Bank  was  a  lightning  flash, 
like  Eyster  v:  Gaff  under  the  other  law,  and  cleared  the  atmosphere  on  this 
puzzling  question  of  summary^  jurisdiction;  but  it  was  not  necessary  to  any 
of  the  many  recent  decisions  aigainst  sumriiary  process,  though  usually  assigned 
as  the  reason  for  the  ruling. ^.®^  The.  jurisdiction  to  proceed  summarily  doubtless 
exists  as  much  now  as  it  did  before  Bryan  v.  Bernheimer  was  decided.  It  is 
not  a  question  of  jurisdiction,  but  rather  of  comity  and  discretion.^®^  In  facts 
like  those  in  White  v.  Schloerb,  Bryan  v.  Bemheimer,  and  Mueller  v.  liTugent, 
it  should  be  exercised.  In  other  facts,  amounting  to  an  adverse  holding  under 
a  legal  title  before  the  bankruptcy,  it  usually  will  not ;  as  where  transfers  were 
made  by  the  bankrupt  two  yeia.rs  prior  to.  filing  the  petition  in  bankruptcy, 
the  court  has  no  jurisdiction  of  an  action  to  set-  them  aside  on  the  ground  of  ~ 
fraud  against  creditors,  without  the  conserit  of  the  proposed  deferidarits.^^* 
Having  now  clearly  the  right  .to  try  controversies  by  plenary  suit,  the  district 
<court  will  be  more  apt  to  assume  and  retain  jurisdiction  which  rests  only  on 

176.  178  TJ,  S.  524,  4  Am.  B.  K.  163,  44  his  hands  under  an  assignment  made  within 
L.  Ed.  1175.                             '  four   months    of   the    assignor's  'bankruptcv, 

177.  178  U.  S.  542,  4  Am.  B.  E.  178,  44  see  Matter  of  Thompson  (DC  NY)  10 
L;  Ed.  1175.  Am.  B.  R.  242,  122  Fed.  174;   affd.  11  Am. 

178.  18rU.  &   188,  5  Am.  B.  B.  623,  45       B.  R.  719,  128  Fed.  575. 

L.  Ed.  814.    Compare  Smith  v.  Belford  (C.  C.  181.  See  In  re  San  Gabriel  Sanitorium  Co 

A.,  6th  Cir.),  5  Am.  B.  E.  291,  106  Fed.  658.  (C.  0.  A.,  9th  Cir.),  7  Am.  B    E    206    111 

179.  184  U.  S.  1,  7  Am.  B.  E.  224,  46  L.  Fed.    892;    also   In    re    Sheinbaum    (D     C 
Ed.  405,  revg.  s.  c.below  (C.  C.  A.,  ethCir.),  N.   Y.),   5   Am.   B.    R.    187,    107    Fed    W' 
5  Am.  B.  R.  176,  105  Fed.  581,  which  revd.  Mueller  v.  Nugent,  184  U.  S    1    7  Am    B    r' 
In  re  Nugent  (D.  C,  Ky.),  4  Am.  B.  R.  747,  224,  46  L.  Ed   405.  ' 

104  Fed.  530.     For  referee's  decision  in  same  182.  See  In  re  Tune  (D.  C    Ala  )    8  Am 

case,  see  N.  B.  N.  Rep.  714.  B.  R.  285,  115  Fed  906.      '      ' 

180.  184  U.  S.  18,  7  Am.  B.  R.  421,  46. L.  183.  Gregory  v.  Atkinson  (D.  C.  Mo  )  11 
Ed.  413,  affg.  Smsheimer  v.  Simonson  (C.  C.  Am.  B.  R.  495,  127  Fed.  183-  In'  re  Davis 
A.,  6th  Cir.),  5  Am.  B.  R.  537,  107  Fed.  898.  Tail6ring  Co.  (D.  C,  N.  J.),  16  Am  BR 
As  to  right  of  bankruptcy  court  to  require  as-  486,  144  Fed.  285. 

signee  to  account  for  property  coming  into 
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petition  or  order  to  show  cause  and  appearances,^**  and,  where  possible,  con- 
sider it  as  a  suit  between  the  parties  so  in  court.  But  the  phrasing  of  any  rule 
generally  applicable  is  impossible. 

g.  Ancillary  jurisdiction. —  A  district  court  has  only  such  jurisdiction  as 
is  conferred  by  the  act ;  this  section  only  confers  jurisdiction  to  the  extent  that 
suits  might  have  been  brought  by  the  bankrupt  if  proceedings  in  bankruptcy 
had  not  been  instituted,  and  contains  no  provision  for  auxiliary  or  ancillary 
proceedings  in  another  court  of  bankruptcy  in  aid  of  the  bankruptcy  court 
that  made  the  adjudication  and  has  charge  of  the  bankrupt's  estate.^®  This 
question  has  been  already  discussed  under  §  2,  ante^  and  it  will  there  be  notiised 
that  the  weight  of  authority,  prior  to  the"  amendment  of  1910j  favored  the 
exercise  of  such  ancillary  jurisdiction  in  Special  cases,  when  necessary  to  carry 
into  effect  the  full  purpose  of  the  bankruptcy  act.^*®  The  amendment  of  1910 
expressly  authorizes  courts  of  biankruptcy  to  exercise  ancillary  jurisdiction 
over  persons  or  property  within  their  respective  territorial  limits,  in  aid  of 
the  receiver  or  trustee  appointed  in~  any  bankruptcy  proceeding  pending  in 
any  other  court  of  bankriiptcy.    This  ainendnierit  effectively  disposes  of  any 


184.  In  re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  R.  209,  104  Fed.  976.  See  In  re  Mundle 
(D.  C,  N.  Y.),  14  Am.  B.  E.  680,  139  Fed. 

691. 

185.  Hull  V.  Burr  (C.  C.  A.,  5th  Cir.),  18 
Am.  B.  R.  541,  133  Fed.  945;  In  re  Von 
Hartz  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R.  747, 
142  Fed.  726.     , 

A  bankruptcy  court  in  a  district  otter 
than  that  in  which  -the  bankruptcy  proceed- 
ings are  pending  has  no  jurisdiction  to  ap- 
point a  receiver  of  the  property  of  the  alleged 
bankrupt,  except' upon  motion  in  Open  court 
upon  such  notice  to  the  persons  in  the  actual 
possession  of  property  so  located,  a,nd  to 
those  otherwise  interested  aS  will  in  the  cir- 
cumstances constitute  due  process  of  law  as 
required  by  the  ■Constitution.  Ross-Meeham 
Foundry  Co.  v.  Southern  Car  &  Foundry  Co. 
(D.  €.,  Tenn.),  10  Am.  B.  R.  624,  124  Fed. 
403.  In  the  case  of  In  re  Willi-ams  (D.  C, 
Tenn.),  10  Am.  B.  R.  538,  123  Fed.  321,  it 
was  held  that  a  bankruptcy  court  in  a  district 
other  than  that  in  which  the  bankruptcy  pro- 
ceedings are  pending  may  not  grant  an  appli- 
cation for  an  order  for  an  examination  be-, 
fore  a  referee  of  persons  concerning  the  acts, . 
conduct  and  property  of 'the  bankrupt  of 
which  it  is  alleged  that  such  persons  have 
knowledge;  such  an  order  should  be  made 
by  the  court  of  bankruptcy  having  charge  of 
the  administration  of  the  estate. 

186.  See  ante,  p.  32;  In  re  Nelson  &  Co. 
(D.  C,  N.  Y.),  18  Am.  B,  R.  66,  149  Fed. 
590;  Babbitt  v.  Ehitcher  (Sup.  Ct.),  216 
U.  S.  102,  23  Am.  B.  R.  519,  54  L.  Ed.  402. 
The  amendment  of  §  2  by  the  act  of  1910 
makes  clear  the  right  to  exercise  ancillary 
jurisdiction. 

Inherent  ancillary  jurisdiction. —  In'  the 
case  of  In  re  SwofTord  Bros.  Dry  Goods  Co. 
(D.  C,  Mo.),  25  Am.  ,B.  R.  282,  287,  180 
Fed.  549,  the  court' said:  "The  jurisdiction 
of  this  court  would  undoubtedly  be  sustained 


upon  still  broader  grounds.  We  have  seen 
that  a  proceeding  in  bankruptcy,  is  a  pro- 
ceeding in  eqtiity  and  that  for  the  pur,poaes 
of  enforcing  and  protecting  its  jurisdiction 
a  court  of  bankruptcy  has  all  'the  inherent 
powers  of  a  court  of  equity.  This  being  the 
case  it  may  be  appealed  to  by  supplemental 
'and  ancillary  bill  to  enforce  its  orders,  sus- 
tain its-jurisdiction  and.  protect  parties,  be- 
fore it  iii' the  enjoyment  of  rights 'secured 
through  and  under  it.  This  is  always  true 
where  jurisdiction  is,  reserved  or  still  re- 
tained, and  even  -afterwards  where  the  result 
would  be  a  relitigation  of  the  same  subject 
matter  between  the  same  parties.  An  appeal 
addressed  to  this  power  of  the  court  is  es- 
sentially supplemental  and  ancillary  in  its 
nature,  and  inheres  in  the  general  <  equity 
jurisdiction  of  the  Court." 

In  the  case  of  Staunton  v.  Wooden,  24 
Am.  B.  R.  736,  179  Fed..  61,  it, was  held 
that  the  court  in  which  a  petition  in  bank- 
ruptcy is  filed  has  plenary  jurisdiction  in 
bankruptcy  co-extensivfe  with  the  United 
States  to  order  and  control  the  d;sposition 
of  the  bankrupt's  estate  and  is  vested  with 
jurisdiction  to  determine  all  liens  thereon 
and  all  interest  affecting  it,  but  it  may  not 
by  Bumniary  order  direct  a  nonresident  to 
deliver  to  the  trustee  property  in  the  pos- 
session of  such  nonresident  outside  the  disr 
trict.  And  in  the  case  of  In  re  Heintz  ( C. 
C.  A.,  6th  Cir.),  29  Am.  B.  R.  19,  201  Fed, 
338-,  it  was  held  that  a  summary  proceeding 
to  collect  property  belonging  to  the  estate 
of  r  a  bankrupt,  which  is  in  the  possession  of 
a  stranger  residing  outside  of  the  territorial 
limits  of  the  court  of  the  original  adjudica- 
tion, must  be  determined  by  the  court  within 
whose  jurisdiction  the  property  is  located 
and  the  respondent  resides.  And  see,  also. 
In  re  Rathfon  Bros.  (D.  C,  Mich.),  29  Anl. 
B.  R.  22,  200  Fed.  108. 
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conflict  which  may  have  arisen  in  respect  to  the  exercise  of  ancillary  jurisdic- 
tion.  It  mates  clear  the  power  of  the  bankruptcy  court  in  one  district,,  to,  aicj 
by  its  process  the  administration  of  bankrupt  estates,  where  the  proceedings, 
were  instituted  in  another  district.  The  cases  cited  in  the  note. denying  this 
jurisdiction  are  nullified.  Under  the  scheme  of  the  bankrupt  act  the  district 
court  of  the  domicile  of  the  bankrupt  takes  jurisdiction,  of  the  bankrupt  and 
his  property  wherever  situated,  to  administer  it  and  distribute  the  proceeds 
among  the  creditors  according  to  their,  respective. rights  .and  priorities.  It 
thus  happens  that  there  is  usually  no  necessity  for  the  exercise  of  ancillaiy 
jurisdiction,  by  a  bankruptcy  court.^'^ 

h.  Auxiliary  remedies.— A  bankruptcy  court,  as  a  court  of  equity,  is  com- 
petent to  grant.  fin£|l  and  auxiliary  reliefs  adapted  to.  the  circumstances  of  any 
case,  however  peculiar,  and,  by  the  bankrupt  act,  it  is  charged  with  the  duty 
to  devise  such  orders  and  judginents  as  may  be  necessary,  for  the  enforcement 
thereof. ^®^  The  amendment  of  1903  h^s  not  affected,  the  jurisdiction  of  the 
court  in  respect  to  the  different  auxiliary  remedies.  Where  the  right  to  stay 
should  have  been  exercised  before  Bardes  v.  B^nk  it  should  be  exercised  now/^' 
the  amendments  having  accomplished  no  change  here.^^  So  also  of  orders  to 
show  cause  resulting  in  contempt."^  The  question  is  not  one  of  jurisdiction, 
but  of  comity,  of  propriety.  The  court  can,  but  often  should  not.^'^  If  the 
bankrupt  had  the  title  at  the  time  of  the  bankruptcy,  it  has  the  jurisdiction 
and  liiay  assert  it.  If  the  court,  through  its  officers,  had  acquired  peaceable 
possession  of  the  property,  under  such  conditions  as  to  place  it  and  the  proceeds 
thereof  in  cmtodia  legis,  it  may  detenfline  the  ownership  of  such  property  and 
proceeds,^®^  and  the  relative  priorities  of  conflicting  claims  thereto.'^**  Like- 
wise, too,  of  that  much  mooted  question  whether  a  district  court  can  sum- 
marily bring  in  a  stranger  who  has  a  lien  on  the  bankrupt's  properly  and  deter- 
mine its  validity,  against  his  protest.^'®     If  the  bankrupt  had  not  the  title, 

187.  In  re  Granite  City  Bank  (C.  C.  A.,  to  assert  a  provisional  remedy  against  an 
8th  Cir.),  14  Aln.  B.  E.  404,  137  Fed.  818;       adiverse  claimant  indirectly. 

Hartman  v.  Swiger  (D.  O.,  W.  Va.),  33  Am.  193.  In  re  Rogers  (C.  C.  A.,  7th  Oir.),  11 

B.   R.  369,  2l5  Fed.  986,  citing  Collier  on  Am.  B.  R.  79,  125  Fed.  169;  Havens  &  Geddes 

Bankrujptcy  (10th  Ed.),  498,  499.  Co.  v.  Pierek    (C.  C.  A.,  7th  Cir.),  9   Am.' 

188.  In  re  Coffey   (Ref.,  N.  Y.),  19  Am.  B.  R.  569,  120  Fed.  244;  In  re  Antigo  Screen 

B.  R.  148.  Door  Co.   (C.  C.  A.,  7th  Cir.),  10  Am.  B.  R. 

189.  See  In  re  Currier  (Ref;,  N.  Y.),  5  359,  123  Fed.  249;  Crosby  v.  Spear,  98  Me. 
Am.  B.  R.  639.  And  compare,  for  an  ex-  542,  11  Am.  B.  R.  613,  57  Atl.  881;  In  re 
treme  and,  since  Bryan  v.  Bemheimer,  doubt-  Leeds  Woolen  Mills  (D.  C.,  Tenn.);  12  Am. 
ful  authority.  In  re  Seebold  (C.  C.  A.,  5th  B.  R.  136,  129  Fed.  922,  holding  that  the 
Cir.),  5  Am.  B.  R.  358,  105  Fed.  910.  possession  once  being  obtained,  the   court's 

190.  As  to  stays  generally,  see  discussion  authority  and  control  accompanies  the  prop- 
under  Sections  Two  and  Eleven  6f  this  work,  erty   whenever   it   is,   without    its   consent, 

191.  See  diacusion  under  Sections  Two.  and  taken  into  the  possession  of  another ;  In  re 
Forty-one  of  this  work.  Kellogg   (C.  C.  A.,  2d  Cir.),  10  Am.  B.  R. 

192.  Thus,  compare  In  re  Young    (C.  C  7,  121  Fed.  332;  In  re  Rochford   (C.  C.  A., 
A.,  8th  Cir.),  7  Am.  B.  R.  14,  111  Fed.  158,  8th  Cir.),  10  Am.  B.  R.  '608,  124  Fed.  182. 
reviewing  and   affg.   In   re   Bender    (D.  C,  194.  Chauncey  v.  Dyke  ^ros.    (C.    C.   A., 
Ark.),  5  Am.  B.  R.  632,  106  Fed.  873;  also,  8th  Cir.),  9  Am.  B.  R.  444,  119  Fed.  1. 

In  re  Green   (D;  C,  Pa.),  6  Am.  B.  R.  270,  195.  For    one   of    th?    earliest    and    most 

108   Fed.    616;    In    re    Sheinbaum    (D.    C,  vigorous   cases   in   favor   of    asserting    such 

N.  Y.),  5  Am.  B.  R.  187,  107  Fed.  247;  In  re  jurisdiction,    see    Carter  .  v.    Hobbs    (J)    C, 

Moore  (D.  C,  W.  Va.),  5  Am.  B.  R.  151,  104  Ind.),  1  Am.  B.  R.  215,  92  Fed.  594;   also. 

Fed.  869;   In  re  Macon  Sash,  etc.,  Co.    (D.  a  chain  of  cases  holding  the  same  way,  but 

C,  Ga.),  7  Am.  B.  R.  66,  112  Fed.  323,  revd.  on  differing  facta;  for  one  of  the  best 
8  Am.  B.  R.  29,  113  Fed.  483;  Beach  v.  reasoned,  see  In  re  Kellogg  (D.  C.,  N.  Y.*), 
Macon  Grocery  Co.  (C.  C.  A.,  5th  Cir.),  8  7  Am.  B.  R.  623,  113  Fed.  120,  affg.  6  Am! 
Am.  B.  R.  751,  116  Fed,  143,  suggests  a  way  B.  R.  389;  as  to  right  to  determine  contro- 
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as  in  the  case  of  chattel  mortgages  in  New  York/^"  its  jurisdiction  is  doubtful ; 
and  surely  not  if  both  title  were  vested  in,  and, res  were  in  the  possession  of, 
the  mortgagee,  further,  if  the  court  has  such  jurisdiction,  the  referee  has 
also.^*''  Cases  will  arise  where  it  should  be  exercised.  But,  in  the  long  run, 
unless  it  is  absolutely  essential  to  preserve  assets  or  carry  out  the  purposes  of 
the  act,  a  summary  disposition  of  such  controversiies  in  the  proceeding,  and 
not  by  suit,  should  not  be  asked.^®*  .Even  a  lienor  having  a  lien  on  property 
vested  in,  and  in  the  possession  pf ,  the  trustee  is  generally  an  adverse  claim- 
ant.™^ The  analogies  of  the  statute  seem  to  entitle,  him,  if  he  desires,  to  a 
plenary  suit;  and  the  district  court  will  be  slow  to  take  it  from  him.  This 
view  is  strengthened  by  the  fact  that  this  law,  unlike  its.  predecessor,^"*'  con- 
tains no  clause  authorizing  the  trustee  to  sell  incumbered  prpperty  free  from 
existing  liens.  The  true  test  here  is  the  same  as  that  which  applies  where  a 
stay  or  order  to  show  cause  which  may  result  in'  contempt  is  asked ;  a  test  suffi- 
ciently indicated  in  the  preceding  paragraphs.  Of  course,  what  goes  before 
does  not  in  any  way  limit  the  right  of  the  court  to  take  possession  summarily 
of  the  property  of  an  alleged  bankrupt  which  is  found  in  his  possession  or  that ' 
of  his  agent.^"^  This  section  does  not  authorize  a  Federal  court  to  entertain 
a  bill  in  equity  at  the  instance  of  a  simple  contract  creditor  to  set  aside  an 
alleged  fraudulent  conveyance.^"^  But  the  court  may  entertain  a  suit  by  the 
trustee  to  set  aside  a  mortgage  on  lands  in  his.  possession  because  given  within 
four  months  prior  to  bankruptcy.^''^  Auxiliary  proceedings  for  the  protection 
of  the  assets  of  the  bankrupt  should  be  brought  in  the  district  court  of  the 
district  in  which  the  proceedings  are  pending.^"* 

,  V,  ,  JURISDICTION  OF  STATE  COURTS, 

By  subsection  b  of  this  section  siiit  by  the  trustee  must  be  brought'  in  the 
courts  where  the  bankrupt  might  have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted,  unless  by  the  consent  pf  the  pro- 
posed defendants,  except  such  suits  for  the  recovery  of  property  as  are  within 
the  provisions  of  §§  60-b,  67-e  and  7'O^e.  This  provision  requires  in  certain 
instances  suits  to  be  brought  by  the  trustee  in  respect  to  the  bankrupt's  property 
in  a  State  court  and  in  other  instances  confers  concurrent  jurisdiction  upon 

versies   between   lienors   holding   mechanics'  201.  Compare  under  §§  3  arid  69. 

liens,  see  In  re  Hobhs   (D.  C,  W.  Va.),  16  202.  Viquesney   v.    Allen    (G.    C.    A.,    4th 

Am.  B.  R.  544,  145  Fed.  211.  Cir.),  12  Am.  B.  E.  402,  131  Fed.  21. 

196.  Bank  v.  Jones,  4  N.  Y.  497;  Blake  203.  In  re  McMahon  (C.  C.  A.,  6th  Cir.), 
V.  Corbett,  120  N.  Y.  327,  24  N.  E.  477.  17  Am.  B.  R.  -530,  147  Fed. '685. 

197.  See  §  38-a(4)  and  Mueller  v.  Nugent,  204.  In  re  Williams  (D.  C,  Ark.),  9  Am. 
184  U.  S.  1,  7  Am.  B.  E.  224,  46  L.  Ed.  405 ;  B.  E.  741,  120  Fed.  38 ;  Eoss-Meeham 
In  re  Drayton  (D.  C,  Wis.),  13  Am.  B.  E.  Foundry  jDo.  v.  Southern  Oar  &  F,  Co.  (D. 
602,  135  Fed.  883;  In  re  Platteville  Foundry  C,  Tenn.),  10  Am.  B.  R.  624,  124  Fed.  403. 
&  Machine  Co'  (D:  C,  Wis.),  17  Am.  B.  E.  In  the  case  of  Henderson  v.  Denious,  (C-  C. 
291,  147  Fed.  828.  A.,  8th  Cir.),  26  Am.  B.  E.  226,  186  Fed.  100, 

198.  In  re  Eochford  (C.  0.  A.,  8th  Cir.),  it  was  held  that  where  the  jurisdiction  of 
10  Am.  B.  E.  608,  124  Fed.  182 ;  In  re  Moody  the  district  court  in  respect  to  a  proceeding 
(D.  C,  Iowa),  12  Am.  B.  R.  718,  131  Fed.  in  bankruptcy  had  been  duly  established,  the 
525.  parties   therein   are   concluded   by   an'  order 

199.  In  re  Eochford  (C.  C.  A.,' 8th  Cir.),  made  by  the  court,  as  to  all  questions  prop- 
10  Am.  B.  E.  608,  124  Fed.  182.  Compare  erly  considered  in  such  court ;  that  such  order 
Marshall  v.  Knox,  83  IT.  S.  551,  121  L.  Ed.  possesses  all  the  attributes  of  finality  ac- 
481.  See  also  Burbank  v.  Bigelow,  92  U.  S.  corded  to  domestic  judgment,  emanating  from 
179,  23  L.  Ed.  542.  courts  of  general,  original  jurisdiction. 

200.  E.  S.,  §  5075. 
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such,  courts.  It  has  been  held  tha,t  "  any  State  court  which  would  have  had 
jurisdiction  had  not  bankruptcy  intervened"  now  has  concurrent  jurisdic- 
tion '^"^  of  any  suit  which  can  be  brought  by  the  trustee  in  the  district  court/^ 
Thus,  such  a  court  has  jurisdiction,  not  only  to  set  aside  a  preference,  to  annul 
a  lien  other  than  through  legal  proceedings,  and  to  recover  back  property 
fraudulently  transferred,^"^  by  the  specific  words  of  the  act,  but  it  also  has, 
to  the  same  end,  such  jurisdiction  as  may  be  conferred  on  it  by  the  State  law. 
The  jurisdiction  conferred  upon  a  State  court  is  limited  to  that  conferred  upon 
such  court  by  State  statutes;  reference  must  be  had  to  such  statutes  and  the 
cases  thereunder  to  determine  such  jurisdiction.^"*  State  courts  have  jurisdic- 
tion in  suits  between  a  trustee  in  bankruptcy  and  third  parties  asserting  rights 
in  property  claimed  by  the  trustee  as  belonging  to  the  estate  of  the  bankrupt.,*"® 
It  has  been  held  that  a  State  court  has  jurisdiction  of  a  plenary  suit  by  an 
adverse  claimant  to  establish  a  lien  on  property;  in  the  trustee's  possession.*^" 
If,  at  the  time  of  the  bankruptcy,  a  suit  or  proceeding  is  pending  in  the  State 
court,  of  which  the  Federal  court  might  otherwise  have  jurisdiction,  the 
adjudication  does  iiot  oust  the  State  court  of  jurisdiction.*^^  The  State  court 
can  proceed  unless  stayed.  This  is  peculiarly  true  of  actions  in  rem.  In 
respect  to  such  actions  the  court  which  first  takes  the  property  into  its  custody 


205.  Thia  has  been  doubted.  See  Lyon  v. 
Clark,  2  N.  B.  N.  Rep.  792.  But  consult 
French  v.  Smith  (Sup.  Ct.,  Minn.),  81  Minn. 
341,  4  Am.  B.  R.  785,  84  N.  W.  44;  Bindseil 
V.  Smith  (Ch.  N.  J.),  61  N.  J.  Eq.  654,  5 
Am.  B.  R.  40,  47  Atl.  456;  Des  Moines  Sav. 
Bank  v.  Morgan  Jewelry  Co.,  123  Iowa  432, 
12  Am.  B.  R.  781;  Breckons  v.  Snyder,  2H 
Pa.  St.  176,  15  Am.  B.  R.  112,  60  Atl.  575; 
Linstroth  Wagon  Co.  v.  Ballew  (C.  C.  A.,  5th 
Cir.),  18  Am.  B.  R.  23,  32,  149  Fed.  960; 
Union  Banking  Co.  v.  Truscott,  Boat  Mfg. 
Co.  (Mich.  Sup.  Ct.),  36  Am.  B.  R.  175, 
155  N.  W.  717. 

206.  Under  §§  60-b,  67-e  and  70-e.  See 
Drew  V.  Myers,  81  Nebr.  750,  22  Am.  B.  R. 
656,  116  N.  W.  781. 

207.  Robinson  v.  White  (D.  C,  Ind.),  3 
Am.  B.  R.  88,  97  Fed.  33. 

208.  Section  818  of  the  Georgia  Code 
(1896)  while  authorizing  a  bill  in,  chancery 
to  subject  to  the  payment  of  his  debts  prop- 
erty fraudulently  conveyed  by  a  debtor,  does 
not  authorize  the  setting  aside  of  a  convey- 
ance which  operates  only  as  a  preference 
under  the  bankruptcy  act  of  1898,  and  the 
remedy  given  by  sa.id  act  authorizing  the 
trustee  to  pursue  property  conveyed  as  a 
preference  in  any  State  court  having  juris- 
diction, in  the  absence  of  bankruptcy,  affords 
relief  in  the  State  court  against  those  con- 
veyances only,  which  would  be  invalid  under 
the  laws  of  the  State.  Reed  v.  Wallace,  145 
Ala.  209,  21  Am.  B.  R.  839,  40  So.  407. 

209.  Lyttle  v.  National  Surety  Co.  (Ct.  of 
App.,  D.  C),  43  D.  C.  App.  136,  33  Am. 
B.  R.  750;  Gray  v.  Arnot  (N.  Dak.  Sup.  Ct.), 
31  N.  Dak.  461,  35  Am.  B.  R.  704,  154  N".  W. 
268. 

210.  Skilton  v.   Codington,   185  N.   Y.   80, 


15  Am.  B.  R.  810,  77  N.  E.  790;   Crosby  v. 
Miller   (Ct.  App.,  Col.),  27  App.  D.  C,  481, 

16  Am.  B.  R.  805,  34  W.  L.  R.  320. 

As  to  jurisdiction  of  State  court  to  enter- 
tain action  to  set  aside  alleged  voidable 
transfer,  notwithstanding  adjudication  of 
bankruptcy.  Bryan  v.  Madden,  109  N.  Y. 
App.  Div,  876,,  15  Am.  B.  R.  388,  96  N.  Y. 
Supp.  465. 

Controversy  between  third  party  and  trus- 
tee.—  The  title  to  real  property,  claimed  in 
good  faith  by  a  third  party  and  also  by  the 
trustee  in  bankruptcy  of  one  holding  the 
mere  naked  possession,  but  never  actually 
taken  possession  of  by  the  bankruptcy  court, 
may  be  determined  by  a  plenary  suit  in  the 
State  court  by  such  third  party.  Peters  v. 
Bowers  (Colo.  Sup.  Ct.),  37  Am.  B.  R.  485, 
158  Pac.  1101. 

211.  In  re  Girdes  (D.  C,  Ohio),  4  Am.  B. 
R.  346,  102  Fed.  318;  In  re  English  (C.  C. 
A.,  2d  Cir.),  11  Am.  B.  R.  674,  127  Fed.  940; 
Matter  of  Bay  City  Irrigation  Co.  (D.  C, 
Tex.),  14  Am.  B.  R.  370,  135  Fed.  850; 
Pietri  v.  Wells  (La.  Sup.  Ct.),  137  La.  1087, 
36  Am.  B.  R.  105,  69  So.  847 ;  Mclaughlin  v. 
Knop  (D.  C,  La.),  32  Am.  B.  R.  582,  214 
Fed.  260;  Matter  of  Wilkinsburg,  etc.,  Dis- 
trict (Sup.  Ct.,  Pa.),  234  Pa.  St.  373,  32 
Am.  B.  R.  856,  83  Atl.  410. 

Proceeding  for  enforcement  of  liens. — ^A 
suit  in  a  State  court  to  foreclose  a  mortgage  , 
or  to  enforce  liens  against  specific  property, 
commenced  before  a  petition  in  bankruptcy 
is- filed  agSiinst  the  mortgagor,  may  be  pre- 
sented by  the  State  court  without  interfer- 
ence from  the  court  of  bankruptcy.  Tube 
City  Mining  &  Milling  Co.  v.  Otterson  (Ariz. 
Sup.  Ct.),  16  Ariz.  305,  35  Am.  B.  R.  500, 
146  Pac.  203. 
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retains  it.*^  The  rule  is  that  "  considering  the  peculiar  character  of  our  gov- 
ernment and  keeping  in  view  the  forbearance  which  courts  of  co-ordinant 
jurisdiction  exercise  towards  each  other,  it  follows  that  the  court  which  first 
obtains  the  lawful  jurisdiction  over  the  subject  matter  of  a  controversy  must 
by  the  other  courts  be  permitted  to  proceed  therein  to  final  judgment."  *^* 
Where  the  property  in  controversy  is  rightfully  in  possession  of  a  State  court 
or  its  oflicers  prior  to  a  period  of  four  months  before  a  petition  is  filed,  the 
adjudication  of  bankruptcy  does  not  deprive  the  State  court  of  a  right  to 
continue  in  possession  of  such  property,  or  of  its  jurisdiction  to  determine  the 


812.  In  re  Russell  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  E.  658,  101  Fed.  248 ;  In  re  Chamters 
(D.  C,  E.  I.),  3  Am.  B.  R.  537,  98  Fed.  865; 
Southern  Loan  4;  Trust  Co.  v.  Benbow  (D.  C, 
N.  Car.),  3  Am.  B.  E.  9,  96  Fed.  514;  Keegan 
V.  King  (D.  C,  Ind.),  3  Am.  B.  R.  79,  96 
Fed.  758;  In  re  Lemmon  (C.  C.  A.,  6th  Cir.), 
7  Am.  B.  R.  291,  112  Fed.  296;  Crosby  v. 
Spear,  98  Me.  542,  11  Am.  B.  R.  613,  57 
Atl.  881,  holding  that  an  action  of  replevin 
cannot  be  commenced  and  maintained  against 
a  trustee  to  recover  property  in  the  posses- 
sion of  the  bankrupt  at  the  time  of  the 
adjudication;  Pietri  v.  Wells  (I/a.  Sup.  Ct.), 
137  La.  1087,  36  Am.  B.  R.  105,  69  So.  847; 
Union  Banking  Co.  v.  Truscott  Mfg.  Co. 
(Mich.  Sup.  Ct.),  36  Am.  B.  E.  176,  155 
N.  W.  717. 

Where  a  suit  is  pending  in  a  State  court 
at  the  time  of  bankruptcy,  to  secure  posses- 
sion of  certain  goods,  and  the  trustee  is  sub- 
stituted as  a  party  plaintiff  for  the  bank- 
rupt, the  State  court  should  not  order  a  sale 
of  the  goods  under  the  direction  of  the  bank- 
ruptcy court,  but  if  the  claim  of  the  trustee 
is  established  he  is  entitled  to  the  goods. 
Earlv.  Jacobs  (Mich.  Sup.  Ct.),  177  Mich. 
163,  31  Am.  B.  R.  90,  142  N.  W.  1079. 

Recognition  of  jurisdiction  by  trustee  by 
intervention. —  Where  a  trustee  in  bank- 
ruptcy intervenes  in  a  foreclosure  proceed- 
ing pending  in  a  State  court,  he  thereby 
recognizes  the  jurisdiction  of  that  court. 
O'Reilly  V.  Pietri  (Sup.  Ct.,  La.),  135  La.  1, 
32  Am.  B.  R.  274,  64  So.  922. 

213.  Pickens  v.  Dent  (C.  C.  A.,  4th  Cir.), 
5  Am.  B.  R.  644,  106  Fed.  653,  affd.  187  U.  S. 
177,  9  Am.  B.  E.  47,  47  L.  Ed.  128;  Metcalf 
V.  Barker,  187  U.  S.  165,  9  Am.  B.  R.  36,  47 
L.  Ed.  122;  Matter  of  Cameron  Currie  Co. 
(Eef.,  Mich.),  20  Am.  B.  E.  790;  In  ro 
English  (C.  C.  A.,  2d  Cir.),  11  Am.  B.  E.  674, 
127  Fed.  94Cl,  in  which  the  court  said:  "W© 
know  of  no  provision  of  the  bankrupt  act, 
and  our  attention  is  called  to  no  authority, 
which  will  sustain  the  proposition  that,  when 
a  year  afterwards  one  of  the  parties  to  an 
action  is  adjudicated  a  bankrupt,  the  State 
court  is  shorn  of  its  jurisdiction  to  determine 
the  controversy,  and  must  turn  over  ,the 
property  to  the  bankruptcy  court."  In  re 
Seebold  (C.  C.  A.,  5th  Cir.),  5  Am.  B.  E. 
358,  105  Fed.  910;  In  re  Tune  (D.  C„  Ala.), 


8  Am.  B.  E.  285,  115  Fed.  906;  In  re  Wells 
(D.  C,  Mo.),  8  Am.  B.  E.  75,  114  Fed.  222; 
Dea  Moines  Savings  Bank  v.  Morgan  Jewelry 
Co.,  1231  Iowa  432,  12  Am.  B.  E.  781,  99 
N.  W.  121,  holding  that  a  trustee  in  bank- 
ruptcy, by  intervening  in  an  action  to  en- 
force a  specific  lien  pending  in  .a  State  court, 
cannot  thereby  oust  the  court  of  jurisdic- 
tion; In  re  Gerdes  (D.  C,  Ohio),  4  Am.  B.  E. 
346,  102  Fed.  318;  In  re  Price  (D.  C,  N.  Y.), 
1  Am.  B.  E.  606,  92  Fed.  987;  Bank  of 
Andrews  v.  Gudger  (C.  C.  A.,  4th  Cir.),  32 
Am.  B.  R.  11,  212  Fed.  49;  Matter  of  Wilkins- 
burg,  etc.,  District  (Sup.  Ct.,  Pa.),  234  Pa. 
St.  273,  32  Am.  B.  R.  856,  83  Atl.  410;  Mc- 
Loughlin  v.  Knopp  (D.  C,  La.),  32  Am.  B.  E. 
582,  214  Fed.  260^  Luxury  Fruit  Co.  v. 
Harris  (Sup.  Ct.,  Ga.),  142  Ga.  866,  33  Am. 
B.  E.-711,  83  S.  E.  1093;  Matthews  &  Sons 
V.  Wehre  Co.  (D.  C,  La.),  32  Am.  B.  E.  180, 
213  Fed.  396,  in  which  the  court  said:  "In 
the  exercise  of  that  comity  that  is  always 
observed  by  courts  it  is  not  likely  that  the 
jurisdiction  of  the  State  court  would  be  dis- 
turbed in  the  miatter  of  the  foreclosure  of 
a  mortgage  if  it  bad  in  fact  attached  first, 
for  the  trustee  ia  not  bound  to  take  pos- 
session of  mortgaged  property,  unless  it  is 
for  the  benefit  of  all  the  creditors,  and  it 
makes  little  difference  which  court  shall  sell 
it  and  administer  the  proceeds." 

Review  in  bankruptcy  court  of  proceedings 
in  State  courts. — i  The  owner  of  certain  prop- 
erty having  become  insolvent,  the  contractor 
erecting  buildings  for  such  owner  began  pro- 
ceedings in  the  State  court  to  foreclose  a  me- 
chanic's lien.  After  bankruptcy  of  the  owner 
the  trustee  was  permitted  to  intervene  in  the 
Supreme  Court  of  the  State.  A  judgment  in 
favor  of  the  contractor  was  therein  affirmed. 
It  was  held  that  the  proceedings  in  bank- 
ruptcy would  not  render  void  the  proceed- 
ings then  pending  in  the  State  court,  though 
the  bankruptcy  court  might  exercise  revisory 
powers  over  them;  but  that  in  the  exercise 
of  such  powers  the  bankruptcy  court  would 
not  review  the  judgment  of  the  State  courts 
as  to  minor  amounts  involved,  or  questions 
whether  certain  minor  portions  of  the  prop- 
erty were  or  were  not  parts  of  the  parcel  to 
which  the, lien  attached.  Hobbs  v.  Head  & 
Dowst  Co.  (C.  0.  A.,  Ist  Cir.),  26  Am.  B. 
R.  63,  184  Fed.  409. 
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controversy.*"  A  State  couit  has  no  jurisdiction  to  foreclose  a  mortgage  on  a 
bankrupt's  property  after  bankruptcy  baa  intervened;  -witbout  leave  of  the 
bankruptcy  court  and  making  the  trustee  a  party.^^^  State  courts' have  juris- 
diction against  marshals,  referees  and  trustees  in  banklniptcy,  to  recover  dam- 
ages for  wrongful  acts  entirely  beyond  the  legitimate  scope  and  performance 
of  official  duties.^^®  This  jurisdiction  will  not  be  exercised  unless  it  appears 
that  such  officers,  were  in  wrongful  possession  of  the  property  in  controversy.*" 
"When  the  possession  of  a  State  court  amounts  to  a. fraud  on  the  law,  as  through 
a  general  assignment  or  a  preference  or  an  attachment,  within  the  four  months' 
period,  the  State  court,  while  not,  strictly  speaking,  ousted,  in  effect  ceases  to 
exercise  jurisdiction,  the  assignee,  or  sheriff,  or  parties  being  permanently 
restrained.^^*   The  adjudication  vests  in  the  trustee  or  temporary  receiver  the 


214.  In  re  English  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  674,  127  Fed.  940;  In  re  Heck- 
man  (C.  C.  A.,  9th  Cir.),  15  Am.  B.  R.  500, 
140  Fed.  859,  72  C.  C.  A.  8. 

Where  a  vendor  of  chattels,  upon  electing 
to  rescind  the  sale  for  fraud,  brought  an  ac- 
tion In  a  State  court- to  recover  the  property 
and  immediately  seized  it  under  a  writ  of 
sequestration,  the  jurisdiction  of  the  State 
court  is  in  no  way  affected  because  there- 
after the  buyer  was  adjudicated  bankrupt 
and  his  trustee  took  possession  of  the  prop- 
erty. Linstroth  Wagon  Co.  v.  Ballew  (C.  C. 
A.,  5th  Cir.),  18  Am.  B.  R.  23,  149  Fed.  960. 

Suit  in  State  court  to  establish  lien. — 
Where  at  the  adjudication  of  a  corporation 
there  is  pending  a  suit  to  establish  a  lien 
upon  its  property,  the  question  of  the  validity 
of  the  asserted  liens  may  be  left  to  the  deter- 
mination of  the  State  court,  but  the  bank- 
ruptcy court  has  power  to  direct  the  trustee 
in  bankruptcy  to  appear  in  the  action  and 
present  his  case  and  moke  all  reasonable 
effort  to  have  the  issues  in  the  action  brought 
to  a  judgment.  In  re  New  England  Breeders' 
Club  (D.  C,  N.  H.),  23  Am.  B.  R.  689,  175 
Fed.  501. 

Suit  in  State  court  by  stockholders  to  pro- 
tect rights. —  The  pendency  in  a  State  court 
of  a  suit  instituted  against  a  corpbration  by 
its  stockholders  for  the  protection  of  their 
rights,  and  the  possession  of  corporate  prop- 
erty by  a  receiver  appointed  in  such  suit, 
although  such  possession  was  acquired  more 
than  four  months  prior  to  thfs  adjudication 
in  bankruptcy,  will  not  deprive  the  bank- 
ruptcy courts  of  jurisdiction  to  compel  the 
State  receiver  to  turn  over  the  property  of 
such  bankrupt  to  the  receiver  in  bankruptcy. 
Bank  of  Andrews  v.  Gudger  (C;'C.  A.,  4th 
Cir.),  32  Am.  B.  R.  11,  212  Fed.  49. 

ai6.  McLoughlin  v.  Knopp  (D.  C,  La.), 
32  Am.  B.  R.  582,  214  Fed.  260. 

816.  Berman  v.  Smith  (D.  C,  Ga.),  22 
Am.  B.  R.  662,  171  Fed.  735;  Smith  v. 
Berman  (Ct.  of  App.,  Ga.),  8  Ga.  App.  262, 
24  Am.  B.  R.  849,  68  S.  E.  1014. 

217.  Smith  v.  Berman  (Ct.  of  App.,  Ga.), 
8  Ga.  App.  262,  24  Am.  B.  R.  849,  68  S.  E. 
1014. 

218.  See  p.  292,  ante.    See  Matter  of  Horn- 


stein  (B.  C.,  N.  Y.),  10  Am.  B.  R.  308,  122 
Fed,  266. 

Attachment  in  State  cburt.-^In  the  case 
of  Tennessee  Producer  Marble  Co.  v.  Grant 
(C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  288,  135 
Fed.  322,  it  .was  held  that  where,  prior  to 
the  filing  of  a  petition  against  an  involun- 
tary bankrupt,  to  enforce  an  asserted  right 
i«  rem,  under  the  State  law,  the  bankruptcy 
court  is  without  jurisdiction  to  stay  such  suit 
after  the  court  has  acquired  jurisdiction  of 
the  res.  This  case  was  followed  in  the  case 
of  In  re  Kane  (D.  C,  Pa.) ,  18  Am.  B.  R.  654, 
152  Fed.  587,  where  it  was  held  that  if,  prior 
to  the  filing  of  a  petition  in  bankruptcy,  a 
fimd  claimed  by  the  bankrupt  and  others  had 
been  attached  iu'  a  State  court  by  garnish- 
ment, that  court  is  the  proper  tribunal  to 
settle  the  controversy,  unless  all  parties  in 
interest  submit  to  the  jurisdiction  of  the 
bankruptcy  court. 

Neither  of  these  cases  properly  consider 
the  effect  of  §  67-f  of  the  bankruptcy  act, 
nullifying  liens  obtained  by  judgment,  at- 
■tachment  or  otherwise  within  the  four 
months'  period.  Where  a  lien  is  created  by ' 
attachment  or  levy  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy, 
it  becomes  null  and  void  on  the  adjudication 
of  bankruptcy.  This  being  the  case,  the  juris- 
diction of  the  State  court  in  respect  to  the 
property  subject  to  the  lien  is  terminated. 
See  Lelm[ian  Stern  Co.  v.  Martin  &  Co.  (La. 
Sup.  Ct.),  132  La.  231,  32  Am.  B.  R.  681, 
61  So.  212.  In  the  case  of  In  re  Oxley  & 
White  (D.  C,  Wash.),  25  Am.  B.  R.  656, 
182  Fed.  1019,  the  court  quotes  and  approves 
this  statement  as  to  the  effect  of  the  pre- 
ceding cases  and  says:  "Ordinarily,  the 
superior  court  would  have  jurisdiction  to  en- 
force the  original  lien  of  the  mortgage  in  a 
suit  brought  before  the  initiation  of  bank- 
ruptcy proceedings,  and  this  court  should 
not  interfere  unless  it  be  necessary  so  to  do 
in  order  to  protect  some  right  arising  from 
the  bankruptcy  statute.  It  is  admitted  here 
that  the  goods  upon  which  the  lien  was  im- 
pressed by  confession  of  judgment  are  so 
intermingled  with  those  upon  which  the  mort- 
gage lien  really  existed  that  the  two  classes 
of  goods  cannot  be  distinguished.     This  ren- 
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title  of  the  bankrupt's  property,  and  stays  all  seizures  made  witMn  four  months ; 
it  has"  the  force  and  effect  of  an  attachment  and  an  injunction,  and  is  a  cawedt 
to  all  the  world.  After  such  adjudication  a  State  court  has  no  jurisdiction  to 
determine  any  rights  affecting  the  bankrupt's  estate,  and  is  pdwerleSs  to  enforce 
any  of  its  judgments  as  to  such  estate.^"  Biit  this  does  not  prevent  a  iState 
court  from  exercising  such  -jurisdiction  as  may  be  necessary  to  preserve  the 
property  which  has  been  taken  into  its  possession.^^"  Where  an.  action  is 
brought  by  a  trustee  in  a  State  court  to  recover  an  alleged  preiference,  such 
court  cannot  determine  the  validity  of  their  claims  against  the  bankrupt  and 
whether  other  creditors  have  not  received  voidable  prefereiice;  to  hold  other^ 
wise  would  be  to  transfer  in  a  large  measure  the  administration  of  the  bank- 
rupt's estate  from  the  bankruptcy  court  to  the  State  court.^^^  The  possession 
by  the  bankrupt  court  of  the  proceeds  of  the  sale  of  mortgaged  chattels  does 
not  deprive  the  State  court  of  its  conceded  jurisdiction  to  set  aside  the  mort- 
gage as  fraudulent. ^^^  If  an  assignment  or  receivership  or  trusteeship  is  made 
or  created  under  a  State  law  for  the  benefit  of  creditors  within  four  months 
prior  io  the  filing,  of  a  petition  in  bankruptcy^  and  a  iState  court  in  the  exercise 
of  its  jurisdiction  under  such  law  assumes  possession  of  the  property,  it  may 
not' retain  such  possession  and  proceed  to  a  distribution  of  the  property  anrong 
the  creditors,  but  upon  fte  adjudication  the  bankruptcy  court  supersedes  the 
State  court  and' becomes  possessed  of  the  property  for  the  purpose  of  adminis- 
tration.*^ Where  a  lien  on  the  bankrupt's  property  antedates  the  filing  of  the 


ders  it  necessary  that  the  entire  sale  be,  en- 
joined as  otherwise  the  confession  of  judg- 
ment made  by  the  insolvent  debtors  within 
four  months  before  the  filing  of  the  petition, 
and  resulting  in  the  creation  of  a  lien  made 
void  by  the  bankruptcy  statute,  would  stand 
unassailable.  The  peculiar  nature  of  the 
bankruptcy  proceedings  is  such  that  in  no 
court  except  a  court  of  bankruptcy  can  the 
appropriate  remedy  be  applied.  If  an  adjudi- 
cation of  bankruptcy  takes  place  in  this  mat- 
ter the  lien  of  thfe  mortgage  will  be  upheld 
here  to  whatever  extent  it  is  valid,  and  such 
steps  will  be  taken  as  will  fully  recognize  the 
respect  due  to  the  superior  court  and  its 
oflScers,  with  proper  regard  to  the  harmonious 
relations  which  have  ever  existed  between  the 
two  courts." 

219.  In  re  Muskoya  Lumber  Co.  (D.  C, 
N.  y.),  11  Am.  B.  R.  761,  127  Fed.  760;  In 
re  Knight  (D.  C,  Ky.),  U  Am.  B.  E.  1,  125 
Fed.  35;  In  re  Kaplan  (D.  C,  Ga.),  16  Am. 
B.  K.  267,  144  Fed.  159;  Smith  v.  Berman 
(Ct.  of  App.,  Ga.)>  8  Ga.  App.  262,  24  Am. 
B.  E.  849,  68  S.  E.  1014,  where  it  wias  held 
that  an  action  would  not  lie  in  a  State  court 
against  a  trustee  for  conversion  of  personal 
property  claimed  by  the  wife  of  the  bank- 
rupt, where  it  appears  that  the  court  of  bank- 
ruptcy had  possession  of  the  property  through 
its  trustee;  in  such  a, case,  the  bankruptcy 
court  has  exclusive  jurisdiction  to  hear  and 
determine  all  questions  relating  to  the  right 
of  possession  and  to  the  title  of  the  property 
it  its  custody;  Pngh  v.  Loisel  (C.  C.  A.,  5th 
Cir.),  33  Am.  B.  E.  580,  219  Fed.  417. 

820.  Jones  v.  Springer,  226  U.  S.  148,  29 
Am.  B.  R.  204,  57  L.  Ed.  161,  in  which  case 


the  court  said :  "  It  is  true,  that  the  estate 
is  regarded  as  in  custodia  legis  from  the  date 
of  the  petition.  (Citing  Acme  Harvesting 
Co.  V.  Beekman  Lumber  Co.,  222  U.  S.  300, 
306,  27  Am.  B.  E.  262,  56  L.  Ed.  208.)  But 
in  a  case  like  the  present,  where,  tmder  on 
attachment  levied  before  the  petition  was 
filed,  the  property  had  been  put  into  the 
hands  of  a  receiver,  without  notice  of  the 
petition,  it  is  not  true  that  all  power  and 
-jurisdiction  of  the  local  court  were  ended 
before  notice  of  the  bankruptcy  proceedings." 

221.  Eau  Claire  Nat'l  Bai^  v.  Jackman, 
204  U.  S.  522,  17  Am.  B.  R.  675,  51  L.  Ed. 
596. 

222.  Frank  v.  Vollkommer,  205  U.  S.  521, 
17  Am.  B.  R.  806,  51  L.  Ed.  911.  In  the  case 
of  Skilton  V.  Codington,  185  N.  Y.  80,  15 
Am.  B.  R.  810,  77  N.  E.  790,  it  was  held  that 
where  a  trustee  in  bankruptcy  retains  out  of 
the  proceeds  of  the  sale  of  the  bankrupt's 
property  a  certain  sum  for  the  benefit  of 
any  liens  or  claims  that  might  be  established 
against  the  debtor,  the  State  court  has  juris- 
diction to  hear  and  determine  an  action 
against  the  trustee  to  enforce  a  chattel  mort- 
gage executed  by  the  bankrupt. 

223.  Randolph  v.  Scruggs,  190  U.  S.  533, 10 
Am.  B.  R.  1,  47  L.  Ed.  1165;  Hooks  v.  Al- 
dridge  (C.  C.  A.,  5th  Cir.),  16  Am.  B.  R.  658, 
145  Fed.  865;  In  re  Knight  (D.  C,  Ky.), 
11  Am.  B.  R.  1,  125  ^Fed.  35;  In  re  Watts, 
190  U.  S.  1,  10  Am.  B.  R.  113,  47  L.  Ed.  933; 
Davis  v.  Bohle  (C.  C.  A.,  '8th  Cir.),  1  Am. 
B.  R.  412,  92  Fed,  325.  As  to  effect  of 
bankruptcy  upon  assigimients  for  the  benefit 
of  creditors  under  State  insolvency  acts,  see 
post. 
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petition  in  bankruptcy^  a  receiver  appointed  by  a.  State  court  in  a  suit  to 
enforce  sucb  lien ,  may  not  be  deprived  of  possession  of  tbe  property  by  the 
bankruptcy  court,  tbus  drawing  to  such  court  jurisdiction  to  determine  sum- 
marily the  validity  of  such  lien.***  The  right  of  a  State  courtj  through  receivers 
appointed  by  it,  to  administer  property  of  one  subsequently  adjudged  bank- 
rupt, brought  within  its  grasp  under  its  process  more  than  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy,  is  not  terminated  by  an  adjudi- 


A  general  assignment  for  the  benefit  of 

creditors  made  within  four  months  prior  to 
the  filing  of  the  petition  is  void  as  aga:inst 
the  trustee  in  bankruptcy,  50  far  as  it  inter- 
feres with  the  administration  of  the  banlcrupt 
estate.    Randolph  v.  Scruggs,  190  U.  S.  533, 

10  Am.  B.  R.  1,  47  L.  Ed.,  1165.  In  such  case 
the  jurisdiction  of  the  State  court  in  respect 
to  the  property  assigned  is  superseded  by 
that  of  the  bankruptcy  court.  In  re  Thomp- 
son (0.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  719, 
128  Fed.   575;    In  re  Knight    (D.   C,  Ky.), 

11  Am.  B.  E.  6,  125  Fed.  35;  In  re  Gray, 
47  N.  Y.-App.  Div.  554,  3  Am.  B.  R.  647, 
62  N.  Y.  Supp.  618:  In  re  Fellerath  (D.  C, 
Ohio),  2  Am.  B.  R.  40,  95  Fed.  121;  In  rfi 
Gut'willig  (C.  C.  A.,  2d  Cir.),  1  Am.  B.  R. 
388,  92  Fed.  337;  Davis  v.  Bohle  (C.  C.  A., 
8th  Cir.),  1  Am.  B.  R.  412,  92  Fed.  325; 
In  re  Sievers  (D.  C.,  N.  Y.),  1  Am.  B.  R.  117, 
91  Fed.  366. 

State  receivership. —  Ordinarily  where  a 
State  court  has  obtained  jurisdiction  over 
property  this  jurisdiction  is  not  disturbed  by 
proceedings  in  bankruptcy,  but  the  exception 
to  the  rule  is,  where  the  property  is  in  the 
hands  of  a  receiver,  held  fdr  the  benefit  of 
creditors,  and  a  receivership  is  created  within 
four  months  prior  to  adjudication.  In  re 
Cameron  Currie  Co.  (Ref.,  Mich.),  20  Am. 
B.  R.  790.  Where  a  receiver  is  appointed 
in  behalf  of  creditors  in  a  proceeding  in  a 
State  court,  based  on  the  debtor's  insolvency, 
within  the  four  months'  period,  the  subse- 
quent adjudication  in  a  bankruptcy  court 
supersedes  the  jurisdiction  of  the  State  court. 
In  re  Watts,  l90  U.  S.  1,  10  Am.  B.  R.  113, 
47   L.  Ed.  933. 

Action  by  trustee  on  bond  of  assignee. — 
Where  the  assignee  under  a  general  assign- 
ment for  the  benefit  of  creditors,  made 
within  the  four  months'  period,  gave  a  bond 
to  duly  account  for  all  moneys  received  by 
him  as  such  assignee  and  voluntarily  ac- 
counted in  the  bankruptcy  court  but  failed 
to  comply  with  its  order  to  turn  over  the 
amount  in  his  hands  to  the  trustee,  the  latter 
by  leave  of  the  State  court  may  maintain  an 
action  against  the  surety  upon  the  assignee's 
bond  to  recover  the  amount  which  the  as- 
signee failed  to  turn  over  to  the  trustee. 
Cohen  v.  American  Surety  Co.,  192  N.  Y.  227, 
20  Am.  B.  R,  65,  84  N.  E.  947. 

General  assignment. — The  bankruptcy  court 
has  jurisdiction  by  summary  proceeding  td 
take  from  assignees  and  receivers  for  general 
creditors  in  ihsolvenoy  or  winding  up  pro- 


ceedings appointed  after  four  months  prior  to 
the  filing  of  petitions  in  bankruptcy,  from 
oflicers  of  courts  attaching  or  replevying 
within  that  "time,  and  from  others  holding 
for  the  bankrupt,  property  claimed  to  be  thai 
of  the  bankrupt,  and  then  by  virtue  of  the 
possession  thus  taken  to  determine  adverse 
claims  to  it  by  a  like  proceeding.  In  re 
Rathman  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
246,  183  Fed.  913. 

Stated  receivership. —  Where  the  receiver  of 
a  corporation  appointed  by  a  State  court,  has 
notice  of  an  order  of  the  bankruptcy  court 
appointing  a  receiver  in  bankruptcy  proceed- 
ings against  such  corporation,  it  is  his  duty 
to  turn^  over  at  once  to  the  receiver  in  bank- 
ruptcy, all  property  of  the  corporation  which 
is  in  his  possession.  In  re  Ziegler  Co.  (D.  C., 
Conn.),  26  Am.  B.  R.  761,  189  Fed.  259.- 

The  fact  that  a  receiver  of  a  private  banker 
was  appointed  by  a  State  co,urt  in  a  suit 
instituted  after  the  filing  of  a  petition  in- 
bankruptcy,  and  that  the  property  of  the 
bankrupt  was  previously  in  charge  of  an 
agent  of  the  State  bank  commissioner,  does 
not  render  the  receiver  an  adverse  claimant, 
so  as  to  prevent  the  bankruptcy  court  from 
issuing  a  summary  order  directing  the  de- 
livery of  the  property  to  the  trustee.  Matter 
of  Sage  (0.  C,  Mo.),  35  Am.  B.  R.  436, 
224  Fed.  525,  in  which  case  the  court  said: 
"  It  is  well  settled  that,  where  a  trustee  in 
bankruptcy^  is  entitled  to  the  possession  of 
property  in  the  poss'ession  of  a  receiver  ap- 
pointed by  a  State  court,  the  court  of  bank- 
ruptcy will,  if  necessary,  by  its  own  order 
direct  and  compel  such  receiver  to  deliver 
such  property  to  the  trustee.  Such  an  order 
can  be  properly  made,  notwithstanding  that 
the  State  court  has  previously  denied  an  ap- 
plication of  the  trustee  in  bankruptcy  ad- 
dressed direct  to  it." 

A  receiver  appointed  pendente  lite  to  con- 
tinue the  business  of  the  bankrupt,  during 
a  suit  instituted  by  the  trustee  to  set  aside 
fraudulent  conveyances  by  the  bankrupt, 
when  a  judgment  is  entered  in  favor  of  such 
trustee,  should  surrender  the  property  to  the 
trustee  upon  demand  and  take  a  receipt  there- 
for. If  the  receiver  has  expended  a  large 
sumi  or  involved  himself  in  future  liabilities, 
the  court  may  secure  him  before  directing 
delivery  of  possession.  Hull  v.  Storage 
House,  166  N.  Y;.  App.  Div.  739,  34  Am.  B. 
R.  375,  152  N.  Y.  Supp.  363. 

224.  In  re  Rathman  (C.  C.  A.,  8th  Cir.),  25 
Am.  B.  R.  246,  183  Fed.  913. 
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cation  in  bankmptcy.^^  If  the  controversy  arose  prior  to  bankruptcy  and 
concerns  property  which  has  passed  to  the  trustee,  and  is  of  such  a  nature  that 
it  might  have  been  litigated  by  a  suit  at  law  or  in  equity  in  a  State  court,  had 
bankruptcy  not  iuterveneji,  ,the  State  court  has  jurisdiction  pf  a  suit  brought 
by  an  adverse  claunant  in  respect  to  such  property.  ^^®  If  proceedings  are 
brought  in  a  State  court  for  the  dissolution  and  winding  up  of  affairs  of  an 
insolvent  corporation  and  subsequently  and  within  four  months  thereafter  a 
petition  in  bankruptcy  against  such  corporation  is  filed,  the  jurisdiction  of 
thfe  State  court  in  respect  to  the  property  of  the  corporation  terminates  upon 
adjudication,  and  the  bankruptcy  court  will  thereupon  supersede  the  State 
court.^^  But  a  creditor's  suit  in  equity  to  liquidate  the  affairs  of  a  corpora- 
tion, instituted  more  than  six  months  prior  to  a  volimtary  bankruptcy  by  the 
corporation,  is  not  necessarily  affected  thereby.***  Where  a  receiver  in  pro- 
ceedings in  a  State  court  against  an  insolvent  corporation  has  been  directed  by 
order  of  such  court  to  deliver  the  assets  of  such  corporation  to  a  receiver  or 
trustee  in  bankruptcy,  such  assets  may  be  retained  notwithstanding  the  reversal 
of  such  order  on  appeal,  and  the  bankruptcy  court  should  determine  all  ques- 
tions relative  to  such  assets.**®  "While  the  jurisdiction  of  the  Federal  courts 
is  essentially  exclusive  when  properly. invoked,,  a  State  court  is  not  necessarily 
deprived  of  jurisdiction  to  dissolve  a  corporation  on  the  ground  of  insolvency ; 
and  where  the  creditors  of  such  a  corporation  fail  to  institute  bankruptcy  pro- 
ceedings within  four  months  after  the  appointment  of  a  receiver  in  the  State 
court  upon  the  ground  of  insolvency,  the  jurisdiction  of  the  State  court  becomes 
fixed  and  not  subject  to  interference.**"  It  has  been  held  that  the  refusal  of 
a  receiver  appointed  in  a  State  court  upon  notice  of  the  appointment  of  a 
receiver  by  the  bankruptcy  court  to  turn  over  property  of  the  bankrupt  to 
the  receiver  in  bankruptcy,  upon  advice  of  counsel,  will  not  be  treated  as  a 
personal  disrespect  to  the  bankruptcy  court,  so  as  to  warrant  his  punishment  as 
for  a  contempt.**^    The  above  doctrines  are  all  that  can  be  safely  stated.   'The 

225.  Blair  v.  Brailey  (XJ.  C.  A.,  5th  Cir.),  ality  of  a  formal  litigation.    The  former  class 
34  Am.  B.  R.  12,  221  Fed.  1.  falls  within  the  ruling  which  holds  that  such 

226.  "George  v.  Gans  (Pa.  Com.  Pleas.),  63  a  suit  may  be  brought  only  in  a  court  which 
Pittsburgh  L.  J.  37,  34  Am.  B.  E.  629.  would  have  had  jurisdiction  of  a  suit  by  the 

Title  to  property  transferred  prior  to  bank-  bankrupt  against  the  adverse  claimant,  ex- 

ruptcy. —  In  the  case  of  Babbitt  v.  Butcher,  cept  where  the  defendant  consents  to  be  sued 

216  U.  S.  102,  23  Am.  B.  E.  519,  54  L.  Ed.  'elsewhere." 

402,  the  court  said :     "  There  are  two  classes  227.  Cresson  &  Clearfield  Coal  &  Coke  Co. 

of  cases  arising  under  the  Act  of  1898,  and  v.  StauflFer    (C.   C.  A.,  3d  Cir.),  17  Am.  B. 

.  controlled  by  different  principles.     The  first  R.  573,  148  Fed.  981 ;  In  re  Storck  Lumber 

class  is  where  there  is  a  claim  of   adverse  Co.   (D.  C,  Md.),  8  Am.  B.  R.  86,  114  Fed. 

title  to  the  property  of  the  bankrupt,  based  860;   In  re  Kersten    (D.   C,   Wis.),   6  Am. 

upon  a  transfer  antedating  the  bankruptcy.  B.  R.  519,  110  Fed.  929;  Carling  v.  Seymour 

The  other  class  is  where  ther^  is  no  claim  Lumber    Co.    (C.    C.   A.,   5th    Cir.),    8   Am. 

of  adverse  title  based  on  any  transfer  prior  B.  R.  29,   113  Fed.  483;  Mauran  v.  Crown 

to  the  bankruptcy,  but  where  the  property  Carpet  Lining  Co.,  23  R.  I.  324,  6  Am.  B.  E. 

is  in  the  physical  possession  of  a  third  party,  ,734,  50  Atl.  331;  In  re  Salmon  &  Salmon 

or  of  an  agent  of  the  bankrupt,  or  of  an  (D.  C,  Mo.),   16  Am.  B.  R.   132,   143   Fed. 

officer  of  a  bankrupt  corporation,  who  refuses  395;  Lyon  v.  Etussell   (Ct.  of  App.,  D.  C), 

to  deliver  it  to  the  trustee  in  bankruptcy.  41  D.  C.  App.  554,  32  Am.  B.  E.  101. 

In  the  former  class  of  cases  a  plenary  action  228.  Yargan  Naval  Stores  Co.  v.  Borchardt 

must  be  brought  either  at  law  or  in  equity,  Co.   (C.  C.  A.,  5th  Cir.),  33  Am.  B.  E.  429, 

by  the  trustee,  in  which  the  adverse  claim  217  Fed.  758. 

of  title  can  be  tried   and  adjudicated.     In  229.  Wright  v.  Harris  (D.  C,  Ga.),  34  Am. 

the  latter  class  it  is  not  necessary  to  bring  B.  R.  574,  221   Fed.  736. 

a,  plenary  suit,  but  the  bankruptcy  court  may  230.  Lyon  v.  Russell  (Ct.  of  App.,  D.  C), 

act  summarily,  and  may  make  an  order  in  41  D.  C.  App.  554,  32  Am.  B.  R.  101. 

a  summary  proceeding  for  the  delivery  of  the  231.  In  re  Zeigler  Co.    (D.  C,  Conn.),  26 

property  to  the  trustee,  without  the  form-  Am.  B.  R.  761,  189  Fed.  259. 
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whole  subject  is  hopelessly  befogged  by  the  fact  that  each  class  of  courts  uncon- 
sciously strains  for  jurisdiction  in  close  cases.  Some  of  the  ^more  reliable 
decisions  will  be  found  in  the  :foot-note.^.*^ 

VI.    CONCURRENT  JURISDICTION  OF  CIRCUIT  COURTS  OVEiR  OFFENSES. 

Subsection  c  of  this  section  provides  that  the  United  States  circuit  courts 
shall  have  concurrent  jurisdiction  with  the  courts  of  bankruptcy  of  the  offenses 
enumerated  in  the  act.  As  already  noticed  in  a  previous  paragraph  under  this 
section  the  circuit  courts  have  been  abolished^  and  the  jurisdiction  of  such 
courts  is  conferred  upon  the  district  cpurts.^^*  This  subsection  is  therefore 
made  of  no  effect,  since  the  district  courts  as  courts  of  bankruptcy  are  given 
jurisdiction  to  arraign,  try  and  punish  those  who  commit  any  of,  the  offenses . 
enumerated  in  the  act.^^*  The  jurisdiction  of  district  courts,  as  to  bankruptcy 
offenses  is  now  exclusive.  The  trial  of  offenses  enumerated  in  section  29  will 
be  moved  like  other  criminal  offenses  at  a  stated  term  of  the  district  court. 

232.  In  re  Russell   (C' C.  A.,  2d  Cir.),  3  (1>. C,  Wis.),  1  Am.  B.  E.  472,  92  Fed.  91; 

Am.  B.  R.  658,  101  Fed.  248;   In  rie  Wood-  Heath  v.  Shaffer  (D.  IC,  Iowa),  2  Am.  B.  E. 

bury  (D.  C,  N.  Dak.),  3  Am.  B.  R.  457,  98.  98,  93'  Fed.  647;  Small  v.  Muller,  67  N".  Y. 
Fed.  ,833;  Robinson  v.  White    (D.  C,  Ind.),  ,    App.  Wv.   143,  8  Am.  B.  E.  448,  73  N.  Y. 

3  Am.  B.  E.  88,  97  Fed.  33;   In  re  Sievers  Supp.;667;  In  re  Spitzer  (C.  C.  A.,  2d  Cir.), 

(D.  C,  Mo.),  1  Am.  B.  E.  117,  91  Fed.  366;  12  Am.  B.  E.  346,  130  Fed.  879. 

In   re   Emslie    (C.   C.   A.,   2d   Cir.),   4   Am.  233.  See  "Judicial  Code,  §§  289,  291. 

B.   E.   126,   102   Fed.   290;   In  re  Pittlekaw  234.  Bankr.  Act,  §  2(4). 


SECTION  TWENTY-FOUR. 


JURISDICTION  OF  APPELLATE  COURTS  .   - 

§  24.  Jurisdiction  of  Appellate  Courts.— a  The  Supreme  Court  of 
the  United  States,  the  Circuit  Courts  of  Appeals  of  the  TJnited  States, 
and  the  Supreme  Courts  of  the  Territories,  in  vacation  in  chambers 
and  during  their  respective  terms,  as  now  or  as  they  may  be  hereafter- 
held,  are  hereby  invested  with  appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in  other  oases.  The  Supreme 
Court  of  the  United  States  shall  exercise  a  like  jurisdiction  from  courts 
of  bankruptcy  not  within  any  organized  circuit  of  the  United  States 
and  from  the  Supreme  Court  of  the  District  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in 
equity,  either  interlocutory  or  final,  to  superintend  and  revise  in  mat- 
ter of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  Such  power  shall  be  exercised  on  due  notice 
and  petition  by  any  party  aggrieved. 


Analogous  provisions:     In  U.  S.:     As  to  appellate  jurisdiction,  Act  of  1867,  §§9,  24,  R.  S., 
§§  4980,  4981,  4982,  4983,  4984,  4985,  ■49'89;   Act  of  1841,   §   4;   Ag  to  supervisory 
jurisdiction.  Act  of  1867,  §  2,  R.  S.,  |§  4986,  4987,  4988;  Act  of  1841,  §  6. 
In  Eng.:    Act  of  1883,  §  104;  General  Rules  12fl-134-a. 
Cross-references:     To  the  law:  Appellate  courts  defined,  §  1(3)  ;  States  include  Territories, 
§  1(24). 
Appeals  and  petitions  to  revise,  generally,  §  25. 
To  the  General  Orders :    Appeals  to  Circuit  Courts  of  Appeal  and  United  States  Supreme 
Court,  allowance,  XXXVI. 


SYNOPSIS  OF  SECTION. 

JURISDICTIOIV  OF  APPEIiLATEJ  COURTS. 

Appellate  Jurisdiction  in  General,  562. 

a.  Appeals  under  law  of  1867,  562. 

b.  (Scope  and  meaning  of  section,  562. 

c.  Controversies  arising  in  bankruptcy  proceedings,  563. 

(1)  In  genebal,  563.   • 

(2)  contbovebsies  arising  in  bankruptct  proceedings,  563. 
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I.  Appellate  Jurisdiction  in  General — Continued. 

(3)  Proceedings  in  bankruptcy,  564. 

(4)  Distinction  between  controversies  arising  in  bankruptcy 

proceedings  and  bankruptcy  proceedings,  565. 
(6)  Importance  of  distinctions,  566. 

n.  Appeals  to  Circuit  Court  of  Appeals  and  Supreme  Court,  567. 

a.  In  general,  567. 

b.  Appeals  from  District  Couri  to  Supreme  Couirt,  568. 

c.  Appeals  to  Circuit  Court  of  Appeals,  568. 

m.  Appeals  to  Supreme  Court  from  Higher  Court  of  State,  568. 
IV.  Supervisory  Jurisdiction,  570. 


I.    APPELLATE  JURISDICTION  IN  GENERAL. 

a.  Appeals  under  law  of  1867. —  The  former  law  was  as  simple  in  respect 
to  appeals  as  the  present^  at  first  glance,  seems  complicated.  Appeals  as  in 
equity  cases  and  writs  of  error  in  those  at  law  were  heard  in  the  circuit  courts 
wherever  the  amount  in  controversy  exceeded  $500;  the  circuit  court  had 
supervisory  jurisdiction  of  all  cases  and  questions  arising  in  a  court  of  bank- 
ruptcy within  its  jurisdiction;  appeals  and  writs  of  error  could  be  heard  in 
the  Supreme  Court  only  when  the  matter  in  dispute  exceeded  $5,000.^  There 
was  also  the  usual  review  by  writ  of  error  in  the  latter  court  of  certain  judg- 
ments of  the  highest  courts  of  the  States.  Since  that  law  was  repealed,  the 
Circuit  Courts  of  Appeals  have  been  vested  with  the  appellate  jurisdiction  of 
the  circuit  court ;  while,-  that  their  calendars  might  not  be  congested  with  a 
multitude  of  petty  questions,  the  appellate  courts  no  longer  "  sit  at  the 
elbow  "  ^  of  the  court  of  bankruptcy,  but  appeals  involving  questions  of  fact 
are  limited  to  important  and  vital  matters,  and  superintendence  may  be  asked 
only  of  questions  of  law.*  Thus,  the  entire  system  has  been  radically  changed, 
and  the  cases  under  the  former  law  are  of  little  value.  Further  differences 
between-  the  old  and  new  system  are  discussed  in  detail  later  under  this  section 
and  under  section  twenty-five,  post. 

b.  Scape  and  meaning  of  section.— As  explained  later,  this  §  24  is  here 
treated  as  if  its  subsection  b  were  a  part  of  §  25.  It  is  clear  from  the  caption 
that  the  section  has  to  do  only  with  the  jurisdiction  of  appellate  courts.  Sub- 
section a  is  general  in  its  terms,  and  makes  applicable  the  general  law  so  far  as 
it  confers  appellate  jurisdiction  of  controversies  in  the  district  court,  by  giving 
the  courts  named  a  general  appellate  jurisdiction  over  questions  arising  in  that 
court  while  sitting  in  bankruptcy.*  This  subsection  has  no  reference  to  appeals 
to  the  Supreme  Court  from  the  Circuit  Court  of  Appeals.  Except  as  expressly 
specified  therein  the  jurisdiction  of  the  Supreme  Court  is  not  broadened  in 
any  way."    Manifestly  the  jurisdiction  conferred  by  this  subsection  is,  so  far 

1.  See  "Analogous  Provisions,"  ante.  112  Fed.  643;   Stelling  v.  Jones  LumVer  Co 

2.  In  re  Adler   (D.  C,  Tenn.),  4  Am.  B.       (C.  C.  A.  7th  Cir.),  8  Am.  B.  R.  521    116 
R.  583,  590,  103  Fed.  444.  Fed.  261;  iScott  &  Co.  v.  Wilson   (CCA 

3.  See  Bankr.  Act,  §  25,  and  read  §  24-b.  7th  Cir.) ),  8  Am.  B.  R.  349,  115  Fed.  284.    ' 

4.  Thus;  see  In  re  Columbia  Real  Estate  5.  Hutchinson  v.  Otis  (IC.  C   A    1st  Cir  \ 
Co.    (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  441,  ,10  Am.  B.  R.  275,  123  Fed.  14.  '' 
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as  applicable,  that  conferred  on  Circuit  Courts  of  Appeal  by  the  Evarts  act, 
subsequently  revised  and  re-enabted  in  the  Judicial  Code.*  This  act  and  the 
limitations  suggested  by  what  follows  under  this  section  and  section  twenty- 
five,  should  be  consulted  for  an  understanding  of  the  broad  scope,  yet  accurate 
boundaries,  of  appeals  in  bankruptcy. 

c.  Controversies  arising  in  bankruptcy  proeeedinips. —  (1)  In  genbrai. — 
This  section  is  limited  to  controversies  arising  in  bankruptcy  proceedings  in 
the  exercise  by  bankruptcy  courts  of  the  jurisdiction  vested  in  them  to  settle 
the  estates  of  bankrupts  and  to  determine  controversies  in  relation  thereto.^ 

(2)     CoNTEOVEESIES    AEISING    IN    BANKRUPTCY    PEOCEEDINGS. The    WOrds 

"  controversies  in  bankruptcy  proceedings  "  in  subsection  a  of  this  section,  and 
the  words  "  in  bankruptcy  proceedings  "  in  the  next  section  refer  to  different 
classes  of  cases ;  the  former  referring  only  to  controversies  outside  of  the  bank- 
ruptcy proceeding  proper,  as  suits  between  the  trustee  and  adverse  claimants.^ 
Nothing  can  be  regarded  as  'a  "  controversy  arising  in  bankruptcy  proceed- 
ings "  within  the  purview  of  subsection  a,  where  the  subject-matter  and  object 
of  the  proceedings  are  within  the  power  to  make  a  summary  order;  certainly 
this  is  true  where  plenary  action  is  not  sought.®  As  stated  by  the  Supreme 
Court:  "  Section  25-a  relates  to  appeals  from  judgments  in  certain  enumerated 
steps  in  bankruptcy  proceedings,  in  respect  to  which  special  provision  thereof 
was. required,  while  §  24-a  relates  to  controversies  arising  in  bankruptcy  pro- 
ceedings in  the  exercise  of  the  jurisdiction  vested  in  them  at  law  and  iii  equity 
by  §  2,  to  settle  the  estates  of  bankrupts,  and  to  determine  controversies  in 
relation  thereto."  ^^   Controversies  arising  in  the  course  of  bankruptcy  proceed- 


6.  Judicial  Code,  §§  128-a,  129,  revised 
from  Act  of  March  3,  1891,  §  6.  Compare, 
also,  Duncan  v.  Landis  ( C.  C,  A.,  3d  Cir. ) , 
5  Am.  B.  R.  649,  106  Fed.  839;  Steele  v. 
Buel  (C.  C.  A.,  Sth  Ciri),  5  Am.  B.  E.  165, 
104  Fed.  968;  In  re  Columbia  Real  Estate 
Co.  (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  441, 
112  Fed.  643;  SteUing  v.  Jones  Lumber  Co. 
(C.  C.  A.,  7th  Cir.),  8  Am.  B.  R.  521,  116 
Fed.  261. 

7.  Hutchinson  v.  Otis,  190  U.  S.  552,  10 
Am.  B.  R.  135,  47  L.  Ed.  1179;  Hewitt  v. 
Berlin  Machine  Works,  194  U.  S.  300,  11  Am. 
B.  E.  709,  48  L.  Ed.  986;  In  re  First  Na- 
tional Bank  of  Canton  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  180,  135  Fed.  62,  holding  that 
an  order  disallowing  the  lien  of  a  chattel 
mortgage  is,  in  a  controversy  arising  out  of 
the  settlement  of  the  bankrupt  estate  and  is 
appealable;  Security  Warehousing  Co.  v. 
Hand  (C.  C  A.,  7th  Cir.),  16  Am.  B.  R.  49, 
143  Fed.  32,  holding. likewise  as  to  a  petition 
to  estalblish  and  enforce  an  alleged  warehouse 
lien.  See  also  Smith  v.  Evans  (C.  C.  A., 
7th  Cir.),  17  Am.  B.  E.  433,  148  Fed.  89. 

8.  In  re  Adier  (D.  C,  Tenn.),  4  Am.  B. 
R.  583,  103  Fed.  444;  Burleigh  v.  Foreman 
(iC.  C.  A.,  1st  Cir.),  11  Am.  B.  R.  74,  125 
Fed.  217;  Liddon  v.  Smith  (C.  C.  A.,  5th 
Cir.),  14  Am.  B.  E.  204,  135  Fed.  43;  Thomas 
V.  Woods  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R. 
132,  173  Fed.  585  f  Matter  of  Breyer  Printing 
Co.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  R.  79,6, 
216  Fed.  878. 

9.  In  re  Farrell  (C.  C.  A.,  6th  dr.),  23 
Am.  B.  R.  826,  176  Fed.  505. 


10.  Controversies  arising  in  bankruptcy 
proceedings.^  Hewitt  v.  Berlin  Machine  Co., 
194  U.  S.  296,  11  Am.  B.  R.  709,  48  L.  Ed. 
986,  in  which, case  it  wasi  held. that  where 
title  was  asserted  to  property  in  the  pos- 
session of  the  trustee  by  an  intervention  rais- 
ing a  distinct  and  separate  issue,  the  contro- 
versy may  be  treated  ,as  one  of  those  "  con- 
troversies arising  in  bankruptcy  proceedings," 
over  which  the  Circuit  Court  of  Appeals 
could,  imder  section  24-a,  exercise'  appellate 
jurisdiction  as  in  other  cases.  See  also  In  re 
National  Bank  of  Canton  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  180,  135  Fed.  62;  Dodge  v. 
Norlin  (C.  C.  A.,  8th  Cir.),  la  Am.  B.  R. 
176,  133  Fed.  363;  In  re  McMahon  (C.  C.  A., 
6th  Cir.),  17  Am.  B.  R.  530,  147  Fed.  685; 
Dolle  V.  Casaell  (C.  C.  A.,  6th  Cir.),  14 
Am.  B.  R.  52,  135  Fed.  52;  Mason  v.  Wol- 
kowich  (C.  'C.  A.,  1st  Cir.),  17  Am.  B.  R. 
709,  150  Fed.  699;  CDell  v.  Bbyden  (C.  C, 
A.,  6th  Cir.),  17  Am.  B.  R.  751,  150  Fed. 
731;  McCarty  v.  Coffin  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  148,  150  Fed.  307;  Thompson 
V.  Mauzy  (C.C.  A.,  4th  Cir.),  23  Am.  B.  R. 
489,  174  Fed.  611;  Morehouse  v.  Pacific  Hard- 
ware, etc.,  Co.  (C.  C.  A.,  9th  Cir.),  24  Am. 
B.  E.  178,  177  Fed.  337;  Baker  Ice  Machine 
Co.  V.  Bailey  (C.  C.  A.,  8th  Cir.),  31  Am. 
B.  R.  513,  209'  Fed.  844,  holding  that  where 
a  conditional  vendor  intervenes  in  a  bank- 
ruptcy proceeding,  asserting  title  to  and  ask- 
ing possession  of  property  sold  the  bankrupt, 
it  is  a  controversy  arising  in  bankruptcy 
proceedings.  Affd.  23»  U.  S.  268,  36  Am.  B. 
R.  814.    See  Am.  Bankr.  Dig.  §  1218. 
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_ings  involve  questions  between  the  receiver  or  trustee  representing  the  bank- 
rupt and  his  general  creditors,  as  such,  on  the  one  hand,  and  adverse  claimants 
on  the  other,  concerning  property  in  the  possession  of  the  trustee  or  receiver, 
or  of  the  claimants,  to  be  litigated  in  appropriate  plenary  suits,  and  not  affect- 
ing directly  administrative  orders  and  judgments,  but  only  the  extent  of  the 
estate  to  be  disti^ibuted  ultimately  among' general  creditors."  As  where  a 
controversy  arises  in  respect  to  the  claim  of  .an  adverse  claimant  inrespect  to 
a  fund  in  the  hands  of  the  trustee  a,s  a  result  of'k  suit  in  a  State  court  to'  recover 
property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors,  it  is  a  controversy 
arising -in  bankruptcy  and  is  appealable  under  subsection  a  of  this  section.^^ 
Such  orders  and  decrees  as  are  in  the  nature  of  independent  suits  and  contro- 
versies, arising  in  the  course  of  bankruptcy  proceedings  are  reviewable  on 
appeal  or  writ  of  error,  as  the  case  may  be,  under  subsection  a  of  this  section.^' 
(3)  PEO'CEEDiiirGS  IN  baitkbuptct; — Subsectiou  fe  relates  to  proceedings 
in  bankruptcy  only,  as  distinguished  from  controversies  arising  in  bankruptciy 


Priority  of  liens.— ^Where,  a  trustee  in  bank- 
ruptcy flies  a  petition  asking  that'the  lands 
oif  the  bankrupt  be  sold  free  of  all  encum- 
brances and  that  the  liens  be  marshalled  and 
transferred  to  the  proceeds,  and  a  inaprtgagee 
files  an  answer  which  is  in  effect ,  an  inter- 
vening petition  in  which  it  asks  relief 
against  the  trustee  aaid  other  lien  holders, 
and  the  real  question  is  as  between  , the  lien 
holders  as  to  the  priority  of  their  respective 
liens,  it  is  a  controversy  under  sectibn  24a 
and  appeal  from  the  decree  of  the  District 
Court  is  the  proper  remedy.  Century  Sav- 
ings Bank  v.  Moodiy  (C.  C.  A.,  8th  Cir.), 
31  Am.  B.  E.  586,  209  Fed.  775. 

A  petition  to  revise  is  the  equivalent  of  an 
appeal  for  the  purposes  of  the  Act  of  Febru- 
ary 13,  1911,  abolishing  the  supervision  fee 
on  appeal  to  the  Circuit  Court  of  Appeals. 
Matter  of  Burr  Mfg.  Co.  (C.  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  61,  215  Fed.  898. 

Proceedings  to  establish  liens. —  Where 
labor  claimants  orally  call  the  attention  of 
the  district  court,  acting  as  a,ri  ancillary 
tribunal,  to  services  rendered  to  the  bank- 
rupt, and  tfl..their  rights  in  a  fund,  held  by 
the  ancillary  receiver  from  a  State  receiver 
and  not  derived  through  direct  operation  of 
the  adjudication;  and  a  special  master  is 
appointed  to  take  testimony,  the  action  by 
the  claimants  constitutes  an  intervention  in 
bankruptcy  proceedings,  giving  rise  to  a 
"  controversy,"  within  the  meaning  of  sec- 
tion 24a  of  the  bankruptcy  act.  Emerson  v. 
Castor  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  E. 
719,  236  Fed.  29. 

11.  Matter  of  Breyer  Printing  Co.  (C  C. 
A.,  7th  Cir.),  32  Am.  B.  E.  796,  216  Fed. 
878,  citing  Matter  of  Loving,  224  U.  S.  183, 
27  Am.  B.  E.  852,  56'  L.  Ed.  725;  United 
States  Fidelity  Co.  v.  Bray,  225  U.  S.  205, 
217,  28  Am.  B.  E.  207,  56  L.  Ed.  1055;  see 
In  re  Mueller  (C.  C.  A.,  Ky.),  14  Am.  B.  E. 
256,  135  Fed  711,  in  which  the  court  says: 
"  By  '  controversies  arising  in  bankruptcy 
proceedings '  is  meant  those  independent  of 
plenary  suits  which  concern  the  bankrupt's 


\  estate,  and  arising  by  intervention  or  other- 
wise hetween  the  trustee  representing  the 
bankrupt's  estate  and  claimants  asserting 
some  right  or  interest  adverse  to  the  bankf- 

.  rupt  Or  .  his  general  creditors."  See  Kirk- 
patrick  v.  Haruesberger  ( C.  C.  A.,  5th  Cir.'jj 
29  Am.  B.  E.  439,  199  Fed.  886. 

Wherever  a  third  person  intervenes  in  the 
bankruptcy  court  and  asserts  a  superior  title 
to  property  held  by  the  trustee,  he  institutes 
a  controversy  in  a  bankruptcy  proceeding, 
whether  he  intervenes  by  an  original  petition, 
or  is  brought  into  court  upon- the  application 
of  the  trustee,  and  his  remedy  to  review  a 
judgment  of  that  court  is  by  an  appeal  under 
section  24a.  Gibbons  v.  Goldsmith  (C.  C.  A., 
9th  Cir.),  35  Am.  B.  E.  40,  222  Fed,  826. 

Review  of  order  vacating  temporary  injunc- 
tion.—  The  review  of  an  order  of  the  district 
court,  vacating  a  prior  order  of  the  same 
court  directing  that  an  interlocutory  injunc- 
tion issue  restraining  third  parties'  from  pro- 
ceeding in  an  action  in  a  State  court  against 
the  hankrupt,  may  be  had  under  §  24a,  as 
the  question  at  issue  is  a  controversy  arising 
in  bankruptcy  proceedings.  Bothwell  v.  Fitz- 
gerald (C.  C.  A.,  9th  Cir.),  34  Am.  B.  E. 
261,  219  Fed.  408. 

12.  Globe  Bank  &  Trust  Co.  v.  Martin,  236 
U.  S.  288,  34  Am.  B.  E.  162,  59  L.  Ed.  583. 

13.  In  re  Mueller  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  256,  135  Fed.  711;  Dickas  v. 
Barnes  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  B. 
566,  140  Fed.  849;  In  re  McKenzie  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  679,  142  Fed. 
383;  In  re  Friend  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  E.  595,  134  Fed.  778;  Smith  v.  Evans 
(C.  C.  A.,  7th  Cir.),  17  Am.  B.  R.  433,  148 
Fed.  89;  In  re  Doran  (C.  C.  A.,  6th  Oir.), 
18  Am.  B.  E.  760,  154  Fed.  467;  Loeser  v. 
Savings  Deposit  Bank  &  Trust  Co.  (C.  C. 
A.,  6th  Cir.),  20  Am.  B.  E.  845,  163  Fed.  212; 
Coder  v.  Arts  (Slip.  Ct.),  213  U.  S.  223,. 22 
Am.  B.  E.  1,  53  L.  Ed.  772;  In  re  Streator 
Metal  Stamping  Co.  (C.  C.  A.,  7tll  Cir.),  30 
Am.  B.  R.  55,  205  Fed.  280. 
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and  from  plenary  suits."  If  the  proceeding  is  summarj  in  its  character  and 
object,  it  is  a  proceeding  in  bantruptcy,  renewable  under  §  24r-b.*^  The  object 
-of  subsection  h  is  to  give  a  review  as  to  matters  of  law;  where  facts  are  not  in 
controversy,  of  orders  of  courts  of  bankruptcy  in  the  ordinary  administration  of 
the  bankrupt's  estate.^*  '    ■ 

(4)    DiSTINCTIOIT    BETWEEN   CONTEOVBESIES    AEISING    IN    BANKEUPTCY    PEO- 

CBEDiNGS  AND  BANKEUPTCY  PEOCEEDiNGS. —  There  is  a  clear  distinction 
between  such  controversies  and  "  proceedings  in  bankruptcy  "  within  the  mean- 
ing of  section  25-a ;  the  latter,  broadly  speaiiug,  covering  questions  between  the 
alleged  bankrupt  Mid  his  creditors  as  such;  commencing  with  the  filing  of  the 
petition,  ending  with  the  discharge  and  including  matters  of  administration 
generally,  such  as  appointments  of  receivers  and  trustees,  sales,  exemptions, 
proof  and  allowance  of  claims,  and  other  similar  matters  to  be  disposed  of 
summarily,  all  of  which  naturally  occur  in  the  settlement  of  the  estate."   The 


14.  United  States  v.  Ruggles  (C.  Q.  A.,  6th 
Cir.),  34  Am.  B.  R.-  91,  221  Fed.  256. 

16.  Courtney  v.  Shea  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  753,  225  Fed.  358,  and  cases 
cited. 

.  16.  Matter  of  Loving,  224  U.  S.  183,  27 
Am.  B.  R.  852,-  56  L.  Ed.  725;  Thomas  Co. 
V.  Beharrell  (C.  C.  A.,  9th  Cir.),  36  Am. 
B.  R.  688,  229  Fed.  691;  Barton  Lumber  & 
Brick  Co.  v.  Prewitt  (C.  C.  A.,  8th  Cir.), 
36  Am.  B.  R.  718,  231  Fed.  919. 

The  proceedings  reviewable  under  §  24b 
are  those  administrative  orders  and  decrees 
in  the  ordinary  course  of  a  bankruptcy  be- 
tween the  filing  ot  the  petition  and  the  final 
settlement  of  the  estate,  which  are  not  made 
specially  appealable  under  §  25a.  In  re 
MueUer  (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R. 
256,  135  Fed  711. 

17.  Distinction  between  "Controversies 
arising  in  bankruptcy  proceedings  "  and  "Pro- 
ceedings in  bankruptcy." — ^In  the  case  of  in 
re  Friend  (C.  C.  A.,  7th  Cir.),  !»  Am.  B.  E. 
595,  134  Fed.  778,  the  court  said:  "  Section 
23  established  a  clear  distinction  between 
'proceedings  in  bankruptcy'-  and  'contro- 
versies at  law  and  in  equity  arising  in  the 
course  of  bankruptcy  proceedings ; '  the  for- 
mer, broadly  speaking,  covering  questions  be- 
tween the  alleged  bankrupt  and  his  creditors, 
as  such,  commencing  with  the  petition  for 
adjudication,  ending  with  the  discharge,  and 
including  matters  of  administration  gen- 
erally, such  as  a,ppointment8  of  receivers  and 
trustees,,  sales,  exemptions,  allowances  and 
the  like,  to  be  disposed  of  summarily,  all  of 
which  naturally  occur  in  the  settlement  of 
the  estate;  and  the  latter,  broadly  speaking, 
involving  questions  between  the  trustee,  rep- 
resenting the  bankrupt  and  his  creditors,  on 
the  one  side  and'  adverse  claimants  on  the 
other,  concerning  property  in  the  possession 
of  the  trustee  or  of  the  claimants,  to  be 
litigated  in  appropriate  plenary  suits  and 
not  affecting  directly,  the  administrative 
orders  and  judgments  but  only  the  question 
of  the  extent  of  the  estate." 

Judge  Keller  has  summarized  the  conclu- 
sions of  the  several  cases  involving  such  dis- 


tinction in  the  following  language:  "That 
,  there  is  a  clear  distinction  between  '  contro- 
versies arising  in  bankruptcy  proceedings,'  as 
mentioned  in  section  24-a,  and  '  the  proceed- 
ings-in  bankruptcy,'  which,  by  section  24-b, 
the  Circuit  Courts  of  Appeal  are- given,  juris- 
diction to  superintend  and  revise  '  in  matter 
of  law:'  the  former,  being  generally  held  to 
embrace  questions  between  the  trustee,  rep- 
resenting the  bankrupt  and  his  creditors,  on 
the  one  side,  and  adverse  claimants,  .on  the 
other,  and  not  directly  aSecting  those  ad- 
ministrative orders  and  judgments  ordinarily 
krtown  as  '  proceedings  in  bankruptcy,'  and 
the  latter  being  confined  to  those  questions 
arising  between  the  bankrupt  and  his  cred- 
itors which  are  the  very  subject  of  such  ad- 
ministrative ordersi  and  judgments,.,  from  the 
petition  for  adjudication  to  the  discharge, 
and  including  the  intermiediate  administra- 
tive steps,  and  such  controveries  as  arise  be- 
tween parties  to  the  bankruptcy  proceedings 
as  are  involved  in  the  allowance  of  clsiims, 
fixing  their  priorities^  sales,  allowances,  and 
other  matters  to  he  disposed  of  summarily." 
Thompson  V.  Mauzy  (O.  C' A.,  4th  Cir.),  23. 
Am.  B.  R.  489,  174  Fed.  611.  See,  also  Snow 
V.  Dalton  (C.  C.  A.,  4th  Oir.),  29  Am.  B.  R. 
240, -203  Fed.  843. 

In  the  case  of  Thomas  v.  Woods  (C.  C. 
A.,  8th  Cir.),  23  Am.  B.  E.  132,  173  Fed. 
585,  the  court  in  discussing  these  phrases  as 
used  in  section  24,  said:  "In  section  24-b, 
however,  the  term  'proceedings  in  bank- 
ruptcy,' as  construed  by  the  courts,  has  been 
given  a  narrower  meaning  and  has  been  set 
over  against  '  controversies  arising  in  bank- 
ruptcy proceedings,'  as  used  in  section  24-a. 
Here  it  has  been  thought  to  mean  any  of  the 
administrative  acts  intervening  between  the 
filing  of  the  petition  and  the  granting  of  the 
discharge,  as  distinguished  from  those  '  con- 
troversies arising  in  bankruptcy  proceedings  ' 
on  petition,  which  would  have  been  the  sub- 
ject of  plenary  suits  if  the  estate  had  not 
been  in  the  custody  ,of  a  court  of  hank- 
ruptey."  In  the  case  of  Morehouse  v.  Pacific 
Hardware  &  Steel  'Co.  (C.  0.  A.,  9th  Cir.), 
24  Am.  B.  R.  178,  177  Fed.  337,  the  court 
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great  number  of  authorities  upon  this  branch  of  bankruptcy  practice  and  the 
conflict  between  them  has  given  rise  to  endless  confusion,  and  it  is  sometimes 
difiicult  to  determine  within  which  class  a  particular  order  of  the  bankruptcy 
court  may  fall.  Each  case  will  necessarily  be  determined  by  its  own  facts, 
and  in  each,  the  important  consideration  is  the  object  and  character  of  the 
proceeding  sought  to  be  reviewed.^® 

(5)  Importance  of  distinction. —  If  the  controversy  is  one  "arising  in 
bankruptcy  proceedings,"  appellate  courts  exercise  their  jurisdiction  as  in 
other  cases  under  subsection  a  of  this  section.  If  the  controversy  pertains  to 
the  proceedings  in  bankruptcy,  relating  to  the  adjudication  and  the  subsequent 
steps  in  bankruptcy,  it  is  one  which  may.  be  revised  in  matter  of  law,  upon 
due  notice  and  petition  by  any  party  aggrieved,  by  a  circuit  court  of  appeals. 
The  distinction  between  a  controversy  "  arising  "  in  bankruptcy  proceedings 
and  a  decision  or  order  in  the  bankruptcy  proceedings  proper,  is  for  the  sole 
purpose  of  determining  whether  the  review  by  the  appellate  court  shall  be 
by  appeal  or  by  petition  to  revise  in  matter  of  law.^^    It  has  been  deemed  advis- 


said :  "  it  is  conceivable  that  the  line  of 
demarcation  between  '  proceedings  in  bank- 
ruptcy,' and  'controversies  at  law  and  in 
equity  arising  in  the  course  of  bankruptcy 
proceedings,'  may  in  some  cases  be  ob- 
scure; but  generally  speaking,  the  former 
include  all  questions  arising  in  the  adminis- 
tration of  the  bankrupt's  estate,  such  as  the 
appointment  of  receivers  and  trustees,  orders 
requiring  the  bankrupt  to  surrender  prop- 
erty of  the  estate  in  bankruptcy,  orders  re- 
quiring the  bankrupt's  voluntary  assignee  to 
surrender  property  of  the  estate,  orders  giv- 
ing priority  to  the  claims  of  creditors, 
orders  directing  a  set-off  of  mutual  debts, 
and  orders  confirming  a  composition.  These 
are  questions,  which,  with  a  view  to  the 
prompt  administration  and  distribution  of 
the  assets  of  the  bankrupt,  the  law  permits 
to  be  summarily  disposed  of  by  revision. 
The  latter  include  all  controversies  and  ques- 
tions arising  between  the  trustee  and  ad- 
verse claimants  of  property,  as  property  of 
the  estate,  whether  the  property  be  in  his 
possession  or  theirs."  See  also  Barnes  v. 
Pampel  (C.  C.  A.,  eth  Cir.),  27  Am.  B.  R. 
192,  192  Fed.  525 ;  Matter  of  Breyer  Printing 
Co.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  E.  796, 
216  Fed.  878;  Ogden  &  Jamison  v.  Gilt  Edge 
Mines  Oo.  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R. 
893,  225  Fed.  723. 

18.  In  re  Jungman  (C.  C.  A.,  2d  Cir.),  26 
Am.  B.  R.  401,  186  Fed.  302,  holding  that 
in  a  case  where  substantially  the  only  ques- 
tion raised  is  whether  a  contract  for  the  pur- 
chase of  certain  property  of  the  bankrupt's 
estate  has  been  made  between  the  receiver  of 
the  bankrupt  and  a  third  party,  a  "  contro- 
versy arising  in  bankruptcy  proceedings " 
exists,'  and  a  decision  requiring  such  third 
party  to  carry  out  the  terms  of  the  judicial 
sale  which  had  been  ordered  in  accordance 
with  such  alleged  contract,  is  reviewable  by 
appeal. 

19.  The  importance  of  the  distinction  is 
clearly  indicated  in  the  case  of  Moody  &  Son 


V.  Century  Saving  Bank,  239  U.  S.  374,  36  Am. 
B.  R.  95,  60  L.  Ed.  336,  in  which  the  court 
said:  "Whether  the  Circuit  Court  of  Ap- - 
peals  rightly  .  sustained  this'  jurisdiction 
turns  upon  whether  this  is  one  of  those  "  con- 
troversies arising  in  bankruptcy  proceed- 
ings "  over  which  the  Circuit  Courts  of  Ap- 
peals are  invested,  by  §  24a  of  the  Bank- 
ruptcy Act,  with  the  same  appellate  juris- 
diction that  they  possess  in  other  cases 
under  the  Judicial  Code,  §  128,  or  is  a  mere 
step  in  bankruptcy  proceedings,  the  appellate 
review  of  which  is  regulated  by  other  pro- 
visions of  the  bankruptcy  act.  If  it  is  a 
controversy  arising  in  bankruptcy  proceed- 
ings, the  jurisdiction  of  that  court  was  prop- 
erly invoked,  as  is  also  that  of  this  court. 
We  entertain  no  doubt  that  it  is  such  a 
controversy.  It  has  every  attribute  of  a 
suit  in  equity  for  the  marshaling  of  assets, 
the  sale  of  the  encumbered  property,  and  the 
application  of  the  proceeds  to  the  liens  in  the 
order  and  modte  ultimately  fixed  by  the  de- 
cree. True,  it  was  begun  by  the  trustees, 
and  not  by  an  adverse  claimant,  but  this  is 
immaterial,  for  the  mortgagees,  who  claimed 
adversely  to  the  trustees,  not  only  appeared 
in  response  to  notice  of  the  trustees'  peti- 
tion, but  asserted  their  mortgage  liens  and 
sought  to  have  them  enforced  against  the 
proceeds  of  the  property  conformably  to  the 
contentions  before  stated.  This  was  equiva- 
lent of  an  affirmative  intervention,  and, 
when  taken  in  connection  with  the  trustees' 
petition,  brought  into  the  bankruptcy  pro- 
ceedings a  controversy  which  was  quite  apart 
from'  the  ordinary  steps  in  such  proceedings, 
and  well  'within  the  letter  and  spirit  of  § 
24a."  Citing  Hewitt  v.  Berlin  Machine  Woyks, 
194  U.  S.  296,  300,  11  Am.  B.  R.  70S, '48 
L.  Ed.  986,  987 ;  Knapp  v.  Milwaukee  Trust 
Co.,  216  U.  S.  545,  553,  24  Am.  B.  R.  761, 
54  L.  Ed.  610,  613;  Teft,  W.  &  Co.  v.  Mun- 
suri,  222  U.  S.  114,  118,  27  Am.  B.  R.  338, 
56  L.  Ed.  118,  119;  Houghton  v.  Burden, 
228  U.  S.  161,  165,  30  Am.  B.  R.  16,  57  L. 
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able  to  consider  under  section  25  ■whether  the  review  should  be  by  appeal  or 
petition  to  revise.  It  is  therefore  not  essential  in  this  connection  to  consider 
the  nature  and  object  of  ■  particular  controversies  for  the  purposes  of  deter- 
mining as  to  the  method  of  review. 


11.    APPEALS  TO  CIRCXriT  COURT  OF  APPEALS  AND  SUPREME  COURT. 

a.  In  general. —  Subsection  a  of  this  section  vests  the  Supreme  Court  and 
the  circuit  court  of  appeals  with  appellate  jurisdiction  of  controversies  aris- 
ing in  bankruptcy  proceedings  in  the  courts  of  bankruptcy  from  which  they 
have  appellate  jurisdiction  in  other  cases.  The  only  matters  which  can  be 
reviewed  are  "controversies  arising  in  bankruptcy  pipeeedings."  We  have 
already  considered  the  distinction  to  be  made  between  such  controversies  and 
appeals  in  bankruptcy  proceedings  generally  as  authorized  by  the  next  section. 
The  only  court  which  may  be  appealed  from  is  the  court  of  bankruptcy,  which 
phrase,  as  here  used,  does  not  include  the  referee.^"  The  only  courts  which 
can  hear  such  an  appeal  are  the  several  courts  mentioned.  So,  also,  appeals 
can  be  taken  only  to  the  proper  court  in  whose  territorial  jurisdiction  the  court 
of  bankruptcy  appealed  from  is  located.^^    The  appellate  courts  are  given  juris- 


.  Ed.  780,  782;  Globe  Bank  &  Trust  Co.  v. 
Martin,  23«  U..  S.  288,  295,  34  Am.  B.  E. 
162,  59  L.  Ed.  583,-587. 

20.  Appeal  to  Supreme  Court  in  "  contro- 
versies arising  in  bankruptcy  proceedings." 
In  the  case  of  Tefft,  Weller  &  Co.  v.  Mansuri, 
222  tr.  S.  114,  27  Am.  B.  E.  338,  341,  56 
L.  Ed.  118,  Mr.  Justice  White  says:  "But 
the  entire  argument  rests  upon  a  miscon- 
ception «f  the  words  '  controversies  in 
bankruptcy  proceedings,'  as  used  in  the  sec- 
tion, since  it  disregards  the  authoritative 
construction  affixed,  to  those  words,  Coder 
V.  Arts,  213  U.  S.  234,  22  Am.  B.  E.  1,  53 
L.  Ed.  777,  29  Sup.  Ct.  Eep.  436,  16  A.  & 
E.  Ann.  Cas.  1008;  Hewitt  v.  Berlin  Mach. 
Works,  194  U.  S.  296,  300,  11  Am.  B.  E.  709, 
48  L.  Ed.  986,  987,  24  Sup.  St.  Eep.  690. 
Those  cases  expressly  decide  that  contro- , 
versiea  in  bankrupt  proceedings,  as  used  iij 
the  section,  do  not  include  mere  steps  in  pro- 
ceedings in  bankruptcy,  but  embrace  con- 
troversies which  are  not  of  that  inherent 
character,  even  though  they  may  arise 
in  thei  course  of  proceedings  in  bank- 
ruptcy. The  cases  referred  to,  moreover,  by 
necessary  implication,  determine  that  the 
mere  allowing  or  disallowing  a  claim  in 
bankruptcy  is  a  proceeding  in  bankruptcy, 
and  not  a  controversy  arising  in  bankruptcy, 
within  the  intendment  of  the  section.  Nor 
is  there  force  in  the  contention  that  because 
the  district  court  of  Porto  Eico  is  a  court 
of  bankruptcy  'not  within  an  organized  cir- 
cuit of  the  United  States,'  therefore  au- 
thority to  review  its  action  in  a  ease  like 
this  is  conferred  on  this  court  by  the  con- 
cluding sentences  of  section  24-a.  This  is 
true,  because  the  proposition  really  rests 
upon  the  misconstruction  of  the  section,  al- 
ready pointed  out.  That  is  to  say,  as  the 
sentence  relied  upon  only  confers  upon  this 
court '  a  like  jurisdiction '  to  review  the  acts 


of  the  particular  courts  of  bankruptcy  which 
the  sentence  designates  to  that  conferred  by 
the  immediately  preceding  provisions  of  sec- 
tion 24-a,  that  is,  to  review  controversies  in 
bankruptcy,  it  follows  that  the  sentence  con- 
fers no  powers  to  review  a  mere  step  in  bank- 
ruptcy, taken  by  a  bankruptcy  court,  even 
though  such  court  be  one  of  those  referred 
to  in  the  last  sentence  relied  upon."  And 
see  James  v.  Stone  &  Co.,  227  U.  S.  410,  29 
Am.  B.  E.  476,  57  L.  Ed.  573, 

Appeals  in  controversies. —  Section  24a  of 
the  Bankruptcy^  Act  provides  for  appeals  in 
controversies  arising  in  bajikruptcy  proceed- 
iiigs  and  controls  an  appeal  from  the  Circuit 
Court  of  Appe?ils  in  a  proceeding  by  a  trustee 
to  restrain  a  landlord  from  prosecuting  a 
suit  for  rent  in  the  State  court.  Mitchell 
Store  Building  Co.  v.  Carroll,  232  U.  S.  379, 
35  Am.  B.  E.  197,  58  L.  Ed.  650. 

Appeal  in  summary  proceedings.— An  at- 
tempted intervention  by  attorneys  in  a  sum- 
mary proceeding  in  a  court  of  ancillary  juris- 
diction, basing  their  claim  on  alleged  assign- 
mants  made  to  them  after  the  filing  of  the 
petition  in  the  original  jurisdiction^  does  not 
give  jurisdiction  over  a  controversy  in  bank- 
ruptcy appealable  under  §  128  of  the  Judicial 
Code  of  the  Circuit  Court  of  Appeal's,  and 
thence  to  the  Supreme  Court.  Lazarus  v. 
Prentice,  234  U.  iS.  263,  32  Am.  B.  E.  559, 
58  L.  Ed.  1305. 

From  judgment  on  petition  to  revise. — The 
Supreme  Court  cannot  entertain  an  appeal 
from  a  judgment  of  the  Circuit  Court  of 
Appeals,  upon  a  petition  to  revise  under  sec- 
tion 24b  of  the  Bankruptcy  Act.  Mitchell 
Store  Building  Co.  v.  Carroll,  232  V.  S.  379, 
35  Am.  B.  E.   197,  58  L.  Ed.   650. 

21.  In  re  Seebold  (C.  C.  A.,  5th  Cir.),  5 
Am.  B.  E.  358,  105  Fed.  910.  Compare  In 
re  Blair  (C.  O.  A.,  8th  Cir.),  5  Am.  B.  E. 
793,  106  Fed.  662. 
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diction  to  sit "^ in  vacation  in  chambers  and  during  tlieir  respective  terms;" 
which  seems  to  mean  that  such  courts  are  always  in  session  for  the  sake  of 
appeals.  In  conclusion  it  may  be  stated  that  circuit  courts  of  appeals  have 
jurisdiction  to  review  the  final  decisions  of  courts  of  bankruptcy  in  contro- 
versies arising  between  the  trustees  in  bankruptcy ■  aiid  third  parties  over  the 
title  to,  or  over  liens  upon  the  alleged  property  of  the. bankrupt, or  its  proceeds, 
and  that  the  general  appellate  jurisdiction  vested  by  subsection  a  of  §  24  .is  not 
affected  or  impaired  by  the  grant  of  the  power  of  revision  and  supervision  in 
matter  of  law  contained  in  subsection  h  of  that  section.^^ 

b.  Appeals  from  district  court  to  Supreme  Court. — •  The  appellate  jurisdiction 
of  the  Supreme  Court  of  controversies,  arising  in  bankruptcy  proceedings  from 
a  district  court  not  within,  any  organized  circuit  of  the  United  States  is  the 
same  as  that  of  the  circuit  court  of  appeals  from  dis;trict  courts  included  in 
an  organized  circuit.  As  to.  when  and  how  an  appeal  may  be  taken  direct  to 
the  'Supreme  Court  from  a  district  court  is  discussed  under  the  next  section.^' 

c.  Appeals  to  circuit  court  of  appeals.—  The  circuit  court  of  appeals  is  clothed 
by  subsection  a  of  this  section  with  general  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings.  Section  25-a  provides  for  appeals 
in  bankruptcy  proceedings  themselves  in  the  specific  cases  stated.  We  will 
consider  further  the  appellate  jurisdiction  of  the  circuit  court  of .  appeals  exer- 
cisable as  in  equity  cases,  under  the  next  section.^*  ,  By  subsection  b  of  this  sec- 
tion the  several  circuit*  courts  of  appeals  have  jurisdiction  in  equity  either 
interlocutory  or  final,  to  supervise  in  matter  of  law  the  proceedings,  of-  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction.  A  petition 
to  revise  is  the  means  by  which  this  jurisdiction  is  to  be  exercised.  Because 
of  the  close  relation  existing  between  this  method  of  review  and  that  by  appeal 
it  is  deemed  advisable  to  consider  it  in  the  general  discussion  of  the  appellate 
jurisdiction  of  Circuit  Courts  of  Appeals  under  the  next  section.^^ 

III.  APPEALS  TO  SUPREME  COURT  FROM  HIGHER  COURT  OF  STATE. 

The  bankruptcy  law  contains  no  provisions  regulating  appeals  from  the 
court  of  last  resort  in  a  State  to  the  Supreme  Court  of  the  United  States. 
Such  law  does  not  in  any  way  affect  the  right  to  such  appeal  given  by  the 
Eevised  Statutes.^®    This  method  of  review  will  be  found  valuable  in  proceed- 

22.  Dodge  v.  Norlin  (C.  C.  A.,  8th  Cir.),  as  follows:  "A  final  judgment  or  decree  in 
13  Am.  B.  R.  176,  133  Fed.  363;  Delta  Na-  any  suit  in  the  highest  court  of  a  State,  in 
tional  Bank  v.  Easterbrook  (C.  t!.  A.,  Sih.  which  a  decision  in  the  suit  could  be  had, 
Cir.),  13  Am.  .B.  E.  338,  133  Fed.  521;  In  where  is  drawn  in  question  the  validity  of  a 
re  Mueller  (0.  C.  A.,  6th  Cir.),  14  Am.  B.  treaty  or  statute  of,  or  an  authority  exer- 
R.  256,  135  Fed.  711;  In  re  Friend  (C.  C.  cised  under,  the  United  States,  and  the  de- 
A.,  7th  Cir.),  13  Am.  B.  R.  595,  134  Fed.  eision  is  against  their  validity;  or  where  is 
778;  Smith  v.  Evans  (C.  C.  A.,  7th  Cir.),  drawn  in  question  the  validity  of  a  statute 
17  Am.  B.  E.  433,  148  Fed.  89;  In  re  Mo-  of,  or  an  authority  exercised  under  any 
Mahon  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  E.  State)  on  the  ground  of  their  being  repug- 
530,  147  Fed.  685 ;  In  re  New  England  nant  to  the  Constitution,  treaties,  or  laws  of 
Breeders'  Club  (C.  C.  A.,  1st  Cir.),  22  Am.  the  United  States,  and  the  d^ision.  is  in 
B.  E.  124,  165  Fed.  217;  Franklin  v.  Stough-  favor  of  their  validity;  or  where  any  title, 
ton  Wagon  Co.  ( C.  C.  A.,  8th  Cir. ) ,  22  Am.  right,  privilege,  or  immunity  is  claimed 
B.  E.  63,  168  Fed.  857.  under   the    Constitution,   or   any   treaty   or 

23.  See  Bankr.  Act,  §  26,  post,  p.  606.  statute  of,  or  commission  held  or  authority 
See  "Eeview  by  Supreme  Court."  exercised  under,  the, United  States,  and  the 

24.  See  post,  p.  691.  decision  is  against  the  title,  right,  privilege, 

25.  See  post,  pp.  591-606.  or  immunity  specially  set  up  or  claimed,  by 
36.  Appeal  to  Supreme  Court  from  State      either  party,  under  such  Constitution,  treaty. 

Court. —  Judicial  Code,  section  237,  provides      statute,  cammisBion,  or  authority,  may  be  re- 


§   24-a.]        Appeals  to  Supeeme  Cotjet  Feom  State  Oouet. 


569 


ings  involving  bankruptcy  questions  in  the  courts  of  the  States,  as,  for  instance, 
where  a  State  court  has  erroneously  interpreted  a  provision  in  the  bankruptcy 
law,*''  or  refused  to  recognize  the  validity  of  a, discharge  duly  granted.*®  Where, 
in  an  action  by  a  trustee  to  recover  assets,  the  State  court,  of  last  resort,  in 
affirming  a  judgment  for  the  plaintiff,  construed  some  of  the  provisions  of 
the  bankruptcy  law,  its  judgment  presents  a  Federal  question  reviewable  by 
the  Supreme  Court  upon  a  writ  of-  error.**  The  limitation  of  the  Kevised 
Statutes  should  always  be  borne  in  mind.  The  cases  where  a  writ  of  error 
may  be  asked  for  may  be  summarized  as,  follows : 

First,  where  there,  has  beep,  a  decision  against  the  validity  of  any  portion 
of  the  bajikruptcy  act ;  second,  where;  a  decision  has  been  had  by  the  State 
court  sustaining  a  statute  of  the  State  claim,ed  to  be  repugnant  to  the.  bank- 
ruptcy aM;  or,  third,  where  the  right,  title, .privilege  pr  immunity  of  any 
person  claimed  under  the  bankruptcy  statute  has  been  denied  by  a  State  court.*" 
So  where  a  trustee  in  bankruptcy  asserts  a  right  in  a  State  court  arising  under 
the  bankruptcy  law,  a  Federal  ques.tion  is  presented  which  gives  rise  to  the 
jurisdiction  of  the  Supreme  Court  under  the  Revised  Statutes.^^  Where  the 
only  question  determined  in  the.  State  court  was  whether  or  not  the  bankrupt 
was  entitled  to  an  es:emption  under  a  State  statute  the  judgip;ent  of  the  State 
court  is  not  reviewable  by  the  Supreme  Court.**.  The  Federal  question  which 
is  made  the  basis  of  review  must  have  been  raised  in  the  State  court,**  even  if 
passed  on  there,  if  the  decision  may  be  affirmed,  for  other  reasons,  it  will  not 
be  disturbed.**  The  amount  in  disputci  makes  no  difference ;  but  only  questions 


examined  and  reversed  or  aflSrmed  in  the  Su- 
preme Court  upon  a  writ  of  error.  The  writ 
,  shall  have  the  same  effect  as  if  the  judgment 
or  decree  complained  of  had  been  rendered 
or  passed  in  a  court  of  the  United  States. 

"The  Supreme  Court  may  reverse,  modify, 
or  aflSrm-  the  judgment  or  decree  of  such 
State  court,  and  may,  at  their  discretion, 
award  execution,  or  remand  the  same  to  the 
court  from  which  it  was  removed  by  the 
writ." 

87.  Hill  V.  Harding,  107  U.  S.  631,  27  L. 
Ed.  493;  Williams  v.  Heard,  140  U.  S.  529, 
35  L.  Ed.  550. 

28.  Hennequin  v.  Clewes,  111  U.  S.  677, 
28  L.  Ed.  565;  Strang  v.  Bradner,  114  U.  S. 
555,  29  L.  Ed.  248;  Forsyth  v.  Vehmeyer,  177 
U.  S.  177,  3  Am.  B.  E.  807,  44  h.  Ed.  723. 

29.  Hennequin  v.  Clewes,  111  U.  S.  677,  28 
L.  Ed.  565 ;  Eau  Claire  Nat'l  Bank  v.  Jack- 
man,  204  U.  S.  522,  17  Am.  B.  R.  675,  51 
L.  Ed.  596;  See  also  Nutt  v.  Knutt,  200 
U.  S.  12,  50  L.  Ed.  348,  where  the  court 
said:  "A  party  who  insists  that  a  judgment 
cannot  be  rendered  against  him  consistently 
with  the  statutes  of  the  United  States  may 
be  fairly  held,  within  the  meaning  of  §  709 
(Judicial  Code,  §  237),  to  assert  a  right 
and  under  such  statutes,  although  the  stat- 
utes may  not  give  the  party  himself  a  per- 
sonal or  aflSrmative  right  that  could  be  en- 
forced by  direct  suit  against  his  adversary." 
Where  defendant  in  an  action  against  it  in 
a  State  court  sets  up  the  issuing  of  an  in- 
junction by  a  court  of  bankruptcy,  under- 
taking  to    stay   proceedings   in    the    State 


Court,  it  thereby  claims  the  benefit  of  a  Fed 
eraj  right,  so  as  to  bring  the  case  within 
aection  709  (Judicial  Code,  -§  237)  of  the 
U.  S.'  Revised  Statutes,  and  lays'  the 
foundation  for  a  review  in  the  United 
States  Supreme  Court.  Acme  Harvester 
Co.  V.  Beekman  Lvmiber  Co.,  222  U. 
S.  300,  27  Am.  B.  R.  262,  56  L.  Ed..  208; 
Rector  v.  City  Deposit  Bank  Co.,  200  U.  S. 
405,  15  Am.  B.  \R.  336,  50  L.  Ed.  527,  in 
which  it  was  held  that  a  judgment  of  dis- 
missal entered  upon  a  verdict  in  an  action 
brought  by  a  trustee  in  bankruptcy  in  a 
State  court  to  recover,  as  a  voidable  prefer- 
ence, a  payment  made  to  a  bank  within  the 
four  months  period,  presents  a  Federal  ques- 
tion, which  IS  reviewable  by  the  Supreme 
Court  upon  a  writ  of  error;  Miller  v.  New 
Orleans  Acid  &  Fertilizer  Co.  (Sup.  Ct.), 
211  U.  S.  496,  21  Am.  B.  R.  416,  53  L.  Ed. 
300,  affg.  117  La.  821,  42  S.  E.  329. 

30.  Collier  on  Bankruptcy  (3d'  ed.),  p. 
243. 

31.  Rector  v.  City  Dejposit  Bank,  200  U.  S. 
405,  15  Am.  B.     .  336,  50  L.  Ed.  527. 

32.  Smalley  v.  Laugenour,  196  U.  S.  93, 
13  Am.  B.  R.  692,  49  L.  Ed.  400. 

33.  Columbia  Water  Power  Co.  v.  Street 
Railway  Co.,  172  U.  S.  475,  43  L.  Ed.  521; 
Pim  V.  St.  Louis,  165  U.  S.  273,  41  L.  Ed. 
714. 

34.  Bausman  v.  Dixon,  173  U.  S.  113,  43 
L.  Ed.  633.  Compare  also  Castillo  v.  Mc- 
Connico,  168  U.  S.  674,  42  L.  Ed.  622,  and 

.  Briggs  V.  Walker,  171  U.  S.  466,  43  L.  Ed. 
243. 


) 
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at  law  will  be  reviewed.*®  Such,  a  writ  of  error  can  be  directed  only  to  the 
highest  court  of  the  State  in  which  a  decisioar  of  the  matter  in  controversy 
could  be  had.**  Appeals  of  this  oharacter  being  outside  of  the  bankruptcy  law, 
Ihe  practice  is  identical  with  that  on  writs  of  error  from  the  Supreme  Court 
to  such  a  State  court  in  cases  involving  Federal  questions  other  than  those 
growing  out  of  the  bankruptcy  law.*''  T^ile  the  certification  of  a  record  by  a 
State  court  to  the  (Supreme  Court  may  not  import  a  Federal  question  into  the 
record  where  otherwise  siich  question  does  not  arise,  such  .certificate  may  serve 
to  elucidate  the  determination  as  to  whether  a  Federal  question  exists;  if  the 
certificate  does  sho-W  that  rights  under  the  bankruptcy  law  were  passed  upon 
by  the  State  court  the  Supreme  Court  will  review  the  judgment.**  A  number 
of  other  cases  indicating  the  circumstances  under  which  the  appellate  jurisdic- 
tion to  review  the  judgment  of  a  State  court  will  be  exercisied  are  cited  in  the 

foot-note.*® 

IV.    SUPERVISORY  JURISDICTION. 

By  subsection  h  of  this  section  the  several  circuit  courts  of  appeals  are  given 
jurisdiction  to  superintend  and  revise  in  matter  of  law  the  proceedings  of  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction.  Such  power 
may  be  exeirei^d  on  due  notice  and  petition  by  any  party  aggrieved.  When 
a  petition  to  revise  has  been  duly  filed  no  further  relief  is  necessary  to  protect 
the  rights  of  the  petitioner.*"  The  power  to  revise  and  superintend  should  not 
be  exercised  to  control  the  discretion  of  a  court  of  bankruptcy  in  the  matter 
of  the  appointment  or  removal  of  referees.*^  This  method  of  review  of  pro- 
ceedings in  courts  of  bankruptcy  should  not  be  separated  from  the  exercise 
of  appellate  jurisdiction  by  Circuit  Courts  of  Appeals  under  §  25.  In  so  far 
as  the  aixbsection  confers  jurisdiction  it  is  properly  included  in  this  section. 
But  it  also  indicates  the  classes  of  questions  which  may  be  revised  by  petition 
and  somewhat  of  the  practice  on  revision.  This  question  bf  jurisdiction  should 
be  considered  and  discussed  in  connection  with  the  appellate  jurisdiction  con- 
ferred under  §  25.*^  , 

35.  Egan  v.  Hart,  165  U.  S.  188,  41  L.  Scope  of  review. —  The  review  of  am  order 
Ed.  680.  of  the  district  court,   affirming  an  order  of 

36.  Judicial  Code,  §  237.  the  referee,  dismissing   a'  petition   charging 

37.  See  Foster's  Federal  Practice,  §  477  the  trustee  with  negligence,  and  also  the  re- 
et  seq.  See  also  Destjr's  F'ederal  Procedure  view  of  the  uncontroverted  facts,  to  deter- 
(9th  ed.),  §  536,  and  Form  No.  680.  mine  whether  there  isi  any  substantial  evl- 

38.  Rector  v.  City  Deposit  Bant  Co.,  200  d'ence  to  sustain  the  order,  is  a  review  as 
U.  S.  405,  15  Am.  B.  E.  336,  50  L.  Ed.  527.  to  a  matter  of  law  within  the  provisions  of 

39.  Lintori  v.  Stanton,  12  How.  423;  Scott  section  24b  of  the  Bankruptcy  Act.  Matter 
V.  Kelly,  23  Wall.  57;  Dimoek  v.  Revere  of  Kuhn  Bros.  (C.  C.  A.,  7th  Cir.),  37  Am. 
Copper  Co.,  117  U.  S.  559,  29  L.  Ed.  994;  B.  R.  97,  234  Fed.  277. 

McKenna  v.  Simpson,  129  U.  S.  506,  32  L.  Jurisdiction  to  review  a  summary  order  in 

Ed.    771;    Backus  v.    Fort    Street   Co.,    169  bankruptcy  proceedings  is  by  original  peti- 

U.  S.  557,  42  L.  Ed.  853 ;   Bellingham  Bay  tion  under  this  subdivision.    Matter  of  Gold- 

V.  New  Whatcom,  172  U.  S.  314,  43  L.  Ed.  stein  and  Moseson    (0.  C.  A.,  7th  Cir.),  32 

460;    MoQuade  v.  Trenton,   172  U.   S.   636,  Am.  B.  R.  802,  216  Fed.  887. 

43  L.  Ed.  581.  41.  Birch  v.  Steele    (C.   a  A.,  5th  Cir.), 

40.  Matter  of  Saratoga  Gas,  Electric  Light   ■   21  Am.  B.  R.  639,  165  Fed.  577. 

&  Power  Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  42.  See  under  §  25,  post,  p.  57'5. 

R.  592.  ^ 


SECTION    TWENTY-FIVE. 


APPEALS  AND  WRITS  OF  ERROR. 

§  25.  Appeals  and  Writs  of  Error. —  a  That  appeals,  as  in  equity- 
cases,  may  be  taken  in  bankruptcy,  proceediijgs  firgm  tbe  courts  of 
bankruptcy  to  the  circuit  court  of  appeals  of  the  United  States,  and 
to  the  supreme  court  of  the  Territories,  in  the  following  cases,  to 
wit,  (1)'  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt;  (2)  from  a ' judgmeiil '  granting  or  denying  a 
discharge;  and  (3)  from  a  judgment  allowing  or  rejecting  a  debt  or 
claim  of  five  hundred  dollars  or  over.  Such  appeal'  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered, 
and  may  be  heard  and  determined  by  the  appellate  court  in  term  or 
vacation,  as  the  case  may  be.  ,        . 

6  From  any  final  decision  of  a  court  of  appeals,  allowing  or 
rejecting  a  claim  under  this  act,  an  appeal  may  be  had  under  such 
rules  and  within  such  time  as  may  be  prescribed  by  the  Supreme 
Court  of  the  United  States,  in  the  following  cases  and  no  other: 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two 
thousand  dollars,  and  the  question  involved  is  one  which  might  have 
been  taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a 
State  to  the  Supreme  Court  of  the  United  States;  or 

2.  Where  some  justice  of  the  Supreme  Court  of  the  United  States 
shall  certify  that  in  his, opinion  the  determination  of  the  question  or 
questions  involved  in  the  allowance  or  rejection  of  such  claim  is 
essential  to  a  uniform  construction  of  this  act  throughout  the  United 
States.   •  - 

c  Trustees  shall  not  be  required  tp  give  bond  when  they  take  appeals 
or  sue  out  writs  of  error. 

d  Controversies  may  be  eei'tified  to  the  Supreme  Court  of  the  United 
States  from  other  courts  of  the  United  States,  and  the  former  court 
may  exercise  jurisdiction  thereof  and  issue  writs  of  certiorari  pursuant 
to  the  provisions  of  the  United  States  laws  now  in  force  or  such  as  may 
be  hereafter  enacted. 

/ 

Analogous  provisions:     In  XT.  S.:     As  to  appeals  to  the  circuit  courts,  Act  of  1867,  §§  9, 
24,  R.   S.,   §§   4980,  4981,  4982,  4983,  4984,  4985;   Act  of   1841,   §   4;   as  to  appeals 
to  the  Supreme  Court,  Act  of  1867,  §  9,  R.  S.,  §  4989;   as  to  petitions  for  revision, 
Act  of  1867,  §  2,  R.  S.,  §§  4986,  4987;  Act  of  1841,-  §  6. 
In  Eng.:     Act  of  1883,  §  104;  General  Rules,  129-134A.    - 
Cross-references:    To  the  law:    Appellate  courts,  definition,  §  1(3) ;  Courts  of  bankruptcy, 
definition,  §1(8).  , 

Jurisdiction  of  appellate  courts,   §  24. 
To  the  General  Orders:     Appeals  to  Circuit  Court  of  Appeals  allowed  by  judge  of 
court  appealed  from,  XXXVI  ( 1 ) . 
Appeals  to  U.  S.  Supreme  Court,  XXXVI  (2). 


'Subsection  b  superseded  in  eflfect  by  Act  of  January  28,  1915,  38  Stat.  L.  803,  post,  p.  606. 
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SYNOPSIS  OF  SECTION. 
AFFKAIiS  AND  \(rRiTS  OF  BRROR. 

I.  Appeals  and  Writs  of  Error  Generally,  573. 

a.  Scope  and  meaning  of  section,  573. 

b.  Methods  of  appeal  in  bankruptcy,  574.  . 

n.  Petitions  to  Revise  in  Matter  of  Law,  575. 
a.  In  general,  575. 
h.  Comparative. legi$latioi;i,  575. 

c.  DisUnction  between  petitions  tp  revise  and  appeals,  .575. 

d.  Petition^  and  appeal;  exclusive  or  aimulaUve,.  576. 

(1)  Conflict  OF  authobity,  576.. 

(2)  Prevailing  kttle,  578^ 

(3)  Uniting  bemedies,  579. 

(4)  Appeal  Ireated  as  petition  to  revise,  579. 

(5)  Objection  to  exercise  of  jurisdiction,  580. 

e.  Questions  of  law  only  considered,  581. 

f.  What  may  be  reviewed  by  petition,  582. 

(1)  In  general,  582. 

(2)  Object  AND  character  op  proceedings,  ,583. 

(3)  Obdees  or  decrees  in  bankritptct  proceedings,  583. 

(I)  In  general,  583. 

(II)  Claims  as  to  funds  in  possession  of  courtj  584. 

(III)  Liens  on  bankrupt's  property,  584. 

(IV)  A  dministraiive  orders,  585. 

(V)  Sale  and  distribution  of  property,  585. 
(VI)  Exemptions  claims,  586. 
(VII)  Claims  of  creditors  generally,  586. 
(VIII)  Allowance  of  }ees  and  expenses,  586. 
(IX)  Proceedings  }or  discharge,  587. 

g.  Practice,  587. 

(1)  In  general,  587. 

(2)  What  to  recite;  record,  587, 

(3)  Time  of  filing  petition,  588. 

(4)  Other  matters  relating  to  practice,  590. 

m.  Appeals  as  in  Equity  Cases,  591. 

a.  In  general,  591. 

b.  As  in  equity  cases,  591. 

c.  From  what  judgments,  591. 

(1)  In  general,  591. 

(2)  Order  or  decision  must  be  final,  592. 

(3)  Judgment  granting  or  refusing  an  adjudication,  592. 

(I)  In  general,  592. 
(II)  Effect  oj  jury  trial,  592. 


§  25. J  Appeals  awd  Writs  of  Ebeoe.  573 

HE.  Appeals  as  in  Equity  Cases — Continued. 

(4)  Gbanting  or  denying  discharge,  593. 

(5)  Allowing  or  rejecting  claim,  594. 

(I)  In  general,  594. 

(II)  Amount  involved,  595. 

(III)  Validity  or  priority  o}  lien,  595. 

(IV)  Claims  Jor  Jees  and  expenses,  597. 

d.  Time  o/  taking  appeal,  598. , 

(1)  In  appeals  in  bankruptcy  proceedings,  598. 

(2)  In  appeals  in  controversies  arising  in  bankruptcy  proceed- 

ings, 599. 

e.  Parties  to  appeal,  599. 

f.  Practice,  QOO. 

(1)  In  general,  600. 

(2)  Assignment  OF  errors,  600. 

(3)  Bond,  601. 

(4)  Citation,  601. 

(5)  Perfecting  appeal,  602. 

(I)  In  general,  602. 

(II)  Record  to  he  certified;  contents,  602. 

(6)  Force  and  effect  of  findings  of  fact,  604. 

(7)  Effect  of  appeal  and  decision,  606. 

(8)  Costs  of  appeal,  606. 

IV.  Appeals  to  Supreme  Court,  606. 

a..  From  a  circuit  court  oj  appeals,  606. 

(1)  Effect  of  act  of  1915,  limiting  appeals,  606. 

(2)  Former  appeals  to  supreme  court,  607. 
b.  Practice,  608. 

V.  No  Appeal  Bond  Required  of  Trastee  Who  Appeals,  609. 

VI.  Certificate  and  Certiorari,  609. 

a.  Certificates  to  the  Supreme  Court,  609. 

b.  Writs  oj  certiorari  Jrom  the  Supreme  Court,  610. 


I.  APPEALS  AND  WRITS  OF  ERROR  GENERALLY, 
a.  Scope  and  meaning  of  section. —  The  object  of  §  24-a  is,  as  has  already- 
been  indicated,  to  confer  jurisdiction  upon  the  'Supreme  Court  and  circuit 
courts  of  appeals  as  to  controversies  arising  in  bankruptcy  proceedings.  The 
distinction  to  be  made  between  controversies  arising  in  bankruptcy  proceed- 
ings and  the  words  "in  bankruptcy  proceedings"  as  used  in  §  25-a  are 
commented  upon  under  that  section.  It  was  there  stated  that  if  an  appeal 
be  brought  in  a  suit  independent  of  the  proceedings  proper  or  which  arise 
in  respect  to  a  right  asserted  by  an  adverse  claimant  it  must  be  under  §  24-a 


574  Appeals  and  Writs  of  Eeboe.  [§  25. 

rather  than  under  §  25-a.  In  other  respects,  however,  §  25  both  limits  and 
explains  the  general  appellate  jurisdiction  conferred  upon  the  Supreme  Court 
and  the  circuit  courts  of  appeals. by  §  24-a.  The,  jurisdiction  to  superintend 
and  revise  in  matter  of  law  the  proceedings  of  bankruptcy  courts  is  conferred 
by  §  24-b;  but  it  is  so  closely  allied  with  the  exercise  of  jurisdiction  under 
this  section  that  they  are  more  properly  treated  in  the  same  connection.  In 
practically  every  case  where  any  question  has  arisen  relative  to  the  review 
of  any  matter  peijtaining  to  bankruptcy  by  an  appellate  court,  the  court 
discusses  or  applies  these  two  sections  conjunctively.  In  any  consideration 
of  the  subject  the  sections  are  necessarily  treated  in  the  same  connection. 

b.  Methods  of  appeal  in  bankruptcy. —  The  practioner  in  State  courts,  espe^ 
cially  in  the  code  states,  usually  finds  the  Federal  system  of  appeals  complex 
and  difficult  to  understand.  That  he  may  have,  as  it  were,  a  few  .landmarks 
to  guide  him,  the  following  analysis  of  methods  of  appear  in  bankruptcy,  other 
than  reviews  of  referees'  decisions  by  the  judge,  may  be  found  useful.  It  <foes 
not  include  reviews  by  the  Supreme  Court  of  bankruptcy  decisions  in  the  high- 
est courts  of  the  States.  ■'■  The  cases  cited  in  the  footnotes  are  referred  to  only 
for  the  purpose  of  calling  attention  to  the  cases  in  which  the  method  specified 
has  been  employed  under  the  present  law.  They  are  illustrative  merely  and 
are  not  referred  to  for  the  purpose  of  substantiating  the  statements  made 
in  the  text. 

(1)  In  the  Supeeme  Coukt  of  the  United  States: 

(a)  By  appeal  or  writ  of  error,  from  &  district  court  not  within  any 
organized  circuit;  or  the  Supreme  Court  of  the  District  of  Colum- 
bia, by  a  party  aggrieved  by  either  of  the  judgments  mentioned 
in  §  25-a,  but  not  otherwise.^ 

(h)  By  a  writ  of  certiorari,  to  a  circuit  court  of  appeals,  if  permitted 
by  general  law.*  Under  Act  of  Congress,  January  28,  1915, 
(38'  Stat,  at  L.  804,  chap.  22)  judgments  and  decrees  of  circuit 
court  of  appeals  in  all  proceedings  under  the  bankruptcy  act  are 
final,  save  only  that  the  Supreme  Court  may  require  that  the 
proceeding  be  certified  to  it  for  review  and  determination. 

(c)  By  certificate,  from  either  a  circuit  court  of  appeals  or  a  district 
court  direct,  if  permitted  by  general  law.* 

(2)  In  a  circuit  coitet  of  appeals: 

(a.)  By  appeal  or  writ  of  error,  from  a  district  court  in  its  circuit  sitting 
in  bankruptcy;  if  within  the  limitations  of  §  25-a,  but  not  other- 
wise. 

(6)  By  a  petition  to  revise  in  matters  of  law  any  order  of  a  district 
court  in  its  circuit  sitting  in  bankruptcy. 

1.  This  subject  has  been  considered  some-  gent,  184  U.  S.  1,  46  L.  Ed.  405   7  Am.  B.  E. 
what  at  length  under  the  preceding  section.  224;   Louisville  Trust  Co.  v.  Comingor    184 

2.  Carson,  Pirie,  etc.  v.  Chicago  Title  &  U.  S.  18,  46  L.  Ed.  413,  7  Am  B'  R  421 
Trust  Co.,  182  U.  S.  438,  45  L.  Ed.  1171,  4.  Bardes  v.  Bank,  178  XJ.  S.  524,  44  L  Bd 
5  Am.  Bl.  R.  824;  White  v.  Schloerb,  178  U.  1175,  4  Am.  B.  R.  163;  Hicks  v  Knost  178 
S.  542,  44  L.  Ed.  1183,  4  Am.  B.  R.  178;  U.  S.  541,  44  L.  Ed.  1183  4  Am'  B  R  'l78- 
Audubon  v.  Schufeldt,  181  U.  S.  575,  45  L.  Wall  v.  Cox,  181  U.  S  244  45  L  m  84'i' 
Ed.  1009,  5  Am.  B.  E.  829.  5  Am'.  B.  R.  727;  Wilson  v  Nelson   IS^US 

3.  Bryan  v.  Bernheimer,  181  U.  S.  188,  45  191,  7  Am.  B.  R   142   46  L   Ed   147 
L.  Ed.  814,  5  Am.  B.  R.  623;  Mueller  v.  Nu-  '                  '  ^*'- 
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(3)  In  the  supreme  couet  of  a  Teeeitoey: 

(a)  By  appeal  or  writ  of  error,  from  a  district  court  of  the  territory 
sitting  in  bankruptcy;  if  within  the  limitations  of  §  25-a,  but 
not  otherwise.^.' 

II.  PETITIONS  TO  REVISE  IN  MATTER  OF  LAW. 

a.  In  general. —  Under  §  24r-b  the  several  circuit  courts  of  appeals  have  juris- 
diction in  equity,  either  interlocutory  or  final,  to  ■  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  '■  The  revisory  power  here  conferred,  it  will  be 
noticed,  extends  (1)  to  matters  of  law  and  (2)  to  proceedings  in. bankruptcy. 
This  power  of  revision  as  so  conferred  is  contrasted  with  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  to  be  exercised  under  §  25-a  in  the 
three  classes  of  cases  therein  -specified.  This  appellate  jurisdiction  is  also 
to  be  exercised  "  in  bankruptcy  J)foceedings." 

b.  Comparative  legislation. —  The  act  of  1841  imperfectly  granted  this  revis-  - 
ory  power.    It  depended  for  its  exercise  on  the  order  or  certificate  of  the  lower 
court.®    Under  the  act  of  1867  it  was  often  availed  of  and,  because  summary  , 
in  its  nature  and  simple  in  its  application,  was  the  usual  method  of  reviewing 
questions  of  law. 

c.  Distinction  between  petitions  to  revise  and  appeals. —  Petitions  to  revise 
in  matter  of  law  divides  with  appeals  in  equity  eases  the  great  majority  of 
reviews  heard  by  the  circuit  court  of  appeals.  The  petition  differs  from  such 
appeals  in  two  important  particulars.  (1)  Petitions  to  revise  bring  up  ques- 
tions of  law  only;  appeals  both  of  law  and  of  facts.''  (2)  The  former  calls  up 
any  order  or  judgment  or  judicial  action  in  bankruptcy  proceedings ;  the  latter 
three  classes  of  final  judgments  only.®  The  provisions  as  to  revision  in  matter 
of  law  and  appeals  were  framed  and  must  be  construed  in  view  of  the  distinc- 
tion between  steps  in  bankruptcy  proceedings  proper  and  controversies  arising 
out  of  the  settlement  of  the  estates  of  bankrupts.*   _In  other  words,  if  the 

5.  iCompare  In  re  Blair  (C.  C.  A.,  8th  may  be  treated  as  a  petition  for  revision 
Cir.),  5  Am.  B.  Tl.  793,  106  Fed.  &62;  In  re  (Holden  v.  Stratton,  191  U.  8.  115,  10  Am. 
Stumpf  (Sup.  Ct.,  Okla.),  9  Okla.  639,  4  B.  K.  786,  48  L.  Ed.  115),  and  that  con- 
Am.  B.  E.  267,  60  Pac.  96.  versely,  a  petition  for  revision  may  be  turned 

6.  Ex  parte  Christy,  3  How.  292.  into  an  appeal,  or  at  least  treated  as  one  for 

7.  Elliott  V.  Toeppner,  187  U.  S.  327,  9  Am.  the  purpose  of  an  appeal  to  this  court,  if 
B.  R.  50,  47  L.  Ed.  200,  in  which  case  the  only  to  establish  that  the  circuit  court  of 
court  cited  §§  '24-13  and  25-a  so  far  as  they  appeals  exhausted  its  jurisdiction.  There 
applied  to  the  appellate  jurisdiction  of  circuit  are  two  answers  to  this  contention.  In  the 
courts  of  appeals  and  stated  that  the  juris-  first  place  the  converse  proposition  does  not 
diction  conferred  by  the  former  section  was  hold.  An  appeal  opens  both  fact  and  law 
confined  to  questions  of  law  and  did  not  con-  and  therefore  might  be  regarded  as  intended 
template  a  review  of  the  facts.  The  court  to  raise  questions  of  law  in  any  way  that 
said :  "  The  distinction  between  a  writ  of  might  be  deemed  proper.  But  a  petition  for 
error  which  brings  up  matters  of  law  only,  revision  opens  only  questions  of  law  and  when 
and  an  appeal,  which,  unless  expressly  re-  the  foundation  of  its  jurisdiction  is  thus 
stricted  brings  up  both  law  and  fact,  has  narrowed,  the  action  of  the  court  cannot 
always  been  observed  by  this  court  and  enlarge  it  so  as  to  deal  with  the  facts." 
been  recognized  by  the  legislation  of  Congress  9-  First  Nat'l  Bank  of  Chicago  v.  Chibago 
from  the  foundation  of  the  government."  In  Title  &  Trust  Co.,  198  U.  S.  280,  14  Am.  B. 
re  Blanehard  Shingle  Co.  (C.  C.  A.,  9th  Cir.),  R.  102,  49  L.  Ed.  1051;  Holden  v.  Stratton, 
21  Am.  B.  R.  142,  164  Fed.  311;  Ross  v.  191  U.  S.  115,  10  Am.  B.  R.  786,  48  L.  Ed. 
Stroh  (C.  C.  A.,  3d  Cir.),  21  Am.  Bi.  R.  644,  116;  Elliott  v.  Toeppner,  187  U.  S.  327, 9  Am. 
165  Fed.  628.  B.  R.  50,  47  L.  Ed.  200;  Denver  First  Nat'l 

8.  In  the  case  of  Duryea  Power  Co.  v.  Bank  v.  Klug,  186  U.  S.  202,  8  Am.  B.  R.  12, 
Sternbergh,  218  U.  S.  299,  25  Am'.  B.  R.  66,  46  L.  Ed.  1127;  In  re  Hecox  (0.  C.  A.,  8th 
54  L.  Ed.  1047,  the  court  said:     "  It  is  argued  Cir.),  21  Am.  B.  E.  314,  164  Fed.  823. 

that  an  appeal  to  the  circuit  court  of  appeals 
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question  arise  in  an  independent  suit  to  determine  a  claim  necessary  for  the 
settlement  of  the  estate,  or  if  it  arise  in  one  of  the  cases  specified  in  §  25-a, 
review  may  be  had  by  appeal;  if  the  question  pertains  to  and  arises  in  the 
bankruptcy  proceedings  and  does  not  fall  within  either  of  the  cases  specified  in 
§  25-a,  review  may  be  had  by  a  petition  to  revise  in  matter  of  law.^"  Confusion 
may  be  avoided  by  bearing  in  mind  that  imder  §  24ra  a  controversy  arising 
between  a  trustee  and  a  third  party  in  respect  to  property  either  in  possession 
of  the  trustee  or  a  third  party  the  review  in  the  circuit  court  of  appeals  is  had 
on  appeal  in  the  same  manner  as  in  other  cases.  In  the  case  of  such  contro- 
versies the  revisory  power  is  not  available.  On  the  review  of  judgments  in 
independent  suits  to  recover  assets  or  to  determine  controversies  arising  rela- 
tive to  the  bankrupt's  estate  the  remedy  is  by  appeal."  This  doctrine  does  not 
seem  refutable.  Whatever  conflict  there  may  be  among  the  authorities  on  this 
subject  pertains  to  the  question  as  to  whether^  or  not  appeal  as  in  equity  cases 
taken  in  bankruptcy  proceedings  to  the  circuit  court  of  appeals  in  the  cases 
specified  in  §  25-a  are  exclusive  of  the  right  to  review  under'  $24r-b.  These 
distinctions  are  now  well  settled  by  the  court.^ 

d.  Petition  and  appeal;  exclusive  or  cumulative. — (1)  Conflict  of  authok- 
iTY. —  It  has  been  held  that  the  power  to  review  by  appeal  conferred  by  §  25-a 
and  that  to  supervise  granted  by  §  24-b  are  cumulative ;  that  the  two  grants  of 
power  are  not  inconsistent  and  that  in  a  proper  case  either  may  be  invoked.^* 


10.  Snow  V.  Dalton  (C.  C.  A.,  4th  Cir.), 
29  Am.  B.  R.  240,  203  Fed.  843;  Kirfiead 
V.  Bacon  &  Sons  (iC.  C.  A.,  6th  (jir.),  36  Am. 
B.  K.  390,  230  Fed.  362,  in  which  the  court 
held  that  the  review  of  an  order  fixing  the 
compensation  of  a  referee,  being  in  a  "  pro- 
ceeding in  bankruptcy  "  may  only  be  had  on 
a  petition  to  revise  under  §  24b. 

11.  In  re  Eusch  (0.  C.  A.,  7th  Cir.),  8 
Am.  B.  R.  518,  116  Fed.  270.  See  also  In 
re  Jacobs  (C.  C.  A.,' 8th  Cir.),  3  Am.  B.  K. 
671,  96  Fed.  935;  In  re  Mertena  (C.  C.  A., 
2d  Cir.),  15  Am.  B.  B.  701,  142  Fed.  445. 

12.  In  re  Rouse,  Hazard  &  Co.  (0.  C.  A., 
7th  Cir.),  1  Am.  B.  R.  234,  91  Fed.  96;  In 
re  Purvine  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R. 
787,  96  Fed.  192;  In  re  Richards  (C.  C.  A., 
7th  Cir.),  3  Am.  B.  R:  145,  96  Fed.  93S; 
In  re  Jacobs  (C.  .0.  A;,  8th  Cir.),  3  Am.  B. 
R.  671,  99  Fed.  539;  Courier- Journal,  etc. 
V.  Brewing  Co.  (O.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  183,  101  Fed.  699;  In  re  Ives  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  692,  113  Fed. 
911;  Hutchinson  v.  Le  Roy  (C.  C.  A.,  1st 
Cir.),  8  Am.  B.  R.  20,  113  Fed.  200;  In  re 
Abraham  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R. 
266,  93  Fed.  767  (in  Supreme  ^Court,  Bryan 
V.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R. 
623,  45  L.  Ed.  814). 

13.  Right  to  review  by  appeal  or  on  pe- 
tition not  exclusive. —  In  the  case  of  In  re 
Lee  (C.  O.  A.,  8th  Cir.),  25  Am.  B.  R.  436, 
182  Fed.  570,  the  court  said:  "Undoubtedly 
there  is  a  controversy  here  arising  in  a  bank- 
ruptcy proceeding,  which  is  reviewable  by 
appeal  under  sedition  24-a,  but  there  is  no 
prohibition  in  the  bankruptcy  law  of  the 
revision  in  matter  of  law  of  such  a  contro- 
versy under  section  24-b,  and  if  no  con- 
troversy arising   in  bankruptcy  proceedings 


may  be  reviewed  under  the  latter  section, 
then  nothing  may  be  reviewed  Tinder  it  be- 
cause where  there  is  no  controversy,  there  is 
nothing  to  review  or  to  decide.  The  fact 
is  that  the  grant  of  jurisdiction  to  the  cir- 
cuit court  of  appeals,  to  review  by  appeal 
the  final  decision  of  a  controversy  arising 
in  bankruptcj^  proceedings  of  which  that 
court  would  have  had  appellate  jurisdiction 
if  it  had  arisen  in  any  other  case  in  a  fed- 
eral court  under  section  24-a,  and  the  grant 
of  jurisdiction  to  revise  and  superintend  in 
matter  of  law  the  proceedings  of  the  inferior 
courts  of  bankruptcy  under  .section  24-b  are 
not  exclusive  of  each  other,  but  cumulative 
or  concurrent  grants,  the  former  of  jurisdic- 
tion to  review  questions  of  law  and  of  fact, 
the  latter  of  jurisdiction  to  review  questions 
of  law  alone." 

Dodge  V.  Norlin  (C.  C.  A.,  8th  Cir.),  13 
Am.  B.  R.  176,  133  Fed.  363,  in  which  the 
court  said:  "Nor  is  there  anything  in  the 
grant  by  §  24-b  of  the  power  to  revise  and 
superintend  in  matter  of  law  the  proceedings 
of  the  inferior  courts  of  bankruptcy  which 
in  any  way  affects  or  limits  the  general  ap- 
pellate jurisdiction  vested  by  the  sections  of 
the  law  which  have  been  considered.  The 
act  of  1898  does  not  grant  the  appellate 
and  the  revisory  jurisdiction  in  the  alterna- 
tive. It  does  not  give  to  disappointed  liti- 
gants the  right  of  appeal  or  the  right  to 
revision,  in  matters  of  law.  It  grants  the 
right  of  appeal  and  the  right  of  superintend- 
ence and  revision  in  matters  of  law  only.  It 
gives  both  rights  freely  and  without  limita- 
tion. The  two  grants  are  not  inconsistent, 
and  pn  familiar  principles  both  must  stand, 
and  in  a  proper  case  either  may  be  invoked." 
Ihe  following  cases-are  also  to  the  effect  that 
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There  are  a  number  of  other  cases  in  which  it  has  been  held  that  where  an 
appeal  might  be  brought  under  §  25  a  reviiew  of  petition  under  §  24-b  was  not 
available."  In  many  of  these  cases  a  distinction  is  made  between  "  proceedings 
in  bankruptcy  "  under  §  24-b  and  "  controversies  arising  in  bankruptcy  pro- 
ceedings" which  are  appealable  under  the  general  appellate  jurisdiction  of 
the  court  as  conferred  by  §  24-a.  Under  the  principles  of  these  cases  if  the 
controversy  is  one  arising  in  bankruptcy  proceedings,  -  review  by  appeal  is 
exclusive. ^^  In  view  of  this  conflict  of  authority  it  is  difficult  to  declare  a  rule 
which  will  be  a  safe  guide  in  every  case.  As  has  been  stated,  this  contrariety 
of  decision  has  resulted  in  such  confusion  and  uncertainty  in  the  practice  that 


the  right  to  a  review  by  an  appeal  or  upon 
a  jietition  to  revise  may  be  sought  at  the 
option  of  the  appellant.  In  re  Holmes  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  689,  142  Fed. 
392;  In  re  McKenzie  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  679,  '142  Fed.  383 ;  Taft  Co. 
V.  Century  Savings  Dank  (C.  C.  A.,  &th 
Cir.),  15  Am.  B.  E.  594,  141  Fed.  369; 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  8th 
Cir.),  13  Am.  B.  K.  665,  135  Fed.  1000; 
Ross  v.  Stroh  (C.  C.  A.,  3d  Cir.),  21  Am. 
B.  R.  644,  165  Fed.  628. 

An  order  of  dismissal  of  a  petition  in  bank- 
ruptcy, on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  an  act  of  bank- 
ruptcy is  reviewable  by  petition  to  revise 
under  §  24-b,  although  it  is  a  "  judgment 
refusing  to  adjudge,  the  defendant  a  bank- 
rupt "  and  appealable  under  §  25-a.  Stevens 
V.  Nave-McOord  Co.  (C.  C.  A.,  8th  Cir.), 
17  Am.  B.  R.  609,  150  Fed.  71. 

14.  Remedies  exclusive. — Union  Nat'l  Bank 
V.  NeUl  (C.  C.  A.,  5th  Cir.),  17  Am.  B.  R. 
853,  149  Fed.  720;  O'Dell  v.  'Boyden  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  751,  150  Fed. 
731,  where  the  distinction  seems  to  have  been 
made  between  "  a  proceeding  in  bankruptcy  " 
under  §  24-b  and  "  a  controversy  arising  in 
bankruptcy  proceedings  "  under  §  24-a ;  Ma- 
son V.  Wolkowich  (O.  C.  A.,  1st  Cir.),  17 
Am.  B.  R.  709,  150  Fed.  699,  in  which  also 
the  distinction  is  made  between  an  order  ap- 
pealable as  a  controversy  in  bankruptcy  and 
one  reviewable  by  petition  as-  in  tlTe  proceed- 
ing itself;  In  re  McMahon  (C.  C.  A.,  6th 
Cir.),  ,17  Am.  B.  R.  530,  147  Fed.  685; 
Davidson  &,  Co.  v.  Friedman  \C.  C.  A.,  6th 
Cir.),  15  Am.  B.  R.  489,  140  Fed.  853,  in 
which  the  court  held  that  the  remedies  of 
appeal  and  petition  for  review  are  exclusive 
of  each  other  and  the  court  will  not  treat 
the  one  as  the  other  to  the  confusion  of 
pleadingj  In  re  Mueller  ( C.  C.  A.,  6th  Cir. ) , 
14  Am.  B.  R.  256,  135  Fed.  711,  holding  that 
the  supervisory  jurisdiction  conferred  by 
§  24-b  does  not  include  orders  or  decrees 
which  are  appealable  and  that  the  provisions 
for  appeal  and  for  petition  to  revise  are 
mutually  exclusive.  In  re  Kuffler  (C.  C  A., 
2d  Cir.),  11  Am.  B.  R.  469,  127  , Fed.  125, 
holding,  that  the  provisions  of  §  24-b  refer 
to  cases  not  provided  for  by  appeal  so  that 
if  §  25-a  applies,  a  petition  to  i  revise  will 
not  lie.  First  Nat'l  Bank  of  Miles  City  v. 
StateNat'l  Bank  (C.  C.  A.,  9th  Cir.),  12  Am. 
B.  R.  440,  131   Fed.  430,  to  the  efifect  that 
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§  25-a  -having  provided  a  means  to-  review 
by  appeal  three  kinds  of  judgment,  every 
other  means  is  excluded.  In  re  Good  (C.  C. 
A.,  8th  Cir.),  3  Am..  ,B.  p.  605,  99  Fed.  389, 
holding  that  a  judgment  adjudicating  a  per- 
son bajikrupt  could  not  be  reviewed  by  peti- 
tion. In  re  Jungman  ( C.  C.  A.,  2d  Cir. ) , 
26  Am.  B.  R.  401,  186  Fed.  302,  holding 
that  a  decision  requiring  a  third  party  to 
carry  .out  the  terms  of  a  contract  for  the 
purchase  of  certain  property  of  the  bank- 
rupt's estate,  is  reviewable,  by  appeal. 

In  the  case  of  Barnfes  v.  Pampel  ( C.  C.  A., 
6th  Cir.),  27  Am.  B.  R.  192,  192  Fed.  525, 
the  court  said:  "  The  distinction  between 
'proceedings'  in baiilcruptcy reviewable  under 
section  24-b  and  the  '  controversies  arising 
in' bankruptcy  proceedings'  appealable  under 
section  24-a  is  clearly  defined,  the  former  in- 
cluding '  administrative  orders  and  decrees 
in  the  ordinary  course  of  bankruptcy  between 
the  filing  of  the  petition  and  the  final  settle- 
ment of  the  estate,' — the  latter  including 
'  those  independent  or  plenary  suits  which 
concern  the  bankrupt's  estate  and  arise  by  in- 
tervention or  otherwise  between  the  trustees 
representing  the  bankrupt's  estate  and  claim- 
ants representing  some  right  or  interest  ad- 
verse to  the  bankrupt  or  his  general  cred- 
itors.' .  The  remedies  afforded  by  the  two 
sub-sections  referred  to  are  mutually  exclu- 
sive." Citing  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  11  Am.  B.  R.  709,  48 
L.  Ed.  986;  Coder  v.  Arts,  213  U..  S.  223,  233, 
235,  22  Am.  B.  R.  1 ;  Tefft,  Weller  &  Co.  v., 
Munsuri,  222  U.  S.  114,  27  Am.  Bi.  R.  338, 
56  L.  Kd.  118;  In  re  Mueller  (C.  C.  A.,  6th 
Cir.),  14  Am.  B.  R.  256,  13-5  Fed.  711,  713, 
715;  In  re  Doran  (C  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  760,  154  Fed.  467;  Brady  v. 
Bernard  &  Kittinger  (C.  C.  A.,  6th  Cir.), 
22  Am.  B.  R.  342,  170  Fed.  576. 

15.  In  re  McMahon  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  530,  147  Fed.  685;  O'ltell  v. 
Boyden  (C.  C.  A.,  6th  Cir.),  17  Am'.  B.  R. 
751,  150  Fed.  731 ;  Mason  v.  Wolkowich  (iC. 
C.  A.,  1st  Cir.),,  17  Am.  B.  R.  709,  150  Fed. 
699,  holding  that  an  order  made  upon  the 
petition  of  a  trustee  for  the'payment  to  him 
of  the  proceeds  of  a  sale  of  assets  is  appeal- 
able only  to  the  circuit  court  of  appeals  under 
§  24-a;  Brady  v.  Bernard  &  Kittinger  (C.  C. 
A.,  6th  Cir.),  ,22  Am.  B.  E.  342,  170  Fed. 
576;  In  re  Streator  Metal  Stamping  Co.  (C 
C.  A.,  7th  Cir.), '30  Am,.  B.  R.  55,  205  Fed, 
280. 
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lawyers  have  thought  it  necessary  in  many  cases  to  take  an  appeal  and  file  a 
petition  for  revision  in  the  same  case  in  order  to  be  sure  to  obtain  a  review  of 
the  ruling  challenged.-'® 

(2)  Prevailing  rule. —  The  consensus  of  opinion  seems  clearly  in  favor 
of  the  principle  that  if  the  suit  or  proceeding  is  a  controversy  arising  in  bank- 
ruptcy proceedings  it  is  appealable  under  §  25-a  and  not  reviewable  under 
§  24-b;  the  latter  refers  only  to  matters  in  the  bankruptcy  proceedings  itself, 
that  is,  any  judicial  determination,  which  may  Ibe  made  by  a  bankruptcy  court 
from  the  time  of  the  filing  of  the  petition  until  the  estate  is  closed,  pertaining 
exclusively  to  the  bankruptcy.  This  distinction  is  clearly  established."  As 
between  the  power  to  revise  under  §  24-b  and  the  exercise  of  appellate  jurisdic- 
tion Tinder  §  26-a,  both  of  which  relate  to  the  review  of  bankruptcy  proceedings, 
the  better  rule  is  that  in  either  of  the  three  cases  mentioned  in  §  25-a  the  review 
can  only  be  by  appeal;^*  but  in  respect  to  any  other  matters  in  bankruptcy 
proceedings  the  view  must  be  by  a  petitiop  to  revise.^*      The  Supreme  Court 


16.  In  re  Holmes  (C.  C.  A.,  8tli  Cir.),  15 
Am.  B.  K.  689,  142  Fed.  391;  In  re  Hecox 
(0.  0.  A.,  8th  Cir.),  21  Am.  B.  E,.  314,  164 
Fed.  823. 

17.  Hewitt  V.  Berlin  Machine  Co.,  194  U. 
S.  300,  11  Am.  B.  E.  709,  48  L.  Ed.  986; 
In  re  Moore  &  Bridgman  fO.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  651,  166  Fed.  689;  Matter  of 
Beyer  Printing  Co.  (C.  C.  A.,  7th  Cir.),  32 
Am.  B..  E.  796,  216  Fed.  878;  Bothwell  v. 
Fitzgerald  (O.  C.  A.,  9th  Cir.),  34  Am.  B. 
E.  261,  219  Fed.  408. 

Provisions  for  appeal  and  revision  mutu- 
ally exclusive. —  In  the  case  of  Morehouse  v. 
Pq,cific  Hardware  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  Bi.  E.  178,  177  Fed.  337,  the  court 
said:  "Section  24  of  the  bankruptcy  act  of 
1898  establishes  the  appellate  jurisdiction  of 
circuit  courts  of  appeals  over  '  controversies 
arising  in  bankruptcy  proceedings '  and  their 
jurisdiction  in  equity,  '  either  inteflocutory 
or  final  to  revise  in  matter  of  law  proceed- 
ings of  the  inferior  courts  of  bankruptcy.' 
Section  25-a,  provides  for  appeals  from  judg- 
ments in  three  certain  enumerated  steps  in 
bankruptcy  proceedings;  'in  respect  to  which 
special  provision  therefor  was  required.' 
(Holden  v.  Stratton,  191  U.  S.  115,  10  Am. 
B.  E.-786,  48  L.  Ed.  115.)  There  is  in  the 
language  of  the  act  nothing  to  indicate  that 
the  revisory  power  so  given  to  the  circuit 
court  of  appeals  is  more  extensive  than  that 
which  was  exercised  by  the  circuit  courts 
under  the  bankruptcy  act  of  1867.  In  Lath- 
rop  V.  Drake,  91  XI.  S.  516,  23  L.  Ed.  414, 
it  was  held  that  the  appellate  jurisdiction 
conferred  on  the  circuit  courts  by  the  act 
of  1867  was  of  two  classes  of  cases,  one  to 
be  exercised  under  a  petition  for  review,  the 
other  by  the  ordinary  appeal  or  writ  of  error. 
The  same  distinction  has  been  recognized  in 
construing  the  bankruptcy  act  of  1898,  and 
it  has  been  held  that  the  provisions  for  ap- 
peal and  for  review  on  petition  are  mutually 
exclusive,  and  that  the  revisory  jurisdic- 
tion does  not  include  any  orders  or  decrees 
which  are  appealable  or  reviewable  on  writ 
of  error."    In  this  case  the  court  cited  First 


Nat.  Bank  of  Chicago  v.  Chicago  Title  & 
Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102, 
49  L.  Ed.  1051;  Hewitt  v.  Berlin  Machine 
Works,  194  U.  6.  296,  11  Am.  R  E.  709, 
48  L.  Ed.  98ff;  Odell  v.  Boyden  (C.  C.  A., 
6th  lOir.),  17  Am.  B.  E,.  751,  150  Fed.  731, 
80  C.  C.  A.  397;  In  re  Mueller  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  E.  256,  135  Fed.  712, 
68  C.  C.  A.  349;  In  re  Friend  ('C.  C.  A.,  7tli 
Cir.),  13  Am.  B.  E.  595,  134  Fed.  778,  67 
C.  C.  A.  500;  Scott  &  Co.  v.  Wilson  (C.  C. 
A.,  7th  Cir.),  8  Am.  B.  E.  349,  115  F«d. 
284,  53  C.  C.  A.  76;  In  re  Eusch  (iC.  C.  A., 
7th  Cir.),  8  Am.  B.  E.  518,  116  Fed.  270,  53 
C.  C.  A.  631;  Kirkpatrick  v.  Harnesberger 
(C.  C.  A.,  5th  Cir.),  29  Am.  B:  E.  439,  199 
Fed.  886;  Kirsner  v.  Taliafero  (C.  C.  A., 
4th  Cir.),  29  Am.  B:  E.  852,  202  Fed.  51. 

The  remedies  of  appeal  and  petition  to 
revise  are  mutually  exclusive,  so  that  where 
an  appeal  is  allowable  a  petition  to  revise 
will  not  lie.  In  re  Martin  (C.  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  935,  201  Fed.  31,  affd. 
sub  nom.  Globe  Bank  &  Trust  Co.  v.  Martin, 
236  U.  S.  288,  34  Am:  B.  E.  162,  59  I>.  Ed 
583. 

18.  In  re  Good  (C.  C.  A.,  8th  Cir.),  3 
Am.  B.  R.  605,  99  Fed.  389;  In  re  Friend 
(C.  C.  A.,  7th  Cir.),  13  Am.  B.  E.  595,  134 
Fed.  778;  In  re  Worcester  County  (C.  C. 
A.,  1st  Cir.),  4  Am.  B.  E.  496,  102  Fed.  808; 
Smith  V.  Masbn,  14  Wall.  419;  Matter  of 
Beyer  Printing  Co.  (C.  C.  A.,  7th  Cir.),  32 
Am.  B.  E.  796,  216  Fed.  878. 

19.  Except  where  an  appeal  may  be  had 
as  provided  in  §  25-a  the  proper  procedure 
in  the  Circuit  Court  of  Appeals  seems  to  be 
by  petition  to  review.  Ohio  Valley  Bank  Co 
V.  Switzer  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
689,  153  Fed.  632;  Kinkead  v.  Bacon  &  Sons 
(C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  390,  230 
Fed.  362. 

In  re  Groetzinger  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  E.  467,  127  Fed.  124,  in  which  case 
it  was  held  that  an  order  for  the  distribu- 
tion of  the  proceeds  of  the  sale  by  a  trustee 
of  req,l  estate  is  reviewable  only  by  petition 
for  review;  Davidson  v.  Friedman  (C.  C.  A., 
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has  sustained  this  view  by  declaring  that  persons  who  are  entitled  to~an  appeal 
under  §  25-a  are  not  entitled  to  a  petition  to  review  under  §  24-b.^'' 

(3)  Uniting  remedies.— ^  Where  it  is  sought  to  combine  the  two  remedies 
by  uniting  an  appeal  with  a  petition  to  review  the  two  do  not  neutralize  each 
other,  but  the  court  will  proceed  to  adjudicate  on  the  controversy  in  the  proper 
proceedings.^^  If  the  case  is  one  which  should  be,  heard  and  decided  as  an 
appeal,  the  petition  to  revise  should  be  dismissed.^^ 

(4)  Appeal  treated  as  petition  to  revise. —  So,  also,  it  has  been  held 
that  in  proper  cases  an  appeal  may  be  treated  as  a  petition  to  revise,^^  as  where 


6th  Cir.),  15  Am.  B.  E.  489,  140  Fed.  853, 
72  C.  C.  A.  553,  where  it  was  held  that  an 
order  allowing  trustee's  expenses  is  subject 
to  review,  but  is  not  appealable;  Brady  v. 
Bernard  &  Kittinger  (C.  C.  A.,  6th  Cir.), 
22  Am;  B.  "R.  342,  170  Fed.  576 ;  Barnes 
V.  Pampel  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R. 
192,  192  Fed.  525. 

20.  Remedy  by  appeal  not  inclusive  of  re- 
view by  petition. —  In  the  ease  of  Matter  of 
Loving,  224  U.  S.  183,  27  Am.  B.  R.  852, 
855,  56  L.  Ed.  725,  Mr.  Justice  Day  says: 
"  The  question  now  propounded  is:  Was  the 
trustee  also  entitled  to  a  review  in  the  Cir- 
cuit Court  of  Appeals,  under  section  24b, 
by  petition  for  review?  Under  that  section 
authority,  either  interlocutory  or  final,  is 
given  to  the  Circuit  Court  of  Appeals  to 
superintend  and  revise  in  matters  of  law  the 
proceedings  of  the  inferior  courts  of  bank- 
ruptcy within  their  jurisdiction.  We  think 
this  subdivision  was  not-intended  to  give  an 
additibnal  remedy  to  those  whose  rights  could 
be  protected  by  an  appeal  under  section  25 
of  the  act.  That  section  provides  a  short 
method  by  which  rejected  claims  can  be 
promptly  reviewed  by  appeal  in  the  Circuit 
Court  of  Appeals,  and,  in  certain  eases,  in 
this  court.  The  proceeding  under  section 
24b,  permitting  a  review  of  questions  of  law 
arising  in  bankruptcy  proceedings,  was  not 
intended  as  a  substitute  for  the  right  of 
appeal  under  section  25.  Under  section  24b 
a  question  of  law  only  is  taken  to  the  Cir- 
cuit Court  of  Appeals;  under  the  appeal  sec- 
tion, controversies  of  fact  as  well  are  taken 
to  that  court,  with  findings  of  fact  to 
be  made  therein  if  the  case  is  appealable 
to  this  court.  We  do  not  thjnk  it  was  in- 
tended to  give  to  persons  who  could  avail 
themselves  of  the  remedy  by  appeal  under 
section  25  a  review  by  petition  under  section 
24b.  The  object  of  section  24b  is  rather  to 
give  a  review  as  to  matters  of  law,  where 
facts  are  not  in  controversy,  of  orders  of 
courts  of  bankruptcy  in  the  ordinary  admin- 
istration of  the  baiikrupt's  estate.  In  our 
judgment  the  rule  was  well  stated  in  In  re 
Mueller  (C.  C.  A.,  6th  dr.),  14  Am.  B.  R. 
.256,  135.  Fed.  711,  68  C.  C.  A.  349,  by  Mr. 
Justice  Lurton,  then  circuit  judge:  'The 
"  proceedings "  reviewable  [under  §  24b]  are 
those  administrative  orders  and  decrees  in  the 
ordinary  course  of  a  bankruptcy  between;  the 
filing  of  the  petition  and  the  final  settle- 
ment of  the  estate,  which  are  not  made  speci- 
ally appealable  under  [§]  25a.     This  would 


include  questions  between  the  bankrupt  and 
his  creditors  of  an  administrative  character, 
and  exclude  such  matters  as  are  appealable 
under  [§]  24a.'"  This  principle  is  further 
substantiated  in  the  case  of  Tefft,  Weller 
&  Co.  V.  Munsuri,  222  U.  S.  114,  27  Am.  B. 
R.  338,  56  L.  Ed.  118;  Kirsner  v.  Taliafero 
(C.  C.  A.,  4th  Cir.),  29  Am.  B.  R.  832,  202 
Fed.  51;- Matter  of  Pindel  (C.  C.  A.,  9th 
Cir.),  34  Am.  B.  R.  600*  221  Fed.  342. 

21.  Fisher  v.  Cushman  ( C.  G.  A.,  1st  CLr>) , 
4  Am.  B.  R.  646,  103  Fed.  860;  In  re  Wor- 
cester County  (C.  C.  A.,  1st  Cir.),  4  Am'. 
B.  R.  496,  102  Fed.  808;  Ldckman  v.  Lang 
(C.  C.  A.,  8th  Cir.),  12  Am.  B.  R.  497,  132 
Fed.  1;  In  re  Schoenfeld  (C.  C.  A.,  3d  Cir.), 
25  Am.  B.  E.  748,  183  Fed.  219,  holding  that 
where  a  review  is  sought  both  by  a  petition 
to  revise  under  section  24-b  and  by  appeal 
under  section  25^3,  and  the  errors  complained 
of  in  the  petition  to  revise  and  the  assign- 
ment of  error  on  the  appeal  are  identical  and 
present  only  questions  of  law,  the  court  will 
not  stop  to  consider  which  of  the  two  methods 
of  procedure  is  the  correct  one,  or  whether 
the  two  methods  may  be  prosecuted  togethei; ; 
Knapp  V.  Milwaukee  Trust  Co.  (C.  C.  A., 
7th  Cir.),  20  Am.  B.  R.  671,  162  Fed.  675. 

Uniting  appeal  and  petition. —  In  the  case 
of  Fisher  v.  Cushman    (O.  C.  A.,  1st  Cir.), 

4  Am.  B.  R.  646,  103  Fed.  860,  an  appeal 
and  a  petition  to  revise  were  brought  in  the 
same  proceeding,  and  the  court  said :  "  'Both 
relate  to  the  same  subject  matter.  The  ap- 
peal will  not  lie  because  the  subject  thereof 
is  not  within  the  three  specifications  of  the 
matters  of  appeal  found '  in  section  25  of 
the  bankrupt  act.  Nevertheless  as  was  de- 
termined by  us  in  the  case  of  In  re  Worcester 
County,  4  Am.  B.  R.  496,  102  Fed.  '808,  the 
fact  that  an  appeal  was  taken  and  a  peti- 
tion also  filed,  does  not  defeat  the  right  of 
the  party  moving  this  court  to  have  the 
merits  df  the  controversy  adjudicated  by  u^. 
They  do  not  neutralize  each  other  and  the 
only  result  is  that  the  appeal  must  be  dis- 
missed, while  the  court  must  proceed  to  the 
adjudication  of  the  merits  in  the  matter  of 
the  petition,  which  petition  on  the  record 
before  us  involves  only  a  matter  of  law,  as 
required  by  section  24-b  of  the  bankrupt  act." 

22.  Merchants-Laclede  Nat.  Bank  v.  iSchade 
(C.  O.  A.,  8th  Cir.),  27  Am.  B.  E.  .687,  195 
Fed.  199;  Grainger  &  Co.  v.  Riley  (C.  C.  A., 
6th  Cir.),  29  Am'.  B.  E.  114,  201  Fed.  902. 

23.  In  re-Whitener   (C.  C.  A.,  5th  Cir.), 

5  Am.  B.  R.  198,  108.  Fed.  180 ;  In,  re  Blanch- 
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an  appeal  is  taken  froin  an  order  disallowing  a  claim  which  presents  only  a 
question  of  law.^*  -  This  can  only  be  done  where  questions  of  law  alone  are 
involved.^  Where  questions  of  fact  and  law  are  both  involved  in  the  appeal  it 
naay  not  be  treated  as  a  petition  to  revise.^  And  it  has  been  held  that  a  writ  of 
error  which  aims  to  correct  only  errors  of  law  arising  on  the  common  law  or 
criminal  law  side  of  the  court  may  be  treated  as  a  petition  to  revise. ^'^ 

(5)  Objection  to  exee:cise  op  jueisdiction.— ^  In  the  absence  of  objec- 
tion, the  circuit  court  of  appeals  will  not  decline  jurisdiction  of  a  proceeding 
before  it  on  pdtition  to  revise,  although  the  matter  should  have  come  up  on 
appeal.^  If  the  question  as  to  the  propriety  of  the  remedy  is  nof  raised  by  the 
respondent  the  court  is  not  bound  to  consider  it.^® 


ard  Shingle  Co.  (C.  C.  A.,  9th  Cir.),  21 
Am.  B.  E.  142,  164  Fed.  31;  In  re  Heacock 
(C.  G.  A.,  8th  Cir.),  21  Am.  B.  R.  314,  164 
Fed.  823,  in  which  case  a  petition  for  review 
and  an  appeal  were  taken  from  an  order 
eummarily  directing  a  receiver  of  -the  State 
court  to  deliver  property^  to  the  trustee  in 
bankruptcy,  and  the  petition  for  review  was 
sustained  and  the  appeal  was  dismissed; 
Freed  v.  Central  Trust  Co.  (0.  C.  A.,  7th 
Cir.),  33  Am.  B.  R.  64,  215  Fed.  873. 

24.  Appeal  treated  as  petition  to  revise. 
—  In  the  case  of  Iii  re  Williams'  Estate 
(C.  C.  A.,  0th  Cir.),  19  Am.  B.  R.  38'9,  156 
Fed.  934,  the  court  said:  "  The  , appellant 
and  petitioner,  being  uncertain  in  respect  to 
the  proper  procedure,  sought  and  are  by  the 
court  below  allowed  an  appeal  from  the 
ruling  of  that  court  complained  of,  and 
also  filed  therein  a  petition  for  the  revision 
of  the  same  order.  The  two  proceedings 
were  by  this  court  consolidated  and  were 
heard  and'  submitted  on  one  record.  If  it 
be  conceded  that  the  petition  for  revision 
was  filed  in  the  wrong  court,  the  appeal, 
involving  as  it  does  only  a  question  of  law, 
may  be  treated  as  a  petition  for  revision." 
Chesapeake  Shoe  Co.  v.  Seldner  (C.  C.  A., 
4th  Cir.),  la  Am.  B.  R.  466,  122  Fed.  593; 
In  re  Blair  (C.  C.  A.,  8th  Cir.),  5  Am.  B. 
R.  793,  106  Fed.  662;  In  re  Jacobs  (C.  C. 
A.,  8th  Cir.),  3  Am.  B.  R.  671,  99  Fed.  530; 
In  re  Abraham  (C.  C.  A.,  5th  Cir.),  2  Am. 
B.  E.  266,  93  Fed.  767;  Rode  &  Horn  v. 
Phipps  (C.  C.  A.,  6th  dr.),  27  Am.  B.  R. 
«27,  195  Fed.  414. 

25.  In  re  Blanchard  Shingle  Co.  ( C.  C.  A., 
0th  Cir.),  21  Am:  B.  R.  142,  164  Fed.  311. 

26.  Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.), 
22  Am.  B.  R.  337,  170  Fed.  445,  where  it 
appeared  that  the  proceeding  was  not  con- 
fined to  matters  of  law  but  turned  on  ques- 
tions of  fact,  and  it  was  held  that  it  could 
not  be  treated  as  a  petition  to  review  but 
if  entertained  at  all  must  be  as  an  appeal; 
Steiner  v.  Marshall  (C.  C.  A.,  4th  Cir.), 
15  Am.  B.  R.  486,  140  Fed.  710;  In  re 
Whitener  (C.  C.  A.,  5th  Cir.>,  5  Am.  B.  E. 
198,  105  Fed.  180. 

Consideration  of  evidence. —  Where  upon 
review  of  a  judgment  determining  priority 
of  liens  upon  the  land  of  a  bankrupt,  the 
court  is  asked  to  consider  the  evidence  in 
the  record,  it  will  dismiss  the  petition  for 


review  and  hear  the  case  upon  the  appeal. 
Hendricks  v.  Webster  (C. -C.  A.,  8th  Cir.), 
20  Am.  B.  P..  112,  159  Fed.  927;  Coder  v. 
McPherson  (C.  C.  A.,  8th  Cir.),.  18  Am.  B. 
R.  523,  152  Fed.  951,  in  which  the  trustee 
challenged  the  decree  of  the  court ,  below,  by 
an  appeal  and  by  ^  petition  to  revise,  and 
the  court  held  that  as  the  questions  at  issue 
involved  the  consideration  of  the  facts  dis- 
closed by  the  evidence,  the  case  should  be 
to  revise  was  dismissed;  In  re  Dunlop  (C  C. 
A.,  8th  Cir.),  19  Am.  B.  R.  3«1,  156  Fed.  546. 
a7.  Writ  of  error  treated  as  petition  to 
revise.^-In  the  case  of  Freed  v.  Central  Trust 
Co.  (C.  C.  A.,  7th  Cir.),  33  Am.  B.  R.  64,  215 
Fed.  873,  a  writ  of  error  issued  for  the  review 
of  an  order  adjudging  a  perse  n  in  contempt 
for  failing  to  turn  over  assets  to  the  bank- 
rupt's trustee ;  it  was  held  that  the  order  was 
not  reviewable  by  writ  of  error  or  by  appeal, 
but  was  reviewable  by  petition.  The  court 
said :  "  If  then,  an  appeal  which,  as  applied 
to  bankruptcy  proceedings,  aims  to  correct 
errors  both  of  law  and  of  fact  arising  on  the 
equity  side  of  the  .bankruptcy  court  (Bank- 
ruptcy Act,  §  '25a),  may  be  treated  as  a 
petition  to  revise  which  aims  to  correct  only 
errors  of  law  so  arising  (section  24b),  a 
writ  of  error  which  aims  to  correct  only 
errors  of  law  arising  on  the  common  law  or 
criminal  law  side  of  the  court  may,  in  our 
judgment,  be  similarly  dealt  with.  While 
the  writ  and  the  petition  differ  in  form,  in 
substance  they  are  similar;  both  begin  new 
proceedings  in  this  court  to  accomplish  sub- 
stantially the*  same  end.  Especially  in  con- 
tempt cases  incident  to  bankruptcy  proceed- 
ings should  a  liberal  practice  in  this  respect 
be  adopted,  in  view  of  the  uncertainty  that 
so  long  prevailed  in  distinguishing  between 
cases  of  citil  contempt,  properly  reviewable 
in  bankruptcy  proceedings  by  petition  to  re- 
vise, and  criminal  contempt,  reviewable  only 
by  writ  of  error.  Gompers  v.  Buck's  Stove 
&  Range  Co.,  221  U.  S.  418,  55  L.  Ed.  797 
34  L.  R.  A.  (N.  S.)  874.  The  motion  to  dis- 
miss, the  writ  will  be  denied,  and  the  case 
will  ;be  dealt  with  as  if  the  petition  to  revise 
had  been  filed  when  the  writ  of  error  issued  " 

28.  In  re  Stroum   (C.  C.  A.,  1st  Cir.)    27 
Am.  B.  R.  721,  192  Fed.  762. 

29.  Gandia  &  Stuibbe  v.  iCadierno  (CCA 
1st  Cir.),  36  Am.   B.  R.  789,  233   Fed.  Vso'. 
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e.  Questions  of  law  only  considered. —  The  supervisory  power  to  review  only 
extends  to  questions  of  law.  If  the  petition  does  not  present  a  matter  of  law 
it  will  not  be  entertained.?"  If  questions  of  fact  are  alone  raised  by  the  petition, 
the  petition  should  be  denied.^^  As  indicated  above,  an  appeal  which  involves 
only  a  question  of  law  may  be  treated  as  a  petition  for  revision.^^  It  was 
intended  by  conferring  this  power  of  revision  to  provide  a  summary  method 
for  revising  orders  and  decisions  of  courts  of  bankruptcy  upon  questions  of 
law,  and  the  section  does  not  contemplate  any  review  lof  facts,^*  except  as 
may  be  necessary  to  ascertain  whether  the  order  is-  wholly  unsupported  by 
the  evidence,  is  contrary  to  law,  a  clear  mistake,  or  generally  for  any  reason 
for  which  evidence  may  be  reviewed  on  writ  of  error.**  The  decision  of  the 
court  below,  on  disputed  or  conflicting  facts,  as  for  instance  where -a  determina- 
tion is  made  upon  testimony  presented  as  to  the  valuation  of  property  that  the 
sale  of  such  property  would  be  beneficial  to  the  bankrupt  estate,  is  not  review- 


30.  In  re  Carley  (C.  C.  A.,  3d  Cir.),  8 
Am.  B.  E.  720,  117  Fed.  130;  In  re  Rosser 
(C.  C.  A.,  8th  Cir.),  4  Am.  B.  E.  153,  101 
Fed.  562;  In  re  Lesser  (C.  C.  A.,  2d  Cir.), 
3  Am.  B.  E.  758,  99  Fed.  913;  Mulford  v. 
Fourth  St.  Nat'l  Bank  (C.  C.  A.,  3d  Cir.), 
19  Am.  B.  E.  742,  157  Fed.  897,  holding 
that  a  petition  to  review  an  order  of  a  dis- 
trict judge  refusing,  in  the  exercise  of  judi- 
cial discretions  to  approve  a  certain  agree- 
ment between  the  trustees  and  preferred 
creditors  did  not  present  a  "  matter  of  law," 
In  re  Blanchaid  Shingle  Co.  (C.  C.  A.,  9th 
Cir.),  21  Am.  B.  E.  142,  164  Fed.  311; 
Lesaius  v.  Goodman  (C.  C  A.,  3d  .Cir.),  21 
Am.  B.  E.  446,  165  Fed.  889;  In  re  Leech 
(C.  C.  A.,  6th  Cir.),  22  Am.  B.  E.  599,  171 
Fed.  622;  B-E  Electric  &  Telephone  Mfg. 
Co.  V.  Aetna  Life  Ins.  O).  (C.  C.  A.,  8th 
Cir.),  30  Am.  B.  E.  424,  206  Fed.  885;  Kin- 
kead  v.  Bacon  &  Sons  (C.  C.  A.,  6th  Cir.), 
36  Am.  B.  E.  390,  230  Fed,  362;  Olmsted- 
Stevenson  Co.  v.  Miller  (C.  ,C.  A.,  9th  Cir.), 
36  Am.  B.  E.  816,  231  Fed.  69 ;  Whitla  & 
Nelson  v.  Boyd  (C.  C.  A.,  9th  Oir.),  32  Am. 
B.  E.  469,  213  Fed.  587  (affg.  30  Am.  B.  E. 
749);  Matter  of  Martin  (C.  C.  A.,  3d  dr.), 
32  Am.  B.  E.  29,  210  Fed.  620. 

31.  Hall  V.  Reynolds  (C.  'Q.  A.,  8th  Cir.), 
34  Am.  B.  R.  707,  224  Fed.  103,  holding  that 
where  on  a  petition  to  revise  an  order  of  the 
District  Court  afiSrming  an  order  of  the 
referee  making  allowance  to  attorneys,  the 
only  questions  involved  are  as  to  the  reason- 
ableness of  the  allowance,  the  petition  should 
be  denied. 

32.  In  re  Williams'  Estate  (C.  C.  A.,  9th 
Cir.),  19  Am.  B.  E.  389,  156  Fed.  934. 

33.  In  re  Grassier  (C.  C.  A.,  9th  Cir.), 
18  Am.  B.  R.  694,  154  Fed.  478;  In  re  Eg- 
gert  (C.  C.  A.,  rth  dr.),  4  Am.  B.  E.  4,49, 
102  Fed.  735;  Kenoya^  Loan  &  Trust  Co. 
V.  Graham'  (C.  C.  A.,  4th  Oir.),  14  Am.  B. 
R.  313,  135  Fed.  717;  Good  v.  Kane  (C.  0. 
A.,  8th  Cir.),* 32  Am.  B.  R.  19,  211  Fed.  956. 


Questions  of  law. —  In  the  case  of  In  re 
Frank  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R. 
486,  182  Fed.  794,  the  court  said:  "A  peti- 
tion to  revise  under  section  24-b  can  prop- 
erly present  for  determination  only  ques- 
tions of  law;  and  not  doubtful  or  disputed 
questions  of  fact.  But  whei*  facts  are 
agreed  upon  or  are  proven  or  admitted  that 
leave  nothing  for  determination  but  their 
legal  import,  such  a  determination  of  them 
by  the  court  of  bankruptcy  may  be  re- 
viewed upon  a  petition  to  revise.  But  the 
review  of  decisions  which  require  the  con- 
sideration of  ■  conflicting  evidence  or  evi- 
dence though  not  conflicting  from  which  dif- 
ferent deductions  or  conclusions  may  rea- 
sonably be  drawn,  may  not  ibe  reviewed 
upbn  a  petition  to  revise  but  upon  appeal 
only/'  • 

Matter  of  Hayes  (C.  C.  A.,  6th  dr.),  24 
Am.  B.  R.  691,  179  Fed.  222,  in  which  the 
court  was  asked  to  reverse  findings  of  fact 
made  by  a  referee,  and  affirmed  by  the  dis- 
trict court,  as  to  the  right  of  an  assignee 
for  iihe  benefit  of  creditors  to  an  allowance 
for  compensation  and  disbursements  and 
the  court  said:  "But  in  a  proceeding  to 
revise  under  section  24,-b,'  this  court  is 
limited  to  a  review  in  matters  of  law,  and 
only  questions  of  law  arising  out  of  the 
facts  found-  or  conceded  can  te  considered. 
We  cannot  determine  questions  of  fact  in- 
volved in  the  finding  or  order  sought  to  be 
reviewed."  See  also  In  re  Taft  (C.  C.  A., 
6th  Cir.),  13  Am.  B.  R.  417,  113  Fed.  5ll, 
66  C.  C.  A.  385 ;  In  re  Throckmorton  ( C.  C. 
A.,  6th  Cir.),  17  Ani.  B.  E.  856,  149  Fed. 
145,  79  C.  C.  A.  15;  In  re  Smith  (0.  C.  A;, 
6th  Cir.),  29  Am.  B.  E.  628,  203  Fed.  369. 

34.  Shea  v.  Lewis  (C.  C.  A.,  8th  Cir.), 
30  Am.  B.  E.  436,  206  Fed.  877;  'Good  v. 
Kane  (C.  C.  A.,  8th  Oif.),  32  Am.  B.  B.  19, 
211  Fed.  956,  holding  that  whether  or  not 
there  was  any  substantial  evidence  to  sus- 
tain a  decision  is  a  question  of  law,  which 
njay  be  considered  upon  a  petition  to  revise. 
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able  on  a  petition.^^  There  is  no  exception  to  the  rule  that  on  petitions  for 
revision,  only  legal  questions  may  be  determined.^®  Whfere  the  facts  are  not  in 
dispute  a  petition  for  revision  should  be  entertained,  as  the  question  remaiiiing 
must  be  one  of  law,*''  If  the  facts  are  admitted  or  agreed  upon,  so  that  nothing 
is  left  for  determination  but  their  legal  import,  such  a  determination  may  be 
reviewed  upon  petition  to  revise.*^ 

f.  What  may  be  reviewed  by  petition. — (1)  In-  geneeal. — ^Any  final  or 
interlocutory  order  in  bankruptcy  proceedings,  in  matter  of  law,  'may  be 
reviewed  by  petition.*''  This  method  is  that  usually  adopted  when  a  party 
claims  to  he  aggrieved  because  of  an  injunction  *"  or  summary  order,*^  or 
where  an  appeal  will  not  lie  under  the  terms  of  §  25-a.  It  will  not  be  possible 
nor  useful  to  cite  a:ll  the  precedents  on  this  question ;  they  are  already  so 
numerous  and  cover  so  wide  a  field  as  to  make  the  formulation  of  any  number 


35.  Clark  Hardware  Co.  v.  Sauve  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  E.  674,  220  Fed. 
102;  Good  V.  Kane  (C.  C.  A.,  8th  Cir.),  32 
Am.  B.  R.  19,  211  F'ed.  956;  Kirsner  v.  Talia- 
ferro (C.  C.  A.,  4th  Cir.),  29  Am.  B.  E.  832, 
202  Fed.  51;  Matter  of  Hays  (C.  C.  A.,  6th 
Cir.),  24  Am.  B.  E.  691,  179  Fed.  222; 
Sehuler  V.  Hassinger  (C.  C.  A.,  5th  Cir.), 
24  Am'.  B.  E.  184,  177  Fed.  '19;  Elliott  v. 
Toeppner,  187  U.  S.  327,  9  Am.  B.  E.  5"  47 
L.  Ed.  200. 

B6.  Samuel  v.  I>odd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  E.  163,  142  Fed.  68,  and  cases 
cited;  Kenova  Loan  &.  Trust  Co.  v.  Graham 
(C.  €.  A.,  4th  Cir.) J  14  Am.  B.  R.  313,  135 
Fed.  717;  Didcas  v.  Bdrnes  (C.  C.  A.,  6th 
Cir.),  15  Ata.  B.  E.  566,  140  Fed.  849;  Eyan 
V.  Hendricks  .(C.  C.  A.,  7th  Cir.),  21  Am. 
B.  R.  570,  166  Fed.  94;  In  re  Leech  (C.  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  599,  171  Fed. 
622;  Landry  v.  San  Antonio  Brewing  Ass'n 
(,C.  C.  A.,  5th  Cir.),  20  Am.  B.  E.  226,  159 
Fed.  700;  Lesaius  v.  Goodman  (C.  C.  A., 
3d  cir.),  21  Am.  B.  E.  446,  165  Fed.  889; 
Boss  V.  Stroh^  (0.  C.  A.,  3d  Cir.),  21  Am. 
B.  E.  644,  165  Fed.  628;  In  re  Leech  (C.  C. 
A.,  6th Cir.),  22  Am.  B.E.  599,  171  Fed.  622; 
In  re  Baum  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  E. 
295,  169  Fbd.  410„  holding,  that  where  the 
record  upon  a  petition  to  revise  an  order  that 
a  'bankrupt  pay  into  a  court  a  certain  amount 
in  cash,  does  not  contain  the  evidence  talcen 
before  the  referee,  it  will  be  presumed  that 
the  facts  were  sufficient  to  sustain  his  finding 
and  order,  aad  only  matters  of  law  appar- 
ent upon  the  face  of  the  record  may  be  con- 
sidered; In  re  Irwin  (C.  C.  A.,  3d  Cir.), 
23'  Am.  B.  E.  487,  174  Fed.  642,  holding  that 
upon  a  petition  to  revise,  only  questions  of 
law  can  be  considered,  and  the  findings  of 
fact  of  the  court  below  cannot  be  disturbed; 
Matter  of  Hays  (C.  C.  A.,  6th  Cir.),  24  Am. 
B.  E.  691,>179  Fed.  222;  In  re  Lee  (C.  C.  A., 
8th  Cir.),  25  Am.  B.  E.  436,  182  Fed.  579; 
Williamson  v.  Richardson  (C.  C.  A.,  9th 
Cir.),  30  Am.  B.  E.  559,  205  Fed.  245;  In 
re  Witherbee  (C.  C.  A.,  1st  Cir.),  30  Am. 
B.  R.  314,  202  Fed.  896;  In  re  Roger,  Brown 


&  Co.  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  336, 

196  Fed.  758;  In  re  Zinner  (C.  C.  A.,  7th 
Cir.),  29  Am.  B.  R.  860,  201  Fed.  197;  In  re 
Blum  (C.  C.  A.,  8th  Cir.),  29  Am.  B.  R. 
332,  202  Fed.  883;  Stuart  v.  Reynolds  (C. 
C.  A.,  6th  Cir.),  29  Am.  B.  E.  412,  204  Fed. 
709;  In  re  Smith  (C.  C.  A.,  6th  Cir.),  29 
Am.  B.  E.  628,  203  Fed.  369;  Hall  v.  Eey- 
nolds,(C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  707, 
224  Fed.  103. 

37.  Hutchinson  v.  LeEoy  (C.  C.  A.,  1st 
Cir.),  8  Am.  B.  R.  20,  113  Fed.  209;  In 
re' Witherbee    (C.  C.'  A.,   1st  Cir.),   30   Am. 

B.  R.  314,  202  Fed.  896;  In  re  Haring   (C. 

C.  A.,  6th  Cir.),  29  Am.  B.  E.  387,  203  Fed. 
229  (aifg.  27  Am.  B.  E.  285,  193  Fed.  168), 
holding  that  upon  a  petition  for  revision, 
only  questions  of  law  can  be  determined :  and 
such  questions  must  arise  out  of  the  facts 
found  by  the  court  below  or  admitted  by  the 
parties. 

38.  Matter  of  Sully  &  Co.  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  R.  124,  152  Fed.  619;  In 
re  Lee  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
436,  182  Fed:  579;  In  re  Franl-  (C.  C.  A., 
8th  dr.),  25  Am.  B.  E.  486,  182  Fed.  794; 
In  re  Judfcins  Co.  (C.  C.  A.,  1st  Cir.),  30 
Am.  B.  E.  529,  205  Fed.  892;  In  re  Knosher 
&  Co.  (C.  C.  A.,  9th  Cir.), .28  Am.  B.  E.  747, 

197  Fed.  136;  In  re  Witherbee  (C.  C.  A.,  1st 
Cir.),  30  Am.  B.  E.  314,  202  Fed.  896;  In 
re  Haring  ( C.  C.  A.,  6th  Cir. ) ,  29  Am.  B.  E. 
387.,  203  Fed.  229. 

39.  Scott  &  Co.  V.  Wilson  (C.  C.  A.,  7th 
Cir.),  8  Am.  B.  R.  349,  116  Fed.  284;  Courier- 
Journal  Printing  Co.  v.  Schaefer -Meyer  Brew- 
ing Co.  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  183, 
101  Fed.  699. 

40.  Davia  v.  Bohle    (C.  C.  A.,  8th  Cir.), 

1  Am.  B.  E.  412,  92  Fed.  325;  In  re  Kenney 
(D.  C,  N.  Y.),  3  Am.  B.  E.  353,  97  Fed. 
554. 

41.  In  re  Abraham    (C.  C.  A.,  5th  Oir.), 

2  Am.  B.  R.  266,  93  Fed.  767;  In  re  Pur- 
vine  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  E.  787, 
96  Fed.  192;  In  re  Francis  Valentine  Co 
(C.  C.  A.,  9th  Cir.),  2  Am.  B.  E.  522  94 
Fed.  793,  98  Fed.   414;   Fisher  v.   Cushman 
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of  safe  rules  impossible.  The  consensus  of  opinion  is(  to  the  effect,  that  the 
power  of  the  appellate  court  to  review  by  original  petition  the  rulings .  of  the 
bankruptcy  court  extends  only  to  orders  made  in  the  bankruptcy  proceedings 
proper  and  does  not  embrace  proceedings  in  suits  by  the  trustee  in  bankruptcy.*^ 

(2)  Object  and  , chaeactee  of  pkoceedings. —  In  determining  the  ques- 
tion of  remedy  the  appellate  court  is  to  be  governed  by  the  object  and  char- 
acter of  the  proceeding.**  It  becomes  essential  therefore  to  determine  in 
each  individual  case  whether  the  order  or  decree  sought  to  be  reviewed :;  is 
in  the  bankruptcy  proceedings  and  not  independent  thereof,  or  is  a  controversy 
arising  in  such  proceedings  and  entirely  independent  thereof.  ,  This  distinction 
and  its  effect'  upon  the  power  to  review  by  petition  has  been  frequently 
recognized,**  and  its  bearing  upon  the  nature  of  the  remedy  for  a  review,  of 
such  order  or  decree  has  given  rise  to  the  .numerous  cases  in  which  it  has  been 
discussed  or  commented  upon.*^  .,, 

(3)  Ordees  oe  dbceees  in  bankeuptcy  peoceeding. —  (I)  In  general. — 
'Bearing  in  mind  the  provisions  of  §  24-b  which  in  effect  confers  jurisdiction 
upon  circuit  courts  of  appeal  "  to  superintend-  and  revise  in  matter  of  law  the 
proceedings  "  of  courts  of  bankruptcy,  it, becomes  apparent  that  the  exercise  of 
the  jurisdiction  to  revise  on  petition  will  depend  on  whether  or  not  the  order 
or  decree  was  granted  by  the  bankruptcy  court  in  the  bankruptcy  proceeding. 
Under  such  subsection  the  jurisdiction  may  be  either  interlocutory  or  final ;.  but 
the  appellate  court  is  not  required  to  revise  every  interlocutory  order  in  a  bank- 
ruptcy proceeding  regardless  of  its  nature  or  scope ;  a  certain  degree  of  definite- 
ness  or  finality  may  be  insisted  upon.*®  There  must  be  a  certain  degree  of 
finality  to  the  orders  sought  to  be  reviewed;  if  eviery- order  were  reviewable 
as  of  right,  the  proceedings  could  easily  be  so  tied  up  and  prolonged  that  the 
situation  would  become  intolerable.*^  And  if  the  order  or  decree  is  not  preju- 
dicial to  the  rights  of  the  petitioners,  it  need  not  be  revised,  although  errone: 
ous.**    Where  the  merits  of  aiiy  adverse  claim  are  summarily  adjudicated,  the 

(C.  C.  -A.,  lat  Cir.),  4  Am.  B.  R.  646,  103  43.  In  re  Farrell   (C.  C.  A.,  6th  Cir.),  23 

Fed.  860;  In  re  Seebold  (C.  C.  A.,  5th  Cir.),  Am.  B.  R..  826,  176  Fed.  505;   Coder  v.  Arts 

5  Am.  B.  R.  358,  105  Fed.  910.  (Slip.  Ct.),  213  U.  S.  223,  22  Am.  B.  R.  .1, 
42    In  re  Antigo  Screen  Door  Co.    (C.  C.  53  L.  Ed.  772;  Matter  of  Lane ,  Lumber  Co. 

A.,  7th  Cir.),   10  Am.  B.  B.  359,   123  Fed.  (C.  C.  A.,  9th  Cir.)^  33  Am.  B.  R.  497,  217 

249;   First  National  Bank  v.   Chicago  Title  Ffed.  546. 

6  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  44.  Holden  v.  ,Stratton,  191  U.  S.  115,  10 
102  49  L.  Ed.  1051;  Thomas  v.  Wood  (C.  Am.  B.  R.  786,  48  L.  Ed.  116;  Hutchinson  v. 
C.  A.,  8th  Cir.),  23  Am.  B.  R.  132,  173  Fed.  Otis,  190  U.  S.  552,  10  Am.  B.  R.  135,  47 
585;  Southern  Cotton  Oil  Co.  v.  EUiotte  (C.  L.  Ed.  1179;  First  Nat'l  Bank  of  Chicago  v. 
C  A.,  ftth  iCir.),  33  Am.  B.  R.  375,  218  Fed.  Chicago  Title  &  Trust  Co.,  198  U.  S.  280,  14 
667.                                          •  Am.  B.  R.  102,  49  L.  Ed.  1051,  holding  that 

By  controversies  arising  in  bankruptcy  pro-  a  summary  proceeding  against  one  in  pos- 

ceedings  is  meant  those  independent  or  plen-  session  of  assets  alleged  to  be  a  part  of  a 

ary  suits  which  concern  the  bankrupt's  es-  bankrupt   estate   is    a   proceeding   in   bank- 

tate  and  arise  by  intervention  Or  otherwise  ruptcy  and   the  jurisdiction   of  the   Circuit 

between  the  trustee  representing  the  bank-  Court  of  Appeals  is  confined  to  revision  of 

rupt's  estate   and  claimants  asserting  some  the  decree. 

right  or   interest   adverse  to  the  bankrupt  45.  See  cases  cited  under  §  24,  "  c.  Contro- 

or   his    general    creditors.      In    re    Mueller  versies  arising  m  bamkruptcy  proceedings," 

(C.  C.  A.,  6th  Cir.),  14  Am.  B.  R.  256,  135  ante. 

Fed.  711;  In  re  Farrell  (C.  C.  A.,  6th  Cir.),  46.  Matter  of  Chatiner  (C.  C.  A.,  3d  Cir.), 

23  Am.  B.  R.  826,  176  Fed.  505;  Morehouse  33  Am.  B.  R.  288,  218  Fed.  813. 

V.  Pacific  Hardware,  etc.,  Co.   (C.  C.  A.,  9th  47.  Matter  of  Pedhin   (C.  C.  A.,  3d  Cir.), 

Cir.),  24  Am.  B.  R.  178,  177  Fed.  337;  Mat-  35  Am.  B.  R.  738,  227  Fed.  853. 

ter  of  Loving,  224  U.  S.  183,  27  Am.  B.  R.   '>  48.  Lazarus,  Michel  &  Lazarus  v.  Harding 

852,  56  L.  Ed.  725;   In  re  Hamilton  Auto-  (C.  C.  A.,  5th  Cir.),  35  Am.  B.  R.  271,  223 

mobile  Co.  (C.  C.  A.,  7th  Oir.),  29  Am.  B.  R.i  Fed.  50;  In  re  Boston  Dry  Goods  Co.  (C. 
163,  198  Fed.  856. 
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order  may  be  reviewed  on  petition.*®  A  petition  to  review  will  not  usually  be 
allowed  where  the  grahting  of  the  order  was  discretionary,®"  or  where  the  rights 
of  the  petitioning  party  were  not  affected  by  the  order  complained  of.^^  An 
action  upon  a  trustee's  bond  is  not  a  proceeding  in  bankruptcy,  but  an  ordinary 
action  at  law,  and  the  action  of  the  District  Court  in  sustaining  a  demurrer  to 
plaintiff's  petition  is  not  reviewa:ble  by  petition  to  revise. ^^ 

(II)  Claims  as  to  funds  in  possession  of  court. — Orders  determining  the 
rights  of  claimants  to  a  fund  in  the  possession  of  a  bankruptcy  court  are  being 
administered  by  it  in  the  course  of  bankruptcy  proceedings  and  are  reviewable 
by  petition.®^  If  the  proceedings  pertain  to  the  ownership  of  property  in  the 
possession  of  the  trustee,  claimed  by  a  person  not  a  party  to  the  bankruptcy, 
and  is  summarily  disposed  of  by  the  courf  or  referee,  it  is  reviewable  on  peti- 
tion to  ievise.^*  The  decision  of  a  district  court  exercising  ancillary  jurisdic- 
tion in  bankruptcy  that  it  has  no  jurisdiction  to  determine  whether  the  proceeds 
of  goods  it  seizes  and  sells  as  the  property  of  the  bankrupt  are  the  property  of 
the  bankrupt  estate  or  the  property  of  adverse  claimants,  is  reviewable  on 
petition.®^  .       ,, 

(III)  lAens  on  hanhrupt's  property. —  Where  a  lien  is  asserted  on  property 
included  in  the  bankrupt's  estate,  the  order  determining  the  right  to  such  lien 
is  subject  to  revision  on  petition;^®  and  so  also  as  to  a  decision  as  to  the  validity 
of  a  trust  deed  executed  by  the  bankrupt  within  the  four  months'  period,^ 


C.  A.,  1st  Cir.),  11  Ajxc.  B.  R.  97,  25  Fed. 
226. 

49.  Shea  v.  Lewis  (C.  C.  A.,' 8th  Oir.),  30 
Am.  B.  R.  436,  206  Fed.  877. 

50.  Mulford  v.  Fourth  St.  Nat'l  Bank  (C. 
C.  A.,  3d  Cir.),  19  Am.  B.  R.  742,  157  Fed. 
897;  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  758,  99  Fed.  913;  Ex  parte  Perkins, 
F'ed.  Oas.  10,982.  This  is  not  so  when  the 
exercise  of  the  discretion  involves  a  sub- 
stantial legal  right.  In  re  Carley  (C.  C.  A., 
3d  Cir.),  8  Am.  B.  R.  720,  U7  Fed.  130; 
Clark  Hardware  Co.  v.  Sauve  (C  C.  A.,  8th 
Oir.),  33  Am.  B.  R.  674,  220  Fed.  102; 
Matter  of  Chotiner  (C.  C.  A.,  3d  Cir),  33 
Am.  B.  E.  288,  218  Fed.  813. 

51.  In  re  Madden  (C.  C.  A.,  2d  Cir.),  6 
Am.  B.  E.  614,  110  Fed.  348;  Fisher  v. 
Cushman  (C.  C.  A.,  1st  Cir.),  4  Am.  B.  R. 
646,  103  Fed.  860;  In  re  Rosser  (C.  C.  A., 
8th  Cir.),  4  Am.  B.  R.  153,  101  Fed.  562. 

52.  United  SUtes  v.  Rugglea  ( C.  C.  A.,  6th 
Cir.),  34  Am.  B.  R.  91,  221  Fed.  256. 

53.  In  re  Antigo  Screen  Door  Co.  (C.  C, 
A.,  7th  -Cir.),  10  Am.  B.  R.  359,  123  Fed. 
249,  and  cases  cited;  Samel  v.  Dodd  (C.  C. 
A.,  5th  Cir.),  16  Am:  B.  R.  163,  142  Fled. 
68.  But  see  Coder  v.  Arts,  213  U.  S.  223,  22 
Am.  B.  R.  1,  53  L.  Ed,  772,  holding  that 
where  a  creditor  asserts  a  lien  upon  prop- 
erty in  the  possession  of  a  trustee  and  asks 
that  such  lieu  be  declared  valid,  the  deci-' 
sion  of  the  court  is  appealable;  Rode  &! 
Horn  v.  Phipps  (C.  C.  A.,  6th  Oir.),  27  Am.! 
B.  R.  827,  195  Fed.  411:.  See  cases  digested 
in  Am.  Bankr.  Dig.  §  1250. 

Question  of  jurisdiction. —  The  question 
whether  the  District  Court  erroneously  ex- 


ercised jurisdiction  to  determine  the  merits 
of  an  adverse  claim  to  property  is  a  question 
of  a  bankruptcy  proceeding,  and  is  review- 
able by  a  petition  to  revise.  Gibbons  v.  Gold- 
smith (CO.  A.,  9th  Cir.),  35  Am.  B.  R.  40, 
222  Fed.  826. 

Claims  to  property  in  possession  of  re- 
ceiver.— ^An  order  determining  the  right  of 
various  claimants  to  property  in  the  hands 
of  a  receiver  is  reviewable  by  a  petition  to 
revise.  Matter  of  Pierson  and  Fell  (C.  C. 
A.,  2d  Cir.),  37  Am.  B.  R.  10,  233  Fed.  519. 

54.  Matter  of  Petronio  (C.  C.  A.,  7th  Cir.), 
34  Am.  B.  R.  470,  220  Fed.  269 ;  In  re  Gold- 
stein and  Moseson  (C.  0.  A.,  7th  Cir.),  32 
Am.  B.  R.  802,  216  Fed.  887. 

55.  Fidelity  Trust  Co.  v.  Gaskell  (C.  O. 
A.,  8th  Cir.),  28  Am.  B.  R.  4,  195  Fed.  865. 

56.  Coder  v.  Arts,  213  U.  S.  223,  22  Am. 
B.  R.  1,  53  L.  Ed.  772,  in  which  the  court 
recognized  the  propriety  of  a  resort  to  a  peti- 
tion to  superintend  and  revise  when  claim- 
ant complains  of  the  court's  determination  as 
to  the  validity  of  a  lien  asserted  upon  prop- 
erty in  the  hands  of  the  bankrupt's  trustee; 
Radford  Grocery  Co.  v.  Powell  (C.  C.  A.,  5th 
Cir.),  35  Am.  B.  R.  790,  227  Fed.  853;  Huttig 
Sash  &  Door  Co.  v.  Stitt  (C.  C.  A.,  5th  Cir.), 
33  Am.  B.  R.  251,  218  Fed.  1. 

57.  Moore  v.  Green  (C.  C.  A.,  4th  Cir.), 
il6  Am.  B.  R.  648,  145  Fed.  480;  In  re  Mc- 
IMahon  (C.  0.  A.,  6th  Cir.),  17  Am.  B.  R. 
530,  147  Fed.  684. 

Decision  as  to  validity  of  trust  deed. — 
|In  the  case  of  Morgan  v.  First  Nat.  Bank 
(C.  0.  A.,  1st  Cir.),  16  Am.  B.  R.  639,  145 
Fed.  466,  it  was  sought  to  review  a  deci- 
sion of  the  bankruptcy  court  as  to  the  valid- 
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arid  a  decision  involving  a  widow's  right  of  dower  in  the  estate  of  the  bankrupt. ^^ 
A  decision  involving  the  validity  of  the  claim  of  a  creditor  to  a  lien  upon  the 
property  of  the  bankrupt,  or  its  proceeds,^^  under  administration  in  possession 
of  the  court,  is  reviewable  in  matter  of  law  upon  a  petition  to  revise.®**  Where 
the  question  is  as  to  the  validity  of  a  chattel  mortgage  under  which  the  mort- 
gagee claims  priority,  there  being  no  contest  as  to  the  facts,  it  is  one  of  law 
and  is  properly  reviewaWe  on  petition  to  revise.** 

(IV)  Administrative  orders.- — An  ordet  refusing  to  vacate  an  adjudieatibn 
in  bankruptcy  is  reviewable  only  on  petition,  as  an  administrative  order. ®^ 
And  so  also  is  any  interlocutory  order  pertaining  to  the  rights  of  parties  in 
the  proceedings,  relating  to  the  several  pleadings  or  granting  or  denying  appli'- 
cations  made  in  the  due  course  of  the  proceedings  f^  and  likewise  an  order 
granting  or  refusing  to  grant  leave  to  a  party  to  intervene  for  the  purpose  of 
contesting  the  grounds  upon  which  an  adjudication  in  an  involuntary  bank- 
ruptcy proceeding  is  sought.®*  An  order  directing  the  bankrupt  to  turn  over  to 
his  trustee  certain  property  and  committing  him  to  prison  until  he  does  so, 
is  an  order  made  in  a  proceeding  in  bankruptcy'  and  is  only  reviewable  by 
petition.®^ 

(V)  Sale  and  distribution  of  property. —  Orders  or  proceedings  for  the  sale 
and  disposition  of  the  bankrupt's  effects  are  regular  steps  or  proceedings  in 


ity  oi  a  trust  deed,  executed  by  the  bank- 
rupt upon  its  property  within  the  four 
months'  period.  The  court  said:  "The 
deed  is  not  disputed,  and  the  ^point  sought 
to  be  reviewed  i&  one  of  law,  arising  upon 
a  determination  of  the  validity  of  a  trust 
deed  executed  by  the  bankrupt  company, 
within  four  months  of  the  institution  of 
bankruptcy  proceedings,  and  hence  belongs 
clearly  to  the  class  of  cases  made  subject 
to  review  by  this  court,  under  its  general 
power  to  '  superintend  and  revise  in  mat- 
ter of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy.'"  See  also 
Ritchie  County  Bank  v.  McFarlaud  (C.  C. 
A.,  4th  Cir.),  24  Am.  B.  R.  893,  183  Fed. 
715,  aflfg.  23  Am.  B.  R.  530,   174  Fed.   859. 

58.  In  re  McKenzie  (C.  C.  A.,  8th  Cir.), 
IS  Am.  B.  R.  679,  142  Fed.  383. 

59.  Dispute  as  to  right  to  participate  in 
proceeds  of  security. —  The  phrase  "Contro- 
versy arising  in  bankruptcy  proceedings " 
should  be  limited  to  cases  where  third  par- 
ties claim  not  in  and  under  the  administra- 
tion of  a  bankrupt's  estate,  but,  on  the  con- 
trary, assert  some  right  hostile  to  the  title 
of  the  trustee  or  going  to  the  right  of  the 
court  to  administer  the  particular  estate  in 
the  bankruptcy  case.  Hence,  where  there 
is  a  dispute  between  the  holders  of  claims 
already  proven  in  the  bankruptcy  proceeding 
proper,  as  to  their  respective  rights  to  par- 
ticipate in  the  proceeds  of  an  admittedly 
valid,  security,  which  are  in  the  possession 
of  jthe,  bankruptcy  court  for  administration, 
so  that  the  apportionment  thereof  is  strictly 
and  properly  a  part  of  the  bankruptcy  pro- 
ceedings, the  case  comes  within  the  category 


of  "  proceedings  in  bankruptcy "  and  is'  not 
a  "  controversy :  arising  in  bankruptcy  pro- 
ceedings," a-nd  is  reviewable  -by  petition  to 
revise.  Snow  v.  Dalton  ( C.  C.  A.,  4th  Cir. ) , 
29  Am.  B.  E.  240-,  203  Fed.  843. 

60.  In  re  Lee  (C.  €.  A.,  8th  Cir.),  25  Am^ 

B.  R.  436,  182  Fed.  579. 

61.  In  re  Flatland  (0.  C.  A.,  Elth  Cir.),  28 
Am.  B.  R.  476,  196  Fed.  .310. 

62.  Brady  v.  Bernard  &  Kittenger  (C.  C. 
A.,  6th Cir.),  22  Am.  B.  E.  342,  170  Fed.  576; 
B-R,  Electric  Co.  v.  Aetna  Life  Ins.  Go.    (C. 

C.  A.,  8th  Cir.),  30  Am.  B.  R.  424,  206  Fed. 
885;  Matter  of  Vanoscope  Co.  (C.  C.  A.,  2d 
Cir.),  36  Am.  B.  R.  778,  233  Fed.  53;  Hart- 
Parr  Co.  V.  Barkley  (C.  C.  A.,  8th  Cir.),  36 
Am.  B.  R.  540,  231  Fed.  913. 

63.  Clark  v.  Pidcock  (C.  C.  A.,  3d  Cir.), 
12  Arr.  B.  R.  309,  129  Fed.  745,  holding 
that  an  order  refusing  an  injunction  re- 
straining the  further  disposition  of  the 
bankrupt's  assets-  is  reviewable;  -  In  re 
Groetzinger  &  Sons  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  R.  467,  127  Fed.  t24;  In  re  Ives 
(C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  692,  113 
Fed.  911,  holding  that  an  order  sustaining 
a  demurrer  to  a  petition  filed  for  the  pur- 
pose of  vacating  an  adjudication  is  review- 
able on  petition. 

64.  Ogden  &  Jamison  v.  Gilt  Edge  Mines 
Co.  (C.  C.  A,  8th  Cir.)  34  Am.  B.  R.  893, 
225  Fed.  723. 

65.  Kirsner  v.  Taliafero  (C.  C.  A.,  4th 
Cir.),  29  Am.  B.  R.  832,  202  Fed.  51;  Mat- 
ter of  Shidlovsky  (C.  C.  A-i  2d  Cir.),  34 
Am.  B.  E.  861,  224  Fed.  450;  Freed  v.  Cen- 
tral Trust  Co.  (C.  C.  A.,  7th  Cir.),  33  Am. 
B.  E.  64),  215  Fed.  873. 
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bankruptcy  and  are  reviewable  only  on  petition.®®  Such  are  orders  summarily 
disposing  of  assets  of  tbe  bankrupt.*'^  But  an  order  by  a  district  judge  revers- 
ing an  order  of  a  referee  that  confirmed  a  sale  of  the  bankrupt's  property,  thus 
leaving  the  property  still  in  the  hands  of  the  trustee,  is  not  reviewable.®*  An 
order  denying  the  right  of  partnership  creditors  to  participate  in  the  assets  of 
an  individual  partner  until  his  individual  creditors  had  been  first  paid  is 
reviewable  upon  a  petition.*® 

(VI)  Exemption  claims. — An  order  confirming  an  order  of  a  referee  grant- 
ing or  denying  a  claim  to  certain  exemptions  asserted  by  the  bankrupt  may  be 
reviewed  upon  a  petition  to  revise,'"*  and  such  an  order  not  being  "  a  final  deci- 
sion, allowing  or  rejecting  a  claim,"  within  the  intent  and  meaning  of  subsec- 
tion a,  is  not  reviewable  on  appeal. '^^  If  a  determination  by  the  court  in  respect 
to  the  bankrupt's  claim  of  an  exemption  under  a  State  statute  "is  made  in  the 
course  of  the  bankruptcy  proceedings  it  is  reviewable  on  petition.''^ 

(VII)-  CZatwM  of  creditors  generally. —  Ordinarily  an  order  allowing  a  claim 
is  not  revifewable  on  petition.  But!  where  the  petition -in  bankruptcy  was 
because  of  the  claim^  and  the  proceedings  are  actually  dependent  upon  the 
validity  of  such  claim,  the  court  may,  in  reviewing  an  order  confirming  the 
sale  of  a  homestead,  review  the  order  allowing  the  claim.''*  An  order  setting 
aside  the  allowance  of  a  secured  claim,  and  requiring  the  creditor  to  surrender 
to  the  trustee  a  preferential  payment  is  reviewable  on  petition.'* 

I  (VIII)  Allowance  of  fees  and  expenses.- — ^An  order  eonfitming  a  referee's 
disallowance  of  a  creditor's  claim  for  attorney's  fees  and  expenses  incurred  in 
contesting  claiiris  and  in  proceedings  to  recover  assets  is  reviewable  on  peti- 
tion.''* An  order  making  an  allowance  for  counsel  fees  and  other  expenses 
incurred  by  the  trustee  in  the  realization  of  the  assets  of  the  estate,  is  within 
the  supervisory  jurisdiction  of  the  circuit  court  of  appeals.''® 

66.  Schuler  v.  Hassinger  (C  C.  A.,  5th  of  a  bankrupt  firm  passed  to  the  trustee 
Cir,),  24  Am.  B.  K.  184,  177  Fed.  119.  An  and  directing  that  they  be  turned  over  as 
order  of  the  District  Court  affirming  an  or-  assets  of  the  estate,  is  a  mere  step  in  the 
der  of  a  referee  in  bankruptcy,  holding  that  bankruptcy  proceeding  and  reviewable  only 
a  bidder  at  an  auction  sale  of  the  assets  ob-  on  petition  to  revise. 

tained  no  legal  rights  thereby,  constitutes  an  70.  In  re  Youngstrom  (C.  C.  A.,  8th  Cir.), 

ordinary  step  in  the  bankruptcy  proceeding,  18  Am.  B.  R.  572,   153  Fed.  98;   Steiner  v. 

and  no  appeal  lies  therefrom.     Unteriner  v.  Marshall   (C  C.  A.,  4th  Cir.),  15  Am    B    R 

Camors   (C.  C  A.,  8th  Cir.),  36  Am.  B.  R.  486,  140  Fed.  710. 
122,  228  Fed.  890.  71.  Holden  v.  Stratton,  191  U.  S.  115,  10 

67.  In  re  Farrell   (C.  C.  A.,  6th  Cir.),  23  Am.  B.  R.  786,  48  L.  Ed.  116 

Am;  B.  R.  826,  176  Fed.  505.  72.  Ingram  v.  Wilson  (C.  C.  A.,  8th  Cir.), 

Order  disposing  of  assets   of  bankrupt.—      11  Am.  B.  R.  192,  125  Fed.  913;  Ihincan  v. 
In  the  .case  of  Schweer  v.  Brown,  195  U.  S.       Ferguson-McKinney  Co.  (C.  C.  A.,  5th  Cir  ) 
171,  12  Am.  B.  R.  673,  49  L.  Ed.  144,  it  was       18  Am.  B.  R.  155,  150  Fed.  269. 
held  that  the  district  court  has  jurisdiction  73.  Matter  of  Pindel  (C.  C.  A.    9th  Cir.) 

to  determine  whether   an   adverse  claim  to      34  Am.  B.  R.  600   221  Fed.  342.  "'  ' 

money  alleged  to  be  part  of  the  assets  of  a  74.  In  re  First  National  isank  of  Louisville 

bankrupt's  estate  was  asserted  at  the  time  (C.  C.  A.,  6th  Cir.),  18  Am.  B  R  766  155 
the  petition  in  bankruptcy  was  filed,  and  if  Fed.  100;  Mulford  v.'  Fourth  Street  National 
the  court  errs  in  retaining  jurisdiction  on  the  Bank  (C.  C.  A.,  3d  Cir.),  19  Am.  B  R  742 
merits,  the  remedy  is  by  petition  to  the  Cir-       157  Fed.  897.  ■     •     ■        , 

cuit  Court  of  Appeals,  under  §  24-b.  :».      75.  Ohio  Valley  Bank  Co.  v    Switzer   (C 

68.  Matter  of  Chatiner  (C.  C.  A.,  3d  Cir.),  .  C.  A.,  6th  Cir.),  18  Am  B  R  689  1>5'?  Fph" 
33  Am.  B.  R.  288,  218  Fed.  813.  ;  362.     See  also  Davidson  &  Co    v    Friedman 

69.  Euclid  Nat'l  B.ank  v.  Union  Trust  Co.  «  (C.  C.  A.,  6th  Cir.),  15  Am  B  R  489  140 
(C  C.  A.,  4th  Cir.),  17  Am.  B.  R.  834,  149  rl  Fed.  853,  holding  th^t  !,n  oMeralwfni  \Z 
Fed.  975;  In  re  Mertens  (C.  C.  A.,  2d  Cir.),  #  expenses  incurred  by  a  trostee  forrnfiJ^l 
15  Am.  BR.  701,  142  Fed  445  holding  |  fees,  in  realization  of^LetT  s  review™^ 
that  an  order  adjudging  that  certain  poll-  *  petition.  ^vicwame  oy 
cies  of  insurance  upon  the  life  of  a  member  '*■ 
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(IX)  Proceedings  for  discharge. —  It  has  been  held  that  an  order  denying 
a  motion  to  dismiss  a  bankrupt's  application  for  a  discharge,  where  the  facts 
were  undisputed,  Was  reviewable  on  petition.'^  An  order  refusing  to  allow 
specifications  of  objections  to  the  discharge  of  the  bankrupt  to  be  filed  or 
amended  may  be  revised,'^*  but  where  an  amendment  is  permitted,  the  order  is 
not  of  sufiicient  finality  to  admit  of  revision.™  ; 

g.  Practice. — (1)  In  general. —  The  General  Orders  and  Forms  are  silent 
as  to  the  practice  on  petitions  to  review  in  matter  of  law.*°  The  petition  should 
be  presented  by  a  party  having  a  substantial  interest  in  the  controversy,^'^  and 
usually  entitled  in,  addressed  to  and  filed  with  the  clerk  of,  the  proper  circuit 
court  of  appeals.  If  more  eoinvenient,  it  may  also  be  addressed  to  and  filed  with 
the  clerk  of  the  court  appealed  from.*^ 

(2)  What  to  recite;  record. —  It  should  recite  the  proceedings  below, 
state  specifically,  the  question  of  law  involved  and  the  ;ruling  of  the  district 
court  thereon,  and  be  accompanied  by  a  certified  copy  i  of  •  so  much  of  the 
record  as  will  show  the  issue  of  law  aud  how  it  arose.*^  If  it  does  not,  the 
court  may  di"Smiss,  with  leave  to  supplement,  or  may  suspend  consideration 
until  the  record  is  completed.^     If  the  record  does  not  contain  the  evidence 


Where  objections  to  a  trustee's  account, 
seeking  to  charge  him'  with  assets  coming  into 
his  possession,  but  not  accounted  for,  raise 
questions  which  the  bankrupt  may  summarily 
determine,  its  decision  thereon  is  Teviewa.ble 
only  upon  a  petition  for  review.  In  re 
Moore  &  Bridgmau  (C.  G.  A.,  5th  Cir,),  21 
Am.  B.  E.  651,   166   Fed.   689.  ' 

76.  Davidson  &  Co.  v.  Friedman  (C.  C.  A., 
6th  Cir.),  15  Am.  B.  E.  489,  140  Fed.  853, 
in  which  it  was  held ,  that  an  order  allowing 

-ttie  expenses  incurred  by  a  trustee  for  counsel 
fees  in  the  realization  of  assets  is  reviewable 
only  .by  petition  for  review;  Ohio  Valley 
Bank  Oo.  v.  Switzer  (C.  C.  A.,  6th  Cir.), 
18  Am.  B.  E.  689,  153  Fed.  362. 

77.  Lindeke  v.  Converse  (C.  C.  A-,  8th 
Cir.),  28  Am.  B.  E.  596,  198  Fed.  618. 

78.  In  re  Carley  (C.  C.  A.,  3d  Cir.),  8  Am. 
B.  E.  720,  117  Fed.  130;  Gfoodman  v'.  'Oirtis 
(C.  C.  A.,  5th  Cir.),  23  Am.  B.  E.  504,  174 
Fed.  644;  Matter  of  Pechin  (C.  C.  A.,  3d 
Cir.),  35  Am.  (B.  E.  738,  227  Fed.  853. 

79.  Matter  of  Chotiner  (C.  C.  A.,  3d  Cir.), 
33  Am.  B.  E.  288,  218  Fed.  813;  Matter  of 
Pechin  (C.  C.  A.,  3d  Cir.),  35  Aip;  B.  E.  738, 
227  Fed.  853. 

80.  See,  however,  rules  in  the  First  Circuit, 
94  Fed.,  pp.  3,  4;  and  in  the  Fourth  Circuit, 
97  Fed.,  pp.  3,  4.  See  also  Forms  within 
these  rules  in  "  Slipplementary  Forms,"  post, 
and  Hagar  and  Alexander's  Bankruptcy 
Forms  (2d  Ed.),  Forms  N"os.  377-379.  If 
the  petition  is  filed  in  the  first  instance  in  the 
district  court,  it  is  heard  by  the  judge  ea; 
parte,  and  is  followed  by  an  order  allowing 
or  declining  allowance.  If  allowed,  the  clerk, 
prepares,  at  the  expense  of  the  petitioner,  a 
transcript  of  the  record  and  certifies  the 
same  to  the  proper  Circuit  Court  of  Appeals. 
Thereafter  the  practice  in  that  court  is  the 
same  as  that  outlined  in  the  text  and  the 
rules  in  the  First  and.  Fourth  Circuits  above 
referred  to. 


81.  In  re  Jemison  Mercantile  Co.  (C.  C.  A., 
5th  Cir.),  7  Am.  B.  E.  58.8,  112  Fe^.  966; 
In  re  Baker  (C.  C.  A.,lst  Cir.),  4  Am.  B.  E. 
779;  104  Fed.  287,  holding  that  where  the 
petitioner  ha^  no  longer  any  such  interest 
the  petition  must  be  dismissed. 

82.  'Section  24-b  provides  that  "  such  power 
shall  be  exercised  on  due  notice  and  petition 
by  any  party  aggrieved."  It  contemplates 
that  a  petition  shall  be  filed  as  in  other  cases. 

83.  In  re  Eichards  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  E.  145,  96  Fed.  935;   In  re  Baker 

(C.  C.  A.,  1st  Cir.),  4  Am.  B.  E.  778,  104 
Fed.  287;  In  re  Eeed,  Fed.  Caa.  11,638;  In 
re  Casey,  Fed.  Cas.  2,495;  Steiner  v.  Mar- 
shall (C.  C.  A^,  4th  Cir.),  15  Am.  B.  E.  486, 
140  Fed.  710,  72  C.  C.  A.  103 ;  In  re  CCon- 
nell  (C.  C.  A.,  1st  Cir.),  14  Am.  B.' E.  237, 
137  Fed.  838;  In  re  Pettingill  &  Co.  (C.  C. 
A.,  1st  Cir.),  14  Am.  'B.  E.  757,  137  Fed. 
840,  holding  that  the  opinion  of  the  district 
judge  does  not  take  the  place  of  a  finding 
of  facta.  The  certified  copy  can  usually  be 
filed  within  thirty  days. 

Specific  questions  of  law  to  be  stated. — 
In  the  case  of  In  re  Taft  (C.  C.  A.,  eth  Cir.) , 
13  Am.  B.  E.  417,  133  Fed.  511,  it  waa  held 
that  a  petition  for  review  should  present  the 
specific  decisions  of  law  made  by  the  lower 
court,  by  which  the  petitioner  deems  him- 
self aggrieved,  and  set  forth  the  facts  upon 
which  such  order  waa  made.  While  neither 
the  bankruptcy  act  nor  the  general  orders 
prescribe  the  practice  to  be  adopted  in  pro- 
ceedings on  revisory  petitions,  the  matters 
of  law  of  which  revision  is  sought  should  in 
some  manner  be  clearly  presented.  Eoss  v. 
iStroh  (C.  C.  A.,  3d  Cir.),  21  Am.  B.  E. 
644,  165  Fed.  628.  ■ 

84.  In  the  case  of  Steiner  v.  Marshall  (C. 
C.^A.,  4th  Cir.),  15  Am.  B,  E.  48§,  140  F;ed. 
710,  a  ipetition  to  reyiew  was  dismissed  be- 
cause of  a  failure  to  set  out  the  finding  of 
facts  on  which  the  matters  of  law  sought 
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taken  before  the  referee,  it  will  be  jpresumed  that  the  facts  were  sufficient 
to  sustain  his  findings,  and  only  matters  of  law,  apparent  upon  the  face  of 
the  record,  will  be  considered.*^  The  petition  should  be  accompanied  by  a 
certified  copy  of  so  much  of  the  record  as  will  exhibit  the  manner  in  whieh 
the  question  arose  and  its  determination.^®'  It  has  been  held  that  if  the 
record  shows  that  issues  of  fact  and  law  were  jaised,  but  fails  to  state  the 
testimony  or  -settlement  of  facts'  upon  which' the  order  was  predicated,  the 
petition  presents  no  question  of  law  for  review.^  If ,  the  questions  to  be 
reviewed  are  not  plainly  and  concisely  set  forth  the,  court  may,  in  its.  discre- 
tion, dismiss  the  petition.^®  '  The  opinion  of  the  district  judge  on  review  of 
a:n  orderof  the- referee,  not  specially  made  a  matter ■  of  record,  does  not  take 
the  place  of  a  finding  of  facts,  although'  it  may  be  referred  to  for  the  .purpose 
of  ascertaining  the  principle  of  law  governing  the  court  in  making  its  deci- 
sion, or  for  the  general  purpose  of  determining  whether  the  case  was  decided 
on  the  facts  or  the  law.*®    ;        , 

(3)   Time  of  filing  PETiTioiir.— The  statute  or  the  general  orders  do  not 
limit  the  time  within  whidh  a  petition  for  review  should  be  filed.®**     So 


to  be  reviewed  arose.  Devries  v.  Shanajian 
(C.  C.  A.,  4th  Cir.),  lO  Am.  B.  E.  Si8,  122 
Fed.  629;  In  re  Pettingill  &  Oo.  (C.  C.  A., 
lat  Cir.),  14  Am.  B.  R.  757,  137  Fed.  840, 
in  which  case  the  petition  was  dismissed 
because  t}je  facts  were  not  set  fdrth. 

85.  In  re  Baum  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  E.  296,  169  Fed.  410;  First  State 
Bank  of  Corinth  v.  Haswell  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  330,  174  Fed.  209. 

'Only  those  questions  of  law  that  are  fairly 
presented  by  the  petition  and  record  will  he, 
considered.  Ross  V.  Stroh  ('C.  C.  A.,  3d  Cir.), 
21  Am.  B.  R.  644,  165  F'ed,  628. 

Findings  of  fact  by  special  master. — ^Upon 
petition  to  review  in  matter  of  law:,  under 
section  24-b  of  the  Bankruptcy  Act,  an  order 
of  the  bankruptcy  court  confirming  the  report . 
of  a  referee  sitting  as  special  master  in  a 
proceeding  to  establish  the ,  ownership  of  a 
specific  fund,  the  master's  findings  of  fact 
so  approved  by  the  district  judge  are  not 
brought  up  for  review.  Matter  of  Caponigri 
(C.  C.  A.,  2d  Cir.),  25  Am.  E.  R.  509,  183 
Fed,.  307. 

86.  In  re  Richards  (C.  C.  A.,  7th  'Cir.),  3 
Am.  B.  R.  145,  ,96  Fed.  935. 

Record. — A  petition  for  review,  must  pre- 
sent ehoiigh  of  the  record  in  the  district  court 
to  enable  the  Circuit  Court  of  Appeals  to 
perceive  the  issue  of  law  which  is  sought 
to  be  raised.  In  re  Balier  (C.  C.  A.,  1st 
Cir.),  4  Am.  B.  R.  778,  104  Fed.  287.  The 
record  should  present  clearly  and  unequivo- 
cally the  issues  of  law  presented,  and  in  order 
that  It  may  appear  that  such  issues-  were 
presented  to  the  court  below,  findings  of  fact 
whicfi  involve  distinct  propositions  of  law  or 
something  else  as  a  substitute  therefor  are 
necessary.  In  re  O'Connell  (C.  C.  A.,  "ist 
Cir.),  14  Am.  B.  R.  237,  137  Fed.  838.  But 
see  In  re  Witherbee  (C.  C.  A.,  1st  Cir.),  30 
Am.  B.  R.  314,  202  Fed.  896,  where  the  peti- 
tion to  revise  did  not  allege  that  the  error 


complained  of  was  in  "matter  of  law,"  or 
assign  any  specific '  errors  of  law,  but  the 
court  held  that  where  it  iall^ges  that  no  proof 
was  taken  in  the  District  Court  and  no 
opinion  filed,  and  this  is  admitted  by  the 
trustee's  answer,  the  District  Court  will  be 
regarded  as  having  denied  the  petition  be- 
cause as  matter  of  law  what  is  set  forth  did 
not  entitle  petitioner  to  the  relief  he  sought. 
Petition  to  be  accompanied  by  transcript 
or  findings. —  The  Circuit  Court  of  Appeals 
uipon  a  petition  for  review,  unaccompanied 
either  by  a  transcript  of  the  record  and  pro- 
ceedings had  below  or  findings  of  fact,  will 
not  consider  and  pass  upon  the  regularity  and 
validity  of  proceedings  under  which  lands 
belonging  to  the  bankrupt  were  sold  free 
from'  liens  and  the  proceeds  arising  there- 
from distributed.  In  re  Throckmorton  (C. 
C.  A.,  6th  Cir.),  28  Am.  B.  R.  487,  196  Fed. 
656. 

87.  Hegner  v.  American  Trust  &  Savings 
Bank  (C.  C.  A.,  7th  Cir.),  26  Am.  B.  E.  571, 
187  Fed.  599. 

88.  In  re  Boston  Dry  Goods  Co.  (C.  C.  A., 
1st  Cir.),  11  Am.  B.  R.  97,  125  Fed.  226; 
Rush  V.  Lake   (C.  C.  A.,  9th  Cir.),  10  Am. 

B.  R.  455,  122  Fed.  561 ;  Ross  v.  Stroh   ('C. 

C.  A.,  3d  Cir.),  21  Am.  B.  R.  644,  165  Fed. 
628. 

89.  In  re  Pettingill  &  Co.  (C.  C.  A.,  1st 
Cir.),  14  Am.  B.  R.  757,  137  Fed.  840;  Samel 
v.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am.  B.  R. 
163,  142  Fed  68,  holding  that  the  opinion 
of  the  court  below  may  be  looked  to  for  the 
purpose  of  determining  in  a  general  way  the 
questions  of  law  which  were  passed  on. 

90.  In  re  N.  Y.  Economical  Printing  Co. 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  697,  106 
Fed.  839 ;  In  re  Worcester  County  ( C  C  A 
lat  Cir.),  4  Am.  B.  R.  496,  102  Fed.  808; 
In  re  Good  (C.  C.  A.,  8th  Cir.),  3  Am.  B  R 
605,  99  Fed.  389. 
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long  as  the  delay  is  not  unreasonable  the  petition  may  be  entertained.®* 
The  ten-day  limitation  made  by  §  25-a  on  the  taking  of  an  appeal  does  not 
apply.  But  the  necessity  has  been  asserted  of  limiting  the  time  within  which 
such  petitions  may  be  filed  to  the  end  that  a  speedy  determination  of  the  bank- 
ruptcy may  beibrought  about.®^  In  recognition  of  this  principle  it  has  been 
held  that  a  petition  to  review  should  be  filed  within  six  months  after  the 
order-  or  decree  appealed  from  was  granted,  in  analogy  to  the  practice  in 
circuit  courts  of  appeals  in  ordinary  actions.®^     The  time  within  which  the 


91.  In  re  N.  Y.  Economical  Printing  Co. 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  E.  697,  106 
Fed.  839;  In  re  Foss  (D.  C,  Me.),  17  Am. 
B.  E.  439,  147  Fed.  390.  But  see  In  re 
Worcester  County,  (C.  C.  A.,  1st  Cir.),  4  Am. 
B.  E.  496,  102  Fed.  808;  In  re  Good  (C.  C. 
A.,  8tji  Cir.),  3  Am.  B.  E.  605,  99  Fed.  389; 
Littlefield  v.  D.,  H.  &  C.  Co.,  Fed.  Cas.  8,400. 
This,  or  a  similar,  limitation  is,  however, 
usually  made  by  the  rules  of  the  Circuit 
Court  of  Appeals.  As  to  reasonable  excuse 
for  delay  see  In  re  Groetzinger  (C,  C.  A.j 
3d  Cir.),  11  Am.  B.  E.  467,  127  Fed.  124; 
Meyer  Drug  Co.  v.  Pipkin  Drug  Co;  (C.  C. 
A.,  5th  Cir.),  14  Am.  B.  E.  477,  136 Fed.  396; 
Crim  V.  Woodford  {C.  C.  A.,  4th  Cir.),  14 
Am.  B.  E.  302,  136  Fed.  34;  In  re  Holmes 
(C.  C.  A.,  8th  Cir.),  15  Am.  B.  E.  689,  142 
Fed.  391. 

92.  Petition  dismissed  for  failure  to  file 
order  enlarging  the  time  to  file  the  petition 
within  the  time  limited  by  rule  38  of  the 
Circuit  Court  of  Appeals,  Second  Circuit. 
In  re  Brown  (C.  C.  A.,  2d  Cix.),  23  Am.  B. 
B.  93,  174  Fed.  339. 

93.  Time  within  which  petition  must  be 
filed. —  In  the  case  of  In  re  Holmes  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  E.  689,  693,  142 
Fed.  391,  the  court  said:  "  One  of  the  main 
purposes  of  the  law  was  to  provide  a  speedy 
method  whereby  a  bankrupt  might  be- finally 
discharged  from  liability  to  his.  creditors  and 
his  property  might  be  equitably  distributed 
among  them.  TTbis  object  would  be  entirely 
defeated  if  the  orders  and  judgments  in  bank- 
ruptcy were  forever  open,  or  were  open  for  an 
uncertain  or  unknown  time  to  revision  and 
reversal  upon  petitions  under  §  24-b,  because 
in  that  case  they  would  never  become  or  be 
known  to  be  either  final  or  conclusive.  An 
uncertainty  relative  to  the  time  within  which 
such  petitions  may  be  maintained  necegsarily 
leaves  the  conclusiveness  of  the  orders  oi 
the  bankruptcy  courts  in  doubt  and  thus 
tends  to  defeat  one,  of  the  main  purposes 
of  the  law.  There  ought,  therefore,  to  be  a 
well  known  and  certain  limit  to  the  time 
within  which  such  judgments  and  orders  may 
be  challenged  in  matter  of  law  by  petition 
as  well  as  by  appeal.  A  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity.  The  acts  of 
Congress  prescribed  no  ,  time  within  Tvhich 
bills  of  review  must  be  presented  in  ordinary 
cases  in  .chancery  and  yet  the  rule  is  well 
settled  that  such^bills,  to  correct  errors  ap- 
parent upon  the  face  of  the  record,  may  not 
be  successfully  maintained  imless  they  are 


filed  within  the  times  limited  for  the  review 
by  appeal  of  the  decrees  they  ques- 
tion. .  This  rule  is  just  and  salu- 
tary. It  is  an  established  rule  in  equity. 
A  petition  for  .revision,  like  all  proceedings 
in  bankruptcy,  is  a  proceeding  in  equity,  and 
it  ought  to  ibe  and  is  governed  by  this  rule. 
A  petition  to  revise  or  superintend  m  matter 
of  la,w.  under  §  24-b,  an  appealable  order  or 
judgirient,  may  hot  be  maintained  after  the 
time  for  the  appeal  has  expired."  See  also 
In  re  Tomlinson  Co.  (C.  C,  A.,  8th  Cir.), 
18  Am.  B.  E.  691,  154  Fed.  834,  holding  that 
a  petition  for  review  of  an  order  must  be 
filed  within  six  months  after  the  order  was 
made  and  citing  the  act  of  March  3',  1891, 
ch.  517,  §  11;  In  re  Groetzinger  &  Sons  (C. 
C.  A.,  3d  Cir.),  11  Am.  B.  E.  467,  127  Fed. 
124;  In  re  Worcester  County  (C.  C.  A.,  Ist 
Cir.),  4.Am.B.  E.  496,  102  Fed.  808,  holding 
that  as  there  is  no  statutory  limitation  fixing 
the  time  for  review  of  matters  arising  on  the 
face  of  the  record,  a  petition  for  review  is 
limited  by  analogy  to  the  six  months  allowed 
by  statute  for  taking  appeals  generally  in 
the  Circuit  Court  of  Appeals.  Kenova  Loan 
&  Trust  Co.  v.  Graham  (C.  C.  A.,  4th  Cir.), 
14  Am.  B.  E.  313,  135  Fed.  717. 

Appeal  from  order  of  distribution. —  Where 
an  action  was  brought  by  bankrupt's  trustee 
to  set  aside  the  conveyance,  and  a  judgment 
was  recovered  directing  the  trustee  to  hold 
the  proceeds  of  a  sale  of  the  land  subject  to 
the  order  of  the  bankruptcy  court,  an  order 
of  the  bankruptcy  court,  subsequently  made, 
decreeing  that  such  creditors  were  entitled  to 
share  in  the  fund,  was  an  order  made  in  a 
controversy  arising  in  a  bankruptcy  proceed- 
ing, reviewable  by  an  appeal  taken  within 
the  six  months'  period  prescribed  by  section 
11  of  the  Circuit  Court  of  Appeals  Act,  and 
not  a  judgment  allowing  claims,  from' 
which  an  appeal  under  section  25a  of  the 
Bankruptcy  Act  must  be  taken  within  ten 
days.  In  re  Martin  (C.  C.  A.,  6th  Cir.),  29 
Am,  B.  E.  935,  201  Fed.  31. 

Petition  filed  within  reasonable  time. —  In 
the. ease  of  Blanphard  v.  Ammons  (C.  C.  A., 
9th  Cir.),  25  Am.  B.  E.  590,  592,  183  Fed. 
556,  the  court  said;  "  There  is  no  time  fixed 
in  the  Bankruptcy  Act  within  which  a  peti- 
tion for  revisioA  shall  be  presented,  but  it  is 
the  acknowledged  rule  that  it  must  be  pre- 
sented within  a  reasonable  time.  An  appeal 
from  the  adjudication  of  bankruptcy  is  re- 
quired to  be  taken  within,  10  days,  and  by 
analogy  it  would  seem  that  a  petition  for 
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petition  must  be  filed  is  controlled  by  rule  in  some  circuits ;  as  for  instance  by 
Eule  38  of  the  Rules  of  the  Second  Circuit,  it  is  required  that  the  petition  be 
filed  within  ten  days  after  the  entry  of  the  order.  Where  such  a  rule  exists 
the  petition  must  be  dismissed  unless  filed  within  the  prescribed  time.®* 

(4)  Othee  matters  eelathitg  to  psactice.— If  not  regulated  by  the 
rules  of  the  appellate  court,  the  analogies  of  the  statute  and  general  orders 
suggest  that  the  petition  be  signed  and  verified  by  the  party  aggrieved,  and 
not  by  his  attorney;  On  filing,  "  due  notice "  to  the  opposite  party  is 
required,®^  and  the  case  is  proceeded  with  in  accordance  with  the  rules  and 
practice  of  the  court;®"  the  respondent  answering,  and  argument  being  had 
with  or  without  briefs.  The  decision  of  the  circuit  court  of  appeals  on 
such  a  review  is  not  in  turn  appealable,®^  but  can  be  transferred  to  the 
Supreme  Court  on  certiorari.®®  Such  a  petition  for  revision  does  not  remove 
the  case  or  that  portion  of  it  on  review  to  the  highest  court,  and  if,  while 
there  pending,  the  respondent  belOw  dismisses  it,  he  should  pay  the  costs  of 
the  review.®®  ^or  should  it  be  dismissed  for  lack  of  parties,  where  the 
missing  parties  were  represented  below  by  the  trustee  who  is  a  party  in  the 
appella:te  court.^"'*  Whether  a  petition  can  be  filed  asking  revision  of  the 
order  of  the  district  court  of  a  territory  is  yet  a  question. ^"^  If  the  district 
court  is  not  within  the  territorial  jurisdiction  of  any  circuit  court  of  appeals, 
it   seems  that'  it   cannot,   though  superintendence  may  perhaps  be  had   in 


revision  of  tlie  adjudication  of  bankruptcy 
ought  to  be  taken  within  a  similar  time,  un- 
less there  are  circumstances  excusing  delay. 
But  the  courts  have  generally  held  that  a, 
petition  for  revision  must  be  presented  within 
six  months.  There  are  no  circumstances 
which  excuse  the  delay  in  this  case. 
All  the  rights  of  the  petitioners  were  deter- 
mined on  Becembel:  19,  1905.  If  the  peti- 
tioners were  aware  that  their  petition  as 
stockholders  had  not  been  specifically  men- 
tiqned  in  *he  order  of  the  court  then  made, 
it  was  their  duty  ;to  bring  the  matter  to  the 
attention  of  the  court.  They  waited  more 
than  three  years  before  suggesting  that  on 
the  record  one  of  the  petitions  remained  un- 
determined. In  the  meantime  the  property  of 
the  bankrupt  was  sold,  and  distributed  among 
creditors.  The  (petitioners'  position  as  stoek- 
holders  to  attack  the  adjudication  of  bank- 
ruptcy Upon  the  facts  alleged  in  their  peti- 
tion was  no  stronger  than  their  position  as 
creditors  upoii  the  facts  alleged  in  their 
creditors'  petition.  The  order  which  they 
seek  here  to  revise  must  be  deemed  to  have 
been  made  at  the  time  when  both  petitions 
were  heard  and  determined,  December  19, 
1905.  The  Bankruptcy  Law  contemplates 
that  the  bankrupt's  estate  shall  be  admin- 
istered with  all  convenient  dispatch,  so  that 
the  property  may  be  distributed  among  the 
creditors,  and  the  bankrupt  discharged  from 
his  debts,  and  to  that  end  parties  litigant 
shall  be  alert  and  active  to  protect  their 
rights,  and  t6  proceed  with  promptness  in 
asserting  the  same." 

94.  Matter  of  Vanoscope  Co.  ( C.  C.  A.,  2d 
Cir.),  36  Am.  B.  R.  778,  233  Fed.  53;  Matter 


of  Tanenhouse  (C.  C.  A.,  2d  Cir.)"  33  Am. 
B.  R.  64»,  211  Fed.  971;  In  re  Brown  (C.  C. 
A.,  2d  Cir.),  23  Am.  B.  E.  93,  174  Fed.  339; 
Matter  of  Linck  Construction  Co.  (C.  C.  A., 
2d  Cir.),  34  Am.  B.  R.  860,  holding  that 
the  time  may  not  be  extended  by  a  motion  to 
resettle  the  case. 

95.  §  24-b.  This  is  usually  Ijy  a  notice  or 
order  to  show  cause  issued  by  the  clerk  and 
served  by  mail  or  otherwise,  with  a,  copy  of 
the  petition. 

'  96.  In  re  Baker  (C.  C.  A.,  1st  Cir.),  4  Am. 
B.  E.  778,  104  Fed.  287. 

Rule  39  of  the  Rules  of  the  Circuit  Court 
of  Appeals,  Eighth  Circuit,  relating  to  prac- 
tice upon  petition  for  review  in  matters  of 
law,  under  section  24-b  of  the  bankruptcy  act, 
provides  that  the  response  to  the  petition 
■shall  be  filed  at  least  fifteen  days  before  the 
day  set  for  the  hearing.  Held,  that  under 
sUch  rule  a  failure  of  the  respondent  to  deny 
or  otherwise  controvert  the  facts  alleged  in 
the  petition  will  be  deemed  to  be  an  admis- 
sion that  they  are  true.  In  re  Frank  (C.  C. 
A.,  8th  Cir.),  25  Am.  B.  R.  486,  182  Fed.  794. 

97.  Hall  V.  Allen,  12  Wall.  452;  Conro  v. 
Crane,  94  U.  S.  441,  24  L.  Ed.  145.  Nor  is  it 
reviewable  on  a  motion  to  amend  the  order 
appealed  from.  In  re  Henschel  (D.  C,  N. 
Y.),  8  Am.  B.  R.  201,  114  Fed.  968. 

98.  See  in  this  section,  post,  p.  606. 

99.  In  re  Orman  (C.  C.  A.,  5th  Cir.),  5 
Am'.  B.  R.  698,  107  Fed.  101. 

100.  In  re  Utt  (D.  C,  N.  Y.),  5  Am.  B.  R. 
383,  105  Fed.  754. 

101.  In  re  Stumpff  (Sup.  Ct.,  Okla.),  9 
Okla.  630,  4  Am.  B.  R.  267,  60  Pac.  96. 
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another  way.^*®  A  judgment  entered  upon  an  appeal  from  a  judgment  of  a 
bankruptcy  court,  which  was  only  reviewable  upon  a  petition  to  review,  is 
not  void,  but  only  erroneous,  and  may  not  be  expunged  upon  a  motion  made 
at  a  subsequent  term  of  the  court.  ^"^ 

III.  APPEALS  AS  IN  EQUITY.  CASES. 

a.  In  general. —  Subsection  a  of  this  section  specifies  the  appeals  that  may 
be  taken,  as  in  equity  cases  in  bankruptcy  proceedings  froni  the  courts  of 
bankruptcy  to  the  circuit  court  of  appeals. '  It  will  be  noticed  here  that  the 
appeals  referred  to  are  those  "in  bankruptcy  proceedings"  as  distinguished 
from  "  controversies  arising  in  bankruptcy  proceedings."  If  a  claimant 
appears  in  bankruptcy  court,  recognizes  the  title  and  possession  of  the  prop- 
erty by  the  trustee,  asserts  his  lien  upon  such  property  and  insists  that  the 
validity  qf  such  lien  be  recognized  and  the  assets  of  the  bankrupt  estate  be 
administered  accordingly  he  institutes  "  a  proceeding  in  bankruptcy,"  as 
distinguished  from  a  "  controversy  arising  in  the  course  of  bankruptcy  pro- 
ceedings," and,  if  in  other  respects  within  the  statute,  an  appeal  will  lie  from 
,a  decision  therein. ^"^  The  general  jurisdiction  over  appeals  in  controversies 
arising  in  bankruptcy  proceedings  is  discussed  under  §  24.-'^''^  This  subsection 
supplements  and  explains  such  general  jurisdiction.  As  to  the  three  classes 
of  judgments  mentioned  therein  it  seems  now  to  be  well  settled  that  the 
jurisdiction  here  conferred  is  exclusive.^"® 

b.  As  in  equity  cases. —  Congress  by  conferring  appellate  jurisdiction  upon 
circuit  courts  of  appeals  as  in  equity  cases  only  intended  to  provide  there- 
under for  appeals  from  judgments  when  trial  by  jury  is  not  demanded  and 
the  court  of  bankruptcy  proceeds  on  its  own  findings  of  fact.  In  such  a  case 
the  facts  and  the  law  are  reviewable  on  appeal,  but  if  the  judgment  is  entered 
on  the  verdict  of  a  jury  it  is  conclusive  as  to  facts  and  the  judgment  is  review- 
able for  error  of  law.^"" 

c.  From  what  judgments. — (i)  Iw  geneeal. —  Subsection  a/-  of  this  section 
contemplates  that  an  appeal  may  be  taken  under  this  subsection  only  from 
(1)  a  judgment  granting  or  refusing  an  adjudication,  (2)  granting  or  deny- 
ing a  discharge  or  (3)  allowing  or  rejecting  a  claim  of  five  hundred  dollars 
or  over.  The  subsection  thus  clearly  states  the  cases  m  which  appeals  may 
be  taken  in  bankruptcy  proceedings  from  .courts  of  bankruptcy  to  the  circuit 

102.  In  re  Blair  (C.  C'  A.,  8th  Cir.),  5  Not  falling  within  the  specified  classes  the 
Am.  B.  R.  793,  106  Fed.  662.  final  decree,  though  rendered  in  a  proceeding 

103.  Loeser  v.  Savings  Dep.  Bank  &  Trust  in  bankruptcy  is  not  appealable.  '  Bank  of 
Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  845,  Clinton  v.  Kondert  (C.  C.  A.,  5th  Cir.),  20 
163  Fed.  212,  in  which  the  court  further  held  Am'.  B.  R.  178,  159'  Fed.  703 ;  Ma;tter  of 
that  upon  such  a  motion  every  presumption  Lane  Lumber  Co.  (€.  C.  A.,  9th  Cir.),  33 
in  favor  of  the  judgment  which  does  not  ^m',  B.  R.  497,  217  Fed.  546;  Ogden  & 
contradict  the  record  must  be  indulged.  Jamieson  v.  Gilt  Edge  Mines  Co.   (C.  C.  A., 

104.  Coder  V.  Arts   213  U.  S.  223,  22  Am.  g^j^  ^^^^^  34  ^   ^^   ggg^  335  Fed.  723. 

105.  See  p.'  ™3,  ante,  and  Duncan  v.  ^  I"''-  ^^^L^"  ^^^^''Z'.  ^^^  ^-  ®-  ^^^'  ^ 
Landis  (C.  C.  A.,  3d  Cir.),  5  Am.  B.  R.  649,  Am  B.  E.  50  47  L  Ed  200;  Bower  y. 
106  Fed.  839.  Holzworth  (C.  C.  A.,  8th  Cir.),  15  Am.  B.  R. 

106.  See  cases  cited  orate,  pp.  662-569 ;  iCook  22,  138  Fed.  28;  Lenox  v.  Allen  Lane  Co. 
Inlet  Coal  Fields  Co.  v.  Caldwell  (C.  C.  A.,  (C.  C.  A.,  1st  Cir.),  21  Am.  B.  R.  648,  167 
4th  'Cir.),  17  Am.  B.  R.  135,  147  Fed.  475,  Fed.  114.  See  Bernard  v.  Lea  (C.  C.  A.,  9th 
holding  that  if  the  ease  falls  within  one  or  Cir.),  31  Am.  B.  R.  438,  210  Fed.  583,  citing 
more   of  the  three   classes   specified   it  can  text 

be  reviewed  only  on  appeal. 
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court  of  appeals.^"^  The  right  to  a,n  appeal  conferred  by  this  subsection  may 
not  be  taken  away  by  the  court;  as  given  by  the  statute  it  can  neither  be 
enlarged!  nor  restricted  by  the  district  court  or  the  circuit  court  of  appeals."* 
^  (2)  Okdee.  or  decision  must  be  finau — Circuit  .courts  of  appeals  exer- 
cise appellate  jurisdiction  to  review  by  appeal  or  writ  of  error  final  decisions 
in  the  district  courts.^^?  A .  decision  which,  finally  determines  the  rights  of 
parties  to  secure  in  that  suit  the  relief  they  seek  is  a  final  decision,  although 
it  does  not  bar  another  action  or  proceeding  in  the-same  cavise}'^^  If  the  order 
or  judgment  appealed  from  is  interlocutory  it  is  not  appealable  under  this 
subsection.^^^ 

(3)  Judgment  gkanting  or  refusing  an  adjudication. —  (I)  In  general. 
—  It  will  not  .usually  'be  difficult  to  determine  whether  a  judgment  is  one 
granting  or  refusing  an  adjudication.  An  appeal  from  such  a  judgment  is 
perinissible'  even  though  the  question  of  jurisdiction  was  raised.-'^^  But  an 
order  adjudging  a  person  to  be  a  member  of  a  partnership  which  has  been 
adjudicated  a  bankrupt  is  not  appealable.^"  An  order  of  dismissal  of  a 
petition  in  bankruptcy  on  the  ground  that  it  does  not  state  facts  sufiicient  to 
constitute  an  act  of  bankruptcy  is  in  effect  a  judgment  refusing  an  adjudi- 
cation and  is  appealable."®  An  order  sustaining  a  demurrer  to  a  petition 
filed  for  the  purpose  of  vacating  an  adjudication  is  not  a  judgment  from 
which  an  appeal  will  lie  under  this  section.-^^^ 

(II)  Effect'of  jury  trial. — '  When  an  alleged  bankrupt  demands  a  jury  trial 
on  an  issue  of  fact  as  to  the  evidence  of  one  of  the  grounds  for  adjudging 
him  a  bankrupt,  the  trial  proceeds  according  to  the  course  of  the  common 
law  and  a  judgmfent  rendered  therein  is  revisable  only  on  writ  of  error. ■^^'^ 

108.  The  Judicial  Code,  §  130,  states:  a  bankrupt,  and  the  order  of  adjudication  is 
"  The  circuit  courts  of  appeals  shall  have  appealable  to  the  circuit  court  of  appeals, 
the  appellate  and  supervisory  jurisdiction  This  case  was  decided  on  the  authority  of 
conferred  upon  them  by  the  act  entitled  'An  First  Nat.  Bank  of  Denver  v.  Klug,  186  U.  S. 
Act  to  establish  a  uniform  system  of  bank-  202,  8  Am'.  B.  R.  12,  46  L.  Ed.  1127. 
ruptcy  throughout  the  United  States,'  ap-  114.  Francis  v.  McNeal  (C!  C.  A.,  3d  Cir.), 
proved  July  1st,  1898,  and  all  laws  amenda-  22  Am.  B.  E.  337,  170  Fed.  445. 

tory  thereof,  and  shall  exercise  the  same  in  115.  Stevens   v.    Nave-McCord    Mercantile 

the  manner  and  under  the  regulations  therein  Co.    (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  609, 

prescribed."  150  Fed.  71. 

109.  In  re  Abraham  (C-  C.  A.,  5th  Cir.),  As  to  appeals  generally  from  judgments 
2  Am.  B.  R.  266,  ,292,  93  Fed.  767;  In  re  granting  or  refusing  adjudication,  see  Taft 
Whitener  (C.  C.  A.,  5th  Cir.),  5  Atu.B.  R.  Co.  v.  Century  Sav.  Bank  (C.  C.  A.  8th 
198,  105  Fed.  180;  Lockman  v.  Lang  (O.'C.  Cir.),  15  Am.  B.  E.  594,  141  Fed.  369;  Cook 
A.,  8th  Cir.),  12  Am.  B.  R.  497,  501,  132  Inlet  Coal  Fields  Co.  v.  Caldwell  (C.  C.  A., 
Fed.  1.  4th  Cir.),  17  Am.  B.  R.  135,  147  Fed.  475, 

110.  Judicial  Code,  §  128.  holding  that  the  validity  of  an  order  of  ad- 

111.  Stevensi  v.  Nave-McCord  Mercantile  judication  entered  mmc  pro  tunc  can  only  be 
jCo.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  609,  considered  on  an  appeal;  Zugalla  v.  Mercan- 
150  Fed.  71.  tile  Agency  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R. 

112.  Goodman  v.  Brenner  (C.  C.  A.,  5th  67,  142  Fed.  927;  Merchants'  Nat.  Bank  of 
Cir.),  6  Am.  B.  R.  470,  109  Fed.  481,  holding  Toledo  v.  Code  (C.  C.  A.,  6th  Cir.),  18  Am. 
that  no  right  of  appeal  is  given  under  this  B.  R.  44,  149  Fed.  708 ;  In  re  Good  ( C.  C.  A., 
section  from  an  interlocutory  order  reversing  8th  Cir.),  3  Am.  B.  R.  605,  99  Fed.  38fl. 

a  ruling  of  a  referee  refusing  to  compel  the  IIS.  In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am. 

bankrupt  to  produce  his  books  for  examina-  B.  R.  692,  113  Fed.  911. 

tion.  117.  Effect  of  jury  trial.— In  the  case  of 

113.  Columbia  Iron  Works  v.  National  Elliott  v.  Toeppner,  187  U.  S.  327  9  Am 
Lead  Co.  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  B.  R.  50,  47  L.  Ed.  200,  the  court  said: 
340,  127  i?^ed.  99,  holding  that  a  court  of  "  The  distinction  between  a  writ  of  error 
bankruptcy  has  jurisdiction  to  determine  which  brings  up  matter  of  law  only,  and  an 
whether  a  corporation  is  principally  engaged  appeal  which,  unless  expressly  restricted, 
in  such  a  business  that  it  could  be  adjudged  brings  up  both  fact  and  law,  has  always  been 
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Where  the  right  to  trial  by  jury  exists  and  has  been  invoked,  neither  the 
appellate  court  nor  the  court  :below  can  review  the  facts,  but  can  only  control 
in  matters  of  lavp,  whicli  a  writ  of  error  is  peculiarly  fitted  to  raise  in  the 
appellate  court.^^® 

(4) .  Geanting  ok  denying  dischaege. — ^An  order  dismissijig  an  appli- 
cation for  a  discharge  for  want  of  prosecution,  is  in  substance  and  effect  a 
judgment  denying  the  discbarge,  and  can  only  be  reviewed  on  appeal. ^^*  A 
judgment  .confirming  a  composition  i^  a  judgment  granting  a  discharge, 
since,  under  §  •  14re  a  discharge  results  from  the  confirmation  of  a  composi- 
tion, and  is  therefore  reviewable  by  appeal  and  not  by  a  petition  to  revise. ^^^ 


observed  by  this  court  and  been  recognized  by 
Congress  from  the  foundation  of  the  govern- 
ment. So  far  from  any  restriction  being  im- 
posed by  section  25-a,  the  language  used  is 
'  appeals  as  in  equity  cases,'  and  on  appeal  in 
equity  cases  the  whole  case  is  open.  But 
Congress  did  not  thereby  attem/pt  to  empower 
the  appellate  court  to  re-examine  the  facts 
determined  by  a  jury  under  §  19  otherwise 
than  according  to  the  rules  of  the  common 
law.  The  provision  applies  to  judgments  'ad- 
judging or  refusing  to  adjudge'  the  defend- 
ant a  .bankrupt  when  trial  by  jury  is  not 
demandied,  and  the  court  of  bankruptcy  pro- 
ceeds on  its  own  findings  of  fact.  In  such 
cases  the  facts  and  the  law  a^^  re-examinable 
on  appeal,  while  the  verdict  of  a  jury  on 
which  judgment  is  entered,  concludes  the 
issues  of  fact,  and  the  judgment  is  reviewable 
only  for  error  of  law." 

In  the  case  of  Grant  Shoe  Co.  v.  Laird 
Co.,  203  U.  S.  502,  17  Am.  B.  R.  1,  51  L.  Ed. 
292,  the  court  said:  "Section  25-a  of  the 
bankruptcy  act  which  authorizes  appeals  as 
in  equity  cases  to  be  taken  to  the  circuit 
court  of  appeals  among  other  cases,  from'  a 
judgment  adjudging  or  refusing  to  adjudge 
the  defendant  a  bankrupt,  was  expressly  con- 
sidered in  Elliott  V.  Toeppner,  187  li.  S.  327, 
9  Am.  B.  E.  50,  47  L.  Ed.  200,  and  it  was 
held  that  the  provision  only  applied  to  judg- 
ments adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt,  '  when  a  trial  by  jury 
had  not  been  demanded  and  where  the  court 
of  bankruptcy  proceeded^  on  its  own  findings 
of  fact.'  The  reasoning  upon  which  the  deci- 
sion was  based  was  in  substance  that  as  in 
the, character  of  proceeding  under  considera- 
tion the  right  of  a  trial  by  jury  was  absolute, 
such  a  trial  was  a  trial  according  to  the 
course  of  the  common  law,  and  judgments 
therein  rendered  are  revisable  only  on  writ 
of  error.  As  in  the  case  at  bar  a  jury  was 
dem^anded,  the  trial  was  before  such  jury,  and 
their  verdict  determined  the  questions  at 
issue;  it  follows  that  a  record  should  have 
been  brought  to  this  court  by  writ  of  error 
and  not  by  appeal." 

See  also  Lennox  v.  Allen  Lane  Co.  (C.  C. 
A.  1st  Cir.),  21  Am.  B.  R.  648,  167  Fed. 
114;  Boweii  V.  Holzworth  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  22,  138  Fed.  28;  Duncan  v. 
Landis  (C.  C.  A.,  3d  Cir.),  5  Am.  B.  R.  649, 
106  Fed.  839. 
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118.  Writs  of  error  and  appeals. —  In  the 
case  of  Duncan  v.  Landis  (C.  C.  A.,  3d  Cir.), 
5  Am:  B.  R.  649,  106  Fed.  839,  the  court 
said:  "The  practice  of  the  courts,  but  es- 
pecially the  act  of  Congress  establishing  the 
court  of  appeals  already  referred  to  (see 
Judicial  Code,  %  128),  had  designated  'writs 
of  error '  and  '  appeals,'  as  those  terms  are 
used  and  understood  in  our  jurisprudence,  as 
the  appropriate' methods  for  invoking  the  ap- 
pellate jurisdiction.,  The  form,  scope  and 
peculiar  functions  of  these  two  several  meth- 
ods for- exercising  appellate  jurisdiction  are 
well  understood,  and  their  peculiar  and 
separate  functions  clearly  established  by  the 
decisions  knd  practice  of  the  courts.  This 
practice  has  so  shaped  itself  that  the  rulings 
of  a  trial  court  in  a,  jury  trial  can  only  be  re- 
viewed in  the  appellate  court  by  a  writ  of 
error,  while  an  appeal  is  peculiarly  fitted  to 
equity  proceedings  where  it  brings  up  for  re- 
view to  the  appellate  court  both  the  law  and 
the  facts." 

119.  In  re  Kuffler  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  469,  127  Fed.  125;  Matter  of 
Semons  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R. 
822,  140  Fed.  98.9,  72  C.  C.  A.  683.  As  to  ap- 
peal from  order  dismissing  a  petition  to  re- 
voke a  discharge  see.  Thompson  v.  Mauzy 
(C.  C.  A.,  4th  Cir:),  23  Am.  B.  R.  489,  174 
Fed.  611. 

i20.  Judgment  confirming  composition. — 
A  judgment  confirming  a  Composition  is  by 
virtue  of  §  14-c  of  the  bankruptcy  act,  a 
judgment  granting  a  dischairge  and  is  only 
reviewable  by  appeal  to  the  circuit  court  of 
appeals'  under  §  25-a  (2),  and  a  petition  to 
revise  in  matter  of  law  the  rulings  which 
culminated  in  such  confirmation  will  be  dis- 
missed for  want  of  jurisdiction.  In  re 
Friend  (C.  C.  A.,  7th  Cir.),  13  Am.  B.  R. 
595,  134  Fed.  .778 ;  Matter  of  Bay  State  Mill- 
ing Co.  (C.  C.  A.,  2d  Cir.),  35  Am.  B.  R.  112, 
223  Fed.  778.  In  the  case  of  United  States 
ex  rel.  Adler  v.  Hammond  (C.  C.  A.,  6th 
Cir.),  4  Am'.  B.  R.  736,^  104  Fed.  862^  the 
single  question  presented  for  determination 
was  whether  an  appeal  lies  to  the  circuit 
court  of  appeals  under  §  25-a  (2)  from  an 
order  of  the  district  court  refusing  'confir- 
mation of  a  composition  tendered  by  thB 
bankrupt  and  accepted  by  the  requisite  num- 
ber of  creditors.  The  court  said':  "The  act 
provides  an  appeal  from  a  judgment  which 
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But  a  refusal  to  confirm  a  composition  does:  not  always  ttave  the  effect  of 
denying  a  discharge  and  is  not  on  this  account  appealable. '^^  The  question 
as  to  whether  an  order  dismissing  a  petition  to  review  a  discharge  is  appeal- 
able under  this  subsection  has  not  been  determined;  it  would  seem,  however, 
that  such  an  order  is  in  effect  an  order  granting  a  discharge  and  is  therefore 
appealable.^*  An  order  overruling  or  dismissing  objections  to  a  bankrupt's 
discharge,  is  not  an  order  granting  or  refusing  a  discharge  and  is  in  no 
sense  final ;  an  appeal  therefrom  will  not  lie  to  the  circuit  court  of  appeals.'^ 
(5)  Allowing  oe  eejectiNg  claim.— (I)  In  general.— The  judgment 
or  order  appealed  from  may  be  one  allowing  or  rejecting  a  claim.  In  deter- 
mining whether  it  be  of  such  a  character,  its  purpose  and-^  effect  must  be  given 
due  consideration.  The  word  "  claim "  has  been  held  limited  to  a  money 
demand.  ^^*  An  appeal  may  be  taken  under  this  subsection  from  an  order 
allowing  or  disallowing  a  claim  as  from  a  jlidgment,^^"  or  from  an  order 


grants  or  denies  a  discharge.  The  meaning 
of  the'  word  discharge  is  defined  hy  section  1 
to  be  '  the  release  of  a  bankrupt  from  all  of 
his  debts  which  are  provable  in  bankruptcy 
except  such  as  are  excepted  by  this  act.'  By 
aection  14  it  is  declared  that  a  confirmation 
of  the  composition  shall  discharge,  i.  e.,  re- 
lease the  bankrupt  from  his  debts  except 
those  from  which  by  the  other  method  he 
was  not  aischarged.  iBut  when  '  discharge ' 
*is  the  equivalent  of  the  other  for  the  pur- 
poses of  the  act,  and  both  are  covered  by  the 
same  section  of  the  act  (§  14),  it  relates 
solely  to  that  subject.  Moreover,  it  is  to  he 
observed,  that  in  both  methods  the  procedure 
is  under  the  control  of  the  judge.  In  the 
case  of  a  composition  the  non-consenting 
creditors  are  given  the  opportunity  to  con- 
test the  confirmation  which  is  to  operate  as 
a  discharge.  It  is  against  that  consequence 
that  the  contest  is  directed.  It  is  made  be- 
cause the  non-consenting  creditors  are  not 
satisfied  that  their  claims  shall  be  discharged 
by  .the  payment  of  the  amount  tendered. 
Questions  as  important,  perhaps,  as  any  that 
may  occur  in  bankruptcy  proceedings  may 
arise  upon  the  hearing.  If  the  composition 
is  confirmed,  th^  contesting  creditors  are 
cut  off  fro'm  any  further  consideration  of  the 
facts  unless  they  can  appeal;  and  so  of  the 
bankrupt,  whichever  way  the  decision  goes, 
it  is  the  end  of  that  endeavor  of  the  debtor 
and  creditors  to  close  the  matter.  ...  It 
seems  to  us  that  the  giving  effect  of  a  dis- 
charge to  the  order  confirming  a  composition 
makes  it  the  equivalent  of  an  order  in  terms 
discharging  the  bankrupt;  and  that  the  right 
to  appeal  is  given  where  either  party  con- 
siders himself  aggrieved  by  granting  or  re- 
fusing, as  the  case  may  be,  as  well  where  the 
right  accrues  by  reason  of  a  composition  as 
where  the  assets  of  the  debtor  are  taken  in 
hand  by  the  trustee  for  distribution."  In 
the  case  of  Ross  v.  Saunders  (C.  C.  A.,  Ist 
Cir.),  5  Am.  B.  R.  350,  105  Ted.  915,  the 
court  distinguishes  the  case  last  cited  on  the 
ground  that  in  that  case  there  was  objecting 


creditors,  issue  made  and  proper  parties  to 
the  appeal,  and  holds  that  where  upon  an 
application  to  confirm  a  composition  no 
creditors  appear  in  opposition  an  order  re- 
fusing to  confirm  was  not  appealable.  From 
the  reasoning  applied  in  the  two  cases  it  must 
be  conceded  that  they  are  diametrically  op- 
posed to  each  other. 

121.  In  re  McVoy  Hardware  Co.  <C  C.  A., 
7th  Cir.),  29  Am.  B.  R.  322,  200  Fed.  949, 
holding  that  an  order  refusing  to  confirm  a 
composition  on  the  sole  ground  that  it  is  not 
for  the  best  interests  of  creditors  is  not  a 
bar  to  a,  subsequent  discharge  and,  therefore, 
is  not  a  final  order  denying  a  discharge,  from 
which  an  appeal  will  lie. 

122.  Thompson  v.  Mauzy  (C.  C.  A.,  4th 
Cir.),  23  Am.  B.  R.  489,  174  Fed.  611. 

123.  Riagan,  Malone  &  Co.  v.  Cotton  & 
Preston  (C.  C.  A.,  5th  Cir.),  28  Am.  B.  R. 
246,  195  Fed.  69.  See  Walter  Scott  Co.  v. 
Wilson  (C.  C.  A.,  7th  Cir.),  8  Am.  B.  R.  349, 
115  Fed.  284,  53  C.  C.  A.  76.  As  to  peti- 
tion to  review  in  case  of  orders  pertaining  to 
specifications  in  opposition  to  discharges  see 
f  (3)    (ix)   Proceedings  for  discharge,"  ante. 

124.  In  re  Whitener  (C.  C.  A.,  5th  Cir.),  5 
Am;  B.  R.  198,  105  Fed.  180. 

125.  Chesapeake  Shoe  Co.  v.  Seldner  (C.  C. 
A.,  4th  Cir.),  10  Am.  B.  R.  466,  122  Fed. 
593;  Rush  v.  Lake  (C.  C.  A.,  9th  Cir.),  10 
Am.  B.  R.  455,  122  Fed.  561,  revg.  i  Am. 
B.  E.  96;  Dickson  v.  Nyman  (C.  C.  A.',  Ist 
Cir.),  7  Am.  B.  R.  186,  111  Fed.  726; 
Postlethwaite  v.  Hicks  (C.  C.  A.,  4th  Cir.), 
2J  Am.  B.  R.  70,  165  Fed.  897.  In  the  case 
of  Hutchinson  v.  Otis,  190  U.  S.  552,  10  Am. 
'B.  R.  135,  47  t.  Ed.  1179,  it.  was  held  that  a 
decree  rendered  upon  a  petition  asserting  a 
lien  on  the  proceeds  of  a  seat  in  a  stock  ex- 
change which  formerly  belonged  to  the  bank- 
rupts was  not  "a  judgment  allowing  or  re- 
jecting a  debt  or  claim  of  $500  or  over," 
within  subdivision  3  of  subsection  25-a;  In 
re  Mueller  (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R. 
256,  135  Fed.  711.  See  cases  digested  in 
Am.  Bankr.  Dig.  §  1220. 
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reconsidering  the  allowance  of  a  claim  and  disallowing  a  portion  thereof, 
which  resulted  in  the  restoration  and  allowance  of  the  claim  as  originally 
allowed.^  An  order  directing  a  sale  of  the  bankrupt's  alleged  homestead  to 
satisfy  the  elaim  of  a  creditor  thereon  is  within  subdivision  3,  and  appealable. ^^'' 
An  order  summarily  directing  a  third  person  to  turn  over  to  the  trustee  money 
or  property  in  his  possession  is  not  appealable.^*  When  a  judgment  or  decree 
settles  two  or  more  distinct  controversies,  the  acceptance  of  a  sum  of  money, 
to  which  appellant  is  declared  to  be  entitled  by  one  portion  of  the  judgment  or 
decree,  does  not  estop  him  from  appealing  from  another  and  independent  adju- 
dication therein.^^ 

(II)  Amount  involved. —  The  amount  involved  is  that  which  will  be  put 
in  controversy  by  the  appeal,  and  not  the  amount  of  the  original  claim.  ^^^ 
Where  the  claim  upon  which  the  judgment  is  based  amounts  to  five  hundred 
dollars  or  over  an  appeal  will  lie.^*^ 

(III)  Validity  or  priority  of  lien. —  The  rule  is  that  where  the  appeal  is 
from  the  allowance  or  disallowance  of  the  claim,  tho  validity  of  liens  or  prior- 
ities incidental  thereto  may  be  considered. ^^^    Where  a  creditpr  seeks  to  estab- 


Order  remanding  proceeding  without  deci- 
sion on  merits. — ^Where  a  district  judge 
without  passing  on  the  merits  of  a  proceed- 
ing before  a  referee  for  the  allowance  of  a 
claim,  sends  the  matter,  back  with  instruc- 
tions to  take  testimony  which  had  been 
offered  and  excluded,  such  order  is  not  appeal- 
able.   Matter  of  Strauss  (C.  Q.  A.,  2d  dr.), 

32  Am.  B.  R.  237,  211  Fed.  123. 

126.  Kiskadden  v.  Steinle  (C.  C.  A;,  6th 
Cir.),  29  Am.  B.  E.  346,-  203  Fed.  375. 

127.  Bnrow  v.  Grand  Lodge  (C.  C.  A.,  5th 
Cir.),  13  Am.  B.  E.  542,  133  Fed.  708.  But 
see  McCarty  v.  OoflSn  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  148,  150  Fled.  307. 

128.  In  re  Rose  Shoe  Co.  (C.  C.  A.,  2d 
Cir.),  21  Am.  B,  E.  725,  168  Fed.  39. 

129.  Peck  V.  Eichter   (C.  C.  A.,  8th  Cir.), 

33  Am.  B.  R.  11,  217  Fed.  880,  holding  that 
a  bankrupt  who  has  filed  three  separate 
claim-s  for  administering  the  estate  is  enti- 
tled to  a  revision  of  the  refusal  of  the  referee 
to  allow  him  anything  on  his  secpnd  and 
third  claim,  although  he  has  accepted  an  al- 
lowance under  his  first  claim'. 

130.  Amount  in  controversy, —  In  the  case 
of  Gray  v.  Grand  Forks  Mercantile  Co.  (O. 
C.  A.,  »th  Cir.),  14  Aln.  B.  R.  780,  138 
Fed.  344,  it  was  held  that  the  provisions  of 
§,  25-a,  restricting  appeals  to  the  Circuit 
Court  of  Appeals  from  a  judgment  of  the 
bankruptcy  court,  "  allowing  or  rejecting  a 
debt  or  claim  of  $500.00  or  over,"  has  refer- 
ence not  to  the  amount  of  the  original  claim, 
but  to  the  amount  which  will  be  iput  in  con- 
troversy by  the  appeal.  The  court  said :  "  The 
purpose  of  Congress  in  restricting ,  the  right 
of  appeal  was  evidently  to  avoid  incon- 
venience, delay  and  expense  to  claimants  and 
bankrupt  estates  which  would  be  disrpropor- 
tionate  to  the  amount  in  controversy.  When 
read  with  due  regard  to  this  purpose,  the 
restrictions  plainly  has  reference  not  to  the 
amount  of  the  original  claim  but  to  the 
amount  of  the  allowance  or  rejection;  that 


is  to  the  amount  which  will  be  put  in 
controversy  by  the  appeal." 

131.  In  re  Dickson  (C.  C.  A.,  1st  Cir.),  7 
Am.  B.  E.  186,  111  Fed.  726;  In  re  Jourdan 
(C.  C.  A.,  1st  Cir.),  7  Am.  B.  E.  186,  111 
Fed.  726;  In  re  Groetzinger  (C.  C.  A.,  3d 
Oir.),  11  Am;  B.  E.  467,  127  Fed.  124;  Cook, 
etc..  Coal  Co  V.  Caldwell  (C.  C.  A.,  4th  Cir.), 

17  Am.  B.  E.  135,  147  Fed.  475;  Union  Nat. 
Bank  of  Kansas  City  v.  Neill  (C.  C.  A.,  5th 
Cir.),  17  Am.  B.  R.  853,  149  Fed  720;  In  re 
Ftiend  (C.  C.  A.,  7th  Cir.),  13  Am.  B.,R, 
595,  134  Fed.  778 ;  In  re  Cosmopolitan  Power 
Co..  (C.  C.  A.,  7th  Cir.),  14  Am.  B.  E.  604, 
137  Fed.  858;  Adams  v.  Deckers  Valley 
Lumber  Co.  (C.  C.  A.,  4th  Cir.),  29  Am*B. 
E.  42,  202  Fed.  48. 

138.  Cunningham  v.  German  Ins.  Bank 
(C.  C.  A.,  6th  Cir.),  4  Am.  p.  E.  192,.  103 
Fed.  932;  In  re  Doran  (C.  C.  A.,  6th  Cir.), 

18  Am.  B.  E.  760,  154  Fe^.  467;  In  re  First 
Nat.  Bank  of  Louisville  (€.  C.  A.,  6th  Cir.), 
18  Am.  B.  E.  766,  155  Fed.  100 ;  In  re  Cosmo- 
politan Power  Co.  (C.  C.  A.,  7th  Cir.),  14 
Am.  B.  R.  604,  137  Fed.  858;  Livingston  v. 
Heineman  (C.  C.  A.,  6th  Cir.),  10  Am.  B.  R. 
39,  120  Fed.  786;  In  re  Mueller  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  R.  256,.  135  Fed.. 711; 
In  re  First  Nat.  Bank  of  Canton  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  R.  180,  135  Fed.  62; 
Hutchinson  v.  Otis,  190  U.  S.  552,  10  Am. 
B.  R.  135,  47  L.  Ed.  1179. 

Presentation  of  demand  and  lien. —  The 
presentation  for  allowance  of  a  demand 
against  a  bankrupt's  estate  is  a  step  in 
bankruptcy  proceedings  as  to  which  appeal 
is  specially  provided  by  section  25.  If  both 
a  demand  and  a  lien  to  secure  it  be  presented 
at  the^same  time  the  procedure  for  the  former 
dominates,  the  lien  is  an  incident,  and  the 
double  presentation  is  also  regarded  as  a  step 
in  the  -bankruptcy  proceeding.  Century  Sail- 
ings Bank  v.  Robert  Moody  &  Son  (C.  G.  A.» 
8th  Cir.),  31  Am'.  B.  R.  586,  209  Fed.  775. 
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lish  the  validity  of  a  lien  against  property  in  the  hands  of  the  trustee  by  a 
proceeding  in  a  court  of  bankruptcy,  aiid  such  property  exceeds  $500  in  value, 
an  appeal  will  lie  from  the  decision  of  the  court.^?*  Whether  the  assertion 
of  a  lieij.  in  bankruptcy  proceedings  is'  in  connection  with  a  claim  for  a 
debt  which  it  is  alleged  it  secures,  or  a  lien  only  upon  the  property,  au  appeal 
lies  from  a  decision  of  a  court  of  bankruptcy  establishing  the  priority  of 
liens. ^^*  But  it  must  appear  that  the  property  ^ame  into  the.  possession  of  the 
court  through  the  direct  operation  of  the  adjudication  in  bankruptcy. ^^^,  If 
the  question  of  the  lien  or  priority  be  involved  in  the  appeal  independent 
of  the  claim  it  should  not  be  entertained.^^®  Where  a  party  seekg  to  intervene 
to  establish  an  alleged  equitable  mortgage  interest  in  the  bankrupt's  real  prop- 
erty acquired  through  transactions  with  a'  third  person,  which  interest  is  not 
connected  in  any  way  with  the  claim  against  the  bankrupt  estate,  the  order  of 
the  court  dismissing  the  petition  for  intervention  is  not  appealable  under, this 


1  Order  allowing  claim'  and  incidentally  es- 
tablishing lien  of  another. —  The  fact  that  a 
decree  of  a  referee  disallowing  a  claim  in- 
cidentally established,  a  lien'  and  affected  the 
interests  of  another  claimant  does  not  de- 
stroy the  essential  character  of  the  proceed- 
ing, and  an  order  reviewing  the  decree  is 
reviewable  by  appeal  under  section  24a  of  the 
Bankruptcy  Act.  Stenie  v.  Merchants'  Nat. 
Bank  (C.  C.  A.)  8th  Cir.),  33  Am.  B.  R. 
205,  216  Fed.  862. 

Existence  of  alleged  preferences. — ^An  order 
which  distinctly  ii;ivolves  both  the  rejection 
and  allowance  of  claims  and  also  a  contro- 
versy of  fact,  touckihg  bankrupt's  fipancial 
condition  at  the  time  claimant  received  al- 
leged preferential  payments,  and  the  exist- 
ence or  not  of  reasonable  cause  on  his  part 
to  believe  that  such  payments  would,  if  en- 
forced, effect  ^a  preference,  is  reviewable  by 
appeal.  Cooper  v.  Miller  (C.  C.  A.,  6th  Oir.) , 
30  Am.  B.  E.  194,  '203  Fed.  383. 

Decree  denying  claim  to  preference  based 
upon  levy. —  The  remedy  of  a  claimant  whose 
claim  to  a  preference,  based  upon  a  levy  upon 
the  property  of  the  bankrupt  •  within  four 
months  before  bankruptcy,  has  been  denied, 
is  by  appeal  and  a  petition  to  superintend 
and  revise  should  be  dismissed.  Home  Bank 
for  Savings  v.  Lohm'  (C.  C.  A.,  4th  Cfir.),  34 
Am.  B.  R.  624,  223  Fed.  633. 
,  133.  Coder  v.  Arts,  213  U.  S.  223,  22  Am. 
B.  R.  1,  53  L.  Ed.  772. 

Value  of  property. — A  decision  of  the  dis- 
trict court  as  to  the  rights  of  a  landlord  and 
mortgage  to  priority  in  the  proceeds  of  the 
sale  of  property  amounting  to  $675,  is  not  an 
allowance  or  rejection  of  a  claim  over  $500, 
so  as  to  authorize  an  appeal  under  this  sec- 
tion, although  the  landlord  claimed  $800  and 
the  mortgagee  claimed  over  $2,000.  Banlc  of 
Hattiesburg  v.  Carter  (C.  C.  A.,  5th  Cir.), 
36  Am.  B.  R.  749,  230  Fed.  127. 

Appeal  from  order  establishing  priority  of 
liens. — -Where  it  is  sought  by  appeal  to  re- 
view a  judgment  declaring  appellants'  mort- 
gage liens  to  be  inferior  to  mechanics'  liens 
of  the  appellees,  it  is  the  amount  of  the  ap- 


pellants' liens  respectively  that  determines 
their  right  to  appeal,  and  riot  the  amount  of 
the  several  liens  of  the  appellees.  New 
Hamp.  Savings  Bank  v.  Wichita  Lumber  Co. 
(C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  1,  216 
Fed.  721. 

Claim  secured  by  specific  Uens  of  less  than 
$500  each. — ^A  judgment  approving  a  claim  of 
more  than  $500,  secured  by  separate  and 
specific  liens,  none  of  which  amount  to  $500, 
is  appealable.  Stuart  v.  Britton  Lumber  Co. 
(C.  C.  A.,  5th  Cir.),  35  Am.  B.  R.  719,  227 
Fed.  49. 

134.  New  Hampshire  Savings  Bank  v. 
Wichita  Lumber  Co.  (C.  C.  A.,  8th  €ir.),  33 
Am.  B.  R.  1,  216  Fed.  721. 

135.  Property  in  possession  of  court. — - 
Where  the  effect  of  action  taken  by  claim'ants 
in  the  District  Court,  as  an.  ancUliary  tri- 
bunal, is  to  assert  priorities,  or  liens  against 
a  fund  in  the  possession  -of  the  court,  which 
was  not  derived  through  the  direct  operation 
of  the  adjudication  in  bankruptcy,  the  action 
is  not  to  secure  a  judgment  allowing  a  debt 
or  claim  within  the  meaning  of  section 
25-a(3).  Emerson  v.  Castor  (C.  C.  A.,  6th 
Cir.),  37.  Am.  B.  R.  719,  236  Fed.  29. 

136.  In  re  Doran  (C.  C.  A.  6th  Cir.),  18 
Ana.  B.  R.  760,  154 :  Fed.  467,  where  the 
claim  itself  was  allowed  and  only  the  inci- 
dent remained  and  it  was  held  that  appeal 
did  not  lie  under  §  25-a.  In  re  Cosmopoli- 
tan Power  Co.  (C.  C.  A.,  7th  Cir.),  14  Am. 
B.  R.  604,  137  Fed.  858;  Hutchinson  v.  Otis, 
190  U.  S.  552,  10  Am.  B.  R.  135,  47  L.  Ed. 

.  1179;  In  re  Rouse,  Hazard  &  Co.  (C.  C.  A. 
7th  Cir.),  1  Am.  B.  R.  234,  91  Fed.  96;  In 
re  Richards  (C.  'C.  A.,  6th  Cir.),  3  Am.  BR 
145,  96  Fed.  93'5;  Courier-Journal  Job  Print- 
ing 'Co.  V.  Schaefer-Meyer  Brewing  Co.  (C.  C. 
A.,  6th  Oir.),  4  Am.  B.  R.  183,  101  Fed  69S 
Claim  of  Uen  a  priority.— In  the  ease  of 
Hutchmson  v.  Otis,  190  U.  S.  552,  10  Am 
B.  R.  135,  47  L.  Ed.  1179,  it  appeared  that 
a  petition  was  filed  asserting  a  lien  on  the 
proceeds  of  a  seat  in  the  New  York  Stock 
Exchange  which  formerly  ■  belonged  to  the 
bankrupt.    This  lien  had  not  been  insisted 
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clause. ^^'  But  the  Supreme  Court  kas  held  that  an  intervention  for  the  purpose 
of  asserting  a  claim  to  property  in  the  possession  of  the  trustee  is  an  interven- 
tion in  equity,  and  a  decree  is  reviewable  by  appeal,  as  where  a  claimant 
submits  his  claim  to  accounts  in  the  possession  of  the  trustee  which  he  alleges 
Were  assigned  to  him.^**  An  appe^  will  also  lie  from  a  judgment  fixing 
the  amount  due  on  a  secured .  claim. ^^*  And  a  judgment  denying  the  right  to  file 
a  claim  as  secured  and  make  substituted  proof  thereof,  after  it  had  been 
allowed  as  unsecured  in  an  amount  exceeding  $500,  is  only  reviewable  by  ^n 
appeal.""  A  judgment  of ,  the  bankruptcy  court  that  a  chattel  mo:^tgage  is  not 
a  valid  lien  and  does  not  entitle  a  creditor  to  preference  of  payment  out  of 
the  proceeds  of  the  estate,  is  appealable,"^  and  so,  also,  is  any  decision  of 
a  bankruptcy  court  in  a  proceeding  by  a  trustee  to  have  certain  adverse 
claims  against,  and  lieng  upon  the  ba,nkrupt  estate  declared  void,  and  for  a 
sale  of  the  property  free  and  clear  of  such  liens. "^  Likewise  a  decree  of  the 
District  Court,  rejecting  a  claim  for  rent,  and  allowing  a  lien  covering  a 
portion  thereof,  is  appealable."^ 

(IV)   Claims  for  fees  and   expenses. — A,  claim   for  attorney's   fees   and 
expenses  incurred  by  the  trustee  in  the  administration  of  the  estg.te,"*  or  by 


on  by  the  petitioners  because  of  their  impres- 
sion that  they  had  been  ^ectually  paid;  no 
one  having  changed  his  position  on  the  faith 
of  their  waiver,  the  District  Court  allowed 
the  lien;  the  Circuit  Court  of  Appeals  held 
tSat  this  portion  of  the  decree  of  the  Dis- 
trict Court  'was  not  subject  to  an  appeal  to 
the  Circuit  Court  of  Appeals.  The  court 
said :  "  The  argument  chiefly  relied  upon  by 
the  appellant  is  that  this  is  an  intervening 
petition  to  reach  a  fund  in  court  and  is  not 
a  proceeding  in  bankruptcy.  Under  the  cir- 
ciimstances  of  this  case  it  seems  to  us  that 
the  petition  was  incident  to  the  claim,  and 
was  a  bankruptcy  proceeding  under  section 
2,  clause  7,  witMn  the  meaning'  of  section 
25,  regulating  appeals  in  bankruptcy  pro- 
ceedings, and  that  the  decree  upon  it  was 
not  'a  judgment  allowing  or  rejecting  a 
debt  or  claim  of  $500.00  or  over,'  within 
§  25-a  ( 3 ) ,  and  was  not  a  groimd  of  appeal." 

137.  In  re  Columbia  Real  Estate  Co.  (C. 
C.  A.,  7th  Cir.),  7  Am'.  B.  E.  441,  112  Fed. 
643. 

138.  Houghton  v.  Burden,  228  U.  S.  161, 
30  Am.  B.  E.  16,  57  L.  Ed.  780. 

139.  In  re  Roche  (C.  C.  A.,  5th  Cir.),  4 
Am.  B.  E.  369,  101  Fed.  956 ;  Livingston 
V.  Heineman  (C.  C.  A.,  6tb  Cir.),  10  Am. 
B.  R.  39,  120  -Fed.  756,  holding  that  an 
order  denying  a  motion  by  the  trustee  to 
expunge  a  claim  unless  preferences  received 
thereon  are  surrendered  and  directing  the 
return  to  the  creditor  of  the  preferences 
surrendered  is  appealable.  ? 

140.  Matter  of  Lane  Lumber  Co.  ( C.  C  A., 
9th  Cir.),  33  Am.  B.  E.  497,  217  Fed.  546. 

141.  Claim  of  assets  under  chattel  mort- 
gage.— A  judgment  of  a,  bankruptcy  court 
entered  upon  a  claim  of  a  bank  under  a 
chattel  mortgage  to  assets  in  possession  of 
a  trustee  in  bankruptcy  is  reviewable  by 
appeal-  Loeser  V.  Savings  Deposit  Bank  & 
Trust  Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  E. 
845,   163  Fed.  212;   Dodge  v.  Norlin   (C.  C. 


A,,  8th  Cir.),  13  Am.  B.  E.  176,  133  Fed. 
363.  Where,  in  answer  to  a  trustee's  peti- 
tion for  leave  to  sell  the  bankrupt's  stock 
in  trade,  a  creditor  claimed  a  lien  upon  part 
of  the  assets  under  chattel  mortgages  which 
were  held  void,  the  order  for  leave  to  sell 
is  reviewable  only  by  appeal.  Knapp  v.  Mil^ 
waukee  Trust  Co.  (C.  C.  A.,  7th  Cir.),  20 
Am.  B.  E.  671,  162  Fed.  675. 

A  contest  in  a  bankruptcy  court  over  the 
distribution  of  a  fund  in  the  possession  of 
a  trustee  in  bankruptcy,  derived  from-  the 
sale  of  property  held  by  a  State  court  to 
have  been  conveyed  by  this  bankrupt  in  fraud 
of  creditors,  is  a  controversy  arising  in  baiik- 
ruptey  proceedings,  and  hence  is  appealable 
as  other  oases  in  equity  under  the  Circuit 
Court  of  Appeals  Act  to  the  Circuit  Court 
of  Appeals.  Globe  :^ank  &  Trust  Co.  v.  Mar^ 
tin,  236  U.  S.  28'8,  34  Am.  B.  E.  162,  59 
L.  Ed.  583,  affg.  27  Am.  B.  E.  545  and  29 
Am.  B.  E.  935.     •  .        . 

142.  Thomas  v.  Wood  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  E.  132,173  Fed.' 585. 

Adverse  claims. —  Decrees  i  of  bankruptcy 
courts  in  respect  to  claims  against  property 
in  the  possession,  of  bankrupts  at  the  time 
of  adjudication  are  appealable.  Mound 
Mines  Co.  v.  iHawthorne  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  Ri  242,  173  Fed.  882;  Franklin 
V.  Stoughton- Wagoii  Co.  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  E.  63,  168  Fed.  857;  Eison  v. 
Parharn'  (C.  C.  A.,  4th  Cir.),,  33  Am.  B.  E.' 
571,  219  Fed.  176.  Compare  In  re  Eose 
Shoe  Mfg.  Co.  (C.  G.A.,  2d  Cir.),  21  Am. 
B.  E.  725,  168  Fed.  39. 

143.  Courtney  v.'  Trust  Co.  (C.  C.  A.,  6th 
Cir.);  33  Am.  B.  E.  400,  219  Fed.  57. 

144.  Davidson  v.  Friedman  (C.  C.  A.,  6th 
Cir.),  15  Am.  B.  E.  489,  140  Fed.  853;  In 
re  Blanchard  Shingle  Co.  (C.  C.  A.,  9th 
Cir.),  21  Am.  B.  R.  142,  164  Fed.  311. 
Contra:  In  re  Curtis  >(C.  C.  A.,  7th  Oir.),  4 
Am.  B.  E.  17,  100  Fed.  784. 
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creditors  in  contesting  claims  of  others,  to  the  benefit  of  the  estate,  is  not 
appealable  ;"*  although  it  may  be  otherwise  where  the  claim  was  for  services 
rendered  to  the  bankrupt  either  before  or  after  adjudication."®  So,  also,  the 
rejection  of  charges  against  a  receiver  for  expenses  incurred  under  his  orders 
or  contracts  looking  to  the  care  or  preservation  of  the  bankrupt  estate,  is  within 
the  discretion  of  the  bankruptcy  court,  and  is  not  appealable."'^ 

d.  Time  of  taking  appeal. — (i)  In  appeals  in  bankruptcy  pkoceedings.— 
An  appeal  under  this  sulbsection  in  a  bankruptcy  proceeding,  as  distinguished 
from  an  appeal  in  a  controversy  arising  in  bankruptcy  proceedings  as  pro- 
vided in  §  24-a,  can  be  taken  only  from  a  district  court  sitting  in  bankruptcy 
to  the  circuit  court  of  appeals  of  its  circuit.  'Such  an  appeal  must  be  taken, 
as  expressly  provided  in  subsection  a,  within  ten  days  after  the  judgment  was 
rendered."*  But,  if  the  time  has  expired,  the  district  court  may  in  a  meri- 
torious case  grant  a  reargument,  so  that  the  ten  days  may  run  from  the  second 
order."*  But  a  rehearing  for  the  purpose  of  allowing  an  appeal  should  not  be 
granted  unless  clearly  warranted  by  the  facts,^^*  nor  unless  the  motion  for  a 
rehearing  is  made  within  the  required  time.^^^  It  has  been  held  that  it  should 
not  be  granted  if  the  sole  purpose  is  to  extend  the  time  of  taking  an  appeal.^^ 
The  time  may  not  be  extended  by  the  subsequent  entry,  of  an  alias  adjudica- 
tion;^^' nor  by  any  other  subsequent  proceeding  in  the  case.^®*    The  time  begins 


145.  Ohio  Valley  Bank  Co.  v.  Switzer  (C. 
C.  A.,  6th  Oir.),  18  Am.  B.  R.  689,  153  Fed. 
362. 

146.  Pratt  v.  Bothe  (C.  C.  A.,  6th  Cir.), 
12  Am.  B.  R.  529,  130  Fed.  670. 

147.  O'Brien  v.  Ely  (C.  C.  A.,  5th  'Cir.), 
28  Am.  B.  E.  247,  195' Fed.  64. 

148.  Compare,  for  time  imder  the  former 
law,  Sedgwick  v.  Fridenberg,  Fed.  Cas.  12,611 ; 
Wood  V.  Bailey,  21  Wall.  640.  See  cases 
cited  Am'.  Bank  Dig.  §§  1235,  1236. 

Time  limit. — ^An  appeal  from  a  judgment 
allowing  a  claim  muatj'tmder  section  25a  of 
the  Bankruptcy  Act,  be  taken  within  ten 
days  after  the  judgment  is  rendered,  the 
limitation  contained  in  said  section  being 
both  distinct  and  imperative.  In  re  Mar- 
tin (C.  C.  A.,  6th  Cir.),  29  Am.  B.  E.  935, 
201  Fed.  31,  affd.  auh  nom.  Globe  Bank  & 
Trust  Co.  V.  Martin,  236  U;  S.  288,  34  Am. 

B.  E.  162,  59  L.  Ed.  583 ;  Massachusetts  Bond- 
ing &  Ins.  Co.  V.  Kemper  ( C.  C.  A.,  6th  Cir. ) , 
34  Am.  B.  E.  80,  220  F'ed.  847;  Southern 
Cotton  Oil  Co.  V.  Elliotte  (C.  C.  A.,  6th 
Cir.),  33  Am.  B.  E.  375,  218  Fed.  567; 
Ehame  v.  Southern  Cotton  Oil  Co.  (C-  C.  A,, 
4th  Oir.),  35  Am.  B.  R.  732,  230  Fed.  403; 
Barton  Lumber  &  Brick  Co.  v.  Prewitt   (C. 

C.  A.,  8th  Cir.),  36  Am'.  B.  R.  718,  231  Fed. 
919. 

149.  In  re  Wright  (D.  C,  Mass.),  3  Am. 
B.  R.  184,  96  Fed.  820;  s.  c.  on  appeal.  In 
re  Worcester  County  (C.  C.  A.,  1st  Cir.),  4 
Am.  B.  R.  496,  102  Fed.  808;  In  re  MoCall 
(C.  C.  A.,  6th  Cir.),  16  Am.  B.  E.  670,  145 
Fed.  898;  Mills  v.  Fisher  &  Oo.  (C.  C.  A., 
6th  Cir.),  20  Am.  B.  E.  237,  159  Fed.  897; 
Stiekney  v.  Wilt,  23  Wall.  150. 

150.  In   re  Hudson  Clothing  Co.    (D.   C, 


Me  J,  15  Am.  B.  E.  254,  140  Fed.  49.  It 
has  been  held  that  a  rehearing  will  not  Be 
granted  upon  the  pretense  of  reconsidering 
the  merits  for  the  purpose  of  reviving  the 
petitioners'  right  of  appeal.  In  re  Girard 
Glazed  Kid  Go.  (D.  C,  Pa.),  12  Am.  B.  R. 
295,  129  Fed.  841. 

151.  Ctmboy  v.  Nat.  Bank,  203  U.  S.  141, 
16  Am.  B.  R.  775,  51  L.  Ed.  128;  In  re  Alden 
Elec.  Co.  (C.  C.  A.,  7th  Cir,),  10  Am.  B.  R. 
370,  123  Fed.  415.  In  the  case  of  Morgan  v. 
Benedum.  (C.  C.  A.,  4th  Cir.),  19  Am'.  B.  R. 
601,  157  Fed.  232,  the  time  for  taking  an 
appeal  had  expired  ,and  it  was  held  that  such 
time  could  not  be  extended  by  a  petition  for 
a  rehearing  filed  a  month  later;  Mills-,  v. 
Fisher  &  Co.  (C.  C.  A.,  6th  Cir.),  20  Am. 
B.  R.  237,  159  Fed.  897,  holding  that  the 
time  to  appeal  from  an  order  sustaining  a 
demurrer  to  a  petition  for  an  involuntary 
adjudication  does  not  begin  to  ruh^^til  the 
determination  of  a  petition  for  a  rehearing, 
filed  in  time,  which  makes  the  judgment  dis- 
missing the  bankruptcy  proceedings  final ; 
Rode  v.  Horn  &  Phipps  (C.  C.  A.,  6th  Cir.), 
27  Am.  B.  E.  827,  195  Fed.  414. 

152.  West  V.  McLaughlin  Co.  (C.  a  A.,  6th 
Cir.),  20  Am'.  B.  R.  654,  162  Fed.  124. 

153.  In  re  Berkebile  (C.  C.  A.,  '2d  Cir.), 
16  Am'.  B.  R.  277,  144  Fed.  577. 

154.  Brady  v.  Bernard  &  Kitinger  (C  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  342,  170  Fed.  576. 

Motion   to    vacate.— The   time   to    appeal 
from  an  order  of  adjudication  may  not  be 
indirectly  extended  by  a  motion  to  vacate 
the  adjudication.     In  re  Goldberg  (CCA 
2d  Cir.),  21  Am.  B.  E.  828,  167  Fed.  808  '      " 

A  request  for  an  extension  of  time  within 
which  to  file  notice  of  appeal  to  the  Circuit 
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from  the  actual  entry  of  the  judgment  by  delivering  the  same  to  the  clerk/^^ 
or  in  the  case  of  the  denial  of  a  motion  for  a  rehearing  from  the  time  of  the 
entry  of  the  order  upon  the  records  of  the  court.^^®  It  is  the  time  of  the  pres- 
entation of  the  application  or  petition  which  controls,  and  the  appeal  may  not 
be  dismissed  because  the  order  allowing  it  was  made  more  than  ten  days  sub- 
sequent to  making  and  filing  the  decree.^^'^ 

(2)  In  appeals  in  conteoveesies  aeising  in  bankeuptoy  peoceedings. — 
Appeals,  in  "controversies  arising  in  bankruptcy  procfeedings"  under  §  24ra 
must  be  taken  as  in  other  cases  in  equity  under  the  circuit  court  of  appeals 
act.^®*  The  ten-4ay  limitation  prescribed  in  §  25-a  does  not  therefore  affect 
appeals  in  independent  suits  to  recover  assets.^®®  The  ten-day  limit,  although 
applicable  when  a  reversal  of  an  order  disallowing  a  general  claim'  is  sought, 
does  not  apply  to  an  appeal  from  a  denial  of  a  lien  on  the  property  of  the  bank- 
rupt, for  the  assertion  of  a  lien  may  be  regarded  as  presenting  a  controversy 
over  the  title  to  or  rights  in  specific  property,  and  the  appeal  is  entitled  to  be 
considered  as  taken  under  §  24-a.-'^'* 

e.  Parties  to  appeal. —  An  appeal  must  be  taken  by  a  party  aggrieved. ^*^ 
All  the  parties  interested  in  the  proceeding ,  should  be  made  parties  to  the 
appeal  and  should  be  given  notice  of  its  pendency  and  hearing. -^^^  On  an 
appeal  from  an  order  of  adjudication  the  bankrupt  should  be  made  a  party, 
but  where  it  appears  that,  after  a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  bankrupt  was  not  a  party,  the  bankrupt  voluntarily  entered  his  appear- 
ance waiving  notice  of  appeal  and  other  proceedings  the  appeal  should  not  be 
dismissed.'^®*  Where  an  appeal  is  taken  from  a  decree  denying  an  adjudica- 
tion and  dismissing  the  petition,  all  creditors  who  joined  in  the  petition,  includ- 
ing those  who  have  intervened  under  §  59-f,  must  unite  in  the  appeal,  unless  an 
order  of  reverence  has  been  made  as  to  them,  otherwise  the  appellate  court 
has  no  jurisdiction.-'®*  Where  separate  judgments  are  rendered  at  the  same  time 
an  appeal  from  one  of  them  may  be  brought  without  making  the  persons  inter- 
ested in  the  other  judgments  parties  to  the  appeal.-'*^  Where  the  creditors 
as  a  body  are  aggrieved,  the  trustee  only  should  appeal.^®®    But  this  right 

Court  of  Appeals  should  not  be  granted,  al-  160.  Massachusetts  Bonding  &  Ins.  Co.  v. 

though  made  within  ten  days  after  judgment.  Kemper  (C.  C  A.,  6th  Cir.),  34  Am.  B.  E.  80, 

Ehame  v.  Southern  Cotton  Oil  Co.  (C.  C.  A.,  220  Fed.  847. 

4th  Cir.),  35  Am.  B.  E.  732;  230  Fed.  403.  161.  In  re  Eioche    (iC.  C.  A.,  5th  Cir.),  4 

155.  Peterson  v.  Nash  Bros.  ( C.  C.  A.,  8th  Am.  B.  E.  369,  101  Fed.  956 ;  Stevens  v. 
Cir.),  7  Am.  B.  E.  181,  112  F'ed.  311  Nave-MoCord  Mercantile  Co.    (C.  C.  A.,  8th 

156.  In  re  MoCall   (C.  C.  A.,  6th  Cir.)   16  cir.),  17  Am.  B.  E.  609,  150  .Fed:  71. 

Am.  B.  E.  670,  145  Fed.  898.  1G2.  iStercns  v.  Nave-MeCord  Co.  (C.  C.  A., 

157.  Eiobertson  Banking  Co.  v.  Chamber-  g^i^  Qir.),  17  Am.  B.  E.  609,  150  Fed.  71, 
lain  (C.  C.  A.,  5th  Cir.),  36  Am.  B.  E.  198,  holding  that  all  parties  aggrieved  by  a  final 
228  Fed.  580.  decision,  whereby  a  petition  in  bankruptcy 

158.  Globe  Bank  &  Trust  Co.  v.  Marfan,  is 'dismissed,  may  join  in  an  appeal  although 
236  U.  S.  288,  34  Am.  'B.  E.  162,  59  L.  Ed.  some  complain  of  one  alleged  error  and  some 
583.                                                      ,n/^A  "^  another,  because  on  such  an  appeal   all 

159.,  Boonville,  etc.,  v.  Bla,key    (C.  C.   A.,        yj^j.  miingg  are  reviewable. 
7th  ar.)     6   Am    B    E    13    107   Fed    891;  ^gg   ^.^^%  ^^^^^  ^^^^^^.^  C„    (C.  C.  A., 

Steele  v.  Buel     C.  C.  A.,  8th  dr.),  5  Am.       „,,    „.    ,    „„   .       „    „    „„„   „, ,  „  ,    „.„ 

B.  E.  165,  104  Fed.  968;   Stelling  v.  Jones  ^^'I.Tl''?,    ^;  °-  ^:  .^^'  ft^r  ftfr, 

T   JTjL  _y^     in   r>    A     T^-h  rii-\    s  Am   Tt  T?  164.  Matter  of  Dandridge  &  Pugh    (C.   C. 

I/umber  Cto.  (C.  C.  A.,  7th  Ur.),  8  Am.  a.ti.  \    qi   a„   r  -o   ic  .ono  Wo^   sqs 

521,  116  Fed.  261;  Southern  Cotton  Oil  Co.  A.,  7th  Cir.),  31  Am.  BE.  15,  209  Fed.  838. 

V  Elliotte  (C.  C.  A.,  6th  Cir.),  33  Am.  B.  E.  165.  Love  v.  Export  Storage  Co.  (C.  C.  A., 

375,  218  Fed.  567;  Massachusetts  Bonding  &  Sth  Cir.),  16  Am.  B.  E.  171,  143  Fed.  1. 

Insurance  Co.  V.  Kemper  ( C.  C.  A.,  6th  Cir. ) ,  166.  Foreman  v.  Burleigh    (C.   C.   A.,   1st 

34  Am.  B.  E.  80,  320  Fed.  847.      ,  Cir.),  6  Am.  B.  E.  230,  109"Fed.  313. 
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is  not,  strictly  speaking;  limited  to  him.  It  seems  that  a  creditor  may  appeal/^ 
and,  if  the  trustee  refuses  tO  do  so,  the  district  court  has  the  power,  on  a 
proper  application,  either  to  order  him  to  take  the  appeal,  or  to  direct  that 
a  creditor  be  permitted  to  do  so. ^** 

f.  Practice. — (1)  Ik  general;^ — ^^The  practice  on  appeals  under  subsection  a 
conforms  in  all  respects  to  other  appeals  in  equity  to  a  circuit  court  <  of 
appeals.^**  General  Order  XXXVI  should  be  consulted;  also  the  rules  of  each 
circuit.""  The  appeal*  is  instituted  by  a  petition,  accompanied  by  an  assign- 
ment of  errors,  presented  to  and  allowed  "by  a  judge  of  the  court  appealed, 
from  or  the  court  appealed  to."  Section  997  of  the  Eevised  Statutes  makes  an 
assignment  of  errors,,  a  prayer  for  reversal,  and  a  citation  to  the  adverse  party 
essential  parts  of  the  record  upon  which  the  rulings  of  a  trial  court  may  be 
invoked  in  the  appellate  courts  of  the  United  States. 

(2)  Assignment  of  eeeoes. —  The  filing  of  an  assignment  of  errors  is 
indispensable  to  the  perfection  of  the  appeal."^    If  the  assignment  of  errors  is 


167.  In  re  Roche  (C.  C.  A.,  5th  Cir.),  4 
Am.  B.  R  369,  101  Fed.  956;  Ghatfield  v. 
O'Dwyer  (C.  C.  A.,  8th  Cir.),  4  Am.  B,  B,. 
313,  101  Fed.  797;  Matter  of  National  Pressed 
Brick  Co.  (C.  C.  A.,  6th  Cir.),  32  Am.  B.  R. 

,  224,  -212  Fed.  S78. 

Right  of  creditor  in  opposition  to  be  heard. 
— An'  objecting  creditor  who  has  filed  objec- 
tions against  discharge  and  not  withdrawn 
them  is  entitled  to  be  [heard  by  the  Circuit 
Court  of  Appeals  on  their  merits;  his  rights 
cannot  be.prejudiced  by  the  vote  of  a  major- 
ity of  the  other  qreditors  expressing  satis- 
faction with  a.  proposed  compromise  of  can-- , 
flioting  claims.  Matter  of  Doyle  (C.  C.  A., 
2d  Cir.),  34  Am.' B.  E.  28,  220  Fed.  434. 

168.  McDaniel  v.  Stroud  (C.  C.  A.,  4th 
Cir.),, -5 -Am.  B.  R.  685,  106  Fed.  486;  Fore- 
man v.  Burleigh  (C.  C.  A.,  1st  Cir.),  6  Am. 
B.  R.  230,  109  Fed.  313. 

Where  a  trustee,  though  requested,  re- 
fuses to  appeal  from  an  order  which  affirmed 
an  order  of  a  referee  allowing  a  contested 
claim,  the  court  in  its  discretion  may  allow 
a  dissatisfied  creditor  to  appeal,  though  the 
better  practice  would  be  to  order  the  trustee 
to  appeal  or  to  allow  the  dissatisfied  creditor 
to  appeal  in  -his  name,  being  indemnified  in 
either  case  against  costs  by  such  creditor. 
Ohio  Valley  Bank  Co.  v.  Mack  et  al.  (C.  C. 
A.j  6th  ,Cir.),  20  Am.  B.  E.  40,  163  Fed.  155; 
Maitter  of  National  Pressed  Brick  Co.  (C.  C. 
■A.,  6th  Cir;),  32  Am.  B.  R.  '224,  212  Fed. 
878 

169.  Gen.  Order  XXXVI  (1)  provides  that 
"Appeals  from  a  court  of  bankruptcy  to  a 
circuit  court  of  appeals  shall  be  allowed  by 
a  judge  of  the  court  appealed  from  or  of 
the  court  appealed  to,  and  shall  be  regu- 
lated, except  as  otherwise  'provided,  by  the 
act,  by  the  rules  governing  appeals  in  equity 
in  the  courts  of  the  United  States."  See 
also  In  re  Baker  (C.  C.  A.,  1st  Cir.),  4  Am. 

B.  R.  778,  104  Fed.  287;  In  re  Robertshaw 
Co.  (D.  C,  Pa.),  14  Am.  B.  R.  341,  135  Fed. 
220;   Board  of  Commissioners  v.  Hurley   (C. 

C.  A.,  8th  Cir.),  22  Am.  B.  R.  209,  169  Fed. 


92;  In  re  Quality  Shop  (C.  C.  A.,  7th  Cir.), 
29  Am.  B.  E.  854,  202  Fed.  196.  Such  gen- 
eral order  does  not  apply  to  appeals  in  con- 
troversies in  bankruptcy  proceedings  under 
§  24a.  Baker  Ice  Machfee  Co.  v.  Bailey,  31 
Am.  B.  R.  513,  209  Fed.  844. 

It  is  the  practice  in  the,  eighth  circuit  not 
to  anticipate  la  further  appeal  but  to  await 
requests  for  findings  and  conclusions  under 
General  Order  XXXVI,  and  if  the  decree  has 
then  been  entered,  to  vacate  it  so  that  the 
order  may  be  observed.  Century  Savings 
Bank  v.  Robert  Moody  &  Son  (C.  C.  A.,  StJi 
Cir.),  31Am,B.  R.  586,  209  Fed.  775. 

170.  No  forms  are  suggested  in  "  Supple- 
mentary Forms,"  post,  for  the  reason  that 
the  customary  forms  on  appeals  and  writs  of 
error  under  the  Federal  'pra.ctice  lare  avail- 
able and  should  be  used.  For  forms  to  be 
used  on  appeals  to  the  Circuit  Court  of 
Appeals  see  Hagar  &  Alexander's  Bankruptcy 
Forms    {2d  ed.)    Nos.  358-376. 

171.  Filing  of  assignment  of  errors. —  In 
the  case  of  Lockman  v.  Lang  (C.  C.  A.,  8th 
Cir.),  11  Am.  B.  R.  597,  J28  Pe*.  ■279,  the 
court  said :  "  Section  997  of  the  Revised 
Statutes  makes' the  aiSBignment  of  errors,  a 
prayer  for  reversal  and  the  citation  to  the 
adverse  party  essential  parts  of  the  record 
upon  which  a  review  of  the  rulings  of  a 
trial  court  may  be  invoked  in  the  appellate 
courts  of  the  United  States.  When  an  ap- 
peal is  prayed  for  and  allowed  in  open  court 
the  prayer  for  reversal  and  the  citation  may 
be  waived,  but  the  assignment  of  errors  is 
indispensable  to  the  perfection  of  the  appeal. 
Rule  11  of  this  court  provides  that  "The 
plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  the  court  below  with  his  peti- 
tion for  a  writ  of  error  or  appeal,  an  assign- 
ment of  errors  which  shall  set  out  separately 
and  ^particularly  each  error  asserted  and 
intended  to  be  urged.  No  writ  of  error  or 
appeal  shall  be  allowed  until  such  assign- 
ment of  errors  shall  have  been  filed.'  The 
reasons  for  this  rule  and  the  importance  of 
compliance  with  it  have  been  stated  in  numer- 
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so  defective  as  not  to  indicate  the  error  complained  of,  the  court  may  not 
take  cognizance  of  them."*  A  single  assignment  which  is  partly  good  and 
partly  bad  may  not  be  sustained."*  An  amendment  will  be  allowed  when  the 
special  circumstances  justify  it,  and  the  application  is  promptly  made  on 
discovery  of  the  mistake."* 

(3)  Bond. —  If  the  appellant  is  not  the  trustee,"®  an  appeal  bond  is  properly 
executed  either  then  or  on  the  perfection  of  the  appeal  in  the  appellate  court, 
and  must  be  approved  by  the  judge  and  filed."®  It  has  been  held  that  since  the 
practice  on  appeals  in  bankruptcy  proceedings  under  §  25-a  are  controlled  by 
the  rules  in  equity  proceedings,  the  giving  of  a  bond  is  not  a  jurisdictional 
requisite."''  A  bond  on  appeal  from  an  order  of  involuntary  adjudication 
is  sufficient  although  it  does  not  run  to  all  the  petitioning  creditors.^"'*  Where 
an  appeal  is  allowed  within  the  prescribed  time,;  it  will  not  be  dismissed 
because  of  a  delay  of  a  few  days  in  filing  the  bond."® 

(4)  'Citation. —  When  the  appeal  is  allowed,  a  citation  is  issued  to  and 
served    on    the    opposite    party,^^"    although    this    is    not    a    jurisdictional 


ous  opinions  of  this  court.  In  Frame  v. 
Portland  Gold  Min.  Co.,  47  C.  C.  A.  664,  108 
Fed.  750,  this  court  dismissed  a,  writ  of 
error  because  the  assignment  of  errors  w'as 
not  filed  uatil  two  days  after  the  issue  of 
the  writ.  In  Webber  v.  Mihills,  124  Fed.  64, 
we  dismissed  an  appeal  because  the  assign- 
ment of  errors  was  not  filed  until  seven  days 
after  the  appeal  was  allowed.  .  .  .  The 
assignment  of  errors  in  this  case  was  not 
filed  until  the  seventh  day  after  the  appeal 
was  allowed,  and  under  Rule  11  and  the  uni- 
form decisions  of  this  court  the  appeal  must 
be  dismissed." 

Failure  to  file  assignment  of  error  under 
Rule  11.— Under  Rule  .11  of  the  Circuit 
Court  of  Appeals  a  failure  to  file  assign- 
ment of  error  in  cases  in  which  a  writ  of 
error  is  the  prescribed  statutory  method  of 
securing  a  review  of  the  judgment  below, 
or  in  an  appeal,  does  not  invalidate  the 
writ,  or  appeal,  or  prevent  the  court,  into 
which  it  is  returnable,  from  acquiring  juris- 
diction. Where  a  trustee  in  open  court  gives 
notice  of  his  intention  to  appeal  to  the  Cir- 
cuit Court  of  Appeals,  which  follows  the 
judge's  signature  to  the  decree,  but  dops  not 
file  assignments  of  error  until  four  days 
later  when  he  presents  a  formal  petition  for 
appeal  and  files  his  .assignments  of  error, 
the  appeal  will  be  deemed  to  have  been  taken 
and  allowed  on  the  date  of  the  notice  in 
open  court,  and  the  assignments  of  error,  if 
necessary,  properly  in  the  record,  and  a  mo- 
tion to  dismiss  will  not  be  allowed.  Bernard 
V.  Lea  (C.  C.  A.,  9th  Oir.),  31  Am.  B.  E.436, 
210  Fed.  583. 

172.  Flickinger  v.  First  Nat.  Bank  -(C.  C. 
A.,  6th  dr.),  16  Am.  B.  R.  678,  145  Fed. 
162,  holddng  that  in  special  circumstances  aij 
amendment  will  be  allowed.  A  defective  writ 
of  error  is  amendable.  Long  v.  Farmers' 
State  Bank  (C.  O.  A.,  8th  Oir.),  17  Am.  B.  E. 
103,  147;  Fed.  360. 


173.  In  the  ease  of  Acme  Food  Co.  v. 
Meier  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  550, 
153  Fed.  74,  the  court  said:  "The  eleventh 
rule  of  this  court  requires  that  each  error 
intended  to  be  assigned  shall  be  separately- 
and  particularly  set  out,  and  when  it  is  to 
the  charge,  the  assignment  shall  set  out  the 
part  referred  to  totidem  verbis.  We  have 
already  ruled  that  this  assignment,  so  far 
as  it  covers  the  questions  last  alluded  to, 
is  not  well  taken.  We  cannot  sustain  a  sin- 
gle assignment  as  partly  good  and  partly  bad 
without  violating  our  rules." 

174.  Flickinger  v.  First  Nat.  Bank  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  E.  678,  145  Fed.  162. 

175.  Bankr.  Act,  §  25-c. 

176.  R.  S.,'§§  lOOO,  1001;  Peugh  v.  Davis, 
110  U.  S.  227,  28  L.  Ed.  127;  Dodge  v. 
Knowles,  114  U.  S.  430,  29  L.  Ed.  144.  See 
Williams  Bros.  v.  Savage  { C.  C.  A.,  4th  Cir. ) , 
9  Am.  B.  R.  720,  120  Fed.  497. 

177.  In  re  Quality  Shop  (C.  C.  A.,  7tli 
Cir.),  29  Am'.  Ain.  B.  R.  854,  202  Fed.  196; 
In  re  Hill  Co.  (C.  C.  A.,  7th  dr.),  17  Am. 
B.  R.  517,  148  Fed.  832. 

Security  for  costs. — There  is  no  statute, 
rule  or  settled  practice  giving  a  respondent 
or  appellee  the  right  to  apply  for  security  for 
costs  on  a  petition  to  review  in  matter  of  law 
the  proceedings  of  the  District  Court  for 
Porto  Rico  in  a  bankruptcy  case.  Matter 
of  Vidal  (C.  0.  A.,  1st  'Cir.),  35  Am.  B.  R. 
8(/6;  230  Fed.  603. 

178.  Flickinger  v.  First  Nat.  Bank  (C.  C. 
A.,  0th  Cir.),  16  Am.  B.  R.  678,  145  Fed. 
162. 

179.  Columbia  Iron  Works  v.  National 
Lead  Co.  (C.  C.  A.,  eth  Cif.),  11  Am.  B.  R. 
340,  127  Fed.  99;  In  re  Hill  'Co.  (C.  C.  A., 
7th  Cir.),  17  Am.  B.  R.  517,  148  Fed.  832.. 

180.  R.  S.  §§  998,  999.  Compare  also 
Jacobs  V.  George,  150  U.  S.  415,  37  L.  Ed. 
1127. 
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requisite.  ^*^  It  has  .been  held  that  the  citation  may  be  waived.^*^  The  cita- 
tion "should  give  the  names  of  all  the  applicants  for  the  writ.^^^  Citations 
should  issue  to  all  parties  having  an  interest  in  the  controversy;  if  parties 
are  omitted  the  court  may  direct  the  issuance  of  an  alias  citation  to  them, 
and  time  for  its  service  will  be  allovred  if  application  be  made  in  due  time.^^ 
Defects  in  citations  may  be  cured  after  the  time  limited  for  taking  an  appeal.^*® 

(5)  Peefecting  appeal. —  (I)  In  general. —  The  appeal  is  perfected  by 
the  giving  and  approval  of  the  bond,  and  the  issue  of  citation.  The  author- 
ities are  conflicting  as  to  whether  this  must  be  done  within  tea  days.  There 
are  a  number  of  cases  holding  positively  that  the  appeal  is  not  taken  within  the 
prescribed  time  unless  so  perfected  within  the  ten  days.^®  On  the  other 
hand  it  has  'been  held  that  the  failure  to  perfect  the  bond  and  issue  citation 
within  the  time  prescribed  for  the  appeal  does  not  furnish  ground  for  a  dis- 
missal of  the  appeal.^^^  The  time  to  appeal  begins  to  run  from  the  date  of 
the  entry  of  the  order  upon  the  records  of  the  court.^** 

(II)  Record  to  he  certified;  contents. — After  the  filing  of  the  bond  and 
issue  of  citation  the  record  is  certified  to  the  court  and  printed;  the  case  is 
then  brought  on  and  argued  in  the  usual  way.^*®  The  rule  of  the  circuit  court 
of  appeals  provides  that  ''  no  case  will  be  heard  until  a  complete  record,  con- 
taining in  itself  and  not  by  reference,  all  the  papers,  exhibits,  depositions, 
and  other  proceedings,  which  are  necessary  to  the  hearing  in  this  court,  shall 
be  filed."  ^®°     There  should  be  a  substantial  compliance  with  this  require- 

citation  issued  and  served  until  a  few  days 
after  the  expiration  of  the  ten  days.  But 
the  general  rule  is  that  when  an  appeal  is 
allowed  withia  the  time  prescribed  by  law, 
it  is  sufficient  for  the  purpose  of  moving  the 
case  though  it  is  necessary  in  order  to  per- 
fect the  appeal,  that  a  bond  should  be  filed^ 
and  that  a  citation  should  be  issued  and 
served,  where,  as  in  this  case,  the  appeal  is 
not  prayed  in  open  court.  The  filing  cf  the 
bond  and  the  service  of  th«  citation  are 
steps  to  be  taken  in  perfecting  the  appeal, 
and  if  these  steps  are  taken  before  the 
motion  to  dismiss  the  appeal  is  made,  the 
court  will  ordinarily  decline  to  dismiss  the 
appeal  because  of  the  delay  in  filing  the  bond 
and  serving  the  citation.  In  the  present  case 
the  delay  was  for  a  few  days  only,  and  we 
do  not  think  the  interests  of  the  opposite 
party  were  to  any  appreciable  extent  im- 
paired thereby.  The  motion  to  dismiss  upon 
that  ground  is  therefore  denied."  See  also 
In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.),  17  Am. 
B.  R.  517,  148  Fed.  832,  holding  that  a  cita- 
tion and  bond  are  not  jurisdictional  requi- 
sites, and  defects  therein  may  be  cured  after 
the  time  limited  for  taking  an  appeal. 

188.  So  held  in  resipect  to  an  appeal  from 
an  order  confirming  a  composition.  In  re 
McCall  (C.  C.  A.,  6th  Cir.),  16  Am.  B.  R. 
670,  145  Fed.  898. 

189.  As  to  practice  on  certification  of  rec- 
ord, see  In  re  Robertshaw  Mfg.  Co.    (D    C, 
Pa.),  14  Am.  B.  R.  341,  135  Fed.  220;  d)ok, 
etc.,  Coal  Co.  v.  Caldwell  (C.  C.  A.,  4th  Cir.) 
17  Am.  B.  R.  135,  147  Fed.  475. 

190.  Rules  of  Circuit  Court  of  Appeals 
No.  14. 


181.  In  re  Quality  Shop  (C.  C.  A.,  7th 
Cir.),  29  Am.  B.  R.  854,  202  Fed.  196;  In  re 
Hill  Co.  (C.  C.  A.,  7th  'Cdr.),  17  Am.  B.  R. 
517,  148  Fed.  832. 

182.  Lockman  v.  Lang  (C.  C.  A.,  8th  Cir.), 

11  Am.  B.  R.  597,  128  Fed.  279. 

183.  Kerrch  v.  United  States  (C.  C.  A.,  1st 
Cir.),  22  Anj.  B.  R.  544,  171  Fed.  366. 

184.  Gray  v.  Grand  Forks  Mercantile  Co., 
(C.  C.  A.,  8th  Cir.),  14  Am.  B.  "R  780,  138 
Fed.  344,  70  C.  C.  A.  634;  Lockman  v.  Lang 
(C.  C.  A.,  8th  Cir.),  11  Am.  B.  R.  597,  128 

Fed.  279. 

185.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.),  17 
Am.  B.  R.  517,  148  Fed.  832. 

186.  Norcross.v.  Nave  (C.  C.  A.,  8th  Cir.), 
4  Am.  B.  R.  317,  101  Fed.  796;  ICenova  Loan 
&  Trust  Co.  V.  Graham.  (C.  C.  A.,  4th  Cir.), 
14  Am.  B..  R.  313,  135  Fed.  ,717;  In  re  Muel- 
ler (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R.  256, 
135  Fed.  711;  In  re  MoCall  (C.  C.  A.,  6th 
Cir.),  16  Am.  B.  R.  670,  145  Fed.  898. 

187.  Lockman  v.  Lang  ( C.  C.  A.,  8th  Cir.) , 

12  Am.  B.  R.  497,  132  Fed.  1 ;  Gray  v.  Mer- 
cantile Co.  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  R. 
780,  138  Fed.  344;  In  re  Quality  Shop  (C.  C. 
A.,  7th  Cir.),  29  Am.  B.  B.  854,  202  FW. 
196;  Robertson  Banking  Co.  v.  'Chamberlain 
(C.  C.  A.,  5th  Cir.),  36  Am.  B.  R.  198,  228 
Fed.  500,  holding  in  effect  that!  the  filing  of 

-the  petition  for  an  appeal  within  the  pre- 
scribed time  is  sufficient. 

Curing  defects  in  bond  and  citation. —  In 
the'  case  of  Columbia  Iron  Works  v.  Na- 
tional Lead  Co.  (C.  C.  A.,  6th  Cir.),  11  Am. 
B.  R.  340,  127  Fed.  99,  the  court  said:  "It 
appears  that  the  appeal  was  prayed  and 
allowed  within  ten  days  as  prescribed  by  the 
act,  but  that  the  bond  was  not  filed  nor  the 
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ment.^*^  It  is  a  common  practice  for  tlie  parties  to  stipulate  that  certain 
portions  of  the  record  should  be  certified  to  the  appellate  court ;  where  such 
a  stipulation  is  entered  into  parts  of  the  record  may  he  certified,  although 
of  course  the  record  must  be  sufficient  to  enable  the-  appellate  court  to  pass 
upon  the  questions  submitted. ^'^  The  bankruptcy  court  is  not  required  to 
find  as  to  the  facts  and  the  record  need  not  contain  findings  of  facts,  ft  is 
preferable,  however,  to  include  such  findings  as  an  aid  to  the  appellate  court.^*^ 
It  is  sufficient  if  all  the  evidence  on  which  the  district  court  determined  the 
question  is  contained  in  the  record.^**  A  proceeding  in  bankruptcy  is  a 
proceeding  in  equity  and  the  taking  of  testimony  therein  and  the  review  by 
appeal  are  governed  by  the  practice  which  obtains  in  suits  in  equity  except 
where  otherwise  specified ;  all  the  evidence  offered  by  either  party  should;  be 
taken  and  recorded  and,  in,  case  of  an  appeal,  be  returned  to  the  appellate 
court.  The  evidence  which  is  held  by  the  referee  or  district  court  to  be 
incompetent,  irrelevant  or  immaterial  should  be  included  so  that  the  appel- 
late court  may  render  its  opinion  as  to  whether  the  evidence  rejected  "should  or 
should  not  have  been  received. ^®^  The  appellate  court  need  not  consider  errors 
not  specifically  assigned,^®®  though  this  is,  of  course,  discretionary.  The  record 
should  show  when  the  appeal  was  perfected.^^  The  court  from  which  an 
appeal  is  taken  may  not  interfere  in  the  discretion  allowed  to  the  appellant 
in  designating  the  record  to  be  certified.^^*     The  record  should  disclose  the 


191.  Cook,  etc..  Coal  Co.  v.  Caldwell  (C. 
C.  A.,  4th  Cir.),  17  Am.  B.  K.  135,  147  Fed. 
475;  In  re  Hobertshaw  Mfg.  Co.  (D.  C,  Pa.), 
14  Am.  B.  R.  341,  135  Fed.  220;  Flickingerr 

-V.  First  Nat.  Bank  (C.  C.  A.,  6th  Cir.),  16 
Am.  B.  E.  678,  145  Fed.  162;  Devries  v. 
Shanahan  (C.  C.  A.,  4th  Cir.),.  10  Am.  B.  R. 
518,  122  Fed.  629;  In  re  Richards  (C.  C.  A., 
7th  Cir.),  a  Am.  B.  H.  145,  96  Fed.  935. 

192.  In  re  Rohertshaw  Mfg.  'Co.  (I>.  C, 
Pa.),  14  Am.  B.  E.  341,  136  Fed.  220;  Cun- 
ningham' V.  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  E.  192,  103  Fed.  932. 

Record  contaming  no  evidence. — ^An  appeal 
to  the  Circuit  Court  of  Appeals  from  an 
order  or  decree  denying  an  adjudicatioiirand 
dismissing  an  involuntary  petition  cannot  be 
entertained  where  the  record  contains  none 
of  the  testimony,  either  in  form  or  substance, 
returned  by  the  referee  and  passed  upon  by 
the  District  Court.  Matter  of  Murphy  (C.  C, 
A.,  9th  Cir.),  36  Am.  B.  E.  712,^9  Fed.  988. 

193.  In  re  Meyers  (D.  C,  N.  Y.),  5  Am. 
B.  E.  4,  105  Fed.  353. 

Necessity  of  special  finding. —  The  circuit 
court  of  appeals  in  the  second  circuit  has 
pointed  out  that  in  the  absence  of  special 
findings  the  court  cannot  tell  except  by  in- 
ference what  facts  were  or  were  not  found, 
but  must  examine  all  the  evidence  and  deter- 
nJine  whether  the  decree  of  the  court  below 
was  right.  Van  Iderstine  v.  National  Dis- 
count Co.  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  E. 
345,  174  Fed.  518,affd.  227  U.  S.  575,  29  Am. 
B.  R.  478,  57  L.  Ed.  652. 

194.  'Cunningham  v.  German  Ins.  Bank  (C. 
O.  A.,  6th,  Cir.) ,  4  Ani,.  B.  E.  192, 103  Fed.  932. 

195.  Evidence  objected  to  and  ruled  out. — 
In  the  case  of  First  National  Bank  of  Phila- 
delphia V.  Abbott   (C.  C.  A.,  8th  dr.),  21 


Am.  B.  R.  436,  J65  Fed.  852,  the  court  said: 
"If  evidence  is  objected  to  and  ruled  out 
it  must  nevertheless  be  written  down  and 
preserved  in  the  record,  subject  to  the  objec- 
tion, or  the  ruling  cannot  be  considered  in 
the  appellate  court.  From  the  general  rule 
that  all  evidence  offered  must  be  taken  and 
preserved,  the  evidence  of  a  privileged  wit- 
ness, evidence  plainly  privileged  and  evidence 
which  clearly  and  affirmatively  appears  to 
be  so  incompetent,  irrelevant  or  immaterial 
that  it  would  be.  an  abuse  of  the  process  or 
power  of  the  court  to  com'pel  its  production 
or  to  permit  its:  introduction,  are  excepted. 
Referees,  other  officers  taking  testinnony  and 
the  district  court,  are  governed  by  the  same 
rule  of  practice  in  the  taking  of  evidence  and 
the  hearing  of  controversies  in  bankruptcy, 
where  the  reason  for  the  rule  is  much  stronger 
than  in  ordinary  suits  in  equity,  because 
many  of  the  orders  and  decrees  in  bankruptcy 
are  reviewable,  first  in  the  district  court  and 
again  in  the  court  of  appeals,  and  the  de- 
lays would  'be  intolerable  if  it  were  neces- 
sary for-each'.  court  to  remand  for  further 
testimony  whenever  it  found  that  excluded 
evidence  should  have  been  received." 

196.  Boonville,  etc.;  v.  Blakey  (C.  'C.  A., 
7th  Cir.),  6  Am.  B.  E.  13,  107  Fed.  891;  In 
re  Gutterson  (D.  C.,  Mass.),  14  Am.  B.  R. 
495,  136  Fed.  698. 

197.  Williams  Bros.  v.  Savage  (C.  C.  A., 
4th  Cir.),  9  Am.  B.  E.  720,  120  Fed.  497. 

198.  Designation  of  parts  of  record. —  In 
the  case  of  In  re  Eobertshaw  Mfg.  Co.  (D. 
C,  Pa.),  14  Am.  B.  R.  341,  135, Fed.  220, 
the  court  said);  "The  petition  of  the  Im- 
perial Woolen  Co.  upon  which  this  rule  was 
granted,  sets  forth  such  parts  of  the  record 
as  they  regard  sufficient  for  a  full  and  com- 
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appearances  by  the:  parties,  but  it  will  be  presumed  that  the  appearances 
required  to  be  entered  by  objecting  creditors  under  General  Order  XXXII 
were  duly  and  properly  entered  where  no  objection  thereto  had  been  urged 
in  the  court- below. ^^®  Where  the  record  is  incomplete  the  appeal  should  not 
be  dismissed  but  the  record  should  be  completed  upon  motion  by  the  appellee 
to  compel  the  appellant  to  file  a  transcript  of  such  other  papers  and  evidence  as 
are  deemed  necessary. ^"^  If  it  appears  that  books  and  other  exhibits  cannot  be 
transcribed  or  represented  by  photographic  copies,  an  order  may  be  made  t» 
present  such  books  and  exhibits  to  the  appellate  court  as  a  part  of  the  retum.^^ 
The  certification  must  be  made  by  the  clerk  of  the  district  court  and  not  by 
the  referee.^"^ 

(6)  FoECB  AND  EFFECT  OF  FINDINGS  OF  FACT.— ^  In  Conformity  with  the 
rule  in  equity  the  circuit  court  of  appeals  will  not  interfere  with  findings  of 
facts  by  the  district  judge;  or  by  a  referee,  affirmed  by  a  district  court,  unless 
the  findings  are  clearly  erronoous,  or,  as  it  is  sometimes  expressed,  manifestly 
against  the  weight  of  evidence.^***     When  the  court  has  considered  conflicting 


plete  understanding  of  the  case  in  the  appel- 
late court,  and  we  are  of  the  opinion  that 
their  judgment  Is  right  in  this  respect,  but 
we  know  of  no  law  which  authorizes  the 
court  from  which  an  appeal  is  taken,  to 
designate  what  records  in  the  court  below 
shall  be  certified  upon  which  the  appellate 
court  shall  determine  the  appeal;  in  fact,  the 
-  judge  of  the  court  from  which  the  appeal 
is  taken  ought  not  in  the  least  "to  interfere 
in  the  discretion  allowed  by  the  general  term's 
used  in  the  act  of  Congress  and  rules  of 
court  in  designating  the  record  to  be  certi- 
fied in  cases  of  appeal,  as  his  judgment  is 
to  be  reviewed  and  his  opinion  of  the  im- 
portance and  relevancy  of  matters  contained 
in  the  record  might  in  the  estimation  of 
counsel  for  one  side  or  the  other  be  as  faulty 
asdt  is  claimed  his  judgment  is  from  which 
an  appeal  is  taken;  and  if  an  order  of  the 
court  from'  which  the  appeal  is  taken  should 
have  the  eflfect  of  restricting  the  record  in 
all  cases  where  such  a  defect  had  been  inade, 
there  would  be  the  possibility  of  a  feeling 
upon  the  one  side  or  the  other  that  they 
had  not  secured  a  fair  hearing  on  the  full 
record." 

199.  Shaffer  v.  Koblegard  Oo.  (0.  C.  A.,  4th 
dr.),  24  Am.  B.  R.  898,  183  Fed.  71. 

aOO.  Flickinger  V.  First  Nat.  Bank  (a  0. 
A.,  6th  Cir.),  16  Am.  B.  R.  678,  145  Fed.  162. 
Cost  of  supplying  additional  matter. — 
Where  on  the  appeal  by  the  debtor  from 
an  adjudication  in  involuntary  proceedings 
it  appears  that  an  alleged  amount  of  evi- 
dence in  the  case  has  not  been  inserted  in 
the  record  because  claimed  by  the  appellant 
to  be  immaterial  on  the  appeal,  a  motion  of 
the  appellee  to  include  such  evidence  in  the 
record  will  be  allowed,  with  the  reservation 
of  power  in  the  appellate  court  to  ultimately 
determine  who  shall  pay  the  cost  incident 
to  the  supplying  of  such  additional  matter. 
Herman  Keck  Mfg.  Oo.  v.  Lorsch  (Cj  C.  A., 
6th  iCir.),  24  Am.  B.  R.  705,  179  Fed.  485. 


Remedy  for  incomplete  record. —  When  the 
certificate  of  the  clerk  of  the  district  court 
does  not  show  that  the  record  is  a  full,  and 
complete  record  of  the  entire  proceedings,  the 
appeal  should  not  be  dismissed,  but  if  it  does 
not  appear  by  ^ipulation  or  otherwise  that 
the  record  contains  all  that  is  necessary  to 
the  determination  of  the  matters  involved  in 
an  appeal,  and  if  the  appellee  is  not  con- 
tCTi*:  with  the  transcript  as  filed,  he  should 
promptly  move  the  court  to  require  the  ap- 
pellant to  complete  the  record  by  filing  a 
transcript  of  such  other  papers  in  evidence 
as  he  deems  necessary  and  points  out.  The 
motion  papers  should  show  that  the  docu- 
ments and  proofs  desired  constitute  a  .part 
of  the  record'  upon  -which  the  judgment  of 
the  district  court  was  rendered,  and  not 
simply  that  such  documents  and  proofs  con- 
stitute the  original  evidence  upon  which  the 
referee  made  the  findings  which  were  sub- 
s.quently  reviewed  by  the  district  judge. 
Cunningham  v.  German  Insurance  Bank  (C. 
C.  A.,  6th  Cir.),  4  Am.  B.  R.  1«2,  103  Fed. 
932. 

201.  Herman  Keck  Mfg.  Co.  v.  Lorsch  (C. 
C,  A.,  6th  Cir.),  24  Am.  B.  R.  705,  179  Fed. 
485. 

202.  Cook,  etc..  Coal  Co.  v.  Caldwell  (C. 
C.  A.,  4th  Cir.),  17  Am'.  B.  R.  135,  147  Fed. 
475. 

203.  In  re  Noyes  (C.  0.  A.,  1st  Cir.),  11 
Am.  B.  R.  606,  127  Fed.  286;  Burleigh  v. 
Foreman  (G.  C.  A.,  1st  Cir.),  12  Am.  B. 
R.  88,  139  Fed.  13;  Barton  Bros.  v.  Texas 
Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  502,  136  Fed.  355;  In  re  Cole  (C.  0. 
A.,  1st  Cir.),  13  Am.  B.  R.  302,  144  Fed. 
392;  In  re  Lawrence  (C.  C.  A.,  2d  Cir.),  13 
Am.  B.  R.  798,  134  Fed.  843;  Edinburg 
Coal  Co.  V.  Humphreys  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  593,  134  Fed.  839;  Dodge  v. 
Norlin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
176,  133  Fed.  363 ;  Canner  v.  Webster  Tap- 
per Co.    (C.  C.  A.,  Ist  Cir.),  21  Am.  B.  R. 
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evidence  and  made  a  finding  or  decree  it  is  presumptively  correct  and  unless 
some  obvious  error  of  law  has  intervened  or  some  serious  mistake  of  fact  has 
been  made  tbe  finding  or  decree  must  be  permitted  to  stand.^"*  An  order  of 
adjudication  vcill  be  reversed  on  appeal  wbere  a  stipulation  in  which  all  proved 
or  provable  claims  against  the  bankrupt  are  represented  is  filed  asking  that 
the  order  be  reversed  and  the  appear  dismissed.^"® 


872,  168  Fed.  519;  In  re  Sweeney  (C.  C.  A., 
6th  Cir.),  21  Am.  B.  R.  866,  168  Fed.  612; 
Matter  of  Schmid  (C.  C.  A.,  3d  Cir.),  36 
Am.  B.  R.  548,  230  Fed.  818;  Owens  v.  Farm- 
\ers'  Bank  of  Abbeville  (C.  C.  A.,  4th  Cir.), 
36  Am.  B.  E.  324,  228  Fed.  508;  Matter  of 
Brown  Commercial  Car  Co.  (C.  C.  A.,  7th 
Cir.),  36  Am.  B.  R.  45,  227  Fed.  387;  Wil- 
son V.  Oontinental  Building  &  Loan  Associa- 
tion (C.  C.  A.,  9th  Cir.):,  37  Am.  B.  E.  444, 
232  Fed.  824;  Matter  of  Permell  (C.  C.  A., 
3d  Cir.),  32.  Am.  B.  E.  241,  214  Fed.  337; 
Deupree  v.  Watson  (C.  C.  A.,  6th  Cir.),  32 
Am.  B.  E.  407,  216  Fed.  483.  See  cases 
digested  Am.  Bankr.  Dig.  §  1232. 

Review  of  findings  of  fact, —  Where  the 
testimony  is  conflicting  and  the  findings  of 
fact  of  the  referee  and  district  judge  are  the 
same,  the. facts  will  not  be  inquired  into  by 
an  appellate  court  unless  there  is  plain  e^ror. 
In  re  Dorr  (C.  C.  A.,  9th  Cir.),  28  Am.  B.  II. , 
505,  196  Fed.  292;  Matter  of  National 
Pressed  Brick  Co.  (C.  C.  A.,  6th  Cir.),  32 
Am.  B.  E.  324,  212  Fed.  878. 

Mistake  of  fact. —  Where  both  the  master 
and  the  district  court  have  agreed  upon  find- 
ings and  conclusions  from  conflicting  evi- 
dence, they  are  presumptively ,  correct  and 
must  be  sustained  unless  an  obvious  error  of 
law  or  some  serious  mistake  of  fact  appears. 
Aller-Wilmea  Jewelry  Co.  v.  Osborn  (0.  C.  A., 
8th  Cir.),  36  Am.  B.  E.  714,  231  Fed.  907; 
Wood  Mowing  and  Eeaping  Machine  Co.  v. 
CroU  (C.  C.  A.,  6th  Cir.),  36  Am.  B.  E.  610, 
231  Fed:  679. 

204.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  513, 152  Fed.  943,  affd.  213  U.  S. 
223,  22  Am.  B.  R.  1,  53  L.  Ed.  772;  Houck 
V.  Christy  {G.  C.  A.,  8th  Cir.),  18  Am.  B.  E. 
330,  152  Fed.  612;  Merchants'  Nat.  Bank  v. 
Cole  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  E.  44, 
149  Fed.  708;  Hussey  v.  Eichardson-Eoberts 
Dry  Goods  Co.  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  511,  148  Fed.  598;  Brady  v.  Bernard' 
&  Kittinger    (C.   C.   A.,   6th  Cir.),  22   Am. 

B.  R.  342,  170  Fed.  576 ;  CarroU  v.  Stem  & 
Goldsmith  (0.  C.  A.,  6th  Cir.),  34  Am.  B.  R. 
570,  223  Fed.  723.  See  cases  digested  Am. 
Bankr.  Dig.  §  1231. 

Review  of  discretionary  rulings. —  In  the 
case  of  Gold  v.  South  Side  Trust  Co.    (C. 

C.  A.,  3d  Cir.),  24  Am.  B.  R.  578,  179  Fed. 
210,  it  was  held  that  where  a  ruling  con- 
curred in  by  both  referee  and  district  judge 
in  an  administrative  matter  involves  the 
exercise  of  discretionary  jiower,  the  court's 
action  should  not  be  reversed  upon  appeal 
unless  it  clearly  appears  wrong  was, done. 
.This  case  was  an  appeal  from  an  order  of 


the  bankruptcy  court  confirming  a  report 
of  the  referee  which  rejected  a  claim  of  a 
real  estate  broker  for  commissions,  and  the 
court  said:  "  No  legal  liability  existed  and 
while  it  may  be  that  imder  the  facts  here 
disclosed  the  referee  might  have  allowed,  com- 
pensation, such  allowance  would  be  an  exer- 
cise of  discretionary  .power  and  not .  an 
enforcement  of  legal  right.  Indeed,  the  coun- 
sel for  the  defense  conceded, at  the  argument 
in  this  court  that  the  allowance  of  this 
claim  by  the  court  and  referee  was  discre- 
tionary. Such  being  the  case  and  although 
there  may  be  merit  in  the  appellant's  conten- 
tion, we  are  strongly  averse  unless  it  clearly 
appears  wrong  was  done,  to  reverse  a  ruling 
concurred  in  by  both  referee  and  district 
judge  in  any  ,  administrative  matter.  If 
abuses  threaten  to  creep  into  bankruptcy  pro- 
cedure, those  charged  with  local  administra- 
tion are  in  better  position  to  prevent  such 
abuses  than  are  appellate  tribunals.  It  fol- 
lows therefore  that  in  such  matters  the 
court's  action  should  not  be  reversed  unless 
unmistakably  wrong." 

Findings  of  fact,  dependent  upon,  conflict- 
ing testimony,  by  a  judge,  master  or  referee, 
who  have  seen  and  heard  the  witnesses  tes- 
tify, have  every  reasonable  presumption  in 
their  favor,  and  should  not  be  set  aside  or 
modified,  imless  it  clearly  appears  that  there 
was  error  or  mistake  on  their  part.  Finlay- 
son  V.  Barrows  (C.  0.  A.,  5th  Cir.),  34  Am. 
B.  R.  429,  221  Fed.  936. 

When  findings  of  district  court  not  to  be 
disturbed. — ^An  appeal  "  as  in  equity,"  under 
section  25a  of  the  Bankruptcy  Act,  presents 
the  controversy  for  determination  de  novo 
under  the  new  rules  as  under  the  old  rules; 
.but  where  the  trial  judge  has  heard  the  tes- 
timony in  open  court  his  finding  of  fact 
should  not  ibe  disturbed  unless  the  record 
very  clearly  discloses  either  a  misappreheu- 
sion  of  the  testimony  or  a  mistaken  appli- 
cation of  the  law.  Matter  of  Kaplan  ( C.  C. 
A.,  7th  Cir.),  37  Am.  B.  R.  104,  234  Fed. 
866. 

Conflicting  evidence. —  When  a  trial  court 
has  considered  conflicting  evidence,  made  his 
findings  and  decree  thereon,  they  will  be  held 
by  appellate  courts  to  be  presumptively  cor- 
rect, and  unless  an  obvious  erroi"  has  inter- 
vened in  the  application  of  the  law,  or  some 
serious  mistake  has  been  made  in  the  con- 
sideration of  the  evidence,  the  findings  must 
stand.  Nichols  v.  Elken  et  al.  (C.  C.  A.,  8th 
Cir.) ,  35  Am.  B.  R.  365,  225  Fed.  689.      ' 

805.  Matter  of  Donnelly  (C.  C.  A.,  6th 
Cir.),  32  Am.  B.  R.  232,  211  Fed.  118. 
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(7)  Effect  of  appeal  and  decision.— Whether  an  appeal  acts  as  a  stay  on 
proceedings  in  the  court  below  is  a  question  not  often  important.  It  may  be 
obviated  by  an  application  to  the  judge  below  for  a  supersedeas.'"^  When  the 
appellate  court  confirms  or  reverses  an  order  of  the  court  below  and  remands  the 
same  to  such  court,  the  court  below  is  bound  to  obey  the  mandate  and  carry  it 
into  effect  without  any  change  or  limitation.^"'  ' 

(8)  Costs  of  appeal. —  Costs  follow  the  practice  and  rules  of  the  court,  but 
where,  in  an  appeal  against  a  trustee,  the  order  below  is  reversed  on  a  proposition 
brought  forward  by  the  appellate  court  itself,  no  costs  will  be  allowed.'"'*  The 
bankrupt  is  not  entitled  to  have  the  cost  of  the  transcript  and  the  printing  of  the 
record  paid  out  of  the  funds  of  the  estate  because  he  is  without  the  necessary 
means  to  defray  the  expense.^"' 

IV.  REVIEWS  BY,  SUPREME  COURT. 

a.  From  a  circuit  court  of  appeals. — (I).Effect  of  act  of  1915  limiting  appeals. 
— All  decrees  and  judgments  of  the  circuit  courts  of  appeal  in  cases  arising 
under  the  bankruptcy  act  are  made  final  by  Act  of  Congress  of  January  28,  1915 
(38  Stat,  at  Large,  804,  eh.  22),  as  amended  by  Act  of  Congress,  approved  Sep- 
tember 6,  1916,  (ch.  448  of  Laws  of  1916),  as  follows:  "  That  judgments  and 
decrees  of  the  circuit  courts  of  appeals  in  all  proceedings  and  causes  arising 
under  'An  Act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,'  approved  July  first,  eighteen  hundred  and  ninety -eight,  and  In  all 
controversies  arising  in  such  proeieedings  and  causes;  also,  in  all  causes  arising 
under  'An  Act  relating  to  the  liability  of  common  carriers  by  railroad  to  their 
employees  in  certain  cases, '  approved  April  twenty-second,  nineteen  hundred  and 
eight ;  also,  in  all  causes  arising  under  'An  Act  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  limiting  the  hours  of  service  of  employees 
thereon, '  approved  March  fourth,  nineteen  hundred  and  seven ;  also,  in  all  causes 
arising  under  'An  Act  to  promote  the  safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  carriers  engaged  in  interstate  commerce  to  equip 
their  ears  with  automatic  couplers  and  continuous  brakes  and  their  locomotives 
with  driving-wheel  brakes,  and  for  other  purposes,'  approved  March  second, 
eighteen  hundred  and  ninety- three ;  and,  also,  in  all  causes  arising  under  any 
amendment  or  supplement  to  any  one  of  the  aforementioned  Acts  which  has  been 
heretofore  or  may  hereafter  be  enacted,  shall  be  final,  save  only  that  it  shall  be 
competent  for  the  Supreme  Court  to  require  by  certiorari,  upon  the  petition  of 
any  party  thereto,  that  the  proceeding,  case,  or  controversy  be  certified  to  it  for 
review  and  determination,  with  the  same  power  and  authority  and  with  like  erfect 
as  if  taken  to  that  court  by  appeal  or  writ  of  error." 

The  language  of  this  act  is  very  comprehensive,  and  embraces  proceedings  and 
cases  arising  under  the  bankruptcy  act  and  controversies  arising  in  such  pro- 
ceedings, and  provides  that  the  judgments  and  decrees  of  the  Circuit  Court  of 
Appeals  in  such  controversies,  proceedings,  and  cases  shall  be  final.^"^' 

The  purpose  of  the  act  is  obvious.  It  is  to  relieve  the  Supreme  Court  from  the 
necessity  of  considering  cases  in  bankruptcy,  where  a  determination  is  made  by  a 
circuit  court  of  appeal,  except  when  brought  to  the  Supreme  Court  by  writ  of 
certiorari.^"^''    It  will  be  observed  that  the  Supreme  Court  may  require  the  case 

206.  See  E.  S.,  §  1007;  Covington'  Stock  Go.  (D.  C,  N.  Y.),  25  Am.  B.  R.  873,  184 
Tarda  v.  Keith,  121  U.  S.  248,  30  L.  Ed.  914;       Fed.  970. 

Adams  v.  Lane,  16  How,  148;  French  v.  Shoe-  208.  In  re  Jourdan   (C.  C.  A.,  1st  Cir.),  7 

maker,    12   Wall.    86;    Hunt   v.   Oliver,    109  Am.  B.  R.  186,  111  Fed.  726. 

U.  S.   177;  Texas,  etc.,  Co.  v.  Murphy,  111  209.  Herman  Keck  Mfg.  Co.  v.  Lorsch  (C 

XJ.  S.  488,  28  L.  Ed.  492.  0.  A.,  6th  Cir.),  24  Am.  B.  R.  705,  179  Fed. 

Without    a    supersedeas    an    appeal   never  485. 

suspends  the  execution  of  an  order  nor  stops  209a.  Staats  Co.  v.  Security  Trust  and  Sav. 

its  enforcements.     Matter  of  Brady    (I).  C,  Bank   (U.  S.  Sup.  Ot.),  39  Am.  B-  R    335 

Ky.).  21  Am.  B.  E.  364,  169  Fed.  152.  209b.  Central   Trust    Co.   v.    Lueders,   239 

207.  In   re   Hudson   River   Electric   Power  U.  S.  11,  35  Am.  B.  E.  730. 
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"  to  be  certified  to  it  for  review  and  determination,  with  the  same  power  and 
authority  as  if  taken  to  that  court  by  appeal  or  writ  of  error."  It  would  appear 
that  the  inteiit  was  to  limit  the  right  of  review  under  this  act  to  the  cases  in  which 
an  appeal  might  be  brought  under  §  25-b  of  the  baiikruptcy  act.^  In  this  view, 
many  of  the  determinations  of  the  Supreme  Court  under  that  section  are  now 
applicable.  The  practice  on  review  will  be  that  prescribed  where  writs  of  cer- 
tiorari are  issued  out  of  the  Supreme  Court.  It  may  be  useful  to  retain  references 
to  former  cases  on  appeal  to  the  Supreme  Court,  and  for  that  reason  we  have 
included  the  following  paragraph  as  to  appeals  to  the  Supreme  Court. 

(2)  Former  appeals  to  Supreme  Court. —  Under  the  law  as  it  existed  prior 
to  the  act  of  January  28, 1915,  above  referred  to,  appeals  to  the  Supreme  Court  of 
the  United  States  were,  in  bankruptcy,  limited  by  §  25-b  of  the  act  to  controver- 
sies on  claims  of  over  $2,000,^^"  where  a  Federal  question,  so-called,  is  involved, 
or,  if  no  such  question  is  involved,  where  a  justice  of  that  court  has  certified  that 
the  decision  of  the  question  in  controversy  ' '  is  essential  to  the  uniform  construc- 
tion of  the  act  throughout  the  United  States."  ^"  In  the  absence  of  a  certificate 
an  appeal  from  a  decision  of  a  circuit  court  of  appeals  allowing  or  rejecting  a  claim 
where  the  amount  in  controversy  exceeds  $2,000,  may  not  be  taken  unless  a 
Federal  question  of  the  kind  described  in  §  237  of  the  Judicial  Code  is  involved.^^" 
Sections  239-241  of  the  Judicial  Code,  providing  for  appeals  and  writs  of  error 
from  circuit  court  of  appeals  to  the  Supreme  Court  have  no  relation,  to  the 
revisory  power  conferred  by  §  24-b  of  the  bankruptcy  act  and  parties  having 
elected  to  litigate  in  such  court  under  these  sections,  the  proceedings  terminate 
there  unless  the  case  is  one  arising  under  §  25-b  and  is  properly  certified  to  the 
Supreme  Court  as  therein  required."^  Under  the  Judicial  Code  the  jurisdic- 
tional amount  is  $1,000 ;  under  §  25-b  it  is  $2,000 ;  of  course  the  two  cannot  stand 
together.  If  the  case  relates  to  establishing  a  lien  on  real  property,  and  involves 
a  question  which  might  arise  independently  of  a  proceeding  in  bankruptcy,  it  is 
appealable  to  the  Supreme  Court  under  the  above  sections  of  the  JudieialCode."* 
If  the  appeal  is  from, a  decision  allowing  or  rejecting  a  claim  offered  in  proof 
■  in  bankruptcy  the  jurisdiction  conferred  by  the  bankruptcy  act  is  exclusive."^ 
Authority  to  appeal  from  an  order  disallowing  a  claim  in  bankruptcy  pro- 
ceedings must  be  found  in  thie  provisions  of  the  bankruptcy  act,  since  the  modes 

210.  The  plain  purport  of  the  act  seems  to  Newman  &  Son,  227  U.  S.  412,  29  Am.  B.  E. 

limit  an  appeal  by  a  certificate  of  a  justice  482,  57  L.  Ed.  577. 

of  the  Supreme  Court  to  a  claim  in  contro-  Oaim  for  damages  on  hreach  of  contract.— 
.  versv  which  exceeds  the  sum  of  $2,000.  See  A  decision  of  the  Circuit  Court  of  Appeals 
Htitchinson  v.  Otis  (C.  C.  A.,  1st  Cir.),  10  that  a  claim  for  damages  for  an  anticipatory 
Am  B  K  275  123  Fed.  14;  Barrie  v.  Barrie,  breach  of  6ontra;ct  caused  by  bankruptcy  is 
g  How  (U.  S.)  103;  Gordon  v.  Ogden,  3  provable  but  that  the  damages  should  be 
Pet  (U  S  )  33  limited  to  six  months  after  filing  the  petition 
211  Federal  question  involved.^-Where  the  because  the  contract  was  mutually  obligatory 
appellant  insisted  upon  a  construction  of  the  for  that  period  only,  does'  not  involve  a 
bankruptcy  act  which  would  defeat  the  lien,  Federal  question,  and  is  not  appealable  under 
and  the  construction  contended  for  by  appel-  section  25-b  (1)  of  the  Bankruptcy  Act. 
lee  would  give  it  validity,  a  construction  of  Central  Trust  Co  of  111.  v  Chicago  Audi- 
the  bankruptcy  act  was  directly  involved  m  torium  Assoc,  240  U.  8.  581,  36  Am.  B.  K. 
the  determination  of  the  question  as  to  the  679  „,,_,,„  t  rii-  „;=.  ^  n; 
validity  of  said  lien,  and  the  judgment  of  212.  Central  Trust  Co.  o|  Illinois  v  Chi- 
the  Cireuit  Court  of  Appeals  was  a-ppealable  cago  Auditorium  Assoc,  240  U.  b.  581,  36 
to  this  court  under  section  25-b.  Coder  v.  Am  B.K679.  m  n  x  l«f 
Arte  fSiit*  Ct)  -22  Am.  B.  R.  1,  213  U.  S.  213.  Hutchinson  v.  Otis  (C.  C.  A„  1st 
99^%'^T  ^772  Cir.),10  Am.  B.R.  275,  123  Fed.  14;  West- 
Determination  Of  question.- The  question  ern  Tie  &  Timber  Co.  v.  Brown,  196  U.S. 
wh^theH  iTarTsel  under  the  lawl  of  the  502  13  Am.  B  R.  447,  49  L.  Ed  571 ;  Lucius 
■United  States,  so  as  to-permit  an  appeal  to  v.  Cawthorn-Colemaji  Co.,  19?  U.  S.  149,  13 
the  Supreme  Court  from  a  judgment  of  the  Am  B.  K.  696,  ^  L  E*i-  425 
Circuitl^ourt  of  Appeals,  must  be  determined,  214.  Hobbs  v.  Head  &  Dowst  CO.JC  C.  A., 
.  not  on  questions  which  may  have  arisen  or  1st  dr.) ,  27  Am.  B.  E.  484  191  Fed.  811. 
which  might  arise  in  the  subsequent  p.rogress  215.  Hutchinson  v.  Otis  (O.C.  A.,  1st 
of  the  case,  but  upon  the  grounds  of  jurist  Cir.).  10  Am.  B.  R.  275,  123  Fed.  14. 
diction  set  forth  in  the  petition.     Lovell  v. 
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of  review  of  questions  arising  in  steps  in  bankruptcy  proceedings,  therein 
specifically  provided  for,  are  exclusive.^^®  An  order  of  the  district  court  allow- 
ing an  exemption  in  bankruptcy  proceedings  is  not  a  "  final  decision  allowing 
or  rejecting  a' claim,"  within' the  meaning  of  subsection  h,  and  an  appeal  from 
a  decision  of  the  circuit  court  of  appeals  in  respect  thereto  does  not  lie  to  the 
Supreme  Court.^"  ISTo  appeal  lies  from  a  judgment  of  the  circuit  courtof 
appeals,  affirming  a  judgment  refusing  to  grant  a  discharge.^*  The  decision 
allowing  or  rejecting  the  claim  must  be  final.  A  referee's  order  disallowing 
a  claim  "for  the  present "  so  as  to  permit  the  claimant  to  vote  for  a  trustee 
without  prejudice  to  the  claimant's  right  to  present  ;the  claim  thereafter  is  not 
a  final  decision  allowing  or  rejecting  a  claim  so  as  to  permit  an  appeal  to  be 
taken  to  the  Supreme  Court.P  An  objection  to  the  want  of  proof  of  an  act 
of  bankruptcy  which  was  not  raised  in  the  court  below  may  not  be  raised  for 
the  first  time  on  appeal.^^" 

b.  Practice. —  The  practice  on  appeal  to  the  'Supreme  Court,  as  regulated  by 
General  Order  XXXVI  (2)  (3),^^^  is  now  abrogated  by  the  act  of  January 
28,  1915,  which  prohibits  appeals  from  determination  of  circuit  courts  of 
appeals,  and  authorizes  reviews  of  such  determination  under  writs  of  certiorari 
An  appeal  from  a  final  order  of  the  circuit  court  of  appeals  affirming  an  order 
allowing  a  claim  was  required  to  be  taken  within  30  days  after  the  making  of 
the  order,  as  required  by  Greneral  Order  XXXVI,  and  such  time  cannot  be 
extended  by  filing  a  petition  for  a  rehearing. ^^^    The  record  must  contain 


216.  Tefft,  Weller  &  Co.  v.  Munsuri,  222 
U.  S.  114,  27  Am.  B.  E.  338,  56  L.  Ed.  118. 

217.  Holden  v.  Stratton,  191  U.  S.  115,  10 
Am.  B.  R.  786,  48  L.  Ed.  116;  Smalley  v. 
Langemour,  196  U.  S.  93,  13  Am.  B.  E.  692, 
49  L.  Ed.  400. 

218.  James  v.  Stone  &  Co.,  227  U.  S.  410, 
29  Am.  B.  R.  476,  57  L.  Ed.  573. 

219.  Duryea  Power  Co.  v.  Sternbergh,  218 
U.  S.  299,  25  Am.  B.  R.  66,  54  L.  Ed.  1047. 

Order  allowing  or  rejecting  a  claim. — 
Where  the  district  court  made  an  order, 
which  was  not  appealed  from,  directing  that 
the  claim  of  bankrupt's  president  should  be 
postponed  to  the  claiin  of -^  intervener,  and, 
subsequently,  an  order  was  made  that  the 
dividend  on  said  claim  be  paid  lo  the  inter- 
vener, which  order  was  reviewed  by  the  Cir- 
cuit Court  of  Appeals  where  the  controversy 
was  limited  to  a  complaint  as  to  the  mode  of 
distribution,  no  issue  being  raised  or  con- 
tention made  as  to  the  prior  order,  held  that 
the  question  whether  the  prior  order  was 
correctly  interpreted  by  the  referee  and  dis- 
trict court  in  the  distribution  directed  by 
the  subsequent  administrative  order  was  not 
one  concerning  the  allowance  or  rejection  of 
a  claim  but  was  a  matter  arising  in  the 
administration  of  the  bankrupt  estate,  which 
the  Supreme  Court  was  not  empowered  to 
review.  Wynkoop,  Hallenbeck,  Crawford  Co. 
V.  Gaines  (U.  S.  Sup.  Ct.),  '227  U.  S.  4,  29 
Am.  B.  R.  369,  57  L.  Ed.  391. 

220.  Armstrong  v.  Fernandez,  208  U.  S. 
324,  19  Am'.  B.  R.  746,  52  L.  Ed.  514,  holding 
that  where  the  only  question  contested  below 
was  whether  or  not  the  alleged  bankrupt  was 
a  person  engaged  chiefly  in  agriculture,  and 


the  opposing  creditors  make  no  objection  to 
the  want  of  proof  of  the  act  of  bankruptcy 
alleged,  an  objection  first  raised  on  appeal 
that  other  findings  should  have  been  made  in 
respect  to  the  act  of  bankruptcy  comes  too 
late.  As  to  objections  first  raised  on  appeal, 
see  Frank  v.  Volkommer,  205  U.  S.  521,  17 
Am.  B.  R.  806,  51  L.  Ed.^11.  See  also  Wood 
V.  Wilbert's  Sons  Shingle  &  Lumber  Co., 
226  U.  S.  384,  29  Am.  "B.  R.  220,  57  L.  Ed. 
264, .holding  that  an  objection  not  made  in 
the  court  below  and  not  assigned  as  error 
on  appeal  to  the  United  States  Supreme 
Court,  will  not  be  passed  upon  by  the  latter 
courtj 

221.  See  MueUer  v.  Nugent,  184  U.  S.  1,  7  " 
Am.  B.  R.  224,  46  L.  Ed.  405,  for  meaning 
of  this  general  order.     For  forms,  see  any  of 
works    on    Federal    practice,    for    instance, 
Desty's  Federal  Procedure,  9th  Ed.,  Vol.  IV. 

222.  Conboy  v.  First  Nat'l  Bank,  203  U.  S. 
141,  16  Am.  B.  R.  773,  51  L.  Ed.  128.  In 
the  case  of  Hobbs  v.  Head  &  Dowst  Co.  (C. 
C.  A.,  1st  Cir.),  27  Am.  B.  R.  484,  191  Fed. 
811,  it  was  held  that  the  limit  of  30  days 
prescribed  in  .the  General  Order  only  applies 
to  appeals  taken  expressly  under  the  Bank- 
ruptcy Act.  I 

Time  for  taking  appeal.—  The  time  within 
which  an  appeal  to  the  United  States  Su- 
preme Court,  binder  section  7  of  the  Act  of 
March  3,  1891,  must  be  taken,  is  one  year, 
the  thirty-day  limitation  contained  in  section 
7  being  applicable  only  to  appeals  thereunder 
to  the  Circuit  Court  of  Appeals.  United 
States  Fidelity  &  Guaranty  Co.  v.  Bray  225 
U.  S.  205,  28  Am.  B.  R.  207,  56  L.  Ed.  1,055. 
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the  findings  of  fact  ancf  conclusions  of  law  of  the  court  below  as  required 
by  G-eneral  Older  XXXVI  (3),  otherwise  the  appeal  will  be  dismissed; 
the  omission  may  not  be  supplied  by  reference  to  the  opinion  of  the  court 
below.^^*  One  who  contemplates  an  appeal  to  the  Supreme  Court  should 
make  a  request  for  findings  of  facts  before  the  decree  of  the  circuit  court  of 
appeals  is  entered.^^  The  rule  that  wiere  two  courts  have  concurred  in 
findings  of  fact  the  Supreme  Court  will  a,ccept  those  findings  unless  clear  error 
is  shown,  will  always  be  applied.^^^  The  general  order  is  limited  to  cases 
where  either  party  is  entitled  to  take  an  appeal  to  the  Supreme  Court  under 
tlie  baiikruptcy  act;  it  is  therefore  limited  in  its  application  to  appeflls  in 
respect  to  claims  of  the  required  amount;  it  has  no  reference  to  appeals  and 
controversies  arising  in  bankruptcy  proceedings  which  are  appealable  to  the 
Supreme  Court  under  the  Judicial  Code;  in  such  a  ease  the  requirement  as 
to  special  findings  of  fact,  and  conclusions  of  law  does  ^ot  apply.®^  A  judg- 
ment that  a  person  is  not  a  bankrupt  on  a  verdict  by  the  jury  in  the  trial  of 
the  cause,  is  reviewable  in  the  Supreme  Court  only  by  writ  of  error .^"  This 
method  of  reviewing  the  judgment  pi  a  circuit  eoiirt  of  appeals  is,  because 
of  the  limitations,  hedging  it  in,  very  rare. 


V.  No  APPEAL  BOND  REQUIRED  OF  TRTTSTfeE  WHO  APPEALS. 

The  words  of;  the  statute  are  clear.  Appeal,  bonds  are  required ;froim_ all 
appellants  save  trustees.  Appeal- ;bonds  are  not  required  on  petitions  tp  revise. 
It  would  seem  that  this  subsection  applies  also  to  writs  of-  error  from  the 
highest  courts  of  the  States. 

VI.  CERTIFICATE  AND  CERTIORARI.  , 

a.    Certificates  to  the  Supreme  Court. —  The  reference  as  to  certification  tp 

the  Supreme  Court  is  clearly  to  the  Evarts  act  (now  Judicial  Code,  §§  239- 

241).^^*     ThiS'  power  may  be  exercised  by  either  a  circuit  court  of  appeals  or 

a  district  court.      If  from  the  district  court,  the.  question  certified  niustbe 

223.  Chapman  v.  Bowen,  207  U.  S.  89,  18  Co.,  216  U.  S.- 545,  24  Aml's.  R.  761  54,  L. 
Am  B  R  844  52  L  Ed  116.  As  to  practice  Ed.  610,  in  whwh  case  it  appeared  that  a 
in  eighth 'circuit,  see  Century  Savings  E!,ank  trustee  in  baniiruptcy  had  filed  a  petition  to 
V  Robert  Moody  &  Son  (C.  C.  A.,  8th  Cir.),  sell  ^11  the  stock-in-tTad«  and  other  property 
31  Am   B   E.  586,  209  Fed.  775.            -  of  the  bankrupt  and  the  appellant  had  m- 

Reauest  for  findings.— Where  an  appeal  to  tervened  to  establish  the  hen  of  a  chattel 

the  United  States  Supreme  Court  is;  contem-  mortgage  on  such  property  to  be  satisfied  out 

plated,  a  suggestion  of  such  intention  should  of  the  proceeds  of  sale  and  the  validity  of 

hprnade  to  the  Circuit  Court  of  Appeals  at  such  a  mortgage  had  been  attacked  by  the 

the  arS^entsoS  such  court  Jj  render  trustee;    it.  was  held  that  the   controversy 

separate  find  nga  of  fact  and  conclusions  of  was  one  arising  m  a  bankruptcy  proceedmg, 

laT  tfiereon,  a!  provided  in  General  Order  and  the  procedure  upon  appeal  was  the  same 

law  l''''^y'\^.^  v' Foley    (C:  C.  A.,  5th  as  in  like  cases  under  .the  court  of  appeals 

nr  1    29  ^    B    E    673    lo4  Fed.  372.     See  act  of  1891  (Judicial  Code,  §§  239-241) ,  and 

al^'Knapp  v.  Milwaukee  Trust  .Co.  (C.  C.  A.,  no  special  findings  of  fact  an4  conclusions  of 

7th  Cir  >    20  Am   B".  E   671,  162  Fed.  675.  •  law  ^are  required  since  General  Order  XXXVI 

224.  Washington  v.  Tearney  (C.  C.  A.,  4th  does^not.  apply  to  such  a  case. 
ni,\%>aAm   %   T?    fi'!'?    197  Fed   307.  227.  Grant  Shoe  Co.  v.  Laird 'Co.,  203  U.  b. 

22S    late  ;  Rogers  211  US   575,  21  Am.  502.  17  Am.  B.  R.  1,  52  L.  Ed.  292;  Elliott 

B    E   49r5J'  L   Id.  332    Greey %•  Docken-  y.  Toeppner,  187  U.  S.  327,  334,  9  Am.  B.  E. 

^L^'  9si'TT    ^'  ^U    31  Am    B    R.  407,  58  50,  47  L.  Ed.  200.  .  y 

T^'^    1\q  228-  The  act  of  March  3,  1891,  was  revised 

226.'  In  re  Standard  Telephone  &  Electric  in  Judicial  Code,  in  effect  January  1,  1912. 
39 
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after  final  judgineiit,^^^  and  one  of  judisdiction.^^"  The  certificate  is  a  matter 
of  right,  provided  a  jurisdictional  question  has  been  decided.  If  from  the 
circuit  court  of  appeals,  any  question  on  which  the  court  desires  instruction 
may  be  certified  up;  but  the  certificate  is  discretionary.  '  It  seems  also  that 
here  a  final  judgment  is  not  necessary.^^  Such  certificates  bring  up  only 
questions  of  law.^^^  The  practice  and  precedents  are  already  numerous,^* 
though  there  are  few  cases  which  originated  in  bankruptcy. 

b.  Writs  of  certiorari  from  the  Supreme  Court. —  Here  again  the  reference 
is  to  the  Evarts  act.  Such  a  writ  (a)  can  be  directed  to  the  circuit  court  of 
appeals  only,  and,  (b)  may.  be  asked  only  in  those  cases  where  the  ultimate 
decision  of  that  court  is  final.  'While  the  Supreme  Court  has  often  dis- 
claimed an  intention  to  use  this  writ,^^*  it  has  grown  quite  common.  The 
statute  gives  the  court  a  wide  discretion  as  to  time,^®  but,  as  a  rule,  such  a 
writ  should  not  be  asked  until  a  final  decision  is  had  below.  The  application 
is  by  petition  to  the  Supreme  'Court,  accompanied  by  a  printed  record  of  the 
case,  and  the  question  on  which  the  writ  is  desired  is,  after  due  notice,  moved 
on  a  motion  day  and  submitted  by  written  briefs.  The  effect  of  the  vrrit,  if 
granted,  is  to  remove  the  question  to  the  Supreme  Court;  and  it  is  there- 
after proceeded  with  there,  as  if  brought  up  on  an  appekL^®  The  precedents 
on  certiorari  under  the  Evarts  act  (now  Judicial  Code,  §§  239—241)  are 
already  numerpus  and  may  be  cpnsulted.Tvith  profit.^''  ,  Where  a  mandate 
has  issued  from  the  Supreme  Court"  directing  the  district  court  to  modify  its 
decree  in  accordance  with  the  Supreme  Court's  opinion,  a  peremptory  man- 
damus may  issue  from  the  circuit  court  of  appeals  enforcing  obedience  of 
such  mandate. ^^*  But  a  writ  of  mandamus  is  no  proper  substitute  for  a  writ 
of  error,  and  mandamus  will  not  lie  to  compel  a  court  of  bankruptcy  to  dismiss 
proceedings  in  bankruptcy  against  an  alleged  bankrupt  on  the  ground  that 
the  petition  in  bankruptcy  failed  to  show  that  the  alleged  bankrupt  was  subject 
to  the  jurisdiction  of  the  coiirt.^^®  ■ 

229.  Bardes  \.  Bank,  175  U.  S.  -526,  3  Am.  236.  Hubbard  v.  Todd,  171  U.  S.  474,  43 
B.  E.   680,  44  L.   Ed.   261;   Teflft,   Weller  &       L.  Ed.  246. 

Co.  V.  Munsuri,  222  U.  S.  114,  27  Am'.  B.  K.  237.  American  Const.  Co.  v.  Jacksonville, 

338,  56  L.  Ed;  118 ;  „  etc.,  148  U.  S.  372,  37  L.  Ed.  486;  Lav  Ow 

230.  First  Nat'l  Bank  of  Denver  v.  Klug,  Bew  v.  U.  S.,  144  U.  S.  47,  36  L.  Ed.  340; 
186  U.  S.  202,  8  Am.  B.  K.  12,  46  L.  Ed.  1127;  Chicago,  etc.,  v.  Osborne,  146  U.  S.  354,  36 
Coliflmbia  Iron  Works  v.  National  Lead  Co.  L.  Ed.  1002.  For  forms  see  DestVs  Federal 
(C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  340,  127  Procedure,  9th  ed..  Vol.  IV. 

Fed.  99.     See  also  Van  Wagenen  v.  Sewall,  238.  Ex  parte  Chicago  Title  &  Trust  Co. 

160  U.   S.  369,  40  L.   Ed.  460;   Maynaiid  v.  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  848,,  146 

Hecht,  151  U.  S.  324;  McLish  v.  Rofif,  141  Fed.  742.     See  Kyle  v.  Hammond   (C.  C.  A., 

U.  S.  661,  35  L.  Ed.  893.  1st  Cir.),  34  Am:  B.  E.  547,  192  Fed.  559, 

231.  Doiff  V.  Carrier,  55  Fed.  433.  in  which  it  was  held  that  where  a  petition 

232.  Warner  V.  New  Orleans,  167  U.  S.  467,  to  review  a  decision  in  bankruptcy  is  dis- 
42  L.  Ed.  239;  Cross  v.  Evans,  167  U.  S.  60,  missed  by  the  Circuit  Court  of  Appeals  for 
42  L.  Ed.  77.  want  of  jurisdiction  the  remedy  of  the  peti^ 

233.  For  instance,  Columbus  Watch  Co.  v.  tioner  is  by  application  to  the  Supreme  Court 
Robbins,  148  U.  S.  266,  37  L.  Ed.  443.  For  for  writ  of  mandamus  or  certiorari,  and  not 
forms,  see  Desty's  F'ederal  Procedure,  9th  ed.,  iby  application  for  leave  to  appeal  to  the 
Vol.  IV.  Supreme  Court. 

234.  See  Forsyth  v.  Hammond,  166  U.  S.  239.  Matter  of  Eiegs,  214  U.  S.  9  22  Am 
506,  41  L.  Ed.  1095.  B.  E.  720,  53  L.  Ed   887.                   ' 

235.  Compare   The  Conqueror, -166    U.    S. 
110,.  41  L.  Ed.  937. 


SECTION    TWENTY-SIX. 


ARBITRATION  OF  CONTROVERSIES. 

§  26.  Arbitration  of  Controversies. —  a  The  trustee  may,  pursuant 
to  the  direction  of  the  court,  submit  to  arbitration  any  controversy 
arising  in  the  settlement  of  the  estate. 

6  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  by 
the  trustee,  one  by  the  other  party  to  the  controversy,  and  the  third 
by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five  days  after  their 
appointment  the  court  shall  appoint  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority  of  them,  as 
to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like  force 
and  effect  as  the  verdict  of  a  jury. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §  17,  R.  S.,  i  5061;  Act  of  1800,  §  43. 

In  Eng.:     Act  of  1883,  §  57(6). 
Cross-References:     To  the  law:     Jurisdiction  of  court  of .  bankruptcy  to  determine  contrp- 
versies,  §§2(7),  23. 
Compromise  of  controversies,  §  27. 
To  the  General  Orders:     Application  to  submit  controversies  to  arbitrators,  XXXIII 


SYNOPSIS  OF  SECTION. 

ARBITRATION    OF    CONTROVEHlSIBS. 


I,  Arbitration,  611. 

a.  In  general,  611. 

b.  Sto-pe  and  -practice,  612. 
n.  Arbitrators,  How  Chosen,  612. 

in.  Effect  of  Arbitration,  612. 


I.  ARBITRATION. 

a.  In  general. —  Under  subsection  a,  of  this  section,  "  any  controversy  arising 
in  the  settlement  of  the  estate,"  may  be  submitted  to  arbitration.  General 
Order  XXXIII  controls  as  to  the  application  for  the  submission  of  such  a 
controversy  to  arbitration. 

[611] 


612  Arbitration  of  Controveesies.  L§  26. 


b.  Scope  and  practice. —  This  section  provides  a  means  to  judgment  by  lay 
judges;  It  resembles  a  similar  practice  in  most  of  tbe  States;  and  is  availed 
of  as  rarely.  Under  the  English  law,  no  application  to  court  is  necessary; 
the  trustee  may  submit  to  arbitration,  if  the  committee  of  inspection  consent.^ 
With  us,  the  direction  of  the  court  must  first  be  obtained.  The  proceeding 
is  initiated  by  a  petition,  which  shbtild  specify  "  the  subject-matter  of  the 
controversy  and  thq  reasons  why  the  trustee  thinks  it  proper  and  most  for  the 
interest  of  the  estate  that  the  controversy  should  be  settled  by  arbitration  or 
otherwisa"^  Both  the  law  and  general  orders  are  silent  as  to  what  notice  is 
required ;  the  analogies  of  the  statute,  suggest  the  same  notice  as  that  required 
on  the  settlement  of  controversies.^  The  notice  should,  however,  take  the 
form  of  an  order  to  show  cause.  The  granting  of  the  order  is  discfetioiiary. 
Under  the  former  law,  it  could  not  be  addressed  to  the  register,*  Now  it  can, 
and  almost  invariably  will  be,  to  the  referee.® 

II.  ARBITRATORS,  HOW  CHOSEN. 

Subsection  b  provides  the  method  of  choosing  arbitrators.  The  statute 
requires  no  elucidation.  It  is  construed  strictly."  The  arbitrators  must  be 
-  chosen  in  one  of  thfe  ways  indicated,  or  their  finding  will  be  set  aside.^  Once 
chosen,  the  practice  thereafter  shoiild  conform  to  that  on  arbitrations  in  the 
State  courts.  The  inquiry  is  necessarily  somewhat  informal,  but  the  findings 
must  be  reduced  to  writing  and  signed  by  the  arbitrators,  or  a  majority  of 
them.''  It  should  be  filed,  not  with  the  referee,  but  in  the  district  court  clerk's 
office. 

III.  EFFECT  OF  ARBITRATION. 

.The  findings  when  filed  become  in  effect  the  verdict  of  a  jury.  They  need 
not  be  formally  approved'  by  tjie  court.  But  they  may  be  set  aside  by  the 
district  judge  ;^  they  are  also  subject  to  review  in  the  same  way  a  verdict  is. 
If  not  set  aside  by  the  judge  or  on  appeal,  the  findings  are  res  adjudicata 
on  all  parties  to  the  proceeding,  even  in  a  collateral  action.^ 

1.  Eng.  Act  of  1-883,  §  57(6).  245,   97   Fed.   922.     See   also  In   re  Dibblee, 

2.  General  Order  XXXIII.  Fed.  Cas.  3,885. 

3.  See  Bankr.  Act,  §  58-a;(7).     Note,  also,  7.  Bankr.  Act,  §  26-c. 

In  re  Hoole,  3  Fed.  496.  8.  In  re  McLam  (D.  C.,  Vt.),  3  Am.  B.  R. 

4.  In  re  Graves,  Fed.  Cas.  5,709.  245,  97  Fed.  922. 

5.  Bankr.  Act,  §  38-a(4).  9.  Johnson  v.  Worden,  13  N.  B.  R.  355 

6.  In  re  McLam  (D.  C,  Vt.),  3  Am.  B.  K. 


SECTION    TWENTY-SEVEN. 


COMPROMISES. 

§  27.  Compromises. —  a  The  trustee  may,  with  the  approval  of  the 
court,  compromise  any  controversy  arising  in  the  administration  of 
the  estate  upon  such  terms  as  he  may  deem  for  the  best  interests  of 
the  estate. 

Analogous  provisions:     In  U.  S.:     Act  of  1867,  §.  14,  E.  S.,  §  5061;  Act  of  1841,  §  11. 

In  Eng.:    Act  of  1883,  §  57(7).  * 

Cross-references:     To   the  law:      Power  of  bankruptcy  court  to   determine   controversies, 
§2(7).  . 

Compositions,  confirmation  and  setting  aside,  §§  12,  13. 
Arbitration  of  controversies,  §  26. 

Notice  to  creditors  of  proposed  compromise,  §  58-a  ( 7 ) . 
To  the  General  Orders:     Compounding  or  settlement  of  claims  or  debts,  XXVIII. 
Application  by  trustee  to  settle  or  compound  claims  or  debts,  XXXIII. 


SYNOPSIS  or  SECTION. 
COmPROIMISBS. 


I.  Compromises,  613 

a.  Scope  of  section,  613 

b.  Practice,  614 

c.  Approval  of  court,  614 


I.  COMPROMISES. 

a.  Scope  of  section. —  This  section  should  not  be  confused  with  §  12  on 
compositions.  It  is  intended  to  supply  a  summary  and  inexpensive  way  of 
settling  questions  arising  in  the  administration  of  bankrupt  estates.  "  It  is 
most  often  used  in  connection  with  contests  on  claims  filed  against  the  estate, 
or  the  contested  collections  of  claims  due  tihe  estate.  It  cannot,  of  course,  be 
resorted  to  where  the  matter  in  controversy  is  the  right  to  a  discharge.  But 
any  controversy  arising  in  the  administration  of  the  estate  may  be  compro- 
mised.^ There  is  no  authority  to  compel  dissenting  creditors  of  a  bankrupt 
corporation  to  give  up  their  existing  claims  and  in  their  stead  to  accept  stock 
in  a  new  corporation  to  be  formed  to  take  over  all  the  assets  of  llhe  bankrupt, 
and  to  assent  to  many  other  provisions  such  as  are  usually  contained  in  a 
contract, of  reorganization,  even  though  such  a  plan  may  seem  desirable  and 
the  usual  course  of  administration  is  certain  to  result  in  a  heavy  loss.^ 

1.  In  re  Northampton  Portland  Cement  Co.       (D.  C,  Pa.  I,  25  Am.  B.   R.  565,   179   Fed. 
(D.  C,  Pa.),  25  Am.  B.  R.  565,  179  Fed.  726.       726;  In  re  Woodend  (D.  C,  N.  Y.),  12  Am. 

2.  In  re  Northampton  Portland  Cement  Co.      B.  R.  768,  133  Fed.  593. 
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Compromise. 


[§  27. 


b.  Practice. —  Here  also  the  proceeding  is  initiated  by  a  petition,  which 
may  be  made  by  the  trustee,  the  bankrupt,  or  a  creditor.'  It  should  be  filed 
with  the  referee,  if  the  case  has  been  referred.  The  subject-matter  of  the 
controversy  and  the  reasons  why  there  should  be  a  compromise  must  be  clearly 
and  distinctly  set  fo^th^*     The  referee,  on  the  filing  of  such  a  petition,  sets 

.  a  day  and  place  for  the  hearing  and  gives  notice  to  all  creditors  arid  persons 
interested,  in  the  usual  way.®  The  notice  should  also  contain  a  direction  to 
show  cause  why  the  proposed  compromise  should  not  be  allowed.      The  hearing 

•  is  before  the  referee,  not  the  judge,  and  conforms  to  like  hearings  on  similar 
notice  or  order.  '      ' "'- - 

c.  Approval  of  court. —  The  compromise  must  be  "  with  the  approval  of  the 
court,"  which  means  that  even  the  action  of  the  creditors  on  the  proposition 
is  not  final.®  The  court  will  ordinarily  approve  a  compromise  which  results 
in  an  increase  of  the  assets  of  the  estate  and  will  prove  beneficial  to  the 
creditors,  but  it  will  not  sanction  such  compromise  if  coupled  with  an  agree- 
ment not  to  furnish  evidence  in  a  criminal  prosecution  against  the  bankrupt^ 
or  in  any  way  to  stifie  such  prosecution.''^  A  minority  of  the  creditors  will  not 
be  permitted  to  prevent  a  compromise  of  an  action  against  the  estate,  where  it 
appears  that  the  defense  would  probably  be  unsuccessful,  delay  the  settlement 
of  the  estate  and  add  materially  to  the  cost  of  administration,  imless  such 
creditors  indemnify  the  estate.®  The  referee  may  disapprove  the  action  of 
creditors.  His  decision  may  be  reviewed  by  the  district  judge,  on  proper 
and  timely  application.*      Compromises  are  often   agreed  to  informally  at 


3.  General  Order  XXVIII. 

4.  Compare  General  Order  XXXIII. 

5.  Though  the  general  order,  seems  to  leave 
the  kind  and  duration  of  the  notice  to  the 
referee,  it  should  be  by  publication  and  mail- 
ing and  a  ten  days'  notice.  See  Bankr.  Act, 
§-58-a(7)-b-c. 

6.  Note  the  reasons  for  this  in  In  re  Hey- 
man  (D.  C,  N.  Y.),  5  Am.  B.  E.  808,  104 
Fed.  677;  In  re  Kranioh  (D.  C,  Pa.),  23 
Am.  B.  E.  550,  553,  174  Fed.  908,  citing 
Collier  on  Bankruptcy  (4th  ed.),  p.  275. 

Approval  by  the  court;  compromse  pro- 
posed by  debtor. —  In  the  case  of  In  re  Hey- 
man  (D.  C,  N.  Y.),  5  Am.  B.  K.  808, 
104  Fed.  677,  Brown,  District 'judge,  said: 
"  I  am-  of  the  opinion  that  section  27,  and 
section  58(7)  and  section  56-a,  so  far  as 
the  latter  affect  settlements  of  claims  or  con- 
troversies between  the  trustees  and  others, 
are  to  be  construed  together;  that  any  com- 
promise proposed  by  the  trustees  under  sec- 
tion 27  should  be  submitted  to  the  creditors 
in  accordance  with  section  58(7),  and  that 
the  action  of  the  creditors  thereon  imder 
section  56  is  not  absolutely  conclusive,  but 
may  for  good  cause  be  disallowed  by  the  court 
under  seotion  27;  and  that  a  compromise  in 
like  manner  proposed  to  creditors  by  the 
debtor  is  equally  subject  to  the  judgment 
of  the  court  under  section  27.  There  is  no 
specific  provision  as  to  what  shall  be  the 
consequence  of  the  mere  approval  by  the 
creditors  at  a  creditors'  meeting  of  a  pro- 
posed compromise  submitted  to  it  by  the 
debtor.  The  ease,  as  it  seems  to  me,  must 
necessarily  come  ultimately  under  section  27, 


from  the  fact  that  no  compromise  with  the 
debtor,  and  no  release  to  him  can  possibly 
be  effected  except  through  the  trustee.  Not- 
withstanding any  previous  vote  by  creditors, 
the  compromise  must  still  be  carried  out  and 
executed  by  the  trustee.  It  becomes,  there- 
fore, a  compromise  by  and  through  the  trus- 
tee, and  hence  falls  under  section  27,  and 
must  therefore  have  the  *  approval  of  the 
court.' "        ' 

7.  In  re  Rosenblatt   (D.  C,  Pa.),  18  Am. 
B.  E.  663,  153  Fed.  335. 

8.  In  re  Kearney  Bros.   (D.  C,  N.  Y.),  25 
Am.  B.  E_.  757,  184  Fed.  ISO. 

As  to  indemnity  against  expenses  of  suit 
by  or  against  estate,  by  creditors  opposing  , 
cdrojpromise,  see  In  re  Meadows,  Williams  & 
Co.  (D.  €.,  N.  Y.),  25  Am.  B.  E.  100    181 
Fed.  911. 

9.  See  General  Order  XXVII. 
Compromise  of  claims  by  trustee;  approval 

by  court. —  Where  it  appeared  that  the 
schedules  of  a  bankrupt  included  among  the 
assets  a  steam  shovel  valued  at  $2,500,  that 
upon  the  sale  of  the  assets,  at  which  $1,500 
had  been  offered  for  the  shovel,  the  receiver 
withdrew  it  claiming  title  in  his  own  right, 
and  subsequently  sold  it  for  $1,200,  and  that 
there  was  doubt  as  to  the  validity  of  his 
title,  the  court  should,  under  this  section, 
withhold  approval  of  an  order  of  the  referee 
permitting  the  trustee  to  accept  an  offer  of 
the  receiver  for  $500  in  settlement  of  all 
claims  of  the  bankrupt  estate  "upon  or  by 
reason  of  a  certain  steam  shovel."  Matter 
of  Stier  March  Contracting  Co  (Tt  r  V,  \ 
38  Am.  B.  E.  74.  '  '     *'' 


§  27.]  Approval  of  Couet.  615 

meetings  of  creditors  wHere  more  than  a  majority  in  number  and  amount  are 
present.  This  .practice  is,  however,  unsafe,  as  the  section  is  construed 
strictly.^'*  The  reported  cases  are  few  and,  other  than  those  previously  referred 
to,  are  set  out  in  the  foot-note.^' 

10.  Compare  In  re  Dibhlee,  Fed.  Cas.  Ins.  Co.,  Fed.  Cas.  4,796;  In  re  Furbish, 
3,885;  Duff  V.  Hopkins,  33  Fed.  599.            "  Fed.  Cas.  5,159;   In  re  Hoole,  3  Fed.  496; 

11.  In  re  Phelps  (Bef.,  N".  Y.),  3  Am.  B.  In  re  Lind'erman  (D.  C,  Pa.),  22  Am.  B.  R. 
E.  396;  Blight  v.  Ashley,  Fed.  Cas.  1,541;  131,  166  Fed.  593.  See  also  Am.  B.  E.  Dig., 
In  re  Franklin  Fund,  etc..  Fed.  Cas.  5,058;  §  575. 

In  re  Eowe,  Fed.  Cas.  12,092;  In  re  Firemen's 


SECTION    TWENTY-EIGHT. 


DESIGNATION  OF  NEWSPAPERS. 

§  28.  Designation  of  Newspapers. —  a.  Courts  of  bankruptcy  shall  by 
order  designate  a  newspaper  published  within  their  respective  terri- 
torial districts,  and  in  the  county  in  which  the  bankrupt  resides  or  the 
major  part  of  his  property  is  situated,  in  which  notices  required  to  be 
published  by  this  act  and  orders  which  the  court  may  direct  to  be 
,  published  shall  be  inserted.  Any  court  may  in  a  particular  case,  for 
the  convenience  of  parties  in  interest,  designate  some  additional 
newspaper  in  which  notices  and  orders  in  such  case  shall  be  published. 


Analogous  provisions:     In  U;  S.:     Act  of  1867,  §   11,  as  amended,  R.  S.,  §  5019;   Act  of 
1841,  §  7. 
In  Eng.:     None. 
Cross-references:    To  the  law:    Publication  of  notices  to  creditors,  §  58-b. 


SYNOPSIS  OF  SECTION. 
DESSlGNATIOJf   OF  NEWSPAPERS. 


I.  Newspapers,  616 

a.  Comparative  legislation,  616 

b.  Result  of  section,  616 


I.  NEWSPAPERS. 

a.  Comparative  legfislation.—  All  bankruptcy  notices  in  England  are  officially 
gazetted  by  the  Board  of  Trade,  and  published,  if  in  London,  in  the  London 
"  Gazette ;"  if  elsewhere,  in  a  local  paper.^  Under  our  law  of  186*7,  the 
marshal  attended  to  the  publication,  the  paper  being  fixed  by  the  judge  before 
the  amendment  of  1874,  and  the  papers,  one  or  more,  being  designated  by  the 
marshal  thereafter.^  The  present  provision  is,  therefore,  new.  It  makes  for 
uniformity. 

b.  Result  of  section. —  The  result  of  this  section  has  been  a  standing  order 
in  each  district,  specifying  the  newspaper  in  each  county  in  which  bankruptcy 

1.  Eng.  Act  of  Bankruptcy,  1883,  §§  13,  20,  8.  Act  of  1867,  §  11,  K.  S.,  §  5019 

etc.,  General  Rules  280,  281,  etc. 

[616] 
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notices  are  required  to  be  published.  This  general  designation  is  in  practice 
made  by  the  judge.  A  referee,  being  also  a  court  of  bankruptcy  in  each  case 
referred  to  him,  can  designate  the  paper  in  which  the  notice  in  that  case  shall 
be  published,  provided  the  judge  shall  not  already  have  designated  one  for 
that  county.  It  sometimes  'bgconies  wise  to  desigii'atie  an  additional  newspaper 
in  a  particular  ease,  as  where  partnership  bankrupts  reside  in  different  dis- 
tricts. The  judge  or  the  referee  is  empowered  so  to  do  by  the  statute.  The 
only  notice  which  must  be  published  is  that  of  the  first  meeting.*  After  that, 
there  is  no  publication,  unless  "  the  court  shall  direct." 

3.  See  Bankr.  Act,  §  58-b.  For  effect  of  publication  under  law  of  1898,  see  under 
failure  to  publish,  under  the  old  law,  see  §  58,  post,  and  compare  Smith  v.  Brinker- 
In  re  Hall,  Fed.  Cas.  5,922.     For  effect  of      hoff,  6  N.  Y.  305. 


SECTION    TWENTY-NINE. 


OFFENSES 

§  29.  Offenses. —  a  A  person  shall  be  punished,  by  imprisonment  for 
a  period  not  to  exceed  five  years,  upon  conviction  of  the  offense  of 
having  knowingly  and  fraudulently  appropriated  to  his  own  use, 
embezzled,  spent,  or  unlawrfuUy  transferred  any  property  or  secreted 
or  destroyed  any  document  belonging  to  a  bankrupt  estate  which  came 
into  his  charge  as  trustee. 

h  A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to 
exceed  two  years,  upon  conviction  of  the  offense  of  having  knowingly 
and  fraudulently  (1)  concealed  while  a  bankrupt,  or  after  his  dis- 
charge, from  his  trustee  any  of  the  property  belonging  to  his  estate  in 
bankruptcy;  or  (2)  made  a  false  oath  or  account  in,  or  in  relation  to, 
any  proceeding  in  bankruptcy;  (3)  presented  under  o^th  any  false 
claim  for  proof  against  the  estate  of  a  bankrupt,  or  used  any  such 
claim  in  composition  personally  or  by  agent,  proxy,  or  attorney,  or  as 
agent,  proxy,  or  attorney;  or  (4)  received  any  material  amount  of 
property  from  a  bankrupt  after  the  filing  of  the  petition,  with  intent 
to'  defeat  this  act;  or  (5)  extorted  or  attempted  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for  acting  or  forbearing 
to  act  in  bankruptcy  proceedings. 

G  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred 
dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become 
vacant,  upon  conviction  of  the  offense  of  having  kno^^-ingly  (1)  acted 
as  a  referee  in  a  case  i^  which  he  is  directly  or  indirectly  interested; 
or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property 
of  the  estate  in  bankruptcy  of  which  he  is  referee;  or  (3)  refused, 
while  a  referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the 
inspection  of  the  accounts  relating  to  the  affairs  of,  and  the  papers 
and  records  of  estates  in  his  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising  under 
this  act  unless  the  indictment  is  found  or  the  information  is  filed  in 
court  within  one  year  after  the  commission  of  the  offense.  ~ 
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Analogous  provisions:     In  U.  S.:     As  to  offenses  by  the  bankrupt,  Act  of  1867,  §  44,  R.  S.i 
§  5132;  As  to  offenses  by  officers  or  others,  Act  of  1867,  §§  45,  46,  K.  S.,  §  5012. 
In  Eng.:    Debtors  Act  of  1869,  Part  II. 
Cross-References:     To  the  law:     "Conceal,"  term  defined,  §  1(22). 

Jurisdiction  to  arraign,  try  and  punish  bankrupts  and  others  for  violations  of 

act,  §2(4). 
Duties  of  bankrupt  specified,   §   7. 

Discharge  barred  by  commission  of  offense  punishable  under  this  section,  §  14-b. 
Jurisdiction  to  try  offenses,  §   23'-o.  * 

Duties  of  referees  prescribed,  §  39. 
Duties  of  trustees  prescribed,  §  47. 


SYNOPSIS  OF  SECTION. 

OVFETiSES. 

I.  Bankruptcy  Crimes  in  General,  620. 

a.  Com/parative  legislation,  620. 

b.  How  section  is  construed;  application,  620. 

c.  Offenses  knowingly  and  Jraudulently  committed,  621. 

d.  Jurisdiction,  621. 

e.  Indictment  or  injormation,  621. 

(1)  In  general,  621. 

(2)  False,  oath;  indictment,  622. 

(3)  Concealment  of  property;  indictment,  622. 

(4)  Conspiracy  to  conceal  property;  indictment,  623. 

f .  Practice  in  general,  625. 

n.  Offenses  by  a  Trustee  and  Punishment,  625. 

a.  What  constitute  the  offences,  625. 

b.  Punishment,  625. 

in.  Offenses  by  Other  Officers  and  Punishment,  625. 

a.  By  a  bankrupt,  625. 

b.  Concealment  of  property,  625. 

(1)  In  general,  625. 

(2)  Continuing  concealment,  626. 

(3)  What  constitutes  offense,  626. 

(4)  Concealment  from  trustee,  627. 

(5)  Concealment  by  corporation,  627. 

(6)  Concealment  by  third  party  in  aid  of  bankrupt,  628. 

(7)  Omission  to  schedule  property,  628. 

(8)  Evidence  of  concealment,  628. 

c.  False  oath,  629. 

(1)  In  general,  629. 

(2)  What  constitutes  false  oath,  629. 

(3)  Administration  op  oath,  630. 

(4)  Evidence  of  false  oath,  630. 

d.  Punishment,  631. 
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in.  Offenses  by  Other  Officers  and  Punishment — Continued, 
e.  Offenses  by  others,  631. 

(1)  In  geneeaii,  631. 

(2)  Pbesenting  a  false  claim,  631. 

(3)  Receiving  property  with  intent  to  defeat  the  act,  631. 

(4)  Extorting  money,  632. 

(5)  Conspiracy,  632. 

(6)  Punishment,  633. 

IV.  Offenses  by  a  Referee  and  Punishment,  633. 
■  a.  In  general,  633. 
b.  Punishment,  633. 
V.  No  Prosecution  After  One  Year,  633. 


I.  BANKRUPTCY  CRIMES  IN  GENERAL.^ 

a.  Comparative  legislation. —  An  enumeration  of  offenses  is  properly  no  part 
of  a  bankruptcy  law.  The  debtors  act  of  1869  in  England  gives  a  long  cata- 
logue of  acts  or  omissions  on  the  part  of  the  bankrupt  which  constitute  crimes 
punishable  by  imprisonment  at  hard  labor  for  from  one  to  two  years.^  Officers 
and  other  persons,  indeed,  even  the  bankrupt,  may  also  be  punished  for  other 
offenses,  such  as  malfeasance  in  office  or  false  swearing,  under  general  statutes 
or  the  common  law.  This  seems  to  have  been  the  rule  in  this  country  prior 
to  the  act  of  1867.  That  statute  ^  made  many  wrongful  acts  on  the  part  of 
the  bankrupt  —  some  covered  and  some  not  by  the  present  law  — misdemeanors 
punishable  by  not  to  exceed  three  years'  imprisonment ;  while  any  officer  who 
intentionally  took  excessive  fees*  was  liable  to  a  like  iinprisonment,  as  well 
as  a  fine  and  the  forfeiture  of  his  office.  But  offenses  against  the  law  by 
others  were  not  made  crimes  or  misdemeanors  by  the  statute.  The  present 
section  differs  greatly  from  those  in  the  former  law,  and  the  older  cases  are 
comparatively  of  little  value.    , 

b.  How  section  is  construed;  application. —  Being  highly  penal  in  its  effect, 
the*  section  must  be  strictly  construed.^  This  is  a  familiar  rule  of  statutory 
interpretation  and  is  specially  applicable  to  a  provision  like  this  where  new 
offenses  are  created  and  denounced.®  This  section  does  not  make  criminal 
an  act  of  the  bankrupt  committed  before  the  bankruptcy  f  although  the  offense 

1.  See  also  Am.  B.  E.  Big.',  §§  1179-1201.  7.  Acts  prior  to  bankruptcy.— In  the  case 

2.  See  Baldwin  on  Bankruptcy   (Sth  ed'.),  of  In  re  Steed  (D.  C,  N.  Car.),  6  Am.  B.  R. 
p.  490  et  seq.  73,  107  Fed.  682;  United  States  v.  Cohn  (D. 

3.  Act  of  1867,  §  44,  E.  S.,  §  5132.  C,  N".  Y.),  15  Am.  B.  E.  357,  142  Fed.  983, 

4.  Act  of  1867,  §  45,  E.  S.,  §  5012.  the  court  said:    "  This  provision  of  the  bank- 
8.  Construction  of  section. —  Field  v.  U.  S.       rupt  act  does  not  make  any  act  of  the  bank- 

(C.  C.  A.,  Sth  Cir.),  14  Am.  B.  E.  507,  137  rupt  before  the  bankruptcy  criminal.    But  if 
Fed.  6,  holding  that  where  a  statute  is  plain  a  bankrupt,  before  the  bankruptcy,  has  con- 
and  unambiguous,  the  courts  may  not  law-  cealed  his  property,  and,  after  his  trustee  la 
fully  extend  it  by  interpretation  to  a  class  appointed,  continues  to  conceal  it  from'  the 
of  persons  who  are  excluded  from  its  epect  trustee,  he  is  criminally  liable  under  this  see- 
by  its  terms  for  the  reason  that  their  acts  tion,  and,  if  indicted  for  such  crime,  evidence 
miay  be  more  mischievous  than  those  of  the  of  his  acta  of  concealment  before  the  bank- 
class  whose  deeds  it  denounces.  ruptcy,  as  well  as  those  subsequent  thereto, 
6.  U.  e.  V.  Lake  (D.  C.,  Ark.),  12  Am.  B.  would  undoubtedly  be  admissible  as  a  ©art 
E.  270,  129  Fed.  499.    See  also  U.  S,  v.  Wilt-  of  the  res  gestce." 
berger,  5  Wheat.  96,  5  L.  Ed.  37;   U.  S.  v. 
Clayton,   Fed.   Caa.   No.    14,814;    In  re  Mc- 
Donough,  49  Fed.  360. 
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may  be  contmued  after  bankruptcy  and  thus  the  bankrupt  become  amenable 
to  its  provisions.^ 

c.  Offenses  knowingly  and  fraudulently  committed. —  The  oifenses,  punishable 
by  imprisonment  pursuant  to  this  section,  all  involve  the  element  of  conscious 
fraud,  namely,  knowingly  and  fraudulently  transferring  or  embezzling  prop- 
erty, or  concealing  it  from  the  trustee,  and  committing  perjury  by  taking  a 
false  oath  during  the  proceeding.' 

d.  Jurisdiction. —  The  district  court  sitting  in  bankruptcy  has  jurisdiction 
to  arraign,  try,  and  punish  any -person  who  has  committed  any  of  the  offenses 
enumerated  in  this  section. ^'*  So  had  the  circuit  court.^^  So,  it  seems,  have 
the  State  courts,  under  State  laws  making  the  same  acts  crimes. ^^  Likewise, 
the  Federal  courts  in  the  exercise  of  their  customary  criminal  jurisdiction, 
have  power  to  try  and  punish  for  crimes  committed  in  bankruptcy  proceedings, 
other  than  those  enumerated  in  the  law.^* 

e.  Indictment  or  information. —  (1)  In  general." —  The  use  of  word 
"  information "  in  §  29-d  seems  to  indicate  that  a  prosecution  under  this 
section  can  be  by  information.'^  Since  In  re  Wilson,'®  and  Mackin  v.  U-  S.," 
however,  it  may  be  doubted  whether  any  offense  referred  to  in  subsections  a 
and  b  —  each  one  being  a  crime,  rather  than  a  misdemeanor — can  be  pro- 
ceeded on  save  by  indictment.  The  deibtor  being  technically  a  bankrupt'^ 
from  the  time  even  an  involuntary  petition  is  filed,  an  indictment  will  lie 
before  an  adjudication.'^  Where  the  indictment  has  been  drawn  under  U.  S. 
R-  S.,  §  5392,  relating  to  false  statements,  and  a  conviction  had,  the  judgnient 
will  be  reversed  and  the  cause  remanded  to  the  trial  court  with  instructions 
to  enter  a  new  judgment  imposing  such  punishment  as  §  29  permits.^**  All 
matters  necessary  to  constitute  the  offense  must  be  clearly  pleaded.^'  It'  is 
not  sufficient  to  set  forth  the  offense  in  the  words  of  the  statute,  unless  these 
words  are  sufficient  to  include  all  the  elements  of  the  offense,  without  uncer- 
tainty and  ambiguity.^^      Objections  as  to  the  sufficiency  of  the  indictment, 

8.  As  in  the  case  of  a  continuing  conceal-  erroneous,  did  not  involve  an  entire  failure 
merit,  see  U.  S.  v.  Cohn  (D.  C.,  N.  Y,),  15  of  prosecution,  and  the  judgment  of  convic- 
Am.  B.  E.  357,  142  Fed.  983 ;  U.  S.  v.  Gold-  tion  might  be  reversed  and  the  cause  re- 
stein  (D.  C,  Va.),  12  Am.  B.  R.  755,  132  manded  to  the  trial  court  with  instructions 
Fed    789.       '  to  enter  a  new  judgment  imposing  such  im- 

9.  Matter  of  Lenweaver  (D.  C,  N.  Y.),  priaonment  as  §29  of  the  bankruptcy  act 
36  Am.  B.  R.  73,  226  'Fed.  987;   Matter  of  permits. 

Agnew  and  Sherman  (I>.  C,  N.  Y.),  35  Am.  The  indictment  itself  controls. —  It  is  im- 

B.  R.  709,  225  Fed.-  650;  In  re  Gilpin  (D.  C,  material  what  statute  the  district  attorney 

Pa.)i  20  Am.  B.  R.  374,  160  Fed.   171.  had  in  mind. when  he  drew  the  indictment, 

io'.  See  Bankr.  Act,  §  2(4).    See  also  Am'.  if  the  charges  made  are  embraced  by  some 

B.  r'.  Dig.  §  117S.  statute  in  force.     The  indictment  itself  must 

11.  SeeBankr.  Act,  §  23-c.    Circuit  courts  be  looked  to,  and  if  it  properly  charges  an 

were"  abolished  by  the  Judicial  Code.  offense  under  the  laws  of  the  United  States, 

13.  State  V.  Thompson,  58  N.  H.  270 ;  Com-  that  is  sufficient  to  sustain  it,  although  the 

monwealth  v.  Walker,  108  Mass.  309.  representative  of  the  United  States  may  have 

13.  U.  S.  V.  Nihols,  Fed.  Cas.  15,880.  supposed  that  the  offense  charged  was  cov- 
Oontra  ■  Anon.,  Fed.  Cas.  475.  ered  by  a  different  statute.    Williams  v.  U. 

14.  See -also  Am.  B.  R.  Dig.  §  1188.  S.,  168  U.  S.  389. 

15.  U.  S.  V.  Block,  Fed.  Cas.  14,609.  21.  U.    S.   v.    Prescott,   Fed.    Cas.    16,084. 

16.  114  U.  S.  422.  Thus,   an   indictment   charging   perjury   for 

17.  117  U.  S.  348.  omitting  assets  from'  schedules  is  defective 

18.  Bankr.  Act,  §   1(4).  unless   it   charges   directly   that   there   was 

19.  U.  S.  V.  Myers,  Fed.  Cas.   15,848.       .  other  property.    Bartlett  v.  U.  S.   (C.-C.  A., 

20.  Wechsler  v.  United  States    (C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  678,  106  Fed.  884. 
2d  Cir.),    19   Am.   B.   R.    1,    158    Fed.   579^  22.  McNiel  v.  U.  S.   (C.  C.  A.,  5th  Cir.), 
revg.  16  Am.  B.  R.  1,  holding  that  the  impost-  18  Am.  B.  R.  19,  150  Fed.  82,  citing  U.  S. 
tion   of    a    sentence   under    §    5392,   though  v.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135;  U.  S. 
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taken  after  the  verdict  by  motion  in  arrest,  must  relate  to  matters  of  substance ; 
formal  or  artificial  insufficiencies  are  waived.^  Useful  precedents  will  be 
found  in  cases  cited  in  the  foot-note.^  Oases  construing  those  subsections  of 
the  law  of  1867  which  made  the  obtaining  of  property  on  credit  on  false 
representation  an  offense,  are  no  longer  in  point.  Such  offenses  can,  however, 
still  be  punished  by  a  proper  proceeding  under  the  State  laws. 

(2)  False  oath;  indictment. —  The  indictment  need  not  allege  that  the 
oath  was  corruptly  false,^®  but  it  should  charge  that  the  alleged  false  oath  was 
wilfully  false.^®  An  allegation  in  indictments  for  perjury  that  the  defendant's 
■testimony  was  false  and  that  they  believed  it  to  be  false  is  suificient  without 
alleging  the  actual  facts.*''  An  indictment,  charging  that  defenda:nts  con- 
spired to  give  false  oaths  in  a  bankruptcy  proceeding,  should  state  what  false 
oaths  were  to  be  given,  or  the  subject  thereof  with  such- reasonable  particularity 
that  the  defendants  may  be  apprised  of  the  nature  of  the  charge  against  them.^ 
If  the  alleged  false  oath  pertains  to  a  statement  of  assets  in  the  bankrupt's 
schedule,  the  indictment  must  allege  in  what  respects  the  statement  was 
deficient,  by  stating  that  property  was  omitted,  and  describing  such  property.^® 

(3)  ObNCEALMENT  OP  PROPEBTT ;  INDICTMENT. —  The  statutc  referring  to 
the  offense  of  a  person  having  "knowingly  and  fraudulently  concealed,  wbile 
a  bankrupt  or  after  his  discharge,  from  his  trustee  any  property  belonging 
to  hia  estate  in  bankruptcy,"  sets  forth  all  the  elements  of  the  offense,  and  an 
indictment  which  uses  the  words  "  unlawfully,  knowingly  and  fraudulently  " 
to  characterize  the  word  "  conceal  "  is  good,  and  plainly  excludes  unintentional 
acts.      The  indictment  need  not  charge  that  the  alleged  bankrupt,  at  the  time 


V.  Hess,  124  U.  S.  483,  31  L.  Ed.  516;  Evans 
V.  U.  S.,  153  U.  S.  584,  38  L.  Ed.  830; 
Keck  V.  U.  S.,  172  V.  S.  434,  43  L.  Ed.  505; 
Meyer  v.  U.  S.  (C.  C.  A.,  5th  Cir.),  33  Am. 
B.  E.  877,  220  Fed.  822.    , 

23.  Ulmer  v.  United  States  (C.  C.  A.,  6th 
Cir.),  34  Am.  B.  R.  143;  219  Fed.  641. 

&4.  U.  S.  V.  Chapman,  Fed.  Cas.  14,784; 
U  S.  V.  Crane,  Fed.  Cas.  14,887;  U.  S.  v. 
Latorre,  Fed.  Cas.  15,567;  U.  S.  v.  Jackson, 
2  Fed.  502;  U.  S.  v.  Lake,  12  Am.  B.  R. 
270,  129  Fed.  499  ( sustaining  allegation  as  to 
false  oath  to  schedules  by  an  officer  of  a 
corporation)  ;  Jacobs  v.  United  States  (C.  C. 
A.,  Ist  Cir.),  20  Am.  B.  R.  550,  161  Fed.  694. 
See  also  Am.  B.  R.  Dig.  §§  1187-1191. 

25.  United  States  v.  Hearing,  26  Fed.  744; 
KovaloflFv.  United  States  (C.  C.  A.,  7th  Cir.) , 
28  Am.  B.  R.  767,  202  Fed.  475.  See  also 
Am.  B.  R.  'Dig.  §  1190. 

2G.  United  States  v.  Lake  (D.  C,  Ark.), 
12  Am.  B.  R.  271,  129  Fed.  499. 

27.  United  States  v.  Freed  (C.  C,  S.  Dak.), 
25  Am:  B.  E.  89,  179  Fed.  236,  holding  that 
there  is  no  necessity  that  the  record  negative 
the  exceptions  of  the  statute,  alleging  that 
the  indicted  corporation  was  in  fact  engaged 
principally  in  one  of  the  occupatio-is  men- 
tioned in  §  4-b  of  the  bankruptcy  act. 

Allegation  of  falsity  of  statements. — An 
indictment  virhich  charges  in  substance  that 
the  defendant  committed  perjury  when  he 
swore,  upon  examination  before  the  referee, 
that  his  books  of  account  were  burned  on  a 
certain   date,   that   instead   of   having   been 


burned  on  that  date,  they  were  in  existence 
and  in  his  possession  up  to  the  date  of  the 
examination,  and  that  he  knew  he  was  mak- 
ing false  oath  when  he  swore  that  they  were 
burned,  sufficiently  charges  that  the  state- 
ments made  by  the  defendant  were  false. 
Kovoloff  V.  United  States  (C.  C.  A.,  7th  Cir.), 
28  Am.  B.  R.  767,  202  Fed.  475. 

Allegation  of  belief  as  to  falsity  of  state- 
ment.— An  indictment  charging  a  bankrupt 
wiuh  perjury  upon  his  examination  in  testify- 
ing as  to  the  giving  of  a  check  in  payment 
of  a  debt,  which  recites  the  testimony  of  the 
defendant,  that  he  was  indebted  to  the  payee 
in  the  amount  named,  that  he  paid  him  such 
sum  and  that  such  payment  was  a  liquida- 
tion of  the  indebtedness,  and  then  continues, 
"  all  of  which  statement  the  said  (bankrupt) 
d= '  not  believe  to  be  true,"  sufficiently  alleges 
nonbelief  as  to  the  veracity  of  the  statements. 
Daniels  v.  United  States  (C.  C.  A.,  6th  Cir.), 
27  Am.  B.  R.  790,  196  Fed.  459. 

28.  United  States  v.  Waldman  (C.  C,  N. 
Y.),  26  Am.  B.  R.  677. 

29.  Bartlett  v.  U.  S.  (C.  -C.  A.,  9th  Cir.), 
5  Am..  B.  R.  678,  106  Fed.  884. 

Sufficiency  of  description. — An  indictment 
against  the  president  of  a  bankrupt  corpora- 
tion for  making  a  false  oath  to  its  schedules, 
may  describe  the  assets  charged  to  have  been 
fraudulently  and  knowingly  omitted  from 
such  schedules  as  "  one  .  hundred  and  fifty 
thousand  dollars  in  lawful  money  of  the 
United  States."  U.  S.  v.  Lake  (D.  C.,  Ark  » 
12  Am.  B.  E.  270,  129  Fed.  499.  '' 
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of  tke  alleged  concealment  of  his  property,  knew  ttat  a  trustee  had  heen 
appointed  or  the  name  of  the  trustee.  The  mode  of  the  concealment  is  also 
entirely  immaterial  and  need  not  be  set  forth  in  the  indictment,  and  no 
allegation  of  ownership  is  made  essential  by  the  statute,  save  that  the  property 
was  property  "  belonging  to  his  estate  in  bankruptcy."  ^  It  is  sufficient  to 
charge  that  the  bankrupt  has  "  knowingly  and  fraudulently  concealed  and 
secreted  "  property.*^  In  indicting  a  bankrupt  corporation  for  fraudulently 
concealing  assets,  there  is  no  necessity,  in  order  to  show  the  jurisdiction  of 
the  bankruptcy  court,  to  adjudicate,  that  the  record  shoiild  negative  the 
exceptions  of  the  statute,  alleging  that  the  corporation  was  in  fact  engaged 
principally  in  one  of  the  occupations  mentioned  in  §  46.^^  An  indictment, 
charging  that  defendant  unlawfully,  knowingly,  wilfully  and  fraudulently 
concealed  from  his  trustee  certain  property,  carries  with  it  a  sufficient  aver- 
ment that  defendant  knew  that  said  property  belonged  to  his  estate  in  bank- 
ruptcy.^* A  general  allegation  that  the  property  alleged  to  have  been  con- 
cealed consisted  of  goods,  wares,  and  merchandise,  the  character,  kind,  and 
particular  description  of  which  is  to  the  grand  jury  unknown,  is  permissible 
from  necessity  only,  when  the  grand  jury  does  not  have  and  cannot  obtain  a 
knowledge  of  the  facts.** 

(i)  CoNSPiEACT  to  conceai,  peopeety  ;  INDICTMENT.*®— r-  An  indictment, 
under  §  5440'  of  the  U.  S.  E.  S.,  of  a  conspiracy  to  violate  §  29-b,  which 
charges  defendants  with  conspiring  that  a  bankrupt  corporation  shall  conceal 
its  assets,  is  not  insufficient,  because  it  appears  that  the  defendants  were  not 
bankrupts.*®     If  the  act  of  conspiracy  w^s  committed  prior  to  bankruptcy  it 


30.  United  States  v.  Comstodk  (Cir.  Ct., 
Mass.),  20  Am.  B.  E.  520,  162  JTed.  416; 
United  States  v.  Rhodes  (D.  C-,  Ala.),  32 
Am.  B.  E.  523,  212  Fed.  513.  See  also  Am. 
B.  R.  Dig.  §  1189. 

Unnecessary  allegations. — An  indictment 
which  commences  and  concludes  with  aver- 
ment substantially  in  the  language  of  the 
statute  to  the  effect  that  the  bankrupt  con- 
cealed money  from  the  trustee,  is  not  subject 
to  a  demurrer  because  it  contains  an  aver- 
ment that  the  defendant  "then  and  there 
knowingly,  wilfully  and  fraudulently,  and 
while  he  was  a  bankrupt  as  aforesaid,  con- 
cealed the  aforesaid  sum  of  money  from  his 
said  receiver  which  said  sum  of  money  be- 
longed then  and  there  to  the  bankruptcy 
estate  of  the  said  Morris  M.  Meyer."  As  the 
indictment  averred  every  fact  necessary  to 
be  proved  to  constitute  the  offense  denounced 
by  the  statute,  its  sufficiency  was  not  im- 
paired by  the  unnecessary  averment  as  to 
a  concealment  from  the  receiver.  Such  an 
indictment  need  not  allege  a  demand  on  the 
defendant  by  the  trustee  for  the  property 
claimed  to  have  beeH  concealed.  Meyer  v. 
United  States  (C.  C.  A.,  5th  Cir.),  33  Am. 
B.  E.  877,  220  Fed.  822. 

31.  United  States  v.  Phillips  (D.  C,  N. 
Y.),  27  Am.  B.  R.  625,  196  Fed.  574. 

32.  U.  S.  V.  Freed  (CO.,  N.  Y.),  25  Am. 
B.  E.  89,  179  Fed.  236. 

33.  McNiel  v.  United  States  (C.  C.  A.,  5th 
Cir.),  18  Am.  B?  R.  18,  150  Fed.  82. 


34.  United  States  v.  Rhodes  (D.  C,  Ala.), 
32  Am.  B.  E.  523,  212.  Fed.  513. 

35.  See  also,  under  thi^  section,  sub-title 
"Conspiracy,"  post,  p.  632  and  Am.  B.  R. 
Mg.  §  1191. 

36.  Cohen  v.  United  States  (C.  C.  A.,  2d 
Cir.),  19  Am.  B.  R.  8,  157  Fed.  651,  affg. 
15  Am.  B.  R.  357;  United  States  v.  Young 
&  Holland  Co.   (Cir.  Ct.,  E.  I.),  22: Am.  B> 

'  R.  484,  170  Fed.  110,  holding  that  an  indict- 
ment for  conspiracy  to  conceal  the  assets  of 
a  corporation  in  anticipation  is  not  demur- 
rable on  the  ground  that  there  was  no  exist- 
ing bankruptcy  when  the  conspiracy  origin- 
ated. 

Indictment  date  of  offense. —  Indictments 
charging  conspiracy  under  section  5440,  U.  S. 
R.  S.,  and  concealment  under  section  29-b  of 
the  bankruptcy  act,  as  of  June  9,  1909,  the 
date  when  a  demand  for  the  property  had 
been  made  by  the  trustee,  properly  charge 
the  offenses  as  of  that  date,  notwithstanding 
that  the  evidence  given  thereunder  shows  the 
offenses  to  have  been  committed  thirty  days 
before  filing  the  petition  in  bankruptcy,  for 
a  refusal  to  produce  the  property  upon  de- 
mand constitutes  a  continuance  of  the  offenses 
as  of  the  date  charged.  United  States  v. 
Stern  (D.  C,  Pa.),  26  Am.  B.  R.  110,  186 
Fed.  854,  affd.  28  Am.  B.  E.  101. 

Sufficiency  of  indictment  for  concealment 
of  assets. —  Counts  of  an  indictment,,  alleging 
that  the  bankrupt  had  a  large  number  of 
provable  claims  and  insufficient  assets  to  pay 
the  same,  and  that,  while  the  "  company " 
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must  be  alleged:  that  it  was  in  contemplation  of  such  bankruptcy,^''^  and  must 
allege  the  commission  of  an  overt  act  after  bankruptcy. ^^  An  indictment 
which  charges  that  deifendants,'  contemplating  bankruptcy  proceedings  against 
the  bankrupt,  a  corporation,  conspired  to  conceal  from  the  trustee, in  bank- 
ruptcy property  belonging  to,  the  estate  in  bankruptcy  of  the  said  corporation 
and  that  in  pursuance  of  such  conspiracy  they  removed  the  bankrupt's  entire 
stock  of  goods  from  its  place  of  business,  sold  the  same  and  concealed  the"  pro- 
ceeds from  the  receiver  and  trustee  in  bankruptcy,  but  contains  no  allegations 
that  any  of  the  defendants  were  officers  of  or  connected  in  any  way  with  the 
bankrupt,  does  not  state  a  crime,  it  being  no  criminal  offense  under  the  bank- 
ruptcy act  for  a  person  who  is  not  a  bankrupt  to  conceal  the  bankrupt's  prop- 
erty from  the  trustee.*^  An  indictment  under  this  section  for  conspiracy  to 
commit  the  criminal  offense  of  knowingly  and  fraudulently  concealing  prop- 
erty of  a  partnership  from  their  trustee  in  bankruptcy,  is  not  insufficient 
because  it  fails .  to  allege  that  a  trustee  was  actually  appointed,  where  the 
indictment  avers  that  the  conspirators  contemplated,  anticipated  and  planned 
that  an  involuntary,  petition  in  bankruptcy  should  be  filed  and  the  partners 
should  be  adjudicated,  bankrupts  and  a  trustee  should  thereafter  be  appointed 
for  their  estate.*"  Neither  is  it  necessary  to  allege  in  an  indictment  for  con- 
spiracy to  conceal  the  assets  of  a  corporation  to  allege  the  insolvency  of  the 
corporation  at  the  time  of  the  disposition  of  the  assets,  since  conspiracy,  by 
a  solvent  corporation  to  conceal  assets  in  contemplation  of  insolvency  would 
be  a  crime.*^  But  §  29-d  providing  that  "  a  person  shall  not  )3e  prosecuted  for 
any  offense  arising  under  this  act  unless  the  indictment  is  found  or  the  infor- 
mation filed  in  court  within  one  year  after  the  commission  of  the  offense,"  is 
inapplicable  to  an  indictment  under  §  5440  of  the  U.  S.  R.  S.  for  conspiracy 
to  commit  an  offense  arising  under  the  bankruptcy  act.*^  The  omission  of  the 
words  "knowingly  and  fraudulently"  or  any  equivalent  therefor,' from  an 
indictment  for  conspiracy  to  conceal  from  the  trustee  assets  of  a  bankrupt 
estate,  is  fatal  on  demurrer.*^ 

was  bankrupt,  the  defendant  (an  individual)  should  purchase  goods  and  that  A,  the  other 

did  conceal  from  the  trustee  in  bankruptcy  defendant,    should    conceal    them,    and    that 

the  proceeds  of  a  certain  sale  of  property  of  afterward  B  should  go  into  bankruptcy,  and 

th'e 'bankrupt,  but' does  not  allege  that  there  that  the  concealment  should  continue,  with 

was  any  concealment  by  the  bankrupt  or  any  the  intention  that  at  some  subsequent  time 

receipt  of  assets  after  the  filing  of  the  peti-  the    profit    by    the    concealment    should    he 

tion   or  any   act  by  officers   acting  for   the  divided  between  the  conspirators,  sufficiently 

corporation,  are  demurrable.     United  States  charges  an  offense  under  section  29-b(l)    of 

V.  Rosens'tein    (D.  C,  N.  Y.),  33  Am.  B.  E.  the  bankruptcy  act,  1898,  which  punishes  a 

730,  an   Fed.  738.  concealment  of  property  "  while  a  bankrupt." 

37.  An  indictment  for  conspiracy  to  con-  Alkon  v.  United  States  (C.  C.  A.,  1st  Cir.), 

ceal  assets  of  a  bankrupt  estate,  which  shows  22  Am.  B.  E.  489,  163  Fed.  810. 

that  the  conspiracy  was  entered  into  and  the  38.  United  States  v.  Grodson   ( D.  €.,  111. ) , 

assets   removed   and   concealed  prior   to   the  21  Am.  B.  E.  68,  164  Fed.  157. 

bankruptcy,  but  that  said  acts  were  done  in  39.  United  States  v.  Waldman    (C.  C.  A., 

contemplation  of  bankruptcy,  is  not  alleged,  N.  Y.),  26  Am.  B.  E.  677,  188  Fed.  524 

nor  the  commission  of  any  overt  act  after  the  40.  Radin  v.  United  States   ( C.  C.  A     2d 

bankruptcy,  no  offense  under  section  5440  of  Cir.),  25  Am.  B.  E.  640,  189'  Fed.  568  ' 

the  United  States  Revised  Statutes  is  charged,  41.  United  States  v.  Eosenstein  (D.  C.   N. 

even  though  a  further  conspiracy  to  continue  Y.),  33  Am.  B.  R.  730    2U  Fed    738      "' 

to  conceal  the  alleged  concealed  property  is  42.  United  States  v.'  Comstock    (Cir    Ct 

alleged.     United  States  v.   Grodson    (D.  C,  E.  I.),  20  Am.  B.  R.  526    162  Fed   416 

111.)     21  Am.  B.  E.  68,  164  Fed.   157.     An  43.  United  States,  v.   Comstock    (clr.  Ct., 

indictment  for  conspiracy,  the  substance  of  E.  I.),  20  Am.  B.  R.  525    162  Fed    416 

which  was  that  B,  one  of  the  defendants,  '         '                 "         ' 
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f .  Practice  in  genera}. —  There  being  no  rujes  or  forms  prescribed  for  the 
practice  under  this  section,  that  practice  should  conform  to  criminal  proceed- 
ings other  than  in  bankruptcy,  in  the  court  where  the  trial  is  had.** 

11.  OFFENSES  BY  A  TRUSTEE  AND  PUNISHMENT. 

a.  What  constitute  the  offenses. —  Subsection  a  is  new.  Its  purpose  is  plain, 
and  the  words  used  are  of  such  simple  yet  comprehensi'v'e  meaning  as  to  cover 
every  intentional  withholding  of  or  parting  with  the  property  of  the  estate, 
or  the  concealment  or  destruction  of  a  document,  by  a  trustee.  The  words 
"  transfer,"  *^  "  document,"  *®  and  "  trustee  "  "  have  enlarged  meanings  in  this 
law."  An  allegation  that  the  person  named  in  the  indictment  was  "  duly 
appointed  trustee,"  is  sufficient  ;**  although  it  is  better  practice  to  give  details 
as  to  his  appointment  and  qualification.  That  the  act  was  "knowingly  and 
fraudulently  "  done  must  be  distinctly  charged  and  clearly  prOven.  It  seems 
also  that  a  trustee  may  commit  the'offeilse  specified  in '§  29-b  (2).'*®  A  trustee 
connot  be  compelled  to  give  testimony  which  may  tend  to  show  that  he  has 
misappropriated  the  funds  of  the  bankrupt's  estate.^** 

b.  PuBiisliment. —  The  penalty  under  subsection  a  is  imprisonment  and  the 
only  limitation  is  that  the  time  shall  not  be  more  than  five  years. 

III.  OFFENSES  BY.  OTHER  THAN  OFFICERS  AND  PUNISHMENT. 

a.  By  a  bankrupt, —  This  subject  has  already  been  discussed  elsewhere.^^ 
Any  offense  which,  if  committed^ 'by  a^  bankrupt,  can  be  punished  under  this 
subsection  is  also  an  objection  to  his  discharge.  Under  the  rule  that  a  penal 
statute  must  be  strictly  construed,  the  word  "person"  as  used  in  clause  b  of 
this  section  has  been  held  not  to  include  an  officer  of  a  corporation  which  is 
declared  a  bankrupt,^^  but  the  better  rule  would  seem  to  be  that  the  officers 
of  a  corporation  may  be  indicted  for  the  crime  of  concealing  its  assets,  if  they 
participated  in  its  commission.^* 

b.  Concealment  of  property.^*— (1)  Inr  genbkax. — It  is  a  felony  to  conceal 
the  assets  of  a  bankrupt  from  his  trustee. ^^ 

The  somewhat  elastic  meaning  of  the  word  "  conceal "  should  be  borne  in 

44.  Trial;  disqualification  of  counsel. — ^The  52.  United  States  v.  Lake  (D.  C,  Ark.), 
fact,  that  the  attorney  for  the  petitioning  12  Am'.  B.  R.  270,  129  Fed.  499;  Field  v. 
creditors,  the  receiver  appointed  hy  the  court.  United  States  (C.  C.  A.,  8th  Cir. ),  14  Am. 
and  the  trustee  in  bankruptcy,  aided,  as  a  B.  E.  507,  137  Fed.  6. 

duly  a.ppointed  special  assistant  U.  S.  district  53.  Kauffman  v.  United  States  (C.  C.  A., 
attorney  in  the  prosejsution  of  an  indictment  2d  Cir.),  32  Am.  B.  R.  22,  212  Fed.  613. 
under  the  Federal  statute  against  a  hank-  In  indicting  a  bankrupt  corporation  for  an 
rupt  for  fraudulent  concealment  of  assets,  offense  "against  the  bankruptcy  act  of  fraud- 
is  not  a  ground  for  reversal,  although  such  ulently  concealing  assets,  there  is  no  neces- 
counsel  would  have  been  disqualified  under  sity,  in  order  to  show  tLe  jurisdiction  of  the 
the  state  statute.  Terry  v.  United  States  bankruptcy  court  to  adjudicate,  that  the 
(C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  666,  235  record  should  negative  the  exceptions  of  the 
Fed.  701.  statute,  alleging  that  the  corporation  was  in 

45.  Bankr.  Act,  §  1   (25).  fact  engaged  principally  in  one  of  the  occu- 

46.  Bankr.  Act,  §  1   (13).  pations  mentioned  in  section  4-b  of  the  Bank- 

47.  Bankr.  Act,  §  1   (26).  ruptcy  Act.     United   States  v.   Freed    (Cir. 

48.  Kerrch   v.    United   States    (C.   C.   A,,  Ct.,  N.  Y.),  25  Am.  B.  R.  89,  179  F'ed;  236.      > 
1st  Cir.),  22  Am.  B.  R.  544,  171  Fed.  366.  See  under  this  section,  sub-title  "Conspir- 

49.  See  in  this  section,  post.  acy  to  conceal  property,"  a»te,  p.  623. 

50.  In  re  Smith  (D.  C,  N.  Y.),  7  Am.  B.  54.  S«e  also  Am.  B.  R.  Dig.  §§  1180-1182. 
R.  213,  112  Fed.  509.  55.  Kauffman  v.  United  States   (C.  C.  A., 

51.  See  generally  under  Section  Fourteen  2d  Cir.),  32  Am.  B.  R.  22,  212  Fed.  613. 
of  this  work. 
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mind.^®  Likewise,  the  necessity  of  charging  and  proving  that  the  act  was 
"  knowingly  and  fraudulently "  done,  as  this  is'  an  essential  element  of  the 
crime. ^'^  Concealment  of  property  was  also  an  offense  under  the  former  la;w, 
and  the  cases  then  decided  will  be  found  valuable.®* 

(2)  CoNTiNuiBTG  CONCEALMENT. —  The  well-reoognized  doctrine  of  "con- 
tinuing concealment "  should  also  be  considered,  for  the  continuance  of  a 
concealment  by  a  bankrupt  aftpr  bankiiiptcy  may  constitute  the  offense,®*  and 
evidence  of  his  acts  of  concealment  prior  to  bariruptcy  is  admissible  as  part 
of  the  res  gestae.^^ 

(3)  What  constitutes  offense. —  The  offense  is  completed,  if  the  prop- 
erty was  concea;led  knowingly  and  fraudulently  before  bankruptcy,  and  on  the 
appointment  of  a  trustee,  the  bankrupt  fails  to  surrender  it  or  to  disclose  the 
disposition  he  has  made  of  it.®^  A  concealment  from  a  trustee  after  his 
appointment  and  a  failure  to  deliver  over  to  him  upon  demand  any  property 
or  cash  which  the  bankrupt  may  have  in  his  possession,  is  an  offense  as  of  any 
date  that  the  concealment  -continues.®^     So,  a  concealment  of  property  by  a 


56.  A  cTiminal  concealment  of  property  by 
a  bankrupt  is  the  continuous  concealment  of 
the  property  from  the  trustee  during  the 
whole  course  of  the  bankruptcy  proceedings 
or  beyond,  but  to  prove  such  conoealtnient  it  is 
not  necessary  to  take  up  each  moment  of  the 
bankrupt's  life  while  the  proceedings  last 
and  to  prove  what  he  did  as  a  means  of 
proving  what  he  did  not-.  Johnson  v.  U.  S. 
.(C.  C.  A.,  1st  Cir.),  20  Am.  B.  OR.  724,  163 
Fed.  30. 

57.  See  p.  622,  ante;  In  re  Taplin  (D.  O. 
Iowa),  14  Am.  B.  R.  360,  135  Fed.  861;  U.  S. 
V.  Cohn  (C.  C,  N.  Y.),  15  Am.  B.  R.  357, 
142  Fed.  983;  U.  S.  v.  Levinson  (D.  C,  S. 
Car.),  13  Am.  B.  R.  29;  In  re  Griffin  Bros. 
(D.  C,,  Ala.),  19  Am.  B.  R.  78,  154  Fed.  537; 
Klein  v.  Powell  (0.  C.  A.,  3d  Cir.),  23  Am. 
B.  R.  494,  174  Fed.  640;  Matter'  of  Agnfew 
and  Sherman  (D.  C,  N.  Y.),  35  Am.  B.  K. 
709,  225  Fed.  650. 

Essential  elements. — ^The  essential  elements 
of  concealment,  etc.,  are  that  it  must  be  by 
the  bankrupt,  while  a  bankrupt  or  after  his 
discharge,  and  fromi  his  trustee,  of  property 
belonging  to  the  estate  in  bankruptcy,  and 
such  concealment  must  he  "knowingly  and 
fraudulently  "  done.  United  State's  v.  Rhodes 
(D.  C,  Ala.),  32  Am'.  B.  R.  523,  212  Fed. 
613. 

58.  Consult  Vol.  6,  Am.  Dig.,  Century  Ed., 
"Bankruptcy,"  §   735. 

"  The  term  '  concealed '  used  in  this  section 
[in  §  68  of  the  act  of  1799]  is  one  of  plain 
interpretation  and  obviously  applies  to  ar- 
ticles intended  to  be  secreted  and  withdirawn 
from  public  view  on  account  of  their  being 
so  subject  to  duties,  or  from  some  fraudulent 
motive."  U.  S.  v.  350  Chests  of  Tea,  12 
Wheat.  493,  6  L.  Ed.  702. 

59.  See  under  Section  Fourteen  of  this 
work,  subtitle  "Continuing  concealment." 
United  States  v.  Rhodes  (D.  C,  Ala.),  32 
Am.  B.  R.  523,  212  F'ed.  513. 

Continuing  concealment. —  Thus  if  a  bank- 
rupt has  disposed  of  property  belonging  to 
him,  prior  to  the  adjudication,  and  has  the 
proceeds  thereof  in  his  possession  or  within 


his  authority,  to  use  and  appropriate  sub- 
sequently, there  is  a  continuing  concealment, 
for  which  he  is  amenable  to  the  law,  although 
the  fact  of  concealment  by  intent  and  pur- 
pose took  place  while  he  was  not  a  bankrupt. 
In  re  Jacobs  &  Verstandig  (D.  C,  Ore.), 
17  Am.  B.  R.  470,  147  Fed.  797. 

60.  U.  S.  v:  Cohn  (C.  C,  N.  Y.),  15  Am. 
B.  R.  357,  152  Fed.  983;  United  States  v. 
Rhodes  (D.  C,  Ala.),  32  Am.  B.  R.  523,  212 
Fed.  513.  Compare  Matter  of  Gilroy  (D.  C, 
N.  Y.)',  14  Am.  B.  R.  627,  633,  140  Fed.  733, 
where  Judge  Holt  says:  "It  is  a  serious  de- 
fect in  the  bankrupt  law  that  it  contains  no 
adequ?ite  provisions  for  criminal  punishment 
for  the  fraudulent  concealment  of  property 
in  contemplation  of  bankruptcy." 

,  Evidence  of  continuing  concealment. — 
Tiestimony  of  facts  indicating  concealment  of 
property-  before  bankruptcy  is  admissible  in 
proof  of  its  concealment  continued  and  com- 
pleted after  bankruptcy.  A-s  evidence  of  acts 
committed  before  bankruptcy  ia  admissible  in 
proof  of  concealment  then  begun  and  there- 
after completed,  so  evidence  of  acts  before 
bankruptcy  is  admissible  in  proo-  of  fraudu- 
lent intent  with  which  concealment  is  com- 
pleted after  bankruptcy.  Glass  v.  United 
States  (C.  C.  A.,  3d  Cir.),  36  Aaa.  B.  R.  550, 
222  Fed.  773. 

61.  Kauffman  v.  United  SStates  (C.  C.  A., 
2d  Cir.),  32  Am.  B.  R.  22,  212  Fed.  613; 
Warren  v.  United  States  (C.  C.  A.,  5th  Cir.), 
29  Am.  B.  R.  555,  199  Fed.  753,  holding,  that 
"  "lere  one  conceals  property  before  bank- 
ruptcy, keeps  it  concealed  until  after  bank- 
ruptcy and  the  appointment  of  a  trustee,  and 
fails  to  surrender  it,  he  is  guilty  of  the  crime 
of  concealing  assets,  although  the  initial  con- 
cealment was  before  he  became  a  bankrupt, 
the  offense  in  such  case  being  complete  wlien 
he  fails  to  surrender  the  property  to  his 
trustee  in  bankruptcy  or  to  disclose  to  him 
its  whereabouts. 

62    United  States  v.   Stern    (D.   C     Pa  1 
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voluntJiry  bankrupt  after  lie  has  filed  his  petition  and  before  the  appointment 
of  a  trustee  is  an  offense  under  this  section.**  Likewise,  it  is  a  crime  to 
fraudulently  conceal  property  from  the  trustee,  even  though  the  property  had 
been  disposed  of  before  an  order  to  pay  over  to  the  trustee  was  made.^  The 
offense  ■  of  fraudulently  concealing  assets  is  committed  where  the  bankrupt 
dishonestly  applies  money  or  property  to  his  own  use  or  purposes  so  that  he 
himself  or  some  other  person  whom  he  may  desire  to  benefit  receives  advantage 
and  profit  by  the  oonceg,lment ;  the  application  of  money  in  good  faith  to  the 
payment  of  a  debt  after  a  petition  in  voluntary  bankruptcy  is  filed  does  not 
necessarily  constitute  a  fraudulent  concealment,  although  as  a  result  of  the 
payment  the  creditor  receives  an  undue  advantage.®" 

(4)  Concealment  feom  teustee. —  The  appointment  of  a  trustee  in  bank- 
ruptcy is  an  essential  element  of  the  offense  of  knowingly  and  fraudulently 
concealing  a  bankrupt's  property  from  his  trustee;  but  such  appointment  of 
the  trustee  is  not  an  ingredient  of  the  crime  of  conspiring  to  commit  such 
offense.*®  The  bankruptcy  act  does  not  make  it  a  criminal  offense  for  a  person 
who  is  not  a  bankrupt  to  conceal  the  bankrupt's  property  from  the  trustee.®^ 
Thus,  there  can  be  no  conviction  unless  it  is  shown  that  the  defendant  had 
been  adjudicated  a  bankrupt.®* 

(5)  Concealment  by  coepoeation. —  A  bankrupt  corporation  is  capable 
of  committing  the  criminal  offense  of  knowingly  or  fraudulently  concealing 
its  property  from  its  trustee.®®  Although  it  has  been  held  that  the  concealment 
must  be  by  the  bankrupt,  and  that  an  officer  of  a  bankrupt  corporation  is  not 
liable  to  punishment  under  §  29  for  concealment  by  such  corporation,™  the 
more  effective  rule  seems  to  be,  that,  if  the  officers  of  a.  corporation  have  par- 
es.  U.    S.   V.   Goldstein    (».   C,  Va.),    12       N.   Y.),  26   Am.   B.  K.   677,   188   Fed.   524; 

Am  B  R  755,  132  Fed.  789,  in  which  the  United  States  v.  Eosenstein  (D.  C,  N.  Y.), 
court  said:  "It  is  true  that  clause  1  ap-  33  Am'.  B.  E.  730,  211  Fed.  738. 
plies  to  concealing  property  from  the  trustee,  68.  Matter  of  Agnew  and  Sherman  (D.  C., 
and  that  in  the  case  at  bar  the  alleged  con-  N.  Y.),  35  Am.  B.  E.  709,  225  Fed.  650; 
cealment  was  prior  to  the  appointment  of  Gilbertson  v.  United  States  (0.  C.  A.,  7th 
the  trustee.  But  when  a  person  files  his  Cir.),  22  Am.  B.  E.  32,  168  Fed.  672,  hold- 
voluntary  petition  in  bankruptcy,  he  knows  ing  that,  without  adjudication  as  a  bankrupt 
that  a  trustee  will  be  appointed,  and  that  within  the  meaning  of  the  bankruptcy  act, 
such  trustee  takes  title  as  of  the  date  of  the  a  conviction  upon  a  charge  of  concealing  from 
adjudication.  It  follows  that  a  concealment  his  trustee,  while  a  bankrupt,  property  of 
of  property  after  the  adjudication,  even  if  the  estate  in  violation  of  section  29-b,  cannot 
before  the  appointment  of  the  trustee,  is  a  be  upheld,  notwithstanding  proof  of  flagramt 
concealment  from    the  trustee."  concealment  of  the  property  from  the  de  facto 

64.  Matter  of  Stern  (D.  C,  N.  J.),  32  Am.  trustee. 

B   R  281   215  Fed   979.     ■     •  69.  KauflFman  v.  United  .States   (C  C.  A., 

'65.'  U.  S.  V.  Lowenstein    (D.  C,  Pa.),  11  2d  Cir.),  32  Am.   B.  E.  22,  212  Fed.  613; 

Am    B    R    134,   126   Fed.   884.     This  view  Cohen  v.  United  States   (C.  C.  A.,  2d  Cir.), 

was"  also  taken  under  the  act  of  1867  (United  19  Am.  B.  E.  8,  157  Fed.  651. 

States  V.  Smith,  Fed.  Cas.  No.  16,339 ),  where  70.   Field  v.   U.  S.    (C.   C.   A.,   9th   Cir.), 

Judge  Hall  of  the  Northern  District  of  New  14  Am.  B.  E.  507,  137  Fed.  6;  United  States 

York,  instructed  a  jury  as  follows:     "If  he,  v.  Lake    (D.  C,  Ark.),   12  Am.  B.  E.  270, 

in  point  of  fact,  received  jnoney  to  the  extent  129  Fed.  499.     These  cases  were  before  the 

of  $2,000,  and  withheld  it  from  his  creditors  court  in  Cohen  v.  United  States    (C.  C.  A., 

and  from  hi^ assignee,  then  he  is  liable  to  2d  Cir. ) ,  19  Am.  B.  E.  8,  157  Fed.  653,  and 

be  convicted.    .    .    .    If  he  paid  it  over  to  his  held     inapplicable     where     the     indictment 

creditors,  to  honest  creditors,  and  stated  the  charges   a  conspiracy  that  a  bankrupt  cor- 

fact  upon  his  examination,  then  he  would  poratiou   should   conceal   its   assets,   as   dis- 

not  be  liable."  tinguished  from  a  conspiracy  that  the  officers 

66    Radin  v.  United  States   (C.  C.  A.,  2d  of  a  bankrupt  corporation  should  conceal  its 

Cir.),  25  Am.  B.  R.  640,  189  Fed.  568.  assets. 

67.    United    States   v.    Waldman    (C.    C 
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ticipated  in  the  commission  of  the  offense,  they  may  be  indicted  and  punished 
therefor."'  . 

(6)  COWCEAI/MENT    BY    THIRD    PAETY   IN   AID   OP    BAIfKEUPT. ^  It   haS   been 

ruled  that  while  a  third  person  cannot  be  convicted  under  €his  section  of  con- 
cealing property  he  may  be  convicted  under  the  United  States  Criminal  Code 
as  a  principal  under  the  provision  making  all  who  aid  and  abet  the  commission 
of  a  crime  liable  as  principalJ^ 

(7)  Omissioh-  to  schedule  pkopeety, —  It  is  not  an  offense  under  this  sec- 
tion to  omit  to  name  property  in  the  schedule  by  accident  or  mistake/*  or  worth- 
less claims  upon  which  an  action  could  not  be  maintained/*  or  property  which 
the  debtor  did  not  know  that  he  owned/®  or  property  which  the  bankrupt 
honestly  thought,  did  not  passto  the  trustee/®  or  where  the  evidence  does  not 
show  that  a  legally  consummated  gift  or  transfer  has  been  madeJ^  But  if  it 
appear  that  property  was  omitted  from  the  schedules  vsdth  the  fraudulent 
purpose  of  concealing  it,  an  offense  is  committed^*  The  omission  if  fraudu- 
lent will  constitute  the  oath  to  the  schedule,  a  false  oath,  and  as  such  a  distinct 
offense  from  that  of  concealing  property  from  the  trustee.'^®  The  advice  of 
counsel  has  been  held  to  be  no  defense.^  The  offense  may  not  be  retrieved 
by  the  subsequent  good  conduct  of  the  defendant,  although  the  court  may  con- 
sider such  conduct  in  imposing  sentence. ^^ 

(8)  EviDEisrcB  OF  CONCEALMENT. —  The  court  may  exclude  evidence  of 
facts,  which,  though  relevant,  is  too  remote  to  be  material  in  the  circum- 
stances.®^ The  act  to  constitute  a  concealment  need  not  be  a  physical  act  in 
the  nature  of  a  conversion,  begun  and  completed  after  bankruptcy,  and  hence 
evidence  of  acts  committed  before  bankruptcy  inay  be  admitted  as  showing 
intent.*^     Ifeither  a  bankrupt's  schedules  in  bankruptcy  nor  his  examination 

71.  Crime  by  officers  of  corporation. —  In  73.  See  p.  260,  ante.  Although  it  may  be 
the  case  of  United  States  v.  Freed  ( C.  C,  evidence  of  a  fraudulent  intent,  Gretsch  v. 
N.  Y.),  25  Am.  B.  K.  89,' 179  Fed.  236,  the  United  States  (C.  C.  A.,  3d  Cir.),  36  Am. 
court  said:    "The  crime  of  con'cealing  assets  B.  R.  571,  231  Fed.  57. 

could  be   committed  by   a   corporation,   and  74.  In  re  Pearce,  21  Vt.  611. 

Freed    (president  of  the  corporation)    could  75.  In  re  Parker,  Fed.  Cas.  10,720,  4  Biss. 

be  indicted  for  the  offense,  if  he  participated  501. 

in  its  commission.    Cohen  v.  U.  S.  (C.  C.  A.,  76.  In  re  Adams   (D.  C,  N.  Y  )    4  Am   B 

2d  Oir.),  19  Am.  B.  R;  8,  157  Fed.  651,  85  E.  696,  104  Fed.  72;  Ruselv  v.  Robinson"  19 

C.  €.  A.  113;  U.  S.  V.  Young  &  Holland  Co.  Ala.  404. 

(C.  C,  R.  I.),  22  Am.  B.  E.  484,  170  Fed.  77.  In  re  DeLeeuw   (D.  C,  N.  Y.,  3  Am. 

110.    Those  were  cases  of  conspiracy;  but,  if  B.  e.  418  98  Fed.  408. 

one  may  be  guilty  of  conspiracy  to  commit  78^  m 're  Bacon    (i>.  C.,  N.  Y.)     30  Am 

an  act,  it  cannot  be  that  he  is  not  guilty  if  BE  584  205  Fed   545 

the  conspiracy  is  accomplished.    I  do  not  re-  Vg.-  (jretsch  v.  United  States  (C.  C.  A.,  3<J 

gard  Field  v.  U.  S.   (C.  C.  A.,  8th  Cir.),  14  Cir  1    36  Am    B    R    -i?!    5^1    FpA    <;7 

Am    B   R.  507,  137  Fed.  6   69  C.  C.  A   568,  ^'^g^  Mc^^•v!^iJn^ief  States  (C    b.'I.,  5th 

as  bmding,  after  Cohen  V.  U.  S.,  s«pr-a."   See  p,-,  ,     to  \r„    -a    -a    to    iko  i?„j    oo    uU- 

also  Am.  B.  E.  Dig.  §  1182.  f  "l' '  \^  ^°'-  ,^-  ,^-  ^^'  ^f  f^^'  .^^^  holding 

72.  KauiJman  v  Uniteed  States  (C.  C.  A.,  ^'^^l  evidence  that  counsel  advised  the  bank- 
2d  Cir.),  32  Am.  B.  R.,  22,  212  Fed.   613;  ™Pt  to  keep  his   business   open   up   to   the 
Good  V.  Kane  (C.  0.  A.,  8th  Cir.),  32  Am.  B.  "^?^'  ''Jo^™?  t™e  pf  the  day  of  his  adjudi- 
E.  19,  211  Fed.  956.  cation  is  not  admissible  to  relieve  the  bank- 
Necessity  of  convicting  corporation  first. —  ™P*  ^""o™  liability  for  keeping  the  funds  re- 

Under    the    United    States    Criminal    Code  ceived  on  such  day. 

(§  332)  all  abettors  are  made  principals.    It  81.  Kern  v.  United  States   ft.  C.  A.,  6th 

is  not  necessary  therefore,  that  a  bankrupt  Cir.),  22  Am;  B.  E.  223,  169  Fed.  617. 

corporation  should  first  be  convicted  before  82.  Johnson  v.  United  States  ( C.  C.  A.,  1st 

bringing  to  trial  one   charged  with   aiding  Cir.),  22  Am.  B.  E.  359,  170 "Fed.  581.     See 

and  abetting  in  the  concealment  of  its  assets  also  Am.  B.  R.  Dig.   §   1194. 

from  a  trustee  in  bankruptcy.    Shea  v.  Lewis  83.  Glass  v.  United  States    (CCA     'id 

(0.  C.  A.,  8th  Cir.),  30  Am.  B.  E.  436,  206  Cir.),  36  Am.  B.  R.  550,  222  Fed    nt"'" 

Fed.  877.  "     -  ' 


§  29-b.J  False  Oath.  629 

before  the  refexee,  if  objected  to  by  the  bankrupt,  are  admissible  on  an  indict- 
ment for  concealment  of  property.**  The  books  of  the  bankrupt  are  admissible 
in  evidence  upon  a  trial  of  the  indictment  although  he  claims  his  privilege.*" 
The  nature  of  the  act  of  concealment  is  such  that  it  can  rarely  be  proved  by 
direct  testimony ;  the  evidence  must  be  largely  if  not  wholly  circumstantial, 
and  "  such  as  in  practical  affairs  of  life  tends  to  produce  belief  and  conviction 
in  the  minds  of  those  to  whom  such  evidence  is  addressed."  *" 

c.  False  oath.*^ —  (1)  In  general. —  The  Fifth  Amendment  of  the  United 
States  'Constitution  does  not  prohibit  the  imposition  of  a  punishment  for  fa,lse 
swearing  on  a  compulsory  examination.**  Nor  does  the  immunity  provision 
of  §  7  (9)  of  the  bankruptcy  act,  that  no  testimony  given  by  a  bankrupt 
upon  his  examination  "  shall  be  offered  in  evidence  against  him  in  ajiy  crim- 
inal proceeding"  exempt  him  from  a  criminal  prosecution  for  giving  false 
testimony  on  such  an  examination.*®  The  insertion  of  this  common-laW 
offense  in  the  statute  simply  creates  a  different  penalty  for  a  crime  already 
defined.®"      The  false  oath  must  have  been  "knowingly  and  fraudulently" 

made.®^ 

(2)  What  constitutes  false  oath. —  What  is  a  "false  oath"  m  bank- 
ruptcy is  considered  elsewhere.®^  The  words  "false  oath,"  as  employed  in 
this  section,  comprehend  false  swearing  by  the  bankrupt  in  a  procefeding  to 
investigate  the  truth  of  specifications  filed  against  his  discharge.®*  And  also 
false  testimony  given  by  a  witness  before  a  special  commissioner,  appointed 
under  §  21-a,  prior  to  the  bankrupt's  adjudication,®*  but  it  does  not  embrace 
the  verification  by  the  bankrupt  of  schedules  from  which  he  has  omitted  prop- 
erty transferred  in  fraud  of  creditors  more  than  four  months  before  the  filing 
of  the  petition;®®  although  it  may  include  a  verification  of  schedules  from 
which  property  which  should  have  been  transferred  'to  the  trustee  has  been 
fraudulently  omitted.®®     The  making  of  a  false  oath  either  in  or  out  of  bank- 

84  Tohnson  v  United  States  (0.  C.  A.,  lat  89.  Wechsler  v.  United  States  (C.  C.  A-. 
Cir  )■  2oX  B.  K  724,  163  Fed.  30 ;  Jacobs  2d  Cir. ) ,  19  Am.  B.  R.  1,  158  Fed.  579,  revg. 
V.  United  States  (C.  C.  A.,  1st  Cir.),  20  Am.  16  Am  BE.  1.  .,,„,,  ,„  r,  a  9H 
-p    -p    nnn    ifii  PpH    Bq4  90.  Wechsler  v.  United  States  (C.  O.  A.,  2d 

Failure 'to  schedule  not  a  concealment.-  Cir.),  19  Am.  BR.  1,  158  Fed.  579.                 • 

The  offense  denounced  by  the  provisions  of  91    Kational  Bank  of  I^nisville  v   Carley 

section  29-b  contemplate  the  concealment  of  (C.  C.  A.,  3d  Cir.),  12  Am.  B.  R.,  119,  1^7 

property  by  some  other  act  or  acts  upon  the  Fed.  686.               ,     ,      ;,  ,     4.1         wi. 

part  of  thi  bankrupt  than  merely  omitting  Knomngly    and    fraudulently^  When    a 

it  frnm  thfi  aehedules    and  affirmative  false  person  states  matter  which  he  does  not  be- 

staWnt^of  some  material  fact  or  facts  by  fieve  to  be  true,  wilfully  and  contrary  to  his 

?hP    bankrupt     wilfuUy     and    intentionally  oath,  he  may  certainly  be  said  to  make  a 

made  bfhrmknowSg  the  same  to  be  false.  false'  oath   "knowingly    and   fraudulently." 

Tre  HeSrTm Z  Iowa) ,  31  Am.  B.  R.  Wechsler  v.  United  States  ( C.  C.  A.,  2d  Cir.) , 

^1    207Ten82;  Oietsch  v.'united  States  19  Am.  B.  R.  1,  158  Fed.  579,  revg.  16  Am. 

/r   r    A     3d  Cir  )    36  Am.  B.  R.  571,  231       B.  R.  1.  ^   ^^. 

4  A    47'  Am.  !>•     ■  ^    g^^  ^^^^^   gg^^jgj^   Fourteen   of   this 

85  Johnson  v.  United  States   (U.  S.  Sup.       work,  subtitle  "A  false  oath  in  the  proceed- 

f  AkftedXL'^tJVA  "ist'btrV  2lX^      "Is.  Edelstein  v.  United  States   (C.  C.  A., 
V.  United  States  (C.C^A^^^^^^^  8th  ttr.),  17  Am.  B,  R.  649,  159  Fed   636     . 

a.  n.  0**. J- '  ^  Qft+l"  rn   r    A     1st  Cir  )    20  A  false  oath  is  evidently  a  corruptly  false 

Z  Vnm^Usk^iZO:   Comt^Peble  oath,  such  as  will,  subject  the  affiant  to  a 

f^warts  and'  Greenberg  (111.  CrW.  Ct.) ,  8  prosecution  for  perjury     In  re  G^lP-  (l^-  G-, 

Am.  B.  R.  487,  24  Mut.  Corp.  Rep.  266.  Pa.),  20  Am.  B.  R..374    389,  160  Fed    171. 

M.  Stem  v.'united  State's   (C.\c.  A     3d      ^  ^^Um^^Vp^V  m '/e'S^ie  ' 

Cir  \    28  Am   B    R    101,  affg.  26  Am.  B.  R.      Y.  ,  23  Am.  B.  R.  734,  176  Fed.  Ibl. 
un  Mif-wtTsSi  95.  In  re  Henneby  (D.  C,  Iowa),  31  Am. 
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ruptcy  proceedings  is  perjury,, and  punishable  as  such.;  if  made  in  a  bankruptcy 
proceeding  it  is  punishable  as  prescribed  in  this  section,  rather  than  as  pre- 
scribed in,  the  Federal  Penal  Oode.^''.  Although  this  'section  prescribes  no 
punishment  for  one  who  suborns  another  to  make  a  false  oath  in  a  proceeding 
in  bankruptcy,  one  who  is  guilty  of  such  subornation  is  punishable  under 
the  Penal  Code,**  but  the  crime  of  false  swearing  in  bankruptcy  proceedings 
is  not  eqyal  in  enormity  to  the  crime  of  perjury.®'  The  offense,  when-  once 
committed^  cannot  be  retrieved  by  right  and  lawful  conduct  on  the  part  of  the 
defendajit  in  afs^igting  his  trustee  in  gathering  assets  which  ought  to  have 
been  disclosed  before.^"®  The  making  of  a  "false  account"  is  not  a  crime 
except  as  here  prescribed.  These  latter  words  when  applied  to  a  debtor  are 
not  important,  as  an  unverified  account  by  the  bankrupt  is  practically  unknown. 
Not  so  where  the  false  account  is  filed  by  the  trustee  or  receiver ;  it  is  often  not 
verified,  bnt  this  would,  not  save  the  guilty  officer  from  the  penalty  of  the 
statute.  This  subsection  then  refers  to  the  perjury  of,  or  the  making  of  a 
false  account  in- the  proceeding  by,  any  person. 

(3)  Administration  of  oath. —  In  a  trial  of  an  indictment  under  this 
clause,  it  must  be  shown  that  the  oath  was  administered  by  an  offi<?er  author- 
ized to  administer  it.^"^    A  referee  may  administer  such  an  oath.-*^"^ 

(4)  Evidence  of  false  oath.— Evidence  should  be  clear  and  satisfac- 
tory.^"^ In  a  prosecution  for  false  swearing  evidence  which  not  only  contra- 
dicts the  testimony, of  the  def aidants,  but  so  far  preponderates  it  as  to  justify 
the  jury  in-  finding  that  the  latter  was  not  only  false  but  was  made  by  the 
defendant  knowingly .  and  fraudulently  is  all  that  is  necessary  to  prove  the 
crime  of  making  a  false  oath.-'"*  Proof  that  the  defendant  took  the  oath  either 
before  he  began  to  testify  or  when  he  finished  and  signed  the  testimony  is 
sufficient  to  support  the  charge  of  perjury.^"® 

97.  U.  S.  V.  Wechsler  (D.  C,  N.  Y.),  16  material.  Hence  a  question  with  respect  to 
Am.  B.  R.  1,  revd.  on  other  grounds,  19  Am.  the  financial  condition  of  the  business  of  the 
B.  R.  1,  158  Fed.  579.  said    bankrupt    and    with    respect    to    the 

98.  Epstein  v.  United  States  ( C.  C.  A.,  7th  amount  of  assets  and  liabilities  of  the  said 
Cir.),  28  Am.  B.  R.  561,  196  Fed.  354.  See  bankrupt,  is  material,  although  relating  to 
U.  S.  Penal  Code,  §  126.  the    bankrupt's    financial    condition    several. 

99.  Eahn  v.  United  States  (C.  C  A.,  2d  years  before  the  filing  of  the  petition  in 
Cir.),  32  Am.  B.  R.  109,  214  Fed.  54.  bankruptcy.      United    States    v.    Rosenstein 

100.  Kern  v.  United  States  (C.  C.  A.,  6th  (D.  C,  N.  Y.),  33  Am.  B.  R.  730,  211  Fed. 
Cir.) ,  22  Am.  B.  R.  223,  169  Fed.  617.  738. 

101.  In  re  Conroy  (D.  C,  Pa.),  14  Am.  Evidence  of  business  lelations  between  de- 
B.  R.  249,  134  Fed.  764,  holding  that  if  the  fendant  and  bankrupt. — ^Where  the  defendant 
bankrupt  knowingly  and  fraudulently  made  testified  before  the  referee  that  he  re- 
a  false  oath  in  respect  to  a  conveyance  of  real  ceived  cash  for  a  check  delivered  to  the  bank- 
property  owned  by  him,  at  any  time,  he  is  rupt,  while  the  prosecution  claimed  that  he 
guilty  of  this  offense.  merely  received  checks  in  return,  the  object 

102.  United  States  V.  Simon  (D.  C.  Wash.),  being  to  pad  the  bankrupt's  bank  account, 
17  Am.  B.  R.  41,  146  Fed.  89,  holding  that  evidence  may  be  admitted  tending  to  show 
an  indictment  of  a  bankrupt  for  perjury  is  close  business  and  confidential  relations  be- 
not  demurrable  upon  the  ground  that  the  tween  the  accused  and  the  bankrupt  to  show 
referee  was  not  authorized  to  administer  an  motive.  Ulmer  v.  United  States  (C.  C.  A., 
oath  to  the  defendant.  6th  Cir.),  34  Am.  B.  R.   143,  219  Fed.  641, 

103.  In  re  Troeder  (C.  C.  A.,  1st  Cir.),  17  citing  Daniels  v.  United  States  (C.  C.  A.,  6th 
Am.  B.  R.  723,  150  Fed.  710.     See  also  Am.  Cir.),  27  Am.  B.  R.  790    196  Fed    459 

B.  R.  Dig.  §  1195.  104.  Kahn  v.  United  States   (C.  C.  A.',  2d 

An  inquiry  as  to  assets  or  liabilities  of  a  Cir.),  32  Am.  B.  R.  109,  214  Fed.  54. 

bankrupt  may  be  carried  bapji  as  far  as  is  105.  United    States    v.    Wechsler     (D.    C. 

necessary,  and  everything  bearing  upon  the  N.    Y. ),    16    Am.    B.    R.    1,    revd.    on    other 

question     at    the     time     of     bankruptcy     is  grounds  19  Am.  B.  R.  1,  158  Fed.  579. 
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d.  Punishment.^  Here,  too,  the  only  punishment  is  by  imprisonmeilt  5  but 
the  maximum  is  two,  not  five,  years."®  If  perjury  is  charged  and  the  indict- 
mmt  is  la,id  under  the  general  law,  the  punishment  prescribed  by  that  law 
will,  of  course,  follow  a  conviction. 

e.  Offenses  by  others.— (1)  In  general. — While  the  ,  word  "person"^"" 
includes  the  officers  ^**^  named  in  the  law,  and  thus  any  of  the  offenses  enum- 
erated in  subsection  b  may  be  chargeable  to  an  officer,  yet  the  last  three 
subdivisions  of  subsection  b  are  manifestly  intended  to  meet  acts  or  omissions 
by  others  than  the  bankrupt  or  such  officers.  These  subdivisions  are  new,  and 
have  as  yet  received  little  attention  from  the*  courts. 

(2)  Presenting  a  false  claim. —  The  presenting  of  a  false  claim  under 
oath  against  a  bankrupt's  estate  is  a  crime.  Though  the  clause  is  phrased^ 
somewhat  awkwardly,  it  is  thought  that  it  applies  to,  an  attorney  who  pre- 
sents such  a  claim  in  an  ordinary  proceeding,  as  well  as  in  one  for  a  composi- 
tion. The  intention  clearly  is  to  penalize  the  filing  of  false  claims,  and  to 
make  both  the  claimant  and  any  one  who  acts  in  his  stead  in  presenting  the 
claim  liable  therefor.  The  words  "used  any  such  claim  in  (imposition" 
enlarge  the  scope  of  the  clause  in  such,  proceedings ;  it  may  have  been  pre- 
sented without  knowledge  of  its  falsity,  but  acted  on,  as  by  assenting  to  the 
offer  of  composition,  after  that  fact,  became  known.  Knowledge  of  falsity 
is  essential,  but  that  the  presentation  or  use  was  fraudulent  does  not  seem  a 
necessary  eilement. 

(3)  Receiving  property  with  intent  to  defeat  the  act. —  The  elements 
of  pleading  and  proof  here  are:  (a)  The  receipt  of  a  material  amount  of 
property  belonging  to  the  bankrupt,  (b)  after  the  filing  of  the  petition,"^ 
and  (c)  with  intent  to  defeat  the  act.-'"  This  offense  can,  therefore,  not  be 
committed  by  one -who  is  the  inconscious  beneficiary  of  a  fraudulent  transfer  or 
preference  before  bankruptcy, ^^^  though  intent  to  ,defeat  the  act  is  palpable. 
On  the  other  hand,  only  intent,  not  also  the  result,  need  be  shown.  But  intent 
will  never  be  presumed  where  the  acts  complained  of  are  made ,  the  foundation 
of  an  indictment ;  it  must  be  proved.  This  offense  will,  in  the  nature  of 
things,  be  rare,  and  occur  only  in  involuntary  cases  before  actual  adjudication. 

;  '  ^  •        ' 

106.    Three   counts   in   an   indictment   for  f-'.rent  penalty.     Wechsler  v.  United  States 

a   false    oath    under    section    29,   where   the  (C.  C.  A.,  2d  Cir.),  19  Am.  B.  E.  1,  158  Fed. 

defendant  miade  substantially  the  same  state-  579,  revg.  16  Am.  B.  R.  1. 

ment  at  three  different  times,  charge  but  one  107.  Bankruptcy  Act,  §  1   (19). 

offense,    and   in    such    a    case   imprisonment  108.  .Bankruptcy  Act,  §  1   (18). 

for  more  than   two  years   specified   in   such  109.  See  U.  S.  y.  Latorre,  Fed.  Cas.  15,567, 

section   is  unauthorized.     Ulmer  v.   United  8  Blatchf.  134;  Knapp,  etc.,  Oo.  v.  Drew  (0. 

States  (C.  C.  A.," 6th  Cir.),  34  Am.  B.  R.  143,  C.  A.,  8th  Cir.),  20  Am.  B.  R.  355,  160  Fed. 

219  Fed.  641.  413.    See  al  t  Am.  B.  R.  Dig.,  §  1185. 

Effect  of  Revised  Statutes,  G  5392.— While  110.  Knapp,  etc.,  Oo.  v.  Drew  (C.  C.  A.,  8th 
the  effect  of  section  5392  of  the  United  Cir.),  20  Am.  B.  R.  355,  160  Fed.  413;  In  re 
States  Revised  Statutes,  making  oral  and  Luftig  (D.  C,  Mass.),  15  Am.  B.  R.  773,  162 
written  false  statements  perjury,  when  Fed.  322,  holding  that  the  mere  sale  of  a 
sworn  to  before  any  competent  tribunal,  creditor's  claim  to  a  brother-in-law  of  a  bank- 
officer  or  person  in  any  case  in  which  a  law  ''HPt  is  not  necessarily  a  commission  of  the 
of  the  United  States  authorizes  an  oath  to  offense  of  receiving  "  any  material  amount  of 
be-administered,  is  restricted  by  section  29  of  property  from  a  bankrupt  after  the  filing  of 
the  Bankruptcy  Act,  both  sections  may  le  con-  the  petition,"  nor  does  it  necessarily  involve 
strued  together  as  providing  a  stated  penalty  any  intent  to  defeat  the  act. 
for  the  crime  of  false  swearing,  with  the  111.  See  Wayne  Knitting  Mills  v,  Nugent: 
proviso  that  when  the  offense  is  committed  (D.  C,  Ky.),  4  Am.  B.  R.  747,  104  Fed.  530. 
in  a  bankruptcy  proceeding  the  offender,  Compare  also  s.  c,  in  Supreme  Court,  Mueller 
upon  conviction,/ shall  be  subjected  to  a  dif-  v.  Nugent,  181  U.  S.  1,  7  Am.  B.  R.  224. 
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(4)  ExTOETiNG  MOKTEY. —  The  fifth  suMivision  is  clearly  aimed  at. those 
creditors  who  seek  an  advantage  'aS'  a  consideration  for  consenting  to  a  pro- 
posed composition.  It  may,  of  course,  be  availed  of  where  pressure,  includ- 
ing a  money  payment,  is  exerted,  resulting  in  the  withdrawal  of  objections 
to  a  discharge.  Whether  it  is  available  where  a  debt  is  not  proven  in  con- 
sideration of  .a  new  promise  may  be  doubted;  such  a  new  promise  is  neither 
money  nor  property. ^^^  Cases  are  conceivable,'  too,  where  the  bankrupt  may 
commit  this  offense.  The  broad  meaning  of  "person"  should  be  remem- 
bered.^^^  The  mere  attempt  to  .extort  is  enough.  But  extortion  is  not  shown 
where  a  creditor  loaned  money  to  a  bankrupt  for  use  in  paying  the  consid- 
eration of  a  composition  and  the  bankrupt  promised  that  when  the  composi- 
tion was  confirmed  he  would  pay  the  creditors  the  balance  of  their  claim,  after 
deducting  their  share  of  the  consideration  of  such  composition. ^^^ 

(5)  CoNSPiBACT."^— Under  §  5440  of  the  U.  S.'R.  S.  it  has  been  held 
-that  a  person  who  conspires  with  another  to  commit  an  offense  against  the 
bankruptcy  act  is  liable  to  prosecution.^^*  If  a  bankrupt  conceal  his  property 
before  the  appointment  of  a  trustee  "and  continue  to  conceal  it  after  the 
appointment  he  violates  the  bankruptcy'  act  and  a  conspiracy  that  he  shall 
do  so  violates  the  conspiracy  statute. ■^^'^  The  offense  of  conspiracy,  as  defined 
by  §  37  of  the  U.  S.  Criminal  Code,  is  not  one  arising  under  the  Bankruptcy 
Aet.^^®  Individuals  may  be  guilty  of  the  offense  of  conspiring  to  conceal  the 
assets  of  a  corporation,  although  the  corporation,  as  such,  was  not  a  party 
to  the  conspiracy."®  Circumstantial  evidence  is  admissible  to  prove  the  crime 
of  conspiracy  to  conceal  assets,^^**  as  the  crime,  from  the  nature  of  the  case, 
can  rarely  be  proved  by  direct  oral  evidence.  If  the  proof  shows  a  previous 
meeting  and  a  concert  of  action  thereafter,  each  of  the  parties  doing  some 
act  contributing  toward  the  accomplishment  of  an  unlavsrful  purpose,  a  jury 
is  justified  in  finding  that  they  were  conspiring  to  accomplish  that  purpose.^ 
Upon  a  prosecution  for  conspiracy,  the  schedules  are  admissible  in  evidence. ^^^ 
Evidence  not  only  of  the  fraudulent  concealment  of  assets  by  a  bankrupt,  but 
of  the  joint  participation  of  the  defendants  in  the  acts  by  which  the  fraudulent 
concealment  was  accomplished  is  sufficient  to  sustain  a  conviction  for  con- 

112.  Where  an  alleged  bankrupt,  without       ante,    p.    623.     See    also    Am.    B.    E.    Dig., 
suggesting  the  pendency  of  bankruptcy  pro-       §;  1184,  1191,  1196. 

ceedings  permits  an  action  at  law  by  the  prin-  116.  U.   S.  v.   Bayer,  Fed.  Cas.   14,547    4 

cipal  petitioning  creditor  to  go  to  judgment.  Dill.  407.                                                   '      ' 

and  pays  the  same,  if  the  payment  is  received  117.  Cohen  v.  United  States   (C.  C.  a.,  2d 

with  intent  to  take  no  further  action  in  the  Cir.),  19  Am.  B.  E.  8,  12,  157  Fed.  651,  aflg. 

bankruptcy   proceedings,    it   may   constitute  15  Am.  B.  E.  357;  United  States  v.  Ehodes 

the  receipt  of  money,  "after  the  filing  of  the  (D.  C,  Ala.),  32  Am.  B.  E.  523,  212  Fed. 

petition,    with    intent    to    defeat    this    act,"  513. 

within  the  r.  eaning  of  section  29-b    (4)    of  118.  Eabinowitz  v.  United  States  (C.  C.  A., 

the  Bankruptcy  Act.     Matter   of  Lavery  &  2d  dr.),  34  Am.  B.  R.  130,  222  Fed   846 

Son   (D.  C,  Mass.),  37  Am'.  B.  E,  606,  235  119.  United   .States   v.    Young   &  'Holland 

Fed.  910.  Co.   (Cir.  Ct.,  R.  I.),  22  Am.  B.  R.  484    170 

113.  Bankruptcy  Act,  §  1   (19).  Fed.   110;   United  States  v.  Ehodes    (D.  C, 
The  provision  applies  to  all  persons  who  Ala.),  32  Am.  B.  E.  523,  212  Fed.  513 

exact  money  or  property  from  any  one  as  a  120.  Stein  v.  United  States   (C.  C  "  A     3d 

consideration  for  acting  or  forbearing  to  act  Cir.),  28  Am'.  B.  R.  101,  193  Fed.  888-  United 

in  bankruptcy  proceedings.    United  States  v.  States  v.  Green   (D   C.    Va.)    34  Am    B    R 

Dunkley  (D.  C,  Cal.),  38  Am.  B.  E.  127,  236  405,  220  Fed.  973.                                     ••■".• 

Fed.  1000.  121.  Eadin  v.  United  States  (C.  C  A    2d 

114.  Zavelo  v.  Eeeves,  227  U.  S.  625,  29  dr.),  25  Am.  B.  R.  640    189  Fed   658 

Am.  B.  R.  493.  122.  United  States  v.' Green   (D    c'  Pa  ) 

115.  See  under  this  section,  sub-title  "  Con-      34  Am.  B.  E.  405,  220  Fed.  973      "      ' 
spiracy   to    conceal    property;    Indictment," 
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spiracy.^^    Each  one  of  joint  defendants  may  take  the  stand  in  his  own  behalf  . 
and  his  testimony  is  admissible  for  and  against  his  codefendant.^^* 

(6)  Punishment. —  The  punishment  for  either  of  these  offenses,  like 
those  committed  by  the  bankrupt,  is  imprisonment  for  not  more  than  two 
years. 

IV.  OFFENSES  BY  A  REFEREE  AND  PUNISHMENT. 

a.  In  general. —  The  former  law  penalized  the  taking  of  unlawful  fees. 
This  subsection  is,  therefore,  new.  There  are  no  cases  yet  reported  under 
it.  For  what  will"  make  a  referee  "  directly  or  indirectly ,  interested,"  see 
under  section  thirty-nine,  post;  also  for  what  con$titutes  his  duty  as  to  giving 
information.  But  the  offense  defined  in  subdivision  3  cannot  be  committed 
until  the  referee  has  been  directed  by  the  court,  which  here  means  the  judge, 
to  permit  the  inspection. 

b.  Punishment. —  Here  the  punishment  does  not  inVblve  imprisonment;  but 
ousts  the  guilty  officer  from  office  and  makes  him  liable  to  a  fine  of  not  more 
than  $500.     This  offense  is,  therefore,  not  an  infamous  crime. ^^^ 

,    V.  NO  PROSECUTION   AFTER  ONE   YEAR.izs 

The  limitation  contained  in  subsection  d  is  absolute.  The  indictment 
must  be  found  or  the  information  filed  within  one  year  after  the  commission 
of  the  offense.^*^  This  subdivision  has  no  application  to  an  indictment  under 
§  5440  of  the  TJ.  S.  K.  S.  for  conspiracy  to  commit  an  offense  arising  under 
the  bankruptcy  act.^^ 

123.  United  States  v.  Green   (D.  C,  Pa.),  he  having  done  nothing  since  that  time  hut 
34  Am.  B.  R.~405,  220  Fed.  973.  remuin   passive   and   silent,   the   prosecution 

124.  Radin  v.  United  States  (C.  C.  A.,  2d  for  the  oilense  was  barred  by  section  29d  of 
Cir.),  25  Am.  B.  R.'640,  189  Fed.  658.  the  Bankruptcy  Act,  which  provides  that  an 

125.  Compare  U.   S.   v.    Block,   Fed.   Caa.  indictnlent    for    concealing    assets    shall    be 
14,609.                                                                -  found  within  one  year  after  the  commission 

126.  See  also  Am.  B.  R.  Dig.,  §  1199.  of  the  offense.    Warren  v.  United  States  (C. 

127.  Continuing    concealment;     indictment  C  A.,  5th  Cir.),  29  Am.  B.  R.  555,  199  Fed. 
hatred  by  statute  of  limitations. —  The  fact  753. 

that  concealed  property  remains  concealed  128.  United  States  v.  Comstock  (Cir.  Ct., 
does  not  continue  the  offense;  and  where  an  R.  I.),  20  Am.  B.  R.  526,  162  Fed.  416. 
indictment  which  charged  bankrupt  with  hav-  The  prosecution  of  a  Imnkrupt  for  con- 
ing knowingly  and  fraudulently  concealed  spiracy  under  §  3f  of  the  U.  S.  Criminal 
assets  from  his  trustee,  was  found  more  Code,  is  regulated  by  §  1044  of  the  U.  S. 
than  twelve  months  after  the  filing  of  the  Revised  Statutes,  which  provides  a  limitation 
bankruptcy  petition  and  schedules  and  more  of  three  years,  and  not  by  §  29d  of  the 
than  twelve  months  after  bankrupt's  adjudi-  Bankruptcy  Act,  which  provides  a  limitation 
cation  and  the  appointment  of  a  trustee,  but  of  one  year.  Rabinowitz  v.  United  States 
the  evidence  as  to  defendant's  acts  in  rela-  (C.  O.  A.,  2d  Cir.),  34  Am.  B.  R.  130,  222 
tion  to  the  property  all  related  to  a  period  Fed.  846. 
prior  to  his  filing  his  petition  in  bankruptcy. 


SECTION     THIRTY, 


RULES,  FORMS,  AND  ORDERS. 
§  30.  Rules,  Forms,  and  Orders.—  a  All  necessary  rules,  forms,  and 
orders  as  to  procedure  and  for  carrying  this  act  into  force  and  effect 
shall  be  prescribed,  and  may  be  amended  from  time  to  time,  by  the 
Supreme  Court  of  the  United  States. 


Analogous  provisions:     In  Jf.  S.:     Act  of  1868,  §  10. 
In  Eng.:     Act  of  1883,  §  127. 


SYNOPSIS  OF  SECTION. 

RVLEiS,   FORMS,   A\D   ORDERS. 


I.  Rules,  Fonns,  and  Orders,  634. 

a.  Comparative  legislation  and  meaning  of  sed/ion,  634. 

b.  Those  prescribed  should  be  followed,  634. 

c.  Supplemental  rules  and  forms,  635. 


RUIES,  FORMS,  AND  ORDERS.^ 

a.  Comparative  legislation  and  meaning  of  section. — ^^The  English  bankruptcy 
authorizes  the  lord  chancellor,  with  the  concurrence  of  the  president  of  the 
board  of  trade,  to  make,  revoke,  and  alter  general  rules  in  bankruptcy, 
which,  when  laid  before  parliament,  have  the  same  effect  as  if ^  previously 
enacted  by  that  body.^  The  general  rules  in  England  are,  therefore,  as 
much  law  as  the  statute.  Our  system  does  not  permit  judicial  legislation 
of  this  character.  The  former  act  gave  the  justices  of  the  Supreme  Court 
power  to  frame  general  orders  for  a. variety  of  purposes.*  The  orders  then 
framed  and  the  forms  prescribed  for  carrying  them. out  have  been  used  as 
models  for  those  now  in  vogue,*  and  the  court  will  construe  the  present  general 
orders  as  the  general  orders  under  the  earlier  statute  were  construed.^  The 
purpose  is,  of  course,  to  accomplish  uniformity  in  practice  throughout  the 
States.® 

b.  Those  prescribed  should  be  followed.— It  has  been  distinctly  held  that- 
the  general  orders  promulgated  by  the  Supreme  Court  in  accordance  with 
this  section  are  binding  upon  courts  of  bankruptcy.  They  confer  rights 
as  well  as  prescribe  rules  of  practiced     The  rules  and  forms  prescribed  by 

1.  See  also  Am.  B.  R.  Dig.,  §  37.  practice  regarding  acts  to  be  done  within  a 

a.  Eng.  Act  of  1883,  §  127.  specified  time  yield  to  the  rules  of  the  Fed- 

3.  Act  of  1867,  §  10.  eral  court.     In  re  Pall  City  Shirt  Mfg    Co: 

4.  Stee  Bump  on  Banlcruptcy  (9th  ed.),  and  (D.  C,  Ky.),  3  Am.  B.  R.  437,  98  Fed  592. 
General  Orders  and  Forms  therein.  7.  In   re   Scott    (D.   C.,  N.    Car  )     3   Am* 

5.  In  re  Levin  (C.  0.  A.,  1st  Cir.),  23  Am.  B.  R.  625,  99  Fed.  404-  In  re  Schiller  (D  c' 
B.  R.  845,  176  Fed.  177.  Va.),  2  Am.  B.  R.  704,  96  Fed.  400     It  is  the 

6.  Savings  Bank  v.  Bank,  Fed.  Cas.  12,919.       duty  of  referees  to  comply  with  General  Or 
State  rules  of  practice.— When  an  adindi-       der  XXIII.     Faulk  &  Co.  v.  Steiner    fC    C 

cation  is  made  in  bankruptcy  the  case  is  in       A.    5th  Cir.),   21    Am    B    T?     R9^     irk   -p  j' 
the  U.  S.  District  Court,  and  rules  of  State       861.  '      '  ^'   ^"°   *®°- 

[634] 


§=  30.] 


KuLES,  FOEMS  AND  OrDEES. 


635 


the  Supreme  Court  under  and  by  virtue  of  the  bankruptcy  act  have  the 
force  and  effect  of  law.*  It  is  the  duty  of  referees  and  trustees  to  conform 
therewith.®  Filing  has  been  refused  to  papers  not  in  accordance  with  the 
official  forms.^"  The  general  orders  are  not  to  be  taken  as  enlarging  the  statute, 
but  must,  if  possible,  be  construed  consistently  with  it.^^  But  the  general 
orders  are  not  always  in  tune  with  the  law ;  and  the  forms  show  a  want  of 
harmony  at  times  both  with  the  law  and  the  general  orders.  In  such  cases, 
the  law,  of  course,  controls.  ^^  The  general  orders  and  forms  have  not,  in 
respect  to  procedure,  the  full  force  and  effect  of  law.^  In  any  event  they 
do  not  abrogate  the  law.  The  orders  being  simply  an  amplification  of  the 
law  with  respect  to  procedure,  they  should  not  be  construed  as  extending  the 
powers  granted  to  the  court  by  virtue  of  the  law  itself."  Rules  may  not 
enlarge  the  statute,  but  are  merely  prescribed  to  carry  the  act  into  effect.^® 
c.  Supplemental  rules  and  forms. —  The  general  orders  are  intended  only  to 
confine  the  practice  in  bankruptcy  within  certain  broad  limits.  They  are 
not  exclusive,  and  most  of  the  district  courts  have  prescribed  supplemental 
rules;  these  should  always  be  consulted.  Even  these  have  not  always  been 
found  sufficient,  and  local  rules  are  sometimes  promulgated  by  the  referees.''* 
Rules  of  the  district  courts  may  not  conflict  with  the  rules  and  forms  pro- 


8.  In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26 
Am.  B.  R.  608,  617,  186  Fed.  693,  so  held  as 
to  the  rule?  and  forms  in  regard  to  exemp- 
tions; Powell  V.  Pangborn  (N.  Y.  Sup.  Ct.), 
31  Am.  B.  R.  650 ;  Sabin  v.  Blake-McF'all  Co. 
(C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  1^9,  223 
Fed.  501. 

Efiect  on  jurisdiction. — A  rule,  not  ex- 
pressly authorized  by  some  law  of  Congress, 
cannot  confer  judicial  power  on  a  District 
Court,  to  set  aside  or  disregard  the  findings 
of  fact  of  a  referee,  in  an  action  by  a  trustee 
in  bankruptcy  to  recover  an  alleged  prefer- 
ence, where  the  parties  had  expressly  stipu- 
lated to  have  the  matter  tried  and  determined 
by  the  referee.  Grant  v.  National  Bank  of 
Auburn  (D.  C,  N.  Y.),  37  Am.  B.  R.  329,  232 
Fed.  201. 

9.  Faulk  V.   Steiner    (C.  C.  A.,  5th   Cir.),. 
21  Am   B.  R.  623,  165  Fed.  861 ;  In  re  Jamie- 
son   (D.  C,  111.),  9  Am.  B.  R.  681,  120  Fed. 
697. 

10.  Mahoney  v.  Ward  (D.  C,  N.  Car.),  3 
Am.  B.  R.  770,  100  Fed.  278,  holding  that 
a  written  or  typewritten  schedule  will  not 
be  accepted.  .The  printed  blank  containing 
forms  prescribed  by  the  rules  of  court  must 
be  used. 

11.  In  je  City  Contracting  Co.  (D.  C,  Ha- 
waii), 30  Am.  B.  R.  133. 

12.  See  In  re  Soper  (Rec,  N.  Y.),  1  Am. 
B.  R.  193.  See  also  comments  and  discus- 
sions of  rules  and  forms  at  the  various  con- 
ventions of  referees  in  bankruptcy,  1  N.  B. 
N.  435-438;  also  2  N.  B.  N.  Rep.,  Number 
for  Oct.  1,  1900,  pp.  29-32.  As  to  case 
where  there  was  conflict  between  rule  and 
statute,  see  In  re  Isaacson  (D.  C,  N.  Y.), 
20  Am.  B.  R.  430,  161  Fed.  779;  In  re  City 
Contracting  Co.  (D.  C,  Hawaii),  30  Am.  B. 
R.  133. 


13.  West  Co.  V.  Lea,  174  U.  S.  590,  2  Am. 
B.  R.  463,  where  the  court  said :  "  These 
rules  were  but  intended  to  execute  the  act, 
and  not  to  add  to  its  provisions  by  making 
that  which  the  statute  treats  in  some  cases 
as  immaterial  a  material  fact  in  every  case." 
Compare  In  re  Baxter,  Fed.  Cas.  1,121. 

14.  Orcutt  Co.  V.  Green,  204  U.  S.  96,  17 
Am.  B.  R.  72,  in  which  the  court,  in  con- 
sidering the  effect  of  General  Order  21,  said: 
"  There  is  nothing  in  that  proviaion  incon- 
sistent with,  or  opposed  to,  anything  stated 
in  the  bankruptcy  law  upon  the  subject, 
and  we  must  therefore  take  the  statute  and 
read  them  together,  the  order  being  simply 
somewhat  of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can 
be  conatruM  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself." 

15.  Weidenfeld.  v.  Tillinghast  (C.  C,  N. 
Y.),  18  Am.  B.  R.  531,  104  N.  Y.  Supp.  712. 

Forms  prescribed  are,  not  intended  to  effect 
any  change  in  the  law.  Burke  v.  Guarantee 
&  Trust  Co.  (C.  C.  A..  3d  Cir.),a4  Am. 
B.  R.  31,  134  Fed.  562,  They  are  to  be 
"  observed  and  used  with  such  alterations  as 
may  be  necessary  to  suit  the  circumstances  of 
any  particulal  case."  General  Order  38. 
The  fact  that  the  official  form  for  involuntary 
petitions  contains  an  allegation  of  insolvency 
does  not  make  such  an  allegation  material 
where  the  statute  provides  that  other  facts 
alone  constitute  a  sufficient  cause  for  ad-judl- 
cation.  West  Co.  v.  Lea,  174  U.  S.  590,  2 
Am.  B.  R.  463. 

16.  For  those  in  force  in  the  western  dis- 
trict of  New  York,  see  1  N.  B.  N".  112-116. 
See  also  Samson  v.  Burton,  Fed.  Cas.  12,285. 
For  additional  forms,  see  Hagan  &  Alexan- 
der's Bankruptcy  Forms,  2d  ed. 
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mulgated  by  the  Supreme  Court."  .  Likewise  of  the  forms.  Some  of  the 
more  valuable,  as  well  as  many  new  ones  suggested  by  experience,  will  be 
found  under  "Supplementary, Forms,"  post.  Where  there  is  no  rule  to  the 
contrary,  or  official  form  which  is  applicable,  they  may  be  used.  Existing 
forms,  too,  may  often  bei  modified  to  fit  a  particular  case ;  so,  also,  two  or 
more  prescribed  forms  may  be  combined.!'*  The  goal  to  be  reached  is  the 
important  consideration.  If  without  much  violence  done  to  prescribed  rules 
and  forms,  the  practitioner  does  so,  he  need  concern  himself  as  little  about 
a  technical  observance  of  them  as  the  court  will  with  a  captious  objeetion 
on  the  other  side.^® 

17.  In  re  Johnson   (D.  C,  Ark.),  19  Am.  18.  Mather  v.  Coe    (D.-C.,  Ohio),   1  Am, 

B.  R.  814,  158  Fed.  342.     Thus,  in  Matter  B.  R.  504,  92  Fed.  333.    Reference  should  be 

of  Nathanson   (D.  C,  N.  Y.),  19  Am.  B.  R.  made  to  Hagar  and  Alexander's  Bankruptcy 

56,  152  Fed.  585,  it  was  held  that  Form  58,  Forms,  2nd  Ed>,  for  forms  not  included,  in 

promulgated   by   the    Supreme   Court   under  this  work. 

this   Section,  must   be   complied  with  by   a  19.  Compare  In  re  Paige  (D.  C,  Ohio),  3 

creditor  desiring  to  oppose  ah  application  for  Atn.  B.  r!  679,  99  Fed.  538. 
a  discharge. 


SECTION    THIRTY-ONE. 


COMPUTATION  OF  TIME. 
§  31.  Computation  of  Time. —  a  Whenever  time  is  enumerated  by- 
days  in  this  act,  or  in  any  proceeding  in  bankruptcy,  the  number  of 
days  shall  be  computed  by  excluding  the  first  and  including  the  last, 
unless  the  last  fall  on  a  Sunday  or  holiday,  in  which  event  the  day  last 
included  shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or  a 
legal  holiday. 


Analogous  provisiojis:     In  U.  S.:     Act  of  1867,  §  48,  R.  S.,  §  5013. 

In  Eng.:     Act  of  1883,  §  141,  General  Rule  4. 
Cioss-iefeiences:     To  the  law:     Expiration  of  four  months'  period,  §  3-b;  time  limit  for 
vacating  preference  secured  by  legal  proceeding,  §  3-a(3). 

Schedules  to  be  filed  within  ten  daySj  §  7(8). 

Composition,  application  to  set  aside  within  six  months,  §  13. 

Discharge,  time  limit  upon  application,  §  14-a. 

Revocation  of  discharge  within  one  year,  §  15. 

Petition  in  involuntary  proceedings,  returned  within  fifteen  days,  §  18-a. 

Bankrupt  to  appear  within  five  days,  §  18-b. 

Appeal  from  judgment  within  ten  days,  §  25-a. 

Allowance  of  claim,  proof  filed  within  one  year,  §  57-n. 

Notice  to  creditors,  by  mail,  ten  days,  §  58-a. 

Time  for  publication,  §  58-b.  ^ 

Preferential  transfers,  etc.,  within  four  months,  §  60. 

Priority  of  wages  earned  within  three  months,  §  64-b(4). 

Dividends,  time  of  declaring,  §  65. 

Unclaimed  for  six  months,  paid  into  court,  §  66. 

Transfers,, liens,  etc.,  within  four  months'  period,  §  67. 

Vesting  property  in  trustee  as  of  date  of  adjudication,  §  70. 
To  the  General  Orders:     Time  of  filing  papers  to  be  indorsed  by  clerk  or  referee,  II. 

Schedules  in  involuntary  proceedings,  within  five  days,  IX. 

Times  and  places  where  referees  shall  act,  XII. 

Trustee's  report  as  to  exemptions  within  twenty  days,  XVII. 

Order  to  show  cause  granted  by  referee  where  trustee  fails  to  report  within  five 

days,  XVII. 
Referee  to  make  return  to  judge  under  oath  on  first  Tuesday  of  each  month,  XXVI. 


SYNOPSIS  OF   SECTION. 
COMPUTATION    OF   TIME. 


I.  Computation  of  Time,  638. 

a.  In  general,  638. 

b.  By  months  and  years,  638. 

c.  By  days,  638. 

d.  By  fracHons  of  a  day,  638. 
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I.  COMPUTATION  OF  TIME. 

a.  In  general.—  The  rule  stated  in  this  section  is  familiar.  The  English 
law  is  similar.^  The  law  of  1867  differed  only  in  the  words  prescribing 
what  days  were  holidays.^  This  the  present  statute  does  elsewhere.^  But  the 
rule  does  not  permit  the  exclusion  of  Sundays  or  holidays,  save  those  coin- 
cident with  the  "  day  last  included."  * 

b.  By  months  and  years.— -The  phrases  "four  months"  and  "one  year" 
are  frequent  in  the  act.  The  present  section  speais  only  of  "  time  enumerated 
by  days."  Under  the  former  statute,  however,  it  was  held  that  the  same 
rule  applied  when,  the  time  was  enumerated  by  months  and  years.^  So, 
also,  under  the  law  of  1898.®  While  the  first  six  words  of  the  section  would 
seem  to  indicate  that  it  was  not  intended  f  o  apply  where  the  time  is  enumer- 
ated by  months  or  years,  the  following  words  "or  in  any  proceeding  in 
bankruptcy"  makes  it  applicable  to  any  proceeding  in  bankruptcy  where 
the  number  of  days  is  material.''  In  the  dissolution  of  attachments  made 
within  four  months  this  s_ection  has  been  applied  in  computing  those  months.* 

c.  By  days. —  Here  the  statute  is  self-explanatory.  Time  limitations,  based 
on  days,  are  found  in  many  sections;®  also  in  some  of  the  general  orders.^* 
Cases  on  the  timely  filing  of  petitions  will  be  found  in  the  footnote.-'^ 

d.  By  fractions  of  a  day. —  Here  the  Tule  seems  to  be  that  fractions  of  a 
day  will  be  disregarded.  This  doctrine  is  the  composite  of  an  ancient  con- 
troversy. Cases  under  the  present  law  and  its  predecessor  are  cited  in  the 
footnote.^^  There  can  now,  however,  be  no  question  about  the  rule  being  as 
stated.^* 


1.  Eng.  Act  of  1883,  §  141. 

2.  Act  of  1867,  §  48;  R.  S.,  §  5013. 

3.  Bankruptcy  Act,  §  1   (14). 

4.  Compare  In  re  York,  Fed.  Cas.  18,139. 

5.  In  re  Lang,  Fed.  Cas.  8,056;  Cooley  v. 
Cook,  125  Mass.  406. 

6.  Compare  In  re  Stevenson  (D.  C.,  Del.), 
2  Am.  B.  R.  66,  94  Fed.  110;  In  re  Holmes 
(D..C.,  Vt.),  21  Am.  B.  R.  339,  165  Fed. 
225,  in  which  the  court  said:  "Applying 
this  section  to  section  14,  I  hold  that  the 
old  expression  of  '  a  year  and  a  day '  is 
applicable,  or,  in  other  words,  if  a  bankrupt 
is  adjudicated  on  the  23d  day  of  November, 
1908,  he  may  file  his  application  for  dis- 
charge on  the  24th  day  of  November,  1909, 
and  if  the  24th  falls  on  Sunday,  or  a  holiday, 
the  next  day  thereafter." 

7.  In  re  Holmes  (D.  C,  Vt.),  21  Am.  B.  R. 
339,  165  Fed.  225. 

8.  Jones  v.  Stevens,  5  Am.  B.  E.  571,  94 
Me.  S82;  In  re  Warner  (D.  C,  Conn.),  16 
Am.  B.  R.  519,  144  Fed.  987. 

9.  Thus,  see  In  re  Wolf  (D.  C,  N.  J.) 
2  Am'.  B.  R.  322,  94  Fed.  382.  Where  a 
bankrupt  has  to  vacate  or  discharge  a  pref- 
erence five  days  before  the  22d  of  a  certain 
month  it  has  been  held  that  he  has  all  of  the 
17th  day^of  such  month.  Pittsburgh  Laun- 
dry V.  Imperial  Laundry  (C.  C.  A.,  3d  Cir.), 
18  Am.  B.  R.  756,  154  Fed.  662. 

10.  See  In  re  Scott  (D,  C,  N.  Car.),  3 
Am.  B.  R.  625,  99  Fed.  404. 

11.  In  re  Rogers,  Fed.  Cas.   12,003;   In  re 


Langj  Fed.  Cas.  8,056.  Exceptions  to  a  trus- 
tee's report,  filed  one  day  late,  that  is,  more 
than  twenty  days  thereafter,  will  be  dis- 
missed. Matter  of  Amos  (Ref.,  Ga.),  19  Am. 
B.  R.  804.     See  also  Am.  B.  R.  Dig.,  §  234. 

12.  In  re  Stevenson  (D.  C,  Del.),  2  Am. 
B.  R.  66,  94  Fed;  110;  In  re  Dupree  (D.  C, 
N.  Car.),  8  Am.  B.  R.  321,  97  Fed.  28;  Lei- 
digh  Carriage  Co.  v.  Stengel  (C.  C.  A.,  6th 
Cir.),  2  Am.  B.  R.  383,  95  Fed.  637;  In  re 
Stoner  (D.  C,  Pa.),  5  Am:  B.  R.  402,  105 
Fed.  752;  Jones  v.  Stevens,  5  Am.  B.  R. 
571,  94  Me.  582,  disapproving  of  Westbrook 
Mfg.  Co.  v.  Grant,  60  Me.  88;  In  re  Tona- 
wanda  St.  Planing  Mill  Co.  (Spec.  M.,  N.  Y.) , 
6  Am.  B.  R.  38.  And  under  the  law  of 
1867,  Dutcher  v.  Wright,  94  U.  S.  553. 

13.  Fractions  of  a  day. —  The  rule  in  bank- 
ruptcy, as  in  other  judicial  proceedings,  is 
that  as  to  the  general  doctrine  the  law  does 
not  allow  fractions  of  a  day,  and  that  such 
fractions  will  only  be  considered  when  sub- 
stantial justice  so  requires.  Moore  v.  Third 
Nat.  Bank  of  Philadelphia  (Super.  Ct.  Pa.), 
24  Am.  B.  R.  568,  41  Pa.  Super.  Ct.  497, 
quoting  Collier  on  Bankruptcy  (6th  ed.), 
p.  332;  In  re  Warner  (D.  C,  Ct.),  16  Am. 
B.  R.  519,  144  Fed.  987,  holding  that  an  at- 
tachment made  on  February  5,  1905,  in  the 
forenoon,  is  within  four  months  prior  to  June 
8,  1905,  at  5  p.  m.,  the  time  of  the  filing  of 
the  petition  in  bankruptcy  and  adjudication 
thereon,  and  is  thereby  dissolved. 


SECTION    THIRTY-TWO. 


TRANSFER  OF  CASES 
§  32.  Transfer  of  Oases.— a  In  the  event  petitions  are  filed  against 
the  same  person,  or  against  different  members  of  a  partnership,  in- 
different courts  of  bankruptcy  each  of  which  has  jurisdiction,  the  cases 
shall  be  transferred,  by  order  of  the  courts  relinquishing  jurisdiction, 
to  and  be  consolidated  by  the  one  of  such  courts  whicih-  can  proceed  with 
the  same  for  the  greatest  convenience  of  parties  in  interest. 


Analogous  provisions:     In  U.   S.:     None,  save  in  Gfeneral  Order  XVI,  under  the  Act  of 
1867.    See  also  R.  S.,  §  5121. 
In  Eng.:     Act  of  1883,  §  97;  General  Rules,  18-26. 
Cross-references:     To  the  law:     Jurisdiction  of  court  of  bankruptcy  to  transfer  cases  to 
other  courts  of  bankruptcy,  §2(19).  -  '  / 

Jurisdiction  over  one  partner  includes  all  partners,   §   5. 
To  the  General  Orders:     Petitions  in  diflferiBnt  districts;  priorities,  VI. 
Proceedings  in  partnership  cases,  VIII. 


I.  TRANSFER  OF  CASES. 

Meaning  and  scope. —  This  seetioii  is  intended  to  avoid  conflicts  of  jurisdic- 
tion between  the  courts  of  different  districts.  Three  different  district  courts 
might  have  jurisdiction,  i.  e.,  where  the  bankrupt  resides,  where  he  has  his 
domicile,  and  where  he  has  his  principal  place  of  business?^  Three  petitions 
even  might  be  filed,  were  the  case  involmitary.  Th«  possible  complications 
increase  when  partnerships  are  considered.  Therefore,  the  Supreme  Court, 
under  the  former  law,  influenced  doubtless  by  the  analogy  of  the  last  clause  of 
§  36  of  that  law  prescribed  by  rule  ^  that  the  court  first  acquiring  jurisdiction 
should  keep  it.  This  rule  is  now.  General  Order  VI,  but  with  a  sentence  added 
to  make  it  conform  to  the  section  under  discussion.  The  latter  is  new. '  It  seems 
intended  to  modify  the  hard  and  fast  rule  of  seniority  formerly  applied,  by  per- 
mitting one  of  the  courts  having  jurisdiction  to  relinquish  it  and  to  order  a  con- 
solidation, if  "for  the  convenience  of  parties  in  interest,"  ®    Neither  the  act  nor 

1.  Bankruptcy  Act,  §  2.  -  Where   a   petition   has  been   filed   against 

2.  See  Act  of  1867,'Oeneral  Order  XVI.  a  corporation  in  the  district  of  its  domicile, 

3.  In  re  Elmira  Steel  Co.  (Di  C,  N.  Y.),  and  thereafter  a  petition  is  filed  against  it 
5  Am.  B.  R.  484,  109  Fed.  456;  In  re  Globe  in  a  district  in  another  State,  the  court  i^i 
Security  Co.  (D.  C,  N.  Y.),  12  Am.  B.  R.  which  the  first  petition  is  filed,  unless  satis- 
764,  note,  IS"?  Fed.  709.  fied  that  it  is  for  the  greatest  convenience 

Transfer    for    convenience    of    parties    in  of  all  parties  in  interest  that  the  case  should 

interest.:— Where  petitions  have  been  filed  in  be  transferred,  ia  required  to  retain  jurisdic- 

different  districts,  the  case  should  be  heard  tion  until  the  proceedings  are  closed.     In  re 

in  the  district  of  the  bankrupt's   domicile,  Tybo  Mining  &  Reduction  Co.   (B.  C,  Me.), 

or  else  be  transferred  to  tjie  district  where  13  Am.  B.  R.  68,  132  Fed.  697. 

it  would  be  for  the  greatest  convenience  of  Where  proceedings  m  bankruptcy ,  against 

tMb  parties  in  interest.     In   re  Waxelbaum'  a  corporation  had  been   commenced  in   Ala- 

(D.  C,  N.  Y'.),  3  Am.  B.  R.  3'92,  98  Fed.  589.  bama,  Tennessee  and  New  Jersey,  in  order 
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the  general  order  attempts  to  define  the  terms,  "  greatest  convenience  "  or  "  par- 
ties in  interest."  The  interpretation  placed  upon  them  by  the  court,*  that  the 
term  "  parties  in  interest,"  covel'S  every  party  having  any  interest  in  or  connec- 
tion with  the  case,  including  priority,  secured  and  unsecured  creditors,  as  well 
as  the  bankrupts  themselves,  and  that  the  term,  "  greatest  convenience,"  depends 
upon  all  the  circumstance^ --^proximity  of  a  majority  of  creditors  and  the 
place  of  business  of  the  bankrupts  to  the  .court,  proximity  of  witnesses  whose 
attendance  is  desired  in  any  hearing,  and,  perhaps  numerous  other' factors  — 
would  seem  to' be  the  correct  view.®  Jurisdiction  so  to  do  is  conferred  by 
§  2  (19).  The  expressed  preference  of  a  majority  of  the  creditors  for  a 
transfer,  while,  worthy  of  careful  consideration,  is  not  conclusive  upon  the 
question,  of ,  convenience ;  the  burden  of  proving  greater  convenience  is  upon 
those  seeking  the  transfer.®  Save  as  modified  .by  this  section,  however,  the 
practice  in  vogue  under  the  former  law  is  continued  under  the  present.  TJnless 
the  court  in  which  the  first  petition  is  filed  is  satisfied  that  it  is  for  the  greatest 
convenience  of  all  parties  in  interest  that  the  case  should. be  transferred^  it 
will  retain  jurisdiction,''^  and  may  stay  the  other  court  or: courts  from  further 
proceeding  until  an  adjudication  is  made  or  refused.®    The,  petitioners  in  the 


>jiamed,  and  the  proceeding , in  the  latter  State, 
including  the  adjudication  therein,  is  by 
order  transferred  to  the  Tennessee  coxlrt,  an 
order  of  the  Alabama  court  transferring  the 
proceeding  therein  to  the  Tennessee  court,, 
upon  the  ground  of  "  greatest  convenience  di 
parties  in  interest,"  is  only  reviewable  by 
•  appeal  from  the  order  of  transfer,  although 
the  court  granting  such  order,  may  have 
made  an  erroneous  finding  that' the  Tennes- 
see court  had  jurisdictioh  of  the  proceeding 
therein.  Kyle  Lumber  iOo.  v.  Bush  (iC.  0. 
A.,  5th  Cir.),  13  A*q.  B.'  R.  SS5,  133'  Fed. 
688. 

A  motion  to  transfer  a  proceeding  against 
a  domestic  corporation  commenced  in  the 
Southern  District  "of  New  York  three  days 
prior  to  the  filing  of  a  petition  against  it 
in  Colorado,  will  be  granted,  and  the  pro- 
ceedings consolidated.  Matter  of  The  Gen- 
eral Metals  Co.  (D.  0.,  'N.  Y.),  12  Am.  B.  E. 
770,  133  Fed.  84. 

General  Order  No.  6  as  to  the  jurisdiction 
of  the  court  where,  two  or  more  petitions 
are  filed  in  different  districts  against  the 
same  debtor  is  subject  to  the  provisions  of 
this  section  (§  32)  relating  to  the  transfer 
and  consolidaltion  of  petitions  for  the  con- 
venience of  parties  in  interest.  In  re  Isaac- 
son (I>.  C,  N.  Y.),  20  Am.  B.  E.  4'30,  161 
Fed.  779. 

4.  Matter  of  United  Button  Co.  (D.  C, 
Del.),  13  Am.  B.  R.  454,  137  Fed.  668. 

5.  In  re  Sterne  &  Levi  (D.  C,  Tex.  Eef.), 
26  Am.  B.  R.  259. 

6.  Burden  of  proving  convenience. —  Matter 
of  United  Button  Co.  (D.  0.,  Del.),  13  Am. 
B.  R.  454,  137  Fed.  668,  which  construes 
generally  the  provisions  of  this  section. 

In  a  proceeding  before  the  bankruptcy 
court  first  taking  jurisdiction  of  a  bank- 
ruptcy case,  to  determine  the  question  which 
of    two    bankruptcy    courts    should    proceed 


with  the  case  for  the  greatest  convenience  of 
parties  in  interest,  the  burden  of  satisfy- 
ing the  coiirt  by '  a  fair  preponderance  of 
the  evidence  that- it  would  be  ior  the  great- 
est convenience  of  .parties  in  interest  to 
transfer  such  case  to  the  other  court  is, 
under  section  32  of  the  Bankruptcy  Act 
and  General  Order  VI,  upon  the  party  seek- 
ing the  transfer,  and  where  ample  notice 
of  the  time  and  object  of  a  hearing  upon 
the  maitter  has  been  given  to  all  parties 
;  in  interest  and  no  creditor ,  appears  in  favor 
of  ,  a  transfer  and  nothing  in  support  of 
such  petition  to  transfer  is  offered  by  the 
petitioner  against  an  array  of  facts  arid 
circumstances  constituting  a  great  prepon- 
derance of  the  evidence  in  favor  of  the  court 
first  taking  jurisdiction  retaining  and  pro- 
ceeding with  the  case,  such  petition  to  trans- 
fer should  be  denied.  In  re  Sterne  &  Levi 
(D.  C,  Tex,  Eef. ) ,  26  Am.  B.  R.  259. 

7.  In  re  Greenfield,  42  How.  Pr.  (N.  Y.), 
469 ;  In  re  Penn,  Fed.  Cas.  10,927 ;  In  re 
Boylan,  Fed.  Cas.  1,757;  In  re  Boston,  H.  & 
E.,  etc..  Fed.  Cas.  1,678;  In  re  Leland,  Fed. 
Cas.  8,228 ;  Shearman  v.  Bingham,  Fted.  Cas. 
12,733.  , 

8.  In  re  Sears  (D.  C,  N.  Y.),  7  Am.  B.  R. 
279,  112  Fed.  58,  as  modified  on  another 
point  by  s.  c,  8  Am.  B.  R.  713,  117  Fed. 
294;  Matter  of  United  Button  Co.  (D.  C, 
N.  Y.),  12  Am.  B.  R.  261,  132  Fed.  378. 

Bankrupt  corporations. —  The  word  "indi- 
vidual," as  used  in  General  Order  VI,  provid- 
ing that  "  in  case  two  or  more  petitions  shall 
be  filed  against  the  same  individual  in  differ- 
ent districts,  the  first  hearing  shall  be  had 
in  the  district  in  which  the  debtor  has  his 
domicile,"  is  equivalent  to  "  person,"  and  as 
such  includes  a  corporation.  Matter  of 
United  Button  Co.  (D.  C,  N.  Y.).  12  Ajn 
B.  R.  761,  132  Fed.  378. 
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preferred  district  must  proceed  with  diligence  to  secure  their  rights,  for  if 
there  be  an  adjudication  in  another  district,  jurisdiction  thereon  to  admin- 
ister the  estate  is  obtained.®  ,  ;;  ■ .  ~ 

)    •' 
Where   the  business   transactions   of   two       ceed.     In  re  South-Western  Bridge  &  Iron 
alleged  bankrupt  corporations  organized  in       Co.    (D.  C,  Kan.),  13  Am.  B.  E.  304,   133 
different  jurisdictions  are  so  iiitermingled  as  .     Fed.  ;568. 

to   be   impossible   of    sepaJatioii,   the   cqurt  9.  Matter   of  United   Button  Co.    (B.  C., 

which  firsl^  acquires  jufiadiciioii  inay  pro-      K.  Y'.),  12  Aiu:  B.  R.  261,  132  Fed.  378. 
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SECTION    THIRTY-THREE. 


CREATION  OF  TWO  OFFICES. 
§  33.  Creation  of  Two  Offices.—  a  The  offices  of  referee  and  trustee 
are  hereby  ereated. 

Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  3,  R.  S.,  §  4943. 

In  Eng.:     None. 
Cross-references:     To  the  law:     Court  may  include  referee,  §  1(7). 
Officer  includes  referee  and  trustee,  §  1(18). 
Referee  means  referee  who  has  jurisdiction,  §  1  (21) . 
Trustee  includes  all  trustees  of  the  estate,  §  1  ( 26 ) . 
Offenses  by  referee  and  trustee,  §  29. 
Refereesj  appointment,  removal  and  districts,  §  34. 

Qualifications  and  oath,  §§  35,  36. 

Number  and  jurisdiction,  §§  37,  38. 

Duties,  compensation,  contempts  before,  §§  89-41. 

Records;  absence  or  disability,  §§  42,  43. 
Trustees,  appointment,  §  44. 

Qualifications;  death  or  removal,  §§  45,  46. 

Duties  and  compensation,  §§  47,  48. 

Accounts  and  papers,  §   49. 
Bonds  of  referees  and  trustees,  §  50. 


SYNOPSIS  OF   SECTION. 

CREATION  OF  TWO  OFFICES. 


I.  Creation  of  Offices  of  Referee  and  Trustee,  642. 

a.  Comparative  legislation,  642. 

b.  Rejeree  and  trustee,  642. 


I.  CREATION  OF  OFFICES  OF  REFEREE  AND  TRUSTEE. 

a.  Comparative  legislation. —  The  corresponding  officers  under  the  English 
system  are  registrars  and  trustees;  under  the  law  of  1867,  registers  and 
assignees.^     No  statute  heretofore,  however,  has  formally  created  the  offices. 

b.  Referee  and  trustee. —  The  statute  elsewhere  prescribes  that  the  word 
"  officer "  shall  include  clerk,  marshal,  receiver,  referee,  and  trustee.^  The 
two  former  existed  before  the  law  was  passed;  the  third  comes  into  being 
only  in  those  eases  where  the  court  finds  him  necessary  and  appoints  him.^ 
It  is  a  little  difficult  to  understand  why  this  section  was  necessary;  §  34 
provides  for  the  appointment  of  referees,  §  44  of  trustees.  Each,  though 
thus  an  officer,  has  but  intermittent  functions.     The  effect  of  this  doctrine 

1.  Act  of  1867,  §  3,  R.  S.,  §  4993.  3.  Bankruptcy  Act,  §  2  (3)    (16)^ 

2.  Bankruptcy  Act,  §  1   (18). 

[642] 
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on  the  limitations  of  §  72  is  considered  later.*  The  referee  is  formally  des- 
ignated for  a  special  term,®  and  is  vested  with  powers  only  as  to  such  cases 
as  have  been  referred' to  him.  The  trustee  is,  save  for  this  section,  not  an 
officer  at  all,  but  a  liquidator,  appointed  by  the  creditors.*  For  the  juris- 
diction, duties,  and  compensation  of  these  officers,  and  the  like,  reference 
should  be  had  to  the  succeeding  sections.^ 

4.  See  §  72  of  this  work.         ,  6.  Bankruptcy  Act,  §  44. 

6.  Bankruptcy  Act,  §  34  (!)."■   "  7.  Bankruptcy  Act,  §§  34-50. 


SECTION  THIRTY-FOUR. 


APPOINTMENT,  REMOVAL,  AND  DISTRICTS  OF  REFEREES. 
§  34.  Appointment,  Removal,  and  Districts  of  Referees.— a  Courts 
of  bankruptcy  shall,  within  the  territorial  limits  of  which  they 
respectively  have  jurisdiction,  (1)  appoint  referees,  each  for  a  term  of 
two  years,  and  may,  in  their  discretion,  remove  them  because  their 
services  are  not  needed  or  for  other  cause;  and  (2)  designate,  and 
from  time  to  time  change,  the  limits  of  the  districts  of  referees,  so 
that  each  county,  where  the  services  of  a  referee  are  needed,  may 
constitute  at  least  one  district. 


Analogous  provisions:     In  U.  S.:     As  to  appointment,  Act  of  1867,  §  3,  R.  S.,  §  4993;  Act 
of  1841,  5;  Act  of  1800,  §  2;  As  to  removal.  Act  of  1867,  §  5,  K.  S.,  §  4997. 
In  Eng.:     None. 
Cross-references:     To  the  law:     Court  may  include  referee,  §  1(7). 

Referee  means  referee  having  jurisdiction  of  estate,  §  1(2). 

Reference  to  referee  where  judge  is  aibsent  from  district,  §  18-f. 

Offenses  by  referee,  §  29. 

Qualifications;  oath  of  office,  §§35,  36. 

Number  of  referees,  §  37. 

Jurisdiction  and  duties;  compensation,  §§  38-40. 

Contempts  before  referees,  §  41. 

Bonds  of  referees,  §  50. 


SYNOPSIS  OF   SECTION. 

APPOINTMENT,  REMOVAIj,   AND   DISTRICTS   OF  REFEREES. 

I.  Appointment,  Removal,  and  Districts  of  Referees,  644. 

a.  Appointment,  644. 

b.  Removal,  645. 

c.  Term,  645. 

d.  Limits  of  district,  645. 


I.  APPOINTMENT,  REMOVAL,  AND  DISTRICTS  OF  REFEREES, 
a.  Appointment.!—  Under  the  present  law,  the  judge  of  each  district  appoints 
the  referees.     By  the  former  law,  the  registers  were  appointed  by  him,  but 
on  the  nomination  of  the  chief  justice.^     The  power  to  appoint  is  limited 

1.  See  also  Am.  B.  R.  Dig.,  §  66.  J.  Act  of  1867,  §  3,  R.  S.,  §  4993. 

[644] 
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withiu  the  territorial  limits  of  the  court ;  a  judge  of  one  district  while  holding 
court  in  another  district  cannot  appoint  a  referee  for  the  latter  district.  The 
"court"  must  appoint  the  referee,  an4  not  " the.  judge," ^  But  a  district 
judge  holding  a  court  of  "bankruptcy,  may  appoint'  or  remove  a  referee,  though 
there  is  another  district  judge  in  the  district  having  equal  and  concurrent 
authority.*  The  appointment  is  usually  in  the  form  of  a  court  order,  desig- 
nating the  limits  of  the  referee's,  district  ^and.  his  term,  of  office.  From  that 
time  and  during  such  term  all  bankruptcy  cases  arising  in  his  district  are 
usually  referred  to  him,  unless  he  is  absent,  disqualified  or  removed;^  they 
may,  however,  for  the  convenience  of  parties  be  referred  to  any  referee  within 
the  territorial  jurisdiction  of  the  court,®  or  the  court  may  appoint  a  special 
referee  to  hear  a  particular  ease  in  the  event  of  the  disqualification  of  the 
regular  referee.''  The  order  of  designation  being  discretionary  the  circuit 
court  of  appeals  will  not  undertake  td  review  it.^  If  there  is  more  than  one 
referee  in  the  referee  district,  the  cases  are  distributed  in  such  manner  as 
the  court  directs. 

b.  Removal.® —  This  is,  like  the  apppintment,  discretionary.  -  But  it  must 
be  either  because  the  services  of  a  referee  are  not  needed,  or  for  other  cause. 
The  cause  should  be  stated  in  the  "order  of  removal.  It  is  not  thought  that 
the  words  "for  cause"  here  give  the  right  to  notice  and  a  hearing.  As  long 
as  the  judge  finds  the  cause  sufficient,  it  is  enough.-^'*  The  circuit  court  of 
appeals  may  not  control  the  discretion  of  a  district  court  in  the  matter  of  the> 
appointment  or  removal  of  a  referee. ^^- 

c.  Term. — The  register  held  office  until  the  judge  deemed  his  assistance 
unnecessary.  The  term  of  the  referee  is,  however,  fixed  at  two  years.  There 
is  nothing  in  the  statute  which  invalidates  the  acts  of  a  referee  after  the 
expiration  of  his  term.  He  continues  a  referee  in  each  unclosed'  case  pre- 
viously referred.  If  removed,  the  order  of  removal  will  doubtless  remove 
him  as  to  such  cases.  Without  any  standing  order  of  appointment,  the  court 
can  continue  to  refer  cases  in  his  district  to  him,  provided  there  is  no  other 
regularly  appointed  referee  in  his  district,  and  the  order  of  reference  will  in  ' 
itself  confer  jurisdiction  and  be  deemed  an  appointment  to  that  extent. 

d.  Limits  of  district. —  Under  the  former  law,  at  least  one  register  was 
appointed  in  each  congressional  district.  This  seems  to  have  been  dropped 
out  when  that  law  was  fused  into  the  Eevised  Statutes.^  Now  the  referee 
district  is  fixed  by  the  judge,'  but  should  be  so  that  each  county  "may  con- 
stitute at  least  one  district."  This  seems  to  mean  that  referee  districts  cannot 
be  larger  than  a  single  county,  a  provision  apparently  ignored  in  many  juris- 
dictions.^^ There  is  warrant,  "however,  for  the  practice,  for  the  judge  may 
conclude  that  the  services  of  a  referee  are  not  needed  in  a  particular  county 
and  combine  it  with  another  county  or  counties  into  a  single  referee  district. 

3.  In  re  Steele  (D.  C,  Ala.),  20  Am.  B.  E.  10.  Compare  State  v.  Doherty,  25  La.  Ann. 

446,  162  Fed.  694.  119. 

.4.  Birch  V.  Steele  (C.  C.  A.,  5th  Cir.),  21  11.  Birch  v.  Steele  (C.  C.  A.,  5th  Cir.),  21 

Am.  B.  E.  539,  165  Fed.  577.  Am.  B.  E.  539,  165  Fed.  577. 

5.  Compare  Bankruptcy  Act,  §  43.  12.  Act  of  1867,  §  3,  E.  S.,  §  4993.    - 

G.  See  under  §  22  of  this  work.  13.  It  is  well  known  that  referee  districts 

-      7.  Bray  V.  Cobb   (D.  C,  N.  Car.),  1  Am.  of  two  or  three  counties,  ot  even  of  a  score 

B  E   153   91  Fed.  102.  of  counties,  and  in  one  case,  the  Southern 

8.  In  re  Alden  (C.  C.  A.,  1st  Cir.),  30  Am.  District  of  Illinois,  of  a  whole  district,  have 

B  E.  48   205  Fed.  145.  been  created  under  this  seemingly  inelastic 


9.  See  also  Am.  B.  R.  Dig.,  §  66.  clause. 


SECTION    THIRTY-FIVE. 


QUALIFICATIONS  OF  REFEREES. 
§  35.  Qualifications  of  Referees.^  a  Individuals  shall  not  be  eligible 
to  appointment  as  referees  unless  they  are  respectively  (1)  competent 
to  perform  the  duties  of  that  office;  (2)  not  holding  any  office  of  profit 
or  emolument  under  the  laws  of  the  United  States  or  of  any  State 
other  than  commissioners  of.  deeds^  justices  of  the  peace,  masters  in 
chancery,  or  notaries  public;  (3)  not  related  by  consanguinity  or 
affinity,  within  the  third  degree  as  determined  by  the  common  law,  to ' 
any  of  the  judges  of  the  courts  of  bankruptcy  or  circuit  courts  of  the 
United  States,  or  of  the  justices  or  judges  of  the  appellate  courts  of 
the  districts  wherein  they  may  be  appointed ;  and  (4)  residents  of,  or 
have  their  offices  in,  the  territorial  districts  for  which  they  are  to  be 
appointed. 


Analogous  provisions:     In  TI.  S.:     Act  of  1867,  §  3,  K.  S.,  §§  4994,  4995. 

In  Eng.:     None. 
Cross-references:      To   the   law:      Eeferee   includes   referee   having    jurisdiction   of    estate, 
§  1(21). 
Creation  of  office;  appointment  and  removal,  §§  33,  34. 
Oaths  of  office,  §  36. 

Referee's  absence  a  disability,  effect,  §  43. 
Bond  of  referee,  §  50. 


SYNOPSIS  OF   SECTION. 
aTJAIilPIOATIONS   OP  RSFEREBS. 

I.  Qualifications  of  Referees,  646. 

a.  In  general,  646. 

b.  Disqualification,  647. 


I.  QTIALIFICATIONS  OF  REFEREES.^ 
a.  In  general.— A.  referee  is  a  judicial  officer;^  and  this  section  sets  proper 
limits  on  nepotism  in  his  appointment  or  the  enjoyment  by  him  of  more  than 
one  office.^      The  former  law  contained  no  restriction  save  that  the  register 

1.  See  also  Am.  B'.  E.  Dig.,  §§  67,  68.  N.  Dak.),  11  Am.  B.  R.  245    12  N    Dak    '^\ 

2.  Compare  White  v.  Schloerb,  178  U.  S.       94  N.  W.  901  ' 

?c?'/t  4"-,  ^7  ^-   ^''i'  ^"ppf  PI  ^^^'"*'  I  In   unpopulous   districts,   this   is   often 

181  U.  S.   1,  7  Am'.  B,.  R.  224;   Clendening       a  hardship,  as  a  referee  bv  this  seetion   iq 
V.  Eed  River  Valley  Nat.   Bank    (Sup.   Ct.,       cloarly  disqualified  from  holding  any  other 
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must  be  a  counselor-at-law  of  the  district  or  the  State  courts.*  Further 
restrictions  were  prescribed  in  his  oath  of  office,  and  he  was  prohibited  from 
acting  as  attorney  or  counselor  in  any  bankruptcy  case  in  his  district,  especially 
after  the  amendment  of  1874.^  Now  a  referee  must  be  (a)  a  resident  of, 
or  have  offices  in  the  district  for  which  he  is  appointed,*  and  (b)  competent 
to  serve;  (c)  provided  he  does  not  hold  anyl)ther  office  of  profit  or  emolument 
(except  certain  offices  here  enumerated)  or  (d)  is  related  to  certain  judicial 
officers  of  the  United  States  by  consanguinity  or  affinity  within  the  third 
degree.  . 

b.  Disqualifioation. —  Referees,  although  duly  appointed,  if  not  strictly  within 
the  terms  of  this  section,  would  probably  be  disqualified  to  act  at  all.  Dis- 
qualification often  occurs  in  specific  cases.''^  Whether  he  is  disqualified  is 
usually  a  matter  either  of  discretion  on  the  part  of  the  judge  or  of  conscience 
on  the  part  of  the  referee.      This  matter  is  discussed  elsewhere.® 

oflSee,  either  legislative,  executive,  or  muni-  struction  Co.   (D.  C,  N.  Y.),  17  Am.  B.  R. 

cipal    (with  the  exceptions  specified  in  this  279,   147   Fed.  868,  holding  that  a  court  of 

section),    provided    it    is    one    of    profit    or  bankruptcy  of  one  district  has  no  power  to 

emolument.     The  restriction  is,  however,  on  appoint  a  referee  residing  without  its  terri- 

the  whole,  a  wise  one.  "  It  is  suflSciently  un-  torial  jurisdiction. 

fortunate  that  referees  must  practice  their  7.  When     referee      not      disqualified.— A 

professsion   as   a   means   of   livelihood,   thus,  debtor  who  owes  an  alleged  bankrupt  a  debt 

one  day  sitting  in  judgment,  the  next  per-  which  is  not  denied  by  the  debtor,  and  whose 

haps  pleading  in  another  court  against  him  status  as  a  debtor  cannot  be  changed  by  any 

who  was  a  pleader  in  the  referee  court  but  of-  the  proceedings  in  bankruptcy,  and  whose 

yesterday.     They  certainly  should  not  exer-  liability  would  be  unafiFected  by   such   pro- 

cise  other  functions  of  a  political  or  public  ceedings,  is  not  disqualified  to  act  as  referee 

character.  in   bankruptcy.      Bray   v.   Cobb    (D.   C,   N. 

4.  Act  of  1867,  §  3,  R.  S.,  §  4994.  Car.),  1  Am.  B.  R.  153,  91  Fed.  102. 

5.  R.  S.,  §i  4995,  4995-a.  8.  See  under  §§39  and  43. 

6.  In  re  Schenectady  Engineering  &  Con- 


SECTION    THIRTY-SIX. 


OATHS  OF  OFFICE  OF  REFEREES. 

§  36.  Oaths  of  Office  of  Referees. —  a  Referees  shall  take  the  same 
oath  of  office  as  that  prescribed  for  judges  of  United  States  courts. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  3,  R.  S.,  §  4995. 

In  Eng.:  '  None. 
Cross-references:     To  the  Forms:     Form  of  oath  of  oflSce,  No.  16. 


OATH    OF   OFFICE    OF   REFEREES.i 

This  provision  emphasizes  the  difference  between  the  register  under  the 
former  law  and  the  referee  under  the  present.  The  register  was  merely  an 
assistant  to  the  judge,  his  functions  largely  clerical  f  the  referee  is,  in  effect, 
in  all  cases  referred  to-  him,  save  in  name  and  concerning  a  few  matters 
reserved  to  the  judge  by  the  statute,  a  court  of  original  jurisdiction.^  There-  ^ 
fore,  this  section  requires  him  to  take  the  same  oath  as  that  taken  by  other 
Federal  judges.*  This  is  the  historic  oath  found  in  §  712  of  the  U.  S.  R.  S., 
and  from  it  incorporated  into  Form  No.  16.  It  should  be  taken  before  the 
district  judge.^ 

1.  See  also  Am.  B.  R.  Dig.,  §  69.  4.  White  v.  Schloerb,  178  U.  S.  542,  4  Am. 

2.  Act  of  1867,  §  3,  K.  S.,  §  4993.  B.  R.  181. 

3.  For  cases  holding  this,  see  under  §  39.  5.  Form'  No.  16. 
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SECTION    THIRTY-SEVEN. 


NUM3ER  OF  REFEREES.  ' 
§  37.  Number  of  Referees. —  a  Such  number  of  rfeferees  shall  be 
appointed  as  may  be  necessary  to  assist  in  expeditiously  transacting 
the  bankruptcy  business  pending  in  the  various  courts  of  bankruptcy. 


Analogous  provisions:     In  U.  s.:     Act  of  1867,  §  3,  R.  S.,  §  4993. 

In  Eng.:     None. 
Cross-ieferences:     To  the  law:    Appointment,  removal  and  districts  of  referees,  §  34. 


I.  NUMBER  OP  REFEREES. 

This  section  should  be  read  -with  §  34.  The  former  act  gave  a  like  dis- 
cretion.^ ■  The  only  limit  on  the  number  of  referees  in  any  given  district  is 
that,  only  so  many  shall  be  appointed  as  may  be  necessary  "to  assist  in 
expeditiously  transacting  the  bankruptcy  business  "  pending  in  such  district.^ 
The  authority  of  the  court  of  bankruptcy  to  appoint  referees  is  confined  in 
number  only  within  the  discretion  of  the  court  itself.^ 

1.  Act  of  1867,  §  3,  R.  S.,  §  4993.  671,  156  Fed.  853,  holding  that  where  there 

2.  Save  in  large  trade  centers  like  New  are  two  district  judges  having  concurrent 
York,  Chicago,  Philadelphia,  Boston  and  Bal-  jurisdiction,  one  of  them  may  appoint  a  ref- 
timore,  but  one  referee  has,  as  a  rule,  heen  eree  without  the  concurrence  of  the  other, 
appointed  for  each  referee  district.  while  the  other  is  absent  from  the  district. 

3.  In  re  Steele  (D.  C,  Ala.),  19  Am.  B.  E. 
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SECTION    THIRTY-EIGHT. 


JURISDICTION  OF  REFEREES. 
§  38.  Jurisdiction  of  Referees. —  a  Eef erees  respectively  are  hereby 
invented,  subject  always  to  a  review  by  the  judge,  within  the  limits 
of  their  districts  as  established  from  time  to  time,  with  jurisdiction 
to  (1)  consider  all  petitions  referred  to  them  by  the  clerks  and  make 
the  adjudications  or  dismiss  the  petitions;  (2)  e:^ercise  the  powers 
vested  in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and 
the  examination  of  persons  as  Vitnesses  and  for  requiring  the  pro- 
duction of  documents  in  proceedings  before  them,  except  the  power 
of  commitment;  (3)  exercise  the  powers  of  the  judge  for  the  taking 
possession  and  releasing  of  the  property  of  the.  bankrupt  in  the  event 
of  the  issuance  by  the  clerk  of  a  certificate  showing  the  absence  of  a 
judge  from  the  judicial  district,  or  the  division  of  the  district,  or  his 
sickness,  or  inability  to  act;  (d:)  perform  such  part  of  the  duties, 
except  as  to  questions  arising  out  of  the  applications  of  bankrupts 
for  compositions  or  discharges,  as  are  by  this  act  conferred  on  courts 
of  bankruptcy  and  as  shall  be  prescribed  by  rules  or  orders  of  the 
courts  of  bankruptcy  of  their  respective  districts,  except  as  herein 
otherwise  provided;  and  (5)  upon  the  application  of  the  trustee  during 
the  examination  of  the  bankrupts,  or  other  proceedings,  authorize  the 
employment  of  stenographers  at  the  expense  of  the  estates  at  a  com- 
.pensation  not  to  exceed  ten  cents  per  folio  for  reporting  and 
transcribing  the  proceedings. 


Analogous  provisions:  In  U.  S.:  Act  of  1867,  §  4,  E.  S.,  §§  4998,^  4999,  5002,  5009 

In  Eng.:  §  99;  General  Rule  7. 
Cross-references:  To  the  law:  Court  may  include  referee,  §  1  (7). 

Referee  means  referee  having  jurisdiction  of  the  bankrupt  estate,  §  1  (211. 

Jurisdiction  of  court  of  bankruptcy,  §  2. 

Bankrupts  to  comply  with  lawful  orders,  §  7-a(2). 

Examination  of  banlirupt,  §  7-a(9). 

Stay  of  suits  by  or  against  banltrupt,  §  11-a. 

Composition,  jurisdiction  as  to,  §  12.  ■ 

Discharges,  application  to  be  made  to  judge,  §'14-a. 

Adjudication,  filing  petition,  §  18-a. 

Reference  of  case  to  referee  where  judge  is  absent  from  district,  §  18-f. 

Oaths  administered  by  referee,  §  20-a  ( 1 ) . 

Examination  of  persons  before  referee,  §  21. 

Certified  copies  of  proceedings,  §  21-d. 
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Cross-references:    Continued. 

Reference  of  cases  after  adjudication-  §  22. 

Wrongful  acts  by  referee,  punishment,  §  29-e. 

Duties  of  referees,  §  39-a. 

Acts  of  referees  prohibited,  §  39-b. 

Compensation  of  referees,  §  40. 

Contempts  before  referees,  §  41. 

Records  of  referees,  how  kept,  §  42. 

Absence  or  disability  of  referee,  §  43. 

Bonds  of  referees,  execution  and  sureties,  §  50. 

Meetings  of  creditors,  referee's  duties,  §  55. 

Proof  and  allowance  of  claims,  §  57. 

Notices  to  creditors  given  by  referee,  §  58-c. 

Expenses  of  administering  estates,  payment,  §  62. 

Dividends,  declaration  and  payment,  §  65. 
To  the  General  Orders:    Referee  may  require  indemnity  for  expenses,  X. 

Duties  of  referee  as  to  administration,  XII. 

Order  of  reference;  thereafter  proceedings  to  be  before  referee,  XII(l);  time  and 
place  where  referee  acts,  Xli(2). 

Taking  testimony  before  referee,  XXII. 
To  the  Forms:    Order  of  reference,  No.  14. 

Order  of  reference  in  judge's  absence,  No.  15. 

Order  for  examinsition  of  bankrupt.  No.  28. 

Certificate  by  referee  to  judge.  No.  56. 

See  also  Supplemental  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms,  2nd 
Ed. 


SYNOPSIS  OF   SECTION. 
JURISDICTION  OP  re3fkre:e:s.  i 

I.  Jurisdiction  of  Referees  in  General,  651. 

a.  Comparative  legislation,  651. 

b. '  Scope  and  meaning  of  section,  652. 
n.  Express  Powers,  653. 

a.  To  muke  adjudicaiions  or  dismiss  petitions,  653. 

(1)  In  general,  653. 

(2)  Genbrax  Oedeb  XII,  653. 

.  (3)  Practice  after  reference  in  involuntary  cases,  653. 

b.  Power  to  administer  oaths,  conduct  examinations,  etc.,  654. 
c  Power  to  seize  and  release  property,.  655. 

d.  Power  to  exercise  generally  the  statutory  jurisdiction  oj  the  judge,  except  in 
certain, matters,  656. 

(1)  In  general,  656. 

(2)  Jurisdiction  over  discharges  and  compositions,  658. 

(3)  Power  of  referee  to  grant  injunctions,  659. 

(4)  Employment  and  compensation  6f  stenographers,  660. 


I.  JURISDICTION  OF  REFEREES  IN  GENERAL.i 

a.  Comparative  legislation.— The  Englist  act  of  1883  has  a  similar  section.^ 
The  jurisdiction  of  registrars  in  bankruptcy  is,  however,  both  larger  and 

a.  See  also  Am.  B.  R.  Dig.,  §§  70-79.  2.  Eng.  Act  of  1883,  §  99. 
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smaller  than  that  of  our  referees.  They,  as  a  rule,  cannot  act  save  on  applica- 
tions unopposed,  yet  they  have  the  very  important  power  of  making  interim 
orders  in  cases  of  urgency  and,  if  of  the  high  court,  may  grant  discharges  and 
confirm  compositions.  Under  our  law  of  1867,  the  registers  had  power  to 
transact  administrative  or  ex  parte  business,*  but  issues  of  law  or  fact  were 
always  heard  by  the  judge.*  A  comparison  of  the  two'  sections  will  indicate 
the  great  difference  between  their  functions  and  those  of  the  present  referees.  • 
b.  Scope  and  meaning  of  section. —  Manifestly  this  section  is  one  of  limita- 
tion. Unless  jurisdiction  is  given  or  can  reasonably  be  inferred,  from  its 
words,  it  cannot,  as  a  rule,  be  exercised  by  the  referee.®  However,  the  broad 
terms  of  subdivision  4  coupled  with,  in  many  districts,  rules  conferring  on 
them  all  the  powers  and  functions  of  the  judge. that  are  not  by  the  statute  or 
the  general  orders  specifically'  reserved  to  the  court  proper,  make  the  section 
almost  unlimited  in  its  scope,  and  read  into  it  the  numerous  other  sections 
conferring  jurisdiction  on  the  court  itself.  The  breadth  and  importance  of 
these  functions  are  discussed  later.^  It  should  be  noted,  however,  that 
(a)  this  jurisdiction  is  territorial,  i.  e.,  it  must  be  exercised  "within  the 
limits  of  their  districts ;"  ^  and  (b)  it  is  always  subject  "  to  a  review  by  the 
judge."  ^  A  referee  is  a  judicial  officer,  and  all  his  acts  are  presumed  to  be 
legal  within  the  scope  of  his  authority.®  The  findings  of  referees  acting 
within  their  jurisdiction  are  entitled  to  the  respect  and -credit  given  to  officers 
acting  judicially,^"  and  on  matters  within  their  jurisdiction  have  the  same 
force  and  effect  as  if  rendered  by  any  court  of  general  jurisdiction,^*  and  are 
conclusive  upon  State  courts.^  It  is  especially  provided  in  this  section  that 
all  the  referee's  acts  are  subject  to  review  by  the  judge.'*  The  practice  on 
review  is  considered  hereafter  under  the  next  section."  Some  of  the  illus- 
trative cases  are  collated  in  the  foot-note.-'® 

3.  Act  of  1867,  §  4,  E.  S.,  §  4998.  referee  has  specific  power  to  hear  and  deter- 

4.  Act  of  1867,  §§4  and  6,  E.  S.,  §§  5009,  mine  all  questions  arising  upon  claims  filed 
5010.                                                              .  and  objections  thereto,  he  has  no  power  to 

5.  Other  sections  confer  powers  on  the  ref-  bring  a  claimant  before  him  to  determine 
erees,  as,  for  instance,  Bankruptcy  Act,  §  39.  the  validity  of  the  claim;  but  where  the 
But  the  intention  seems  to  have  been  to  claimant  Voluntarily  appears  seeking  relief, 
summarize  all  general  grants  of  jurisdiction  a  determination  of  the  referee,  disallowing 
here.    See  also  Am.  B.  E.  Dig.,  §  71.  the  claim  unless  the  claimant  surrender  to 

6.  See  discussion  under  section  39,  as  well  the  trustee  preferences  in  accordance  with 
as  this  section.  action   57-g   of  the   Bankruptcy   Act,  is   a 

7.  In  re  Schenectady  Eng.  &  Const.  Co.  valid  adjudication  of  the  facts  involved  in 
(D.  C,  N.  Y.),  17  Am.  B.  E.  279,  147  Fed.  a  subsequent  suit  by  the  trustee  to  recover 
868.    See  also  Am.  B.  E.  Dig.,  §  72.  the  preferences,  in  so  far  a-s  it  was  necessary 

8;   For   reviews   by.  the   judge    and   prac-  for  the  referee  to  consider  the  facts.    McCul- 

tice  thereon,  see  section  39  of  this  work.    By  loch  v.  Davenport  Savings  Pank  (D.  C.   la  ) 

this  section  every  act  of  a  referee  in  bank-  35  Am.   B.  E.   765,  226   Fed.   309-   Coen  v' 

ruptcy  is  subject  to  review  by  a  judge  of  .the  James,  164  N.  Y.  App.  Div.  419  33  Am  B  E 

United  States  District  Court.    Ellis  v.  Krule-  249,  150  N.  Y.  Supp.  202    holding  that'  aii 

witch  (C.  C.  A.,  8th  Cir.),  15  Am.  B.  E.  615,  order  of  a  referee,  denying  the  right  to  re- 

141  Fed.  954.             .   ,^„  ^    „    ,    ,„  .  "o^er  a  check  payable  to  a  trustee  in  bank- 

T.  \    cm     ''■  ^™^^"  '^'  ^-  ^•'  ■^^•' '  ^^  ^™-  ^P^^y-  ^^  ""  P^''*  of  the  depo'.it  required  upon 

,«•  ;           ^     ■   _L        ,T^    ..,     ...  a  composition,  is  res  a(i/t«?ico*a. 

10.  In  re  Covmgton    (D.  C,  N,  uar.  ,  6  12.  Clendening  v.  Eed  Eiver  Vallev  Nat 

Am.  B.  E.  373,  110  Fed.  143;  In  re  Eagles  Bank  (S^p.  Ct.,  N.  Dak.)    12  N   Dak   51    11 

(D    C,  N.  Car.),  3  Am.  B.  E.  733,  99  ^d.  Am.  b!  E^'^245,  94  N.  wJ  9ol;  Coent  Ja^es 

''ll.  McMahon   v.    Pithan,   66    la.   498.   33  IsO  f.H^^^  ^^  "''  ''  ^"^^  ^-  ^-  ^'' 

Am.    B.    R.    125,    147   N.   W.   920;    Coen   v.  13.  In  re  Hanson'  (D    C     Minn  )    19  Am 

James,    164   NY    Ap^.   Div.   419,   33    Am.  B.  E.  235,  156  Fed   717        '             '' 

B.  E.  249,  150  N^  Y^  ^upp.  202.  14.  See  ^ost,  p.   667. 

See  also  Am.  B.  E.  Dig.,  §  86.  15.  Mueller  v.  Nugent,  184  U   S    1    7  Am 

Findings    as    r«s    judicata.-Although     a  B.   E.   224;    White   v.    Schloerb,    178   U.   s! 


§  38  (l).]  Adjudication;  Dismissal  of  Petitions.  653 

II.  EXPRESS  POWERS. 

a.  To  make  adjudications  of  dismiss  petitions. — (1)  In  geneeal.— Sub- 
clivisioii  1  confers  upon  referees  the  power  to  consider  petitions  in  bankruptcy 
referred  to  them  by  the  clerk  and  to  make  adjudications  or  dismiss  the  petitions. 
This  clause  has  reference  to  petitions  in  bankruptcy  which  have  been  referred 
by  the  clerk  to  a  referee  when  the  judge  is  absent  from  the  judicial  district, 
or  division  of  the  district  in  which  the  petition  is  pending,  as  provided  by 
§  18-f  of  the  act.^®  In  such  cases  the  referee  has  jurisdiction  to  make  the 
adjudication  or  dismiss  the  petition.  This  refers  to  involuntary  as  well  as 
voluntary  cases,  and  charges  the  referee  with  a  distinct  duty,  which,  where 
a  petition  does  not  show  the  jurisdictional  facts,  should  result  in  a -dismissal. 
A  referee  cannot,  however,  grant  an  adjudication  in  any  other  case."  The 
form  used  should.be  an  adaptation  of  Forms  Ngs.  11  and  12. 

(2)  General  Obdeb  XII.^* — The  'Supreme  Court  has  supplemented  the 
statute  with  a  rule  which  is  in  turn  supplemented  by  the  terms  of  Forms 
Nos.  14  and  15.  The  first  paragraph  of  this  general  order  requires  the  court 
"  to  fix  a  day  upon  which  the  bankrupt  shall,  attend  before  the  referee,  and 
-provides  that  from  that  day  the  bankrupt  shall  be  subject  to  his  orders  and 
that  all  proceedings  shall  thereafter  be  before  the  referee.  This  has  some- 
times been  thought  to  withhold  jurisdiction  from  the  referee  until-  the  day  set. 
The  better  opinion  is  that  —  the  limitation  on  jurisdiction  imposed  being 
clearly  against  the  manifest  purpose  of  the  statute  to  vest  the  referee  with 
complete  jurisdiction  at  once  the  order  of  reference  is  made  —  he  immediately 
has  power  to  exercise  any  of  the  functions  or  perform  any  of  the  duties  pre- 
scribed, and  even  befoxe  the  order  of  reference  is  actually  received.  The 
second  paragraph  of  this  general  order  is  of  little  importance.  Eeferees 
invariably  fix  the  times  and  places  when  they  will  act.  It  would  be  both 
confusing  and  impracticable  if  the  judges  did  so.  In  important  districts  the 
referee's  court  has  a  stated  place  for  sittings,  often  specified  by  a  standing 
order,  and  frequently  in  courtrooms  or  chambers  set  apart  for  them  in  the 
local  Federal  building ;  the  time  is  specified  either  by  a  general  order  or  in 
each  notice  or  order. 

(3)  Peactice  after  reference  in.  involuntary  cases. —  On  receiving 
or  making  an  adjudication  in  an  involuntary  case,  the  referee  should  forth- 
with enter  and  have  served  on  the  bankrupt  an  order  directing  him  to  prepare 
and  file  his  schedules  as  required  by  §  Y  (8),^®  this  that  the  case  may  be 
presently  proceeded  with,  or,  the  bankrupt,  if  recalcitrant,  reported  in  con- 

542   3  Am.  B.  R.  178;  In  re  Steuer  (D.  C,  See  also  Am.  B.  E.  Dig.,  §  73. 

Maa'a  )    5  Am   B    R    209,  104  Fed.  976;  In  17.  For   effect  of   erroneous   adjudication, 

re  Scott  (Eef.,  Mass.) ,  7  Am.  B.  E.  35;  affd.  if   jurisdictional   question    is   not   Promptly 

on  review,  s.  c,  7  Am'.  B.  E.  39;  In  re  Hud-  raised,  see  In  re  Polakoff   (Eef.,  N.  Y.),   1 

dleston  (Eef.,  Ala.),  1  Am.  B.  E.  572.    Comr  Am.  B.  R.  358;   In  re  Ohisdell    (D.   C,  N 

pare  also  Gierveiter  v.-  Sevier,  33  Ark.  5?2.  Y.),  4  Am.   B.   R.   95,   101   Fed.   246      But 

16   In  re  Elby  (D.  C,  Iowa),  19  Am.  B.  E.  see  In  re  Mason    (D.   C,  N.   Oar.),  3   Am. 

734  'l57  Fed    935,  holding  that  the  referee  B.   E.   599,   99    F'ed.   256.     Compare,   under 

has' no  iurisdiction  to  dismiss  a  bankruptcy  former  law.  In  re  Penn,   Fed.   Cas.    10,927. 

proS^edine  after  the  adjudication.     Compare  If   the   bankrupt    oontests,    the    issues   pre- 

In  Te  Scott    (Eef.,  Mass.)    7  Am.  B.  E.  35,  sented  must  be  tried  by  the  court.     In  re 

wherein  it  was  held  that,  after  an  adjudi-  Humbert  Co.    (D.  C,  Iowa),  4  Am.   B.   K. 

'cation  of  bankruptcy,  the  referee  has  original  771,  100  Fed.  439.                             ■.  ^       a 

jurisdiction  to  entertain  a  creditor's  petition  18.  See  also  notes  and  cases  cited  under 

to  dismiss  the  proceeldings  upon  the  ground  General  Order  XII                            ,-n    n     v 

that  the  bankrupt  was  not  at  the  time  of  the  19.  In  re  Franklin   Syndicate    (D.  C,  N. 

filing    of  his    petition    a    resident    of    the  Y. ),  4  Am.  B.  E- 244,  101  Fed.  402. 
district. 
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tempt.  Where  the  bankrupt  is  absent  or  has  absconded,  it  is  customary  first 
to  call  on  his  attorneys  of  record,  if  any,  to  prepare  and  file  such  schedules. 
Where  he  ,has  none  or  they  have  not>  the  facts  to  do  this  — the  practice  sug- 
gested by  General  Order  IX  being  usually  qut  of  the  question  —  the  practice 
has  grown  up  of  issuing  subpoenas  to  any  or  all  persons  who  seem  likely  to 
know  of  the  bankrupt's  business  affairs  and,  after  an  examination  of  them 
and  the  debtor's  books,  to  make  out  as  complete  schedules  as  possible.  To 
this  end,  the  referee,  who  is  charged  with  this  duty,^"  usually  drafts  the 
attorneys  of  the  petitioning  creditors  as  his  assistants.  Schedules  so  prepared 
should  be  in  tripli6ate,  but  need  not  be  verified ;  they  will  often  require  amend- 
ment. Not,  however,  until  they  are  prepared  and  filed,  should  a  first  meeting 
be  called.  The  expense  of  this  preliminary  proceeding  is  chargeable  to  the 
estate. 

b.  Power  to  administer  oaths,  conduct  examinations,  etc.^  Subdivision  2  of 
this  section  grants  to  referees  the  power  to  administer  oaths,  examine  wit- 
nesses, require  production  of  documents  and  generally  to  conduct  examina- 
tions. These  powers  would  also  flow  from  subdivision  4.  The  previous 
statute  gave  similar,  though  not  as  comprehensive,  functions  to  the  register.^^^ 
Subpoenas  are  not  to  be  issued  by  the  referee  under  any  circumstances,  but 
by  the  clerk.^^  The  power  to  swear  witnesses  is  distinct  from  that  conferred 
on  referees  to  administer  the  oaths  "required  by  this  act"  by  §  20-a  (1).^ 
The  formula  used  in  Swearing  witnesses  is  similar  to  that  in  the  local  courts, 
but  its  phraseology  should  always  be  adapted  to  the  proceeding  or  trial  in 
which  the  witness  is  sworn.  The  power,  expressly  conferred  upon  referees 
by  subdivision  4  to  perform  "such  part  of  the  duties  except,  etc.,  as  are  by 
this  act  so  conferred  on  courts  of  bankruptcy  and  as  shall  be ,  prescribed  by 
rules  or  orders  of  the  courts  of  bankruptcy  of  their  resf)ective  districts," 
has  been  thought  sufficient  to  authorize  them  to  pass  upon  the  competency, 
relevancy,  or  materiality  of  any  question  considered  in  the  course  of  an 
examination.^  Rules  have  been  promulgated  in  several  of  the  districts  con- 
ferring power  in  this  regard.^  The  weight  of  authority  seems  now  to  favor 
the  rule  that  a  referee  actiiig  as  such,  or  as  a  special  commissioner  may  not 
exclude  evidence  which  he  deems  inadmissible;  it  is  his  duty  under  General 
Order  XXII  to  receive  the  evidence  which  is  offered,  to  note  objections  and 
to  record  the  evidence.^®  But  this  is  clearly  subject  to  the  exception  that 
evidence  should  not  be  permitted  to  be  introduced,  or  its  production  compelled, 
where  it  is  plainly  privileged  or  so  clearly  and  affirmatively  incompetent, 

20.  Bankruptcy  Act,  §  3g-a  (6).    But  see  25.  Rule  22,  Western  District  of  New  York. 

General  Order  IX.     Consult  also  §  7  of  this  26.   Power'   to    exclude    evidence. Bank 

work.  of   Eavenswood  v.   Johnson    fC.    C.    A.,   4th 

21.  Act  of  1867,  §  4,  R.  S.,  §  4998.  Cir.),  16  Am.  B.  E.  206,  143  Fed.  463;  In  re 

22.  In  re  Pierce  (D.  C,  Col.),  6  Am.  B.  K.  Romine  (D.  C,  W.  Va.),  14  Am.  B.  E  785 
747,  111  Fed.  516.  138  Fed.  837;   In  re  Sturgeon    (C.  C.  A,  2d 

23.  U.  S.  V.  Simon  (D.  C,  Wash.),  17  Am.  Cir.),  14  Am.  B.  R.  681,  139  Fed.  608;  Dres- 
B.  R.  41,  146  Fed.  89,  holding  that  the  sel  v.  North  State  Lumber  Co.  (D.  C,  N. 
Bankruptcy  Law  expressly  authorizes  an  oath  Car.),  9  Am.  B.  E.  541,  119  Fed.  531;  In  re 
to  be  administered  by  a  referee  in  bank-  Lipset  (D.  C,  N.  Y.),  9  Am.  B.  R.  32,  119 
ruptcy  to  a  witness  appearing  voluntarily  Fed.  379;  In  re  Covington  j(D.  C.,  N.  Car.), 
or  under  compulsory  process  to  give  testi-  6  Am.  B.  R.  373,  110  Fed  143;  In  re  De 
mony  in  support  of  claims  presented  by  al-  Gottardi  (D.  C,  Cal.),  7  Am.  B.  R.  723  114 
leged  creditors.  Fed.  328;   First  National  Bank  of  Philadel- 

24.  The  authority  of  the  referee  extends  phia  v.  Abbott  (C.  C.  A.,  8th  Cir.),  21  Am. 
beyond  taking,  ruling  upon  and  reporting  B.  R.  436,  165  Fed.  852.  But  in  Matter  of 
evidence,  and  includes  making  findings  and  Wilde's  Sons  (D.  C,  N.  Y.),  11  Am.  B.  R 
recommendations  thereon.  In  re  Kaiser  (D.  714,  131  Fed.  142,  jt  was  held  that  a  referee 
C.,  Mmn.),  3  Am.  B.  R.  767,  99  Fed.  689  in  bankruptcy,  whether  acting  in  his  charac- 
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irrelevant  and  immaterial  that  such  introduction  or  production  would  be  an 
abuse  of  the  process  of  the  court.^  If  the  proceeding  is  one  originally 
instituted  before  the  referee,  as  for  the  discovery  of  concealed  assets,  it  has 
been  held  that  he  has  full  power  to  exclude  irrelevant  testimony,  and  that 
General  Order  XXII  does  not  prevent  the  exercise  of  such  power  in  such  a 
proceeding.^  And  in  any  case  H;he  referee  should  determine,  in  the  first 
instance,  the  question  of  the  witness'  competency  or  the  admissibility  of  his 
testimony ;  he  should  certify  the  question  to  the  court  when  requested  to  do 
so  in  a  proper  manner;  such  a  method  of  procedure  will  tend  to  expedite  the 
proceeding  and  avoid  confusion.'^®  The  requirement  in  such  general  order 
that  the  testimony  of  a  witness  must  be  read  Over  to  him  and  be  signed,  does 
not, exclude  or  render  useless  testimony  given  under  oath;  but  upon  the  death 
of  the  witness  before  signature  -it  may  be  proven  by  the  oath  of  the  stenog- 
rapher who  reported  it,  or  by  a  witness  who  heard  it.^"  If  a  referee  fails 
to  include  rejected  evidence  with  objections  noted,  the  remedy  is  an  application 
to  the  district  court,  or  failing  there,  to  the  circuit  court  of  appeals  for  an 
order  that  such  evidence  be  taken  and  preserved.*^  Documents  may  be  ordered  • 
in  the  usual  way.  When  ^he  bankrupt  is  present,,  the  direction  is  often  verbal. 
If  he  is  not  present,  or  the  document  is  in  the  possession  of  a  third  person,  a 
subpoena  duces  tecum,  or  an  order  to  the  same  effect,  is  customary.*^  The 
concluding"  clause  of  this  subdivision  reserves  to  the  judges  the  right  to  commit, 
and  doubtless,  therefore,  to  attach  a  balky  vntness.*' 

c.  Power  to  seize  and  release  property. —  Subdivision  3  seems  to  refer  to  a 
power  to  seize  and  hold  property  conferred  upon  the  judge  by  §  69.  A  like 
power  is  suggested  by  §  3-e;  and  it  seems,  given  by  §  2  (15).  _  This  sub- 
division will,  however,  probably  be  construed  as  such  a  limitation  on  the 
general  words  of  the  two  sections  last  mentioned  as  to  prohibit  the  referee 
from  exercising  this  jurisdiction,  save  in  cases  where  the  clerk  has  issued  a 
certificate  showing  the  inability  of  the  judge  to  act  for  one  of  the  reasons 
specified.      The  power  is   an   important   one  in   involuntary  cases.**     It  is 

ter  as  referee  or  as  special  commissioner,  has  28.  In  re  Harrison  Bros.  (D.  C,  Pa.),  28 
a  right  to  exclude  evidence  which  he  deems  Am.  B.  R.  293,  197  Fed.  320,  holding  that  a 
•inadmissible.  referee  who  is  presiding  in  a  proceeding  orig- 
buty  to  take  all  testimony.-^  It  is  the  inally  instituted  before  him  to  compel  a  bank- 
duty  of  examiners,  masters,  referees,  and  the  rupt  to  turn  over  concealed  assets,  acts  in  a 
court  taking  evidence  in  controversies  in  judicial  capacity,  being  regarded  as  a  judicial 
bankruptcy,  in  the  absence  of  a  jury,  to  take,  officer,  invested  with  the  same  powers  and 
record,  and,  in  case  of  an  appeal,  to  return  duties  in  bankruptcy  matters  as  a  district 
to  the  renewing  court,  all  the  etidence  judge,  and  having  full  power  to  exclude 
offered  by  either  iarty,  that  which  they  hold  irrelevant  tetony^ 

.     ,      .   •'          i     I  „■  i^inno+oT-ial   oa  wpU  a'i  "9-  In  re  Harrison  Bros.    [U.  \j.,  Jra.),-^s 

to  be  i"?rP«t«'^t  "'J'"^^*^';^^^  Am.  B.  E.  293,  197  Fed.  320;  In  re'Buos  (D. 

that  which  they  i_«Ti./°?^P^*^^„^"^  cm,rt  C,  Pa.),  20  Am.  B.  E.  281,  159  Fed.  252;  In 

yant,  to  the  end  that  if  the  ^VVflf^^'l  re  Wilde's  Sons  (D.  C,  N.  Y. ) ,  11  Am.  B.  E. 

is  of  the  opinion  that  evidence  rejected  should  ^^^    131  Fed    142 

have  been  received  it  may  consider  it,  ren-  ^^   Matter  of  Blaesser   (D.  C,  N.  y.),  36 

der   a   final   decree,   and   thus   conclude  the  ^^  g   ^  ^gg^  230  j.^^  ggg 

litigation  without  remanding  the  suit  to  pro-  gj    ■pj^.^j.  jf^tional  Bank  of  Philadelphia  v. 

cure  the  rejected  evidence.    Missouri  Electric  Abbott  (C.  C.  A.,  8th  Cir.),  21  Am.  B.  E.  436, 

Oo.  V.  Hamilton  Brown,  Co.    (C.  C.  A.,  8th  jgg  -ped.  852. 

Cir.),  21  Am.  B.  E.  270,  272,  165  Fed.  283.  32,  Matter  of  Clark    (Eef.,  Oal.),  21  Am. 

See  also  Am.  B.  R.  Dig.,  §  83.  B.  R.  776. 

27.  Matter  of  Clark   (Eel,  Cal.),  21  Am.  33.  See  Bankruptcy  Act,   §   41.     See  also 

B.  B.  776,  782;  Missouri  Electric  Co.  v.  Ham-  Am.  B.  E.  Dig.,  §§  1164,  1165. 

ilton  Brown  Co.  (C.  0.  A.,  8th  Cir.),  21  Am.  34.  In  re  Knopf  JD.  C,  S.  Car.),  16  Am. 

B   E   270   272,  165  Fed.  283;  First  National  B.   E.   432,,  144  Fed.  245,  holding  that  the 

Bank  of  Philadelphia  v.  Abbott  (C.  C.  A.,  8th  referee  may  make  a  summary  order  authoriz- 

Cir  )    21  Am.  B.  E.  436,  165  Fed.  852.  ing   the   seizure   of   property   m   the  hands 
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dear  that  this  provision  of  the  Bankruptcy  Act  refers  to  the  appointment- of 
receivers^  or  the  releasing  of  property,  in  involuntary  eases,  and'- is  to  be  read 
in  connection  with  section  18-f.^®"  It  is  apparently  the  duly  instance  where  the 
referee  as  such  has  jurisdiction  hefore  an  order  of  reference.  Perhaps  the 
elerk's  bertificate  has  the  effect  of  such  an  order. 

d.  .Power  to  exercise  generally  the  statutory  jurisdiction  of  the  judge,  except 
in  certain  matters. —  (l)  Ijsr  general. —  The  referee  is  given,  by  subdivision 
4r,  power  "to  perform  such  duties,  except,  etc.,  as  shall  be  prescribed  by 
the  rules  and  orders  of  the  courts  of  bankruptcy  in  their  respective  districts, 
except  as  herein  otherwise  provided."  The  exact  effect  of  the  words  "and  as 
shall  be  prescribed,"  etc.,  has  not  yet  been  authoritatively  declared.  "  Juris- 
diction "  and  "  duties "  are,  of  course,  widely  different  things.  While  a 
court  of  bankruptcy  may  direct  referees  to  perform  "  duties "  not  enunaerated 
in  §  39,  it  cannot  by  rule  confer  a  "jurisdiction"  it  does  not  itself  have. 
Further,  this  clause  occurs  in  a  section  devoted  to  the  "jurisdiction  of 
referees."  It  seems  to  follow  that  "duties"  is  here  used  in  the  sense  of 
jurisdiction;  and,  therefore,  that  to  be  vested  with  jurisdiction  other  than 
that  expressly  conferred  by  this  section  or  charged  with  duties  other  than 
•those  set  out  in  §  39,  referees  must  be  given  such  jurisdiction  by  a  standing 
or  special  TUle  of  the  district  court.*®  The  question  is  not  without  difficulty 
and  the  opposite  view  seems  sometimes  to  be  taken  for  granted.  It  is  not, 
however,  often  important.  The  district  courts  have  quite  generally  supplied 
the  necessary  rule.*''  It  seems  that  the  word  "herein"  refers  to  the  whole 
statute.'*  Under  this  clause,  it  has  been  held  that  the  referee  may  grant  stays  *® 
appoint  receivers,*"  issue  summary  orders  to  compel  restitution  of  property,*^ 

of  an  alleged  fraudulent  vendee,  where  it  is  XXVI.     Powers   delegated   to   referees 

necessary     for     the     preservation     of     such  The    referees    heretofore    or    hereafter    ap- 

V^op^^J-  .pointed   for   the   Northern   District  of  New 

Taking  possession  and  releasing  property.  York   are  hereby,   respectively,   vested   with 

—  Eeferees  in  bankruptcy  are  invested,  sub-  the  jurisdiction   which,   by   the  Bankruptcy 

ject  always  to  a  review  by  the  judge,  within  Act  of  July  1,  1898,  and  the  general  orders 

the   limits    of   their   district    as    established  of  the  Supreme  Court,  promulgated   at  the 

from  time  to  time;  with  jurisdiction  to  exer-  October   term'  of    1898    the   court   or    iudse 

cise  the  powers  of  the  judge  for  taking  pos-  may   delegate   to   or   confer   upon   said    ref- 

session  ^and    releasing    of    the    property    of  erees;    and    they   are,    respectively,    empow- 

the  bankrupt,  in  the  event  of  the  issuance  ered  and  authorized  to  do  all  acts   take  all 

by   the    clerk    of   a    certificate   showing   the  proceedings,  make  all  orders  and  decrees   and 

absence  of  the  judge  from  the  |udicial  dis-  perform  all  duties  so  authorized  to  be  dele- 

trict,  or  the  dm«on  of  the  district,  or  his  gated  by  said  act,  and  said  general  orders 

sickness   or   inability   to   act.     Darrough  v.  without  special  authority  in  each  case  and 

Z'c^tTiit  /rS^r/eTai  ir-  Tdt ''' '-''  ^-'^-^^  -^^-^^  ^^' 

35.  Matter  of  Sonnabend  (Ref.,  Mass.),  18  38.  In  re  Berkowitz   (DC     Pa  ^     Ifi   A™ 

Am.  B.  R.  117.  B.  R.  251,  143  Fed.  598       "                 ' 

3e.  General  Order  XII    (1).     And  see  In  39.  See    post,     this     section      « P^^o^      * 

re  Sabine    (Ref.,  N.  Y.),  1  Am.  B.  R.  315,  referee  to  g^rant  injmctlons."    See  aC  Ai^i 

for   a   case   where   jurisdiction   to   stay  was  B.  R.  Di^    §  77.                                    **^°  ■*™- 

exercised  before  there  was  any  rule  giving  it.  40.  That   the   referee   hat    ii,r,-a^;„+-        a 

Where    the   bankruptcy    court,   has    juris-  appoint  receivers   Ifter  the  rlference  und^ 

diction,,  the  referee  has  also  jurisdiction  ex^  his  general  powers    conferred   ,?non  I. li! 

cept  when  the  case  is  referred  to  him  for  a  §  38^  (4),  and  Genera"  Order  Xirn  1^,^ 

special  purpose,  or  where  the  bankrupt  asks  often   been   decided       Matter   ^t  %  '^''.'^^! 

to  be  adjudged  a  bankrupt  or  seeks  a  dis-  ( Ref .,  Mass. ) ,  18  Am  BE   117     ^^^^^^end 

charge.    Matter  of  Brenner   (D.  C,  Pa.),  26  41.  Mueller  v.  Nugent    181  TT   cj    i    t   a 

Am.  B.  R.  646,  649,  190  Fed.  209.  B.  E.  224;   In  re  Logan     D    C     t^    v^'^oc; 

37.  Thus,    the    following    rule    was    early  Am.   B.    R.    543,    196   Fed    fi7R'    m  7;''  ^? 

promulgated,  in    the    Northern    District    of  Schmid    (CCA     3d  Plr^     ?«'   a        ?!   °^ 

New  York,  and  adopted  by  the  Western  Dis-  548,  230  Fed.  Sls"'  Knn^,,  *'  q              ;?'  ■^• 

trict  of  the  same  State:  Drew  (C.  C.  A.,  8th  Qr  f  20  ISi'Te  35I; 
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dismiss  a  petition  on  wliicli  an  adjudication  has  already  been  had,*^  deter- 
mine the  ownership  of  property /which  is  in  the  possession  of  the  bankrupt  at 
-the  time  of  the  bankruptcy  proceedings  and  passes  as  part  of  the  estate  into  the 
possession  of  the  receiver  or  trustee  in  bankruptcy,  where  a  third  party  claims 
the  ownership  of  such  property,**  and  determine  whether  the  claim  of  a  third 
person  is  adverse  or  merely  colorable,**  but  that  he  has  no  jurisdiction  to  deter- 
mine adverse  claims  to  property  claimed  to  belong  to  the  bankrupt's  estate, 
which,,  at  the  time  of  the  institution  of  the  proceedings  in  bankruptcy,  was 
in  the  possession  of  a  third  person,  claiming  an  interest  therein.*^  I^or  may 
a  referee  make  an  order  directing  the  restoration  of  property  by  the  bankrupt, 
where  upon  his  examination  at  the  first  meeting  of  creditors,  he  was  not 
apprised  of  the  fact  that  an  ordet  would  be  issued,  and  there  were  no  formal 
pleadings.*®  A  referee  may  order  a  sale  of  the  bankrupt's  real  estate,  discharged 
of  liens,  and  may  hear  and  determine  the  validity  and  priority  of  claims  upoif 
the  proceeds  of  the  sale.*^     It  has  also  been  held  that  the  referee  may  grant 


160  Fed.  "413,  holding  that  a  petition  of  a 
trustee  for  a  summary  order  upon  a  corpora- 
tion creditor  to  show  cause  why  it  should  not 
turn  over  money  received  from  the  bank- 
rupt, after  the  Institution  of  the  bankruptcy 
proceedings,  may  be  entertained  by  a  referee. 
See  Am.  B.  R.  Dig.,  §  76. 

Surrender  of  property. —  To  justify  an 
order  that  a  bankrupt  pay  over  money  or 
deliver  property  to  his  trustee,  the  referee 
should  find  as  a  fact  that  the  bankrupt, 
since  filing  his  petition,  had  concealed  and 
withheld  from  the  trustee  property  belong- 
ing to  the  bankrupt  estate.  In  re  Felson 
(D.  C,  N.  Y.),  10  Am.  B.  K.  7l'6,  124  Fed. 
288.  The  referee  or  the  district  court  may 
compel  bailees  or  agents  of  the  bankrupts 
to  surrender  property.  Matter  of  Cohn  (R©f., 
Cal.),  18  Am.  B.  R.  786. 

42.  In  re  Scott  (Ref.,  MasB.),  7  Am.  B.  R. 
35.  Compare  In  re  Elby  (D.  C,  Iowa),  19 
Am.  B.  R.  734,  157  Fed.  935. 

43.  Mueller  v.  Nugent,  184  U.  S.  1,  7  Am. 
B.  R.  224,  22  Sup.  Ct.  269,  4,6  L.  Ed.  405; 
In  re  Scrinopskie  (Ref.,  Kan.),  10  Am.  B.  R. 
221;  In  re  Holbrook  Shoe  &  Leather  Co. 
(D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed". 
973;  In  re  Schimmel  (D.  C,  Pa.),  29  Am. 
B.  R.  361,  203  Fed.  181;  Mound  Mines  Co.  v. 
Hawthorne  (C.  C.  A.,  8th  Cir.),  23  Am.  B. 
'R.  242,  173  Fed.  882;  Matter' of  Traunstein 
&  White  (D.  C,  Mass.),  34  Am.  B.  R.  482, 
225  Fed.  317;  In  re  Drayton  (D.  C,  Wis.), 
13  Am.  B.  R.  602,  135  Fed.  883. 

Compelling  restoration  of  assets.-^Where 
the  treasurer  of  a  bankrupt  corporation  sub- 
mits to  the  jurisdiction  of  the  referee  in 
attempting  to  establish  a  claim  against  the 
bankrupt,  jurisdiction  is  thereby  acquired  to 
make  an  order  under  proper  circumstances 
compelling  him  to  turn  over  money  improp- 
erly withdrawn  from  the  treasury  of  the 
bankrupt.  Matter  of  Auto  Safety  Signal 
Lamp  Co.  (D.  C,  Pa.),  3r  Am.  B.  R.  17,  237 
Fed.  299.  Where  property  was  in  the  bank- 
rupt's possession,  under  a  claim  of  owner- 
ship by  him  at  the  time  when  his  voluntary 
petition  in  bankruptcy  was  filed  and  adjudi- 
cation thereon  occurred,  the  referee  may  en- 
42 


tertain  summary  proceedings  to  compel  the 
restoration  of  such  property  or  its  value  to 
the  bankruptcy  officials.  Matter  of  First 
(D.  C,  Mass.),  37  Am.  B.  R.  512. 

Determination  of  validity  of  claims  or 
liens. —  The  ppwer  to  determine  the  extent, 
character,  or  validity  of  claims  or  liens  as- 
serted against  property  in  the  hands  of  the 
bankruptcy  court  is  necessarily  broad.  Hence, 
where  a  holder  Of  bonds  issued  by  the  bank- 
rupt appeared  in  response  to  a  petition  by 
the  trustee  to  determine  the  validity  of  all 
liens,  and  litigated  the  question  of  the  valid- 
ity of  the  bonds',  the  referee  had  jurisdic- 
tion. Matter  of  Valeria  Condensed  Milk  Co. 
(D.  C,  Wis.),  37  Am.  B.  R.  504,  233  Fed. 
173. 

Determination  of  fact  of  possession. — 
A  referee  may  determine  upon  conflicting 
testimony  whether  property  claimed  by  the 
trustee  has  or  has  not  come  into  the  pos- 
session of  a  third  party.  This  because  no 
question  of  the  right  to  possesion  is  thus  de- 
termined. Matter  of  Kramer  and  Muchnick 
(D.  C,  Pa.),  33  Am.  B.  R.  223,  218  Fed.  138. 

44.  In  re  Blum  (C.  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  332,  202  Fed.  883;  In  re  Hayden 
(i).  C,  Mass.),  22  Am.  B.  R.  764,  172  Fed. 
623;  In  re  Holbrook  Shoe  &  Leather  Co. 
(D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed. 
973;  In  re  Logan  (D.  C,  N.  Y.),  28  Am. 
B.  R.  543,  196  Fed.  678. 

45.  In  re  Walsh  Bros  (D.  C,  Iowa),  2l 
Am.  B.  R.  14,  163  Fed.  352 ;  Spears  v.  French- 
ton  and  BurnsviUe  R.  R.  Co.  (C.  C.  A.,  4th 
Cir.),  31  Am.  B.  R.  679,  213  Fed.  784;  In  re 
Gill  (C.  C.  A.,  8th  Cir.),  26  Am.  B.  R.  883, 
190  Fed.  706;  In  re  Cohn  (D.  C,  N.  Y.), 
3  Am.  B.  R.  421,  98  Fed.  75;  In  re  Peacock 

(D.  C,  N.  Y.),  24  Am;  B.  R.  159,  178  Fed. 
851;  In  re  Bacon  (D.  C,  N.  Y.),  28  Am. 
B.  R.  565,  196  Fed.  986;   Dreyer  v.  Perkins 

(C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  232,  217 
Fed.  889. 

46.  Matter  of  Atwater  (D.  C,  N.  Y.),  36 
Am.  B.  R.  109,  227  Fed.  511. 

47.  -In  re  Miner's  Brewing  Co.  (D.  C,  Pa.), 
20  Am.  B.  R.  717,  162  Fed.  327. 
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an  order  autkorizing  the  trustee  to  intervene  in  an  attachment  suit  for  the 
purpose  of  maintaining  it  for  the  benefit  of  the  bankrupt  estate.**  There  may 
be  some  doubt  as  to  the  right  of  a  referee,  in  the  exercise  of  functions  per- 
taining to  a  court  of  bankruptcy,  to  entertain  plenary  jurisdiction  over  suits 
or  proceedings  for  the  setting  aside  of  preferences,  or  the  recovery  of  property 
fraudulently  transferred.*®  There  are  instances  where  such  jurisdiction  has 
been  asserted  and  fully  sustained  by  the  district  court.^"  It  must  be  conceded 
that  where  the  property  in  question  has  been  taken  from  the  lawful  possession 
of  the  bankruptcy  court,®^  or  where  the  preferred  creditor  voluntarily  submits 
a  claim  secured  by  the  preference  to  the  court,  the  jurisdiction  of  the  referee 
to  determine  as  to  the  validity  of  the  preference  is  absolute.^^  A  'referee  is 
not  vested  with  power  to  order  the  trustee  to  specifically  perform  a  contract  of 
the  bankrupt,^^  nor  has  he  jurisdiction  to  compel  the  specifi-c  performance  by 
•third  persons  of  an  agreement  with  the  bankrupt.^  And  a  plenary  proceed^ 
ing  should  be  brought  on  the  equity  side  of  the  court  for  the  reformation  of"  a 
contract  entered  into  by  the  bankrupt.^'  The  numerous  functions  of  a  court 
of  bankruptcy  which,  through  this  subdivision,  may  be  performed  by  the 
referee  are  pointed  out  in  the  "  cross-references."  For  the  law  and  practice 
in  the  exercise  of  them,  reference  should  be  had  to  the  appropriate  sections  of 
this  ^ork. 

(2)  JuRisDicTioKT  ovEE  DiscHAEGEs  AND  COMPOSITIONS.^  The  Teferep  is 
denied  jurisdiction  of  these  important  matters,  as  he  is  of  adjudications  save 
in  the  absence  of  the  judge. ^®     All  questions,  at  every  step,  arising  out  of 

48.  Conti  V.  Sunaeri  (C.  C.  P.,  Pa.),  34 
Pa.  C.  C.  25,  18  Am.  B.  K.  891. 

49.  Recovery  of  preference. —  The  referee 
has  no  jurisdiction  of  a  proceeding  brought 
by  the  trustee  to  recorer  from  an  adverse 
claimant  choses  in  action,  or  the  proceeds 
thereof,  transferred  by  the  bankrupt .  within 
the  four  months'  period,  which  transfer  is 
alleged  to  constitute  a  voidable  preference, 
but  the  remedy  of  the  trustee  is  by  plenary 
suit.  In  re  Carlile  (D.  C,  Nj  Car.),  29  Am. 
B.  R.  373,  199  Fed.  612;  In  re  Overholzer 
(D.  C,  N.  Dak.),  23  Am.  B.  E.  10. 

See  also  Am.  B.  E.  Dig.  §  661. 

50.  In  re  Kearney    (D.   C-,  Pa.),  21   Am. 

B.  R.  721,  167  Fed.  995;  In  re  O'Brien   (D. 

C,  Mass.  Ref.),  21  Am.  B.  E.  11,  affd.  by 
Ju4ge  Dodge;  In  re  Shults  &  Mark,  (D.  C, 
N.  Y.),  11  Am.  B.  R.  690;  In  re  Murphy 
(Ref.,  N.  Y.),  3  Am.  B.  R.  499;  In  re  Jules 
&  Frederic  Co.  (Ref.,  Mass.),' 27  Am.  B.  R. 
136,  193  Fed.  533  (revd.  on  other  grounds, 
34  Am.  B.  R.  5)  ;  In  re  Coffey  (D.  C,  N.  Y.), 
19  Am.  B.  R.  148. 

51.  Knapp  &  Spencer  v.  Drew  (C.  0.  A., 
8th  Cir.),  20  Am.  B.  R.  355,  160  Fed.  413. 

52.  In  re  Elletson  Co.  (D.  C,  W.  Va.),  23 
Am.  B.  R.  530,  174  Fed.  859,  holding  that 
a  referee  has  jurisdiction  to  determine  the 
validity  of  a  deed  of  trust  given  by  the  bank- 
rupt within  the  four  months'  period  to  a 
bank  as  security  for  his  unpaid  notes,  where 
the  bank  by  filing  proof  of  its  claim  upon 
the  notes  submits  to  the  jurisdiction  of  the 
bankruptcy  court. 

53.  Dreyer  v.  Perkins  (C.  C.  A.,  5th  Cir.), 
33  Am.  B.  R.  232,  217  Fed.  889. 


54.  Specific  performance. — A  referee  in 
bankruptcy  has  no- jurisdiction  of  a  suit  by 
the  trustee  to  compel  the  specific  performance 
of  an  agreement  by  promoters  of  a  corpora- 
tion to  issue  stock  to  the  bankrupt  in  pay- 
ment for  services.  Matter  of  Ballou  (D.  C.; 
Ky.),  33  Am.  B.  R.  21,  215  Fed.  810,  holding 
that  section  23b  of  the  bankruptcy  act  pro- 
viding that  "  Suits  by  the  trustee  shall  only 
be  brought  or  presented  in  the  courts  where 
the  bankrupt,  whose  estate  is  being  admin- 
istered by  such  trustee,  might  have  brought 
or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  by  con- 
sent of  the  proposed  defendant,"  except  suits 
under  sections  60,  67.  and  70,  does  not  confer 
jurisdiction  upon  a  referee  of  a  suit  by  a 
trustee  to  compel  specific  performance  of  an 
agreement  between  promoters  of  a  corpora- 
tion and  the  bankrupt.  The  word  "  courts  " 
in  said  section  does  not  include  a  court  of 
bankruptcy. 

55.  Holding  that  an  application  to  reform 
a  contract  made  to  a  referee  in  bankruptcy, 
with  request  that  if  he  thinks  he  lacks  juris- 
diction to  entertain  it  he  should  forward  it  to 
the  court,  does  not  bring  the  matter  before 
the  court  in  a  proper  manner.  Matter  of 
Bondurant  Hardware  Co.  (D.  C,  Ga.)  37 
Am.  B.  R.  308,  231  Fed.  247. 

56.  Bankr.  Act,  §  18-e-f-g;  In  re  McDuff 
(C.  C.  A.,  5th  Cir.),  4  Am.  B.  R.  110,  101 
Fed.  241;  Interna+ional  Harvester  Co.  v. 
Carlson  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
178,  217  Fed.  736;  In  re  Taylor  (D.  C,  AlaJ, 
26  Am.  B.  R.  143,  188  Fed.  479;  In  re  John- 
son   (D.   C,  Ark.),   19  A,m.   B.  R.   814,   158 
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applications  for  discharges  are  original  questions  for  the  court,^''^  and.  the 
referee  has  no  jurisdiction  to  decide  any  question  unless  it  has  been  referred 
to  him.^*  The  words  .pf  the  subdivision  extend  such  limitation  not  only  to 
applications  for  discharge  or  composition,  but  "to  questions  growing  out  of" 
the  two  specified  proceediijgs.  Thus,  a  referee  has  no  jurisdiction  over  a 
proceeding  for  the  revocation  of  a  discharge  or  for  setting  aside  a  compo- 
sition.^® This  limitation  in  actual  practice  is  often  one  of  nomenclature 
rather  than  fact.  As  previously  observed,  save  when  a  jury  trial  is  had,  on 
objections  to  a  discharge  the  referee  Jisually  sits  on  the  case  as  a  special 
master  in  chancery,  and  reports  the  facts  and  his  opinion  to  the  court  for 
its  guidance.^  The  practice  on  such  references  is  discussed  under  §  14,  ante. 
(3)  Power  of  referee  to  grant,  injunctions^ — The  third  paragraph 
of  General  Order  XII  supplements  subdivision  4  of  this  section  and  with- 
draws jurisdiction  from  referees  to  grant  injunctions  to  stay  proceedings 
of  a  court  or  officer  of  the  United  States  or  of  a  State.®^  Where  the  rules 
adopted  by. the  district  court  negative- the  right  of  a  referee  to  issue  injunc- 
tion orders,  such  power  does  not.  exist.®^  But  the  referee  may  have  juris- 
diction to  issue  injunctions,  directed  to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunction  stays  the  proceedings  of  the 
court.^  In  some  districts  it  is  the  custom  foi'  referees  to  grant  temporary 
injimctions  returnable  before  the  judge.®* 


Fed.  342;  Matter  of  Sonnabend  (Eef.,  Mass.), 
18  Am.  B.  K.  Wiii  Matter  of  Amer  (D.  C, 
Pa.),  35  Am.  B.  R.  627,  228  Fed.  576:  See 
also  Am.  B.  E.  Big.  §  1047. 

57.  In  re  Johnson  (D.  C,  Ark.),  19  Am. 
B.  H.  814,  158  Fed.  342. 

58.  In  re  McDuff  (C.  C.  A.,  5th  Cir.), 
4  Am.  B.  E.  110,  101  Fed.  241 ;  International 
Harvester  Co.  v..  Carlson  ( C.  C.  A.,  8th  Cir. ) , 
33  Am.  B.  E.  178,  217  Fed.  736;  Matter  of 
Amer  (D.  C,  Pa.),  35  Am.  B.  E.  627,  228 
Fed.  576;  In  re  Randall-  (D.  C,  Pa.),  20  Am. 
B.  E.  305,  159  Fed.  298,  holding  that  a  cer- 
tificate of  conformity  granted  by  the  referee 
is  void,  where  the  specification  of  objections 
have  not  been  disposed  of. 

A  referee,  as  a  special  master,  upon  the 
hearing  of  specifications  of  objections  to  a, 
discharge,  should  not  base  a  finding  upon 
the  original  examination  of  the  bankrupt  be- 
fore him  as  referee.  In  re  Murray  (D.  C, 
Conn.),  20  Am.  B.  E.  700,  162  Fed.  p83. 

59.  Consult  Sections  Thirteen  and  Fifteen 
of  this  work. 

60.  See  discussion  under  Section  Fourteen 
of  this  work. 

61.  "The  reason  for  section  3  of  General 
Order  XII  seems  to  me  to  be  obvious;  the 
Supreme  Court  had  in  mind  the  dignity  of 
other  courts,  Federal  and  State,  and  of  other 
officers,  and  provided  that  they  might  only 
be  interfered  with  by  a  tribunal  of  equal 
rank,  and  not  by  a  subordinate  official,  unless 
for  definitely  described  reasons  a-ction  by  the 
latter  shouldbe  unavoidable."  In  re  Berkow- 
itz  (D.  C,  Pa.),  16  Am.  B.  E.  251,  143  Fed. 
598. 

62.  In  re  Siebert  (D.  C,  N.  J.),  13  Am. 
B.  E.  348,  133  Fed.  781.    In  this  case  it  was 


held  that,  if,  by  consent  of  the  parties  in  a 
case,  the  referee  acquires  jurisdiction  to  hear 
a  motion  for  injunctiohj  he  may  hear  it,  and  • 
advise  the  judge  of  his  decision  by  filing  i^ 
with  the  clerk  of  the  court.  The  judge  of 
the  court,  and  he  only,  may  then,  if  the 
decision  of  the  referee  be  that  an  injunction 
should  issue,  make  an  order  for  injunction. 
The  referee  may  also,  without  consent  of  the 
parties,  in  order  to  prevent  injury  to  the 
property  of  the  bankrupt,  grant  a  temporary 
stay  of  judicial  proceedihgs ;  but  such  stay 
should  be  but  for  a  few  days,  and  only  until 
the  applicant  can  have  ah  opportunity  to 
move  for  ah  injunction  before  the  julge. 

63.  In  re  Steuer  (D.  C,  Mass.),  5  Am.  B. 
R.  209,  214,  104  Fed.  976,  980,  approved 
in  In  re  Berkowitz  (D.  C,  Pa.),  16  Am.  B. 
R.  251,  143  Fed.  598.  See  also  Am.  B.  E. 
Dig.  §  77. 

An  injunction  granted  by  the  referee  will 
be  sustained  where  the  parties  have  submitted 
to  him  for  disposition  the  question  at  issue 
between  therx  In  re  Benjamin  (D.  C,  Pa.), 
15  Am.  B.  E.  351,  140  Fed.  320. 

Injunction  re-issued  by  court. — 'Where  a 
district  court  upon  its  own  motion  broadens 
and  issues  anew  an  injunction  restraining 
the  prosecution  of  a  suit  in  a  state  court, 
it  is  immaterial  whether  the  referee  had  au- 
thority to  order  the  stay  in  thi.  first  instance. 
In  re  Roger  Brown  &  Co.  (C.  C.  A,.,  8th  Cir.), 
28  Am.  B.  R.  336,  196  Fed.  758. 

64.  See  In  re  Sabin  (Eef.,  N.  Y.),  1  Am. 
B.  E.  315;  In  re  Eogers  (Eef.,  Ky.),  1  Am.. 
B.  E.  541;  In  re  Siebert  (D.  C,  N.  J.),  ^3 
Am.  B.  E.  348,  133  Fed.  781;  In  re  Mussey, 
2  N.  B.  N.  Rep.  113. 
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(4)  Employment  and  compensation  of  stenographees. —  The  mean- 
ing of  subdivision  5  of  this  section  would  seem  to  be  that  a  referee  in  bank- 
ruptcy may  make  use  of  the  services  of  a  stenographer,  vehen  the  trustee 
considers  that  the  testimony  should  be  taken,  and  that  in  such  case  the  rate 
is  fixed,  but  this  rate  has  nothing  to  do  with  the  employment  of  a  stenog- 
rapher on  isolated  and  unusual  occasions,  where,  at  the  request  of  the 
creditors  or  of  the  receiver,  a  special  hearing  is  had  before  a  special  com- 
missioner.*^ The  purpose  of  this  subdivision  is  clear  —  to  permit  the  use 
of  modern  methods  in  -preserving  testimony.  But,  strictly,  a  stenographer 
will  not  be  employed  gave  "upon  the  application"  of  the  trustee,®®  or 
where  there  has  been  a  stipulation  of  the  parties  or  money  has  heen  deposited 
for  the  expense  as  .provided  by  General  Order  X;®''  though,  it  seems,  the 
necessary  expense  of  a  referee  in  perpetuating  testimony  may  be  called  for 
in  advance,  and  is  probably  an  expense  of  a,dministration.®*  In  a  proper  case,'* 
the  referee  will  doubtless  direct  the  trustee  to  make  such  an  application. 
Where  the  taking  of  the  .testimony  was  necessary  to  the  estate  or  resulted 


G5.  Matter  of  Stark  (D.  C,  N.  Y.),  18 
Am.  B.  R.  467,  155  Fed.  694,  holding  that 
the  provisions  of  section  38,  subdivision  5, 
do  not  apply  to  hearings  before  a  special 
commissioner. 

Discretion  of  referee.-^Whether  the  testi- 
mony of  a  bankrupt,  upon  the  hearing  of  an 
application  by  the  trustee  to  compel  him'  to 
turn  over  certain  property,  shall  be  heard 
"  orally,  taken  in  long  hand  or  by  a  stenog- 
rapher is  "within  the  discre'iion  of  the  referee. 
Matter  of  Goldstein  (D.  C,  N.  Y.),  19  Am. 
B.  E.  96,  155  Fed.  695. 

66.  Expense  of  a  stenographer  cannot  be 
allowed  to  a  referee,  except  where  he  is  em- 
ployed upon  the  application  of  the  trustee 
under  section  38,  and  a  referee's  allowance 
to  himself  of  $25}  for  stenographer's  fees 
in  "  adjustment,  correspondence  and  notices 
in  matters  of  claims  and  other  business  of 
the  state,"  should  be  disallowed  as  unau- 
thorized. In  re  Mammoth  Pine  Lumber 
Co.  (D.  C,  Ark.),  8  Am.  B.  E.  651,  116  Fed. 
731. 

An  allowance  made  to  stenographers  for 
services  in  taking  testimony  in  proceedings 
before  the  referee  commented,  upon,  and  the 
allowance  reduced  to  forty  cents  per  page 
for  three  copies  of  testimony.  In  re  iMlett 
Electric  Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  453, 
19/  Fed.  400. 

Although  under  section  38,  subdivision  5, 
an  examination  of  the  bankrupt  and  the  em- 
ployment of  a  stenographer  therefor  may, 
as  a  general  rule,  be  allowed  at  the  expense 
of  the  estate,  that  should  not  be  allowed 
for  the  benefit  of  general  creditors  at  the 
expense  of  the  wages  claims  of  workmen  ob- 
jecting thereto,  when  the  funds  in  hand  are 
only  sufficient  to  pay  the  preferred  claims. 
Such  expenses  should  be  at  the  charge  of 
the  general  creditors  alone.  In  re  Eozinsky 
(D.  C,  N.  Y.),  3  Am.  B.  E.  830,  101  Fed. 
229. 

Charges  for  clerk  hire  and  stationery  may 


be  disallowed  to  the  referee,  there  being  no 
voucher  for  the  stationery  and  the  employ- 
ment of  the  clerk  by  the  referee  being  unau- 
thorized by  statute.  In  re  Carolina  Cooper- 
age Co.  (D.  C,  N.  Car.),  3  Am.  B.  R.  154, 
96  Fed.  950. 

67.  Stipulation  as  to  payment  of  stenog- 
rapher's fees; — In  re  Mamipioth  Pine  Lumber 
Co.  (D.  C,  Ark.), 8  Am.  B.  R.  651,  116  Fed. 
731;  In  re  Todd  (D.  C,  N.  Y.),  6  Am.  B.  E. 
8  109  Fed.  265.  In  this  ca~?  the  court  said: 
"  The  rule  established  by  the  late  Mr.  Justice 
Blatchford  in  this  court,  and  ever  since  fol- 
lowed in  regard  to  stenographer's  fees,  was 
t  at  when  not  provided  for  by  law,  they  could 
not  be  taxed  in  any  cause,  except  upon  «, 
written  stipulation  between  the  attorneys. 
Such  has  been  the  uniform  practice  in  this 
court,  the  attorneys  usually  dividing  and 
paying  the  expense  of  taking  and  transcrib- 
ing the  stenographer's  notes,  and  taxing  in 
accordance  with  the  stipulation  in  favor  of 
the  successful  party  the  sums  paid  by  him  for 
his  share  of  the  notes." 

Agreement  as  to  appointment  and  payment 
of  stenographer^— Where  the  petitioning  cred- 
itors and  the  alleged  bankrupt  agreed  that 
the  testimony  should  be  taken  before  the 
referee  by  certain  stenographers,  and  that 
each  side  should  pay  one-half  of  the  expense 
thereof,  but  no  order  was  made  by  the  referee, 
it  must  be  impliedly  agreed  that  the  stenog- 
rapher's bill  for  taking  the  testimony  and 
furnishing  a  transcript  to  the  referee  should 
go  into  the  costs  against  the  losing  party. 
But  such  agreement  does  not  cover  the  cost 
of  a  transcript  of  the  testimony  ordered  by 
a  party  for  his  own  use.  Matter  of  Pearce 
(D.  C,  Mass.),  37  Atn.  B.  E.  710,  235  Fed. 
917.     See  Am.  B.  R.  Digest,  §§  79,  284. 

68.  See  General  Orders  X  and  XXXV(2)  ; 
§  64-b(3). 

69.  Compare  In  re  Todd  (D.  C,  N.  Y.), 
6  Am.  B.  R.  88,  109  Fed.  265. 
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to  its  advantage,  such  an  order  can,  it  is  thought,  be  made  nunc  pro  iunc^  The 
subdivision  is  also  often  supplemented  by  district  or  referee  district  rules.™ 
The  exigencies  of  speedy  administration  and  the  multitude  of  cases  which  have 
arisen  in  important  jurisdictions  early  made  the  employment  of  regular 
stenographers  imperative;  It' is  thought  that 'the  very  liberal  interpretation 
of  this  subdivision  thus  far  prevailing  vi^ill  continue.  The  method  of  taking 
testimony  is  prescribed  by  General  Order  XXII. 


70.  Thus,  in  the  Western  District  of  Nevr 
York: 

Rule  11.  Perpetuation  of~tesUmony. —  (1) 
The  examination  of  the  bankrupt  and  any 
witnesses  at  meetings  of  creditors'  or  other- 
wise, and  all  testimony  oflFered  on  contested 
claims,  or  jfor  any  other  purpose,  will  be 
taken  down  by  the  official  stenographer  in 
the  form  of  question  and  answer,  and  tran- 
scribed. One  copy  thereof  will  be  inserted 
in  the  record  book  of  the  referee  and  the 
other  copy  will  be  delivered  to  the  trustee. 
The  e3q)ense  of  thus  perpetuating  testimony 
will  be  at  the  rate  of  ten  cents  (10c.)  a  folio 
for  both  copies,  and  shall  be  paid  as  follows : 
Where  there  are  no  assets,  for  one  reasonable 
examination  on  one  day,  by  the  bankrupt, 
and  thereafter  by  the  creditor  or  party  in 
interest  for  whose  benefit  or  at  whose'request 


such  examin,ation  is  hid;  where  there  are 
assets,  as  may.  be  ordered  by  fthe  referee  in 
each  particular  case. 

(2)  After  the  testimony  has  been  tran- 
scribed, the  attorney  in  charge  of  the  case 
will  produce  each  witness  before  the  referee, 
,that  such  testimony  may  be  signed,  as  pro- 
vided in  General  Order  XXlI. 

(3)  If  indemnity  is  not ,  demanded,  all 
moneys  advanced  by  the  refeiee  in  publishing 
or  mailing  notices,  or  for  traveling  expenses, 
or  for  procuring  the  attendance  of  witnesses, 
or  in  perpetuating  testimony,  or  otherwise, 
shall  be  paid  to  the  referee  prior  to,  or  at 
the  time,  application  is  made  to  him  for  the 
report  or  certificate  called  for  by  IHstrict 
Rule  X  (that  on  the  bankrupt's  application 
for  a  discharge) . 


SECTION    THIRTY-NINE. 


DUTIES  OF  REFEREES. 

§  39.  Duties  of  Referees. —  a  Referees  shall  (1),  declare  dividends 
and  prepare  and  deliver  to  trustees  dividend  sheets  showing  the  divi- 
dends declared  and  to  whom  payable;  (2)  examine  all  schedules  of 
property  and  lists  of  creditors  filed  by  bankrupts  and  cause  such  as 
are  incomplete  or  defective  to  be  amended;  (3)  furnish  such  informa- 
tion concerning  the  estates  in  process  of  administration  before  them 
as  may  be  requested  by  the  parties  in  interest;  (4)  ^ve  notices  to 
creditors  as  herein  provided;  ,  (5)  make  up  records  embodying  the 
evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties  in  all 
contested  matters  arising  before  them,  whenever  requested  to  do  so  by 
either  of  the  parties  thereto,  together  with  their  findings  therein,  and 
transmit  them  to  the  judges;  (6)  prepare  and  file  the  schedules  of 
property  and  lists  of  creditors  required  to  be  filed  by  the  bankrupts, 
or  cause  the  same  to  be  done,  when  the  bankrupts  fail, '  refuse, 
or  neglect  to  do  so;  (7)  safely  keep,  perfect,  and  transmit  to  the  clerks 
the  records^  herein  required  to  be  kept  by  them,  when  the  cases  are 
concluded;  (8)  transmit  to  the  clerks  such  papers  as  may  be  on  file 
before  them  whenever  the  same  are  needed  in  any  proceedings  in 
courts,  and  in  like  manner  secure  the  return  of  such  papers  after  they 
have  been  used,  or,  if  it  be  impracticable  to  transmit  the  original 
papers,  transmit  certified  copies  thereof  by  mail;  (9)  upon  application 
of  any  party  in  interest,  preserve  the  evidence  taken  or  the  substance 
thereof  as  agreed  upon  by  the  parties  before  them  when  a  stenographer 
is  not  in  attendance;  and  (10)  whenever  their  respective  offices  are  in 
the  same  cities  or  towns  where  the  courts  of  bankruptcy  convene,  call 
upon  and  receive  from  the  clerks  all  papers.filed  in  courts  of  bankruptcy 
which  have  been  referred  to  them. 

h  Referees  shall  not  (1)  act  in  cases  in  which  they  are  directly  or 
indirectly  interested ;  (2)  practice  as  attorneys  and  counsellors  at  law 
in  any  bankruptcy  proceedings ;  or  (3)  purchase,  directly  or  indirectly, 
any  property  of  an  estate  in  bankruptcy. 


Analogous  provisions:   In  V.  S.:    Act  of  1867,  §§  4,  5,  R.  S.,  §§  4998,  5000,  5001. 
Cross-references:    To  the  Law:    Declaration  and  payment  of  dividends,  §  65. 

Bankrupts  to  file  schedules  and  lists  of  creditors,  §  7(8). 

Examination  of  records  and  papers  to  be  permitted,  §  29-c. 
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Cross-references  —  Continued : 

Notices  to  creditors  to  be  given,  §  58. 
Making  up  and  transmitting  records,  §S  2(10),  42. 
Perpetuation  of  testimony;  employment  of  stenographer,  §  38(2)    (5). 
Offenses  by  and  disqualification  of  referee,  §§  29-b,  3S. 
To  the  General  Orders:    Filing  schedules  in  involuntary  cases,  IX. 
Referee  may  require  indemnity  for  expenses,  X. 
Duties  of  referee  in  respect  to  administration,  XII. 
Approval  of  appoidtment  of  trustee,  XIII. 
Notice  to  be  given  to  trustee  of  his  appointment,  XVI. 
Proof  of  claims  and  other  papers  filed  with  referee,  XX. 
Duties  of  referee  in  respect  to  proof  of  claims,  XXI. 
Examination  of  witnesses  before  referee;  taking  testimony,  XXII.' 
Orders  of  referee  to  state  as  to  notice,  XXIII. 
Referee  to  transmit  proved  claims  to  clerk,  XXIV. 
Accounts  of  referees  to  be  kept  and  returned  to  judge,  XXVI. 
Review  of  order  of  referee  by  judge,  XXVII. 
To  the  Forms:  Notice  of  first  meeting  of  creditors.  No.  18. 
Appointment  of  trustee  by  referee.  No.  23. 
Notice  to  trustee  of  his  appointment.  No.  24. 
Order  for  examination  of  bankrupt.  No.  28. 
List  of  claims  and  dividends  to  be  recorded  by  referee  and  delivered  to  trustee, 

No.  40. 
Certificate  by  referee  to  judge  on  review,  No.  56. 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms,  2nd  Ed. 


SYNOPSIS  OF   SECTION. 

DTTTIEIS   OF   RKFERKES. 

L  Miscellaneous  Duties  of  Referees,  664. 

a.  In  general,  664. 

b.  To  declare  dividends  and  prepare  dividend  sheets,  664. 

c.  To  examine  and  amend  schedules  and  lists  of  creditors,  664. 

d.  To  furnish  information,  664. 

e.  To  give  notices  to  creditors,  665. 

f .  To  make  up  records  and  transmit  them  or  copies  to  the  clerks,  665. 

g.  To  prepare  and  file  schedules  in  certain  cases,  665. 

h.  To  preserve  evidence  when  no  stenographer  is  present,  665. 
i.  To  call  for  papers  at  the  clerk's  office,  666. 
n.    Prohibitions  on  Referees,  666. 

a.  Cannot  act  in  cases  where  interested,  666. 

b.  Cannot  practice  in  bankruptcy  proceedings,  666. 

c.  Cannot  purchase  property  of  a  bankrupt  estate,  666. 
in.  I  Reviews  by  the  Judge,  667. 

a.  In  general,  667. 

b.  When  review  should  be  asked,  667. 

c.  Order  only  reviewable,  669. 

d.  Contents  of  petition,  669. 

e.- Effect  of  referee's  decision  on  facts,  669. 

f .  What  must  be  certified  for  review,  674. 

g.  Hearing  of  reviews,  675. 


664  Duties  of  Refeeees.  [§  39-a. 


I.  MISCELLANEOUS  DUTIES  OF  REFEREES. 

a.  In  general. —  Subsection  a  of  this  section  prescribes' the  general  duties 
of  referees..  There  is  nothing  exactly  similar  to  this  section  in  previous 
statutes.  Manifestly,  it  is  in  the  nature  of  an  appendix  to  §  38.  Though 
captioned  "Duties  of  Referees,"  some  of  its  clauses  confer  jurisdiction. 

The  more  important  duties  of  referees  are  here  enumei-ated.  But  the 
section  is  not  exclusive,^  even  in  its  prohibitions  stated  in.  sul^eetion  b. 
The  referee  has  many  other  duties.  The  only  distinction  between  them 
and  those  here  specified  seems  to  be  that,  as  to  the  former,  he  has  some  discre- 
tion; as  to  the  latter,  little,  perhaps  nOne.  .Jt  is  apparently,  the  intent  of  the 
statute  that  the  supervision  of  the  administration  of  the  bankrupt's  estate  be  left 
with  the  referee.* 

b.  To  declare  dividends  and  prepare  dividend  sheets. —  This  duty  is  required 
by  subdivision  1  of  subsection  a.  The  general  subject  of  dividends  is  dis- 
cussed under  Section  Sixty-five.  In  actual  practice,  dividend  sheets  are 
prepared  by  the  trustee  or  his  attorney,  and  checked  over  and  verified  by 
the  referee.  Form  ISlo.  40  may  be  used,  or,  better,  a  schedule  somewhat  like 
it,  the  same  to  be  attached  to  and  made  a  part  of  the  formal  order  of  dis- 
tribution. By  General  Order  XXIX,  the  referee  is  also  required  to  counter- 
sign all  dividend  checks  drawn  by  the  trustee.  Since  the  amendatory  act  of 
1903,  there  must  always  be  two  dividends,  if  any. 

e.  To  examine  and  amend  schedules  and  lists  of  creditors. —  This  duty  is  an 
important  one.  It  seems  that  the  schedules  are  not  a  part  of  the  petition.* 
They  must,  however,  conform  substantially  to  the  law*  and  the  forms.' 
Thus,  the  court  proper  is  not  cajled  upon  to  investigate  the  sufiiciency  of 
the  schedules.  The  referee  must.  If  they  seem  incomplete  or  defective, 
he  should  suspend  further  proceedings  until  they  are  amended.®  An  opinion 
by  the  author  of  the  first  and  second  editions  of,  this  work  in  the  case  of 
In  re  Mackey'^  is  illuminating  both  as  to  the  duties  of  the  referee  in  such 
cases  and  concerning  what  are  defects  or  omissions. 

d.  To  furnish  information. —  Subdivision  3  of  this  subsection  should  be  read 
in  connection  with  §  29-c  (3),  though  mere  failure  to  fumislh  information 
other  than  as  there  specified  is  not  an  offense.  This  duty  clearly  refers  to 
replies  to  letters  of  inquiry,  as  well  as  to  answers  to  orail  questions  and  per- 
mission to  inspect  papers  on  file.     Replies  to  letters  may  be  franked.     But 

1.  See,  for  instance,  Bankr.  Act,  §§  55-b  examination  of  schedules  of  property  and 
and  58-c.           .  lists  of  creditors  is  mandatory.  '  It  is  tlie 

2.  Matter  of  Kosenfeld-Goldman  Co.  (D.  C,  duty  of  the  referee  to  make  the  examination 
Mass.),  36  Am.  B.  E.  620,  228  Fed.  921.  and  to  order  an  amendment  in  case  of  defects 

3.  In  re  Patterson,  Fed.  Cas.  10,815.  or  omissionB,  even  though  no  interested  party 

4.  See  Bankr.  Act,  §  7(8).  See  also  Am.  may  move  in  the  matter.  Since  an  examinar 
B.  R.  Dig.  §  249.  tion  should  be  made  immediately  after  the 

5.  Forms  Nos.  1  and  2.  reference  of  the  matter  to  the 'referee  and 

6.  Matter  of  Spiller  ( D.  C,  Mass. ) ,  36  Am.  prior  to  the  meeting  of  creditors,  in  voluntary 
B.  R.  399,  230  Fed.  490,  holding  that  the  proceedings,  at  least,  the  examination  should 
jurisdiction  of  the  referee  is  not  necessarily  be  made  before  many  of  the  interested  parties 
suspended  pendmg  the  amendment  of  the  will,  in  the  natural  course  of  procedure,  have 
schedules.                                   .  entered    their    appearance.      In    re   Mackey 

7.  Duty  of  referee  to  examine  schedules.—  (Ref.,  N.  Y.),  1  Am.  B.  R  593 
The  provisions  of  section  39-a (2)    as  to  the 
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it  has  been  held  that  a  referee  is  not  required  to  furnish  copies  of  papers.*' 
The  duty  here  enjoined  is  often  a  burden.  Some  referees  have  adopted 
forms  for  answers,  especially  where  infondation  is  sought  concerning  the 
total  of  claims  shown  and  assets  scheduled. 

e.  To  give  notices  to  creditors. —  There  is  an  unimportant  conflict  between 
subdivision  4  and  §  58-c.  The  referee  should  give  all  notices.  Some  of 
the  more  common  notices  are  specified  in  §  58-a,  which  see.  General  Order 
XVI  prescribes  another  notice  that  the  referee  is  supposed  to  give,  but  which 
in  actual  practice  is  rarely  found  necessary.®  As  a  rule,  while  the  original 
notice  must  be  signed  by  the  referee,  the.  clerical  work  of  preparing  and 
posting  is  done  by  the  attorney  in  charge.  In  districts  where  no  allowance 
•was  made  for  the  giving  of  notices,  such  a  practice  has  been  oiecessary;  if 
done  by  the  referee,  indemnity  for  the  expense  incurred  can  be  demanded.^" 
Whatever  the  method,  the  "  official  business "  envelope  can  be  used.  This 
subject  is  also  considered  under  Section  Eifty-eight. 

f .  To  make  up  records  and  transmit  them  or  copies  to  the  clerk. —  Subdivisions 
5,  7  and  8  relating  to  records  and  papers  are  largely  supplemented  by  §  42, 
which  see.  The  size  and  completeness  of  the  record  book  there  prescribed 
varies  in  the  different  districts;  in  some  it  is  a  mere  docket;  with  brief 
entries  indicating  the  meetings  held  and  orders  granted;  in  others  a  detailed 
running  account  of  the  whole  proceeding  from  day  to  day.  Subdivision  7 
requires  the  referee  to  keep  records  and  to  transmit  them  to  the  clerk  when 
the  case  is  concluded."  Subdivision  8  provides  for  the  transmission  to  the 
clerk  of  such  papers  on  file  with  the  referee,,  or  copies  thereof,  as  shall  be 
needed  in  the  court  proper  before  the  whole  case  is  sent  up  as  provided  in 
the  previous  subsection.  By  General  Order  XXIV,  referees  are  also  required  ^ 
to  transmit  forthwith  to  ihe-  clerk  a  list  of  claims  proven.  This  is  an 
inheritance  from  the  law  of  1867,^^  does  not  fit  into 'the  present  system  of 
administration,  serves  no  useful  purpose,  and  is  rarely  observed.-^^  The 
referee  is.  also  required  to  file  monthly  statements  of  disbursements  with  the 
judge." 

g.  To  prepare  and  file  schedules  in  certain  cases. —  Section  7  (8)  makes 
it  the  duty  of  the  bankrupt  to  prepare,  verify  and  file  schedules  of  his 
property.^'  If  the  bankrupt  fails  in  this  duty,  subdivision  6  of  this  section 
requires  the  referee  to  prepare  and  file  schedules  of  property  and  lists  of 
creditors, .  Or  cause  the  same  to  be  filed.  We  have  already  considered  this 
duty  of  the  referee  under  the  precediiig  section.^* 

h.  To  preserve  evidence  when  no  stenographer  is  present. —  The  referee  may 
determine  fjvhether  testimony  shall  be  heard  orally,  taken  in  longhand,  or 
written  out  in  the  form  of  stenographer's  minutes.  If  the  bankrupt  desires 
the  testimony  to  be  perpetuated,  the  obligation  would  seem  to  be  on  him  to 

8.  Copy  of  petition  for  review  of  payment  whole  record,  including  the  list  of  claims, 
of  attorney's  fee  need  not  be  furnished  by  addresses,  etc.,  proven,  a  suflScient  observance 
the  referee.     In   re  Lewin    (D.  C.,  Vt.),  4      of  this  general  order. 

Am.  B.  E.  632,  103  Fed.  850.  14.  General  Order  XXVI. 

9.  See  Form  No  24.  15.  See  discussion  under  Bankr.  Act,   §   7 

10.  Generi.1  Order  X.  (8),  mte.    See  also  Am.  B.  E.  Dig.  §§  245- 

11.  Compare  Bankr.  Act,  §  42-c.  254. 

12.  General  Order  XI,  under  Act  of  1867.  16.  See   discussion   under   Section   Thirty- 

13.  In  the  Western  District  of  New  York,  eight,  sub-title  "  Practice  after  reference  in 
a  district  rule  makes  the  certification  of  the  involuntary  cases,"  ante,  p.  653. 
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provide  the  means  therefor."  As  indicated  elsewhere/^  a  referee  has  ample 
power  to  secure  the  attendance  and  assistance  of  a  stenographer.  This  subdi- 
vision is,  therefore,  unimportai^t. 

i.  To  call  for  papers  at  the  clerk's  office. —  Subdivision  10  of  this  section 
is  supplemented  by  section  51  (3),  which  should  be  read  in  this  connection. 
Even  in  the  same  town  or  city,  papers  are  transmitted  by  the  clerk  to  the 
referee  by  mail. 

11.  PROHIBITIONS  ON  REFEREES. 

a.  Cannot  act  in  cases  where  interested. —  The  general  disqualification  of 
persons  who  might  otherwiise  be  referees  is  mentioned  elsewhere.-'*  A  referee 
duly  appointed  cannot,  however,  act  in  all  cased.  What  amounts  to  dis- 
qualification ;must  be  determined  in  each  case.^"  Relationship  by  blood  or 
aflBnity,  even  though  remote,  is  usually  enough.  But  owing  a  debt  to  the 
bankrupt,^^  or,  perhaps,  being  a  scheduled  creditor  of  the  bankrupt,  at  least 
in  a  no-asset  case,  does  not  disqualify.  A  prior  relation  of  attorney  to  the 
debtor,  likewise,  does  not.^^  Pending  litigation  with  the  bankrupt,  it  is 
thought,  will.  If  disqualified,  the  referee  should  immediately  file  a  cer- 
tificate to  that  effect,  stating  the  reasons  for  disqualification,  with  the  clerk; 
and  a  reference  will  then  be  made  to  another  referee.  Disqualification 
sometimes  does  not  appear  until  the  ease  is  far  along,  and  then  only  in  some 
single  matter.  In  such  eases,  that  matter  may  be'  considered  by  the  judge, 
on  receipt  of  this  certificate,  or  ho  may  refer  it  specially  to  another  referee. 
A  referee  who  acts  in  a  case  where  he  is  interested  commits  an  offense  under 
the  law,  and  forfeits  his  oflB,ce.^* 

b.  Cannot  practice  in  bankruptcy  proceedings. —  There  was  a  similar  pro- 
hibition under  the  law  of  1867.^  The  limitation  here  seems  to  be  on  practice 
"in  any  bankru|)tcy  proceedings."  Under  the  former  law,  a  register  could 
not  practice  "in  or  out  of  court"  in  any  suit  or  matter  pending  in  his  own 
district  or  circuit.  The  difference  between  the  statutes  in.  literal  significance 
is  great;  in  effect,  there  should  be  none.  The  propriety  of  giving  coimsel 
in  pending  bankruptcy  questions,  even  in  another  district,  may  be  doubted. 
General  counsel  to  clients  or  other-  attorneys -concerning  questions  not  yet 
in  court  seems,  however,  not  to  be  prohibited  and  may  not  be  thought  improper. 
There  are'  as  yet  no  cases  construing  this  clause.  A  violation  of  this  prohibition 
is  not  an  offense. 

c.  Cannot  purchase  property  of  a  bankrupt  estate. —  This  provision  is  new 
and  requires  no  comment.      The  purchase  of  the  property  of  a  bankrupt 

17.  Payment     of    stenographer's     fees. —       4  Am.  B.  R.  420,  103  Fed.  922.     See  form 
Where,  upon  the  hearing  of  an  application      in  "Supplementary  Forms,"  post 

by  the  trustee  to  compel  the  bankrupt  to  21.  A  debtor  who  owns  an  alleged  bankrupt 
turn  over  certain  property,  the  trustee  has  a  debt  which  is  not  denied  by  the  debtor, 
no  funds,  and  the  bankrupt  claims  to  be  ab-  and  whose  status  as  a  debtor  cannot  be 
solutely  without  means,  his  motion  that  the.  changed  by  any  of  the  proceedings  in  bank- 
trustee  be  directed  to  pay  for  the  stenog-  ruptcy,  and  whose  liability  would  be  un- 
rapher'a  minutes  of  the  bankrupt's  testimony  affected  by  such  proceedings,  is  not  disquali- 
and  the  referee's  fees  and  disbursements  will  ,  iied  to  act  as  referee  in  proceedings  against 
be  denied.  Matter  of  Goldstein  (D.  C,  his  creditor.  Bray  v.  Cobb  (DC  N  Car  ) 
N.  Y.),  19  Am.  B.  R.  96,  155  Fed.  695.  1  Am.  B.  R.  153,  91  Fed.  102.         ''      ' 

18.  See  discussion  under  Section  Thirty-  22.  Carr  v.  Fife,  156  U.  S.  494,  39  L,  Ed. 
eight  of  this  note.  508. 

19.  Bankr.  Act,  §  35,  ante.     See  also  Am.  23.  Bankr.   Act,   §   29-e(l) 

B.  R.  Dig.  §§  67,  68.  24.  Act  of    1867,    §   4.     See   the   same   as 

20.  See  learned  foot-note  of  a  former  editor       amended,  R.  S.,  §  4996. 
of  this  work,  in  In  re  Gardner   ( D.  C,  Va. ) , 
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estate,  either  directly  or  indirectly,  by  a  referee  is  an  offense  whereby  he 
forfeits  his  office  and  becomes  liable  to  a  fine  of  not  to  exceed  five  hundred 
dollars."" 

Ill,  REVIEWS  BY  THE  JUDGE.26 

.  a.  In  general. —  Subdivision  6  of  this  section  relating  to  records  embodying 
the  evidence  seems  to  refer  to  such  records  as  are  needed  on  reviews,  and 
should  be  read  with  General  Order  XXVII.  Thus,  a  party  to  an  order 
made  by  the  referee,  after  hearing  on  the  merits,  cannot  have  a  review  of 
it,  unless  he  pursues  the  mode  prescribed  by  this  general  order.^''  It  has  been 
held,  however,  that  notwithstanding  the  use  of  the  word  "  creditor"  in  General 
Order  No.  27,  if  the  interests  of  several  creditors  are  affected  by  the  rulings 
or  the  allowances  of  the  referee,  a  review  should  be  taken  by  the  trustee  as 
their  representative,^®  and  that  in  case  of  a  refusal  by  the  trustee,  the  suitor's 
remedy  is, by  a  motion  or  petition  filed  with  the  court,  asking  that  the  trustee 
be  ordered  to  take  a  review  as  to  any  questions  of  procedure  or  allowance.^® 
A  review  should  be  asked  by  petition ;  if  from  an  order,  this  is  the  only  way.^" 
In.  the  absence  of  a  petition  the  court  is  not  authorized  to  review  the  action  of 
the  referee.*^  A  general  review  of  the  proceedings  before  the  referee  or  a 
review  of  rulings  not  directly  affecting  an  order  made  was  not  intended 
either  by  the  bankruptcy  act  or  the  general  order.^"  Ordinarily  a- review 
by  the  judge  will  be  confined  to  the  errors  pointed  out  in  the  petition,^*  and 
vsdll  be  limited  to  the  questions  involved  in  the  issues  before  the  referee.^* 
Where  a  referee  dies  after  the  entering  of  an  order  disallowing  a  claim,  before 
perfecting  his  findings,  the  claimant  is  entitled  to  a  review  on  both  the  facts 
and  the  Ism.^ 

b.  When  review  should  be  asked. —  The  time  within  which  a  review  must 
be  asked  for  is  not  specified  either  by  the  law  or  by  the  general  orders.^' 

25  Bankr  Act  §  29-c  (2).  The  certificate  of  a  referee  cannot  be  con- 
ge' See  also  Am.  B.  E.  Dig.  §§  87-94.  sidered  as  a  petition  to  review  his  findings. 
27  Matter  of  Octave  Mining. Co.  (D.  C,  Craddock-Terry  Co.  v.  Kaufman  (D.  C., 
Ariz)  32  Am!  B.  K.  474,  212  Fed.  457;  Tex.),  23  Am.  B.  E.  725,  175  Fed.  303.  Eul- 
In  re  Eiissell  (D.  C,  Cal.),  5  Am.  B.  E.  566,  ings  of  a  referee  upon  questions  arising  dur- 
103  Fed  501-  In  re  Home  Kscount  Co.  (D.  ing  the  progress  of  a  case,  cannot  be  brought 
C  Ala)  17'Am  B  E.  168,  147  Fed.  538,  before  a  judge  of  the  district  court  by  simply 
holding  that  a  party  caimot  ignore  an  order  filing.in  such  court  exceptions  to  the  ruling, 
until'  the  referee,  under  section  41,  certifies  In  re  Hawley  (D.  C.-Iowa),  8  Am.  B.  E. 
hjs  disobedience  to  the  judge,  and  then  bring  632^^^  ^«^-*ff  •,,„„„,  p„  ,„  n 
forward  aeain  in  his  defense,  matter  con-  32.  In  re  Kelly  Dry  Goods  Co.  (D.  (j., 
S  before  ?he  referee  prior  to  the  making  Wis^)  4  Am.  B  R  528  102  Fed  747. 
of  the  order,  provided  the  order  itself  be  not  ^  f^.^^**^.%°23,  lU  Fed   328 *    '      '        '^' 

^°28.  Matter  of  Arti-Stain Co.  (D.  C.,Mass.),  See  also  Am.  B    E.  Dig.  §_93. 

32  Am  B  E  640,  216  Fed.  942;  In  re  Mexico  34.  In  re  Lorch  &  Co.    (D.  C,  Ky.),  28 

¥S?^%lh^.'  "  "^^''  "  "^^  "  '-\yerof^^rS%"ti.  A..2dOir.,,  37 

^^^rr^^^S:^  ^^e.Vre"MiirraL%^i^..Pa.).13Am. 

^'?:-kxfcoXdwar^e  Ca%' C.,  N.  Mex.)'.  R  11337.  133  Fed.  802.    See  al«o  Am.  B.  E. 

28  Am.  B.  K-  73f.  197  Fed.^50  D>g.  §  9^-  ^7   does  not  fix  the   time 

BE  '3"73%Wed'^k;-'lnrtGreek  ft  within  which  petitions  for  review  of  orders 

B.  K-  373,  19»  J'ea.  oi.s,   x                            s  referees  shall  be  taken.    A  compliance  with 

SP;  '?•  ^-'m^^I;  m^'  Pa  )    22  Am   B  E.  a  local   rule,   requiring   that  they   be   filed 

lis'  m  f1  281-^?n  re  Claik  Co^&  Coke  within  ten  days  from  the  date  of  the  order 

^o^'  ll]lTi:T^^''^.  B.  K.  273,  173  Fed.  sougitjo  f^-ewed.,--!^^  ^7^ 

ri'66^05  Frfoi'^-  '■'  '''''  '  ^"-  ^'       ''i/therf  are  no  terms  in  bankruptcy  and 
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It  is  fixed  in  some  districts  by  a  standing  rule.^''  In  the  absence  of  a  ride  the 
application  should  be  made  within  a  reasonable  time.  The  cases  are  not 
uniform  as  to  what  constitutes  a  reasonable  time;  the  time  within  which  the 
petition  is  to  be  filed  is  discretionary  with  the  court  and  will  not  be  disturbed 
unless  such  discretion  is  abused ;  ^*  it  has  been  held  that  a  petition  for  a  review 
should  be  filed  within  the  time  fixed  for  an  appeal  from  the  same  class  of 
orders,  and  that  ,this  should  be  regarded  as  a  reasonable  time.^*     The  right 


no  provision  in  the  Bankruptcy  Act  limiting 
the  time  -within  which  an  order  of  a  referee 
in  bankruptcy  may  be  reviewed  or  an  order- 
of  the  District  Court  reheard,  a  petition  for 
an  order  directing  the  trustee  to  pay  over 
moneys  collected  pursuant  to  an  order  of  the 
referee  ma,y  be  filed  nine  months  after  the 
granting  of  said  order.  Matter  of  Barker 
Piano  Co.  (C.  C.  A.,  2d  Cir.),  37  Am.  B.  R. 
271,  233  Fed.  522. 

37.  In  some  districts  a  review  must  be 
asked  within  ten  days.  See  Erie  County 
(N.  Y.),  Rule  16,  1  N.  B.  N.  115;  Matter  of 
Isert  (D.  C,  Cal.),  36  Am.  B.  R.  431,  232 
Fed.  484. 

The  effect  of  a  special  district  rule,  taken 
in  connection  with  General  Order  27,  was 
considered  in  R«  Greek  Manufacturing  Co. 
(D.  C,  Pa.),  21  Am.  B.  R.  Ill,  164  Fed. 
211,  and  the  court  decided  that  under  the 
rule  and  the  general  order  a  decision  of  a 
referee  may  only  be  reviewed  by  petition, 
and  that  such  petition  must  be  presented 
within  the  period  specified  by  the  rule,  or 
afterward  only  upon  special  allowance  by 
one  of  the  judges;  otherwise,  the  referee's 
Older  (unless,  perhaps,  when  it  is  obviously 
beyond  his  jurisdiction)  is  no  longer  subject 
to  review  after  the  ten  days  have  expired. 
And  it  was  also  decided  that  an  order  once 
entered  is  not  subject  to  be  reviewed  or 
altered  by  the  referee  himself.  In  re  Lesher 
&  Son  (D.  C,  Pa.),  25  Am.  B.  R.  218,  176 
Fed.  650.  See  In  re  Wink  (B.  C,  Md.), 
30  Am.  B.  R.-298,  206  Fed.  348;  Matter  of 
Wister  (D.  C,  Pa.),  36  Am.  B.  R.  809,  232 
Fed.  898;  s.  o.  (C.  C.  A.,  3d  Cir.),  38  Am. 
B.  R.  215,  237  Fed.  793;  Oary  y.  Interna- 
tional Agricultural  Corp.  (D.  C.,  Ohio),  38 
Am.  B.  R.  590,  afifd.  sub  nom.;  International 
Agricultural  Corp.  v.  Cary  (C.  C.  A.,  6th 
Cir. ) ,  38  Am.  B.  R.  753. 

38.  Seasonable  time,  what  constitutes. — 
Bacon  v.  Roberts  (C.  C.  A.,  3d  Cir.),  17 
Am.  B.  R.  421,  146  Fed.  729,  holding  that  a 
dismissal  of  a  petition  filed  fifty  days  after 
the  order  should  be  sustained;  In  re  N.  Y. 
Economical  Printing  Co.  (C.  C.  A.,  2d  Cir.), 
5  Am.  B.  R.  697,  106  Fed.  839;  In  re  Mil- 
graum  (D.  C,  Pa.),  13  Am.  B.  R.  337,  133 
Fed.  802,  holding  that  three  months  was 
not  a  reasonable  time;  Crim  v.  Woodford 
(C.  C.  A.,  4th  Cir.),  14  Am.  B.  E.  302,  136 
Fed.  34;   In  re  Foss   (D.  C,  Me.),  17  Am. 

B.  E.  439,  147  Fed.  790,  holding  that  thirty 
days  is  a  reasonable  time;  In  re  Grant  (D. 

C,  R.  I.),  16  Am.  B.  R.  256,  143  Fed.  661, 
holding  that  a  petition  filed  three  and  one- 
half  months  after  the  making  of  the  order 
should  be  dismissed;  In  re  Chambers   (Ref., 


R.  I.) ,  6  Am.  B.  R.  709,  holding  that  a  peti- 
tion filed  eighteen  months  after  the  decision 
should  be,  dismissed. 

Where,  more  than  six  months  after  the 
allowance  of  a  Claim  and  three  months  after 
a  refusal  to  expunge  the  claim  at  the  request 
of  the  trustee,  the, referee,  upon  the  creditors' 
petition  for  a  review  of  the  order  allowing 
his  claim,  filed  a  certificate  presertting  only 
his  refusal  to  expunge,  the  certificate  will 
be  dismissed  upon  the  ground  that  the  peti- 
tion for  review  was  too  late.  In  re  Mil- 
graum  (D.  C,  Pa.),  13  Am.  B.  R.  337,  133 
Fed.  80a. 

Where  a  referee  made  and  signed  an 
order  dated  January  24,  1914,  disallowing 
a  claim,  a  petition  for  review  filed"February 
3,  and  an  amendment  filed  Ftebruary  12,  are 
in  time.  Matter  of  Wray  (C.  C.  A.,  2d  Cir.), 
37  Am.  B:  R.  28,  233  Fed.  468. 

'Circumstances  and  conditions  must  he  ex- 
treme which  will  excuse  a  delay  of  more 
than  thirty  days  in  asking  for  a  review. of  an 
order  of  the  referee ;  and  where  the  only  ex- 
cuse offered  for  a  delay  of  nearly  five  months, 
in  filing  a  petition  to  review  an  order  dis- 
allowing a  claim,  is  the  pendency  of  an 
appeal,  taken  by  another  party  from  an  order 
disallowing  part  of  another  claim,  which 
prevents  the  closing  and  final  settlement  of 
the  estate,  the  petitioner  is  not  entitled  to 
an  order  compelling  the  referee  to  make  the 
certificate  for  review,  required  by  General 
Order  No.  27.  In  re  Verdon  Cigar  Co.  (D. 
C,  Mich.),  27  Am.  B.  R.  56,  193  Fed.  813. 

Effect  of  mistake  in  filing. — Where  a  peti- 
tioner to  review  an  order  of  a  referee  in 
bankruptcy  filed  its  petition  by  mistake  with 
the  clerk  instead  of  the  referee  as  required 
by  General  Order  No.  27,  in  the  absence  of 
a  special  rule  prescribing  an  express  limita- 
tion of  time  for  initiating  proceedings  for 
such  review,  an  application  for  special  leave 
to  file  Us  petition  anew  is  addressed  to  the 
discretion  of  the  district  court,  even  though 
the  ten  days  which  it  has  been  customary 
to  allow  for  making  such  applications  has 
elapsed.  In  re  Nippon  Trading  Co.  (D.  C., 
Wash.),  25  Am.  B.  E.  695,  182  Fed.  959. 

39.  In  re  Nichols  (D.  C,  N,  Y.),  22  Am. 
B.  R.  216,  166  Fed.  603. 

The  time  to  file  a  petition  to  review  an 
order  of  a  referee  commences  to  run  upon 
the  entry  of  the  order,  and  the  right  to 
review  is  not  waived  by  a  motion  to  open 
the  hearing  and  produce  further  evidence, 
made  before  the  signature  or  entry  of  the 
order.  Matter  of  Place  (D.  C,  N.  Y  )  35 
Am.  B.  E.  426,  224  Fed.  778. 
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to  file  sudv  petitioa  may  not  be  so  exercised  as  to  unreasonably  and  unneces- 
sarily delay  tbe  distribution  of  tbe  assets  of  tbe  bankrupt.^**  A  person  wbo  is 
not  a  party  to  proceedings  for  review  may  not  intervene  several  months  after 
they  were  begun,  and,  upon  the  withdrawal  of  the  petitioner,  be  substituted  as 
a  party." 

c.  Order  only  reviewable. —  It  seems  that  a  review  can  be  asked  only  after 
the  granting  of  an  order,*^  .though  it  would  seem  that  the  referee  may  certify 
a  specific  question  also.**  A  petition  for  a  review  of  the  "  decision "  of  the 
referee  would  be  defective.**  The  courts  will  properly  hesitate  to  review  an 
interlocutory  order  of  a  referee ;  such  a  practice  tends  to  delay  the  finabdispo- 
sition-  of  the  controversy,  and  will  not  be  encouraged.** 

d.  Contents  of  petition. —  The  petition  should  clearly  point  out  the  error 
complained  of,  and  ask  a  review.*®  The  matters  oflaw  sought  to  be  reviewed 
should  be  set  out  fully.*''  New  facts  may  not  be  set  up  unless  by  express 
leave  of  the  court,  and  this  will  not  be  granted  unless  the  evidence  is  mate- 
rial and  likely  to  produce  a  different  result.*® 

e.  Effect  of  referee's  decision  on  f acts.*« —  The  position  of  the  referee  and  his 
duties  are  analogous  to  those  of  a  special  master  directed  to  take  evidence 
and  report  his  conclusions,  and  the  rule  applicable  to  a  review  of  a  referee's 
findings  of  fact  must  be  substantially  that  applicable  to  a  master's  report.®* 
Findings  of  fact  by  the  referee  are  presumed  to  be  correct  until  the  contrary 
is  shown,  and  the  burden  of  proof  rests  with  the  persons  objecting  thereto.** 


40.  In  re  Grant  (D.  C,  E.  I.),  16  Am. 
B.  R.  256,  143  Fed.  661. 

41.  Matter  of  Wister  &  Co.  (C.  C.  A., 
3d  Cir.),  38  Am.  B.  R.  215,  237  Fed.  T93. 

42.  In  re  Schiller  (t).  C,  Tex.),. 2  Am. 
B.  E.  190,  96  Fed.  400;  In  re  Chaml)ers  (Eef., 
R.  i.),  6  Am.  B.  R.  709.  See.  also  In  re 
Hawley  (D.  C,  Iowa),  8  Am.  B.  R.  C32,  116 
Fed.  428. 

Reviewable  order.^A  sheet  of  paper  in  the 
handwriting  of  a  referee  in  bankruptcy,  with- 
out date,  filing  m^ark,  signature,  or  authenti- 
cation by  the  referee  of  any  sort,  and  with- 
out verification,  and  constituting  a  mere 
tentative  account,  is  not  a  reviewable  order 
*by  the  referee  for  payments  by  the  trustee. 
Matter  of.  Lacey  &  Co.  (D.  C,  Sup.  Ct,), 
35  Am.  B.  R.  231,  43  Wash.  Law  Kep.  434. 

43.  In  re  Kelly  Dry  Goods  Co.  (D-  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  747.  Com- 
pare also  Form  No.  56.  In  the  case  of  In  re 
Eeukauff  {J>.  C,  Pa.),  14  Am.  B.  E.  344, 
135  Fed.  251,  the  court  held  that  the  act 
did  not  authorize  the  referee  of  his  own  mo- 
tion to  certify  a  question  on  which  he  wishes 
to  be  advised  and  which  may  arise  in  the 

Tffoceeding. 

44.  In  re  Chambers   (Ref.,  E.  I.),  6  Am. 

B.  E.  709;  In  re  Boston  Dry  Goods  Co.   (D. 

C,  Mass.),  11  Am.  B.  E.  97,  125  Fed.  226; 
In  re  Schneider  (D.  C,  Pa.),  29  Am.  B.  R. 
469,  203  Fed.  589. 

45.  Matter  of  Graboyes  (D.  C,  Pa.),  36 
Am.  B.  R.  29,  Fed. 

46.  In  re  Milgraum  (D.  C,  Pa.),  13  Am. 
B.  E.  337,  133  Fed.  802;  In  re  Schiller  (D. 
<;.,  Va.),  -2  Am.  B.  R.  704,  96  Fed.  400;  In 


re  Harnden  (D.  C,  K  Mex.),  29  Am..  B.  E. 
507,  200  Fed.  175.  For  form  of  petition  to 
review  order  of  referee,  see  Hagar  &  Alex- 
ander's Forms  in  Bankruptcy,  2d  ed.,  No. 
124. 

47.  In  re  Taft  (C.  C.  A.,  6th  Cir.),  13  Am. 
B.  E.  417,  133  Fed.  511. 

48.  In  re  Mclntire  (D.  C,  W.  Va.),  16 
Am.  B.  R.  80,  85,  142  Fed.  593. 

49.  See  also  Am.  B.  R.  Dig.  §  94. 

50.  Epstein  V.  Steinfeld  (C.  C.  A.,  J3d  Cir.), 
32  Am.  B.  R.  6,  210  Fed.  236,  affg.  30  Am. 
B.  R.  387,  206  Fed.  568. 

51.  In  re  Elmore  Cotton  Mills  (D.  C, 
Ala.),  33  Am.  B.  E.  544,  217  Fed.  810;  Mat- 
ter of  Schultz  &  Guthrie  (D.  C,  Mass.),  37 
Am.  B.  R.  604,  235  Fed.  907;  Matter  of 
Aronson  (D.  C,  Ala.),  37  ii.m.  B.  R.  385,  233 
Fed.  1022;  Matter  of  Kean  (D.  C,  N.  Y.), 
38  Am.  B.  R.  628;  In  re  Williams 
(D.  C,  Ga.),  9  Am.  B.  R.  731,  120 
Fed.  542.  In  the  absence ''of  a  clear  showing 
that  a  finding  of  the  referee  in  favor  of  the 
petitioning  creditor  was  erroneous,  the  court 
must  presume  it  to  be  correct.  In  re  Hutch- 
ins  Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  647, 
179  F'ed.  864;  In  re  Malschick  &  Levin  (D.  C, 
Pa.),  30  Am.  B.  R.  237,  206  Fed.  71;  In  re 
Cox  (D.  C,  N.  Mex.),  29  Am.  B.  R.  456,  199 
Fed.  952,  citing  text. 

The  findings  of-  the  master,  concurred  in 
by  the  court,  are  to  be  taken  as  presump- 
tively correct,  and  will  be  permitted  to  stand 
unless  some  obvious  error  has  intervened  in 
the  application  of  the  law,  or  some  serious 
or  important  mistake  has  been  made  in  the 
consideration   of  the  evidence,   but   are  not 
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But  findings,  based  on  undisputed  facts,  which  are  set  out  in  the  record,  are 
entitled  to  no  presumption  in  their  favor.*^  Wo  arbitrary  rule  can  be  laid 
down  for  determining  the  weight  which  should  be-  attached  to  findings  of 
fact  by  a  referee  or  special  master  in  bankruptcy.  Much  must  depend  upon 
the  character  of  the  findings.®*  But  when  there  is  neither  pleading  or  proof 
respecting  an  issue  a  finding  by  the  referee  must  be  disregarded.^  If  the^ 
findings  be  deductions  from  established  facts,  they  will  not  carry  any  great 
weight,  for  the  judge,  having  the  same  facts,  may  as  well  draw  inferences 
or  deduce  conclusions  as  the  referee.®*  So,  where  the  evidence  is  not.  in 
serious  conflict,  the  court  is  not  bound  by  the  conclusions  of  the  referee 
because  the  wit^iesses  appeared  before  him  and  gave  testimony.®®  But,  if 
the^  findings  are  based  upon  conflicting  evidence  involving  questions  of 
credibility  and  the  referee  has  heard  the  witnesses  much  greater  weight 


conclusive.    Houck  v.  Christy  (C.  C.  A.,  8th 
Cir.),  18  Am.  B.  E.  330,  152  Fed.  612. 

Review  of  order  dismissing  petition  in 
reclamation  proceedings. —  Where  a  referee 
has  denied  a  petition  by  an  alleged  condi- 
tional vendor  to  reclaim  chattels,  all  pre- 
sumptions Tvith  respect  to  the  want  or  suf- 
'ficieney  of  evidence  are  in  favor  of  the  valid- 
ity of  his  order,  and  the  court  must  not 
assume  that  evidence  with  respect  to  any 
matter  was  given  which  would  be  inconsistent 
with  the  conclusion  reached  by  the  referee, 
unless  such  evidence  is  sufficiently  set  forth 
in  the  record.  Matter  of  Farmers'  Dairy 
Association  (D.  C,  Cal.),  37  Am.  B.  E.  672, 
234  Fed.  118. 

52.  Chambers  v.  Continental  Trust  Co. 
(D.  C,  Ga.),  38  Am.  B.  E.  78,  235  Fed.  441; 
In  re  Big  Cahaba  Coal  Co.  (D.  C,  Ala.),  26 
Am.  B.  E.  910,  190  Fed.  900;  Matter  of  El- 
more Cotton  Mills. -(D.  C,  Ala.) ,  33  Am.  B.  R. 
544,  217  Fed.  810;  findings  of  fact  should 
not  be  lightly  distributed  by  the  district 
judge  on  review.  Matter  of  Biehl  (D.  C., 
Pa.),  38  Am.  B.  E.   150,  237  Fed.  720. 

53.  In  re  McCrary  Bros.  (D.  C,  Ala.), 
22  Am.  B.  E.  161,  169  Fed.  485;  Ohio  Bank 
V.  Mack   (C.  O.  A.,  6th  Cir.),  20  Am.  B.  E. 

■40,  163  Fed.  155,  89  C.  C.  A.  605;  Baum- 
hauer  v.  Austin  (C.  C.  A.,  5th  Cir.),  26  Am. 
B.  R.  385,  186  Fed.  260,  revg.  24  Am.  B.  E. 
750,  179  Fed.  966;  Epstein  v.  Steinfeld  (C.  C. 
A.,  3d  Cir.),  32  Am.  B.  E.  6,  210  Fed.  236, 
affg.  30  Am.  B.  E.  387,  206  Fed.  568. 

54.  Matter  of  Fittsburg-Big  Muddy  Coal 
Co.  (C.  C.  A.,  7th  Oir.),  32  Am.  B.  E.  452, 
215  Fed.  703. 

55.  In  re  McCrary  Bros.  (D.  C,  Ala.), 
22  Am.  B.  E.  161,  169  Fed.  485;  Ohio  Val- 
ley Bank  v.  Mack  (C.  C.  A.,  6th  Cir.),  20 
Am.  B.  E.  919,  163  Fed.  155;  Matter  of  El- 
more Cotton  Mills  (D.  C,  Ala.),  33  Am.  B.  E. 
544,  217  Fed.  808 ;  Matter  of  Heilbron  Broth- 
ers (D:  C,  Pa.),  35  Am;  B:  E.  568,  226  Fed. 
803. 

In  re  McDonald  &  Sons  (D.  C,  S.  Car.), 
24  Am.  B.  R.  446,  178  Fed.  487,  affd.  25  Am. 
B.  Ei  948,  Brawley,  district  judge,  said :  "  The 
rule  is  upon  an  appeal  from  a  referee  to  ac- 
cept his  conclusions  on  questions  of  fact,  un- 


less the  same  are  manifestly  erroneous,  and 
that  is  because  he  hears  the  testimony,  can 
note  the  demeanor  of  witnesses,  and  is  in  a 
better  position  to  determine  the  weight  of  the 
spoken  words.  If  there  was  any  conflict  in 
the  testimony,  any  question  the  determina- 
tion of  which  was  eflFected  by  the  m-edibility 
of  witnesses,  I  would  refuse  to  disturb  his 
conclusion.  Such  is  not  the  ease  here,  for 
there  is  no  conflict  in  the  testimony,  and  the 
case  turns  upon  the  inferences  to  be  drawn 
from  the  proved  or  admitted  facts,  and  I  can 
no  more  escape  drawing  my  own  inferences 
than  from  the  performa,nce  of  any  other  judi- 
cial duty." 

56.  Matter  of  Elmore  Cotton  Mills  (D.  C, 
Ala.),  33  Am.  B.  R.  544,  217  Fed.  810;  Mat- 
ter of  New  York  and  Philadelphia  Parkage 
Co.  (D.  C.,  N.  J.),  35  Am.  B.  R.  94,  S25  Fed. 
219.         ■ 

Where  the  evidence  is  not  in  serious 
conflict,  and  the  inferences  drawn  by  the 
referee  from  a  peculiar  state  of  factsi  are 
not  sufliciently  Supported  by  the  evidence,  the 
court  on  review  of  the  referee's  order  is  not 
bound  by  his  conclusions.  In  re  People's  De- 
partment Store  Co  (D.  C,  N.  Y.),  20  Am. 
B.  R.  244,  159  Fed.  286;  in  this  e:,se  Judge 
Hazel  said:  "Nor  is  the. court  bound  hy  the 
conclusion's  of  the  referee  because  the  wit- 
nesses appeared  before  him  and  gave  testi- 
mony. The  evidence  is  not  in  serious  con- 
flict, and  the  conclusions  are  principally 
based  upon  inferences  to  be  drawn  from  a 
peculiar  state  of  facts.  The  inferences  drawn 
by  the  referee  are  not  thought  to  be  suf- 
ficiently supported  by  the  evidence,  and  there- 
fore there  can  be  no  valid  objection  to  a  de- 
cision based  upon  the  facts  and  circumstances 
according  to  the  judgment  of  this  court." 

In  the  case  of  In  re  Swift  (D.  C,  Mass.), 
9  Am.  B.  E.  237,  114  Fed.  947,  Judge  Lowell 
discusses  the  weight  to  be  given  to  findings 
of  fact  made  by  a  referee  and  intimates 
that  where  they  depend  upon  inferences  to  be 
drawn  from  admitted  facts,  the  court  will 
exercise  its  own  judgment  as  to  whether  such 
findings  should  be  reversed.  As  to  such  find- 
ings he  observes  that  the  court  may  interfere 
although  they  are  not  "  clearly  erroneous."    ' 
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naturally  attaches  to  his  conclusion,  and  the  weight  of  authority  is  that  the 
district  ju^ge,  while  scrutinizing  with  care  his  conclusions  upon  a  review, 
should  not  disturb  his  findings  unless  there  is  most  cogent  evidence  of  a 
mistake  and  miscarriage  of  justice."     They  are  entitled  to  the  same  con- 


57.  Epstein  v.  Stemfeld  (C.  C.  A.,  3d  Cir.), 
32  Am.  B.  E.  6,  210  Fed.  236,  aflg.  30  Am. 

B.  E.  387,  206  Fed.  568;  Baker  v.  Bishop- 
Bahcock-Becker  Co.  (C.  C.  A.,  4th  Cir.),  34 
Am.  B.  E.  396,  220  Fed.  657;  Findlayson  v. 
Barrows  (C.  C.  A.,  5th  dr.),  34  Am.  B.  R. 
429,  221  Fed.  936;  Matter  of  Hindin  (li,  C, 

•  Cal.>,  34  Am.  B.  E.  114,  219  led.  605j.Jlat- 
fer  of  Oozatsty  (D.  C,  Conn.) ,  33  Am.  B.  R. 
323,  216  Fed.  920;   Matter  of  Stafford    (D. 

C.  Conii.),  35  Am.  B.  E.  747,  221  Fed.  127; 
Matter  of  Anderson  (D.  C,  Ga.),  35  Am. 
B.  E.  487,  224  Fed.  790;  Matter  of  Crocker 
(0.  C,  Iowa),  33  Am.  B.  E.  293j  217  Fed. 
173;  Matter  of  Katz  (D.  C,  N.  J.),  32  Am. 
B.  E.  422,  216  Fed.  949 ;  Matter  of  Partridge 
Lumber  Co.  (D.  C,  N.  J.),  33  Am.  B.  E.  537, 
215  Fed.  973;  Matter  of  New  York  and  Phila- 
delphia Package  Co.  (D.  C,  N.  J.),  35  Am. 
B.  E.  94;  225  Fed.  219 ;  Matter  of  Hefron  Co. 
(D.  C,  N.  Y.),  33  Am.  B.  E.,  443,  216  Fed. 
642;    Matter  of  Coney  Island  Lumber  Co., 

D.  C,  N.  Y.),  34  Am.  B.  E.  563,  199  Fed. 
803;  Matter  of  Utica  Pipe  Foundry  Co., 
(D.  C,  N.  Y.),  34  Am.  B.  E.  617,  221  Fed. 
787;  Ohio  Bank  v.  Mack  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  E.  40,  163  Fed.  155,  89  C.  C.  A. 
605 ;Jn  re  Eider  (D. C,  N.  Y.),  3  Am.  B.  E. 
192,  96  Fed.  811;  In  re  Miner  (D.  C,  Ore.), 
9  Am:  B.  E.  100,  117  Fed.  953;  In  re  Schriver 
(D.  C,  Pa.),  10  Am.  B.  E.  746,  125  Fed. 
511;  Couts  V.  Townsend  (D.  C.,  Ky.),  11  Am. 
B.  R.  126,  126  Fed.  249;  In  re  Eoyce  Dry 
Goods  Co.  (D.  C,  Mo.),  13  Am.  B.  E.  257, 
133  Fed.  100;  In  re  Shults  (D.  C,  N.  Y.),  14 
Am.  B.  E.  378,  135  Fed.  623;  Southern  Pine 
Co.  V.  Savannah  Trust  Co.  (C.  C.  A.,  5th 
Cir.),  15  Am.  B.  E.  618,  141  Fed.  802;  In  re 
Kenyon  (D.  C,  Ohio),  19  Am.  B.  E.  194,  156 
Fed.  863;  In  re  Littman  (D.  C,  Pa.),  20  Am. 

B.  E.  300,  159  Fed.  233;  In  re  Braselton 
(».  C,  Ga.),  22  Am.  B.  E.  419,  169  Fed,  960; 
In  re  McCann  Bros.  Ice  Co.  (D.  C,  Pa.),  22 
Am.  B.  E.  555,  171  Fed.  265;  In  re  Hoffman 
(D.  C,  Wis.),  23  Am.  B.  E.  19,  173  Fed.  234, 
Mting  Collier  on  Bankruptcy  (7th  ed.),  p. 
504;  In  re  Boner   (D.  C,  Ohio),  26  Am'.  B. 

E.  321,  189  Fed.  93;  Matter  of  Brenner   (D. 

C,  Pa.),  26  Am.  B.  E.  647,  190  Fed.  209; 
In  re  Wright-Dana  Hardware  Co.  (D.  C, 
N.  Y),  30  Am.  B.  E.  582,  205  Fed.  335;  In 
re  Walden  Bros.  Clothing  Co.  (D.  C,  Ga.), 
29  Am.  B.  E.  80,  199  Fed.  315. 

Findings  of  referee  not  disturbed. —  Thus, 
the  findings  of  a  referee,  upon  conflicting 
evidence,  that  specifications  of  objections  to 
a  discharge  have  not  been  sustained  can- 
not be  disregarded  where  there  is  sufficient 
testimony  to  support  them.  In  re  Forth 
(D.  C,  N.  Y.),  18  Am.  B.  E.  186,  151  Fed. 
951;  Matter  of  Black  Lick  Mining  Co.  (D. 
C,  Pa.),  36  Am.  B.  E.  4. 


Where  a  referee,  upon  conflicting  testi- 
mony, determines  the  amount  due  a  secured 
creditor,  his  finding  should  not  be  disturbed. 
In  re  MacKissic  (D.  C,  Pa.),  22  Am.  B.  E. 
817,  171  Fed.  259.  So,  a  finding  of  a  special 
master  that  a  deed  was  in  fact  fraudulent 
will  not  be  set,  aside  unless  clearly  and  mani- 
festly ei-roneous.  Fouche  v.  Shearer  ( D.  C, 
Ga.),  22.jAm.  B.  E.  828,  172  Fed.  592.  De- 
cision of  referee,  allowing  the  bankrupt  a  re- 
bate upon  hi^  purchases  as  against  the  credi- 
.  j;or's  claim/  aflBrmed,  although  the  court 
might  not  have  come  to  the  same  conclusion. 
In  re  Douglass  &  Sons  Co.  (D.  C,  Conn.),  8 
Am.  B.  E.  113,  114  Fed,  772.  The  court  will 
not  disturb  the  referee's  findings  of  fact  as 
to  attorney's  fees,  except  for  manifest  error. 
Matter  of  Atcherley  (D.  C,  Hawaii),  25  Am. 
B.  E.  827. 

In  the  case  of  Matter  of  Utica  Pipe  Foun- 
dry Co.  (D.  C,  N.  Y.),  34  Am.  B.  E.  617,  221 
Ted.  787,  Judge  E'ay  said: 

"  It  has  always  been  the  practice  of  this 
court  to  adopt  and  approve  the  findings  of 
tl-e  referee  or  special  master  on  questions  of 
fact,  where  there  was  a  sharp  dispute  in  the 
testimony,  unless  ,it  clearly  appeared  that 
the  finding  andj  conclusion  was  either  unsup- 
ported b,y  the  evidence  or  clearly  against  the 
weight  of  the  evidence.  It  is  not  enough 
that  the  court  thinks  it  might  itself  have 
arrived  at  a  different  conclusion.  It  must  be 
satisfied  on  the  record  that  the  referee  or 
special  master  was  wrong  in  his  conclusions. 
In  thisi  case  this  court  cannot  so  say  or  find. 
It  was  a  fair  question  of  fact  for  the  special  / 
master,  who,  aa  stated,  saw  and  heard  the 
witnesses,  to  decide." 

Findings  of  fact,  made  upon  conflicting 
evidence  by  a  referee  in  baiikruptcy,  who 
heard  and  saw  the  witnesses,  and  could  thus 
judge  of  their  credibility,  will  not  be  dis- 
turbed, unless  by  a  clear  preponderance  of 
evidence  it  appears  that  the  referee  was  not 
justified  in  his  concl^isions.  In  re  O'Neil 
(D.  C,  N.  Y.),  27  Am.  B.  E.  5,  189  Fed. 
1010;  In  re  Hodge  (D.  C,  N.  Y.),  30  Am. 
B.  E.  522,  205  Fed.  824. 

The  weight  given  to  a  referee's  findings 
applies  more  particularly , to  cases  in  which 
such  findings  are  deducted  from  confiicting 
evidence  and  depend  upon  the  credibility  of 
witnesses  and  not  to  cases  upon  which  in- 
ferences are  to  be  drawn  from  facts  estab- 
lished. In  re  Big  Cahaba  Coal  Co.  (D.  C, 
Ala.),  25  Am.  B.  R.  761,  183  Fed.  662; 
Baumhauer  v.  Austin  (C.  C.  A.,  5th  Cir.), 
26  Am.  B.  E.  385,  186  Fed.  260,  revg.  24 
Am.  B.  E.  750,  179  Fed.  966. 

In  re  Swift  (D.  C,  Mass.),  9  Am.  B.  E. 
237,  118  Fed.  349,  Judge  Lowell  said:  "No 
precise  quantitative  weight  is  in  this  district 
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sideratioii  as  those  of  a  district  judge  upon  eonflicting  evidence.®*  The  bearing 
of  the  witness,  his  appearance,  his  general  intelligence  and  deportment  are,  in 
many  cases,  as  important  in  determining  the  truth  of  evidence  as  the  words  he 
uses,  and  therefore  the  court  should  not  always  set  aside  findings  which  do  not 
conform  to  the  written  evidence. °*  Where  the  evidence  is  not  reported  the 
findings  of  the  referee  must  stand  unless  they  appear  to  be  erroneous  on  the 
face  of  the  certificate.**  The  findings  of  the  referee  are  not  conclusive  upon 
the  court  as  is  a  verdict  of  the  jury  or  the  findings  of  facts  made  by  a  judge  in 
an"  action  at  law,  where  a  jury  has  been  waived.*^    However  it  is  proper  for  a 


assigned  to  the  findings  of  fact  made  by  a 
referee.  If  those  findings  are  based  largely 
upon  the  good  or  bad  faith  of  witnesses  seen 
and  heard  by  the  referee,  this  court  will  al- 
ways bear  in  mind  that  the  referee's  means 
of  judgment  are  in  an  important  respect  bet- 
ter than'  its  own.  If,  on  the  other  hand,  the 
findings  depend  upon  inferences  to  be  drawn 
from  admitted  facts,  this  court's  means  of 
judgment  are  nearly  as  good  as  the  referee's. 
The  weight  to  be  assigned  to  the  referee's 
findings  in  the  two  cases  su'pposed  is  by  no 
means  the  same.  No  labor-saving  forniula 
will  determine  the  weight  of  the  findings,  or 
show  just  how  "strongly  the  coutt  must  i% 
cline  against  it  in  order  to  reverse  jt.  To  say 
that  the  finding  should  not  be  set  aside  un- 
less it  is  '  clearly  erroneous,'  '  manifestly 
erroneous,'  '  so  manifestly  erroneous  as  to 
invoke  the  sense  of  justice  of  the  court,'  or 
'  unless  it  discloses  prejudicial  errors  by  the 
referee,  some  of  which  may,  without  exaggera- 
tion, be  denoniinated  gross '  is  to  darken  coun- 
sel, if  more  is  meant  than  that  the  court  will 
not  set  aside  the  finding  unless  it  is'  deemed 
erroneous  after  due  allowance  for  the  cir- 
cumstances under  which  it  was  made.  Arti- 
ficial and  quantitative  presumptions  of  fact 
are  foreign  to  the  spirit  of  the  common  law, 
and  the  introduction  of  these  presumptions 
has  been  rare  and  unfortunate." 

"It  is  the  recognized  rule  of  the  federal 
courts  —  and  especially  in  matters  of  bank- 
ruptcy—  that  on  review  of  the  decisions  of 
a  referee,  based  upon  his  conclusions  on  ques- 
tions of  fact,  the  court  will  not  reverse  his 
findings  unless  the  same  are  so  manifestly 
erroneous  as  to  invoke  the  sense  of  justice  of 
the  court.  This  rule  must,  of  necessity,  be 
observed  by  the  courts  where  the  findings  and 
conclusions  of  the  referee  are  based  upon  con- 
flicting testimony.  He  sees  and  hears  the 
witnesses,  and  his  vantage  ground  is  much 
better  than  that  of  the  court  for  determining 
the  credibility  of  the  witnesses  and  the 
weight  of  their  testimony."  In  re  Stout 
(D.  C,  Mo.),  6  Am.  B.  E.  505,  109  Fed.  794. 
In  Georgia  the  rule,  that  the  finding  of 
the  referee  on  the  facts  will  not  be  interfered 
with  unless  there  is  clear  error,  is  particu- 
larly applicable  to  a  finding  as  to  good  or 
bad  faith  on  the  part  of  the  bankrupt  in  con- 
nection with  his  right  to  an  exemption.  In 
re  West  (D.  C,  6a.),  8  Am.  B.  R.  564,  116 
Fed.  767;  In  re  Waxelbaum,  (D.  C.,  Ga.),  4 
Am.  B.  R.  120,  101  Fed.  228. 
"  The  findings  of  fact  by  a  special  master 


w;h0  attended  the  examination  of  the  wit-, 
nesses,  thus  giving  him  an  opportunity  of 
seeing  them  testify,  while  not  as  conclusive 
as  the  findings  of  facts  by  a  jury  or  a  trial 
judge  sitting  as  a  jury,  are  very  persuasive, 
and  if  there  is  substantial  testimony  to  sus- 
tain his  findings  uninfiuenced  by  any  mis- 
taken conclusions  of  law  they  will  not  be  dis- 
turbed by  the  court  hearing  the  cause  on  a 
transcript  of  the  evidence  without  oppor- 
tunities to  see  the  witnesses,  and  thus  to 
judge  of  their  credibility  in  ,the  same  man- 
ner as  was  enjoyed  by  the  master."  In  re 
Harr  (D.  C,  Wis.),  16  Am.  B.  R,  '213,  143 
Fed.  421.  The  findings  of  fact  of  a  referee 
acting  as  special  master,  unless  clearly 
erroneous,  will  not  be  disturbed.  Love  v. 
Export  Storage  Co.  (C.  C.  A.,  6th  Cir.),  16 
Am.  B.  R.  171,  143  Fed.  1;  Peterson  v.  Met- 
tler  (D.  C,  Wash.),  29  Am.  B.  R.  159,  198 
Fed.  938. 

58.  In  re  Simon  &  Sternberg  (D.  C,  Ga.), 
18  Am.  B.  R.  204,  153  Fed.  507.  > 

59.  In  re  Schwartz  (D.  €.,  N.  Y.),  23  Am. 

B.  R.  37,  179  Fed.  767;  In  re  Littman    (D. 

C,  Pa.),  20  Am.  B.  E.  300,  159  Fed.  233. 

60.  Matter  of  Miller  (D.  C,  Mass.),  35  Am. 
B.  E.  333,  225  Fed.  331;  Matter  of  Murphy 
(D.  C,  Mass.),  35  Am.  B.  R.  635,  225  "Fed. 
392;  Matter  oi  Boston  French  Range  Co. 
(D.  C.,  Mass.),  37  Am.  B.  R.  508,  235  Fed. 
916. 

Matter  of  Gay  &  Sturgis  (D.  C,  Mass.), 
35  Am.  B.  R.  417,  224  Fed.  127,  wherein  it 
was  held  that  findings  of  a  referee  in  bank- 
ruptcy, establishing  a  time  limit  within 
which  customers  and  creditors  of  bankrupt 
stockholders  may  file  petitions  for  reclama- 
tion of  securities  and  to  establish  liens  on 
cash  in  possession  of  trustees,  and  that  the 
time  fixed  by  him'  is  reasonable,  must  be  af- 
firmed, where  the  evidence  is  not  reported. 

61.  In  re  Hawks  (D.  C,  Kan.),  30  Am. 
B.  E.  365,  204  Fed.  309; 'Ohio  Valley  Bank 
v.  Mack  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  E. 
40,  163  Fed.  156,  158,  89  C.  C.  A.  605;  In  re 
Harr  (D.  C,  Wis.),  16  Am.  B.  E.  213,  143 
Fed.  421.  ' 

Determination  as  res  adjudicata. —  The 
ruling  of  a  referee  on  a  petition  to  compel 
the  trustee  to  convey  real  property  under  an 
agreement  by  the  bankrupt  is  not  res  adjudi- 
cata as  to  the  validity  of  a  mortgage  on  the 
property,  or  as  to  lien  crieditors  who  were  not 
parties  to  the  proceeding.  Matter  of  Collins 
(D.  C,  la.),  37  Am.  B.  R.  692,  235  Fed   937 
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referee  or  mastefr,  to  whom  a  matter  is  referred  to  find  the  facts,  to  state  his 
conclusions  upon  the  case.®^  The  court  may  reverse  findings  where  certain 
testimony  in  the  case  appears  to  have  been  overlooked  or  ignored.®^  The  same 
rules  apply  on  appeal  in  considering  findings  of  ,  referees  which  have  been 
approved  by  district  courts;  unless  clearly  erroneous  they  will  not  be  dis- 
turbed.^ A  referee's  findings  of  fact  may  be  reviewed,  although  no  formal 
~exceptions  to  his  decision  are  filed  where  such  filing  is  not  required  by  a 
rule  or  order  of  the  court.*^  The  court  will  not  ordinarily  consider  for  the 
first  time  questions  not  raised  below,  or  issues  not  presented  by  the  record ;  ^ 
if  a  point  is  presented  by  the  record  the  district  court  may  consider  it  although 
it  was  not  discussed  before  or  by  the  referee.®''  The  court  is  not  barred  by  or 
cbnfined  to  the  matters  certified  by  the  ref etee ;  under  its  broad  general 
powers  it  may  consider  any  point  presented  by.  the  record.®^    The  administ Ja- 


62.  Matter  of  Baker  (D.  C,  Mass.),  32  Am. 
B.  R.  378,  212  Fed.  769. 

63.  In  re  Grant  Bros.  (D.  C,  N.  Y.),  9'  Am. 
B.  E.  93,  118  Fed.  73. 

64.  In  re  Sweeney  (C.  C.  A.,  6th  Cir.), 
21  Am.  B.  R.  866,  168  Fed,  612;  Canner  v. 
Webster  Tapper  Co.  (C.  C.  A.,  1st  Cir.), 
21  Am.  B.  E.  872,  168  Fed.  519  ;■  First  Nat'l 
Bank  of  Phila.  v.  Abbott  (C.  C.  A.,  8th  Cir.), 
21  Am.  B.  R.  436,  165  Fed.  852 ;  Stephens  v. 
Merchants'  Bank  (C.  C.  A.,  7th  Cir.),  18 
Am.  B.  R.  560,  154  Fed.  341;  In  re  Noyes 
Bros.  (C.  C.  A.,  1st  Cir.),  11  Am.,B.  E.  506, 
127  Fed.  286;  Buckingham  v.  Bstes  (C.  C 
A.,  6th  Cir.),  12  Am.  B.  R.  182,  128,  Fed. 
584;  In  re  Lawrence  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  798,  134  Fed.  843;  Poff  v. 
Adams  (C.  C.  A.,  4th  Cir.),  35  Am.  B.  R. 
307,    226     Fed.     187;     Matter    of    Pennell 

(C.  C.  A.,  3d  Cir.),  32  Am.  B.  E.  241,  214 
Fed.  337;  Matter  of  National  Pressed  Brick 
Co.  (C.  C:  A.,  6th  Cir.),  32  Am.  B.  E.  224, 
212  ed.  878;  Deijpree  v.  Watson  (C.  C.  A. 
6th  Cir.),  32  Am.  B.  R.  407,  216  Fed.  483; 
Carrol  v.  Stern  (C.  C.  A.,  6th  Cir.),  34  Am. 
B.  E.  570,  223  Fed.  723. 

Thus,  the  finding  of  a  referee  in  favor  of 
the  allowance  of  a  claim,  approved  by  the 
district  judge,  will  not  be  disturbed  on 
appeal,  in  the  absence  of  demonstration  of 
plain  mistake.  Ohio  Valley  Bank  Co.,  v. 
Mack  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  E. 
40,  163  Fed.  155 ;  Canner  v.  Webster  Tapper 
Co.  (C.  C.  A.,  1st  Cir.),  21  Am.  B.  E.  872, 
163  Fed.  51&.  Such  a  finding  will  not  be 
overruled  except  upon  convincing  proof  that 
he  was  wrong.  In  re  Hatem'  (D.  C.,  N.  Car.), 
20  Am.  B.  R.  470,  161  Fed.  895.  And  a  find- 
ing of  a  referee,  upon  conflicting  testimony, 
aflSrmed  by  the  district  court,  that  an  alleged 
bankrupt  was  not  chiefly  engaged  in  farm- 
ing, and  therefore  amenable  to  bankruptoy, 
will  not  be  disturbed  on  appeal.  Stephejaa 
V.  Merchants'  National  Bank  (C.  C.  A.,  7th 
Cir.),  18  Am.  B.  E.  560,  154  Fed.  341. 
,  See  also  Am.  B.  E.  Dig.,  §  1232. 

65.  Where  the  specific  question  as  to  the 
cprrectness  of  findings  of  fact  by  a  referee 
is  certified  to  the  court  for  review  no  ex- 
ception is  necessary.  In  re  Miner  (D.  C, 
Ore.),  9  Am.  B.  R.  100,  117  Fed.  953;  In  re 


Peoples  Department  Store  Co.  (D.  C.,"N.  Y. ) , 
20  Am;  B-  E-  244,  159  Fed'.  286.  Text,  ap- 
proved in  In  re  Lane  (D.  C.,  Idaho),  30  Am. 
B.  E;  '749,  206  Fed.  780;  Matter  of  Elmore 
Cotton  Mills  (D.  C,  Ala.),  33  Am.  B.  R.  544, 
217  Fed.  810. 

Under  U.  S.  Equity  Rule  83,  referee's 
findings  of  fact  to  which  there  is'  no  objec- 
tion filed,  are  conclusive,  and  a  petition  for 
a  rehearing,  .alleging  that  the  facts  may  be 
disiproved,  will  be  dismissed.  In  re  E'oyal 
(D.  C,  N.  Car.),  7  Am.  B.  E,  636,  113  Fed. 
140;  In  re  Carver  &  Co.  (D.  C,  K  Car.),  7 
Am.  B.  E.  539,  113  i*ed.  138. 

66.  In  re  Richard  (D.  C,  N.  Car.),  2  Am. 
B.  E.  506,  94  Fed.  633.  See  also  In  re  Stur- 
geon, Fed.  Cas.  13,564.        ; 

■  Objections  to  evidence  received  by  a  ref- 
eree may  not  be  raised  for  the  first  time  on 
review  of  an  order  made  by  him.  In  re  Mc- 
Cann  Bros.  Ice  Co.  (D.  C,  Pa.),  22  Am.  B. 
E.  555,  171  Fed.  265. 

67.  In  re  Wilde's  Sons  (C.  C.  A.,  id  Cir.), 
16  Am.  B.  E.  386,  144  Fed.  -972;  Matter  of 
Elmore  Cotton  Mills   (D.  C,  Ala.),  33  Am. 

B.  R.  544,  217  Fed.  810. 

When  the  record  is  certified  to  the  dis- 
trict judge,  any  manifest  error  will  be  no- 
ticed, that  the  referees  and  other  oflBcers  of 
the  court.  If  they  have  fallen  into  error,  may 
porrect  the  same,  if  possible,  and  avoid  like 
error  in  the  future.  In  re  Woodard  (D.  C, 
N.  Car.),  2  Am.  B.  R.  692,  95  Fed.  955. 
Upon  the  review  of  an  order  affirming  the 
findings  of  a  referee,  the  court  may  rely  on 
any  ground  disclosed  by  the  record  even 
though  it  be  not  the  ground  upon  which  the 
decision  was  made.    Davis  v.  Prompton   (C. 

C.  A.,  3d  Cir.),  20  Am.  B;  E.  53,  158  Fed. 
735, 

68.  In  re  Qay  (C.  0.  A.,  1st  Cir.),  27  Am. 
B.  R.  715,  192  Fed.  830,  citing  Collier  on 
Bankruptcy  (8th  ed.),  505;  In  re  Pet(;ingiil 
&  Co.  (C.  C.  A.,  1st  Cir.),  14  Am.  B.  E.  757, 
137  Fed.  840,  70  C.  C.  A.  338;  In  re  Samuel 
Wilde's  Sons   (C.  C.  A.,  2d  Cir.),  16  Am.  B. 

,R.  386,  1,4  Fed.  972,  75  CCA.  60.  Text 
quoted  with  approval  in  In  re  Lane  Lumber 
Co.  (D.  C,  Idaiho),  30  Am.  B.  R.  749,  206 
Fed.  780. 
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tive  acts  of  referees,  of  which  the  approval  of  the  choice  of  a  trustee  is  a  tjpical 
example,  should  not  he  disturbed  by  the  court,  unless  ai  plain  and  injurious 
error  of  law  or  abuse  of  discretion  is  disclosed.®* 

f.  What  must  be  certified  for  review. —  The  record  usually  consists  of  a 
certificate,''*'  prepared  and  signed  by  the  referee,  which  should  state  the  ques- 
tion''^ on  which  the  review  has  been  asked  and  the  ruling  of  the  referee, 
and,  either  in  the  certificate  or  in  a  schedule  annexed  to  it,  give  the  evidence 
or  a  summary  of  it,^^  and  a  copy  of  the  order,''^  if  any.  He  is  not  required 
to  certify  objections  made  to  his  rulings  lipon  the  admissibility  of  evidence, 
where  the  reference  was  to  ascertain  facts  above  designed  to  aid  the  court 
in  determining  whether  a  bankrupt  should  be  discharged.^*  The  practice  in 
the  several  districts  necessarily  varies  as  to  the  formalities  to  be  observed 
in  seeking  a  review  by  the  judge  of  the  orders  or  other  proceedings  of  a 
referee;  in  some  districts  it  is  held  sufficient  to  set  out  the  substance  of  the 
matter  in  dispute  without  requiring  the  filing  of  formal  exceptions  to  the 
referee's  findings  or  rules.''^  Documents  also  may  be  handed  up;  if  so,  they 
should  be  numbered  and  either  referred  to  or  summarized  in  the  certificate. 
This  subdivision  implies  that  the  evidence  must  be  agreed  upon  by  the  parties 
to  the  review.  It  is  presumable  that,  if  they  do  not  agree,  the  referee  will 
either  settle  the  record  as  justice  requires  or  send  up  the  whole  case.  He 
must  make  up  this  record  himself.  It  seems  he  is  entitled  to  no  additional 
compensation  for  so  doing.  By  analogy  vdth  other  clauses  of  the  law  and  the 
general  orders,  however,  he  is  entitled  to  his  expenses  in  preparing  the  same 
and  to  an  indemnity  therefor.''^* 


69.  Matter  of  Eiosenf eld-Goldman  Co.  (D. 
C,  Mass.),  36  Am.  B.  R.  520,  228  Fed.  921. 

70.  See  Hagar  &  Alexander's  Forms  in 
Bankruptcy,  sid  ed..  No.  125.  See  also  Am'. 
B.  E.  Dig.  §  92.    - 

71.  The  precise  question  ruled  upon  must 
be  certified;  this  requirement  is  not  com- 
plied with  hj  a  mere  transmission  to  the 
clerk  of  the  notes  of  testimony,  the  referee's 
opinion  and  the  creditor's  petition  for  re- 
view. In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B. 
R.  129,  125  Fed.  992. 

Effect  of  insufficient  report  of  referee. — 
Where,  upon  a  petition  for  review  of  an  order 
of  a  referee,  his  report  does  not  state  the 
facts  with  sufficient  deflniteness  to  enable 
the  court  to  pass  upon  the  questions  which 
may  arise,  the  case  should  be  sent  back  to  the 
referee,  with  instructions  to  grant  a  rehear- 
ing. Matter  of  Hawley,  etc..  Furnace  Co. 
{p.  C,  Pa.),  32  Am.  B.  R.  635,  214  Fed.  500. 

72.  The  procedure  prescribed  by  section  39 
of  the  act,  and  General  Order  27,  should  be 
followed.  It  is  not  an  "  appeal,"  but  a  peti- 
tion to  review,  and  is  heard  upon  the  cer- 
tificate of  the  referee  and  such  evidence  as 
he  sends  to  the  judge.  "A  case  on  appeal " 
and  a  "  counter  case  "  are  not  required.  Mat- 
ter of  Humphreys  (D.  C.,  N.  Car.),  34  Am. 
B.  R.  655,  221  Fed.  997  (citing  text) . 

General  Order  XXVII  requires  the  referee 
to  certify  the  question  presented,  "  a  sum- 
mary of  the  evidence  relating  thereto,  and 
the  finding  and  order  of  the  referee  thereon." 


It  has  been  held  that  the  plain  meaning  of 
this  order  is  to  require  the  referee  to  make 
a  summary  of  the  evidence  in  order  to  save 
the  judge  "  the  labor  of  examining  what  is 
often  a  mass  of  testimony  on  many  diflFerent 
questions,  and  of  extracting  so  much  as  may 
be  relevant  to  the  point  immediately  in 
hand."  In  re  Kurtz  (D.  C,  Pa.),  11  Am. 
B.  R.  129,  125  Fed.  992;  Matter  of  Hooks 
Smelting  Co.  (D.  C,  Pa.),  15  Am.  B.  E.  83, 
138  Ped.  954.  Petitioners  should  not  be  de- 
prived of  the  opportunity  to  be  heard  upon 
questions  of  substantial  right  because  the 
referee  omitted  to  summarize  the  evidence. 
Crim  V.  Woodford  (C.  C.  A.,  4th  Cir.),  14 
Am.  B.  R.  302,  136  Fed.  34. 

The  evidence  taken  before  a  referee  should 
be  taken  and  recorded,  and  in  case  of  an 
appeal,  returned  to  the  reyiewing  court;  it 
should  include  that  deemed  irrelevant  as 
well  as  that  deemed  competent,  so  that  the 
appellate  court  may  determine  whether  the 
evidence  rejected  diould  have  been  received. 
From  this  rule  evidence  clearly  privileged  or 
incompetent  may  be  excepted.  Missouri 
Elec.  Co.  v.  Hamilton  Brown  Co.  (0  C  A 
8th  Cir.),  21  Am.  B.  R.  270,  165  Fed.  283. 

73.  For  the  necessary  recitals  in  referees' 
orders,  see  General  Order  XXIII. 

74.  In  re  Romine  (D.  C,  W.  Va.),  14  Am. 
B.  R.  785,  138  Fed.  837. 

75.  In  re  Swift  (D.  C,  Mass.),  9  Am.  B. 
R.  237,  114  Fed.  947.  ^^m.  ». 

76.  See  General  Order  X. 
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g.  Hearing  of  reviews. —  The  referee  must  certify  up  a  review  "  f orth- 
witL"  It  is  usually  brought  on  for  hearing  on  notice  of  motion,  and  heard. 
on  any  rule  day,  or,  by  consent  of  the  judge,  at  any  time."  The  practice 
here  is  often  fixed  by  district  rules.  Jurisdiction  "to  consider,  confirm, 
modify,  or  overrule  or  return,  with  instructions  for  further  proceedings,"  is 
conferred  on  the  district  court  by  §  2  (10).  The  order  then  made  is  entered 
in  such  court  and  a  copy  of  it,  with  the  papers  on  review,  transmitted  to  the 
referee.''* 

77.  For  an  interesting  case  on  practice,  tion  or  appeal  from  the  judge  to  the  Circuit 
see  In  re  De  Gottardi  (D.  C,  Ual.),  7  Am.  Court  of  Appeals,  see  Cunningham  v.  Bank 
B.  R.  723,  114  Fed.  328.  (C.C.  A.,  6th  Cir,),^4  Am.  B.  R.  192,  103 

78.  For  the  use  of  this  record  on  a  peti-  Fed.  932. 
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COMPENSATION  OF  REFEREES. 

§.  40.  Compensation  of  Referees. — a  Eeferees  shall  receive  as  fun 
compensation  for  their  services,  payable  after  they  are  rendered,  a 
fee  of*  fifteen-f  dollars  deposited  with  the  clerk  at  the  time  the  petition 
is  filed  in  each  case,  except  when  a  fee  is  not  required  from  a  volun-- 
tary  bankrupt,  and  twenty-five  cents  for  every  proof  .of  claim  filed 
for  allowance,  to  he  paid  from  the  estate,  if  any,  as  a  part  of  the  cost 
of  administration, \  and  from  estates  which  have  been  administered 
.before  them,  one  per  centum  commissions  on:j:  all  moneys  disbursed  to 
creditors  by  the  trustee,-\  or  one-half  of  one  per  centum  on  the  amount 
to  be  paid  to  the  creditors  upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  the 
judge  shall  determine  the  proportion  in  which  the  fee  and  commis- 
sions {herefor  shall  be  divided  between  the  referees. 

c  In  the  event  of  the  reference  of  a  case  being  revoked  before  it  is 
concluded,  and  when  the  case  is  specially  referred,  the  judge  shall 
determine  what  part  of  the  fee  and  commissions  shall  be  paid  to  the 
referee. 


Analogous  provisions:  In  U.  S.:     Act  of  1867,  §§  4,  5,  10,  47,  R.  S.,  §§  4990,  5008,  5124, 
5125;  General  Order  XXX;  Act  of  1841,  §§  6,  13;  Act  of  1800,  §  47. 
In  Eng.:     §  129. 

Cross-references:     To  the  law:     Composition,  ofifer  to  include  costs  of  proceedings,  §  12. 

Clerk  to  collect  fees  of  referee  and  pay  them  over  within  ten  days,  §  51(2)    (4) . 

Report  of  expenses  of  administration  of  estate,  §  62. 

Cost  of  administration,  priority  of  payment,   §   64-b(3).     No  fees  to  be  allowed 
except  as  authorized  by  the  act,  §  72. 
To   the   General   Orders:      Referee  may  require   indemnity   for    expenses   of    adminis- 
tration, X. 

Referee  to  keep  an  account  of  expenses,  and  return  same  monthly,  XXVI. 

Payment  of  moneys  deposited  on  check  or  warrant,  XXIX. 

Compensation  of  referee  in  full  for  services,  XXXV. 


*  Here  the  word  "  fifteen "  was  substituted  for  the  word  "  ten "  by  the  amendatorv  act 
of  1903.        '  " 

t  Amendments  of  1903  in  italics. 

t  Here  the  words  in  italics  were  substituted  for  the  words  "  Sums  to  be  paid  as  dividends 
and  commissions  "  by  such  amendatory  act. 
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SYNOPSIS  OF  SECTION. 

COMPBNSATION  OF  RBFK'REJEIS. 

I.  Compensation  of  Referees  in  General,  677. 

a.  ConiparaMve  legislation,  677. 

b.  _  Under  the  original  law,  677. 

c.  In  pauper  cases,  678. 

d.  While  sitting  as  special  master,  678. 

e.  In  compositions,  678. 

n.  Compensation  for  Specified  Services,  679. 

a.  Amendmerd  of  1903,  679.. 

b.  The  fling  fee,  679. 

c.  The  claim  fee,  Q79. ,  ^ 

d.  Commissions  on  disbursements  to  creditors,  680. 

e.  "  Full  compensation,"  681.  '  ^ 

f.  Allowance  for  expenses,  682. 

m.  Compensation  on  Reference  to  Two  or  More  Referees,  683. 


I.  COMPENSATION  OF  REFEREES  IN  GENERAL,  i 

a.  Comparative  legislation.— In  England,  the  registrars  receive  salaries,  not 
fees.^  Under  previous  laws  in  this  country,  4;he  officers  corresponding  to 
the  present  referees  have  always  been  paid  by  fees,  fixed  sometimes  by  rules, 
sometimes  by  the  statute,  sometimes  by  both.^  The  fee  bills  under  the  law 
of  1867  grew  so  long  and  proved  so  onerous  that  they  were  largely  responsible 
for  the  repeal  of  that  law.*  "The  difference,  between , the  two  laws  in  this 
respect  is  marked;  precedents  will -be  found  of  little  value.  Then  compensar 
tion  depended  largely  on  the  number  of  hearings  had  and  papers  drawn; 
now,  besides  the  fixed  filing  fee,  the  compensation  of  referees  is  determined 
by  the  number  of  claims  proven  and  the  amount  of  assets  administered. 

b.  Under  the  original  law. —  Prior  to  the  amendatory  act  of  1903,  the 
inadequacy  of  the  referee's  compensation  was  conceded.  Indeed,  this  con- 
dition was  met  in  some  districts  by  rules  that  went  outside  the  law  and 
authorized  the  collection  of  fees  for  filing  and  allowing  claims  and  a  per  diem 
for  hearings,  or  the  like.^  The  amendments  of  1903  have  made  this  practice 
no  longer  possible,  whether  or  not  previously  excusable ;  and  such  rules,  where 
in  force,  have,  for  the  most  part,  been  revoked.  As  the  law  stood  originally, 
indeed,  as  it  was  interpreted  and  emphasized  by  General  Order  XXXV,  a 
referee  was  entitled  to  compensation  in  the  following  ways  and  amounts  only :® 

1.  See  also  Am.  B.  E.  Dig.  §§  95-98.  B.  R.  419,  91  Fed.  635;  In  te  Todd   (D.  C, 

2.  Eng.  Aot  of  1883,  §  129(1).  N.  Y.),  6  Am.  B.  E.  88,  109  Fed.  265.    But 

3.  Consult  "  Analogous  Provisions,"  ante.  compare  In  re  Pierce  ( D.  C,  Col. ) ,  6  Am. 
See  also  Owen  on  Bankruptcy  (1842),  Ap-  .  B:  R,  747,  111  Fed.  516;  In  re  Barker  (D. 
pendix,  p.  22.                    *  C,  Iowa),  7  Am.B.  R.  132,  111  Fed.  501. 

4.  Thus,  see  in  the  Congressional  debates.  For  another  means  to  increase  compensation, 
on  the  pending  bankruptcy  bill  in  February,  based  doubtless  on  the  practice  under  the  law 
1898,  lurid  phrases  like;  "the  pillage  of  the  of  1867,  see  In  re  Dixon  (D.  C,  Cal.),  8 
fee-fiend,"    and    "the   rodents    who,  burrow  Am.  B.  E.  145,  114  Fed.  675. 

around  the  places  of  justice."  6.  See  in  particular  General  Order  XXXV; 

5.  See  in  re  Price  (D.  C,  N.  Y.),  1  Am.       (2). 
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(a)  a  filing  fee  of  $10  in  all  cases  save  those  in  whict  a  pauper  oath  accom- 
panied the  petition,  and  (b)  one  per  cent,  commission  on  all  sums  paid  "  as 
dividends  and  commissions."'^  It  was  held  that  the  term  "dividends"  did 
not  include  commissions  on  moneys  paid  secured  creditors,®  The  reasons 
behind  these  —  in  our  jurisprudence — rather  novel  ways  of  compensating 
Federal  judicial  officers  were  apparent:  the  filing  fee  was  intended  to  cover 
ordinary  services  in  no-asset  cases,  the  commission  on  dividends  was  a"pro  rata 
reward  dependent,  not,  as  in  1867,  on  work  done,  but  on  the  results  of  that 
work.  The  amendments  of  1903  are  merely  an  extension  of  this  general 
policy. 

c.  In  pauper  cases. —  By  analogy  with  the  State  laws  applicable  to  pauper 
litigants,  the  statute  permits  the  indigent  bankrupt  to  secure  the  services  of 
clerk,  referee,  and  trustee  without  the  payment  of  the  filing  fee.  This  subject 
and  the  cases  considering  it  are  discussed  elsewhere.* 

d.  While  sitting  as  special  master. —  Under  this  section  it  was  formerly 
held  that  the  referee  was  entitled  to  extra  compensation  where  he  acted  as  a 
special  master.^"  The  contrary  was  also  held.^^  But  since  the  amendment 
of  §  72  in  1903,  increasing  the  compensation  of  the  referee,  and  adding 
the  stringent  prohibition  against  the  receipt  or  allowance  of  "any  other  or 
further  compensation  for  their  services  than  that  expressly  authorized  and 
prescribed  in  the  act,"  extra  compensation  will  not  be  allowed,^  especially  in  - 
the  absence  of  an  appointment  as  special  master.^*  Where,  however,  a  referee 
performs  services,  not  within  his  statutory  duties,  but  of  value,  to  the  bankrupt 
estate  as  a  going  concern,  he  may  receive  compensation  therefor.-'* 

e.  In  compositions. —  The  referee  receives  one-half  of  one  per  cent.  "  on  the 
amount  to  be  paid  to  creditors"  upon  the  confirmation  of  a  composition.^* 


7.  The  purpose  of  the  law-making  power 
is  indicated  by  the  following  quotation  from 
the  analysis  of  the  bill  in  its  last  form': 

"  Eef erees  will  receive  a  petty  filing  fee  and 
a  email  commission  on  the  net  amount  real- 
ized by  estates  administered  before  them. 
This  arrangement  will  interest  them  in  secur- 
ing prompt  and  economical  administrations." 

8.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am. 
B.  R.  383,  105  Fed.  754. 

9.  See  Bankr.  Act,  §  52;  see  also  Am.  B. 
E.  Dig.  §  285. 

10.  Fellows  V.  Freudenthal  (C.  C.  A.,  7th 
Cir.),  4  Am.  B.  E.  490,  102  Fed.  731;  In  re 
Grossman  (D.  C,  Mich.),  6  Am.  B.  R.  510, 
111  Fed.  507;  Bragassa  v.  St.  Louis  Cycle 
(CO.    A.,    5th   Cir.),    5    Am.    B.    E.    700, 

107  Fed.  77.    See  also  Am'.  B.  E.  Dig.  §  98. 

H.  In  re  Troth  (D.  C,  Ohio),. 4  Am.  B. 
R.  780,  104  Fed.  2«1. 

12.  In  re  Wilcox  (D.  C,  Mich.),  19  Am. 
B.  E.  241,  156  Fed.  685,  holding  that  a  referee 
is  not  entitled  to  extra  compensation  upon 
a  contested  application  for  a  discharge;  In 
re  Sweeney  (C.  C.  A.,  6th  Cir.),  21  Am.  B. 
E.  866,  168  Fed.  612;  Bray  v.  Johnson  (C.  C. 
A.,  4th  Cir.),  21  Am.  B.  E.  383,  165  Fed.  57. 

The  case  of  In  re  Goldville  Manufacturing 
Co.  (D.  C,  S.  0.),  10  Am.  B.  E.  552,  123 
Fed.  57'9,  does  not  hold  to  the  contrary  of 
this  view.  There  the  compensation  was  al- 
lowed because  the  service  had  been  rendered 
before  the  act  of  1903. 


13.  Matter  of  McCubben  Co.  (Sup.  Ct.,  D. 
C.) ,  33  Am.  B.  E.  277,  42  Wash.  L.  Rep.  774. 

14.  Matter  of  Hart  &  Co.  (D.  C,  Hawaii), 
18  Am.  B.  E.  137.  In  this  case  the  referee 
advised  the  trustee  in  regard  to  the  finances 
of  the  bankrupt  estate,  examined  the  results 
of  each  day's  work,  and  examined  the  weekly 
reports,  auditing  the  same. 

Additional  compensation  as  special  master. 
■  —  The  court  will  not  hesitate,  in  cases  where 
the  business  of  the  court  dem'ands  it,  to 
refer  to  a  referee  matters  in  bankruptcy  not 
specially  cognizable  by  him  under  the  terms 
of  a  general  reference.  If,  under  the  Act  or 
the  General  Orders,  provision  is  found  for  a 
permissive  reference  of  such  matters,  no  ad- 
ditional compensation  will  be  allowed  the 
referee.  If,  however,  as  to  such  special  mat- 
ters no  authority  or  permission  is  found  in 
the  law  for  their  reference  to  the  referee 
as  such,  they  will  be  referred  to  him,  or  to 
ajiy  other  person  specially  qualified,  as  the 
circimastances  may  require,  as  special  master, 
and  the  usual  compensation  allowed  to  special 
masters  will  be  awarded.  Matter  of  Lang- 
ford,  Felts  &  Myers  (D.  C,  Cal.),  35  Am'. 
B.  E.  519,  225  Fed.  311. 

15.  For  changes  as  to  the  trustee's  fee  in 
composition  cases,  see  §  48,  post. 

In  composition  proceedings  a  referee  is 
not  entitled  to  compensation,  as  a  special 
master,  where  he  has  held  two  meetings, 
and  has  been  well  paid  under  the  statute 
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This  standard  of  compensation  has  not  been  modified  by  the  act  of  1903. 
Whether  "creditors"  includes  priority  claimants  is,  perhaps,  debatable. ■'•^ 
The  "  amount  paid  to  creditors  "  includes  the  amount  which  the  creditors  are  to 
receive  as  a  result  of  the  composition  agreement,  although  part  of  the  consid- 
eration is  in  obligations  filed  "with  the  court,  to  be  afterwards  turned  into 
money ; "  it  was  not  intended  to  limit  the  referee's  commissions  to  money 
actually  deposited  for  disbursement  to  creditors.^*  In  view  of  this  situation 
where  the  actual  disbursement  was  made  by  a  referee  who  was  appointed  after 
the  deposit  was  made,  there  should  be  an  apportionment  of  the  commission 
between  the  two  referees  in  accordance  with  the  services  performed  by  each.^® 

II.  COMPENSATION  FOR  SPECIFIED  SERVICES. 

a.  Amendment  of  1903. — ^As  is  indicated  in  the  notes  to  this  section,  it  was 
materially  modified  in  respect  to  the  compensation  for  certain  services  by 
the  amendatory  act  of  1903.  They  have  already  been  indicated.  The  reasons 
for  them  are  clear.  In  brief,  (a)  the  filing  fee  is  increased,  (b)  commissions 
are  reckoned  on  all  moneys  disbursed  to  creditors,  not  merely  on  dividends 
paid  them,  and  (c)  a  small  fee  is  allowed  out  of  each  estate  for  the  filing  and 
allowing  of  claims.  These  different  kinds  of  compensation  will  be  considered 
separately. 

b.  The  filing  fee. —  The  filing  fee  under  this  section  as  it  now  stands  is  $15 
and  is  paid  to  the  clerk  at  the  time  a  petition  is  filed.^  The  clerk  pays  it  to 
the  referee  within  ten  days  after  the  case  is  closed.  The  word  "closed"  has 
been  liberally  construed  in  some  districts,  and  the  filing  fee  has  been  paid 
the  referee  at  the  end  of  one  or  two  months,  even  if  the  case  is  not  technically 
at  an  end.^^ 

c.  The  claim  fee. —  This  fee  is  already  familiar  in  several  important  dis- 
tricts, where  its  collection  has  been  authorized  by  rules.  Its  origin  is  doubt- 
less in  the  commissioner's  fee  under  the  law  of  1841.^^    That  officer's  duty 

his  fees  amounting  to  forty  dollars.    In  re  cent  in  the  stock  at  par  of  a  new  corpora- 

Talton    (D.  C,  N.  C),  14  Am.  B.  E.   617,  tion  formed  to  take  over  the. assets  and  busi- 

137  Fed.  178.  ness  of  the  bankrupt,  both  offers  are  to  be 

16.  See  Bankr.  Act,  §  64,  generally.  Com-  regarded  as  equivalent,  and  the  referee's  com- 
pare discussion  under  this  Section,  sub-title,  missions  should  be  computed  on  the  basis  of 
"  Commissions  on  Disbursements  to  Credit-  a  25  per  cent,  cash  disbursement,  in  the  ab- 
ors,"  post.  sence  of  proof  that  the  stock  is  worth  more 

17.  Matter  of  Batterman  Co.  (C.  C.  A.,  than  the  cash.  Matter  of  Mills  Tea  &  But- 
2d  Cir.),  36  Am.  B.  R.  695,  231  Fed.  699.  terOo.  (I>.  0.,  Mass.),  37  Am.  B.  R..  711,  235 
See  Am.  B.  R.  THg.  §  96.  Fed.  815. 

Deposit  in  lieu  of  cash. — Where  a  bankrupt  18.  Kinkead  v.  Bacon  &  Sons  (C.  C.  A.,  6th 
upon  application  for  the  confirmation  of  a  Cir.),  36  Am.  B.  R.  390,  230  Fed.  362,  in 
oompoMtion  has  filed  with  the  court  certain  which  the  court  held  that  a  referee  is  en- 
obligationis  in  lieu  of  a  portion  of  the  cash  titled  to  a  commission  of  one-half  of  one 
deposit  required,  and  has  agreed  with  the  per  cent,  on  the  amount  "  to  be  paid  by  the 
court  to  pay,  costs  and  expenses  the  same  as  bankrupt. to  creditors  "  regardless  of  the  fact 
if  the  money  were  actually  in  court,  the  that  payment  was  not  made  directly  by  the 
referee  is  entitled  to  his  commissions  based  bankruptcy  court.  The  amount  to  be  paid 
upon  the  amount  to  be  paid.  Matter  of  "may  include  sums  to  which  certain  note- 
White  &  Co.(D.  C,  Ga.),  35  Am.  B.  R.  670,  holders  were  entitled  by  virtue  of  the  com- 
225  Fed.  796,  distinguishing  Matter  of  Bacon  position  proceedings." 

&  Sons  (D.  C,  Ky.),  34  Am.  B.  R.  825,  224  19.  Kinkead  v.  Bacon  &  Sons    (O.  C.  A., 

Fed.  764  (revd.  36  Am.  B.  R.  390,  224  Fted.  6th  Cir.),  36  Am.  B.  R.  390,  230  Fed.  362. 

7'64)   and  American  Surety  Co.  v.  Freed,  35  20.  See  Bankr.  Act,  §  51    (2)    (4). 

Am.  B.  R.  103,  224  Fed.  333.  21.  See  Bankr.  Act,  §  51,  post. 

Basis  of  .fees  on  composition, — ^Where  in  a  22.  See  §  6  and  §  13  of  that  act,  and  con- 
composition  proceeding  creditors  are  offered  suit  Owen  on  Bankruptcy  (1842),  Appendix, 
an  option  of  25  per  cent,  cash,  or  100  per  pp.  8,  22. 
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was  "  to  take  tlie  proof  of  debts  and  to  take  testimony  to  be  used 'in  the  circuit 
or  district  court,"  and,  for  performing  tbe  former  duty,  something  similar 
to  the  taking  of  a  deposition,  he  was  entitled  to  $1.  Clearly,  however,  the 
referee,  to  earn  this  fee  now,  is  not  recjuired  or  expected  to  draft  or  super- 
vise the  preparation  of  the  proof  of  debt.  ■  The  fee  is  intended  merely  to  cover 
the  extra  time  required  in  filing,  allowing,  and  investigating  claims.^  The 
words  ^' to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of  administra- 
tion "  are  important.  Thus,  this  fee  is  not  chargeable  to  the  creditor  who  files, 
and  cannot  be  demanded  in  advance.^  Nor  is  it  payable  where  there  are  no 
assets.  It  is  simply  one  part  of  "  the  cost  of  administration,"  ^^  and  had  priority 
with  other  disbursements  within  that  phrase.  The  jamount,  twenty-five  cents, 
is  half  the  filing  fee  prfeviously  fixed  by  rule  in  a  few  important  districts,  and 
but  a  fourth  of  that  allowed  in  still  others.  The  words  "  eveiy  proof  of  claim  " 
seems  to  mean  that  the  fee  will  be  earned  even  if  the  proof  is  on  a  debt  entitled 
to  priority  or  secured.  It  is  equally  clear  that  the  charge  is  against  the  whole 
estate  and  not  on  the  dividend  of  each  claimant.  ■': 

d.  Commissions  on  disbursements  to  creditors. —  The  rate  on  disbursements  to 
the  creditors  'by  the  trustee  is  one  per  cent.  The  basis  of  the  percentage  is 
"all  moneys  disbursed  to  creditors  by  the  trustee,"^  and  not  upon  the  total 
assets  received  by  the  trustee,^''  and  cannot  be  otherwise  fixed  by  agreement 
with  the  creditors.^®  This  means  all  sums  which  should  be  paid  to  creditors 
through  the  trustee,  'notwithstanding  an  outside  agreement  between  the  parties 
and  attorneys.^  The  language  covers,  and  evidently  was  intended  to  include, 
all  nioneys,  lawfully  disbursed  by  the  trustee,  and  held  by  him  as  such,  whether 
to  creditors,  secured  or  unsecured,  or  having  priority,  or  to  other  persons.  If 
to  creditors  it  is  immaterial  whether  the  amounts  lawfully  paid  them  from 
theifunds  in  court  are  paid  as  dividends  or  in  satisfaction  of  a  lien  or  liens  on 
the  fund.^"    'So  commissions  are  to  be  paid  on  moneys  disbursed  for  other  pur- 

23.  Thus,  in  the  Analysis  of  the  Amenda-  Where  a  corporation  is  formed  to  take 
tory  Bill  of  1903  (Report  No.  1698,  57th  over  the  business  of  the  bankrupt  under  an 
Congress,   Ist  Session,  p.   8)    it  is  said:            agreement  that  the  creditors  will  accept  stock- 

"  The  other  changes  are  in  the  line  of  in-  in  the  new  corporation  in  payment  of  their 

creasing  eflSciency  and  the   securing  of  the  claims,   the  referee  is  entitled   to  have   his 

best  talent  for  the  important  work  committed  commission   fixed   on   the   amount  disbursed 

to  these  officers;  thus    .    .    .    the  fifj;y-cent  through  a  new  corporation  by  means  of  'its 

filing  fee  for  referees,  as  probably  the  fairest  shares  of  stock.     Matter  of  The  Breakwater 

way   properly  to   compensate   them    for  the  'Co.   (D.  C,  Pa.),  33  Am.  B.  R.  721,  220  Fed. 

great  amount  of  extrji  work  in  hearing  con-  226. 

tests  on  claims,"  etc.      '  27.  Matter   of  Lacey   &  Co.    (D.  C.   Sup. 

24.  The  same  report  says:  Ct.),35  Am.  B.  R.  231,  43  Wash.  L.  R-ep.  434. 
"  The  collection  of  this  filing  fee  in  advance  28.  American  Surety  Co.  v.  Freed    (C.  C. 

seems  to  be  permitted  by  the  rules  in  many  A.,  3d  Cir.),  35  Am.  B.  R.  103,  224  Fted.  333. 

districts,  though  without  apparent  sanction  29.  In  re  Sanford  Furniture  Mfg.  Co.   (D. 

of  law.     The   suggested   amendment  ratifies  C.,  N.  C),  11  Am.  B.  R.  414,  126  Fed.  888^ 

this  practice,  which  has  not  proven .  burden-  holding  that  when  property  subject  to  liens 

some,  while  removing  the  chief  objection  to  is   sold  by  consent  of  parties  holding  such 

it — ^therequirement  that  the  fee  be  paid  as  liens,  the  referee  and  trustee  are  entitled  to 

a  condition  of  filing  a  clai;ni  at  all  —  by  re-  commissions  under  the  act,  on  the  purchase 

quiring  that  such  fee  be  paid  as  a  cost  of  price  in  full, 

administration."  30.  In  re  Cram'ond  (D.  C,  N.  Y.),  17  Am. 

25.  See  discussion  under  Section  Sixty-four  B.  R.  22,  30,  145  Fed.  966. 

of  this  work,  sub-title  suh  nom,  "Cost  of  ad-  Where    a    secured    creditor    enforces    his 

ministration,"  post.                       ^    „     ^  security  in  a  State  court  and  the  proceeds 

26.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.),  do  not  come  into  the  bankruptcy  court  the 
17  Am.  B.R.689  701  150  Fed.  817;  Matter  referee  is  not  entitled  to  commissions  on 
of  Lacey  &  Co.  (D.  L.,  bup.  Ct.),  35  Am.  sums  paid  to  such  creditor.  In  re  Iowa  Falls 
B.  R.  231,  43  Wash.  L.  Rep.  434.  Mfg.  Co.    (D.   C,  la.),   15   Am.   BE.   384, 
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poses  than  to  creditors.*^  And  where  pledged  property  is  sold  in  bankruptcy 
proceedings  the  referee  is  entitled  to  commissions  only  on  the  surplus.*^  The 
referee  is  not. entitled  to  commissions  on  sums  paid  by  the  trustee  in  the  con- 
duct or  administration  of  the  business  of  the  bankrupt  continued  for  the  purpose 
of  completing  contracts  partly  executed  by  ihe  bankrupt.**  The  omission  of 
the  words  "  to  creditors "  in  a  similar  provision  of  §  48  is  significant.**  At 
any  rate,  the  numerous  cases  defining  the  meaning  of  the  word  "  dividends,"  *^ 
which  occurred  here  in  the  original  law,*®, are  no  longer  valuable. 

e.  "  Fnll  compensation." — The  significance  of  these  words  is  apparent.  They 
have  been  dropped  out  of  §  48.*'^  Not  so  here.  They  are  emphasized  by 
§  72,  considered  later.  A  referee  in  bankruptcy,  acting  as  such,  is  entitled 
to  no  fee,  compensation,  or  emolument  for  any  service  performed  in  that 


140  Fed.  527.  But  it  has  been  held  that  a 
secured  creditor,  whose  lien,  created  more 
than  four  months  before  the  bankruptcy,  has 
been  satisfied  in  full,  will  be  compelled  to 
pay  commissions  on  the  amount  received  by 
him.  Matter  of  Anders  Push  Button  Tele- 
phone Co.  (D.  C,  N.  Y.),  13  Am.  B.  R.  643, 
136  Fed.  995. 

Disbursements  to  lien  holders. —  Under  sec- 
tion 40,  as  amended  in  1903,  allowing  a  one 
per  cent,  commission  to-  referees  "  on  all 
moneys  disbursed  to  creditors  by  the  trus- 
tee," a  referee  is  entitled  to  commissions  on 
the  amount  constructively  disbursed  by  a 
trustee  to  lien  holders  out  of  the  sum'  for 
which  they  have  bid  their  security  in.  Var- 
ney  v.  Harlow  (C.  C.  A.,  4th  dr.),  31  Am. 
B.  E.  339,  210  Fed.  824. 

Under  the  law,  prior  to  the  amendment  of 
1903,  commissions  were  based  upon  the  sums 
"  to  be'  paid  as  dividends  and  commissions." 
This  was  held  not  to  include  sume  paid  to 
satisfy  fixed  liens  on  real  estate  sold  by  the 
trustee,  even  when  sold  free  and  clear  of  all 
incumifaorances,  and  when  such  liens  were  satis- 
fied from  the  proceeds  of  sale.  In  re  Hinckel 
Brewing  Co.  (D:  C,  N.  Y.),  10  Am.  B.  R. 
692,  124  Fed.  702. 

31.  In  re  Iowa  Falls  Mfg.  Co.  (D.  C,  la.), 
15  Am.  B.  R.  384,  140  F'ed.  527,  holding 
that,  where  a  trustee  receives  a  sum  in  com- 
promise of  a  suit  against  a  mortgagee  who 
foreclosed  in  a  State  court,  a  mortgage  upon 
property  which  never  came  into  the  hands  of 
the  trustee,  the  amount  actually  disbursed 
by  him  to  creditors  is  the  basis  of  comjputa- 
tion  of  the  referee's  commissions;  Fielding  v. 
Phillips  &  MoEachin  (C.  C.  A.,  5th  Cir.),  31 
Am.  B.  R.  542,  210  Fed.  889;  Matter  of 
MoCubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am.  B. 
R.  277,  42  Wash.  L.  Rep.  774. 

Property  which  comes  to  the  possession  of 
a  trustee  in  bankruptcy  through  the  fraud  of 
the  bankrupt,  and  is  adjudged  to  be  returned 
to  the  victim  of  the  fraud,  is  not  a  part  of 
the  estate  of  the  bankrupt,  and  the  referee 
and  trustee  may  not  be  allowed  their  statu- 
tory percentages  out  of  it.  Oillespie  v.  Piles 
&  Cof  (C.  C.  A.,  8th  Oir.),  24  Am.  B.  K.  602, 
612,  178  Fed.  886. 


32.  Matter  of  Meadows  (C.  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  649,  211  Fed.  948,  affg.  29  Am. 

B.  R.  165,  199  Fed.  304. 

Property  sold  to  person  holding  security 
thereon. —  Where  a  creditor,  holding  a  valid 
security  on  the  entire  estate,  purchased  the 
property  but  was  only  required  to  give  a 
bond  for  a  part  of  the  purchase  money  in 
which  it  was ,  stipulated  that  the  amount  of 
the  bond  was  the  aniount  fixed  by  order  of 
the  court  to  meet  the  payment  of  all  legal 
taxable  costs  in  said'  cause  and  to  meet  the 
payment  of  all  prior  lien  claims  in  said  mat- 
ter, the  referee  should  only  be  allowed  com- 
mission on  the  sum'  mentioned  in  the  bond 
as  the  amount  of  money  to  be  disbursed  by 
the  trustee.  Matter  of  Blk  Valley  Coal  Min- 
ing Co.  (D.  C.  Ky.),  32  Am.  B.  E.  197, 
213  Fed.  383. 

33.  Bray  v.  Johnson  (C.  G.  A.,  4th  Cir.), 
21  Am.  B.  R.  383,  165  Fed.  57,  so'  held; 
though  in  all  that  he  did^  the  referee  was 
supported  ^by  the  creditors  and  trustees  arid 
their  counsel,  and  expended  much  time  and 
performed  great  labor,  showing  the  utmost 
fidelity  to  hisi  trust;  Matter  of  Rourke  Co. 
(D.  C,  Tenn.),  31  Am.  B.  R.  788,  209  Fed. 
877,  citing  text. 

34.  Varney  v.  Harlow,  (C.  C.  A.  4th  Cir.), 
31  Am.  B.  K.  339,  210  Fed.  824,  as  to  the 
effect  of  failure  to  amend  §  40  in  the  same 
manner  as  §  48,  relative  to  commissions  Of 

35.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B. 
R.  322;  In  re  Fort  Wayne  Corporation   (D. 

C,  Ind.),  1  Am.  B.  R.  706,  94  Fed.  109;  In 
re  Coffin  (Ref.,  Tex.),  2  Am.  B.  R.  344;  In 
re  Gerson  (Ref.,  Pa.),  2  Am.  B.  R.  352; 
In  re  Fielding  (D.  C,  Mo.),  3  Am.  B.  R. 
135,  96  Fed.  800 ;  In  re  Barber  (D.  C,  Minn. ) , 
3  Am.  B.  R.  306,  97  Fed.  547;  In  re  Utt 
(C.  C.  A.,  7th  Cir.),  5  Aiji.  B.  R.  383,  105 
Fed.  754;  In  re  Barker  (D.  C,  la.),  7  Am. 
B.  R.  132,  111  Fed.  501.  See  also  In  re 
Smith  (D.  C,  N.  C),  5  Am.  B.  R.  559,  108 
Fed.  39;  In  re  Mammoth  Pine  I/umber  Co. 
(D.  C.  Ark.),  8  Am.  B.  R.  651,  116  Fed.  731, 

36.  See  foot-notes  to  text  of  §  40^a,  show- 
ing words  omitted. 

.  37.  For  reason,  see  %  48. 
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capacity,  unless  such  fee  is  within  the  intendment  of  the  section.^*  Thus  a 
referee  cannot  charge  extra  compensation  for  his  own  services,  merely  because 
they  are  performed  away  from-home.^*  But  the,  fact  that  a  referee  in  good 
faith  agrees  prior  to  a  sale  to  accept  a  less  amount  as  coDMnissions  than  he  is 
actually  entitled  to,  is  not  a  bar  to  his  claim  for  the  amount  so  stated.** 

f.  Allowance  for  expenses, —  Under  General  Order  XXXV  expenses  neces- 
sarily incurred  by  referees  in  publishing  or  mailing  notices,  in  traveling, 
or  in  perpetuating  testimony,  or  other  expenses  necessarily  incurred  in  the 
performance  of  their  duties  under  the  act,  when  allowed  by  special  order 
of  the  judge,  are  not  included  in  the  full  compensation  allowed  to  referees 
under  this  section.  In  some  jurisdictions  this  has  been  held  to  authorize  a 
charge  for  oSce  expenses  at  a  specified  amount  in  each  proceeding."  The 
provision  in  regard  to  expenses  of  mailing  notices,  traveling,  and  perpetuating 
testimony,  refers  to  actual  expenses;  but  a  referee  may' make  a  general  charge, 
which  should  be  uniform  in  all  cases,  for  blanks  that  may  be  used,  for  notices 
to  creditors,  and  for  entering  orders.  He  may  make  a  similar  charge  for  clerk 
hire,  where  the  business  is  such  that  clerks  are  needed.**  Hotel  bills  and 
amounts  paid  stenographers  may  be  allowed  as  expenses,  when  a  detailed 
account  thereof  verified  by  the  oath  of  the  referee  that  they  were  necessarily 
and  actually  incurred,  and  showing  the  amount  paid  therefor,  is  returned  to 
the  bankruptcy  court.** 


38.  In  re  Mammoth  Pine  Lumber  Co.  (D. 
C,  Ark.),  8  Am.  B.  E.  651,  116  Fed.  731; 
American  Surety  Co.  v.  Freed  (C.  C.  A.,  Sd 
Cir.),  35  Am.  B.  R.  103,  224  Fed.  333. 

A  special  allowance  to  a  referee  for  serv- 
ices performed  under  the  statute  cannot  be 
made,  even  with  the  consent  of  attorneys. 
Dressel  v.  North  State  Lumber  Co.  (D.  C, 
N.  C.),-9  Am.  B.  E.  541,  119  Fed.  531.  Thus, 
a  referee  is  not  entitled  to  compensation  for 
his  own  services  in  making  copies  of  a  peti- 
tion for  discharge.  In  re  Dixon  (D.  C.,  Cal.), 
8  Am.  B.  R.  145,  114  Fed.  675.  But  it  was 
held  prior  to  the  amendment  of  1903  that  a 
reasonable  compensation  would  be  allowed 
for  service  outside  the  ordinary  scope  of  the 
referee's  duties.  In  re  Todd  (D.  C,  N.  Y.), 
6  Am.  B.  E.  88,  109  Fed.  265.  An  allowance 
of  fees  by  a  referee  to  himself  is  reviewable 
by  the  district  judge.  In  re  Allert  (D.  C, 
N.  Y.),  23  Am.  B.  E.  101,  173  Fed.  691. 
Contra:  In  re  Troth  (D.  C,  Ohio),  4  Am. 
B.  E.  780,  104  Fed.  291. 

Compensation  for  auditing  trustee's  ac- 
count.—  A  referee,  who  audits  the  trustee's 
account  as  a  part  of  his  regular  duty,  is  not 
entitled  to  extra  compensation  therefor. 
Matter  of  Lacey  &  Co.  (D.  C,  Sup.  Ct.),  35 
Am.  B.  E.  231,  43  Wash.  L.  Eep.  434;  Matter 
of  McOubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am. 
B.  R.  277,  42  Wash.  L.  Rep.  774. 

Ratification  of  illegal  payments. —  Pay- 
ment by  a  trustee  in  bankruptcy  to  a  referee 
of  fees  in  excess  of  those  legally  allowable 
under  the  bankruptcy  act,  as  construed  in  a 
prior  decision,  will  not  be  allowed,  although 
ratified  by  the  creditors.  Matter  of  Schreiber 
(D.  C,  Sup.  Ct.),  35  Am.  B.  R.  241,  43 
Wash.  L.  Rep.  600.  See  also  Matter  orf 
Borger  (D.  C,  Sup.  Ct.),  35  Am.  B.  R.  238, 
43  Wash.  L.  Bep.  436.    Compare  Matter  of 


Lacey  &  Co.  (D.  C,  Sup.  Ct.),  35  Am.  B.  R. 
231,  43  Wash.  L.  Rep.  434;  Matter  of  Smith 
(D.  C.  Sup.  Ct.),  35  Am.  B.  R.  237,  43  Wash. 
L.  Rep.  436. 

39.  Matter  of  Elk  Valley  Coal  Mining  Co. 
(D.  C,  Ky.),  32  Am.  B.  R.  197,  213  Fed. 
383. 

40.  Matter  of  The  Breakwater  Co.  (D.  C, 
N.  Y.),  33  Am.  B.  R.  721,  220  Fed.  226. 

41.  Matter  of  McCubbin  Co.  (D.  C,  Sup. 
Ct.),  33  Am.  B.  R.  277,  42  Wash.  L.  Rep. 
774. 

42.  Matter  of  McOubbin  Co.  (Sup.  Ct.,  D. 
C),  33  Am.  B.  R.  277,  42  Wash.  L.  Rep.  77i; 
In  re  Tebo  (D.  C.,  W.  Va.) ,  4  Am.  B.  R.  235, 
101  Fed  419;  In  re  Carolina  Co(^erage  Co. 
(D.  C.,  N.  C),  3  Am.  B.  R.  154,  96  Fed.  950; 
In  re  Pierce  (D.  C,  Colo.),  6  Am.  B.  R.  747, 
111  Fed.  516.  See  Matter  of  Elk  Valley  Cpal 
Mining  Co.  (D.  C,  Ky.),  32  Am.  B.  R.  197, 
213,  Fed.  383,  holding  that  the  circumstance 
did  not  warrant  an  allowance  for  clerk  and 
stenographer  hire. 

Cost  of  publication  of  notices  upon  an 
application  for  a  discharge  and  for  stationery 
are  expenses  properly  chargeable  to  the  bank- 
rupt or  his  estate;  but  the  referee  is  not  en- 
titled to  charge  for  his  own  services.  In  re 
Dixon  (D.  C,  Cal.),  8  Am.  B.  R.  145,  114 
Fed.  675. 

Allowances  for  publication,  notice,  hear- 
ings, clerk  hire,  etc.,  are  unauthorized  when 
made  by  the  referee  to  himself  without  order 
of  the  judge.  Matter  of  Lacey  &  Co.  (D.  C. 
Sup.  Ct.),  35  Am.  B.  R.  231,  43  Wash.  L. 
Rep.  434. 

43.  General  Order  XXVI.  In  re  Daniels 
(D.  C,  la.),  12  Am.  B.  R.  446,  130  Fed.  597. 

See  Matter  of  EUc  Valley  Coal  Mining  Co. 
(D.  C,  Ky),  32  Am.  B.  R.   197,  213  Fed. 

383. 
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III.  COMPENSATION  ON  REFERENCE  TO  TWO  OR  MORE  REFEREES. 

The  statute  here  needs  no  elucidation.  When  a  case  is  transferred  from 
one  referee  to  another,  or  the  order  of  reference  is  revoked  before  the  case  is 
concluded,  or  the  proceeding  has  been  specially  referred,  the  judge  is  required 
to  pro-rate  "  the  fee  and  commissions."  The  words  of  these  subsections  have 
not  been  changed  to  fit  the  amendments  to  subsection  a.  The  court  has, 
however,  ample  power  to  pro-rate  the  new  claim  fee,  vrithout  statutory 
authority,  and,  in  given  cases,  will  doubtless  allow  each  referee  twenty-five 
cents  on  each  claim  actually  allowed  by  him. 


SECTION    FORTY-ONE. 


CONTEMPTS  BEFORE  REFEEES. 

§  41.  Contempts  Before  Referees. —  a  Al  person  shall  not,  in  pro- 
ceedings before  a  referee,  (1)  disobey  or  resist  any  lawful  order, 
process  or  writ;  (2)  misbehave  during  a  hearing  or  so  near  the  place 
thereof  as  to  obstruct  the  same;  (3)  neglect  to  produce,  after  having 
been  ordered  to  do  so,  any  pertinent  document;  or  (4)  refuse  to 
appear  after  having  been  subpoenaed,  or,  upon  appearing,  refuse  to 
take  the  oath  as  a  witness,  or,  after  having  taken  the  oath,  refuse 
to  be  examined  according  to  law.  Provided,  That  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside 
of  the  State  of  his  residence,  and  more  than  one  hundred  miles  from 
such  place  of  residence,  and  only  in  case  his  lawful  mileage  and  fee 
for  one  day's  attendance  shall  be  first  paid  or  tendered  to  him. 

b  The  referee  shall  certify  the  facts  to  the  judge,  if  any  person 
shall  do  any  of  the  things  forbidden  in  this  section.  The  judge  shall 
thereupon,  in  a  summary  manner,  hear  the  evidence  as  to  the  acts 
complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so  doing,  punish 
such  person  in  the  same  manner  and  to  the  same  extent  as  for  a 
contempt  committed  before  the  court  of  bankruptcy,  or  commit  such 
person  upon  the  same  conditions  as  if  the  doing  of  the  forbidden 
act- had  occurred  with  reference  to  the  process  of,  or  in  the  presence 
of  the  court. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §§  4,  5,  7,  K.  S.  §§  4999,  5002,  5005,  5006; 
Act  of  1800,  §§  14,  15. 
In  Eng.:     Act  of  1883,  §  99(4)  ;  General  Rules  70,  85-88. 
Cross-references.     To  the  law:      Jurisdiction  to  enforce  obedience  to  orders  by  fine  or 
imprisonment,  and  punish  persons  for  contempts  before  referees,  §  2(13)    (16). 
Punishment  for  false  oath,  §  20. 
Examination  of  bankrupt;  conduct,  §  7-a(9). 
Examination  of  other  witnesses,  §  21. 

Jurisdiction  of  referees  in  respect  to  examinations,  §  38-a(2). 
To  the  General  Orders:     Examination  of  witnesses  before  referee,  XXII. 

Imprisoned  debtor  produced  on  habeas  corpus,  XXX. 
To  the  Forms:     Subpoena  to  alleged  bankrupt,  No.  5. 
Order  for  examination  of  bankrupt.  No.  28. 
Examination  of  bankrupt  or  witness;  summons,  Nos.  29,  30. 

See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms, 
( 2d  ed. ) .  ■      ' 
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SYNOPSIS  OF  SECTION. 
OONTBBIPTS  BBFORB  RB'FBRBES. 

I.  Scope  of  Section,  685. 
n.  Contempts  Before  Referees,  686. 

a.  Disobedience  or  resistance  of  orders,  686. 

(1)  In  general,  686. 

(2)  Inability  to  comply  with  obdeks  or  to  restore  property,  687. 

b.  Misbehavior,  690. 

c.  Contempts  by  witnesses,  690. 

(1)  In  general,  690. 

(2)  "  SUBP(ENAED,"  691. 

(3)  Refusal  to  be  sworn  or  to  testify,  691. 
m.  Practice  and  Punishment,  692. 

a.  In  general,  692. 

b.  Notice  to -person  charged,  QQ2. 

c.  The  certificate  of  the  referee,  693 

d.  Pleading  and  evidence,  693. 

e.  PunishmerU,  694. 


I.  SCOPE   OF   SECTION. 

While  the  referee  Is  a  court  of  original  jurisdiction,  lie  has  not  the  power 
to  commit  for 'contempt.^  Neither  has  the  registrar  in  England,^  nor  had  the 
register  under  the  former  law.®  Contempts  in  bankruptcy  are,  however, 
usually  committed  before  the  referee.  Hence,  it  seems,  this  section.  Were 
the  law  silent  as  to  what  are  contempts  before  a  referee^  the  latter  is  doubt- 
less sufficiently  a  court*  to  take  notice  of  any  contempt  which  might  be  so 
held  if  committed  before  the  court  proper.  Congress  having,  however,  defined 
what  shall  fee  contempts  before  referees,  no  acts  or  omissions  not  within  the 
meaning  of  this  section  should  be  certified  to  the  judge  as  contempts.®  This 
section  sets  forth  the  only  authority  conferred  by  the  bankruptcy  act  for 
punishing  for  contempt  in  proceedings  before  a  referee.®  But  it  should 
always  be  remembered  that  this  section  does  not  give  bankruptcy  courts 
broader  powers  to  punish  for  contempt  than  are  possessed  by  other  Federal 
courts.''  The  scope  of  the  jurisdiction  of  a  court  of  bankruptcy  to  punish  a 
bankrupt  for  interfering  with  the  bankruptcy  proceedings,  by  giving  false 
testimony  and  by  failing  to  give  correct  information  regarding  the  actual 
assets  of  his  estate,  depends  upon  the  interference  with  that  jurisdiction  and 
not  upon  the  injury  to  the  public  welfare  and  morals  which  is  the  basis  of  the 
crime  of  perjury.® 

1.  See  Bankr.  Act,  |  41-b.  26  Am.  B.  R.  594,  186,  Fed.  e75,  revg.  24  Am. 

2.  Eng.  Act  of  1883,  §  99(4).  B.  E.  63,  179  Fed.  572. 

3.  Act  of  1867,  §  4,  R.  S.,  §  4999;  In  re  7.  Boyd  v.  Glucklich  (C.  C.  A.,  8th  Cir.), 
Wood-ward,  Fed.  Cas.  18,000.  8  Am.  B.  R.  393,  116  Fed.  131. 

4.  See  Bankr.  Act,  |§  1  (7  and  38  (4).  8.  In  re  Wiesebrock  (D.  C,  N.  Y.),  26  Am. 
See  also  In  re  Speyer,  Fed.  Cas.  13,239.  B.  R.  745,  18»  Fed.  757.     See  also  Magen  v. 

5.  Compare  In  re  McBryde  (D.  C,  N.  C),  Campbell  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  R. 
3  Am.  B.  R.  729,  99  Fed.  686;  Ek  parte  594,  186  Fed.  675,  revg.  24  Am.  B.  R.  63, 
Buskirk,  72  Fed.  410.  179  Fed.  572, 

6.  Magen  v.  Campbell   (C.  C.  A.,  3d  dr.), 
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n.  CONTEMPTS  BEFORE  KEFEREES. 
a.  Disobedience  or  resistance  of  orders.^ — (1)  In  geneeai,.— The  words  of 
subdivision  1  are  general.  If  it  is  an  order  tliat  is  disobeyed  or  resisted,  it 
must  be  a  "lawful"  order.^"  To  "disobey, or  resist"  will  include  any  act  in 
opposition  to  the  order  of  the  referee,  which  impedes  or  obstructs  the  perform- 
ance of  a  duty,  as  where  a  person  induces  a  bidder  to  withdraw  his  bid  at  a 
trustee's  sale.^^  There  is  no  such  qualification  of  the  words  "  writ "  and 
"process;"  yet  the  caution  of  the  courts  in  asserting  this  remedy  will  prob- 
ably make  this  omission  immaterial.  Disobedience  may  be  charged  of  any  one, 
bankrupt,  creditor,  or  stranger.  In  most  of  the  reported  cases,  the  bankrupt 
has  been  haled  to  court  on  an  order  requi^ring  him  to  surrender  property 
belonging  to  his  estate. ^^    A  bankrupt  is  not  in  contempt  for  disobedience  of 


9.  See  also  Am.  B.  R.  Dig.  f  1160. 

10.  Lawful  order.— In  re  Tudor  (D.  C, 
Col.),  2  Am.  B.  R.  808,  96  Fed.  942;  In  re 
McCormick  (D.  C,  N.  Y.),  3  Am.  B.  R.  340, 
97  Fed.  56'6;  In  re  Soloway  §  Katz  (D.  C, 
Conn.),  28  Am.  B.  R,  225,  195  Fed.  lOO. 

11.  Matter  of  Boyd  (D.  C,  Tenn.),  36 
Am.  B.  R.  497,  228  Fed.  1003,  in  which  the 
court  says:  "I_am  constrained  to  conclude 
that  to  secretly  huy  off  an  actual  bidder  at 
a  trustee's  sale  is  an  act  of  opposition  to  the 
order  of  the  referee  directing  the  sale,  which 
impedes  the  trustee  in  its  execution,  and  par- 
tially frustrates  its  primary  purpose,  and 
that  hence  it  is  to  be  regarded  as  a  resist- 
ance thereto,  as  distinguished  from  a  direct 
disobedience,  coming  within  both  the  letter 
and  the  spirit  of  this  inhibition." 

'  12.  Commitment  for  contempt  ordered. — 
Where  a  bankrupt,  at  the  time  the  petition 
was  filed  against  him,  and  when  the  subpoena 
was  served,  was  in  the  exclusive  possession 
of  certain  property,  but  which  he  claimed  to 
be  using  as  bailee,  and  which  two  or  three 
days  afterwards  he  delivered  to  the  person 
claimed  by  him  tj  be  the  real  owner,  and 
failed  to  comply  with  a  subsequent  order  of 
the  court  directing  him  to  turn  it  over  to  the 
receiver,  he  is  guilty  of  contempt,  and  should 
be  committed  to  jail  upon  further  failure  to 
deliver  such  property  to  the  receiver.  In  re 
Potteiger  (D.  C,  Pa.),  24  Am.  B.  R.  648,  181 
Fed.  640. 

Where  the  bankrupt,  a  woman,  fails  to 
account  for  a  relatively  large  amount  of 
goods  which  she  had  purchased  prior  to 
bankruptcy,  to  keep  any  books  of  accounts, 
and  to  make  any  explanation  of  the  great 
discrepancies  in  the  amount  turned  over 
to  the  trustee  and  the  amount  which  she 
should  have  had  on  hand,  and  where  the 
husband  and  son,  who  carried  on  business 
for  her,  have  testified  that  they  did  not  ap- 
propriate or  have  the  goods  or  the  money, 
she  must  either  account  for  this  money  or 
pay  the  penalty  by  being  committed  for 
contempt  imtil  she  accounts  for  and  turns 
over  to  the  trustee  the  simi  which,  after 
making  all  possible  allowances  in  her  favor, 
represents,  the  amount  unaccounted  for.     In 


re  Deuell  (D.  C,  Mo.),  4  Am.  B.  R.  60,  100 
Fed.  633. 

Where  it  appears  that,  upon  a  sale  of 
property  by  a  debtor  within  a  month  of  his 
adjudication  as  an  involuntary  bankrupt, 
he  turned  over  'all  the  proceeds  to  his  wife, 
she  will  be  regardted  as  holding  the  money 
as  his  agent,  and  for  disobedience  of  an  or- 
der to  turn  over  said  money- to  his  trustee, 
the  bankrupt  will  be  adjudged  guilty  of  con- 
temipt,  except  as  to  such  portion  of  said 
proceeds  paid  out  by  the  wrfe,  prior  to  the 
filing  of  the  petition  in  bankruptcy,  to  one 
to  whom  she  was  indebted  on  a  note  and 
presumably  an  adverse  claimant.  In  re 
Eddleman  (D.  C,  Ky.),  19  Am.  B.  R.  45, 
154  Fed.  160. 
J  When  a  bankrupt  has  in  his  possession  and 
control  cash  belonging  to  the  bankrupt  estate, 
the  court  may,  within  the  meaning  of  the 
bankrupt  act,  make  a  "  lawful  oxder  "  direct- 
ing him  to  turn  the  same  over  to  the  trus- 
tee, and  on  his  failure  to  do  so  may  commit 
himi  for  contempt  until  he  complies  with  the 
order.  In  re  Purvine  (C.  C.  A.,  5th  dr.), 
2  Am.  B.  R.  787,  96  Fed.  192. 

Where  the  property  of  a  bankrupt  estate 
is  traced  to  the  recent  control  or  possession 
of  the  bankrupt,  it  is  presumed  to  remain 
there  until  he  satisfactorily  accounts  to  the 
court  for  its  disposition  or  disappearance. 
Evidence  considered  and  held  to  justify  the 
granting  of  an  order  committing  the  bank- 
rupt to  jail  for  disobedience  of  an  order  to 
pay  over  to  his  trustees  certain  money  in  his 
possession  or  under  his  control,  though  the 
bankrupt,  by  affidavit,  denied  that  he  had 
the  money.  In  re  Lasky  (D.  C,  Ala.),  20 
Am.  B.  R.  729,  163  Fed.  99. 

Where,  upon  consideration  of  all  the 
1-ecord  of  the  bankrupts'  testimony  upon 
their  examination,  it.  appears  that  they  were 
carrying  on  business  fraudulently  for  several 
months  before  their  failure  and  must  have 
had  knowledge  at  the  time  of  such  examina- 
tion of  many  details  about  which  they  pro- 
fessed ignorance  or  lack  of  recollection,  wen 
though  allowance  be  made  for  a  vicious 
method  or  lack  of  method  in  the  conduct  of 
their   affairs,  the   bankrupts   should  be  ad- 
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an  order  to  deliver  books  to  a  receiver,  where  the  person  demanding  the  delivery 
thereof  did  not  show  that  he  was  authorized  to  act  for  the  receiver.^  Like- 
wise in  a  proceeding  to  compel  a  bankrupt  to  turn  over  assets,  some  definite 
order  that  certain  property  should  be  turned  over  is  necessary  before  a  con- 
tempt of  that  order  can  occur." 

(2)  Inability  to  comply  with  oedebs  oe  to  eestoee  peopbett.^® — ^A 
court  of  bankruptcy  cannot  lawfully  order  a  bankrupt  to  deliver  to  his  trustee 
money  or  property  he  has  not  got  in  his  possession  or  under  his  control,  and . 
imprison  him  if  he  does  not  comply  with  the  order,  as  that  would  be  imprison- 
ment for  debt,  and  the  order  would  not  be  relieved  of  that  illegal  and  odious 
quality  by  calling  it  "imprisonment  for  contempt."  Such  orders  are 
invalid/®     The  court  will  not  commit  for  contempt  if  convinced  that  the 


judged  guilty  of  contempt  and  committed 
to  jail.  In  re  Magen  and  Magen  (D.  C., 
Pa.)-,  24  Am.  B.  R.  63,  179,  Fed?  572,  revd 
26  Am.  B.  E.  594,  186  Fed.  6T5,  on  the  ground 
that  the  trustee  erred  in  not  fraoning  his 
petition  so  as  to  set  forth  a  case  of  contempt 
under  §  41. 

Where,  upon  a  proceeding  to  punish  a, 
bankrupt  for  contempt  in  refusing  to  obey 
an  order  of  the  referee  in  bankruptcy  to 
turn  over  to  the  trustee  money  found  by 
the  referee  to  be  in  his  possession  which  he 
had  omitted  from  his  schedules,  it  appears 
that  the  moiiey  was  unquestionably  in  his 
possession  just  prior  to  his  adjudication, 
that  he  made  no  attempt  to  explain  what  he 
did  with  it  except  by  saying  "  I  don't 
know "  or  "  I  can't  remember,"  when  ques- 
tioned with  reference  thereto  and  that  his 
whole  course  of  conduct  for  several  naionths 
prior  to  adjudication  was  evidence  of  a 
scheme  to  swindle  his  creditors  by  convert- 
ing all  of  his  assets  he  could  into  money,  and 
first  refuse  to  pay  any  creditors  and  then 
after  the  bankruptcy  to  defy  the  bankruptcy 
court  by  the  false  statement  that  he  did  not 
know  how  to  account  for  the  deficit  in  his 
assets,  he  will  be  committed'  to  jail  for  four 
months,'  subject  to  such  future  order  as  may 
seem  proper  in  the  event  he  complies  with 
the  order  of  the  referee.  In  re  Richards  (D. 
C,  Ark.),  25  Am.  B.  R.  176,  183  Fed.  501. 

The  following  cases  have  also  held  the  acts 
or  omissions  charged  to  amount  to  contempt; 
In  re  Tudor  (D.  C,  Colo.),  2  Am.  B.  E.  808, 

96  Fed.  942;  In  re  MeCormick  (D.  C,  N.  Y.), 

3  Am.  B.  R.  340,  97  Fed.  566;  In  re  Fried- 
man (Ref.,  N.  Y.),  2  Am.  B.  R.  301;  In  re 
Schleisinger  (I>.  C,  N.  Y.),  3  Am:  B.  R.  342, 

97  Fed.  930;  In  re  Anderson   (D.  G.,  S.  C), 

4  Am.  B.  R.  640,  103  Fed.  854;  Ripon  Knit^ 
ting  Mills  v.  Schreiber  (D.  C,  Wash.),  4  Am. 
B.  R.  299,  101  Fed.  810;  In  re  Levin  (D.  C, 
N.  Y.),  6  Am.  B.  E.  743,  113  Fed.  498. 

Commitment  refused  in  the  following 
cas6s:  In  re  Ogeles  (Eef.,  Tenn.),  2  Am. 
B.  R.  514;  In  re  MeBryde  (D.  G.,  N.  Gar.), 
3  Am.  B.  E.  729,  90  Fed.  686;  In  re  Mayer 
(D.  C.,.Wis.),  3'  Am.  B.  R.  533,  98  Fed.  839! 
In  re  Rosser  (C.  C.  A.,  8th  Gir.),  4  Am. 
B.  R.  153,  101  Fed.  562,  revg.  s.  c,  2  Am. 
B. "  R.   746,   96    Fed.    305 ;    Louisville  Trust 


Co.  V.  Gomingor,  184  U.  S.  IS,  46  L.  Ed.  413, 

7  Am.  B.  R.  421,  affg.  Sinsheimer  v.  Simion- 
son  (C.  C.  A.,  6th  Oir,),  6  Am.  B.  R.  537,  107 
Fed.  898;  Matter  of  Iron  Clad  Manufactur- 
ing Co.  (C.  C.  A.,  2d  Gir.),  34  Ata.  B.  E. 
566,  201  Fed.  66.  Consult  also  for  "con- 
tempts," discussion  under  §  2,  and  "  sti^s," 
under  §  11,  and  cases  cited  infra,  subd.'-ll.  ' 

13.  Skubinsky  v.  Bodek  (0.  C.  A.,  3d 
Gir.),  22  Am;  B.  E.  699,  172  Fed.  340. 

14.  Matter  of  Kalmanowitz  (D.  C,  ST.  Y.), 

32  Am.  B.  E.  210,  211  Fed.  167. 

15.  See  also  Am.  B..  R.  Dig.  §1166. 

16.  Boyd  V.  Glucklich   (C.  C:  A.,  8th  Cir.), 

8  Am.  B.  R.  393,  116  Fed.  131j  Epstein  v. 
St^infield  (C.  C.  A.,  3d  Cir.),  32  "Am.  B.  E. 
6,  210  Fed.  236;  Matter  of  Stern  (D.  C.,  N. 
J.),  32  Am.  B.  R.  281,  215  Ffed.  970;  I'reed 
V.  Gentrai  Trust  Co.    (C.  C.  A.,  7th  Cir.), 

33  Am.  B.  R.  64,  215  Fed.  873. 

Unless  a  bankrupt  has  the  power  to 
turn  over  property,  no  order  requiring  him  to 
do  so  is  valid.  In  re  Nisenson  (D.  C,  N.  J.)., 
24  Am.  B.  E.  915,  182  Fed.  912.  In 
American  Trust  Co.  v.  Wallis  (C,  G- 
A.,  3d  Cir.),  11  Am..  B.  R.  360,  126  Fed.  464,, 
the  court  said :  "  In  the  absence  of  fraud  or 
concealment,  the  bankruptcy  court  can  onTy, 
order  the  delivery  of  property  to  the  trustee 
which  the  bankrupt  is  physically,  able  te 
deliver  up,  having  the  same  in  his  pojsession 
or  control.  If  it  shall  appear  that  he  is  not 
physically  able  to  ■■  deliver  the  property 
required  by  the  order,  then,  confessedly, 
the  proceedings  for  contempt,  by  fine 
or  imprisonment,  would ,  result  in  nothing, 
certainly  not  in  compliance  with  the 
order.  ,  The  contempt  in  this -case  could 
only  be  purged  by  a  reiteration  of  the  physi- 
cal impossibility  to  comply  with  the  order 
whose  disobedience  is  being  thus  punished. 
An  order  made  under  such  -circumstances 
would  be  as  absurd  as.  it  is  inconsistent  with 
the  principles  of  individual  liberty." 

Inability  to  comply -with  order. — "All  the 
cases  .  are  practically  harmonious  in  the 
declaration  that,  if  the  court  is  convinced 
fhat  the  bankrupt  is  unable  to -comply  with 
the  order,  he  should  not  be  committed  for 
contempt.  Without  the  physical  ability  to 
comply,   there   can   be   no    contempt.     Um- 
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bankrupt  is  Unable  to  pay,  whether  His  inability  is  due  to  his  criminal  act," 
of  misappropriation  or  any  other  reason;  but  a  bare  denial  of  ability  to  pay  is 
by  no  means  controlling.^®  It  has  been  held,  however,  that  where  a  bankrupt 
denies  that  he  had  possession  or  control  of  money  at  the  time  he  was  ordered 
to  pay  it  over  to  his  trustee,  and  there  is  no  i^idence  to  indisputably  show 
that  such  denial  or  claim  is  false  or  fraudulent,  he  cannot  be  punished  for 
contempt.^®  It  is  not  enough  to  show  that  the  referee's  order  has  not  been 
obeyed.'  It  must  be  made  to  appear  affirmatively  that  when  the  order  was 
made  the  bankrupt  had  power  to  obey  it  and  that  the  failure  to  obey  was 
wilful.^    The  fact  that  a  bankrupt  had  the  property  at  one  time  may  carry  a 


questionably  that  is  the  rule  in  this  [3rd] 
circuit."  In  re  Marks  (D.  C,  Pa.),  23  Am'. 
B.  E.  911>  176  Fed.  1018.  As  laid, down  in 
the  case  of  In  re  Chiles,  22  Wall.  157,  22  L. 
Ed.  819,  where  punishment  for  contempt  is 
employed  to  comipel  the  performance  of  some 
act  or  duty  required  of  the  respondent  by  the 
court,  it  must  appear  not  only  that  he  refuses 
to  obey,  but  also  that  it  is  in  his  power  to 
obey,  and  where  an  order  ig  made,  an  at- 
tempt to  punish  for  contempt  in  disregard 
of  it,  before  it  is  made,  is  "  ex  post  facto 
legislation  and  judicial  enforcement  at  the 
same  moment."  Where  the  assignee  for  the 
benefit  of  creditors,  in  explaining  his  failure 
to  turn  over  a  certain  balance  to  the  trustee, 
stated  that  he  had  retained  part  of  the  said 
balance  as  his  commission  as  assignee  in  re- 
liance upon  the  belief  that  he  was  entitled 
to  that  ainbunt,  that  he  had  used  the  money 
believing  it  to  be  his  and  had  none  of  it  left, 
that  he  is  a  man  of  no  means  and  is  unable 
to  raise  money  to  pay  the  sum  into  court, 
and  that  the  remainder  of  the  balance  was 
paid  to  his  attorneys  for  their  professional 
services  rendered  to  him  as  assignee,  and  that 
he  is  unable  to  pay  over  such  sum  for  the 
reasons  thus  istated,  the  court  will  not  compel 
an  impossibility  whether  the  inability  to  do 
the  thing  required  may  be  in  consequence  of 
the  respondent's  own  fault  arising  from  a 
Miisconception  of  his  rights,  or  committed 
before  the  court  took  jurisdiction  of  the  mat- 
ter, because  there  would  be  no  way  of  en- 
forcing such  mandate  of  the  court  but  im- 
prisonment from  which  there  could  be  no 
prospect  of  relief  but  by  reiteration  of  the 
same  facts,  which  would  be  unavailing. 
Sinsheimer  v.  Simonson  ( C.  C  A.,  6th  Oir. ) , 
5  Am.  B.  R.  537,  107  Fed.  898. 

17.  Matter  of  McNaught  (D.  C,  Mass.),  35 
Am.  B.  R.  609,  225  Fed.  511. 

18.  In  re  Cummings  (D.  C,  Pa.),  26  Am. 
B.  E.  130,  186  Fed.  1020; 

Bare  denial  of  ability. —  If  he  cannot  pay, 
and  if  this  inability  is  the  result  of  his  own 
criminal  act,  he  may,  of  course,  be  punished 
by  the  criminal  law,  although  no  civil  remedy 
may  be  available  in  the  situation..  Even  if 
he  has  misappropriated  the  money,  the  court 
has  not  the  power  to  imprison  him  in  a  pro- 
ceeding for  contempt;  for  this  would  deprive 
him  of  his  constitutional  right  to  submit  the 
charge  of  misappropriation  to  a  jury  in  the 


proper  criminal  court,  and  would  deprive 
him,  also  of  the  inseperable  right  to  be 
exempt  from  imprisonment  for  such  an  of- 
fense until  he  shall  have  been  lawfully  con- 
victed. And  it  is  also  true  that  he  cannot 
be  imprisoned  iu  a  proceeding  for  contempt, 
if  for  any  other  reason  he  cannot  produce 
the  money;  for  the  court  cannot  imprison 
as  a  punishment.  It  can  only  imprison  to 
comjtel  obedience  to  its  order.  But  with  an 
order  to  pay  in  force  against  him',  and  with 
the  need  to  overcome  the  presumption  of  his 
ability  to  comply,  it  will  no  doubt  happen  at 
times  that  a  bankrupt,  may  fail  to  meet  the 
burden  of  .proof,  and  may  be  obliged  to  go  to 
jail  until  he  satisfies  the  court  that  he  was 
telling  the  truth  when  he  pleaded  poverty. 
Certainly  his  bare  denial  of  present  ability 
to  pay  may  be  properly  regarded  with  sus- 
picion, and  he  may  be  required  to  satisfy  the 
court  with  clearness  that  obedience  to  the 
order  is  wholly  beyond  his  power.  Such 
situations  must  be  dealt  with  as  they  arise. 
No  general  rule  can  be  laid  down,  and  each 
case  must  stand  upon  its  own  facts.  In  re 
Marks  (D.  C,  Pa.),  23  Am.  B.  R.  911,  176 
Fed.  1018;  if  evidence  shows  denial  to  be 
false  or  fraudiilent,  bankrupt  should  be  com- 
mitted. Matter  of  Kramer  &  Muchnick  (D. 
C,  Pa.),  31  Am.  B.  E.  525,  210  Fed.  977. 

Denial  of  .  possession  insufficient. — Where, 
upon  the  application  of  the  trustee  to  compel 
a  director  of  a  bankrupt  corporation  to  turn 
over  assets,  testimony  was  taken  upon  which 
the  referee  found  that  such  director  was  con- 
cealing a  certain  sum  which  he  ordered  to  be 
turned  over  to  the  trustee,  and  no  attempt: 
was  ever  made  to  review  such  order,  the  affi- 
davit of  the  director  denying  that  he  ever 
had  such  sum,  without  other  explanation,  is 
not  a  sufficient  defense  to  an  application  to 
punish  him  for  contempt  for  faJUng  to  obey 
the  turn-over  order.  In  re  Weber  Co.  ( C.  C. 
A.,  2d  Cir.),  29  Am.  B.  E.  217,  200  Fed.  404. 

19.  Matter  of  Stern  (D.  C,  N.  J.),  32  Am. 
B.  R.  281,  215  Fed.  979. 

20.  In  re  Cole  (C.  C.  A.,  Ist  dr.),  20  Am. 

B.  R.  761,  163  Fed.  180,  ,90  C.  C.  A.  50;  In 
re  Goodrich  (C.  C.  A.,  Ist  Cir.),  25  Am.  B.  E. 
787,  184, Fed.  5;  In  re  Soloway  &  Katz   (D. 

C,  Conn.),  28  Am.  B.  R.  225,  195  Fed.  100; 
Freed  v.  Central  Trust  Co.  (C  C.  A.,  7th 
Cir.),  33  Am.  B.  R.  64,  215  Fed.  873,  holding 
that  the  eividence  must  clearly  demonstrate 
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piesinnption  that  lie  still  has  it,  but  the  presumption  may  be  rebutted  by 
proof  of  a  subsequent  disposition.^^  The  settled  rule  is  that,  when  property 
of  a  bankrupt  estate  is  traced  to  the  possession  of  one  who  receives  it  upon  the 
eve  of  the  bankruptcy  of  its  owner,  it  is  presumed  that  it  remains  in  his  posses- 
sion or  under  his  control  until  he  satisfactorily  accounts  to  the  court  of  bank- 
ruptcy for  its  disposition  or  disappearance;  that  the  burden  is  upon  him  to 
satisfactorily  so  account  for  it ;  and  that  he  cannot  escape  an  order  for  its 
surrender  by  simply  denying  under  oath  that  he  has  it,  or  that  it  is  the  prop- 
erty of  the  bankrupt  estate. ^^  This  is  a  presumption  of  fact,  varying  in  weight 
with  the  circumstances  of  each  particular  case.^  The  burden  is  upon  the 
bankrupt  to  satisfactorily  account  for  the  non-production  of  property,  in 
assuming  which,  however,  he  is  entitled  to  the  benefit  of  a  reasonable  doubt.^ 
The  bankrupt  cannot  escape  an  order  for  the  Surrender  of  such  property  by 
merely  denying  upon  oath  that  he  has  it  in  his  possession  or  under  his  control ; 
it  is  still  the  duty  of  the  referee  and  of  the  court,  if  satisfied  beyond  a  reason- 
able doubt  ^  that  such  property  is  in  his  possession  or  under  his  control,  to 


a  present  ability  and  wilful  refusal  to  obey; 
citing  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  Stuart  v. 
Reynolds  (C.  C.  A.,  5th  Or.),  29  Am.  B.  R. 
412,  204  Fed.  709. 

The  power  to  punish  for  contempt  should 
be  caiitiously  exercised,  and  in  cases  only 
where  wilful  disobedience  by  the  bankrupt  is 
proved  beyond  a  reasonable  doubt,  as  in  crim- 
inal cases.  Where  the  disobedience  charged 
is  disobedience  to  the  orders  of  a  referee 
directing  the  bankrupt  to  pay  money  to  the 
trustee,  the  better  practice  is  to  direct  the 
bankrupt  to  be  brought  before  the  judge  for 
a  further  examination  upon  petition  as  to 
whether  or  not  he  has  made  a  full  disclosure 
of  the  facts.  In  re  McCormick  (D.  C,  N.  Y.), 
3  Am.  B.  R.  340,  97  Fed.  566.  Contempt  pro- 
ceedings are  quasi  criminal  in  their  nature 
and  it  should  be  made  clearly  to  appear  that 
the  persons  charged  knowingly  and  wilfully 
disregarded  or  set  at  defiance  the  order  of 
the  court.  Subkinsky  v.  Bodek  (C.  C.  A.,  3d 
Cir.),  22  Am.  B.  R.  699,  172  Fed.  340. 

21.  Matter  of  Heyman  (D.  C,  Pa.),  34 
Am.  B.  R.  108,  225  Fed.  1000. 

22.  In  re  Meier  (C.  C.  A.,  8th  Cir.),  25 
Am.  B.  R.  272,  182  Fed.  799;  Mueller  v. 
Nugent,  184  U.  S.  1,  46  L.  Ed.  405,  7  Am. 
B  R  224;  Boyd  v.  Glucklich  (C.  C.  A.,  8th 
Cir.),  8  Am.  B.  R.  393,  116  Fed.  135-143, 
53  C.  C.  A.  451;  Schweer  v.  Brown  (C.  C.-A., 
8th  Cir.),  12  Am.  B.  R.  178,  130  Fed.  328, 
64  C.  C.  A.  574;  Matter  of  DixoH  (D.  C, 
Mass.),  35  Am.  B.  R.  482,  224  Fed.  624; 
In  re  Salkey,  Fed.  Cas.  Nos.  12,253  and 
12,254.  The  principle  there  stated  is  sound, 
absolutely  indispensable  to  the  practical  en- 
forcement of  the  bankruptcy  law,  and  it  is 
the  law  of  this  circuit.  In  re  Richards  (D. 
C,  Ark.),  25  Ain.,B.  R.  176,  183  Fed.  501. 

An  order  of  a  referee  adjudging  that  a 
bankrupt  turn  over  certain  property  to  his 
trustee  is  a  conclusive  determination  that 
at  the  time  such  order  was  made  the  bank- 


rupt was  in  possession  of  the  property 
directed  to  be  turned  over,  and  the  time  for 
review  having  expired,  the  bankrupt  is 
estopped  from  denying  such  fact  upon  a  mo- 
tion to  punish  him  for  contempt  for  refusing 
to  obey.  The  only  issue  open  to  the  respond- 
ent in  such  case  is  to  show  what  he  had 
done  with  the  property  since  the  date  of  the 
order.  In  re  Frankel  (D.  C.,  N.  Y,),  25 
Am'.  B.  R.  920,  184  Fed.  539. 

Upon  what  attachment  must  rest. — Mi 
order  to  compel  a  bankrupt  to  pay  over 
assets  which  he  has  concealed  may  be  wholly 
based  upon  the  antecedent  condition  of  facts 
existing  at  the  time  of  the  petition  in  bank- 
ruptcy; but  an  attachment  for  contempt  for 
non-compliance  with  the  order  moist  rest  upon 
conditions  as  the  time  of  commitment,  which 
is  justified  only  by  a  findiifg  of  a  present 
mental  a!ttitude  of  contumacy.  Matter  of 
Heyman  (D.  C,  Pa.),  34  Am.  B.  R.  108, 
225  Fed.  1000. 

23.  In  re  Nisenson  .(P.  C,  N.  J.),  24  Am. 
B.  R.  915,  182  Fed.  912;  Power  v.  Fuhrman 
(C.  C.  A.,  9th  Cir.),  34  Am.  B.  R.  418,  220 
Fed.  787. 

24.  Power  v.  Fuhrman  (C.  C.  A.,  9th  Cir.), 

34  Ami.  B.  R.  418,  220  Fed.  787 ;  In  re  Nisen- 
son (D.  C,  N.  J.),  24  Am.  B.  R.  915,  182 
Fed.  912. 

25.  Reasonable  doubt  of  ability  to  restore 
should  relieve  bankrupt  of  contempt.  In  re 
Dickens  (D.  C,  Ala.),  23  Am.  B.  R.  660, 
175  Fed.  808.  And  see  In  re  Ma,rks  (D.  C, 
Pa.),  23  Am.  B.  R.  911,  176  Fed.  1018. 

Test  of  ability. —  Upon  a  petition  for  an 
order  directing  a  bankrupt  to  turn  over  prop- 
erty, the  test  is  whether,  by  a  fair  prepon- 
derance of  the  testimony,  it  appears  that  the 
bankrupt  has  assets  which  have  not  been 
turned  over,  and  the  court  need  not  be  satis- 
fied beyond  any  reasonable  doubt  that  the 
property  is  in  fact  in  the  bankrupt's  pos- 
session. '  Matter   of  Dixon    (D.   C,  Mara.), 

35  Am.  B.  R.  482,  224  Fed.  624. 
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order  him  to  surrender  it  to  the  trustee  /aind  to  enforce  that  order  by  con4ne- 
ment  as  for  contempt.^®  Kepeated  refusals  to  explain  or,  account  for  the 
disappearance  of  the  property  ordered  to  be  turned  over  may  lead  to  a  belief 
that  such  property  is  in  the  bankrupt's  possession  orcontrol/''  but  the  rule 
should  not  be  applied  irrespective  ,  of  the  circumstances  of  the  particular 
case.^^  The  power  to  punish  for  a  disobedience  of  an  order  to  turn  over  assets 
should  not  be  exercised  in  doubtful  cases.^  Where  the  bankrupt  changes  his 
mind  and  subsequently  testifies  truthfully,  he  ought  not  to  be  punished  for 
contempt.*" 

b.  Misbehavior.^ — Subdivision  2  clearly  refers  to  any  act  or  omission  at  a 
session  of  the  referee  court  or  near  its  place  of  sitting,  amounting  to  dis- 
respect or  contumacy.  No  accurate  definition  of  the  word  "misbehave"  is 
possible.*^  But  it  must  be  during  a  hearing,  or,  if  not,  in  the  presence  of 
the  referee,  amount  to  an  obstruction  of  the  hearing.  This  contempt  may 
be  committed  by  any  person.^^ 

c.  Contempts  by  witnesses.^^ — (1)  In  general.^  Subdivisions  3  and  4  sup- 
plement subdivision  1,  Subpoenaes  are  writs.  Neglect  to  produce  "any 
pertinent  document "  in  response  to  subpoena  is  a  contempt.^  Refusal  to 
appear  after  being  subpoenaed  is  equally  so.^^  A  bankrupt  who  has  no  excuse 
or  explanation  to  make  as  to  his  repeated  disobedience  of  orders  of  a  referee 
in  bankruptcy  to  appear  for  examination  and  to  produce  his  books  of  account, 
will  be  committed  for  conteinpt  upon  the  certificate  of  tlie  referee.^"  But  a 
witness  cannot  be.  adjudged  guilty  of  contempt  where  he  has  neither  been 
tendered    witness    fees,    nor   served   with    a    subpoena    duces   tecum?''      The 


26.  In  re  iShachtef  (D.  C.,  Ga.),  9  Am. 
B.  R.  499,  119  Fed.  1010;  Boyd  v.  Glucklich 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  393,  116 
Fed  131;  In  re  Greenberg  (D.  C,  N.  y:), 
5  Am.  B.  R.  840,  106  Fed.  496 ;  In  re  Schle- 
siriger  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R.  361, 
42  C.  C.  A.  207,  102  Fed.  117;  In  re  Deiiell 
(D.  C,  Mo.),  4  Am.  B.  R.  60,  100  Fed.  633; 
In  re  Mayer  (D.  C,  Wis.),  3  Am.  B.  R.  533, 
98  Fed.  839;  In  re  McCormiek  (D.  C,  N.  Y.), 
3  Ami.  B.  R.  340,  97  Fed.  566;  Matter  of 
Stavrahn  (C.  C.  A.,  2d  Cir.),  23  Am;  B.  E. 
168,  174  Fed.  330;  In  re  Krall  (D.  C, 
Conn.),  24  Am.  B.  R.  941,  182  Fed.  191; 
In  re  Greenberg  &  Bro.  (B.  C,  N.  Y.),  24 
Am.  B.  R.  943,  179  Fed.  413;  In  re  Lippman 
(D.  C,  N.  Y.),  25  Am.  B.  R.  874,  184  Fed. 
551;  Matter  of  Krichensky  (D.  C,  Pa.), 
34  Ain.  B.  R.  362,  219  Fed.  347. 

27.  In  re  Levy  (C.  C.  A.,  2d  Cir.),  15  Am. 

B.  R.  166,  142  Fed.  442;  In  re  Nisenson 
(D.  C,  N.  J.),  24  Am.  B.  R.  915,  182  Fed. 
912;  Matter  of  Dixon  (D.  C,  Mass.),  35 
Am;  B.  R.  482,  224  Fed.  624. 

"  I  don't  know,"  "  I  don't  remember."— 
Such  answers  do  not  conceal  the  falsehood 
they  are  intended  to  hide.     In  re  Meier   (C. 

C.  A.,  8th  Cir.),  25  Am.  B.  R.  272,  182  Fed. 
799;  In  re  Richards  (D.  C,  Ark.),  26  Am. 
B.  R.  176,  183  Fed.  501. 

28.  in  re  Davidson  (D.  C,  E.  I.),  16  Am. 
B.  R.  337,  143  Fed.  673. 

29.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am:  B.  R.  163,  142  Fed.  «8;  In  re  Gordon 
(D.  C,  N.  Y.),  21  Am.  B.  B.  290,  167  Fed. 
239;  In  re  Rogowski  (D.  C,  Ga.),  21  Am. 
B.  R.  553,  166  Fed.  165. 


30.  Recantation  of  false  testimony. — As  a 
general  rule,  in  cases  in  which  the  baiiknipt 
has  begun  by  giving  even  intentionally  false 
testimony,  if;  during  the  course  of  the  same 
examination,  he  changes  his  mind  and  testi- 
fies truthfully,  he  ought  not  to  be  punished 
for  contempt.  In  exceptional  cases,  or  in 
cases  where  the  recantation  does  not  take 
place  until  adjourned  dat^s,  and,  in  the 
meanwhile,  because  of  his  false  testimbny  any 
injury  has  happened  to  the  estate,  a  differ- 
ent conclusion  may  be  reached.  Matter'  of 
Gordon  (D.  C,  N.  Y.),  21  Am.  B.  R.  290, 
167  Fed.  239.  See  also  In  re  Wiesebrook  (D. 
C,  N.  Y.),  26  Am.  B.  R.  745,  188  Fed.  757. 

31.  Consult  Blight  v.  Fisher,  Fed.  Cas; 
1,542;  U.  S.  V.  Carter,  Fed.  Cas.  4,740; 
Sharon  v.  Hill,  24  Fed.  726.  See  also  Am. 
B.   R.   Dig.    §    1163. 

32.  The  statute  does  not  limit  contempt 
proceedings  to  the  bankrupt  only  but  in- 
cludes any  "person."  Matter  of  Bronstein 
(Ref.,  N.  Y.),  24  Am.  B.  R.  524. 

33.  See  also  Am.  B.  R.  Dig.  §  1165. 

34.  In  re  Pixen  &  Co.  (D.  C,  Cal.),  2  Am. 

B.  R.  822,  96  Fed.  748;   In  re  Howard    (D. 

C,  Cal.),   2  Am.   B.   R.    582,   95   Fed.   415. 
See  also  Am.  B.  R.  Dig.  §  1164. 

36.  In  re  Ellerbe,  13  Fed.  530 ;  In  re  S*of- 
ford,  62  Fed.  443. 

36.  Matter  of  Sorkin  (D.  C,  N".  Y.),  20 
Am.  B.  E.  637,  166  Fed.  831. 

37.  In  re  Johnson  v.  Knox  Lumber  Co. 
(C.  0.  A.,  7th  Cir.),  18  Am.  B.  R.  50,  151 
Fed.  207. 
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emphasis  laid  upon  "pertinent"  should  be 'noted.  "Eefuse"  here  probably 
includes  "neglect."  The  restriction  stated  in  the  proviso  clause  is  important. 
A  referee's  subpcena  is  really  the  district  court's  in  effect,  and,  therefor?, 
reaches  as  far  as  one  issued  in  a  case  pending  in  such  court.  So,  it  is  thought, 
of  a  mere  order  to  appear,,  even  if  issued  by  the  referee.  Such  a  subpoena  or 
order  may  be  effective  outside  the  judicial .  district,  if  the  residence  of  the 
witness  is  not  more  than  one  hundred  miles  away ;  ^^  but  the  witness  cannot 
be  compelled  to  appear  before  a  referee  outside  of  the  State  in  which  such 
witness  resides.*®  If  the  party  summoned  is  the  bankrupt,  he  may  be  ordered 
to  appear  if  his  residence,- whether  in  the  district  or  the  State,  is  no  more 
than  one  hundred  and  fifty  miles  away.***  The  proviso  that  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of  the 
place  of  his  residence  does  not  limit  the  general  provisions  of  the  United 
States  revised  statutes  relating  to  the  taking  of  depositions  and  the  attendance 
of  witnesses.*^ 

(2)  "  SuBPCENAED." — The  connection  between  this  word  and  the  last  clause 
of  subsection  a  seems  close.  A  witness  who.  refuses  to  appear  may .  excuse 
himself  in  commitment  proceedings  if  his  lawful  mileage;  and  fee  for  one  day's 
attendance  was  not  paid  or  tendered  him.*^  The  subsequent  attempt  to  purge 
themselves  of  contempt,  by  offering  themselves  for  examination  should  be 
considered  in  the  infliction  of  punishment.** 

(3)  Eefusal  to  be  swoen  oe  to  testify. —  This  is  as  much  a  contempt 
as  refusal  to  appear.  A  bankrupt  who  leaves  the  office  of  the  referee  before 
the  completion  of  his  testimony  may  be  punished  for  contempt.**  The  refusal 
of  a  witness  to  answer  questions  because  of  their  incriminating  nature  is 
discussed  elsewhere.*'  After  having  taken  the  oath,  as  required,  a  refusal  to 
answer  questions  at  all  subjects  the  witness  to  punishment  fpr  contempt  for 
a  refusal  "  to  be  examined  according  to  law.*®  A  witness  who  persists  in 
using  insulting  and  offensive,  language,  not  responsive  to  the  questions  put 
to  him,  and  entirely  irrelevant,  should  be  punished  for  contempt.*''  The 
authorities  are  uniform  that  intentionally,  testifying  falsely  or  vaguely  and 
contradictorily,  constitutes  a  contempt  of  court  under  this  section.**     Where 

38.  See  E.  S.,  §  876.  Consult  In  re  Hem-  (C.  C,  N.  Y.),  19  Am.  B.  E.  68,  155  Fed. 
street  (D.  C,  la.),  8  Am.  B.  E.  760,  117  908;  Matter  of  GoMon  (D.  C,  N.  Y.),  21 
Fed.  568.                         ■  Am.  B.  E.  290,  167  Fed.  239 ;  Matter  of  Schul- 

39.  In  re  Cole  (D.  C,  Me.),  13  Am.  B.  E.  man  (D.  C,  N:  Y.),  21  Am.  B.  E.  288,  167 
300,  133  Fed.  414.  See  also  Am.  a.  E.  Dig.  Fed.  237;  Matter  of  Singer  (D.  C,  Pa.),  23 
§  49.  Am.  B.  E.  28,  174  Fed.  208;  Matter  of  Bron- 

40.  Compare  under  §  7.  3t«in   (Eef.,  N.  Y.),  24  Am.  B.  E.  524. 

41.  Matter  of  Washington  Steel  &  Bolt  Co.  Refusal  to  make  direct  answers.— Where 
(D.  C,  Wash.),  32  Am.  B.  E.  153,  210  Fed.  a  bankrupt,  under  examination  before  a  ref- 
984.  eree,   persistently  answers  "  I  don't  know " 

48.  For  the  mileage  and  fee,  see  E.  S.,  §§  to   questions   about   his   property,   which   he 

848,  849,  and,  if  in  certain  of  the  Western  must   and   evidently   does  know,   and   could 

States,  Act  of  August  3,  1892.  answer   fully,   he   refuses   "to   he   examined 

43.  In  re  Farkas  (D.  C,  N.  Y.),  30  Am.  according  to  law,"  and  is  guilty  of  "con- 
B.  E.  337,  204  Fed.  343.              _  tempt"  within  the  meaning  of  section  41-a, 

44.  In  re  Vogel,  5  N.  B.  E.  393,  Fed.  Cas.  and  punishable  -thereunder.  In  re  Gitkin 
16,984.  (D.  C,  Pa.),  21  Am.  B.  E,  113,  164  Fed.  71. 

45.  See  Bankr.  Act,  §  7.  Where  a  bankrupt,  under  examination  before 

46.  In  re  Gitkin  (D.  C,  Pa.),  21  Am.  B.  the  referee,  persistently  evaded  making  direct 
E.  113,  W4  Fed.  71.  answsrs  to.  questions  concerning  the  recent 

47.  Ohio  Valley  Bank  v.  Mack  (D.  C,  sale  of  a  house,  about  which  he  could  not 
Ohio),  20  Am.  B.  E.  919,  922,  163  Fed.  155.  have  been  ignorant,  and  it  becomes  necessary, 

48.  In  re  Fellerman  (D.  C,  N.  Y.),  17  Am.  because  of  such  conduct,  to  suspend  thfe  ex- 
B.   E.   785,   149   Fed.   244;    Matter   of   Bick  amination,  he  will  be  committed  to  jail  for 
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a  bankrupt's  whole  examination  is  a  perfectly  transparent  case  of  duplicity, 
intentional  evasion  and  refusal  to  make  any  explanation  of  the  facts  connected 
with  his  bankruptcy,  under  the  pretense  of  ignorance  and  stupidity,  and  he 
manifests  a  deliberate  determination  to  conceal  all  the  material  facts  within 
his  knowledge,  an  order  adjudging  him  guilty  of  contempt  of  court  and 
committing  him  to  jail  will  be  affirmed.*®  Likewise  where  a  bankrupt  on  his 
examination  before  the  referee  gives  wilful  false  testimony  as  to  his  property, 
he  may  be  summarily  punished  for  contempt  by  the  district  judge.®*  ' 

III.  PRACTICE  AND  PUNISHMENT. 

a.  In  ifeneral. —  This  section  makes  it  plain  that  the  power  to  commit  for 
contempt  before  a  referee  was  not  conferred  upon  the  latter  but  was  conferred 
on  the  judge  of  the  court  of  bankruptcy  before  whom  the  matter  must  be 
certified  in  accordance  with  its  provisions;  and  in  order  that  the  court  may 
take  cognizance  of  the  oifense  and  punish  the  offender,  he  must  be  proceeded 
against  strictly  in  accordance  with  the  mode  pointed  out  by  the  bankruptcy 
act,  and  any  deviation  from  that  procedure  the  bankrupt  may  take  advantage 
of  on  a  motion  to  dismiss  the'  proceedings.  The  statutory  procedure  being 
full  and  complete  must  be  strictly  followed  and  a  failure  to  do  so  will  be 
fatal.^^ 

b.  Notice  to  person  charged. —  The  person  charged  with  contempt  for  failure 
to  comply  with  an  order  of  the  referee  should  not  be  punished  before  he  is 
given  an  opportunity  to  prove  his  inability  to  do  so.®^  He  should. have  notice 
of  the  motion  to  punish  him  for  such  disobedience  and  have  his  day  in 
court,®^  and  the  fact  that  the  bankrupt^  upon  proceedings  for  contempt,  is 
allowed  to  be  cross-examined  does  not  cure  the  defect  of  want  of  notice.^ 

contempt.    In  re  Singer  (D.  C,  Pa.),  23  Am.  2(1  Cir.),  10  Am.  B.  R.  64,  14  Fed.  984;  In  re 

B.  E.  28,  174  Fed.  208.  Baum  (C.  C.  A.,  8th  ar.),  22  Am.  B.  R.  295, 

Testifying  falsely  on  hearing  before  ref-  169  Fed.  410.     See  also  Am.  B.  R.  Dig.  §§ 

eree. —  Evidence  on  motion  to  punish  a  wit-  1171,  1172. 

ness  for  contempt  held  to  sustain  a  finding  Entitled  to  hearing. — ^Where  a  person  has 

that  £is  conduct  was  contemptuous  in  testi-  been  duly  ordered  to  pay  over  to  the  trustee 

fying  falsely  in  a  proceeding  wherein  an  en-  money  found  to  be  due  the  estate  and  he  fails 

deavor   was   made  to   show  that   a   sale  by  to  do   so,  he  is  nevertheless   entitled  to   be 

bankrupt  of  a  stock  of  goods  a  few  days  be-  heard  on  the  question  whether  he  should  be 

fore  bankruptcy  was  collusive,  and  that  he  committed  to  jail  for  such  failure,   and   an 

should  be  punished  therefor.    In  re 'Michaels  ex  parte  order,  judging  him  in  contempt    of 

(D.  C,  N.  Y.),  28  Am.  B.  R.  38,  194  Fed.  the  application  for  which  he  had  no  notice 

552.  stating  when  or  where  such  application  would 

49.  Matter  of  Schulman  (C.  C.  A.-,  2d  Cir.),  be  made,  will  be  reversed.  Matter  of  Banzai 
23  Am.  B.  R.  809,  177  Fed.  191;  United  Mfg.  Co.  (C.  C.  A.,  2d  Cir.),  25  Am  B  R 
States  V.  Appel  (D.  C,  N.  Y.),  31  Am.  B.  R.  497,  183  Fed.  298.  Where  an  order  requiring 
154,  211  Fed.  495;  Matter  of  Shear  (D.  C,  a  bankrupt  to  turn  over  property  to  his  trus- 
N.  Y.),  32  Am.  B.  R.  833,  188  Fed.  677.  tee  was  based  upon  alleged  disclosures  of  the 

50.  Matter  of  Shear  (D.  C,  N".  Y.),  32  bankrupt  when  under  examination  prior 
Am'.  B.  R.  833,  188  Fed.  677.  thereto,  without  notice  to  him  that  his  ex- 

51.  In  re  Gitkin  (D.  C,  Pa.),  21  Am.  B.  amination  was  to  be  used  against  him,  a.nd 
R.  113,  164  Fed.  71.  ,„  „  ,  ^^  ^.  ^  ,„  upon  further  testimony  taken  without  no- 
A  ^^-  i°  ^  '-^r^^^"  iP^  ^kJ::-  ^^  ^""-^A  \°  *'''^  *°  "^^  «'"J  without  giving  him  an  oppor- 
f^'r.  A^-,  Iw  }  f^^\'^^^l  i"  r^  ^°^^  *"""y  *°  ^PP^ir  »-nd  cross-examine  the  wit- 
Ia  ^^af'^?*?xT-l'.,^i^?'-  ^-^J^^'}^^  "^^'^''  ^^  ''^"g  in  fact  detained  elsewhere 
Fed.  392;   First  Nat'l  Bank  of  Biddeford  v.  by  order  of  the  referee  at  the  instance  of 

??]%■'?•  Foo    '             "■•*'  ^  '*■'"•  ^-  ^-  ^°^'  ^^^  *'"«*««  "«'1»"«  s"*  testimony  was  being 

M    T         A  1     /r-  r.    *     ,  i  «•    V    „«  A  *^^'^®"'  ^^'^^  °^^^^  deprived  the  bankrupt  of 

n   p    7fil'■^S'^  i^^^kH'  ^'*  S'""-^'  ^?/^-  ^'^  >'Sal  rights  and  should  be  annulled     In 

B.  R.  761,  163  Fed.  180;  In  re  Rosser  (C.  C.  re  Frank  (C.  C.  A.,  8th  Cir.)    25  Am    BR. 

A.,  8th  Cir.),  4  Am.  B.  R.  163,  101  Fed.  562;  486,  182  Fed.  794 

revg.  2  Am.  B.  R.  746,  96  Fed.  308;   In  re  54.  In  re  Rosser,    (C.  C    A     8th  CHr  t    A 

Stavrahn   (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  Am.  B.  K.  153.  101  Fed    562  " 
168,  174  Fed.  330;  In  re  Hausman  (C.  C  A., 
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c.  The  certificate  of  the  referee.—  The  judge  alone  can  punish  for  a  con- 
tempt committed  before  the  referee. ^^  He  is  notified  of  the  contempt  by  a 
certificate,  signed  and  usually  prepared  by.  the  referee. °®  The  certification  of 
the  record  to  the  district  judge  is  not  a  jurisdictional  condition  but  only  a 
matter  of  procedure,  and,  the  court  having  power  under  section  sixteen,  sub- 
division two,  to  punish  persons  for  contempts  committed  before  referees  an 
order  committing  a  person  for  contempt,  granted  without  such  certification, 
is  not  subject  to  collateral  attack  by  habeas  corpv^.^''  This  certificate  must 
give  "the  facts"  and  show  the  commission  of  one  of  the  contempts  enumerated 
in  subdivision  a.  The  certificate  si  ould  be  filed  with  the  clerk  of  the  court. 
Where  a  referee  rules  that  certain  evidence  is  improper  he  may  refuse  to 
certify  the  matter  for  contempt  proceedings  to  the  judge. ^®  The  certificate 
is  not  binding  upon  the  bankruptcy  court  nor  does  it  conclude  the  court's  action 
m  any  way. 

d.  Pleading  and  evidence.^" — On  the  filing  of  the  referee's  certificate,  the 
matter  is  customarily  brought  up  on  petition  and  order.  If  by  petition,  the 
facts  stated  should  ;biing  it  clearly  within  subdivision  a,  and  the  order  should 
vbe  in  the  nature  of  an  order  to  show  cause. ®^  A  petition,  alleging  in  substance 
that  bankrupts  during  their  examination  knowingly  and  wilfully  committed 
perjury  on  many  occasions,  does  not  state  a  case  of  contempt  under  this 
section.^  A  copy  of  the  petition  should  be  served  with  the  order.  Attach- 
ment may  also  be  asked,  and,  in  exceptional  cases,  granted. ^^  Although, 
perhaps,  the -bankrupt  or  person  charged  with  contempt  need  not  plead, 
it  is  often  advantageous  to  set  out  the  defense  in  a  definite  manner  so  that 
the  court  may  pass  on  it  intelligently  with  a  view  of  bringing  the  issues 
clearly  before  the  appellate  tribunal.  This,  of  course,  should  not  be  allowed 
to  permit  unnecessarily,  one  set  of  pleadings  after  another,  or  in  any  way  to 

55.  Smith  v.  Belford   (C.  C.  A.,  6th  Cir.),  also  In  re  Oliver   (D.  C,  Cal.),  2  Am.  B.  R. 

5  Am.   B.   R.  291,   106   Fed.   658 ;    Bank   of  73,  96  Fed.  85. 

Eavenswood  v.  Johnson   (C.  C.  A.,  4th  Cir.) ,  57^  U.  S.  ex  rel.  Birbaum  v.  Henkel  (O.  C, 

16  Am.  B.  R.  206,  143  Fed.  463;  In  re  Git-  N.  Y.),  26  Am.  B.  R.  199,  185  Fed    553. 
kin  (D.  a,  Pa.),  21  Am.  B.  R.  113,  164  Fed.  58.  ^ je  Romine  (DC,  W.  Va.),  14  Am. 

71,  holding  that  a  witness  may  not  be  pun-  B-  J-  7»5,  li8  Ded.  aST.  ,     .  ,. 

ished  for  contempt  before  a  referee  unless  the  ,  59-  Conclusiveness   of   referee's  findrngs.^ 

matter  is  certifiS  to  district  judge,   as  re-  A  referee's  findmgs  that  bankrupt  was  with- 

auirpd  bv  this  section  holding  property  m  a  certain  sum,  deduced 

quireaoy  tnis  section  ,„„-,.   j„  ..  from   statements   of   account  which  were   in 

r  '        ■  9o'  vl    L     ot^5v;iW  sink  Co        ««^«r^l  ^e^Pe^ts  ^"t  ^^  apJ>roximation,   and 

Z\^r^i<-    nl^    9Jfl^^?^\^^'      which  were  npt  based  solely  upon  book  en- 

T«,^^*'^     ?i^T   ^    t^-    \      C    m    ^    T?'      tries    or    other    controlling    data,    or    made 

Y^  ^26  Am%    R  '74rr8t  Fei  757  ^"  "P°"  ^''fl'"*'"^  «^'^™-'«  '^^P''"'^^"^  "P°°  *^^ 

Y.),  26  Am.  B.  R.  745,  188  ied,  757.  credibility  of  witnesses,  will  not  operate  as 

A  referee  has  the  right  to  enter  an  order  ^^  estoppel  or  otherwise  conclude  the  bank- 
directing;  the  bankrupt  to  -surrender  to  the  ^.  ^^^^^^^  .^^  proceedings  to  punish  bank- 
trustee  any  money  or  property  which  he  has  ^.  ^^j.  contempt  in  failing  to  obey  an  order 
found  to  be  in  the  possession  or  under  the  ^f  the  referee  to  turn  over  to  the  trustee 
control  of  the  bankrupt,  opportunity  having  ^^^  ^^^  ^^  f^^^^  ^^  ^le  due.  In  re  Harinff 
been  given  to  such  bankrupt  to  be  heard  jq_  q  ^^  q^^  -Cir.),  29  Am.  B.  R.  387,  203 
upon  this  question ;  upon  the  refusal  or  -^^^  ^g^  ^f^^  27  Am-.  B.  R.  285,  193  Fed. 
neglect  of  the  bankrupt  to  obey  the  order  jgg '         '                     ^ 

thus  made,  the  referee  may  enter  upon,  the  go   Qge  also  Am.  B.  R.  Big.  §§  1170,  1173. 

record  the  fact  of  such  disobedience,  and  the  gt.  Creditors  v.  Oozzens,  Fed.  Gas.  3,378; 

fact  that  the  bankrupt  is  therefore  in  con-  u.  8.  v.  Berry,  24  Fed.  780;    In  re  Swan, 

tempt, of  court;  the  fftcts  must  then  be  certi-  150  u.  S.  637,  37  L.  Ed.  1207. 

fled  to  the  district  judge*  who  will  then  deal  62.  Magen  v.  Campbell  (C.  C.  A.,  3d  Cir.), 

with  the  question  as  if  the  case  had  originally  1  26  Am.  B.  R.  594,  186  Fed.  675,  revg.  24  Am. 

arisen  in  the  district  court.    In  re  Miller  (D.  B.  R.  63,  176  Fed.  572. 

Q.,  la,.},  5  Am.  B.  R.  184,  105  Fed.  57.     See  63.  In  re  Phelan,  62  Fed.  817. 
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cause  protracted  delay.**  The  ability  to  turn  over  assets  is  not  a  matter 
of  affirmative  allegation  in  the  petition;  the  inability  to  restore  is  rather  a 
matter  of  defense:®  On  the  return  of  the  order  or  appearance  of  the  alleged 
contemnor,  the  judge  must  "in  a  summary  manner,  hear  the  evidence  of  the 
acts  complained  of,"  and  punish  or  refuse  to  punish  in  the  same  manner  as 
if  the  contempt  had  been  committed  before  him.  The  district  judge,  in  a 
proceeding  for  the  punishment  of  a  bankrupt  for  refusing  to  obey  the  order 
of  a  referee  may  refer  to  such  order  and  whatever  prior  proceedings  occurred 
before  the  referee.  He  should  also  receive  all  material  proofs  relating  to 
matters  preceding  the  referee's  report,  as  well  as  those  following  it.*®  In  the 
review  of  such  an  order  of  the  referee  the  ordinary  rule  as  to  the  force  of 
findings  of  fact  is  not  applicable  for  the  reason'  that  the  determination  is 
not  governed  by  the  weight  of  testimony,  as  the  enforcement  of  the  order 
devolves  upon  the  reviewing  court,  and  with  it- the  duty  of  ascertaining  if  a 
sufficient  cause  exists.*''  Formerly,  it  was  held  that  the  respondent's  answer 
must  be  taken  as  true;*^  This,  however,  seems  not  now  the  law.*®  The  issue 
raised  by  the  response  or  answering  affidavits  may  be  referred  to  a  referee 
as  special  master ;''"  but  not,  it  is  thought,  to  the  referee  before  whom  the 
contempt  was  committed.  Where  the  district  judge  allows  the  bankrupt  five 
days  after  the  entry  thereof  to  <^omply  with  the  order  of  the  referee,  such 
order  is  to  be  deemed  affirmed.''^ 

e.  Punishment. —  If  found  guilty,  the  contemnor  may  be  fined  or  impris- 
onedj  or  both;  but  not  punished  in  any  other  way.''^  There  seems  to  be  no 
limit  on  the  time  of  imprisonment.  Usually  the  order  provides  that  he  stand 
committed  until  he  performs  the  act  for  failure  of  which  he  is  declared  to  be 
in  contempt.  A  commitment  of  this  kind  has  been  held  not  a  violation  of  the 
constitutional  prohibition  against  imprisonment  for  debt.'*     But  it  is  not  the 

64.  In  re  Goodrich  (C.C  A.,  1st  dr.),  Shelby  in  In  re  Purvine  (C.  C.  A.,  5th  Cir.), 
25  Am.  B.  R.  787,  184  Fed.  6.  2  Am..   B.   R.   787,   96   Fed.    192.     And   see 

65.  Allegation  as  to  ability. — Where  it  has      In  re  May,  1  Fed.  737. 

been  determined,  after  a  full  hearing,  that  69.  In  re  Pitman,  Fed.  Cas.  11,184. 

a  bankrupt  has  concealed  the  proceeds  of  a  70.  In   re  McCormick    (D.   C,   N.   Y.),   S 

sale  of  certain  real  estate,  a  petition  by  the  Am.  B.  R.  340,  97  Fed.  566;   In  re  Speyer, 

trustee  to  punish  him',  as  for  contempt,  for  Fed.    Cas.    13,230.     The    contempt   must   be 

disobedience   of   an   order   requiring  him  to  proved   beyond   a   reasonable    doubt.      In  re 

turn    over    such    proceeds,   need    not    allege  Cashman   (D.  C,  N.  Y.),  21  Am.  B.  R.  284, 

the  bankrupt's  present  ability  to  comply  with  168  Fed.  lOOS. 

said  order.     Matter  of  Stavrahn    (C.  C.  A.,  71.  In  re  Hershkowitz   (D.  C,  N.  Y.),  14 

2d  Cir.),  23  Am.  B.  R.  168,  174  Fed.  330.  Am.  B.  R.  86',  136  Fed.  950. 

66.  In  re  'Goodrich  (C.  C.  A.,  1st  Cir.),  25  72.  Bankr.  Act,  §  2   (13). 

Am.  B.  R.  7'87,  184  Fed.  5;   In  re  Cole   (C.  73.  Imprisonment  for  debt.— In  re  Ander- 

C.  A.,  1st  Cir.),  20  Am.  B.  R.  761,  163  Fed.  son   (D.  C,  S.  Cat.),  4  Am.  B.  R.  640,  103 

180,  90  C.  C.  A.  50.  Fed.  854;  Ripon  Knitting  Mills  v.  Schreiber 

Notes  of  testimony  given  by  bankrupts  on  (D.  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed. 

examination  at  creditors'  meeting  which  was  810;  In  re  Schlesinger    (C.  C.  A.,  2d  Cir.), 

not   completed   because   of   their    refusal   to  4  Am.  B.  R.  361,  102  Fed.   117 ;  'Matter  of 

answer,  are  admissible  in  evidence  in  a  pro-  Lavor  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R.  290 

ceed'ing   to   punish   them   for    contempt,    al-  142  Fed.  960;   In  re  Rosser    (C.  C.  A.,  S'th 

though  neither  were  read  to  or  signed  by  Cir.),  4  Am.  B.  R.  153,  101  Fed    562,  revg 

them,  as  required  by  General  Order  No.  22,  2  Am.  B.  R.  746,  96  Fed.  308  ■  In  re  Epstein 

especially  where  their  accuracy  is  proved  by  (D.  C,  Pa.),  30  Am.   B.  R.   387,  206   Fed. 

the  stenographer  who  made  them.    Matter  oi  568.    Compare  Bosart  v  SuddIv  Co    27  Fed 

Kaplan  Bros.    (C.   C.  A.,  3d  Cir.),  32  Am.  722.                                           i-F  j       •.     •  « bu. 

B.  'R.  305,  213  Fed.  753.  An  order  to  pay  over  money,  or  to  sur- 

67.  In  re  Mayer  (D.  C.,  Wis.),  3  Am.  B.  render  other  property  as  the  case  may  be 
R.  533,  98  Fed.  839.  See  also  In  re  Tudor  in  the  possession  of  the  bankrupt  and  form- 
(D.  C,  Col.),  2  Am.  B.  R.  808,  96  Fed.  942.  ing  part  of  his  estate,  is  not  an  order  for 

68.  See    the    mmonty    opinion    of    Judge  the  payment  of  a  debt,  but  an  order  for  the 
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intention  of  the  law  that  a  contemnor  should  be  perpetually  imprisoned  where 
it  appears  that  he  is  actually  unable  to  respond ;  he  will  ordinarily  be  released 
after  the  court  is  satisfied  that  he  has  been  adequately  punished  for  his 
contumacy^*  If  the  offense  is  a  criminal  contempt,  that  is,  against  the 
authority  of  the  court,  the  commitment  may  be  for  a  specified  term.''^  The 
practice  after  the  filing  of  the  certificate  conforms  to  that  in  the  Federal 
courts  and  the  numerous  precedents  and  text-books  may  be  consulted  with 
profit  J®  The  remedy  of  the  contemnor.  after  commitment  is  habeas  corpus." 
An  order  of  commitment,  granted  without  the  refei-ee  certifying  to  the  judge 
facts  constituting  a  contempt)  is  not  subject  to  collateral  attack  by  habeas 
corpus.^*  Where  a  bankrupt  has  been  confined  for  failing  to  comply  with 
an  order  requiring  him  to  pay  a  large  sum  of  money  to  his  trustee,  he  will 
be  discharged  where  he  shows  that  he  has  no  money  or  property,  either  in 
possession  or  under  his  control,  and  none  is  held  for  his  benefit,  and  that  he  is 
never  likely  to  be  able  to  pay.'" 


surrender  of  assets  of  the  bankrupt  placed 
in  custodia  legis  by  the  adjudication ;  and  his 
conunitment  upon  refusing  to  comply  with 
the  order  is  not  imprisonment  for  debt. 
Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am. 
B.  R.  163,  142  Fed.  68.  And  see  Stuart  v. 
Reynolds  (C.  C.  A.,  5th  Cir.),  29  Am.  B.  E. 
412,  204  Fed  70»,  afifg.  27  Am.  B.  R.  200,  190 
Fed.  967. 

74.  In  re  Karp  (D.  C,  N.  Y.),  2a  Am. 
B.  R.  559,  196  Fed.  998. 

Failure  of  bankrupt  to  deliver  assets. — A 
bankrupt,  against  whom  an  application  for 
an  attachment  is  made  because  of  his  failure 
to  deliver  assets  to  his  trustee,  should  not 
be  subject  to  an  indefinite  term  of  imprison- 
ment based  upon  the  finding  of  a  serious  con- 
troverted fact  reached  without  the  sanction 
and  support  of  the  verdict  of  a  jury.  Mat- 
ter of  Heyman  (D.  C,  Pa.),  33  Am.  B.  K. 
837. 

75.  Matter  of  Kaplan  Brothers  (C.  ,C.  A., 
3d  Cir.),  32  Am.  B.  R.  305,  213  Fed.  753, 
holding  that  a  contempt  of  a  bankrupt  iu 
refusing  to  be  examined  may  be  punished  by 
a  definite  term  of  imprisoninent,  where  the 
proceeding  is  carried  on  against  the  defend- 
ants by  and  tefore  officials  representing  the 
public. 


Civil  and  criminal  contempt  extinguished. 
—  The  character  and  purpose  of  the  punish- 
ment distinguish  civil  and  criminal  con- 
tempts, the  punishment  for  a  civil  contempt 
being '  remedial  and  for  the  benefit  of  the 
complainant  in  the  contempt  proceedings, 
while  the  punishmnt  for  a  criminal  contempt 
is  punitive,  to  vindicate  the  authority  of 
the  court;  if  imprisonment  be  imposed  in  a 
civil  proceeding  it  must  he  coercive  in  its 
nature  and  the  commital  must  stand  only 
unless  and  until  the  defendant  perform*  the 
affirmative  act  required  by  the  court's  order, 
but  when  inflicted  in  a  criminal  proceeding 
it  is  fixed  and  certain  as  a,  punishment  for  . 
comipleted  disobedience  of  orders  or  for  other 
past  wrongdoing.  In  re"  Kahn  (C.  C.  A.,  2d 
Cir.),  30'  Am.  B.  R.  322,  204  Fed.  581,  citing 
Gompers  v.  Buck  Stove  Co.,  221  U.  S.  418,  55 
L.  Ed.  797,  31  Sup.  Ct.  492. 

76.  Compare  under  §  2. 

77.  Compare  In  re  Houston  (I>.  C.,  Ky.), 
2  Am.  B.  R.  107,  94  Fed.  119.    " 

78.  United  States  ex  rel.  Birbaum  v. 
Henkel  (C.  C,  N.  Y.),  26  Am.  B.  R.  199, 
1»5  Fed.  553. 

79.  In  re  Oummings  (D.  C,  Pa.),  26  Am. 

B.  R.  477,  188  Fed.  767;  In  re  Epstein   (D. 

C,  Pa.),  30  Am.  B.  R.  387,  206  Fed.  568. 


SECTION   FORTY-TWO. 


RECORDS  OF  REFEREES. 

§  42.  Records  of  Referees. —  a  The  records  of  all  proceedings  in 
each  case  before  a  referee  shall  be  kept  as  nearly  as  may  be  in  the 
same  manner  as  records  are  now  kept  in  equity  cases  in  oireuit  courts 
of  the  United  States. 

6  A  record  of  the  proceedingis  in  each  case  shall  be  kept  in  a 
separate  book  or  books,  and  shall,  together  with  the  papers  on  file, 
constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings  shall, 
when  the  case  is  concluded  before  the  referee,  be  certified  to  by  him, 
and,  together  with  such  papers  as  are  on  file  before  him,  be  trans- 
mitted to  the  court  of  bankruptcy  and  shall  there  remain  as  a  part 
of  the  records  of  the  court. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  4,  K.  S.,  §  5000. 

In  Eng. :    None. 
Cross-references:     To  the  law:     Certified  copies  of  proceecjings  before  referee  admitted  as 
eridoiee,  §  21-d. 
Duty  of   referee  to  make  up  .records   embodying   evidence   or   substance   thereof,  , 
§  39-a  ( 5 )  ;  duty  to  preserve  evidence  taken  before  him,  §  39-a  ( 9 ) . 
To  the  General  Orders:     Referee  to  indorse  papers  filed  with  him,  II. 
Proof  of  claims  and  other  papers  filed  with  referee,  XX. 
Examination  of  witnesses  before  referee,  how  conducted;   depositions  to  be  taken 

and  signed  by  witness,  XXIl. 
Orders  of  referee  to  recite  as  to  notice,  etc.,  XXIII. 
List  of  claims  to  be  transmitted  to  clerk,  XXIV. 


SYNOPSIS  OF  SECTION. 

RECORDS   OF   REFERBKS. 

I.  Records  of  Referees,  696. 

a.  How  kept,  696. 

b.  What  are  records,  697. 

c.  When  and  how  certified  to  the  clerk,  697. 


I.  RECORDS  OF  REFEREES. 

a.  How  kept.— Section  39   (5)    (Y)   requires  the  referee  to  keep  records 

and  transmit  them  to  the  clerk;  this  section  should  be  construed  therewith. 

The  records  should  conform  in  general  to  the  records  of  equity  cases  in  the 

district  courts.     The  former  law  required  that  a  short  memorandum  be  made 

[696] 


§  42.]  Recoeds  of  Refeeee.  697 

of  the  proceedings,  and  a  copy  of  it  sent  each  day  to  the  clerk/  .  This  is  not 
required  now.  By  analogy,  however,  some  referees  make  typewritten  memo- 
randa of  meetings  or  ojcders  on  separate  sheets  of  paper,  filing  them  in  a 
temporary  cover  from  time  to  time  and  binding  the  whole  into  a  book  at  the 
end  of  the  case.*  No  papers  are  actually  recorded;^  and  formal  orders  are 
not  inserted  in  the  record  books.  They  should  be  drawn  and  filed  by  the 
attorneys  in  charge.  After  reference,  all  papers  should  be  filed  with  the 
referee,*  and  he  should  indorse  them  with  "  the  day  and  hour  of  filing  and  a 
brief  statement"  of  their  character.® 

b.  What  are  records. — As  provided  in;  subsection  h,  the  record  of  a  case 
consists  of  the  referee's  record  book  and  "the  papers  oh  file;"  all  testimony 
taken  should  form  a  part  of  the  record  book.  Some  referees  have  adopted  a 
record  wrapper  into  which  are  bound  the  sheets  constituting  the  recoyd  book, 
the  whole,  at  the  conclusion  of  the  case,  wrapped  about  the  papers  that  have 
been  filed,  thus  maiing  a  compact  bundle.  Others  make  up  what  may  be 
called  a  roll  of  the  proceeding.  The  records  constitute  the  case  and  when 
through,  copies,  introduced  in  evidence  in  other  courts,  are  prima  facie. 
proof  of  the  facts  stated  therein.®  Testimony  taken,  as  authorized' by  the 
referee,  is  a  part  of  the  record  in  the  proceedings,  and  creditors  genet'ally 
have  access  to  it  while  it  remains  in  the  custody  of  the  referee,''  ' 

c.  When  and  how  certified  to  the  clerk.— Under  subsection  c^  when  the 
case  is  concluded  before  the  referee,  his  records  must,  be  certified  to  by  him 
and  transmitted  to  the  clerk.  This  means  when  the  case  is  administered; 
whether  the  bankrupt  has  his  discharge  or  not  is  not  material.  It  is  thought 
too,  that  when  a  trustee  is  appointed  but  fails  to  qualify,  or  qualifies,  and 
files  a  report  of  no  assets  but  does  not  ask  for  a  final  meeting,  the  case,  after 
a  sufficient  lapse  of  time,^-^  as,  for  instance,  when  no  claims  have  been  filed 
and  a  year  elapsed* — will  be  deemed  "concluded."  The  records  should  be 
accompanied  by  a  brief  certificate  by  the  referee  to  the  effect  that  the  case  is, 
dosed  and  that  the  papers  handed  up  constitute  his  records.®  It  is  often 
attached  to  or  forms  the  filing  cover  of  the  record  books..  "When  thus  filed, 
the  referee's  records  beconie  a  part  of  those  of  the  district  court  itself.  From 
that  time,  the  referee  ceases  to  nave  jurisdiction  of  the  case.^" 

1.  Act  of  1867,  i  4,  R.  S.,  §  5000.  Am.  B.  R.  528,  174  Fed.  911,  citing  Collier 

The  Bankruptcy  Act  is  strict  in  requiring  on  Bankruptcy  (7th  ed.),  p.  522. 

a  paper  constituting  a  part  of  the  record  to  8.  See  Bankr.  Act,  §  57-n. 

be  carefully  and  formally  kept.     Matter  of  9-  ^or  a  form',  see  1  N.  B.  HT.  12G,  Form 

Lacey  &  Co.  (D.  C,  Sup.  Ct.),  35  Am.  B.  K.  N". 

231   43  Wash  L   Rep   434  1"-  "^^^   record   to   be   certified   on   appeal 

i.  For  an  elaborate  and  satisfying  system  inbankruptcy  cases  is  the  record  of  the  case 

of  records    see  that  sueseBted  in  1  N.  B.  N.  "^  ^^^  bankruptcy  court,  and  an  appeal  will 

.-„.„,     '                      es  not  be  heard  until  a  complete  record,  contain- 

,    _,  ■            Tj    a     e  J.Q09  ^^S>  ^^  itself  and  not  by  reference,   all  the 

3.  l^ompare  K.  to.,  S  4aa^.  papers,  exhibits,  .depositions  and  other  pro- 

4.  General  ^^der  XX..  ceedings  necessary  to  the  hearing  in  the  ap- 

5.  General  Order  II.                            .  i.     *  pellate  court,  has  been  prepared  by  the  clerk 

6.  Bankr.  Act,  §  21-d.  Compare  Act  of  at  the  direction  of  counsel.  Cook  Inlet  Coal 
•1867,  §  38;  In  re  Spen'cer,  Fed.  Cas.  13,229;  Fields  Co.  v.  Caldwell   (C.  C.  A.,  4th  Oir.), 

In  re  Crane,  Fed.  Cas.  3,352.  ,    17  Am.  B.  TH.  135,   147  Fed.  475.     See  also 

7.  In  re  Sammelsohn    (D.   C,  K  Y.),  23      Am.  B.  R.  DSg.  §§  1242,  1266. 


SECTION    FORTY-THREE. 


REFEREE'S  ABSENCE  OR  DISABILITY. 

§  43.  Referee's  Absence  or  Disability. — a  Whenever  the  office  of  a 
referee  is  vacant,  or  its  occupant  is  absent  or  disqualified  to  act,  the 
judge  may  act,  or  may  appoint  another  referee,  or  another  referee 
holding  an  appointment  under  the  same  court  may,  by  order  of  the 
judge,  temporarily  fill  the  vacancy. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  $  5,  R.  S.,  S  S007. 

In  Eng.:    None. 
Cioss-references:     To  the  law:     Keference  of  cases  after  adjudication  to  referee  within 
territorial  jurisdiction,  §  22. 
Appointment,  terms  and  districts  of  referees,  S  34(1). 
'Cbmpenaation  and  fees  of  referee,  §  40. 
To  the  General  Orders:    Filing  petitions  against  bankrupt  in  two  or  more  districts  VI. 


I.  REFEREE'S  ABSENCE  OR  DISABILITY. 

This  section  supplements  §  34  (1),  and  confers  jurisdiction  on  the  judge 
to  appoint  a  new  referee  when  the  referee  of  a  specified  jurisdiction  is 
absent  or  disqualified  or  the  office  is  vacant.  In  any  of  such  cases,  (1)  the 
judge  may  act,  or  he  may  (2)  appoint  another  referee  or  (3)  he  may  desig- 
nate a  referee  of  the  same  judicial  district  to  fill  the  vacancy.  The  section 
is  often  availed  of  when  a  referee  is  disqualified^  in  a  specified  case.  It 
could,  it  is  thought,  be  used  where  a  referee  suffered  from  a  prolonged  illness 
or  became  insane,  he  being  then  "absent"  from  his  duties  as  much  as  if 
out  of  the  country.  If  not,  the  judge  could  remove  him  under  the  authority 
given  by  §  34.  The  power  to  transfer  cases  from  one  referee  to  another,* 
and  the  pro-rating  of  fees*  in  that  event,  are  considered  elsewhere.  This 
section  seems  to  imply  that,  subject  to  the  exception  in  §  22-b,  all  cases 
arising  in  a  referee  district  must  in  the  first  instance  be  referred  to  that 
referee.*  Except  where  specially  appointed  under  this  section  to  fill  a  vacancy 
temporarily,  the  jurisdiction  of  a  referee  does  not  extend  outside  the  district 
of  his  appointment." 

1.  See  under  §  39  of  this  work.  6.  In  re  Schenectady  Engineering  &  Const. 

2.  Bankr.  Act,  §  22-b.  Co.    (D.  C,  N.  Y.),  17  Am.  B.  R.  279,   147 

3.  Bankr.  Act,  §  40-b.  Fed.  868. 

4.  Compare  Bankr.  Act,  g  22-a. 
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SECTION    FORTY-FOUR. 


APPOINTMENT  OF  TRUSTEES- 

§  44.  Appointment  of  Trustees.— a  The  creditors  of  a  bankrupt 
estate  shall,  at  their  first  meeting  after  the  adjudication  or  after  a 
vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  composition  has  been  set  aside  or  a  dis- 
charge revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee, 
appoint  one  trustee  or  three  trustees  of  such  estate.  If  the  creditors 
do  not  appoint  a  trustee  or  trustees  as  herein  provided,  the  court 
shall  do  so.  

Analogous  provisions:    In  U.  S.:    Act  of  1867,  §5  13,  18,  E.  S.,  §§  5034,  5036,  5038,  5039, 
5040,  5041,  5042;  Act  of  1841,  §  3;  Act  of  1800,  S§  6,  7. 
In  Eng.:     Act  of  1883,  §§  21,  84;  as  to  ofScial  receiver  being  trustee,  U  54(1),  121. 
Cross-references:     To  tbe  law.    Trustee  includes  all  of  the  trustees  of  an  estate,  §  1(26). 
Jurisdiction  of  bankruptcy  court  to  appoint  trustees,  $  2(17). 
Qualifications,  death  or  removal  of  trustee,  §§  45,  46. 
Duties  of  trustees,  generally,  §  47;  compensation,  §  48. 
Accounts  and  papers;  bonds,  §§  49,  50-b,  c,  k. 

Meetings  of  creditors,  how  conducted,  §  55 ;  voting  at  creditors'  meetings,  §  56. 
Proof  and  "allowance  of  claims,  §  57;  provable  debts,  §  63. 
To  the  General  Orders:    Appointment  of  trustee  subject  to  approval  of  referee  or  judge, 
XIII. 
Official  trustees  not  to  be  appointed,  XIV. 

Trustee  not  appointed  in  voluntary  cases  where  there  are  no  assets,  XV. 
Notice  to  trustee  of  his  appointment,  XVI. 
Special  duties  of  trustee,  XVTI. 

Special  meetings  of  creditors  because  of  vacancy,  XXV. 
To  the  Official  Forms:    Appointment  of  trustee- by  creditors,  No.  22;  by  referee,  No.  23. 
Notice  to  trustee  of  his  appointment.  No.  24;  official  boad,  No.  25;  order  approving 

bond.  No.  26. 
Order  that  no  trustee  be  appointed,  No.  27. 

Petition  for  removal  of  trustee,  No.  52;  notice  of  petition, '  No.  53;  order  for  re- 
moval, No.  54 ;  order  for  choice  of  new  trustee,  No.  55. 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms, 
2d  Ed.,  Nos.  173,  194,  195,  197,    198. 


SYNOPSIS  OF  SECTION 
APPOINTMENT    OP    TRCSTBES. 

I.  History  and  Comparative  Legislation,  700. 

a.  Scope  of  section,  700. 

b.  Comparative  legislation,  700. 

(i)  In  England,  700. 
(2)  In  the  United  States,  701. 
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Too  Appointment  of  Tbustees.  [§  '^'^• 


n.  Appointment  of  Trustees,  701. 

a.  In  general,  701.,  ,,   , 

b.  By  creditors  at  first  meeting, 701. 

c.  Voting  for  trustees,  702. 

d.  Appointment  by  the  court  or  referee,  703. 

(1)  Failure  to  agree,  703.     '    >  r 

(2)  ■  Delay  in  appointment,  703. 

(3)  Disputed  claims,  704. 

e.  Approval  or'  disapproval,  704. 

(1)  By  judge  or  referee,  704. 

(I)  In  general,  704.    '     '■ 

(II)  Grounds  for  disapproval;  705.    , 

(III)  Effect  of  disapproml,  706. 

(IV)  Review  of  approval,  706. 

(2)  Undue  activity  on  the  part  of  the  bankrupt,  707. 

f .  Appointment  to  fill  vacancies,  708. 

(1)  In  GENERAL,   708. 

(2)  After  an  estate  has  been  reopened,  709.  ,  , 

g.  Number  of  trustees,  709. 
h.  When  no  trustee,-  709. 

i.  Notification',  bond,  qualification,  etc.,  710. 
m.  Removal  of  Trastees,  710. 

a.  For  cause,  710. 

b.  By  resignation,  711. 


I.  HISTORY  AND  COMPARATIVE  LEGISLATION. 

a.  Scope  of  section. —  This  section  should  be  read  with  §  63,  on  what  are 
provable  debts,  with  §  1  (9),  on  who  are  creditors  and  their  agents,  proxies, 
etc.,  with  §  56,  on  who  may  vote  and  what  constitutes  a  voting  majority  at 
creditors'  meetings,  and  with  §  45,  on  the  qualifications  of  trustees.  None  of 
the  matters  belonging  to  those  subjects  are  discussed  here.  This  section  has 
to  do  only  with  the  kindred  topics  indicated  in  the  synopsis,  supra, 

b.  Comparative  legislation.— (i)  Jw  England. —  One  of  the  storm  centers 
of  bankruptcy  legislation  has  been  the  method  of  appointing  the  officers  of 
administration.^  The  English  system  has  see-sawed  from  administration  by 
the  court  through  commissioners  of  its  own  appointment,^  to  that  by  trustees 
chosen  by  the  creditors.  The  present  system  ^  is  midway  between  the  two,  the 
official  receiver^  who  is  an  officer  of  the  board  of  trade,  taking  charge  of  the 
estate  until  the  creditors  can  choose;  and  even  then  the  board  of  trade  may 
certify  objections  to  their  choice  to  the  high  court,  which  the  latter  may  hold 
sufficient.  If  no  appointment  is  made  by  the  creditors  within  four  weeks, 
the  board  of  trade  may  itself  appoint  a  trustee,  subject  to  the  creditors'  right 

1.  For  the   different  methods  of   appoint-  2.  Thus,,  from  183-1  to  1869. 

ment  in  Europe,  see  "Bankruptcy;  a  Study  3.  Erig.  Act  of  1883,  §  21.     , 

in  Comparative  Legislation,"  by  Dunscomb,  '  » 

Vol.  II,  No.  2,  Columbia  College  Studies  in 
History,  etc. 


§  44. J  Appointment  by  Ceeditors.  701 

subsequently  to  appoint  some  one  in  his  stead.  This  is,  in  effect,  appoint- 
ment by  the  creditors,  with  a  qualified  veto  by  the  board  of  trade.  The 
corresponding  officer  under  the  French  system  is  the  syndic.  As  in  England, 
a  temporary  official  syndic  is  appointed,  arid  the  creditors  may  then  advise 
the  court  as  to  their  wishes.  But  their  advice  is  not  binding.  The  result 
is,  as  has  been  said,  that  the  syndic  "  is  generally  a  person  enjoying  the 
confidence,  of  the  court  who  has  made  the  settlement  of  bankruptcy  estates 
his  special  profession."  This  method  seems  to  pertain  in  most  of  the  con- 
tinental countries.*  : 

(2)  In  the  United  States. —  The  history  of  bankruptcy  legislation  in 
this  countiy  reveals  the  same  changes.  Our  administrators  have  been  called, 
successively,  either  assignees  or  trustees.  Not  until  our  law  of  1867  was  the 
principle  that  insolvent  estates  are  really  trusts  and  the  creditors,  as  bene- 
ficiaries, entitled  to  choose  the  trustees,  recognized  by  our  law.^  Even 
under  that  law,  the  recognition  was  somewhat  half-hearted.®  The  choice  in 
the  first  instance,  though  by  the  creditors  as  now,  was  subject  to  the  approval 
of  the  judge;  and  yet,  in  case  an  assignee  failed  to  qualify  or  the  office 
became  vacant,  the  judge  or  register  might  ignore  the  creditors  and  "fill  the 
vacancy."  The  judge  could  "for  any  cause  needful  or  expedient"  either 
appoint  additional  assigtiees  or  order  a  new  election.'  We  have  never  adopted 
the  asset-saving  device  of  a  temporary  official  trustee/  but  continue  to  limp 
along  with,  when  "  absolutely  necessary  for  the  preservation  of  estates,"  a 
court-chosen  receiver.* 

II.  APPOINTMENT  OF  TEUSTEES. 

a.  In  general. —  The  present  law  goes  further  than  any  bankruptcy  statute 
either  here  or  elsewhere  in  giving  creditors  the  yigl^t  to  choose  the  trustees. 
The  section  under  discussion  declares :  "  The  creditors  shall  ....  appoint 
one  trustee  or  three  trustees."  There  is  nothirig  here  giving  the  judge  or 
referee  the  right  to  approve  or  disapprove.  Nor  is  there  anything  in  §  2  (17) 
conferring  on  them  such  a  power;  though  some  have  thought  it  is  inherent  in 
the  court  under  the  last  sentence  of  §  2.  Trustees  in  bankruptcy  are  creatures 
of  the  statute.  Viewed  as  Congress  left  it,  therefore,  the  law  of  1898  vests  in 
the  creditors  an  unqualified  right  to  appoint  their  own  trustees.*  Indeed 
§  44,  which  declares  they  "shall  appoint,"  under  familiar  canons  of  con- 
struction, must  be  taken  as  controlling  on  the  earlier  and  more  general  words 
of  §  2  (17),  giving  courts  of  bankruptcy  power  to  "appoint  trustees,"  pur- 
suant to  the  recommendations  of  creditors. 

b.  By  creditors  at  first  meeting.-^  Both  the  statute  and  the  forms  indicate 
that  the  creditors  must  appoint  a  trustee  or  trustees  "at  their  first  meeting." ^^ 
This  means  the  meeting  called  under  the  notice  known  as  Form  No.  18.  It 
includes  any  regular  continuance  of  such  meeting,  a  practice  often  resorted 

4.  See   Mr.    Dunscomb's    admirable   mono-  9.  In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am. 
graph,  referred  to  above.  B.  R.  299,  98  Fed.  576. 

5.  There  was  even  an  ofScial  assignee  ap-  10.  See  In  re  Jones,  Fed.   Cas.   7,447;   In 
pointed  by  the  court,  under  the  laws  qf  1841.  re  Lake  Superior,  etc..   Fed.   Cas.   7,997;    In 

6.  Thus,  see  Act  of   1867,   §   13,  R.   S.,   §  re  Back  Bay  Automobile  Co.   (D.  C.,  Mass.), 
5034.  19   Am.  B.   E.   835,    158   Fed.   679,   revg.    19 

7.  Eng.  Act  of  1883,  §  66.  Am.   B.   R.   33.     See   also   Am.   B.   E.   Dig. 

8.  Coinpare  Bankr.  Act,  §  2    (3).  §§  312-317. 
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to/^  although  the  selection  of  a  trustee  may  not  be  tied  up  indefinitely  by 
obstructive  tactics  which  are  obviously  for  the  purpose  of  delay.^  It  has  been 
suggested  that  the  provision  that  trustees  be  elected  at  the  first  meeting  is 
directory  and  not  mandatory.^*  Form  No.  23  should  be  used  when  the 
referee  appoints;  Form  No.  22  may  be  used  when  the  creditors  do  the  same. 
If,  however,  there  is  no  contest  among  them,  a  simple  order  similar  to  Form 
No.  23,  declaring  such  fact  and  that  the  creditors  present  appointed  the  trustee 
named  and  that  the  referee  approved  their  choice,  is  suggested  as  time-saving 
and  proper." 

c.  Voting  for  trustees. —  Subsection  a  of  §  56,  provides  that  creditors  shall 
pass  upon  all  matters  submitted  to  them  by  a  majority  vote  "  in  number  and 
amount  of  claims  of  all  creditors,  whose  claims  have  been  allowed  and  are 
present."^*  The  most  important  act  to  be  performed  by  creditors  is  the 
election  or  appointment  of  a  trustee.^®  Creditors  may  vote  in  person  or  they 
may  be  represented  at  the  meeting  by  duly  authorized  agents,  attorneys  or 
proxies."  It  appears  to  be  established  by  the  weight  of  authority  that  an 
attorney  admitted  to  practice  in  a  court  of  bankruptcy  may  not  represent 
his  client,  who  is  a  creditor  of  the  bankrupt,  in  the  election  of  a  trustee,  unless 
he  presents  and  files  a  written  power  of  attorney.^®  The  method  of  voting  at 
meetings  of  creditors  generally  and  the  power  of  proxies  to  vote  is  considered 
elsewhere.'® 


11.  Meeting  continued  by  adjournments. — 
Where  the  vote  at  a  creditors'  meeting 
showed  no  choice  of  a  trustee,  one  candidate 
having  a  majority  in  number  and  another 
a  majority  in  amount,  and  the  supporters  of 
both  candidates  informed  the  referee  that  an 
agreement  was  hopeless,  and  there  was  noth- 
ing to  show  that  reasonable  opportunity  for 
choice  by  the  creditors  at  the  regular  time 
had  not  been  afforded,  it  was  not  error  for 
the  referee  to  deny  a  request,  not  unanimous, 
for  an  adjournment  of  two  weeks  for  the  pur- 
pose of  allowing  the  creditors  to  vote  again, 
in  re  Goldstein  (D.  C,  Mass.),  29  Am.  B.  K. 
301,  199  Fed.  665,  In'  re  Nice  &  Schreiber 
(D.  C  Pa.),  10  Am:  B.  E.  639,  123  Fed.  987, 
it  was  expressly  held  that  the  first  meeting 
of  creditors  may  be  continued  by  proper  and 
reasonable  adjoiirnments  so  as  to  give  the 
creditors  every  reasonable  opportunity  to  ex- 
ercise the  power  conferred  upon  them  to 
choose  a  trustee;  so  where  a  majority  of  the 
creditors  both  in  number  and  amount  ask  for 
a  reasonable  postponement  in  order  that  the 
differences  existing  among  the  creditors  may 
be  disposed  of  their  request  should  be 
granted. 

Where  the  bankrupt  proposes  an  offer  of 
composition  at  the  first  meeting  of  cred- 
itors, the  referee,  in  a  proper  case,  should 
postpone  the  choice  and  appointment  of  a 
trustee,  to  give  opportunity  for  the  filing  of 
such  proposed  comiposition,  and,  if  it  is  filed, 
should  further  postpone  such  choice  and  ap- 
pointment until  the  entry  of  an  order  refus- 
ing to  confirm  such  agreement.  In  re  Rung 
Bros.   (Ret,  N.  Y.),  2  Am.  B.  R.  620. 


12.  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224;  In  re  Malino  (D.  C, 
N.  Y.),,  8  Am.  B.  R.  205,  118  Fed.  368. 
The  referee  should  proceed  with  the  election 
where  those  who  object  to  claims  presented 
fail  to  file  objections,  or  to  offer  evidence 
in  support  of  those  made  orally.  In  re 
Syracuse  Paper  &  Pulp  Co.  (D.  C,  N".  Y.), 
21  Am.  B.  E.  174,  164  Fed.  275. 

13.  In  re  Fisher  (D.  C,  N.  J.),  14  Am. 
B.  R.  366,  135  Fed.  223,  wherein  it  was  held 
that  the  election  of  a  third  trustee  in  addi- 
tion to  the  two  elected  at  the  first  meeting 
was  valid,  and  the  three  trustees  could  join 
in  a  petition. for  on  order  directing  the  sale 
of  the  bankrupt's  property. 

14.  A  form  will  be  found  in  "  Supplemen- 
tary Forms,"  post.  See  also  Hagar  and  Alex- 
ander's Bankruptcy  Forms  (2d  Ed.). 

15.  See  Bankr.  Act,  §  SOa,  and  discussion 
thereunder,  post, 

16.  BoUman  v.  Tobin  (0.  C.  A.,  8th  dr.). 
38  Am.  B.  R.  504. 

17.  Creditor  includes  "  his  duly  authorized 
agent,  attorney  or  proxy."    Bankr.  Act,  §  1 

(9).     See   Matter   of   Capital   Trading   Co. 

(D.  C,  N.  Y.),  36  Am.  B.  R.  339,  22&  Fed. 
806. 

18.  Matter  of  Capital  Trading  Co.  (D.  C. 
N.  Y.),  36  Am.  B.  R.  339,  229  Fed.  806; 
In  re  Henschel  (C.  C.  A.,  2d  dr.),  7  Am. 
B.  R.  662,  113  Fed.  443;  In  re  Lazoris  (D.  C, 
Wis.),  10  Am.  Bi.  R.  31,  120  Fed.  716;  In  re 
Scully  (D.  C,  Pa.),  5  Am.  B.  R.  716,  108 
Fed.  373;  In  re  Eagles  &  Crisp  (D.  C.  N, 
Car.),  3  Am.  B.  R.  733,  99  Fed.  733. 

19.  See  under  §  56  of  this  work. 
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d.  Appointment  by  the  court  or  referee.^ — (1)  Failure  to  agree. — Only 
in  case  a  majority  in  number  and  amount  do  not  appoint  can  the  judge  or  the 
referee  appoint.*^  If  the  creditors  are  deadlocked,  or  "for  any  other  reason  the 
creditors  may  not  agree  upon  the  selection  of  a  trustee,  the  statute  protects 
the  interests  of  all  the  creditors  by  requiring  the  court  to  appoint  the  trustee.*^ 
Where  there  is  a  sharp  conflict  or  a  close  vote,  resulting  in  a  majority  in 
amount  one  way  and  in  number  the  other,  the  choice  of  one  not  a  candidate  and, 
if  possible,  who  has  had  experience  in  the  management  of  estates,  is  thought 
the  part  of  wisdom.**  But  there  can  be,  under  the  present  law,  no  official  or 
general  trustee  as  seems  to  have  been  the  practice  under  the  law  of  1841.^ 
In  making  the  appointment  the  court  is  governed  by  the  limitations  as  to  quali- 
fications of  trustees  contained  in  §  45.^* 

(2)  Delay  in  appoiittment. — A  delay  of  more  than  a  year  cannot  have 
the  effect  of  taking  away  the  power  of  the  court  to  appoint  a  trustee.^"  When 
the  creditors  "neglect  to  recommend  the  appointment"  of  a  trustee,  the  judge 
or  referee  may  appoint.^ 


20.  See  also  Am.  B.  R.  Dig.  §|  318,  319. 

21.  See  Bankr.  Act,  §  56;  Matter  of  Knox 
(C.  C.  A.,  eth  Cir.),  34  Am.  B.  R.  461,  221 
Fed.  36;  In  re  Henschel  (D.  C,  N.  Y.), 
6  Am.  B.  R.  305,  109  Ted.  861. 

The  word  "  court "  as  used  in  section  44 
necessarily  includes  referee.  In  re  Brooke 
(D.  C,  Pa.),  4  Am.  B.  R.  50,  100  Fed.  432. 

When  court  may  appoint. — ^Whcre  defective 
proofs  of  debt  presented  by  creditors,  repre- 
senting a  majority  in  numjber  of  claims,  at  a 
meeting  held  for  the  purpose  of  selecting  a 
trustee,  though  corrected,  are  also  objected 
to  upon  the  ground  that  said  creditors  are 
represented  in  this  by  the  attorney  for  the 
bankrupt  and  the  only  effect  in  the  end  ■will 
be  to  prevent  an  election,  neither  of  the  two  ' 
persons  voted  for  having  a  majority  in  num- 
ber and  amount,  the  court  may  appoint  a 
trustee  and  relieve  the  referee  of  that  duty. 
In  re  Morris  (D.  C,  Pa.) ,  18  Am.  B.  R.  828, 
154  Fed.  211.  Where  at  the  first  meeting  of 
creditors  no  creditors  were  present,  no  trus- 
tee was  appointed  for  want  of  assets  and  but 
one  creditor  proved  his  debt,  and  the  final 
report  of  the  referee  recited  that  the  estate 
had  been  fully  administered  and  so  far  as 
referred  to  him'  was  closed,  the  court,  after 
the  lapse  of  more  than  a  year,  has  jurisdic- 
tion to  appoint  a  trustee  upon  the  petition 
of  the  assignee  of  the  creditor  alleging  that 
the  bankrupt  had  died  leaving  various  prop- 
erties which  he  had  fraudtilently  disposed  of 
with  intent  to  defraud  creditors.  Clark  v. 
Pidcoek  (C.  C.  A.,  3d  Cir.),  12  Am.  B.  R. 
309,  129  Fed.  745. 

When  referee  may  appoint. — Where  the 
bankrupt's  former  attorney  had  a  majority 
in  number  of  the  creditors,  while  his  op- 
ponent had  a  majority  in  amount,  and  no 
request  was  made  for  a  second  ballot,  the 
referee  may  appoint  the  trustee.  In  re 
Machin  (D.  C,  Pa.),  11  Am.  B.  R.  449, 
129  Fed.  315;  In  re  Richards  (D.  C,  N.  Y.), 
4  Am.  B.  R.  •  631,  103  Fed.  849.  Un- 
less    it     appears     that     the     election     has 


been  so  conducted  as  to  jeopardize  the 
interests  of  the  creditors,  the  choice  of  a 
majority  of  the  creditors  in  number  and 
amount  should  be  permitted  to  stand.  In  re 
Eastlack  (D.  C,  N.  J.),.16  Am.  B.  R.  529, 
145  Fed.  68.  The  referee  may  appoint  a 
trustee  upon  the  failure  of  the  creditors  to 
obtain  a  majority  vote  for  any  one  ap- 
proved. In  re  Kennedy  A  Co.  (D.  C,  Ind.), 
14  Am.  B.  R.  611,  136  Fed.  451. 

28.  MatteV  of  Forestier  (D.  C,  Cal.)  35  Am. 
B.  R.  51,  222  Fed.  537;  Matter  of  Knox 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  461,  221 
Fed.  36;  In  re  Stadley  ft  Co.  (D.  C,  Ala.), 
26  Am.  B.  R.  149,  187  !Fed.  285. 

23.  In  re  Machin  (D.  C,  Pa.)  11  Am.  B.  R. 
449,  128  Fed.  315;  In  re  Nice  &  Schreiber 
(D.  C,  Pa.),  10  Am.  B.  R.  639,  123  Fed.  987. 
General  Order  XIV. 

24.  Compare  Rule  51,  Southern  District  of 
New  York,  under  Act  of  1841 ;  Owen  on  Bank- 
ruptcy, Appendix,  p.  11. 

25.  In  re  Seider  (D.  C,  N.  Y.),  20  Am. 
B.  R.  708,  163  Fed.  139. 

Appointment  of  unsuccessful  candidate. — 
Where  neither  of  the  two  candidates  nomi- 
nated for  trustee  had  the  requisite  votes  of 
the  majority  in  number  and  amount  of  the 
creditors,  and  there  was,  therefore,  no  elec- 
tion, the  referee  has  no  authority  to  appoint 
one  of  the  unsuccessful  candidates,  as '  such 
authority  would  obviate  the  purpose  and  in- 
tent of  the  bankruptcy  act  requiring  that 
when  the  creditors  act  there  must  be  a  ma- 
jority in  number  and  amount  in  order  to 
make  the  election  effective.  Matter  of  F.  &  D. 
Co.  (D.  C,  N.  Y.),  38  Am.  B.  R.  285. 

26.  Clark  v.  Pideock  (O.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  309,  315,  129  Fed.  745. 

27.  Matter  of  Knox  (C.  C.  A.,  6th  Cir.), 
34  Am.  B..  R.  461,  221  Fed.  36;  In  re  Clay 
(C.  C.  A.,  1st  Cir.),  27  Am.  B.  R.  715,  192 
Fed.  830;  Matter  of  Forestier  (D.  C,  Cal.),  35 
Am  B.  R.  51,  222  Fed.  537;  In  re  Brooke 
(D.  C,  Pa.),  4  Am.  B.  R.  50,  lOO;  In  re 
Kuffler  (D.  C,  N.  Y.),  3  Am.  B.  R.  162,  97 
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(3)  I>isputed  claims.— If  at  the  first  meeting  all  claima  .offered  for  proof 
are  in  dispute,  and  it  is  impracticable  at  that  time  to ,  settle  the  dispute,  it 
appears  to  be  within  the  discretion  of  the  referee  to  appoint  a  trustee.^  So 
if  the  determination  of  disputes  involving  claims  representing  more  than  a 
majority  in  amount,  will  necessarily  delay  the  election,  so  that  the  interests 
of  the  estate  will  be  prejudiced,  a  referee  would  be  justified  in  appointing  a 
trustee.^^  '      ' 

e.  Approval  or  disapprovaLs**— (1)  By  judge  oe  eefebee. — (I)  In,  general. — 
The  bankruptcy  act  of  1867  contained  a  provision  that:  "All  elections  or 
appointments  of  assignees  shall  be  subject  to  the  approval  of  the  judged  and 
when,  in  his  judgment,  it  is  for  any  cause  needful  or  expedient,  he  may 
appoint  additional  assignees  or  order  a  new  election."  The  present  bankruptcy 
act  contains  no  provision  like  the  one  above  quoted  from  the  act  of  1867, 
but  the  Supreme  Court  has  promulgated  an  order  (General  Order  13), 
reading  as  follows:  "The  appointment  of  a  trustee  by  the  creditors  shall 
be  subject  to  be  approved  or  disapproved  by  the  referee  or  by  the  judge; 
and  he  shall  be  removable  by  the  judge  only."  It  is  evident  that  the  Supreme 
Court  intended  by  this  order  to  establish  a  rule  concerning  the  approval  or 
disapproval  of  elections  by  creditors  similar  to  that  which  existed  under  ,the 
act  of  1867.  The  decisions  under  the  present  law  on  this  point  show  that 
such  has  been  the  understanding  of  our  Federal  courts.**  Judges  and  referees 
have  ample  power  to  prevent  the  appointment  of  incompetent  or  improper 
trustees  by  the  discretion  given  them  to  determine  who  are  creditors,'*  coupled 
with  their  power  to  -continue  meetings  and  notify  and  bring  in  absent 
claimants.** 


Fed.  187,  holding  that,  where  the  creditors 
of  the  bankrupt  have  held  two  sessions,  one 
lasting  six  hours,  in  attempting  to  choose  a 
trustee,  and  where  at  the  second  session  they 
were  atill  disagreed  and  unablie  to  make  a 
choice,  it  appearing  that  there  was  immedi- 
ate need  of  the  appointment  of  a  trustee,  it 
was  proper  for  the  referee  to  make  an  ap- 
pointment. Where  creditors  fail  to  appoiht 
a  trustee  and  acquiesce  in  the  appointment 
made  by  the  referee,  they  cannot  complain. 

28.  Matter  of  Cohen  (D.  C,  Mass.),  11 
Am.  B.  K.  439,  131  Fed.  391. 

29.  Matter  of  Knox  (C.  C.  A.,  6th  Cir.),  34 
Am.  B.  R.  461,  221  Fed.  36,  in  which  the 
court  said:  "The  objections  to  claims  had 
already  caused  six  weeks'  delay,  and  the  end 
was  not  in  sight.  The  circumstances  de- 
manded an  immediate  selection  of  a  trustee. 
The  referee  was  put  to  a  choice  of  three 
courses:  (1)  To  continue  the  existing  con- 
dition indefinitely,  to  the  detriment  of  the 
estate;  or  (2)  to  have  an  election  at  which 
the  majority  of  qreditors  in  amount  would.be 
disfranchised;  or  (3)  to  make  an  appoint- 
ment himself.  Presumably  the  testimony 
thus  far  taken  did  not  make  likely  the  ulti- 
mate rejection  of  this  majority  in  amount 
of  claims,  and,  if  such  Was  the  situation,  the 
referee  was  not  bound  by  any  hard  and  fast 
rule  to  disfranchise  this  majority.  Although 
the  creditors  are,  by  the  Bankruptcy  Act, 
given  control  of  the  election  under  normal 
circumstances,   and  such   control  should  not 


lightly  be  disturbed,  yet  in  case  of  emergency 
the  referee  has,  in  our  judgment,  ample 
power  to  appoint  a  trustee — a  power,  how- 
ever, which  should  be  most  sparingly  •  exer- 
•  cised,  Tlie  following  authorities  sustain 
more  or  less  effectively  the  existence  of  such 
power:  In  re  Cohen  (D.  C,  Mass.),  11  Am. 
B.  R.  439,  131  Fed.  391;  In  re  Milne, 
Turnbull  &  Co.  (D.  C,  N.  Y.),  20  Am. 
B.  R.  248,  159  Fed.  280;  In  re  Goldstein 
(D.  C  ),  199  Fed.  665." 

30.  See  also  Am.  B.  E.  Dig.  §  316. 

31.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.   E.   529,   145  Fed.   68;    In   re   Lewensohn 

(D.  C,  N.  Y.),  3  Am.  B.  B.  299,  98  Fed. 
576;  In  re  Eekersdres  (D.  C,  N.  Y.),  5  Am. 
B.  E.  811,  108  Fed.  206;  Falter  v.  Reinhard 
(D.  C,  Ohio),  4  Am.  B.  R.  782,  104  Fed. 
292,   on   review  in  C.   C.  A.     In   re  Mo&ill 

(C.  C.  A.,  6th  Cir.) ,  5  Am.  B.  R.  155,  106  Fed. 
57;  In  re  Kreuger  (0.  C,  Ky.),  27  Am.  B. 
E.  440,  196  Fed.  705;  Kiser  Co.  v.  GTeorgia 
Cotton  Oil  Co.  (C.  C.  A.,  5th  Cir.),  31  Am. 
B.  R.  376,  208  Fed.  548. 

32.  See  Bankr.  Act,  §§  56,  57  and  63; 
General  Order  XXI. 

33.  The  election  will  be  set  aside  and  a 
new  election  ordered  where  a  creditor  has 
not  been  notified  of  the  meeting,  although 
the  court  had  determined  that  he  was  en- 
titled to  participate  in  the  proceedings.  In 
re  Evening  Standard  Pub.  Co.  (I>.  <?.,  N.  Y.). 
21  Am.  B.  K,  156,  164  Fed.  517. 
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(II)  Grounds  for  disapproval. —  The  approval  or  disapproval  of  the  appoint- 
ment of  a  trustee  rests  largely  in  the  discretion  of  the  judge  or  referee,  depend- 
ing upon  circumstances  dealing  primarily  with  the  competency  of  the  person 
selected  and  conditions  under  which  he  was  selected.^*  The  purpose  of  the 
statute  is  to  secure  the  election  of  a  "  competent "  person  as  trustee ;  any  deter- 
mination by  the  referee  that  a  person  was  prejudiced  in  favor  of  the  bankrupt, 
,  or  that  fraud  might  result,  should  be  respected  and  sustained  if  the  evidence  is 
sufficient.  The  choice  of  the  creditors  is  entitled  to  consideration  and  should 
not  be  overruled  without  substantial  reasons.*^  The  court  or  referee  should 
permit  free  expression  of  the  creditors'  will  and  should  not  arbitrarily  exercise 
the  power  of  disapproval.^®  A  determination  that  the  person  chosen  was  dis- 
qualified because  he  had  represented  creditors,  or  because  he  had  voted  for 
himself,  cannot  be  upheld.*''  The  question  as  to  whether  there  is  collusion  with 
the  bankrupt  should  be  definitely  disposed  of  before  the  appointment,  and  if 
there  is  reasonable  grounds  for  the  belief  that  such  collusion  exists  the  referee 
may  decline  to  approve  the  election.**  The  election  of  a  trustee  by  the  cred- 
itors is  not  to  be  disapproved,  unless  there  is  good  reason  for  believing  that 
the  election  has  been  directed,  managed,  or  controlled  by  the  bankrupt  or  his 
attorney,  or  by  some  influence  opposed  to  the  creditors'  interests.*®    The  bank- 


34.  Matter  of  Wilson  (D.  C,  Mass.),  37 
Am.  B.  R.  513;  Matter  ot  Rosenf eld-Gold- 
man Co.  (D.  C,  Mass.),  36  Am.  B.  R.  520, 
228  Fed.  921,  holding  that  rights  of  creditors 
in  the  selection  of  a  trustee  are  important, 
but  the  decision  as  to  the  selection  ought  to 
rest  largely  with  the  referee. 

35.  Ballman  v.  Tohin  (C.  C.  A.,  8th  Cir.), 
38  Am.  B.  R.  504;  Matter  of  Merritt  Con- 
struction Co.  (C.  C.  A.,  2d  Cir.),  33  Am. 
B.  R.  616,  219  Fed.  555. 

36.  Wilson  v.  Continental  Building  &  Loan 
Aasn.  (C.  C.  A.,  9th  Cir.),  37  Am.  B.  R.  444, 
232  Fed.  824. 

37.  In  re  Margolies  (D.  C,  N.  Y.),  27  Am. 
B.  R.  398,  191  Fed.  369. 

38  In  re  Dayville  Woolen  Co.  (D.  C, 
Conn.),  8  Am.  B.  R.  85,  114  Fed.  674,  hold- 
ing that,  upon  the  refusal  of  counsel  for  a 
majority  of  the  creditors,  who  had  been 
attorney  for  the  bankrupt,  to  answer  .whether 
any  of  the  claims  attempted  to  be  devoted  by 
him  for  trustee  were  held  in  the  interest  of 
the  bankrupt,  it  is  the  duty  of  the  referee  to 
put  the  question  and  permit  a  full  investi- 
gation into  the  relations  of  the  attorney  to 
the  bankrupt  and  the  creditors,  and  if  there 
appears  to  be  reasonable  cause  to  believe  any 
such  collusion  exists,  the  referee  should 
either  decline  to  receive  the  collusive  votes  or 
to  approve  the  election. 

39.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.  R.  529,  145  Fed.  68;  In  re  Lloyd  (D.  C, 
Wis.),  17  Am.  B.  K.  96,  148  Fed.  92. 

Interest  of  creditors. — Where  the  person 
appointed  trustee  of  a  bankrupt  estate  re- 
ceives his  appointment,  in  part,  at  least,  as 
a  result  of  the  active  efforts  in  the  solici- 
tation and  voting  of  claims  by  a  creditor 
which  "is  his  corporate  employer  and  in 
which  he  is  a  stockholder,  and  such  credi- 
tor holds  security  for  a  part  of  its  debt  and 
is   charged   with    having   preferences,^  such 
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person's  appointment  will  be  disapproved. 
Matter  of  Anson  Mercantile  Co.  (D.  C, 
Tex.),  25  Am.  B.  B.  429,  185  Fed.  993.  In 
an  involuntary  bankruptcy  the  withholding 
by  the  referee  of  his  approval  of  the  trustee 
chosen  by  the  creditors  is  not  justified  be- 
cause he  had  incurred  the  hostility  of  the 
bankrupt,  or  as  receiver  had  unreasonably 
delayed  an  accounting  and  distribution  of 
funds  to  creditors.  In  re  Mangan  (D.  C, 
Pa.),  13  Am.  B.  B.  303,  133  Fed.  1000. 

At  solicitation  of  attorneys. — ^A  referee 
should  not  refuse  to  approve  the  election  of 
a  trustee  upon  the  ground  that  a  flrjn  of 
attorneys  who  will  be  employed  by  the  trus- 
tee if  elected  also  represent  a  creditor  of  the 
bankrupt  who  is  claiming  the  return  of  cer- 
tain merchandise  delivered  to  the  bankrupt 
upon  an  alleged  consignment,  where  it  was 
stated  to  the  referee  that  if  it  should  after- 
wards appear  that  there  was  any  conflict  be- 
tween the  interests  of  the  creditor  and  the 
trustee,  the  attorneys  would  not  represent 
the  creditor,  and  that  the  trustee  would  be 
represented  also  by  other  attorneys.  Matter 
of  Archbold  &  Hamilton  (D.  C,  Cal.),  38 
Am.  B.  R.  256. 

Solicitation  of  claims  by  receiver  for  the 
purpose  of  being  appointed  trustee. —  In  the 
absence  of  aflSmiative  evidence  of  collusion 
with  the  debtor,  it  is  no  objection  to  the  ap- 
pointment, as  trustee,  of  the  receiver  in 
bankruptcy,  who  received  a  majority  in  num- 
ber and  amount  of  the  claims  allowed,  that 
he  sent  a  letter  to  various  creditors  signed 
by  him  as  receiver,  asking  that  they-  send 
their  proofs  of  claims,  and  containing  direc- 
tions as  to  the  manner  and  form  of  proof, 
it  appearing  that  the  schedules  had  been 
filed  and  that  he  had  no  better  opportunity 
to  obtain  the  proofs  than  any  one  else.  In 
re  Crooker  Co.  (Bef.,  Mass.),  27  Am.  B.  B 
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rupt's  former  attorney  should  not  ibfe  appointed,  especially  where  it  appears 
that  they  contintie  in  close  relations  to  each  other.*"  And  a  referee  is  justified 
in  disapproving  the  appointment  of  a  person  who  was  an  assignee  of  the  baiik- 
rupt:  under  a  commoil  law  assignment  ■  and  whose  account  as  assignee  is 
unsettled/^  and  he  is  likewise  justified  in  disapproving  the  appointment  of  a 
member  of  a  law  firm  which  acted  as  counsel  for  such  assignee.**  An 
appointment  of  a  trustee  by  the  creditors  should  not'  be  disapproved  by  the-, 
referee  solely  upon  the  ground  that  he  is  a  non-resideiit  of  the  county  in  which 
the  bankrupt's  estate  is  located,*^  or  because  he  had  an  office  with  an  attorney 
who  represented  certain  stockholders  of  the  bankrupt  who  claimed  to  be  cred- 
itors, but  whose  claims  were  to  be  contested  and  who  were  former  clients  of 
the  trustee.**  If  the  trustee  is  otherwise  competent  it  does  not  follow  that 
his  election  should  be  disapproved  by  the  referee  because  of  his  friendliness  to 
the  debtor.*^ 

(III)  Effect  of  disapproval. — A  referee  cannot  ignore  the  appointment  of  a 
trustee  by  creditors  and  proceed  summarily  to  appoint  without  holding  another 
election.  If  he  disapproves  of  the  appointment  it  is  his  duty  to  make  an  order 
in  writing  to  that, effect,  and  direct  that  another  meeting  be  held  to  fill  the 
vacancy.*^  A  referee  who  disapproves  of  the  creditors'  choice  of  trustee  may 
not  appoint  one  of  his  own  selection ;  but  he  must  call  another  meeting  of  the 
creditors.*''  A  trustee  elected  by  creditors  does  not  take  office  until  his  selection 
is  approved,  and  until  that  time  there  is  a  vacancy  which  may  only  be  filled  by 
the  creditors.*^  Whenever  a  referee  disapproves  of  a  choice  of  trustee  made  by 
creditors,  another  opportunity  must  be  permitted  them  to  make  a  selection  of 
one  who  is  free  from  any  "  entangling  alliances  "  fhat  might  interfere  with  the 
proper  discharge  of  the  duties  devolving  upon  him.*® 

(IV)  Review  of  approval.— Aji  order  of  a  referee  approving  the  creditors' 

40.  In  re  Wink   (D.  C,  Md.),  30  Am:  B.       B.  R.  669,  116  Fed.  547;  In  re  Mangan   (D 
R.  298,  206  Fed.  348,  C,  Pa.),  13  Am.  B.  R.  303,  133  FedT  1,000; 

The  uninfluenced  votes  of  creditors  in  favor  In  re  Hare  (D.  C,  N.  Y.),  9  Am.  B.  R.  520, 

of  one  for  trustee  who  had  formerly  heen  the  119  Fed.  246;   In  re  Van  De  Mark    (D.  c' 

attorney  for  the  bankrupt  are  not  a  nullity  N.  Y.),  23  Am.  B.  R.  760,  175  Fed.  287. 

so  that  the  opposing  candidate  for  trustee  Effect    of    disapproval. ^Where    a   referee 

must  be  declared  elected.     In  re  Machin   (D.  in  bankruptcy   disapproves   of   the   appoint- 

C,  Pa.),  11  Am.  B;TR..449,  128  Fed.  315.  -^  ment  as  trustee,  of  the  person  elected  by  the 

41.  In  re  Clay  (C.  C  A.,  Ist  Cir.),  27  Am.  creditors,  a,  vacancy- exists  which  calls  for  a 
B.  R.  715,  192  Fed.  830.  second  election,  and  an  immediate  appoint- 

42.  In   re   Clay    (C.   C.  A.,   1st  Cir.),   27  ment  of  another  person,  by  the  referee   can- 
Am.  B.  R.  .715,  192  Fed.  830.  not  be  made.    In  re  Marsolies  (DC    NY) 

43.  Matter   of   Jacobs  .and    Roth    (D.    C,  27  Am.  B.  R.  398,  191  Fed   369           ■     '     ■" 
Pa  ),  18  Am  B.  R.  728,  157  Fed.  988.  47.   In   re  Lewensohn    (D.   C     NY)     3 


45!  Matter  of' '; 
20  Am.  B.  R.  646 


Pa.)',  11  Am.  B.  R.  36,  125  Fed.  619.  lar   (D   c'    Pa')     8  Am    B    P    ftRO    i ir  wT 

45.  Matter  of  Turner  &  Co.    (Ref.  Mass.),       547.  ''  ^^  ®^^'  "^  ^^'^• 


o  Am.  JH.  ±t.  040.  48.  Matter  of  Clay    (CCA     1st  Cir  > 

The  true  rule  on  this  subject  is  well  illus-  27  Am.  B.  R.  715    192  Fed    83<>' 

trated  in  the  case  of  In  re  Eastlack   (D.  C.,  Vacancy   rrente,?'      ti.^   „«  -j.  "  i  j.i.      ,- 

N.  J.),  16  Am.  B.  R.  529,  537,  145  Fed.  68  approval  V   a    retoel   of   thJ^  fJn^  ^Z 

74,  in  which  there  is  a  review  of  the  authori-  seated  by%r:dit:r:'as  ?  ustt  Tto  vacate 

ties,  and  where  the  court  says:    "Harmony  the  election,  not  to  throw  out  the  votis  te 

of  action  between   an  honest  bankrupt   and  the  person  elected  but  disapproved      Matter 

an  honest  trustee  tends  to  promote  creditors'  of  \Vilson   (D.  C,  Mass.)    Tim   B   R   513 

interests,   and  there  is  no  law   against   the  49.  In  re  Van  be  Mark  (D   C  '  N-  Y)    li 

election  of  a  person  as  trustee  merely  because  Am    B    R    760    IT"?  w^^    oa^'-'j.-       >;',',■ 

lie  is  acceptable  to  the  bankrupt."  on  Bankruntrv  (fil^  „^  f "  ^^1',"*"^  Colher 

46.  In  re  Mackellar    (D.  C,  Pa.),  8  Am.  "^^'^rxxptcj  (6th  ed.),  p.  379. 
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appointment  of  a  trustee  is  subject  to  review  by  the  district  judge, ^^  but  a 
defeated  candidate  for  trustee  is  not  entitled  to  a  petition  for  review  because 
of  the  exclusion  of  certain  votes  by  the  referee,  the  only  persons  who  can 
appeal  by  petition  for  review  are  those  whose  votes  have  been  cast  out.^^ 

(2)  Undue  activity  on  the  paet  of  the  bankrupt. —  Undue  activity 
on  the  part  of  a  bankrupt  in  the  selection  of  a  trustee  has  always  been  dis- 
countenanced by  the  courts,  and  where  it  appears  the  appointment  of  the 
trustee  should  not,  as  a  rule,  be^  approved.^^  It  is. well  settled  by  all  the 
authorities  that  the  ^trustee  represents  the  creditors,  and  not  the  bankrupt, 
in  the  administration  of  the  estate ;  and  that  it  is  improper  that  the  bankrupt 
shall  actively  interfere  with  the  matter  of  his  selection  and  appointment ;  and 
that,  if  he  does  interfere  and  the  person  aided  by  him  is  appointed  by  votes 
procured  by  such  interference,  the  appointment  should  for  that  reason  be 


50.  See  Bankr.  Act,  §  38;  In  re  Hanson 
(D.  C,  Minn.),  Iff  Am.  B.  R.  235,  156  Fed. 
417. 

51.  It  was  so  held  on  a  petition  for  review 
taken  by  a  receiver  wlio  was  a  candidate  for 
trustee  and  was  defeated  by  the  exclusion  of 
votes  cast  for  him  by  a  commissioner  of  deeds 
acting  under  a  power  of  attorney  acknowl- 
edged before  himself.  The  commissioner  of 
deeds  himself  might  have  appealed  by  reason 
of  his  representation  of  creditors  who  were 
the  real  parties  in  interest.  Matter  of 
Grossman  (D.  C,  N.  Y.),  34  Am;  B.  R.  32, 
225    Fed.    1020. 

52.  "Interference  by  the  bankrupt,  the 
voting  of  claims  in  his  interest  or  at  his 
direction  has  always  been  discountenanced 
by  the  courts  and  held  to  invalidate  a  choice 
of  trustees  thus  secured."  In  re  MeGill  (C. 
C,  A.,  6th  Cir.),  5  Am.  B.  R.  K5,  161,  106 
Fed.  57,  citing  In  re  Wetmore,  Fed.  Cas.  No. 
17,466  and  In  re  Bliss,  Fed.  Cas.  No.  1,543, 
decided  under  the  act  of  1867.  Where  it 
appears  that  the  election  was  a  close  one, 
that  the  person  elected  received  the  votes  of 
bankrupt's  counsel,  brother:in-law  and  clerk, 
that,  upon  objections  of  the  bankrupt,  claims, 
which  would  have  made  such  selection  im- 
possible, were  thrown  out  and'  it  was  evi- 
dent that  the  person  selected  had  received 
advance  information  from  the  bankrupt  that 
the  petition  had  been  filed  and  who  were 
the  general  creditors,  and,  undoubtedly  upon 
the  suggestion  of  the  bankrupt  or  ^i«  attor- 
ney, had  immediately  become  a  candidate 
for  trustee  and  actively  engaged  in  sending 
out  letters  to  creditors  of  the  bankrupt, 
soliciting  their  claims,  hi-  election  will  be 
set  aside.  In  re  Ployd  (D.  C,  Pa.),  25  Am. 
B.  R.  194,  183  Fed.  791.  Bankrupt  had  an 
estate  of  only  $3,500,  to  be  divided,  after 
paying  expenses,  amongst  creditors  having 
claims  aggregating  $9,000,  over  $7,000  of 
which  were  claims  said  to  be  pwing  to  near 
relatives  of  the  bankrupt  or  members  of 
the  family.  One  of  the  bankrupt's  attor- 
neys presented  the  claims  of  and  had  powers 
of  attorney  from  about  80  per  cent,  of  these 
claimants  at  the  first  meeting  of  creditors, 


thus  controlling  the  appointment  of  the  trus- 
tee and  he  insisted,  over  the  objection  of  the 
other  creditors  upon  the  selection  of  an  attor- 
ney as  trustee,  who  had  an  ofiice  in  the 
building  occupied  by  bankrupt's  attorneys. 
It  was  held  that  the  referee  was  justified  in 
disapproving  as  contrary  to  public  policy,  a 
selection  which  would  allow,  the  bankrupt  and 
his.  relatives  to  administer  the  estate.  In  re 
Sitting  (D.  C,  N.  Y.),  25  Am.  B.  R.  682,  182 
Fed.  917. 

Canvassing  of  creditors  to  secure  votes. —  , 
The  trustee  appointed  by  the  referee,  after 
his  election  by  a  majority  of  creditors,  both 
in  number  ajid  amount,  had  ofitces  in  the 
same  suite  as  bankrupt's  attorney  and  the 
evidence  showed  that  he  had  prior  to  the  fil- 
ing of  the  schedules,  solicited  votes 
on  claims,  a  number  of  claims  having 
been  sworn  to  before  him  as  a  notary. 
It  was  held,  that  while  the  practice  of  solicit- 
ing votes  was  to  be  condemned  as  it  did  not 
appear  that  the  selection  of  the  trustee  was 
in  the  interest  of  the  bankrupt,  in  order  to 
control  the  administration  of  the  estate  for 
her  benefit  without  regard  for  the  interests 
of  creditors,  the  appointment  should  be  con- 
firmjed.  Matter  of  F'isher  (D.  C,  Pa.),  26 
Am.  B.  R.  793,  193  Fed.  104.  The  votes  of 
creditors  for  trustees  cast  upon  proxies 
solicited  by  the  bankrupt  are  properly  re- 
jected. In  re  Machin  &  Brown  (D.  C,  Pa.), 
11  Am.  B.  R.  449,  128  Fed.  315.  Where  it 
appears  that  the  election  of  a  trustee  by  a 
large  majority  of  all  the  creditors  is  ac- 
complished by  the  vote  of  an  attorney  in  fact 
holding  proxies  obtained  from  creditors,  act- 
ing in  combination  with  the  bankrupt,  his 
election  should  be  disapproved  by  the  referee. 
In  re  Henschel  (Ref.,  N.  Y.),  6  Am.  B.  R. 
25.  Where  the  creditors,  all  of  whom  had 
proved  their  claims  and  were  unpreferred, 
had  received  100  per  cent.,  the  fact  that  some 
of  them  voted  for  a  new  trustee  at  the  bank- 
rupt's solicitation  is  not  suificient  to  disturb 
the  appointment,  the  court  being  satisfied 
that  the  person  selected  will  make  a  suitable 
trustee  and  that  the  bankrupt's  solicitation 
for  votes  was  not  by  way  of  improper  in- 
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disapproved.^*  However  high  the  character  of  a.  proposed  trustee  may  be, 
the  active  interference  of  the  bankrupt  in  his  favor  will  render  him  ineligible 
for  appointment,  and  such  appointment  will  for  that  reason  be  disapproved.®* 
This  does  not  prevent  the  appointment  of  a  person  who  is  acceptable  to  the 
bankrupt.  It  is  the  activity  of  the  bankrupt  in  bringing  about  the  selection 
that  is  prohibited.®*  The  creditors  of  a  bankrupt  corporation  should  be  per- 
mitted to  vote  for  a  trustee  without  interference  from  its  officers.®^ 

f.  Appointment  to  fill  vacancies, —  (1)  Iisr  geneeal. —  Here  again  the  policy 
of  the  law  is  different  from  its  predecessor.  Immediately  a  vacancy  occurs 
either,  (.1)  in  the  office  of  trustee,  or  (2)  after  an  estate  has  been  reopened, 
or  (3)  a  composition  has  been  set  aside,  or  (4)  a  discharge  has  been  revoked, 
or  (5)  "if  there  is  a  vacancy  in  the  office  of  trustee,"  the  creditors  must  be 
summoned  in  the  usual  way;  and  they  appoint  the  trustee.®''      The  value  of 


ducement.  Jn  re  Morton  (D.  C,  Mass.),  9 
Am.  B.  R.  608,  118  Fed.  908.  The  election  of 
an  apparently  competent  and  indifferent 
person  approved  by  the  referee,  sustained, 
against  an  objection  that  the  election  was 
the  result  of  a  conspiracy  between  the  attor- 
ney for  a  majority  of  the  creditors  and  an 
oflScer  -  of  the  bankrupt.  In  re  Ketterer 
Manf'g  Oo.  (D.  C,  Pa.),  19  Am.  B.  E.  225, 
155  Fed.  987. 

Furnishing  list.'  of  creditors  before  filing 
schedules. — Where,  upon  the  review  of  an 
order  appointing  a  trustee  whose  election 
was  alleged  to  have  been  procured  by  his 
action  in  securing  the  proofs  and  votes  of 
certain  creditors  by  means  •  of  a  list  of 
creditors  which  he  solicited  from'  the 
bankrupt  before  the  filing  of  the  schedules, 
it  is  found  as  a  fact  that,  acting  entirely  in 
behalf  of  creditors,  he  requested  the  list  of 
creditors  without  the  solicitation  of  the 
bankrupt  or  for  its  benefit,  and  that  his  ac- 
tion and  that  of  others  in  procuring  claims 
and. voting  the  same  was  justifiable,  the  or- 
der of  appointment  as  trustee  will  not  be 
disturbed.  Matter  of  James  H.  Turner  &  Co. 
(Ref.,  Mass.),  20  Am.  B.  R.  646,  dist'g  In 
re  Lloyd,  17  Am.  B.  R.  96,  148  Fefl.  92,  which 
held  that  no  attorney  should  be  permitted  to 
vote  any  claim  on  the  choice  of  trustee,  that 
has  come  to  him  through  the  instrumentality 
of  the  bankriipt,  in  furnishing  him  with  a 
list  of  the  creditors  before  the  schedules  are 
filed,  but  the  attorney  is  not  disqualified 
from  voting  upon  the  claims  of  other 
creditors  who  employed  him  in  the  regular 
way  and  had  no  concern  with  the  bankrupt 
in  the  matter. 

53.  In  re  MoGill  (0.  C.  A.,  6th  Cir.),  5 
Am.  B.  E.  155,  106  Fed.  57;  In  re  Hanson 
(D.  C,  Minn.),  19  Am.  B.  E.  235,  156  Fed. 
417;  In  re  Ployd  (D.  C,  Pa.),  25  Am.  B.  R. 
194,  183  Fed.  791.  The  election  of  a  trustee, 
obtained  through  the  active  eiTorts  of  the 
bankrupt,  should  be  disapproved.'  Matter  of 
Eothleder  (D.  C,  N.  Y.),  37  Am.  B.  R.  116, 
232  Fed.  398. 

"All  the  creditors  of  a  bankrupt  estate 
have  the  right  to  be  fairly  cared  for  in 
the   administration   of   the   estate.     All   the 


creditors  have  the  right  to  a  fair  and  an  im- 
partial trustee,  one  not  under  the  influence 
of  the  bankrupt  or  of  his  attorney  to  any 
substantial  degree,  especially  where  there  -are 
or  may  be  conflicting  interests,  questions  as 
to  claims  and  the  conduct  of  the  bankrupt 
prior  to  and  after  bankruptcy."  In  re  Sitting 
(D.  C,  N".  Y.),  25  Am.  B.  R.  682,  182  Fed. 
917.  The  beneficiaries  are  not  the  bankrupt, 
but  the  creditors.  For  that  reason  the  law 
gives  to  them  alone  the  choice  of  trustee ;  the 
bankrupt  has  no  part  in  it  because  presum- 
ably he  has  no  interest  in  it.  In  re  Lewen- 
sohn  (D.  C,  N.  Y.),  3  Am.  B.  E.  299,  98 
Fed.  576.  The  trustee  should  not  be  nomi- 
nated in  fact  by  the  bankrupt  or  his  attor- 
ney, because  he  must  be  free  from  all  en- 
tangling alliances  or  associations  that  might 
in  any  way  control  his  independence  and 
responsibilities.  In  re  Rekersdres  (D.  C., 
N.  Y.),  5  Am.  B.  E.  811,  108  Fed.  206. 

54.  In  re  Hanson   (D.  C,  Minn.),  19  Am. 

B.  R.  235,  156  Fed.  417;  In  re  Kreuger   (D. 

C,  Ky.),  27  Am.  B.  R.  440,  96  Fed.  706. 
Interest  of  bankrupt  or  others  in  his  behalf. 

—  Neither  the  bankrupt  himself,  nor  his  at- 
torney, nor  any  assignee,  nor  his  attor- 
ney can  be  permitted  to  control  the  selec- 
tion of  a  trustee.  If  creditors  knowingly 
join  with  such  parties  in  an  effort  to  elect  a 
trustee,  the  remedy  is  to  reject  their  selec- 
tion and  permit  the  creditors  who  are  not 
ia  the  combination  to  make  the  selection. 
Matter  of  Stowe  (D.  C,  Cal.),  38  Am.  B.  E. 
76. 

55.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.  R.  529,  145  Fed.  68;  In  re  Ployd  (D.  C, 
Pa.),  25  Am.  B.  R.  194,  183  Fed.  791; 
In  re  Walker  &  Co.  (D.  C,  Ala.),  29  Am. 
B.  E.  499,  204  Fed.  132. 

56.  In  re  Day  &  Co.  (D.  C.,  N.  Y.),  23 
Am.  B.  R.  56,  174  Fed.  164,  holding  that, 
where  the  election  of  a  trustee  for  a  bank- 
rupt corporation  has  been  caused  by  the  in- 
terference of  its  officers,  an  order  will  be  en- 
tered declaring  that  there  -j/as  a  failure  to 
elect  a  trustee,  and  ordering  a  new  elec- 
tion. 

57.  See  General  Order  XXV,  and  compare 
In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am.  B.  R. 
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the  words  just  quoted,  unless  they  refer  to  a  case  where  at  the  first  meeting 
no  trustee  was  appointed,"*  does  not  seem  clear.  The  purport  of  the-  clauses 
on  vacancies  is,  however,  beyond  the  domain  of  discussion.  All  vacancies 
must  be  filled  as  if  at  a  first  meeting.  It  is  thought,  however,  that,  when  a 
trustee  duly  appointed  fails  to  qualify  or  dies  before  he  can  do  so,  on  motion 
or  consent  of  all  the  creditors  who  voted  at  the  meeting  when  he  was  chosen, 
they  may  appoint  a  substitute  trustee,  without  calling  another  meeting  for 
that  purpose.®*  If  a  trustee  embezzles  the  funds  of  the  estate  and 'absconds, 
his  action  amounts  to  an  abandonment  of  his  ofiice  and  a  new  trustee  may  be 
appointed  without  proceedings  for  removal  or  notice  to  the  absconding  trustee.^ 

(2)  After  an  estate  has  been  reopened. —  Where  an  estate  is  reopened 
the  office  of  trustee  is  vacant  and  the  court  may  appoint  where  the  creditors 
have  failed  to  do  so;®^  but  the  appointment  of  a  trustee  being  vested  in  the 
court  upon  certain  conditions,  a  failure  to  comply  with  such  conditions  does 
not  deprive  the  court  of  its  jurisdiction,  and  the  validity  of  the  appointment 
of  a  trustee  after  an  estate  is  reopened  cannot  be  attacked  in  a  collateral 
action.^  The  continuance  of  the  former  trustee  in  office  pending  the  appoint- 
ment of  a  new  trustee  by  the  creditors,  is  an  inequality,  but  does  not  necessarily 
affect  his  official  acts.®* 

g.  Number  of  trustees. —  Under  the  former  law,  the  creditors  chose  "  one  or 
more  assignees."  ^  Now,  there  can  be  but  one  or  three  trustees.  Votes  for 
two  trustees  should,  therefore,  be  refused,^^  It  seems  also  that  where  one  of 
three  trustees  dies,  a  meeting  should  be  called  to  fill  the  vacancy.*®  At  such 
a  meeting  the  creditors  may  of  course  vote  to  continue  the  survivor  alone,  or 
elect  him  as  a  single  trustee. 

h.  When  no  trustee. —  By  General  Order  XV,  in  no-asset  cases,  provided 
there  are  no  appearances  by  or  for  creditors,  the  judge  or  referee  may  "  direct 
that  no  trustee  be  appointed."  This  practice  is  new;  it  is  a  boon  to  bank- 
rupts and  referees.  Its  validity  may,  however,  be  doubted.*^  If  the  creditors 
do  not  appoint,  "  the  court  Shall  do  so."  If  there  is  no  trustee,  the  difficulty 
of  setting  off  exempt  property  is  apparent.®*  Efforts  have  been  made  to  over- 
come this  difficulty  by  local  rules,®'  but  their  validity  is  also  doubtful.  If  no 
trustee  is  appointed  at  such  a  first  meeting  a  trustee  may  still  be  appointed 

299,  98  Fed.  576;  In  re  Hare  (D.  C.,  N.  Y.),  62.  Fowler  v.  Jenks  (Sup.  Ct.,  Minn.),  11 

9  Am.  B.  R.  520,  119  Fed.  246.  Am.  B.  E.  255,  90  Minn.  74,  citinpr  Harvey  v. 

Election  to  fill  vacancy  caused  by  removal.  Tyler,  2  Wall.  (U.  S.)  238,  17  L.  Ed.  871,  and 

—  Where  a  trustee  in  bankruptcy  has  been  Lamprey  v.  Nudd,  29  N.  H.  299. 

removed  because  of  his  employment  of  the  G3.  Matter  of   Boehester   Sanitarium   and 

attorney  for   an  assignee  for  the  benefit   of  Baths  Co.    (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R. 

creditors,  by  which  attorney  he  had  been  em-  355,  222  Fed.  22. 

ployed,  such  attorney  should  not  be  allowed  64.  Act  of  1867,  §  13,  E.  S.,  §  5034. 

to   control   the   electi(in   of    a   new   trustee.  65.    See  In  re  Fisher  (D.  CUT.  J.),  14  Am. 

Matter  of  Forestier    (D.  C,  Cal.),  35  Am.  B.  R.  366,  135  Fed.  223. 

B.  R.  51,  222  Fed    537  66.   See  last   paragraph.     Compare  In   re 

58.  See  General  Order  XV.  Scheiffer,  Fed.  Cas.  12,445. 

59.  In  re  Wright  (Ref.,  N.  Y.),  2  Am.  B.  67.  Thus,  see,  under  the  former  law.  In  re 
E.  497.  Cogswell,  Fed.  Cas.  2,959 ;  In  re  Graves,  Fed. 

60.  Schofleld  v.  United  States  ex  rel.  Bond  Cas.  5,709. 

(C.  C.  A.,  6th  Cir.),  23  Am.  B.  E.  259,  174  68.    This    must   l)e    done    by    a    trustee. 

Fed.  1.  Bankr.   Act,    §   47-a(ll).     Exempt   property 

61.  In  re  Newton   (C.  C.  A.,  8th  Cir.),  6  does  not  pass  directly  to  the  claimant.     See 
Am.  B.  R.  52,  46  C.  C.  A.  399,  107  Fed.  429 ;  under  §  6. 

Matter  of  Rochester  Sanitarium  and   Baths  69.    Thus  see  rule  in  jurisdiction  of  Referee 

Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R.  355,  222  Hotchkiss  (Erie  Co.,  N.  Y.),  1  N.  B.  N.  115. 
Fed.  22,  quoting  the  language  of  the  text. 
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later,  "if  the  court  shall  deem  it  desirable."''^'*  :  la  eases  coyered  by  this 
general  order,  further  meetings  may  by  order  be  dispensed  with.  Form 
No.  27  should  be  used,  with  such  additioiis'^^  as  to  the  setting,  apart  of  exemp- 
tions as  the  court  feels  it- has  power  to  grant,  .,    ! 

i.  Notification,  bond,  qualification,  etc. —  The  referee  must  immediately 
notify  the  trustee  of  his  appointment.''^  Form  No.  24  indicates  the  method. 
The  notice  is,  however,  often  given  orally,  and  should  be,  if  the  trustee-elect  is 
present  at  the  meeting.  The  trustee  should  notify  the  referee  of  his  acceptance 
or  declination. "  He  rarely  does.  The  presentation  of  the  bond,  or  a  failure 
to  present  within  the  required  time  is  thought  sufScient.  The  requirements  as 
to  trustee's  bonds^*  and  duties''*  are  discussed  elsewhere. 

III.  REMOVAL  OF  TRUSTEES.ts 
a."  For  cause. —  The  creditors  have,  however,  no  control  over  the  removal 
of  trustees,  other  than  to  initiate  proceedings  to  that  end.  'The  former  law''* 
gave  them  such  control  "with  consent  of  the  court."  Now  the  court  is  given 
sole  power  to  remove,^^  but  this  must  be  done  by  the  judge,  not  the  referee.''^ 
The  district  rules  which  confer  on  the  referees  jurisdiction  toperfonn  all  the 
functions  of  the  judge  usually  except  such  powers  as  liave,  been  withdrawn 
from  them  by  the  General  Orders.  Numerous  cases  on  the  removal  of  trus- 
tees under  the  former  law  will  be  found  in  point!,''®  The  practice  on  removals 
is  suggested  by  Forms  Nps.,  52,  .53,  54,  and  55.*"  Eemoval  is  a  matter  of 
discretipn^^  and  is,  therefore,  not  reviewable  ;*^  but,  beiiig  a  judicial  discretion, 
should  be  exercised  only  when  there  is- sufficient  cause.®*  Where  a  trustee, 
by  concealment  or  false  representation,  induces  creditors  to  agree  to  a  com- 
position contrary  to  their  interests,  he  should  be  removed.**     It  "is  not  necessary 

70.  dark  v.  Pidoock    (C.  C.  A.,  Sd  Cir.),  11,409;  In  re  Perry,  Fed.  Gas.  10,998;  In  re 

12  Am.   B.   R.   309,    129   Fed.   745.     In  this  Grant,' Fed.  Cas.  5,692. 

case   a  trustee  was  appoihted  more  than   a  80.  A   petition   seeking  the   removal  of   a 

year  after  the  creditors'  meeting.  trustee  in  bankruptcy  ana  also  the  revocation 

'    71.  See   '  also     "  Supplementary     Forms,"  of    certain    orders    allowing    applications    to 

post;    Hagar    and    Alexander's,  Bankruptcy  sell    or   redeem    securities   belonging   to   the 

Forms    ( 2d  Ed. ) .  bankrupt's  customers  which  had  been  pledged 

72.  General  Order  XVI.  by  the   bankrupt,    a   stockbroker,    examined 

73.  See  under  §  50  of  this  work.  and  held,  insufficient,  the  manner  and  extent 

74.  See  Bankr.  Act,  §  47.    See  also  Am.  B.  of  the  petitioner's  damage  not  being  set  forth 
E.  Dig.  §  325.  and  it  appearing  that  the  petitioners  delayed 

75.  See  also  Am.  B.  R.  Dig.  §  323.  unreasonably  in  making  the  application.    In 

76.  Act  of  1867,  §  18,  R.  S.,  §  5039.  re  Carothers  &  Co.   (D.  C,  Pa,),  27  Am.  B. 

77.  Bankr.  Act,  §  2   (17).  R.  6Q3,   192  Fed.  691. 

78.  General  Order  XIII.  81.  In  re  Day  &  Co.    (C.  C.  A.,  2d  dr.), 
Approval  of  judge. — ^An  order  of  a  referee      24  Am.  B.  R.  252,  178  Fed.  545,  affg.  23  Am. 

in  bankruptcy  removing  a  trustee,  which  has  B.  R.  56,  174  Fed.  164. 

not   been   affirmed   by   a   judge   who    under  82.  In   re  Dew«y,   fed.   Cas.   3849;    In  re 

General  Order  No.  13,  has  sole  power  of  re-  Adler,  Fed.  Cas.  82. 

moval,  is  void,  and  another  provision  of  the  83.  In  re  Mallory,  Fed.  Cas.  8,990.  See 
order  appointing  a  new  trustee,  and  a  sub-  also  Am.  B.  E.  Dig.  §  323. 
sequent  order  directing  the  old  trustee  to  Cause  for  removal.— A  trustee  in  bank- 
turn  over  assets  must  also  fall  as  having  ruptcy  who  is  employed  in  the  office  of  the 
^o  legal  foundation.  Matter  of  Bterree  &  attorney  for  an  assignee  for  the  beneiit  of 
Wolf  (D.  C,  Pa.),  34  Am.  B.  R.  549,  185  creditors,  which  attorney  is  also  acting  for 
Fed.  224.  him,  should  be  removed  upon  the  ground  that 

79.  In   re   Sacchi,   43    How.    Pr.    (N.   Y.)  the  interests  of  the  trustee  and  the  assignee 
250;    In    re   Mallory,    Fed.   Cas.    8,990;    Ex  may   conflict.     Matter   of   Forestier    (D    C 
parte  Perkins,  Fed.  Cas.  10,982;  In  re  Blod-  Cal.),  35  Am.  B.  R.  51,  222  S'ed.  537. 

gett.  Fed.  Cas.  1,552;  In  re  Price,  Fed.  Cas.  84.  In  re  Wrisley  (C.  C.  A.,  7th  Cir)     13 

Am.  B.  R.  193,  133  Fed.  388. 
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to  justify  a  trustee's  removal  that  he  be  guilty  of  personal  dishonesty;  he 
may  have  so  conducted  the  business  or  affairs  of  the  estate  as  to  have  lost  the 
confidence  of  the  creditors  and  thus  prevented  their  co-operation  with  him, 
in  which  case  it  will  be  for  the  benefit  of  the  estate  that  he  be  removed.*® 
The  fact  that  a  trustee  has  changed  his  legal  residence  to  another  district  is 
not  ground  for  his  removal,  where  the  change  neither  makes  it  impossible  for 
him  to  perform  his  duties  as  trustee,  nor  difficult  fop  the  creditors  to  locate 
and  conamunicate  with  him.*^ 

b.  By  resigpiation. —  The  statute  does  not,  as  did  its  predecessor,^  provide 
for  such  a  contingency.  A  trustee  can  unquestionably  resigUj  but,  it  is 
thought,  his  resignation  is  still  ineffectual,  save  "with  the  consent  of  the 
judge  *'  or  referee.^ 

85.  BiuUman  v.  Tobin  (C  C.  A.,  8th  Cir. ),  of    the    creditors    is    indispensable    to    the 

38  Am.  B.  K.  504,  holding  that  where  a  trns-  efficient  admiiiistration  of  the  trust, 

tee  has   not   only   failed   to   carry   out   the  8G.  In  re  Seider    (D.  C,  N.  Y.),  20  Am. 

wishes    of    the    creditors   by   whom    he   was  B.  E.  708,  163  Fed.  139. 

chosen,  but  has  placed  himself  in  direct  an-  87.  Act  of  1867,  §  18,  R.  S.,  §  5038. 

tagonism  to  them  without  being  able  to  as-  88.  But  see  Hull  v.  Burr   (Fla.  Sup.  Ct.), 

sign  any  good  reason  for  so  doing,  he  should  28  Am.  B.  R.  837,  64  Fla.  83,  59  So.  787. 
be  removed,  especially  where  the  co-operation 
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I.  QUALIFICATIONS  OF  TRUSTEES.' 

§  45,  Qualifications  of  Trustees. —  a  Trustees  may  be  (1)  indi- 
viduals who  are  respectively  competent  to  perform  the  duties  of  that 
office,  and  reside  or  have  an  office  in  the  judicial  district  within  which 
they  are  appointed,  or  (2)  corporations  authorized  by  their  charters 
or  by  law  to  act  in  such  capacity  and  having  an  office  in  the  judicial 
district  within  which  they  are  appointed. 


Analogous  provisions:     In  XJ.  S.:     Act  of  1867,  §  18,  R.  S.,  §  5035. 

In  Eng.:    Act  of  1883,  §  21(1)    (2). 
Cross-iefeiences:    To  the  law:     Appointment  and  removal  of  trustee,  |  44. 

Bonds  of  trustees,  §  50. 

First  meeting  of  creditors,  how  conducted,  §  55. 

Voters  at  meetings  of  creditors,  §  56. 


SYNOPSIS  OF  SECTION. 


I.  Qualifications  of  Trustees,  712 

a.  In  general,  712. 

b.  Statutory  qualifications,  712. 

c.  Disqualifi,cations,  713. 


I.  QUALIFICATIONS  OF  TRUSTEES.i 

a.  In  general. —  The  only  statutory  disqualification  under  the  former  law 
seems  to  have  been  that  the  proposed  trustee  had  received  a  preference.  At 
the  same  time,  the  action  of  the  creditors  being  subject  to  the  approval  of  the 
judge,  many  disqualifications  were  in  effect  recognized  by  the  courts.  Since 
only  those  qualified  may  be  appointed,  votes  should  not  be  received  for  any 
nominees  not  clearly  within  the  terms  of  this  section.  When  the  objection 
is  that  the  proposed  trustee  is  not  competent^  to  perform  the  duties  of  the 
office,  however,  votes  should  be  received,  and,  if  they  result  in  his  appointment, 
his  ability  to  perform  such  duties  should  be  investigated  before  he  is  allowed 
to  qualify. 

b.  Statutory  qualifications;  corporations  as  trustees. —  Trustees  may  be  either 
individuals  or  corporations.     In  either  case,  they  must  have  offices  within  the 

1.  See  also  Am'.  B.  R.  Dig.  §  320.  2.  Compare,  under  former  law,  §  18,  R.  S., 

S  5035. 
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judicial  district.  Under  the  former  law,  it  was  held  that  they  must  reside 
in  such  district.'  It  is  evident  that  actual  presence  is  intended  bj  the  phrase 
"reside  or  have  an  office,"  rather  than  a  legal  or  voting  residence.  The 
having  of  a  fixed  place  of  abode  would  seem  to  be  what  is  intended  by  the 
statute.*  This  restriction  seems  to  make  it  necessary  to  appoint  a  different 
trustee  in  an  ancillary  proceeding  in  another  district."  If  a  corporation  is 
chosen,  only  those  authorized  by  charter  or  by  law  "to  act  in  such  capacity" 
can  be  appointed  trustee.  This  manifestly  applies  to  trust  companies  and 
other  corporations  which  are  permitted  by  law  to  do  a  trustee  business.  If  a 
trust  company  is  named  as  trustee,  it  should  appear  that  the  company  has 
no  connection  or  relationship  with  the  bankrupt  which  would  make  the  position 
of  any  particular  advantage  to  the  company.®  An  alien  may  be  chosen  as  a 
trustee  if  he  resides  or  has  an  office  in  the  district.'^ 

c.  Disqualifications. —  So  long  as  General  Order  XIII  continues  in  force,* 
certain  disqualifications,  based  on  precedent  and  common  sense,  rather  than 
the  statute,  will  also  be  recognized  by  the  courts.  Thus,  under  the  present 
law,  it  is  thought,  one  who  is  palpably  the  bankrupt's  choice  will  be  held 
disqualified,  or,  more  correctly,  his  appointment  will  not  be  approved;' 
although  there  is  no  statute  against  the  election  of  a  trustee  merely  because 
he  is  acceptable  to  the  bankrupt.^**  Mere  hostile  animus  against  the  bankrupt 
does  not  positively  disqualify  the  trustee,^^  but  he  should  be  a  person  free  from 
prejudices  and  entirely  disinterested.-'^     The  fact  that  a  trustee  has  business 


3.  In  re  Havens,  Fed.  Cas.  6,231;  In  re 
Loder,  Fed.  Cas.  8,459. 

4.  Residence  or  ofSce  in  judicial  district. — 
In  the  case  of  In  re  Seider  (D.  C,  N.  Y.), 
20  Am.  B.  R.  708,  163  Fed.  139,  Judge  Chat- 
field  said:  "A  person  might  be  domiciled 
or  reside  a  greater  portion  of  the  year,  and 
perhaps  pay  taxes  in  the  county '  of  Kings 
and  in  the  eastern  district  of  New  York, 
and  vote  at  a  legal  residence  in  another  por- 
tion of  the  State,  or  even  in  a  different 
State  altogether.  So  with  reference  to  the 
question  of  an  office.  A  lawyer  might  have 
an  office  at  hia  home  in  Brooklyn,  and  an 
office  in  one  of  the  down  town  buildings  in 
the  Borough  of  Manhattan,  and  a  third  office 
in  Jersey  City,  in  the  State  of  New  Jersey, 
and  any  one  of  the  three  might  be  sufficient 
to  meet  the  requirements  of  §  45." 

It  seems  that  a  person  having  a  place  of 
business  within  the  judicial  district  may 
be  appointed  a  trustee  although  he  resides 
without  such  district.  In  re  Loder,  Fed. 
Cas.  8,450. 

5.  Compare  In  re  Boston  H.  &  E.  R.  R.  Co., 
Fed.  Cas.  1,678. 

6.  A  trust  company  named  as  trustee  in 
many  deeds  of  trust  securing  obligations 
owing  to  the  bankrupt,  and  having  as  a 
director  the  principal  counsel  of  the  bank- 
rupt, should  not  be  appointed  trustee  of  the 
bankrupt  as  its  interests  might  conflict  with 
those  of  the  other  creditors.  Wilson  v.  Con- 
tinental Building  &  Loan  Association  (C.  C. 
A.,  9th  Cir.),  37  Am.  B.  R.  444,  232  Fed.  824. 

7.  In  re  Coe  (D.  C,  N.  Y.),  18  Am.  B.  R. 


715,  154  Fed.  162,  holding  that  the  term 
"individuals,"  is  very  Jbroad  and  includes 
aliens  as  well  as  corporations. 

8.  See  p.  704,  amte. 

9.  See  p.  707,  ante ;  Falter  v.  Reinhard  ( D. 
C,  Ohio),  4  Am.  B.  R.  782,  104  Fed.  292; 
In  re  Rekersdres  (D.  C,  N.  Y.),  5  Am.  B.  E. 
811,  108  Fpd.  206.  On  review  in  C.  C.  A., 
In  re  McGill  (C.  C.  A.,  6th  Cir.) ,  5  Am.  B.  R. 
155,  106  Fed.  57. 

The  active  interference  of  th,e  bankrupt  in 
favor  of  the  appointment  of  a  trustee  will 
render  such  trustee  ineligible  to  appointment. 
In  re  Hanson  (D.  C.,  Minn.),  19  Am.  B.  R. 
235,  156  Fed.  717. 

10.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.  R.  529,  145  Fed.  68,  approving  an  elec- 
tion where  it  appeared  that  the  name  of 
the  trustee  was  suggested  to  one  of  the 
creditors  by  the  bankrupt's  attorney,  and 
such  creditor  sent  letters  to  all  the  other 
creditors  recommending  the  election  of  the 
person  so   suggested. 

Office  with  bankrupt's  attorney. — The  fact 
that  a,  party  occupies  the  same  suite  of 
offices  as  the  attorney  for  a  bankrupt,  does 
not  disqualify  him  from  acting  as  trustee 
in  the  bankruptcy  proceedings.  Matter  of 
Fisher  (D.  C,  Pa.),  26  Am.  B.  R.  793,  193 
Fed.  104. 

11.  In  re' Lewensohn  (D.  C,  N.  Y.),  3 
Am.  B.  R.  299,  98  Fed.  576;  In  re  Mangan 
(D.  C,  Pa.),  13  Am.  B.  R.  '303,  133  Fed. 
1000. 

12.  Matter  of  Ballentine  (D.  C,  N.  Y.),  37 
Am.  B.  R.  Ill,  232  Fed.  271. 
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relations  with  the  referee  is  not  sufficient -to  disqualify  him.^^  The  fact  that 
a  person  appointed  trustee  was  formerly  a  receiver  of  the  bankrupt  estate, 
designated  by  the  court,  is  evidence  of  his  fitness  and  competency,"  and  it 
has  also  been  held  that  ihe  fact  that  the  trustee  advised  an  assignment  for  the 
benefit  of  creditors,  constituting  the  act  of  bankruptcy  complained  of,  and  was 
himself  the  assignee,  does  not  disqualify  him  from  acting  as  trustee.^  A 
stockholder  or  officer  of  a  corporation  is  not  ipso  facto  incompetent  to  act  as 
trustee  of-  the  bankrupt  corporation,^®  and  the  fact  that  the  proposed  trustee 
iis  a  stockholder  in  a  corporation  appearing  as  a  creditor  is  not  a  disqualifica- 
tion," but  a  stockholder  who  had  been  intimately:  associated  as  legal  adviser 
with  those  formerly  in  control  will  be  deemed  disqualified  and  his  appointment 
should  bfe  set  aside.^*  A  bankrupt  who  has  not  been  discharged  is  not  a  proper 
person  to  q.et  as  trustee  to  another  bankrupt.^®  The  former  attornfey  for  the 
bankrupt,  whose  relations,  business  and  social,  remain  close,  should  not  be 
appointed.^"  Under  the  former  law,  that  the  assignee-elect  was  the- bankrupt's 
choice  warranted  a  refusal  to  confirm  ;^''-  so  also  where  the  candidate  ma;de  it 
a  regular  business  to  solicit  creditors'  votes,^^  or  was  a  near  relative,^  or  a 
bookkeeper  of  one  of;  the  bankrupts,^  or  had  a  direct  adverse  interest  to  the 
creditors,^^  or  where  the  choice  was  secured  by  an  agreement  to  pay  certain 
voting  creditors  in  full.  But,  it  seems,  a  general  creditor  was  eligible,^®  and 
that  the  bankrupt's  attorney  was  not  positively  disqualified,  if  he  at  once 
severed  his  relations  as  sueh.^^ 


13.  In  re  Brown,  2  N:  B.  590. 

14.  In  re  Huddleston  (D.  C,  Ga.),  21  Am. 
B.  E.  669,  167  Fed.  428.  See  alao  In  re 
Crooker  Co.   (Ref.,  Mass.),  27  Am.  B.  R.  241. 

15.  In  re  Blue  Ridge  Packing  Co.  (D.  C., 
Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

IG.  Matter  of  Merritt  Construction  Co. 
(C.  Cr  A.,  2d  Cir.),  33  Am.  B.  R.  616,  219 
Fed.  555. 

17.  In  re  Lazoris  (D.  C,  Wis.),  10  Am. 
B.  R.  31,  120  Fed.  716. 

18.  In  re  Gordon,  etc.,  Co.  (D.  C,  Pa.), 
12  Am:  B.  R.  94,  129  Fed.  622. 

19.  In  re  Smith  (Ref.,  N".  Y.),  1  Am.  B. 
R.  37. 

20.  In  re  Wink  (D.  C,  Md.),  30  Am.  B. 
E.  298,  206  Fed.  348. 

21.  In  re  Bliss,  Fed,  Cas.  1,543 ;  In  re  Wet- 
more,  Fed.  Gas.  17,466. 


22.  In  re  Doe,  Fed.  Cas.  3,'957;  In  re 
Smith,  Fed.  Cas.  12,971;  Jn  re  Haas,  Fed. 
Cas.-  5,884. 

23.  In  re  Bogart,  Fed.  Cas.  1,600;  In  re 
Zinn,  Fed.  Cas.  18,216. 

24.  In  re  Powell,  Fted.  Cas.  11,354. 

25.  In  re  Clairmont,  Fed.  Cas.  2,781. 

26.  Id.    • 

.  27.  In  re  Barrett,  Fed.  Cas.  1,043;  In  re 
Lawson,  Fed.  Cas.  8,150 ;  In  re  Clairmant, 
Fed.  Cas.  2,781.  See  also  cases  cited  In  re 
Rung  (Ref.,  N.  Y.),  2  Am.  B.  R.  620.  The 
uninfluenced  votes  of  creditors  in  favor  of 
one  for  trustee  who  had  formerly  been  the 
attorney  for  the  bankrupt  are  not  a  nullity 
so  that  the  opposing  candidate  for  trustee 
must  be  declared  elected.  In  re  Machin  (D. 
C,  Pa.),  11  Am.  B.  R.  449,  128  Fed.  315. 


SECTION   FORTY-SIX. 


DEATH  OR  REMOVAL  OF  TRUSTEES. 

§  46.  Death  or  Removal  of  Trustees.—  a  The  death  or  removal  of  a 
trustee  shall  not  abate  any  suit  or  proceeding  which  he  is  prosecuting 
or  defending  at  the  time  of  his  death  or  removal,  hut  the  same  may 
be"  proceeded  with  or  defended  by  his  joint  trustee  or  successor  in 
the  same  manner  as  though  the  isame  had  been  commenced  or  was 
being  defended  by  such  joint  trustee  alone  or  by  such  successor. 


Analogous  provisions:    In  U.  S.:     Act  of  1867,  §§  13,  14,  16,  18,  R.  S.,  §§  5036,  5039,  5042, 

5048. 
Cross-references:     To  the  law:      Death  or  insanity  of  bankrupt  not  to  abate  pro^eediiigs, 
§  8. 
Jurisdiction  of  bankruptcy  courts  as  to  suits  or  proceedings,  §  23. 
One  or  three  trustees  to  be  appointed,  §  44. 


I.  NO  ABATEMENT  ON  DEATH  OR  REMOVAL  OF  TRUSTEE. 

This  is  but  a  re-enactment  of  provisions  found  in  the  fonner  law.^  Prior 
to  that  law,  it  had  been  held  that  such  cause  of  action  vested  in  his  personal 
representatives  f  a;lso  that,  if  the  assignee  was  defendant,  the  right  of  action 
abated.*  It  was  to  nieet  these  rulings  that  the  section  was  inserted"  in  the 
present  law.  It  applies  to  all  suits  or  proceedings,  and  as  well  if  the  trustee 
is  a  defendant  as  if  a  plaintiff.  It  applies  also  no  matter  how  the  trustee's 
removal  is  brought  about,  though  it  is  a  question  whether  it  would  if  he 
resigned.*  In  that  case,  the  court  could  doubtless  order  a  resigning  trustee  to 
continue  such  a  suit.  Eemovals  of  trustees  are  discussed  elsewhere  f  likewise 
the  effect  of  the  death  of  one  of  three  trustees.* 

1.  Act  of  1867,  §  16,  R.  S.,  §  5048.  thereof,  such  suit  does  not  abate  on  his  resig- 

8.  Rlicharda  v.  Maryland  Ins.  Co.,  8  Cranch,  ^  nation,  but  may  be  proceeded  with  by  his 

84.  successors   when    appointed   just    aa    though 

3.  Hall  V.  Gushing,  8  Mass.  521.  the  same  had  been  instituted  originally  by 

4.  Hull  V.  Burr    ( Fla.   Sup.   Ct. ) ,  28  Am.  such  successors. 

B.  R.   837,  64  Pla.   83,  59  So.  787,  holding  5.  See  under  §  44  of  this  work.    See  also 

that  where  a  sole  trustee  of  a  bankrupt  estate      Am.  B.  R.  Dig.  §  323. 
institutes  a  suit  to  recover  property  of  the  6.  Id.;  also  Bankr.  Act,  §  47-b. 

estate,    and    resigns    during    the    pendency 
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DUTIES  OF  TRUSTEES. 

§  47.  Duties  of  Trustees. —  a  Trustees  shall  respectively  (1)  account 
for  and  pay  over  to  the  estates  under  their  control  all  interest  re- 
ceived by  them  upon  property  of  such  estates;  (2)  collect  and  reduce 
to  money  the  property  of  the  estates  for  which  they  are  trustees, 
under  the  direction  of  the  court,  and  close  up  the  estate  as  expe- 
ditiously as  is  compatible  with  the  best  interests  of  the  parties  in 
interest ;  and  such  trustees,  as  to  all  property  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy  court,  shall  he  deemed  vested  with 
all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon;  and  also,  as  to  all  property 
not  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested 
with  all  the  rights,  remedies,  and  powers  of  a  judgment  creditor  hold- 
ing an  execution  duly  returned  unsatisfied;*  (3)  deposit  all  money 
received  by  them  in  one  of  the  designated  depositories;  (4)  disburse 
money  only  by  check  or  draft  on  the  depositories  in  which  it  has  been 
deposited;  (5)  furnish  such  information  concerniiig  the  estates  of 
which  they  are  trustees  and  their  administration  as  may  be  requested 
by  parties  in  interest;  (6)  keep  regular  accounts  showing  all  amounts 
received  and  from  what  sources .  and  all  amounts  expended  and  on 
what  accounts;  (7)  lay  before  the  final  meeting  of  the  creditors 
detailed  statements  of  the  administration  of  the  estates;  (8)  make 
final  reports  and  file  final  accounts  with  the  courts  fifteen  days 
before  the  days  fixed  for  the  final  meetings  of  the  creditors;  (9)  pay 
dividends  within  ten  days  after  they  are  declared  by  the  referees; 
(10)  report  to  the  courts,  in  writing,  the  condition  of  the  estates  and 
the  amounts  of  money  on  hand,  and  such  other  details  as  may  be 
required  by  the  courts,  within  the  first  month  after  their  appoint- 
ment and  every  two  months  thereafter,  unless  otherwise  ordered  by 
the  courts;  and  (11)  set  apart  the  bankrupt's  exemptions  and  report 
the  items  and  estimated  value  thereof  to  the  court  as  soon  as  practi- 
cable after  their  appointment. 

h  Whenever  three  trustees  have  been  appointed  for  an  estate,  the 
concurrence  of  at  least  two  of  them  shall  be  necessary  to  the  validity 
of  their  every  act  concerning  the  administration  of  the  estate. 

c  The  trustee  shall,  within  thirty  days  after  the  adjudication,  file  a 
certified  copy  of  the  decree  of  adjudication  in  the  office  whei;e  con- 


*  Amendments  of  1910  in  italics. 
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veyances  of  real  estat&s  are  recorded  in  every  county  where  the  bank- 
rupt owns  real  estate  not  exempt  from  execution,  and  pay  the  fee 
for  such  filing,  and  he  shall  receive  a  compensation  of  fifty  cents  for 
each  copy  so  filed,  which,  together  with  the  filing  fee,  shall  be  paid 
out  of  the  estate  of  the  bankrupt  as  a  part  of  the  costs  and  disburse- 
ments of  the  proceedings.*    ■ 


Analogous  provisions:  In  U.  S.:  As  to  deposits  of  money,  Act  of  1867,  §  17,  R.  S.,  §  5059; 
Act  of  1841,  §  9;  Act  of  1800,  §  54;  As  to  accounting  for  interest,  K.  S.,  §'5062B; 
As  to  submission  of  accounts.  Act  of  1867,    28,  R.  S.,  §  5062B;  As  to  setting  apart 

exemptions.  Act  of  1867,  General  Order  XIX;  Also  generally  to  many  sections,  pre- 
scribing other  duties. 
In  Eng.:     Generally  to  different  sections  prescribing  duties. 
Cross-references:     To  the  law:     Trustee  includes  all  the  trustees  of  an  estate,  §  1(26). 

Jurisdiction  of  court  of  bankruptcy  as  to  collection  of  estate,  §  2(7). 

Ksftates  to  be  closed  on  approval  of  final  accounts  and  discharge  of  trustees,  §  2(8) . 

Allowance  of  exemptions  to  trustee,  §  6. 

Suits  by  and  against  trustee;  intervention  by  trustee,  §  11-b,  t.  d. 

Certified  copy  of  approval  of  bond  of  trustee,  evidence  of  vesting  title  in  him, 
§  21-e. 

Suits  by  trustee;  controversies  between,  trustees  and  adverse  claimants,  §  23-a,  b. 

Arbitration  of  controversies  by  trustees,  §  26.     > 

Compromise  of  controversy  arising  in  administration  of  estate,  §  27. 

Punishment  of  trustee  for  misapplication  of  property  of  estate,  §  29-a. 

Employment  of  stenographer  on  application  of  trustee,  §  38(5). 

Dividends  sheets  delivered  to  trustee  by  referee,  §  39-a(l). 

One  or  three  trustees  to  be  appointed,  §  44. 

Accounts  and  papers  of  trustees  open  to  inspection,  §  49. 

Bonds  of  trustees,  amount  to  be  fixed,  §  50. 

Proof  of  claim  by  trustee  against  another  estate,  §  57-m. 
-     Preferential  transfer  may  be  recovered  by  trustee,  §  60-b. 

Trustees  to  deposit  funds  in  designated  banks,  §  61. 

Expenses  of  administering  estates;  report,  §  62. 

Debts  to  be  paid;  order  of  payment,  §  64. 

Dividends,  payment  when  declared,  §  65;  unclaimed  to  be  paid  into  court  by  trus- 
tee, §  66. 

Recovery  of  property  fraudulently  transferred,  §  67. 

Title  to  property  vested  in  trustee;  sales  of  property,  etc.,  §  70.  '• 

To  the  General  Orders:    Duties  of  trustee,  XVII. 

Sales  of  property,  how  conducted,  XVIII. 

Proof  of  claims,  duties  as  to;  re-examination,  XXI. 

Redemption  of  property  by  trustee;  settlement  of  claims  or  debt,  XXVIII. 

Payment  of  money  by  trustee  on  warrant,  XXIX. 

Application  for  arbitration  of  controversy,  XXXIII. 
To  the  Official  Forms:     List  of  claims  and  dividends  to  be  delivered  to  trustee,  No.  40. 

Notice  of  dividends;  creditor's  letter.  No.  41. 

Petition  and  order  for  sale  of  real  estate.  No.  42;  for  redemption  of  property 
from  lien.  No.  43;  for  sale  subject  to  lien.  No.  44;  for  private  sale,  No.  45;  for 
sale  of  perishable  property.  No.  46. 

Report  of  exempt  property,  No.  47;  return  of  no  assets,  No.  48.       • 

Account  of  trustee.  No.  49;  oath  to  final  account.  No.  50;  order  allowing  ac- 
count and  discharging  trustee,  No.  51. 

See  also  Hagar  and  Alexander's  Bankn  Forms  (2d  Ed.). 
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SYNOPSIS  OF  SECTION. 
DimES  OP  TKUSTEES. 

I.  Scope  of  Section,  7 1"9. 

a.  In  general,  719. 
n.  Collection  of  Assets,  719. 

a.  Statutory  provisions,  719 

b.  Trustee  for  creditors,  720. 

c.  Quasi  officer  of  court,  720. 

d.  Duties  and  liabilities  of  trustees,  as  to  collection  of  assets,  720. 

(1)  In  general,  720. 

(2)  Due  diligence,  721. 

'  (3)  Surcharged  with  loss  caused  bt  negligence,  721. 

(4)  Compelling  trustee  to  act,  722. 

(5)  Wishes  of  creditors,  722. 

e.  Suits  by  trustees,  722. 

(1)  In  general,  722. 

(2)  Right  to  sue,  722. 

(3)  Order  or  consent  of  referee  or  court,  723. 

(4)'  Suits  by  trustees  of  bankrupt  corporations,  724. 

(5)  Suits  for  other  purposes,  725. 

(6)  Practice  generally;  security  for  costs,  726. 

f .  Property  vested  in  trustees,  727. 

(1)  In  general,  727. 

(2)  Amendatory  act  of  1910,  727. 

(3)  Rule  existing  prior  to  amendment,  727. 

(4)  Amendment  to  be  construed  with  §  70,  727. 

(5)  General  purpose  and  effect  of  amendment,  728. 

(6)  Status  of  trustee  that  of  creditor  holding  lien,  728. 

(7)  Status  determined  as  of  date  of  filing  petition,  731. 

(8)  Unrecorded  liens,  781. 

(9)  Property  affecteI),  732. 

(10)  Priority  of  debts,  733. 

(11)  Creditors  holding  lijins;  conditional  sale  contracts  and 

chattel  mortgages,  733. 

(12)  Fraudulent  transfers,  735 
g.  Sales  by  trustees,  735. 

h.  Employment  of  attorneys,  735 

i.  Rapidity  in  administration,  735  * 

j.  Accounting  for  interest,  735. 
k.  Deposits,  735. 
ni.  Accounts  and  Reports,  736. 

a.  In  general,  736.     ^ 

b.  Practice,  737. 
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IV.  Distribution,  737. 

a.  In  general,  737. 

b.  Expenses  of  administration,  737. 

c.  Payment  of  prioritiesj  737. 

d.  Dividends,  737. 

e.  Method  of  payment,  737. 

f.  Trustee's  suppleritental  report,  738. 

V.  Miscellaneous  Duties,  738. 

a.  Setting  apart  exemptions,  738. 

b.  Furnishing  information,  739. 

c.  Other  duties,  739. 

VI.  Concurrence  of  Two  of  Three  Trustees  Necessary,  739. 
Vn.  Trustee  to  Record  Certified  Copy  of  Adjudication,  740. 


I.  SCOPE  OF  SECTION. 

a.  In  gfeneral. —  I'he  duties  of  the  trustee  enumerated  in  this  section  are 
not  exclusive.  Other  duties  are  put  on  the  trustee  in  many  sections  scattered 
through  the  law.^  Further  additional  duties  are  prescribed  in  General  Order 
XVII.  Besides,  the  judge  or  referee,  or  the  creditors  by  resolution^  niay 
direct  still  other  things  to  be  done  by  the  trustee,  provided  they  are  within  the 
customary  functions  of  such  officers.  While' the  trustee  is  technically  at  all 
times  under  the  direction  of  the  court,  he  should  be  ready  to  act  upon  his 
own  responsibility  and  intelligence  in  the  administration  of  thei  estate,'  resort- 
ing to  the  court  for  advice  and  instructions  where  matters  of  a  complicated 
nature  and  of  great  importance  have  arisen.^  , 

II.  COLLECTION  OF  ASSETS, 
a.  Statutory  provleions. —  Subdivisions  2  and  3  of  tW  section  make  it  the 
duty  of  the  trustee  to  collect  the  assets  of  the  bkhkrupt,  reduce  them  to  money, 
and  deposit  the  proceeds  in  designated  depositories.  .The  amendatory>  act  of 
1910  amended  subdivision  2  by  conferring  upon  the  trustee  certain  rights  of 
creditors  in  respect  to.  property  belonging  to  the  bankrupt  estate,  and  liiaking 
him  more  distinctively  the  representative  of  the  creditor  as  to  assets  within 
and  without  the  custody  of  the  court.  By  subdiviBion  1  he  must  pay  over  and 
account  for  interest  on  the  assets. 

1.  See  "  Cross-Eeferences,"  ante.  sentative  of  the  estate  considered  as  a  whole, 
8.  The  privilege  of  trustees  to  apply  for  is  bound  to  be  vigilant  and  attentive  in  ad- 
advice  cannot  be  abused  by  running  to  the  vancing  its  interests,  and  is  under  obligation 
court  to  settle  every  question  that  may  ap-  to  seek  to  carry  out  in  the  strictest  good  faith 
pear  to  an  irresolute  trustee  to  be  desirable  the  provisions  of  the  bankrupt  act  where  they 
to  have  settled  without  responsibility  of  seem  to  apply  plainly  to  thei  estate  committed 
action  on  his  part.  Nor  can  this  practice  be  to  his  charge,  he  is  not  likely  to  go  far 
resorted  to  for  the  purpose  of  carrying  on  wrong  in  doing,  or  in  refusing  to  do,  what 
litigation  between  himself  and  adverse  par-  may  be  asked  of  him  by  the  creditors.  In 
ties  in  an  informal  and  irregular  way.  doubtful  cases,  the  referee  and  the  court  will 
Trustees  in  bankruptcy  are  sid  generis.  In  solve  the  perplexities  of  the  trustee.  In  re 
re  Baber  (D.  C.,  Tenn.),  9  Am.  B.  E.  406,  Bwrd  (D.  C,  Pa.),  7  Am.  B.  E.  448,  112 
119  Fed.  520.  It  may  be  safely  said  that  if  Fed.  960. 
a  trustee  bears  in  mind  that  he  is  the  repre- 
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b.  Trustee  for  creditors. —  Vested  with  the  title  of  the  bankrupt,*  he  ia' also 
the  representative  of  the  creditors,*  and  should  deal  fairly  between  them  and 
the  bankrupt.^ 

c.  ftuasi  of&cer  of  court. —  He  is,  further,  a  quaisi  officer  of  the  qourt.®  As  in 
the  case  of  other  court  officers,  payments  made  to  him  under  a  mistake  of 
law  are  recoverable.^ 

d.  Duties  and  liabilities  of  trustees,  as  to  collection  of  assets. — (1)  In  general. 
—  He  mu^t  proceed  to  "collect  and  reduce  to  money  the  property  .  .  . 
under  the  direction  of  the  court,  and  close  up  the  estate  as  expeditiously  as  is 
compatible  with  the  best  interests  of  the  parties  in  interest."®  This  he  may 
do  by,  for  instance,  collecting  accounts,  even  by  suit  or  securing  the  necessary 
orders  to  compel  the  bankrupt  to  deliver  over  property  belonging  to  the  bank- 
rupt estate,®  or  selling  goods  or  lands,^**  or  carrying  out  contracts  entered  into 


3.  Compare  Bankr.  Act,  §  70-a. 

4.  In  re  Gray,  3  Am.  B.  E.  647,  47  N.  Y. 
App.  Div.  554;  In  re  Griffith,  1  N.  B.  N.  546; 
In  re  Kindt,  2  N.  B.  N.  Rep.  369.  Compare 
Barker  v.  Bankers'  Aas'n,  Fed.  Gas.  986; 
In  re  Eockford,  R.  I.  &  St.  L.  E.  Co.,  Fed. 
Cas.  11,978;  Crooks  v.  Stuart,  7  Fed.  800; 
also  Eyster  v.  Gaff,  91  U.  S.  E21;  Glenny 
V.  Langdon,  98  U.  S.  20;  Dudley  v.  Baston, 
104  U.  S.  99;  Batchelder  &  Lincoln  Co.  v. 
Whitmore  (C.  C.  A.,  1st  Cir.),  10  Am.  B.  E. 
641,  122  Fed.  355,  where  it  was  held  that 
the  trustee  represents  those  who  were  cred- 
itors at  the  time  the  petition  was  filed. 

5.  In  re  Wrisley  Co.  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  193,  186,  133  Fed.  388,  390,  the 
court  said,:  "  In  all  matters  between  cred- 
itors and  bankrupt  he  should  stand  indiffer- 
ent. His  sole  care  should  be  to  make  the 
most  out  of  the  estate,  and  that  primarily  in 
the  interest  of  the  creditors.  V^en  he  goes 
beyond  that,  and  seeks  to  aid  the  bankrupt 
at  the  expense  of  the  creditors,  and  by  con- 
cealment or  by  false  representations  induces 
creditors  to  act  contrary  to  their  inter- 
est, he  violates  his  duty,  and  should  be  re- 
moved." 

Representative  of  creditors. — "  By  the 
clearest  implication,"  says  Judge  McCormick, 
"  he  represents  all  the  creditors,  and  as  such 
representative  has  an  interest  in  the  just 
edministration  of  the  estate  which  belongs 
to  the  creditors."  Atkins  v.  Wilcox  (C.  C.  A., 
5th  Cir.),  5  Am.  B.  R.  313,  316,  105  Fed. 
595. 

6.  In  re  Ryan,  Fed.  Cas.  12,182;  United 
States  V.  Dewey,  39   Fed.  251. 

Trustee  as  quasi  ofBcer. — As  was  said  by 
Judge  Purnell  in  the  case  of  McLean  v. 
Mayo  (D.  C,  N".  Car.),  7  Am.  B.  R.  115, 
113  Fed.  106:  "While  the  Bankruptcy  Act 
creates  the  office  of  trustee  in  bankruptcy 
such  trustee  is  a  quasi  officer  of  the  court 
in  a  qualified  sense.  He  is  in  realty  elected 
by,  and  represents  the  creditors  of,  the  bank- 
rupt, under  the  provisions  of  the  Bankruptcy 
Act.  The  bankruptcy  court  will  protect  the 
trustee  in  the"  discharge  of  his  quasi  official 
duties;    but    as    the    representative   of    the 


creditors  his  duties  as  such  representative 
must  be  discharged,  not  as  an  officer  of  the 
court,  strictly  speaking,  but  as  provided  in 
the  Bankruptcy  Act." 

7.  Carpenter  v.  Southworth  (C.  C.  A.,  2d 
Cir.),  21  Am.  B.  E.  390,  165  Fed.  428. 

8.  In  re  Stein  (D.  C.,  Ind.),  1  Am.  B.  E. 
662,  94  Fed.  124. 

The  trustee  is  an  officer  of  the  court,  and 
as  such  is  subject  to  its  direction  in  all 
matters  concerning  money  or  property  which 
may  have  come  into  his  possession  by  virtue 
of  his  office.  In  re  Howard  (D.  C,  Cal.), 
12  Am.  B.  R.  462,  130  Fed.  1004. 

Trustees  in  bankruptcy,  like  executors 
and  administrators,  are  bound  to  use  due 
diligence  to  get  in  the  assets  of  the  estate  — 
to  secure  possession  of  the  tangible  property 
and  collect  the  debts.  If  they  fail  in  their 
duty  they  may  be  charged  in  their  accounts 
with  the  value  of  assets  thereby  lost.  If 
they  take  no  steps  to  secure  property  or  col- 
lect debts,  of  which  they  have  knowledge, 
they  are.  presumptively  negligent.  Matter  of 
Reinboth  (C.  C.  A.,  2d  Cir.),  19  Am.  B.  R. 
15,  157  Fed.  672. 

9.  An  order  that  a  bankrupt  pay  over 
money,  which  provides  that  in  default 
thereof  he  be  held  guilty  of  contempt,  and 
the  marshal  directed  to  arrest  him  and  con- 
fine him  in  jail  untU  he  complies  with  said 
order,  or  is  discharged,  is  erroneous,  as  leav- 
ing the  question  of  def<ault  and  contempt  of 
court  to  the  marshal,  upon  which  question 
the  bankrupt  is  entitled  to  a  hearing  on  the 
return  of  an  order  to  show  cause  upon  such 
default.  In  re  Baum  (C.  C.  A.,  8th  Ci*.), 
22  Am.  B.  R.  295,  169  Fed.  410. 

An  order  to  compel  a  bankrupt  jeweler 
to  turn  over  property  to  his  tl-ustee  to  cover 
a  shortage  in  his  stock  of  jewelry,  or  its 
proceeds,  which  the  bankrupt  explained  had 
been  stolen  from  his  rooms  in  his  absence, 
will  not  be  granted  where  the  evidence  is 
insufficient  to  substantiate  the  claim  of  rob- 
bery. In  re  Chamelin  (D.  C,  Pa.),  25  Am. 
B.  R.  570,  184  Fed.  553. 

10.  Compare  Bankr.  Act,  §  70-b;  General 
Order  XVIII. 
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by  the  bankrupt  prior  to  his  adjudication,^^  or  proceeding  to  set  aside  fraudu- 
lent transfers  ^  or  preferential  liens.  ^*  It  is  his  duty,  representing  both  the 
bankrupt  and  his  creditors,  to  realize  from  the  estate  all  that  is  possible  for 
distribution  among  the  creditors,  and  to  this  end  he  may  assert  claims,  avoid 
preferences,  and  collect  assets,  even  in  some  instances,  where  the  bankrupt 
could  not  have  acted,  had  bankruptcy  not  intervened.**  His  chief  duty  is 
to  make  the  estate  available  for  general  creditors.** 

(2)  Due  diligence. —  Trustees,  like  executors  and  administrators,  are 
bound  to  use  due  diligence  to  get  in  the  assets  of  the  estate, —  to  secure  posses- 
sion of  the  tangible  property  and  collect  the  debts.*®  An  examination  of  the 
bankrupt's  schedules,  and  a  following  up  of  all  the  leads  naturally  suggested 
thereby  is  the  first  step  to  be  taken,*''  and  a  failure  on  the  part  of  the  trustee 
in  this  respect  will,  constitute  negligence.*® 

(3)  SuECHAEGED  WITH  LOSS  CAUSED  BY  NEGLIGENCE. —  The  trustce's  failure 
to  use  proper  efforts  to  realize  upon  collectible  debts  due  the  estate,  subjects 
him  to  the  risk  of  being  surcharged  to  the  extent  of  their  value  less  reasonable 
costs  and  expenses  of  collection.  His  failure  to  pay  taxes,  when  having  in 
hand  sufficient  funds,  by  reasoiL  whereof  the  estate  is  subjected  to  interest  and 
penalties,  renders  him  liable  to  be  surcharged  to  the  extent  of  such  interest  and 
penalties.*®  A  trustee  may  be  surcharged  for  loss  arising  from  want  of  due 
diligence  in  reducing  the  property  of  the  estate  into  money.^ 


11.  Carrying  out  bankrupt's  contracts. — 
Where,  prior  to  bankruptcy,  the  bankrupt 
had  made  certain  contracts  and  had  then  as- 
signed to  claimant  bank  the  money  to  become 
due  under  said  contracts,  and  where  after , 
bankruptcy,  the  receiver  and  trustee  had 
adopted  and  completed  said  contracts,  it  was 
proper  to  direct  the  trustee  to  pay  to  said 
bank  the  money  accruing  under  the  contracts. 
In  re  De  Long  Furniture  Co.  (D.  C,  Pa.), 
26  Am.  B.  R.  469. 

12.  See  for  instance.  Barker  v.  Franklin, 
8  Am.  B.  E.  468,  37  Misc.  292,  75  Hf.  Y. 
Supp.  305,  and  under  §  60. 

IS.  See  under  Section  Sixty-seven  of  this 
work. 

14.  Matter  of  Kessler  (C.  C.  A.,  2d  Cir.), 
37  Am.  B.  E.  325,  186  Fed.  127,  holding  that 
a  trustee  in  bankruptcy  may  pay  a  debt  out 
of  funds  of  the  estate,  where  he  finds  that  the 
collaterals  deposited  by  the  bankrupt  for  the 
security  of  the  debt  were  in  excess  of  the 
debt,  and  divide  the  balance  realized  from 
the  -transaction  among  the  general  cred- 
itors. 

15.  Bunch  V.  Maloney  (C.  C.  C,  8th  Cir.), 
37  Am.  B.  E.  369,  233  Fed.  967. 

16.  Matter  of  Eeinboth  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  E.  15,  157  Fed.  672;  Matter  of 
Kuhn  Bros.  (C.  C.  A.,  7th  Cir.),  37  Am'.  B. 
R.   97,   234   Fed.   277;   McMahon  v.   Pithan 

(la.  Sup.  Ct.),  33  Am.  B.  E.  125,  147  N.  W. 
920. 

Duty  of  trustee  to  collect. —  It  is  the  duty 
of  the  trustee  in  bankruptcy  to  seek  to  re- 
cover assets  belonging  to  the  estate  he  repre- 
sents from  every  source  available  and  every 
party  liable,  when  payment  or  delivery  is  not 
voluntarily  made  and  the  legal  proceedings 
necessary  promise  results;  that  is,  a  sub- 
stantial benefit  to  the  estate.  Billings  v. 
46 


Millar  &  Son  Co.  (D.  C,  N.  Y.),  35  Am.  B. 
R.  846,  227  Fted.  185. 

17.  Matter  of  Kuhn  Bros.  (C.  C.  A.,  7th 
CiK.),  37  Am.  p.  E.  97,  234  Fed.  277. 

18.  Negligence;  personal  liability. — ^A 
trustee,  who  fails  to  explain  his  failure  io 
examine  the  schedules  and  follow  up  all  leads 
naturally  suggested  thereby,  must  be  charged 
with  negligence  and  must  respond  for  the 
consequences  thereof.     Matter  of  Kuhn  Bros. 

(C.  C.  A.,  7th  Cir.),  37  Am.  B.  R.  97,  234  Fed. 
277. 

19.  Matter  of  Monsarrat  (D.  C,  Hawaii), 
25  Am.  B.  R.  820.  See  Am.  Bankr.  »ig. 
§  333. 

Duty  to  account  for  money  received  in 
settlement  of  criminal  prosecution. — Where 
a  trustee,  after  having  successfully  prose- 
cuted a  bankrupt  and  his  confederates  for 
concealing  assets,  effected  a  settlement 
whereby  certain  stocks  of  goods  were 
transferred  to  him  and  an  agreement  made 
for  the  payment  to  him  of  a  sum  of  money 
in  the  event  that  the  defendants  received 
suspended  sentences,  upon  his  receiving  said 
sum',  it  should  be  considered  as  part  of  the 
bankrupt's  general  estate,  notwithstanding  an 
agreement,  acquiesced  in  by  the  creditors, 
that  such  fund  should  be  kept  separate  and 
used  to  defray  the  expenses  of  the  prosecu- 
tion and  the  cost  of  the  bankruptcy  admin- 
istration; but  the  trustee  should  not  be  sur- 
charged with  such  sum,  it  appearing  that  the 
fund  was  regarded  by  all  parties,  including 
the  creditors,  as  a  fund  to  be  kept  separate 
apd  used  to  defray  the  expenses  of  the  prose- 
cution and  the  administration  of  the.  bank- 
rupt estate.  Matter  of  Di  Cola  (C.  C.  A., 
3d  Cir.),  33  Am.  B.  R.  389,  217  Fed.  743. 

20.  Loss  in  sale  of  corporate  stock. —  In 
the   case   of   assets   of   corporate   stock,   the 
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(4)  Compelling  TEtJSTEE  to  act. —  He  does  not , act  jiidicially,  but  only 
admiiiistratively,  and  if  he  refuses  to  oppose  a  claim  or  to  move  for  its  recon- 
sideration when  he  ought  to  do  so,  he  may  he  compelled  to  act  or  to  permit 
the  objecting  creditors  to  act  in  his  name.^* 

'  (5)  Wishes  of  ceeditoes.-^ It  is  not  necessarily  the  duty  of  the  trustee 
to  follow  the  wishes  of  a  majority  in  number  and  amount  of  the  creditors  in 
prosecuting  or  defending  suits.  He  is  to  exercise  his  own  judgment.  But 
when  his  own  judgment  concurs  with  that  of  a' great  majority  of  all  thecred- 
itors  who  speak,  all  having  the  opportunity  to  speak,  and  also  with  that  of  the 
referee  or  court  in  charge,-  it' would  seem  plain  that  such  judgment  should 
control.^^  As  a  rule,  howevei",  save  in  the  common  and  simpler  steps  of  admin- 
istration, he  should  consult  the  wishes  of  the  creditors ;  in  many  matters  the 
law  requires  him,  to  do  this.^  The  creditors'  usually  decide.  First  meetings 
should  be  continued  and  kept  alive  for  this  purpose.  The  referee  in  charge 
may,  in  extreme  cases,  disapprove.     Such  action  is,  however,  not  usual. 

e.  Suits  by  trustees. — (1)  In  general. —  A  trustee's- duty  as  to  suits  already 
pending  in  the. name  of  or  against  the  bankrupt  has  already  been  considered.^ 
So  has  the  tinie  limitation  on  suits  brought  by  or  against  him.^^  Rights  of 
action  arising  upon  contracts' or  from  the  unlawful  taking  or  detention  of,  or 
injury  to  the  property  of  the  bankrupt,  pass  to  the  trustee,  and  he  should 
assert  them  in  the  proper  tribunal  whenever  necessary  for  the  collection  or 
preservation  of  the  bankrupt  estate.^® 

(2)  Right  to  sue. —  As  a  general  rule  the  trustee  alone  has  the  power  to 
sue  to  recover  on  a  claim  belonging  to  the  iestate.^  The  right  to  sue  for  the 
recovery  of  property  transferred  fraudulently  belongs  to  the  trustee  and  on 
his  failure  to  sue,  the  right  may  not  be  transferred  to  a  creditor.^*  It  has 
been  held  in  one  case  that  the  right  to  sue  to  set  aside  an  alleged  fraudulent 
transfer,  made  prior  to  the  four  months'  period,  may  be  assigned  by  the  trus- 

court  may  surcharge  for  the  diflference  be-  creditor,  has  declined  to  appeal,  the  district 

tween  the  amount  actually  realized  from  sale  cour£  has  power  to  either  direct  an  appeal  by 

and   a  fair  maximum  figure  reached  iii  the  the  trustee  or  to  make  an  order  permitting 

open    market,    and    justified    by    conditions,  the  creditor  to   appeal  in  the  name   of  the 

during  the  time  when  the  stock  could  have  trustee.     Qhatfleld  v.  O'Dwyer  (C.  C.  A.,  8th 

been  sold  by  the  trustee.    Matter  of  Omsted  Cir.),  4  Am.  B.  R.  313,  101  Fed.  797. 

(D.  C,  Hawaii),  32  Am.  B.  R.  344.  2a.  In  re  Kearney  Bros.    (D.   C,  N.  Y), 

Liability    for    loss. — A    trustee    in    bank-  2S  Am.  B.  R.  757,  184  Fed.  190. 

ruptcy,  who  examines  the  schedules  and  fails  23.  Compare  Bankr.  Act,  §§  11-b-c,  26,  etc.  ■ 

to  discover  certain  notes  listed  therein,  and.  In  re  Baber  (D.  C.,,  Tenn.),  9  Am.  B.  R.  406 

hence,  fails  to  discover  that  said  notes  were  119  Fed.  *520. 

secured  by  a  mortgage,  niay  be  charged  with  24.  See  under  §   11  of  this  work. 

losses     sustained     through     its     negligence.  25.  Id. 

Matter  of  Kuhn  Bros.    (C^  C.  A.,  7th  Cir.),  26.    See     discussion     under     "Rights     of 

37  Am.  B.  R.  97,  234  Fed.  277.  Action  "  under  §  70,  post. 

21.  In  re  Stem    (C.  C.  A.,  8th  Cir.),  16  27.  As  to  when  suit  should  not  be  brought 

Am.  B.  E.  510,  144  Fed.  856.  Beade  v.  Waterhouse,  52  N.  Y.  587 ;  HulSier 

A   proceeding   for   the   re-ezamination   of  v.   Bank,   Fed.    Cas.   4,203.     See   also  In   re 

claims   should  be  taken  in  the  interests  of  Baird   (D.  C,  Pa.),  7  Am.   B.'  E.   448    112 

all  the  creditors,  and  not  be  permitted  at  the  Fed.  960,  where  referee  erroneously  refused 

instance  of  any  one  creditor  unless  demanded  to  direct   trustee  to   sue  until   the  moving 

by  the  interests  of  all.    If  the  trustee  should  creditor  should  indemnify  the  estate  against 

without  sufficient  reason   refuse  to  proceed,  expense   of   a  possibly   unsuccessful   contro- 

the  court  by  its  order  may  compel  him  to  do  versy. 

so,  or  remove  him  for  disobedience.     In  re  28.    Ruhl-Koblegard  Co.   v    Gillespie    JW 

Lewensohn    (C.   C.  A.,  2d  Cir.),  9  Am'.   Br.  Va.  Sup.  Ct.),  22  Am'.  B.  R   643    61  W    Va' 

368^  121  Fed.  538.  554,  56  S.  E.  898;  McMahon  v.  Pithan  (Sup' 

Where  the  trustee,  upon  the  request  of  a  Ct.,  Iowa),  33  Am.  B.  E.  125,  147  N.  W.  920 
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tee  to  a  creditor.^  But  this  decision  does  not  appear  to  have  been  based  upon 
a'  proper  consideration  of  the  statutory  limitation  of  the  powers  of  a  trustee, 
and  the  purpose  and  effect  of  the  bankruptcy  act.  The  trustee  represents 
all  the  creditors.  The  avails  of  a  suit  to  recover  property  alleged  to  have  been 
fraudulently  conveyed  belongs  to  the  bankrupt  estate  and  should  be  distributed 
equally  among  the  creditors.  .  If ,  a  creditor  has  knowledge  of  facts  which  will 
aid  in  the  prosecution  of  such  a  stiit,  it  is  his  duty  to  disclose  such  facts,  and 
he  should  not  be  encouraged  to  conceal  them  by  being  permitted  to  become 
possessed  of  the  right  to  sue,  and  thus  be  enabled  to  profit  by  such  knowledge 
to  the  exclusion  of  the  other  creditors.^" 

(3)  Oedee  of  consent  of  eefekee  oe  couet. —  Before  a  trustee  insti- 
tutes a  suit  he  ought  ,to  submit  the  reasons  for  the  suit  to  the  creditors  and 
secure  an  order,  based  on  their  action,  from  the  referee.^-"^  Such  consent 
seems  not  to  be  necessary  when  a  suit  is  brought  against  him.^^  How  far 
the  question  at  issue  shall  be  gone  into  on  such  a  preliminary  hearing  is 
discretionary  with  the  referee.  He  should  at  least  be  sure  that  there  is  a 
probable  cause  of  action.^^  It  would  seem  also  that  the  proposed  defendant, 
if  a  creditor  and  interested  in  the  fund,  rnay  appear  in  opposition  to  a  motion 
for  permission  to  sue.**  The  trustee  being  required  to  collect  and  reduce  to 
money  the: property  of  the  estate  would  seem  sufficient  to  justify  a  suit  by  the 


29.  In  re  Downing  (D.  C,  N.  Y.),  27  Am. 
B.  R.  309,  192  Fed.  683,  affd.  29  Am.  B.  B. 
228,  201  Fed.  93. 

30.  In  re  Dawning  (D.  C,  N.  Y.),  27  Am. 
B.  R.  309,  192  Fed.  683  (affd.  29  Am.  B.  R. 
228,  201  Fed.  93),  in  which  the  court  recog- 
nizes the  doubt  as  to  expediency  of  permit- 
ting an  assignment  to  a  creditor  of  a  cause  of 
action  to  set  aside  such  a  transfer,  by  say- 
ing :  "  I  think  it  would  be  far  better  prac- 
tice to  allow  the  creditor  to  prosecute  the 
action  in  the  name  of  the  trustee  at  her  own 
expense  with  an  order  that  the  recovery,  if 
any,  shall  be  for  the  benefit  of  the  estate,  but 
that  out  of  such  recovery  the  creditor  shall 
ibe  fully  compensated  for  all  costs  and'  ex- 
penses including  counsel  fees  before  distri- 
bution. It  may  be  and  is  a  serious  and  close 
question  whether  a  trustee  in  bankruptcy 
vested  by  statute  with  the  right  to  prosecute 
an  action  to  set  aside'  a.  deed  as  fraudulent 
(one  executed  and  delivered  more  than  four 
months  prior  to  the  institution  of  bank- 
ruptcy proceedings)  may  assign  the  same.  It 
is  a  statutory  right  pure  and  simple  and  is 
conferred  on  the  trustee  as  auch,^as  an 
oflScer  in  fact  of  the  court,  to  be  exercised  in 
the  interest  of  and  for  the  benefit  of  the 
creditors  of  the  bankrupt.  The  interest  he 
has  in  the  real  estatej  if  any,  is  held  by  him 
for  the  benefit  of  the  creditors  in  the 
same  way."  It  is  difficult  to  reconcile 
this  statement  of  the  court  with  the 
final  conclusion  that  a  sale  by  a  trustee 
of  such  a  right  of  action  may  hs  ordered. 

31.  In  re  Mersman  (Ref.,  N.  Y.),  7  Am. 
B.  R.  46.  But  compare  Chism  v.  Bank  (Sup. 
Ct.,  Miss.),  5  Am.  B.  R.  56,  27  So.  610.  See 
also  In  re  McCallum  (D.  0.,  Pa.),  7  Am'.  B. 
R.   596,   113   Fed.   393;   In  re  Mallory,  Fed. 


Cas.  8,990;  Traders'  Bank  v.  Campbell,  14 
Wall.  87. 

32.  Compare  In  re  Kelly  Dry  Goods  Co. 
(D.  C.,  Wis.),  4  Am.  B.  R.  528,  102  Fed.  747. 
■  33.  Probable  cause  of  action.— 'When  a 
trustee  applies  for  instruction  relati've  to  a 
suit  which  the  creditors  wish  him  to  bring, 
it  is  sufficient  to  show  that  he  will  probably 
succeed;  <;ertainty  of  success  need  not  be 
demonstrated.  If  a  proposition  of  settlement 
has  been  offered  the  moving  creditors  should 
aJso  show  that  they  are  likely  to  secure  a 
better  result  by  a  suit  than  by  accepting  the 
proposed  settlement.  In  re  Phelps  (Ref.,  N". 
Y.),  3  Am'.  B.  R.  396. 

Duty  to  sue.— ^  The  duties  of  the  trustee 
are  prescribed  by  the  bankruptcy  act,  and 
he  must  institute  litigations  whenever  it  is 
necessary  for  the  purpose  of  collecting  or  re- 
ducing to  money  the  assets  of  the' bankrupt 
estate.  By  this  obligation  is  not  meant  that 
he  should  burden  the  assets  of  the  estate  with 
costs  and  expenses  arising  out  of  all  manner 
of  questions  that  may  be  presented  for  liti- 
gation. There  should  be  probable  cause  at 
least  for  believing  that  a  right  of  action  ex- 
ists before  the  'bankrupt  estate  is  so  bur- 
dened. In  re  Meadows,  Williams  &  Co.  (D. 
C,  N.  Y.),  25  Am.  B.  R.  100,  181  Fed.  911, 
citing  Collier  on  Bankruptcy  (7th  ed.),  p. 
541. 

34.  In  re  Mersman  (Ref.,  N.  Y.),  7  A'm. 
B.  R.  46,  in  which  Referee  Hotchkiss  held 
that  a  secured  creditor  whose  security  is  ihe 
proposed  object  of  attack,  but  who  is  also 
an  unsecured  creditor,  may  object  to  the 
granting  of  the  trustee's  application ;  but-  his 
objection  should  be  given  little  weight  unless 
clearly  for  the  benefit  of  all  the  creditors. 
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trustee,  even  without  the  order  or  leave  of  the  court  or  ref eree.^^  Other  parts 
of  the  statute  imply  that  the  trustee  is  expected  to  bring  suits,^®  and  the 
implication  from  the  statute  as  a  whole  is  that  the  trustee  may  act  upon  his 
own  responsibility  in  bringing  a  suit.^'^  As  above  indicated,  however,  the  better 
practice  is  to  secure  an  order  granting  the  desired  leave.^* 

(4)  Suits  by  trustees  of  bankeupt  coeporations. — A  trustee  of  a  bant- 
rupt  corporation  succeeds  to  the  rights  of  the  corporation  as  to  all  rights,  con- 
tractual and  statutory,  existing  for  the  benefit  of  the  corporation,  and  as  such 
trustee,  it  is  his  duty  to  enforce  such  rights.^*  The  right  of  a  corporation  to 
make  an  assessment  upon  unpaid  corporate  stock  passes  to  the  trustee.'**  Where 
a  call  or  assessment  against  stockholders  for  unpaid  subscriptions  is  required, 
the  trustee  should  petition  the  court  for  an  order  directing  the  call  or  assess- 
ment to  be  made.*^  Before  making  the  order  the  court  will  investigate  the 
facts  to  determine  whether  there  is  a  balance  due  on  the  stock,  and  whether 
the  assets  are  insufficient  to  pay  the  corporate  debts.*^  The  stockholders  of 
a  bankrupt  corporation  are  in  court  from  the  inception  of  the  bankruptcy  pro- 
ceedings and  are  bound  by  the  finding  of  the  court  that  there  is  a  want  of 
assets  requiring  an  assessment.*^  Upon  the  order  being  issued,  the  trustee  must 
proceed  to  collect  the  unpaid  subscription,  by  suit  if  necessary,  and  upon  such 
suit  the  stockholders  may  interpose  any  reasonable  defense,  alleging,  for 
instance,  that  they  have  already  met  their  obligations.**  The  obligations  or 
liabilities  of  a  stockholder  or  director  to  creditors  of  a  corporation,  under  a 
State  statute,  are  not,  as  a  general  rule,  assets  of  the  corporation,  and  are  not 


35.  Traders'  Ins.  Co.  v.  Mann,  11  Am.  B. 
R.  269,  118  Ga.  381;  Chism  v.  Fria,rs  Point 
Bank,  5  Am.  B.  R.  56,  27  So.  610;  Callahan 
V.  Israel,  186  Mass.  383,  71  N.  E..  812. 

36.  Bankr.  Act,  §§  lie  and  23b. 

37.  Porter  v.  Hughes  (Ala.  Sup.  Ct.),  38 
Am.  B.  R.  596,  73  So.  400.  In  the  case  of 
Callahan  v.  Israel,  186  Mass.  383,  71  N.  E. 
812,  the  court  said:  "It  was  not  the  inten- 
tion of  Congress  that  a  trustee  could  not 
make  a  demand  for  payment,  receive  money 
offered  in  payment,  or  take  any  of  the  usual 
means  to  collect  and  reduce  to  money  the 
estate,  the  title  of  which  had  vested  in  him, 
without  some  specific  directions  so  to  do; 
The  clause  was  merely  intended  to  give  the 
court  power  to  direct  the  proceedings  of  its 
trustees,  if  occasion  for  such  direction  should 
arise  in  any  specific  instance,  and  not  to 
place  upon  the  court  the  burden  of  giving 
constant  directions  as  to  the  reducing  of  the 
property  to  money." 

Necessity  for  order  of  referee. —  It  being 
the  duty  of  a  trustee  in  bankruptcy  to  bring 
in  everything  he  believes  to  be  assets  of  the 
estate,  an  order  of  the  referee,  authorizing 
the  trustee  to  collect  the  amounts  due  under 
conditional  contracts  of  sale  assigned  by  the 
bankrupt,  is  unnecessary.  Matter  of  Barker 
Piano  Co.  (C.  C.  A.,  2d  Cir.),  37  Am.  B.  R. 
271,  233  Fed.  522. 

38.  Trustee's  right  to  sue  is  incidental  to 
the  performance  of  his  duties,  and  it  is  not 
thought  strictly  necessary  for  him  to  first 
obtain  the  consent  of  the  creditors  or  leave 
of  the  court,  though  perhaps  the  better  prac- 


tice is  that  he  should  do  so.  In  re  Meadows, 
Williams  &  Co.  (D.  C,  N.  Y.),  25  Am.  B.  R. 
lOO,  181  Fed.  911,  citing  Collier  on  Bank- 
ruptcy (7th  ed.),  p.  541. 

39.  See  discussion  under  §  70,  post. 

40.  In  re  Remington  Automobile  &  Motor 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  389,  153 
fed.  345;  Kiskadden  v.  Steinle  (C.  C.  A., 
6th  Cir.),  29  Am.  B.  R.  346,  203  Fed.  375; 
In  re  Newfoundland  Syndicate  (J).  C.,  N.  J.), 
28  Am.  B.  R.  119,  196  Fed.  443;  In  re 
Monarch  Corporation  ( D.  C,  Conn. ) ,  24  Am. 
B.  R.  428,  177  Fed.  464 ;  Matter  of  Common- 
wealth Lumber  Co.    (D.  C.,  Wash.),  35  Am. 

B.  E.  202,  223  Fed.  667;  Allen  v.  Grant  (Ga. 
Sup.  Ct.),  14  Am'.  B.  R.  349,  50  S.  E.  494, 
122  Ga.  552. 

41.  In  re  Remington  Automobile  &  Motor 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  389, 
153  Fed.  345;  Matter  of  Munger  Vehicle  Tire 
Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  395, 
168  Fed.  fllO;  In  re  Monarch  Corporation  (D. 

C,  Conn.),  24  Am.  B.  R.  428,  177  Fed.  464; 
Matter  of  Miller  Electrical  Maintenance  Co. 
(D.  C,  Pa.),  6  Am.  B.  R.  70,  111  Fed.  515: 
In- re  Eureka  Furniture  Co.  (D.  C,  Pa.),  22 
Am.  B.  R.  395,  170  Fed.  485. 

42.  In  re  Remington  Automobile  &  Motor 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  389, 
153  Fed.  345;  In  re  Monard  Corporation 
(D.  C,  Conn.),  24  Am.  B.  R.  428,  177  Fed. 
464. 

43.  In  re  Newfoundland  Syndicate  (D.  C, 
N.  J.),  28  Am.  B.  R.  119,  196  Fed.  443. 

44.  Matter  of  Stipp  Construction  Co.  ( C.  O. 
A.,  3d  Cir.),  34  Am.  B.  R.  333,  221  Fed.  372. 
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therefore  enforceable  in  a  suit  by  tbe  trustee  for  the  benefit  of  all  the  creditors.*^ 
But  if  directors  or  officers  of  a  corporation  have  unlawfully  diverted  its  funds 
to  the  detriment  of  creditors,  the  trustee  should  recover  the  assets  so  diverted.*® 
(5)  Suits  foe  other  pubposes. —  It  has  been  held  that  a  trustee  of  a 
tenant  in  common  cannot  bring  and  maintain  a  suit  for  the  partition  of  real 
estate  in  which  such  bankrupt  was  a  tenant  in  common  with  others.*''  If  an 
agreement  be  made  between  a  party  and  a  receiver  of  the  bankrupt's  property 
appointed  in  a  State  court,  the  trustee  may  not  sue  on  such  agreement.** 
It  is  not  the  duty  of  the  trustee  to  bring  suit  for  a  small  recovery  which 
would  not  p^o^re  beneficial  to  the  estate.**  Section  sixty  should  be  consulted 
for  suits  to  avoid  preferences;  section  sixty-seven  for  suits  to  annul  prefer- 
ential or  fraudulent  liens ;  and  section  seventy  for  suits  under  State  laws  tt) 
avoid  fraudulent  transfers.  The  diverse  character  of  the  suits  which  may  be 
brought  by  trustees  is  suggested  by  the  cases  in  the  foot-note.®" 


45.  Breck  v.  Brewster  (N.  Y.  App.  Div.) 
31  Am.  B.  E.  842,  153  N.  Y.  App.  Div.  800, 
138  N.  Y.  Supp.  821 ;  In  re-  Beachy  &  Co. 
(D.  C,  Wis.),  22  Am.  B.  R.  538,  170  Fed. 
825. 

Statutory  liabilities  of  directors. — Where, 
by  statute,  the  directors  are  personally  made 
liable  in  case  deibts  are  contracted  in  excess 
of  the  fixed  araoimt  of  the  capital  stock,  or 
in  any  other  contingency,  the'  existence  of 
this  liability  is'  no  reason  for  a  refusal  to 
call  in  and  collect  lupaid  stock  subscrip- 
tions. Such  liability  is  not  an  asset  of  the 
bankrupt  corporations,  but  is  security  for 
the  creditors.  The  trustee  in  bankruptcy 
has  no  right  to  pursue  this  remedy.  In  re 
Crystal  l^rings  Water  Co.  (D.  C,  Vt.),  3 
Am.  B.  «.  194,  96  Fed.  945. 

The  liability  of  stockholders  under  the  law 
of  Alabama,  where  subscriptions  to  the 
capital  stock  of  the  corporation  have  been 
paid  by  the  transfer  of  property,  alleged  to 
have  been  fraudulently  overvalued,  is  .enforce- 
able only  by  the  creditors  and  not  by  the 
corporation,  and  hence  does  not.  constitute 
"  property  "  passing  to  the  trustee  and  is  not 
enforceable  by  him.  Matter  of  Hoffman- 
Salvan  Roofing  Paint  Co.  (D.  C,  Ala.),  37 
Am.  B.  R.  426,  234  Fed.  798. 

46.  Trustee  to  enforce  personal  liability  of 
directors. — Where  it  appears  that  the 
directors  of  a  bankrupt  corporation,  or  a  ma- 
jority of  them,  were  also  directors  of  another 
corporation,  and  that  as  directors  of  such 
bankrupt  they  directed  the  payment  of  large 
sums  of  money  to  the  other  corporation 
knowingly  and  without  any  consideration, 
the  trustee  in  bankruptcy  should  institute 
proceedings  against  them  to  recover  such 
assets  knowingly  diverted  from'  the  bankrupt. 
Billings  V.  Millar  &  Son  Co.  CD.  C,  N.  Y.), 
35  Am.  B.  R.  846,  227  Fed.  185. 

47.  Hobbs  V.  Frazier  (Sup.  Ct.,  Fla.),  22 
Am.  B.  R.  684,  56  Fla.  796;  Lindsay,  as 
Trustee,  etc.,  v.  Runkle  (Sup.  Ct.,  Ohio),  24 
Am.  B.  R.  612,  92  N.  B.  489. 

48.  Love  V.  Export  Storage  Co.  (C.  C.  A., 
6th  Cir.),  16  Am.  B.  R.  171,  197,  143  Fed.  1. 


49.  Suit  to  recover  small  amount. —  It  is 
not  the  duty  of  a  trustee  in  bankruptcy  to 
institute  legal  proceedings,  expensive  in 
their  vefy  nature,  for  the  sake  of  securing  a 
small  recovery,  which  evidently  would  not 
cover  the  expenses  of  the  litigation,  or  for 
the  purpose  of  having  a  legal  proposition  de- 
termined, which,  when  settled,  while  of  gen- 
eral interest,  maybe,  would  not  result  in 
benefit  to  the  estate.  Billings  v.  Millar  & 
Son  Co.  (D.  C,  N".  Y.),  35  Am.  B.  R.  846, 
227  Fed.  185. 

50.  Mather  v.  Cos   (I>.  C,  Ohio),  1  Am. 

B.  R.  504,  92  Fed.  333;  In  re  Brodbine  (D. 

C,  Mass.),  2  Am.  B.  R.  53,  93  Fed.  643; 
In. re  Baudouine  (D.  C,  'N.  Y.),  3  Am.  B. 
R.  55,  96  Fed.  536;  In  re  Cohn  (D.  C,  N.  Y.), 
3  Am.  B.  R.  421,  98  Fed.  75.  Action  by  trus- 
tee in  bankruptcy  of  a  bank  to  recover 
money  alleged  to  have  been  furnished  by  it 
to  conduct  a  ibusiness  under  a  contra,ot  with 
a  manufacturing  corporation.  Monroe  v. 
Bushnell  (Sup.  Ct.,  Mich.),  22  Am.  B.  R. 
587,  122  N.  W.  508. 

Suit  to  recover  for  breach  of  bond  con- 
ditioned for  turning  of  assets  over  to  trus- 
tee in  event  of  adjudication,  see  Moore  Bros. 
V.  Cowan  (Sup.  Ct.,  Ala.),  26  Am.  B.  R.  902, 
55  So.  903. 

Avoidance  of  sale  of  assets  by  majority 
stockholders. —  The  bankrupt  was  a  large 
stockholder  of  a  corporation  which,  after  the 
bankrupt's  adjudication  and  before  the  ap- 
pointment of  his  trustee,  sold  all  of  its  assets 
with  the  consent  of  a  majority  of  the  stock- 
holders, who  knew  of  the  bankruptcy,  and 
that  a  trustee  was  imminent,  and  that  the 
bankrupt  estate  had  an  interest  in  the  prop- 
erty conveyed.  Instead  of  accepting  a  con- 
sideration which  was  of  value  to  the  bank- 
rupt estate,  they  accepted  one  which  wholly 
disregarded  his  interests,  except  to  cancel  the 
debts  of  the  bankrupt  to  the  vendee,  which 
created  an  illegal  preference.  It  was  held 
that  the  trustee,  after  his  appointment, 
became  beneficially  interested  as  a  stock- 
holder and  could  file  a  stockholder's  bill  in 
equity  to  vacate  the  sale  for  alleged  abuse 
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(6)  Practice  genekallt;  segiteity  foe  costs. —  If"  a  suit  is  ordered,  it 
should  be  in' the  name  of  "John  Doe,"  as  trustee- of  "  Kichard  Doe,-"  a  bank- 
rupt. Whether  in  no-asset  cases  security  may  be  demanded  by  the' proposed 
defendant  is  for  the  court  in  which  the  suit  is  •brought  to  determine.®^  Oosts 
may  be  allowed  defendants  payahle  out  of  the  funds  in  the  hands  of  the 
trustee,  where  the  conditions  warrant.*^  A  trustee  will  not  be- allowed  to  effect 
a  settlement  of  a  suit  which  a  court  of  equity  would  not  permit  the  bankrupt 
to  make.^*  Compromise  by  a  vote  of  a  majority  of  the  ci-editors  of  a  suit 
brought  by  the  trustee  need  not  necessarily  be  accepted.^ 


by  the  majority.  G-reenhall  -v.-  Carnegie 
Trwst  Co.  (D.  C,  N.  Y.),  25  Am.  B.  K.  300, 
180  Fed.  812.  , 

Recovery  of  premium  fraudulently  paid  by 
bankrupt.—  The  contract  of  an  insurance 
company  to  pay  a  person  an  aninuity  of 
$1,000  a  year  for  life,  beginning  July  1,  1916, 
in  consideration  of  $2,830,  paid  by  him  in 
1901  in  frai.d  of  creditors,-  ia  wholly  execu- 
tory,' and  his  trustee  in  bankruptcy,  in  190T, 
may  elect  to  cancel  the  contract  aind  recover 
the  consideration  for  the  beneiit  of  creditors. 
Smith  V.  Mutual  Life  Ins.  Co.  (C.  C;  Mais.), 
24  Am.  B.  E.  514,  178  Fed.  510,  s.  c,  19  Am. 
B.  R.  707,  158  Fed.  365. 

Fraudulent  transfers.^— A  trustee  in  bank- 
rupteyy  of  a  firm  and  its  members  may  Main- 
tain an  action  to  set  aside  transfers  made 
by  the  firm  and  its  members  with  intent  to 
hinder,  delay  and  defraud  creditors.  Barker 
V.  Franklin,  8  Ain.  B.  E.  468,  37  Misc.  292, 
75  N.  Y.  Supp.  305. 

Sale  of  property  by  bankrupt  and  partner. 
—  'Where  a  bankrupt  and  his  partner  con- 
ducting a  general  soda  fountain  business  sell 
their  entire  stock,  business  and  fixtures  to 
the  father-in-law  of  the  partner  and  the 
father  continues  the  business  under  the 
original  firm  name,  the  trustee  of  the  bank- 
rupt cannot  have  the  sale  set  aside  because 
the  vendee  left  the  property  in  the  posses- 
sion of  the  partner  who  created  a  large 
amount  of  debts,  credit  being  given  on  the 
strength'  of  the  possession  of  the  property. 
In  re  Young  (D.  C,  Ga.),  31  Am.  B.  R.  82, 
206  Fed.  187. 

51.  Where  the  suit  is  on  a  cause  of  action 
antedating  the  adjucjjication,  security  for 
costs  will  be  required  in  New  York.  Joseph 
V.  Makley,  8  Am.  B.  R.  18,  73  N.  Y.  App. 
Div.  156. 

Security  for  costs. — Where  a  trustee  in 
bankruptcy  has  no  assets  except  a  claim  upon 
which  he  is  about  to  bring  an  action,  and 
there  seems  to  be  no  prospect  of  his  succeed- 
ing, he  should  be  required  to  give  security 
for  costs.  Uhr  v.  Coulter  et  al.  (N.  Y.  App. 
Div.),  37  Am.  B.  R.  705,  172  N.  Y.  App.  Div. 
413. 

52.  Caten  v.  Eagle  B.  &  L.  Assn.  (D.  C, 
Pa.),  23  Am.  B.  R.  130,  177  Fed.  996. 

Liability  of  trustee  for  costs.— Where  an 
action  was  brought  by  bankrupts'  trustee 
over  eightem  months  after  adjudication  for 
an     indebtedness    alleged    to    be    due    the 


■'bankrupts,  against  which  a  counterclaim  was 
interposed ,  by  defendant,  who  prevailed  not 
only  on  his  counterclaim  but  also  in  entirely 
defeating  the  claim  of  the  trustee,  the  trustee 
is  responsible  for  the  costs  of  the  action. 
Matter  of  Havens  (D.  C,  N.  Y.),  25  Am. 
B.  E.  116,  182  Fed.  367. 

53.,  Settlement  by  trustee. — ^A  judgment 
note  was  given  by  a  bankrupt  and  entered 
within  four  months  of  the  date  of  the  pe- 
tition in  bankruptcy.  The  bankrupt  therfr' 
after  coAveyed  certain  property  to  another 
person  by  warranty  deed,  subject  to  certain 
mortgages,  a  portion  of  the  purchase  money 
being  placed  in  the  hands  of  the  vendee's  at- 
torneys to' hold  in  trust  for  the  bankrupt 
Tlntil  he  had  satisfied  such  judgment  and  then 
to  turn  the  same  over  to  the  bankrupt  less 
certain  interest  on  the  mortgages  and  un- 
paid taxes.  The  trustee  in  bankruptcy  in- 
stituted proceedings  in  the  court  in  which 
the  judgment  was  entered  to  have  it  declared 
ifavalid  as  being  an  unlawful  preference,  with 
the  result  that  the  judgment  was  struck  oflF; 
but  upon  appeal  the  lowef  court  was  reversed' 
for  lack  of  a  jury  trial.  Being  without  funds 
to  continue  the 'litigation,  the  trustee  nego- 
tiated for  a .  settlement  with  the  judgment 
creditor  whereby  the  latter  was  to  pay  the 
costs  and  in  addition  a  certain  sum  to  the 
trustee,  with  a  view  of  eliminating  the  trus- 
tee from  the  controversy  and  aflSrmlng  the 
validity  of  the  judgment  lien  upon  such 
property.  The  effect  of  such  settlement 
would  have  been  to  compel  the  purchaser 
to  pay  more  than  $1,200  in  addition  to  the 
money  left  in  his  attorneys'  hands,  whereas 
an  offer  by  the  purchaser  to  pay  the  costs 
and  furnish  counsel  to  proceed  with  the  liti- 
gation seemed  likely  to  be  successful  and 
for  the  interest  of  the  bankrupt's  creditors 
ultimately.  It  was  held  that  as  the  settle- 
ment proposed  to  do  what  the  bankrupt 
would  never  have  been  permitted  to  do  by 
a  court  of  equity  —  to  take  the  money  from 
the  judgment  creditor  at  the  expense  of  the 
vendee  in  violation  of  his  contract,  by  not 
reducing  the  amount  of  the  judgment  lien 
—  it  was  inequitable  to  permit  the  trustee, 
who  had  no  higher  rights  than  the  bankrupt, 
to  do  so  and  that  the  offer  of  the  vendee 
should  be  accepted.  In  re  Geiselhart  (D  C. 
Pa.),  25  Am.  B.  E.  318,  181  Fed.  622. 

54.  Compromise.— Where   creditors,    repre- 
sentmg  a  majority  in  number  and  amount 
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f.  Property  vested  in  trustees. — (1)  In  genebax. —  The  property  which  con- 
stitutes the  estate  of  the  bankrupt,  and  vests  in  the  trustee,  is  considered  fully 
in  the  discussion  under  section  seventy. 

(2)  Amendatory  act  of  1910. —  The  amendatory  act  of  1910  amended  sub- 
division 2  of  subsection  a  by  providing  in  effect  that  the  trustee  should  have 
the  same  title  to  property  in  the  custody  of  the  court  that  a  creditor,  holding 
an  execution  or  other  lien  by  legal  or  equitable  proceedings  levied  against 
that  property,  would  have  under  a  State  law;  and,  as  to  property  not  in 
the  custody  of  the  court,  that  the  trustee  should  stand  in  the  position  of  a. 
judgment  creditor  holding  an  execution  returned  unsatisfied,  thus  entitling 
him  to  proceed  against  the  assets  in  the  same  manner  as  a  judgment  creditor.^* 

(3)  Rule  existing  peioe  to  amendment. —  Prior  to  the  amendment  of 
1910  the  trustee  was  not  clothed  with  the  privileges  of  a  judgnient  creditor.*® 
The  trustee's  title  as  against  a  claim  under  an  unrecorded  conditional  sale, 
though  the  State  law  required  record,  did  not  prevail.*'^  This  rule  still  applies 
where  property  was  acquired  by  the  bankrupt  on  a  conditional  sale  contract 
prior  to  the  amendment.**  The  supreme  court  had  held  in  effect  that  a  trustee 
in  bankruptcy  under  an  unrecorded  contract  of  conditional  sale  was  only  vested 
with  the  title  and  interest  of  the  bankrupt  in  the  property  acquired  by  him 
under  such  contract.** 

.(4)  Amendment  to  be  consteued  with  §  70. —  Under  §  70, of  the  act  the 
trustee  is  vested  by  operation  of  law  with  the  title  of  the  bankrupt  as  to  all 
property  which  belonged  to  him  in  his  own  right,  and  he  takes  the  same,  not  as 
an  innocent  purchaser,  but  subject  to  all  valid  claims,  liens  and  equities.®" 
Under  this  statutory  limitation,  the  trustee  was  held  "  to  stand  in  the  shoes  of 
the  bankrupt,"  ®^  so  that  where  a  lien  or  security  existed  which  was  enforceable 
as  against  the  bankrupt,  it  must  be  recognized  by  the  trustee,  and  could  not 
therefore  be  attacked  by  the  trustee  for  the  benefit  of  general  creditors.  It 
seems  that  the  language  of  the  amendment  naight  have  found  a  more  appro- 
priate place  in  section  70  of  the  act,  but,  however  that  may  be,  it  is  plain  that 
the  two  sections  must  now  be  construed  together  and  that  the  trustee  can  no 
longer  be  said  to  have  the  limited  title  of  the  bankrupt.®^ 

of  claims   vote  at  a  special  meeting  in  favor  in  that  the  bankrupt  never  had  a  fee  or  any 

of  a,n  offered  compromise  of  a  suit  brought  legal    or    equitable    interest    in    the    lands, 

bv  the  trustee,  the  court  will  not  necessarily,  London  v.  Epstein   (Sup.  Ot.,  App.  Div.,  N. 

upon   the   authority   of   section   56-a   of  the  Y.),  24  Am.  B,  R.  557,  38  N.  Y.  App.  Div. 

bankruptcy  act,  direct  the  trustee  to  accept  513. 

the  compromise,  but  in  a  proper  case  will  57.  Crucible  Steel  Co.  v.  Holt   (C.  O.  A., 

order  a  bond  of  indemnity  to  be  executed  by  6th    Cir.),    23    Am.    B.    R.    302,    174  Fed. 

the"  creditors  opposing  the  compromise,  sav-  127.                                              r>+    tt    «  ^     o9o 

ine  the  bankrupt  estate  from  costs,  expenses  58.  Holt  v.  Henley   (Sup.  Ct.,  U.  S.),  232 

Sid  counsel  Tees  of  such  litigation.     In  re  U.  S.  637,  32  Am.  B.  R.  161,  58  L.  Ed.  767 

MeadowTwimams  &  Co.   (D.  C.,  N.  Y.),  25  (revg.  27  A""  B.  R^578),  193  Fed.  920. 

Arr>    Tt    T?    ifMl    181  Fed   911  59.  York  Manufacturing  Co.  v.  Cassell,  201 

65.  See     House     Committee    Keport     on  U.  S.  344,  15  Am.  BR.  633,  50  L.  Ed.  782 ; 

Amendatory  Act  of  1910.    See  Bank  of  North  Dunlop  v.  Mercer    {C    C    A.,  8th  Cir.),   19 

America  v    Penn.  Motor  Co.   (Pa.  Sup.  Ct.),  Am'.  B.  R.  361,  156  Fed.  545. 

31  Am-    B    R    395,   83  Atl.   622;   Sattler  v.  60.  See  Bankr.  Act,  §  70-a,  and  discussion 

Sloninskv    (D    C,  Pa.),  28  Am.  B.  R.  729,  thereunder. 

199  Fed^'sgk ;  ■  In  re  Snelling  ( D.  C,  Mass. , ,  61.  Security  Warehou^ng  Co.  v.  Hand  206 

90  it;   kl?    818   202  Fed   259  U.  S.  415,  19  Am.  B.  R.  291;  In  re  Standard 

56   Privileges  of  trustee  prior  to  amend-  Telephone  &  Elec.  Co.,  216  U.  S.  544,  24  Am. 

ment  of   1910.— The  trustee  in  bankruptcy  B.  R.  761.                    ,   ,^   r,    nu-   ^    ois  a~, 

oTone  who.  prior  to  his  insolvency,  paid  the  62   In  re  Hammond  (D.  C,  Ohio) ,  2«  Am', 

consideration  of  a  conveyance  to  another  is  B.  R  336,  188  Fed.  imo. 

nTcloaed  wi?b  fhe  privileges  of  a  judgment  Effect   of   failure   to   amend  section   70- 

creditor,   and  cannot   attack  the  conveyance  Although    the   amendment    of    1910    to    the 
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(5)  Geneeal  pubpose  and  effect  of  amendment. —  It  was  to  obviate 
the  prior  limitation  upon  the  right  of  a  trustee  to  attack  unrecorded  condi- 
tional sale  contracts  and  other  like  liens,  that  section  47,  clause  2,  sub^ 
section  a,  of  the  act  was  amended  by  inserting  the  words  "And  such  trustees, 
as  to  all  property  in  the  custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers 
of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon."** 
The  purpose  of  the  amendment  was  to  give  to  the  trustee  the  lien  of  a  judgment 
creditor,  enabling  him  to  protect  general  ci*edit6rs  from  unrecorded  liens, 
unlawful  transfers,  spurious  claims  "and  other  dissipations  of  the  assets  of  the 
estate,  which  a  lien  or  judgment  creditor  might  have  prevented  had  bankruptcy 
not  intervened.**  Decisions  holding  that  a  trustee  has  no  other  right  than 
belonged  to  the  bankrupt  are  no  longer  controlling.*^  The  amendment  is 
not  to  be  given  any  retroactive  effect.**  If  none  of  the  creditors  of  the  bankrupt 
had  a  lien  by  judgment  or  oth^^wise  against  the  property  in  question,  the 
amendment  does  not  increase  the  triistee's  rights,  but  as  to  such  property  he 
stands  in  the  shoes  of  the  bankrupt. *'' 

(6)  Status  of  teustee  that  of  ceeditoe  holding  lien. —  The  trustee 
no  longer  "  stands  in  the  shoes  of  the  bankrupt."  **  Under  the  amendment  the 
trustee  may  attack  the  validity  of  any  lien,  or  other  claim  against  the  bank- 
rupt's property  which  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 


bankruptcy  act,  increasing  the  rights  of  a 
trustee  in  bankruptcy  to  those  of  a  lien 
creditor,  should  more  properly  have  been 
made  to  section  70,  which  deals  with  prop- 
erty as  to  which  the  trustee  acquires  title, 
than  to  section  47,  which  relates  more  par- 
ti:(^larly  to  the  duties  of  a  trustee,  it  does 
not  follow  that  it  should  necessarily  have 
been  so  made,  or  that  it  is  any  the  less 
effective  because  having  been  made  to  the 
latter  section,  the  intention  of  Congress  hav- 
ing been  clearly  expressed  by  the  terms  of 
the  amendment.  In  re  Williamsburg  Knit- 
ting Mill  (D.  C,  Va.),  27  Am.  B.  R.  178, 
190  Fed.  S71. 

63.  Statement  of  Eepresentative  Shirley 
to  the  House  of  Representatives,  Congres- 
sional Record,  Gist  Congress,  2d  session,  pp.  . 
2552-4.  It  was.  for  the  purpose  of  avoiding 
the  construction  of  the  bankruptcy  act  by 
York  Manufacturing  Co.  v.  Cassell,  201  U.  S. 
344,  15  Am.  B.  R.  633,  50  L.  Ed.  782,  that 
the  amendment  was  enacted.  Matter  of  Kruse 
(D.  C,  Iowa),  37  Am.  B.  R.  687,  689,  234 
Fed.  470. 

64.  Matter  of  City  Drug  Store  (D.  C,  Ga.), 
35  Am.  B.  R.  335,  224  Fed.  132. 

65.  In  re  Gehrie-Herbine  Co.  (D.  C,  Pa.), 
26  Am.  B.  R.  470,  188  Fed.  502. 

66.  Arctic  Ice  Maeh.  Co.  v.  Armstrong 
County  Trust  Co.  (C.  C.  A.,  3d.  Cir.),  27 
Am.  B.  R.  562;  In  re  Schneider  (D.  C,  Pa.), 
29  Am.  B.  R.  469,  203  Fed.  589. 

As  to  the  effect  of  amendment  on  rights  ac- 
cruing prior  to  its  passage,  see  Hinchman  v. 
Consolidated  Arizona  Smelting  Co.  (D.  C, 
Me.),  29  Am.  B.  R.  893,  198  Fed.  907. 

Rule   of  interpretation.— The   amendment 


gives  a  rule  of  interpretation  rather  than  a 
substantive  right,  and,  therefore,  such  amend- 
ment is  applicable  to  a  contract  of  condi- 
tional sale  made  prior  to  its  enactment, 
which,  by  State  law  in  force  at  the  time  it 
was  made,  is  invalid  because  not  recorded. 
In  re  Farmers'  Co-operative  Co.  (D.  C,  N. 
Dak.),  30  Am.  B.  R.  190,  202  Fed.  1008. 

67.  In   re  Flatland    (C.   C.  A.,   9th   Cir.), 
28  Am.  B.  R.  476,  196  Fed.  310. 

68.  Matter  of  Sterne  &  Levi   (Ref.,  Tex.), 
26  Am.  B.  R.  535,  540. 

Trustee  no  longer  in  position  of  bankrupt. 
—  In  the  case  of  In  re  Nelson  (D.  C,  S 
Dak.),  27  Am.  B.  R.  272,, 275,  91  Fed.  233, 
the  court  said :  "  Under  section  47,  subd.  '  a,' 
2  of  the  Bankruptcy  Act,  as  amended  in  1910, 
if  property  coming  into  the  custody  of  the 
court  be  claimed  by  another,  the  trustee  is 
vested  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  thereon.  Applying 
lbs  plain  interpretation  to  this  section  anc 
amendment,  it  follows  that  an  agreement 
which  would  have  been  binding  upon  and 
could  have  been  enforced  between  the  par- 
ties hereto  prior  to  the  amendment  of  1910 
no  longer  necessarily  binds  the  trustee.  His 
ppaition  is  no  longer  the  same  as  that  of 
the  bankrupt,  but  he  is  now  in  the  position 
of  a  creditor  holding  a  legal  or  equitable  lien 
and  in  this  case  the  conditional  sale  of  this 
property  and  the  writing  above  set  forth, 
termed  a  'warehouse  receipt,'  are  to  be  in- 
terpreted exactly  as  if  the  trustee  were  a 
creditor  holding  such  lien.     In  re  Franklin 
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might  have  attacked."  Under  this  provision  of  the  statute  the  trustee  is  not 
limited  to  such  objections  to  a  transaction  between  the  bankrupt  and  a  cred- 
itor as  the  bankrupt  might  have  had,  but  he  may  make  any  objection  that  a 
creditor  holding  a  lien  might  make.™  The  class  of  cases,  unprovided  for  by 
the  original  act,  and  intended  to  be  reached  by  the  amendment,  -was  that  in 
which  no  creditors  had  acquired  liens  by  legal  or  equitable  proceedings  and 
to  vest  in  the  trustee  for  the  interest  of  all  creditors  the  potential  rights  of 
creditors  potential  with  such  liens.''^  The  language  is  readily  susceptible  of 
this  construction.  It  recites  that  such  trustee  "  shall  be  deemed  vested  with 
all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon."  This  language  aptly  refers  to  such  rights, 
remedies  and  powers  as  a  creditor  holding  such  a  lien  is  entitled  to  under 
the  law,  rather  than  to  the  rights,  remedies  and  powers  of  a  creditor  who 
had  actually  fastened  a  lien  on  the  property  of  the  bankrupt  estate."     The 


69.  Pacific  state  Bank  v.  Coats  (C,  C.  A., 
9th  Cir.),  30  Am.  B.  E.  655,  205  Fed.  618 
(quoting  text)  ;  Matter  of  Sliute  (D.  C, 
Wash.),  37  Am.  B.  R.  554,  233  Fed.  544; 
Matter  of  City  Drug  Store  (D.  C,  Ga.),  35 
Am.  B.  E.  335,  224  Fed.  132. 

The  status  of  the  geneial  creditors  was 
changed  hy  the  amendment,  and  hy  opera- 
tion of  law  a  lien  was  created  and  estab- 
lished in  favor  of  the  trustee  for  the  gen- 
eral creditors.  In  re  Pacific  Elect.  Auto- 
mobile Co.  (D.  C,  Wash.),  35  Am.  B.  E.  322, 
224  Fed.  220. 

Status  of  trustee. —  The  trustee,  as  repre- 
sentative of  the  general  creditors  now  nas 
the  serviceable  footing  of  a  judgment  credi- 
tor holding  an  execution  duly  returned  im- 
satisfied  or  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings.  Matter  of  Shelly 
(D.  C,  N.  Y.),  »7  Am.  B.  E.  514,  235  Fed. 
311. 

70.  Scandina/ian  American  Bank  v.  Sabin 
(0.  C.  A.,  9th  Cir.),  36  Am.  B.  E.  151,  227 
Fed.  579;  Meier  &  Frank  Co.  v.  Sabin  (C.  C. 
A.,  9th  Cir.),  32  Am.  B.  E.  595,  214  Fed.  231; 
Brandt  v.  Mayhew  (C.  C.  A.,  9th  Oir.),  33 
Am.  B.  E.  845,  218  Fed.  422;  Matter  of 
Lane  Lumber  Co.,  (C.  C.  A.,  flth  Cir.),  33 
Am.  B.  E.  491,  '217  Fed.  650. 

71.  Potential  rights  of  creditors. —  In  the 
case  of  Pacific  State  Bank  v.  Coats  (C.  C. 
A.,  9th  Cir.),  30  Am.  B.  E.  655,  205  Fed.  618, 
the  court  quotes  the  text  and  says:  "The 
purpose  of  this  amendment  is  to  vest  in  the 
trustee  for  the  interest  of  all  creditors  the 
potential  rights  of  creditors  possessing  or 
holding  liens  upon  the  property  coming  into 
his  custody  by  legal  or  equitable  proceedings. 
The  trustee  no  longer  stands  in  the  shoes 
merely  of  the  bankrupt,  with  the  limited 
rights  of  the  bankrupt  to  attack  unrecorded 
lienis  which  may  be  valid  and  unimpeachable 
by  the  bankrupt;  but  the  amendment  by 
operation  of  law  vests  in  him  a  lien  equiva- 
lent to  such  as  would  be  acquired  by  legal 
or  equitable  proceedings  upon  the  prop- 
erty coming  iiiio  his  custody  by  virtue  of  the 
bankruptcy  proceedings."  See  Matter  of 
Thomp^m    (Eef.,  N.  J.),  3*7  Am.  B.  E.  434 


(quoting  text) ;  Cooper  Grocery  Co.  v.  Park 
(C.  C.  A.,  5th  Cir.),  33  Am.  B.  E.  262,  218 
Fed.  42  (quoting  text  with  approval). 

Liability  on  note  not  enforceable  by  bank- 
rupt.— ^Where  a  note  signed  by  defendant  as 
treasurer  of  the  ®.  Co.,  could  not  be  enforced 
against  him  personally  by  the  payee,  under 
Mass.  E.  L.,  c.  73,  §  37,  the  payee's  trustee 
in  bankruptcy,  who  is  vested  by  this  section, 
as  amendSd  in  1910,  with  the  rights  of  an 
attaching  creditor,  has  no  greater  rights  in 
respect  to  the  note  than  the  payee  himself. 
Jump  V.  Sparling  (Snip.  Jud.  Ot.,  Mass.),  33 
Am.  B.  E.  91,  106  N.  E.  878. 

72.  In  re  Bazemore  (D.  C,  Ala.),  26  Am. 

B.  E.  494,  189  Fed.  236;  In  re  Calhoun  Sup- 
ply Co.  (C.  C,  Ala.),  26  Am.  B.  E.  528, 
189  Fed.  537;  Sturdivant  Bank  v.  Schade  (0. 

C.  A.,  8th  Cir.),  27  Am.  B.  E.  673,  196  Fed. 
188;  Matter  of  Stern  (D.  C,  Ohio),  30  Am. 
B.  R.  694,  208  Fed.  488;  Matter  of  Lane 
Lumber  Co.  (D.  C,  Idaho),  31  Am.  B.  E.  792, 
210  Fed.  82;  Matter  of  Superior  Drop  Forge 
&  Mfg.  Co.  (D.  C,  Ohio),  31- Ani.  B.  E.  455, 
208  Fed.  813,  quoting  text.  Matter  of  Cooper 
(D.  C,  Iowa),  36  Am.  B.  E.  321,  216  Fed. 
309. 

The  effect  of  the  amendment  of  1910  to 
section  47-a  of  the  bankrupfoy  act  is  to  col- 
lectively put  the  creditors  of  a  bankrupt  in 
the  position  of  judgment  or  attaching  cred- 
itors by  representation  and  enables  the  trus- 
tee to  avoid  the  lien  of  a  chattel  mortgage 
given,  prior  to  the  amendment,  by  the  hax^- 
rupt  on  merchandise  retained  by  him  undSr 
drcumstances  which  made  such  mortgage 
void  as  to.  creditors.  In  re  Hammond  (D.  C., 
Ohio),  26  Am.  B.  R.  336,  188  Fed.  1020. 

Petitioner  delivered  to  bankrupt  certain 
farm  implements  pursuant  to  agreements, 
contemplating  a  sale,  wherein  bankrupt 
agreed  to  hold  the  property  in  trust  for  the 
petitioner  to  secure  it  for  the  purchase  price 
of  same.  Certain  terms  of  credit  were  given, 
bankrupt,  however,  agreeing  to  turn  over 
upon  demand  all  notes,  cash,  checks,  and 
book  accoimts  received  by  him  or  arising  out 
of  the  sale  of  the  property,  which  when  so 
surrendered  were  to  be  credited  to  bankrupt 
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amendment  tests  in  the  trustee,  by  operation  of  law,  a  lien  equivalent  in  all 
respects  to  that  a-equired  upon  the  property  coming  into  the  custody  of  the 
trustee,  by  virtue  bf  legal  or  equitable  proceedings  instituted   against  the 


as  payment  on  account  of  the  purchase  price. 
"It  was  provided  that  petitioner  could  ter- 
minate the  contract  at  any  time  hy  notice  in 
writing  in  case  it  became  satisfied  that  bank- 
rupt was  not  entitled  to  the'  credit  extended, 
and  it  was  further  stated  that  the  written 
agreement  contaitied  all  the  "  conditions  of 
the  I'sale."  It  was  held  that  the  agreements 
were  contracts  of  sale;  that  the  provision, 
therein  that  title  to  the  property  should  re- 
main in  the  vender  until  fully  paid  for  was, 
under  the  law  of  Pennsylvania, '  void  as 
against  bankrupt's  creditors  and  so  void  as 
against  bankrupt's  trustee  under  section  47a, 
(2)  of  the  bankruptcy  act,  as  amended  in 
1910.  In  re  Hartdagen  (D.  C,  Pa.),  26  Am. 
B.  R.  532,  189  Fed.  546. 

In  the  case  of  Matter  of  Pittsburg-Big 
Muddy  Coal  Co.  (C.  C.  A.,  7th  Cir.),  32  Am. 
B.  R.  452,  215  Fed.  703,  the  court  said: 
"  Under  the  ameiidmerit  the  filing  of  a  peti- 
tion in  bankruptcy  constitutes  an  ^guitablt 
lev^  and  a  caveat  to  the  world,  for  the  fol- 
lowing reasons:  1.  The  plain  and  natural 
readiiig  of  the  words  gives  the  trustees  the 
same  right  to  attach  or  resist  secret  liens 
that  judgment  creditors  would  have  had  if 
bankruptcy  had  not  intervened,  no  matter 
whether  there  are  or  are  not  any  such  cred- 
itors when  the  petition  in  bankruptcy  ig 
filed.  2.  If  the  amendment  were  to  be  con- 
strued so  as  to  limit  the  power  of  the  trustee 
to  cases  in  which  therie  are  lien  creditors, 
virtually  nothing  would  be  added  to  the 
original  Act,  for  under  sections  67-c  and  f 
lieiis  created  within  four  months  prior  to  the 
filing  of  the  petition  may  be  used  by  the 
trustee  for  the  benefit  of  the  estate.  3.  Al- 
though extraneous  matter  cannot  properly  be 
looked  to  in  aid '  of  the  interpretation  of  a 
clear  and  unambiguous  statute  (for  such  a 
statute  carries  its  own  means  of  interpreta- 
tion), yet  it  may  not  be  amiss,  as  against  a 
contention  that  this  amendment  is  not  unam- 
biguous, to  note  that  it  was  the  intention  of 
the  committee  in  charge  of  the  measure  that 
the  rule  announced  in  York  Mfg.  Co.  v.  Ci«- 
sell  (15  Am.  B.  R.  633,  201  U.  S.  344),  should 
be  changed." 

It  is  true  that  the  case  of  In  re  Lausman 
(D.  C,  Ky.),  25  Am'.  B.  R.  186,  183  Fed.  647, 
conflicts  with  the  view  stated  in  .the  text. 
In  this  case  a  computing  scale  had  been  sold 
to  the  bankrupt  upon  a  contract,  which  was 
never  recorded,  that  title  should  remain  in 
the  .vendor  until  the  agreed  price  was  fully 
paid,  a  portion  of  which  was  still  due  at  the 
time  of  adjudication.  Under  the  settled  law 
of  Kentucky,  this  contract  constituted  a  sale 
and  a  mortgage  back  to  the  vendor  to  secure 
the  price,  but  was  valid,  whether  recorded 
or  not.  as  between  the  parties  and  as  against 
general   creditors  having  no  liens.     It  was 


held  that  it  was  immaterial  whether  the 
ot^er  debts  of  the  bankrupt  were  created  be- 
fore or  after  the  mortgage  in  question  was 
given,  unless  a  lien  on  the  computing  scale  in 
fa,vor  of  same  other, creditor  :H'as. otherwise 
acquired  previous  to  the  adjudication,  that  it 
was  immaterial  that  the  mortgage  was  not 
acknowledged  or  recorded  and  that  no  such 
lien  having  been  otherwise  acquired,,  the 
vendor  had  a  preferred  claim  as  against  the 
scale  or  the  proceeds  of  the  sale  thereof, 
under  section  64-b  (5)  of  the  bankruptcy  act. 

Bankrupt  executed  and  delivered  a  bill  of 
sale  for  a  motor  truck  to  petitioner  who  had 
paid  the  full  value  thereof  in  cash,  bankrupt 
agreeing  to  deliver  the  truck  upon  directions 
being  given  therefor.  The  truck,  which  bore 
bankrupt's  name  painted  on  it  in  large  let- 
ters, was  thus  permitted  to  remain  in  its 
possession  and  use,  being  kept  at  a  garage 
where,  when  bankruptcy  intervened,  it  was 
beibg  held  under  an  attachment  in  a  suit 
by  the  garage  company  for  storage  charges 
and  supplies.  Upon  a  petition,  to  reclaim'  the 
property  it  appeared  that  the  law  of  Massa- 
chusetts requires  delivery  in  order  to  make 
a  purchaser's  title  good  against  subsequent 
purchasers  without  notice  or  attaching  cred- 
itors. Held,  that  the  trustee  in  bankruptcy, 
being  vested  with  the  rights,  remedies  and 
powers  of  a  lien  creditor  by  virtue  of  the 
amendment  of  1910  to  section  74  of  the 
Bankruptcy  Act,  was  entitled  to  the  property 
as  against  bankrupt's  vendee.  In  re  Waite- 
Robbins  Motor  Co.  (D.  C,  Mass.),  27  Am. 
B.  R.  541,  192  Fed.  47. 

Property  procured  by  fraudulent  repre- 
sentations.—^Where  vendors  at  the  earliest 
opportunity  rescind  a  sale  of  property  to  a 
bankrupt;  pj'ocured  by  the  latter's  fraudulent 
representations,  and  under  the  State  law  the 
rights  of  the  defrauded  vendor  prevail  over 
the  claims  "of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon,"  the 
trustee  in  bankruptcy  acquires  no  title  to 
such  property  under  section  47-a  ( 2 ) .  Matter 
of  Gold  (C.  C.  A.,  7th  Cir.),  31  Am.  B.  R 
18,  210  Fed.  410. 

Warehouse  receipts.— Upon  the  bank- 
ruptcy of  a  cotton  factor  who  stored  the 
cotton  in  a  warehouse  and  pledged  the  re- 
ceipts therefor,  there  were  intervening  peti- 
tions by  consignors  and  receipt  holding 
pledgees.  Held,  that  by  virtue  of  the  amend- 
ment of  1910  to  section  47a(2)  of  the  Bank- 
ruptcy Act,  the  trustee  represents  creditors 
not  secured  by  receipts  with  the  same  force 
and  effect  as  if  they  had  levied  executions 
upon  the  cotton  in  the  warehouse.  This  prop- 
erty came  into  the  custody  of  the  bankruptcy 
court,  and  titles  or  liens  which,  under  the 
State  law,  would  have  prevailed  against  such 
levymg  creditors  ^re  superior  to  the  title  of 
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bankrupt  by  a  creditor J^  This  provision  of  the  bankruptcy  act  puts  the 
trustee,  in  so  far  as  the  assets  of  the  estate  are  concerned,  in  the  position  of  a 
lien  creditor,''*  but  does  not  necessarily  give  him  the  status  of  a  purchaser 
without  noticeJ^  His  rights  in  respecl  to  the  property  against  vrhich  the  lien 
is  asserted  flow  from  the  amendment  and  not  from  the  creditors  of  the  estate, 
for  whose  benefit  such  rights  must  be  exercised^® 

(7)  StATTTS    DETEBMINED    AS    OF    DATE    OF    FILING    PETITION. The    StatutC 

does  not  indicate  the  time  as  of  which  the  trustee  is  to  be  regarded  as  having 
acquired  the  status  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings; 
It  frequently  becomes  important  to  determine  the  time  when  the  status  exists, 
as  where  for  instance  the  lien  of  a  creditor  becomes  effectual  under  a  statute 
if  perfected  by  execution,  attachment  or  other  process  before  the  filing  or 
recording  of  an  instrument  affecting  or  transferring  the  property  in  ques- 
tion." If  the  instrument  was  duly  recorded  or  filed  prior  to  bankruptcy  the 
lien  of  a  creditor  did  not  attach  at  that  time  and  the  trustee  upon  his  appoint- 
ment acquires  no  right  to  attack  the  validity  of  the  instrument.  In  analogy 
to  the  ruliligs  in  respect  generally  to  the  effect  of  filing  a  petition  in  bankruptcy, 
it  has  been  authoritatively  detennined  that  the  status  of  the  trustee  as  a  cred- 
itor holding  a  lien  exists  as  of  the  date  of  the  filing  of  such  petition.™' 

(8)  Unrecoeded  LIENS. — One  principal  object  of  the  statute  is  to  vest 


the  trustee.  Interstate  Banking  &  Trust  Co. 
V.  Brown  (C.  C.  A.,  6th  Gir.),  37  Am:  B.  E. 
771,  235  Fed.  32. 

73.  Matter  of  Thompson  (Ref.j  N.  J.),  37 
Am.  B.  E.  434,  quoting -text;  Pacific  State 
Bank  v.  Coats  (CO.  A.,  9th  Cir.),  ,30  Am. 
B.  E.  655,  205  Fed.  618.  But  see  Sparks  v. 
Weatherly  (Sup.  Ot.  Ala.),  32  Am.  B.  E. 
835,  58  So.  280',  wherein  the  court  said: 
"  We  are  of  the  opinion  that  the  clause 
of  the  amendment  in  question  was  in- 
tended to  provide  that  as  to  property  ad- 
versely held  the  trustee  should  he  entitled  to 
proceed  in  such  cases  and  in  such  manner 
as  an  individual  creditor  mighty  hav?  pro- 
ceeded in  subjecting  the  assets  of  the  bank- 
rupt, had  the  bankruptcy  not  ihtervened  to 
prevent;  and  that  no  enlargement  of  the 
rights  of  the  trustee  representing  creditors 
was  intended  over -and  above  the  rights  con- 
ferred upon  the  creditors  themselveB  by  the 
statutes  of  the  State ;  that  as  to  substantive 
rights  the  trustee  is  in  no  better  position 
than  the  bankrupt  or  his  creditors  would 
have  been,  except  •that  he  may  come  into 
equity  without  being  required  to  first  exhaust 
his  remedy  at  law,  a  matter  of  advantage  to 
the  trustee  in  some  jurisdictions." 

State  law  to  control. —  The  rights  of  a 
trustee  under  section  47a  (2)  of  the  Biank- 
ruptcy  Act  to  property  coming  "  into  the 
custody  of  the  hankruptcy  court,"  being  the 
"  rights  *  *  *  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  "  are 
essentially  a  matter  of  State  law.  Matter 
of  Floyd-Scott  Co.  (D. C,  Mass.),  35  Am. 
B.  E.  463,  224  Fed.  987. 

74.  In  re  Hartdagen  (I>.  C,  Pa.),  26  Am. 
B.  E.  532,  189  Fed.  546;  Matter  of  O'Brien, 


Jr.  (D.  C,  N.  J.),  32  Am.  B.  E.  347,  215 
Fed.  129.^ 

75.  Matter  of  Superior  Drop  Forge  and 
Mfg.  Co.  (D.  C.,  Ohio),  31  Am.  B.  E.  455, 
208  Fed.  813;  Matter  of  Eemson  Mfg.  Co. 
(C.  C.  A.;  2d  Cir.),  36  Am.  B.  E.  799. 

76.  In  re  Farmers  Cowjperative  Co.  (D.  C, 
N.  Dak.),  30  Am.  B..E.  190,  202  Fed.  1008; 
In  re  O'Callaghan  (Eef.,  Mass.),  30  Amv  B. 
E.  97. 

77.  Martin  v.  Commercial  National  Bank 
(C.  O.  A.,  5th  Cir.),  36  Am.  B.  E.  25,  228 
Fed.  651,  in  which  case  it  was  held  that 
where  no  creditor  of  4,  bankrupt  acquired  a 
lien  on  property  covered  by  a  mortgage  which 
was  executed  before  the  foiir  months'  period 
antedating  the  bankruptcy  but  was  recorded 
within  that  period,  the  trustee  did  not  ac- 
quire the  status  of  a  creditor  holding  a  lien 
superior  to  that  of  the  mortgage. 

78.  Bailey  v.  Baker  lee  Machine  Co.,  239 
U.  S.  268,  35  Am.  B.  E.  814,  60  L.  Ed.  275,^ 
in  which  it  was  stated  that  the  view  which 
accords  with  other  provisions  of  the  act  is 
that  the  trustee  takes  the  status  of  a  creditor 
having  a  lien  as  of  the  time  when  the  peti- 
tion in  bankruptcy  is  filed;  Fairbanks  Steam' 
Shovel  Co.  V.  Wills,  240  XJ.  S.  642,  36  Am. 

B.  E.  754,  60  L.  Ed.  841,  affg.  32  Am.  B.  E. 
381;  Matter  of  Anson  Mercantile  Co.  (D.  C., 
Tex.),  38  Am.  B.  E.  952.  See  Am.  Bankr. 
Dig.  §  338. 

The  status  of  a  lien  or  judgment  creditor, 
conferred  upon  a  trustee  in  bankruptcy  by 
the  amendment  of  1910  to  this  section,  dates 
from' the  filing  of  the  petition  in  bankruptcy, 
and  is  not  retroactive  as  regards  the  prior 
four  months'  period.    Bunch  v.  Maloney  (C. 

C.  A.,  8th  Cir.),  37  Am.  B.  E.  369,  233  Fed. 
967. 
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in  the  trustee  the  same  right  to  attack  secret  imrecorded  liens,  where  record 
was  required  by  the  State  law,  as  was  given  to  judgment  creditors  and  others 
under  that  law.™  It  was  not  the  purpose  of  the  amendment  to  enlarge  the 
rights  of  a  trustee  as  against  a  lien  or  under  a  state  statute,  but  the  main 
purpose  was  to  enable  the  trustee  to  avoid  secret  and  unrecorded  liens  created 
by  the  act  of  the  bankrupt.***  So  that  where  an  instrument  conveying  real 
property  was  not  recorded  prior  to  bankruptcy,  it  has  been  held  that  the 
trustee  takes  title  to,  the  land,  under  a  statute  which  provides  that  a  pur- 
chaser of  land  who  records  his  deed  before  a  prior  purchaser  has  a  superior 
title. *^  The  trustee  of  a  bankrupt  chattel  mortgagor  has  all  the  rights  and 
remedies  of  a  lien  or  judgment  creditor  as  against  an  unrecorded  chattel 
mortgage,  and  the  mortgagee  may  not  after  the  filing  of  a  petition  in  bank- 
ruptcy against  the  mortgagor  take  possession  of  the  property  under  the  mort- 
gage.^ ■  The  recording  to  be  effectual  must  be  such  as  complies  with  the 
requirements  of  the  recording  acts,  and  in  case  of  a  failure,  as  where  the 
instrument  was  not  properly  acknowledged,  the  trustee  may  avail  himself  of 
the  defects,  in  the  same  manner  and  to  the  same  effect  as  a  lien  or  judgment 
creditor.*^  A  contract  of  conditional  sale,  void  under  the  State  law  as  against 
judgment  creditors  of  the  purchaser  unless  recorded,  is  likewise  void  as 
against  the  trustee  in  bankruptcy  of  the  purchaser  in  possession  of "  the 
property.** 

(9)  Peopeett  apeecteb. —  It  has  been  held  that  the  lien  thus  acquired 
by  the  amendment  reaches  generally  all  the  property  which  comes  into  the 
possession  of  the  court  and  is  not  limited  specially  to  property  which  is 
subject  to  unrecorded  chattel  mortgages  or  contracts  of  conditional  sale.*^ 
The  trustee  has  no  right  as  to  property  in  the  possession  of  the  bankrupt 
which  did  not  belong  to  him,*'  nor  is  the  general  rule  that  the  trustee  takes  the 

79.  In  re  Smith   (D.  C,  Wis.),  29  Am.  B.  81.  Title  of  trustee  as  against  unrecorded 

R.  527,  198  Fed.  876,  as  to  effect  of  failure  intruments. —  The  effect  of  the  amendment  of 

to  refile  chattel  mortgage.  1910  to  section  47  a  of  the  Bankruptcy  Act 

Unrecorded  liens. —  It  was  cl«arly  the  in-  has  been  to  put  trustees  in  bankruptcy  on  the 

tention  of  Congress  in  adopting  the  amend-  same  basis  as  creditors  and  purchasers  for 

ment   of    1910   to   section    47a    (2)    of   the  value    as    against    imrecorded    instruments, 

bankruptcy  act  that  thereafter  the  trustee  Lynch  v.  Johnson  (N.  C,  Sup.  Ct.),  35  Am! 

should  not  stand  in  the  shoes  of  the  bankrupt  B.  R.  881,  86  S.  E.  995. 
with  regard  to  unrecorded   liens  depending  82.  Fairbanks  Steam  Shovel  Co.  v.  Wills 

for    their   validity   upon    registration ;    and  240  U.  S.  642,  36  Am.  B.  R.  754,  60  L.  Ed! 

that  as  to  the  general  creditors,  such  liens  841,  affg.  32  Am.  B.  R.  381. 
should  be  void.     Matter , of  Collins    (D.  C,  83.  Matter  of  Casloii  Press   (C   C   A     7th 

la.),  37  Am.  B,  R.  692,  235  Fed.  937.  Cir.),  36  Am.  B.  R.  127,  129,  229  Fed."'l33; 

Unrecorded    mortgage.— Under    the    pro-  Matter  of  Empress  Pharmacy  (D   O    Iowa)' 

visions  of  this  section  as  amended  in  1910,  38  Am'.  B.  R.  145,  in  which  case  there  was 

a   trustee   in   bankruptcy   has   the   right  to  a  failure  to  index  properly  a  morteaae  exe- 

property  m  the  possession  of  the  bankrupt  cuted  by  the  bankrupt, 
which  is  superior  to  the  claim  of  a  mortgagee  84.  Matter  of  O'Brien,  Jr.   (D    C    N  J  ) 

under  a  mortgage,  not  recorded  as  required  32  Am.  B.  R.  347,  215  Fed'  129      '      ' 
by    law,    but    which    is   valid    between    the  85.  In  re  Whatley  Bros    (DC     Ga  )    29 

parties.    Matter  of  Social  Circle  Cotton  Mills  Am.  B   R   64    109  Fed    326      '     '' 
(.DC    Ga  ) ,  32  Am.  B   R.  567,  213  Fed.  994.  86   Property    subject    to  "  valid    liens.-A 

.    T.i-  ^®  ^^l""?    ''_'^"    ™'i     J,  ^?^^  creditor  holding  an  unsatisfied  execution  can- 


the  mortgagor.     Matter  of   Cooper    (D.   C,  a  superior  lien  by  this  section    as  amfnded 

la  )     35  Am.  BR.  321    216  Fed.  309.  in  1910,  upon  money  paid  to  the  bankralt  bv 

80.  Gates  &  Co.   v.   Stevens   Construction  mistake  and  upon  Which  a  baiJc  had TL^^ 

Co.   (N.  Y.  Ct.  of  App.),  38  Am.  B.  R.  696,  Brown  Bros.  Co.  v    Staith  BroT  O^    fD   r' 

220  N-.  Y.  38,  115  N.  B.  22.  La.),  37  Am.  B.  R.  3^231  Fed   «5 '  ' 
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property  subject  to  sucih  liens  as  may  be  enforced  against  it,  affected  by  the 
amendment,*'^  If  the  property  sold  under  a  contract  of  conditional  sale,  not 
filed  as  required  by  a  State  law,  is  at  the  time  of  bankruptcy  in  the  posses- 
sion of  the  vendor,  it  does  not  pass  to  the  trustee.*® 

(10)  Pbiobity  of  debts. —  The  amendment  does  not  conflict  with  sec- 
tion 64-b  (5)  relating  to  priority  of  debts.**  It  has  been  held  that  a  trustee 
may  object  to  the  priority  of  a  claim  based  upon  a  mortgage  given  as  security 
and  recorded  within  the  four  months'  period,  and  the  referee  may  determine 
the  question  of  preference  in  a  proper  case.***  For  the  purpose  of  fixing  priority 
as  between  a,  trustee  in  bankruptcy  and  adversely  claiming  lien  holders,  the 
time  of  filing  the  petition  is  the  vital  date,  and  a  lien  invalid  on  that  date 
cannot  be  perfected  before  adjudication  so  as  to  mate  it  valid  against  the 
trustee.®^ 

(11)  Ceeditoes  holding  liens;  conditional  sale  oonteacts  and 
chattel  moetgages. —  The  words  "creditor  holding  a  lien  by  legal  or  equi- 
table proceedings"  include  a  judgment  creditor,  holding  an  execution  lien. 
The  purpose  of  Congress  was  to  embrace  within  these  words  every  class  of, 
creditors  with  liens  by  legal  or  equitable  proceedings  favored  by  the  varying 
registration  laws  of  each  of  the  States.  The  registration  laws  of  some  States 
include  but  one  of  many  classes  of  such  creditors.  In  that  case  the  purpose  of 
Congress  is  not  to  be  frustrated, as  to  the  included  class  because  other  classes 
included  in  the  amendment  were  not  included  also  in  the  registration  act  of 
that  particular  State.  The  breadth  of  language  was  used  for  the  purpose  of 
gathering  in  all  classes  protected,  by  local  registration  acts.'^^  If  property 

•  coming  into  the  custody  of  the  court  be  claimed  by  another,  the  trustee  is 
vested  with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien 

87.  See  discussion  under  §  70,  post;  Gates  required  to  be  distributed  under  section  64-b 
Co.  V.  Stevens  Construction  Co.    (N.  Y.   Ct.       (5)  thereof. 

of  App.),  38  Am.   B.  E.  396,  220  N.  Y.  38,  90.  In   re  Lorch  &   Co.    (D.   C,   Ky.),   28 

115  OSr.   E.   22.  Am.  B.  R.  784,  199  Fed.  944. 

88.  Matter  of  Remson  Mfg.  Co.  (0.  C.  A.,  In  respect  to  real  property  which  is  in 
2d  Cir.),  36  Am.  B.  R.  799.  the  possession  of  a  person  other  than  the 

89.  Construction  with  section  64-b  (5). —  bankrupt  under  an  oral  purchase  thereof,  the 
In  re  Calhoun  Supply  Co.  ( C.  C,  Ala. ) ,  26  trustee  holds  no  better  title  than  the  bank- 
Am.  R  R.  528,  189  Fed.  537,  and  In  re  rupt,  and  is  not  entitled  to  the  property, 
Bazemore  (D.  C.,-Ala.),  26  Am.  B.  R.  494,  since  under  the  amendment  he  has  merely  the 
189  Fed.  236,  the  court  said:  "The  con-  rights  of  "a  creditor  holding  an  execution." 
struction,  necessary  to  effectuate  the  inten-  In  re  Snelling  (D.  C.,  Mass.),  29  Am.  B.  R. 
tion  of  Congress,  does  not  seem  to  me  to  818,  202  Fed.  '259,  affd.  Clark  v.  Snelling, 
make  the  amended  section  conflict  with  sec-  30  Am.  B.  R.  50,  205  Fed.  240. 

tion   64-b,   clause  5.     Under  the  State   law  91.  Massachusetts  Bonding  &  Ins.  'Cb.  v. 

the  conditional  vendor  has  no  priority  over  Kemper   (C.  C.  A.,  6th  Cir.),  34  Am.  B.  E. 

judgment  creditors  without  notice,  and  the  80,  220  'Fed.  847. 

amendment  to  the  Bankruptcy  Act  places  98.  In  re  Calhoun  Supply  Co.  (CO.,  Ala.), 
the  trustee  in  that  category.  As  against  his  26  Am.  B.  R.  528,  189  Fed.  537. 
right  as  conferred  by  the  amended  section  of  If  a  contract  of  sale  is  one  of  conditional 
the  Act,  the  conditional  vendor  has  no  prior-  sale,  so  that  the  title  does  not  pass  out  of 
ity  and  the  order  of  payment  provided  for  by  the  vendor  and  such  a  contract  is  not  re- 
section 64  is  not  therefore  interfered  with  quired  or  permitted  by  the  laws  of  the  State 
by  not  allowing  the  conditional  vendor  pri-  to  be  recorded,  the  reservation  of  title  is  good 
ority  of  payment."  But  in  In  re  Lausman  as  against  the  trustee;  however  if  it  be  an 
(D.  C,  Ky.),  25  Am.  B.  R.  186,  183  Fed.  absolute  sale,  whereby  the  title  passes  ac- 
647,  it' has  been  held  that  the  questions  in-  companied  by  a  lien  given  back  to  .the  seller 
volved  do  not  depend  upon  what  sort  of  title  to  secure  the  purchase  price,  the  contract 
the  trustee  may  take  to  the  property  coming  amounts  to  a  chattel  mortgage,  and  if  not 
into  his  custody  as  provided  by  the  amend-  filed,  is  invalid  against  the  trustee.  Deere 
ment  of  1910  to  section  47-a  (2)  of  the  bank-  Plow  Co.  v.  Mowry  (C.  C.  A.,  6th  CSr.), 
ruptcy  act,  but  upon  how  that  property  is  34  Am.  B.  R.  384,  222  Fed.  1. 
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by  legal  or  equitable  proceedings  thereon.  An  agreement  therefore  which 
would  previously  have  been  valid  between  the  parties-^ — such,  for  example,  as  a 
contract  of  conditional  sale^^ — is  no  longer  necessarily  void  against  the  trustee. 
He  is  in  the  position  of  a  creditor  holding  a  legal  or  equitable  lien,  and  the 
agreement  is  to  be  scrutinized  from  that  point  of  view.  Such  an  agreement, 
purporting  on  its  face  to  be  a  contract  for  a  lease,  may  now  be  shown  by  the 
trustee  to  be  a  contract  of  conditional  sale,  although  the  bankrupt  himself, 
under  the  contract,  might  be  estopped  from  making  such  assertion.^*  A 
tr-iistee  may  assert  his  title  against  the  vendor  under  an  unrecorded  conditional 
sale  contract.®^  The  section  as  amended  covers  the  rights  of  creditors  under 
a  chattel  mortgage  which  is  void  as  to  such  creditors  under  the  laws  of  the 
State  where  made,  and  the  trustee  may  enforce  such  rights  as  against  the 


93.  Davis  v.  Crompton  (C.  C.  A.,  3d  Oir.), 
20  Am.  B.  E.  53,  158  Fed.  735.  See  In  re 
Kreuger,  (D.  C,  Ky.),  27  Am.  B.  K.  623, 
199  Fed.  367. 

Validity  of  unrecorded  conditional  sale  as 
against  trustee;  amendment  of  1910;  consti- 
tutionality.— A  contract  of  conditional  sale, 
reserving  title  in  the  conditional  vendor  un- 
til the  property  sold  is  paid  for,  which  by 
State  law  is  invalid  unless  recorded,  as 
against  creditors  and  lienors  of  the  condi- 
tional vendee  for  value  and  without  notice, 
is,  by  virtue  of  the  amendment  of  1910  to 
•  section  47-a  (2),  void  as  against  the  condi- 
tional vendee's  trustee  in  bankruptcy.  Such 
amendment  is  not  unconstitutional  as  de- 
priving the  conditional  vendor  of  his  prop- 
erty without  due  process  of  law,  as  it-  does 
not  violate  one's  constitutional  rights  to  re- 
quire him  to  conform  to  the  recording  acts 
of  the  State  in  which  he  has  his  property. 
In  re  Williamsburg  Knitting  Mill  {D.  C, 
Va.),  27  Am.  B.  R.  178,  191  Fed.  871;  Hart 
V.  Emmerson-Brantingham  Co.  (D.  C.,  M'o.), 
30  Am.  B.  R.  218,  203  Fed.  60.  But  see 
Big  Four  Implement  Co.  v.  Wright  ( C.  C.  A., 
8th  Oir.),  3L  Am.  B.  R.  125,  207  Fed.  535; 
In  re  East  End  Mantel  "&  Tile  Co.  (D.  C, 
Pa.),  29  Am.  B.  R.  793,  202  Fed.  275;  In  re 
Nuckols  (D.  C,  Tenn.),  29  Am.  B.  E.  867, 
201  Fed.  437. 

Power  to  avoid  unrecorded  contract  of  con- 
ditional sale. — ^A  trustee  in  bankruptcy,  in 
respect  to  an  unrecorded  contract  of  condi- 
tional sale  whereby  goods  have  been  delivered 
to  the  bankrupt  and  the  title  retained  by  the 
conditional  vendor,  has  the  same  rights  as  a 
creditor  holding  a  lien  by  legal  proceedings; 
and  it  is  not  necessary  to  his  rights  that 
there  should,  in  fact,  have  been  such  lien 
creditors  when  the  petition  in  bankruptcy  is 
filed.  In  re  Dancy  Hardware  &  Furniture  Co. 
(D.  C,  Ala.),  28  Am.  B.  R.  444,  198  Fed.  336. 

Validity  of  unrecorded  contract  as  against 
trustee. — -By  virtue  of  the  amendment  of 
1910  to  this  section  a  trustee  in  bankruptcy, 
as  respects  property  held  by  a  bankrupt 
under  an  unrecorded  contract  of  conditional 
sale,  is  vested  with  all  the  "  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by 
legal  or   equitable   proceedings,"   and  where 


property  was  delivered  to  bankrupt  under  a 
contract  of  conditional ,  sale,  not  recorded  as 
required  by  the  Georgia  statute,  the  trustee's 
rights,  as  to  such  property  and  the  proceeds 
thereof,  are  superior  to  those  of  the  condi- 
tional vendor.  In  re  Farmers'  Supply  Co. 
(D.  C  Ga.),  28  Am.  B.  R.  535,  196  Fed. 
990. 

Bill  of  sale. —  Provisions  of  a  bill  of  sale 
to  a  bankrupt  examined  and  held  not  to 
create  or  reserve  a  lien  superior  to  the  rights 
of  the  trustee  in  bankruptcy.  Matter  of 
Cooper  (D.  C,  la.),  35  Am.  B.  R.  321,  216 
Fed.  309. 

94.  In  re  Franklin  Lumber  Co.  (D.  C., 
Pa.)  26  Am.  B.  R.  37,  187  Fed.  281  (revd. 
on  other  grounds,  28  Am.  B.  E.  699,  199  Fed. 
1),  holding  that  whenever  a  judgment  cred- 
itor may  attack  a  contract,  in  form  a  bail- 
ment, on  the  ground  that  it  is  really  a  con- 
ditional salCj.  and  may  support  the  attack 
by  competent  and  relevant  evidence  that 
throws  light  on  the  true  meaning  of  the 
contract  —  the  trustee  has  the  same  right. 
The  mere  form  of  the  agreement  does  not 
bind  him,  as  it  might  bind  the  bankrupt; 
see  also  In  re  Gaglione  &  Son  (D.  C,  Pa.), 
22  Am.  B.  R.  694,  200'  Fed.  81. 

The  trustee  may  retain  chattels  sold  to 
the  bankrupt  under  a  conditional  sale  in 
a  jurisdiction  where,  if  he  has  really  sold  it 
and  has  also  parted  with  the  possession,  the 
conditional  vendor  cannot  enforce  against 
execution  creditors  a  condition  that  he  is 
to  retain  the  title  until  the  price  is  paid, 
and  this,  even  though  the  transaction  has 
been  declared  by  the  parties  to  be  a  bailment, 
if  the  court  is  satisfied  that  a  sale  with  a 
condition  as  to  title  annexed  was  really 
intended.  In  re  Gehris-Herbine  Co.  (D  C 
Pa.),  26  Am.  B.  R.  470,  188  Fed.  502;  In  re 
Harrington  (Ref.,  Mass.),  29  Am.  B..  R.  690, 
in  which  case  Referee  Olmstead  discusses 
with  characteristic  clearness  the  circum- 
stances which  lead  to  the  enactment  of  this 
amendment,  and  the  rights  of  trustees  in 
respect  to  chattels  sold  on  condition,  or  by 
bill  of  sale,  the  possession  remaining  in  the 
bankrupt. 

o.^®;..^**^''  ^*S-  Co.  V.  Arthur    (C.  C.  A., 
6th  dr.),  34  Am.  B.  R.  75,  220  Fed.  843. 
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mortgagee  to  the  same  extent  as  the  creditors  might  have  done.®*  So  too, 
the  trustee  may  attaak  a  contract,  in  form  a  bailment,  and  show  that  it  is 
contract  for  a  conditional  sale  and  therefore  invalid  as. to  Ken  creditors.®^ 

-  (12)  Fraudulent  teansfebs. —  Under  the  section  as  so  amended  the 
trustee  becomes  vested  with  all  the  rights  of  a  judgment  creditor  as  to  real 
property  transferred  in  fraud  of  creditors  more  than  four  months  prior  to 
the  filing  of  the  petition.*®  A  conveyance  or  transfer  which  is  invalid  because 
iu  fraud  of  creditors  may  be  attacked  by  a  trustee  in  the  same  manner  and 
with  like  effect  as  could  a  judgment  creditor  had  bankruptcy  not  intervened.^® 
The  trustee  is  not  required  to  allege  in  an  action  under  this  clause,  to  recover 
property  fraudulently  transferred,  that  a  deficiency  of  assets  exists.^** 

g.  Sales  by  trustees. —  The  duty  of  trustees  concerning, .  and  the  practice 
on,  sales  of  assets  of  the  estate  is  considered  under  section  seventy.  In 
the  appointment  of  an  auctioneer  the  trustee  is  to  be  guided  by  the  court; 
the  court  may  disapprove  the  selection  of  an  auctioneer  made  by  the  trustee, 
and  direct  him  to  select  another  designated  by  the  court."^ 

h.  Employment  of  attorneys.-^  This,  too,  is  considered  elsewhere.  ^"^  An 
attorney  may  be  needed  to  aid  the  trustee  in  the  collection  of  the  property 
of  the  estate.  It  would  be  the  trustee's  duty  in  such  a  case  to  employ  such 
attorney. 

■  i.  Rapidity  in  administration. —  This  is  required  not  only  by  subdivision  2 
of  this  subsection,  but  by  other  provisions  found  in  the  law  and  the  General 
orders.  ^*^ 

j.  Accounting  for  interest. — .Subdivision  1  seems  unnecessary.  The  former 
statute  permitted  a  temporary  investment  of  the  funds  where  it  appeared 
that  distribution  might  be  delayed  by  litigation.-"'*  The  court  or  referee  could 
doubtless  order  this  now.  Thus,  there  might  be  some  interest  earned.  The 
frequency  with.which  dividends  must  be  paid,-^""  however,  makes  any  accumu- 
lation of  interest  unlikely.  The  trustee  should,  if  possible,  arrange  with  the 
official  depository  for  interest.  In  any  event,  all  interest  received  by  a  trustee 
must  be  accounted  for.  The  interest,  accruing  on  interest-bearing  assets 
must  be  collected  and  accounted  for  by  the  trustee.^"® 

k.  Deposits. —  Subdivision  3  of  this  section  makes  it  the  duty  of  the  trustee 
to  deposit  all  the  money  received  by  him  in  one  of  the  designated  depositories 
and   General   Order   XXIX  prescribes   the  method   of  withdrawal.      These 

96.  In  re  Oeiver  (D.  C,  So.  Dak.),  28  Am.  ruptcy,  divest  the  bankrupt's  wife  of  her  in- 
B.  R;  413,  19'3  Fed.  128;  Massachusetts  Bond-  terest  in  her  husband's  real  -estate,  without 
ing  &  Ins'.  Co.  v.  Kemper  (C.  C.  A.,  6th  Cir.),  her  consent.  In  re  Freedman  (Ref.,  Pa.),  29 
34  Am.  B.  E.  80,  220  Fed.  847.  Am.  B.  R.  135. 

97.  In  re  Gaglione  &  Son  (D.  C,  Pa.),  28  99.  Bean  v.  Parker  (Vt.  Sup.  Ct.),  38  Am'. 
Am.  B.  R.  694,  200  Fed.  81.  B.  E.  895,  96  Atl.   17. 

98    In  re  Downing  (D'.  C,  N.  Y.),  27  Am.  100.  Kraver  v.  Abrahams   (D.  C,  Pa.).,  29 

B,.  E.  309,  192  Fed.  683,  affd.  29  Am.  B.  E.  Am.  B.  R.  365,  203  Fed.  782. 

228.  201  Fed.  93.                          ,                 ..  101.  In  re  Benjamin    (C.  C.  A.,  2d  Cir.), 

Sale   of   real  estate  free  from   claim  for  14  Am.  B.  E.  481,  136  Fed.  175. 

dower;  law  of  Pennsylvania.— Since  by  the  102.  See  under  Sixty-two  of  this  work, 

amendment  of  1910  to  section  47a(2)   of  the  103.  Compare  Bankr.   Act,   §§   47-a    (10), 

Bankruptcy  Act,  a  trustee  in  bankruptcy,  in  57-n,  65-b. 

so  far  as  the  assets  of  the  estate  are  con-  104.  R.  S.,  §  '5060. 

cerned,  is  in  the  position  of  a  lien  creditor,  .    105.  Bahkr.  Act,  §  65-b,  as  amended,  seems 

and  since  under  the  law.  of  Pennsylvania,  a  a  partial  reversal  of  this  policy  of  the  orig- 

lien   creditor   can   issue  execution  and  by   a  inal  law. 

sale  thereunder  divest  the  wife  of  a  debtor  106.  Johnson  v.  Norris  (C.  C.  A.,  5th  Cir.), 

of  her  dower  interest  in  real  estate,  the  trus-  27  Am.  B.  E.  107,  190  Fed.  459. 
tee  of  a  bankrupt  may,  by  a  sale  in  bank- 
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provisions  of  the  act  and  the  General  Order  are  mandatory  in  form  and  were 
designed  to  insure  the  safety  of  the  funds,  rather  tiban  an  increment  by  way 
of  interest  while  they  were  idle.  But  it  seems  that  the  consent  of  all  the 
parties  interested  may  justify  a  departure  from  the  prescribed  rules. ^"^  How- 
ever, referees  in  bankruptcy  should  take  the  utmost  care  to  see  that  receivers 
and  trustees  comply  with  the  law  in  reference  to  the  depositing  of  funds,  and 
that  they  deposit  all  funds  received  by  them  in  a  regularly  designated  deposi- 
tory.^*^ A  trustee  may  not  deposit  funds  of  the  estate  in  interest-bearing 
savings  accounts  instead  of  a  general  checking  account,  without  the  consent 
of  the  creditors.^"® 

III.  ACCOUNTS  AND  REPORTS. 

a.  In  general.-i- Subdivision^  6,  7,  8  and  10  relate  to  accounts  and  reports 
which  the  trustee  is  required  to  keep  and  submit.  The  subdivisions  seem 
redundant.  If  a  trustee  follows  them  literally,  he  will  spend  much  of  his 
time  in  keeping  accounts  and  making  reports.  Stripped  of  surplusage  and 
read  in  with  General  Order  XVII, 'the  trustee  is  required  (1)  generally, 
to  keep  regular  accounts  of  receipts  and  disbursements,  and,  specially,  (2) 
to  prepare  and  file  an  inventory  of  the  estate  "immediately  upon  entering 
upon  his  duties,"  (3)  to  report  the  condition  of  the  estate  within  the  first 
month  after  his  appointment,  and  every  two  months  thereafter,  unless 
excused  by  the  referee,  and  (4)  to  make  and  file  a  final  report  and  account 
at  leasi  fifteen  days  before  •  the  final  meeting.  All  this  in  addition  to  the 
twenty-day  report  on  exemptions.""  But,  in  effect,  the  "inventory"  may  be 
but  a  summary  of  the  appraisers'  report  ;^^^  and  the  bi-monthly  reports 
required  by  subdivision  (10)  are  rarely  made.  The  purpose  —  that  the 
trustee  shall 'be  always  under  the  eye  of  the  creditors  and  the  referee — is 
apparent.  So  long  as  this  is  recognized,  a  trustee  will,  it  is  thought,  perform 
his  duty  satisfactorily,  even  though  he  does  not  always  .have  an  accountant 
at  his  elbowj.  A  trustee,  who  fails  to  obey  an  order  to  file  his  final  account, 
may,  be  committed  for  contempt."^  Payments  to  a  referee  of.  unauthorized 
charges  gendered  by  the  referee,  without  an  order  therefor,  should  not  be 
allowed  in  the  trustee's  account  ;^^^  although  if  payments  made  to  a  referee 
without  formal  order  may  not  be  considered  illegal  or  improper  the  court  may 
ratify  them.-'" 

107.  See  Bankr.  Act,  §   63;    Huttig  Mfg.      tion  as  of  the  date  it  was  granted    it  could 
Co.  V.  Edwards   (0.  C.  A.,  8th  Cir.),  20  Am.      not  he  presumed  that  the  court  intended  to 

B.  R.  349,  354,  160  Fed.  619.  issue  a  commitment  for  contempt  before  iude- 

108.  Matter  of   Barnett    (D.   C,  Ga.),   32  ment   of   conviction   should   have   been   pro- 
Am.-B.  R..  585,  214  Fed.  263.  nounced;  that  no  such  iudsinent  beins  dis- 

109.  Matter  of  Dayton  Coal  &  Iron  Co.  (D.  closed  by  the  record,  and  the  order    so  far 

C.  Tenn.),  38  Am   B.  R   657.  as  it  required  the  account  to  be  filed,  being 

110.  General  Order  XVII  proper,  the  petition  to  revise  the  order  must 

111.  Bankr.  Act,  see  §  70-b,  Form  No.  13.      be  dismissed.     O'Conor  v   Sunseri   (C  V   A 
lia.  Failure  to  obey  order  to  file  account;       3d  Cir.),  26- Am.  B.  R    1    184  Fed   712  ' 

contempt.— The  trustee   of   a   bankrupt,   in  113.  Matter    of    Borger    (Dist     Col     Sun 

the  face  of  orders  requiring  him'  to  file  his  Ct.),  35  Am.  B;  R.  238  43  Wash  L  Ro^  iifi 

final  account  having  held  up  the  final  settl.-  Duty    to    confult    recorZ.-A    trSL  Tn 

ment  of  the  bankrupt's  estate  for  more  than      bankruntcv  hna  nn  r;iTl.+  +«  »=„ iv  a  xi 

a  year,  the  district  c^t  on  October  27   1910,  refereffi  fcfn^d"!' VrderfTlh?  a  lot 

made  an  order  requiring  the  trustee  to  file  ance  of   certain   charges  to  himself      It  Ts 

his  account  by  November  15,  1910,  or  in  the  his  duty  to  consult  the  record™?  the  court 

■alternative  to  be  committed  to  jail  for  con-  Matter  of  Pnrwo,.    /rn„v.    r.  i    c.      ''"?/'°"ri. 

tempt.    On  November  14,  1910,  L  petition  to  t^X  R   238^43  Wash   E   Ren^^i^lfi '^ ' '  ^' 

revise  such  order  was  allowed.    It  was  held  114.  Matter  of  IcSer  ( D  &    Sup  Ct ) 

that,  it  being  necessary  to  consider  the  peti-  35  Am.  B.  R.  241,  43  Wash.  L.'  Rep   500 
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b.  Practice. —  The  difference  between  an  account  and  a  report  should  be 
noted ;  an  account  should  deal  only  in  dollars  and  cents ;  ■^^®  a  report  should  be 
a  running  summary  of  the  details  of  administration.  The  trustee's  report 
that  there  are  no  assets  seems  also  to  be  called  a  "  return."  ^^^  The  word 
^'  statement "  is  also  used  of  a  report  where  there  are  no  assets.  Whatever 
these  papers  be  called,  they  should  conform  as  far  as, possible  to  the  official 
forms,  should  always  be  verified/ by  the  trustee,  and,  if  reciting  disburse- 
ments, usually  be  accompanied  by  vouchers.  They  should  be  filed  with  the 
referee,  if  the  case  has  been  referred.  They  should  also  be  audited  by  the 
referee.^"  This  seems,  however,  a  precautionary  provision,  rather  than  a 
requirement.  Accounts  are  usually  submitted  to  creditors  at  meetings  called 
for  that  purpose,^^®  and,  if  passed  by  them,  are  approved. 


IV.  DISTRIBUTION. 

a.  In  general. —  Disbursements  must  be  made  by  check  or  draft  as  directed 
in  subdivision  4.  Dividends  are  to  be  paid  within  ten  days  after  they  are 
declared  as  directed  in  subdivision  9.  Some  authority  must  be  shown  for 
all  disbursements,  whether  in  dividends  or  otherwise. ^^® 

b.  Expenses  of  administration. —  What  a  trustee  may  be  allowed  for  expenses 
of  administration  is  considered  elsewhere. ^^'' 

c.  Payment  of  priorities. —  So  also  of  his  duty  as  to  those  persons  entitled 
by  the  law  to  priority  of  payment.  *^^ 

d.  Dividends.— Likewise  of  dividends  to  creditors  who  have  proved  their 
claims. ^^  The  only  provision  here  is  that  dividends  must  be  paid  within  ten 
days  after  they  are  declared. 

e.  Method  of  payment. —  Subdivision  4  and  General  Or^er  XXIX  should 
be  read  together.     'No  moneys  can  be  properly  disbursed  by  a  trustee  save 


Ratification  by  general  creditors  of  improper 
allowances  by  trustee  to  referee. — Where  the 
general  creditors  of  a  bankrupt,  after  being 
advised  by  a  special  master  that  payment 
by  the  trustee  to  the  referee  of  certain  sums 
allowed  by  the  latter  to  himself,  is  improper, 
approve  the  act  of  the  trustee,  the  trustee 
should  be  allowed  for  such  payments,  al- 
though they  were  made  without  an  order  of 
the  referee  which  might  have  been  r-eviewed, 
and  also  contrary  to  a  subsequent  decision  of 
this  court.  Matter  ofLacey  &  Co.  (Dist. 
Col.  Sup.  Ct.),  35  Am.  B.  K.  231,  43  Wash. 
L.  Eep.  434;  Matter  of  Smith  (Dist.  Col. 
Sup.  Ct.),  35  Am.  B.  R.  237,  43  Wash  L. 
Rep.  436. 

Audit  of  accounts. —  It  is  the  duty  of  a 
special  master  to  whom  a  trustee's  account 
has  been  referred,  on  the  resignation  of  the 
referee,  to  audit  the  same  and  credit  him 
with  only  such  items  as  were  authorized  by 
law.  He  is  not  justified  in  allowing  imlawful 
payments  merely  because  no  creditors  ob- 
jected to  them.  Matter  of  Borger  (Dist. 
Col.  Snp.  Ct.),  35  Am.  B.  R.  238,  43  Wash. 
L.  Rep.  436. 

115.  Forms  Nos.  49  and  50. 

116.  Form  No.  48. 

117.  General  Order  XVII;  In  re  Baginsky 
(Ref.,  La.),  2  Am.  B.  R.  243. 

118.  See  Bankr.  Act,  §  58-a(6). 
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119.  See  tmder  Section  Sixtyrtwo  of  this 
work. 

In  "Supplementary  Forms,"  post,  will  be 
found  a  final  order  of  distribution,  includ- 
ing a  dividend  Sheet,  the  use  of  which,  in- 
stead of  Form  No.  51",  is  suggested.  See  also 
Hagar  and  Alexander's  Bankruptcy  Forms 
(2d  Ed.).;  In  re  Rude  ,(D.  C,  Ky.),  4  Am. 
B.  R.  319,  101  Fed.  805;  In  re  Hoyt  &, 
Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R.  784, 
127  Fed.  968. 

The  district  court  for  the  Eastern  District 
of  North  Carolina  has  adopted  and  dis- 
tributed rule  10  as  follows:  "All  funds  be- 
longing to  bankrupt  estates  must  be  deposited 
in  the  designated  depository  (section  47,  cl.  3, 
Bankr.  Act),  and  disbursed  only  by  check 
or  draft  drawn  on  such  depository  in  accord-  ' 
ance  with  dividend  sheet  prepared  by  referee 
and  approved  by  the  judge  (section  47,  cl.  4). 
Such  checks  or  drafts  must  be  countersigned 
as  provided  by  general  order  29  of  the  Su- 
preme Court.  Depositories  and  trustees  not 
observing  this  rule  make  themselves  liable  on 
their  bond  and  to  attachment  for  contempt." 

120.  See  under  Section  Sixty-two  of  this 
work. 

121.  See  under  Section  Sixty-four  of  this 
work. 

122.  See  under  Section  Sixty-five  of  this 
work. 
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"by  check  or  draft  on  the  depository,"  The  provisions  of  the  statute  and 
General  Order  should  be  strictly  followed,'^*  and  where  payments  have. been 
made  without  compliance  therewith  they  have  been  disallowed.  ^^*  Xhus, 
if  deposited  in  the  district  court,  money  can  be  withdrawn  only  by  a  check 
or  warrant,  signed  by  the  clerk  and  countersigned  by  th§  judge,  or  by  "  a 
referee  designated  for  that  purpose,"  ^^  The  quoted  words  are  usually  availed 
of  in  composition  cases.^^®  While,  if  the  money  is  deposited  by  the  trustee, 
the  referee  must  countersign  each  check.  Payments  should  not  be  made 
upon  orders  drawn  by  the  referee,  ^^  The  requirements  of  the  General  Order 
as  to  stub  entries,  numbering  and  the  like,  should  be  observed.  Cheeks 
should  always  run  to  and  be  by  the  trustee  mailed  or  delivered  to  the  creditof s, 
unless  the  power  of  attorney  .specifically  authorizes  the  attorneys  to  receive 
and  receipt  therefor.^*  In  disbu,rsing  dividends,  a  combination  check  and 
receipt,  the  latter  attached  to  the  check  but  marked  -off  from  it  by  a  per- 
forated line,  and  containing  a  statement  that  the  cheek  will  not  be  paid  on 
presentation  .unless  the  receipt  is. filled  out  and  signed,  has  been  found  con- 
venient'^^ Trustees  will  also  find  it  time  saving  to  recite  on  the  face  of  the 
check  the  name  and  number, of  the  estate,  whether  it  is  a  first,  second,  or 
final  dividend,  and  the  rate  per  cent.^^"  To  this  end,  dividend  checks,  if 
numerous,  should  be  specially  printed ;  if  not,  the  use  of  rubber  stamps  con- 
taining the  suggested  information  will  be  found  inexpensive  and  effective. 
But  checks  should  not  be  signed  or  countersigned  by  such  a  stamp. 

f.  Trustee's  supplemental  report.— Though  not  required,  safety  seems  to 
suggest  that  the  trustee  file  a  supplemental  report  after  the  distribution  is 
complete.  This  should  show  every  allowance  or  expense  paid  and  every 
individual  disbursfement ;  and  vouchers,  signed  by  the  creditors  and  others 
and  numbered,  if  possible,  to  correspond  to  the  cheek  numbers,  or  attached 
to  the  returned  checks,  should  be  filed  at  the  same  time,  Not  until  such 
report  is  filed  should  the  trustee  be  discharged.  ^^^ 

V.  MISCELLANEOUS  DUTIES, 
a,  Setting  apart  exemptions. —  While  exemption  rights  depend  upon  State 
statutes,  the  manner  of  claiming  such  exemptions  and  of  setting  apart  and 
awarding  them  is  regulated  by  the  bankruptcy  act.^*^  Subdivision  11  of  this 
section  requiresNthe  trustee  to  set  apart  and  report  the  value  of  the  bank- 
rupt's exemptions.  In  this  connection  section  six  should  also  be  consulted. 
Preliminary  to  this,  the  trustee  must  "set  apart  the  bankrupt's  exemptions 
and  report  on  the  items  and  estimated  value  thereof."  He  should  thereupon 
surrender  possession  of  such  property  to  the  bankrupt.  *^^    This  should  be  done 

123.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am.  Hagar  and  Alexander's  Bankruptcy  Forms 
B.  R.  202,  112  Fed.  655.  (2d  Ed.).                                   - 

124.  In  re  Hoyt  &  Mitchell  (D.  C,  N.  130.  See  Rule  14(10)  in  the  district  of 
Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  And  Western  New  York,  1  N  B  N  jjg  ""^  °' 
see  In  re  Hoyt  (D.  C,  N.  Car.),  9  Am.  B.  131.  Compare,  however,  ' to "  the "  contrary 
R.  574,  119  Fed.  987.  Form  No.  51.                                           contrary, 

125.  General  Order  XXIX.  138.  Bankr.   Act,    §    2(11)-    In   re   Gerber 

126.  Compare  under  Section  Twelve  of  this  (C.  C.  A.,  9th  Cir.),  26  Am  B  R  608  186 
work.  Fed.  693.                                         '      "     '   ' 

127.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am.  133.  In  re  Soper  (D  C  Nebr  )  22  Am 
B.  R.  202,  112  Fed.  655.  B.  R.  868,  173  Fed.  116      The  trustee  t^Ts 

^"5Sfsee    "Supplementary    Forms,"    post;      tiX'!  t  ^^'^^^1^.^^^^^  ^^^'^ 


§  47-b.] 


Concurrence  of  Trustees. 


739 


within  twenty  days  after  tke  trustee  receives  notice  of  his  appointment.^^* 
Thus,  the  trustee  acts,  m  a  quasi-judicial  capacity  in  the  first  instance,  and, 
if  there  is  no  exception  taken,  the  referee  usually  approves.  But  any  creditor 
may  take  exception  to  the  trustee's  action.^^^  If  exception  is  taken,  the  prac- 
tice is  defined  in  General  Order  XVII,  which  requires  it  to  be  taken  within 
twenty  days  after  filing  the  report  and  the  referee  may  Hot  extend  such 
time.^*®  This  whole  subject  was  also  regulated  by  a  general  order  under  the 
former  law.^^^ 

b.  Furnishing  information. —  The  trustee's  duty  here  is  similar  to  the 
referee's.^^*  He  is  also  liable  to  the  same  penalties. ^^*  This  duty  is  akin 
to  that  of  frequent  accountings,  the  latter  seeming  for  the  whole  body  of 
creditors,  the  former  for  any  individual  who  may  request.  Any  person 
interested  in  the  bankrupt  estate  has  a  right  to  an  inspection  of  the  accounts 
and  papers  of  the  trustee,""  and  to  any  information  in  respect  to  the  estate 
which  the  trustee  can  impart."^  It  is  not  thought,  however,  that,  in  answer- 
ing inquiries  by  mail,  the  trustee  can  use  the  "official  business"  envelope, 
as  can  the  referee.     Cases  under  the  former  law  are  still  in  point. "^ 

c.  Other  duties. —  The  trustee  also  has  other  miscellaneous  duties,  as,  for 
instance,  the  examination  and  correction  of  proofs. of  ddbt,"*  attendance  on 
examinations  of-  the  bankrupt,  and  to  assist  the  creditors  and  the  referee 
generally  in  the  realization  and  distribution  of  assets. 

VI.  CONCURRENCE  OF  TWO  OF   THREE    TRUSTEES    NECESSARY. 
Three  trustees  are  rarely  appointed.     If  they  are,  a  majority  must  always 
concur.     This  seems  a  variance  from  the  rule  that  a  trust  to  two  or  more 


23  Am.  B.  R.  504,  174  Fed.  644;  Matter  of 
Vonkee  (D.  C,  Wash.),  38  Am.  B.  R  799; 
Matter  of  Shrimer  (D.  C,  N.  Car.),  36  Am. 
B.  E.  404,  228  Fed.  794. 

Duty  of  trustee  to  set  apart  exemptions. 
—  In  the  case  of  In  re  Andreips  &  Simonds 
(D.  C,  Mich.),  27  Am.  B.  E.  116,  120,  193 
Fed.  776,  the  court  said:  "There  is  nothing 
in  the  bankruptcy  law  except  the  above  cap- 
tion to  the  official  form  of  schedule,  which 
either  requires  or  even  suggests  that  the 
bankrupt  must  specify  the  articles  in  a  stock 
of  goods  Which  he  claims  as  his  exemption. 
On  the  contrary,  the  law  expressly  lays  upon 
the  trustee  the  duty  to  select  and  set  apart 
the  exemption.  In  other  words,  if  the  bank- 
rupt has  clearly  indicated  his  intention  not 
to  waive  his  exemption  and  has  also  specified 
the  particular  class  of  property  owned  by  him 
from  which  he  claims  his  exemption,  it  then 
becomes  the  duty  of  the  trustee  to  select  and 
sever  the  exemption  from  the  mass  of  prop- 
erty belonging  to  the  estate  of  the  character 
and  in  the  class  indicated.'  This  view  is 
supported  by  authority."  ,r^    ^ 

In  the  case  of  In  re  Finkelatein  (D.  C, 
Pa  ),  27  Am.  B.  E.  229,  231,  192  Fed.  738, 
the  court  said:  "The  bankrupt  is  presumed 
to  be  entitled  to  the  exemption  which  the 
law  allows,  until  it  is  otherwise  judicially 
determined,  and  in  this  he  has  a  right  to  be 
heard.  A  trustee  is  not  a  judicial  officer, 
his  functions  and  duties  are  merely  admin- 
istrative, and  when  requested  the  law  com- 


mands him  accordingly  to  set  aside  the  ex- 
emption schedules,  and'  in  this  he  has  no 
alternative." 

Order  of  state  court  to  turn  over  exemp- 
tions of  officers  of  that  court;  contempt. — 
A  trustee,  who,  prior  to  an  order  made  in  a 
state  court  directing  him  to  turn  over  a 
bankrupt's  exemption  to  a  receiver  in  the 
state  court,  has  turned  the  exemption  over 
to  the  bankrupt,  is  not  guilty  of  contempt. 
Garlington  v.  Coker  ( Sup.  Ct.,  Ga. ) ,  32  Am.  . 
B.  E.  416,  141  Ga.  678,  81  S.  E.  1107. 

134.  General  Order  XVII,  Form  No.  47. 

135.  For  f  ormis,  see  "  Supplementary 
Forms,"  post.  As  to  the  right  of  a  trustee 
to  except  to  his  own  formal  administrative 
act  setting  apart  an  exemption  claimed  by 
the  bankrupt,  see  In  re  Eice  (D.  C.,  Pa.),  21 
Am.  B..  E.  202,  164  Fed.  514.  As  to  right 
of  bankrupt  to  except  to  the  trustee's  action, 
see  discussion  under  Section  Six  of  this  work. 

ISe.  Matter  of  Krecun  (C.  C.  A.,  7th  Cir.), 
36   Am.    B.   E.    172,   229   Fed.   711. 

137.  Act  of  1867,  General  Order  XIX. 

138.  Bankr.  Act,  §  39-a(3). 

139.  Bankr.  Act,  S  29-c(3).    See  also  §  29c. 

140.  Bankr.  Act,  §  49,  post. 

141.  Matter  of  Petersen  (Eef.,  Minn.),  10 
Am.  B.  E.  355. 

142.  In  re  Perkins,  Fed.  Uas.  10,982;  In 
re  Blaisdell,  Fed.  Cas.  1,488. 

143.  Compare  under  Section  Fifty-seven  of 
this  work. 
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is  vested  in  all  and  that  all  must,  therefore,  join  in  exercising  it.  The  law 
being  mandatory  in  requiring  either  one  or  three  trustees/**  it  seems  doubt' 
ful  whether,  on  the  death  of  one,  the  survivors  can  do  anything  until  the 
vacancy  is  filled  in  the  regular  way."® 

VII.  TRUSTEE  TO  RECORD   CERTIFIED  COPY  OF  ADJUDICATION. 

The  subsection  was  added  in  1903.'  Section  21-e  seems  to  have  been 
overlooked.  There  can  be  no  doubt,  however,  as  to  the  meaning  of  the  new 
subsection.  The  trustee  is  bound  within  the  time  limited  to  file,  which  doubt- 
less means  also  to  record,  in  all  counties  where  the  bankrupt  has  real  estate, 
a  certified  copy  of  the  decree  of  adjudication.  It  is  unfortunate  that  this 
filing  is  not  in  words  given  the  effect  of  actual  notice.  Thus  the  recording 
of  the  certified  copy  of  the  order  approving  the  trustee's  bond  is  still 
essential."®  Careful  trustees  will  see  that  both  these  copies  are  recorded. 
This  new  duty  is  put  only  on  trustees  in  proceedings  begun  after  February  5, 
1903."'^ 

144.  Bankr.  Act,  §  44.  147.  See      "  Supplementary      Section      to 

145.  Id.    But  see  Bankr.  Act,  §  46.  Amendatory   Act,"   post;   Hagar    and   Alex- 

146.  See  under  Section  Twentyon^  of  this  ander's  Bankruptcy  Forms, 
work. 
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COMPENSATION  OF  TRUSTEES,  RECEIVERS  AND  MARSHALS. 

§  ,48.  Compensation  of  Trustees.—  a  Trustees  shall  receive  for  their 
services,  payable  after  they  are  re^dered^  a  fee,  of  five  dollars 
deposited  with  the  clerk  at  ,the  time  the  petition  is  filed  in  each  case, 
except  when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and 
such  cpmmissions  on  all  moneys  disbursed  or  .turned  over  to  any 
person,  including,  lienholders*  by  them,  as,  may  be  allowed  by,  the 
courts,  not  to  exceed  six  per  centum  on  the  first  five  hundred*  dollars 
or  less,  foTir  per  centum  on  moneys  in  excess  of  five  hundred  dollars 
and  less  than  fifteen  hundred  dollars,  two  per  centum  on  moneys  in 
excess  of  fifteen  hundred  dollars  and  leSrS  than  ten  thousand  dollars, 
and  one  per  centum  on  moneys  in  excess,  of  tea  thousand  dollars. 
And  in  case  -of  the  confirmation,  of  a  composition  after  the  trustee 
has  qualified  the  court  may  allow  him  as  compensationj  not  to  exceed 
one-half  of  one  per  centum  of  the  amount  to  be  paid  the  creditors 
on  such  composition^ 

h  In  the  event  of  an  estate  being  administered  by  three-  trustees 
instead  of  one  trustee  or  by  successive  trustees,  the  court  shall . 
apportion  the  fees  an,d  commissions  between  them  according  to  the 
services  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees- 
for  the  administering  of  any  estate  a  greater  amount  than  one  trustee 
would  be  entitled  to. 

c  The  court  may,  in  its  discretion,  withhold  all  compensation  from 
any  trustee  who  has  been  removed  for  cause. 

d  Receivers  or  marshals  appointed  pursimnt  to  section  two,  sub- 
division three,  of  this  act  shall  receive  fo,r  their  services,  payable 
after  they  are  rendered,  compensation  by  way  of,  commissions  u/pon 
the  moneys  disbursed  or  turned  over  to  any  person,  including  lien- 
holders,  by  them,  and  also  upon  the  moneys  turned  over  by  them  or 
afterwards  realized. by  the  trustees  from  property  turned  over  in  hind 
by  them  to  the  triistees,  as  the  court  may  allow,  not  to  exceed  six  per 
centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on 
moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand 
five  hundred  dollars,  two  per  centum  on  moneys  in  excess  of  one  thou- 
sand five  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one 
per  centim-on  moneys  in  excess  of  ten  thousand  dollars:    Provided, 

•  Amenaroent  of  1910  in  italics. 
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That  in  case  of  the  confirmation  of  a  composition  such  commissions 
shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  he  paid 
creditors  on  such  .composition:-  Pr&vMed  further,  That  when  the 
receiver  or  marshal  acts  as  a  mere  custodian  and  does  not  carry  on 
the  business  of  the  bankrupt  as  provided  in  clause  five  of  section  two 
of  this  act,  he  shall  not  receive  ndr,  be  allowed  in  any  form  or  gjiise 
more  than  two' per  centum  orCfhe  first"  ihousand  dollars  or  less,  and 
one-half  of  one  per  centum  on  alhaboVe  one  thousand  -dollars  on 
moneys  disbursed  by  him  or  turned  over  by  him  to  the  trustee  and  on 
moneys  subsequently  realised  from  property  turned  over  by '  him  in 
kind  to  the  trustee:  Provided  further,  That  before  the  allowance  of 
compensation  notice  of  application  therefor,  specifying  the  amount 
asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  act. 

e  Where  the  business  is  conducted  by  trustees,  marshals,  or 
receivers, -as  provided  in  clause  five  of  section  two  of  this  act,  the  court 
may  allow  such  officers  additional  compensation  for  such,  services  by 

.  way  of  commissions  upon  the  moneys  disbursed  or  turned  over  to 
any  person,  including  lienjiolders ,  by  them,  and,  in  cases  of  receivers 
or  marshals,  also  upon  the  moneys  turned  over  by  them  or  after- 
wards realised  by  the  trustees  from  property  tiirned  over  in  kind  by 
them  to  the  trustees;  such  commissions  not  to  exceed  six  per  centum, 
on  the  first  five  Mmdred  dollars , or  less,  four  per  centum  On  moneys 

,  in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand 
five-h/imdred  dollars  "and,  less  than  ten  thousand  dollars,  and  one  per 

^qentum  on  mo'^eys  in  excess  of  ten  thousand  dollars:  Provided,  That 
in  case  of  the  confirmation  of  a  composition  such  commissions  shall 
not  exceed  one-half  of  one  per  centum  of  the  amount  to  he  paid 
creditors  on  such  composition:  Provided  further,  That  before  the 
allowance  of  compensation  notice  of  application  therefor,  specifying 
the  amount  asked,  shall  be  given  to  creditors  in  the  manner  indicated 
in  section  fifty-eight  of  this  act. 


Analogous  provisions:    In  U.  S.:     Act  of  1867,  §§  28,  47,  E.  S.,  §§  5099,  5124,  5127,  5127A; 
Act  of  1841,  §  6;  Act  of  1800,  §  29. 
In  Eng.:     Act  of  1883,  §  72;  Act  pf  1890,  §,  15;  General  Rules  125,  305,  306. 
Cross-references:     To  the  law:     Jurisdiction  of  court  of  bankruptcy  to  authorize  business 
of  bankrupt  to  be  conducted,  and  allow  conipensation  therefor,  §2(5). 
Compensation  <>f  receivers,  §2(5). 
Pompensation  of  referee,  §  40. 
Duty  of  clerks  to  collect  fees  of  trustees,  and  pay  the  same  within  ten  days  after 

closing  estate,  §  51(2)    (4).    \ 
Trustee  not  to  receive  additional  compensation,  §  72. 
•^      To  the  General  Orders:     Compensation  allowed  trustees  to  be  in  full  for  all  services 
performed,  XXXV (3). 
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d.  Pauper  case?,  744. 
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n.  Apportioning  Compensation  Between  Several  Trustees,  748. 
in.  Withholding  Compensation  When  Trustee  Removed,  748. 


I.  COMPENSATION  OF  TRUSTEES.i 

a.  Comparative  legislation. —  In  England,  the  fees  of .  trustees  are  fixed  by 
resolution  of  the  creditors,  subject  to  a  review,  under  certain  conditions, 
by  the  board  of  trade.^  Prior  to  the  present  law,  assignees'  fees  in  this 
country  have  been  "  in  the  discretion  of  the  court."  ^  The  amendatory  act 
of  1874  reduced  the  customary  fees  then  paid  by  one-half.*  The  present 
method  is  doubtless  an  adaptation  of  the  State  systems  for  coinpensating . 
executors,  administrators,  receivers,  and  the  like.  The  changes  made  by  the 
amendatory  acts  of  1903  and  1910  are  thought  to  strike  a  fair  m«an  between 
the  loose  methods  of  the  .old  law  and  the  niggardly  rigidity  of  the  present 
statute  as  originally  passed.' 

b.  Ainoimt  of  compensation. —  Three  general  considerations  as  to  trustees' 
compensation  should  be  noted:  (1)  that  fixed  by  this  section  is  "full  com- 
pensation for  their  services,"  [save  that  which  may  be  allowed  under 
§  2  (5)  as  now  amended];®  (2)  the  exact  percentage,  not  greater  than  ^he 
prescribed  upward  limit,  is  fixed  by  the  court,  there  being  in  this  a  difference 
between  the  fees  of  referees  and  those  of  trustees,''  and  (3)  no  compensation 

1.  See  also  Am.  B.  R.  Dig.  M  328-331.  5.  Compare  pp.  23-25,  Report  of  Ex.  Com. 

2.  EMgJish    Act    of    1883,    §    72 ;    General  of   Nat.    Assn.    of   Referees   in   Bankruptcy, 
Rules. 305,  306.  March,  1900.                    » 

3.  See  "Analogous  Provisions,"  ante.  6.  See  General  Order  XXXV(3). 

4.  R.  S.,  §  5127-a.  7.  See  Bankr.  Act,  §  40-a. 
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is  payable  until  after  the  services  are  renderd,  i.  e.,  when  the  administra- 
tion is  closed.  The  compensation  is  of  two  kinds,  a  filing  fee  and  certain 
commissions,  fixed  and  determined  by  the  amounts  which  pass  through  the 
hands  of  the  trustee.  ,       ,,     ,     , 

c.  Amount  under  original  act. —  Before  the  amendatory  act  of  1903  the 
commissions  to  be  paid  to  trustees  could  only,  bei  reckoned  on  "siiins  to  be 
paid  as  dividends  and  commissions,"^  and  the  rate  was  but  about  half  that 
customarily  allowed  corresponding  officers  even  fifty  years  ago.®  The  result 
was  that  few  competent  men  would  serve  as  trustee  the  second  time,  thus 
crippling  the  administration  of  the  law.  Efforts  were  made  to  meet  the 
difficulty  in  various -ways,  as  by  appointing  attorneys  to  be  trustees  and 
allowing  them  compensation  for  legal  services. as  an^^^^pense  of  adminis- 
tration,^" by  appointing  attorneys  ,for  trustees  in  asset  cases,  with  a  tacit 
understanding  that  the  attorney's  allowance  should  be  shared  with  the 
trustee,  or  by  allowing  trustees  ^xtra  compensation  as  agents  of  the  creditors 
when  they  did  more  than  perform  the  regular,  duties .\ required  by  the'law.^^ 
Each  of  these  methods  was  of  doubtful  legality  and  subject  to  abuse.  Since 
§  72,  added  by  the  amendatory  act,  they  are  no  longer  possible. 

d.  Pauper  cases. —  In  certain  cases,  the  trustee  may  serve  without  pay.^ 
It  has  been,  thought,  however,  that,  unlike  the  referee,  a  trustee  cannot  be 
compelled  to  serve  in  a  pauper  case,  but,'  if  the  cfedi1;ors  desire  him  to  do  so, 
they  must  furnish  his  fee.^* ' 

e.  Effect  of  amendatory  acts  of  1903  and  1910. —  (1)  In  gjinbeal. —  The 
amendatory  act  of  1903  has  modified  the  original  law  as  to  trustees'  fees  in 
four  particulars,  all  intended  to  make  •them  more  adequate.^* 

(2)   Commissions  on  dis?uesements.— (I)  In  general. — 7  Commissions  are  . 
to  be  computed  on  "  all  moneys  disbursed  or  turned  over  to  any  person,  includ- 
ing lien-holders^'  by  them  as  may  be  allowed  by  the  courts,"  and  cannot  be 
otherwise  fixed  by  agreement  with  the  creditors.^®     This  presupposes  that  the 

8.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am.  191,  109  Fed.  878.  See  also  In  re  Mammoth 
B.  R.  383,  105  Fed.  754;  In  re  Smith  (D.  C,  Pine  Lumher  Co.  (I>.  C,  Ark.),  8  Am.  B.  R. 
N.   Car.),   5  Am.   B.   E.   559,    108   Fed.   39>;       651,  116i  Fed.  731. 

In  re  Kaiser    (D.  C,  Mont.),  8  Am.  B.  E.  12.  See  Bankr.  Act,  §  51-a(2). 

108,    112    Fed.    955;    In    re   Mammoth    Pine  13!  In  re  Levy  (D.  C,  Wis.);  4  Am.  B.  R. 

Lumber  Co.    (D.  C,  Ark),  8  Am.  B.  R.  651,  108,  101  Fed.  247. 

116  Fed.  731;  In  re  Gtoldville  Mfg.  Co.  (D.  C.,  14.  See  Bankr.,  Act,  §  51-a(2)    (4). 

S.   C),    10  Am.   B.   R.   552,    123   Fed.    579.  Congress  intended  by  the  amendments  to 

Contra:  In  re  Barber  (D.  C,  Minil.),  3  Am.  sections   40-a   and  48-a;  to   provide  what   it 

B.  R.  306,  97  Fed.  547.    Under  the  act  prior  considered  ample  compensation  ■  for  services 

to  the  amendment  it  was  held  that  trustees  to  be  rendered  by  trustees,  and  by  section 

were  entitled  to  commissions  on  funds  aris-  72  to  relieve  the  courts  of  the  necessity  of 

ing   from  sales   of  inortgagfed   property  and  determining  what  constitutes  legal  cothpen- 

distributable   to  mortgage  creditors.     In   re  sation   for   such   officers.  .  American   Surety 

Muhlhauser  (Kef.,  Ohio),  9  Am.  B.  E.  80.  Co.  v.  Freed  &  Hoffman  .(C.  C.  A.,  3d- Cir,), 

9.  Compare  Rule  59,  So.  i>istrict  of  New  35  Am.  B.  K.  103.  224  Fed.  333.' 
York,   under   law   of   1841,  Owen   on  Bank-  15.  Amendatbry  Act.  of  1910,  §  9. 
ruptcy.  Appendix,  p.  13.  16.  Agreement  with  creditors.— The  eom- 

10.  In  re  Mitchell  (Ref.,  Pa.),  1  Am.  B.  missions  legally. payable  to  trustee  are  con- 
R.  687.  Contra:  In  re  Muldauer,  Fed.  Cas. '  trolled  and  measured  by  jthe  "money  dis- 
9.905.  tributed  "  or  "  moneys  disbursed  or  turned 

11.  In  re  Plumiper  (Ref.,  .N".  Y.),  3  Am'.  over,"  within  the  meaning  of  sections  40-a 
B.  R.  320;  In  re  Dimm  &  Co.  (D.  C,  Pa.),  and  48-a  of  the  Bankruptcy  Act,  and  cannot 
17  Am.  B.  R.  110,  146  Fed.  731,  permitting  be  otherwise  fixed  by  agreement  with  the 
an  allowance  for  the  trustee's  personal  creditors,  American  Surety  Co  v  Freed  (C 
services  rendered  in  connection  with  sales  of  C.  A.,  3d  Cir.),  35  £m  B  R  103  224  Fed 
the  goods  belonging  to  the  estate.  Contra:  333.  The  fact  that  a  trustee  in  good  faith 
In  re  Epstein    (D.   C,  Ark.),  6  Am.   B.   R.  agrees  prior  to  a  sale  to  accept  a  less  amount 
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money  disbursed  belonged  to  the  estate  of  the  bankrupt  and  was  rightfully 
in  the  hands  of  the  trustee  for  disbursement.  ■Such  funds  may  come  into  the 
possession  of  the  court  for  this  purpose  in  two  ways:  (1)  By  operation  of 
law,  and  (2)  by  the  consent  or  acquieseendeof  those  interested 'therein." 

(II)  Property  not  lawfvXly  in  hands  of  inwiee.-^  Property'  which  comes  to 
the  possession  of  a  trustee  in  bankruptcy  through  the  fraud  of  the  bankrupt, 
and  is  adjtidged  to  be  returned  to  the  victim  of  the  -fratid,  is  not  a  part  of 
the  estate  of  the  bankrupt,  and:  the  referee  and  trustee  may  not  be  allowed 
their  statutory  percentages  out  of  it.^®  ' 

(III)  "On  all  moneys  disbursed." —  The  words  "  on  all  moneys  disbursed  " 
are  substantially  the  same  as  "received  and  paid  out,"  which  are  found  in  the 
New  York  Code  of  Civil  Procedure,^®  fixing  the  commissions  of  executors  and 
administrators,  and  cases  construing  that  section  and  its  predecessors '  before 
the  code  will  be  found  in  point.^*  There  is  a  distinction  between  the  basis  of 
the  compensation  of  the  referee  and  the  trustee  in  this  respect;  that  of  the 
former. is  reckoned  only  on  "moneys  disbursed  to  creditors."  The  trustee  is 
entitled  to  commissions  on  all'  moneys  disbursed  by  him,  whether  to  creditors, 
secured  or  unsecured,  or  having  priority,  or  to  other  persons.^* 

(IV)  Secwred  and  priority  cZatms.— The  amendment  accords  to  trustees' 
commissions  on  all  claims  whether  secured  or  entitled  to  priority  under  the 
laws  of  aState.^  If  a  secured  creditor  chooses  to  realize  through  the  bank- 
ruptcy court,  and  the' trustee  thereby  receives  and  pays  out  mon6y,  the  equities 
are  stron^y  against  the  secured  creditor,  and  he  should  pay  the  commissions.^^ 

(V)  Property  not  converted  into  m.ofiey.^—'Pxwtio  the  amendment  of  1910 

it  was  questioned  whether,  if  in  such  a  ease  property,  but  not  money,  is  received 

and  turned  over  by  the  trustee,  the  latter  was  entitled  to  commissions.^*     It  is 

ptobable  that  the  language  of  the  former  statute  did  not  entitle  the  trustee  to 

commissions  on  property  not  converted  into  moneys,^  but  turned  over  at  an 

as  commissions  than  he  is  actually  ientdtled  (C.  G.  A.,  2d  Cir.),  36  Am.  B.  R.  496,  231 

to,  is  not  a  bar  to  his  claim  for  the  amount  Fed.  445. 

so   stated.     Matter  of   Breakwatei'  Co.    (D.  22.   In   re   Muhlhauser   Co.    (Ref.,    Ohio), 

C,  Pa.),  33  Am.  B.  R.  721,  220  Fed.  226.  ,,  9   Am.- B.   R.80;    In   re  '  Cramond!'    (D.    C. 

17.  InreCramond  (D.  C,  N.  Y..),  17  Am.  IJ^.  Y.),  17  Am.  B.  R.  22,  30,  145  Fed.  966; 
B.  R.  22,  29,  145  Fed.  966.            '  In  re  Erie  Lumber  Co.   (D.  C,  GJa.),  17  Am. 

18.  Gillespie  v.  J.  C;  Piles  &  Co.  (C.  C.  A.,    '  B.  R.  689,  701,  150  Fed.  817. 

SthCSr.),  24  Am.  B.  R.  502,  512,  178  Fed.  23.  In   re   Sanford   Mig.   Co.    (D.    C,   N. 

886.  Car.),  11  Am.  B.  R.  414,  126  Fed.  888.     The 

19.  N.  Y.  Code  Civ. ,Proc./i  2730.  reasoning  in  In  re  Barber  (D. C,  Minn.),  3 

20.  For  instance  Hosack  v.  Rogers,  9  Paige,  Am.  B.  R.  306,  .97  Fed.  547,  is  in  point.  Sea 
461;  Rundle  v.  Allison,  34  N.  Y.  180;  Betts  also  In  re  Sabine  (Ref.,  N".  Y.),  1  Am.,  B.  R. 
y.    Betts,   4   Abb.    N.    C.   317,   437;    Cox, v.  222. 

Schermerhorn,  18  Hun   (N.  Y.),  16.  24.  The  distinction  between  "money"  and 

21.  In  re  Cramond  (D.  C-,  N.  Y.),  17  Am.  "property"  made  by  the  statute  would  not 
B.  R.  22,  145  Fed.  966.  But  see  In  re  here  be  applicable.  The  secured  creditor 
Meadows  (D.  C,  N.  Y.),  29  Am.  B.  R.  165,  makes  use  of  the  systein  because  it  is  ap- 
199  Fed.  304,  holding  that  such  fees  are  not  parently  less  expensive.  Whether  what  he 
allowable  where  the  disbursements  when  receives  is  money  or  land,  he  should  pay  the 
made  from  the  proceeds  of  the  sale  of  stock  oiBcers  through  wihom  it  comes  for  their  serv- 
whioh  had  never  been  in  the  possession  of  ices,  provided  he  has  himself  asked  the  relief, 
the  court,  although  the  sale  was  conducted  By  analogy  only,  it  seems,  need  these  be  the 
by  the  trustee  under  an  order  of  the  referee.  commissions  fixed  by  the  law. 

Commissions    on    profits    of    sale.-^Where  25.  Compare  Burtis  v.  Dodge,  1  Barb.  Oh. 

the  volume  of  business  transacted  by  a  trus-  (N.   Y.)    77.        But   see   also   Thompson  v. 

tee  amoimted  to  about  $900,000,  resulting  in  Pritohard,  12  Week.  Dig.,  (N.  Y.)  80.     Com- 

a   profit   of   $50,000,    his    award    should   be  pensation  to  a  receiver  may  be  computed  by 

limited  to  the  statutory  percentages  on; the  including  as  "disbursements"  the  value. of 

profits,  as  it  cannot  be  said  that  trustee  dis-  the  property  delivered  by  him.     In  re  Cam- 

bursed  the  moneys  received  except  as  to  the  bridge    (D.   C.j  Mass.),   14  Am.   B.  R.    168, 

profits.  Matter  of  New  York  Commercial  Co.,  136  Fed.  983. 
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agreed  value  to  a  creditor,  or  any  other  person.  The  amendatory  act  of  1910 
inserted  the  words  "or  turned  over  to  any  person,  including  lien-holders/' 
and  has  thus  disposed  of  this  question  in  favor  of  the  allowance  of  conunissions 
to  trustees  on  account  of  property  turned  over  to  the  bankrupt  or  a  person 
holding  a  superior  lien  against  the  property.^ 

(VI)  Property  or  money  on  which  commission  allowed. — ^A  trustee  is  entitled 
to  commissions  on  all  sums  which,  hut  for  an  outside  agreement  between  the 
parties  and. their  attorneys,  would  have  been  paid  through  the  trustee. ^'^  Thu^, 
he  is  entitled  to  commissions  on  the  proceeds  of  the  sale  of  exempt  property, 
where  the  bankrupt  does  not  object.^*  Likewise,  where  a  corporation  is  organ- 
ized for  the  purpose  of  taking  over  the  bankrupt's  business,  the  creditors 
agreeing  to  take  stock  in  the  new  corporation  in  payment  of  their  claims,  the 
trustee  is  entitled  to  commission  on  the  amount  disbursed  through  the  corpora- 
tion by  means  of  shares  of  its  stock. ^®  Commissions  are  payable  on  sums  dis- 
bursed to  lienors  from  the  funds  in  the  hands  of  the  trustee  which  were  subject 
to  the  liens.***  And  where  a  mortgagor  did  not  prove  his  claim,  but  purchased 
the  mprtgftged  premises  on  a  sale  .by  the  trustee  subject  to  the  mortgage,  the 
trustee  is  only  entitled  to  commissions  on  the  sale  price  of  the  equity  of 
redemption.*^  But  the  trustee  is  not  entitled  to  compensation  for  his  services 
from  the  lienors,  where  the  proceeds  of  a  sale  of  a  bankrupt's '  assets,  after 
distribution  to  the  lienors,  leave  no  surplus  for  the  bankrupt  estate.*^  Such 
commissions  should  be  paid  out  of  the  estate  upon  the  assumption  that  the 
trustee  would  not  have  administered  incumbered  property  unless  for  the  interest 
of  the  estate/*    . 

(VII)  Partnership  and  individual  bankruptcy  estate^ —  Where  a  partnership 
and  the  individuals  comprising  it  join  in  a  single  involuntary  petition  and  are 

26.  As  in  a  iSubsequent  clause. of  subsection.  be  surrendered  to  the  lienholders  or  others 
See  al86  §§  1  (25),  60-d.  Compare  American  entitled,  unless  some  other  reason  appears 
Surety  Co.  v.  Freed  &  HoflFman  ( C.  C.  A..,  for  retaining  control.  A  court  of  bankruptcy 
3d  Cir.),  35  Am.  B.  R.  103,  224  Fed.  333.  is  not   a  court  of   general   jurisdiction   for 

27.  In  re  Sanford  Mfg.  Co.  (D-  C,  N.  the  adjudication  of  controversies  or  the  ad- 
Car.),  11  Am.  B.  R.  414,  126  Fed.  888.  ministration   of   assets  in   which  the  bank- 

28.  In  re  Castleberry  (D.  C,  Ga.),  16  Am.  rupt'a  estate  is  in  no  wise  interested.  If, 
B.  R.  430,  143  Fed.  1018.  however,   cognizance  is  taken,   it  should  ;be 

29.  Matter  of  Breakwater  Co.  (D.  C,  Pa.),  assumed  some  benefit  or  advantage  was  ex- 
33  Am;  B.  R.  721,  220  Fed.  226,  revd.  224  pected  to  accrue  to  the  general  creditors,  and 
Fed.  333.  if  it  results  otherwise  it  is  equitable  to  make 

30.  In  re  Cramond  (D,  C,  N.  Y.),  17  Am.  the  general  estate  bear  the  cost  of  the  pro- 
B.  R.  22,  145  Fed.  966.  ceeding.     Here  the  proceeds  of  sale  did  not 

31.  Matter  of  Old  Oregon  Mfg.  Co.  (D.  C,  equal  the  admitted  incumbrance,  and  the 
Wash.),  38  Am.  B.  R.  409.                                   -  deficiency  should  not  be  further  increased  by 

32.  Smith  v.  Township  of  Au  Gres  (C.  C.  deducting  the  commissions  of  the  officers,  if 
A.,  6th  Cir.),  17  Am.  B.  R.  745,  150  Fed.  there  is  a  general  estate  against  which  they 
257.  This  case  was  decided  before  the  amend-  can  be  charged.  This  is  in  analogy  to  the 
ment  of  1910,  but  Matter  of  Meadows  (C.  C.  general  practice  in  equity  in  foreclosure 
A.,  2d  Cir.),  33  Am.  B.  R.  649,  211  Fed.  948,  cases,  where,  if  possible,  the  judgment  lien 
decided  since  1910,  is  to  the  same  effect.  creditors  are  paid  in  full,  and  if  a  deficiency 

33.  Payment  out  of  estate.— Matter  of  results  from  deducting  the  costs  from  the 
Huggins  (C.  C.  A.,  8th  Cir.),  24  Am'.  B.  R.  proceeds  it  goes  as  a  judgment  against  the 
715,  179  Fed.  490,  m  which  the  court  said:  debtor.  It  appears  here  that  there  was  a 
"A  court  of  bankruptcy  should  not  assume  general  estate  of  the  bankrupt  out  of  which 
charge  of  incumbered  property  and  liquidate  the  commissions  might  be  paid.  Therefore 
the  hens  on  it  unless  there  are  reasonable  we  need  not  determine  what  should  be  done 
grounds  for  believing  some  advantage  will  in  ease  of  a  sale  by  a  trustee  in  bankruptcv 
accrue  to  the  banlcrupt's  estate.  If  the  at  the  instance  or  with  the  concurrence  of  a 
validity  of  the  liens  la  unquestioned,  and  lien  creditor,  a  deficit  of  proceeds,  and  no 
their  amount  Is  such  that  there  is  probably,  general  estate." 

no  excess  of  value  in  the  property,  it  should 
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adjudged  bankrupt,  there  is  only  one  case  for  the  purpose  "of  computing  the 
trustee's  fees  and  commissions,  and  he  should  not  be  given  an  allowance  on 
both  the  partnership  estate  and  the  individual  estate  separately  computed.^* 

(3)  Rate  of  commission. —  The  rate  per  cent,  of  commissions  was  con- 
siderably increased  by  the  amendment  of  1903,  but  only  in  small  or  medium- 
sized  cases.  On  estates  of  over  ten  thousand  dollars  it  remains  unchanged. 
The  purpose  clearly  is,  on  the  one  hand^  an  additional  incentive  to  the  discovery 
of  assets  in  estates  where  the  schedules  show  little  or"  nothing,  and  a  moderate 
increase  in  compensation  in  larger  estates  which,  being  spread  over  a  gooily 
total,  will  not  be  felt.  Thus,  the  rate  on  the  first  five  hundred  dollars  is  now 
six  per  cent,  instead  of  three  per  cent.,  on  the  next  one  thousand  dollars  four 
per  cent,  instead  of  three  per  cent.,  on  th6  next  eight  thousand  five  hundred 
dollars  two  per  cent,  instead  of  about  two  and  two-fifths  per  cent,,^®  ^pd,  on 
the  balance,  one  per  cent,  as  now.  That  these  fees  are  reckoned  on  "moneys 
disbursed,"  will  also  add  materially  to  a  trustee's  emoluments  in  small  cases. 

(4)  Commission  in  case  op  composition. —  When  a  trustee  has  been 
appointed  and  qualified  in  a  case  resulting  in  a  composition,  he  may  be  allowed 
"not  to  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  to 
creditors."  A  trustee  is  rarely  appointed  in  guch  cases,*®  but  maybe.  _■  As  the 
law  stood  before  the  amendatory  act  of  1903,  he  could  be  allowed  nothing. 
This  is  now  corrected,  and  he  is  paid  the  same  rate  as  is  the  referee. 

(5)  Additional  compensation  foe  conduct  of  business." — Prior  to  the 
amendment  of  this  section  in  1910  by  the  addition  of  subsection  e  a  trustee 
in  bankruptcy  was  not  entitled  to  an  allowance  of  extra  compensation,**  but 
since  the  addition  of  that '  subsection,  where  the  business  of  a  bankrupt  is 
ordered  continued  by  a  trustee,  the  court  may  allow  additional  compensation 
to  him.**  The  maximum  amount  is  fixed  by  the  amendment.  ,  Greneral 
Order  XXXV  (3)  is,  however,  in  no  vpise  changed  Ijy  the  amendments.  Under  . 
it,  the  compensation  of  trustees  cannot  be  other  or  more  than  that  fixed  by 
§  48.  This  is  emphasized  by  §  72,  added  by  the  amendatory  act  of  1903. 
A  contract  for  extra  compensation,  made  with  a  creditor  owning  more  than 
ninety  per  cent,  of  the  unsecured  claims  against  the  bankrupt,  is  void  as  against 

34.  Matter  of  Rider  (D.  C,  Mont.),  34  Am.  age  Co.  (D.  C,  N.  Car.),  3  Am.B.  E.  154, 
B.  R.  280,  220  Fed.  193.  96  Fed.  950;   Matter  of  Shiebler  &  Co.    (C. 

35.  This  apparent  decrease  is  not  actual  C.  A.,  2d  Cir.),  23  Am.  B.  R.  162,  174  Fed. 
because  of  the  changed  basis  of  computation,  336;  In  re  Coventry  Evans  Furniture  Co. 
and  the  larger  ratea  on  the  first  $500  and  (D.  C,  N.  Y.),  22  Am.  B.  R.  623,  166  Fed. 
$1500  516.     Compare  In  re  Plummer  (Ref.,  N.  Y.), 

36.  See  In  re  Rung   (Ref.,  N.  Y.),  2  Am.  3  Am.  B.  R.  320. 

B.  R.  620.  39.  Matter  of  Pequod  Brewing  Op. .  (Ref., 

Commissions  on  deductions.^ — WHere,  under  N".  Y.),  18  Am.  B.  R.  352.  ,  , 
the  terms  of  an  order  for  the  sale  of  assets  The  "  additional  compensation  "  .  for  con- 
requiring  ten  per  cent,  to  be  paid  in  cash  at  ducting  the  bankrupt  business  as  a  going 
the  time  of  the  sale,'  it  was  provided  that  in  concern  is  realized  by  the  allowance  of  corn- 
case  the  property  was  purchased  by  a  creditor  missions  on  the  disbursements  made  in  such 
there  might  be  deducted  from'  the  balance  of  conduct  of  the  bankrupt  business  as  well  as 
the  purchase  price  the  amount  of  the  dis-  on  other  disbursements.  Matter  of  Hart  & 
tribtitive  share  thereof  to  which  he  might  be  Co.  (D.  C,  Hawaii),  17  Am.  B.  R.  480.  -The 
entitled,  the  trustee  is  entitled  to  commis-  trustee  may  be  allowed  compensation  for  his 
sions  upon  the  amount  deducted.  In  re  Morse  services  and  expenses  in  attending  and  con- 
Iron  Works  &  Dry  Dock  Co.  (D.  C,  N.  Y. ),  ducting  a  sale  of  the  assets.-  In  re  Dimm  & 
IS  Am.  B.  R.  846,  154  Fed.  214.  Co.  (D.  C,  Pa.),  17  Am'.  B.  R.  119,  146  Fed. 
37  See  also  Am.  B.  R.  Dig.  §  330.  402.  See  In  re  Knosher  &  Co.  (C.  C.  A.,  9th 
38.  In  re  Epstein  (D.  C,  Ark.),  6  Am.  B.  Cir.),  28  Am.  B.  R.  747,  197  Fed.  136. 
R.  191,  109  Fed.  879;  In  re  Carolina  Cooper- 
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public  policy.*"  A  trustee  who  is  also  an  attorney  may  not  receive,  in  addit;ion 
to  the  trustee's  fees,  conipensation  for  legalL  services  perfoii'med**^  And  where 
the  volume  of  business  transacted  by  a  trustee  amounted  to  a  large  sum, 
Tesulting  in  considerable  profits,  his  commission  must  be'  computed  on  the 
profits  and  not  on  the  business  transaeted.^^  The  amendment  does  not, affect 
the  compensation  of  a  trustee  appointed  before  it  took  effect.** 

(6)  Allowance  by  couet. —  The  amouHt  allowed  as  commissions  may  be 
less  than  those  fixed  by  this  section.  It  should  always  be  borne  in  mind  that 
no  commissions  can  be  paid  or  withheld  until  allowed  by  the  court,**  and  in  any 
evenly  only  in  such  amount  "  as  may  be  allowed  by  the  coutt."  The  allowance 
rests  in  the  sound  discretion  of  the  court  and  is  not  reviewable  except  where  it 
appeals  from  the  record  that  Such  discretion  has  been  abused.*^ 

U.  APPORTIONING  COMPENSATION  BETWEEN  SEVERAL  TRUSTEES. 

Whedier  there  be  thtee  trustees  or  one,  the  compensation  to  all  cannot  be 
more  l^n  to  one.  .  But  the  court  must  apportion  the  amount  between  the 
trustees  "according  to  the  services  actually  rendered."  This  is  contrary  to 
the  Msaal  rule.*® 

III.  WITHHOLDING  COMPENSATION  WHEN  TRUSTEE  REMOVED. 

The  rule  stated  iii  subsection  c  needs  no  comment.*''^  Within  the  limits^ 
fixed  by  law  the  amount  to  be  allowed  as  .commissions  is  subject  to  the  sound 
judicial  discretion  of  the  court.  Where  a  trustee  has  been  negligent  in  the 
perfoimance  of  his  duty,  the  court  may,  in  a  proper  case,  without  the  filing 
of  any  exceptions,  deny  him  any  commissions.**  A  mere  resignation  or  a 
vacancy  because  of  disqualification  discovered  after  appointment  would  not 
bar  the  trustee  f roni  compensation.  :  Where  a  trustee  is  permitted  to  resign 
to  avoid  tlie  odium,  of  removal,  the  court  may  reduce  his  claim  for  compensa- 
tion.*® In  all  such  cases,  the  proportion  should  be  fixed  in  accordance  with 
subsection  &.™ 

40.  Devries  v.  Orem,  17  Am.  B.  E.  876,  45.  Matter  of  Cash-Papworth  (C.  C.  A., 
104  Md.  648,  65  Atl.  430.  2d  Cir.),  31  Am.  B.  R.  709,-210  Fed.  24. 

41.  In  re  Felson  (D.  C,  N.  Y.),  15  Am.  46.  Compare  White  v.  BiiUock,  15  How.  Pr. 
B.  B.  185,  139  Fed.  281;  In  re  McKenna,  (N.  Y.)  102.  For  similar  rules  as  to  the 
(D.  C,  N.  Y.),  15  Am.  B.  R.  4,  137  Fed.  611;  referee,  see  §  40-b. 

Matter  of  Van  Denberg, . ( D.  C.,  Ohio),  34  Am.  47.  See  generally  nnder  §  46. 

B.  K.  S21,  221.Fed.  449.  Personal  expenses  and  commissions  wiU  be 

42.  Matter  of  New  York  Commercial  Co.  denied  a  trustee  removed  by  the  court  for 
(C.  C.  A.,  2d  Cir.),  36  Am.  B.  E.  496,  231  due  cause.  In  re  Leverton  (D:  C,  Pa.),  19 
Fed.  446.  Am.  B.  434,  155  Fed.  925,  931. 

4».  la  re  Screws   {D.  C,  (Ja.),  17  Am.  B.  48.  In  re  Schoenfeld    (C.  C.  A.,  3d  CSi  ) 

R.  269,  l«r  Fed.  989.  25  Am.  B.  R.  748,  183  Fed.  219. 

44.  i«  ae  Hughes,  Fed.  Cas.  6,841;   In  re  49.  In  re  Fidler  &  Son    (D.  C,  Pa.)     23 

Noyea,  Fed.  Cas.   10,371;   In  re  Dean,  Fed.      Am.  B.  R.  16,  172  Fed.  632. 
Cas.  3^699.  50.  A  similar  rule  is  applied  to  the  referee. 

Bankr.  Act,  §  40-c 
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ACCOUNTS  AND  PAPERS  OF  TRUSTEES. 

§  49.  Accounts  and  Papers  of  Trustees. —  a  The  accounts  an3 
papers  of  trustees  shall  be  open  to  the  inspection  of  officers  and  all 
parties  in  interest. 


Analogous  provisions:    In  U.  S.:    R.  S.,  §  5062B. 

In  Eng.:     Generally  to  the  General  Rules,  as  Rules  217,  225,  226,  244,  273(10),  290. 
Cross-references:     To  the  law:     Punishment  of  trustee  for  secreting  or  destroying  papers, 
§  29-a. 
Trustee  to  keep  aeequnta  of  receipts  and  disbursements,  §  47-a(6);  to  lay  before 
creditors  detailed  statements  of  administration  of  estate,  §   47-a(7);   to  make 
fliial  reports  arid  file  final  accounts,  §  47-a(8) ;  to  report  to  court  as  to  condi- 
tion of  estate,  §  47-a(10). 
To  the  General  Orders:     Report  as  to  exemptions,  XVII. 

Failure  of  trustee  to  file  report  or  statement  required  by  the  act;  order  to  show 
cause,  XVII. 


I.  ACCOUNTS  AND  PAPERS  OF    TRUSTEES. 

That  the  accounts  and  papers  of  trustees  shall  always  he  open  to  the 
inspection  of  officers  and  all  parties  in  interest,  seems  to  follow  from  §  47-a.* 
This,  section  is,  therefore,  of  little  importance.  "Accounts  and  papers?' 
includes  the  hooks  of  the  bankrupt  in  the  possession  of  the  trustee ;  in  fact, 
any  documents  whether  originated  by  him  or  received  by  him  from  the  bank- 
rupt. The  penalties  for  secreting  documents  and  for  refusing  to  permit 
inspection  are  discussed  elsewhere.^ 

1.  See  pp.  663,  664,'  ante.  2.  See  under  §  29. 
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BONDS  OF  REFEREES  AND  TRUSTEES. 

§  50.  Bonds  of  Referees  and  Trustees.— a  Bef erees,  before  assum- 
ing the  duties  of  their  offices,  and  witMn  such  time  as  the  district 
courts  of  the  United  States  having  jurisdiction  shall  prescribe,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States  ~  in 
such  sum  "as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand 
dollars,  with  such  sureties  as  shall  be  approved  by  such  courts,  con- 
ditioned for  the  faithful  performancee  of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of  their  official 
duties,  and  within  ten  days  after  their  appointment,  or  Within  such 
further  time,  not  to  exceed  five  days,  as  the  court  may  permit,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States,  with 
such  sureties  as  shall  be  approved  by  the  courts,  condition-ed  for  ihe . 
faithful  performance  of  their  official  duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after 
the  adjudication,  or  after  a  vacancy  has  occurred  in  the  office  of 
trustee,  or  after  an  estate  has  been  reopened,  or  after  a  composition 
has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the 
office  of  trustee,  shall  fix  the  amount  of  thfe  bond  of  the  trustee;  they 
may  at  any  time  increase  the  amount  of  the  bond.  If  the  creditors 
dp  not  fix  the  amount  of  the  bond  of  the  trustee  as  herein  provided 
the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  the 
property  of  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

f  The  actual  value  of  the  property  of  the  sureties,  over  and  above 
their  liabilities  and  exemptions,  on  each  bond  shall  equal  at  least  the 
amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureties 
upon  bonds,  or  authorized  by  law  to  do  so,  maybe  accepted  as  sureties 
upon  the  bonds  of  referees  and  trustees  whenever  the  courts  are 
satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby  amply 
protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories  shall 
be  filed  of  record  in  the  office  of  the  clerk  of  the  court  and  may  be  sued 
upon  in  thi6  name  of  the  United  States  for  the  use  of  any  person 
injured  by  a  breach  of  their  conditions. 

[750'] 
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i  Trustees  sh.all  not  be  liable,  personally  or  on  their  bonds,  to  the 
United  StJLtes,  for  any  penalties  or  forfeitures  incurred  by  the  banfc- 
rnpts  under  this  act,  of  ■w^hose  estates  they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  severial  bonds. 

k  If  any  referee  or  trustee  shall  fail,  to  give  bond,  as  herein  pro- 
vided and  within  the  time  limited,  he  shall  be  deemed  to  have  declined 
his  appointment,  and  such  failure  shall  create  a  vacancy  in  his  bffice. 

I  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trusteed'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  estate  has  been  closed. 


Analogous  provisions:     In  V.  S.:     As  to  registers'  bonds  Act  of  1867,  §  3,  K.  S.,  §  4995; 
As  to  assignees'  bonds,  Act  of  1867,  §  13,  K.  S.,  §  5036;  Act  of  1841,  §  9.     .. 
In  Eng.:     As  to  trustees,  §.  21(2)  ;  Geneyai  Rule  342. 
Cross-references:     To  the  law:     Certified  copy  of  order  approving  bond . evidence  of  vesting 
title  in  trustee,  §  21-e.  ,    ; 

Bond  not  required  on  appeals  or  writs  of  error  by  trustee,  J  25-c. 
To  the  General  Order:     Notice  to  trustee  of  his  appointment  to  state  penal  sum  of 

■bond,  XVI.  . 

To  Official  Forms:     Bond  of  referee.  No.  l7;bohd  of  trustee.  No.  25;  order  approving 
trustee's  bond>  No.  26. 


SYNOPSIS  OP  SEiDTION.  i 

I.  Bonds  of  Referees  and  Trustees,  'i'si.  :    W 

a.  Of  referees,  751.  jl'v 

b.  Of  trustees,  Ibl. 

c.  Sureties  on  bonds;  forms,  752. 

d.  Where  filed,  752. 

e.  Suits  on  hands,  752. 

f.  Effedoffailureto  givebond,75B. 
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I.  BONDS  OF  REFEREES  AND  TRUSTEES. 

a.  Of  referees.—  The  referee,  though  a  judicial  officer,  is  required  to  give  a 
bond  So  was  the  assignee  under  the  former  law.^  The  amount,  the  sufficiency 
of  the  sureties,  and  the  time  within  which  the  bond  must  be  filed  are  Usually 
fixed  in  the  order  of  appointment.  The  condition  is  "the  faithful  perform- 
ance of  their  official  duties."  The  amount  cannot  he  larger  than  five  thousand 
doUars  A  referee  cannot  act  as  such  until  he  has  filed  his  bond.  -  Form 
No    17  should  be  used.      There  are  no  adjudicated  cases  under  either  law. 

b  Of  trustees.^— A  trustee,  too,  must  give  a  bond.  This  was  not  necessarily 
so  under  the  former  law;  the  judge  might  order  the  assignee  to  give  a  W 
and,  on  the  request  in  writing  of  a  creditor,,  was  required  so  to  order.      Trus- 

1     A  +  ^f  i«fi7    8  1   R  S     S  4495.  3.  Act  of  1867,  §  13,  R.  S.,  §  5036.    Com- 

l:  f^e  lo'l^.  B  R   Dig.  i  32i:  pare  In  re  Sa'nds,  Fed.  Oas.  12.301. 
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tees'  bonds  must  be  given  within  ten  (Jays'  after  appointment^  or  within  iive 
days  additional  if  permitted  by  the  court.  .  This  seems  mandatory,  biit  the 
practice  of  extending  the  time  still  further  when  no  objection  is  made  is  q,T^ite 
general.  Where  the  question  of  the  trustee's  failure  to  give  a  bond  is  raised 
in  a  State  court,  the  presuinption  is  that  the  trustee  duly  qualified  by  com- 
plying with  the  provisioiis  of  the'  statute  relating  to  a  bond,*  The  condition 
is  the  same  as  that  in  the  referee's  bond.  But  the  creditors,  not  the  court, 
fix  the  amount  of  a  trustee's  bond.  This  should  be  done  at  the  first  meeting, 
immediately  after  the  appointment  of  the, trustee.  If  tjie  creditors. fail  so 
to  do,  the  judge  or  referee  fixes  it.  The  amount  is  specified  in  the  notice  of 
appointment.^  Upon  the  approval  of  the  bond  by  the  referee  the  trustee  takes 
title  to  the  bankrupt's  property,  and  the  order  of  approval  when  duly  certified 
and  recorded  is  conclusive  evidence  of  the  vesting  of  the  title.® 

c.  Sureties  on  bonds;  forms. —  Where  bonds  a;re  given  by  individuals,  there 
must  be  two  sureties ;  if  by  a  bonding  company,  there  need  be  but  one.'^  The 
sureties,  if  individuals,  must  be  wor^h  "  above  their  liabilities  and  exemptions," 
the  penal  sum  mentioned  in  the  bond.-  As  to  this,  the  "court  shall  require 
evidence."  In  actual  practice,  this  is  often  done  by  adding  affidavits  of 
justification  to  the  bond.^  This  is,  of  course,  not  required  of  bonding  com- 
panies in  good  standing.  Joint  trustees  should  give  joint  and,  several  honds. 
The  form  of  the  bond  is  prescribed.®  But,  as  has  been  suggested  elsewhere, 
Form  No.  26,  the  order  approving  the  bond,  should  usually  be  modified  by 
inserting  certain  dates,  that  vsrhen  a  certified  copy  is  recorded  in  a  local  registry 
office  parties  interested  in  titles  passing  from  a  bankrupt  to  his  trustee  may 
have  the  same  information  that  would  be  given  had  the  bankrupt  actually 
executed  a  deed.^"  The  practice  of  giving  surety  company  bonds  is  now  quite 
general.  They  are  sufficient  if  the  company  is  within  the  terms  of  subsectioU  g. 
The  liability  of  a  surety  extends  to  the  expenditure  of  such  funds  of  the  bank- 
rupt estate  as  becomes  necessary  as  the. immediate  result  of  embezzlement  by 
the  trustee,  but  not  including  the  premium  of  the  bond  of  thie  new  trustee." 

d.  'Where  filed. —  Referees'  and  trustees'  bonds  must 'be  filed  and  recorded 
in  the  office  of  the  clerk.  'K  trustee's  bond  is  usually  appfroved  by  the  referee, 
whose  duty  it  is  forthwith  to  transmit  the  bond  and  the 'order  of  approval 
to  the  clerk. 

e.  Suits^  on  bonds. —  Though  the  bond  runs  to  the  United  States,  a  suit  may 
be  brought  thereon  "in  the  name  of  the  United  States  for  the  use  of  any 
person  injured."  Leave  of  court  is  not  necessary  for  the  bringing  of  such  an 
action  in  the  name  of  the  United  States.^^  No  order  need  be  made  directing 
an  absconding  trustee  to  account,  prior  to  bringing  suit  on  his  bondi^'     Such 

4.  Breokons  v.  Snyder   (Pa.  Sup.  Ct.),  \15  11.  Matter  of  Kajita  (D.  C,  Hawaii  )    13 
Am.  B.  R.  112,  211  Pa.  St.  176.                             Am.  B.  R.  19,  2  U.  S.  D.  C^Haiwaii    194 

5.  See  General  Order  XVI  and  Form  No,  12.  Alexander  v.  Union  Surety  &  Guar  Co 

24.  ■  (N- Y.Sup.  Ct.),  11  Am.  B.  R.  32,  89  N.  y! 

6.  Anderson  v.  Stayton  State  Bank    (Ore.      App.  Div.  3. 

Sup.  Ot.),  38  Am.B.  R.  4,   159  Pac.   1033,  13.  An  order  directing  an  absconding  trus- 

citing  text.       ^         ,„  ,  ■  T,    V    „   .        T,    T,  ***  *°  ^"°""t  i^  sa>d  to  be  an  indispensable 

7.  In  re  Kalter   (Ret.,  Pa.),  2  Am.  B.  R.  prerequisite  to  an   action  on  his  bond      It 
590.     Compare  Act  of  August  13,  1894.  might,  and  probably  would,  be  proper  in  con- 

8.  See  f6rm   in   "  Supplementary  FormB,"  ditions  w'here  practicable.    But  anorder  upon 
P°**-,          ■      „,  a  person  lurking  in  an  unknown  place,  and 

?;,    o''"e^^        .       c,       ,  •  X    .      P"''l?osely  keeping  out  of  the  reach   of  any 

10.  See  §  21,  <m*e     See  also  requirement  of      legal  notice  of  an   order,   if  one   should  be 

§  47 -c  which  was  added  by  the  amendatory      made,    would   be   of   no    avail       Scofleld    v 

act  of  1903.  •   ^  United  States  ex  rel.   Bond    (b    C    A     6th 

Cir.),  23  Am.  B.  R.  259,  174  Fed.  1 
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an  action  may  be  brouglit  in  a  district  court  of  the  United  States;"  such 
action  is  not,  however,  a  proceeding  in  bankruptcy,  but  a  plenary  suit,  and 
therefore  an  ordet  dismissing  ij  is  not  reviewable  by  a  petition  to  revise  under 
§  24-b.^^  The  limitation  oh  such'  suits  is' short :  as  to  referees,  two  years  after 
the  alleged  breach;  as  to  trustees,  two  years  after  the  estate  has  been  closed. 
The  closing  of  an  estate  here  is  probably  the  date  of  the  order  discharging  the 
trustee.  Subsection  i  provides,  however,  that  trustees  shall  not  be  liable, 
personally  or  on  their  bonds,  for  any  penalties  or  forfeitures  incurred  by 
bankrupts  under  the  act.  The  bond  continues  in  force  notwithstanding  a 
recoverv  thereon  for  two  years  after  the  estate  is  closed.^* 

f.  Effect  of  failure  to  give  bonds. —  Failure  to  give  a  bond  within  the  time 
limited  amounts  to  a  declination  of  office-  and  creates,  a  vacancy.  As  above 
suggested,  this  requirement  has  not  been  very  strictly  construed.  The  time 
would  probably  run. from  the  date  of  the  receipt  .of  the  notice,  rather  than  from 
the  date  of  the  order  fixing  the  amount. 

14.  United    States    ex    rel.    Schauffler    v.  15.  United   States  v.   Eiiiggles    (C.   C.   A., 

Union  Surety  &  Guar.  Co.   (D.  C,  N.  Y.),  9  eth  Cir.),  34  Am.  B.  R.  91,  221  Fed.  256. 
Am.  B.  E.  114,  118  Fed.  482,  containing  form  16.  Matter  of  Kajita  (D.  C,  Hawaii),  13 

of  complaint.  Am.  B.  R.  19,  2  U.  S.  D.  C,  Hawaii,  194. 
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DUTIES  OF  CLERKS. 
§  51.  Duties  of  Clerks.— a  Clerks  shall  respectively  (1)  account 
for,  as  for  other  fees  received  by  them,  the  clerk's:  fee  paid  in  each 
case  and  such  other  fees  as  may  be  received  for  certified  copies  of 
records  which  may  be  prepared  for  persons  other  than  officers;  (2) 
collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted 
before  filing  the  petition,  except  the  petition  of  a  proposed  voluntary 
bankrupt  which  is  accompanied  by  an  affidavit  stating  that  the  peti- 
tioner is  without,  and  cannot  obtain,  the  money  with  which  to  pay 
such  fees;  (3)  deliver  to  the  referees  upon  application  all  papers 
which  may  be  referred  to  them,  or,  if  the  offices  of  such  referees  are 
not  in  the  same  cities  or  towns, as  the  offices  of  such  clerks,  transmit 
such  papers  by  mail,  and  in  like  manner  return  papers  which  were 
received  from  such  referees  a(fter  they  have  been  used;  (4)  and 
within  ten  days  after  each  case  has  been  closed  pay  to  the  referee, 
if  the  case  was  referred,  the  fee  collected  for  him,  and  to  the  trustee 
the  fee  collected  for  him  at  the  time  of  filing  the  petition. 


Analogous  provisions:     In  U.  S.:     None. 

In  Eng.:     None. 
Cross-references:     To  the  law:     Clerk  to  refer  case  to  referee  in  case  of  absence  or  dis- 
ability of  judge,  §  18-f,  g. 
Duty  of  ref eTee  when  case  is  referred  to  him  by  clerk,  §  38  ( 3 ) . 
Referee  to  transmit  papers  to  clerk,  when  required  in  proceeding  in  court,  §  39-a 

^S) ;  to  call  upon  and  receive  papers  from  clerks,  §  39-a (10). 
Fees  of  referee,  §  40;  of  trustees,  §  48. 
Compensation  of  clerks  and  marshals,  §  52. 
Petitions  in  bankruptcy  to  be  in  duplicate,  one  copy  for  clerk  and  one  for  service, 

§  59-c. 
Pees  for  filing  petitions  to  have  priority,  §  64-b(2). 
Indexes  to  be  prepared  and  searches  to  be  made  by  clerks,  §  71. 
To  the  General  Orders:     Clerk  to  keep  docket  of  cases,  I. 

Clerk  to  indorse  each  paper  filed  with  time  of  filing  and  statement  of  character, 

II. 
Process,  summons  and  subpoenas  to  be  tested  by  clerk.  III. 
Clerk  may  require  indemnity  for  expenses,  X. 
Proofs  of  claims  and  other  papers  filed  with  clerk,  XX. 
List  of  proved  claims  to  be  transmitted  to  clerk,  XXIV. 

Checks  or  warrants  for  payment  of  money  may  be  countersigned  by  clerk,  XXIX. 
Fees  allowed  to  clerk  are  in  full  compensation  for  services,  XXXV  ( 1 )  ;  judge  may 
order  paid  out  of  estate  in  certain  cases,  XXXV  ( 3 ) .  = 
To  Official  Forms:    Adjudication  of  bankruptcy  to  be  signed  by  clerk,  No.  12. 

Order  of  reference  by  clerk,  No.  14;  in  case  of  absence  or  disability  of  judge.  No 
15. 
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SYNOPSIS  OF  SECTION. 

Duties  of  Clerks,  755. 

a.  Under  general  orders  and  forms,  755. 

b.  Account  for  fees;  collection  of  fees,  755. 

c.  Payment  of  fees  to  referee  and  trustee,  756. 

d.  Pauper  affidavits,  756. 

e.  Additional  ditties,  757. 


L  DUTIES  OF    CLERKS.  1 

a.  Under  general  orders  and  forms.—  In  addition  to  the  duties  prescribed  by 
this  section  the  clerk  is  required  to  keep  a-  docket  in  the  form  specified  in 
General  Order  I.  He  is  required -by  General  Order  II  to  indorse  on  each 
paper  filed  the  day  and  hour  of  filing.  Under  General .  Order  III  he  is 
required  to  attest  each  process,  summons  and  subpoena  issued  out  of  the  court. 
Besides  these  specific  duties  the  clerk  has  his  usual  duties  as  to  the  keeping 
of  a  docket  of  bankruptcy  cases,  the  filing  of  papers,^  and  the  issue  of  process.^ 
In  the  absence  of  the  judge,  he  refers  cases  to  the  referee  lor  adjudication/ 
and  the  deputy  clerk  has  like  authority.^  It  seems  also  he  should  give  notice 
to  creditors  -of  the  order  to  show  cause  on  discharge,®  though,  as  has  been 
indicated,''  this  is  often  done  by  the  referee.  For  any  disbursements  he  may 
be  called  on  to  make,  he,  like  the  referee,  can  demand  indemnity.^  It  is  not 
the  duty  of  the  clerk  to  furnish  referees  with  blank  forms.' 

b.  Account  for  fees ;  collection  of  fees. —  The  duty  enjoined  by  subdivision  1 
to  account  for  fees  received  l)y  him  is  similar  to  that  required  of  him  as  to 
all  other  fees,  and  indicates  that  fees  in  bankruptcy  a-re  not  in  addition  to  his 
salary  as  fixed  by  law.  By  subdivision  2  the  clerk  is  also  required  "  to  collect 
the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted,  before  filing 
the  petition,"  except  in  pauper  cases.  The  amounts  of  these  fees  are  fixed 
in  other  sections.^"  Unless  the  fees  are  paid,  no  pauper  affidavit  being  filed, 
the  petition  need  not'be  received.  Early  in  the  history  of  the  law,  it  was  a 
question  whether 'partners  who  had  no  assets,  and  sought  bankruptcy  merely 
to  secure  a  discharge,  should  not  be  required  to  deposit  separate  fees  for  the 
individual  estates  and  that  of  the  copartnership.^^  The  better  opinion  is  that 
they  need  not/^  such  a  petition  is  but  one  proceeding.      There  is  a  recorded 

1.  See  also  Am.  B.  E.  Dig.  §  115.  7.  See  pp.  ,  ante. 

2.  Compare  Bankr.  Act,  §•§  39(5)    i7)    (8)  .        8.  General  Order  X. 

(10)    59-c.  9-  United  States  v.  Mason   (C.  C.  A.,  1st 

3.  See  Forms  Nos.  5,  30.     See  also  §   71      Cir,),  129  Fed.  742. 

of  this  work.  ^0.  For    the    referee's,    see    Bankr.    Act, 

4.  Bankr.  Act,  §   18-f-g.     See  also   §   38-a      §   40-a;    for  the  trustee's    §    48-a;    for   the 
(3)  clerk's,  §  52'a. 

-5  Gilbertson  v.  United  States  (C.-C.  A.,  11.  Compare  In  re  Barden  (D.  C,  N.  C),  4 
7th  Cir.),  22  Am.  B.  R.  32,  168  Fed.  672,  Am.  B.  R.  31,  101  Fed.  553.  See  also  Ma- 
holding  that  a  deputy  district  court  clerk  honey  v.  Ward  (D.  C,  N.  C),  3  Am.  B.  R. 
under   §  558  of  the  U.  S.  Revised  Statutes,  770,  100  Fed.  278. 

is  authorized  to  make  an  order  of  reference,  12.  In  re  Langslow   (D.  C,  N.  Y.),  1  Am. 

a  mere  ministerial  act,  upon  the  filing  of  a  B.  R.  258,  98  Fed.  86S;   In  re  Gay   (D.  C, 

petition  for  adjudication.    Compare  Bray  v.  N.  H.),  3  Am.  B.  R.  529,  98  Fed.  870.    Con- 

Cobb    (D    C.  N.  C),   1  Am.  B.  E.   153,  91  tra,  however,   is  the  case  of  In   re   Farley 

Fed.  102.  (D-  C,  Va.),  8  Am.  B.  R.  266,  115  Fed.  359, 

6    Form  No.  57;  Matter  of  Longhney   (D.  which  follows  In  re  Barden   (D.  C,  N.  C), 
C,  Wash.),  34  Am.  B.  R.  206,  218  Fed.  980.  '    4  Am.  B.  E.  31,  101  Fed.  553. 
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instance  of  husband  and  wife  filing  a  petition  together  and  being  permitted  to 
proceed  on  the  deposit  of  one  fee;  but  they  were  to  an  extent  partners  ip. 
business  as  well.  The  rule  is  indicated  in  the  words  "in  each  case."  li  a 
single  adjudication  can  be  made  affecting  all  petitions,  one. fee  is  sufficient; 
but  not  otherwise.^* 

c.  Payment  of  fees  to  referee  and  trustee. —  The  clerk's  fee  seems  to  be  earned 
on  the  filing  of  the  petition;  the  referee's  and  the  trustee's  when  the  case  is 
closedv  ^  As  to  trustees,  an  estate  is  closed  when  the  trustee  is  discharged; 
as  to  the  referee,  when  he  has  transmitted  his  records.  These  restrictions  on 
payment,  however,  are  not  always  strictly  observed."  Payments  are  made 
by  check  or  order  in  accordance  with  General  Order  XXIX.  In  the  lairger 
districts,  the  referees  often  certify  each  week- or  month  for  fees  due  the  trustees 
and  themselves.  Provision  is  elsewhere  made  for  the  return  out  of  the -estate 
of  fees  deposited  by  petitioning  creditors  in  involuntary  cases.  ^'  There  is, 
however,  no  provision  for  the  repayment  of  the  trustee's  fee  when  no  trustee 
is  appointed.-  This  is  usually  done  by  a  check  to  the  bankrupt  or  his'  attorney, 
after  the  case  is  closed. 

d.  Pauper  affidavits.i« — A  "poor  person"  may  avail  himself  of  the  bank- 
ruptcy law,  by  filing  with  his  petition  a  pauper  affidavit.  Contrary  to  the 
usual  practice,  he  may  get  into  court  and  become  entitled  to  adjudication  and, 
it  seems,  protection,  without  the  usual  preliminarjr,  inquiry  as  to  his  alleged 
property.  The  fees  referred  to  are  the  statutory  fees  to  be  paid  to  the  clerk, 
referee  and  trustee  as  compensation  for  their  services,  and  do  not  include  or 
refer  to  the,  expenses  incurred  by  the  officers  of  the  court  in  the  bankruptcy 
proceeding. ^'^  Before  the  adoption  of  the  General  Orders,  this  provision  was 
much  abused.''*  Various  means  w;ere  devised  to  check  the  practice  of  filing 
pauper  affidavits  in  unworthy  cases.  It  is  not  thought,  however,  that  a. refusal 
to  discharge  until  the  fees  are  paid  is  any  more  defensible  that  would  be  a 
refusal  to  file  for  the  same  reason.^®  Under  General  Order  iX  "the  clerk, 
referee  or  marshal  may  require  indemnity  before  incurring,  any  expense  in 
publishing  or  mailing  notices,  traveling,  procuring  the  attendance  of  witnesses 
or  perpetuating  testimony  and  may  refuse  to.  proceed  without  such  indemnity, 
notwithstaiiding  the  so-called  pauper  affidavit;  the  money -advanced  for  this 
purpose  by  the  bankrupt  or  other  person  may  be  riepaid  to  him  as  a  part  of 
the  cost  of  administration.^'  The  clerk  is  not  given  any  optifln  as  to  filing 
such  petition,  and  where  it  appears  from  the  schedules  offered  therewith  that 
the  petitioner  has  either  in  his  hands  or  otherwise  subject  to  his  order  money 
with  which  to  pay  the  fees,  his  petition  should  be  filed,  and  such  money  sub- 
jected to  an  order  for  the  payment  of  such  fees.*^     Ample  power  is  now' given 

13.  In  re  Langslaw  (D.  C,  N.  Y. ),  1  Am.  petitron  clause)  has  induced  touch  perjury  in 
B.  R.  258,  98  Fed.  869.  this  district.    One  lawyer  has  been  disbarred 

14.  In  the  Western  District  of  N.  Y.,  the  because  of  it,  and  several  others  have  been 
word    "closed"   is   liberally   interpreted   by  led  into  unprofessional  conduct." 

rule.     See  1  N".  B.  N.  110.  19.  In  re  Mason   (D.  C,  Ala.),  25  Am.  B 

15.  Bankr.  Act,,  §  64-b(2).    See  also  In  re  R.  73,  181  Fed.  899.     See  rule  in  District  of 
Matthews   (D.  C.,  Iowa),  3  Am.  B.  R.  265,  Washington,   1   N.   B.  K.   37e,   95   Fed.   120. 
97  Fed.  772;  In  re  Silverman  (D.  C,  N.  Y.),  And  compare  In  re  Langslow  (DC    NY) 
3  Am.  B.  R.  227,  97  Fed.  325.  1  Am.  B.  R.  258,  98  Fed.  869 ;  In  're  Plimpton 

16.  See  also  Am.  B.  R.  Dig.  §  285.  (D.  C,  Vt.),  4  Am.  B.  R.  614,  103  Fed    775 

17.  Matter  of  Crisp  (D.  C,  Tenn.),  38  Am'.  20.  Matter  of  Crisp  (D.  C,  Tenn  )  38  Am 
B.  R.  557.  B.  R.  557. 

18.  Of  one  of  the  districts  in  Alabama,  it  21.  In  re  Mason  (D.  C,  Ala.),  25  Am  B 
was,  early  in  1900,  stated:     "It  (the  pauper  .  R.  73,  181  Fed.  899. 
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to  investigate  the  truth  of  the  pauper  affidavit,^*  and  to  report  that  it  is  not 
true,  if  it  appears  that  a  fraud  on  the  court  has  been  attempted.^*  It  is 
suggested  also  that  through  an  examination  had  to  test  the  truth  of  the  affidavit, 
the  bankrupt  will  often' be  found  able  to  make  'the  deposit.  The  affidavit 
must  state  that  "  the  petitioner  is  without,  and  cannot  obtain,  the  money  with 
which  to  pay  such  fees."  On  examination  as  to  its  truth,  it  will  usually  be 
held  false  if  it  appears  that  he  has  exempt  property,^*  or  has  paid  an  attorney 
for  services  in  preparing  the  petition  and  schedules,,  or,  it  has  been  held, 
if  the  bankrupt  is  at  the  time  eariiing  fair  wages. ^*  A  proposed  voluntary 
bankrupt,  who  has  not  money  enou^  to 'pay  the  filing  fees,,  is  not  'required  to 
solicit  loans  from  his  friends  for  that  purpose.^*  The  necessity  of,  in  some 
way,  securing  the  fee  of  the  trustee  when  one  is  appointed  has  already  been 
considered.^* 

e.  Additional  duties.— The  amendatory  act  of  1903  has-  added  §  71  to  the 
original  law.  It  prescribes  other  duties  for  the  clerk.^®  It  might  well  have 
been  subdivision  b  of  this  section.      It  should  be- read  with  it. 


22.  General  Order  XXXV (4). 

23.  The  practice  sU^ested  by  the  follow- 
ing rule  adopted  by  Jii^e  Coxe  of  the  North- 
ern District  of  Kew  York,  has  proven'  effec- 
tive :  ' 

"V.  In  case  a  petition  is  filed. by  a  pror 
posed  voluntary  bailkrupt  which  ia  accom- 
panied by  an  afBdavit  under  subdivision  2 
of  §  51  of  the  act,  it  shall  -be  the  duty  of 
the  clerk  to  file  said  petition  without  the 
payment  of  the  fees  provided  for  by  law.  If 
the  clerk,  or  the  referee  to  whom  said  peti- 
tion is  referred,  has  reason  to  believe  such 
affidavit  is  false,  be  may  file  a  certificate  to 
that  effect  and  cause  the  bankrupt  to  be  ex- 
amined. If  upon  such  examination  the  ref- 
eree reports  in  writing  that  the  statements 
contained  in  such  affidavit  are  false,  and  that 
the  bankrupt  has  or  can  obtain  money  with 
which  to  pay  said  fees,  such  report  shall  be 
sufficient  pjooi  upon  which  to  base  proceed- 
ings under  subdivision  4  of  general  order 
No.  XXXV."  See  also  "Supplementary 
Forms,"  post. 

24.  Exemptions  allowed  by  the  statute 
were  not  intended  to  cover  exonerations  from 
the  payment  of  such  filing  fees.  In  re  Mason 
(D.  C,  Ala.),  25  Am.  B.  K.  73,  181  Fed.  899; 
In  re  Hines  (D.  C,  W.  Va.),  9  Am.  B,  R. 
27,  117  Fed.  790;  In  re  Bean  (D.  C,  Vt.), 
4  Am.  B.  E.  53,  lOO  Fed.  262. 

25.  In  re  Collier  (D.  C,  Tenn.),  1  Am. 
B.  R.  182,  93  Fed.  191,  holding  that  the 
court  has  the  right  to  demand  some  evidence 
which  shows  that  it  is  reasonable  to  conclude 
that  the  petitioner  cannot  really  obtain  the 
money,  and  where  it  appeared  that  one  had 
filed  a  petition  without  paying  fees  and  had 
filed  the  statutory  afBdavit,  but  it  also  ap- 
peared that  he  was  earning  $30  per  month, 
this  was  held  to  be  conclusive  evidence  of  iis 


ability  to  obtain  his  $25  for  government  fees, 
notwithstanding  that  he  had  a  family  to  sup- 
port out  of  his  earnings.  .  Compare  also  In  re 
Williams,  2  N.  B.  N.  Rep.  206. 

26.  Sellers  v.  Bell  (C.  C.  A.,  5th  Gir.),  2 
Am.  B.  R.  529,  94  Fed.  801,  36  C.  C.  A.  502. 

Borrowing  money  to  pay  costs. — -In  the 
case  of  In  re  Hines  (D.  C,  W.  Va.),  9  Am. 
B.  R.  27,  117  Fed.  790,  the  court  said:  "If 
the  bankrupt  .  .  .  was  able  to  borrow 
from  his  friends  money  with  which  to  pay 
the  court  costs,  he  could  not  properly  make 
the  affidavit  required  in  this  case,  and  it 
would  be  his  duty  to  pay  the  fees."  In  re 
Mason  (D.  C,  Ala;.), '25  Am.  B:  R.  73,  181 
Fed.  899,  the  court  in.  commenting  on  these 
cases  said :  "  I  concur  in  the  views  of  the 
courts  expressed  in  the  foregoing  quotation^ 
from  the  cases  cited,  except  that  in  Re  Hines, 
supra,  where  the  court  in  effect  declares 
that,  if  the  bankrupt  was  able  to  borrow 
from  his  friends  money  with  which  to  pay 
the  court  costs,  he  could  not  properly  make 
the  affidavit  required,  and  it  would  be  his 
duty  to  pay  the  fees.  I  think  the  rule  an- 
nounced -by  Judge  McGormick  in  Sellers  v. 
Bell,  supra,  which  in  substance  is  that  a 
proposed  voluntary  bankrupt,  who  has  not 
money  enough  to  pay  the  filing  fees,  is  not 
required  to  solicit  loans  from  his  friends 
for  that  purpose,  is  more  reasonable  and 
just;  He  says  that  such  a,  requirement 
would  inflict  a  humiliafion  on  any  citizen 
to  require  that  he  solicit  or  accept  ahns 
of  his  kindred  or  friends.  .  Moreover,  it 
would  raise  an  issue  not  contemplated  by 
the  bankruptcy  act,  and  which  would  be 
embarrassing    and    difficult    to.   determine." 

27.  See  p.  744,  ante. 

28.  See  under  §  71  of  this  work. 


SECTION    FIFTY-TWO 


COMPENSATION  OF  CLERKS  AND  MARSHALS. 

§  52.  Compensation  of  Clerks  and  Marshals. —  a  Clerks  shall 
respectively  receive  as  full  compensation  for  their  services  to  each 
estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt. 

b  Marshals  shall  respectively,  receive  from  the  estate  where  an 
adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise  pro- 
vided, for  the  performance  of  their  service  in  proceedings  in  bank- 
ruptcy, the  same  fees,  and  account  lor  them  in  the  same  way,  as  they 
are  entitled  to  receive  for  the  performance  of  the  same  or  similar 
services  in  other  cases  in  accordance  with,  the  laws  now  in  force,  or  such 
as  may  be  hereafter  enacted,  fixing  the  compensation  of  marshals. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  47,  E,  S.,  §§  5124,  5125,  5127,  5127A; 

Act  of  1841,  §  13;  Act  of  1800,  §§  46,  47. 
Cioss  references:     To  the  law:     Marshals  may  be  appointed  to  take  charge  of  bankrupt's 
property,  §2(3). 
Compensation  of  marshals  for  services  rendered  in  taking  charge  of  property,  §  48-d. 
Clerks  to  collect  fees,  and  account  for  same,  §  51(2). 
Fees  of  clerks  for  certificates  of  searches,  §  71. 
To  the   General  Orders:     Clerk   or  marshal  may   require   indemnity,  before  iacurring 
expense,  X. 
Accounts  of  marshal  as  to  expenses,  XIX. 
Fees  of  clerk  in  full  compensation  for  services,  XXV(l). 


SYNOPSIS  OF  SECTION. 
COMPENSATION    OP    CLERKS    AND    MARSHALS. 

I.  Compensation  of  Clerks,  759. 

a.  The  filing  fee,  759. 

b.  Other  fees,  759. 

II.  Compensation  of  Marshals,  759. 

a.  Fixed  by  general  law,  759. 

b.  While  acting  as  receiver,  760. 

c.  Accounts  of  marshals,  760. 
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§  52.]  Compensation  of  Mabshals.  759 

I.  COMPENSATION  OF  CLERKS,  i 

a.  The  filing  fee. —  By  subsection  a  the  filing  fee  of  the  clerk  is  fixed  at  ten 
dollars,  and  must  be  paid  before  a  petition  is  filed.^  It  is  in  "  full  compensa- 
tion" for  the  services  of  the  clerk  to  each  estate.  Greneral  Order  XXXV 
(1)  interprets  the  quoted  words  by  providing  that  the  fees  allowed  to  clerks 
"  shall  be  in  full  compensation  for  all  services  performed  by  them  in  regard 
to  filing  petitions  or  other  papers  required  by  the  act  to  be  filed  with  them, 
or  in  certifying  or  delivering  papers  or  copies  of  records  to  referees  or  other 
officers,  or  in  receiving  or  paying  out  money." 

b.  Other  fees. —  But  clerks  may  charge  the  fees  allowed  them  by  law  for 
copies  of  papers  in  bankruptcy  proceedings  furnished  to  persons  other  than 
the  referees  or  other  officers,  or  expenses  necessarily  incurred  in  publishing 
or  mailing  notices  or  other  papers.  In  some  districts,  it  is  even  prescribed 
by  rule  that  clerks  may  charge  a  fee  for  copying  and  mailing  the  petition  for 
discharge  and  order  thereon  inown  as  Form  No.  57.^'  ^The  validity  of  such 
a  rule  is  doubted,  and  in  fact  it  has  been  held  in  some  districts  that  clerks, 
are  not  entitled  to  a  fee  for  mailing  notices  of  an  application  for  a  discharge.* 
It  is  a  severe  stretch  of  meaning  to  declare  such  mandates  "  copies  furnished 
to  other  persons.''  Money  so  collected  is  not  for  "expenses,"  but  for  fees 
pure  and  simple.  The  clerk  is  also  entitled  to  disbursements  for  postage, 
stationery  and  clerical  work.^  It  is  thought  that  Greneral  Order  XXXV  (1) 
is  not  in  accord  with  §  52-a;  if  not,  the  latter  must  control.  What  has  been 
said  elsewhere  as  to  pauper  cases^  and  the  right  to  demand  indemnfty  applies'' 
to  clerks  as  well.  The  clerks  are  now  salaried  officers.*  Any  surplus  of  fees 
collected  must  be  turned  into  the  treasury.®  Section  71,  added  by  the  amenda- 
tory act  of  1903,  also  authorizes  the  clerks  to  charge  fees  for  bankruptcy 
searches. 

II.  COMPENSATION  OF   MARSHALS." 

a.  Fixed  by  general  law. —  The  marshals  and  their  field  deputies  are  now 
also  salaried  officers."      They  play  small  parts  in  the  administration  of  the 

1.  See  also  Am.  B.  E.  Dig,  §  116.  Special  or  extra  compensation  Is  not 
2  Bankr.  Act  §  51  (2).  allowable  to  the  clerks  under  General  Order 
Partnership  case.— Where  under  a  part-  ^o  XXXV,  sec.  1,  for  mailing  notices  to 
nership  petition  the  partners  seek  and  obtain  creditors;  his  clerical  services  in  such  mat- 
discharges  both  as  against  the  firm  creditors  ters— so  far  at  least  as  no  extraordinary 
and  as  against  their  respective  individual  expense  is  involved--^ being  covered  by  the 
creditors,  the  several  estates  must  be  ad-  f^^'^g  *f «  of  ten  dollars  provided  by  section 
ministered  and  in  each  the  clerk's  fees  are  ^^'J^l^^-^-  .^"-^l,  of  Iwanaga  (D.  C, 
allowable.  In  re  Farley  &  Co.  (D.  €.,  Va.,,  "rTn'^e^Dun'^- Harfware  &  Furniture  Co. 
'  Ts^-lfrl'klllZt^'l  N.  Rep.  1104.  ^^^  0.,  N.  Car.,,  14  Am.  B.  R.  186.  134  Fed. 
See  also  under  §  39,  <mte.       „    ^       .^        ^  6.  See  under  §  51. 

4.  In  re  Dupn  Hardware  &  Furniture  Co.  ^    General  Order  X 

(D.  C,  N.  C),  14  Am.  B.  R.  186,  134  Fed.  g]    ^nder   the   former   statute,   their   fees 

977;  Matter  of  Longhney  (D-  C,  Wash.)    34  ^^j.^  limjted  to  those  fixed  by  the  general 

Am.  B.  R.  206,  218  Fed.  980,  holding  that  ^^^_     g^g  "Analogous'  Provisions,"  cmte. 

clerks   should   prepare,   or  cause  to  be  pre-  per  aiem  compensation  allowed  by  statute 

pared,  copies  of  petitions  and  notices  of  ap-  for  services  under  U.  S.  R.  S.,  §§  574,  638, 

plication   for   discharge,    and   mail  them 'to  828,  see  United  States  v.  Marvin  (U.  S.  Sup. 

creditors  as   directed  by  the   court,  the  ex-  ct.),  212  U.  S.  275,  22  Am.  B.  R.  717. 

pense  to  be  paid  by  the  bankrupt,  and  that  9.  Act  of  May  28,  1896;   U.   S.  Compiled 

a  charge  of  forty  cents  for  such  notices  based  Laws. 

upon  §§  828,  840  of  the  U.  S.  Rev.  St.,  is  un-  10.  See  also  Am.  B.  E.  Dig.,  J  120 

authorized  l^-  This  only  since  act  of  May  28,  1896. 
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Compensation  op  Clekks  and  MAESHAts, 


[§  52. 


present  bankruptcy  law.  Under  tlie  former  law,  they  acted  as  messengers 
as  well  as  custodians,  and  their  fees  were  fixed  by  tke  statiite.-"  Under  the 
present  statute,  the  only  duties  they  are  usually  callfed  upon  tO  perform  are 
the  service  of  subpoenas  and  writs  of  injunction,^  and  the  taking  possession 
of  and  caring  for  property."  Their  fees  in  either  case  are 'those  fixed  by  the 
general  law.^^  They  also  may  demand  indemnity.^?  '  When  a  petition  accom- 
panies an  order,  the  statutory  fee,  it  seems,  can  be  charged  for  each  paper, 
though  they  are  bound  together." 

b.  While  acting  as  receiver. —  The  compensation  of  a  marshal  while  perform- 
ing the  duties  of  a  receiver  is  considered  elsewhere."  His  fees  by  way  of  com- 
inissions  upon  moneys  disbursed  or  turned  over  to  ^any  person,  including  a 
lienholder,  and  upon  moneys  realized  by  the  trustees  from  property  turned  over 
in  kind  to  such  trustees  are  fixed  by  §  48-d.  It  seems  that  a  marshal  cannot 
act  as  a  receiver  in  bankruptcy.-'® 

c.  Accounts  of  marshals.- — Marshals  are  required  to  account  for  their  fees 
in  bankruptcy  cases.  This  is  regulated  by  General  Order  XIX  which  requires 
no  comment.^ 


12.  See  "Analogous  Provisions,"  Ante. 

13.  Compare   Bankr.   Act,    §§    11-a,   18-.a; 
Equity  Rules  XIII,  XV. 

14.  See  Bankr.  Act,  §§  2(3),  3-e,  and  69. 

15.  U.  S.  E.,  §  829. 

16.  General  Order  X.  , 

17:.  In    re  ..Damon  (I>.   G.,  N.   Y.),   5   Am. 
B.  R.  133,  104  Fed.  775. 

18.  See  under   §  2   and   §   48-d. ,   See  also 


In  re  Woodard  (D.  C.,  N.  Carl),  2  Am.  B. 
R.  fiS2,  95  Fed.  955;  In  re  Scott  (D.  C,  N. 
Car.),  3  Am.  B.  R.  625,  99  Fed.  404;  In  re 
Adams,  etc.  (D.  C,  Col.),  4  Am.  B.  R.  107, 
101  Fed.  215.  ' 

19.  Act.  of  May  28,  1896,  §  20. 

20.  The  referee  lias  a  similar  duty.     Gen- 
eral Order  XXVI. 


SECTION  FIFTY    THREE 


DUTIES  OF  ATTORNEY-GENERAL. 

§  53.  Duties  of  Attorney-General.— ■«  The  Atto'rney-Greneral  shall 
annually  lay  before  congress  statistical  tables  showing  for  the  whole 
country,  and  by  States,  the  number  of  cases,  during  the,  year  of  volun- 
tary and  inyoluntary  bankruptcy;  the  amount  of  the  property  of -the 
estates;  the  dividends  paid  and  the  expenses  of  administering  such 
estates;  and  such  other  like  information  as  he  may  deem  important. 


Analogous  provisions:-   None. 
Cross-references:     Kone. 


1.  ATTORNEY-GENERAL'S  REPORTS. 


The  statistical  tables  required  by  this  section  will  be  found  in  the  annual 

reports  of  the  attorney-general  begiiinirig  with  that  of  1898.      The  statistics 

required  will  be  furnished  by  the  proper  officers  on  demand  by  the  attorney^ 

general. 
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SECTION    FIFTY   FOUR. 


STATISTICS  OF  BANKRUPTCY  PROCEEDINGS. 

§  54.  Statistics  of  Banlqruptcy  Proceedings.—  a  Officers  shall 
f unish  in  writing  and  transmit  by  mail  such  information  as  is 
within  their  knowledge,  and  as  may  be  shown  by  the  records  and 
papers  in  their  possession,  to  tiie  attorney-general,  for  statistical 
purposes,  within  ten  days  after  being  requested  by  him  to  do  so. 


Analogous  piovisions:     In  U.  S.:     R.  S.,  §  5127B. 
Cross-references:    To  the  law:    None. 


I.  STATISXIPS. 

These  reports  are  called  for  "by  the  clerks  at  the  request  of  the  attorney- 
general,  a,nd  are  made  on  blanks  furnished  by  the  Department  of  Justice. 
From  them  the  attorney-general's  annual  report,  required  by  section  53,  is 
compiled.  He  can  also  ask  for  other  or  special  reports  from  all  the  districts 
or  a  single  district.     There  are  no  recorded  cases  construing  this  section. 
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SECTION   FIFTY-FIVE 


MEETINGS  OF  CREDITORS.  ^ 

§  55.  Meetings  of  Creditors.— a  The  court  shall  cause  the  first 
meeting  of  the  creditors  of  a  bankrupt  to  be  held,  not  less  than  ten 
nor  more  than  tMrty  days  after  the  adjudication,  at  the  county  seat 
of  the  county  in  which  the  bankrupt  has  had  his  principal  place  of 
business,  resided,  or  had  his  domicile;  or  if  that  place  would  be 
manifestly  inconvenient  as  a  place,  of  meeting  for  the  parties  in 
interest,  or  if  the  bankrupt  is  one  who  does  not  do  business,  reside  or 
have  his  domicile  within  the  United  States,  the  court  shall  fix  a 
place  for,  the  meeting  which  is  the  most  convenient  for  parties  in 
interest.  If  such  meeting  should  by  any  mischance  not  be  held  within 
such  time,  the  court  shall  fix  the  date,  as  soon  as  may  be  thereafter, 
when  it  shall  be  held. 

b  At  the  first  meeting  of  creditors  the  judge  or  referee  shall  pre- 
side, and,  before  proceeding  with  the  other  business,  may  allow  or 
disallow  the  claims  of  creditors  there  presented,,  and  may  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at, the  instance  of 
any  creditor. 

c  The.  creditors  shall  at  each  meeting  take  such^teps  as  may  be 
pertinent  and  necessary  for  the  promotion  of  the  bes't  interests  of 
the  estate  and  the  enforcement  of  this  act. 

d  A  meeting  of  creditors,  subsequent  to 'the  first  ©■tie,  may  be  held 
at  any  time  and  place  when  all  the  creditors  who  have  secured  the 
allowance  of  their  claims  sign  a  written  consent  to  hold  a  meeting  at 
such  time  and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever  one-fourth 
or  more  in  number  of  those  who  have  proven  their  claims  shall  file  a 
written'  request  to  that  effect ;  if  such  request  is  signed  by  a  majority 
of  such  creditors,  which  number  represents  a  majority  in  amount  of 
such  claims,  and  contains  a  request  for  such  meeting  to  be  held  at  a 
-designated  place,  the:  court  shall  call  such  meeting  at  such  place 
within  thirty  days  after  the  date  of  the  filing  of  the  request. 

/  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a  final 
meeting  of  creditors  shall  be  ordered. 
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764  Meetings  of  Ceeditoes.  '[§  56. 

Analogous  provisions:    In  U.  S.:     As  to  time  and  place  of  first  meeting,  Act  of  1867,  §  11, 
E.  S.,  §§  5019,  5032;  Act  of  1841,  §  7;  Act  of.  1800,  §  6;  As  to  presiding  officer  at 
first  meeting.  Act  of  1867,  i  12,  K.  S.,  §  5033;  As  to  allowance  of  claims  at  first  meet- 
ing, see  Analogous  Provisions  under  Section  Fifty-iseven,  post;  As  to  other  meetings. 
Act  of  1867,  &§  27,  28  E.  S..  §§  5092,  5093,  5098;  As  to  the  final  meeting;,  Act  of 
1867,  §  28,  E.  S.,'  §§  5093,  5096. 
In  Eng.:     As  to  first  meeting.  Act  of  1883,  Schedule  I,  Eules  1-4;  As  to  subsequent 
meetings.  Act. of  1883,  §  89(2);  Act  of  1890,  §   18;   Act  of  1883,  Schedule  I,  Eules 
5-7;  and,  generally,  as  to  meetings  of  creditors.  General  Eules  249-257. 
Cross-references:     To  the  law:     Adjudication  of  bankruptcy,  when  to  be  made,   §    18-a; 
order  of  reference  to.-referee  when  judge  is  a,bsent,  §  18-f,  g.  -r 

Notice  of  meetings  of  creditors  to  be  given,  §  58. 
Proof  and  allowance  of  claims,  §  57.  -  - 

Who  entitled  to  vpte  at  meetings  of  creditors,  §  56. 

Creditors  to  choose  trustee,  §  44;  as  to  final  meetings  of  creditors,  §§  47-a(8),  65. 
To  the  General  Orders:     Appointment  of  trustee  subject  to  approval  by  court,  Xill. 
If  no  creditor  appears  at  first  meieting,  no  trustee  appointed,  XV. 
Special  meetings  of,  creditors,  court  may  call,  XXY. 
To  OfScial  Forms:     Notice  of  first  meeting  of  creditors,  No.  18. 
List  of  debts  proved  at  first  meeting,  No.  19. 
Appointment  of  trustee  by  creditors^  No.  22;   order  that  no  trustee  be  appointed. 

No.  27.      ;  ,:.-....,..■ 

Petition  for  meeting  to  consider  composition.  No!  60. 
See  Supplementary  Forms,  'post;  flagar  and  Alexaiider's  Bankruptcy'  Forins,  2d  Ed. 
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I.  SCOPE  OF  SECTION. 

Scope  of  section. —  The  cross-references,  supra,  indicate  the  limited  scope  of 
the  section.  It  has  .to  do  only  with  the  time  and. place  of  holding  the  first 
meeting  of  creditors,  who  shall  preside,  and  what  in  general  may  be  done 
thereat,  the  calling  of  special  meetings  by  creditors,  and  when  final  meetings 
shall  be  held.  It  is  clearly  a  section  on  practice,  not  law,  a  distinction  recog- 
nized in  the  English  system  by  putting  the  corresponding  rules  of  practice 
at  the  end  of  the  section  as  a  "schedule."^  The  procedui-e  under  §..55  is 
so  diiferent  from  that  under  the  law  of  1867^  as  to  make  the  cases  and,  sug- 

1.  See  Eng.  Act  of  1883;  Schedule  I.  2.  Act  of  1867,  §S  11,-12,  R.  S.,  SS  5019. 

5032,  5033. 
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gestions  under  that  law  of  little,  value.  It  will  be  observed,  however,  that 
then  the  place  and  time  of  meeting  could  be  arbitrarily  fixed,  and  there  were 
usually  thri3e  stated  meetings,^  while,  save  for  meetings  called  specially,  there 
can  now  be  but  two. 

II.   FIRST  MEETING. 

a.  In  general. —  Subsection  a  makes  it  the  duty  of  the  court  to  cause  the 
first  meeting  of  the  creditors  to  be  held  as  therein  provided.  It  is  the  practice 
for  the  referee  to  call  the  first  meeting  upon  the  order  of  reference  having 
been  submitted  to  him  after  an  adjudication.*  On  receipt  from  the  clerk  of 
an  order  of  reference,^  the  referee  forthwith  calls  a  first  meeting,®  setting  the 
time,  "not  less  than  ten  nor  more  than  thirty  days  after  the  adjudication," 
and  the  place  "  at  the  county  seat  of  the  county  in  which  the  bankrupt  has  had 
his  principal  place  of  business,  resided  or  has  his  domicile."  These  provisions 
are,  in  efFect,  directory ;  for,  by  subsequent  clauses,  the  time  may  be  somewhat 
indefinitely  lengthened,  and,  if,  as  is  often  the  case,  the  county  seat  is  "  mani- 
festly inconvenient  as  a  place  of  meeting  for  the  parties  in  interest,"  another 
place  may  be  selected.  The  first  meeting  of  creditors  cannot  be  had  until 
,after  adjudication.''  The  practice  of  keeping  first  meetings  alive  by  successive 
continuances  is  general,  and  to  be  recommended';*  it  saves  delay  and  expense 
in  calling  creditors  together  to  consider  special  matters.  Indeed,  through  the 
use  of  short  notices,  addressed  to  and  served  on  the  creditors  or  attorneys  who 
have  appeared,  it  often  alone  makes  prompt  action  possible.  That  all  meetings 
should  be  held  in  court-rooms  and  on  regular  days  and  at  regular  hours,^  and 
be  conducted  with  dispatch,  dignity  and  impartiality  on  the  part  of  the  pre- 
siding officer,  in  short,  as  a. court,  of  justice,  seems  to  be  the  purpose,  of  the 
statute.^" 

b.  Order  of  business;  procedure. —  Subsection  h  provides  that  the  referee,  or, 
if  there  has  been  no  reference,  the  judge,  must  preside  at  all  first  meetings. 
The  following  order  of  business  is  suggested:^* 

1.  Call  for  and  noting  of  appearances  in  person  or  by  powers  of  attorney. 

2.  Application  fo'r  ex  parte  amendments. 

3.  Allowance  or  disallowance  of  claims. 

i.  Election  of  trustee,  and  fixing''^of  amount  of  bond. 

5.  Examination  of  the  bankrupt. 

6.  Miscellaneous  motions,  orders  and  instruction. 

7.  Continuance  to  a  place,  day  and  hour  certain. 

This  order  will  often  be  changed,  as.  where  there  has  been  a  receiver,^^  who 
should  report  as  soon  as  the  creditors  entitled  to  vote  are  ascertained  or  where 

3.  Act  of  1867,  §§  27,  28.  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679,  revg. 

4.  Official    Form,    No.    18,    prescribes'  the       19  Am.  B.  R.  33. 

form'  of  the  notice  to  be  given  to  creditors  of  8.  Compare  In  re  Norton,  Fed.  Cas.  10,348 ; 

the  first  meeting  and  is  to  be  signed  by  the  In  re  Phelps,  Fed.  Cas.  11,071. 

referee.    See  also  Am.  B.  R.  Dig.,  §§  313-315,  9.  In  re  Eagles   (D.  C,  N.  Car.),  3  Am. 

571;  B.  R.  733,  99  Fed.  695. 

5    Bankr.  Act,   §    18-f-g.     See   also  where  10.   Compare  In   re   Merchants'    Ins.    Co., 

the  referee  makes  the  adjudication,  §  38(1).  Fed.  Cas.  9,442. 

e.  This  is  usually  done  by  the   entry  of  H.  See  also  IN.  B.  N.   112,   113;   Rules 

the  fact  in  his  record  book,  though  a  formal  1,  5,  6,  8,  9. 

order   may   be   drawn    and    signed.      As   to  Opening    and    conducting    meeting.— See 

the  method  of  givinsr  notice,  see  Bankr.  Act,  In  re  Eagles  and  Crisp   (D.  C,  N.  Car.),  3 

§  58_  Am:  B.  R.  733,  99  Fed.  695. 

7.  In  re  Back  Bay  Automobile  Co.   (D.  C,  12.  Consult  Section  Two  of  this  work. 
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the  appointment  of  appraisers'^  is  necessary,  a:n  order  of  business  which  should 
follow  the  appointment  of  a  trustee.  Appearances  may  be  either  in  person 
or  by  attorney;  if  the  latter,. by  an  attorney  or  counselor  authorized  to  practice 
in  the  circuit  or  district  court.'*  Subsection  b  also  provides,  that  the  judge 
or  referee  shall,  before  .proceeding  with  the  other  business,  allow  or  disallow 
claims  and  conduct  an  examination,  of  the  bankrupt.  This  is  evidently  for 
the  purpose  of  determining  the  right  of  creditors  to  vote.  The  bankrupt  may 
be  required  to  attend  the  first  meeting  and  submit  to  an  examination  for  the 
purpose  of  aiding  the  court  in  ascertaining  who  are  creditors.'^  The  proof 
and  allowance  of  claims  is  especially  provided  for  under  §  57,  to  which 
reference  should  be  made  in  this  connection.  A  creditor  included  in  the 
schedules,  whose  identity  is  established  satisfactorily  to  the  referee,  is  entitled' 
to  an  opportunity  to  examine  the  bankrupt  before  he  decides  to  become  a  party 
to  the  proceeding.'*  Where  claims  are  objected  to,  they  should,  as  far  as 
possible,  be  heard  summarily  on  an  oral  motion  to  reject  —  the  mere  filing 
usually  amounts  to  an  allowance"  -r-  and  their  right  to  vote  determined.  Only 
when  clearly  fictitious  or  preferential,  should  this  right  be  denied  them.'* 
The  detennination  of  a  r'eferee  as  to  the  allowance  or  disallowance  of  a  claim 
presented  at  such  a  meeting  is  a  judicial  act  which  cannot  be  reviewed,  revised 
or  reversed  by  a  State  court.'®  Other  general  regulations  as  to  papers  and 
practice  will  be  found  in  General  Order  IV.  The  cross-references,  ante,  to 
other  sections  and  general  orders,  should  be  read  in  anticipation  of  a  first 
meeting  of  creditors.  The  very  broad  range  that  business  at  meetings  of 
creditors  may  take  is  indicated  by  subsection  c. 

III.  SPECIAL  MEETINGS. 
a.  In  general. —  While  this  section  provides  only  for  first  and  final  meetings 
in  each  case,  special  meetings  can  be  called  and  held  for  a  variety  "of  purposes.*" 

13.  See  discussion  under  Section  Seventy  although  a  rule  of  court  requires  a  creditor 
of  this  w:ork.  to  file  a  formal  claim  with  the  referee  before 

14.  General  Order  TV.  any  examination.     In  re  Kuffler    (D.  C,  N. 

15.  Bankr.  Act,  §  7   (1)    (3),  and  discus-  Y.),  18  Am.  B.  E.  5»7,  155  Fed.  1018. 

Bion  thereunder.  17.  In  re  Summer   (D.  C,  N.  Y.j,  4  Am. 

16.  Examination  of  bankrupt  by  creditor  B.   K.    123,   101    Fed.  224.     Claim's   so  filed 
before  proving  claim. — A   creditor  who  has  may,  however,  be  objected  to  and  allowance 
not  filed   a  claim '  is  privileged  to  examine  tLus  postponed.     See  Bankr.  Act,  §  57 -d. 
the  bankrupt,  in  "order  to  see  if  it  is  worth  18.  See  Bankr.  Act,  §  56. 

while  so  to  do.     In  re  Walker    (D.  C,  N.  19.   Clendening  v.   Red  River  Valley  Nat 

Dak.),  3  Am.  B.  R.  35,  96  Fed.  550;   In  re  Bank  (Sup.  Ct.,  N.  Dak.),  11  Am.  B.  R  245 

Jehu    (D.   C,   Iowa),  2  Am.   B.  R.   498,   94  94  N.  W.  901. 

Fed.    638,   the   court   said:    "The   creditors  When  the  referee  acts  instead  of  the' judge 

may  properly  decline  to  incur  the.  expense  of  his    duties     are    judicial    in     their    nature 

proving  their  claims  until   it  appears  that  and  he  is  to  pass  upon  such   questions   as 

some  good  will- result  from  so  doing.     The  ay  arise  in  carrying  forward  the  objects 

referee   should   be   satisfied   that   the   party  and   purposes  of  the   meeting       in   re   Mc- 

applying  for  the  order  is  in  fact  a  creditor  Gill   (0.  C.  A.,  6th  Cir.)    5  Am    B   R    155 

of  the  bankrupt;  but,  if  this  fact  be  shown,  106   Fed.    57.                                                       ' 

no  good  reason  exists  why  the  examination  20.  Bankr.  Act,  §  44;  General  Order  XXV 

should  not  be  had,  even  though  the  creditor  Subsections   d  and   e  provide  the  method 

may  not  have  proved  his  claim  in  set  form."  of    calling    such    Meetings.      When    all    the 

Examination     at     adjourned     meeting.—  creditors   whose    claims   have   been    allowed 

Wl.ere  u,  bankrupt,  m  his  schedules,  claims  agree  in  writing  that  such  a  meeting' shall 

the  bar  of  the  statute  of  limitations  as  a  be  held,  it  may  be  held  at  any  time  o%  place 

defense  to  a  particular  provable   debt    the  agreed  upon.     The  court  is  required  to  call 

creditor,  who  had  not  filed  proof  of  claim,  such  a  meeting  when  one-fourth  or  more  in 

-is  entitled  to  examine  the  bankrupt,  at  an  number   of   those   "who   have   proven   their 

adjourned  meeting  of  the  creditors,  in  order  claims"  shall  file  a  written  request  to  that 

to  determine  whether  he  will  take  an  aflirm-  effect, 
ative   part   in    the   bankruptcy   proceedings. 
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The  phrase  "speciarmteeting"bccurss  only  in,,  General! Order  XXV.  Special 
meetings  are  usually  called  to  consider  proposed  sales  of  property,  or  the  com- 
promises of  controversies,  or  for  the  declaration  and  payment  of  dividends.^^ 
"  Proven "  does  not  necessarily  mean  -"  obtained  the  aHo'^^^^^® "  o^  their 
claims.  It  seems ^that  "whenever"  in  subdivision  e  means  "wihenever  after 
the  first  meeting  "  previously  provided  for  in  subdivision  a?^  The  creditors 
can  only  take  such  steps  at  the  special  meeting  as  will  tend  to  the  promotion 
of  the  best  interests  of  the  estate.^  Almost'  invariably  the  referee  presides 
over  such  meetings,  though  this  is  not  necessary,  as  at  first  meetings.^^ 

b.  On  call  of  creditors. — Creditors'  meetings,  after  the  first,  while  always 
called  by  the  referee,  are  usually  the  result  of  a  report  or  a  petition  filed,  or 
motion  made,  by  the  trustee.  Subdivisions  d  and  e  provide  a  means  to  call 
the  creditors  together,  if  the  trustee  will  not  act,  or  the  referee  refuses  to  order 
the  meeting.  The  former  of  these  subsection^s  seems,  however,  in  conflict  with 
§  58-a,  and  its  value  or  validity  has  not  yet  been  determined.  The  policy  of 
the  law  seems  to  be  to  give  all  creditors  the  absolute  right  to  ten  days'  notice 
of  all  important  steps,  nay,  even  of  all  "  meetings  of  creditors."  ^®  The  practice 
on  the  call  of  a  creditors'  meeting  by  written  request  of  a  majority  in  number 
and  amount  of  claims  proven  is  sufficiently  explained  in  the  statute.^ 

IV.    FINAL   MEETINGS. 

a.  In  general. —  Final  meetings  must  be  ordered  when  "the  affairs  of  the 
estate"  are  ready  to  be  closed.^^  This  seems  to  imply  that  there  need  be  no 
final  meeting  unless  there  is  an  estate.  Where  there  are  dividends  for  cred- 
itors a  final  meeting,  as  distinguished  from-  a  first  meeting,  must,  since  the 
proviso  clauses  added  to  §  65-b,  be  held.^'  The  safer  practice  is  to  hold  such 
a  final  meeting  even  in  no-asset  cases.  It  should  be  called  as  soon  as  the 
trustee's  final  report  is  filed.^"  Creditors  must  also  have  the  usual  notice  of 
the  filing  of  a  trustee's  final  account.*^ 

21.   Matter   of  Cutler   &  John    (D.  C,  N.  sides  over  meetings  to  consider  the  sale  of 

Car.),  36  Am.  B.  E.  420,  228  Fed.  771,  iold-  property.                                    ^ 

ing  that  where  It  appears  that  the  bankrupt  26.  See  Baidir.  Act,  §  58-a (3).     Conlpare 

owns    property    subject    to   valid    liens,    the  In  re  Stoever  (D.  C,  Pa.),  5  Am.  B.  R.  25", 

referee  may,  if  in  his  judgment  it  is  advis-  105  Fed.  355;  Matter  of  Cutler  &  John   (D. 

able,  call  a  meeting  of  the  creditors  in  order  C-,  N.  Car.),  36  Am.  B.  E.  420,  228  F'ed.  771, 

that    they    may   be    heard   before   action    is  citing  text. 

taken  subjecting  the  estate  to  possible  cost  27.  See  subsection  e  of  this  section, 

and   expense  in  the   administration  of   such  28.  In  re  Sarah  Michel    (D.   C,  Wis.),   1 

property.     In  re   Meadows,  Williams  &  Co.  Am.  B.  E.  665,  95  Fed.  803. 

(D. C,  N.  Y.),  25  Am.  B.  R.  100,  181  Fed.  29.  A   meeting   for   the   declaration   of   a 

911     (meeting    to     consider    proposed    com-  dividend   should  be  combined  with  that  for 

promise  of  action  by  trustee).     For   a  sug-  th     payment   of   the    dividend    so    declared, 

Bested  practice,  resulting  in  combining  three  and,  if  there  is  to  be  but  one  dividend,  the 

or  four  special  meetings  in   one,  see  under  final  meeting  can  and  should,  in  proper  cases, 

^  58  of  this  work    vost.  ^^  combined  with  such  dividend  meetings.    In 

22  In  re  Back 'Bay  Automobile  Co.  (D.  re  Marshall  N.  Smith  (Ref.,  N.  Y.),  2  Am. 
C     Mass  )     19  Am.  B.  R.  835,  158  Fed.  679,  B.  E.  648. 

revg    19  Am    B   E.  33.  3<^-   Bankr.  Act,   §   47-a(8).     See   also  for 

23  In  re  Back  Bay  Automobile  Co.  (D.  the  necessity  of  a  supplemental  report  of 
C  Mass  )  19  Am.  B.  E.  835,  158  Fed.  679,  distribution  by  the  trustee,  discussion  under 
reve    19  Am    B   E   33  Section   Forty-seven   of  this  work,   sub-title, 

24  In   re' Meadows,  Williams   &   Co.    (D.  "  Trustee's  Supplemental  Eeport." 
C    N.  Y.)    25  Am.  B.  E.  100,  181  Fed.  911.  31.  Bankr.  Act,  §  58-a  (6). 

25.  Frequently,   however,   the  trustee  pre- 


SECTION    FIFTY-SIX, 


VOTERS  AT  MEETINGS  OF  CREDITORS. 

§  56.  Voters  at  Meetings  of  Creditors.^a  Creditors  shall  pass  upon 
matters  submitted  to  them  at  their  meetings  by  a  majority  vote  in 
number  and  amount  of  claims  of  all  creditors  whose  claims  have  been 
allowed  and  are  present,  except  as  herein  otherwise  provided. 

h  Creditors  holding  claims  which  are  secured  or  have  priority  shall 
not,  in  respect  to  such  claims,  be  entitled  to  vote  at  creditors'  meet- 
ings, nor  shall  such  claims  be  counted  in  computing  either  the  num- 
ber of  creditors  or  the  amount  of  their  claims,  unless  the  amounts  of 
such  claims  exceed  the  values  of  such  securities  Or  priorities,  and^hen 
only  for  such  excess.  

Analogous  provisions:    In  U.  S.:    As  to  voters,  generally,  Act  of  1867,  §  13,  R.  S.,  §  5034; 
As  to  preferred  creditors,  Act  of  1867,  §  18,  R.  S.,  §  3035. 
In  Eng.:    As  to  voters,  generally.  Act  of  1883,  Schedule  I,  Rules  8-10,  14;  As  to  voting 
by  proxy.  Act  of  1883,  Schedule  I,  Rules  15,  17,  19,  21;  Act  of  1890,  §  22,  General 
Rules  245-248. 
Cross-references:     To  the  law:     Creditors,  term  defined,  §   1(9);   secured  creditors,  term 
defined,  §  1(23). 
Meeting  of  creditors;  first  meeting;    other  meetings,  how  called,  §  55. 
Proof  and  allowance  of  claims,  §  57;  provable, debts,  §  63. 
Preferences,  what  constitute,  §  60;  debts  entitled  to  priority,  §  64-a,  b. 
To  the  General  Orders:    Appearances  by  attorney^  IV. 
Proof  of  claims,  procedure,  XXI. 
Special  meetings  of  creditors,  XXV. 
To  the  Official  Forms:     List  of  debts  proved  at  first  meeting,  No.  19. 

General  letter  of  attorney  in  fact;  special  letter  of  attorney  in  fact,  Nos.  20,  21. 
Appointment  of  trustee  by  creditors.  No.  22;  by  referee,  No.  23. 
See  also  Supplementary  Forme,  post;  Hagar  and  Alexander's  Bankruptcy  Forms, 
2d  Ed.  
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§  56.]  Election  of  Teustees.  ^69 


I.  IN  GENERAL. 


a.  Comparative  legislation.—  The  Englisli  statute  regulates  voting  at  creditors' 
meetings  ■with  great  particularity,^  and  proxy  voting  at  such  meetings  is  so 
restricted  as  to  make  impossible  many  of  the  evils  complained  of  under  previous 
statutes.  Valuable  suggestions  as  to  their  orderly  conduct  will,  therefore,  be 
found  in  the  English  law  and  general  rules.  Our  law  of  1867  was  not,  in 
this  particular,  essentially  different  from  that  of  1898.  Creditors  then  took 
action  by  a  majority  in  number  and  amount,  though  all  claims  proven  were 
counted,  whether  present  or  represented  or  not  f  the  voting  of  secured  creditors 
was  prohibited,  not  by  statute,  but  by  the  courts. 

b.- Scope  of  section. —  The  present  law,  in  effect,  gives  voting  power  only 
to  creditors  holding  claims  neither  preferred  nor  secured  nor  entitled  to 
priority,  which  have  been  allowed  and  are  present;  and  declares  that  a 
majority  shall  consist  in  the  concurrence  of  the  larger  amount  as  to  dollars 
and  the  larger  number  as  to  individuals. 

c.  Election  of  trustees.* — (1)  In  general. —  In  general,  the  election  of  trus- 
tee should  take  place  at  the  time  and  place  iixed  in  the  notice,  and  objections, 
technical  ia  their  nature,  or  motions  manifestly  for  the  purpose  of  delay,  will 
usually  be  denied.  It  is  to  be  regretted  that  the  prevailing  tendency  is  to 
construe  the  law  and  general  orders  technically.*  A  broad,  perhaps,  rather, 
a  shrewd  discretion,  seems  a  rule  more  in  harmony  with  the  purpose  of  the 
statute — that  " the  creditors  of  a  bankrupt  estate  shall  .  .  .  appoint"  the 
trustee.  In  the  nature  of  things,  all  creditors  who  entitle  themselves  to  vote 
before  the  result  is  announced,  should  be  counted ;  conversely,  no  others  should.^ 
It  has  been  held  that  provisional  allowances  or  disallowances  may  be  made  m 
proper  cases  to  permit  the  prompt  selection  of  a  trustee,®  and  this  may  be  per- 
missible where  the  only  other  possible  course  would  be  to  postpone  the  election 
of  a  trustee  until  intricate  questions  of  law  and  fact  pertaining  to  the  claim 
were  determined.'' 

(2)  Postponement  of  election. —  If  possible,  there  should  be  no  post- 
ponement of  an  election  of  trustee,*  but  a  referee  may,  in  his  discretion, 

1   See  "Analogous  Provisions,"  ewfe.  adduced  that  the  alleged  preference  had  not 

9    A^+  nf  l«fi7    S  13    E.   S     S  5034.  been  established^  no  error  is   committed  in 

\  tee  IL  B   B  Dig.  |§  liz-sfs   and  dis-  refusing  to  postpone  the  election  of  trustee 

Jf  ^u^^  I  w|i|  Should  alway.  be  ^^  ^^^^^S^^^^^^^^^t,  \.  S 

aigeiOieimer  (D.  C,  N.  X.),     Am.  b.  r..  jjenschel    (C.  C.  A.,  2d  Cir.),  7  Am.  B.  R. 

/in  re  Lake  Superior,  etc.,  Co.,  Fed.  €a«.  ©62,  113  Fed.  433. 
■7  OQ7                     ouperior,  b     ,        ,  Postponement  to  bring  in  other  creditors. 

c    T  M  TTin    ITi    O     NY)     8   Am  — Where,  at  the  time  stated  for  the  election 

R    R    205^  118  Fed    368.  "Sut  compare  In  of  a  trustee,  a  majority  in  number  of  the 

^'i  Iv^WaTrn,;  Works   (D   C    Mich.),  14  creditors  are  ready  and  opposed  to  delay,  but. 

re  Columbia  Iron  Works   [D   O.,  mien.,,  ^  i^i^ority  requested  a  postponement  of  an 

^-  losfpof^eit    until    determination    of      hour  in  ord.r  that  others  favorable  to  their 
C.  rosiponemcui,  ^    uuvii      nan^U^o+o  TTi  irht  Tie  nresent.  the  referee  was 


''\-TT'^!^Lr^-y^eve7hrreUre:,  candidate  might  be  present,  the  referee  was 

of   their   oJ'.Jfitvottfortrtste^unTetit  ^An  adjournment  on  the  ground -of  surprise 

was  not  entitled  to  vote  for  trustee  "^less^  J     gtia^tei  where  the  surprise  relied 

S'^rSed  Vit   =  triXe  ^^^  ^^on  is  r^of  as^  to  a  fact,  but  arises  from 
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adjourn  a  first  meeting  of  creditors  for  a  few  hours  in  order  that  claims  may 
be  presented  and  allowed,^  or  that  the  creditors  may  compose  their  differences 
in  the  case  of  a  no-choice  vote.^"  If  there  is  a  postponement,  all  claims  proven 
in  the  interval  have  the  same  rights  as  those  previously  allowed.  When,  after 
the  first  meeting,  proper  amendments  are  granted  bringing  in  new  creditors, 
such  creditors,  it  seems,  may,  if  it  appears  that  their  votes  would  have  changed 
the  result,  petition  for  a  new  election  and,  if  successful  thereat,  oust  the 
elected  trustee.^^  The  referee's  power  to  approve  or  disapprove  has  already 
been  considered.^ 

n.  VOTES  BY  CREDITORS. 

a.  Majority  in  number  and  amount.— Subsection  a  provides  that  creditors 
shall  pass  upon  all  matters  submitted  to  them  by  a  majority  vote  "  in  number 
and  amount  of  claims  of  all  creditors  whose  claims  have  been  allowed  and  are 
present."  All  questions  duly  submitted  at  a  meeting  must  depend  upon  such 
a  majority  vote  for  their  determination.-'^  Nor  is  it  necessary  that  there  be  any 
definite  quorum,  as  in  England;  one  creditors  present  or  duly  represented  and 
entitled  to  vote  may  choose  a  trustee."  The  meaning  of  "present"  has 
been  somewhat  discussed.  The  better  opinion  is  that,  if  excluded  from  voting 
for  any  reason,  a  creditor,  though  actually  present,  is  not  present  for  the 
purpose  of  ascertaining  the  total  of  claims.-'®  A  partnership  creditor  can  be 
counted  only  as  a  single  individual.-'® 

b.  Who  entitled  to  vote.^-(l)  Ik  GfBNEEAL.— Creditors  only  are  entitled  to 
vote."    Creditors  may  appear  and  vote  personally,  or  by  attorney  or  proxy  as 


oversight  of  a  provision  of  la-w  as  to  the  cor- 
rect execution  of  a  letter  of  attorney.  In 
re  Finlay  (D.  C,  N.,Y.),  3  Am.  B.  R.  738, 
104  Fed.  675. 

9.  Matter  of  Rosenfeld-Goldman  Co.,  (D. 
C,  Mass.),  36  Am.  B.  E.  520,  228  Fed.  921. 

10.  When  postponement  permitted. —  But 
where  the  vote  for  trustee  results  in  no 
choice,  the  unanimous  request  of  the  cred- 
itors for  an  adjournment  of  the  meeting  for 
twenty-four  hours  to  enable  them  to  compose 
their  differences,  if  possible,  should  he 
granted,  and  the  appointment  of  a  trustee 
hy  the  referee  after  denying  such  request 
will  he  set  aside  and  an  election  ordered. 
In  re  Nice  and  Schreiber  (I>.  C,  Pa.),  10 
Am.  B.  E.  639,  123  Fed.  987. 

11.  In  re  Perry,  Fed.  Cas.  10,998;  In  re 
Batcliffe,  Fed.  Cas.  11,578;  In  re  Morgen- 
thal;  Fed.   Cas.  9,813. 

12.  See  pp.  704-708,  ante.  Compare  also 
generally,  §§44  and  55. 

13.  Majority  in  number  and  amount  con- 
/  trols,  BoUman  v.  Tobin   (C.  C.  A.  8th  Cir.), 

38  Am.  B.  E.  504.  In  this  case  the  court 
said:  "At  these  meetings  a  majority  of  the 
general  creditors  in  number  and  amount 
controls.  See  sections  55  and  58  of  the 
Bankruptcy  Act,  and  General  Order  No.  13. 
In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am.  B.  R. 
299,  98  Fed.  576;  In  re  McGill  (C.  C.  A.,  6th 
Cir.),,  5  Am.  B.  R.  155,  106  Fed.  57-  The 
courts  have  uniformly  enforced  these  dis- 
tinctive features  of  the  law.  It  is  true  that 
the  administration  of  the  estate  is  by  the 
court  and  not  by  creditors,  but  on  questions 
of  general  business  policy,  the  wishes  of  a 


majority  of  the  creditors  ought  not  to  he 
disregarded  except  for  good  cause  arising  out 
of  some  special  feature  affecting  the  par- 
ticular estate.  If  the  majority  seeks  a  fac- 
tional advantage  to  the  injury  of  the 
minority,  it  is  the  duty  of  the  court  to  inter- 
fere and  protect  the  rights  of  all.  But  so 
long  as  the  majority  seeks  no  advantage  ex- 
cept such  as  will  accrue  to  the  benefit  of  all 
creditors,  their  judgment  should  prevail,  un- 
less the  circumstances  are  quite  exceptional." 

14.  In  re  Mackellar  (D.  C,  Pa.),  8  Am. 
B.  R.  669,  116  Fed,  547;  In  re  Haynes,  Fed. 
Cas.  6,209.  Compare  Matter  of  Continental 
Building  and  Loan  Assoc.  (D.  C,  Cal.),  36 
Am.  B.  E.  412. 

15.  Creditors;  when  "  present."— Creditors 
whose  claims  have  been  allowed  are  not 
present  a,t  a  meeting  within  the  meaning  of 
section  56-a  of  the  bankrupt  act,  when  they 
are  not  permitted  to  participate  in  its  pro- 
ceedings. .  .  .  The  meaning  of  the  clause 
is  to  vest  the  power  of  creditors  in  those 
who  are  present,  and  not  allow  the  proceed- 
ings to  be  delayed  by  the  absence  of  those 
creditors  who  do  not  take  sufficient  interest 
to  participate;  but  it  is  not  its  meaning  to 
treat  those  as  present  who  are  excluded  from 
voting'by  the  referee.  In  re  Henschel  (C.  C. 
A.,  2d  Cir.),  7  Am.  B.  E.  6«2,  113  Fed.  443, 
revg.  s.  c.  (Eef.,  N.  Y.),  6  Am.  B.  E.  25,  and 
(D.  C,  N.  Y.),  6  Am.  B.  E.  305,  109  Fed. 
861. 

16.  In  re  Purvis,  Fed.  Cas.  11,476. 

17.  Bankr.  Act,  §  1(9),  defines  the  term 
"  creditor."    See  also  Am.  B.  E.  Dig.  §  314. 
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will  hereafter  appear.^*  Relatives  and  friends  of  the  bankrupt  who  are  legiti- 
mate creditors  must  be  permitted  to  vote  like  other  creditors/*  A  rhember 
of  a  partnership  or  an  officer  of  a  corporation,  presenting  a  proof  of  debt, 
should  be  allovyed  to  vote,^  though  if  represented  by  an  attorney,  the  former 
must  show  the  attorney's  authority  to  act,^^  and  the  mere  fact  that  a  claimant 
is,  a  director  and  stockholder  of  a  bankrupt  corporation,  does  notj  in  the  absence 
of  collusion  or  improper  influence,  disqualify  him  from  voting  for  a  trustee. ^^ 
The  shareholders  in  a  building  and  loan  association  are  creditors,  entitled  to 
vote  for  trustee  upon  the  bankruptcy  of  the  association.^  A  receiver  in  a 
State  court  appointed  in  an  action  by  a  corporation  against  a  delinquent 
stockholder  may  be  deemed  a  "creditor"  of  such  stockholder  within  the 
meaning  of  this  section.^*  Creditors  sometimes  appear  specially,  so  as  to 
assert  title  to  goods  sold  on  consignment,  or  to  save  their  rights  by  having 
objections  to  the  jurisdiction  noted ;  buf  these  are  not  creditors  in  the  sense 
used  in  this  section.  That  the  creditors  of  a  partnership,  as  distinguished  from 
the  creditors  of  an  individual,  are  the  only  voters  on  matters  involving  the 
administration  of  partnership  estates,  seems  to  follow  by  analogy  from  §  5-b.^ 
(2)  Peoof  ant>  allowance  of  claim. —  A  creditor  cannot  vote  until 
his  claim  has  not  only  been  "  proved,"  ^  which  means  the  mere  verification  of 
it  in  accordance  with  the  law  and  one  of  the  forms  prescribed  by  the  Supreme 
Court,  but  also  "  allowed,"  ^  which  means  the  filing  of  such  proved  claim, 
without  objection,  with  the  proper  referee.  Even  if  filed,  it  seems  that  the 
referee  has  the  right  to  determine  its  voting  power,  if  the  same  is  called  in 
question.^®     The  mere  filing  of  objection  will  not,  however,  be  sufficient  to 


18.  General  Order   IV.     See   Bankr.   Act, 

§  1(9). 

19.  Matter  of  Eothleder  (D.  C,  N.  Y.),  37 
Am.  B.  R.  116,  232  Fed.  398. 

iSO.  The  managing  officers  of  a  bankrupt 
corporation  may  vote,  if  they  are  bona  fide 
creditors.  In  re  '  Northern  Iron  Co.,  Fed. 
Cas.  10,322,  14  N.  B.  E,.  356. 

An  officer  of  a  bankrupt  corporation  and 
its  attorney  are  entitled  to  vote  for  trustee 
on  any  allowed  claims  of  their  own  and  may 
not  be  summarily  deprived  of  that  right  on 
the  ground  of  interference  of  bankrupt's 
officers  with  appointment  of  trustee.  In  re 
Day  &  Co.  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R. 
252,  178  Fed.  545,  affg.  23  Am.  B.  R.  56,  174 
Fed.  164. 

21.  Compare  In  re  Finlay  (D.  C,  N.  Y.), 
3  Am.  B.  R.  738,  104  Fed.  675. 

82.  In  re  Stradley  &  Co.  (D.  C,  Ala.),  26 
Am.  B.  R.  149,  187  Fed.  285. 

23.  Merchants'  National  Bank  v.  Conti- 
nental Bldg.  &  Loan  Association  (C.  C.  A., 
9th  Oir.),  37  Am.  B.  R.  439,  232  Fed.  828. 

24.  Dight  V.  Chapman,  12  Am.  B.  R.  743, 
44  Oreg.  265,  75  P.  585,  citing  Collier  on 
Bankruptcy  (3d  ed.),  p.  304. 

25.  In  re  Beck  (D.  C,  Mass.),  6  Am.  B. 
R.  554,  110  Fed.  140,  holding  that  in  case  of 
the  separate  bankruptcy  of  one  member  of 
a  partnership,  his  individual  creditors  are 
entitled  to  vote  for  trustee,  though  all'  the 
assets  belong  to  the  partnership,  and  there 
is  but  one  joint  creditor;  In  re  Purws,  Fed. 


Cas.  11,476,  1  N.  B.  R.  163,  holding  that  one 
of  several  joint  creditors,  who  are  not  part- 
ners, cannot  vote  without  the  consent  of  the 
others. 

28.  Compare  Bankr.  Act,  §  57 -a;  In  re 
Walker  (D.  C,  N.  Dak, ),  3  Am;  B.  R.  35,  96 
Fed.    550. 

27.  See  Bankr.  Act,  §  57-b;  In  re  Eagles 
(D.  C,  N.  Car.),  3  Am.  B.  R.  733,  99  Fed- 
696;  Clendening  v.  National  Bank  (Sup.  Ct., 
N.  Dak.),  11  Am.  B.  R.  245,  94  N.  W.  901; 
In  re  Henschel  (C.  C.  A.,  2d  Cir.),  7  Am. 
B.  R.  662,  113  Fed.  443. 

28.  Determination  of  validity  of  claims. — 
If,  at  a  meeting  for  the  election  of  a  trustee, 
objections  are  made  to  a  claim,  the  referee 
has  either  to  disfranchise  the  claim  or  go 
forward  and  ascertain  in  a  summary  manner 
whether  or  not  the  claim  ought  to  be  voted 
upon,  and  his  decision  ought  not  to  be  set 
aside,  unless  so  plainly  unjust  as  to  amount 
to  an  abuse  of  discretion.  Matter  of  Rosen- 
f eld-Goldman  Co.  (D.  C„  Mass.),  36  Am;  B. 
R.  E.  520,  229  Fed.  921;  Matter  of  Grat  (D. 
0.,  Mass.),  36  Am.  B.  R.  524,  228  Fed., 925. 

Referee  must  entertain  objections.— Where 
the  referee  in  proceedings  Which. resulted  in 
the  election  of  trustee  overrules  objections 
of  certain  claims,  preferred  upon  the  ground 
that  the  claimants  were  preferred  creditors 
and  not  entitled  to  have  their  claims  allowed 
until  the  preferences  were  surrendered,  and 
accepts  the  proofs  of  such  claims  as  presented 
and  a  trustee  is  elected  thereupon,  the  pro- 
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exclude  a  claim  whicli,  on  an  examination  —  often  mere  oral  statements  of 
counsel  —  seems  to  be  bona  fideP  If  objection  is  made  and  a  prima,  facie 
case  is  presented,  and  it  appears  that  the  vote  of  the  claim  objected  to  will 
be  decisive  of  any  matter  submitted  to  the  creditors,  the  referee  should  post- 
pone the  vote  until  the  validity  of  the  claim  can  be  determined.^^  In  stfch  a 
case  it  may  even  be  necessary  to  appoint  a  receiver  ad  interim.^^ 

(3)  CoMBiifATioNs  AND  ASSIGNMENTS. —  Combinations  of  creditors  to  con- 
trol judicial  proceedings  in  their  own  interests -will  not  be  favored.^^  A  single 
interest  should  vote  as  a  single  interest,  and  not  otherwise.^*  Where  a  number 
of  claims  have  been  assigned  to  one  person,  all  of  which  are  allowed,  he  is 
entitled  only  to  one  vote.^* 

0.  Creditors  not  entitled  to  yote. — (1)  Secured  ceeditoks. —  Subsection  b 
provides  that  creditors  holding  claims  which  are  secured  may  not  vote. 
Secured  claims  are  defined  in  section  1  (23).^®  In  this  connection  §§  57-e-h 
should  be  consulted.  Such  claims  are  not  to  be  counted,  only  as  to  the 
excess  of  the  claim  over  the  value  of  the  security  The  voting  power  of  a 
secured  debt  depends  on  the  value  of  the  security.^®  This  is  often  ascer- 
tained summarily ;  indeed,  is  sometimes  stipulated.  Again,  technicalities 
should  be  avoided.  At  the  same  time,  the  burden  clearly  rests  on  the  secured 
creditor  to  show  that  the  security  is  not  sufficient  to  pay  his  debt.  Such  a 
creditor  cannot  be  counted  or  allowed  to  vote,  unless' it  appears  that  there  will 


ceedings  are  erroneous  and  the  election  must 
be  set  aside.  In, re  Malino  (D.  C.,  N.  Y.), 
8  Am.  B.  E.  205, '11-8  Fed.  368.  ■: 

Claims  not  affecting  result. —  The  referee, 
at  a  meeting  for  the  election  of  a  trustee,  is 
not  bound  to  pass  upon  objections  to  a  claim 
presented,  where  it  would  have  been  so  voted 
as  not  to  affect  the  result.  Matter  of 
Rosenfeld-aoldman  Co.  (D.  C,  Mass.),  36 
Am.  B.  R.  520,  228  Fed.  921.  Where  no 
harm  has  been  done  to  a  Creditor  by  denying 
it  the  right  to  vote  for  trustee,  it  has  no 
cause  for  complaint.  Merchants'  National 
Bank  v.  Continental  Building  &  Loan  Asso- 
ciation (C.  C.  A.,  9th  Oir.),  37  Am.  B.,  R. 
439,  232  Fed.  828. 

29.  In  re  Kelly  Dry  Goods  Co.  (D.  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  747. 

30.  Postponement  of  vote. —  Consult  In  re 
Lake  Superior,  etc.;  Co.,  Fed.  Cas.  7,997; 
In  re  Herrman,  Fed.  Cas.  6,425;  In  rc  Frank, 
Fed.  Cas.  5,050;  Matter  of  Rosenfeld-Gold- 
man  Co.  (D.  C,  Mass.),  36  Ain.  B.  R.  520, 
228  Fed.  921.  Postponeinent  of  proof  was  re- 
quired under  the  former  law  (R.  S.,  §  5083), 
but  this  is  liot  so  under  the  present  statute. 
Compare  also  In  re  Jackson  Fed.  Cas.  7,123; 
In  re  Milne  (D.  C,  N.  Y.),  20  Am.  B.  R. 
248,  250,  159  Fed.  280,  citing  Collier  on 
Bankruptcy   (6th  ed.),  p.  424. 

31.  Bankr,  Act,  §  2(3)    (15). 

32.  A  combination  Of  creditors  for  the  con- 
trol of  judicial  proceedings  in  their  own  in- 
terests, as  distinguished  from;  the  interests 
of  the  general  creditors,  is  clearly  against 
public  policy;  as  where  certain  creditors  of 
several  allied  corporations,  prior  to  bank- 
ruptcy proceedinga,  assigned,  for  value,  their 
claims  against  these  corporations,  in  trust, 
to    a    so-called    committee,    and    especially 


where  it  was  a  part  of  the  undertaking  and 
purpose  of  the  committee  to  purchase  ip  the 
interest  of-  these  particular  creditors,  as  a 
single  interest,  from  the  trustee  who  repre- 
sents all  the  creditors,  the  property  of  the 
bankrupt,  and  the  committee  should  not  be 
allowed  to  cast  more  than  one  vote  for  trus- 
tee instead '  of  a  vote  for  each  claim  repre- 
sented by  them.  In  re  Kenney  Co.  (D.  C, 
Ind.),  14  Am.  B.  E.  611,  136  Fed.  451. 

33.  In  re  Kenney  &  Co.  (D.  C,  Ind.),  14 
Am.  B.  R.  611,  136  Fed.  451. 

34;  In  re  MesSengill  (D.  C,  N.  Car.),  7 
Am.  B.  R.  669,  113  Fed.  366;  In  re  Frank, 
Fed.  Cas.  5,050. 

35.  In  re  Coe  (Ref.,  Ohio),  1  Am.  B.  R. 
275. 

36.  Bankr.  Act,  §  57-e.  '  Compare  also  In 
fe  Cram,  Fed.  Cas.  3,343;  In  re  Davis,  Fed. 
Cas.  3,614;  In  re  Hanna,  Fed.  Cas.  6,027. 
And  see  In  re  Sunt,  Fed.  Cas.  6,884 ;  Emerine 
v.  Tarault  (C.  C.  A.,  6th  Cir.),  34  Am.  B.  R. 
55,  219  Fed.  68.  '     - 

The  right  of  a  secured  or  priority  creditor 
to  vote  for  trustee  upon  the  excess  of  hig 
claim  over  his  security  or  priority  should 
be  correctly  determined  and  limited  to  the 
proper  amount,  and  where  no  petition  for 
re-examination  of  such  a  claim  or  the  de- 
termination of  its  value  has  been  filed  and  it 
is  claimed  that  the  value  of  the  security 
greatly  exceeds  that  placed  upon  it  by  the 
referee,  exceptions  to  his  ruling  will  be  over- 
ruled without  prejudice  to  the  right  of  the 
trustee  or  credrtors  to  the  appointed  method 
under  General  'Order  21,  siibd.  6,  to  review 
the  ruling.  Matter  of  Columbia  Iron  Works 
(D.  C,  Mich.),  14  Am.  B.  R.  526,  142  Fed. 
234; 
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ibe  a  deficiency,  and  then  only  to  the  amount  of  the  deficit.  Secured  creditors 
often  consider-  their  security  of  so  little  value  ithat  they  surrender  it,  or  offer 
so  to  doj  in  their  proof  of  debt..  If ,  so,  they  vote  on  ■  the  entire  amount.*^ 
Even  if  the  .security  is  upon  exepipt  property,  the  creditor  is  only  allowed 
to  vote  on  the  unsecured  i  balance,^*; 

(2)  Ceeditoes  ENTITLED  to  prioeity.-t- The  preceding  paragraph  is 
equally  applicable  here.  .Sections  64:-a-b  should  also  be  read.  As  priority 
creditors  may  reasonably  expect  to  ^e  paid  in  full,  instances  where  they  may 
participate  in  votes  at  creditors'  metings  will  be  rare. 

(3)  Peefeeeed  ceeditoes. — A  preferred  creditor  cannot  vote  without 
surrendering  his  preference.^*  ,  It  is  necessary  for  a'  creditor  in  order  to 
prove  a  claim  and  take  part  in.  a  creditors'  meeting  to  waive  any  lien  or 
preference  or  security  in  his  faybr,*"  He  is  not  even  a  creditor  in  the  sense 
here  used  until  he  surrenders  his  advantage.  When  he  does'  so  voluntarily,*^ 
he  is  entitled  to  vote  the  full  amount  of  Ms  claim.  In  this  connection,  the 
changes  in  the  definition  of  "preference"  made 'by  the  amendatdry  act  of 
1903  should  be  observed.**  Whether'  the  obtaining  of  a  lien  through  legdr 
proceedings,*^  within  four  months  of  the  bankruptcy,'  constitutes  the  creditor 
obtaining  it  a  "  preferred  creditor  "  may  be  doubted.**  It  has  been  held  that 
it  does  not  because  the  lien  is  avoided  by  sectihn  67rf.*^  It  is  not,  however, 
important  in  this  connection ;  the  claims  of  such  creditors  can  be  objected  to 
and  postponed: 

d.  Votes  by  attorneys  in  fact. —  The  law  permits  proxy  voting,  provided 
the  agent,  attorney  or  proxy  is  duly  authorized.*®  The  ineaning  of  these  last 
words  seems  to-  be  indicated  by  General  Order  XXI  (5),  supplemented  by 
Forms  T^Tos.  20  and  21.*''    Attorneys  at  law  representing  creditors  of  a  bank- 


37.  See  In  re  Parka,  Fed.  Caa.  10,754;  In  44.  Bankr.  Act,  §  57 -d. 

re  High,  Fed.  Cas.  6,473.  45.  In  re  Scully  (D.  C,  Pa.),  5  Am.  B.  R. 

38.  In    re   Lantzenheimer    (D.    C,   Iowa),  716,  108  Fed.  372.            '     ■ 

10  Am.  B.  E.  720,  124  Fed.  716.  46.   Bankr.   Act,   §   1    (9).     See  also  Am. 

39.  Bankr.  Act,  §  57-g.     Stevens  v.  Nave-  B.  E.  Dig.,  §  315. 

McCord  Mercantile  :Cd.  <C  C.  A.,  8th  Cir.),  Revenue  stamp. —  Letters  or  power  of  at- 

17  Am.  B.  R.  609,  150  Fed.  71.     For  a  case  torney  giving  authority  to  vote  foi  a  trustee 

where   a  preferred   creditor   was  improperly  must  hear  a  revenue  stamp  under  the  Emerg- 

allowed  to  vote,   see  In  re  Malino    (D.   C,  ency  Revenue  Law  of  October  22,  1914.   Mat-  • 

Iowa),  8  Am.  B.  R.  205,  118  Fed.  '368.  ter  of  Capital  Trading  Co.  (D.  0.,  N.  Y.),  36 

40.  'Waiver  of  lien  by  proving  claim  and  Am.  B.  R.  339,  229  Fed.  S06. 

voting-  at  creditors'  meeting  to  elect  trustee.  Power  of  referee  to  pass  upon  validity 
— One  who  claims  a  mechanic's  lien  but  of  powers  of  attorney. —  The  referee,  pre- 
waivea  it  on  proving  a  claim  in  bankruptcy  siding  at  the  iirst  meeting  of  creditors  for 
against  the  contractor,  having  voted  upon  the  election  of  a  trustee,  must  determine  who 
the  claim  and  transacted  other  business  as  are  to  make  up  its  constituent  members,  and 
a  creditor  at  a  meeting  of  creditors  for  the  he  has  the  right  to  refuse  to  allow  one  offer- 
election  of  a  trustee,  may  not  thereafter  ing  to  qualify,  who  acta  under  a  power  of 
assert  that  through  the  mistake  made  by  a  attorney  nominally  executed  by  the  creditors, 
clerk-  of  the  lawyer  who  drew  the  proof  of  but  in  fact  procured  by  the  bankrupt  in  order 
claim  the  -waiver  tiierein  waa  broEtder  than  to  vote  for  his  choice  of  trustee.  In  re  Mc- 
he ,  intended,  where  the  lien  sought  to  be  Gill  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  155, 
I>reserve(J  must  have  been  collected  out  of  the  106  Fed.  57,  affg.  Falter  v.  Reinhard  (D.  C, 
proceeds  of  a  contract  which  were  the  propT  Ohio),  4  Am.  B.  R.  782,  104  Fed.  292.  See 
erty  of  bankrupt.  Brown  v.  City  National  also  In  re  Rekersdres  (D.  C,  N.  Y.),  5  Am. 
Bank  (Sup.  Ct.:  N.  Y.),  26  Am.  B.  R.  638,  B.  R.  811,  108  Fed.  206;  In  re  Dayville 
72  N.  Y.  Misc.  201.  .  '  .  Woolen  Co.  (D.  C,  Ot.),  8  Am.  B:  R.  S5',  114 
'  41.  See- under  Section  Fifty-seven  of  this  Fed.  674;  In  re  Pfromm,  Fed.  Cas.  11,061. 
work.,.                                                            -  '  47.  Powers  must  be  executed  as  indicated 

42.  See  under  Section  Sixty  of  this  work.  in  the  forms.     In  re  Henschel   (C.  C.  A.,  2d 

43.  See  under  Section  Sixty-seven  of  this  Oir.),  7  Am.  B.  R.  662,  113  Fed.  443.    A  com- 
^ork.  misaioner  of  deeds  should  not  be  permitted  to 
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rupt,  although  hi  good  standing  and  duly  admitted  to  practice  in  the  United 
States  courts,  must,  before  being  entitled  to  vote  for  a  trustee,  present  a  duly 
executed  power  of  attorney  in  the  form  prescribed,*^  also,  where  the  attorney 
represents  a  partnership  or  corporation,  the  power  must  be  accompanied  by 
the  oath  called  for  by  General  Order  XXI  (5).**  The  cases  under  the  former 
law  are  to  the  same  effect.^"  Perhaps  caution  requires  this,  and  it  is  quite 
apparent  that  recognized  practice  and  the  weight  of  authority  requires  attorneys 
at  law  to  obtain  letters  or  other  instruments  showing  authority  to  represent 
their  client  creditors.  It  is  suggested  that  these  eases  have  not  given  proper 
force  to  the  words  "  when  a  creditor  is  not  represented  by  attomey-at-law,  ^* 
in  the  caption  of  Farm  'No.  20',  or  the  second  sentence  of  General  Order  IV. 
Unless  there  is  strong  reason — and,  save  in  the  large  cities  where  perhaps 
disbarment  means  little,  there  seems  to  be  none  —  it  is  submitted  that  the 
ancient  practice  of  recognizing  for  all  purposes  an  attorney  who  appears  for 
a  party  might  well  be  followed.  Written  appearances  should,  however,  be 
required.®^  An  attorney,  who  prepared  the  bantrupt's  petition,  his  services 
then  terminating,  may  vote  upon  claims  sent  to  him  without  his  solicitation  or 
the  procurement  of  the  bankrupt.^^  An  attorney,  who  holds  a  power  of  attorney 
from  a  creditor,  jointly  with  the  bankrupt's  attorney,  should  not  be  per- 
mitted to  vote.®*  Such  powers  of  attorney  to  be  effectual  as  a  grant  of 
right  to  vote  must  be  secured  in  good  faith  without  collusion  with  the  bank- 


cast  votes  for  a  trustee  under  a  power  of  at- 
torney acknowledged  before  himself.  Matter 
of  Grossman  (D.  C,  N.  Y.);  34  Am.  B.  R.  32, 
225. Fed.  1020.  Compare,  for  rulings,  under 
former  law,  In  re  Christley,  Fed.  Cas.  2,702"; 
In  re  Barrett,  Fed.  Cas.  1,043. 
48.  In 're  Blankfein  (D.  C,  N.  Y.),  3  Am. 

B.  R.  165,  97  Fed.  191;  In  re  Richards   (D. 

C,  N.  Y.),  4  Am.  B.  R.  631,  103  Fed.  849; 
In  re  Scully  (D.  C,  Pa.),  5  Am.  B.  R.  716, 
108  Fed.  372;  In  re  Lazoris  (D.  C,  Wis.), 
10  Am.  B.  R.  31,  120  Fed.  716;  In  re 
Eagles  &  Crisp  (D.  €.,  N.  Car.),  3  Am.  B. 
R.  733,  99  Fed.  696;  In  re  Hensohel,  (D.  C, 
N.  Y.),  6  Am.  B.  R.  305,  108  Fed.  861;  Mat- 
ter of  Capital  Trading  Co.,  (D.  C,  N".  Y.), 
36  Am.  B.  R.  339,  229  F'ed.  806.  See  also 
In  re  Hawley  (D.  C,  N.  Y.),  220  Fed.  372; 
In  re  Henschel,  (C.  C.  A.,  2d  Cir.),  7  Am. 
B.  R.  762,  113  Fed.  443.  Coutra:  In  re 
Crooker  Co.,  (Ref.  Mass.),  27  Am.  B.  R.  241; 
In  re  Brown,  2  N.  B.  N.  Rep.  590;  In  re 
Pauly  (Ref.,  N.  Y.),  2  Am.  B.  R.  333,  hold- 
ing that  an  attorney  in  good  standing  need 
not  present  a  passport,  in  the  nature  of  a 
power  of  attorney,  every  time  he,  in  his  pro- 
fessional capacity,  approaches  the  domain  of 
bankruptcy.  His  authority  to  make  a  reason- 
able request  or  motion  will  ordinarily  be 
presumed.    See  Am.  Bankr.  Dig.  §  315. 

Representation  by  attorney.— The  fact 
that'  a  relative  of  the  bankrupt  sought  to 
have  the  attorney  for  the  bankrupt  vote  his 
claim  and  the  claims  of  other  relatives  but 


the  attorney  stated  it  was  inconsistent  and 
suggested  that  another  attorney  in  the  same 
office  represent  him  and  that  the  present  re- 
ceiver would  be  a  proper  man  for  trustee, 
does  hot  warrant  the  rejection  of  the  votes 
of  such  creditors,  especially  where  it  appears 
that  the  bankrupt  neither  openly  nor  secretly 
endeavored  to  control  or  influence  the  selec- 
tion of  a  trustee,  Matter  of  Rothleder  (D. 
C,  N.  Y.),  37  Am'.  B.  R.  116,  232  Fed.  398. 

49.  In  re  Finlay   (D.  C,  N.  Y.),  3  Am. 

B.  R.  738,  104  Fed.  675;  In  re  Blue  Ridge 
Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  36, 
125  Fed.  619,  holding  that  the  General  Order 
is  sufficiently  complied  with  where  the  oath 
is  contained  im  the  proof  of  debt. 

50.  In  re  Purvis,  Fed.  Cas.  11,476;  In  re 
Kneopfel,  Fed.  Cas.  7,891 ;  Martin  v.  Walker, 
Fed.  Cas.  9,170. 

51.  Form  No.  26,  under  the  former  law, 
was  not  so  captioned.  Consult  In  re  Gasser 
(C.  C.  A.,  801  Cir.),  5  Am.  B.  E.  32,  104 
Fed.   537. 

52.  Compare,  for  practice  in  accordance 
with  these  views,  1  N.  B.  N.  113  (rule  6), 
and  p.  116,  Form  A.  See  also  In  re  Gasser 
(C.  C.  A.,  8th  Cir.),  6  Am.  B.  R.  32,  104 
Fed.  537,  and  In  re  Northern  Iron  Co.,  Fed. 
Cas.  10,322. 

53.  In  r^  Cooper  (D.  C,  Pa.),  14  Am.  B. 
R.  320,  135  Fed.  196. 

54.  Matter  of   Columbia  Iron  Works    (D. 

C,  Mich.),  14  Am.  B.  R.  526,  142  Fed.  234. 
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rupt  or  his  attorney. ^^     A  power  of  attorney  must  be  produced  before  the 
close  of  the  meeting.^®  •     . 

e.  Practioe. —  The  practice  in  voting  at  creditors'  meetings  is  indicated  in 
what  goes  before.  'Claims  are  called  for  allowance  at  the  first  meeting,  and 
should  be  at  every  continuance  day.  At  the  same  time,  appearances,  either 
in  person,  by  attorneys,  or  by  agents  or  proxies,  shoi^ld  be  noted.  If  any 
power  of  attorney  or  proof  of  debt  is  objected  to,  the  referee  will  often  deter- 
mine the  question  summarily.  Sometimes  siich  matters  are  postponed  until 
all  other  claims  are  called,  to  determine  whether  the  objections  will  affect 
the  result.  Votes  are  usually  taken  viva  voce,^''  and,  at  the  conclusion, 
the  result  announced  by  the  referee,  he  at  the  same  time  noting  in  his 
minute-book  the  vote  taJsen  and  the  subject  decided. ^^  After  this  is  done, 
other  votes  cannot  be  received,  nor  should  a  creditor  be  allowed  to  change  his 
vote.®®  Referees  i:^sually  have  filing  and  approval  stamps,'  which,  when, 
imprinted  on  the  proofs  or  powers,  indicate  the  action  taken.  There  are, 
of  course,  slight  variances  in  practice  in  every  referee  district;  Any  method 
which  will  permit  an  expression  of  the  wishes  of  all  creditors  entitled  to 
vote,  without  suggestion  from  or  interference  by  the  presiding  referee,  is  all 
that  is  required.  The  effect  of  a  disagreement  of  creditors  on  an  election  of 
trustee  is  considered  elsewhere.^'* 

55.  Good  faith  in  securing  powers  of  at-  the  creditors  before  the  schedules'-  are  filed, 

tomey. —  Powers       of       attorney      obtained  In  re  Lloyd   (D.  C,  Wis.),  17  Am.  B.  R.  96, 

through   the  influence   of  the   attorneys   for  148  Fed.  92.                        -             , 

creditors  who  have  receiyed   alleged  .prefer-  5ft.  In  re  Blue  Ridge  Packing  Co.,  (D.  C, 

ences  may  not  be  used  in  the  selection  of  a  Pa.),  11  Am.B.  R.  36,  125  Fed.  619,  holding 

trustee,  especially  in  a  cage  where  the  un-  that  the  production,  of  :a  missing  power  of 

secured   creditors   have   no   possible   way   of  attorney  after  the  election  of  a  trustee  and 

realizing  on  their  claims  unless  the  trustee  the  clo^e  of  the  meeting  comes  too  late, 

is  able  to  recover  the  illegal  preference.    Mat-  57.  Compare    In    re    Pearson,    Fed.     Cas. 

ter  of  La;w    (Efif.,  111.),   13  Am.   B.   R.  650,  10,878. 

aSd.  by  district  court.     No  attorney  should  .58.  The  use  of  Form  No.  22  is  not  general, 

be  permitted  to  vote  any  claim  that  has'  come  59.  In  re  Scheiffer,  Fed.  Cas.  12,445;  In  re 

to  him  through  the  instruinentality  of  the  Lake  Superior,  etc.,   Co.,  Fed.  Cas.   7,997. 

bankrupt,  in  furnishing  him  with  a  list  of  60.  See  Bankr.  Act,  §  44. 
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PROOF  AND  ALLOWANCE  OF  CLAIMS. 

§  57., Proof  and  allowance  of  claims. — a  Proof  of  claims  shall  consist 
of  a  statement  under  oatli,  in  writing,  signed  by  a  creditor  setting 
forth  the  claim,  the  consideration  therefor,  and  whether  any,  and,  if 
so,  what  securities  are  held  therefor,  and  whether^  any,  and,  if  so, 
what  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt -to  the  creditor. 

b  Whenever  a  claim  is  founded  upon  an  instrument  of  writing, 
such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim.  If  such  instrument  is  lost  or  destroyed,  a  statement 
of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction  shall 
be  filed  under  oath  with  the  claim..  After  the  claim  is  allowed  or  dis- 
allowed, such  instrument  may  be  withdrawn  by  permission  of  the 
court,,  upon  leaving  a  copy  thereof  on  file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be 
filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending, 
or  before  the  referee  if  the  case  has Jbeen  referred. 

d  Claims  which  have  been  duly  proved  shall  be  allowed,  upon 
receipt  by  or  upon  presentation  to  the  court,  unless  objection  to 
their  allowance  shall  be  made  by  parties  in  interest,  or  their  con- 
sideration be  continued  for  cause  by  the  court  upon  its  own  motion. 

e  Claims  of  secured  creditors  and  those  who  have  priority  may 
be  allowed  to  enable  such  creditors  to  participate  in  the  proceedings 
at  creditors'  meetings  held  prior  to  the  determination  of  the  value 
of  their  securities  or  priorities,  but  shall  be  allowed  for  such  sums 
only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of 
their  securities  or  priorities. 

/  Objections  to  claims  shall  be  heard  and  determined  as  soon  as 
the  convenience  of  the  court  and  the  best  interests  of  the  estates 
and  the  claimant  will  permit. 

^  The  claims  of  creditors  who  have  received  preferences.,  voidable 
under  section  sixty,  subdivision  b,  or  to  whom  conveyances,  transfers,  - 
assignments,  or  incumbrances,  void  or  voidable  under  section  sixty- 
seven,-  subdivision  e,  have  been  made  or  given,*  shall  not  be  allowed 
unless  such  creditor  shall  surrender  such  preferences,  conveyances, 
transfers,  assignments,  or  incumbrances* 


*Amendments  of  1903  in  italics. 
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h  The  value  of  securities  held  by  secured  creditors  shall  be  deter- 
mined by  converting  the  sanie  into  money  according  to  the  terms 
of  the  agreement  pursuant  to  which  such  securities  were  delivered 
to  such  creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  cotirt  may  direct,  and 
the  amount  of  such  value  shall  be  credited  upon  such  claims,  and  a 
dividend  shall  be  paid  only  on  the  unpaid  balance, 

i  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate 
is  secured  by  the  individual  undertaking  of  any  person,  fails  to  prove 
such  claim,  such  person  may  do  so  in  the  creditor's  name,  and  if  he 
discharge  such  undertaking  in  whole  or  in  part  he  shall  be  subrogated 
to  that  extent  to  the  rights  of  the  creditor. 

j  Debts  owing  to  the  United  States,  a  State,  a  county,  a  district,  or 
a  municipality  as  a  penalty  or  forfeiture  shall  not  be  allowed,  except 
for  the  amount  of  the  pecuniary  loss  sustained  by  the  act,  transaction, 
or  proceeding  out  of  which  the  penalty  or  forfeiture  arose,  with 
reasonable  and  actual  costs  occasioned  thereby  and  such  interest  as 
may  have  accrued  thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  for  cause 
and  reallowed  or  rejected  in  whole  or  in  part,  according  to  the 
equities  of  the  case,  before  but  not  after  the  estate  has  been*  closed. 

I  Whenever  a  claim  shall  have  been  reconsidered  and  rejected,  in 
whole  or  in  part,  uporu which  a  dividend  has  been  paid,  the  trustee 
may  Tecover  from  the  creditor  the  amount  of  the  dividend  received 
upon  the  claim  if  rejected  in  whole,  or  the  proportional  part  thereof 
if  rejected  only  in  part. 

m  The  claim  of  any  estate  which  is  being  administered  in  bank- 
ruptcy against  any  like  estate  may  be  proved  by  the  trustee  and 
allowed  by  the  court  in  the  same  manner  and  upon  like  terms  as 
the  claims  of  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent 
to  one  year  after  the  a,djudication ;  or  if  they  are  liquidated  by  litiga- 
tion and  the  final  judgment  therein  is  rendered  within  thirty  days 
before  or  after  the  expiration  of  such  time,  and  then  within  sixty  days 
after  the  rendition  of  such  judgment:  Provided,^  That  the  right  of 
infants  and  insane  persons  without  guardians,  without  notice  qf  the 
proceedings,  may  continue  six  months  longer. 


Analogous  provisions:  In  U.  S.:  As  to  who  may  make  proof,  Act  of  1867,  §  22,  E.  S., 
§  5078;  Act  of  1841,  §  5;  and  take  proof,  Act  of  186Y,  §  22,  E.  S.,  §  5079;  Act  of 
1841,  §  5;  As  to  manner  of  proo.f.  Act  of  1867,  §  22,  E.  S.,  §  5077;  Act  of  1841, 
§§  5,  7;  As  to  inspection  and  allowance  of  claims,.  Act  of  1867,  §  .22,  E.  S.,  §§  5080, 
5081;  Act  of  1841,  §§  5,  7}  Act  of  1800,  §§  16,  37,  39;  As  to  postponing  allowance 
•of  claims  objected  to,.  Aet  of  1867,  S  23,  E.  S.,  §  5083;  As  to  proof  of  preference 
claims,  Act  of  1867,  S  23,  E.  S.,  §  5084. 
In  Eng.:     Act  of  1883,  Schedijle  II,  General  Eules  219-231. 
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Cross-references:    To  the  law:    Definitions  of  creditor,  §  1(9) ;  of  debt,  §  1(11) ;  of  secured 

creditor,  S  1(23). 
Jurisdiction  to  allow,  disallow  and  reconsider  claims,  §  2(2).  ■ 

Bankrupt  to  examine  claims  and  to  notify  trustee  of  proof  of  false  claim,  §  7-a 

(■3)    (7). 
Provable  debts  only,  are  dischargeable,  §  17. 
Presentation  of  fallse  claim  for  proof,  punishmeilt,  i  29-b. 
Allowance  or  disallowance  of  claims  at  first  meeting  of  creditors,  §  55-b. 
Creditors  holding  allowed  claims  to  vote,  §  56-a. 
Notice,  to  creditors  of  all  meetings  of  creditors,  §  58-a(3). 
Offsets  and  counterclaims,  §§  60-c,  68;  as  to  co4ebtors,  §  16. 
Provable  debts,  §  63;  priority  claims,  §  64. 
To  the  General  Orders:    Proofs  of  claims  to  be  filed  with  either  referee  or  clerk,  XX. 
Depositions  to  prove  claims;  assigned  claims;  contingent  claims,  XXI. 
Transmission  of  proved  claims  to  clerkj  XXIV.' 
Compromise  or  settlement  of  claims, ,  XXVIII. 
To  the  Official  Forms:     List  of  debts  proved  at  first  meeting.  No.  19. 

Proof  of  Unsecured  debt,  No.  31;  of  secured  debt,  No.  32;  of  debt  due  corporation. 

No.  33;  of  debt  by  partnership,  No.  34;  by  agent  or  attorney,  No.  35;  of  secured 

debt  by  agent,  No.  36. 
Affidavit  of  lost  bill  or  note,  No.  37. 
\  Order  f educing  claim.  No.  38;  expunging  claim,  No.  39. 

See  forms  in  Hagar  &  Alexander's  Bankruptcy  Forms,    (2d  Ed.). 


SYNOPSIS  OF  SECTION. 

PROOF  AND  AliLOWANCB  OF  CLAIMS. 

I.  Proof  and  Allowance  in  General,  780. 

a.  /Scope  of  section,  780. 

b.  Comparative  legislation,  781. 

c.  l)istinction  between  proof  and  allowance  of  claims,  781. 
n.  Proof  of  Claims,  782. 

a.  General  requirements,  782. 

b.  Proof  as  evidence;  prima  facie  case,  783. 

c.  Allegations  of  proof,  784. 

d.  Statement  as  to  consideration,  785. 

e.  Requirements  of  General  Order  XXI,  786. 

f .  Requirements  of  official  forms,  786. 

g.  Before  whom  proofs  taken,  787. 
h.  Who  may  make  proof,  787. 

(1)  In  general,  787. 

(2)  Relatives  as  creditors,  787. 

(3)  Claims  by  corporations,  stockholders  or  bondholders,  788. 

(4)  Proof  by  agent,  attorney  or  proxy,  788. 
1.  Against  whom  made,  789. 

j.  Proof  of  assigned  claims,  789. 

(1)  In  general,  789. 

(2)  Rights  of  claimants  of  assigned  claims,  789. 
k.  How  proven,  if  evidenced  by  a  written  instrument,  790. 

1.  Debts  created  by  fraud,  791. 
m.  Claims  by  one  bankruptcy  estate  against  another,  791. 
n.  Statement,  transcripts  of  judgments,  etc.,  attached,  791. 
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n.  Proof  of  Claims — Continued. 

0.  Amendment  of  propfs  of  claims,  792. 

(1)  In  general,  792. 

(2)  Cases  where  amendment  will  be  allowed,  792. 

(3)  Amendment  after  the  expiration  of  year,  793. 

(4)  Withdrawal  of  claim,  795. 
p.  Filing  proofs  of  claims,  795. 

in.  Proof  of  Secured,  Priority  and  Preferred  Claims,  795. 

a.  In  general,  795. 

b.  Secured  claims,  795. 

(1)  In  general,  795. 

(2)  What  constitutes  a  secured  creditor,  795. 

(3)  Claim  secured  by  other  fund  or  estate  or  by  third  party, 

796. 

(4)  Surrender  of  security,  797: 

(5)  Retention  of  security;  effect  on  proof  op  claim,  798. 

(6)  Ascertaining  value  of  securities,  799, 

(7)  Effect  of  proving  secured  debt  as  unsecured,  801. 

c.  Priority  claims,  802. 

d.  Preference  claims,  802. 

(1)  In  general,  802. 

(2)  The  amendments  of  1903,  803. 

(3).  Meaning  op  the  amendments,  803. 

(4)  Effect  of  amendments  of  1903,  804. 

(5)  Cases  prior  to  amendment  of  1903  still  valuable,  804. 

(6)  When  surrender  required,  805. 

(I    )  In  general,  805. 

(II  )  Compulsory  surrender  not  a  penalty,  806. 

(III)  Result  of  transactions  beneficial  to  estate,  806. 

(IV)  Intmt  to  prefer,  807. 

(V  )  Distinct  and  independent  debts,  808. 

(7)  Payment  of  notes  discounted  at  a  bank,  808. 
(^)  What  is  a  surrender,  809. 

(I    )  Compulsory  surrender;  effect  on  proof,  809. 
(II  )  Rule  under  former  law,  809. 

(Ill)  Surrender  by  direction  of  court  or  as  a  result  of  litigation, 
809. 

e.  Subrogation  dainis,  810. 

(1)  In  general,  810. 

(2)  Claim  of  principal  to  be  proved,  811. 
■(3)  Surety  on  attachment  bonds,  811. 

(4)  Restoration  of  preferential  payments,  811. 

f.  Penalty  and  forfeiture  claims,  812. 
IV.  Contests  on  Claims,  812. 

a.  In  general,  812. 

h.  Objection  before  allowance,  812. 

(1)  Proceedings- ON  contest,  812. 
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(2)  Form  of  and  manner  of  making  objections,  813.        '-" 

(3)  Who  may  object,  813. 

(4)  Testimony  upon  hearing  objections,  813.- 

(5)  Determination  of  referee,  814. 
c.  Reconsideration  and  rejectionj  814. 

(1)  Practice  and  petition,  814. 

(I)  In  general,  814. 

(ll)  Jurisdiction  ofgcourt  or  referee,  815. 
'  (III)  Petition;  who  may  present,  815. 
(IV)  Practice  on  application;  pleadings,  hearing  and   evidence, 

816. 
(V)  Decision;  form  of  order ^  817 

(VI)  Review  of  order,  818. 

(VII)  Costs  and  expenses,  818. 

(2)  Recovery  of  dividends  in  such  cases,  818. 
V.  Time  Limitation  on  the  Allowance  of  Claims,  818. 

a.  Purpose  and  effect  of  limitation,  818. 

(1)  In  general,  818. 

(2)  Application  of  limitation,  819. 

(3)  Filed  with  referee,  820. 

(4)  Presentation  to  trustee,  820. 

(5)  Presentation  of  facts  showing  claim,  820. 

(6)  Exceptions  to  requirement,  821. 

b.  Claims  against  property,  821. 

c.  Liquidated  by  litigation,  821. 

(1)  In  General,  821. 

(2)  What  constitutes  litigation,  822. 

(3)  Recovery  of  preferences  or  setting  aside  liens  and  trans- 

fers, 822. 

(4)  Limitation  as  to  time,  823. 

d.  Proof  after  expiration  of  year,  823, 
VI.  Effect  of  Proof  and  Allowance,  825. 

a.  In  general,  825.  .^ 

b.  Waiver  of  lien,  825. 

I.  PROOF  AND  ALLOWANCE  IN  GENERAL, 
a.  Scope  of  section. —  This  section  is  the  guide  to  the  practice  upon  the 
proof  and  allowance  of  claims  against  the  banirupt.  It  prescribes  with  some 
definitene^s  what  is  to  be  done  by  the  creditor  to  secure  an  allowance  of  his 
claim.  It  determines  what  those  creditors,  who  have  security  or  priority 
in  part  for  their  claims,  may  do  to  secure  an  allowance  of  their  unprotected 
balances.  It  states  the  duty  to  be  performed  by  those  creditors  who  have 
received  void  or  voidable  preferences  in  order  that  their  claims'  may  be 
allowed.  In  case  of  a  contest  on  claims,  it  sets  out  the  practice  in  hearing 
objections,  and  provides  for  a  rejection  of  a  claim  presented,  and  the  recon- 
sideration of  a  claim  allowed.     It  will  be  noticed  by  references  hereafter 
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noted  that  the  practice  herein  prescribed  is  largely  supplemented  by  the 
general  orders,^  and  the  official  forms  also  indicate  the;  essential  requirements 
for  a  due  presentation  and  allowance  of  claims  against  the  bankrupt's  estate.^ 
The  section  does  not  attempt  to  declare  what  are  and  what  are  not  provable 
debts;  this  is  left  for  a  subsequent  section  and  will  be  hereafter  considered.^ 

b.  Comparative  legislation. —  The  English  bankruptcy  law  goes  into  great 
detail  on  the  subject  of  the  proof  and  allowance  of  claims.*  '  Its  practice 
on  proving  debts  is  not  essentially  different  from  our  own,  and  will,  there- 
fore, be  found  suggestive.  So  also  of  our  law  of  1867.  The  facts  necessarily 
shown  in  a  proof  of  debt  were  more  numerous®  and,  early,  in  its  administra- 
tion, the  taking  of  proofs  was  limited  to  certain  Federal  officers ;  ®  but  then, 
as  now,  proof  was  made  by  an  affidavit  in  the  nature  of  a  deposition,'^  the 
general  orders®  and  forms®  and  were  practically  identical  with  those  now  in 
use.     Precedents  under  that  law  are  still  valuable. 

c.  Distinction  between  proof  and  allowance  of  claims. —  The  language  of  the 
act  in  relation  to  the  distinction  between  the  allowance  of  claims  and  the 
proof  of  claims  is  carefully  observed  throughout  §§  55,  57  and  elsewhere. 
The  proof  of  a  claim  is  one  thing,  its  allowance  by  the  court  is  quite  a 
different  step.  When  the  act  refers  to  a,  proof  of  a  claim  it  means  the  depo- 
sition or  statement  of  the  creditor.  When  it  refers  to  its  acceptance  by  the 
courts,   it  uses  the  word   allowed  or  allowance.-^"     The  distinction  between 


1.  See  General  Orders,  XX,  XXI,  XXIV 
and  XXVIII.' 

8.  See  Official  Formfl,  Nos.  19-21,  31-39. 
^.  Bankr.  Act,  §  63,  and  discuaaipn  there- 
under. It  should  be  noticed,  however,  that 
subsection  g  prevents  the  allowance  of  claims 
of  creditors  who  have  received  Void  or  void- 
able preferences,  except  when  the  preferences 
are  surrendered;  that  subsection  /  limits  the 
allowance  of  claims  for  penalties  and  for- 
feitures; that  subsection  m  permits  the  proof 
of  a  claim  of  one  bankrupt  estate  against  an- 
other, and  that  subsection  n  places  a  time 
limitation  upon  the  provability  of  debts. 
These  subsections  are  closely  related  to  the 
subject  of  the  provability  of  debts, 

4.  See  "Analogous  Provisions,"  supra. 

5.  Act  of  1867,  §  22,  E.  S.,  §  5077. 

6.  Act  of"  1867,  i  22,  R.  S.,  §§  5076,  5079. 
See  also  E.  S.,  §§  5076-A,  5076-B. 

7.  Compare  In  re  Strauss,  Fed.  Cas.  13,532 ; 
In  re.  Elder,  Fed.  Cas.  4,326;  In  re  Port 
Huron  Dry  Dock  Co.,  Fed.  Cas.  11,293;  Dut- 
ton  V.  Freeman^  Fed.  Cas.  4,210. 

8.  Act  of  1867,  General  Order  XXXIV. 

9.  Act  of  1867,  Forms  Nos.  21,  22,  23,  24, 
25. 

10.  Matter  of  Back  Bay  Automobile  Co. 
(Eef.,  Mass.),  19  Am.  B.  E.  33. 

Proof  and  allowance  of  -  claims  are  sepa- 
rate and  distinct  steps. —  In .  the  case  of  In 
re  Mertens  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  E. 
825,  147  Fed.  17-7,  77  C.  C.  A.  473,  the 
court  considered  the  various  subsections  of 
section  57  and  concludes:  "  From  these  vari- 
ous sections  we  deduce  the  following  proposi- 
tions: that  proof  and  allowance  of  claims 
are  two  separate  and  distinct  steps;  that  a 
clear  statement  of  a  claim  in  writing,  duly 


verified  and  filed  with  a  referee,  if  made 
within  a  year,  is  sufficient  to  take  the  claim 
out  of  the  statutory  limitation,  even  though 
it  may  be  allowed  or  liquidated  and  allowed 
afterward.  We  think  that  section  6'3-b  must 
be  interpreted  in  the  light  of  the  other  sec- 
tions of  the  law  and  that  tpi  construe  it  as 
meaning  that  no  proof  of  unliquidated  claims 
can  be-  filed  until  the  precise  a,mount  due 
thereoirife  established  will,  in  practical  opera- 
tion, make  an  allowance  of  such  claims  im- 
pbssible  for  the  reason  that  a  hostile  trustee 
or  creditor  can  easily  delay  the  liquidation 
until  after  the  expiration  of  the  year.  The 
more  reasonable  and  sensible  construction  is, 
that  the  filing  of  the  proof,  like  the  filing 
of  a  declaration  at  common  law,  if  made 
within  the  time,  takes  the  claim  out  of  the 
statute  of  limitations,  and  that  after  such 
proof  is  made,  the  claiBi  is  before  the  court 
to  be  dealt  with  as  the  interests  of  the  bank- 
rupt and  the  creditor  may  require.".  '  See 
also  In  re  Standard  Telephone  &  Electric  Co. 
(D.  C,  Wis.),  26  Am.  B.  R.  601,  186  Fed. 
586;  In  re  Fairlamb  Co.  (D.  C,  Pa.),  28 
Am.  B.  E.  515,  199  Fed.  278. 

This  distinction  has  been  lucidly  main- 
tained by  Judge  Ray,  in  In  re  Horstein  (D. 
C,  N.  Y.),  10  Am.  B.  E.  308,  122  Fed.  266, 
where  he  says :  "  It  will  be  noted  that  the 
proof  of  a  claim  is  one  thing,  and  the  allow- 
ance of  such  claim  is  quite  another  thing. 
Claims  may  be  proved,  but  not  allowed. 
They  may  be  provable,  not  allowable.  They 
may  be  provable,  and  then  allowed  in  part 
only,  or  on  conditions  only.  The  statute  does 
iiot  say  that  the  claims  of  creditors  who  have 
received  preferences  shall  not  be  proved;  but 
it   does   say  that   such   claim   shall   not  be 
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proof  and  allowance  is  much  the  same  as  that  between  evidence  and  judg- 
ment.*^   Before  a  claim  can  be  regarded  as  proven  the  written  proof  called" 
for  by  §  57-n  must  at  least  have  been  filed  or  lodged  with  the.  court  or  some 
officer  thereof.     That  such  written  proof  has  been  completed  is  not  enough 
so  long  as  the  proof  remains  in  the  hands  of  the  creditor  or  his  attorney.^ 

11.  PROOF  OP  CLAIMS, 
a.  General  requirements. —  Claims  in  bankruptcy  must  be  proven  in  the. 
manner  prescribed  in  the  bankruptcy  law  as  supplemented  by  the  general 
orders  and  official  forms.  *^  Affidavits  used  in  insolvency  or  general  assignment 
proceedings  under  State  laws  are  not  enough;  though,  where  the  facts  and 
ajnounts  tally  with  the  schedule  and  include  those  called  for  by  §  57-a,  they 
will,  provided  there  is  no  objection,  usually  be  accepted  and  filed.     Proofs  of 


allowed  unless  or  until  the  creditor'  surren- 
ders his  preference.  By  plain  implication,  the 
proof  of  the  claim  is  permitted.  The  claim 
of  a  creditor  who  has  received  a  preference 
may  be  proved ;  but  it  cannot  be  allowed,  un- 
less he  shall  surrender  the  preference. 
Strange,  indeed,  is  that  construction  of  this 
law,  in  the  face  of  those  provisions,  which 
will  prevent  a  creditor*  from  coming  into 
court)  and  proving  his  claim,  having  the 
amount  of  the  preference  received  by  him, 
if  any  (and  that  may  be  a  serious  and  neces- 
sary question  for  determination,  both  to 
the  fact  of  preference  and  its  amount),  deter- 
mined by  the  court,  and  then  having  his 
proved  claim  allowed  on  surrendering  the 
preference.  Any  creditor  has  the  right  to 
come  into  court  for  that  very  purpose.  To 
hold  otherwise  will  logically  prevent  a  cred- 
itor who  has  in  fact  received  a  pjgference, 
by  way  of  lien  or  otherwise,  for  only  a  small 
part  of  his  claim,  coming  into  court  and 
proving  his  claim,  and  then  having  it  allowed 
on -surrendering  the  preference  —  a  mode  of 
procedure  the  statute  expressly  permits." 

"  Debts  are  not  the  less  provable,  within 
the  meaning  of  the  Bankrupt  Act,  because 
the  statute  of  limitations  may  be  success- 
fully pleaded  against  their  allowance.  As 
well  say  that  a  debt  was  not  suable  because 
the  statute  of  limit^ions  might  be  pleaded 
to  an  action  upon  it."  Hargardine-McKit- 
trick  Dry  Goods  Co.  v.  Hudson  (C.  C.  A., 
8th  Cir.),  10  Am.  B.  R.  225,  122  Fed.  232, 
aflFg.  6  Am.  B.  R.  657.  See  also  In  re  iScruggs 
(D.  C,  Ala.),  31  Am.  B.  R.  94,  97,  205  Fed. 
673,  citing  text. 

Kight  to  prove  a  secured  claim. — There  is 
apparently  a  distinction  between  the  proving 
of  a  claim  under  §  57a  and  its  allowance 
under  §  57c,  resulting  in  the  right  to  prove 
a  secured  claim  when  the  ultitaate  necessity 
for  its  allowance  appears  reasonably  possible, 
even  though  it  may  turn  out  to  be  unneces- 
sary because  the  security  proves  adequate  to 
pay  the  debt  in  full.  Emerine  v.  Tarault 
(C.  C.  A.  6th  Cir.),  34  Am.  B.  R.  55,  219 
Fed.  68. 

A  proved  claim  does  not  become  "  al- 
lowed "  by  the  filing:  thereof,  since  the  al- 
lowance of  a  claim,  different  from'  the  party's 


act  of  proving  and  the  ministeria;!  act  of 
filing,  is  a  judicial  act;  and  until  a  direct 
or  indirect  order  of  allowance  is  made,  ob- 
jections to  a  claim  may  properly  be  filed, 
it  being  unnecessary,  until  such  order  is 
made,  to  proceed  under  section  57k  or  1  for 
a  reconsideration  of  the  claim  and  -a  recov- 
ery of  dividends  already  paid.  In  re  Two 
Rivers  Woodenware  Co.  (C  C.  A.,  7th  Cir.), 
29  Am.  B.  R.  5l8,  199  Fed.  877. 

A  disallowed  claim  and  a  nonpiovable 
debt  are  not  identical  things;  and  where 
a  debt  is  disallowed  because  without  founda- 
tion the  claimant  does  not  have  a  nonprbv- 
able  debt.  Lesser  v.  Gray,  236  U.  S.  70,  34 
Am.  B.  R.  8. 

11.  Compare  In  re  Wise,  2  N.  B.  R.  Rep. 
151.     See  In  re  Merrick,  Fed.  Cas.  9,463. 

12.  In  re  Back  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am:  B.  R.  33. 

13.  In  re  Dunn  Hardware  &  FHirniture  Co. 
(D.  C,  N.  Car.),  13  Am.  B.  R.  147,  132 
Fed.  719;  In  re  Coventry-Evans  Furniture 
Co.  (D.  C,  N.  Y.),  22  Am.  B.  R.  272,  166 
Fed.  516.  The  practice  covering  the  presenta- 
tion of  claims  of  creditors  to  the  referee  in 
bankruptcy  is  outlined  in  In  re  Sumner 
(D.  C.,  N.  Y.),  4  Am.  B.  R.  123,  101  Fed. 
224. 

Verified  proofs  of  claim. — ^A  wife  who, 
in  her  verified  proofs  of  claims  against  the 
bankrupt  estate  of  her  husband,  makes  no 
reference  to  any  payment  on  account  of  loans 
which  were  the  subjects-matter  of  her  claims, 
but  expressly  states  that  "no  part  of  said 
debt  has  been  paid,"  and  scratches  out  from 
the  blank  form  the  word  "except,"  violates 
the  express  requirements  of  this  section.  In 
re  Girvin  (D.  C,  N.  Y.),  20  Am:  B.  R.  490, 
160  Fed.   197,  206. 

Necessity  that  forms  be  followed  with  ex- 
actness.—-Bankrupt  forms  have  been  pro- 
vided to  expedite  proper  and  prompt  admin- 
istrations according  to  the  very  right  of 
parties  and  by  no  means  for  the  purpose  of 
creating  purely  technical  defenses,  hence  the 
court  is  not  hound  by  any  hard  and  fast 
rule  to  these  forms,  but  on  the  contrary  any 
form  of  proof  used,  if  sufficient  to  show  the 
nature  of  the  claim  and  the  bankrupt's  liabil- 
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debt  must  show  at  least  (1)  the  claim;  (2)  the  consideration  therefor;'" 
(3)  whether  any,  and,  if  so,  what,  securities  are  held  therefor;  (4)  whether 
any,  and  if  so,  what,  payments  have  been  made  thfereon;  and  (5)  that  the 
sum  claimed  is  justly  owing  from  the  bankrupt  to  the  creditor.^®  Proofs 
must  be  (a)  in  writing,  (b)  under  oath,  and  (c)  signed  by  the  creditors.^* 
There  must  be  a  sufficient  verification,  otherwise  there  is  a  failure  of  proof." 
As  will  be  noticed  hereafter,  a  defective  proof  of  a  claim,  or  an  informal  pres- 
entation of  a  claim  may  "be  corrected  by  Amendment  even  if  after  the  expira- 
ation  of  the  time  limit,  ^*  provided  there  enough  is  presented  to  show  that 
a  demand  is  made  against  the  estate,  and  that  it  is  the  creditor's  intention  fo 
hold  the  estate  liable.^®  / 

b.  Proof  as  evidence;  prima  facie  case. — A  claim  proven  as  required  by  the 
act  should  be  received  and  filed  by  a  referee  receiving  it,  and  amounts  to  a 
prima  facie  case ;  ^^  thus  proving  the  debt  for  all  purposes  in  the  proceeding, 
unless  objected  to  or  continued  for  consideration.  If  objections  are  made  to 
the  allowance  of  a  claim,  the  formal  proof  of  it  raises  a  presumption  as  to 
its  validity  which  must  be  rebutted  by  affirmative  proof. ^*  Even  if  objected 
to,  the  sworn  proof  of  claim  is  prima,  facie  evidence  of  its  validity;  when  objec- 
tion is  niade,  clause  /  provides  that  the  objection  shall  be  heard  and  determined, 


ity  therefor  supported  by  the  legal  affidavit 
of  the  claimant  is  suflScient.  Matter  of  •  Col- 
lins (D.'C,  W.  Va.),  32  Am.  B.  R.  785, 
215  Fed.  247;  Matter  of  Booth  (D.  C,  N. 
Y.),  33  Am.  B.  R.  183,  216  Fed.  575;  Matter 
of  Hudson  Porcelain  Co.  (D.  C,  N.  Y.),  35 
Am.  B.  R.  18,  225  Fed.  325. 

14.  In  re  Stevens  (D.  C,  Vt.),  5  Am.  B. 
R.  806,  107  Fed.  243,  holding  that  the  state- 
ment of  consideration  should  be  sufficiently 
specific  and  full  to  enable  creditors  to  pursue 
proper  and  legitimate  inqui%.  as  to  the  fair- 
ness and  legality  of  the  claim',  and  if  it  be 
so  meagre  and  general  in  character  as  not  to 
do  this  it  is  insufficient.  In  re  Creasinger 
(Ref.,  Cal.),  17  Am.  B.  R.  538,  543. 

15.  Claims  which  do  not  comply  with  the 
requirements  of  the  bankruptcy  act  are  not 
"duly  proved"  within  the  meaning  of  sec- 
tion 57d  of  the  Bankruptcy  Act.  Matter  of 
Hudson  Porcelain  Co.  (D.  C,  N.  J.),  35  Am. 
B.  R.  18,  225  Fed.  325. 

16.  As  to  propriety  of  permitting  attorney 
for  trustee  to  make  out  and  present  formal 
proof  of  creditor's  claim,  see  In  re  McKenna 
(D.  C,  Ark.),  15  Am.  B.  R.  4,  137  Fed.  611; 
In  re  Kimball  (D.  C,  Mass.),  4  Am.  B.  R. 
144,  100  Fed.  177,  in  which  it  was  held 
that  the  fact  that  the  attorney  for  a  party 
takes  the  oath  of  his  client  to  the  proof 
of  claim  does  not  justify  its  disallowance.      , 

17.  In  re  Coventry-Evans  Furniture  Co. 
(D.  C,  N".  Y.),  22  Am;  B.  R..  272,  116  Fed. 
516;  In  re  Carter  (D.  C,  Ark.),  15  Am.  B. 
E-  126.  ,  „.    , 

18.  Matter  of  Kessler  (C.  C.  A.,  2d  Cir.), 
25  Am.  B.  R.  512,  184  Fed,  51.  See  under, 
heading  "Amendment  of  proof  of  claims," 
post. 

19.  Matter  of  Thompson  (C.  C.  A.,  3d 
Cir.),  36  Am.  B.  R.  190,  227  Fed.  981,  affg. 
34  Am.  B.  R.  242,  222  Fed.  167. 


20.  In  re  Sumner  (D.  C,  N.  Y.),  4  Am". 
B.  R.  123,  101  Fed.  224;  In  re  Shaw  (D.  C, 
Pa.),  6  Am.  B.  R.  499,_109  Fed.  780;  Whit- 
ney V.  Dresser,  15  Am.  B.  R.  326,  200  U.  S. 
532;  Matter  of  Mclntyre  &  Co.  (C.  C.  A., 
2d  Cir.),  24  Am.  B.  R.  1,  174  Fed.  627.:,  But 
where  not  so  proven  until  after  the  bank- 
rupt's death,  the  proof  does  not  have  '{his 
effect.  In  re  Shaw  (D.  C,  Pa.),  7  Am:  B. 
R.  458,  112  Fed.  947. 

A  sworn  proof,  of  claim  is  prima  -facie 
evidence  of  it?  allegations,-even  if  ,  objei^ted 
to;  and  it  is  regarded  as  a  deposition  rather 
than  as  a  pleading,  and  has  the  force  of  e|vi- 
dence.  In  re  United  Wireless  Telegraph  Co; 
(D.  C,  Me.),  29  Am.  B.  R.  848,  201  Fed. 
445.  ,  ' 

Compliance  with  statute — A  propf  of 
claim  is  not  prima  facie  evidence  of  i^s  al- 
legations and  entitled  to  allowance,  unless 
it  complies  with  the  requirements  of  the 
bankruptcy  act,  as  to  the  statement  of  the 
claim  and  its  consideration.  Matter  of  Hud- 
son Porcelain  Co.'  (D.  C,  N.  J.),  35  Am. 
B.  R.  18,  225  Fed.  325. 

Claim  against  bankrupt  on  stock  subscrip- 
tion.—  A  claim  by  a  receiver  of  an  insolvent 
insurance  company  against  the  bankrupt 
estate  of  a  stockholder,  Ijased  on  the  conten- 
tion that  it  is  necessary  to  enforce  the  liabil- 
ity of  stockholders  on  their  subscriptions  in 
order  to  equalize  claims  between  various 
stockholders  who  had  paid  their  subscrip- 
tions in  various  proportions,  should  hot  be 
allowed  where  it  does  not  appear,  how  much 
the  bankrupt  has  paid  on  his  :subscription. 
Matter  of  Bass  (D.  C,  Ga.),  32  Am.  B.  R. 
766,  215   Fed.   275. 

21.,  See  under  heading  "Objection  before 
Allowance,"  post. 
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and  not  the  claim.^  If  the  proof  of  debt  is  not  relied  upon  by  the  creditor,  but 
he  attempts  to  establish  his  claim  by  other  evidence,  he  cannot,  on  appeal,  use 
the  allegations  of  his  proof  of  debt  to  supply  deficiencies  in  his  testimony.^ 
If  proof  is  properly  made  by  witnesses  who  are  competent  to  testify,  the  claim 
may  be  received.  It  is  a  serious  matter  to  reject  a  claim  upon  the  ground 
that  the  witnesses  are  unworthy  of  belief.^ 

c.  Allegations  of  proof. —  The  proof  of  claim  is  not  a  pleading,  but  a  deposi- 
tion which  must  set  forth  the  evidence  with  particularity.^^  While  strict  rules 
of  pleading  do  not  apply,  it  is  nevertheless  necessary  that  the  claim  and  its 
consideration  should  be  so  set  forth  as  to  enable  the  trustee  and  the  creditors 
to  make  proper  investigation  v  as  to  its  fairness  and  legality  without  undue 
trouble  or  inconvenience.^®  If  the  allegations  of  the  proof  do  not  set  forth  all 
of  the  necessary  facts  to  establish   a  claim,   or   are   self-contradictory,   the 


-  22.. In  re  Castle  Braid  Co.  (D.  C,  N".  Y.), 
17  Am.  B.  R.  143,  145  Fed.  224;  In  re  Carter 
(D.  C,  Ark.),  15  Am.  B.  R.  126,  13S  Fed. 
846,  holding  that  when  the  creditor  presents 
a  properly  veriiied  claim,  the  burden  of  proof 
is  shifted  upon  the  objector;  In  re  Cannon 
(D.  C,  -Pa.),  14  Am.  B.  R.  114,  133  Fed.  837. 
But  see  In  re  Blue  Ridge  Packing  Co.  (D. 
C,  Pa.),  11  Am.  B.  R.  36,  125  Fed.  319; 
In  re  Scott  (D.  C.,  Tex.),  1  Am.  B.  R.  553, 
93  Fed.  418;  In  re  Wooten  (D.  C,  IST.  Car.), 
9  Am.  B.  R.  247,  118  Fed.  670,  holding  that 
every  creditor  should  establish  his  claim  by 
a  preponderance  of  evidence;  In  re  Dunlap 
Carpet  Co.  (D.  C,  Pa.),  22  Am.  B.  R.  788, 
171   Fed..  532. 

Proof  of  claim  as  evidence. — The  Supreme 
Court  in  the  case  of  Whitney  v.  Dresser, 
200  U.  S.  532,  15  Am;  B.  R.  326,  has  sustained 
the  principle  declared  in  the  text,  holding 
that  the  words  of  section  57-.f  suggestSj  If 
they  do  not  distinctly  import,  that  the  objec- 
tor is  to  go  forward;  it  is  the  objection,  and 
not  the  claim,  which  is  there  pointed  out  for 
hearing  and  determination,  mdicating  that 
the  claim  is  regarded  as  having  a  certain 
standing  already  established  by  the  oath. 

The  proof  of  claim  is  prima  facie  evidence 
that  the  allegations  made  therein  are  correct, 
and  the  petitioner's  status  as  a^  creditor  must 
stand  until  it  shall  be  properly  and  suc- 
cessfully attacked.  In  re  Roanoke  Furnace 
Co.  (D.  C,  Pa.),  19  Am.  B.  R.  661,  152  Fed. 
846;  In  re  Coventry-Evans  Furniture  Co. 
(D.  C.,  N.  Y.),  22  Am.  B.  R.  272,  166  Fed. 
518. 

Negative  averment. —  In  the  case  of  Board 
of  Commerce  v.  Security  Trust  Co.  (C.  C.  A., 
6th  Cir.),  34  Am.  B'.  R.  762,  225  Fed.  454, 
a  claim'  was  filed  which  was  based  on  the 
alleged  breach  of  contract  between  the  bank- 
rupt and  a  chamber  of  commerce  consisting 
of  a  failure  to  maintain  its  factory  as  agreed, 
and  objection  was  made  as  to  the  proof  pre- 
sented. The  court  said:  "  The  objection 
that  the  claim  is  not  sufficiently  proved  is 
based  upon  the  fact  that  from  the  evidence 
it  does  not  appear  the  breach  of  contract  by 
the  Company  was  not  brought  about  by 
strikes,  labor  difficulties,  fires,  acts  of  the 
elements,  panics,  or  other  causes  beyond  its 
control.     In  the  sworn  proof  of  claim  these 


negatives  were  clearly  alleged,  and,  in  the 
absence  of  proof  to  the  contrary,  are  held 
to  be  sufficiently  proved  under  the  Bank- 
ruptcy Act,  since  such  allegations  are  prima 
fatjie  evidence  and  the  sworn  proof  of  claim  _ 
is  some  evidence,  even  when  it  is  denied. ' 
Whitney  v.  Bresser,  200  U.  S.  532,  15  Am. 
B.  R.  326,  26  Sup.  Ct.  316^  50  L.  'Ed.  584. 
These  designated  exceptions  and  contin- 
gencies are  all  matters  which  were  peculiarly 
within  the  knowledge  of  the  company.  Under 
such  circumstances  the  prima  facie  proof  of 
the  proof  of  claim  itself  must  stand,  unless 
the  one  against  whom  the  averment  was 
made  shows  an  excuse  from  compliance  by 
proving  the  causes  named." 

23.  Matter  of  Mclntyre  &  Co.  (C.  C.  A., 
2d  Cir.),  24  Am.  B.  R.  1,  174  .Fed.  627. 

24.  Matter  of  Rome  (D.  C.,  N.  J.),  19 
Am.  B.  R.  820,  162  Fed.  971. 

25.  Matter  of  Creasinger  (D.  C,  Cal.),  17 
Am.  B.  R.  538,  145  I^ed.  224.  All  the  for- 
malities required  in  ordinary  pleadings  do 
not  apply  to  the  filing  of  proof  of  a  claim 
in  bankruptcy.  Kelsey.  v.  Munson  (C.  C.  A., 
8th  Cir.),  2»  Am.  B.  R,  520,  198  Fed.  841. 

What  proof  of  claim  should  contain. — ^A 
proof  of  claim  is  not  a  pleading  but  a  deposi- 
tion and  should  inform  to  a  certain  extent 
of  the  origin  and  character  of  the  debt,  and 
the  items  of  which  it  ig  made  up  should 
be  given,  and  the  statement  of  the  considera- 
tion ought  to  be  such  as,  if  true,  not  to  put 
the  creditors  or  trustee  upon  proof  or  require 
oral  explanation  from  the  claimants,  and 
should  be  sufficiently  full  to  enable  the  trus- 
tee or  creditors  to  pursue  any  legitimate  in- 
quiry as  to  the  fairness  and  legality  of  the 
claim;  Matter  of  Creasinger  (Ref.,  Cal.),  17 
Am.  B.  R.  538,  146  Fed.  224. 

Statement  upon  information  and  belief. — ■ 
The  vital  facts  to  support  a  proof  -of  claim 
should  be  made  to  appear  by  positive  aver- 
ments, founded  upon  deponent's  knowledge, 
and  not  upon  his  belief;  and  an  allegation 
upon  information  and  belief  upon  a  vital 
point  in  a  proof  Qf  claim  is  not  sufficient 
to  sustain  such  proof.  In  re  United  Wireless 
Telegraph  Co.  {D.  C,  Me.),  29  Am.  B.  R. 
848,  201  Fed.  445. 

86.  Matter  of  Griffin  (D.  C.,  Mass.).  33 
Am.  B.  R.  884,  188  Fed.  389. 
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claim  may  be  disallowed ;  or  the,  referee  may  imquestionably  order  proper  and 
legitimate  inquiries  into  the  fairness  and  legality  of  such  claim  so  that  he 
may  pass  upon  it  intelligently  aiid .judicially.^  The  proof  presented  to  sustain 
the  claim 'Should  conform  to  the  statement,  at  least  as  to  amount  and  grounds.^* 
d.  Statement  as  to  consideration. —  The  statement  as  to  consideration  must 
be  sufficiently  full-  and  explicit  to  enable  the  trustee  and  other  creditors  to 
investigate  as  to  the  fairness  and  legality  of  the  claim. ^®  It  must  be  sufficient 
to  enable  the  referee  passing  on  it  to  do  so  intelligently  and  judicially.^**  It 
will  not  be  sufficient  to  merely  state  that  the  consideration  was  "  for  legal 
services,"  ^^  or  "  for  goods,  wares  and  merchandise."  ^^    The  statement  of  the 

27.  Orr  v.  Parke  (C.  C.  A.,  5th  Gir.),  25 
Am.  B.  R.  544,  183  Fed.  683;  In  re  Oastle 
Braid  Co.  (D.  C,  N.  Y.),  17  Am.  B.  E.  143, 
145  Fed.  224. 

28.  In  re  Lansaw  (D.  C,  Mo.),  9  Am.  B. 
R.  167,  118  Fed.  365. 

29.  Orr  v.  Parke  (C.  C.  A.,  5th  Cir.),  25 
Am.  B.  R.  544,  183  Fed.  683,  in  which  the 
court  quoted  the  language  of  the  text;  In  re 
Scott  (D.  C.,  Tex.),  I  Am.  B.  R.  553,  93 
Fed.  418;  In  re  Stevens  (B.  C,  Vt.),  5  Am. 
B.  R.  806,  104  Fed.  325;  Matter  of  Hudson 
Porcelain  Co.  (D.  C,  N.  J.j,  35  Am.  B.  E. 
is;   225  (Fed.   325. 

Statement  of  consideration. —  This  provi- 
sion with  reference  to  consideration  relates 
only  to  the  ■proof  of  claim  and  not  to  the 
averments  of  the  petition.  In  re  Brett  (D. 
C.,  N.  J.),  12  Am.  B'.  R.  492,  130  Fed.  981. 
"  For  legal  services  "  has  been  held  to  be  an 
inauflScient  statement  of  consideration.  In  re 
Scott  (D.  C,  Tex.),  1  Am.  B.  R.  553,  93 
Fed.  418.  A  statement  that  the  claim  is 
"  for  goods,  wares  and  merchandise "  is  in- 
sufficient. In  re  Blue  Ridge  Packing  Co. 
(D.  C,  Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 
A  statement  that  the  consideration  is  a,  writ- 
ten promise  to  pay  a  certain  sum,  "  for  value 
received,"  is  not  sufficient.  In  re  Coventry- 
Evans  Furniture  Co.   (D.  C,  N,  Y.),  22  Am: 

B.  R.  272,  166  Fed.  516.  In  the  case  of 
In  re  Watertown  Paper  Co.  (C.  C-  A.,  2d 
Cir.),  22  Am.  B.  R.  190,  169  Fed.  252,  it 
was  held  that  the  rejection  of  a  claim  is  not 
justified  because  the  consideration  of  the  debt 
was  stated  to  be  for  "wood  pulp  sold  and 
delivered,"  when  it  really  was  for  the  balance 
of  a  running  account  though  wood  pulp  sold 
did  in  fact  constitute  a  large  part  of  the 
consideration,  where  it  appeared  that  the 
whole  matter  of  the  account  had  been  fully 
inquired  into  before  the  special  master,  and 
the  claim  which  was  irregular  in  form  had 
been  amended'  to  conform  to  the  proof  and 
the  amount  was  clearly  stated.  In  the  case 
of  In  re  United  Wireless  Telegraph  Co.    (D. 

C,  Me.),  29  Am.  B.  R.  848,  201  Fed.  445, 
it  was  held  that  a  proof  of  claim  which 
merely  states  that  deponent  was  in  the  em- 
ploy of  bankrupt's  predecessor  from'  on  or 
about  November  1,  1903,  to  on  or  about 
Novemjwr  1,  1906,  and  that  a  specified  sum 
was  due  him  for  salary  when  he  left  its  em- 
ploy on  the  latter  d^te,  but  which  does  not 
state  the  character  of  the  services,  or  other- 
wise giveth^  consideration  for  them  is  m' 
sufficient. 
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Where  claim  is  for  money  had  and  re- 
ceived.— A  proof  of  claim,  setting  forth  the 
amount  of  the  debt  and  alleging  the  consid- 
eration to  have  been  a  loan  by  the  claimant 
to  the  bankrupt  of  a  certain  sum  of  money, 
and  further  unnecessarily  alleging  that  the 
money  was  received,  accepted,  and  used  by 
the  bankrupt  for  its  own  use  and  benefit  is  a 
sufficient  compliance  with  the  act,  and 
where  it  is  sustained  by  the  proof  it  is  im- 
material whether  or  not  the  allegations 
amount  to  a  count  in  assumpsit  for  m6ney 
had  and  received.  Flower  v.  Commercial 
Trust  Co.  (C.  C.  A.,  8th  Cir.),  35  Am.  B. 
R.  74,  223  Fed.  318. 

30.  'Orr  v.  Parke  (C.  C.  A.,  5th  Cir.),  25 
Am.  B.  E.  544,  183  Fed.  683;  In  re  VPooten 
(D.  C,  N.  C),  9  Am.  B.  R.  247,  118  Fed. 
670;  In  re  Eagles  (D.  C,  N.  C),  S  Am.  B. 
R.  733,  99  Fed.  695. 

31.  Matter  of  Oreasinger  (D.  C,  Cal.),  17 
Am.  B.   E.   538,   145  Fed.   224;    In  re   Scott 

(D.  C,  Tex.),  1  Am'.  B.  R.  553,  93  Fed.  418. 
Suffi^ciency  of  claijn  for  legal  services. — 
A  general  statement  that  the  consideration 
of  a  claim'  is  for  legal  services  rendered  dur- 
ing a  certain  period,  without  stating  the 
nature  of  the  services  except  in  one  particu- 
lar, without  specifying  the  dates  or  the  num- 
ber of  times  the  .claimant  appeared  for  the 
bankrupt,  and  fails  to  state  whether  the 
amount  claimed  is  the  reasonable  value  of 
the  services  performed,  is  insufficient.  Mat- 
ter of  Hudson  Porcelain  Co.  (D.  C,  N.  J.), 
35  Am.  B.  E.  18,  225  Fed.  325. 

32.  In  re  Blue  Eidge  Packing  Co.  (D.  C, 
Pa.),  11  Am.  B.  E.  36,  125  Fed.  619. 

Goods,  wares  and  merchandise. —  In  re 
Elder,  Fed.  Cas.  4,326,  it  was  said :  "  Look- 
ing then  at  the  abject  of  the  law  and  the 
reasons  for  requiring  a  statement  of  the  con- 
sideration in  the  deposition,  I  consider  that 
a,  general  statement  that  the  consideration 
of  a  demand  is  '  goods,  wares  and  merchan- 
dise,' or  hay,  barley  and  board,  is  not  suffi- 
cient; that /the  kinds  of  goods,  the  quantity, 
the  price  and  near  the  date  of  sale  should  be 
stated;  that  the  quantity  of  hay  or  barley, 
the  price  and  the  time  of  delivery  if  de- 
livered at  one  time,  or  if  delivered  continu- 
ously through  a  period  of  time,  that  period 
should  be  stated.  If  the  proof  falls  short 
of  this  the  register  ought  not  to  consider 
it  satisfactory  and  should  withhold  his  ap- 
proval." 
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claim  should  be  itemized  and  set  forth  the  dates  of  the  several  itetfis  where 
possible.^* 

e.  RequirementB  of  General  Order  XXL— ^Strict  practice  requii-es,  however, 
that  proofs  of  debt  conform  to  General  Order  XXI  (1)  (2)  (3).  Thus, 
proofs  (1)  should  be  entitled  in  the  court  and  in  the  oause,^*  (2)  should  contain 
a  clause  to  the  effect  that  "no  note  has  been  received  for  such  account,  nor 
any  judgment  rendered  thereon  j"  (3)  if  an  open  account,  should  state  when 
the  debt  became  or  will  become  due,  and  (4)  if  on  items  maturing  at  different 
dates,  the  average  date  should  be  stated.^®  A  proof  of  claim  is  not  vitiated 
merely  because  the  caption  incorrectely  states  the  court.*®  If  made  (a)  by  a 
partnership,  it  must  appear  by  oath  that  the  aiSant  is  a  member  of  the  part- 
nership ;  if  (b)  by  agent,  the  reason  why  it  is  not  made  by  the  claimant  must 
be  stated;  and  if  (c)  on  behalf  of  a  corporation,  it  must  be  sworn  to  by  the 
treasurer,  or  if  none,  the  corresponding  fiscal  officer  of  such  corporation.^'' 

f.  Requirements  of  ofScial  forms. — ^Several  forms  have  been  officially 
adopted  by  the  Supreme  Court  governing  the  practice  on  proof  of  claims. 
The  forms,  prescribed  are  :  (1)  for  an  unsecured  debt  (No.  31);  (2)  for  a 
secured  debt  (No.  32) ;  (3)  for  a  debt  due  a  corporation  (No.  33)  ;  (4)  for  a 
debt  due  a  partnership  (No.  34) ;  (5)  for  proof  by  agent  or  attorney 
(JSTo.  35) ;  (6)  for  proof  of  secured  debt  by  agent  (No.  36).  Blanks  are 
not  supplied  by  the  government,  but  are  on  sale  in  law  book  or  stationery 
stores.  Each  of  them  contains  an  allegation  which  is  not  required  by  lawj'* 
none  of  them  contains  the  allegation  to  the  effect  that  the  claimant  has  no 
note  or  judgment.*®  When  none  of  these  forms  fit  a  given  case,  they  should 
be  varied  or  combined,  reference  being  had  chiefly  to  the  requirements  of 
the  statute  as  to  what  constitutes  a  proof  of  debt.  Some  of  these  variations 
are  considered  later.     Illustrative  cases  will  be  found  in  the  foot-note.*" 

33.  In  re  Wooten   (D.  C,  N.  Car.),  9  Am.  was  defective  as  not  complying  with  General 

B.   R.    247,   118   Fed.   670.     See  In   re   Fer-  Order  XXI. 

guBon  (D.  C,  Pa.),  11  Am.  B.  K.  371,  127  34.  General  Order  XXI  (1).  See  "  Supple- 
Fed.  407.  In  the  case  of  In  re  Blue  Uldge  mentary  Forms,"  post,  and  also  Hagar  & 
Packing  Co.  (D.  C,  Pa.),  ,11  Am.  B.  R.  36,  Alexander's  Bankr.  Forms  (2d  Ed.);  Am. 
125  Fed.  619,  it  was  held  that,  a  claim  which  Bankr,  Dig.  §  735. 

specified  the  consideration  to  be  for  "  print-  35.  A  proof  of  claim  by  a  surety  which  is 
ing  done  for  said  bankrupt  at  its  request  in  the  form  of  a  petition  for  the  establishijient 
heretofore,  to  wit,  in  September,  1903,  as  of  its  flubrogated  rights  and  which  very 
per  bill  rendered  "  ia  insufficient ;  it  may  in-  elaborately  sets  forth  a  history  of  the  entire 
form  to  a  certain  extent  of  the  origin  and  transaction,  substantially  complies  with  Gen- 
character  of  the  debt,  but  the  items  by  which  eral  Order  21,  §  3,  regarding  the  proof  of 
it  is  made  should  be  given;  In  re  Elder,  Fed.  assigned  claims.  Kilpatrick  v.  United  States 
Gas.  4326;  In  re  Scott  (D.  C.,  Tex.),  1  Am.  Fidelity  &  Guarantv  Co.  (C.  C.  A.,  5th  Cir.) 
B.  E.  553,  93  Fed.  418.  37,  Am'.  B.  E.  36,  228  Fed.  587. 

Claim    based    on    open    account. —  In   the  36.  In  re  Blue  Eidge  Packing  Co.    (D;  C, 

case  of  In  re  Globe  Boat  Co.   (D.  C,  N.  Y.),  Pa.),  11  Am.  B.  R.  36,  125  Fed    619 

27  Am.   B.   R.   48,   190  Fed.   92,  there  was  37.  General  Order  XXI  ( 1 ) . 

attached  to  the  claim  a  statement  of  account  Officer    of    corporation. Sufficient    reason 

substantially   as   follows :      "  To   money   ad-  should  be  given  why  a  claim  by  a  corporation 
vanced  and  salary  due  from  Sept.  18,  1909,  is  not  made  by  the  officer  desienated     Mat- 
to   Dec.    19,    1910    $2,29596,"   crediting  the  ter  of   Reboulin   Fils  &   Co     (Rer    k    J) 
bankrupt  with   ,$801.13,   "By  money   Araiwn  19  Am   B   E   215                                              ' 

ti7u.lrL'lZuT^f\y.^  cS"^%h1  JL^'''  '^^^  "^  -*-°^^  -^  --*- 

claim  was   in  no  manner   itemized  nor   did  39.  Eequired  by  General  Order  XXI  (1) 

the    proof   of   claim    state   when   the   salary  40.  In  re  Ankeny,   1  N    B    N    511-   In  re 

became  due,   or  that  no  note  had'  been   re-  Scott    (D    C     Tex  )     1   Am'  b'  R    ^liV   M 

ceived   for   such    account   or   judgment   ren-  Fed.  418;  In  re  Wise,  2  N.  B    N   Rep    151- 

dered  thereon.     It  was  held  that  the  claim  In   re   Stevens    (D    C     Vt)     5   Arn    T!    E 

being  on  an  open  account,  the  proof  of  claim  11,    104   Fed.    325;'   In    re  "  Sumner    (d'  c" 
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g.  Before  whom  proofs  taken.— Proof s  of  debt  can  be  taken  before  any  of 
the  officers  designated  in  §  20  of  the  act.*^  This  is  a  marked  change  from 
the  law  of  1867.  They  are  not  now  usually  taken  before  the  referee.  There 
being  no  requirement  to  that  effect,  the  mere  signature  of  the  officer,  without 
a  certificate  as  to  his  authority  or  even  a  seal,  seems  enough,*^  though  ref- 
erees can  perhaps  by  v  rule  require  a  certificate  as  evidence  that  the  officer 
is  "  authorized  to  administer  oaths."  The  proof  being  in  the  nature  of  a 
deposition  and,  if  objected  to,  amounting  to  a  pleading  also,  claims  should 
not  be  sworn  to  before  the  attorney  for  the  bankrupt,**  although  this  would  not 
of  itself  be  sufficient  to  justify  the  disallowance  of  a  claim.** 

h.  Who  may  make  proof. — (i)  In  geneeal. —  Claims  must  be  made  by  the 
creditor.*'  The  proof  of  claim  should  show  on  its  face  the  true  interest  of  t]je 
person  presenting  it.**  The  status  of  creditors  for  the  purpose  of  determining 
their  rights  to  prove  their  claims  is  fixed  as  of  the  date  of  filing  the  bankruptcy 
petition.*''  An  endorser  or  surety  for  a  bankrupt  is  a  creditor.**  The  executor 
or  administrator  of  a  deceased  creditor  may  prove  a  claim  against  the  bank- 
nipt  in  behalf  of  the  decedent's  estate.**  In  the  case  of  embezzlement  or 
misappropriation  of  funds  by  a  bankrupt,  the  person  defrauded  may  at  his 
option  prove  a  claim  founded  upon  an  implied  contract  to  repay.^  A  creditor 
who  is  indebted  to  the  bankrupt  in  an  amount  much  larger  than  his  claim 
will  not  be  allowed  to  prove  such  claim.'^  It  has  been  held  if  proof  is  made  of 
an  equitable  claim,  as  by  a  cestui  que  trust,  it  must  be  not  only  of  his  claim  but 
of  all  others  similarly  situated.®^ 

(2)  Relatives  as  cEEDiTbBS. — A  father  may  prove  a  claim  against  the 
estate  of  his  son  who  is  a  bankrupt.®*  Where  the  wife's  common  law  disability 
to  enter  into  contracts  in  respect  to  her  separate  property  has  been  removed,, 
she  is  entitled  to  prove  a  claim  against  her  husband's  estate  in  bankruptcy,  in 
the-  absence  of  deception  on  her  part  or  conduct  inconsistent  vsdth  such  claim.^* 
Where  a  creditor  is  related  to  a  bankrupt  his  claim  will  be  subjected  to  a 
more  rigid  scrutiny  than  it  would  be  if  no  such  relation  existed;  but  the 

N   Y  )    4  Am.  B.  R.  123,  101  Fed.  224;   In  49.  In  re  Woods   (D.  C,  Pa.),  13  Am.  B. 

re  Shaw  (D.  C,  Pa.),  6  Am.  B.  R.  499,  109  R.  240,  133  Fed.  82,  holding  that  the  right 

Fed.  780;  In  re  Stevens   (D.  C,  Vt.),  5  Am.  of   the    executors    of   the   bankrupt's    father 

B.  R.  806,  107  Fed.  243.  who  died  after  the  adjudication,  to  prove  a 

41.  See  discussion  under  §  20,  ante.  See  debt  against  her  estate  in  bankruptcy  cannot 
also  In  re  Sugenheimer  (D.  C,  N.  Y.),  1  be  affected  by  a  provision  of  his  will  that 
Am'.  B.  R.  425,  91  Fed.  744.  "any  indebtedness   that    either   she   or   her 

42.  Not  so  under  the  law  of  1867.     In  re  husband   might    then    owe   him,"    should   be 
Nebe    Fed    Cas.    10,073.     See   also   for   in-  deducted  from  her   share  in  his  estate, 
stances    of    the    strict    practice    under    the  50.  Burgoyne  v.  McKillip   (C.   C.  A.,  8th 
former  laiw    In  re  Haley,   Fed.  Cas.  5,918;  Cir.),  25  Am.  B.  R.  387,  182  Fed.  452. 

In  re  Strauss,  Fed.  Cas.  13,532;  In  re  Lynch,  51.  In  re  Gerson    (!>.  0.,  Pa.),  5  Am.  B. 

Fed    Cas    8  635  '^-  ^^^'  "^^^  ^^"^^  ^^^■ 

43   In'reKevser,  Fed.  Cas.  7,749;   In  re  62.  In  re  Kenney  &  Co.   (i>.  C.,  Ind.),  14 

Nebe,  Fed.  Cas.V673.                            ,^  Am    B    R.  611    136  Fed   451. 

44.  In  re  Kimball    (D.  C,  Mass.),  4  Am.  53    In  re  Rider ^(D.  C,  N.  J.),  3  Am.  B. 

B  R   144   100  Fed   177  ^-  ^^^'  ^"  ^^^-  °^^- 

iS   See' Am  B   R   Die.  U  725-720.  54.  In   re  Neiman    (D.   C,   Wis.),   6   Am. 

ie   Matte?of  Collins^lD   C,  la.),  37  Am.  B.   R    329,    109   Fed.    113.    Thus,    she   may 

B    R   692   235  Fed   937.  prove  a  claim  against  her  -husband  s  estate 

47  In  re  O'Callaghan  (Ref.,  Mass.),  30  for  services  rendered  in  his  saloon.  In  re 
Am   B   R   97  Domenig    (D.   0.,,  Pa.),   11   Am.   B.   R.   552, 

48  Kobuscii  V  Hand  (C.  C.  A.,  8th  Cir.),  128  Fed.  146.  Or  for  money  loaned.  James 
19  Am  B  R  379,  156  Fed.  660:  Bank  of  v.  Gray  (C.  C.  A.,  1st  Cir.),  12  Am.  B.  R. 
Wfl-imp'v  Gold  (N.  Y.  Sup.  Ct.).  26  Am.  573,  13L  Fed.  401.  See  also  Clarke  v. 
Tt  T?  722  146  Aim.  Div.  296,  130  N.  Y.  Rogers  (C.  C.  A.,  1st  Cir.),  26  Am.  B.  R. 
Supp'  943:  In  re  Lyon   (C.  C.  A.,  2d  Cir.),  413,  418,  188  Fed.  518. 

10  Am.  B.  R.  25,  121  Fed.  723. 
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honest  or  dishonest  character  of  a  debt  is  not  to  be  determined  by  the  existence 
of  a  relationship  between  the  parties.^^ 

(3)  Claims  by  coepoeations,  stockholdees  oe  bondholdees. — -If  a 
firm  having  a  corporation  as  a  partner  de  facto  is  adjudicated  a  bank^ 
rupt,  the  corporation  as  a  general  creditor  may  not  prove  a  claim  against 
the  estate  for  money  advanced  and  goods  sold  to  the  firm,  upon  the  ground 
that  the  partnership  agreement  was  ultra,  vires.^^  The  fact  that  the  stock- 
holders of  two  corporations  are  identical  will  not  prevent  one  corporation 
from  proving  a  claim  against  the  other.  ^^  The  bondholders  of  a  bankrupt  cor- 
poration whose  bonds  are  secured  by  trust  mortgage  on  all  the  property  of  the 
corporation,  are  creditors  of  the  bankrupt  notwithstanding  the  rights  of  the 
tmist  mortgagee  under  the  mortgage.^* 

(4)  Proof  by  agent,  attorney  oe  proxy. —  The  method  of  proof  where 
the  claim  is  made  by  agent,  attorney,  or  proxy,  is  indicated  above.  ^®     The 


55.  Relationship  of  creditor. — ^Baumhaiier 
V.  Austin  (C.  C'  A.,  5th  Cir.),  26  Am. 
B.  R.  385,  186  Fed.  260,  revg.  24  Ain.,  B.  R. 
750,  179  Fed.  966;  Ohio  Bank  v.  Mack  (C.  0. 
A.,  6th  dr.),  20' Am.  B.  E..  40,  163  Fed.  155, 
89  C.  C.  A.  605,,  24  L.  B.  A.  (N.  S.)  184,  in 
which  the  court  said:  "The  fact  that  the 
bankrupt  is  closely  related-  to  a  creditor  is 
a  circumstance  which  justifies  a  more  rigid 
scrutiny  than  would  be  the  case  if  no  such 
relation  existed.  Nevertheless  the  honest  or 
dishonest  character  of  a  debt  is  not  to  'be 
determined  by  any  mere  question  of  rela- 
tionship; Matter  of  Brewster  (Ref.,  N.  Y.), 
7  Am.  B.  R.  486;  In  re  Wooten  (D.  C, 
N".  C),  9  Am.  B.  R.  247,  118  Fed.  670. 

56.  Wallerstein  v.  Ervin  (C.  C.  A.,  3d 
Cir.),  7  Am.  B.  R.  256,  112  Fed.  124,  .affg, 
In  re  Ervin,  6  Am.  B.  R.  356,  109  Fed. 
135. 

57.  Stockholders  of  two^  corporations 
Identical. — '  In  the  case  of  In~  re  Watertown 
Paper  Co.  (C.  C.  A^,  2d  Cir.),  22  Am.  B.  R. 
190,  169  Fed.  252,  the  court  said:  "The 
case  thus  presented  is  one  in  which  the 
stockholders  of  two  Corporations  are  largely ' 
the  same,  in  Which  both  corporations  have 
been  under  the  same  management  and  in 
which  their  affairs  have  for  years  been  in- 
volved and  intermingled;  and  the  legal 
question  is  whether  these  lelationsi  prevent 
the  one  corporation  from  enforcing  against 
the  bankrupt  estate  of  the  other  a  claim 
which  in  case  the  latter  corporation  had 
remained  solvent  would  have  been  both 
valid  and  enforceable.  It  must  be  clearly 
borne  in  mind  that  this  is  not  a  case  in 
which  a  creditor  is  suing  a  corporation 
upon  the  ground  that  it  has  so  held  itself 
out  witli  another  corporation  as,  upon 
principles  of  estoppel,  to  render  it  respon- 
sible for  the  particular  debt  of  the  latter. 
It  is  an  elementary  and  fundamiental  prin- 
ciple- of  corporation  law,  that  a  corporation 
is  an  entity,  separate  and  distinct  from  its 
stockholders  and  from  other  corporations 
with  which  it  may  be  connected.  The  fact 
that  the  stockholders  of  two  separate  char- 


tered corporations  are  identical,  that  one 
owns  shares  in  another  and  that  they  have 
mutual  dealings,  will  not,  as  a  general  rule 
merge  them  into  one  corporation,  or  prevent 
the  enforcement  against  the  insolvent  estate 
of  one  of  an  otherwise  valid  claim-  of  the 
other." 

58.  United    States    Trust    Co.    v.    Gordon 
(C.  C.  A.,  6th  Cir.),  33  Am.  B.  R.  300,  216 

Fed- 929;  Mackay  v.  Randolph  Macon  Coal  Co. 
(C.  O.  A.,  8th  Cir.),  24  Aim.  B.  R.  719,  178 
Fed.  881. 

Bondholders  of  an  insolvent  corporation 
deposited  their  bonds  with  a .  bondholders' 
committee  pursuant  to  a  plan  of  reorganiza- 
tion and  vested  in  such  committee  the  legal 
title  to  the  bonds,  with  .authority  to  do 
with  them  as  they  .saw  fit  toward  con- 
serving the  property  of  the  insolvent  com- 
pany and  providing  fneans  for  the  protec- 
tion of  the  bondholders,  who  subsequently 
accepted  bonds,  and  stock  of  the  new  corpora- 
tion which  purchased  the  assets  of  the  bank- 
rupt corporation,  using  the  bonds  in  part 
payment  therefor,  namely,  to  the  extent  to 
which  said  bonds  were  entitled  to  share  in 
the  distribution  of  the  amount  realized  on 
the  sale.  Eeld,  that  the  acceptance  of  these 
bonds  and  stock  of  the  new  company  by 
the  bondholders  did-  not  constitute  a  nova- 
tion, and  did  not  preclude  the  bondholders' 
committee  from  making  a  claim  against  the 
bankrupt  estate  as  an  unsecured  creditor 
for  the  difference  between  the  amount  allowed 
as  dividends  and  the  par  value  of  the  bonds. 
In  re  Medina  Quary- Co.  (D.  C,  N.  Y.), 
24   Am.   B.   R.    769,   179   Fed.   929. 

59.  See  Am.  B.  R.  Dig.  §  730.  For  illustra- 
tive oases  under  the  former  law,  see  In  re 
Barnes,  Fed.  Cas.  1,012;  Ex  parte  Norwood, 
Fed.  Cas.  10,364;  In  re  Whyte,  Fed  Cas. 
17,606;  In  re  Watrous,  Fed.  Cas.  17,270; 
In  re  Ford,  Fed  Cas,  4,932;  In  re  South 
Boston  Iron  Co.,  Fed.  Cas.  13,183.  But, the 
former  law  differs  materially  from  the 
present  as  to  when  proof  could  be  made  by 
an  agent. 
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term  "  creditor "  includes  a  duly  authorized  agent,  attorney  or  proxy.**  In 
view  of  the  provisions  of  General  Order  IV  to  the  effect  that  a  creditor  "  vs^ill 
only  be  allovyed  to  manage  before  the  court  his  individual  business,"  and  the 
further  provision  authorizing  a  party  to  appear  by  attorney  authorized  to 
practice  in  a  bankruptcy  court,  it  has  been  held  that  a  person  who  is  not  an 
attorney  of  the  court  may  not  represent  a  creditor  other  than  himself  and 
present  his  claim.®^  If  proof  is  made  by  an  agent  or  attorney  -in  behalf  of  a 
creditor  it  must  appear  why  it  was  not  made  by  the  creditor.®^  Claims 
should  not  be  proved  by  an  agent  when  the  principal  is  present  and  able  to 
file  his  own  proof.^ 

i.  Against  whom  made. —  This  question  becomes  sometimes  important  when 
a  copartnership  is  bankrupt  and  the  creditor  holds  obligations  against  it 
and  its  members.^ 

j.  Proof  of  assigned  claims^*^ — (1)  In  general. — ;  Assigned  claims  may  be 
proven  in  the  same  manner,  within  the  same  time  and  under  the  same  condi- 
tions as  other  claims.**  If  the  claim  was  assigned  after  bankruptcy  General 
Order  XXI  (3)  controls.  The  requirement  that  the  referee  give  immediate 
notice  to  the'original  creditor,  and  the  ten-day  limit  on  the  filing  of  objections 
by  such  creditor,  should  be  iioted. 

(2)  Rights  of  claimants  of  assigned  claims. —  Claims  assigned  before 
the  commencement  of  l>ankruptcy  proceedings  may  be  proved  by  the  assignee 
upon  a  proper  showing  that  he  is  the  owner  of  the  claim.*''  An  assigned 
claim  may  be  proved  although  assigned,  as  collateral  security  for  a  loan.*^ 
Claims  which  have  been  assigned  before  proof  or  after  adjudication  must 
be  supported  by  a  deposition  of  the  owner  at  the  time  of  the  commencement 
of  proceedings  setting  forth  the  true  consideration  of  the  debt  and^  that 
it  is  entirely  unsecured  or,  if  secured,  it  must  state  the  security,  as  is  required 
in  proving  secured  claims.*^  The  assignee  caniidt  prove  his  claim  unless  it 
appears  that  the  assignor  could  have  done  so  if  there  had  been  no  assign- 
ment.™    If  the  assignee  is  also  the  claimant,  the  ordinary  proof  of  debt 

60    Bankr.  Act.   §   1    (J9).  66.  Matter  of  Breakwater  Co.  (D.  C,  Pa.), 

61.  Mater  of  Ploof  Mfg.  Co.  (D.  C,  'Fla.),      36  Am.  B.  E.  752. 

38  Am.  B.-R.  795.  67.  In  re  MiMr    (D.   C.  Ore.),  8  Am.-B. 

62.  Matter  of  Reboulin  Fils  &  Co.  (Eef.,  K.  248,  117  Fed.  954,  holding  that  in  such 
N.  J.),  19  Am.  B.  K.  215;  In  re  Medina  a  case  the  form,  of  the  assignment  of.  a 
Quarry'  Co.  (D.  C,  N.  Y.),  24  Am  B.  E.  claim  is  immaterial,  and  the  proof  of  the 
769  1Y9  Fed.  929 ;  In  re  McCarthy  Portable  claim  need  only  be  such  as  will  estop  the 
Elevator  Co.  (D.  C,  N.  J.),  30',  Am-  B.  E.  assignor  from  making  the  same  claim. 
247,  'ZOS  Fed.  986.  Cla,ims    assigned    before    bankruptcy    are 

Claim,  by  attorney. — A  claim  should  not  proved   by   the    assignee.    The  original   as- 

be  presented  by  the  .attorney  for,  the  bank-  sig^or  is  not  entitled  ,to  be  recognized.      In 

rupt  where  it  is  contested.     In  re  Wooten  re  iWorcester  County    (0.   C.   A.,   1st  Cir.), 

(D.  C,  N.  Car.),  9  Am,  B.  E..  247,  118  Fed.  4  Ani.  B.  R.  ,496,  504,  102^  Fed.  80S;   In  re 

670     But  -it  seems  that  the   referee  is  not  Fortune,   Fed.    Cas,    3,586. 

bojind  to  reject  a  claim  merely  because  it  is  68.   In  re  American   Specialty  Co.    (C.   C. 

filed  by  .a  bankrupt's  attorney.     In  re  Kim-  A.,  .2d  Cir.),  27   Am.  B.   E.  463,    191,  Fed. 

ball    (D.  C,  Mass.),  4  Am.  B.  E.   144,   100  807. 

Fed.  777.  ^^-    General   Order   XXI    (3).     See   in   re 

63    Matter  of  Collins  (D.  C.,  la.),  37  Am.  McCarthy  Portable  Ele\!ator  Co.    (D.  C,  N. 

B.   E.   692, -235   Fed.   937.  J.),   30  Am.   B.   E.   247,  205   Fed.   986. 

64.  See  discussion  under  Section  Sixty-  70.  In  re- Goodman' Shoe  Co.  (D.  C,  Pa.), 
three,  post.  Compare  subtitle  "  Subrogation  3  Am.  B.  R.  .200,  96  Fed.  949,  holding  that 
Claims "  in  this  section.  Consult  also  a  person  to  whom  a  non-negotiable  note 
Wallerstein  v.  Ervin  (C.  C.  A.,  3d  Cir.),  has  been  assigned; . and  who,  under  the  law 
7   Am.  B.  E.   256,   112  Fed.   124.  of   the    State,    take^    it   subject   to    all    de- 

65.  See  Am.    Bankr.   Dig.    §    737.  fenses    and   equites   which   could  have   been 
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would  seem  enough.''-^  It  has  been,  keld  that  the  assignee  of  a  chose  in 
action  must  state  the  consideration  which  passes  between  the  original  parties 
unless  the  instrument  be  negotiable. ^^  The  proof  of  a  claim  which  has  been 
assigned  should  set  forth  the  date  and  facts  of  transfer  and  the  name  of  the 
original  creditor.''^  ,  The  failure  of  a  wife  to  register  an  assignment  to  her  of 
a  claim  against  her  husband,  as  her  separate  property,  under  a  State  statute, 
does  not  preclude  her  from  proving  the  claim  against  his  estate.'*  If  the 
assignor  was  entitled  to  priority  in  payment  based  upon  the  character  qf  the 
claim  the  a,ssignee  is  entitled  to  the  same  priority.'^'  If  the  right  to  priority 
attaches  to  the  claim  rather  than  to  the  claimant  there  can  be  no  question 
as  to  the  priority  right  of  the  assignee.'^*  The  priorities  here  referred  to  are 
those  prescribed'  under  section  64-b  of  the  act  and  will  be  further  discussed 
under  that  section. 

k.  How  proven,  if  evidenced  by  a  written  instrument. —  This  is  regulated 
by  subsection  b.  If  founded  on  a ,  note  or  bond,  or  written  contract,  the 
original  instrument  must  be  attached  to  the  proof  of  debt;  otherwise,  it  will 
not  be  allowed.'^  But  the  failure  to  file  a  written  instrument  with  the 
proof  of  claim  thereof  raises  no  presumption  against  the  existence  of  such 
instrument.''^  The  attaching  of  the  note  does  not  relieve  the  creditor  of 
stating  the  consideration  in  his  proof  of  debt.''*  When  the  claim  is  allowed, 
the  written  evidence  may  be  withdrawn,  upon  leaving  a  copy  in  its  place. 


raised  against  it  in  the  hands  of  the  as- 
signor of  the  note,  oannot  prove  the  same 
in  bankruptcy  unless  the  assignor  could 
have  done  so. 

71.  Ex  parte  Davenport,  Fed.  Cas.  3,586. 
See  also  In  re  Mills,  Fed.  Cas.  9,612;  In  re 
Pease,  Fed.  Cas.  10,880.  Where  a  claim  has 
been  proven  and  allowed,  and  upon  which 
dividends'  have  been  paid,  an  assignee  need 
not  and  ought  not  make  proof  of  the  same 
claim  in  his  own  name  as  the  then  owner 
and  assignee  thereof.  Matter  of  Bergdall 
Motor  Co.  (D.  C,  Pa.),  36  Am.  B.  R.  265, 
230    Fed.   '248;    Matter   of    Breakwater   Co. 

(D.  C,  Pa.),  36  Am.  B.  E.  752. 

72.  In  re  Lake  Superior  Ship  Canal,  etc. 
Co.,  Fed  Cas.  7,999,  10  N".  B.  R.  76. 

73.  In  re  Fortune,  Fed.  Cas.  3,586,  1  Low: 
384. 

74.  In  re  Miner  (D.  C,  Oreg.),  9  Am.  B. 
R.   1,00,   117  Fed.  953. 

75.  Shropshire,  Woodliff  &  Co.  v.  Bush, 
204  U.  .S.  186,  17  Am.  B.  R.  77,  in  which 
case  it  was  held  that  an  assignee  of  a  claim 
for  wages  earned  within  three  months  be- 
fore the  commencement  of  proceedings  in 
bankruptcy  against  the  debtor  is  entitled 
to  priority  of  payment  under  clause  4  of 
§  64-b,  when  the  assignment  occurred  prior 
to  the  commencement  of  such  bankruptcy 
proceedings. 

76.  In  re  Bennet  (C.  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  320,  153  Fed.  673,  82  C.  \).  A. 
531. 

77.  Compare  In  re  McCauley,  2  N.  B.  N. 
Rep.  1085.     See  also  Am.  Bankr.  Dig.  §  735. 


78.  in  re  Dresser  (C.  C.  A.,  2d  Cir.),  13 
Am.  B.  R.  747,  135  Fed.  •  495 ;  Kelsey  v. 
Munson  (C.  C,  A.,  8th  Cir.),  28  Am.  B.  R. 
520,  198  Fed.  841. 

79.  In  re  Coventry-Evans  Furniture  Co. 
(D.  C,  N".  Y.),  22  Am'.  B,  R.  272,  166  Fed. 
516;  In  re  Castle  Braid  Co.  (D.  C,  N.  Y.), 
17  Am.  B.  R.  143,  145  Fed.  224. 

Statement  of  consideration  and  payments. 
In  the  case  of  In  re  Stevens  (D.  C,  Vt.), 
5  Am.  B.  E.  806,  107  Fed.  243,  the  court 
said:  "The  claim  is  founded  upon  notes, 
endorsements  and  waivers  of  protest  and 
notes  in  writing  all  of  which  appear  to  be 
filed  except  one  such  waiver  stated  to  be 
lost,  with  the  circumstances  apparently 
sufficient  to  admit,  on  trial  of  the  facts,  of 
proof  of  the  loss  land  the  contents.  And 
the  consideration  so  far  as  it  moved  from 
the  securities  held  by  the  claimant  and  pay- 
ments so  far  as  received  by  him  are  set 
forth.  The  requirement  by  §  57-a  of  a  state- 
ment of  the  consid'eration  and  payments  is 
of  more  than  general  allegations  in  these 
respects  whick  might  be  sufficient  in  a  decla- 
ration against  the  bankrupt  upon  those  causes 
of  action  tind  extends  to  the  particulars  of 
each  for  the  information  of  the  trustee  and 
those  interested  in  the  estate,  but  not  beyond 
what  relatesi  to  the  claim  asi  it  accrued  to  the 
claimant.  Other  sources  of  information  are 
as  well  open  to  them  as  to  him.  This  re- 
quirement seems  now  to  be  sufficiently  com- 
plied with  by  this  claimant."  See  also  Baum- 
h..uer  V.  Austin  (C.  C.  A.,  5th  Cir.),  26  Am. 
B.  R.  385,  186  Fed.  "560,  revg.  24  Am.  B.  R. 
750,    179    Fed.   966. 
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Where  it  is  lost  or  destroyed,  it  may  still  be  proven  by  a  proper  affidavit.^" 
The  practice  of  attaching  both  original  note  and  copy  to  the  proof  of  debt, 
and  requesting  the  referee  to  return  the  former,  is  usual.  Where  the  absence 
of  the  original  notes  upon  which  the  claim  is  based  is  not  objected  to,  the 
court  may  treat  their  presence  as  waiyed.*^  Where  a  creditor  holds  several 
notes  against  a  bankrupt  the  better  practice  is  to  prove  all  of  them  as  one 
claim.^^  Where  a  note  contains  a  stipulation  as  to  payment  of  costs  in  case 
of  suit,  such  stipulated  fee  will  not  be  considered  in, determining  the,  amount 
of  the  claim.**  If  the  consideration  of :  the  note  and  the  allegations  of.  the 
proof  of  claim  are  clearly  self -contradictory  there  should  be  an  investigation 
as  to  the  fairness  and  legality  of  the  claim  before  allowance.** 

1.  Debts  created  by  fraud. —  The, referee  has  no  jurisdiction  to  decide  that 
a  cla,im  was  created  by  the  fraud  of  the  bankrupt.  He  may  only  allow  such 
claim.*^  Where  a  personal  judgment  has  been  procured  in  a  State  court 
creditors  who  were,  not  parties  to  the  proceeding  in  the  State,  court  may 
show  that  such  judgment  tvas  procured  by  fraud  or  collusion.*®  Creditors 
whose  judgments  have  been  annulled  as  fraudulent  under  the  bankruptcy  act 
are  still  entitled  to  prove  their  claims.  The  proof  of  fraud  on  the  part  of 
the  creditor  must  be  clear  and  convincing;  the  presumption  is  that  the  claim 
is  an  honest  one.*' 

m.  Claims  by  one  bankruptcy  estate  against  another. —  Here  subdivision  m 
regulates.  Without  it,  the  trustee  of  the  creditor  estate  would  have  power, 
to  prove.  The  court  could  compel  him  to  file  the  additional  deposition  if 
necessary.** 

n.  Statements,  transcripts  of  judgments,  etc.,  attached. —  The  practice  of 
attaching  statements  of  accounts  to  claims  is  general  and  should  be  followed. 
Likewise,  a  transcript  of  judgment  should  be  annexed  as  an  exhibit  when 
the  claim  rests  on  a  judgment;  the  proof,  itself,  should,  however,  show  the 
consideration  of  the  debt  so  in  judgment.*'     In  the  case  of  transactions  with 

80.  In  re  Loden  (D.  C,  6a.),  25  Am.,  B.  E.  warrant  if  not  to  require  an  investigation 
917,  184  Fed.  965,  holding  that  after  a  claim       of  its  fairness  and  legality. 

on  a  note  has  been  proved  and  allowed,  the  85.  In  re  Lazarovie    (Efef.,  Kan.),   1  Am. 

claimant  may  be  permitted  by   the  referee  B.  E.  476. 

to  withdraw  his   original  note  upon   filing  Fraud  of  creditor  In  prior  composition. — 

a  copy  thereof.     Borm  No.  37.     See  also  In  Where  prior  to  bankruptcy  bankrupt  entered 

re  Emison,  Fed.  Oas.  4,459.                                "  into  a  composition  agreement  with  his  cred- 

81.  In  re.  Carter  (D.  C,  Ark.),  15  Am.  B.  itors  to  pay  40  per  cent,  oif  their  claims  and 
E.  126,  138  Fed.  846.  then  agreed  with  claimant  which  did  not  sign 

82.  Frederick  v.  Citizens  National  Bank  ( C.  the  composition  agreement  until  all  the  other 
C.  A.,  3d  Cir. ),  37  Am.  B.  E.  22,  231  Fed.  creditors  had  rigned  it,  that  if  it  advanced 
667.  the  moneynecegsary  to  pay  the  composition, 

83.  In  re  Hersey  (D.  C.  la.),  22  Am.  B.  E.  he  would  pay  its  debts  in  full,  such  agreement 
863,  171  Fed.  1004.  See  Mechanics-American  was  not  a  fraud'  on  other  creditors  so  as  to 
National  Bank  v.  Coleman  (C.  C.  A.,  8th  bar  claimant  from  proving  the  full  amount 
Cir.),  29   Am.   B.   E.   396,  204   Fed..  24.  of   its   debt   in   subsequent   bankruptcy   pro- 

84' Or  v.  Parke    (C.  0.  A.,  5th  CSr.),  25  ceedings.     In  re  Hawks    (D.   C,  Kan.),  30 

Am.  B.  B-  544,   183   Fed.  683,  holding  that  Am.   B.  H.   365,  204  Fed.   309. 

where   a  proof   of   claim   in   the  form   of  a  86.  In  re  Phelps   (Eef.,  N.  Y.),  3  Am.  B. 

petition  of  intervention  was  filed  against  the  E.  434. 

•bankrupt's  estate  setting  up  the  giving  of  a  87.  In  re  Hawks  (D.  C,  Kan.),  30  Am. 
note  and  chattel  mortgage  as  security  for  B.  E.  365,  204  Fed.  309. 
money  loaned,  but  the  mortgage  attached  to  88.  In  re  Eichard'  (D.  C,  N.  Oar.),  2 
the  proof  recited  that  the  consideration  of  Am.  B.  E.  506,  94  Fed.  633.  Compare  In  re 
the  note  was  for  the  purchase  from  claimant  Smith  (Eef.,  N.  Y.),  1  Am.  B.  E.  37. 
of  the  goods  described:  the  title  to  which  was  89.  In  re  Elder,  Fed.  Cas.  4,326.  For  the 
to  remain  in  him  until  the  note  was  fully  impeachment  of  judgments  proven  m  bank- 
paid,  the  allegations  of  the  proof  of  claim  ruptcy.  See  under  Section  Sixty-three  of 
were'  self-contradictory  and  were  such  as  to  this  work. 


792 


Proof  and  Allowance  of  Claims. 


[§  57. 


a  broker  who  maintains  a  bucket  sHop,  a  deposit  made  with  knowledge  that 
actual  stock  was  not  to  be  sold  or  purchased,  does  not  entitle  the  depositor  to 
prove  a  claim  based  upon. alleged  profits,  but  he  must  confine  his  proof  to  the 
amount  which  he  actually  deposited  with  the  bankrupt'  broker."* 

0.  Amendment  of  proof  of  claims.^^ — (1)  In  geneeaL;— The  practice  in 
respect  to  proofs  of  claims  has  always  been  liberal  and  free  from  technicalities.®^ 
The  general  rule  is  that  if  the  defect  in  the  proof  is  merely  formal  it  may 
be  either .  disregarded  or  an  amendment  may  be  permitted  to  remedy  the 
defect.®^  The  referee  will  usually  allow  such  amendments  to  proofs  of  debt 
as  justice  requires,  and  claims  objected  to  are  often  expunged  or  allowed  to 
be  withdrawn,  with  leave  to  amend  and  refile. 

(2)  Cases  where  amendment  will  be  allowed.-^A  claim  filed  within 
the  required  time  may  be  amended,  for  the  purpose  of  supplying  the  oath 
of  the  creditor  and  a  statement  that  no  payments  have  been  made  upon  the 
amount  claimed,  in  conformity  with  the  law,®*  or  for  the  purpose  of  itemizing 
the  proofs  where  a  gross  charge  has  been  made,®'  or  in  the  case  of  a  claim  upon 
certain  notes  to  show  the  balance  due,®®  or  where  composition  was  offered 
but  not  finally  accepted. ®''  Where  a  claim:  was  presented  on  the  wrong  theory, 
as,  for  instance,  for  a  secured  debt  and  it  appeared  that  it  was  unsecured,®*  the 
creditor  should  have  an  opportunity  to  amend  so  as  to  prove  the  correct  amount 
of  his  unsecured  claim.®®  The  informal  presentation  of  a  claim,  not  sufficient 
to  constitute  a  valid  "proof  of  claim"  may  be  amended  so  as  to  conform  to 
the  requirements,  where  the  Record  contains  all  the  facts  necessary:  to  establish 
a  bona  fide  indebtedness  and  the  circumstances  under  which  it  was  incurred.-''* 


90.  Streeter  v.  Lowe  (C.  C.  A.,  1st  Cir.),. 
25  Am.  B.  R  774, ,  183  Fed.  263,  in  which 
case  it  was  held  that  a  creditor  making 
such  deposit  was  not  entitled  to  prove  a 
claim  for  the  entire  balance  alleged  to  be 
due  on  account  of  purchases  and  sales,  but 
that  under  the  Massachusetts  statute  .  (Re- 
vised Laws  of  Massachusetts,  Chap  99,,  §  4); 
providing  for  the  recovery  of  payments  made 
on  margins,  the  creditor  was  entitled,  to  have 
his  claim  allowed  to  the  extent  of  -the  cash 
payments  actually  made,  his  margjijs  and 
interest  thereon. 

91.  See  Am.  Bankr.   Dig.   §§   740-742. 

92.  Lowell  on  Bankruptcy,  §  221.   , 

93.  Streeter  v.  Lowe  (C.  C.  A.,  1st  Cir.), 
25  Am.  B.  E.  774,,  183   Fed.  263. 

94.  In  re  Eioeber  (C.  C.  A.,  2d. Cir.),  11 
Am'.  B.  R.  464,  127  Fed.  122;  Buckingham 
v.  Estes  (C.  C.  A.,  6th  Cir.)-,  12  Am.  B.  R. 
182,   128   Fed.   584. 

95.  Matter  of  Creasinger  (Ref.,  Col.),  17 
Am.  B.  R.  538,  145  Fed.  224. 

96.  In  i-e  Faulkner  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  542,  161  Fed.  900,  holding 
that  where  a  paper  is  signed  and  sworn  to 
by  a  creditor,  by  which  it  appears  that  he 
is  a  holder  of  overdue  and  unpaid  notes  of 
the  bankrupt,  and  an  order  for  the  sale  of 
collateral  securities  described  therein  is 
granted  and  the  sale  confirmed,  an  amend- 
ment will  be  permitted  after  the  expiration 
of  a  year  after,  adjudication.  When  the 
amount  due  upon  the  notes  is  ascertained 
after   applying  the   proceeds   of  the   sale  of 


the  collateral,  is  properly  granted  and  the 
creditor  is  pntitled  to  prove  for  the  balance 
due. 

97.  In  re  Home  &  Co.  ( Ref .,  Miss. ) ,  23  Am. 
B.   R;   590. 

98.  Seligman  v.  Gray  (C.  C.  A.,  1st  Cir.), 
35  Am.  B.  R.  516,  227  Fed.  417. 

99.  Matter    of    Soltman    (D.    C,    N.    Y.), 
38.  Am.    B.   R.    270,   238    Fed.   241. 

100.  In  re  Standard  Telephone  &  Electric 
Co.,  (P.  C.,  Wis.), '26  Am.  B.  R.  601,  186  Fed. 
586;   In  re  McCarthy  Portable  Elevator  Co. 
(D.  C,  K  J.),  30  Am'.  B.  E.  247,  205  Fed." 
986.      . 

Amendment  of  informal  proof  of  claim. — 
In  the  case  of  Matter  of  Salvator  Brewing 
Co.  (D.  C,  n:  y.),  26  Am.  B.  R.  21,  188 
Fed.  '522  (affd..  28  Aim^  B.  R.  96  193  Fed. 
989),  it,  appeared  that  the  directors  of  a 
corporation  indorsed  notes  of  the  company 
which  were  discoimted  at  a  bank;  certain 
securities  were  assigned  to  one  of  the  direct- 
ors to  be  held  by  him  in  trust  as  security 
for  the  indorsement;  the  company  became 
bankrupt  and  the  notes  were  paid  by  the 
directors ;  in  a  proceeding  by  the  trustee  the 
assignment  of  the  securities  was  declared  in- 
valid, but  evidence  was  given  proving  the 
indorsement  by  the  directors  and.  payment 
of  the  notes;  no  formal  proof  of  claim  was 
filed;  subsequently  upon  the  termination  of 
such  proceedings,  the .  directors  filed  formal 
proof,  of  claim'  for  the  amount  paid  on  their 
indorsement ;  objeetion  was  made  on  the . 
ground  that  a  proof  of  claim  had  not  been 
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As, for  instance  where  after  adjudication  the  bankrupt's  creditors  enter  into 
an  agreement  for  a  settlement,  which  was  signed  by  the  creditors  and  Qon- 
tained  a  statement  of  the  amounts  of  thejir  several  claims,  it  was  held  sufficient 
in  substance  to  constitute  an  amendable  claim  so  as  to  permit  the  filing  of 
formal  proof  of  claims.^"^  To  permit  an  amendment  there  must  be  in  the 
record  the. substance  of  what  is  required  to  make  a  valid  proof  of  the  claim. ^"^ 
If  a  claim  has  been  recognized  by  the  court  in  proceedings  for  the  settlement  of 
claims  against  a  bankrupt  as  a  condition  of  the  sale  of  the  assets  of  the  bank- 
rupt, formal  presentation  of  such  claim  may  be  excused,  and  the  creditor 
should  be  permitted  to  file  an  amended  proof.  ^''^  Illustrative  cases  under  the 
present  and  former  law  will  be  found  in  the  foot-note.'"* 

( 3  )'■  Amendment  after  the  expiration  of  tear.^''^ — It  is  apparent  from 
the  cases  already  cited  that  a  claim  which  is  filed  within  the  required  time  may 
be  amended  even  after  the  expiration  of  a  year.'**     An  amendment  may  be 


filed  within  a  year;  it  was  held  that  the 
claim  had  heen  proved  hy  the  evidence  given 
in  a  former  proceeding  and  that  such  proof 
might' be  amended  hy  adding  the  former 
proofs  of  claim.  The  court  said :  "It  is  also 
claimed  in  this  case  that  the  evidence  given 
on  the  hearing  in  relation  to  the  valfdity  of 
the  aissigmnent  of  the  securities,  amounted 
substantially  to  a  proof  of  the  claim. 
Such  evidence,  of  course,  is  not  wh&t 
is  eommionly  known  as  a  formal  proof  of 
claim,  but  it  did  prove  facts  which  were 
essential  to  establish  the  claim,  and  indeed 
it  was  necessary,  as  a  part  of  the  claimant's 
proof  in  that  proceedingi  to  establish  that 
the  notes  had  been  paid  by  the  endorsers, 
in  order  to  show  any  ground  for  claiming 
to  enforce  the  securities.  I  think  under  tlie 
authorities,  that  the' claim  was  proved  in 
that  proceeding,  and  that  the  motion  made 
to  amend  the  proof  by  adding  the  formal 
proofs  of  claim  should  be  allowed."  Citing 
Buckingham-  v.  Estes  (C.  C.  A.,  6th  Cir.), 
12  Am.  B.  R.  182,  128  Fed.  584;  Matter  of 
Roeber  (C.  C.  A.,  2d  Cir.),  11  Am.  B.  R. 
464,   127   Fed.   122. 

101.  In  re  Fairlamb  Co.  (D.  C,  Pa.),  2S 
Am.  B.  R.  515,  199  Fed.  278. 

Claim  for  money  loaned. — A  claim  for 
moneys  loaned  to  the  bankrupt,  which  does 
not  state  that  payments  set  forth  were  made 
or  received  on  the  claim  mentioned,  and 
which  appears  on  its  face  to  be  barred  by  the 
statute  of  limitations,  should  be  disallowed 
with  leave  to  amend.  Matter  of  Ballentine 
(D.  C,  N.  Y.),  37  Am.  B.  R.  Ill,  232  Fed.  271 

102.  A  creditor  which  has  not  filed  or  at- 
tempted to  file  a  claim  within  a  year,  will  not 
be  permitted;  to  amend  an  alleged  proof  of 
claim,  consisting  of  a  letter  stati.ig  the  status 
of  the  bankrupt's  account.  The  general  right 
to  amend,  regardless  of  the  time  which  has 
elapsed,  is  abundantly  sustained  by  the 
authorities.  But  to  do.  so,  it  is  plain,  there 
must  be  in  the  record,  as  it  stands,  the  sub- 
stance of  that  which' is  asked  for.  The  right 
to  amend  can  go"  no  further  than  to  bring 
forward   and   make   effective   that  which  in 


some  shape  is  already  there.  Matter  of 
Thompson  (D.  C,  N.  J.j,  34  Am.  B.  R.  242, 
222  Fed.  169  (citing  In  re  McCallum  &  Mc- 
Callum  (D.  C,  Pa.),  11  Am.  B.  R.  447,  127 
Fed.  768),  affd.  36  Am'.  B.-  R.  190,  227  Fed. 
981. 

'  lOS:  In  re  Basha  &  Son  (C.  C.  A.,  2d  Cir.), 
29  Am.  B.  R.  225,  200  Fed.  951,  revg.  27 
Am.  B.  R.  435,  193  Fed.  151. 

Amendment  to  include  secured  claims.^— 
To  authorize  the  amendment  of  a  proof  of 
claim  after  the  expiration  of  the  year  limited, 
there  must  be  in  the  record  the  substance  of 
that  which  is  asked  for.  Hence,  where  at 
the  time  bankruptcy  intervened  bankrupt  was 
indebted  to  claimant  bank  in  a  certain  sum 
■which  was  unsecured  and  in  a  further  sum 
which  then  appeared  to  be  amply  secured,  a,hd 
the  bank  filed  proof  of  its  unsecui-ed  indebted- 
ness only  but  filed  nothing  with  reference  to 
the  secured  claim,  the  bank  cannot,  after  the 
expiration  of  the  one  year  period  when  its 
security  had  failed,  file  an  "  amended  or 
substituted"  proof  of  claim,  so  as  to  include 
the  balance  due  on  i'tg  secured  indebtedness 
after  applying  the  proceeds  of  its  security.. 
In  re  Daniel  (Ref.,  Tex:),  29  Am.  B,.  R.  284. 

104.  In  re  Friedman  (Ref.,  N.  Y.),  1  Am. 
B.  R.  510;  In  re  Smith  (Ref.,  N.  Y.),  2  Am. 
B.  R.  648';  In  re  Myers  (D.  C,  Ind.),  3  Am. 
B.  R.  760,  99  Fed.  601;  In  re  Wilder  (D.  C, 
N.  Y.),  3  Am.  B.  R.  761,  101  Fed.  104;  In 
re  Stevens  (D.  C.,.  Vt.),  5  Am.  B.  R.  806, 
107  Fed.  243;  In  re  Montgomery,  Fed.  Cas. 
9,729;  In  re  McConnell,  Fed.  Cas.  8,712;  In 
re  Myrick,  Fed.  Cas.  10,000;  In  re  Parkes, 
Fed.  Cas.  10,754;  In  re  Jayoox,  Fed.  Cas. 
7,242;  In  re  New  Brunswick  'Carpet  Co., 
4  Fed.  514. 

105.  See  Am.  Bankr.  Dig.   §  742. 

106.  Hutchinson  v.  Otis,  190  U.  S.  552,  10 
Am.  B.  R.  135;  B'uckingham  v.  Estes  (C.  C. 
A.,  6th  Cir.),  12  Am'.  B.  R.  182,  128  Fed. 
584;  In  re  Schiebler  (D.  C,  N.  Y.),  21  Am. 
B.  R.  309,  165  Fed.  363;  In  re  Standard  Tele- 
phone &  Electric  Co.  (D.  C,  Wis.),  26  Am. 
B.  R.  601,  186  Fed.  586.  Where  one  wishes 
to  amend  a  claim  after  the  expiration  of  the 
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allowed  even  after  the  expiration  of  a  year  to  permit  the  creditor  to  substitute 
for  a  claim  based  on  an  open  account,  a  claim  based  on  promissory  notes  given 
in  consideration  of  the  items  of  Such,  account.^'"  Where  the  assignment  of  a 
claim  not  filed  within  a  year  of  the  adjudication  is  filed' in  due  time  the  claim 
may  be  amended  after  the  year.^"*  But  an  amendment  amounting  to  the 
presentment  of  a  new  claim  will  not  be  allowed  after  a  year  has  elapsed.^"® 
There  must  be  before  the  court  the  substance  of  a  claim  in  some  form,  filed 
or  presented  within  the  proper  time;  whether  formal  or  informal  a  claim 
must  show  that  a  demand  is  made  against  the  estate,  and  must  show  the 
creditor's  intention  to  hold  the  estate  liable. ^^'*'  And  where  the  claim  has  been 
unconditionally  withdrawn,  a  like  claim,  but  for  a  different  amount,  cannot 
be  filed  after  the  expiration  of  the  year,  upon  the  theory  that  it  is  an  amended 
elaim.-'^^  Nor  will  an  amendment  be  allowed  where  it  changes  a  claim  from 
one  against  a  partnership  to  one  against  the  estate  of  an  individual  partner,"* 
nor  will  an  amended  claim  be  allowed  where  the  original  was  returned  by  the 
referee  on  the  ground  that  it  was  defective. ^^* 


period,  there  must  be  some  claim,  already 
proven,  to  amend;  the  mere  scheduling  of  a 
debt  by  a  bankrupt  does  not  constitute  a  debt ' 
which  is  subject  to  amendment.  In  re  Basha 
&  Son  (D.  C,  N.  Y.),  27  Am'.  B.  E.  435, 
193  Fed.  151,  revd.  29  Am.  B.  E.  225,  200 
Fed.  951,  where  the  court  held  that  the 
amendment  should  have  been  permitted  since 
it  appeared  that  the  creditor's  claim  had 
been  recognized  by  the  court  in  a  proposed 
settlement  of  claims  against  the  bankrupt 
out  of  the  proceeds  of  a  receiver's  sal^  of  the 
bankrupt's  assets.  Contra:  In  re  Kempter 
(D.  a,  la.),  15  Am.  B.  E.  675,  142  Fed.  210. 
Aiaendment  after  lapse  of  year. —  Clause 
n,  of  this  section,  ca,nnot  be  taken  to  ex- 
clude an  amendment  to  a  claim  already  filed, 
admittedly  defective,  more  than  a  year  after 
adjudication,  where  the  olaim  upon  which 
the  original  proof  was  made  is  the  same  as 
that  ultimately  proved.  Hutchinson  v.  Otis, 
190  U.  S.  552,  10  Am.  B.  E.  135,  a%.  8  Am. 
B.  R.  382,  115  Fed.  937.  In  this,  case  the 
court  said :  "  It  is  argued  that  the  allow- 
ance of  the  amendment  is  Within  section  57-n, 
forbidding  proof  subsequent  to  one  year  after 
the  adjudication.  the  construction  con- 
tended for  is  too  narrow.  The  claim  upon 
which  the  original  proof  was  made  is  the 
same  as  that  ultimately  proved.  The  clause 
relied  upon  cannot  be  taken  to  exclude 
amendments'.  An  example  similar  in  prin- 
ciple is  the  allowance  of  an  amendment  set- 
ting up  the  same  cause  of  action,  after  the 
statute  of  limitations  has  rim,  when  the 
original  declaration  was  bad.  The  proceed- 
ings remain  in  the  district  court,  notwith- 
standing the  appeal  and  the  amendment  prop- 
erly was  allowed  there."  Matter  of  Kessler 
(C.  C.  A.,  2d  Cir.),  25  Am.  B.  E.  512,  184 
Fed.  51,  holding  that  a  proof  of  claim  which 
is  defective  in  some  substantial  particular 
may  be  amended  subsequent  to  the  expiration 
of  one  year  after  adjudication,  although  the 
effect  of  such  amendment  may  be  that  proof 
of    claim    is   thereby    effectively   made    only 


after  the  expiration  of  a  year.  The  sole 
question  in  any  given  case  is  whether  the 
document  tendered  is  a  proper  amendment, 
and  furtherance  of  justice  requires  it  to  be 
filed.  If  so,  and  the  document  proposed  to  -be 
amended  was  filed  within  the  year,  it  should 
be  allowed  to  be  filed  even  though  the  year 
has  then  elapsed.  The  statute  prescribes  no 
Kmit  as  to  the  time  within  which  amend- 
ments may  be  filed.  Bennett  .v.  American 
Credit  Indemnity  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  E.  260,  263,  159  Fed.  624.  (Opinion 
of  Judge  Cochran  in  District  Court.)  See 
Matter  of  Hamdlton  Automobile  Oo.  (0.  C.  A., 
7th  Cir.),  31  Am.  B.  R.  205,  209  Fed.  596. 

A  creditor  which  has  not  filed  or  at- 
tempted to  file  a  claim  within  a  year,  should 
not  be  permitted  to  amend  an  alleged  proof 
of  claim,  consisting  of  a  letter  to  the  receiver 
stating  the  status  of  the  bankrupt's  account, 
ao  as  to  conform  to  the  requirements  of  the 
bankruptcy  act.  Matter  of  Thompson  (D. 
O.,  ]SR  J. ) ,  34  Am.  B.  R.  242,  222  Fed.  167, 
affd.  36  Am.  B.  E!  190,  227  Fed.  981. 

107.  Brown  v.  O'Connell  (C.  C.  A.,  9th 
Cir.),  29  Am.  B.  R.  653,  200  Fed.  229. 

108.  Bennett  v.  American  Credit  Indemnity 
Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  E.  258, 
159'  Fed.  624. 

109.  Hutchinson  v.  Otis  (0.  C.  A.,  1st  Cir.), 
8  Am.  B.  E.  382,  115  Fed.  937;  affd.  10  Am. 
B.  E.  135,  190  U.  S.  552 ;  In  re  MeCallum 
(D.  C,  Pa.),  11  Am'.  B.  E.  447,  127  Fed.  768. 
But  see  also  In  re  Moebius  (D.  C,  Pa.),  8 
Am.  B.  R.  590,  116  Fed.  47. 

110.  Matter  of  Thompson  (C.  C.  A.,  3d 
Oir.),  36  Am'.  B.  R.  190,  227  Fed.  ■981,  affg. 
34  Am.  B.  E.  242,  222  Fed.  167. 

111.  In  re  Stevens  (D.  C,  Vt.),  5  Am. 
B.  E.  806,  107  Fed.  243;  In  re  Thompson's 
Sons  (D.  C,  Pa.),  10-  Am.  B.  E.  581,  123 
Fed.  174. 

112.  In  re  MeCallum  &  MeCallum  (D.  C, 
Pa.),  11  Am'.  B.  E.  447,  127  Fed.  768. 

113.  Matter  of  Booth  (D.  C,  N.  Y.),  33 
Am.  B.  E.  183,  216  Fed.  575. 
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(4)  Withdrawal  of  claim. —  The  right  to  permit  a  withdrawal  of  a 
claim  seems  clear;  for  instance  where  a  creditor  files  a  claim  based  upon  notes 
containing  clauses  waiving  the  bankrupt's  homestead  exemption^  he  will  be 
permitted  to  withdraw  such  claim  so  as  to  proceed  in  the  State  court  to 
subject  the  bankrupt's  exempt  property  to  the  payment  of  the  notes.^" 

p.  Filing  proofs  of  claims.— Proof s  of  debt  should  be  filed  with  the  referee. 
If  with  the  Qlerk  of  the  district  court,  it  becomes  his  duty  to  transmit  them 
to  the  referee. ^^^  So  also  of  claims  filed  with  the  trustee. ^^^  Where  the  trustee 
does  not  deliver  such  proofs  of  claims  to  the  referee,  the  creditor  should  not 
be  charged  with  the  railure.^"  Where  proof  of  claim  has  been  delivered  to 
the  trustee  the  claim  is  sufficiently  filed  and  it  is  the  duty  of  the  trustee  to' 
deliver  it  to  the  referee."*  Proofs  on  receipt  are  usually  stamped  with  a 
filing  stamp,  showing  the  day  and  hour  received,  but  are  not  allowed  until 
called  at  a  meeting  of  creditors. 

in.  PROOF  OF  SECURED,  PRIORITY   AND  PREFERRED  CLAIMS. 

a.  In  general. —  Subsections  e,  g  and  h  relate  specifically  to  the  proof  of 
claims  of  secured,  priority  and  preferred  creditors.  Secured  or  priority 
creditors  need  not  surrender  their  securities,  but  the  value  thereof  may  be 
determined  and  deducted,  and  dividends  paid  on  unpaid  balances.  Preferred 
creditors,  on  the  other  hand,  must  surrender  their  advantage  and  place  them- 
selves on  an  equality  with  the  other  creditors  before  they  will  be  permitted 
to  share  in  the  estate. 

b.  Secured  claims.— (1)  In  geneeal. —  The  act  contemplates  that  secured 
creditors  may  and  shall  prove  their  claims,  and  they  are  to  set  forth  the 
claim,  the  consideration  therefor,  and  whether  any,  and,  if  so,  what  securities 
are  held  therefor,  etc.  Claim  of  secured  creditors  and  those  having  priority 
may  also  be  allowed  for  certain  purposes,  thus,  for  the  purpose  of  ^fixing  the 
sum  on  which  a  dividend  from  the  general  estate  is  to  be  paid  and  also  for 

,  limiting  the  voting  power  or  voice  of  the  secured  creditor,  or  creditor  having 
a  priority,  at  creditors'  meeting. ^^®  Secured  claims  must  be  proven  on  one  of 
the  forms  provided  for  that  purpose.^" 

(2)  What  constitutes  a  secueed  ceeditoe. —  Section  1,  subdivision  23, 
defines  a  secured  creditor  as  one  who  "has  security  for  his  debt  upon  the 
property  of  the  bankrupt  of  a  character  to  be  assignable  under  this  act,  or 
who   owns   such    a    debt   for  which   some   indorser,    surety   or  other  person 

114   In  re  Strickland  CD.  C,  Ga.),  21  Am.  of  this  section.     In  re  Fairlamib  Oo.    (D.  C. 

B   R  734    167  Fed.  867.  Pa.), "28  Am.  B.  R.  515,  199  Fed.  278. 

115.  General  Order  XX.  Delivery  to  employee  of  trustee  not  suffi- 

116  General  Order  XXI  (1).  cient  filing, — Although  the  presentation  and 

'      117    Orcuft  Co.  V.  Green,  204  U.  S.  96,  17  delivery  of  a  proof  of  claim  to  the  trustee 

Am    B    E    72  within  the  year  after  a  bankrupt's  adjudica- 

FiUnc  nunc  pro   tunc— It  has  been  held  tion  is  sufficient,  the  delivery  for  filing  of  a 

that  proofs  of  claims,  duly  received  by  the  prpof  of  claim  to  a  person  m  the  employ  of 

trustee  and  handed  to  his  attorney  with  in-  the    trustee,    but    in   what    capacity    is   not 

structions  to  file  them,   and  the   attorney's  shown,  does  not  constitute  a  sufficient  filing, 

clerk  neglects  to  file  the  same,  cannot  be  filed  so  as  to  permit  the  creditor  to  file  a  proof  of 

nwn  vrotunc  in  the  discretion  of  the  referee.  claim  nunc  pro  tunc  after  the  expiration  of 

Matter  of  Inealls  Bros.   (C.  C.  A.,  2d  Cir.),  the  one  year  period.    In  re  Lathrop,  Haskins 

13  aZ.  B   R  5  2,  137  Fed.  517.  &  Co    TO.  C  A.,  2d  Cir.) ,  28  Am.  B.  R.  756, 

l1^Mattea-ofkeseler(C.C.A.,2dCiT.)T  197  Fed.  164. 

25  Am  B  R  512   184  Fed.  51.  119-  I"  ^e  Cramwood    (D.  C,  N._  Y.),  17 

A  Bioof  of  claim  delivered  to  the  trustee  Am.  B.  R.  22,,  145  Fed.  566. 

in  bankruptcy  within  the  year  after  adjudica-  120.  Forms  Nos.  32  and  36. 
tion  is  sufficiently  filed  within  the  meaning 
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secondarily  liable  for  tbe  bankrupt  has  suck  security  upon  the  bankrupt's 
assets."  Bondholders  of  a  corporation  are  secured  creditors  and  may  prove 
their  claims  against  a  bankrupt  corporation. ^^^  That  "secured  creditor"  has 
a  limited  meaning  in- bankruptcy  should  always  be  remembered.  ■'^^  A  holder 
of  a  promissory  note  containing  a  waiver  of  exemption  is  in  effect  a  secured 
creditor. -^^^  A  holder  of  a  mortgage  on  exempt  property  of  the  bankrupt  is 
not  a  secured  creditor. ^^  A  person,  holding;  a  collateral  note  of  a  bankrupt 
corporation  endorsed  by  one  of  its  officers,  is  not  a  secured  creditor.-'^ 

(3)  Claim  secueei>  by  oi'hee  fund  oe  estate  oe  bythied  paety. —  The 
question  pertains  in  each  case  to  the  security  which  df  creditor  has  upon  the 
property  of  the  bankrupt.  He  may  prove  his  entire  claim  against  the  bank- 
rupt estate  notwithstanding  the  fact  that  he  has  other  security  for  the  pay^ 
ment  of  all  or  a  part  of  such  claim.  He  is  not  compelled  to  exhaust  his  remedy 
against  the  other  fund  before  asserting  his  claim  against  the  bankrupt  estate.^® 
1^0  matter  how  great  may  be  the  security  which  one  may  have,  if  it  be  property 
of  another  than  the  bankrupt,  the  creditor  may  prove'his'  entire  claim  "againsf 
the  bankrupt  estate,  arid,  receive  a  dividend  thereon,  and  thereafter  institute 
proceedings  to  enforce  his  claim  upon  the  security  for  the  balance.-'^'^    As  where 


121.  Matter  of  San  Antonio  Land  and 
Irrigation  Co.  (D.  C,  K  Y.),  36  Am.  B.  R. 
512, -228  Fed.  984;  United  States  Trust  Co.  v. 
Gordon  (C.  C.  A.,  6th  Cir.),  33  Am.  B.  R. 
300,  216  Fed.  929;  In  re  Sampt-er  (C.  C.  A., 
2d  Cir.),  22  Am.  B.  R.  357,  170  Fed.  938. 

122.  In  effect,  no  creditor  is  secured  in 
bankruptcy  unless  there  is  a  lien  held  by  him 
or  accruing  to  his  beniefit  on  the  property  of 
the  bamkrupt.  Bankr.  Act,  §  1(23).  Thus 
see  Swarts  v.  Bank  (O.  O.  A.,  8th  Cir.),  8 
Am.  B.  R.  673.     117  Fed.  1. 

123.  In  re  Meredith  (D.  C,  Ga.),  16  Am. 
B.  R.  331,  144  Fed.  230. 

Effect  of  ptoof  of  waiver  note. —  Notwith- 
standing that  a  creditor  has  proved  his  claim 
in  bankruptcy  as  unsecured,  he  may  assert 
in  a  court  of  competent  jurisdiction  any 
right  that  he  may  have  on  a  waiver  of  home- 
stead exemption.  In  re  Loden  (D.  C,  Ga.), 
26  Am.  B.  R.  917,  184  Fed  965.  The  waiver 
becomes  in  the  nature  of  a  security  in  that 
the  debt  may  be  rasude  out  of  amy  property 
owned  by  the  debtor  without  regard  to  any 
exemption  rights  which  the  debtor  would 
have  had  but  for  the  waiver.  Bell  v.  Daw- 
son County  Grocery  Co.,  12  Am.  B.  R.  159, 
120  6a.  628,  48  S.  E.  150. 

Claim  against  exempt  property. —  In  the 
case  of  In  re  Cale  '  (D.  C.,  Minn.),  25  Am. 
B.  R.  367,  182  Fed.  439,  the  claimant  had 
recovered  judgment  after  adjudication  and 
before  the  bankrupt's  discharge,  which  judg- 
ment became  a  lien  upon  a  part  of  the  debt- 
or's homestead.  It  was  held  that  the  judg- 
ment secured  was  enforceable  only  in  the 
State  courts,  and  not  through  sale  of  the 
property  by  the  trustee  and  application  of 
the  proceeds,  and  that  the  claimant  could 
only  prove  for  the  deficiency  obtained  by  de- 
ducting from  the  judgment  the  value  of  the 
part  of  the  debtor's  homestead  which  could 
be  applied  in  payment  thereof.     A  creditor 


with  an  enforceable  lien  or  claim  against 
iexempt  property  can  collect  only  the  de- 
ficiency from  the  general  assets.  This  same 
question  was  again  coiisidered  upon  an  appeal 
from  a  decision  of  the  district  court  in  the 
case  of  Gregory  Co.  v.  Bristol  ( C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  938,  191  Fed.  31,  the 
court  holding  that  where  a  claimant  had  a 
statutory  lien  on  certain  of  the  bankrupt's 
property  which  was  exempt  in  bankruptcy 
from  the  claims  of  general  creditors  by  reason 
of  which  such  claimant  was  secured  in  a 
specified  amount,  a  deduction  of  such  amount 
from  its  claim  was  proper. 

124.  In  re  Bailey  (D.C.,  Utah),  24  Am. 
B.  R.  201,  176  Fed.  990; 

125.  Yoting  V.  Gordon  (C.  C.  A.,  4th  Cir.), 
33  Am.  B.  R.  522,  219  Fed.  168. 

126.  Gorman  v.  Wright  (C.  C.  A.,  4th  Cir.), 
14  Am.  B.  R.  135,  136  Fed.  164. 

127.  See  In  re  Headley  (D.  C,  Mo.),  3  Am. 
B.  R.  272,  97  Fed.  765,  citing  Collier  on 
Bankr.  (Ist  ed.),  p.  283.  See  also  Haas- 
Baruck  &  Co.  v.  Portuondo  (D.  C,  Pa.),  15 
Am.  B.  R.  130,  138  Fed.  949;  Matter  of 
Thompson  (D.  C,  N.  Y.),  31  Am.  B.  R.  236, 
20®  Fed.  207. 

The  equitable  rule  that  a  creditor  having 
a  lien  upon  two  funds  must  exhaust  that  one 
upon  which  other  creditors  have  no  lien,  does 
not  apply  in  oases  where  it  operates  to  the 
injury  of  the  party  having  the  double  lien, 
and  this  rule  has  in  substance  been  made 
part  of  the  bankruptcy  act.  One  who  has 
been  allowed  to  pirove  his  claira  as  an  unse- 
cured creditor  against  a  bankrupt  indorser 
must  realize  and  credit  the  proceeds  of  col- 
lateral securities  held  by  him'  against  th^ 
principal  debtor,  before  he  will  be  allowed 
to  participate  in  the  distribution  of  the 
estate  of  such  indorser,  Gorman  v.  Wright 
(C.  C.  A.,  4th  Oir.),  14  Am.  B.  R.  135,  136 
Fed.  164. 
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a  creditor  has  a  claim  against  two  bankrupt  estates,  he  may  assert  his  claim 
against  one  unimpaired  by  the  fact  that  he  held  security  against  the  other, 
and  he  may  recover  dividends  from  the  two  estates  upon  the  full  amount  of 
his  claim,  until  from  all  sources  he  has  received  full  payment  of  his  claim. '^^ 
And  this  rule  applies  even  where  the  security  that  is  held  is  security  for  a 
partnership  debt  but  is  property  of  individual  members  of  the  firm,  the  part- 
nership and  the  individual  estates  being  considered  distinct  and  separate. -^^^ 
A  trust  company  which  holds  as  collateral  security  for  the  note  of  a  bankrupt 
company  certain  debenture  bonds  issued  by  the  bankrupt  as  security  for  the 
note,  but  not  secured  by  mortgage  or  other  means,  such  bonds  constitute  simply 
another  promise  to  pay  money  and  the  trust  company  is  not  a  secured 
creditor.  ^^^  But  it  is,  of  course,  otherwise  where  the  bonds  are  secured  by  a 
special  fund  set  apart  to  provide  for  their  payment  when  due;  in  such  a 
case  the  bondholders  may  participate  in  such  fund,  independent  of  their  right 
to  prove  an  unsecured  balance  against  the  general  assets-^*^  A  creditor  whose 
claim  is  secured  or  partly  paid  by  an  accommodation  indorser  may  prove 
the  claim  to  its  full  amount,  and  exclude  from  the  bankrupt  estate  the  avails 
of  such  security  or  part  payment.  ^^^  Where  a  creditor  has  a  claim  which  is 
guaranteed  by  a  third  person,  who  turns  over  a  note  of  the  bankrupt  to  the 
creditor,  such  creditor  may  prove  both  the  claim  and  the  note  and  receive  divi- 
dends on  both.^** 

(4)  iSuERENDEE  OF  SECURiTY.^A  sccurod  Creditor  may  or  may  not  sur- 
render his  security,  as  he  chooses.  ^^*  If  he  does,  it  inures  to  the  benefit  of 
all  creditors,  and  his  claim,  if  otherwise  unobjectionable,  is  allowed  at  the 
full  amount.  If  he  does  not,  he  can,  it  seems,  have  his  claim  allowed  tem- 
porarily to  enable  him  to  participate  in  creditors'  meetings  prior  to  the  deter- 
mination of  the  value  of  his  secilrity,  but  only  for  such  sums  as  seems  to  be 
owing  over  the  security.  He  may  retain  his  security  and  prove  for  the 
amount  of  his  claim  after  deducting  therefrom  the 'value  of  his  security.  ^^^ 

128.  Matter  of  New  York  Commercial  Co.  distritation  of  the  general  assets.     So  also 

(C.  C.  A.^2d  Cir.),  36  Am.  B.  E.  769;  Board  mortgage  creditors  may  surrender'  their   se- 

of    Commissioners    of    Shawnee    County    v.  curity  and  elect  to  file  their  claims  in  the 

Hurley   (C.  C.  A.,  8th  Cir.)j  22  Am.  B,  R.  bankruptcy    court,   which    entitles    them    to 

209    169  Fed.  92.  particiipate  in  the  distribution  of  the  assets 

129  Ex  parte  Graves,  2  Jur.  N.  S.  651;  as  general  creditors.  In  re  Medina  Quarry 
Ex  parte  Peacock,  2  G.  &  J.  67;  In  re  How-  Co.  (D.  C,  N.  Y.)',  24  Am.  B.  R.  769,  178 
ard  Cole  &  Co.,  4  N.  B.  R.  571,  Fed.  Caa.  Fed.  929.  See  sub  nom.  "  What  is  a  Sur- 
6  750-  In  re  Coe   (Ref.,  Ohio),  1  Am.  B.  R.  render"  in  this  section,  post. 

275    '  135.  Kohout  v.  Chaloupka  (Sup.  Ct.,  Keb.), 

130  Matter  of  Matthews  (D.  C,  N.  Y.),  11  Am.  B.  R.  '265,  69  Neb.  677;  In  re  Gold- 
26  Am   B   R   19,  188  Fed.  445.  smith    (D.   C,  Tex.),  9  Am.  B.  R.  419,  118 

131  Butterfield  v.  Woodman  (C.  C.  A.,  1st  Fed.  763;  In  re  Hmes  (D.  C,  Pa.),  16  Am. 
Cir  )  'si  Am  B  R.  510,  223  Fed.  956,  modfg.  B.  R.  495,  144  Fed.  142;  Steinhardt  v.  Na- 
33  Am   B   r'  154  ^^ion^l   Park   Bank,    19   Am.    B.    R.    72,    120 

132  "in'reNoyesBros.  (C.  C.  A.,  IstCir.),  N.  Y.  App.  Div.  255,  105  N.  Y;  Supp.  23, 
11  Am'  B  R  506  127-  Fed.  286;  In  re  Mat-  revg.  18  Am.  B.  R.  86;  In  re  Stevens  (D.  C, 
thews  (D.'C.'-N.  Car.),  13  Am.  B.  R.  91,  132  Ore.),  23  Am.  B.  R.  239,  173  Fed.  842.  Corn- 
Fed    274  P^""^  ^°  ^^  Little  (D.  C,  Iowa),  6  Am.  B.  R. 

133InreKeep.ShirtCo.  (D.  C.,N.Y.),28       681,  110  Fed.  621.  ^ 

Am.  B.  E.  765,  200  Fed.  80.  ^  Retention   of   securities.- In   the   case   of 

134   Proof  pf  claims  by  secured  creditors.      In  re  Davison  (D.  C,  N.  Y),  24  Am.  B.  R. 
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(5)  Reten-tion  of  secueitt;  effect  oit  peoof  of  claim. —  If  the  security 
is  equal  in  value  to  the  claim^he  cannot  prove  any  part  of  his  claim,  although 
•the  creditor  bids  in  the  property-,at  a  foreclosure  sale  for  less  than  his  claim.^^® 
A  creditor  cannot  prove  both  a  debt  and  the  security  thereof,  but  he  may 
prove  either  one.^*^  He  may  rely  on  his  security  and  enforce  it  according  to 
his  rights  as  they  exist ;  in  such  a  case  it  is  optional  with  him  to  make  a  formal 
proof  of  his  claim.  ^^*  If  he  does  not  present  his  claim  and  rely  on  the  adminis- 
tration of  the  bankrupt  estate,  he  is  relegated  to  the  property  retained  as 
security  for  the  debt,  and,  so  far  as  the  estate  is  concerned,  the  debt  is 
released/**  As  has  already  been  explained,  the  value  of  securities  is  often 
arrived  at  summarily  at  first  meetings  to .  permit  a  creditor  to  vote  thp 
unsecured  balance.  A  claimant  may,  of  course,  be  fully  secured.'^***  If  so, 
he  should  not  be  allowed  to  file  a  proof,  and  does  not  become  a  party  to  the 
proceeding."^  A  creditor  by  proving  an  unsecured  claim  is  not  barred  from 
proving  the  amount  of  a  secured  claim  less  the  sum  realized  on  the  security. ^*^ 
Where  a  debt  is  secured  by  a  life  insurance  policy  the  value  of  the  policy 
should  be  deducted .  therefrom '  and  the  balance  may  be  proved  against  the 


the  debt  and  being  allowed  a  dividend  on 
the  balance,  the  secured  creditor  is  to  sur- 
render the  security,  even  if  tendered  the 
value  thereof  as  fixed  by  the  court.  The 
secured  creditor  has  the  right  to  retain  the 
policies  as  security  for  any  balance  and  any 
premiums  it  may  pay  to  keep  them  alive. 
(In  re  Newland,  7  Nat.  Bank.  Reg.  477.) 
The  policies  belong  to  the  bank  as  security 
until  the  debt  is  paid,  but  for  purposes  of  a 
dividend  as  well  as  ultimate  payment,  it  is 
compelled  to  credit  now  the  value  of  such 
security.  It  does  not  follow  that  the  policies 
and  all  sums  received  thereon,  at  maturity 
will  become  or  now  become  the  property  of 
the  bank  absolutely,  for  the  ownership  is  a 
qualified  one  and  the  bank  cannot  be  deprived 
of  them  until  the  notes  are  fully  paid.  These 
policies  were  assigned  lo  the  bank  in  good 
faith  more  than  four  months  before  the 
bankruptcy,  and  the  rights  of  the  bank 
therein  and  thereto  are  in  no  way  effected 
by  the  bankruptcy,  except  that  it  is  com- 
pelled, if  it  elects  to  prove  its  claim,  to 
credit  the  present  value  as  fixed'  in  the  mode 
provided  by  the  act  on  the  debt,  and  I  do 
not  think  this  operates  as  an  absolute  sale 
and  transfer  to  the  bank.  .  .  .  The  bank- 
ruptcy law  in  plain  terms  says  that  in  such 
a  case  as  this  the  secured  creditor  may  prove 
his  debt,  have  the  value  of  his  security  deter- 
mined, credit  such  value  and  have  a  dividend 
on  the  balance,  except  in  cases  where  the 
contract  of  pledge  provides  a  way  of  con.vert- 
ing  it  into  money,  in  which  case  that  is  to 
be  done  under  and  pursuant  to  the  terms  of 
the  contract  or  agreement  under  which  the 
thing  pledged  is  held.  In  the  absence  of 
something  in  the  bankruptcy  act  to  the  con- 
trary,^ I  am  of  the  opinion  that  in  cases 
where  the  value  of  the  jaecurity  is  deter- 
mined by  agreement,  arbitration  or  litiga- 
tion as  the  court  directs,  it  is  contemplated 
that  the  secured   creditor  is  to  retain   such 


securities,  after  receiving  the  dividends  sub- 
ject to  such  claims  as  others  may  have 
therein  or  thereon  when  finally  converted 
into  money." 

136.  Matter  of  Davis   (Eef.,  Pa.),  23  Am. 

B.  R.  156,  afid.  '23  Am.  B.  R.  446,  174  Fed. 
556. 

137.  Eirst  National  Bank  v.  Eason  (C.  C. 
A.,  5th  Cir.) ,  17  Am.  B.  R.  593,  149  Fed.  204 ; 
In  re  Khight,  Yancey  &  Co.  (C.  C,  Ala.), 
26  Am.  B.  R.  787,  190  Fed.  893,  holding  in 
effect  that  clainiants  are  not  entitled  to  prove 
the  full  amount  of  a  claim  *here  a  portion 
of  it  has  been  settled  by  the  sale  of  merchan- 
dise held  as  security  for  the  payment  of  the 
claim. 

138.  Ward  v.  First  National  Bank  of  Iron- 
ton  (C.  C.  A.,  6th  Oir.),  29  Am.  B.  R.  312, 
302  Fed.  609;  Robinson  v.  Roe  (C.  C.  A.,  2d 
Cir.),  38  Am'.  B.  R.  26,  30,  233  Fed.  936. 

139.  Matter  of  Old  Oregon  Mfg.  Co.    (D. 

C,  Wash.),  38  Am.  B.  R.  409,  236  Fed.  804. 

140.  Matter  of  Kenney  (Ref.,  Mass.),  10 
Am.  B.  R.  452,  holding  that  where  a  claim 
offered  in  proof  is  fully  secured  it  should  be 
disallowed*. 

141.  Illustrative  cases  on  secured  claims 
under  the  present  law  are:  In  re  Prick  (Ref., 
Ohio),  1  Am.  B.  R.  719;  In  re  Brown  (D. 
C,  Pa.),  6  Am.  B.  R.  220,  104  Fed.  762;  In 
re  Rhoads,  2  N.  B.  N.  Rep.  178;  In  re  Spring, 
2  N.  B.  N.  Rep.  509;  In  re  Peasley  (D.  C, 
N.  H.),  14  Am.  B.  R.  496,  137  Fed.  190;  In 
re  Grieve  (D.  C,  Conn.),  18  Am.  B.  R.  737, 
151  Fed.  711.  Under  the  law  of  1867,  Yeat- 
man  v.  New -Orleans,  etc.,  S5  U.  S.  764;  In 
re  Sauthoff,  Fed.  Cas.  12,379;  In  re  Cram', 
Fed.  Cas.  3,343;  In  re  Dunkerson,  Fed.  Cas. 
4,157;  In  re  Anderson,  Fed.  Cas.  350;  In  re 
Jaycox,  Fed.  Caa.  7,240;  In  re  Newland,  Fed 
Gas.  10,170. 

142.  In  re  Ball  (D.  C.,  Vt.),  10  Am.  B.  R. 
564,  123  Fed.  164. 
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estate."*  If  a  trustee  does  not  elect  to  redeem  the  security  by  paying  the  debt, 
the  secured  creditor  may  sell  the  security,  if  under  the  terms  of  his  lien  he 
has  such  right,  and  file  a  claim  for  the  unpaid  remainder  of  his  debt.^**  There 
is  no  authority  vested  in  the  court,  upon  finding  that  there  was  an  excess  due 
the  bankrupt  after  the  payment  of  the  secured  claim,  to  enter  a  decree  against 
the  creditor,  who  is  an  adverse  claimant,  for  tbe  amount  of  the  excess.^*" 
Where  the  claimant  voluntarily  appears  before  the  referee  in  bankruptcy  and 
presents  his  claim  for  allowance  as  a  secured  claim,  alleging  that  he  had  a 
lien  upon  the  land  by  virtue  of  a  mortgage,  deed  of  trust  or  the  like,  the 
referee  has  jurisdiction  to  determine  the  validity  of  the  lien  asserted,  and  to 
adjudge  whether  or  not  the  claim  should  be  allowed  as  a  secured^  claim.  "^ 
Where  book  accounts  are  assigned  to  secure  a  debt  the  creditor  must  turn  over 
to  the  trustee  the  balance  of  the  amount  collected  by  him  remaining  after 
payment  of  his  debt,  without  reference  to  the  adverse  claim  of  another  cred- 
itor.^** Where  a  lease  did  not  provide  security  for  the  payment  of  water-rates 
and  taxes  by  the  bankrupt  tenant,  the  landlord  must  establish  his  claim  therefor 
before  the  referee."*  Where  the  security  is  retained  by  the  creditor  he  may 
enforce  his  lien  in  any  court  having  jurisdiction^  although  he  has  availed 
himself  of  the  privilege  of  filing  his  claim  as  a  secured  claim.^®° 

(6)  AscEETAiNiNG  VALUE  OF  SECUEiTiES. —  The  methods  of  ascertaining 
the  value  of  the  securities  to  be  deducted  are  prescribed  by  subsection  h.  The 
value  may  be  determined  by  "  litigation,"  meaning  any  appropriate  action  or 
proceeding  in,  the  courts  to  ascertain  the  value  of  the  securityj  wherein  the 


143.  In  re  Busby  (D.  C,  Pa.),  10  Am.  B. 
R.  650,  124  Fed.  409;  In  re  Davison  (D.  C, 
N.  Y.),  24  Am.  B.  R.  460,  179  Fed.  750. 

144.  Matter  of  McAusland  (D.  C,  N.  J.), 
37  Am.  B.  R.  519,  235  Fed.  173,  citing  text. 

145.  Matter  of  Mertens  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  362,  142  Fed.  445. 

146.  In  re  Jackson  Brick  &  Tile  Co.  (D.  C, 
Ikio.),  26  Am.  B.  R.  915,  189  Fed.  636,  citing 
the  following  cases:  Chauncey  v.  Dyke  Bros. 
(■L.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  444,  119 
Fed.  1,  55  C.  C.  A.  579;  In  re  Rochford  (C. 
C.  A.,  8th  Cir.),  10  Am.  B.  R.  608,  124  Fed. 
182,  59  C.  C.  A.  388;  In  re  Granite  City 
Bank  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  R.  404, 
137  Fed.  818,  70  C.  C.  A.  316 ;  In  re  Schermer- 
horn.  (C.  C.  A.,  8th  Cir.),  16  Am.  B.  R.  508, 
145  Fed.  341,  76  C.  C.  A.  215;  In  re  McMahon 
(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  531,  147 
Fed.  684,  77  C.  C.  A.  668;  In  re  Dana  (C.  C. 
A.,  8th  Cir.),  21  Am.  B.  R.  683,  167  Fed. 
529,  93  C.  C.  A.  238;  Thomas  v.  Woods  (C. 
C.  A.,  8th  Cir.),  23  Am.  B.  R.  132,  173  Fed. 
585,  97  C,  C.  A. '535,  26  L.  R.  A.  N.  (N.  S.) 
1180-  Mound  Mines  Company  v.  Hawthorn 
(C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  242,  173 
Fed  882,  97  C.  C.  A.  394;  Whitney  v.  Wen- 
man,  198  U.  S.  539,  14  Am.  B.  R.  45,  25  Sup 
Ct  778,  49  L.  Ed.  1157,  and  see  Matter  of 
Soitman  (D.  C,  N.  Y.),  38  Am.  B.  R.  270, 
238  Fed.  241. 

Right  of  mortgage  creditor  to  relief.— A 
inori^age  creditor  may  come  into  a  court  of 
bankruptcy  and  ask  for  any  relief  to  which 
he  would  be  entitled  in  equity.  Matthews 
4  Sons  V.  Wehre  Co.  (D.  C,  La.),.  32  Am. 
B.  R.  180,  213  Fed.  396. 


Possession  of  special  fund  by  court. — 
Where  a  bankruptcy  court  had  possession  of 
a  special  fund  which  was  security  for  the 
claims  of  certain  creditors  of  a  bankrupt 
which  claims  were  reserved  for  future  liqui- 
dation in  an  order  confirming  a  composition 
offer,  it  was  held  that  the  special  fund  must 
be  distributed  on  the  liquidation  of  the 
claim's  and  before  iixe  distribution  of  the  con- 
sideration of  the  composition,  es  otherwise 
secured  creditors  might  get  a  larger  propor- 
tion of  their  claims  than  other  creditors. 
Matter  of  HoUins  &  Co.  (D.  C,  N".  Y.),  37 
Am.  B.  R.  205,  230  Fed.  920. 

148.  Fitch  V.  Richardson  (C.  C.  A.,  1st 
Cir.),  16  Am.  B.  R.  835,  147  Fed.  196.  A 
creditor  whose  security  consists  of  assigned 
accounts  does  not  abandon  his  security  by 
consenting  to  a  liquidation  of  the  bankrupt's 
indebtedness.  In  re  Cyclopean  Co.  (C.  C.  A., 
2d  Cir.),  21  Am.  B.  R.  679,  167  Fed.  971. 

149.  In  re  lodlemaii- Walsh  Foundry  U). 
(D.  0.,  N.  Y.),  21  Am.  B.  R.  509,  166  Fed. 
381. 

150.  Stewart-Noble  Drug  Co.  v.  Bishop- 
Babcock-Becker  Co.  (Col.  'Sup.  Ct.),  38  Am. 
B.  R.  639,  162  Pac,  159,  holding  that  the 
filing  of  a  secured  claim  is  for  the  purpose 
of  securing  the  right  to  share  in  the  dividends 
in  case  the  security  is  insufficient  and  the 
bankruptcy  court  thereby  acquires  no  juris- 
diction over  the  enforcement  of  the  security; 
hence,  the  holder  of  such  security  is  not 
estopped  from  attempting  to  enforce  it  in  the 
State  court. 
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secured  creditor  and  the  trustee  may  be  heard. ^^*  If  the  value  has  heen  legally 
"determined  outside  of  the  court  of  bankruptcy,  it  will  ta,ke  proof  of,  and  be 
governed  by  that  fact.^'^^  This  subsection  has  no  application  where  the  securi- 
ties were  not  the  property  of  the  bankrupt. ^^*  The  agreement  by  the  terms 
of  which  the  securities  are  pledged  usually  provides  for  a  sale  of  the  securities, 
and  the  disposition  of  the  proceeds.^**  The  time  for  fixing  the  value  of  the 
security  is  the  date  of  the  petition.  Where  the  security  is  sold  some  time 
after  the  filing  of  the  petition  and  the  proceeds  are  not  enough  to  pay  the 
entire  amount  of  the  creditor's  claims,  it  is  not  permissible  to  apply  the  pro- 
ceeds, first  to  interest  accrued  since  the  filing  of  the  petition,  then  to  the 
principal,  and  afterwards  to  prove  for  the  balance.-'^'  Where  interest  and 
dividends  accrue  upon  securities  held  by  creditors  of  the  bankrupt  ^fter  the 
date  of  the  petition  in  bankruptcy,  they  may  be  applied  in  payment  of  the 
after-accruing  interest  upon  the  debt.-'^®  If  by  action  in  a  State  court,  the 
trustee  should  intervene  and  see  that  the  security  brings  what  it  is  fairly 
worth.  ^^^  Section  6  relating  to  exemptions  does  not  limit  the  provisions  of 
subsection  h,  so  as  to  authorize  a  creditor  to  prove  his  entire  claim  and  to 
receive  dividends  thereon  from  the  estate,  where  such  claim  is  secured  by.  a 
mortgage  on  exempt  property. ^^*  The  value  of  the  security  may  be  ascertained 
by  converting  it  into  money  pursuant  to  the  contract,  and  in  the  absence  of 
fraud,  the  creditor  may  prove  the  balance  of  his  claim.-^^*  It  is  only  when 
the  securities  have  not  been  disponed  of  by  the  creditor  in  accordance  with 
his  contract  that  the  court  may  direct  what  shall  be  done  in  the  premises. 
Of  course  where  there  is  fraud  or  a  proceeding  contrary  to  the  contract,,  the 
interposition  of  the  court  might  properly  be  invoked.  ^^^     Although  the  property 

151.  Matter  of  Soltman  (D.  C,  N".  Y.),  38  Am.  B.  E.  367,  182  Fed.  439',  holding  that 

Am.    B.    R.    270,    238    Fed.    241.      See   Am.  the  right  of  the  general  creditors  to  the  gen- 

Bankr.  Dig.,  §  790.  eral  assets  will  be  protected  and  that  a  cred- 

152  In  re  Crammond    (D.   C,   N.  Y.),   17  itor  yfith.  an  enforceable  lien  or  claim  against 

Am.  B.  E.  22,  145  Fed.  566.  exempt  property   can    collect   only  the   defi- 

153.  Matter  of  Graves  (D.  C,  Vt.),  20  ciency  from  the  general  assets.  In  re  Bailey 
Am.  B.  R.  818,  163  Fed.  358,  holding  that  (D.  C,  Utah),  24  Am.  B.  E.  201,  176  Fed. 
where  the  bankrupt  is  indorser  upon  a  cor-  990. 

poration  note,  aiid  the  proof  of  claim  thereon  159.  Jn  re  Peacock    (D.  C,  No.  Car.),  24 

sets  forth  that  the  note  is  secured  by  a  mort-  Am'.    B.   E.    1S9,    178    Fed.    851 ;    British   & 

gage  on  both  the  real  aiid  personal  property  American  Mortgage  Co.  v.  Stuart  (C.  C.  A., 

of  the  maker,  the  bankruptcy  court  has  no  5th  Cir.),  31  Am.  B.  R.  544,  210  Fed.  425. 

jurisdiction  over  the  mortgaged  property  ex-  160.   Hiseock  v.  Varick   Bank,  206   VT.  S. 

cept  to  ascertain  its  value  and  to  see  to  its  28,  18  Am.  B.  E.   1,  9,  affg..  15  Am.  B.  E. 

proper   application  in  payment  of  the  note  362,  holding  that  the  court  may  direct  the 

when   presented   for   allowance    against   the  disposition  of  a  pledge,  or  the  ascertainment 

bankrupt's  estate.     See  also  the  opinion  of  of  its  value,  where  the  parties  have  failed  to 

the  district  court  in  the  same  case  reported  do  so  by  their  own  agreement, 

in  25  Am.  B.  E.  372,  182  Fed.  443.  Where  policies  of  life  insurance  were  aS- 

154.  In  re  Wiesen  (D.  C,  Pa.),  15  Am.  signed  in  good  faith  to  a  bank  to  secure  the 
B.  R.  27,  138  Fed.  164. ,  payment  of  such  sum  as  may  te  due  to  the 

155.  Sexton  v.  Dreyfus,  219  U.  S.  339,  25  bank  at  the  time  of  the  settlement  of  the 
Am.  B.  E.  362,  revg.  In  re  Kessler  (D.  C,  policy,  and  more  than  four  months  thereafter 
N.  Y.),  22  Am.  B.  R.  606,  171  Fed.  751.  the  assignor  was  adjudicated  a  bankrupt  and 

156.  Sexton  v.  Dreyfus,  219  U.  S.  339,  25  the  hank  filed  its  claim  against  his  estate 
Am.  B.  E.  362.  and  petitioned  for  the  ascertainment  of  the 

157.  See  under  §§  11  and  47;  also  In  re  value  of  the  securities  to  be  credited  on  the 
Buse,  Fed.  Cas.  2,221;  In  re  Stewart,  Fed.  claim  so  that  the  bank  might  share  in  the 
^^*l„^3'^l^-  -y  .  ,  .  ,^  „  .  >  dividends  on  the  unpaid  balance,  it  was 
,,.  ?•  J^i.  'itfn",«?%i^v£-'  ■'t'"*^'  P'"°P^'"  ^°''  ^^^  '■^^^'■ee  to  proceed  on  due 
lir  ^™4  iT,  h  r  ,■,«*•  ^^'J\I.^  l?."*'""  .^""^  ^^^""^  *°  determine  the  value  of 
Meredith  (D.  C,  Ga.),  16  Am.  B,  R.  331,  the  policies  in  the  absence  of  an  asreement 
144  Fed.  230;  In  re  Gale  (D.  C,  Minn.),  25  by  the  bank  and  the  trustee  as  to  sufh^S. 
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pledged  as  security  may  be  converted  into  money  as  agreed  between  the  parties, 
yet  the  secured,  creditor  may  not  dispose  of  the  prpperty  to  himself,  under  the 
guise  of  a  sale.*®^  Where  a.  debt  is  prpved.  as  a  secured  debt  in  the  usualway, 
and  the  .trustee  objects  on  the  ground  .that, the  security,  claimed  constitutes  a 
voidable  preference,  the  court  may  hear  and  decide  the  issue,  and  aljlow  tlie 
claim  as  a  secured  or  unsecured  debt,  before  the  alleged  se,curity  is  converted 
into  money^*"  It  is  proper  for  the  trustee  to  arrange  Tyith  the  seicured  creditor 
to  accept  the  property  held  as  security  in  satisfaction  of  the  claim.  ^^* 

(7)  Effect  of  peoving  secueed  debt  as  UNSEctrEED.- — -The  law  here, was 
well  settled  prior  to  the  present  stiatute.  If  a  secured  creditor  .proves,  his  debt 
as  unsecured,,  he  thereby  waives  his  security. ^^  ,  This  .rule  yields,  however, 
where  such  a  proof  was  made  by  one  ignorant, of  his  legal  rights  and  without 
fraudulent  intent.  ^^^  Thus,  where  from  ignorance  or  inadvertence  a.  claim ' 
has  been  proved  as  unsecured  the  court,  in  the  exercise  of  its  discretion,  may. 
permit  the  creditor  to  have  Iiis  proof  expunged  so  that  he  may  take  steps  to 
have  the  value  of  the  security  determined  and  to.  prove  for  the  excess  only. 
This  right  will  generally  be  accorded  to  one  asking  it  and  excusing  his  mistake, 
if  neither  the  bankrupt  ngr: any  other  party  will. be  injured;  ,that  is,  if  their 
rights  after  the  granting  of  an  order  to  expunge  the  proof  will  not  be  less,  or 
different  than  they  would  have  been  had  .not. the  mistake  .been  made  of  proving 
the  claim  as  unsecured."®.  A.  proof  of  claim  maybe,  amended  so  as  to  include 
therein  a  statement  of  a  security,  in  a  case  "where  the  equities  of  .general 
creditors  will  not  be  disturbed.-'^®'^     It  has  been  held  that, proof  without  mention 


In  re  Davison  (D.  C,  N.  Y.),  24  Am.  B.  E. 
460,  179  Fed.  750. 

Duty  of  court  to  consider  value. —  In  the 
absence  of  a  legal  rule  in  the  State  making 
the  sum  for  which  property  sold  to  satisfy 
a  lien  ia  bought  is  conclusive  as  to  its  value, 
the  bankruptcy  court  on  allegation  of  inade-  . 
quate  price  realized  at  such  sale  is  by  duty 
bound  to  consider  the  question  of  value.  Mat- 
ter of  McAusland  (D.  C,  N.  J.) ,  37  Am.  B.,R. 
519,  235  Fed.  173. 

161.  Van  Kirk  v.  Vermont  Slate  Co.  (D. 
C,  N.  Y.),  15  Am.  B.  R.  239,  140  Fed.  38; 
In  re  Mertens  (D.  P.,  N".  Y.),  14  Am.  B.  R. 
226,  134  Fed.  104,  lOiS.  Compare  .Turner  v. 
Metropolitan  Trust  Co.  (C.  C.  A.,  9th  Cir.), 
31  Am.  B.'R.  181,  207  Fed.  495. 

Purchase  of  property  by  creditor. — Where 
a  proof  of  claim  shows  that  claimant  on  a 
sale  of  property  mortgaged  as  security  for 
its  debt  bought  in  the  property, .  the  burden 
is  on  it  to-  show  that  said  property  was  of 
insufficient  value  to  pay  its  debt.  Matter  of 
McAusland  (D.  C,  N.  J.),  37  Am.  B.  R.  519, 
235  Fed.  173.  „, 

162  In  re  Quinn  (C.  C.  A.,  8th  Cir.),  21 
Am.  B.  E.  264,  165  Fed.  144. 

163.  Matter  of  Rose  (D.  C,  Ky.),  26  Am. 
B.  R.  752,  193  Fed.  815. 

164.  In  re  Bloss,  4  N.  B.  R.  147  Fed.  Oaa. 
'  1,562;  Heard  v.  Jones,  15  N.  B,  R.  402;  Ex 

parte  Solomon,  1  G.  &  J.  25;,  Stewart  v. 
Isidor,  1  N.  B.  R.  485;,  Hatcli  y.  Seely,  13 
N.  B.  R.  380;  Ex  parte, Dosms,  1  Rose,  96; 
In  re  Brand,  3  N.  B.  R.  324,  Fed.  Cas.  1,809; 
In  re  Granger,  8  N.  B.R;  30,  Fed.  Cas,  .5,684  ;k 
Matter  of  Burr  Mfg.  Co.  (C.  C.  A.,  2d  Cir.), 
51 


32  Am.  B.  R.  708, 217  Fed.  16;  Matter  of  Fi^ 
&  Robinson  (D;  C,  N.  ,Y.),  34  Am.  B.  R.  194, 
185  Fed.  974. 

One  who  claims  a  mechanic's  lien  but 
waives  it  on  proving  a  claim  in  bankruptcy 
against  the  oontraetor,  haying  voted  upon 
the  claim  and  transacted  other  business  as 
a  creditor  at  a  meeting  of '  creditofrs  for~the 
election  of  a  trustee,  may  not  thereafter  as- 
sert that  through,  the  mistake  made .  .by  a 
clerk  of  the  lawyer  who  drew  the  proof  of 
claim,  the 'WSiver  therein  was  broader  than 
he  intended  where  the  lien  sought  to  be  pre- 
served ^  must  have  been  collected  out  of  the 
proceeds  of  a  contract  belonging  to  the  bank- 
rupt.- Bro^vn,  v.' City  National  Baiik  (N.  Y. 
Sup.  Ct.,  Spec.  T.),,  26  Ain'.  B.  R.  638,  72 
Misc.  201,  131  N".  Y.  Supp.  92. 

165.  ..In,  re  Brand,  Fed.  Cas.,  1,809;  In  re 
Harwood,  Fed.  Cas.  6,185;  In  re  Parkes,  Fed. 
Cas.  10,754;  In  re  Baxter,  12  Fed.  72. 

166.  In  re  Hubbard,  1  .N.  B.  R.  679,  Fed. 
Cas.  6,813. 

167.  In  re  Wilder  (D.  C,  N.  Y.),  3  Am. 
B.  R.  761,  101  Fed:  104.  See  also  In  re  Fisk 
&  Robinson,  34  Am.  B,  R.  194,  185  Fed,  974. 

Amendment  of  claim  to  reinstate  right  to 
security. — Where  a  claimant  has  waived  his 
right  to  security  by  filing  his  claim  without 
asserting  it,  he  may,  before  receiving  a  dlvi- 
deadj ;  although  more  than  a  year  after  pA- 
judication,  be  permitted  to  apply  for  ah 
order  authorizing  the  filing  mmc ,  pro;,  time 
of  an  amended  clstim  .thereby  reinstating  hi| 
right  to  security.  ,  Matter  of  Fjsk-  &,  Robin- 
son ,(D.  C,,  N.  Y.),  34  Am.  B.  R.  194,  185  Fed. 
974.  ...         ■,,,,"'  .    "  ' 
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of  the  security  does  not  of  itself  operate  as  a  discharge  of  a  mortgage  security; 
that  while  the  creditor  was  prevented  from  setting  up  the  same  against  the 
assignee,  no  one  but  the  assignee  could  avail  himself  of  the  fact.-^^^  Where  the 
security  is  the  property  of  the  bankrupt  held  by  an  indorser,  or. a  person 
secondarily  liable,  it  is  not  necessary  that  the  creditor  should  prove  as  a  secured 
creditor  in  order  to  retain  his  rights  as  against  the  indorser.^**  It  seems  that 
notwithstanding  that  a  creditor  has  proved  his  claim  based  upon  a  waive  note 
as  unsecured,  he  may  assert  in  a  court  of  contempt  jurisdiction  any  right  that 
he  may  have  on  a  waiver  of  exemption.^™  A  creditor,  having  a  provable 
claim,  may,  upon  the  relinquishment  of  his  security,  share  with  the  other 
creditors  in  the  distribution  of  the  estate,  although  the  security  was  such  as 
to  be  ineffectual  against  such  creditors."^ 

c.  Priority  claims. —  Subsection  e  of  this  section  yokes  priority  claims  with 
secured  claims,  both  as  to  manner  of  proof  and  the  ascertainment  of  the  value 
of  the  property.  A  landlord's  claim  for  rent,  constituting  a  lien,  by  State 
statute,  must  be  proved  to  protect  the  landlord's  right  to  priority  of  payment."^ 
On  the  other  hand,  it  has  been  ruled  that  where  a  claim  is  fully  secured  by 
a  lien  upon  property  of  the  bankrupt,  the  formal  proof  required  by  the  bank- 
ruptcy act,  is  not  necessary  to  the  enforcement  of  the  lien.^'^  The  reasons 
f ttr  the  rule  of  prima  facie  proof  applicable  to  proofs  of  claims  do  not  apply 
to  petitions  for  priority.  Thus,  allegations  relating  to  priority  are  not  prima 
facie  evidence  of  their' truth. ^'*  It  is  thought  that  what  is  said  of  secured 
claims,  ante,  applies  equally  to  debts  entitled  to  priority. 

d.  Preference  claiins."^ —  (1)  In  general. —  Subsection  g  has  been  as  much 
discussed  as  any  clause  in  the  present  law.  The  former  statute  denied  allow- 
ance to  9r  claim  filed  by  a  creditor  who  accepted  a  preference  "having  reason- 
able cause  to  believe  that  the  same  was  made  or  given  by  a  debtor  contrary 
to  any  provisions  of  the  act ;"  nor  could  any  dividend-  be  paid  on  such  a  debt 
until  the  creditor  surrendered  his  advantage. -^^^  The  words  quoted  do  not 
appear  in  the  present  act.  Further,  the  definition,  of  "  preference "  was,  l)y 
a  shifting  of  clauses  while  the  bill  was  in  committee,  so  changed  as  to  lead 
to  the  ruling  that  any  payment  by  debtor  to  creditor,  after,  though  without 
knowledge  _of,  actual  insolvency,  was  a  preference,  even  though  lacking  intent 
and  made  years  before.  This  question  is  discussed  at  length  elsewhere.^'" 
A  few  of  the  more  valuable  cases  on  the  now  historic  controversy  will  be  found 
in  the  foot-note."^    Carson,  Pirie  &  Co.  v.  Chicago  Title  &  Trust  Co."^  settleid 

168.  Cook  V.  Farrington,  104  Mass.  212.  177.    See   discussion   under   Section  Sixty, 

169.  Merchants'  Bank  v.  Comstock,  55  N.      post. 

Y.  24.  178.  Declaring    payments    in    due    course 

170.  In  re  Loden  (D.  C,  Ga.),  25  Am.  B.  preferences. —  In  re  Knost  (Ref.,  Ohio),  2 
R.  917,  184  Fed.  965.               .  Am.    B.    R.    471 ;    In    re    Conhaim    (D. .  0., 

171.  Lacy  v.  Citizens'  Bank  (C.  C.  A.,  8th  Wash.),  3  Am.  B.  R.  249,  97  Fed.  923; 
Cir. ) ,  28  Am.  B.  R.  433,  198  Fed.  484.  Columhua   Elec.   Co.   v.   Worden    (C.  C.   A., 

172.  In  re  Hayward  (D.  C,  Pa.),  12  Am.  7th  Cir.),  3  Am.  B.  R.  634,  99  Fed.  400;  In 
B.  R.  264,  130  Fed.  720.  re  Fixen   (C.  C.  A.,  9th  Cir.),  4  Am.-  B.  R. 

173.  Courtney  V.  Fidelity  Trust  Co.  (C.  C.  10,  102  Fed.  295.  Contra:  In  re  Piper,  2 
A.,  6th  Cir.),  33  Am.  B.  R.  400,  219  Fed.  N".  B.  N.  Rep.  8;  In  re  Smoke  (D.  C,  N.  Y.), 
57.  4  Am.  B.  R.  434,  104  Fed.  289;  In  re  Hall 

174.. In  re  Jones   (D.  C,  Mich.),   18  Am.  (Ref.,  N.  Y.),  4  Am.  B.  R.  671.    Apparently 

B.  E;  206,  151  Fed.  108.  contra,  even  since  Carson,  etc.,  Co.  v.  Chicago 

175.  See  Am.  Bankr.  Dig.,  §§  767-784.  Title  &  Trust  Co.,  182  U.  S.  438,  5  Am.  B.  R. 

176.  Act  of  1867,  §  23,  R.  S.,  §  6084.  Com-  814;  In  re  Dickson  (C,  C.  A.,  1st  Cir.),  7 
pare  In  re  Kingsbury,  Fed.  Cas.  7,816;  In  re  Am.  B.  R.  1S6,  111  Fed.  736. 

Walton,  Fed.  Cas.  17,130;  In  re  Forsyth,  Fed.  179.  182  XJ.  S.  438,  5  Am.  B.  R.  814. 

Cas.  4,948;  In  re  Currier,  Fed.  Cas.  3,492. 
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the  matter.  After  it,  all  payments  subsequent  to  insolvency  were  preferences, 
the  surrender  of  which  was  required  before  the  claim  of  a  creditor  so  "pre- 
ferred "  could  be  allowed.  A  further  effect  of  that  decision  was  to  declare 
in  substance  that  all  of  the  indebtedness  of  the  bankrupt  to  a  particular 
creditor,  existing  during  the  period  of  insolvency,  was  to  be  treated  as  one 
claim,  and  any  payment  made  and  received,  even  in  gGod  faith,  by  both  parties 
during  such  period  was  to  be  treated  as  a  preference,  and  must  be  surrendered . 
before  the  balance  of  the  claim,  or  any  part  of  it,  could  be  allowed. ^^^  Under 
the  act  before  the  amendment  of  1903  it  was  frequently  held  that  a  creditor 
was  not  required  to  surrender  a  payment  made  on  an  open  account  where,  at 
the  time  of  such  payment  or  subsequent  thereto,  the  creditor  extended  new 
credits  to  the  bankrupt  in  excess  of  the  amount  of  such  payment,  the  net 
result  of  the  entire  transaction  being  to  increase  the  indebtedness  to  the 
creditor,  and  the  value  of  the  bankrupt  estate  being  enhanced  to  a  like 
amount.-'*^ 

(2)  The  amendments  of  1903. —  The  conditions  resulting  from  this  new 
doctrine — a  reversal  of  the  settled  policy  of  all  bankruptcy  laws  to  protect 
transactions  in  due  course  even  up  to  the  moment  of  bankruptcy^*^ — were  so 
unsatisfactory  to  business  men  and  disastrous  to  the  credit  system,  that  the 
demand  for  remedial  legislation  became  practically  unanimous.  Congress 
has  responded  by  amendment  (1)  making  it  certain  that  no  transaction  more 
than  four  months  before  the  bankruptcy  is  a  preference,^®*  and  (2)  limiting 
that  which  must  be  surrendeired  as  a  condition  precedent  to  proving  a  debt  to 

(a)  preferences  that  are  "voidable  under  section  sixty,  subdivision  fe,"  and 

(b)  advantages  possessed  by  creditors  "  to  whom  conveyances,  transfers,  assign- 
ments, or  incumbrances,  void  or  voidable-  under  §  67,  subdivision  e,  have  been 
made  or  given." 

(3)  Meaning  of  the  amendments. — Considered  broadly,  subsection  . 9 
seems  now  to  mean  what  the  "  protected  transactions "  clauses  of  the  English 
system  have  meant  for  nearly  two  centuries.  He  who  has  obtained  an  advan- 
tage over  other  creditors,  in  any  of  the  ways  indicated  in  the  present  law, 
and  only  such  an  one,  must  hereafter  surrender  his  advantage  before  His  claim 
can  be  filed  or  allowed.  The  intention  of  its  framers  is  expressed  in  the 
sentence  next  before  the  last.^**     There  may  be  some  question,  for  instance, 

180.  In  re  Delling  (D.  C,  N.  Y.),  10  Am.  Grocery  Co.,  193  U.  S.  526,  11  Am.  B.  T?. 
B  R  688  124  Fed.  852.  See  also  In  re  596;  Matter  of  W^tkinson  (D.  C,  Pa.),  16 
Jones'  (D.  C,  S.  Car.),   10  Am.  B.  R.  513,      Am.  B.  E.  38,  143  Fed.  602. 

123  Fed.   128.     Contra:  In  re  Wolf   (D.   C,  182.  See  English  Act  of  1883;  §  49.     See 

Tenn.),  10  Am.  B.  R.  153,  122  FSd.  127,  hold-  also  historical  review  in  In  re  Hall,  4  Am. 

ing  that  the  case  of  Carson,  etc.,  Co.  v.  Chi-  B.  R.  671.                                  \ 

cago  Title  &  Trust  Co.,  182  IT.  S,  438,  5  Atn.  183.   This  change  is  considered   in   detail 

B.  E.  814,  did  not  apply  to  a  payment  in  full  under  §  60. 

of  a  separate  and  independent  debt.  184.  The    Intention    of    Congress ,  is    indi- 

181.  Matter  of  Sagor  (C.  C.  A.,  2  Cir.),  cated  by  the  following  from  the  analysis 
9  Am'  B.  R.  361,  121  Fed.  658;  GanS  v.  accompanying  the  House  revision  of  the 
Ellison    (C.   C.   A.,  Sd   Cir.),   8  Am.   B.   E.  amiendatory  bill.                             - 

153     114    Fed     734-    Kimball   v.   Eosenham  "  Carson,  etc.,  Co.  v.  Chicago  Title  &  Trust 

Co  '  (C    C.  A.,  8th  Cir.),  7  Am.  B.  R.  718,  Co.,  182  U.  S.  438,  5  Am.  B..  E.  814,  having 

114   Fed    85-    Peterson  v.  Nash    (C.   C.  A.,  held  that  §  60-a  is  a  definition  of  'prefer- 

8th  Cir.),  7 'Am.  B.  E.   181,  112  Fed.  311;  ence,'   it  necessarily   follows  that   payments 

Dickson  v    Wyman    (C.   C.  A.,  1st  Cir.),  '7  and  other  bona  fide  transactiohs  after  actual 

Am.  B.  E.   186,   111   Fed.  726.'    These  cases  insolvency,  though  in  duecourse  of  trade  and 

were  cited  and'  ap|jarently  approved  in  the  without   knowledge   or   reasonable    cause   to 

case  of  Jaxjuith  v.  Alden,  189  V.  S.  78,  9  Am.  believe  that  a  preference  was  intended,  must 

B    E    73      See  also  Yaple  v.  Dahl-Millakan  be,  under  §  57-g,  sua-reridered  before  a  creditor 
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about  the  necessity  of  surrendering  where  the  advantage  consists  of  a  lien 
through  legal  proceedings  within  the  preference  period,  such  a  lien  not  being 
strictly  either  a  conveyance,  transfer,  or  assignment,  or  even  an  ineuihbrance 
in  the  common  meaning  of  the  vpord.  The  intention  to  require  the  surrender 
of  such  an  advantage  is  nevertheless  clear;  nor  is  it  doubted  that  the  words  of 
the  law  accomplish  it.  The  discrepancies  between  a  preference  which  is  an 
act  of  bankruptcy. ■^^^  and  one  that  is  even  now  merely  voidable  may  also 
cause  discussion.  Again,  the  intention  is  clear..  If  not  voidable  under  §  60-b, 
a  preference  need  hot  be  surrendered ;  reasonable  cause  to  believe  a'  preference 
intended  must  appear.  ^®^  But  as  to  transfers  it  must  appeair  that  they  were 
made  with  a  fraiidulent  intelit.-'^®'^  Cases  under  the  former  law  are  not  in 
point,  save  remotely,  and  are,  therefore,  not  cited.  Still,  whatever  be  the 
ultimate  decisions  as  to  transactions,  less  common  or  more  suhject  to  suspicion, 
the  exasperating  practice  of  requiring  the  surrender  of  mere  payments,  made 
and  received  in  due  course,  is  at  an  end.  It  is  now  definitely  established 
that  where  a  creditor  at  adjudication  has  a  claim  for  a  balance  due  upon  an 
open  account  for  goods  sold  and  delivered  to  the  bankrupt  within  the  four 
months'  period,  payments  received  by  the  creditor  within  said  four  months, 
and  in  good:  faith,  without  knowledge  of  the  bankrupt's-  insolvency,  do  not 
constitute  preferences  which  must  be  surrendered  before  proof  of  the  claim 
for  the  balance  due  will  be  allowed.^^*  ^  k 

(4)  Effect  of  amendments  of  1903.-^  The  effect  of  this  change  in  §  57-g 
is  to  make  only  those  preferences  voidable  which' are  made  so  by  §  60-b,  or 
by  §  67-e,  .which  latter  refers  only  to  conveyances  made  with,  intent  to 
defraud  creditors  or  rendered  invalid  by  some  statute  of  the  State.  Section 
60-b,  thus  referred  to,  makes  transfers  voidable  by  the  trustee  when  the 
creditor  has  reasonable  cause  to  believe  that  the  debtor  intends  thereby  to 
create  a  preference.^®®  .'Only  creditors  whose  transactions  have  been  entirely^ 
in  due  course  will  be  apt  to  offer  proofs  for  allowance.  This  objection  will, 
therefore,  not  often  be  made.  If  it  is  —  as  to  prevent  voting  for  trustee — 
it  must  usually  be  heard  and  decided  somewhat  summarily.  The  action  of 
the  creditor  in  surrendering  or  not  will  often  turn  on  the  decision.  Whether, 
if  he  does  not  surrender  after,  the  point  is  raised,  he  can  thereafter  prove  his 
debt  is  a  question;  it  is  thought  that,  even  after  a  refusal,  the  creditor  can 
surrender  at  any  time  before  a  suit  is  brought.^*'*  For  time  when  this  amend- 
ment went  into  effect,  see  "  supplementary  section  to  amendatory  act,"  post. 

(5)  Cases  price  to  amendment  of  1903  still  valuable. —  The  amend- 
ments just  considered  have  rendered  many  cases  decided  under  the  law  of 
1898  no  longer  applicable,   and  they  will  not  be  cited.      Some  cases   are 

who  received  siich  a  payment  could  prove  the  187.  In  re  Bloch    (C.  C.  A.,  2d  €ir.),   15 

balance  of  his  debt.    This  was  not  what  was  Am.  B.  R.  748,  142  Fed.  674. 

intended  by  the  framers  of  the  law.     There  188.  Wild  &  Co.  v.  Provident  Life  &  Trust 

is  a  very  urgent  and  widespread  demand  for  Co.    (Sup.  Ct.),  214  U.  S.  292,  22  Am'.  B.  E. 

such  an  amendment  as  will  obviate  this  men-  109;  Yaple  v.  Dahl-Milliken  Qrocery  Co.,  193 

ace  to  trade."  U.   S.   526,    11   Am.    B.   R.   596;   Matter   of 

The   fundamental   purpose   of   this   provi-  Farmer's'Store  &  Supply  Co.  (D.  C,  W.  Va.), 

sion   is   to    secure   an    equality   of   distribu-  32  Am.  B,  R.  638,  214  Fed,  505. 

tion    of    the    assets    of    a    bankrupt    estate.  189.  In  re  First  Nat.  Bank  of  Louisville 

K-eppel  V.  Tiffin  Savings  Bank,  197  U.  S.  356,  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766,  156 

13  Am.  B.  R.  552.-  Fed.   100. 

185.  Compare  ^  3-a(2)   with  §  60-a-h.  190.  Compare  cases  under  this  section,  sub- 

186.  In   re   Hdnes    (D.    C,   Pa.),    16   Am.  title  "What  is  a  Surrender,"  post. 
B.  B.  495,  144  Fed.  142. 
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nevertheless  still  of  value.  Those  bearing  on  (1.)  what  is.  a  preference^  and 
(2)  whether  a  credit  granted  in  good  faith  after  the  commission  of  a  pref- 
erence may  be  set  off  against  the  preference  in  determining, the  amount  to 
be  surrendered,  will  be  found  elsewhere.  ^*^  That  until  surrender  a  creditor 
has  not  a  provable  debt  and  may  not  be  a  petitioning  creditor  in  an  involun- 
tary case  is  still  the  law.^®^  So  also,  it  seems,  is  the  doctrine  that  where 
the  principal  creditor  cannot  prove  without  surrendering,  a  guarantor  cannot/** 
Likewise,  the  rule  that  creditors  who  cannot  prove  vyithotit  surrendering  their 
advantage  on  a  particular  debt,  cannot  prove  other  and  detached  debts  not 
so  tainted,^^*  also  that  it  is  immaterial  whether  the  creditor  is  entitled  to 
priority  or  not.^®^  The  difference  between-  a  mere  preference  and  a  voidable 
preference,  discussed,  in  some  of  the  cases, ^®®  now  becomes  important;  the 
former  need  not  be  surrendered.  ^^'^ 

(6)  When  sueeenbee  eeqtjieed. — (I)  In  general.- — As  the  law  now  stands 
no  claim  is  allowable  where  the  claimant  has  received  any  advantage  over  his 
co-claimants  by  means  of  a  preference  which  is  voidable  under  §  60-b,  or  by 
means  of  a  conveyance,  transfer,  assignment  or  incumbrance  which  is  void 
or  voidable  under  §  67-6.^**  A  correct  understanding  of  what  is  required 
under  this  section  will  necessitate  a  careful  reading  of  the  provisions  of  those 
sections  and  of  the  cases  cited  in  the  discussion  thereunder.  A  creditor  who 
has  a  voidable  preference  may  mate  and  file  his  formal  proof  of  claim,  without 
surrendering  his  preference,  and  in  that  sense  his  claim  is  provable.  In  other 
words,  it  is  susceptible  of  a  formal  statement  in  writing  which  may  be  filed 
in  court.  But  the  claimant  may  not  secure  ai  allowance  of  his  claim,  he 
may  not  vote  upon  it  at  a  meeting  of  creditors,  he  may  not  obtain  any  advan- 
tage by  means  of  it  in  the  bankruptcy  proceedings,  until  he  first^  surrenders 
his  preference.^®*  It  is  incumbent  on  the  parties  opposing  a  claim  to  prove 
that  in  fact  a  preference  has  been  received.^     The  surrender  must  be  made 

191  See  discussion  under ■  Section  Sixty  of  (Ref.,  Iowa),  6  Am.  B.  E. .660;  In  re  Read 
this  work.  (Ref.,  N.  Y.),  7  Am.  B.  R.  111.                  . 

192  In  re  Rogers  (D.  C,  Ark.),  4  Am.  196.  Compare,  for  instance.  In  re  Hall 
B    E.'540,   102  Fed.  687.  (Ref.,  N.  Y.),  4  Am.  B.  R.  671.     For  a  case 

193  In  re  Schmechel  Co.  (D.  C,  Mo.),  where  hona  fides  was  the  test,  see  In  re 
4  Am.  B.  R.  719,  104  Fed.  64;  In  re  Hurl-  Wyly  (P.  C,  Tex.),  8  Am.  B.  R.  604,  116 
butt  (C  C  A,  2d  Cir.),  16  Am.  B.  R.  198,  Fed.  38.  And  compare  In  re  Bullock  (D.  C, 
14'!  Fed!  958-  '  N.  Car.),  8  Am.  B.  R.  646,  116  Fed.  667. 

194.  In  reTeslow  (D.  C,  Minn.),  4  Am.  197.  Cases  where  transactions  thought 
B.    E.    757,    104    Fed.  •229;    In   re   Conhaim       preferences  under  the  former  law  were  held 

*(D   'C     Wash.),  3  Am.  B.     R.  249,  97  Fed.  not   so,   are   the  following:      In  re   Stevens, 

9.23-  Matter  of  Beswick   (Ref.,  Ohio),  7  Am.  Fed.   Uas.    13,391;    In  re   Horton,  Fed.   Cas. 

B   R   395-  In  re  Meyer  (D.  C,  Tex.),. 8  Am.  6,707;. In  re  Independent  Ins.  Co.,  Fed.  Cas. 

B.  R    598',  115  Fed.  997;    Swarts  T.  Fourth  7,019.     The  elements  of  "preference"  under 

Nat.  Bank   (C.  C.  A.,  8th  Cir.),  8  Am'.  B.  R.  that  law  were  so  different  from  those  under 

673*  117  Fed.' 1.     Contra,  under  the  former  the   present  law   as    amended   as   to    render 

law'    In   re  Arnold,    Fed.    Cas.    551;   In   re  these   and    similar    cases    valuable   only    aa 

Richter, -Fed.   Cas.    11,803.     But   see   In   re  suggestions,  not  as  precedents. 

Barnes    Fed   Cas    1 013 '  198.  Matter  of  National  Boat  &  Engine  Co. 

'      A  creditor  having  two  distinct  claims  of  (D.  C,  Me.),  33  Am.  B.  R.  154,  216  Fed.  208, 

the  same  class,  both  of  which   are  due  at  citing  Collier  on  Bajikruptcy  (9th  ed.),  731. 

the  time  of  his  receiving  a  preferential  pay-  199.  Stevens  v,  Nave-MoCord  Co.  (C.  C.  A., 

ment  upon  pne  of  them,  is  not  entitled  to  8th  Cir.),  17  Am.  B.  E.  609,  150  Fed.  71; 

prove  either  claim  until  he  has  surrendered  In  re  Greenberger    (D.   C,  K  Y.),  30  Am. 

the  preference     In  re  Mayo  Contracting  Co.  B.  E.   117,  203   Fed.   583.     See  Am.   Bankr. 

(D  C,  Mass.),  19  Am.  B.  E.  551,  157  Fed.  Dig.  §,§  767-780., 

469'                   ''  200., In  re  Hickey  (D.  C,  la.),  7  Am.  B.  R. 

195.  In  reBashline    (D.  C,  Pa.),  6  Am.  282,  112'Fed.  287. 
B.    R.    194,    109    Fed.    9651   In    re    Proctor 
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to  the  trustee,  and  not  to  the  bankrupt  or  any  other  person.^"^  It  is  no  objec- 
tion to  a  surrender  that  there  is  no  trustee  to.  receive  the  same  since  the  estaite 
can  be  reopened  under  section  2  (S).^**^ 

(II)  Compulsory  surrender  not  a  penalty. —  Subsection  g  was  not  intended 
to  impose  a  penalty,  but  merely  to  give  creditors  'who  received  preferences 
options  to  keep  what  they  have  received  and  take  no  dividends  from  the  estate^ 
or  to  surrender  their  preference  and  share,  equally  with  other  creditors  in  the 
general  distribution.^"^  And  this  right  would  not  appear  to  be  affected  by,  the 
fraud  of  the  creditoir  in  trying  to  secure  an  advantage  over  other  creditors, 
in  the  preferential  payment  of  his  debt,  which  was  valid  at  its  inception.^*** 
As  held  by  the  Supreme  Court  the  act  contains  no  language  forfeiting  the 
whole  or  any  part  of  an  otherwise  valid  claim,  on  the  ground  that  the  creditor 
has  afterward  been  guilty  of  fraud,^'  and  this  being  so  the  courts  have  no 
authority  to  enlarge  the  statute  by  adding  such  a  provision.^"® 

(III)  Result  of  transactions  beneficial  to  estate. — The  fact  that  the  net  result 
of  transactions  within  the  four  months  was  beneficial  to  the  estate  does  not 
relieve  the  creditor  from  surrendering  a  large  payment  made  on  an  account 
which  had  run  for  a  long  time  prior  to  such  period. ^"^  But  payments  on  a 
running  account  are  not  to  be  considered  as  preferences,  required  to  be  sur- 
rendered, where  new  sales  succeed  payments  and  the  net  result  is  to  increase 
the  value  of  the  estate.^"®    Where  in  a  running  account  payments  by  the  bank- 


201.  In  re  Bailey  (I>.  C,  Utah), '24  Am. 
B.  R.  201,  176  Fed.  990. 

202.  In  re  Feinberg  &  Sons  (D.  C,  Mass.), 
26  Am.  B.  B.  587,  187  Fed.  283,  holding  that 
when  at  the  time  proofs  of  claims  against  the 
bankrupt's  estate  were  presented  to  the  court 
there  was  a  trustee  capable  of  acting,  but  the 
claims  were  not  submitted  for  allowance  until 
after  the  trustee's  final  account  had  been  al- 
lowed and  he  had  been  discharged,  and  a  com- 
position agreement  made'  prior  thereto  had 
been  confirmed  by  the  court,  and  it  appears 
that  the  claimant  had  received  from  the 
bankrupt  a  preference  voidable  under  section 
60-b,  the  surrender  of  the  preference  is  a 
condition  -  precedent  to  the  allowance  of  the 
claims. 

203.  In  re  Coiihaim  (D.  C,  Wash.),  3  Am. 
B.  R.  250,  97  Fed.  923;  Keppel  v.  Tiffin 
Savings  Bank,  197  U.  S.  356,  13  Am:  B.  R. 
552. 

A  preferred  creditor's  claim  will  be  dis- 
allowed unless  he  surrenders  his  preference. 
In  re  Coffey  (Ref.,  N.  Y.),  19  Am.  B.  R. 
148,  167. 

i!04.  Matter  of  Bergdoll  Motor  Co.  (C.  C. 
A.,  3d  Cir.),  37  Am.  B.  R.  501,  233  Fed.  410, 
holding  that  a  creditor  whose  receipt  of  a 
voidable  preference  has  been  set  aside,  may 
subsequently  prove  his  claim,  which  was 
untainted  by  fraud  in  it?  inception,  although 
he  attempted  to  secure  a  preferential  pay- 
ment by  fraud. 

205.  Keppel  v.  Tiffin  Savings  Bank,  197 
U.  S.  362,  13  Am.  B.  R.  552. 

206.  Matter  of  Bergdoll  Motor  Co.  (C.  C. 
A.,  3d  Cir.),  37  Am.  B.  R.  501,  233  Fed.  410. 

207.  In  re  Watkinson  (Ref.,  Pa.),  17  Am. 
B.  R.  56. 


208.  Wild  &  Co.  v.  Life  &  Trust  Co.  (C. 
C.  A.,  3d  Cir.),  18  Am.  B;  R.  506,  153  Fed. 
562,  affg.  17  Am.  B.  R.  56.  This  case  was 
reversed  by  the  Supreme  Court  on  the  ground 
that  the  court  below  had  directed  a  surrender 
of  a  payment  made  during  the  four  months' 
period,  notwithstanding  the  fact  that  the 
creditor  had  no  knowledge  of  the  insolvency 
of  the  bankrupt.  See  214  U.  S.  292,  22  Am. 
B.  R.  109.  The  decision  in  this  case  is  based 
upon.  Car  son,  etc.,  Co,  v.  Chicago  Title  & 
Trust  Co.,  182  U.  S.  438,  5  Am.  B.  R.  814, 
and  Jaquith  v.  Alden,  189  U.  S.  78,  9  Am. 
B.  R.   73. 

Payments  on  running  accounts. —  In  the 
case  of  Jaquith  v.  Alden,  189  U.  S.  78,  9 
Am.  B.  R.  773,  it  was  held  that  where  a 
debt  for  goods  sold  to  the  bankrupt  upon  a 
running  account  was  all  incurred  within 
the  four  months'  period  while  he  was  in- 
solvent, of  which  fact  the  creditor^  was 
ignorant,  paynaents  on  account  do  not  con- 
stitute preferential  transfers  which  must  be 
surrendered  before  the  creditor  can  prove 
his  claim,  although  the  greater  part  thereof 
was  for  goods  sold  before  the  last  payment 
wp,s  made ;  Matter  of  Sagor  &  Bro.  ( C.  C.  a., 
2d  Cir.),  9  Am.  B.  R.  361,  121  Fed.  658. 
In  the  case  of  Yaple  v.  Dahl-Millakan 
Grocery  Co.,  193  U.  S.  526,  11  Am.  B.  E.  596, 
it  was  held  that  where  a  creditor  has  a  claim 
against  an  insolvent  debtor  for  the  balance 
due  upon  an  open  account  for  goods  sold  and 
delivered  four  months  before  the  debtor's 
adjudication  as  a  bankrupt,  and  during  the 
same  period  makes  a  number  of  sales  of 
merchandise  on  credit  which  becomes  a  part 
of  the  debtor's  estate,  payments  on  account 
from   time  to  time   received   in   good   faith 
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rupt  within  the  four  months'  period  have  induced  new  credits  which  resulted 
in  the  net  increase  of  the  estate,  the  Creditor  may  be  said  to  have  once  sur- 
rendered his  preference  by  the  giving  of  the  subsequent  credit,  but  where 
the  bankrupt,  beginning  far  beyond  the  four  months'  liinit,  makes  a  number 
of  purchases  and  then  finally  within  the  four  months  makes  a  large  payment 
on  account,  the  creditor  has  been  preferred.^**® 

(IV)  Intent  to  prefer. — A  preference  must  have  been  actually  intended  in 
fact  on  the  debtor's  part,  or  there  must  have  existed  what  .the  law  regards  as 
the  equivalent  of  such  an  intent  on  his  part,  and  such  intent  is  not  to  be 
conclusively  presumed  from  the  mere  fact  that  the  debtor  knows  himself  to 
be  insolvent.  A  trust  deed  given  to  secure  the  repayment  of  funds  mis- 
appropriated  within  four  months  prior  to  the  bankruptcy  of  the  grantor 


without  knowledge  of  the  debtor's  insolvency 
on  the  part  of  the  creditor,  do  not  constitute 
preferences  which  he  is  obliged  to  surrender 
before  he  can  prove  his  claim.  In  the  case 
of  In  re  Jourdan  (C.  C.  A.,  1st  Cir.),  7 
Am.  B.  R,  186,  111  Fed.  726,  the  court  said: 
"  While  the  Supreme  Court  has  adopted  a 
liberal  construction  of  the  statute  in  ques- 
tion and  we  are  bound  to  follow  it,  there 
must  be  a  limit  to  that  method  of  interpre- 
tation and  these  cases  reach  it.  It  is  beyond 
all  reason  to  hold  because  a  creditor  has,  in 
the  ordinary  course  of ,  business,  during  the 
four  months  preceding  bankruptcy  received 
payments  which  under  some  circumstances 
might  operate  as  a  preference  in  aomeviews 
of  the  law,  that  that  fact  can  be  held  to  bar 
the  proof  of  his  claim  when,  looking  at  all 
the  transactions  together,  they  demonstrate 
not  only  that  they  were  without  any  inten- 
tion to  acquire  any  unjust  preference,  but 
also  that  they  have  increased  the  net  indebted- 
ness to  the  creditor  and  correspondingly 
increased  the  bankrupt's  estate.'  In  order  to 
avoid  so  unreasonable  a  result,  we  might 
say  that  all  the  transactions  covered  by  the 
account  current  should  be  regarded  as  one, 
so  that  it  could  not  be  held  that  the  effect 
of  the  payipents  was  to  enable  the  creditors 
at  bar  to  obtain  a  greater  percentage  of  their 
debt  than  any  other  creditor  of  the  same 
class,  within  the  meaning  of  paragraph  a  of 
section  60." 

Payments  to  an  attorney  in  the  settle- 
ment of  a.  running  account  places  him'  in 
the  same  position  as  any  other  creditor  whose 
claims  have  been  paid  within  the  four  months' 
period,  and  such  payments  to  the  extent  of 
an  excess  of  a  reasonable  allowance  will  be 
deemed  preferential.-  In  re  Shiebler  &  Co. 
(D.  C,  N.  Y.),  20  Am.  B.  E.  777,  163  Fed. 
845. 

209.  In  re  Watkinson  (D.  C,  Pa.),  17  Am. 
B.  R.  56,  146  Fed,  142;  Kimball  v.  Rosen- 
ham  Co.  (C.  C.  A.,  8th  Cir.),  7  Am.  B.  R. 
718,  114  Fed.  85. 

210.  In  re  Mayo  Contracting  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  551,  157  Fed.  469.  See 
Ani'.  Bankr.  Big.  §  771. 

Receipt  of  payment  on  pre-existing  debts 
by  the   creditors,   within   the   four   months' 


period,  is  sufiScient  cause  to  believe  a  prefer- 
ence irttended.  In  re  Andrews  (C.  C.  A., 
1st  Cir.),  16  Am.  B.  R.  387,  144  Fed.  922, 
affg.  14  Am.  B.  R.  247. 

The  test  is  whether  the  creditor  who  is 
charged  with  having  received  a  voidable  pref- 
erence had  at  the'  time  of  receiving  it  such 
information  as  ought  to  have  led  a  reasonably 
prudent  man  to  the  conclusion  that  a  prefer- 
ence was  thereby  intended.  In  re  Pfaffinger 
(D.  C,  Ky.),  18  Am.  B.  R.  807,  154  Fed.  528; 
Constam  v.  Haley  (C.  C.  A.,  6th  Cir.),  30 
Am.  B.  R.  650:;  206  Fed.  260. 

Partial  payment  on  a  note  does  not  con- 
stitute a»  preference  which  must  be  surren- 
dered uiider  this  subdivision.  Rutland 
County  Nat.  Bank  v.  Graves.  (D.  C,  Vt.), 
19  Am'.  B.  R.  446,  156  Fed.  169. 

Surrender  of  money  ■  paid  to  wife  for 
family  expenses.—  Where  the  wife  of  a 
bankrupt  filed  a  claim  to  the  allowance  of 
which  objection  was  made,  that  within  the 
four  months'  period  prior  to  the  adjudication 
the  bankrupt  had  made  payment  to  his  wife 
which  constituted  a  preference,  to  be  sur- 
rendered before  allowance  of  her  claim,  and 
the  only  evidence  relating  to  such  payment 
was  the  testimony  of  the  wife  herself  who 
stated  that  the  sum  was  to  be  paid  to  and 
used  by  her  for  living  expenses  and  not  in 
part  payment  of  the  debt,  a  finding  by  the 
referee  that  a  preference  had  been  received 
which  should  be  surrendered  before  allowance 
of  her  claim  was  ijoproper.  Neumann  v. 
Blake  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  575, 
178  Fed.  916. 

Payment  by  corporation  to  ofScer. — Where 
claimant  who  was  bankrupt's  president  and 
manager  ascerta,ined  after  he  became  con- 
nected with  bankrupt  that  it  was  insolvent 
and  was  in  a  position  to  know  that  such 
condition  continued  imtil  bankruptcy  inter- 
vened, bankrupt  was  chargeable  with  his 
knowledge,  and  payments  made  to'  claimant 
within  the  four  months'  period  on  account 
of  money  loaned  by  him  to  bankrupt  consti- 
tuted preferences  which  were  recoverable  by 
bankt-upt's  trustee  and  which  should  be  sur- 
rendered before  a  claim  for  the  balance  due 
on  such  loan  could  be  allowed.     Cooper  v. 
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constitutes  a  preference  which  must  be  surrendered,  before  proof  of  the  claim 
based  upon  the  misappropriation.^^^  It  must  appear  aflBrmatively,  where  the 
surrender  of  a  preference  is  insisted  tipon,  that  the  creditor  had  reasonable 
cause  to  believe  that  the  transaction  would  result  in  a'  preference,  and  to  this 
end  the  trustee  attacking  the  creditor's  claim  has  the  burden  of  proving  the 
essential  elements  of  a  voidable  preference. *^^ 

(V)  Distinct  and  independent  (?e&i5s.— Where  payments  were  made  upon 
an  indebtedness  during  the  period  of  four  nlonths  prior  to  the  debtor's  bank- 
ruptcy, and  notes  were  given  for  the  balance,  such  notes  'cannot  be  proved  as 
independent  debts  without  a  surrender  of  such  paymfent.^^'  A  creditor  who 
holds  two  separate  and  distinct  debts  against  the  estate  of  a  bankrupt  must 
surrender  a  preferential  payment  on  one  of  such  debts  before  he  can  prove 
the  other. ^"  But  where  such  payment  is  made  upon  a  distinct  and  independ- 
ent debt  from  that  which  is.  squght  to  be  proved  it  need  not  be  surrendered.^^^ 
Thus,  if  a  creditor  has  received  a  preference  from  a  firm  composed  of  two 
persons,  but  has  an  individual  claim  against  one  of  them,  he  may  prove  the 
latter  without  surrendering  his  preference.^^® 

,  (7)  Payment  o^"  n(3tes  disgounted  at  a  bank. —  The  payment  of  notes 
given  to  third  parties  and  discounted  by  a  bank  is  a  preferential  payment  to 
the  bank  and  not  to  the  payees  of  the  notes,  and  must  be  surrendered  before 
the  bank  can  prove  its  claim  for  other  indebtedness  of  the  bankrupt.^^''^     In 


Miller  (C.  C.  A.,  6tli  Cir.),  30  Am.  B.  R.  194, 
203  Fed.  383. 

Creditor's  knowledge  of  debtor's  insolvency 
or  intent  to  prefer. — A  farmer  operating  a 
dairy  farm  -whieh  he  rented,  within,  four 
months  before  bankruptcy  executed  a  chattel 
mortgage  to  a  creditor  and  also  assigned  a 
portion  of  the  money  due  from  the  sale  of  the 
milk.  The  creditor  knew  that  all  the  prop- 
erty on  the  farm  was  mortgaged  to  himself 
and,  others  and  that  the  farmer  was  unable 
to  pay  his  bills  as  he  had  "  dunned  "  hjm  on 
several  occasions.  Held  on  all  the  evidence, 
that  the  creditor  had  knowledge  of  the 
debtor's  insolvency  pr  intent  to  prefer,  and 
that  he  must  surrender  the  preferences  before 
being  allowed  his  claim.  Matter  of  French 
(D.  C,  N.  Y.),  37  Am.  B.E.  289,  231  Fed. 
255. 

Acconmiodation  indorser;  surrender  of 
preference  paid  to  holder.-^  An  accommoda- 
tion indorser  before  notes  are  paid  is  a  credi- 
tor, his  claim  is  provable  as  a  contingent 
claim  founded  on  a  contract,  and,  therefore, 
he  must  refund  to  the  bankrupt  estate  any 
preferential  part  payment  inade  by  the  maker 
to  the  holder  oil  account  of  the  notes  before 
he  can  prove  his  own  claim  for  payments  as 
indorser.  Piatt  v.  Ives  (Inf.  Ct.  of  Errors, 
Conn.),  32  Am.  B.  H.  846,  86  Atl.  579. 

211.  Burgoyne  v.  McKillip  (C.  C.  A.,  8th 
'Cir.),  25  Am.  B.  R.  387,  182  Fed.  452,  in 
which  case  it  vfas  also  h6ld  that  in'  case  of 
embezzlement  or  misapproipriatibn  of  funds 
by  a  bankrupt,  the  pferabn  defrauded  may  at 
his  option  assert  a  demand  as  upon  implied 
contract  to  repay  and  such  demand  is  prov- 
able in  bankruptcy.  TKe  acceptance  of  a 
trust  deed  as' security  for  the  repayment  of 


such  funds  is  an  election  to  assert  such  a 
demand.  , 

212.  Peck  &  Co.  v.  Whitmer  (C.  C.  A.,  8th 
Cir.),  36  Am.  B.  R.  722,  231  Fed.  893. 

213.  Dunn  v.  Gans  (C.  C.  A.,  3d  Cir.),  12 
Am.  B.  R.  316,  129  Fed.  750;  In  re  Thomp- 
son (D.  C,  Pa.),  10  Am.  B.  R.  288,  121  Fed. 
607 ;  arising  under  the  act  before  the  amend- 
ment of  1903. 

214.  In  re  Mayer  (D.  C,  Tex.),  8  Am. 
B.  E.  598,  115  Fed.  997;  Livingston  v.  Heine- 
man   (C.  C.  A.,  6th  Cir.),  10  Am.  B.  R.  39,- 

120  Fed.  786;  Matter  of  Silvernail  (D.  C, 
Kan.),  33  Am.  B.  R.  '59,  2l8  Fed.  979. 

815.  In  re  Abraham'  Steers  Lumber  Go. 
(C.  C.  A.,  2d  Cir.),  7  Am.  B.  R.  332,  112  Fed. 
406,  affg.  6  Am.  B.  R.  315,  110  Fed.  738; 
In  re  Seay  (D.  C,  Ga.),  7  Am.  B.  R.  700,  113 
Fed:  969;  In  re  Bullock  (C.  C,  N".  C),  8  Am. 
B.  R.  646,  116  Fed.  667;  In  re  Wolf  &  Levy 
(0.  C,  Tenn.),  10  Am.  B.  R.  153,  12a  Fed. 
127. 

21G.  In  re  Comstock  &  Co.,  12  N.  B.  R.  110, 
Fed.  Cas.  3,079. 

217.  Bartholow  v.  Bean,  18  Wall.  (U.  S.) 
635;  In  re  Hill  &  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  221,  120  Fed.  315;  In  re 
Thompson    (D.  C,  Pa.),- 10  Am.  B.  R.  288, 

121  Fed.  607;  S^icartz  v.  Fourth  Nat.  Bank 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  673,  117 
Fed.    1 ;     In    re    Waterbury    F'urniture    Co. 

_(D.  C,  Ct.),  8  Am.  B.  R.  79,  114  Fed.  225; 
Matter  of  Matthews  (Ref.,  Mass.),  15  Am. 
B.  R.  721;  In  re  Wright-Dana  Hardware 
Co.  (D.  C,  N.  Y.),  31  Ahi.  B.  R.  192;  207 
Fed.  636;  State  Bank  of  Clearwater  v. 
Ingram'  (C.  C.  A.,  8th  Oir.),  38  Am.  B.  R. 
447. 

Credit  by  clearing  house. —  In  the"  case  of 
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determining  tke  preference  to  be  surrendered  by  the  bank,,  the  .increase  of 
the  contingent  indebtedness  of  the  bankrupt  pn  the  indorsement  of  notep, 
given,  to  it  tgr  .customers  and  discounted  by  the  bank  should  not  be  con; 
siderpd,  since  it  cannot  be  :  said ,  ,that  such  increased  ,  indebtedness  resulted 
in  a  corresponding  increase  of  the  bankrupt's  egtate,^^^  ,     ;  , 

(8)  ,  Wha3?  is  a.sueee-ndee. — (I),  Compulsory  surf pnder;  effect  on  proof. — 
Here  the,  doctrines  declared  under  the  la;w  of  1867  seem,  at  least  somewhat 
applicable.  The  phrasing  of  that  statute,  undoubtedly ,  colored  sqme,  of  the 
decisions  under  it.  In  a  former  edition  of  this  work,,  the  following  -language 
was  used : "  '.'  Under  well-recognized  principles  of.  law,  a  surrender  that  is 
compulsory  is  not  a  surrender.  The  element  of  fraud, is  usually  present,  but 
may  be  lacking;  the  test  is:  was  the  act  a  voluntary  one?  Each  case  turns 
on  its  Qwn  facts  and  there  is  some  conflict,  but  the  weight  of  decision  under  the 
present  .law  supports  this  view.,"  ^^^  This  view  as  here  expressed  received  the 
approval  of  four  of  the  nine  judges  of  the  Supreme  Court,  but  the  majority 
maintained  a  contrary  view.^**  The  rule  as  now  established  is'  as  follows:  A 
creditor,  who  has  received  a  voidable  preference  and  netained  the  same  until 
deprived  thereof  by  a  judgment  of  the  court,  may  surrender  the  preference 
and  thereafter  prove  his  claim  against  the  estate. ^^; 

(IT)  Rvle  under  former  law. —  Under  the  former  law,  there  were  no 
authoritative  decisions.  They  varied  from  the  rigid  rule  that,  if  a  suit  was 
brought  to  recover,  it  was  too  latfe,^^^  to  the  rather  watery  doctrine  that,:  even 
after  judgment  adverse,  the  recusant  creditor  was  entitled  to  time  to  reflect 
and  decide  whether  he  would  pay  costs  and  yield,  or;  continue  recusant.^?' 

(Ill)  Surrender  hy  direction  of  court  or  as  a,  result  of  litigation. — A  creditor 
should  not  be  punished  for  subinitting  to  the  court  the  question  as  to  whether 
the  alleged  preference  is  voidable;  upon  determining  that  it  is  voidable,  the 
court  should  fix  a  reasonable  time  within  which  the  creditor  may  surrender 
and  have  his  claim  allowed.  Where  a  creditor  has  been  compelled  to-  sur- 
render by  direction  of  the  court  in  a  litigation  to  coinpel  suet  surrender, 
he  is  entitled  to  prove  his  claim  and  to  dividends i thereon;  the  court  may 

Rector  v.  City  Deposit  Bank  Co.,  200  TJ.  S.  and  file  his  claim,  or  abandon  his  claim  and 

405,    15   Am.   B.    R.' 336,   it  was   held   that  stand  on  his '  preference ;  he  cannot  do  both;  , 

credit  by  clearing  house  association  of  check,  Union  Central  Life  Ins.  Co.  v.  Drake   ( 0.  Cr 

payable  to  a  bank .  subsequently  adjudicated  A.,   8th  Cir.),  32  Am.   B.  R.   252,  214  Ted. 

a  bankrupt,  to  the  account  of  another  bank  536;  Matter  of  Wenatchee  Hgts.  Orchard  Co.  ■ 

in  the  association,  was  an  illegal  preference  (C.   C.    A.,   9th  dr.),   32   Am.   B.   R.    620, 

which  must  be  surrendered.  214  Fed.  227-. 

218.  In  re  Hill  &  Co.   (C.  C.  A.,  7th  Cir.),  Effect  of  fraud  in  receiving  preference. — A 

12  Am.  B.  R.  221,  130  Fed.  315.  preferred  Creditor  may  prove  his  claim  not- 

219.  Collier  on  Bankr.  (4th  and  5th  Ed.),  withstanding  there  has  been  no  surrender  of 
citing  In  re.Greth  (D.  C,  Pa.) ,  7  Am.  B.  R.  his  preference  by  him  beyond  what  is  involved 
598,  112  Fed.  978;  In  re  Owings  (D.  C,  in  the  payment  of  a  final  .judgment  secured 
Mo.),  6  Am.  B.  R.  454,  109  Fed.  623;  In  re  against  him  in  a  proceeding  instituted  by 
Keller  (D.  C.,  Iowa),  6  Am.  B.  R.  351;  109  the  trustee  to  avoid  the  preference.  This 
Fed.  131;  In  re  Beiber,  2  N.  B.  N.Rep.  943.  is  true,  although  the  creditor,  in  furtherance 
Contra:  In  re  Baker,  2  N.  B.  N.  Rep;  195.  of  his  fraud  in  receiving  the  preference,  ex- 

220.  Keppel  v.  Tiffin  Savings  Bank,  197  posed  the  estate  to  delay  and  expense  by 
U.  8.  356,  13- Am.  B.  R.  552..  prolonged  and  unwarranted  litigation.    Mat- 

221.  In  xe  Oppeaheimer  (D.  C,  Iowa),  15  ter  of  Bergdoll  Motor  Co.  {D.  C,  Pa.), 
Am,.  B.  R.  267,;140  Fed.  51;  In  re  Lange  Co.  36  Am.  B.  R.  265,  230  Fed.  248. 

(D.  C,  Iowa),  22  Ami.  B.  R.  41^,  170  Fed.,  222.  In  re  Lee,  Fed.  Cas.  8,179.     Compare 

114.  .  Compare  In  re  Privett  ( D.  a,  N".  Car. ) ,  Phelps  v.  Sterns,  Fed.   Cas.  11,080. 

13  Am.  B.  R.  151,  1,32  Fed.  592,  holding  that.  223,  Zahm  v.  Fry,  Fed.  Cas.  18,198;  Hood 
a  creditor  who  has   receivfed   a   preferential  v.  Karper,  Fed.  Cas.  6,664. 

payment  may  either  surrender  his  preference 
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settle  the  amount  of  dividend  coming  to  him,  and  the  final  decree  may  direct 
him  to  pay  over  the  full  amount  of  his  preference,  with  interest,  less  the 
amount  of  his  dividend.^^  Where  as  a  result  of  the  litigation  the  creditor 
surrenders  a  preferential  payment  he  is  entitled  to  prove  his  claim  against 
the  estate  irrespective  of  whether  the  suit  to  avoid  the  preference  was  insti- 
tuted in  a  State  court  or,  in  a  court  of  bankruptcy,  even  though  more  than  a 
year  had  expired  from  the  time  of  the  bankrupt's  adjudication.*^^  The  court 
may  summarily  diminish  or  expunge  an  allowed  claim  unless  the  claimant 
pays  to  the  trustee  the  value  of  property  of  the  bankrupt  which  he  has  taken 
and  converted  to  his  own  use  without  any  prior  claim  to  it,  after  the  petition 
in  bankruptcy  was  filed.^*®  The  surrender  must  be  to  the  trustee,  and  riot  to 
the  bankrupt.^ 

e.  Subrogation  claims. —  (1)  In  gbneeal. —  Under  subsection  i  a  surety  or 
indorser  or  other*  person  secondarily  -Jiable  for  the  bankrupt  may  prove  the 
principal  creditor's  debt,  but  only  when  the  principal  creditor  could  prove  and 
does  not.*^*  The  proving  party  simply  lias  the  same  relief  he  would  have  had 
if  the  principal  creditor  had  proved  his  claim. 


224.  Page  v.  Rogers  (Sup.  Ct.),  211  U.  S. 
575,  21  Am.  B.  E.  496 ;  Matter  of  Wenatchee 
Hgts.  Orchard  Co.  (C.  C.  A.,  9th  Oir.),  32 
Am.  B.  E.  620,  214  Fed.  227. 

Compulsory  surrender  of  preferences. — 
The  surrender  clause  contained  in  section 
57-g  should  not  be  construed  as  inflicting  a 
penalty  upon  creditors  coming  within  the 
scope  of  the  enlarged  preference  clauses  of 
the  bankruptcy  act  thereby  entailing  an  un- 
just and  unprecedent  result.  The  surrender 
clause  was  intended  simply  to  prevent  a  cred- 
itor from  creating  inequality  in  the  distribu- 
tion of  the  assets  of  a  bankrupt  estate  by 
retainilig  a  preference,  and  at  the  same  time 
collecting  di-vddends  from  the  estate  by  a 
proof  of  his  claim  against  it.  ^  Whenever  the 
preference  has  been  abandoned  or  yielded 
up  and  thereby  the  danger  of  inequality  has 
been  prevented,  such  creditor  is  entitled  to 
stand  upon  an  equal  footing  with  other  cred- 
itors and-  prove  his  claim.  Keppel  v.  TifBn 
Savings  Bank,  197  U.  S.  356,  13  Am.  B.  R. 
552. 

Where  within  the  four  months'  period  a 
bankrupt  corporation  pays  its  notes  secured 
by  mortgage  upon  property  of  the  indorser, 
and  judgment  in  an  action  to  recover  the 
payment  as  an  alleged  preference  is  rendered 
in  favor  of  the  trustee,  more  than  a  year 
after  the  adjudication  in  bankruptcy,  the 
bank,  upon  payment  into  court  of  the  full 
amount  of  the  said  judgment  with  interest 
and  costs,  is  entitled  to  prove  its  claim  upon 
the  note  as  an  unsecured  claim.  In  re  Lange 
Co.  (D.  C,  la.),  22  Am.  B.  R.  414,  170  Fed. 
114. 

Right  to  prove  as  unsecured  creditor  where 
preference  has  been  set  aside. — Where  a 
bank  in  good  faith  has  asserted  a  preference 
based  upon  certain  deed's  of  trust  executed 
by  the  bankrupt  which  were  subsequently 
held  fraudulent  and  void,  it  is  entitled  to 
prove  as  an  unsecured  creditor  for  the  amount 


of  its  indebtedness.     In  re  EUetson  Co.    (D. 
C,  W.  Va.),  28  Am.  B.  R.  434,  193  Fed.  84. 

225.  In  re  Baker  Notion  Co.  (D.  C,  N.  Y., 
24  Am.  B.  R.  808,  180  Fed.  922.  See  In  re 
Venstrom  (D.  C,  Wash.),  30  Am.  B.  R.  569, 
205  Fed.  325;  Matter  of  Hamilton  Auto- 
mobile Co.  (C.  C.  A.,  7th  Cir.),  31  Am. 
B.  R.  205,  209  Fed.  596,  holding  that  a  claim 
disallowed  because  of  the  creditors'  refusal 
to  surrender  a.  preference  may  be  subse- 
quently reconsidered  and  ,  allowed  after  the 
recovery  of  the  preference  by  the  trustee. 

226.  In  re  Patterson  Co.  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  R.  855,  186  Fed.  629. 

227.  In  re  Currier,  13  N.  B.  R.  68,  Fed. 
Cas.  3,492. 

228.  Swarts  v.  Siegel  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  E.  689,  117  Fed.  13;  In  re  Nicker- 
son  (D.  C,  Mass.),  8  Am.  B.  E.  707,  116 
Fed.  1003;  In  re, Carter  (D. 'C,  Ark.),  15 
Am.  B.  R.  126,  138  Fed.  846,  where  a  mort- 
gage was  given  by  a  married  woman  on  her 
separate  estate  to  secure  her  husband's  debt 
to  a  bank,  and  she  was  permitted  to  prove 
her  claim  for  money  paid  on  the  loan,  in 
the  name  of  the  bank;  In  re  McGuire  (D.  C., 
Ohio),  13  Am.  B.  R.  704,  137  Fed.  967.  See 
In  re  Coe  (D.  €.,  N.  Y.),  19  Am.  B.  R.  618, 
157  Fed.  308;  In  re  Lange  Co.  (D.  C,  Iowa), 
22  Am.  B.  R.  414,  170  Fed.  114;  Sessler  v. 
Paducah  Distilleries  Co.  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  723,  168  Fed.  44;  Matter  of 
Manhattan  Brush  Mfg.  Co.  (D.  C,  N.  Y  ), 
31  Am.  B.'E.  747,  209  Fed.  997;  In  re  Salva- 
tor  Brewing  Co.  (C.  C.  A.,  2d  Cir.),  28  Am. 
B.  E.  56,  193  Fed.  989. 

Claim  of  indorser  of  bankrupt  corpora- 
tion's joint  note. —  Bankrupt,  a  corporation, 
and  one  of  its  promoters,  who  was  engaged 
in  no  other  business  except  the  management 
of  the  company'^  affairs,  executed  a  joint 
negotiable  note  payable  to  the  order  of  the 
third  person  who  indorsed  it  over  to  claim- 
ant bank,  for  its  face  value  less  the  discount. 
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(2)  Claim  of  principal  to  be  proved. —  It  is  the  fixed  liability  of  the 
bankrupt  to  the  creditor  which  is  to  be  proved,  not  the  contingent  liability 
of  the  bankrupt  to  the  surety.^^  The  Surety  proves  not  his  contingent  claim, 
but  the  claim  of  the  creditor,  and  he  must  prove  it  in  tie  creditor's  name. 
This  right  to  prove  arises;  hot  from  the  original  contract,  but  from  the  equities 
of  the  subsequent  transaction.^^"  Since  the  right  to  prove  exists  primarily  in 
the  principal  creditor,  the  surety  cannot,  after  discharging  pijrt  of  the  debt, 
be  subrogated  •pro  tanto  and  prove  to  that  extent  against  the  estate. ^*^  It  is 
clear  that  if  the  principal  creditor  does  not  prove  the  debt,  the  surety  is  not 
released  by  the  bajikrupt's  discharge. ^^  The  doctrine  of  subrogation  may  be 
applied  to  permit  a  third  party  who  pays  a  debt  and  takes  into  his  possession 
perspnsil  property  held  as  security  therefor,  to  prove  the  amount  of  such  debt 
against  the  estate  of  the  bankrupt  debtor. ^^*^  A  surety  paying  the  debt  of  his 
principal  after  bankruptcy  may  set  off  the  amount  so  paid  against  his  debt 
to  the  bankrupt,  and*  this  is  so,  irrespective  of  the  provisions  of  the  bank- 
ruptcy act.^*  " 

(3)  SuEETT  ON  .ATTACHMENT  BONDS. —  A  surety  On  an  attachment  bond 
given  by  a  bankrupt  is  a  creditor,  and  if  the  surety  pays  a  judgment  rendered 
in -an  action  on  such  bond/ after  the  adjudication  of  the  bankrupt,  he  is.  sub- 
rogated to  the  rights  of  the  attachment  creditor,  and  may  proVe  the  debt  against 
the  bankrupt.'^^^  The  attachment  creditor  may  not  waive  its  claim  or  with- 
draw proof  thereof,  with  the  effect  of  depriving  the  surety  of  the  right  to  prove 
theclaim.^« 

(4)  Restoeation  of  pebfeeential  payments. — Where  preferential  pay- 
ments have  been  made  by  the  bankrupt  to  the  holder  of  notes  to  be  applied 
thereon,  and  an  indorser  subsequently  pays  the  balance  diie  on  such  notes,  he 
is  subrogated  to  the  rights  of  the  holder  cum  onere,  and  can  only  prove  such 

-  The  company  acknowledged  the  debt  to  be  its  where.,  upon  the   disaolution   of   a   firm   one 

own   and  sought  to  secure  it  by  a  deed  of  partner  agrees  with  his  retiring  copartners 

trust,  and  it  appeared  that,  at  the  time,  it  to  become  responsible  for  the  payment  of  all 

was    purchasing    new    stock    and    material.  firm  debts  and  liabilities,  the  retiring  part- 

Seld,  that  bankrupt  having  received  the  bene-  ners  become  in  equity  sureties  for  the  remain- 

flt  of  the  proceeds  of  the  note  it  was  liable  ing  partner,  and  tMs  relation  is  recognized 

therefor,    and   the   indorser    being   liable   to  in  bankruptcy. 

claimant  bank  on  his  indorsement,  he  was  235.  Kilpatrick  v.  United  States  Fidelity  & 

entitled  to  file  proof  of  claim.     In  re  EUet-  Guaranty  Co.    (C.   C.  A.,  &th  Cir.),  37  Am. 

son  Co.   (D.  C,  W.  Va.),  28  Am.  B.  K.  434,  B.  E.  36,  228  Fed.  587. 
193  Fed.  84.  236.  Waiver  by  principal;  effect. —  A  cred- 

229.  Insley-v.  Gardside  (C.  C.  A.,  9th  Cir.) ,  itor  held  an  attachment  bond  against  a  debtor 
10  Am.  B.  E.  52,  121  Fed.  699,  citing  Collier  who  was  afterwards  adjudicated  a  bankrupt, 
on  Bankruptcy  (3d  ed. ),  p.  383.  After  the  adjudication  judgment  was  entered 

230.  In  re  Bingham  (D.  C,  Vt.),  2  Am.  on  the  bond  in  a  "proceeding  pending  at  the 
B.  E.  223,  '94  Fed.  796.  See  also  Courier,  etc.,  time  of  the  adjudication.  Thereafter  the 
Co.  V.  Schaefer-Myers  Co.  (C.  C.  A.,  6th  creditor  waived  his  right  to  dividends  from 
Cir.),  '4  Am.  B.  E.  183,  101  Fed.  699;  In  re  the  bankrupt's  estate.  Beld,  that  the  surety 
Schmechel,  etc.,  Co.  (D.  C,  Mo.),  4  Am.  on  the  bond  was  a  creditor  at  the  time  of 
B.  E.  710,  104  Fed.  64.  the  adjudication  and  at  that  time  had  the 

231.  In  re  Heyman  (D.  C,  N.  Y.).  2  Am.  right  to  insist  on  the,  liquidation  of  any  claim 
B.  E.  651,  &5  Fed.  800,  and  cases  cited.  which    the    creditor   had    against   the   bank- 

232.  National  Bank  of  South  Eeading  v.  _  ruptcy  estate,  and  to  discharge  its  liability 
Sawyer  (Sup.  C£.,  Mass.),  6  Am.  B.  E.  154;  "  on  the  bond,  and  therefore  the  creditor  was 
In  re  Perkins,  Fed.  Cas.  10,983.  Compare  powerless  to  waive,  without  consideration 
Smith  V.  Wheeler,  5  Am.  B.  E.  46,  55  N.  Y.  passing  to  the  surety,  and  without  its  con- 
App.  Div.  170,  66  N.  Y.  Soipp.  780.  sent,  any  rights  it  had   against  the'fsBtate 

233    In  re  Eudd    ( D.  C.,  N.  Y. ) ,  25  Am.  of  the  bankrupt.    Kilpatrick  v.  United  States 

B   E. ^5,  180  Fed.  312.  FideUty  &,  Guaranty  Co.  (C.  C.  A.,  5th  Cir.), 

234.  See   In   re  Dillon    (D.   C,   Mass.),  4  37  Am.  B.  E:  36,  228  Fed.  587. 
Am.   B.  E.  ©3,   100  Fed.   931,  holding  that 
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notes  and  participate  in  the  distribution  of  the  bankrupt's  estate  when  he 
restores  the  preferential  paynients.^^1  Additional  illustrativei  cases  will  be 
found  in  the  foot-nbte.^^^  General  Order  XXI  (4)  should  also  be  read  in  con- 
nection with  this  subsection.  - 

f .  Penalty  and  f  orf  eitiire  claims.—  The  purpose  of  subsection  /  is  clear.  The 
creditors  at  large  are  not  to  be  mulcted  "  except  to  the  amount  of  the  pecuniary 
loss  sustained,"  interest  and  costs,  because  of  debts  owing  the  sovereign  as 
a  penalty  or  forfeiture.  This  clause  does  not  affect  a  claim  for  a  statutory 
penalty  imposed  for  non-payment ;  of  a  tax,  in  the  nature  of .  interest.^^^  A 
penalty  imposed  by  statute  for  a  wrongful  act  is  not  a  provable  claim  in  behalf 
of  the  person  for  whose  benefit  such  penalty  is  imposed.^"  A  claim  for  a 
penalty  inflicted  upon  a  corporation  for  a  failure  to  file  a  report  falls  within  this 
subsection  and  is  therefore  not  provable.^^  A  judgment  secured  on  a  penalty 
is  iiot  provable,  except  as  to  any  pecuniary  loss  sustained  by  the  act  out  of 
which  the  penalty  arose,  together  with  actual  and  reasonable  costs  and 
interest,  because  it  is  not  for  a  fixed  liability. ^^  The  general  subject  of  debts 
due  the  State  is  considered  elsewhere.^*  •      ^ 

IV.   CONTEST   OF   CLAIMS. 

a.  In  general. — >  It  is  provided  by  subsection  a  that  claims  duly  proved  shall 
be  allowed  "unless  objection  to  their  allowance  shall  be  made  by  the  parties 
in  interest."  It  is  then  provided  in  subsection  /  that. such  objections  shall 
be  heard  and  determined  "  as  soon  as  the  convenience  of  the  court  and  the 
best  interests  of  the  estates  and  the  claimant  will  permit."  Subseotioiis  k 
and  I  provide  for  a  reconsideration  and  rejection  after  allowance.^** 

b.  Objection  before  allowance. —  (1)  Pboceedings  on  contest. —  Contests 
on  claims  usually  arise  from  objections  stated  at  the  time  claims  are  called 
before  the  election  of  a  trustee.  The  result  iS  a  trial,  as  of  an  issue  in  equity, 
the  objections  being  the  bill,  tho- proof  of  debt  the' answer.^'     On  the  call  of 

237.  Livingston  v.  Heineman  (C,  C.  A.,  6th       115  Iowa  187,  and  Phillips  v.  Dreher  Shoe 
Cir.),  10  Am.  B.  R.  »9,  120  Fed.  786.  Co.   (D.  €.,  Pa.),  7  Am.  B.  R.  326,  112  Fed. 

Surrender  of  preference  by  surety,  etc. —  404;  iSwarts  v.  Bank  (C.  C.  A.,  8th  Cir.),  8 
The  rule  is  thus  stated  in  the  case  of  In  re  Am.  B.  E.  673,  117  Fed.  1. 
Siegel-Hillman  Dry  Goods  Co,  (D.  C,  Mo.),  239.  Matter  of  Seheidt  Bros.  (D.  C,  Ohio), 
7  Am.  B.  R.  351,  111  FM.  980:  "An  indorser,  23  Am.  B.  R.  778,  177  Fed.  599. 
an  accommodation  maker,  or  a  surety  on  the  240.  In  re  Southern  Steel  Co.  (D.  C,  Ala.), 
obligation  of  a  bankrupt,  is  a  creditor,  and  25  Am.  B.  E.  358,  .183  Fed.  498,  in  which 
a  payment  on  such  an  obligation  by  the  prin-  case  it  was  held  that  a  statutory  penalty  for 
cipal  debtor  while  insolvent  to  the  innocent  cutting  trees  under  Code  of  Alabama,  section 
holder  of  the  contract,  within  four  months  6035,  is  not  in  the  nature  of  an  implied  con- 
before  the  filing  of  the  petition  for  adjudica-  tract  to  reimburse  the  owner  of  the  trees  to 
tion  in  bankruptcy,  will  constitute  a  prefer-  the  extent  of  the  damage  caused,  but  is  an 
ence  which  will  debar  the  indorser,  accom-  arbitrary  fine  imposed  on  the  wrongdoer  and 
modation  maker,  or  surety  from  the  allow-  ia  not  therefore  a  claim'  which  may  ibe  proved 
ance  of,  any  claim  in  his  favor  against  the  against  a  bankrupt. 

estate   of   the  'bankrupt,   unless  the   amount  241.  Matter  of  York  Silk  Mfg.  Co.   (D.  C., 

is  first  returned  to  that  estate."     See  also  Pa.),  26  Am.  B.  R.  650,  188  Fed.  735. 

In  re  Lyon   (C.  C.  A.,  2d  Cir.),  10  Am.  B.  242.  Matter  of  Abramson  and  Fichhandler 

R.   25,   121   Fed.  723;    S'warts  v.   Siegel    (C  (0.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  156,  210 

C.  A.,  8th  Cir.),  8  Am.  B.  R.  689,  117  Fed.  Fed.  878. 

13;   In  re  Scherzer    (D.   C,  Iowa),   12  Am.  843.  See    under    Sections    Seventeen    and 

B.  R.  451,  130  Fed.  631.  Sixty-four. 

238.  In   re  Christensen,  2  N.   B.  N.   Rep.  244.  See  Am.    Bankr.   Dig    §§^  747-755 
1094;  In  re  New  (D.  C.,  Ohio),  8  Am.  B.  l^.  245.  For  a  breach  of  promise  case  in  bank- 
566,    116    Fed.    116;    Whithed   v.    PiUsbury,  ruptcy,  see  In  re  Crocker    (Ref.,  N    Y  )     8 
Fed.  Cas.    17,572-     Compare   also  Hayer  v.  Am.  B.  R.  188. 

Comstock  (Sup.  Ct.,  Iowa),  7  Am.  B.  R.  493, 
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claims  duly  approved  and  filed  there  must  be  an.  oppoi-tunity  for  objections 
to  allowances  by  parties  in  interest.^®  If  the  claimant  appears  at  a  hearing 
on  his  claim  and  participates  in  a,  proceeding  without  objecting  to  the  form 
of  the  objections,  he  thereby  waives  any  informality  which  may  have  existed.^^ 

(2)  FOKM  OP  AND  MANNER  OF  MAKING  OBJECTIONS.— In  SOmC  districtS,   it 

is  me  custom  to  dispatch  business  by  noting  an  oral  objection,  with  the  proviso 
that  it  shall  be  reduced  to  writing  and  filed  within  ten  days,  or  the  claim 
stpid  allowed.  A  trustee's  objections  may  be  stated  orally,  althojigh  preferably 
they  should  be  filed  in  writing.^*®  Although  the  statute  is  silent  as  to  the  form 
of  the  objections,  it  is  better  that  they  should  be  in  writing,  and  sufficiently 
explicit  to  indicate  to  the  claimant  the  nature  and  character  thereof. ^^  The 
maimer  of  making  such  objections  is  largely  committed  to  the  discretion  of 
the  referee.^*     Theiy  need  not  be  under  oath.^^^ 

(3)  Who  may  object. —  The  phrase  "parties  in  interest"  applies  to  those 
vsrho  have  an  interest  in  the  res  which  is  to  be  administered -and  distributed  in 
the  proeeeding  and  does  not  include  those  who  are  merely  debtors  or  alleged 
debtors  of  the  bankrupt. ^.^^  Stockholders  of  a  bankrupt  corporation  having 
no  provable  claims '  against  the  corporation  are  not  parties  in  interest.^^*  An 
unsecured  creditor  may  object"  to  the  proof  of  claim  by  another  unsecured 
creditofr.*^  , 

(4)  TssTiMoiirT  UPON  HEARING  OBJECTIONS. — Testimony  taken  at  meetings 
of  creditors,  which  the  claimant  did  not  attend  and  of  which  he  received  no 
notice,  is  not  admissible  upon  the  hearing  of  his  claim,^^^  ,A  verified  proof 
of  claim  will  he  considered  as  testimony  in  behalf  of  the  claimant;  no  infer- 
ence is  to  be  dravm  from  his  failure  to  testify  itt  his  own  behalf  since  he  is 
subject  to  call  by  the  court  or  contestant. to  explain  his  claim.^^"  The  verified 
claim  of  the  claimant  has  some  probative  force.  It  is  prima  facie  evidence 
of  the  allegations  contained  therein.  A  person  who  objects  to  the  claim  must 
produce  some  evidence  in  support  of  the  assertion  that  the  claim  is  invalid. ^^ 

246   In  re  Back  Bay  Automobile  Co.    (D.  solidated    (D.  C,  Mo.),  28  Am.  B.  E.  880, 

C,  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679,  198  Fed.  316. 

revB    19  Am.   B.  K.   33;   In  re  Two  Havers  254.  In  re  Hatem    (D.    C,   N.   Car.),   20 

Wwdenware   Co.    (C.   C.   A.,   7th   Cir.),   29  Am.  B.  K.  470,  161  Fed.  895. 

Am.  B.  K.  518,  199  Fed.  877.  255.  In  re  Hersey   (D.  C,  Iowa),  22  Am. 

247.  Orr  v.  Park   (C.  C.  A.,  5th  6ir.),  25  B.  R.  863,  171  Fed.  1004. 

Am    B   R   554,  l83  Fed.  683,  citing  Collier  256.  Baumhauer  v.  Austin   ( C.  C.  A.,  5th 

on  Bankruptcy  (8th  ed.),  p.  608.  Cir.),  26  Am.  B.  R.  385,  186  Fed.  260,  revg. 

248.  In  re  Cannon  (D.  "C,  Pa.),  14  Am.  24  Am.  B.  R.  750,  179  Fed.  966;  Moore  v. 
B   R.  114,  133  Fed.«3r.  Crandall  (C.  C.  A.,  9th  Cir.),  30  Am.  B.  R. 

249.  In  re  Royce  Dry  Goods  Co.    (D.  C,  517,  205  Fed,  689. 

Mo  )     13  Am    B.  R.  257,  133  Fed.  100.  257.  Verified   claim    as    evidence.—  In   the 

250.  In  re  Cannon  (D.  C,  Pa.),  14  Am.  case  of  Whitney  v.  Dresser,  200  U.  S.  532, 
B.  R.  114    133  Fed.  837.  15   Am.   B.   R. -326,  the  court   said:     "The 

Discretion  of  referee.—  The  bankruptcy  act  wor<J3  of  the  statute  suggest  if  they  do  not 

and  the  rules  in  bankruptcy  are  silent  as  to  distinctly  import  that  the  objector  is  to  go 

the  form  of  objections  to  claims  against  the  forward    and   show   that   the   formal   proof 

bankrupt  estate  and  the  manner  of  making  is   evidence   even   when   put  in   issue.     The 

such  objections  should  be  largely  committed  words    are    '  Objections   to    claims    shall   be 

to  the  discretion  of  the  referee.    Orr  v.  Park  heard  and  determined  as  soon,'  etc.    ( §  57-f ) . 

(C.  C.  A.,  5th  Cir.),  25  Am.,B.  R.  554,  183  It   is   the  objection,  in   the   claim  which  is 

Fed   683,  citing  Collier  on  Bankruptcy   (8th  pointed  out  for,  hearing  and  determination. 

edl,  p.  608.                                              '      •  This   indicates  that   the   claim   is   regarded 

25ir  In  re  Wooteh  (D.  C,  N.  Car.),  9  Am.  a?  having  a  certain  standing  already  estab- 
B    R    247    lis  Fed.  670.                                      -  lisjhed  by  the  oath.     Some  force   also  may 

252   Matter  of  siiUy  &  Co.   (C.  C.  A--,-  2d  be  allowed  to  the  word  'proof  as  used  in 

Cir.)     18  Am.  B.  R.  123,'  152  Fed.  619...  the  act.    Conyenience,  undoubtedly,  is' on  the 

253.  In  re  Pittsburg  Lead  &  Zinc  Co.,  Con-  side  of  this  view.     Bankruptcy  proceedings 
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Where  a  claimant  promptly  files  his  claim  and  offers  evidence  in  support  of 
objections  to  a  subsequent  claim  which  is  identical,  the  subsequent  claimant 
may  be  permitted  to  introduce  evidence  in  rebuttal.^^^ 

(5)  DETBRMiNATiojsr  OF  BEFEEEE. —  The  rigbt  to  a  review  of  the  referee's 
decision  is  generally  reco^ized;  but  the  decision  below  is  in  effect  that  of  a 
court  of  first  instance  and  on  questions  of  fact  the  judge  will  not  disturb  it, 
unless  clearly  erroneous.^'  Where,  a  referee's  order  disallowing  a  claim  upon 
claimant's  proof  has  been  reversed,  the  matter  should  be  remanded  to  enable 
the  trustee  to  controvert  the  claim.^®"  A  claim  may  be  allowed  in  part  and  it 
is  not  error  for  a  referee  to  deduct  one  item  and  allow  the  claim  as  reduced 
without  requiring  it. to  be  resworn.^®* 

0.  Eeconsideration  and  rejection.— r(l)  Pbactice  and  petition. — (I)  In 
general. — A  claim  once  allowed  can  be  re-examined  and, excluded  in  whole 
or  in  part,  but  the  methods  prescribed  by,  this, section  seem  to  be  exclusive.^^ 
Such  a  claim  may  be  reconsidered  for  cause  before  the  estate  has  been  closed 
and  a  subsequent  disposition  thereof  may  be  made  according  to  the  equities.^®* 


are  more  summary  than,  ordinary  suits. 
Judges  of  practical  experience  have  pointed 
out  the  ejqpehse,  embarrassments  and  delay  , 
■which  would  be  caused  if  a  formar  objection 
necessarily  should  put  the  creditor  to  the 
production  of  evidence  or  require  a  continu- 
ance. Justice  is  secured  by  the  power  to 
continue  the  consideration  of  a  claim'  when- 
ever it  appears  there  is  good  reason  for  it. 
We  .believe  that  the  understanding  of  the 
profession,  the  words  of  the  act  and  con- 
venient and  just  administration  are  all  on 
the  side  of  treating  a  sworn  proof  of  claim 
as  some  evidence  even  when  it  is  denied." 

Burden  of  proof. —  The  presentation  of  a 
claim  evidenced,  by  promissory  notes,  sup- 
ported by  deposition  and  proof  or  duly  ex- 
ecuted -by  the  treasurer  of  a  corporation  con- 
stitutes a  prima  facie  cause  against  the 
estate  and  casts  the  burden  upon  the  objector 
to  go  forward  with  proof.  Matter  of  Mont- 
gomery (D.  C,  Tex.),  25  Am.  B.  E.  431, 
185  Fed.  955.  See  also  In  re  Carter  (D.  C, 
Kan.),  15  Am.  B.  E.  126,  128  Fed.  846, 
holding  that  the  presentation  of  the  claim 
in  proper  form,  duly  verified  except  as  to 
particulars  which  the  court  treats  as  waived, 
presents  a  prima  facie  case  in  favor  of  the 
claimant  upon  which  it  has  a  right  to  rest 
and  the  burden  of  proof  is  upon  the  object- 
ors; In  re  Cannon  (D.  C,  Pa.),  14  Am.  B. 
B.  114,  133  Fed.  837;  In  re  Sumner  (D.  C, 
N.  Y.),  4  Am.  B.  E.  123,  101  Fed.  224.  In 
the 'case  of  In  re  Schwarz  (D.  C,  N.  Y.), 
2«  Am.  B.  E.  700-,  200'  Fed.  309,  it  was  held 
that  the  presentation,  of  a  promissory  note 
accompanied  by  a  duly  verified  claim  casts 
upon  a  creditor  objecting  thereto  the  burden 
of  furnishing  some  evidence  to  rebut  that 
furnished  by  possession  of  the  note  and  by 
the  verified  allegations  of  the  claim;  but 
upon  such  testiirlony  being  presented  and 
further  evidence  being  offered  in  support  of 
the  note,  the  question  to  be  determined  is 
irhether    the    claimant    has    sustained    the 


burden  of  proof,  which  necessarily  rests  upon 
him,  to  establish  his  claim. 

258.  In  re  Dunlap  Carpet  Co.  (D.  C,  Pa.), 
30  Am.  B.  E.  664,  206  Fed.  726. 

259.  In  re  Wood   (D.  C,  N.  Carr),  2  Am. 

B.  E.  695,  95  Fed.  946;  In  re  Eider  (D,  C, 
N.  Y.),  3  Am.  B.  E.  192,  96  Fed.  811.  See 
also  In  re  Clark  (D.  C,  Wash.),  7  Am.  B. 
E.  96,  111  Fed.  893.  , 

The  findings  of  fact  of  a  referee  as  to  the 
validity  of  a  claim  will  not  be  overruled, 
except  upon  convincing  proof  that  he  was 
wrong  in  his  conclusions.     In  re  Hatem   ( D. 

C,  N.  Car.),  20  Am.  B.  E.  470,  161  Fed. 
895.  A  referee's  decision,  allowing  the  bank- 
rupt a  rebate  upon  his  purchases  as  against 
the  creditor's  claim,  may  be  affirmed,  al- 
though the  court  might  not  have  come  to  the 
same  conclusion.  In  re  Dbuglas  &  Sons  Co. 
(D.  C,  Conn.),  8  Am.  B.  R.  113,  114  Fed. 
772.  The  dptermination  of  a  referee  as  to  the 
validity  of  a  claim  upon  objections  filed  by 
the  trustee  should  be  sustained  when  it  does 
not  appear  that  it  was  clearly  erroneous. 
In  re  Greenfield  (D.  C,  Pa.),  27  Am.  B.  E. 
4'27,  193  Fed.  08. 

Right  of  bankrupt  to  present  claim  as 
guardian  after  refusal  of  discharge.— Where 
a  vqluntary  bankrupt  has  been  refused  a  dis- 
charge, his  application  to  have  the  action 
of  the  referee  reviewed  in  refusing  to  allow 
his  claim  as  guardian  for  his  children  to  be 
filed  is  without  merit,  because  in  no  event 
could  he  be  discharged  froln  the  same.  Mat- 
ter of  Roberts  (D.  C,  W.  Va.),  32  Am.  B.  E. 
541,  213  Fed.  905. 

260.  In  re  Livingston  .Co.  (C.  C.  A.,  2d 
Cir.),  16  Am.  B.  R.  385,  144  Fed.  971. 

261.  In  re  Goldstein  (D.  C,  Mass.),  29 
Am.  B.  E.  301,  199  Fed.  665. 

262.  In  re  Roanoke  Furnace  Co.  (D-.  C, 
Pa.),  18  Am.  B.  R.  661,  152  Fed.  846;  Mat- 
ten  of  Collins  (D.  C,  la.),  37  Am.  B.  E.  692, 
235  Fed.  937.    See  Am.  Bankr.  Dig.  §  760. 

263.  In  re  Efiinger  (D.  C,  Md.),  25  Am. 
B.  R.  924,  184  Fed.  724. 
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But  objections  after  allowance  should  be  made  -within  the  year  within  which 
ai^  amended  proof  of  claim  might  have  been  filed. ^®*  Upon  reconaideration 
the  court  may  eight  diminish  the  claim  or  expunge  it  entirely.^^ 

(II)  Jurisdiction  of  court  or  referee. —  The  practice  is  indicated  in  General 
Order  XXI  (6).  The  referee  is  the  court  of  first  instance;  the  register  under 
the  former  law  was  obliged  to  certify  such  contests  to.  the  judge.  If  a  claim 
is  rejected,  it  must  be  "for  cause,"  and  "before  but  not  after  the  estate  has 
been  closed."  The  district  court  has  no  jurisdiction  to  act  upon  a  petition 
for  a  rehearing  of  the  claim  during  pendency  of  appeal  under  §  25-a.^^*  A 
bankruptcy  court  in  which  an  estate  is  being  administered  has  full  power  to 
inquire  into  the  validity  of  any  alleged '  debt  or  obligation  of  the  bankrupt 
upon  which  a  demand  or  claim  against  the  estate  is  based. ^^^ 

(III)  Petition;  who  may  present. —  The  application  is  by  petition,*®*  by 
parties  in  interest,***  and  when,  there  is  a  trustee  in  existence  can  only  be 
presented  by  him,  and  then  only  when  demanded  by  the  iiiterests  of  all  the 
creditors.*"'  But  where  no  trustee  has  been  appointed  the  bankrupt  may  move 
to  set  aside  and  expunge  a  claim  which  has  been  allowed.*^^  If  a  trustee 
refuses  to  move  for  the  reconsideration  of  a  claim  which  has  been  allowed 
when  he  ought  to  do  so,  he  may  be  compelled  to  act  or  to  permit  the  objecting 
creditors  to  act  in  his  name.*''*    The  right  of  a  creditor  who  moves  to  expunge 


264.  Time  within  which  objection  should 
be  made. — After  the  lapse  of  four  years 
since  the  allowance  of  a  claim  the  trustee 
is  estopped'  from  objecting  to  the  sufficiency 
of  the  form  of  the  claim.  Matter  of  Collins 
(D.  C,  W.  Va.),  32  Am.  B.  E.  785,  215  Fed. 
247 

2G5.  In  re  Paterson  Co.  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  E.  855,  186  Fed.  629. 

266.  First  Nat'l  Bank  v.  State  Nat'l  Bank 
(C.  C.  A.,  9th  Cir.),  12  Am.  B.  E.  429,  440, 
131  Fed.  432. 

267.  Lesser  v.  Gray,  236  V.  S.  70;  34  Am. 
B.  E.  8. 

268.  See  form  of  petition  and  notice  among 
the  ."  Supplementary  FGrms,"  post.  See  also 
Hagar   and   Alexander's   Bankruptcy    Forms 

(2d  Ed.).  As  to  a  time  limit  on  such  peti- 
tions, see  In  re  Chambers  (Ref.,  E.  I.),  6 
Am.  B.  E.  707.  As  to  a  petition  against  sev- 
eral creditors,  see  In  re  Lyon  (Eef.,  N.  Y.), 
7  Am.  B.  E.  61. 

269.  Matter  of  Sully  &  Co.  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  E.  123^  152  Fed.  619. 

Stockholders  of  a  bankrupt  corporation 
upon  whom  has  been  levied  an  assessment 
which  they  will  have  to  pay  if  the  claim  they 
object  to  is  allowed,' are  "  parties  in  interest," 
and  may  move  to  set  aside  the  order  allow- 
ing such  claim  and  to  expunge  and  disallow 
the  same.  Eosenbaum  v.  Dutton  (C.  C.  A., 
8th  Cir.),  30  Am  B.  E.  155,  203  Fed.  838. 
.  270.  Matter  of  Lewensohn  (C.  C.  A.,,  2d 
Cir.),  9  Am.  B.  E.  368,  121  Fed.  538;  Mat- 
ter of  Sully  &  Co.  (D.  C,  N.  Y.),  15  Am'. 
B  E.  304,  142  Fed.  895.  Compare .  In  re 
Levy  (Eef.,  N.  Y.),  7  Am.  B.  E.  56;  In  re 
Howard  (D.  C,  Cal.),  4  Am.  B.  E.  69,  100 
Fed.  630. 

Reconsideration  of  claims;  rights  of  cred- 


itors.— Where  certain  creditors  have  made 
objection  to  and  conducted  a  controversy  over 
a  claim  in  their  own  names,  having  volun- 
tarily assumed  the  liability  for  costs  and 
expenses,  and  have  shown  that  the  claim 
should  be  disallowedj  the  court  will  not 
ignore  what  has  been  done,  upon  the  technical 
ground  that  the  trustee  is  the  only  person 
to  dispute  the  validity  of  claims  against  a 
bankrupt's  estate.  '  In  re  Canton  Iron  & 
Steel  Co.  (D.  C,  Md.),  28  Am.  B.  E.  781, 
197  Fed.  767. 

271.  In  re  Ankeny   (D.  C,  Iowa),  4  Am. 
B.  E.  72,  lOOiFed.  614,  2  N.  B.  N.  249. 

272.  Refusal  of  trustee  to  act. —  In  the 
case  of  In  re  Stern  (C.  C:  A.,  8th  Cir.), 
16  Am.  B.  E.  510,  144  Fed.  956,  the  court 
said :  "  In  respect  to  opposing  the  allowance 
of  claims  and  moving  for  their  reconsidera- 
tion after  they  have  been  allowed,  the  trus- 
tee is  not  bound  to  comply  with  every  request 
preferred  by  objecting  creditors,  irrespective 
of  its  merits,  nor  is  he  clothed  with  absolute 
discretion  to  refuse.  As  the  representative  of 
the  estate,  he  is  bound  to  exercise  his  judg- 
ment and  to  act  for  the  best  interests  of  all 
concerned^  but  subject  to  the  supervising 
power  of  the  referee  and  the  district  judge. 
He  does  not  act  judicially  but  only  admin- 
istratively, and  if  he  refuses  to  oppose  a 
claim  or  to  move  for  its  reconsideration  when 
he  ought  to  do  so,  he  may  be  compelled  to 
act  or  to  permit  the  objecting  creditors  to 
act  in  his  name."  See  also  In  J-e  Lewensohn 
(C.  C.  A.,  2d  Cir.),  9  Am.  B.  E.  368,  121 
Fed.  538;  In  re  Baird  (D.  C,  Pa.),  7  Am. 
B.  E.  448,  112  Fed.  960;  Chatfield  v.  O'Dwyer 
(C.  C.  A.,  8th  Cir.),  4  Am.  B.  E.  313,  101 
Fed.  797;  Matter  of  Ferrer  (D.  C,  Porto 
Eico),  22  Am.  B.  E.  785,  holding  that  if  a 
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the  allowance  of  ahotlier  creditor's  claim  is  no  higher  than  that  of  the  bank- 
rupts.^''^ CreditOTS  themselves  should  not  be  permitted  to  supersede  the 
trustees,  and  intervene  for  the  purpose  of  a  re-examination.^^*  A  referee  may, 
upoti  his  own  motion,  take  such  action  as  may  be  necessary  to'  correct  an 
erroneous  determination  as  to  the  allowance  of  a  claim,  due  notice  being  given 
to  the  parties  concerned. ^^^ 

{TV)  "Practice  ori  application;  pleadings,  Jiea/rings  and  evidence. —  The  ap- 
plication must  be  made  promptly  or  it  will  be  denied  because  of  laches.^® 
But  it  has  been  held  that  reconsideration  may  be  allowed  after  fwelve  months 
have  elapsed  since  the  filing  of  a  claim,  where  it  appears  that  no  dividend 
has  been  paid  on  the  claim  and  nothing  has  happened  to  prejudice  the  rights 
of  the  claimant;^"  When  application  is  made  to  increase  or  decrease  the 
sum  at  which  a  claim  has  previously  been  allowed,  the  better  practice  is  to 
vacate  the  former  order  of  allowance,  and  allow  the  claim  for  the  new 
amount.^*  The  creditors  whose  claims  it  is  sought  to  reconsider  should  be 
given  an  Opportunity'  to  oppose  the  application  for  reconsideration.  The 
bankrupt  is  not  interested  In  the  application  and  is  charged  with  no  duty 


trustee  wrongfully  refuses  to  take  the  neces- 
sary action  to  secure  a  reeo^sideration,  an 
order  will  be  granted,  compelling  the  trustee 
to  show  cause  why  he  should  not  move  for 
a  reconsideration. 

Hemedy  of  creditors. — Where  a  general 
creditor  is  dissatisfied  with  the  allowance  of 
the  claim  of  another  creditor,'  his  proper 
remedy  is  a  demand  upOn  the  trustee  to 
move  for  a  reconsideration  or  review '  of 
such  claim,  or,  if  the  trustee  upon  demand 
declines  to  act,  then  by  a  motion  to  the 
District  Court  that  the  trustee  be  required 
to  move,  or  that  the  objecting  creditor  be 
permitted  to  move  in  his  own  name.  In  re 
Mexico  Hardware  Co.  (D.  C,  N.  Mex.),  28 
Am.  B.  R.  736,  197  Fed.  650. 

,273.  In  re  Arnold  &  Co.    (D.  C,  Mo.),  13 
Am.  B.  R;  320,  1  S3  Fed.  789. 
'  274.  Matter  of  Stilly  &  Co.  (D.  C,  N.  Y.), 
15  Am.  B.  R.  304,  142  Fed.  895. 

Application  for  re-examiiiaticfn  in  the  in- 
terest' of  bankrupt's  debtors. —  That  an 
application  by  creditors  whose  claims  have 
been  proven  and  allowed  for  an  order  com- 
pelling a  trustee  to  petition  for  the  re- 
examinatio'n  of  the  claims  of  other  credi- 
tors was  made  in  -the  interest  '  of  alleged 
debts  of  the  bankrupt  is  not  a  sufficient 
reas6n  for  denying  it  where  it  does  not  ap- 
pear that  in  other  respects  the  application 
was  not  a  meritorious  one  as  the  application 
being  a  legitimate  one  and -the  assertion  of 
a  clear,  legal  right,  under  section  S7, 
should  not  have"  been'  denied  upon  a  con- 
sideration of  motive.  Matter  of  Sully  & 
Co.  (C.  C.  A„M  Cilr.),  18  Am.  B.  R.  123, 
152  Fed.  '619. 

Debtors  of  a  bankrupt  estate  are  denited 
the  right  to  move  for  the  reconsideratioh 
of  claims  which  have  been  allo-wed.  In  re 
Pittsburg  Lead  &  Zinc  Co.,  Consolidated 
(D.  C,  Mo.),  28  Am.  B.  R.  880,  198'  Fed. 
316; 


275.  International  Agricultural  Corp.  v. 
Cary  {C.  C.  A.,  6th  Cir.),  38  Am.  B.  R.  753, 
in  which  the  court  said :  "  While  it  is 
jprcjbably  the  better  practice  generally  for  the 
referee  to  act  upon  petition  of  the  trustee  or 
of  creditors,  and,  in  case  the  information 
comes  in  the  first  instance  to  the  referee,  to 
direct  th«  trustee  to  institute  proceedings 
for  re-examination,  yet  we  cannot  think  that 
the  referee  is  without  jurisdiction  to  act,  as 
in  the  ease  in  question,  upon  his  own  motion. 
There  may  or  inay  not  have  been  good  reason 
for  proceeding  sua  sponte,  but  the  presence 
or  absence  of  such  reason  is  not  fatal  to 
jiirisdietion.  A  court  of  bankruptcy  is '  a 
court  of  equity  (Bardes  v.  National  Bank, 
178  U.  S.  524,  535,  4  Am.  B.  R.  163)  ;  the 
proceedings  therein  are  more  summary,  than 
in  ordinary  suits;  and  it  cannot  be  that  an 
equity  court,  acting  under  such  summary 
practice,  is  powerless,  in  the  interests  of 
justice,  on  its  own  motion  to  take  steps  to 
correct  what  it  believes  to  have  been  an 
erroneous  action  had  upon  insufiicient  knt>wl- 
edge;  and  the  general  rale  is  that  firm  credi- 
tors are  not  entitled  to  receive  dividends 
from  the  separate  estates  of  the  partners 
until  separate  creditors  have  been  paid  in 
■full."  '^ 

276.  in  re  Hamilton  Furniture  Co.  (D. 
C,  Pa.),  8  Am,  B.  R.  588,  116  Fed.  115; 
j.n  Matter  of  Hinckel  Brewing  Co  (DC 
N-.  Y,),  10  Am.  B.  R.  484,  123  Fed,  492;  Mat- 
ter of  Collins  (D.  C,  W.  Va.),  32  Am.  B.  R. 
785;   215   Fed.  247. 

The  question  of  laches  is  a  question  of 
law-  where  the  facts  are  undisputed.  Mat- 
ter of  'Sully  &  Co.  (C.  0.  A.,  -ad  Cir.),  18 
Am.  B.  R.  123,  152  Fed.  619. 
oo^!''-  ^l  re  Globe  Laundry  (D.  C,  Tenn.), 
,28  Am.  B.  R,  831,  198  Fed.  365. 

p'^l^'i?  ""^  ^"""^    <^<  N.   Y.),   2   Am. 
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concerning  it  and  is  therefore  not  entitled  to  be  heard  upon  it.^™  The  claimant 
is  entitled  to  "due  notice"  by  mail;  the  time  is  usually  fixed  by  the  referee. 
It  is  customary  to  notify  the  claimant's  attorney  of  record  also.  The  issue 
is  made  by  the  petition  and  the  proof  of  debt,  the  burdeii  being  on  the 
petitioner:,  at  least  to  overcome  the  prima  facie  case  made  by  the  proof  of 
debt.^*"  Objections  to  proofs  of  claims  should  be  set  forth  in  the  form  of 
a  petition  for  review. ^*^  Each  creditor  must  file  his  own  objections,  and  make 
an  issue,  he  cfennot  adopt  the  answer  of  the  bankrupt.^*^  The  defense  of 
usury  is  as  available  to  the  debtor's  trustee  in  bankruptcy  as  to  the  debtor 
himself.^®*  A  trustee's  petition  for  the  reconsideration  of  an  allowed  claim 
should  allege  facts  which,  if  true,  are  sufiBcient  cause  for  a  re-examination. 
It  is  not  necessary  to  allege  facts  which,  if  proved,  would  defeat  the  claim.^** 
Although  the  bankrupt  has  failed  to  deny  an  allegation  that  one  of  the  peti- 
tioners is  a  creditor,  the  petitioner  must  prove  his  claim,  and  ^;he  trustee 
or  any  creditor  may  contest  the  claim.^^®  Neither  party  is  entitled  to  a  jury.^^® 
The  customary  rules  of  evidence  apply. ^"  The  practice  on  trials  in  equity 
should  be  foUowed.^^® 

(V)  Decision;  form  of  order.- — The  result  is  an  order  either  (1)  reallow- 
ing  the  claims  or  (2)  rejecting  it,  or  (3)  reducing  or  increasing  it;  if  the 
claim  is  rejected.  Form  No.  39  should  be  used ;  if  it  is  reduced,  Form  No.  38. 
The  referee  cannot  pass  upon  and  "decide  coiitroVersies  involving  questions 
of  fact  pertaining  to  or  involving  the  interests  of  third  parties  in  property 
belonging  to  the  estate.^^®  After  a  decision  and  before  a  formal  order  has 
been  entered,  the  referee  may,  in  his  discretion,  deny  a  trustee's  motion  to 
dismiss  his  petition  for  a  reconsideration  and,  disallowance.^^"  , 


279.  In  re  Effinger  (D.  C,  Md.),  25  Am. 
B.  R.  924,  184  Fed.  724. 

280.  In  re  Doty  (Ref.,  N.  Y.),  5  Am.  B.  R. 
58;  In  re  Sumner  (D.  C,  N.  Y.),  4  Am'. 
B.  R.  123,  101  Fed.  223.  Compare  also  In 
re  Saunders,  Fed.  Cas.  12,371. 

The  burden  of  proof  is  upon  a  creditor 
moving  for.  the  re-examination  of  another's 
claim  on  the  ground  of  an  alleged  release 
of  the  same  to  the  bankrupt.  In  re  Howard 
(D.  C,  Cal.),  4  Am.  B.  R.  69,  100  Fed.  .630. 

281.  Matter  of  Linton  (Ref.,  Pa.),  7  Am. 
B.  R.  676. 

Irregular  procedure. — ^Where  creditors 
have  filed  exceptions  to  a  claim  which  have 
been  treated  precisely  as  a  petition  for  the 
reconsideration  and  disallowance  of  the 
claims,  an  order  disallowing  'the  claim  will 
liot  be  set  aside  on  the  ground  that  a  peti- 
tion for  reconsideration  and  disallowance, 
and  not  exceptions,  should  have  been  filed. 
In  re  Canton  Iron  &  Steel  Co.  (I>.  C,  Md.), 
28  Am.  B.  R.  791,  197  Fed.  767. 

282.-Ayre8  v.  Gone  (C.  C.  A.,  8th  Cir.), 
14  Am.  B.  R.  73§,  746,  138  Fed.  783. 

283.  In  re  Stern  (C.  C.  A.,  8th  Cir.),  16 
Am.  B.  E.  570,  144  Fed.  956. 

284.  In  re  Watkinson  &  Co.  (D.  C,  Pa.), 
12  Am.  B.  R.  370,  130.  Fed.  218. 

'  Sufficiency  of  petition. — Where  the  peti- 
tion for  reconsideration  of  a  claim  avers  the 
renewatl  and  extension  of  an  obligation  with- 
out the  knowledge  of  the  bankrupt,  but  does 
not  aver  that  the  renewed  obligation  was 
taken  in  lieu  of  the  original  obligation  or 
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that  there  was  a  consideration  given  for  the 
contract  of  renewal,  it  is  sufficient  to  let  in 
proof  showing  an  extension.  In  re  Ankeny 
(D.  C,  la.),  4  Am.  B.  R.  72,  100  Fed.  614, 
2  N.  B.  N.  249. 

285.  In  re  Harper  (B.  C,  N.  Y.),  23  Am. 

B.  R.  918,  175  Fed.  412. 

286.  In  re  Christensen  (D.  C,  Iowa),  4 
Am.  <B.  R.  99,  101  Fed.  243;  Barton  v.  Bar- 
bour, 104  U.  S.  126. 

287.  See,  in  this  connection.  In  re  Shaw 
(D.  C,  Pa.),  6  Am.  B.  R.  499,  109  Fed.  780. 
Consult  ^Iso  In  re  Merrill.  Fed.  Cas.  9,466; 
In  re  Moore,  Fed.  Cas.  9,752;  Canby  v.  Mc- 
Lear,  Fed.  Cas.  2,378. 

Oral  confessions,  denied  and  uncorrobo- 
rated, are  not  sufficient  to  support  a  claim. 
In  re  Kaldenberg  (D.  C,  N.  Y.),  5  Am.  B.  R. 
6,  105  Fed.  232. 

288.  Compare  the  Equity  Rules.  See  also 
In  re  Keller:  (D.  C,  Iowa),  6  Am.  B.  R.  334, 
100  Fed.  118. 

Expiration  of  time  to  file  answer. — Where 
the  time  allowed  a  claimant  to  file  an  answer 
to  a  petition  to  expunge  his  claim  expires 
without  an  answer  beilig  filed,  an  application 
for  leave  to  file  art  answer;  made  after  the 
trustee  has  presented  all  his  testimony;  is 
properly  denied.    In  re  Lewis,  Eck  &  Co.  (B. 

C,  Pa.),  18  Am.  B.  R.  657,  153  Fed.  495. 

289.  In  re  Peacock  (D.C.,  No.  Car.),  24 
Am.  B.  R.  159,  178  Fed.  851. 

290.  Matter  of  Brown  (D.  C,  Ky.),  35  Am. 
B.  R.  826,  228  Fed.  533,  holding  that  or- 
dinarily a  plaintiff  may  dismiss  his  suit,  but 
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(VI)  Review  of  order. —  The  right  of  a  party  aggrieved  by  &uch  an  order 
to  review,  and  the  practice  on  a  review,  and  the  binding  effect  of  the  rulings 
below  on  questions  of  fact,  are  considered  elsewhere  ;^^  likewise,  the  effect 
of  proving  judgments  in  other  courts. ^^* 

(VII)  Costs  and  expenses. —  Costs,  while  often  not  allowed  on  such  con- 
tests, are  discretionary.  Whei;p  it  appears  that  either  the  claim  or  the  con- 
test was  not  in  good  faith,  they  will .  usua,lly  be  given.^*  The  referee  is  not 
entitled  to  extra  compensation  for  hearing  and  deciding,  but  he  can  insist 
on  reimbursement  or  indemnity  for  his  expenses,  as  in  the  employment  of 
a  stenographer,,  and  the  like.^®*  '  lUustriative  cases  under  the  present  law,  not 
already  cited,  will  be  found  in  the  f oot-note.^^ 

(2)  Eecoveet  OF  DIVIDENDS  IN  SUCH  CASES. — It  is  the  trustee's  duty  to 
recover  a  dividend  that  has  been  paid,  if  a  claina  is  rejected,  or  the  pro- 
portional part,  if  it  is  reduced.  The  statute  is  silent  as  to  how  this  should 
be  done.  The  claimant  being  .a  party,  it  would  seem  possible  to  require 
him  toi  repay  as  a  part  of  the  ordeir  rejecting  or  reducing,  and  then,  at  the 
instance  5f  the  trustee,  proceed  in  contetnpt  if  the  claimant  does  not  obey. 
In  iany  event,  the  trustee  can  proceed  by  suit  in  the  proper  court.^®^ 

V.  TIME  LIMITATION  ON  THE   ALLOWANCE   OF  CLAIMS. 

a.  Purpose  and  effect  of  limitation. — (1)  In  geneeal. —  Subsection  n  is  new 
and  provides  that  claims  cannot  be  proved  against  the  bankrupt  estate  subse- 
quent to  one  year  after  the  adjudication.^®^    The  purpose  of  the  law  is  to  give 


a  trustee  petitioner  cannot  be  ,  allowed  to 
speculate  upon  the  chances  of  obtaining  a 
favorable  decision  and  upon  learning  that  the 
decision  will  be  unfavorable  frustrate  the 
whole  purpose  of  the  proceeding  by  dismis- 
■  sing  his  petition^ 

291.  See  pp.  667-675,  ante;  also  General 
Order  XXVII.  ' 

292.  Consult  Section  Sixty-three,  post. 

293.  'Compare  In  re  Little  River  Lumber 
Co.  (D.  a.  Ark.),  3  Am.  B.  E.  682,  101  Fed. 
558;  Matter  of  Elk  Valley  Coal  Co.  (D.  C, 
Ky.),  31  Am.  B.  E.  545,  210  Fed.  386;  Mat- 
ter of  All  Star  Feature  Corp.  (D-.  C,  N.  Y.), 
37  Am.  B.  E.  610,  232  Fed.  1004;  In  re  Troy 
Woolen  Co.,  Fed.  Cas.  14,203.. 

294.  General  Order  X. 

295.  In  re  Headley  (D.  C,  Mo.),  3  Am. 
B.  R.  272,  97  Fed.  765;  In  re  Wise,  2  N.  B. 
N.  Rep.  250;  In  re  Smith  (Ref.,  N.  Y.),  2 
Am.  B.  R.  648. 

296.  When  creditors  may  be  lequiied  to 
refund  dividends.^After  an  adiudication  in 
bankruptcy  a  judgment  was  entered  against 
the  bankrupt  in  an  action  pending  in  the 
State  court  at  the  time  the  petition  was  filed. 
The  bankruptcy  court  ordered  that  the  judg- 
ment creditors  perfect  an  appeal  within  sixty 
days,  otherwise  the  court  would  not  delay  its 
action.  No  appeal  having  been  perfected 
within  sixty  days,  dividends  were  paid  ac- 
cording to  the  judgment  of  the  State  court; 
but  thereafter  an  appeal  was  perfected  and 
the  judgment  reversed.  It  was  held  that  the 
judgment  creditor,  not  having  appealed  within 
the  time  fixed,  must   refund   the   dividends 


received  prior  to  the  reversal  of  his  judg- 
ment on  the  ground  that  having  waived  the 
condition  as  to  time  and  reopened  the. litiga- 
tion they  should  abide  the  final  result. 
Nelson  v.  Heckscher  (C.  C.  A.,  4th  Cir.),  33 
Am.  B.  E.  514,  219  Fed.  67fl. 

297.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B.  R. 
662,  94  Fed.  124;  Bray  v.  Cobb  (D.  C,  N. 
Car.),  3  Am.  B.  E.  788,  100  Fed.  270;  In  re 
Shaffer   (D.  C,  N.  Car.),  4  Am,  B.  E,  728, 

104  Fed;  988;  In  re  Ehodes  (D.  C,  Pa.),  5 
Am.  B.  E.  197,  105  Fed.  231;  In  re  Leibowitz 
(D.  C.,  Tex.),  6  Am'  B.  E.  268,  108  Fed.  617, 
Note  also  Hutchinson  v.  Otis  (C.  O.  A.,  1st 
Cir.),  8  Am.  B.  E.  382,  115  Fed.  937;  In  re 
Moebius  (D.  C,  Pa.),  8  Am.  B.  R.  590, 
116  Fed.  47;  In  re  Hawk  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Rosen- 
berg (D.  C,  Pa.),  16  Am.  B.  E.  465,  144 
Fed.  442;  Steinhardt  v.  Nat.  Park  Bank, 
19  Am.  B.  E.  72,  120  N.  Y.  App.  Div.  255, 

105  N.  Y.  Supp.  23,  revg.  18  Am.  B.  R.  86; 
Cartwright  v.  West  (Ala.  Sup.  Ct.),  26  Am. 

B.  R.  831,  55  So.  917,  citing  Collier  on 
Bankruptcy  (8th  ed.),  pp.  612,  613.  As  to 
expiration  of  year,  see  In  re  Co-operative 
Knitting  Mills  (D.  C.,  N.  Y.),  30  Am.  B.  E. 
181,  202  Fed.  1016. 

Effect  of  subsection.— This  subdivision, 
"while  providing  that  no  claim  shall  be 
proved  subsequent  to  one  year  after  the  ad- 
judicatio'n,  provides  by  implication  and 
eflFect  that  any  claim  may  be  proved  within 
one  year  after  the  adjudication."  (Opinion 
of  referee.)     Matter  of  Bell  Piano  Co     (D 

C,  N.  Y.),  18  Am.  B.  E.  183,  155  Fed.  272. 
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to  each  and  eveiy  creditor  one  year  after  adjudication  in  which,  to  prove  and 
file  his  claim.  It  is  optional  with  him  to  do  so  or  not.  This  provision  is 
intended  for  the  benefit  of  creditors  who  file  their  proofs  of  claim  promptly 
and  to  give  them  the  benefit  of  their  own  diligence.  It  was  also  intended  to 
facilitate  the  administration  and  settlement  of  the  assets  of  bankrupts.^** 
The  authorities  hold  that  the  language  of  this  subsection  is  more  than  a 
limitation  of  time  and  is  an  absolute  prohibition.^^®  But  this  prohibition  is 
not  binding  on  the  United  States.*"**  If  an  appeal  is  brought  from  the  prder 
of  adjudication  it  has  been  held  that  the  time  begins  to  run  from  the  date 
of  the  dismissal  of  the  appeal. ^*^ 

(2)  Application  of  limitation. —  It  has  no  application  to  an  adverse 
claim  of  title  to  property  in  the  possession  of  a  trustee;  such  a  claim  is  not  a 
debt  of  the  bankrupt  or  his  estate.*"^  Nor  does  it  apply  to  a  controversy  arising 
between  an  assignee  of  a  proven  claim  and  the  assignor.^"*  The  limitation 
was  not  intended  to  apply  to  a  claim  arising  after  the  bankruptcy  proceedings 
were  instituted,  as  part  of  the  cost  of  administration.****  The  requirement 
is  in  line  with  the  policy  of  the  statute  to  compel  rapidity  of  administration, 
and  is  applicable  where  a  composition  has  been  effected.*"*  The  section  only 
applies  to  claims  sought  to  be  asserted  in  bankruptcy;  it  would  not  prevent 


"No  statutory  right  to  file  a  proof  of 
claim  subsequent  to  the  expiration  of  a  year 
after  adjudication  exists."  Matter  of  Ingalls 
Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  512, 
137  Fed.  517.  The  court  has  no  discretionary 
power  to  permit  the  filing  and  proof  of  a 
claim  after  the  expiration  of  the  statutory 
period.  In  re  Sanderson  (D.  C,  Vt.),  20 
Am.  B.  R.  396,  160  Fed.  278. 

An  application  by  creditors  who  were 
neither  deprived  of  an  opportunity  to  as- 
certain the  value  of  the  assets  and  whether 
or  not  property  had  been  concealed  or  other- 
wise improperly  disposed  of,  nor  prevented, 
from  filing  their  claims  in  time,  for  leave  to 
file  and  prove  claims,  will  be  denied,  where, 
after  the  expiration  of  a  year  following  ad- 
judication, it  is  discerned  that  assets  sched- 
uled and  stated  to  be  of  no  value  are  valu- 
a;ble.  In  re  Peck  ,(D.  C,  ,N.  Y.),  20  Am.  B. 
E.  629,  161  Fed.  762. 

298.  In  re  Peck  (D.  C,  N.  Y.),  20  Am. 
B.  R.  629,  161  Fed.  762,  affd.  21  Am.  B.  R. 
707,  168  Fed.  48. 

299.  Matter  of  Bimberg  (D.  C,  N.  Y.), 
9  Am.  B.  R.  601,:  lai  Fed.  042. 

Extension  of  time. — i57n,  requiring  claims 
to  be  proved  within  one  year  from  adjudica- 
tion, is  prohibitory  and  leaves  the  court  no 
discretion  to  extend  the  time.  Hence,  a 
creditor  who  has  failed  to  prove  a  scheduled 
claim  within  the  period  required  is  not  en- 
titled to  have,  his  claim  allowed  agairst 
the  objection  of  tiie  Bankrupt  out  of  moneys 
deposited  by  the  bankrupt  for  the  purposes 
of  a  composition,  although  such  deposit  is 
sufficient.  Matter  of  Blond  (D.  C.,  Mass.), 
34  Am.  B.  R.  193,  1»S  Fed.  4S2. 

300.  In  re  Stover  (B.  C,  Pa.),  11  Am. 
B.  R.  345,  127  Fed.  394. 

301.  In  re  Lee  (D.  C,  Pa.),  22  Am.  B.  R. 
820,  171  Fed.  266. 


302.  Nauman  Co.  v.  Bradshaw  (C.  C.  A., 
8th  Cir.),  27  Am.  B.  R.  565,  193  Fed.  350. 

303.  Matter  of  Breakwater  Co.  (D.  C,  Pa.), 
36  Am.  B.  E.  752. 

304.  Matter  of  Green  (D.  C,  Pa.),  36  Am. 
B.  R.  188,  231  Fed.  253. 

305.  In. re  Brown  (D.  C,  Colo.),  10  Am. 
B.  R.  588,  123  Fed.  336. 

Where  a  composition  is  effected  a  bank- 
rupt may  be  heard  to  object  to  the  allow- 
ance of  the  claim  offered  for  proof  after 
the  expiration  of  the  year,  although  he  in 
good  faith  omitted  it  from  his  schedules. 
In  re  Lane  (D.  C,  Mass.),  11  Am.  B.  R. 
f36,  125  Fed.  772.  But  it  was  doubted  in 
In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R.  525, 
whether  the  year's  limitation  for  proving 
claims  against  bankrupt  estates,  laid  do"  ~ 
in  section  57-n,  had  any  application  to  com- 
position cases.  In  the  case  of  In  re  French 
(D.  C,  Mass.),  25  Am.  B.  E.  77,  181  Fed. 
583,  it  was  held  that  in  proceedings  for  the 
confirmation  of  a  composition  the  bankrupt 
has  the  right  to  appear  in  opposition  to  the 
allowance  of  claims  which,  although  sched- 
uled, had  not  been  filed  within  the  year  and 
he  would  have  this  right  even  if  he  had  in- 
advertently omitted  such  claims  from  his 
schedules;  claims  which  have  not  been  filed 
within  one  year  after  adjiidicatipn  are  not 
only  barred  from  allowance  in  bankruptcy 
proceedings  but  lose  all  standing  before  the 
count  for  the  purpose  of  composition. 

When  an  estate  is  to  be  administered  it  is 
necessary  to  put  a  time  limit  to  the  proving 
of  claims,  because  the  rate  of  dividend  de- 
pends upon  what  claims  are  proven,  but  this 
is  not ,  so  in  a  composition  because  the  divi- 
dend is  necessarily  fixed  by  the  bankrupt 
upon  the  schedules  alone.  Matter  of  Atlantic 
Construction  Co.  (D.  C,  N.  Y.),  35  Am. 
B.  R.  838,  228  Fed.  571, 
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the  creditor,  from  setting  up  his  claim,  which  had  not  been,  presented  within 
the  year,  as  a  defense  in  an  action  brought  agllnst  him  by  the  trustee.*"® 

(3)  Filed  with  eefeeee. —  The  word  "proved"  must  be  read  to  include 
filing  the  claim  with  the  referee;  consequently  no  claim  can  be  allowed  against 
the  bankrupt  estate  urdess  it  has  not  only  been  filed  but  also  filed  with  the 
referee  within  one  year  after  the-  date  of  the  adjudication.*"^  It  is  not  suffi- 
cient that  a  sworn  statement  of  the  claim  be  made  within  the  time  limitation, 
but  such  sworn  statement  must.be  filed  or  presented  in  some  form  in  the  bank- 
ruptcy proceeding  to  prevent  such  claim  from  being  barred  by  the  statute.*"® 

(4)  PEESENTATroN  TO  TBUSTEB. —  Where  a  claim  is  duly  presented  to  the 
trustee  within  the  year,  it  is  a  sufficient  compliance  with  the  requirement  of 
the  statute,  although  not  delivered  to  the  referee  unAi!  after  that- time.*"® 

(5)  Presentation  of  facts  showing '  claim. —  It  has  been  held  that  a 
presentation  of  facts  before  the  court  establishing  the  existence  of  a  valid  claim 
against  the  bankrupt  estate  is  a  sufficient  compliaiice  with  the  requirement 
that  a  claim  must  be  filed  within  one  year  after  the  adjudication;^^" 


306.  Norfolk  &  W.  R.  Co.  v.  Graham  (C. 
e.  A.,  4th  Cir.),  16  Am.  B.  E.  610,  145  Fed. 
'809.  -■ 

307.  Matter  of  Pettingill  Co.  (Kef.,  Mass.), 
14  Am.  B.  E.  763. 

308.  In  re  French  (D.  C,  Mass.)',  25  Am. 
B.  E.  77,  181  Fed.  583. 

309.  Orcutt  Co.  v.  Green,  204  U.  S.  96,  17 
Am.  B.  E.  7?,  revg.  13  Am.  B.  E.  512  {sub 
nom.  Matter  of  Ingalls  Bros.),  see  In  re 
Co-operative  Knitting  Mills  (D.  C,  N.  Y.), 
30  Am.  B.  R.  181,  202  Fed.  1016. 

Presentation  of  claim  to  trustee. —  In  the 
case  of  Orcutt  Co.  v.  Green,  204  U.  .S.  96, 
17  Am.  B.  E.  72,  revg.  13  Am.  B.  E.  512 
( sub  nom.  Matter  .  of  Ingalls  Bros. ) ,  the 
court  said:  "General  Order  XX;i  provides 
that  '  proofs  of  debt  received  by  any  trustee 
shall  be  delivered  to  the  referee  to  whom 
the  cause  is  referred.'  There  is  nothing  in 
that  provision  inconsistent  with  or  opposed 
to  anything  stated  in  the  bankruptcy  law 
upon  the  subject  and  we  must  therefore 
take  the  statute  and  the  order  and  read 
them  together,  the  order  ibeing  simply  some- 
what of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can 
.  be  construed  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself. 
The  question  is  not  whether  any  one  but. the 
court  or  referee  can  pass  upon  a  claim  and 
allow  it  or  disallow  it.  That  must  be  done 
by  the  court  or  referee,  but  it  is  simply 
■whether  a  delivery  of  a  claim  properly 
proved  to  the  trustee  is  a  sufficient  filing. 
The  law  provides  (subsection  c  of  section 
57 )  that  a  claim  after  being  proved  may,  for 
the  purpose  of  allowance,  be  filed  by  the 
claimants  in  the  court  where  the  proceedings 
are  pending,  or  before  the  referee  if  a  cause 
has  been  referred;  but  that  does  not  pro- 
hibit their  being  filed  somewhere  else  prior 
to  their  allowance  and  the  order  in  bank- 
ruptcy in  substance  provides  that  they  may 
be  filed  after  being  proved  with  the  trustee. 
Such  order  is  equivalent  to  saying  that 
proofs  of  debt  or  claim  may  be  received  by 


the  trusteJB.  .When  ithey  are  so  received  by 
him  they  are  in  legal  eflfect  received  by  the 
court,  whose  official  the  trustee  is.  Having 
been  received  by  the  trustee  under  authority 
of  law,  the  proofs  of  debt  d.re  thereby  suffi- 
ciently filed  so  far  as  creditors  are  concerned 
and  it  is  the  diity  of  the  trustee  to  deliver 
them  to  the  referee.  If  a  trustee  inadvert- 
ently neglects  to  perform  that  duty  it  is  the 
neglect  of  an  officer  of  the  court  and  the 
creditors  are  in  no  way  responsible  there- 
for. The  presentation  and  filing  having  been 
made  within  the  time  provided. for  and  with 
one  of  the  proper  officers,  his  failure  to  de- 
liver to  the  refei-ee  cannot  be  held  to  be  a 
failure  on  the  part  of  the  creditor  to  prop- 
erly file  his  proofs."  In  the  case  of  Matter 
of  Kessler  (C.  G.  A.,  2d  dr.),  25  Am.  B.  R. 
512,  184  Fed.  5l,  it  was  held  that  where  a 
proof  of  claim  against  a  bankrupt  estate  has 
been  delivered  to  its  trustee,  the  claim  is 
sufficiently  filed  and  it  is  the  duty  of  the 
trustee  to  deliver  it  to  the  referee. 

310.  Presentation  of-  facts  showing  indebt- 
edness.—In  re  Strobel  (D.  C,  N.  Y.j,  20 
Am'.  B.  R.  884,  163  Fed. -787;  In  re  Roeber 
(C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  464,  127 
Fed.  122,  in  which  case  a  document  inarti- 
flcially  drawn  setting  forth  the  amount  due 
and ,  claiming  a  lien  on  a  certain  special 
fund  due  the  bankrupt  was  considered  a  proof 
of  claim;  In  re  Standard  Telephone  &  Jilec- 
tric  Co.  (I>.  C,  Wis.),  26  Am.  B.  R.  601, 
186  Fed.  586,  in  which  case  the  claimant  was 
the  holder  of  certain  bonds  secured  by  mort- 
gage given  by  the  bankrupt  company  and 
covering  all  its  property;-  the  mortgagee 
filed  a  petition  before  the  referee  setting  up 
a  mortgage  and  praying  that  it  be  declared 
a  first  lien  upon  the  property  of  the  bank- 
rupt; issue  was  joined  on  the  petition  and 
at  a  hearing  'before  the  referee  the  'bonds  were 
put  in  evidence;  the'  referee  found  that  the 
mortgage  was  void,  but  it  Was  held  that  tlie 
facts  presented  established  a  bona  fide  -in- 
debtedness and  was  sufficient  as  a  proof  of  ■ 
claim. 
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,(6)  Exceptions  to  eequieements. — 'Ail  exception  seems  to  be  madp  in 
favor  of  tax  ol9,iins,  which, n^ed  not  even  be  filed,'^^  and  where  the  administra- 
tion was  halted  by  an  adjustment  out  of  court,  sufficient  money  being  deposited 
to  pay  all  claimants.^^^  Other  exceptions  are,  made  by  the  language  of  the 
subsection,  as  where  the  claimant  is  an  infant  or  insane. 

b.  Claims  against  ^operty. —  The  presentation  of  claims  against  specific 
property  in  the  possession  of  the  trustee  is  on  a  different  basis,  as  to  time  limi- 
tation, than  the  allowance  of  claims  agaijist  the  estate,  upon  which  dividends 
are  to  be  awarded.  In  such  a  case  the  court  may,  for  the  prompt  administra- 
tion of  the  estate,  require  such  claims  to  be  presented  within  a  reasonable 
time,  to  be  fixed  by  order,  or  thereafter  to  be  barred.^^'  The  court  may  do 
this  in  the  exercise  of  its  equity  jurisdiction,  which  includes  the  power  to 
limit  the  time  within  which  a  remedy  may  be  pursued,  and  to  refuse  relief 
where  by  laches  the  claimant  has  unduly  delayed  the  prosecution  of  his  claim.*" 

c.  Liquidated  by  litigation. —  (i)  In  general, —  The  subsection  makes  an 
express  exception  in  the  case  of  claims  "  liquidated  by  litigation."  *^°     It  has 


311.  In  re  CTeanfast  Hosiery  Co.  (Ref., 
N.  Y.),  4  Am.  B.  R.  702. 

312.  In  re  Lockwood  (I>.  C,  N.  Y.),  4  Am. 

B.  R.  731,  104  Fed.  794. 

313.  In  re  Lathrop,  Haskins  &  Co.  (C.  C. 
A.,  2d  Cir.),  34  Am.  B.  R.  739,  223  Fed. 
9U2;  In  re  Mclntyre  &  Co.  (C.  C.  A.,  2d  Cir.) , 
24  Am.  B.  R.  4,  176  Fed.  552 ;  iPennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co.,  198  Fed. 
721,  741-2;   8.  c.  216  Fed.  458,  472'. 

314.  Matter  of  Lathrop,  Haskins  &  Co.  (C. 

C.  A.,  2d  Cir.),  34  Am.  B.  R.  739,  223  Fed. 
912,  in  which  the  order  of  the  court  provided 
that  "all  claimants  who  did  not  file  notice 
of  claim  to  the  said  stock  on  or  before  May 
1,  1910,  should  be  forever  barred  from  mak- 
ing any  claim'  or  asserting  any  title  or  in- 
terest in  or  to  any  of  the  stocks,  bonds  or 
securities  of  this  estate  or  the  proceeds 
aereof,"  and  the  court  said:  "  The  order  did 
not  fix  a  time  for  general  creditors  to  file 
claims  against  the  estate.  That  the  court 
could  not  have  done,  as  the  Bankruptcy  Act 
in  pr<}viding  in  section  57,  subdivision  n, 
that  '  claims  shall  not  be  proved  against  a 
bankrupt  estate  subsequent  to  one  year  after 
the  adjudication '  plainly  implies  that  credi- 
tors shall  be  entitled  to  file  claims  at  any, 
time  within  the  year.  But  the  court  sought 
by  its  order  to  require  persons  claiming 
stocks  or  bonds  then  in  the  possession  of 
the  receiver,  or  which  might  subsequently 
come  into  his  possession  or  into  the  pos- 
session of  the  trustee,  to  give  notice  of  their 
claims  within  a  time  specified  or  be  barred 
of  the  right  to  recover  them  from  the  receiver 
or  trustee.  We  are  at  a  loss  to  under- 
stand why  the  authority  of  the  court  to 
make  such  an  order  should  be  denied.  It  is 
said  that  such  an  order  is  in  effect  a  short 
statute  of  limitations,  and  that  as  such 
beyond,  the  power  of  the  court  to  establish. 
In  making  the  order  the  court  was  in  the 
exercise  of  its  equity  jurisdiction.  The 
equity  courts,  in  jurisdictions  where  the  dis- 


tinction -between  law  and  equity  is  main- 
tained, while  not  bound  by  statutes  of  limi- 
tation not  in  totidem  verbis  applicable  to 
equitable  demands  have  nevertheless  from 
the  earliest  times  asserted  the  right  to  adopt 
and  apply  statutes  of  limitation  to  cases 
over  which  their  jurisdiction  was  concurrent 
with  that  of  the  courts  of  law.  And  in 
cases  over  which  the  courts  of  equity  have 
exercised  an  exclusive  jurisdiction  they 
have  acted  upon  the  maximum  vigilcmtihtis 
non  dormientibus  aequitas  subvenit  and 
recogiiized  laches  as  a  defense  peculiar  to 
the  chancery  courts  and  refused  to  grant 
relief  to  one  who  has  imduly  delayed  the 
prosecution  of  his  claim'.  And  it  has  also 
been  the  practice  of  equity  courts  in  appoint- 
ing receivers  to  limit  the  time  within  which 
claimants  could  assert  a  claim  against  the 
receivers  so  appointed.  In  the  exercise  of 
the  right  thus  to  limit  rights  of  action  the 
equity  courts  have  not  derived  their  power 
from  any  statute  but  have  exercised  an  in- 
herent power.  It  is  too  late  in  the  history 
of  these  courts  to  challenge  their  right  in 
this  respect." 

315.  See  Am.  Bankr.  Dig.  §  733. 

Liquidation  by  litigation. —  Where  in 
a  litigation  as  to  property  in  possession  of 
the  bankrupt  at  adjudication,  it  is  deter- 
mined, more  than  a  year  thereafter,  that  the 
transaction  .by  which  delivery  of  the  prop- 
erty was  made  constituted  a  sale  sufficient 
to  pass  the  title,  the  defeated  claimant  may 
prove  for  purchase  price'  as  a  claim  "  liqui- 
dated by  litigation  "  within,  this  section.  In 
.re  Landis  (D.  C,  Pa.),  19  Am'.  B.  R.  420, 
156  Fed.  318.  A  creditor's  claim  under  a 
chattel  mortgage,  recorded  in  the  wrong 
county,  having  been  defeated,  and  his  claim 
of  ownership  of  property  in  possession  of 
the  bankrupt  having  been  determined  against 
him  under  decisions  made  more  than  a  year 
after  his  adjudication  in  bankruptcy,  his 
claims  may  be  allowed  under  this  subdivision. 
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been  held  that  this  exception  should  be  interpreted  as  if  it  read :  "  If  the  final 
judgment  therein  is  rendered  within  thirty  days  before  the  expiration  of  such 
time  or  at  any  time  thereafter.'"*® 

(2)  What  constitutes  litigation. —  The  phrase  "liquidated  by  litiga- 
tion "  is  general,  and  the  object  of  the  exception  which  is  made  to  the  statu- 
tory limit  of  time  is  plainly  to  allow  the  proof  of  the  claim  after  the  expiration 
of  a  year  by  a  creditor  who  during  that  time  was  engaged  in  litigation  with 
the  bankrupt's  estate  concerning  its  liability  to  him.*"  The  litigation  referred 
to  means  litigation  between  the  claimants  and  the  bankrupt.^*^ 

(3)  Recovery  of  peefeeences  oe  setting  aside  liens  and  teansfees. — 
A  suit  to  recover  a  preference  is  a  "litigation"  within  the  meaning  of  this 
clause,  and  after  judgment  against  a  creditor  in  such  suit,  he  may  prove  his 
claim  within  sixty  days  thereafter.**®  An  agreement  by  a  secured  creditor 
and  trustee  in  bankruptcy  as  to  the  value  of  the  creditor's  security,  made 
pending  a  litigation  in  the  State  courts  in  which  both  were  parties,  constitutes 
a  liquidation  by  litigation.*^  Where  it  is  sought  to  establish  the  validity  of  a 
mortgage  upon  the  bankrupt's  property  in  a  proceeding  before  the  referee, 


In  re  Strobel  (D.  C,  N.  Y.),  20  Am.  Bi  E., 
884,  160, Fed.  916.  Ab  to  effect  of  portions 
of  claim  being  "  liquidated  by  litigatioii,''  see 
In  re  Venstrom  (D.  C,  Wash.),  30  Am.  B. 
E.  569,  205  Fed.  325. 

316.  Powell  V.  Leavitt  (C.  C.  A.,  1st  Cir.), 
18  Am.  B.  E.  10,  150  Fed.  89;  in  re  Keyes 
(D.  C,  Mass.),  20  Am.  B.  E.  183,  160  Fed. 
7«3. 

Action  to  establish  validity  of  mortgage. 
— 'Where,  in  an  action  brought  by  a  creditor 
in  the  State  court  to  establish  the  validity 
of  a  mortgage  upon  a  bankrupt's  stock-in- 
trade,  the  final  judgment  was  rendered  in 
favor  of  the  trustee  after  the  expiration  of 
the  year  subsequent  to  the  bankrupt's  adjudi- 
cation, declaring  such  mortgage  to  be  an  in- 
valid preference,  the  claim  of  the  creditor  is 
"  liquidated  by  litigation  "  within  the  mean- 
ing of  section  57-n,  and  he  is  entitled  to 
prove  the  same  as  an  unsecured  debt  at  any 
time  within  sixty  days  of  the  rendition  of 
the  judgment  in  the  action  in'  the  State 
court.  Powell  v.  Leavitt  (C.  C  A.,  Ist  Cir.), 
18  Am.  B.  R.  10,  150  Fed.  89.  It  has  been 
held,  however,  that  if  a  secured  creditor  de- 
lays filing  his  claim  until  after  the  year  be- 
cause the  security  is  being  liquidated,  he 
loses  all  right  to  file-  it.  In  re  Sampter 
(C.  C.  A.,  2d  Cir.),  22  Am.  B.  E.  357,  170 
Fed.  938,  96  C.  C.  A.  08.  See  also  In  re 
Baker  Notion  Co.  (D.  C,  N.  Y.),  24  Am'. 
B.  R.  808,  180  Fed.  922. 

317.  In  re  Noel  (C.  C.  A.,  1st  Cir.),  18 
Am.  B.  E.  10,  150  Fed.  89,  revg.  16  Am.  B. 
R.  457. 

The  liquidation  intended  is  the  determina- 
tion in  the  bankruptcy  court  or  elsewhere  of 
the  amount  or  validity  of  a  claim  deposited 
by  the  trustee,  or,  at  the  time  of  the  bank- 
ruptcy, not  of  such  a  nature  as  to  be  capable 
of  exact  measurement  In  terms  of  dollars. 
Matter  of  Damon  &  Co.  (Ref.,  N.  Y.),  14 
Am.  B.  R.  808;  First  National  Bank  of 
Atlanta  v.  Cameron   (C.  C.  A.,  5th  Cir.),  31 


Am.  B.  E.  209.  As  to  the  meaning  of  words 
"  liquidated  "  'by  "  litigation  "  see  the  follow- 
ing cases:  Hutchinson  v.  Otis  (C.  C.  A.,  Ist 
Cir.),  8  Am.  B.  E.  382,  115  Fed.  937,  s.  c. 
in  Supreme  Court,  190  U.  S.  552,  10  Am. 
B.  E.  135;  In  re  Prindle  Pump  Co.  (Ref., 
N.  Y.),  10  Am.  B.  R.  405;  In  re  Mertens 
(C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  825,  147 
Fed  177;  In  re  Noel  (C.  C.  A.,  1st  Cir.),  18 
Am.  B.  E..  10,  150  Fed.  89;  In  re  Keyes 
(D.  C,  Mass.),  20  Am.  B.  R.  183,  185,  160 
Fed.  763.  A  claim  for  a  deficiency  arising 
upon  the  foreclosure  of  a  mortgage  within  a 
year  after  the  mortgagor's  adjudication  is 
not  provable  after  the  expiration  of  that 
period.  In  re  Sampter  (C.  C.  A.,  2d  Oir.), 
22  Am.  B.  E.  357,  170  Fed.  938. 

318.  In  re  Thompson's  Sons  (D.  C,  Pa.), 
10  Am'.  B.  E.  581,  1'23  Fed.  174,  holding  that 
where  the  amount  of  the  bankrupt's  debt 
is  not  in  controversy,  the  fact  that  litigation 
ensues  between  the  creditor  and  the  surety 
of  the  bankrupt  to  determine  the  surety's 
liability  does  not  make  the  claim  of  the 
surety  against  the  bankrupt  estate  one 
"liquidated  by  litigation;"  In  re  Pitts!burg 
Industrial  Iron  Works  (Eef.,  Pa.),  22  Am. 
B.  R.  851;  In  re  Daniel  (Ref.  Tex.),  29  Am. 
B.  R.  284,  holding  that  where  the  litigation 
was  as  between  the  claimant  and  third  parties 
as  to  securities  held  by  the  claimant  it  was 
not  a  "  liquidation  toy  litigation,"  so  as  to 
permit  proof  by  the  claimant  after  his  claim 
to  the  securities  had  been  decided,  in  part, 
adversely  thereto. 

319.  In  re  Coventry-Evans  Furniture  Co. 
(D.  C,  N.  Y.),  22  Am.  B.  R.  623,  171  Fed. 
673.  See  also  In  re  Lange  Co.  (D.  C,  la.), 
22  Am.  B.  R.  414,  170  Fed.  114;  Matter  of 
Cahill  (D.  C,  Ohio),  30  Am.  B.  E.  794;  Mat- 
ter of  Bergdoll  Motor  Co.  ^D.  C,  Fa..),  36 
Am.  B.  R.  265,  230  Fed.  248. 

320.  First  National  Bank  of  Atlanta  v. 
Cameron  (C.  C.  A.,  5th  Cir.),  31  Am'.  B.  E. 
6«6,  209  Fed.  611. 
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and  it  is  decided  by  the  referee  that  such  mortgage  is  void,  the  decision 
is  a  process  of  "liquidation,"  so  as  to  authorize  the  filing  by  the  mortgagee 
of  a  claim  as  an  unsecured  creditor  within  sixty  days  after  the  question 
was  determined,^^^  The  provision  applies  to  a  case  where  a  creditor  has 
claimed  to  hold  a  security  and  has  litigated  that  question  and  been  defeated ; 
in  sueh  a  case  the  creditor  may  thereafter  prove  as  a  general  creditor. *^^ 

(4)  Limitation  as  to  time. —  The  words  "such  time"  refer  to  the  one 
year  after  or  following  adjudication.^^  If  the  final  judgment  is  rendered 
more  than  thirty  days  before  the  expiration  of  the  period  of  one  year  after 
the  adjudication,  the  claim  of  the  creditor  will  be  barred  unless  he  files  the 
same  prior  to  the  expiration  of  the  year.*^*  If  final  judgment  in  the  liti- 
gation was  rendered  within  the  period  of  thirty  days  before  the  expiration 
of  the  year,  the  claim  must  be  filed  within  sixty  days  after  the  rendition  of 
tlie  judgment.'^ 

d.  Proof  after  expiration  of  year. — A  claim  may  be  offered  for  proof  ■after 
the  expiration  of  the  year  where  the  delay  in  its  presentation  was  caused 
by  the  fraud  of  the  bankrupt  in  so  preparing  his  schedules  as  to  lead  cred- 
itors to  believe  that  there  was  practically  no  estate  for  distribution.^^®  The 
statute  was  intended  to  affect  the  right  of  a  tardy  creditor  to  prove  in  com- 
petition with  creditors  who  had  been  diligent,  not  the  right  of  a  bankrupt  to 
prevent  the  payment  of  a  creditor  whose  tardiness  had  been  caused  by  the 
bankrupt's  own  fraud.^^'^  But  the  section  must  be  strictly  construed  to  carry 
into  effect  its  evident  purpose.  The  expiration  of  the  year  terminates  the 
jurisdiction  of  the  court  in  respect  to  the  filing  of  claims.*^*    The  fact  that  the 


321.  In  re  Standard  Telephone  &  Electric 
Co.  (D'.  C,  Wis.),  26  Am.  B.  R.  601,  186 
Fed;  586. 

322.  Matter  of  Salvator  Brewing  Co.  (D. 
C,  N.  Y.),  26  Am.  B.  E.  21,  188  Fed.  522, 
citing  In  re  Keyea    (D.  C,  Mass.),  20  Am. 

B.  R.  183,  160  Fed.  763;  In  re  Strobel   (J>. 

C.  N.  Y.),  20  Am.  B.  R.  884,  163  Fed.  787; 
Keppel  V.  TiflSn  Savings  Bank,  197  U.  S.  356, 
13  Am.  B.  R.  552;  Page  v.  Rogers,  211  U.  S. 
575,  21  Am.  B.  R.  496. 

323.  In  re  Peck  (D.  C,  N.  Y.),  20  Am. 
B  R.  629,  161  Fed.  762.  See  Matter  of 
Damon  &  Co.  (Ref.,  N.  Y.),  14  Am.  B.  R.  809. 

324.  In  re  Sampter  (C.  C.  A.,  2d  Cir.),  22 
Am.  B.  R.  357,  170  Fed.  938,  96  C.  C.  A.  98. 

32>S.  Additional  sixty  days,  when  to  com- 
mence.—  In  re  Clover  Creamery  Ass'n  (C. 
C.  A.,  7th  Cir.),  23  Am.  B.  R.  884,  176  Fed. 
907,  holding  a  claim'  to  be  barred  because  not 
filed  within  sixty  days  after  the  rendition 
of  judgment  in  an  action  brought  in  the 
State  court  liquidating  the  claim.  But  see 
Matter  of  Bldred  (D.  C,  N.  Y.),  19  Am. 
B.  R.  52,  155  Fed.  686,  where  the  court  said: 
"  Claims  shall  not  be  proved  against  a  bank- 
rupt estate  subsequent  to  one  year  after  the 
adjudication  except  in  a  case  of  litigation, 
when  ninety  days  additional  may  possibly  be 
added;  and  in  the  case  of  infancy  or  insanity 
a  creditor  laboring  imder  these  disabilities 
without  notice,  may  have  six  months  longer 
within  which  to  file  a,  claim."  This  state- 
ment of  the  court  was  not  essential  to  the 
determination  of  the  question   at  issue  and 


may  not  be  considered  controlling  upon  this 
question.  The  language  of  the  subsection 
clearly  indicates  that  the  additional  sixty 
days'  time  begins  to  run  at  the  date  of  the 
rendition  of  the  judgment. 

326.  In  re  Towne  (D.  C,  Mass.),  10  Am: 
B.  R.  284,  122  Fed.  313.  The  construction 
of  section  57-n  forbidding  proofs  subsequent 
to  one  year  after  adjudica;tion  is  too  nar- 
row. National  Bank  v.  Williams  (C.  C.  A., 
5th  Cir.),  20.  Am.  B.  R.  79,  85,  159  Fed.  615. 
Compare  In  re  Peck  (C.  C.  A.,  2d  Cir.),  21 
Am.  B.  R.  707,  168  Fed.  48. 

327.  In  re  Hawk  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Moe- 
bius  (D.  C,  Pa.),  8  Am.  B.  R.  590,  116  Fed. 
47;  In  re  Leibowitz  (D.  C,  Tex.),  '6  Am. 
B.  R.  268,  108  Fed.  617;  In  re  Rhodes  (D.  C. 
Pa.),  5  Am.  B.  R.  197,  105  Fed.  231;  In  re 
Shaffer  (D.  C,  N.  Car.),  4  Am.  B.  R.  728, 
104  Fed.  982;  Bray  v.  Cobb  (D.  C,  S.  Car.), 
3  Am.  B.  R.  788,  100  :^ed^  270;  Matter  of 
Knosco  (D.  C,  Ohio),  31  Am.  B.  R.  238,  208 
Fed.  201. 

328.  In  re  Knosco  (D.  C.,  Ohio),  31  Am. 
B.  R.  23S,  208  Fed.  201. 

An  unsecured  claim  filed  more  than  two 
years  after  adjudication  is  too  late  under 
section  57-n  of  the  Bankruptcy  Act,  which 
provides  that  claims  with  certain  exemptions, 
shall  not  be  proved  sijbsequent  to  one  year 
after  adjudication.  Matter  of  Trion  Manu- 
facturing Co.  (D.  C,  6a.),  35  Am.  B.  R.  480, 
224  Fed.  521. 
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bankrupt  has  fraudulently  concealed  assets,  may  not  be  relied! lupon  to  extend 
tbe  time  within  which  claims  may  be  proved.^''*  The,  period  is  not  enlarged 
or  sta,rted  anew  by  the  discovery  of  unscheidule  assets. ^^'^.  The  tim^  may  not 
be  extended  where  the  creditor  fails  to  file  proof  of  his  claim  because  acting 
under  the  advice  of  counsel  he  believed.  t^S-t  his  rights  under  an .  attachment 
might  be  prejudiced,^^^  nor  where  the  delay,  was  ca,used  by  the  creditor's  attempt 
to  establish  a  lien  on  the  bankrupt's  property ,^^^  nor  where  the  creditor's  failure 
to  make, and  file  his  claim  in  time  was  due  solely  to  accident  and  mistake,*^ 
nor  wbere  the  creditor  claims  he  was  misled  by  the  schedules,  which  stated 
that  a  particular  asset  was  of  little  or  no  value. ^^  It  has  been  suggested,  how'- 
ever,  that  the  statute  would  not  run  against  the  claim  of  a  creditor  who  had 
sought  to  maintain  as  valid  an  alleged  preferential  payment  but  had  not  suc- 
ceeded.**^ ,  Where  a  creditor  has  been  compelled  to  surrender  a  voidable  pref- 
erence he  will  be  permitted  to  prove  his  claim  after  the  expiration  of  a  year.*'® 
The  fact  that  the  creditor  did  not  receive  the  required  notice,  and  within,  the 
period  of  one  year  had  no  knowledge  of  the  bankruptcy,  does  not  authorize  a 
proof  of  the  claim  after  the ,  expiration  of  such  period.**^     The  filing  of  a 


329.  Effect  of  concealment  of  assets. —  In 
the  case  of  In  re  Meyer  ( D'.  C,  Or. ) ,  25  Am. 
B.  R.  44,  181  Fed.  904,  tie  court  said: 
"  Section  57-n  of  the  Bankruptcy  Act  so  far 
as  applicable  here  provides  '  that  no  claim 
shall  be  proved  against  a  bankrupt  subse- 
quent to  one  year  after  adjudication.'  The 
provision  haa  heen  repeatedly  construed  by 
the  courts  and  they  are  practically  agreed 
that  it  is  more  than  a  limitation  and  is 
prohibitory  and  that  the  courts  have  no 
power  or  discretion  to  extend  the  time  therein 
specified  or  permit  the  proof  of  claims  after 
the  expiration  of  the  year,  even  if  the  claim- 
ant has  been  misled  by  the  fraudulent  con- 
cealment of  assets  of  the  bankrupt."  See 
also  In  re  Peck  (C.  C.  A.,  2d  Cir.),  21  Am! 
B.  R.  707,  168  Fed.  48,  93  C.  C.  A.  470;  In 
re  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am. 
B.  R.  512,  137  Fed.  517,  70  C.  C.  A.  101; 
In  re  Muskoka  I/umber  Co.  (D.  C,  N".  Y;), 
11  Am.  B.  R.  761,  127  Fed.  886;  In  re  Shaf- 
fer (D.  C,  N.  Car.),  4  Am.  B.  R.  728,  104 
Fed.   9S2. 

In  the  case  of  In  re  Paine  ( D.  C,  Ky. ) , 
11  Am.  B.  R.  351,  127  Fed.  246,  the  court 
said:  ''It  may  well  be  that  Congress  could 
with  wisdom  have  put  into  the  clause  an  ex- 
ception covering  cases  where  there  had  been 
a  fraudulent  concealment  of  assets;  but  that 
was  a  matter  exclusively  for  Congress  to  de- 
termine and  not  for  the  courts  to  remedy. 
This  court  at  least  assumes  no  power  to  in- 
terpolate an  exception,  and  thus  put  into 
the  statute  what  Congress  declined  to  em- 
brace therein.  The  language  of  the  clause 
is  plain  and  unequivocal.  There  is  no  am- 
biguity about  it  and  it  admits  of  no  construc- 
tion. The  decisions  are  equally  dear  to  the 
effect  that  no  proof  of  debt  can  be  made  after 
the  expiration  of  one  year  after  the  adjudica- 
tion, except  in  those  instances  where  the 
period  is  extended  by  the  act  to  not  exceed- 
ing one  year  and  six  months." 


330.  Chapman  v.  Whitsett  (C.  C.  A.,  8th 
Cir. ) ,  38  Ani.  B.  R.  424,  236  Fed.  873. 

331.  In  re  Baird  &  Co.  (D.  C,  Pa.),  18 
Am.  B.  R.  228,  154  Fed.  215. 

332.  In  re  Noel  (D.  C.,  N.  H.),  16  Am. 
B.  R.  457,  144  Fed.  439. 

333.  In  re  iSanderson  (D.  C,  Vt.),  20  Am. 
B.  R.  396,  160  Fed.  278, 

334.  In  re  Peck  (C.  C.  A.,  2d  Cir.),  21 
Am.  B.  R.  707,  168  Fed.  48,  affg.  20  Am. 
B.  R.  629,  161  Fed.  762. 

335.  In  re  Fagan  (D.  C,  S.  Oar.),  15  Am. 
-  B.    R.    520,    140  Fed.    758.      Contra:    In   re 

Kempter  (D.  C,  la.),  15  Am.  B.  R.  676, 
142  Fed.  210;  Matter  of  Damon  (Ref.,  N. 
Y.),  14  Am.  B.  R.  809. 

336.  in  re  Lange  Co.  (D.  C,  la.),  22  Am. 
B.  R.  414,  170  Fed.  114,  in  which  case  the 
court  holds  that  the  Supreme  Court  of  the 
United  States  does  not  regard  the  claims 
of  creditors  who  have  been  deprived  of 
merely  voidable  preferences  by  the  judgment 
of  a  court  at  the  suit  of  the  trustee,  as 
falling  within  the  provisions  of  section  57-n, 
but  as  claims  accruing  under  section  57-g, 
at  the  time  the  preference  is  surrendered  or 
the  creditor  is  deprived  thereof  by  the  judg^ 
ment  of  the  court,  and  that  they  may  be 
proved  and  allowed  before  the  settlement  of 
the  estate. 

Judgment  declaring  payment  voidable 
preference. — ^A  creditor  may  offer  a  proof  of 
claim  within  sixty  days  of  a  judgment  de- 
claring payment  of  said  claim'  to  be  a  void- 
able preference,  although  more  than  a  year 
has  passed  since  the  adjudication.  Matter  of 
BergdoU  Motor  Co.  (C.  0.  A.,  3d  Cir.),  37 
Am.  B.  R.  501,  233  Fed.  410. 

337.  Matter  of  Prindle  Pump  Co.  (Ref., 
N".  Y.),  10  Am.  B'.  R.  405;  In  re  Muskoka 
Lumher  Co.  (D.  C,  N.  Y.),  11  Am.  B.  R. 
761,  127  Fed.  886. 
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clear  statement  of  the  claim  in  writing,  duly  verified,  within  the  year  is 
suificient,  even  though  it  may  be  liquidated  and  allowed  after  that  time.*^* 

vi.  EFFECT  OF  PROOF  AND  ALLOWANCE. 

a.  In  general. —  Under  the  former  law,  a  creditor  who  proved  his  claim 
could  not  proceed  thereon  in  another  court.^^*  This  is  not  the  law  now.  He 
can  proceed,  though  he  will  usually  be  halted  by  a  stay.^*°  He  becomes, 
however,  a  party  to  the  bankruptcy  proceeding,  witb  all  that  that,  condition 
implies.**^  If  his  claim,  voluntarily  filed,  is  disallowed  it  is  a  bar  to  a  suit 
against  the  bankrupt  on  .the  same  cause  of  action  in  another  jurisdiction.^*^ 
Likewise  a  decree  of  the  bankruptcy  court  allowing  a  claim  on  a  contract  after 
a  full  hearing  is  binding  on  both  parties  andr  is  a  complete  defence  to  a  claim, 
made  in  a  subsequent  action  in  the  State  court  on  the  contract,  that  it  is 
ultra  vires.^^  But  it  has  been  held  that  a  creditor  who  has  proved  in  bank- 
ruptcy a  claim  based  on  a  contract  and  has  been  paid  dividends  thereon,  may 
proceed  in  a  State  court  to  recover  in  tort  for  the  balance  due.***  A  reserva- 
tion, in  a  customer's  proof  of  claim,  of  whatever  rights  he  has  against  the 
bankrupts  on  account  of  their  failure  to  return  stock  covered  by  a  receipt, 
does  not  preclude  him,  after  discovery  that  his  shares  of  stock  have  been 
returned  to  the  trustee,  from  reclaiming  them  as  his  own.^*' 

b.  Waiver  of  lien. — 'A  creditor's  lien  may  be  waived  by  the  proof  and 
allowance  of  his  claim.**®  How  far  a  proof  of  debt  that  is' not  affected  by 
a  discharge  amounts  to  a  waiver  has  not  yet  been  much  discussed  under 
the  present  law.  Under  former  laws,  providing  for  such  a  debt  did  not  estOp 
the  creditor  from  asserting  it  against  after-acquired  property.**'' 

338.  In  re  Mertens  (C.  C.  A.,  2d  Cir.),  38  Am.  B.  E.  435,  238  Fed.  773,  revg.  37  Am. 
16  Am.  B.  K.  825,  147  Fed.  177.  Am.  B.  R.  468,  233  Fed.  333.    And  see  I'riend 

Where  a  wife  succeeds  in  an  action  against  v.  Talcott,  228  U.  S.  27,  30  Am.  B.  R.  31. 
her  husband  and  his  trustee  in  bankruptcy,  345.     Thomas  v.  Taggart    (Sup.  Ct.),  209 

commenced  within  a  year  after  adjudication,  U.  S.  385,  19  Am.  B.  R.  710,   aflfg.   17  Am. 

her  claim  is  "proven"  within  the  .meaning  B.  R.  467;  Matter  of  Berry  &  Co.   (C.  C.  A., 

of  the  act.     Buckingham  v.  Estes   (C  C.  A.,  2d   Cir.),   23   Am.   B.   R.   27,    174   Fed.   409, 

6th  Cir.),  12  Am'.  B.  R.  182,  128  Fed.  584.  holding  that  where  a  customer  of  a  firm'  of 

339.  Act  of  1867,  §  21;  In  re  Meyers,  Fed.  stockbrokers,  with  full  knowledge  of  all  the 
Cas.  9,518;  Cook  V.  Coyle,  113  Mass.  252.  facts,  elects  to  prove  against' their  estate  in. 

340.  In  re  Buchan's  Soap  Corporation  (D.  bankruptcy,  for  the  value  of  corporate  stock 
C,  N.  Y.),  22  Am.  B.  R.  382,  169  Fed.  1017.       hypothecated    by    them,    he    cannot    subse- 

341.  Wiswall  v.  Campbell,  -93  U.  S.  347.  quently  claim  the  stock  or  its  profits 
Compare  In  re  Jones,  Fed.  Cais.  7,447 ;  In  re      specifically. 

Coffey   (Ref.,  N.  Y.),  19  Am.  B.  R.  148;  In  346.  A  lien  created  by  the  commencement 

re  Kenyon  (D.  C.,  Ohio)-,  19  Am.  B.  R.  195,  of  a  judgment  creditor's  action  within  the 

156  Fed.   863,   citing  Collier  on  Bankruptcy  four  months'  period  to  set  aside  an  alleged 

(6th  Ed.),  437,  and.  holding  that  a  claimant  fraudulent  transfer  by  a  bankrupt  la  waived 

may  not  rescind  his  agreement  after' proof  of  by  the  proof  and  allowance  of  the  creditor's 

his  claim.     Matter  of  Kinnane  Co.    (D.  C,  claim  upon  his  judgment  in  the  bankruptcy 

Ohio),  33  Am.  B.  R.  243,  217  Fed.  488,  citing  proceeding  without  a  disclosure  of  the  pend- 

CoUier  on  Bankruptcy  (10th  Ed.) ,  749.  ency.  of   the   action.      Dunn   Salmon    Co.   v. 

342.  Hagardine,  etc.,  Co.  v.  Hudson  (C.  Pillraore,  19  Am.  B.  Jl.  172,  56  Misc.  546,  106 
C.  A.,  8th  Cir.),  10' Am.  B.  R.  225,  122  Fed.  N.  Y.  Supp.  546.  See  Sessler  v.  Paducah 
232  affg  6  Am.  B.  R.  657;  Elmore,  Quillian  Distilleries  Co.  (C.  C.  A.,  5th  Cir.),  21  Am. 
&    Co.    V.   iHenderson-Mizell    Mercantile    Co.  B.  R.  723,  168  Fed.  44. 

(Sup    Ct.,  Ala.),  32  Am.  B.  R.  658,  179  Ala.  347.     In  re  Robinson,  Fed.  Cas.  11,939;  In 

648,  quoting  text  with  approval.  re  Clews,  Fed.  Cas.  2,891 ;  McBean  v.  Fox,  1 

343     Elmore,  Quillian  &  Co.  v.  Henderson-  III.  App.  177.     The  opposite  was  true  under 

Mizeli   Mercantile   Co.    (Sup.   Ct.,   Ala.),   32  the   la,w   of    1841.      Chapman   v.    Forsyth,   2 

Am   B.  R.  658,  179  Ala.  548.  How.  202.     See  also  Clay  v.  Smith,   3   Pet. 

344.     Matter  of  Menzin  (C.  C.  A.,  2d  Cir.),  411. 
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NOTICE  TO  CREDITORS. 

§  58.  Notice  to  creditors. — a  Creditors  shall  have  at  least  ten  days' 
notice  by  mail,  to  their  respective  addresses  as  they  appear  in  the  list 
of  creditors  of  the  bankrupt,  or  as  afterwards  filed  with  the  papers 
in  the  case  by  the  creditors,  unless  they  waive  notice  in  writing,  of 
(1)  all  exanainations  of  the  bankrupt;  (2)  all  hearings  upon  applica- 
tions, for  the  confirmation  of  compositions;  (3)  all  meetings  of 
creditors;  (4)  all  proposed  sales  of  property; (5)  the  declaration  and 
time  of  payment  of  dividends;  (6)  the  filing  of  the  final  accounts ^of 
the  trustee,  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon;  (7)  the  proposed  compromise  of  any  con- 
troversy; (8)  the  proposed  dismissal  of  the  proceedings,  and  (9)  there 
shall  he  thirty-  days'  notice  of  all  applications  for  the  discharge  of 
bankrupts* 

b  Notice  to  creditors  of  the  fi.rst  meeting  shall  be  published  at  least 
once  ai;id  may  be  published  such  number  of  additional  times  as  the 
court  may  direct ;  the  last  publcation  shall  be  at  least  one  week  prior  to 
the  date  fixed  for  the  meeting.  Other  notices  may  be  published  as  the 
court  shall  direct. 

c  All  notices  shall  be  given  by  the  referee,  unle'ss  otherwise  ordered 
by  the  judge. 


Analogous  provisions:     In  U.  S.':     As  to  notices  of  first  meeting.  Act  of  1867,  i  11,  R.  S., 
§  5019;  As  to  notice  of  filing  trustee's  account.  Act  of  1867,  §  28,  R.  S.,  §  5096;  As 
to  notice  of  dividends.  Act  of  1867,  §  27,  E.  S.,  §  5102;   Act  of  1841,  f  9;   Act  of 
1800,  §  29 ;  As  to  notice  of  application  for  discharge.  Act  of  1867,  §  29 ;  R.  S.,  §  5109 ; 
Act  of  1841,  §  4;  As  to  notice  of  applicatio*n  for  confirmation  of  compositions,  R.  S., 
§  5103A;  As  to  notice  of  meetings  in  general,  Act  of  1867,  §  17,  R.  S.,  §  5094. 
In  Eng.:     Generally  to  different  sections,  to  Schedule  I  and  the  General  Rules;  there 
is  no  corresponding  single  section  on  notices  in  the  English  act. 
Cross-references:     To  the  law:     Examinations  of  bankrupts,  how  conducted,  §  7  (9) ;  exami- 
nation of  bankrupt  and  other  persons,  §  21-a. 
Applications  for  the  confirmation  of  compositions  and  hearings  thereon,  §  12-b,  c^ 
Discharge  of  bankrupts,  application  for,  and  hearing,  §   14-b. 
Meetings  of  creditors,  first  and  final,  §  55.  ^ 

Dividends,  declaration  and  payment,  §  65. 
Final  accounts  of  trustees,  when  made,  §  47-a(8). 
Compromise  and  arbitration  of  controversies,  §§26,  27,  57-h. 
Sales  of  property  of  bankrupt  by  trustee,  §  70-b. 


•Amendment  of  1910  in  italics. 
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Cross-references —  (Continued) 

Dismissal  of  proceedings,  §  G9-g. 
Publication  of  notices,  where  made,  §  28. 
To  the  General  Orders:     Service  of  notices  upon  attorneys  of  creditors,  IV. 
Indemnity  for  expense  of  publishing  or  mailing  notices,  X. 
Application  for  discharge  to  be  heard  by  judge,  XII  ( 3 ) . 
Notice  to  trustee  of  his  appointment,  XVI. 
Sales  of  property,  how  conducted,  XVIII. 

Creditors  may  file  designations  of  places  where  notices  may  be  sent,  XXI  (2), 
To  the  Official  Forms:     Notice  of  first  meeting  of  creditors,  No.  18. 
Notice  to  trustee  of  his  appointment.  No.  24. 
Notice  of  declaration  of  dividend.  No.  41. 
Petition  and  order  for  sale  of  perishable  property,  No.  46. 
Notice  of  petition  for  removal  of  trustee,  No.  53. 
Order  of  notice  on  petition  for  discharge.  No.  57. 

See  also  Supplementary  Forms,  post;  Hagar   and  Alexander's  Bankruptcy   Forms, 
(2ded.). 


SYNOPSIS   OF   SECTION. 

NOTICE    TO    CREDITORS. 

I.  Notice  to  Creditors  Generally,  827. 

a.  In  general,  827. 

b.  Notices  under  rules  and  forms,  828. 

c.  Construction  and  scope  of  section,  828. 

d.  When  notice  not  necessary,  829. 

e.  Combined  notices,  829. 

f .  Effect  of  notice  on  jurisdiction,  830. 

g.  Presumption  that  notice  was  given,  830. 
n.  When  Notice  Required,  830. 

a.  In  general,  830 . 

b.  Of  examination  of  bankrupt,  830. 

c.  Of  proposed  confirmation  of  composition,  830. 

d.  Of  application  for  discharge  or  revocation  thereof ^.8Z1. 

e.  Of  proposed  sales,  831. 

f .  Of  declaration  and  payment  of  dividends,  832. 

g.  Of  filing  final  accounts,  833. 

h.  Of  a  proposed  compromise  of  a  controversy,  833. 

i.  Of  a  proposed  dismissal  of  a  proceeding,  833. 

j.  Of  appointment  of  receivers,  834. 

k.  Of  petition  for  attorney's  allowance,  835. 

1.  Of  filing  voluntary  petition  after  involuntary  petition,  835. 
m.  Of  meetings  generally,  835. 
in.  Notice  to  Creditors  by  PublicatioQ,  835. 
IV.. By  Whom  Notices  Are  Given,  836. 


I.  NOTICE  TO  CREDITORS  GENERALLY, 
a.  In  general. —  The  present  statute  requires  a  notice  to  creditors  of  every 
important   step   in   a  bankrupt  proceeding.      Its  predecessor  was   somewhat 
loose  in  this   regard,   notices  being  often  discretionary,    and  the  time  and 
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method  subject  to  the  direction  of  the  court.^  The  present  law,  perhaps, 
goes  too  far  the  other  way.  Notices  should  not  contain  the  names  o'f  the 
creditors  or  the  amounts  of  their  claims,  as  seems  sometimes  ,  to  have  been 
the  practice  under  the  Uw  of  1867.  Subsection  a  requires  that  the  notice 
given  shall  be  (1)  by  mail,,  (2)  at  least  ten  days  beforovthe  day  set  for  the 
meeting,  and  (3)  addressed  to  the  creditors  at  "thfeir  respective  addresses  as 
they  appear  in  the  list  of  creditors  .  .  .  or  as  afterwards  filed  with  the 
papers  in  the  case."  The  last  clause  quoted  seems  to  cover  cases  where  a 
creditor's  address  is  ohaiiged  during  the  proceeding,  or  is  found  to  have 
been  incorrect  in  the  schedules,  as  well  as  those  where  a  creditor  requires 
a  referee  to  mail  to  a  specified  address.^  Notices  may,  however,  be.  waived. 
For  the  first  meeting,  the  addresses  given  in  the  schedule  should  be  used,® 
thereafter,  those  specified  on  the  proof  of  debt,  ilnless  a  request  giving  a 
specified  address  be  filed  as  provided  in  General  Order  XXI  (2).  The  suffi- 
ciency of  addresses  given  in  the  schedules,  is  discussed  under  section-  7  (8), 
and  as  to  the  effect  of  a  failure  to  schedule  properly  under  §  17.  Whether  or 
not  the- use  of  initials  and  the  pmission  of  a  street  address  will  make^notices 
to  such  persons  ineffectual  will  almost  invariably  depend  on  extrinsic  cir- 
cumstances.*   The  cases  under' the  former  law  will  be  found  of  little  value. 

b.  Notices  under  rules  and  forms. —  The  general  orders  provide  for  notices 
in  certain  cases  and  regulate  the  method  of  service.  Notices  which  are  not 
required  by  the  act  or  the  general  orders  to  be  served  personally  on  the 
party  may  be  served  on  his  attorney.®  Property  may  be  sold  under  an  order 
of  the  court  with  or  without  notice  to  the  creditors.®  Any  creditor  may  file 
with  the  referee  a  request  that  all  notices  to  which  he  may  be  entitled  shall 
be  addressed  to  him  at  any  place,  to  be  designated  by  the  post-office  box  or 
street  number,' as  he  may  appoint;  and  thereafter,  and  until  some  other  desig- 
nation shall  be  made  by  such  creditor,  all  notices  shall  be  so  addressed ;.  and 
in  other  cases  notices  shall  be  addressed  as  specified  in  the  proof  of  debt.''' 
The  official  forms  prescribe  the  form  of  the  notice  of  the  first  meeting,*  and 
of  the  application  for  a  discharge.®  So  also  is  the  form  of  the  notice  to  cred- 
itors of  the  payment  of  a  dividendi^" 

<3.  Construction  and  scope  of  section. —  This  section  should  be  read  and 
construed  together  with  §  59.  The  former  enumerates  the  proceedings,  of 
which  notice  is  to  be  given  to  creditors,  and  prescribes  the  length  of  time 
of  the  notice  aiid  the  mode  of  giving  it  to  the  creditors,  while  the  latter 
Is  particularly  directed  to  the  subject  of  filing  and  dismissing  petitlons.^^ 

1.  See  "Analogous  Provisions,"  Omte.  which    it    transacts   husiness    is    sufficient; 

2.  General  Order  XXI  (2).  Kreitlein  v.  Ferger,  238  U.  S.  21,  34  Am.  B. 

3.  In  re  .Schiller  (D.  C,  Va.),  2  Am.  B.  E.  R.  862,  59  L.  Ed.  1184,  holding  that  a  sched- 
704,  96  Fed.  400.  ule    containing    the    address    "  Indianapolis,- 

Where  addresses  of  creditors  are  unknown.  Ind."  is  prima  facie  sufficient. 
—  When  the  bankrupt  gives  a  list  of  credit-  5.  General  Orders  TV. 

ors,  but  states  that  their  addresses  are  un-  G.  General  Orders  XVIII.      See   also   Am. 
known,    the   referee   should    require  the   ad-  B,  R.  Dig.   §   595v     Compare,  post,  this  sec- 
dresses  to  be  furnished,  or  satisfactory  proof  tion,   "  Of   proposed   sales,"    p.    831 
to  be  made  that  the  same  cannot  be  ascer-  7.  Oelieral  Orders  XXI  (2). 
tained  after  due  search  had  been  made.     In  8.  Official  Forni'  No.  18.  • 
re  Dvorak   (D.  C,  la.),  6  Am.  B.  E.  66,  107           9.  Form   No.    67.     Additional    Forms    for 
Fed.  76.  other    necessary    notices    will    be    found    in 

4.  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  &  "Supplementary  Forms,"  post;  and  see 
App.),  38  Am.  B.  E.  852,  96  Atl.  73,  holding  Hagar  &  Alexander's  Bankruptcy  Forms  (2d 
that  in  the  case  of  a  well  known  business  Ed.). 

firm  which  on  its  business  letter  heads  uses  10.  Official  Form  No.  41.      ^ 

initials  and  does  not  giveany  street  address, ,         ll.  Matter  of  Levi  &  Kliuber    (C.  C.  A., 

a  notice  to  such  firm  addressed  to  the  city  in      2d  Cir.),  15  Ami  B.  E.  294,  142  Fed.  962. 
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d.  When  notice  not  necessary. —  A  notice  of  a  meeting  of  creditors  is  not 
necessary  where  the  referee  is  the  sole  judge  and  acts  independently  of  the 
creditors;  unless,  of  course,  required  by  subsection  a.  Neither  is  it  essen- 
tial, where,  though  sinailar  to  or  the  negative  of  a  meeting  of  which  notice  is 
necessary,  the  statute  does  not  specifically  require  it.  Thus,  a  ten-day  notice 
need  not  be  given  of  the  appointment  of  a  special  referee,^^  or  of  a 
receiver,^*  or  of  examinations  before  the  first  meeting,"  or  of  a  trial  on  a  con- 
tested claim,^^  or  of  sales  of  perishable  property,^®  or  of  the  hearing  of  excep- 
tions to  the  trustee's  report  on  exemptions,"  or  of  many  other  minor  steps  in  a 
proceeding.  ^^  Indeed,  no  notice  whatever  need  be  given  in  some  of  them. 
Where  possible,  however,  the  ten-day  notice  by  mail  should  always  be  given, 
unless  otherwise  prescribed  by  the  general  orders  or  local  rules.  Such  is  the 
policy  of  the  law.  Congress  has  made  no  provision  for  giving  notice  to  cred- 
itors of  the  institution  of  involuntary  ■  proceedings,  other  than  that  which 
results  by  operation  of  law  from  the! filing  of  the  petition,^^  but  it  is  as  true  of 
the  present  law  as  it  was  of  the  act  of  1867  that  the  filing  of  a  petition  is  a 
caveat  to  all  the  world  and  in  effect  an  attachment  and  injunction.^* 

e.  Combined  notices. —  Form  No.  18,  itself,  is  a  combined  notice — of  the 
first  meeting  and  of  the  examination  of  the  Isahkrupt.  It  is  possible  also  to 
notify  creditors  in  one  notice,  say,  of  (1)  a  proposed  compromise,  (2)  a  pro- 
posed sale  to  be  followed,  without -objection,-  by  a  public  auction  forthwith, 
(3)  the  declaration  and  (4)  the  payment  of  a  final  dividend,  and  (5)  a 
final  nieeting  to  pass  on  the  trustee's,  account.^^  Notices  should  be  combined 
and  meetings  consolidated,  vrhere  possible.^ 


12.  Bray  v.  Cobb  (D.  C,  N".  Car.),  1  Am. 
B.  K.  153,  91  Fed.  102. 

13.  In  re  Abrahamson  (Eef.,  N.  Y.),  1  Am. 
B.  R.  44. 

14.  Id. 

15.  Bankr.  Act,  §  57 -k. 

16.  General  Order  XVIII  (3).  See  also 
Am.  B.  R.  Dig.  §  595. 

17.  General  Order  XVII. 

18.  In  re  Stotts  (D.  C,  la.),  1  Am.  B.  R. 
641,  93  Fed.  438,  holding  that  where  an  attor- 
ney is  employed  by  the  trustee  of  a  bankrupt, 
an  allowance  for  such  services  may  be  pade 
by  the  referee  without  notice  to  the  creditors. 

19.  Ma:tter  of  Zotti  (Eef.,  N.  Y.),  23  Am. 
B.  R.  601,  holding  that  the  filing  of  the  peti- 
tion was  a  command  to  all  having  possession 
of  property  which  the  bankrupt  at  that  mo- 
ment owned,  to  hold  the  same  subject  to  the 
orders  of  the  court.  The  "  rem  "  was  reached 
by  the  filing  of  the  petition,  no  matter  where 
it  was. 

Oral  notice  to  a  sheriff  that  a  petition  in 
bankruptcy  has  tieen  filed  against  a  debtor 
whose  property  has  been  attached  and  no- 
tice of  the  appointment  of  a  receiver  in  bank- 
ruptcy, and  the  issuance  of  a  restraining 
order  is  sufficient,  and  he  thereafter  deals 
with  the  property  at  his  peril.  Matter  of 
Lufty  (D.  C,  N.  Y.),  19  Am.  B.  E.  614,  156 
Fed.  873. 

Constructive  notice. —  Notice  of  facts 
which  would  incite  a  person   of  reasonable 


prudence   to ,  an    inquiry   under    similar   cir- 
cumstances; is  notice  of  all  the  facts  which 
a  reasonably  diligent  inquiry  would  develop. 
Coder  v.  McPherson   (C.  C.  A.,  8th  Cir.),  18   - 
Am.  B.  E.  523,  152  Fed.  951. 

20.  Mueller  v.  Nugent,  184  U.  S.  1,  14,  7 
Am.  B.  E.  224,  269 ;  Bailey  v.  Baker  Ice  Ma- 
chine Co.,  239  U.  S.  268,  35  Am.  B.  R.  814 ; 
State  Bank  of  Chicago  v.  Cox  (C.  C.  A.,  7th 
Cir.),  16  Am.  B.  R.  32,  1^3  Fed.  91;  Matter 
of  Pittsburg-Big  Muddy  Coal  Co.  (C.  C.  A., 
7th  Cir.),  32  Am.  B.  E.  452,  215  Fed.  703; 
Clay  V.  Waters  (C.  C.  A.,  8th  Cir.),  24  Am. 

B.  E.  293,  178  F'ed.  385;  In  re  Billings   (D. 

C,  Ala.),  17  Am'.  B.  E.  80,  145  Fed.  395; 
Matter  of  Schon  (D.  C,  Conn.),  32  Am.  B. 
R.  494,  213  Fed.  514;  In  re  Breslauer  (D.  C, 
N.  Y.),  10  Am.  B.  R.  33,  121  Fed.  910;  In 
re  Mertena  (D.  C,  N.  Y.),  12  Am.  B.  E.  699, 
131  Fed.  507;  In  re  Donnelly  (D.  C,  Ohio), 
26  Am.  B.  E.  304,  188  Fed.  1001.  See  also 
Am.  B.  E.  Dig.  §.  236. 

21.  For  one  of  these  notices,  see  "  Supple- 
mentary Forms,"  post;  Hagar  and  Alexan- 
der's Bankruptcy  Forms  (2d  Ed.). 

22.  Justice  Brown  said  in  In  re  Price  (D. 
C,  N".  Y.),  1  Am.  B.  E.  419,  91  Fed.  635, 
that  "Hereafter  the  published  and  mailed 
notices  of  applications  for  a  discharge  should 
contain  a  notice  of;  examination  of  the  debtor 
to  avoid  the  necessity  of  further  notice  to 
all  creditors  in  case  such  .an  exammation  is 
allowed.  , 
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f.  Effect  of  notice  on  jurisdiction. —  The  filing  of  the  petition  gives 'juris- 
diction, both  in  rem  and  in  personam,.^  Failure  to  receive  the  notice  is, 
therefore,  not  an  objection  to  the  regularity  of  the  proceeding.^  The 
important  fact  under  the  present  law  is:  was  the  debt  duly  scheduled.^^ 
If  so,  there  seems  to  be  jurisdiction  of  the  creditor,  even  without  notice. 
Illustrative  cases  under  the  former  law  will  be  found  in  the  foot-note.^® 

g.  Presumption  that  notice  was  giveni^  It  is  made  by  subsection  c  the  oiEcial 
duty  of  a  referee  to  give  the  notices  prescribed  by  the  section.  It  will  be  pre- 
sumed, nothing  appearing  to  the  contrary,  that  the  officer  has  properly  and 
legally  performed  the  duty  devolved  upon  him.^^  As  far  instance,  it  has  been 
held,  authoritatively,  that  an  order  of  discharge  will  be  presumed  to  be  based 
on  sufficient  notice  to  creditors,  and  that  the  introduction  of  the  order  casts 
a  burden  upon  a  creditor  attacking  it  to  show  that  there  was  absence  of  notice 
or  other  statutory  cause  affecting  the  validity  of  the  order.^®  Where  the 
record  shows  that  notices  were  served  as  provided  by  law,  it  is  not  sufficient  to 
assert  merely  that  the  notices  were  not  received ;,  there  must  be  evidence  adduced 
indicating  that  the  notices  were  not  sent.^® 

II.  WHEN  NOTICE  REQUIRED. 

a.  In  general.^  The  mandatory  phrasing  of  subsection  a,  indicates  that  for 
all  the  proceedings  there  enumerated  the  ten-day  notice  by  mail  is  absolutely 
essential.^"  , 

,  b.  Of  examination  of  bankrupt.^i— Subdivision  (1)  requires  notice  of  an 
examination  of  the  bankrupt.  This  refers  to  an  examination  under  §  7  (9)  ; 
it  may  to  one  under  §  21-a.  But  a  bankrupt  may  be  examined  at  any 
continuance  ;  of  a  meeting  in  the  call  of  which  his  examination  has  been 
noticed,  and,  if  present  at  any  other  meeting,  he  can,  it  is- thought,  be 
examined  even  without  such  a  notice.  If  exartiined  for  the  purpose  of  pre- 
paring schedules,^^  or  on  the  hearing  of  his  discharge,  no  notice  to  creditors 
seems  to  be  required.^* 

c.  Of  proposed  confirmation  of  composition.^* — ITotlee  of  the  confixmation  of 
a  composition  is  required  under  subdivision  (2).     In  this  connection  §  12-b 

23.  Southern  Loan  &  Trust  Co.  v.  Benbow  30.  In  re  Gilbert,  2  N.  B.  N.  Rep.  738;  In 
(D.  C,  N.  Car.),  3  Am.  B.  R.  9,  96  Fed.  614;       re  Campbell,  Fed.  Cas.  2,348. 

Rayl  V.  Lapham,  27  Ohio  St.  452.  31.  See  also  Am.  B.  R.  Dig.  §  48. 

The  filing  of  the   petition  in  bankruptcy  32.  In  re   Franklin  Syndicate    (D.   C.,  N". 

against  a  debtor  is  notice  to  all  his  credit-  Y.),  4  Am.  B.  R.  244,  101  Fed.  402;   In  re 

ors  of  the  pendency  of  the  proceeding.     Mat-  Abrahamson   (Ref.,  N.  Y.),  1  Am.  B.'  R,  33, 

ter  of  Leyi  &  Klauber  (C.  C.  A.,  S^Cir.),  15  holding  that,   although   the  statute   contem- 

Am'.  B.  R.  294,  296,  142  Fed.  962.  plates  an  examination  of  bankrupts  at  a  time 

24.  In  re  Stetson,  Fed.  Cas.  13,381.  See  directed,  of  which  the  creditors  shall  have 
also  Claflin  v.  Wolflf  (N.  J.  Ct.  of  Errors  &  notice,  yet  a  bankrupt  may  be  directed  to 
App.),  38  Am.  B.  R.  652,  96  Atl.  73.  furnish  information  to  aid  the  court,  and  its 

25.  See  Bankr.  Act,  §  17  (3),  and  discus-  officer,  the  receiver,  in  the  preservation  of 
sion  thereunder ;  Keefanner  V.  Hevenor  (Sup.  the  estate  for  the  benefit  of  creditors,  and 
Ct.  App.  Div.,  N.  Y.),  32  Am.  B.  R.  580,  148  such  information  may  be  elicited  by  an  exam- 
N.  Y.  Supp.  434.  ination,  and  notice  to  the  creditors  may  be 

26.  Thurmond  v.  Andrews,  10  Bush  (Ky.),  dispensed  with. 

400;  Heard  v.  Arnold,  56  Ga.  570;  Pattison  33.  In  re  Price   (D.  C,  N.  Y.)     1  Am.  B 

v.  Wilbur,  10  R.  I.  448;  in  re  Archenbrown,  R.  419,  91  Fed.  635,  holding  that  the  pub^ 

Fed.  Cas.  504.  lished  and  mailed  notices  of  application  for 

27.  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  &  a  discharge  should  contain  a  notice  of  exam- 
App.),  38  Am.  B.  R.  852,  96  Atl.  73.  ination  of  the  debtor  to  avoid  the  necessity 

28.  Kreitlein  v.  Ferger,  238  U.  S.  21,  34  of  further  notice  to  all  creditors  in  case  such 
Am.  B.  R.  862,  59  L.  Ed.  1184.  an  examination  is  allowed. 

29.  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  &  34.  See  also  Am.  B.  R     Die  8  701 
App.),  38  Am.  B.  R.  852,  96  Atl.  73.  ^"  ^ 
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should  be  consulted.  While  the  usual  notice  muat  be  given  of  an  applica- 
tion for  the  confirmation  of  a  composition,^®  it  usually  takes  the  form  of  an 
order  to  show  cause,  entitled  in  the  district  court  and  issued  by  the  court.^® 
It  seems  that  a  like  notice  is  not  required  on  an  application  to  set  aside  a 
composition.     Still,  it  is  customary.*^ 

d.  Of  application  for  discharge  or  revocation  thereof.** — Subdivision  (2) 
formerly  provided  for  notice  of  at  least  ten  days  of  an  application  for  a  dis- 
charge. The  amendatory  act  of  1910  added  a  new  subdivision  9  providing 
for  a  notice  of  thirty  days  in  case  of  an  application  for  a  discharge.  The 
Supreme  Court  has,  in  Form  No.  5Y,  suggested  a  method  which  is  both  cum- 
bersome and,  in  so  far  as  it  attempts  to  take  from  the  district  judge  the  power 
to  fix  the  practice,*®  of  doubtful  force.  Such  notice  should  take  the  form  of 
a  short  show  cause  order,  the  original  signed  by  the  judge  and  attested  by  the 
clerk,  the  same  to  be  mailed  either  by  the  clerk  or  by  the  referee,  or  the  attorney 
in  charge  if  so  "ordered  by  the  judge."  This  practice  is  regulated  by  rules 
-  in  the  di:fferent  districts,^"  and,  in  some,  prior  to  the  amendatory  act  of  1903, 
fees  were  charged  for  this  service.  Unless,  however,  there  are  district  rules - 
modifying  it,  the  practice  suggested  by  the  Supreme  Court  should  be  followed.*^ 
Personal  notice  of  the  application  is  not  essential  to  the  binding  force  of  a 
decree  granting  a  discharge.*^  It  is  not  necessary  that  the  notice  shall  have 
been  actually  received  and  read  by  creditors,  but  mailing  in  the  manner  pre- 
scribed by  the  statute  is  sufficient.**'  A^bankrupt  is  entitled  to  reimburseiiient 
for  the  expense  of  notice  to, creditors  of  an  application  for  his  discharge.** 
A  default  upon  a  motion  to  discharge  a  judgment  will  be  opened,  where  the 
creditor  did  not  have  proper  notice  of  the  proceeding.*®  Since  notice  of  an 
application  for  a  discharge  isi  required,  it  is  not  necessary  to  give  notice  to 
creditors  of  an  application  to  extend  the  time  within  which  to  make  the  appli- 
cation for  the  discharge.*®  It  seems  that,  on  an  application  to  revoke  a  dis- 
charge, any  notice  fixed  by  the  court  is  sufficient.*'' 

e.  Of  proposed  sales.*^ —  Notice  of  all  proposed  sales  of  property  is  required 
by  subdivision  (4).  In  this  connection  §  YO'-b  should  be  consulted.  The 
requirement  that  notice  be  given  of  every  proposed  sale  of  asse1;s  has  proven 
an  unfortunate  restriction  on  discretion.  The  time  necessary,  substantially  two 
weeks  after  a,pplication,  often  makes  advantageous  sales  impossible.  This  diffi- 
culty doubtless  led  to  General  Order  XVIII,  under  which  most  sales  are  now 

35  In  re  Bloodworth-Stemibridge  Co.  (D.  42.  Hanover  National  Bank  v.  Moyses,  186 
C     Ga  )     24  Am.  B.  K.   156,   178   Fed.  372;       U.  S.  181,  8  Am.  B.  E.  1. 

liktter  of  Fox  (D.  C,  N.  Y.),  34  Am.  B.  E.  43.  In  re  Downing  (D.  C,  N.  Y.),  28  Am. 

812   222  Fed    135  B.  R.  778,  199. Fed.  329;  Claflin  v.  Wolff'  (N. 

36  See  In  re  Hoole,  3  Fed.  496.  J.  Ct.  of  Errors  &  App.),  38  Am'.  B.  R.  852, 

37  See     under     Section     Thirteen,     ante.  96  Atl.  72. 

Compare  In  re  Hamlin,  Fed.  Cas.  5,993.  44.  A  bankrupt  is  entitled  to  be  reimbursed 

38  See  also  Am.  B.  K.  Dig.  §   1058.  under  General  Order  X,  for  the  amount  ad- 

39  That  is.  as  .In  derogation  of  Bankr.  vanced  by  him  for  the  issuance,  publication 
Act   S  58-c       '  ^^^  mailing  of  necessary  notices  to  creditors 

40  See, 'for  instance,  the  practice  in  the  of  an-  application  for  his  discharge.  In  Te 
Northern  ^strict  of  New  -York,  1  If.  B.  N.  Hatcher  (P-  C,  Tfix.),  16,  Am.  B.  R.  722, 
■.at  145  red.  bos. 

A^    Fir^A^r-   of   iiiilirp •NTntipp   to    creditors  45.  Matter  of  Quackenbush,  19  Am.  B.  R. 

of  the  hearing  of  fn'  applfcation  for  a  dT-  647,  122  App.  Div.  456    106  N   Y.  Supp.  773. 

charge  and  the  Ling  of  the  date  therefor  46.  In  re Jritz  (D    C    N.  Y.)    23  Am   B. 

should   be  upon   the   order   of  the   judge   in  R.  84,  173  Ted.  5P0,  holdmg  that  the  matter 

HPPordance   witTi   Supreme   Court '  Form  No.  is  one  of  discretion,  and  notice  to  all  cred- 

57      In  re  Hockman   (D.  C,  Pa.),  30  Am.  B.  itors  does  not  seem  necessary. 

i    noi    900  PpH    %%(\  47.  Compare  under  Section  Fifteen. 

R.  921,  im  *ea.  d^u.  ^^    ^^^  ^^^^  ^^   ^   ^^   ^^^    ^^  595-596. 
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made.  Under  this  order  the  court  or  a  referee  may  direct  a  private  sale,  with 
or  without  notice,  for  good  and  sufficient  cause  shown.*®  The  word  ''perish- 
able "  has  been  construed  with  extreme  liberality.®**  This  is  hardly  necessary  — 
that  is,  if  General  Order  XVIII  (2)  is  not  iA  derogation  of  the  statute-^ 
provided  good  cause  can  be  shown  for  a  private  sale;  at  least,  such  a  con- 
struction canfarily  be  put  upon  that  general  order.  However,  when  substan- 
tial loss  will  not  result,  the  command  of  the  statute  should  be  obeyed.  If 
notice  of  a  proposed  sale  is  given,  it  is  often  so  phrased  as  also  to  give  notice 
of  a  meeting  of  creditors  to  attend  a  public  sale  of  the  property  immediately 
thereafter.®^  If  a  creditor  actually  attends  a  sale  of  a  bankrupt's  property, 
and  bids  on  the  same'  it  is  immaterial  whether  he  received  the  usual  notice 
of  sale  by  mail  or  not.®^  If  an  order  of  sale  lapses  for  any  cause  and  a  subse- 
quent order  of  sale  is  made,  notice  should  be  given  to  creditors  and  lienors.®^ 
f.  Of  declaration  and  payment  of  dividends.-^  Subdivision  (5)  requires 
notice  of  the  declaration  and  time  of  payment  of  dividends.  This  seems  to 
imply  two  meetings;  indeed,  since  the  amendatory  act  of  1903,  two  meet-" 


49.  Sale  without  notice;  discretion  of  ref- 
eree.—In  re  Hawkins  (D.  C,  N.  Y.),  11 
Am.,  B.  R.  49,  125  Fed.  633,  holding  that  the 
discretionary  power  of  ,a  referee  directing  A, 
private  sale  of  the  bankrupt!s  property,  with- 
out notice  to  creditors,  ought  not  to  be  dis- 
turbed unless  it  clearly  appears  that  his  dis- 
cretion was  improvidently  exercised. 

An  order  to  sell  perisliahle  property,  even 
real  estate,  rests  in  the  sound  discretion  of 
the  court,  and  where  it  is  not  affirmatively 
shown  that  gross  injustice  has  been  done  to 
the  creditors,  a  sale  of  such  property  ati  pri- 
vate sale  by  the  trustee,  will  not  be  disturbiBd 
for  lack  of  notice  to.  a  creditor  of  the  appli- 
cation of  an  order  to  sell  or  for  conflrmation 
of  the  sale.  In  re  Milne  Mfg.  Co.  (Ref.,  N. 
Y.),  21  Am.  B.  R.  468.  ; 

Notice  of  truster's  sale;  sufSciency  of 
publication.— The  act  of  March  3,  1893,  (27 
Stat.  751),  requiring  publication  once  a  week 
for  at  least  four  weeks  befpre  the  sale  of 
real  property,  which  requirement  has  been 
construed  to  mean  tventy-eight  days  at  least, 
does  not  bind  the  Federal  courts  in  their 
administration  of  the ,  bankruptcy  act ;  and, 
in  the  absence  of  reason  to  believe  that  pub- 
lication three  days  earlier  would  have  made 
a.  real  difference  for  g,ny.  purpose,  the  publi- 
cation of  notice  of  sale  of  the  bankrupt's 
real  estate  once  a  week  during  each  of  the 
four  weeks  preceding  the  time ,  set  for  the 
sale,  the  first  publication,  however,  being  but 
twenty-fiye  days  before,  is  sufficient.  In  re 
National  Mining  Exploration  Co.  (D.  C, 
Mass.),  27  Am  B.  R.  92,  193  Fed.  232;  In 
re  La  France  Copper  Co.  (I>.  C,  Mont.),  30 
Am.  B.  R.  381,  205  Fed.  207.  Contra:  In  re 
Britannia  Mining  Co.  (D.  C,  Wis.),  28  Am; 
B.  R.  651,  197  Fed.  459. 

No  notice. to  stockholders  of  a  bankrupt 
corporation  of  a  proposed'  sale  of  assets  is 
necessary.  In  re  Witherbee  (O;  C.  A.,  1st 
Cir.),  30  Am.  B.  R.  314,  202  Fed.  896. 

50.  In  re  Edes   (D.  C,  Me.),  14  Am.  B.  R. 


382,  384,  135  Fed.  595;  In  re  Smith,  1  N. 
B.  N.  180;  Anon.,  1j  N.  ,  B.  204,  Contra: 
In  re  Beutel's  Sons  (Ret,  Ohio),  7  Am.  B. 
R.  768,  holding  that  perishability  within  the 
meaning  of  the  term  in  bankruptcy  involves 
physical  deterioration  of  the  property  itself. 
Mere  depreciation  in  value  is  not  enough.  A 
stock  of  hardware  cannot  be  sold  without  no- 
tice to  creditors  as  "  perishable  property" 
although  by  delay  it  is  becoming ,  unseason- 
able. > 

Sale  of  building  deteriorating  in  value.- — 
Where  a  building,  msed .  as  ji  manufacturing 
plant  by  an  involunta;ry  bankrupt,  was  rap- 
idly deteriorating  in  vialue  arid  was  unsalable, 
and  an  offer  was  made  therefor  of  a  sum, 
representing  its  fair  value,  which  offer- was 
conditioned  upon  conveyance  being  made 
within  a  shorter  peridd  of  time  than  would 
allow  notice  to  be  given  in  accordance  with 
the  usual  practice  in  sales  of  bankrupt  prop- 
erties, and  where  great  loss  would  be  occa- 
sioned by  failure  to  make  the  sale,  the  court 
is  justified  in.  making  an  order,  allowing  the 
trustee  to  consummate  the  sale  without  no- 
tice, and  a  sale  so  made  will  not.be  set  aside. 
In  re  Milne  Mfg.  Co.  (Ref.,  N".  Y.),  21  Am. 
B.    R.    468. 

51.  See  discussion  under  subtitle  "Com- 
bined Forms,"  ante,  in  this  section. 

52.  In  re  Caldwell  (D.  C,  G-a.),  24  Am. 
B.  R.  4'95,  178  Fed.  377. 

53.  AUgair  v.  Fisher  (C.  C.  A.,  3d  Cir.), 
16  Am.  B.  R.  278,  143  Fed.  962,  holding  that, 
where  the  order  of  a  referee  authorizing  a 
private  sale  of  the  bankrupt's  property  at 
a  set  price,  within  thirty  days,  expires  by 
reason  of  the  failure  of  the  trustee  to  make 
the  sale,  a  sale,  made  under  a  further  ofder 
of  the  referee,  at  a  price  much  less  than  the 
set  price,  will  be  set  aside,  where  it,  appears 
that  the  sale  and  the  order  authorizing  it 
were  made  without  notice  to  creditors  or 
lienors. 
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'ings  are  necessary.^*  Following  the  practice  under  the  former  law,  the  forma 
include  one  to  be  used  by  the  trustee  in  instructing  Creditors  to  call  for  their 
dividends."®  This  form  is  archaic  and  rarely  "used,  dividend  checks  being 
mailed  direct  with  receipts  attached,  or  so  phrased  as  to  amount  to  receipts 
when  indorsed.  It  is  common  jjractice,  too,  to  combine  in  one  notice  (1)  that 
for  the  declaration  of  dividends  and  (2)  that  for  the  payment  of  the  dividends 
so  declared.^®  Where  creditor  claims  are  disallowed,^^  or  if  for  any  reason 
their  claims  are  voluntarily  withdrawn,"*  they  will  not  be  heard  to  object  to 
any  failure  to  give  or  defect  in  a  notice  as  to  the  declaration  of  a  dividend. 
^  g.  Of  filing  final  accounts.— Notice  of  the  filing  of  final  accounts  and  of  the 
time  and  place  where  they  may  be  examiiied  is  required  by  subdivision  (6). 
In  this  connection  §§  47-a  (8),  55-f,  and  65-b  should  be  consulted."*  The 
notice  is  one  of  ten  days,  but  the  return  day  must  be  at  least  fifteen  days  after 
the  filing  of  the  trustee's  final  report  and  account.  A  meeting  for  such  purpose 
cannot  now  be  held  until  three  months  after  the  first  dividend.®* 

h.  If  a  proposed  compromise  of  a  controversy. —  Subdivision  (Y)    refers  to 
§  27;  perhaps,  at  least  by  analogy,  to  §  26.     No  compromise  can  he;  made,  _ 
no  matter  how  advantageous,  save  on  the  statutory  noticfe.     The  requirement 
is  often  met  by  combining  such  a  notice  with  one  for  a  meeting  for  general 
pui^oses. 

i.  Of  a  proposed  dismissal  of  a  proceeding.^^ — Subdivision  (8)  clearly  refers 
to  §  59-g,  «nd  the  cases  cited  under  §  59  should  be  consulted.  The  practical 
difficulty  of  notifying  creditors  whose  names  and  addresses  are  unknown, 
as  in  most  involuntary  eases  before  adjudication,  is  apparent.  It,  however, 
does  not,  it  is  thought,  limit  the  mandatory  effect  of  this  provision:*^  Notice 
to  the  creditors  of  the  bankrupt  of  a  proposed  dismissal  of  the  proceedings 
is  indispensable,  and  an  order  of  dismissal  without  notice  is  erroneous.^ 
It  has  been  held  that  the  provision  requiring  notice  of  a  proj)6sed  dismissal, 
construed  with  section  59-g,  does  not  require  notice  where  the  dismissal  is 

54.  See  Bankr.  Act,  §  65-b,  as  amended.  ing  that  tiiey  objected  to  an  adjudication  and 

55.  Form  No.  17.  agreed   not  to  participate  in   any   effort  to 

56.  See  "  Supplementary  Forms,"  post.  that  end.     The  notices  to  creditors,  contem- 

57.  Matter  of  Leslie  &  Griffith  Co.  (D.  C,  plated  by  sections  58-a (8)  and  59-d,  of  a 
Mass.),  36  Am.  B.  R.  744,  230  Fed.  465.  proposed    dismissal    of    the    proceedings    for 

58.  American  Sav.  Bank  &  Trust  Co,  v.  lack  of  sufficient  number  of  petitioning  cred- 
Munson  (Wash.  Sup.  Ct.),  38  Am.  B.  R.  55,  itors  and  to  give  other  creditors  an  opportun- 
159  Pac.  1195.  ity   to    intervene,    were   not    given    and   no 

59.  Compare  In  re  Stein  (D.  C,  Ind.),  1  creditors  intervened.  It  was  held  that  one  of 
Am.  B.  R.  662,  94  Fed.  124,  for  the  law  the  petitioning  creditors  having  withdrawn 
before  the  amendatory  act  of  1903.  and  the  other  two  being  estopped  from  pro- 

60.  See  under  Section  Sixty-five  of  this  ceeding  with  the  fetition  because  of  conduct 
work.  in  violation  of  their  duty  as  petitioning  cred- 

61.  See  also  Am.  B.  ,R.  Dig.  §  173.             _  itors,  the  two  remaining  creditors  who  had 

62.  For ,  instance,  see  Neustadter  v.  Chi-  not  joined  in  the  creditors'  'statement  would 
cago  Dry  Goods  Co.    (D.  iC.,  Wash.),  3  Am.       not  have  been  sufficient  to  make  a  jurisdic- 

B.  R.  96,  86  Fed.  830;  Matter  of  Lederer  (D.       tional  petition  and'  the  court  was  warranted 

C,  N.  Y.),  10  Am'.  B.  R.  492,  125  Fed.  96.  in   dismissing  the  proceedings  without   the 
Dismissal  of  proceedings;   notice  to  cred-       giving  of  the  notice  of  proposed  dismissal 

itors. — ^An  alleged  bankrupt  had  more  than  to  creditors,  (especially  after  issue  had  been 

twelve  creditors,. three  of  whom  joined  In  an  joined    and   a  hearing  had   and   where   the 

involuntary  petition   against  him.     Two   of  question    of   lack   of   notice"  to   otheir    cred- 

the  petitioning  creditors  colluded  to  compel  itors  was  raised  for  the  first  time  upon  ap- 

the  alleged  bankrupt  to  pay  the  claim  of  the  peal.    Cummins  Grocery  Co.  v.  Talley  (C.  C. 

third  who  was  permitted  to  withdraw  as  a  A.,  6th  Cir.),  26  Am.  B.  R.  484,  187  Fed.  507. 

petitioning    creditor.      All   but   two    of   the  63.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 

•listed  .creditors,. aside  from  the  brigiiial  peti-  8th  Cir.),  13  Am.  B.  R.  665,  135  Fed.'  1000. 
tioning  creditors,  signed  a  statement  in  writ- 
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on  the  initiation  of  the  court,  on  account  of  a  voluntary  bankrupt's  failure  to 
take  the  necessary  preliminary  steps  to  bring  the  creditors  before  the  court; 
the  provision  relates  only  to  applications  for  dismissals  by  parties  in  interest.®* 
The  section  contemplates  notice  to  creditors  when  the  petition  is  about  to  be 
dismissed  for  want  of  prosecution  or  by  consent  of  the  parties  already  in 
court,  and  has  no  application  to  the  dismissal  of  the  petition  on  the  merits 
after  hearing.*^  A  dismissal  of  a  petition  without  notice  to  creditors  is  not 
void  because  the  bankruptcy  court  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and  its  erroneous  orders  and  judgments  are  as  valid,  in  the 
absence  of  direct  proceedings  to  review  them,  as  those  in  which  there  is  no 
error.®®  In  an  involuntary  proceeding,  where  no  list  of  creditors  has  been 
scheduled,  the  court  may  dismiss  the  petition  upon  the  bankrupt's  motion, 
without  notice  to  those  creditors  who  have  not  intervened.®^  The  notice,  if 
before  a  reference  to  the  referee,  should  perhaps  take  the  form  of  an  order  to 
show  cause,  and  be  served  as  above  suggested  in  the  same  manner  as  the  like 
order  in  an  application  for  discharge. ®® 

j.  Of  appointment  of  receivers.®^ — A  receiver  of  the  property  of  an  alleged 
bankrupt  ought  never  to  be  appointed,  except  in  rare  cases,™  without  notice 
to  the  alleged  bankrupt;  but  an  appointment  without  notice  is  not,  in  a  con- 
stitutional sense,  a  deprivation  of  property  without  due  process  of  law.'" 
Neither  should  a  receiver  be  appointed  without  notice  to  adverse  claimant 
in  possession  of  the  property,''^  or  a  State^ court  receiver'^  in  possession  of 
the  property. 


64.  Matter  of  Orisp  (D.  C,  Tenn.),  38  Am. 
B.  R.  557. 

65.  Lackawanna  Leather  Oo.  v.  La  Porte 
Carriage  Co.    (C.   C.  A.,  7th  Cir.),   31  Am. 

B.  R.  658,  211  Fed.  318. 

66.  Effect  of  dismissal  without  notice.^ — 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  .8th 
Cir.),  13  Am.  B.  R.  665,  674,  135  Fed.  1000; 
In  re  Jemison  Mercantile  Co.  (C.  C.  A.,  Sth 
Cir.),  7  Am.  B.  R.  588,  112. Fed.  966,  50  C. 

C.  A.  641,  upon  the  motion  of  alt  f;he  petition- 
ers, a  petition  in  bankruptcy  was  dismissed 
without  notice  to  '  the  creditors.  Eleven 
months,  and  twenty-three  days  after  this  dis- 
missal other  creditors  appeared,  and  asked 
permission  to  join  in  the  dismissed  petition 
and  to  prosecute  the  proceeding,  and  their 
application  was  denied.  The  court  held  that 
the  dismissal  of  the  petition  without  giving 
notice  to  the  creditors  was  not  void,  and  that 
the  application  was  too  late  to  be  seriously 
considered;  Neustadter  v.  Chicago  Dry  Goods 
Co.  (D.  C,  Wash.),  3  Am.  S.  K.  96,  96  Fed. 
830;  In  re  Jamaica  Slate  Roofing  &  Supply 
Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  763,  197 
Fed.  240. 

In  this  case  the  court,  after  referring  to 
sections  58  and  59,  said:  "  It  is  my  opinion 
that  these  provisions  of  the  law  relate  to 
dismissals  which  in  effect  withdraw  the  cases 
without  submission  to  the  court  for  its  deci- 
sion upon  the  merits,  and  there  appears  to 
be  no  requirement  of  notice  to  creditors  who 
have  not  appeared,  of  trials  of  hearings  in 
involuntary  oases,  but  if  the  law  does  require 
notice    to    creditors    of    hearings    upon    the 


merits,  still  the  rendering  of  a  final  judg- 
ment without  notice  to  the  creditors  would 
be  an  irregularity  or  error,  the  effect  of  which 
would  be , to  .make  the  judgment  voidable  or 
reversible,  as  to  parties  to  the  record,  and 
void  as  to  others." 

67.  Matter  of  Levi  (C.  O.  A.,  2d  Oir.),  15 
Am.  B.  R.  294,  142  Fed.  962. 

68.  See  p.  831,  ante,  and .  in  the  "  Supple- 
mentary Forms,"  post. 

69.  See  also  Am.  B.  R.  Dig.,  §  298. 

70.  In  re  Abrahamson  (Ref.,  N.  Y.),  I  Am. 
B.  R.  44. 

71.  Bankr.  Act,  §  2  (33)  ;  Latimer  v.  Mc- 
Neal  (C.  C.  A.,  3d  dr.),  16  Am.  B.  R.  43, 
142  Fed^  451. 

Bankrupt  in  prison. —  The  appointment  of 
a  receiver  of  a  bankrupt  before  adjudication 
without  notice  to  the  bankrupt,  who  was  in 
prison  for  engaging  with  two  others,  who  had 
absconded,  in  procuring  money  through  the 
mails  by  fraudulent  representations,  was  held 
not  to  be  void  as  taking  property  without 
due  process  of  law,  where  a  notice  would  in 
all  probability  defeat  the  very  object  of  the 
appointment.  In  re  Francis  (D.  C.,  Pa.),  14 
Am.  B.  R.  676,  136  Fed.  912. 

72.  T.  S.  Faulk  &  Oo.  v.  Steiner  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  R.  623,  165  Fed.  861. 

73.  Notice  to  state  receiver. — ^Although 
notice  to  an  alleged  bankrupt  of  an  appli- 
cation for  the  appointment  of  a  receiver  is 
excused  by  shoiwing  that  the  defendant  has 
absconded,  notice  of  such  application  should 
be  given  to  a  state  receiver,  smce  the  receiver 
in  bankruptcy,  when  appointed,  succeeds  to* 
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k.  Of  petition  for  attorney's  allowance. — A  petition  for  the  allowance  of 
an  attorney's  fee  under  section  64-b  (3)  must  be  upon  notiooj  to  the  parties 
interested.^* 

1.  Of  filing  voluntary  petition  after  involuntary  petition. — When  a  bank- 
rupt against  whom  an  involuntary '  petition  is  pending  files  his  voluntary 
petition  notice  should  be  given  to  the  creditors'  filing  the  involuntary  petition 
before  any  adjudication  is  made  upon  the  voluntary  petition,  and  then  such 
action  should  be  taken  as  the  hearing  shows  to  be  for  the  best  interest  of 
the  estate.''^ 

m.  Of  meetings  generally. —  In  addition  to  the  rec(uirements  as  to  notice 
of  the  different  steps  already  mentioned,  subsection  a,  also  requires  that 
the  parties  in  interest  shall  have  the  statutory  notice  of  "  all  meetings  of 
.  creditors."  This  omnibus  phrase  seems  to  include  every  gathering  to  pass  on 
matters  that  may  be  submitted  to  creditors.  It  does  not,  therefore,  include 
meetings  where  the  referee  or  judge  acts  independently  of  them.  A  first 
meeting  or  a  special  meeting  to  fill  a  vacancy  in  the  office  of  trustee  must, 
therefore,  be  regularly  noticed.''^ 

III.  NOTICE  TO  CKEBITORS  BY  PUBLICATION. 

Subsection  h  provides  that  only  th§  notice  of  the  first  meeting  must  be 
published.  It  should  be  so  published  at  least  once,  and  the  last  publication 
must  be  "  at  least  one  week  prior  to  the  date  fixed  for  the  meeting."  Pub- 
lication must  be  in  the  official  newspaper.''^  Whether  other  notices  shall  be 
published  depends  either  on  the  standing  rules  of  the  district  or  the  i  ordbr 

the  possession   of  the  '  receiver  in  the  state  position  thereto,  so  that  the  failure  to  give 

court.     Bauman   Diamond   Co,   v.    Hart    (C.  them  formal  notice  is  entirely  immaterial." 

C.  A.,  5th  Cir.),  27  Am.  B.  R.  632,  192  Fed.  76.  Not  so  of  a  "special  meeting,"  called 

498.  under    General   Order   XXI    (6);    there^  the 

74.  In  re  Young   (D.  C,  N.  Car.),  16  Am.  court  fixes  what  is  due  notice. 

B.  R.  106,  142  Fed.  891.  Notice   of   special  me"eting.— In   the   case 

75.  In  re  Dwyer  (D.  C,  N.  Dak.),  7  Am.  of  In  re  Stoever  (D.  C,  Pa.),  5  Am.  B.  R. 
B.  R.  432,  112  Fed.  777;  International  Silver  250,  105  Fed.  355,  the  court  said:  "I  am  of 
Co.  V.  New  York  Jewelry  Co.  (C.  C.  A.,  6th  opinion  that  the  notice  in  question,  namely, 
Cir.),  37  Am.  B.  I}.  91,  233  Fed.  945,  holding  of  a  special  meeting  called  upon  the  petition 
that  where  an  involuntary  proceeding  is  pend-  of  a  creditor,  under  paragraph  6  of  General 
ing  and  a  voluntary  petition  is  subsequently  Order  21,  to  have  a  re-examination  of  cer- 
filed  notice  thereof  should  he  given  to  the  tain  claims,  should  have  been  sent  out  by 
petitioning  creditors,  and  opportunity  be  the  referee,  and  that  this  duty  did  not  rest 
thus  aflForded  to  determine  the  course  most  upon  the  petitioner.  Paragraph  6  provides 
likely  to  conserve  the  interests  of  the  estate;  that  'due  notice  [of  such  meeting]  shall  be 
Matter  of  Continental  Coal  Corp.  (C.  C.  A.,  given  by  mail  addressed  to  the  creditor 
6th  Cir.),  38  Am.  B.  R.  168,  238  Fed.  113.  whose  claim  is  to  be  re-examined,  but  does 

Want  of  notice  of  voluntary  petition.^ —  not  specify  by  whom  the  notice  shall  be  given. 
In  the  case  of  In  re  New  CShattanooga  Hard-  I  think,  however,  that  this  omission  is  sup- 
ware  Co.  (D.  C,  Tenn.),  27  Am.  B.  R.  77,  plied  by  the  Bankruptcy  Act  in  clause  'c' 
90,  190  Fed.  241,  the  court,  in  commenting  on  of  section  58,  which  declares  that  '  all  notices 
the  Dwyer  case;  said :  "  I  am  clearly  of  opin-  shall  be  given  by  the  referee  unless  other- 
ion  that  the  want  of  formal  notice  to  the  wise  ordered  by  the  judge.'  It  was  sug- 
petitioning  creditors  of  the  application  for  gested  that  this  clause  should  be  confined  to 
an  adjudication  in  the  voluntary  case,  which  the  eight  notices  enumerated  in  clause  '  a ' 
it  is  stated  in  the  Dwyer  case  should,  as  a  of  the  same  section,  but  I  am  unable  to  as- 
matter  of  proper  practice,  be  given,  is  not  sent  to  the  correctness  of  this  construction, 
now  a  valid  objection  to  an  adjudication  in  As  the  language  is  '  all  notices,'  and  there 
the  voluntary  proceedings,  as  it  appears  that  is  no  other  qualification  than  this  '  unless 
the  petitioning  creditors  in  both  the  involun-  otherwise  ordered  by  the  judge,'  I  can  see  no 
tary  cases  have  in  fact  had  actual  notice  of  reason  to  limit  the  meaning  of  the  word 
the  application  for  an  adjudication  under  the  '  all.'  " 
voluntary  petition,  and  have  appeared  in  op-  77.  Bankr.  Act,  §  28. 
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pf  the  court  in  each  case.  It  is  customaiy  on  discharge  applications  and  sales. 
Failure  to  publish,  whil6  not  going  to  the  jurisdiction,  is  probably  so  far 
an  irregularity  as  to  render  void  any  meeting  for  which  publication  is 
necessary.'^*  Proof  of  publication  should  be  made  by  affidavit'  of  the' pro- 
prietor or  foreman  of  the  newspaper.''® 

IV.  BY  WHOM  NOTICES  ARE  GIVEN. 

Notices  must  be  given  by  the  referee,  "unless  otherwise  ordered  by  the 
judge."  If  by  the  former,  the  official  business  envelope  can  be  used;  pter- 
haps  if,  under  the  order  of  the  judge,  actually  mailed  by  another.  Notices 
are  soifaetimes  printed  on  postal  cards,  sometimes  on  slips  and  inclosed  in 
envelopes.  The  law  imposes  this  duty  upon  the  referee,  and  it  will  be  pre- 
sumed that  he  has  properly  performed  it.^"  If  the  referee  mails  the  notice 
he  is  entitled  to  indemnity  for  his  actual  expense  in  so  doing,  but,  especially 
since  §  72  was  added  by  the  amendatory. act,  to  no  fee.  No  compeinsation 
thus  being  possible,  the  judge  has  often  in  the  past  "  otherwise  ordered,"  i.  e., 
he  has,  by  standing  rule,  directed  such  notices  to  be  ma^iled  by  the  bankrupt 
or  his  attorney,  and  thi_s  practice  will  perhaps  iecopi^^,  general.  In  that  case, 
proof  must  be  made  by  affidavit  and  filed  with  the  referee.  If  the  referee 
mails  the  notices,  a  certificate  in  his  record-book  that  he  mailed  notices  to  all 
creditors  at  the  addresses  given  in  the  schedules,  or  as  afterward  filed  with 
the  papers  in  the  case,  is  enough.^^ 

78.  In  re  Hall,  Fed.  Cas.  5,922.  See  also           80.  Claflln  v.  WolflF  (N.  J.  Ct.  of  Errors  & 
In    re   Bellamy,   Fed.    Cas.    1,260;  Wiley   v.       App.),  38  Am.  B.  E.  852,  96  Atl.  73. 
Pavey,  61  Ind.  457.  81.  This  practice  is  outlined  in  1  N.  B.  N. 

79.  For  form  see  1  N.  B.  N.  118.  See  also       112,  113,  118. 
"Supplementary  Forms,"  post. 
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WHO  MAY  FILE  AND  DISMISS  PETITIONS. 

§  59.  Who  May  File  and  Dismiss  Petitions. — a  Any  qualified  per- 
son may  file  a  petition  to  be  adjudged  a  voluntary  bankrupt. 

b  Three  or  more  creditors  .who  have  provable  claims  against  any 
person  which  amount  in  the  aggregate,  in  excess  of  the  value  of  secur- 
ities held  by  them,  if  any,  to  five  hundred  dollars  or  over ;  or  if  all  of 
the  creditors  of  Such  person  are  less  than  twelve  in  number,  then  one 
of  such  creditors  whose  claim  equals  such  amount  may  file  a  petition 
to  have  him  adjudged  a  bankrupt. 

c  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and 
one  for  service  on  the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt 
are  less  than  twelve  in  number,  and  less  than  three  creditors  have 
joined  as  petitioners  therein,  and  the  answer  avers  the  existence  of  a 
larger  number  of  creditors,  there  shall  be  filed  with  the  answer  a  list 
under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
the  court  shall  cause  aU  such  creditors  to  be  notified  of  the  pendency 
of  such  petition  and  shall  delay  the  hearing  upon  such  petition  for  a 
reasonable  time,  to  the  end  that  parties  in  interest  shall  have  an 
opportunity  to  be  heard;  if  upon  such  hearing  it  shall  appear  that  a 
sufficient  number  have  joined  in  such  petition,  or  if  prior  to  or  during 
such  hearing  a  sufficient  number  shall  join  therein,  the  case  may  be 
proceeded  with,  but  otherwise  it  shall  be  dismissed, 

e  In  computing  the  number  of  creditors  of  a  bankrupt  for  the  pur- 
pose of  determining  how  many  creditors  must  join  in  the  petition,  such 
creditors  as  were  employed  by  him  at  the  time  of  the  filing  of  the 
petition  or  are  related  to  him  by  consanguinity  or  affinity  within  the 
third  degree,  as  determined  by  the  common  law,  and  have  not  joined  in 
the  petition,  shall  not  be  counted. 

/  Creditors  other  than  original  petitioners  may  at  any  time  enter 
their  appearance  and  join  in  the  petition,  or  file  an  answer  and  be 
he^rd  in  opposition  to  the  prayer  of  the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the 
petitioner  or  petitioners  or  for  want  of  prosecution  or  by  consent  of 
parties  until  after  notice  to  the  creditors,  and  to  that  end  the  court 
shall,  before  entertaining  an  application  for  dismissal,  require  the 
bankrupt  to  file  a  list,  under  oath,  of  all  Ms  creditors,  with  their 
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addresses,  and  shall  cause  notice  to  be  sent  to  all  such  creditors  of 
the  pendency  of  such  application,  and  shall  delay  the  hearing  thereon 
for  a  reasonable  time  to  allow  all  creditors  and  parties  in  interest 
opportunity  to  be  heard* 


Anologous  provisions:     In  U.  S.:     As  to  who  may  file  voluntary  petitions,  Act  of  1867,  §  11, 
E.  S.,  §  5044;  Act  of  1841,  §  7;  As  to  who  may  file  involuntary  petitions.  Act  of  1867, 
§  39,  E.  S.,  §  5021;  Act  of  1841,  §  1;  Act  of  1800,  §§   1,  2;  As  to  intervention  by 
other  creditors.  Act  of  1867,  E.  S.,  §  5026. 
In  Eng.:     Act  of  1883,  §§  4,  5,.  6,  7;  G«ieral  Eules  143  to  152. 
Cross-references:     To  the  law:     Definition  of  creditor,  §    1(9);   of  petition,   §    1(20);    of 
secured  creditor,  §  1(23). 
Jurisdiction  to  adjudge  persons  to  be  bankrupts,  §2(1). 

Acts  of  bankruptcy;  against  whom  petition  may  be  filed;  when  bond  must  accom- 
pany petition,  §  3. 
Who  may  become  bankrupts,  §  4. 
Adjudication  of  partnership,  §  5. 
Process,  pleadings  and  adjudications,   §   18;   verification,  §   18-c;   determination  of 

issues  raised  by  pleadings,  §  18-d. 
Transfer  of  cases  where  petitions  are  filed  in  different  courtsj  |  32. 
Jurisdiction  of  referee  to  consider  petitions,  §  38-a(l). 
Debts  which  may  be  proved,  §  63. 
To  the  General  Orders:     Process  to  issue  out  of  court,  III. 
Frame  or  form  of  petition,  V. 

Petitions  in  difl^erent  districts;   amendment  of  earlier  petition;  jurisdiction  of  dis- 
trict first  receiving  petition,  VI. 
Priority  of  petitions,  how  determined,  VII. 
Creditor  to  file  schedule  of  creditors,  IX. 
Amendment  of  petition  and  schedules,  XI. 
To  the  Official  Forms :      Debtor's  petition  and  schedules,  No.  1. 

Partnership  petition,  No.  2;   Petition  of  creditor,  No.  3;   order  to  show  cause  on 

creditor's  petition,  No.  4;   subpcena  to  alleged  bankrupt.  No.  5. 
Adjudication  that  debtor  is  not  bankrupt.  No.  11. 

See  also  Supplementary  Forms,  'post;  Hagar   and  Alexander's  Bankruptcy  Forms 
(2d  Ed.) 


SYNOPSIS  OF  SECTION. 

TITHO    MAY   FILE    AND    DISIMISS    PBTITIOIIIS. 

I.  Filing  Petitions  Generally,  839. 

a.  Comparative  legislation,  839. 

b.  Scope  of  section,  840. 

c.  Ldability  of  petitioning  creditors  when  unsuccessful,  840. 

n.  Who  May  File  Voluntary  Petitions,  840. 

a.  In  general,  840. 

b.  Where  involuntary  petition  has  been  filed,  841. 

c.  Form  of  petition  and  practice,  842. 


•Amendments  of  1910  in  italics. 
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m.  Who  May  File  Involuntary  Petitions,  842. 

a.  In  general,  842. 

b.  Stockholders  and  officers  of  corporations,  843. 

c.  Creditor's  who  were  not  such  at  time  of  commission  of  act  of  bankruptcy, 

843. 

d.  Number  of  creditors  and  amount  of  daims,  843. 

(1)  Time  controlling  number  and  amounts,  843. 

(2)  Buying  claim  or  inducement  not  to  join,  844. 

(3)  Transactions  affecting  number  of  creditors  and  amount 

of  claims,  844. 

(4)  Ckeditors  who  are  estopped  prom  filing  petition  not  to 

be  counted,  846. 

e.  Creditors  who  have  provable  claims,  846. 

f .  Secured  creditors  not  to  file,  848. 

g.  Creditors  who  have  received  preference,  848. 
h.  Creditors  who  have  attachmerds,  849. 

i.  Creditors  who  have  an  advantage  through  fraud,  850. 
j.  Estoppel  of  creditors,  %5Q. 

(1)  In  general,  850. 

(2)  Assent  to  or  participation  in  assignment  or  receivership, 

851. 
k.  Counting  creditors  when  but  one  creditor  petitions,  852. 
1.  Involuntary  petitions  must  be  in  duplicate,  853. 

(1)  In  general,  853. 

(2)  Waiver  of  duplicate,  853. 

IV.  Practice  if  Answer  Avers  More  Than  Twelve  Creditors,  853. 

a.  In  general,  853. 

b.  Filing  "  list  of  creditors,"  853. 

c.  Practice,  854. 

V.  Exclusion  of  Employees,  Relatives  and  Officers,  854. 
VI.  Intervention  by  Other  Creditors,  855. 

a.  In  general,  855. 

b.  Who  may  intervene,  857. 

c.  Practice,  857. 

d.  Notice  to  creditors,  858. 
Vn.  Amendments  of  Petitions,  858. 

Vm.  Dismissals  of  Petitions,  859.  ' 


I.  FILING  PETITIONS  GENERALLY.  .    / 

a.  Comparative  legislation. —  In  most  of  the  continental  countries,  a  single 
creditor,  no  matter  what  his  debt,  may  petition.  The  English  law  permits 
one  creditor,  as  well  as  two  or  more,  in  not  less  than  £50,  to  apply.^  Our 
laws  as  to  voluntary  petitions  are  considered  elsewhere.^  As  to  involuntary, 
the  law  of  1800  permitted  a  petition  "by  any  one  creditor"  in  $1,000,  or 

1.  English  Act  of  1883,  S  6(l)-a.  2.  See  under  Section  Four  of  thia  work. 
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two  creditors  in  $1,500,  or  three  creditors  in  $2,000;  the  law  of  1841  allowed 
one  creditor  in  $500  to  petition;  while  the  law  of  1867,  which  originally 
gave  the  right  to  one  or  more  creditors  in  $250,  was,  in  1874,  so  amended 
that  it  could  be  exercised  only  by  one-fourth  in  number  of  the  creditors 
the  aggregate  of  whose  provable  debts  amounted  to  one-third  of  all.  The 
present  act  seems  a  comp'romise.* 

b.  Scope  of  section. —  This  section  has  to  do  primarily  with:  (1)  who 
may  file  petitions;  and  secondarily  with:  (2)  the  practice  where  an  answer 
denies  that  the  creditors  are  less  in  number  than'  twelve,  (3)  the  inter- 
vention of  creditors  other  than  the  petitioning  creditors,  and  (4)  the  dismissal 
of  petitions  other  than  on  the  merits.  It  should  always  be  read  in  connection 
with  §  18.  Its  limited  scope  and  the  other  sections  controlling  on  the  frame 
of,  the  allegations  in,  the  verification  of,  and  the  service  of  process  under, 
involuntary  petitions,  are  indicated  elsev^her^.  , 

c.  Liability  of  petitioning  creditors  when  unsuccessful.* — A  petition  filed 
by  bona  fide  creditors,  without  malice,  without  libelous  and  slanderous  charges, 
with  reasonable  grounds  for  believing  die  allegations  contained  in  the  petition, 
with  probable  cause,  and  upon  legal  advice,  although  not  successfully  prose- 
cuted, will  not  sustain  an  action  for  damages  f  but  where  a  bankruptcy  pro- 
ceeding is  instituted  without  probable  cause  and  with  malicious  intent,  an 
action  for  malicious  prosecution  will  lie.®  Material  allegations  in  a  petition 
in  bankruptcy  are  absolutely  privileged  and  cannot  be  made  the  basis  of  an 
action  for  libel.''  A  State  court  has  the  power  to  restrain,  by  injunction,  a 
creditor  from  prosecuting  a  fraudulent  and  oppressive  petition  in  bankruptcy 
against  a  debtor,  especially  in  cases  where  the  petitioning  creditor  has,  prior  to 
filing  the  petition,  sought  the  aid  of  the  State  court  with  reference  to  the  claim 
held  by  him.* 

II.  WHO  MAY  FILE  VOLtNTARY  PETITIONS.!* 

a.  In  general. —  Subsection  a  provides  that  any  qualified  person  may  file 
a  petition  to  be  adjudged  a  voluntary  bankrupt.  Section  4  prescribes  who 
may  become  a  voluntary  bankrupt.  .The  discussion  under  that  section  may 
prove- useful  in  determining  whether  a  person  is  qualified.  "Any  qualified 
person "  means,  therefore,  "  any  person  except  a  municipal,  railroad,  insur- 

3.  See  "Analogous  Provisions/'  sttpra.  of  the  plaintiff  and  being  offered  for  sale  by 

4.  See  also  Am.  B.  R.  Dig.  §  286.  the  plaintiff  at  a  price  much  less  than  the 

6.  Harvey  v.  Gartner,  34  Am.  B.  E.  301,       present  market  value,  characterizing  the  ac- 
67  So.  197.  tion  of  the  plaintiff  as  dishonest  and  in  col- 

6.- Wilkinson    v.    Goodfellow-Brooks    Shoe  lusion   with   the   bankrupt- to   defraud   said 

Co.  (C.  C,  Mo.),  15  Am.  B.  R.  554,  141  Fed.  creditors  and  also  assist,  him  in ,  concealing 

218;   Matter  of  Moehs  &  Rechnitzer   (D.  C,  his   assets,   the  alleged   libel  complained   of, 

K.  Y.),  22  Am.  B.  R.  286,  174  Fed.  165.  being  a  statement  in  a  pleading  or  petition 

7.  Libel,  privileged  communications. —  filed  in  a  court  in  pending  judicial  proceed-- 
Where,  in  an  action  for  libel,  the  complaint  ings,  pertinent  and  relevant  to  the  issue  there 
alleges  that  defendants  maliciously  and  presented,  was  absolutely  privileged  and,  ap- 
wrongfully  published  concerning  the  plain-  pearing_  upon  the  face  of  Qie  complaint,  said 
tiff  a  statement  in  a  petition  in  bankruptcy  complaint  was  demurrable.  Rosenberg  v. 
alleging  that  the  bankrupt  had  made  a  fraud-  Dworetsky  (Sup.  Ct.,  App.  Div.,  N".  Y.),  24 
ulent  general  assignment  and  had  removed  Am.  B.  R.  583,  ISSN.  Y.  App.  Div.  517, 'l24' 
and   concealed   property   with   intent  to   de-  N.  Y.  Supp.  191. 

fraud  his  creditors,  the  property  so  removed  8.  Pusey  v.   Bradley,  46  How.  Pr.  255,   1 

and  concealed  including  goods  recently  pur-  N.  Y.  Super,  Ct  661. 

chased   from   defendants,    and   that    a   large  9.  See   also   Am.   B.   E.   Dig.    §§    121-154, 

quantity  of  said  goods  were  in  the  possession  106-199. 
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anee  or  banking  corporation."^'*  A  State  court  has  no  right  to  enjoin  a 
party  from  applying  to'  the  court  of  bankruptcy  to  be  adjudged  a  voluntary 
bankrupt.  ^^   •. 

b.  Where  involuntary  petition  has  been  filed.^^ — The  practice  of  allowing 
a  bankrupt  to  file  a  voluntary  petition  in  bankruptcy  after  an  involuntary 
petition  had  been  filed  against  him  appears  to  have  been  disapproved  by  the 
court  under  the  act  of  1867  and  an  adjudication  upon  a  voluntary  petition 
was  set  aside, ^^  the  court  evidently  not  following  an  earlier  case  decided 
under  the  act  of  1841,  holding  that  a  debtor  might  file  a  voluntary  petition 
after  an  involuntary  petition  had  been  filed  against  him."  Under  the  present 
act  it  is  well  settled  that  the  pendency  of  an  involuntary  petition  before  adju- 
dication will  not  prevent  an  insolvent  debtor  from  making  a"  voluntary  peti- 
tion."'® The  debtor  has  the  right  to  avail  himself  of  the  benefits  of  the  bank- 
ruptcy law  on  his  own  application,  and  this  right  cannot  be  forfeited  or 
rendered  ineffectual  merely  because  the  creditors'  petition  is  first  filed  and 
pending  undetermined  when  the  debtor  files  his  petition.-'®  A  voluntary  pro- 
'  ceeding  takes  precedence  over  an  involuntary  proceeding,  unless  the  latter  is 
first  heard  or  has  gone  to  an  adjudication.^'  Where  both  proceedings  are 
instituted  in  the  same  court,  the  duty  arises  of  choosing  as  to  which  pro- 
ceeding is  for  the  best  interests  of  creditors;^*  and  if  voluntary  proceedings 
are  entertained  subsequent  to  the  filing  of  an  involuntary  petition,  notice 


10.  Upon  the  petition  of  a  New  York 
corporation  to  be  adjudged  a  voluntary  'bank- 
rupt, where  neither  the  body  of  the  peti- 
tion, nor  the  verification,  nor  the  schedule 
annexed  thereto,  stated  or  showed  that  any 
corporate  action  had  been  had  aiithorizing 
the  filing  of  the  petition  in  bankruptcy,  or 
authorizing  the  president  of  the  corporation, 
who  signed  and  verified  it,  to  execute  the 
petition  in  the  name  of  the  corporation,  it 
was  held,  that  the  court  did  not  have  juris- 
diction to  adjudge  the  corporation  a  volun- 
tary bankrupt  until  it  had  a  verified  peti- 
tion before  it,  showing,  as  provided  by  the 
N.  Y.  General  Corporation  Law,  section  34, 
that  the  board  of  directors  at  a  meeting  duly 
held,  had  cfetermined  to  make  and  file  such 
a  petition,  and  had  authorized  or  designated 
the  ofiScer  or  ofiicers  making  it,  to  execute 
the  same  on  behalf  of  the  corporation.  In 
re  Jefferson  Casket  Co.  (D.  C,  N.  Y.),  25 
Am.  B.  R.  663,  182  Fed.  689. 

11.  Fillingin  v.  Thornton,  1.2  N.  B.  R.  92, 
49  Ga.  384. 

12.  See  also  Am:  B.  E.  Dig.  §  198. 

13.  Rule  under  former  act. —  In  the  case 
of  In  re  Stewart,  3  N.  B.  R.  108,  Fed.  Cas. 
13,419,  an  adjudication  was  made  upon  a 
voluntary,  petition  but  the  same  was  set 
aside  by  the  court  on  motion.  The  court  in 
granting  the  motion  said:  "It  was  never 
intended  by  the  bankruptcy  act  and  no  cor- 
rect rule  of  practice  can  tolerate  that  when 
a  creditor  has  instituted  proceedings  to  en- 
force his  debtor  into  bankruptcy  such  debtor 
should  be  allowed  to  become  a  bankrupt  and 
to  be  adjudicated  before  the  determination 
of  the  creditor's  petition.  To  permit  such  a 
practice  might  work  a  most  flagrant  wrong 
upon  the  rights  of  the  petitioning  creditor." 


14.  In  re  Canfield,  1  N.  Y.  Leg.  Obs._234, 
5  Law  Rep.  415.  See  also  In  re  Davidson, 
3  N.  B.  E.  418,  Fed.  Cas.  3,599. 

15.  In  re  Wafelbaum  (D.  C,  N.  Y.),-3 
Am.  B.  R.  392,  98  Fed:  589;  In  re  Dwyer 
(D.  C,  N.  Dak.),  7  Am.  B.  R.  532,  112  Fed. 
777;  In  re  Stegar  (D.  C,  Ala.),  7  Am.  B.  R. 
665,  113  Fed.  978;  Matter  of  Carpenter  (Ref., 
N.  Y.),  25  Am.  B.  R.  161,  citing  Collier  on 
Bankruptcy  (8th  Ed.),  p.  .629;  In  re  New 
Chattanooga  Hardware  Co.  (D.  C.  Tenn.),  27 
Am.  B.  R.  77,  190  Fed.  241 ;  Matter  of  Pen- 
nington &  Co.  (D.  C,  Ky.) ,  35  Am.  B.  R.  832, 
228  Fed.  398,  citing  text.  Th?  mere  pendency 
of  an  involuntary  petition  cannot  deprive  the 
bankruptcy  court  of  jurisdiction  to  "receive 
and  consider  a  voluntary  petition;  nor  can 
the  filing  of  a  voluntary  petition  be  a  lawful 
basis  for  entering  an  adjudication  or  taking 
any  other  step  in  the  involuntary  proceeding. 
In  re  Lachenmai'er  (C.  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  325,  203  Fed.  32. 

Intent  to  effect  composition. —  It  is  no 
objection  to  an  adjudication  in  voluntary 
bankruptcy  proceedings,  upon  a -petition  filed 
by  a  debtor  subsequent  to  the  filing  of  invol- 
untary petitions,  that  the  debtor  intended  to 
take  advantage  of  section  12-d(l)  of  the 
Bankruptcy  Act  and  effect  a .  composition 
with  its  creditors.  In  re  New  Chattanooga 
Hardware  Co.  (D. C,  Tenn.),  27  Am.  B.  E. 
77,  190  Fed.  241. 

16.  Matter  of  Carpenter  (Ref.,  N.  Y.),  25 
Am'.B.  R.  161;  In  re  Stegar  (D.  C,  Ala.), 
7  Am.  B.  R.  665,  113  Fed.  978. 

17.  Matter,  of  Pennington  &  Co.  (D.  C, 
Ky.),  35  Am.  B.  R.  832,  228  fed.  388. 

18.  International  Silver  Co.  v.  New  York 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B. 
R.  91,  233  Fed.  945. 
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should  be  given  to  tlie  petitioning  creditors.^*  But  where  a  question  is  raised 
as  to  the  residence  or  principal  place  of  business  oi  the  bankrupt,  it  has-been 
held  that  the  court  in  a  district  in  which  such  residence  or  place  of  business 
is  located  may  retain  and  exercise  exclusive  jurisdiction  notwithstaiiding  the 
subsequent  filing  of  a  voluntary  petition  in  another  district.^" 

c.  Form  of  petition  and  practice. —  Section  18  relates  to  pleadings  in  vol- 
untary bankruptcies.  It  has  seemed  more  appropriate  to  consider  under 
that  section  the  form  and  sufficiency  of  a  voluntary  petition.  The  petition 
must  be  accompanied  by  a  schedule  of  liabilities  and  assets.  This  is  consid'- 
ered  under  §  7,  and  it  is  not  necessary  to  discuss  it  further  in  this  connection. 
Subsection  c  of  this  section  (§  59)  requires  petitions  to  be  filed  in  duplicate,, 
and  this  applies  to  voluntary,  as  well  as  to  involuntary  petitions. 

ni.  WHO  MAY   FILE  INVOLUNTARY  PETITIONS.21 

a.  In  general. —  Subsection  &  definitely  declares  as  to  what  creditors,^ — 
under  certain  restrictions  as  to  number  and  amount, —  may  file  a  petition 
against  a  person  alleged  to  be  bankrupt.  The  words  of  the  subsection  state 
one  of  the  jurisdictional  allegations  of  all  involuntary  petitions. ^^  Other 
essential  allegations  are  referred  to  elsewhere.^  This  section  is  confined  to 
creditors  and  contains  the  only  provision  of  the  act  that  expressly  defines  • 
who  may  file  a  petition  in  proceedings  to  have  a  debtor  adjudged  an  invol- 
iintary  bankrupt.^  A  bankruptcy  petition  cannot  be  filed  other  than  by 
the  debtor,  save  by  (1)  a  creditor  or  creditors,  (2)  having  provable  claims,^** 
(3)  aggregating  in  excess  of  securities,  $500,^®  (4)  if  but  one  creditor  peti- 
tions, he  must  aver  that  the  alleged  baakrupt  has  less  than  twelve  creditors 
in  all;  otherwise,  three  creditors  must  join  in  the  petition.^^  If  there  are  a 
sufficient  number  of  petitioning  creditors  holding  a  sufficient  amount  of  provable 
claims,  bankruptcy  administration  may  be  had,  although  a  large  majority  of 

19.  Matter  of  Continental  Coal  Corp.  (C.  untary  bankruptcy,  the  aggregate  amount  of 
C.  A.,  6tll  Cir.),  38  Am.  B.  K.  168,  238  Fed.  the  claims  of  the  original  petitioners  is,  be- 
113;  International  Silver  Co.  v.  New  York  fore  adjudication,  reduced  below  the  statu- 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  tory  limit  by  payments  made  by  the  alleged 
E.  91,  233  Fed.  945.  bankrupt,  and  other  creditors  holding  claim's 

20.  Koszell  Bros.  v.  Continental  Coal  Corp.  to  an  amount  sufficient  to  make  the  aggregate 
(D.  C,  Ky.),  38  Am.  B.  E.  31,  235  Fed.  343;  amount  of  all  the  claims  $500  petition  to  join 
Matter  of  Continental  Coal  0)rp.  ( O.  C.  A.,  in  the  proceedings,  the  court  has  juris  iiction 
6th  Cir.),  38  Am.  B.  K.  168,  238  Fed.  113.  to   enter   an   order   of   adjudication.      In   re 

21.  See  also  Am.  B.  E.  Dig.   §§   200-210.  Eyan    (D.  C,  Pa.),  7  Am.   B.   E.   562,   114 

22.  Unless    this    requirement    is    observed  Fed.  373. 

jurisdiction  is  not  conferred  upon  the  court.  27.  In  re  Corwin  Mfg.  Co.   (O.  C,  Mass.), 

In  re  Gillette   (D.  C,  N.  Y.),  5  Am.  B.  E.  26  Am.  B.  R.  269,  185  Fed.  976;  In  re  Brown 

119,  125,  104  Fed.  769;  In  re  Sogers  Milling  (D.  C,  Mo.),  7  Am.  B.  E.  102,  111  Fed.  979, 

Co.  (D.  C,  Ark.),  4  Am.  B.  E.  540,  102  Fed.  holding  that,  where  the   petition   in  an  in- 

687.     Although  it  may  be  that  such  a  de-  voluntary  proceeding  avers  that  the  creditors 

feet  is  waivable  since  it  pertains  merely  to  of  the  alleged  bankrupt  are  less  than  twelve, 

want  of  jurisdiction  of  the  person  or  thing  and'  his  answer  alleges  that  his  creditors  are 

In  re  Mason   (D.  C,  N.  Car.),  3  Am.  B.  E.  more  than  twelve,  and  gives  a  list  of  thirteen 

599,  90  Fed.  256.  i  creditors     with     their     addresses     and     the 

23.  See  under  Sections  Two,  Three,  Four,  amounts  owing  to  them,  and  the  proof  shows 
Five  and  Eighteen  of  this  work.  that  one  of  the  creditors  has   assigned  his 

24.  In  re  J.  M.  Ceballos  &  Co.  (D.  C,  N.  claim'  and  joined  in  the  petition,  and  that  an- 
J.),  20  Am.  B.  E.  459,  lej  Fed.  445,  451.  other  alleged  creditor  claims  that  he  is  not 

25.  See  xiost,  this  section,  creditors  who  a  creditor  at  all,  there  are  still  twelve  cred- 
have  provable  claims.  itors,  including  the  petitioning  creditor,  and 

26.  Effect  of  reduction  of  amount  of  claims  the  petition  must  be  dismissed. 
prior  to  adjudication. — ^  Where,  in  an  invol- 
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the  creditors  are  favorable  to  a  general  assignment  for  creditors.^  The 
holders  of  composition  notes  given  by  a  debtor,  which  were  assumed  by  a 
corporation  Organized  to  take  over  the  debtor's  business  are  creditors  entitled 
to  file  a  petition  against  the  corporation.^ 

b.  Stockholders  and,  officers  of  corporation. — iStockholders  as  such  are  not  cred- 
itors of  a  bankrupt  corporation  and  may  not  file  an  involuntary  petition  against 
the  corporation,^"  but  creditors  of  a  corporation,  who  are  also  directors,  are 
not  precluded  from  petitioning  for  the  adjudication  of  the  corporation  on 
the  ground  of  inability  to  pay  its  debts  merely  because  their  presence  at  a 
meeting  of  the  board  of  directors  when  the  admission  was  made  was  neces- 
sary to  its  validity.*^ 

c.  Creditors  who  were  not  such  at  time  of  commission  of  act  of  bankruptcy. — 
There  are  a  number  of  cases  holding  that  a  creditor  who  was  not  such  at  the 
time  of  the  commission,  of  an  alleged  act  of  bankruptcy  cannot  petition  his 
debtor  into  bankruptcy.*^  This  appears  to  be  not  only  the  conclusion  of  the 
courts  in  well-considered  cases,  but  a  reasonable  construction.*'  It  is  unques- 
tionably based  upon  the  well-established  principle  that  creditors  cannot  com- 
plain of  an  act  of  bankruptcy,  consisting  of  a  transfer  or  preference  by  the 
debtor  prior  to  the  time  they  became  creditors,  unless  such  transfer  or  prefer- 
ence was  made  with  the  direct  purpose  of  defeating  their  claim.**  This  doctrine 
has  been  disapproved,  on  the  groimd  that  the  statute  does  not  specifically 
declare  that  petitioning  creditors  must  have  been  such  at  the  time  of  the 
commission  of  the  act  of  bankruptcy,*^  and  it  would  appear  that  the  weight  of 
authority  now  favors  the  proposition  that  creditors  having  provable  claims  at 
the  time  of  filing  the  petition  may  join  therein.*' 

d.  Number  of  creditors  and  amount  of  claims.*''— (1)  Time  coNTEOLLiiirG  num- 
BEE  AND  AMOTTNT. —  The  time  when  the  petitioning  creditors  must  be  sufiicient 
in  number  and  amount  is  at  the  time  of  the  adjudication.*^     Creditors  other 

28.  In  re  Perry  &  '\^itney  Co.  (D.  C,  creditor  after  the  act  of  bankruptcy  alleged 
Mass.),  22  Am.  B.  E.  132,,  172  Fed.  745.  in  the  petition  was  committed.     In  the  case 

29.  Matter  of  Fleig  Mercantile  Co.  (C.  C.  qi  In  re  Perry  &  Whitney  Co.  (D.  C,  Mass.), 
A.,  7th  Cir.),  38  Am.  B.  K.  113,  237  Fed.  178.  22  Am.  B.  R.  772,  172  Fed.  745  (affd.  23  Am. 

30.  In  re  Eureka  Anthracite  Coal  Co.  (D.  B.  E.  695,  175  Fed.  52),  the  court  stated 
C,  Ark.),  28  Am.  B.  R.  758,  197  Fed.  216.  that  it  should  not  be  held  that  a  creditor  is 

31.  Home  Powder  Co.  v.  Geis  (C.  Ci.  A.,  disqualified  as  a  petitioner  for  no  other 
8th  Cir.),  29  Am.  B.  R.  580,  204  Fed.  568.  reason   than  that  the   claim   owned   by  him 

32.  In  re  Callison  (D.  C.,  Fla.),  12  Am.  was  not  transferred  to  him  until  after  the 
B     R    344,    130    Fed.    987;    affd.    sub.   nom.  ac'  of  bankruptcy .- 

Brake  v.   Callison    (C.   C.  A.,  5th   Cir.),   11  36.  Einer-ine  v.  Tarault  (C.  C.  A.,  6th  Cir.) , 

Am    B.  R.   797,  129   Fed.  201;    In  re  Stone  34  Am.  B.   R.   55,  219   Fed.   68;    Matter  of 

(D. C   Pa.),  30  Am.   B.   E.   392,  206  Fed.  Kehoe  (C.  C  A.,  2d  Cir.),  36  Am.  B.  E.  891)  ; 

356.     See  also  Am.  B.  E.  Big.  §  205.  In  re  Perry  &  Whitney   (C.  C.  A.,  lat  Cir.), 

33.  In  re  Brinekmann  (D.  C,  Ind.),  4  Am.  23  Am.  B.  R.  695,  176  Fed.  52. 

B.    R     551,    103    Fed.    6^;    Beers  v.   Hanlin  37.  See  also  Am.  B.  R.  Dig.  §  211. 

(D.  C,  Or.),  3  Am.  B.  E.  745,  99  Fed.  695;  38.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 

In  re  Muller,  Fed.  Cas.  9,912;   In  re  Burke,  8th  Cir.),  13  Am.  B.  E.  665,  135  Fed.  1,000. 

Fed    Cas   2,156.  In  Moulton  v.  Ooburn    (C.  C.  A.,  1st  Cir.), 

34  Brake  V.  Callison   (C.  C.  A.,  5th  Cir.),  12  Am.   B.   E.   553,   557,   131    Fed.   201,   the 

11  Am.  B.  E.  797,  129  Fed.  201.    Text  quoted  court  said:     "It  is  true  that,  according  to 

in  In  re  Stone   (D.  C,  Pa.),  30  Am.  B.  E.  express   provisions   of  the  statute,   the   suf- 

392,  206  Fed.  356.                  .  ficiency  of  the  number  of  petitioning  creditors 

35.  Matter  of  Hanyan   (D.  C,  N.  Y.),  24  is  to  be  determined  as  of  the  date  of  hearing. 

Am.   B.  E.   72,  180   Fed;  498,  holding,  that  and  not  as  of  the  date  of  filing  the  original 

a  creditor  may  join'  in  a  petition  in  an  in-  petition." 

volimtary  proceeding,  if  he  have  a  provable  State  of  claim  when  petition  is  'pled  gov- 

claim   against  the   alleged  bankrupt   at  the  ems.     The  fact  that  a  petitioning,  creditor 

time  the  petition  is  filed  and  he  is  not  dis-  having  a  provable  claim  at  the  t\m&  of  filing 

qualified  to  act  as  such  where  he  became  a  the   petition   subsequently'  became   liable   to 
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than  origmal  petitioner^  may  join  in  at  suaj  time  before  adjudication  and  be 
counted  to  make'  the  required  number  of  creditors  and  amount  of  claims,^® 
even  though  the  original  creditors  had  no  provable  claims,*"  unless,  perhaps, 
in  a  case  where  the  original  petition  shows  on  its  face  that  an  insufficient 
number  of  creditors  or  an  insufficient  amount  of  claims  had  united  in  the 
petition.*^  But  debts  created  subsequent  to  the  filing  of  the  petition  not  being 
provable,  it  follows  that  creditors  whose  claims  were  created  after  such  time 
may  not  be  counted  in  making  up  the  required  number.'^  Neither  can  the 
purchaser  of  a  claim,  bought  after  the  filing  of  the  petition  in  bankruptcy 
for  the  purpose  of  creating  an  additional  creditor,  be  counted  in  making  up 
the  statutory  number.**  Where  only  two  petitioning  creditors  have  qualified, 
and  six  oiit  of  liilie  intfervehirig  creditors  are  df '  unquestiMed'  competency, 
the  proceeding  will  be '  sustained.** 

(2)  Buying  claims  oe  inducement  not  to  join. —  A  person  may  buy  up 
claims  to  make  the, required  am&unt;*^  the  debtor  may  importmie-his  creditors 
to  proceed  and  the  adjudication  still  be  valid ;  *®  and  if  a  creditor  solicits  other 
creditors  to  join,  the  bankrupt  may  solicit  them  not  to  do  so.*'' 

(3)  Teansactions  afeegting  number  oe  ceeditoes  and  amount  of 
CLAIMS.^ — Where  several  claims  are  purchased  for  the  purpose  of  instituting 
proceedings  in  bankruptcy  the  purchaser  will  be  deemed  a  single  creditor  in 
counting  the  number  of  creditors  ;**  where  the  main  purpose  of  such  a  trans- 


the  bankrupt's  assignee  for  creditors  liecaiiBe 
of  a  wrongful  attachment  is  immaterial.  In 
re  Bevins  (C.  C.  A.,  2d  Cir.),-  21  Am.  B.  E. 
344,  165  Fed,  434. 

Amount  of  claims  of  petitioning  cred- 
itors.-^ In  determining  the  propriety  of 
making  an  adjudication  on  an  involuntary 
petition,  it  is  not  necessary  to  determine  the 
exact  ainounts  due  the  petitioning  creditors 
hut  it  is  enough  that  the  petitioning  creditors 
have  shown  that  they  are  creditors,  and  to  an 
extent  sufScient  to  satisfy  the  act.  In  re 
Hughes  (D.  C.,  N.  Y.),  25  Am.  B.  E.  556, 
183  Fed.  872. 

39.  Creditors  other  than  original  peti- 
tioners may  at  any  time  before  an  adiudi- 
cation  of  bankruptcy  or  the  dismissal  of  the 
original  petition,  and  whether  before  or  after 
the  expiration  of  four  months  from  the  act 
of  bankruptcy,  join  therein  in  order  to  supply 
any  deficiency  in  the  amount  of  provable 
claims  originally  set  forth  in  the  petition, 
inaufflciency  in  amount  of  such  claims  not 
being  an  incurable  jurisdictional  defect.  In 
re  Mackey  (D.  C,  Del.),  6  Am.  B.  R.  577, 
110  Fed.  355;  In  re  Plymouth  Cordage  Co. 
(C.  C.  A.,  8th  Cir.),  13  Am.  B.  R.  665,  135 
Fed.  1000;  In  re  Crenshaw  (D.  C.,  Ala.), 
19  Am.  B.  E.  503,  156  Fed.  638;  In  re  Bed- 
dingfield  (D.  C,  Oa.),  2  Am.  B.  R.  355, 
96  Fed.  190;  Hoffschlaeger  Co.  v.  Nap  (D. 
C.,  Hawaii),  12  Am.  B.  R.  515,  2  U.  g.  D.  C. 
Hawaii,  96;  In  re  Romanow  (D.  C,  Mass.), 
1  Am.  B.  R.  461,  92  Fed.  510;  In  re  Charles 

.Town  Light  &  Power  Co.  (D.  C,  W.  Va.), 
25  Am.  B.  R.  687,  183  Fed.  160;  In  re  Mercur 
(D.  C,  Pa.),  2  Am.  B.  R.  626,  95  Fed.  634. 

40.  In  re  Mammoth  Pine  Lumber  Co.  (D. 
C,  Ark.),  6  Am.  B.  K.  84^,  109  Fed.  308. 


41.  In  re  Beddingfield  (D.  C,  Oa.),  2  Am. 
B.  R.  355,  96  Eed.   190. 

42.  Moulton  v.  Coburn  (C.  C.  A.,  1st  Cir.), 
12  Am.  B.  R.  553,  557,  131  Fed.  201. 

43.  Emerine  V.  Tarault  (C.  C.  A.,  6th  Cir), 
34  Am.  B.  E.  65,  219  Fed.  68;  Matter  of 
Kehoe  (C.  C.  A.,  2d  Oir.),  36  Am.  B.  R.  891. 

44.  In  re  Vastbinder  (D.  C,  Pa.),  11  Am. 

B.  E.  118,  126  Fed.  417.  See  In  re  Eomanow 
(D.  C.,  Mass.),  1  Am.  B.  R.  461,  92  Fed. 
510. 

45.  In  re  Woodford,  Fed.  Cas.  17,972; 
In  re  Shouse,  Fed.  Cas.  12,815;  In  re  Bevins 
(C.  C.  A.,  2d'  Cir.),  21  Am.  B.  R.  344,  165 
Fed.' 434;  Matter  of  Kehoe  (C.  O.  A.,  2d 
Oir.),  36  Am.  B.  R.  891. 

46.  In  re  Bouton,  Fed.  Cas.  1,706;  Matter 
of  Brown  (D.  C,  Mo.),  7  Am.  B.  R.  102, 
111  Fed.  979. 

It  is  not  illegal  for  an  attorney  to  agree 
to  pay  a  creditor's  claim  upon  his  joining 
in  an  involuntary  petition.  Bernard  v. 
Fromme,  22  Am.  B.  E.  585,  132  App.  Div. 
922,  116  N".  Y.  Supp.  807. 

47.  In  re  Brown  (D.  C,  Mo.),  7  Am.  B. 
R.  102,  111  Fed.  -979;  Matter  of  Kehoe  {C. 

C.  A.,  2d  Cir.),  36  Am.  B.  R.  947. 

48.  Intervening  petitioners  whose  claims 
are  in  fact  owned  by  the  original  petitioner 
are  not  existing  "  creditors  who  have  prov- 
able claims,"  and  cannot  be  considered  in 
making  up  the  requisite  number  of  petition- 
ers for  an  involuntary  adjudication;  such 
procedure  is  an  obvious  subterfuge,  and  the 
intervening  petitions  will  be  summarily  dis- 
missed. In  re  Burlington  Malting  Co.  (D. 
C,  Wis.),  6  Am.  B.  R.  369,  108  Fed.  177, 
citing  In  re  Worcester  County  (0.  C.  A., 
1st  Cir.),  4  Am'.  B.  R.  496,  505,  102  Fed.  808, 
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action  is  to  take  the  administration  of  an  estate  out  of  the  State  court  where 
nearly  all  of  the  creditors  are  satisfied  that  it  should  remain,  the  bankruptcy 
court  should  be  slow  to  lend  its  aid,  and  "  shpuld  resolve  every  doubtful 
question  of  law  or  fact  against  the  petitioning  creditor."  **  As  where  two 
notes  given  by  the  bankrupt  to  a  creditor  were  assigned  by  an  agent  under  claim 
of  authority,  but  without  the  creditor's  knowledge,  •  the  assignees  could  not 
both  be  counted  as  petitioning  creditors,  it  appearing  that  the  transaction 
was  for  the  purpose  of  securing  advantage  in  the  proceedings.™  A  debtor,  by 
reducing  the  amount  of  his  indebtedness  to  less  than  $1,000  by  a  settlement 
with  certain  creditors  after  a  general  assignment,  cannot  prevent  other  creditors 
holding  claims  sufficient  in  number  and  amount,  who  refused  to  so  settle,  from 
filing  an  involuntary  petition. ^^  A  transaction 'devised  and  entered  into  for 
the  purpose  of  preventing  a  petition  by  a  single  creditor  by  continuing  the 
number  of  creditors  at  more  than  twelve,  being  an  indirect  method  of  defeating 
the  statute,  is  unlawful  and  void.^^     The  act  does  not  sanction  the  splitting 


49.  Lowenstein  v.  McShane  Mfg.  Co.  (D. 
C,  Md.),  12  Am.  B.  R.  601,  130  Fed.  1007. 
But  where  only  a  comparatively  inconsider- 
able minority  of  the  creditors  desire,  the  ad- 
ministration of  their  debtors'  estate  in  bank- 
ruptcy, and  the  greater  proportion  of  them 
in  number  and  amount  regard  the  general 
assignment  as  more  for  their  interests,  the 
facts  do  not  warrant  the  court  in  resolving 
every  doubtful  question  of  fact  or  law  against 
the  petitioning  creditors,  if  there  are  three 
bona  fide  creditors  whose  claims,  amounting 
in  all  to  $500,  insist  upon  bankruptcy  admin- 
istration. In  re  Perry.  &  Whitney  Co.  (D.  C, 
Mass.),  22  Am.  B.  R.  772,  172  Fed.  745, 
affd.  23  Am.  B.  R.  695,  175  Fed.  52. 

50.  In  re  Perry  &  Whitney  Co.  (D.  C, 
Mass.),  22  Am.  B.  E.  772,  172  Fed.  745, 
aflfd.  23  Am.  B.  R.  695,  175  Fed.  52. 

51.  Reduction  below  $1,000  by  settlement 
with  certain  creditors  after  general  assign- 
ment and  before  filing  of  petition. — An  al- 
leged bankrupt,  owing  over  $4,000,  committed 
an  act  of  bajikruptcy  by  making  an  assign- 
ment for  the  benefit  of  creditors  and  there- 
after made  a  settlement  with  certain  of  his 
creditors  by  paying  them  a  percentage  of 
their  claims,  recei^ng  releases  discharging 
him  and  his  assignee  from  all  further  liabil- 
ity to  them,  which  reduced  the  amount  of 
his  indebtedness  to  less  than  $1,000,  the 
amount  required  by  §  4-b  of  the  bankruptcy 
act  to  enable  him  to  be  adjudged  an  involun- 
tary bankrupt.  It  was  held,  that  other  cred- 
itors holding  claim's  sufficient  in  number  and 
amount  who  refused  to  so  settle  could  not 
be  thus  debarred  from  filing  a  petition  in  in- 
voluntary bankruptcy  subsequent  to  such 
settlement  and  within  four  months  of  the 
commission  of  such  act  of  bankruptcy,  as,  it 
would  seem,  the  amount  of  debts  owing  was 
intended  by  §  4-b  to  be  ascertained  as  of  the 
date  of  the  act  of  bankruptcy  charged,  but 
even  if  that  were  not  so,  the  effect  of  an 
adjudication  would  be  to  annul  the  general 
assignment  and  the  dealings  thereunder  be- 
tween the  alleged  bankrupt  and  the  assenting 


creditors,  created,  so  far  as  the  petitioners' 
rights  were  concerned,  a  preferential  or 
fraudulent  transfer,  which,,  upon  adjudica- 
tion, they  were  entitled  to  have  recovered 
by  the  trustee  in  bankruptcy,  and  for  that 
reason  the  debts  of  the  assenting  creditors 
should  be  counted  as  debts  owing  at  the  date 
of  the  petition.  In  re  Jacobson  (D.  C, 
Mass.),  24  Am.  B.  E.  927,  181  Fed.  870. 

62.  Assignment  of  claims  to  prevent  cred- 
itors' petition. — Where  the  assignee  under  a 
general  assignment  for  creditors  made  within 
the  four  months'  period  and  prior  to  the 
filing  of  a  petition  in  bankruptcy  against 
the  assignor,  took  assignments  in  writing  to 
himself  of  the  claims  of  twelve  creditors  pay- 
ing therefor  by  checks  sigiled  by  him  as  as- 
signee and  four  days  before  the  petition  in 
bankruptcy  was  filed,  each  of  the  said  claims 
were  assigned  by  the  assignee  to  different 
persons  for  the  same  amount  that  he  had 
r  paid  for  them,  the  purpose  of  the  parties 
being  to  keep  claims  enough  alive  to  prevent 
a  single  creditor  from  maintaining  a  petition 
in  bankruptcy  against  the  assignor,  is  an  at- 
tempt to  artificially  create  a  new  condition 
for  the  specific  purpose  of  defeating,  by  in- 
direct methods,  the  scheme  of  the  bankruptcy 
statute,  and  cannot  receive  the  approval  of 
the  court.  Leighton  v.  Kennedy  (C.  G.  A., 
Ist  Cir.),  12  Am'.  B.  E.  229,  129  Fed.  737. 
Judge  Putnam,  in  delivering  the  opinion  in 
this  case,  said:  "An  attempt  to  create  such 
a  condition,  and  thus  by  indirect  methods 
to  defea,t  the  scheme  of  the  statute,  is  un- 
lawful and  void,  and'  so  clearly  so  that  we 
need  not  elaborate  the  proposition." 

Where  a  creditor  in  consideration  ol  the 
transfer  to  him  of  all  assets  of  his  debtor 
assumes  the  pajmient  of  all  his  debts,  except 
one,  and  under  the  State  law  becomes  abso- 
lutely liable- to  the  creditors  so  preferred  to 
the  full  amount  of  their  claims,  they  may  not, 
in  the  absence  of  dissent  on  their  part  to 
such  transfer,  be  counted  as  creditors  in  an 
effort  to  prevent  the  single  creditor  from 
maintaining     an     involuntary     petition     in 
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of  a  claim  into  parts  in  order  to  create  the  requisite  number  of  petitioning 
creditors.  ^^ 

(4)  'Ceeditoes  who  are  estopped  feom  filing  petition  not  to  be 
COUNTED. — ^It  is  only  sucb  creditors  as  may  be  petitioners  wbo  sbould  be 
counted.^*  A  creditor'  who  has  a  voidable  preference  may  not  be  counted 
against  the  petitioner  in  computing  the  number  of  creditors  that  must  join- 
in  a  petition,  until  he  surrenders  his  preference.  If  he  surrenders  before 
adjudication  he  may  be  counted,^^  but  in  deteniaining  whether  the  debts  of 
the  alleged  bankrupt  aggregate  $1,000,  not  only  those  which  exist  tmpaid  at 
the  time  of  filing  the  petition,  but  also  those  which  the  debtor  may  have  pref- 
erentially paid  within  four  months,  are  to  be  counted.^^  Where  the  creditors 
are  protected  by  a  guaranty  from  another  creditor  to  whom  the  assets  of  the 
bankrupt  have  been  assigned,  they  are  not  to  be  counted  as  creditors  in  an 
effort  to  prevent  the  guarantor  creditor  from  maintaining  an  involuntary  pro- 
ceeding.®'' But  where  one  of  two  or  more  joint  maker^  or  endorsers  of  a  note 
is  petitioned  against  each  of  the  co-makers  or  co-endorsers  who  are  required 
to  pay  the  note  has  a  separate  provable  claim  against  the  alleged  bankrupt 
and  may  be  counted.^® 

e.  Creditors  who  have  provable  claims. —  Under  this  section  it  is  absolutely 
necessary  that  each  creditor  joining  in  an  involuntary  petition  should  be  the 
owner  of  a  demand  or  claim  provable  against  the  bankrupt  within  the  provi- 
sions of  the  act.*®  Whether  the  petitioning  creditor's  debt  is  provable  or  not 
is  the  important  test  in  determining  whether  his  petition  will  be  entertained. 
The  meaning  of  "provable  debts"®"  is  discussed  In  detail  under  §  63.     There 


bankruptcy  against  the  assignor.  In .  re 
Blount  (D.  C  Ark.),  16  Am.  B.  B.  97,  142 
Fed.  263. 

53.  In  re  Tribelhorn  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  E.  491,  137  Fed.  3,  holding  that, 
where  the  attorney  for  the  petitioning  cred- 
itors hecomes  a  creditor  by  an  assignment  of 
a  part  of  the  claim  of  one  of  the  petitioning 
creditors  in  an  involuntary  bankruptcy  made 
after  the  filing  of  the  petition  he  may  not  be 
counted  as  a  petitioning  creditor;  In  re  In- 
dependent Thread  Co.  (D.  C,  N".  J.),  7  Am. 
B.  E.  704,  113  Fed.  998,  holding  that,  where 
a  sufScient  number  of  creditor^  are  not  will- 
ing to  file  an  involuntary  petition  against  a 
corporation,  and  for  the  purpose  of  evading 
the  requirements  of  the  statute  it  procures 
one  creditor  to  assign  part  of  its  claim  to 
third  persons,  in  order  to  create  the  neces- 
sary number  of  creditors,  their  petition  will 
be  dismissed. 

54.  In  re  Minef  (B.  C,  Mass.),  4  Am.  B. 
E.  710,  104  Fed.  520,  holding  that  creditors 
who  have  assented  to  a,  general  assignment 
are  not  to  be  counted.  ' 

55.  Creditors  holding  voidable  preferences. 
— Matter  of  Murphy  (D.  C,  Mass.),  35  Am. 
B.  E.  635,  226  Fed.  392;  iStevens  v.  Nave- 
McCord  Co.  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  E.  609,  150  Fed.  71,  in  which  the  court 
says :  "  But  aftef  a  thoughtful  considera- 
tion of  this  and  other  contentions  of  counsel, 
the  evil  of  preferences  which  the  bankrupt 
law  was  enacted  to  remove,  the  remedy  of  an 
equal    distribution    of   the   property   of   the 


bankrupt  which  it  "was  passed  to  provide,  the 
prohibition  of  the  use  of  their  claims  by  pre- 
ferred creditors  until  they  surrender  them 
which  the  act  contains,  the  general  scope 
of  the  law  and  all  its  provisions  considered 
together,  and  the  duty  to  give  it  a  rational 
and  sensible  interpretation  have  forced  our 
minds  to  the  conclusion  that  it  was  the  in- 
tention of  Congress-  that  creditors  who  hold 
voidable  preferences  should  not  be  counted 
either  for  or  against  the  petition  for  an 
adjudication  in  bankruptcy  until  they  sur- 
render their  preferences."  Compare  McMur- 
trey  v.  Smith  (Eef.,  Tex.),  15  Am.  B.  E. 
427;  Leighton  v.  Kennedy  (G.  C.  A.,  1st 
Cir.),  12  Am.  B.  E.  229,  232,  129  Fed.  739. 

56.  In  re  Cain  (Eef.,  111.),  2  Am'.  B.  E. 
378;  In  re  Norcross  (Eef.,  Mo.),  1  Am.  B. 
R.  644;  In  re  Tirre  (D.  C,  N.  Y.),  2  Am. 
B.  E.  493,  95  Fed.  425. 

57.  In  re  Blount  (D.  C,  Ark.),  16  Am. 
B.  E.  97,  142  Fed.  263. 

58.  Wright  v.  Rumph  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  E.  235,  238  Fed.  138. 

59.  Matter  of  Howell  (C.  C.  A.,  2d  Cir.), 
32  Am.  B.  E.  572,  215  Fed.  1. 

60.  Provable  and  allowable  claims  distin- 
guished.—  The  distinction  between  "  proved  " 
and  "  allowed "  is  always  made  apparent 
throughout  the  bankruptcy  act,  and  the 
term  "provable  claims,"  in  section  59d,  is 
not  to  be  given  the  same  meaning  as  allow- 
able claims.  Matter  of  Hornstein  (D.  C, 
N.  Y.),  10  Am.  B.  E.  308,  122  Fed.  266. 
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are  numerous  cases  under  the  present  law  where  a  creditor's  petition  has  been 
attacked  on  this  ground ;  these  will  be  considered  here.  The  provability  of  the 
creditors  should  be  established  by  at  least  prima  facie  evidence,  although  it  is 
not  essential  that  formal  proof  be  presented.®^  As  to  the  person  petitioning,  it 
has  been  held  that  a  wife  may  do  so,®^  also  where  the  petitioner  is  the  only  cred- 
itor and  is  such  by  virtue  of  a  judgment  for  breach  of  promise,®^  and  that,  if 
also  creditors,  stockholders  may  petition  against  their  corporation,®*  or  a 
partner  against  his  partnership,  but  not  as  meje  stockholders  or  partners;*^ 
It  is  clear  too,  that  the  creditors  of  a  partnership  may  file  against  an  indi- 
vidual partner.^®  Depositors  in  an  insolvent  bank  may  join  in  a  petition 
against  a  stockholder  of  the  bank,  where  a  State  statute  makes  the  stockholder 
personally  liable  for  deposits.®'^  A  tax  collector  cannot  file  a  petition  with- 
out alleging  that  the  taxes  are  a  provable  claim  under  the  State  law.®* 
An  unliquidated  claim,  under  the  present  law,  not  being  yet  "provable," 
will  not  sustain  a  petition.®®  But  it  has  been  held  tha,t  a,  creditor,  having 
an  unliquidated  debt,  may  file  a  petition,  provided  the  debt  is  provable.™ 
Whether  a  surety  on  a  debt  not  due  may  file  a  petition  is  a  question.''^  That 
an  indorser  can  is  not  doubted,  his  claim  being  provable,''^  so  also,  if  the 
surety  has,   on  default  of  his  principal,   assumed  the  latter's  obligation ;  '^ 


61.  In  re  McNally  Co.  (Ref.,  N.  Y.),  29 
Am.  B.  E.  772. 

62.  In  re  NovaJc  (D.  C,  Iowa),  4  Am.  B. 
E.  311,  101   Fed.  800. 

63.  In  re  Penzansky  (Ref.,  Mass.),  8  Am. 
B    H    99 

64.  In  re  Rollins,  etc.,  Co.,  2  N.  B.  N. 
Rep.  988. 

65.  See  In  re  Sohenkin  &,  Coney  (Ref., 
N.  Y.),  7  Am.  B.  E.  162,  affd.  on  this  point, 
113  Fed.  421. 

66.  In  re  Mercur  (D.  C,  Pa.),  2  Am.  B. 
R.  626,  95  Fed.  634. 

67.  In  re  Walker  (C.  C.  A.,  9th  Cir.),  21 
Am.  B.  R.  132,  164  Fed.  680.  Such,  a  lia- 
bility is  contractual.  In  re  Brown  {C.  C. 
A.,  9th  Cir.),  21  Am.  B.  R.  123,  164  Fed. 
673. 

68.  Petition  by  tax  collector. — ^Where  pe- 
titioner in  involuntary  bankruptcy  proceed- 
ings was  a  tax  collector  and  there  was  no  al- 
legation that  at  the  date  of  the  petition  the 
taxes  had  remained  unpaid  for  three  months 
after  being  committed  to  the  collector,  the 
collector  had  no  provable  claim  and  was  in- 
capable of  maintaining  the  petition,  as,  under 
the  Massachusetts  law,  such  allegation  was 
necessary  in  order  to  maintain  an  action. 
In  re  Corwin  Mfg.  Co.  (D.  C,  Mass.),  26  Am. 
B.  E.  269,  185  Fed.  976. 

69.  Unliquidatea  claim. —  Beers  v.  Hanlin, 
(D.  C,  Oreg.),  3  Am.  B.  R.  745,  99  Fed.  6S5; 
In, re  Brinckmann  (D.  C,  Ind.),  4  Am.  B. 
R.  551,  103  Fed.  65;  In  re  Morales  (D.  C, 
Fla.),  5  Am.  B.  R.  425,  105  Fed.  761-;  In 
re  Big  Meadows  Gas  Co.  (D.  C,  Pa.),  7  Am. 
B.  R.  697,  113  Fed.  974.  See  also  Am.  B.  R. 
Mg.  §  206. 

70.  In  re  Manhattan  Ice  Co.  (D.  C,  N. 
Y.),  7  Am.  B.  R.  408,  114  Fed.  400,  afifd.  as 

/In  re  Stern   (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
569,  116  Fed.  604.    And  compare  In  re  Hilton 


(D.  C,  N.  Y.),  4  Am.  B.  E.  774,  104  Fed. 
981. 

A  claim  for  damages  for  breach  of  war- 
ranty upon  the  sale  of  personal  property  is 
a  provable  debt,  and  the  amount  may  be 
liquidated  upon  a  jury  trisil  demanded  upon 
a  petition  filed  against  the  debtor.  .  In  re 
Grant  Shoe  Co.  (D.  C,  N.  Y.),  11  'Am:  B.  R. 
48,  125  Fed.  576.  ,     . 

The  amount  to  be  paid -a  subcontractor 
for  work  and  materials  in  the  construction 
of  a  building,  under  a  contract  providing 
that  the  contractor  shall  pay  to  the  subcon- 
tractor a  certain  portion  of  the  sum  received 
froin  the  owner,  is  not  a  provable  claim 
against  the  contractor,  where  the  owner  has 
not  paid  anything  to  him.  In  re  Ellis  (C. 
C.  A.,  6th  Cir.),  16  Am.  B.  R.  221,  143  Fed. 
103. 

71.  Philips  V.  Dreher  Shoe  Co.  (D.  C,  Pa.) , 
7  Am.  B.  R.  326,  112  Fed.  404,  holding  that, 
where  the  maker  of  promissory  notes  not  yet 
due  executes  a  general  assignment  for  the 
benefit  of  creditors,  thus  committing  an  act 
of  bankruptcy,  the  sureties  upon  the  notes, 
unless  they  have  paid  them,  has  no  provable 
claim,  and  no  standing  to  institute  proceed- 
ings to  have  the  maker  adjudged  an  involun- 
tary bankrupt. 

72.  In  re  Gerson  (D.  C,  Pa.),  5  Am.  B. 
R.  89,  105  Fed.  891 ;  affd.  s.  c,  6  Am.  B.  E. 
11,  107  Fed.  897. 

73.  Surety  on  defaulting  contractor's  bond 
may  file  petition. — ^Where  in  the  absence 
of  evidence  that  the  authorities  of  a  munic- 
ipal corporation  acted  fraudulently  in  for- 
feiting and  canceling  a  contract  for  the 
execution  of  certain  work  in  connection  with 
the  city's  water  works,  because  the  work  was 
not  proceeding  satisfactorily,  and  the  surety 
company  upon  the  contractor's  bond  under 
its  contract  of  indemnity  with  its  principal. 
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and  so  can  the  holder. of  a  note  not  yet  due,  indorsed  by  the  alleged  bank- 
rupt.''*  The  provability  of  such  debts  is  considered  elsewhereJ^  Numerous 
cases  under  the  former  law  will  be  fouhd  in  pointJ® 

f.  Secured  creditors  not  to  file.— Creditors  who  are  fully  secured. may  not 
petition.  This  seems  to  have  been  otherwise  under  the  former  law,  the  peti- 
tion being  considered  a  waiver  of  the  security."  But  the  intention  under 
the  present  act  is  clear.  A  secured  debt  can  be  counted  in  dollars  only  to 
the  amount  unsecured ;  ''^  if  there  bo  no  such  amount,  it  should  not  be  counted 
at  all.  It  is  doubtful  whether  the  doctrine  of  implied  waiver  will  apply 
under  the  phrasing  of  the  present  law.  If,  on  the  other  hand,  the  claim  is  not 
fully  secured,  it  may  sustain  a  petition,  provided,  when  reckoned  at  the  unse- 
cured amount,  the  required  aggregate  of  $500  is  reached.™  The  cases  seem- 
ingly contra^  under  the  former  law  are  not  in  point,  referring,  as  they  do, 
to  the  number  of  the  creditors,  rather  than  the  existence  of  a  petitioning 
creditor's  debt. 

g.  Creditors  who  have  received  preferences. —  Prior  to  the  amendatory  act 
of  1903,  all  partial  payments  after  insolvency  were  preferences.  Thus,  the 
objection  was  often  made  to  involuntary  petitions  that  the  creditors  had  not 
provable  debts.  That,  in  such  cases,  it  was  well  taken  is  sustained  by  a 
number  of  authorities  under  both  the  former  and  the  present  law.^^  If  a 
payment  to  a  creditor  was  made  more  than  four  months  prior  to  the  date  of 
the ,  petition,  it  is  not  preferential,  and  does  not  disqualify  him  as  a  petition- 
ing creditor.*^  The  use  of  the  word  "provable"  has  been  thought  to  refer 
to  the  proof  of  a  debt  as  distinguished  from  its  allowance.**  Some  question 
has  arisen  as  to  whether  a  preferred  creditor  has  a  "  provable "  claim  before 
the  surrender  of  his  preference,  so  as  to  give  him  any  rights  as  a  petition- 
ing creditor.  All  debts  can  be  "proved"  whetlier  secured,  or  preferred,  or 
fraudulent ;  they  cannot  be  "  allowed "  .unless  the  advantage  is  surrendered. 
It  would  seem  within  reason  to  assert  that  "  provable "  must  be  here  con- 
sidered the  eqjiivalent  of  "  allowable."  **    But  at  the  present  time  the  weight 

and  with  the  permission  of  the  municipal  77.  In  re  Stansell,  Fed.  Cas.  13,293.  Cora- 
authorities,  assumes  charge  of  and  completes  pare  also  In.  re  Bergeron,  Fed.  Cas.  1,342; 
the  work  at  an  expenditure  in  excess  of  the  In  re  Hatje,  Fed.  Cas.  6,215. 
contract  price,  the  surety  company  Is  en-  78.  Emeriie  v.  Tarault  (C.  C.  A.,  6th  Cir.), 
titled, to  he  regarded  as  having  been  lawfully  34  Am.  B.  E.  55,  219  Fed.  68.  Compare  In 
substituted  in  the  place  of  the  contractor  for  re  Smith  (D.  C,  N.  Y.),  23  Am.  B.  R.  864, 
the  execution  of  the  work  which  it  had  guar-  176  Fed.  426. 

anteed,    and   is    entitled    to    file   a    petition  79.  See  In  re  Hazens,  Fed.  Cas.  6,285. 

against  the  contractor.     Boyce  v.   Guaranty  80.  In   re    Frost,   Fed.    Cas.    5,134-    In   re 

Co.   (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  6,  111  ScrafFord,  Fed.  Cas.  12,556. 

Fed.  138.  81.  In  re  Rogers  Milling  Co.  (D.  C,  Ark.), 

74.  In   re  Rothenberg    (D.   C,  N.  Y.),  15  4  Am.  B.  R.  540,  1Q2  Fed.  687;  In  re  Gillette 
Am.  B.  R.  485,  140  Fed.  798,  holding  that,  (D.  C,  N".  Y.),  5  Am.  B.  R.  119,  104  Fed.   ' 
under   the   present   act,    the    simple   test   is  769;    In   re   Hunt,   Fed.    Cas.    6,882;    In    re 
whether  the  claim' is  provable.    The  fact  that  Rado,   Fed.   Cas.    11,522;    In   re   Israel,   Fed. 
it  is  not  yet  allowable  is  immaterial.-  Cas.  7,111;  Clinton  v.  Mayo,  Fed.  Cas.  2,899! 

75.  'See  under  Section  Sixty-three  of  this  82.  In  re  Girard  Glazed  Kid  Co.    (D.   C, 
work.  Pa.),  12  Am.  B.  R.  295,  129  Fed.  841. 

76.  Michaels  v.  Post,  21  Wall.  398;  Sloan  83.  See  In  re  Norcroas   (Ref.,  Mo  )    1  Am 
V.  Lewis,  22  Wall.  150;  Linn  v.  Smith,  Fed.  B.  R.  644.                                                '. 

Cas.  8,375;  In  re  Alexander,  Fed.  Cas.  161;  84.  This  seems  sustainable  under  the  au- 

Tn  re  Western  Savings,  etc.,   Co.,  Fed.  Cas.  thority  of  In  re  Gillette    (DC     NY)     5 

17,442;  In  re  Nickodemus,  Fed.  Cas.  10,254;  Am.  B.  R.  119;  In  re  Fishblate  Clothing  Co 

In    re   Chamberlin,    Fed    Cas.    2,580;    In    re  (D.  C.,  K.  Car.),  11  Am   B   R   204    12'i  Ti-Prl 

Matot,  Fed.  Cas.  9,282;   In  re  Broich,  Fed.  986.                                         •     .        ,  i^o  j^eu. 
Cas.  1,921;   In  re  Noesen,  Fed.  Cas.   10,288; 
In  re  Cornwall,  Fed.  Cas.  3,250. 
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of  authority  is  opposed  tp  thia,  doctrine,  and  the  rule  now  is  that  a  preferred 
creditor  holding  a  voidable  preference  may  present,  or  may  join,  in,  a  petition 
for  an  adjudication  of  bankruptcy.*"  It  is  probable,  in  any  event,  that  where 
a  preferred  creditor  petitions,  or  joins  in  a  petition,  he  should  set  up  his 
willingness  to  surrender  his  preference.*" 

h.  Creditors  who  have  attachments.*'' — The  cases  are  not  uniform  as  to  the 
right  of  an. attaching  creditor  to  file  a  petition.  A  number  of  creditable  cases 
are  to  the  effect  that  such  a  creditor  may  not  petition.**  There  is  some 
doubt  whether  an  attachment  less  than  four  months  old  amounts  to  a  "pref- 
erence;"*® it  more  nearly  resembles  a  security.  On  broad  principles  of 
equity,  however,  it  is  an  advantage,  placing  the  creditor  having  it  out  of 
that  class  which  alone  can  file  an  involuntary  petition.  Only  after  a  sur- 
render of  it,  or  at  least  an  offer  to  surrender,  should  he  be  allowed  to  file.®" 


85.  Stevens  v.  Nave-McCord  Co.  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  609,  150  J"ed.  71; 
In  re  Douglass  Coal  4;  Coke  Co.  (I).  C, 
Tenn.),  12  Am.  B.  E.  5*9,  551,  131  Fed.  769; 
Matter  of  Murphy    (D.   C,  Mass.),  35  Am. 

B.  R.  635,  225  Fed.  392.  See  also  Am.  B.  R. 
Dig.  §  202. 

Preferred  creditor's  claim  provaMe.-r  Judge 
Ray,  in  the  case  of  Matter  of  Homstein  (D. 

C,  N.  Y.),  10  Am'.  B.  R.  308,  321,  122  Fed. 
266,  insists  that  equity  demands  that  those 
creditors  who  have  received  a  preference  be 
allowed  to  file  petitions  even  if  they  have  not 
8m;rendered  their  preferences.  He  emphati- 
cally dissents  from  the  text  as  contained  in 
the  4th  edition  of  this  worlc,  p.  407,  and  says: 
"  That  '  provable '  as  used  in  the  bankruptcy 
act,  is  to  be  considered  as  the  equivalent  of 
'  allowable,'  as  used  in  the  same  act,  is  a  con- 
tention that  ought  not  to  prevail..  Those 
words  are  not  used  in  the  act  as  equivalents, 
or  as  expressing  the  same  meaning.  Nor  are 
the  acts  of  or  proceedings  for  'proving  a 
claim '  and  of  '  allowing  a  claim,'  the  same." 
In  the  case  of  In  re  Herzikopf  (D.  C,  Cal.), 
9  Am.  B.  R.  90,  118  Fed.  101,  it  is  held  that 
a  creditor  may  be  a  petitioner  in  bankruptcy 
notwithstanding  the  receipt  of  a  preference 
which  is  unsurrendered.  Citing  In  re  Nor- 
cross  (Ref.,  Mo.),  1  Am.  B.  R.  644;  In  re 
Cain  (Ref.,  111.),  2  Am.  B.  R.  378;  In  re 
Bloss,  Fed.  Cas.  No.  1,562;  In  re  California 
Pacific  Ry.  Co.,  Fed.  Cas.  2,315 ;  In  re  Stan- 
sell  Fed.  Cas.  No.  13,293;  Rankin  v.  Railway 
Co.,  Fed.  Cas.  No.  11,567. 

86  Return  of  preference. —  In  the  case  of 
In  re  Vastbinder  (D.  C,  Pa.)  11  Am.  B.  R. 
118  126  Fed.  417,  it  was  held  that  a  creditor 
may  surrender  his  preference  and_  thus 
qualify  as  a  petitioner,  and  it  is  sufficient  if 
he  offers  to  do  so  in  the  petition.  In  re 
Fishblate  Clothing  Co.  (D.  C,  N.  Car.),  11 
Am.  B.  R.  204,  125  Fed.  986,  holding  that, 
where  in  an  involuntary  proceeding  it  ap- 
pears that  one  of  the  petitioning  creditors 
had  received  a  payment  on  his  claim  within 
the  four  months^  period  which  he  had  not 
surrendered,  and  that  the  petitioners  had 
not  asked  for  leave  to  amend  the  petition  to 
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conform  to  the  provisions  of  the  bankrupt 
law,  the  petition  will  be  dismissed. 

A  preference  which  hag  not  been  fraudu- 
lently obtained  does  not  estop  the  preferred 
creditor  from  filing  a  petition,  provided  he 
surrenders  such  preference.  ^In  re  Miller  (D. 
C,  N.  Y.),  5  Am.  B.  R.  140,  104  Fed.  764. 

A  creditor  who  has  received  a  voidable 
preference,  which  he  has  not  mentioned  in  an 
involuntary  petition,  but  which  he  offers  to 
return  on  a  hearing  before  the  referee,  and 
before  the  court,  may  be  counted  as  a  peti- 
tioning creditor,  upon  deposit  of  the  amount 
of  the  preference  with  the  clerk,  to  be  paid 
over  to  the  trustee  upon  the  latter's  appoint- 
ment. Matter  of  Murphy  (D.  C,  Mass.),  35 
Am.  B.  R.  635,  225  Fed.  392. 

87.  See  also  Am.  B.  R.  Dig.  |  204. 

88.  In  re  Burlington  Malting  Co.  (D.  C., 
Wis.),  6  Am.  B.  R.  369,  109  Fed'.  777,  hold- 
ing that  a  creditor  with  an  attachment  ob- 
tained and  permitted  by  his  debtor  while 
insolvent  may  not  follow  up  his  attachment 
with  a  petition  for  an  adjudication  of  bank- 
ruptcy against  his  debtor  based  upon  the 
same  claim  without  a  formal  release  of  his 
levy;  In  re  Schenkeiu,  113  Fed.  421,  revg.  on 
this  point,  s.  c,  7  Am'.  B.  R.  162. 

89.  Compare'  In  re  Schenkein  (Ref.,  N. 
Y.),  7  Am.  B.  R.  162,  with  In  re  Hazens, 
Fed.  Cas.  6,285,  and  In  re  Broich,  Fed.  Cas. 
1,921. 

90.  In  re  Schenkein  (Ref.,  N.  Y.),  7  Am. 
B.  R.  162;  In  re  Burlington  Malting  Co, 
(D.  C,  Wis.),  6  Am.  B.  R.  369,  109  Fed. 
777,  holding  that  a  creditor  with  an  attach- 
ment obtained  and  permitted  by  his  debtor 
while  insolvent  may  not  follow  up  his  attaoh- 
mept  with  a  petition  against  his  debtor  based 
upon  the  same  claim  without  a  formal  re- 
lease of  his  levy. 

A  creditor  who  has  received  an  attach- 
ment within  the  four  months'  period  may 
be  a  petitioner  in  proceedings  to  have  his 
debtor  adjudged  a  bankrupt,  but  before  an 
ord^r  of  adjudication  is  made  he  must  for- 
mally surrender  his  attachment  lien,  and 
in  the  meantime  the  court  of  bankruptcy 
will    restrain    all    persons    from    interfering 
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i.  Creditors  who  have  an  advantage  through  fraud. — ^As  lias  been  seen,  pjopfs 
of  debt  are  not  allowed  if  objection  is  made  by  a  party  in  interest  and  that 
objection  is  sustained.*^  Tbus,  debts  paid  in  part  by  a  fraudulent  transfer 
would  probably  be  refused  allowance.  It  is  thought  such  claims  will  not 
sustain  a  creditor's  petition,  unless  the  petitioner  surrenders  his  fraudulent 
advantage.  Creditors  who  have  merely  connived  at  a  "  fraud  on  the  law,"  °^ 
as  well  as  those  who  have  attempted  or  accomplished  a  fraud  on  the  other 
creditors,  cannot  institute  an  involuntary  proceeding.  Neither  class,  it  seems, 
comes  into  court  with  clean  hands.  But  ihe  adjudication  of  an  insolent  corpo- 
ration may  not  be  defeated  because  its  directors  and  stockholders  join  in  the 
petition,  thus  preventing  a  sale  of  corporate  property  under  an  execution.®' 

j.  Estoppel  of  creditors.9*— (1)  IiT  general.— If  it  appears  that  the  act  of 
bankruptcy  was  secured  by  the  connivance  of  a  creditor,  he  should  not  be  per-" 
mitted  to  institute  the  proceedings.*^  A  petition  may  not  be  filed  by  a  creditor 
who  procures  a  judgment  creditor  to  issue  execution  for  the  sole  and  express  pur- 
pose of  enabling  him  to  file  a  petition  against  the  debtor,*®  or  by  two  petitioning 
creditors  who  fraudulently  compelled  the  bankrupt  to  pay  the  claim  of  a  third 
creditor,  thereby  reducing  the  requisite  number.*''  It  is  not  immoral  or  illegal 
for  petitioning  creditors  to  solicit  the  alleged  bankrupt  not  to  defend,  where  he 
is  in  fact  insolvent  and  has  committed  an  act  of  bankruptcy,  and  this  fact  alone 
will  not  preclude  them.**  On  general  principles  of  equity  it  would  seem 
that  a  creditor  who  is  also  an  officer  of  a  corporation  ought  not  to  be  per- 
mitted to  petition  his  debtor  (such  corporation)  into  bankruptcy  on  the  ground 


with  the  attached  property  until  an  adju- 
dication is  had  and  a  trustee  appointed,  or 
the  petition  in  bankruptcy  is  dismissed. 
Matter  of  Hornstein   (D.  C,  N.  Y.),  10  Am. 

B.  R.  308,  122  Fed.  266. 

91.  See  generally  under  Section  Fifty-seven 
of  this  work. 

92.  Consult  In  re  Gutwillig  (C.  C.  A.,  2d 
Cir.),  1  Am.  B.  R.  388,  92  Fed.  337;  West  v. 
Lea,  174  U.  S.  590,  2  Am.  B.  R.  463. 

93.  First  Nat.  Bank  v.  Wyoming  VaUpy 
Ice  Co.  (D.  C,  Pa.),  14  Am.  B.  R.  448,  136 
Fed.  466. 

94.  See  also  Am.  B.  R.  Dig.  §  209.    , 

95.  In  re  Marks  Bros.  (D.  C,  Pa.),  15 
Am.  B.  R.  457,  142  Fed. '279;  Clark  v. 
Henne  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R. 
583,   127   Fed.   288;   Moulton  v.   Coburn    (C. 

C.  A.,  1st  Cir.),  12  Am.  B.  R.  553,  131  Fed. 
201;  In  re  Curtis  (».  C,  111.),  1  Am.  B.  R. 
440,  91  Fed.  737,  affd.  2  Am.  B.  R.  440,  91 
Fed.  737,  affd.  2  Am.  B.  R.  226,  94  Fed.  630. 
And  see,  for  what  acts  do  not  constitute  an 
estoppel,  Simonson  v.  Sinsheimer,  96  Fed.  579', 
as   affirmed   by   C.    C.   A.,   6th   Cir.,   3   Am. 

B.  R.  824,  100  Fed.  426;  In  re  Winston   (D. 

C,  Tenn.),  10  Am.  B.  R.  171,  122  Fed.  187; 
Matter  of  Taylor  House  Association  (D.  C, 
K'Y.),  31  Am.  B.  R.  727,  732,  209  Fed.  924; 
Perry  v.  Langley,  Fed.  Gas.  11,006;  Spicer  v. 
Ward,  Fed.  Cas:  13,241. 

Preference  made  with  approval  of  cred- 
itors.— ^Where  an  alleged  bankrupt  conduct- 
iiig  lis  business  under  the  direction  of  a 
creditor's   committee,   with  the   approval   of 


the  latter,  borrowed  money  from  a  bank 
within  four  months  preceding  the  filing  of 
a  petition  against  it,  and  gave  collateral  se- 
curity to  an  amount  greater  than  the  loan, 
and  the  trust  company  applied  the  excess 
to  the  bankrupt's  past  indebtedness  to  it,  the 
creditors  who  were  members  of  the  commit- 
tee are  estopped  from  objecting  to  the 
transfers,  as  acts  of  bankruptcy.  Matter  of 
Freeman  Getting  Goat  Go.  (D.  C,  Mass.), 
32  Am.  B.  R.  489,  212  Fed.  648. 

96.  In  re  Marks  Bros.  (D.  C,  Pa.),  15 
Am.  B.  R.  457,  142  Fed.  279. 

97.  Fraudulently  reducing  number  of 
creditors. — ^Where  two  of  three  petitioning 
creditors  after  filing  their  petition  colluded 
in  an  attempt  to  compel  the  alleged  bank- 
rupt to  pay  the  claim  of  the  third  and  by 
various  means  procured  a  judgment  by  a 
justice  of  the  peace,  which  the  alleged  bank- 
rupt was  compelled  to  and  did  pay  affd 
satisfy;  and  that  thereupon  there  was  a 
failure  of  the  requisite  number  of  petition- 
ing creditors',  it  was  held  that  the  two  peti- 
tioning creditors  being  responsible  for  the 
situation  and  the  third  creditor  having  ob- 
tained the  judgment  and  payment  thereof 
and  been  allowed  to  withdraw,  the  remaining 
two  were  estopped  from  proceeding  further 
as  petitioning  creditors.  Cummins  Grocery 
Go.  V.  Talley  (C.  C.  A.,  6th  Cir.),  26  Am. 
B.  R.  484,  187  Fed.  507.      ' 

'  98.  In  re  Billing  (D.  C,  Ala.),  17  Am.  B. , 
R.  80,  145  Fed.  395. 
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that  such  corporation  has  committed  an  act  of  bankruptcy,  which  act  he 
himself  brought  about  and  caused  to  be  committed.** 

(2)  Assent  to  or  participation  in  ^.ssignment  oe  receivership. — 
Where  a  creditor  has  voluntarily  "assented  to  the  administration  of  the  bankrupt's 
estate  by  means  of  an  assignment,  as  by  accepting  its  terms,  or  otherwise 
actively  co-operating  in  its  execution,  he  is  estopped  from  thereafter  filing  an 
involuntary  petition  ;^^  and  this  disability  extends  to  their  subsequent  vendees, 
disqualifying  the  latter  from  filing  an  involuntary  petition  in  bankruptcy.^*** 
However  a  creditor  may  not  be  estopped  where  it  appears  that  he. was  misled 
into  the  assignment  by  misstatements,*"^  or  where  the  petitioning  creditors  had 


99.  Per  Judge  Eay  in  Matter,  of  Taylor 
House  Association  (D.  C.,  N.  Y.),  31  Am.  B. 
E.  727,  733,  209  Fed.  924. 

100.  Assent  to  general  assignment. —  Utz 
&  Dunn  Co.  v.  Regulator  Co.  (C.  'C.  A.,  8th 
car.),  32  Am.  B.  R.  167,  213  Fed.  315;  Des- 
pres  V.  Galbraith  (C.  C.  A.,  8th  Cir.),  32 
Anr.  B.  R.  170,  213  Fed.  190;  Matter  of 
Oampe  &  Co.  (D.  C,  Cal.),  38  Am.  R.  R. 
792 ;  Durham  Paper  Co.  v.  Seaboard  Knitting 
Mills  (D.  C,  N.  Car.),  10  Am.  B.  R.  29,  121 
Fed.  179;  In  re  Miner  (D.  C,  Mass.),,  4  Ant 
B.  R.  710,  104  Fed.  520,-  In  re  Perry  & 
Whitney  Co.  (D.  C,  Mass.),  22  Am.  B.  R. 
722,  172  Fed.  745,  affd.  23  Am.  B.  R.  695, 
175  Fed.  52;  in  this  same  case  (22  Am.  B. 
R.  780),  on  the  petition  of  one  of  the  bank- 
rupt's creditors  to  intervene  it  was  held  that 
where  the  holder  of  a  note  against  a  debtor 
had  knowledge  that  he  had  made  an  assign^ 
ment  for  creditors,  allowed  four  months  to 
elapse  without 'any  attempt  to  become  a  party 
to  bankruptcy  proceedings,  charging  said  as- 
signment as  an  act  of  bankruptcy,  both  he 
and  the  assignee  of  the  note  are  estopped 
from  maintaining  the  bankruptcy  petition.. 
Compare  Hays  v.  Wagner  (C.  C.  A.,  6th  Cir.), 
18  Am.  B.  R.  163,  150  Fed.  533. 

In  the  case  of  Simons  v.  Sinsheimer,  3 
Am.  B.  R.  824,  37  C.  C.  A.  337,  95  Fed.  948, 
Judge  Taft  said:  "Where  a  debtor  makes 
a  general  assignment  for  the  benefit  of  his 
creditors,  and  judicial  proceedings  are  insti- 
tuted to  enforce  and  carry  out  the  assign- 
ment, creditors  who,  on  being  made  parties 
to  such  proceedings,  do  not  repudiate  the  as- 
signment, nor  begin  proceedings  in  bank- 
ruptcy, but  file  their  claims  under  the  as- 
signment, and  participate  in  the  administra- 
tion of  the  estate,  and  suffer  the  assignee  to 
sell  the  property  and  collect  the  proceeds, 
involving  a  delay  of  several  months,  and  the 
incurring  of  costs  and  expenses,  are  estopped 
thereafter  to  file  a  petition  in  invoUintary 
bankruptcy  against  the  assignor  based  solely 
on  the  ground  of  the  assignment." 

Where,  upon  an  insolvent  debtor's  making  a 
general  assignment  for  the  benefit  of  credr 
itors,  certain  creditors  have  voluntarily  be- 
come parties  to  such  assignment  proceedings, 
such  creditors  by  assenting  to  the  assign- 
ment are  estopped  from  instituting  involun- 
tary (bankruptcy  proceedings  against  their 
debtor,  based  upon  such  assignment  as  an 


act  of  bankruptcy.  In  re  Romanow  (D. 
C  Mass.),  1  Am.  B.  R.  461,  92  Fed. 
510,  citing  Perry  v.  Langley,  19  Fed. 
Cas.  282,  283,  where  the  court  said:  "If  the 
proof  was  that  Perry  had  advised  Ihe  making 
of  the  assignment,  or  after  its  execution  had 
expressly  given  his  assent  to  it,  as  a  creditor 
of  Lajigley,  he  would  have  been  precluded 
from  insisting  on  it  as  an  act  of  bankruptcy, 
and  could  not  have  maintained  a  standing  in 
this  court  as  a  petitioning  creditor." 

Creditors,  assenting  in  writing  to  a  com- 
mon-law assignment  for  the  benefit  of  cred- 
itors, are  not,  except  under  special  circum- 
stances, entitled  to  join  in  an  involuntary 
petition,  alleging  as  the  sole  act  of  bank- 
ruptcy the  making  of  such  assignment.  Moul- 
ton  V.  Cobum  (C.  C.  A.,  1st  Cir.),  12  Am.  B. 
R,  553,  131  Fed.  201,  affg.  11  Am'.  B.  R.  212. 

Where,  upon  the  proposal  made  at  a  meet- 
ing of  all  the  creditors  but  one,  of  an  insolv- 
ent debtor,  he  executes  a  transfer  in  the  form 
of  a  deed  of  trust  or  chattel  mortgage  in 
the  usual  form,  with  power  of  sale  and  con- 
dition of  defeasance  of  his  stock  of  goods, 
etc.,  to  a  trusteCj  the  creditors  are  estopped 
from  setting  up  such  conveyance  as  a  ground 
of  bankruptcy.  Clark  v.  Henne  ( C.  C.  A.,  5th 
Cir.)-,  11  Am.  B.  R.  583,  127  Fed.  288. 

In  the  Territory  of  Hawaii,  there  being 
no  insolvent  laws,  creditors  assenting  ito  an 
assignment  for  the  benefit  of  creditors,  and 
acting  under  it  to  the  exteftt  of  filing  claims, 
are  not  thereby  estopped  from  petitioning 
for  a  decree  of  bankruptcy  against  the  as- 
signor. Matter  of  Hirose  (D.  C,  Hawaii), 
12  Am.  B.  R.  t54,  2  U.  S.,  D.  C.  Hawaii,  111. 

Creditor  participating  in  proceeding  under 
State  law. — A  creditor  participating  in  pro- 
ceedings Under  a  State  insolvency  law  which 
are  void  because  the  operation  of  such  law 
has  been  suspended  by  the  bankruptcy  act, 
is  not  estopped  from  attacking  such  proceed- 
ings and  joining  in  a  petition  to  have  the 
d^tor  adjudicated  an  involuntary  bankrupt. 
In  re  Weedman  Stave  Co.,  (D.  C.  Ark.),  29 
Am.  B.  R.  460,  199  Fed.  948.      " 

101.  Utz  &  Dunn  Co.  v.  Regulator  Co. 
(C.  C.  A.,  8th  Cir.),  32  Am.  B.  R.  167,  213 
Fed.  315. 

102.  Matter  of  Canner  (Ref.,  Mass.),  21 
Am.  B.  R.  199,  affd.  suh  nom.  Canner  v. 
Tapper  Co.  (C.  C.  A.,  1st  Cir.),  21  Am.  B. 
R.  872,  168  Fed.  519. 
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simply  filed  their  claims  as  required  by  the  State  law,  but  had.  not ,  by  any 
othier  act  assented  to  or  participated  in  or  made  themselves  parties  to  the 
assignment  complained  of  as  an  act  of  bankruptcy.^**^  The  same  estoppel 
exists  where  the  creditor  has  been  an  active  and  voluntary  participant  in 
receivership  proceedings  in  a  State  court,^***  but  the  mere  fact  that  such  pro- 
ceedings have  been  brought  and  a  creditor  has  filed  a  c^aim  with  the  receiver 
appointed  therein  as  required  by  the  practice  of  the  court,  will  not  prevent  his 
subsequent  participation  in  bankruptcy  proceedings  against  the  debtor.**'®  But 
if  the  participation  in  receivership  proceedings  extends  so  far  as  the  accept- 
ance of  dividends  the  creditor  is  estopped.*"® 

k.  Counting  creditors  when  but  one  creditor  petitions.^'''  —  Subsection  b  also 
provides  that  where  all  the  creditors  are  less  than  twelve,  one  of  such  creditors 
whose  claim  equals  the  sum  of  $50i0  may  file  a  petition.  The  doctrines  already 
declared  also  apply  where  the  sole  question  is  the  number  of  creditors  in  a 
given  case.  Only  persons  having  provable  debts*"*  can  be  counted.  Where 
the  total  of  the  indebtedness  is  at  issue,  all  debts  preferentially  paid  must  be 
counted.*""  A  preferred  creditor  may  not  be  counted  against  a  petition,  nor 
in  computing  the  number  of  creditors  that  must  join  in  the  petition,  unless 
he  first  surrenders  his  preference.  But,  if  he  surrenders  his  preference  before 
the  adjudication,  he  may  be  counted  after  the  surrender.**"  Were  it  not  for 
these  rules,  a  debtor  might  often  successfully  resist  a  petition  by  collusion 
with  creditors  whom  he  had  preferred.  It  seems  to  be  the  rule  that  where, 
upon  the  filing  of  an  involuntary  petition  in  bankruptcy,  there  are  not  the 
proper  number  of  petitioning  creditors  nor  a  sufficient  amount  of  claims  to 
support  the  petition,  but  subsequently  and  before  the  adjudication  other  cred- 
itors enter  their  appearances  and  join  in  the  petition,  such  creditors  and  the 
amounts  of  their  claims  will  be  reckoned  in  making  up  the  number  of  the 

103.  In  re  Curtis  (D.  C,  111.),  1  Am.  B.  E.  appointed  in.  such  proceedings  will  not  op- 
440,  91  Fed.  737,  affd.  2  Am.  B.  R.  226,  94  erate  to  estop  the  creditor  from  thereafter 
Fed.  630.  See  also  Durham  Paper  Co.  v.  joining  in  a  petition  to  have  the  insolvent 
Seaboard  Knitting  Mills  (D.  C,  K  Car.),  adjudged  bankrupt,  still,  if  with  full  knowl- 
10  Am.  B.  E.  29,  121  Fed.  179.  edge  of   his   rights,    a   creditor   delays   such 

104.  Lowenstein  v.  MeShane  Mfg.  Co.  (D.  action,  making  no  suggestion  to  those  inter- 
C,  Md.),  12  Am.  B.  E.  601,  130  Fed.  107;  ested  in  the  administration  of  the  estate 
Woodford  v.  Diamond  State  Steel  Co.  (D.  -until  the  property  is  sold,  expenses  incurred, 
C,  Del.),  15  Am.  B.  E.  31,  138  Fed.  582.  and  the  rights  of  innocent  persons  attached. 
Matter  of  Comm'oftwealth  Lumber  Co.  (D.  C.,  he  will  not  be  permitted  to  proceed  in  a 
Wash.),  35  Am.  B.  E.  202,  223  Fed.  667;  In  bankruptcy  court  after  long  delay,  upon  the 
re  Gold  Eun  Mining  &  Tunnel  Co.  (D.  C,  sole  ground  that  an  assignment  was  madfe  or 
Col.),  29  Am.  B.  E.  563,  aoo  Fed.  162;  Ohio  a  receiver  appointed.  Matter  of  McKinnon 
Motor  Car  Co.  v.  Eiseman  Magneto  Co.  (C.  Co.  (D.  C.,  N.  O.),  38  Am.  B.  E.  727,  237 
C.  A.,  6th  Cir.),  36  Am.  B.  E.  237,  230  Fed.  Fed.  869. 

370.  106.  Ohio  Motor  Car  Co.  v.  Eiseman    (C. 

105.  Filing  claim  in  receivership  proceed-  C.  A.,  6th  Cir. ) ,  36  Am.  B.  E.  237,  230  Fed. 
ings. —  The  fact  that  proceedings  have  been      370. 

instituted  in  a  State  court  and  are  being  con-  107.  See  also  Am.  B.  E.  Dig.  §  211. 

ducted  under  a  statute  authorizing  any  cred-  108.   Bankr.  Act,  §   1(9)  ;   note  the  excep- 

itor  of  an  insolvent  corporation  to  institute  tion    »f    employees    and    laborers,    discussed 

an  action  in  the  nature  of  a  creditor's  bill,  later.     Compare  on  this.  In  re  Barrett  Co., 

for  the  purpose  of  winding  up  the  business,  2  N.  B.  N".  Eep.  80. 

and,  through  the  medium  of  a  receiver,  'bring-  109.  In  re  Norcross  (Eef.,  Mo.),  1  Am.  B. 

ing  to  sale  its  property  and  paying  the  pro-  E.  644;  In  re  Tirre   (D.  C,  N".  Y.),  2  Am. 

ceeds   to   the    creditors    according    to   their  B.  E.  493,  95  Fed.  425.     See  also  In  re  Oain 

priorities,    does   not   preclude   the   creditors  (Eef.,   111.),   2   Am.   B.   R.    378,   and   In   re 

from    petitioning    to    have    the    corporation  Barrett  Co.,  2  N.  B.  Eep.  80. 

adjudged  a  bankrupt  and  have  its  assets  ad-  110.  Stevens  v.  Nave-McCord  Co.  (C.  C.  A., 

ministered  in  the  bankruptcy  court.     While  8th  Cir.),  17  Am.  B.  E.  609,  617,  150  Fed. 

the  mere  filing  of  a  claim  with  a  receiver  71. 
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creditors  and  the  amount  of  claims  necessary  to  support  an  involuntary  petition 
in  bankruptcy.  The  nximber  of  creditors  Should  be  reckoned  as  of  the  date 
of  the  petition. ^^^  \ 

1.  Involuntary  petitions  must  be  in  duplicate. —  (1)  lir  general. —  Although 
this  seemff  to  mean  two  petitions,  each  an  original  and  not  an  original  and  a 
copy/^^  it  has  been  held  that  the  statute  is  fully  satisfied  by  filing  an  original 
and  a  certified  copy  of  the  original  prior  to  the  four  months'  period.^^^  These 
papers  must  be  filed  with  the  derk ;  handing  them  to.  hiM  out  of  his  office, 
while  not  usual,  is  enough.^"  The  dujdieate  is  served  *with  the  subpoena  on 
the  alleged  bankrupt. 

(2)  Waiver  op  dttplicate. —  As  the  only  benefit  of  filing  a  duplicate 
petition  is  to  enable  the  debtor  to  answer  more  speedily  and  conveniently, 
an  answer  without  a  demand  of  the  privilege  is  a  waiver  of  it.  It  estops  the 
debtor  from  thereafter  insisting  upon  it,  because  it  leads  the  petitioner  to 
proceed  and  to  incur  expense  in  reliance  upon  the  renunciation  of  the  privilege 
which  has  become  functus  officio  by  the  answer. ^^® 

IV.  PRACTICE  IF  ANSWER  AVERS  MORE  THAN  TWELVE  CREDITORS. 

a.  In  general. —  Though  the  policy  of  the  law  is  to  require  the  concurrence 
of  at  least  three  creditors  in  a  petition,  subsection  d,  in  connection  with  sub- 
section /,  in  practice,  results  in  petitions  by  one  creditor  in  most  cases  where 
there  is  neither  time  nor  opportunity  to  ascertain  whether  the  alleged  debtor 
has  twelve  or  more.  As  a  consequence,  even  if  an  answer  alleging  that  num- 
ber of  creditors  is  interposed,  the  quota  of  three  is  easily  supplied  by  inter- 
venors,  and  a  bankruptcy  through  one  creditor  in  $500  is  nearly  as  easy  as 
it  was  under  the  foriner  law  before  the  amendments  of  1874.  The  allegation 
that  the  creditors  are  less  than  twelve  can,  nay,  often  must  be,  on  information 
and  belief,  and,  if  so,  it  seems,  sufficient."®  Insufficiency  in  the  allegation 
as  to  the  number  of  creditors  is  not  an  incurable  jurisdictional  defect.-'" 

b.  Filing  "list  of  creditors."  —  The  "list  of  creditors"  required  of  the 
defendant  debtor  by  §  59-d  of  the  statute,  when  he  sets  up  as  a  defense  to  a 
petition  by  a  single  creditor  that  the  number  of  his  creditors  is  more  than 
twelve,  must  contain,  besides  the  bare  names  and  addresses  of  such  creditors, 
at  least  a  statement  of  the  amoimt  due  each,  creditor,  the  date  of  the  debt, 
when  due,  whether  due  by  note  or  account  or  by  some  form  of  contract,  the 
consideration  therefor,  whether  owned  jointly  with  another,  as  partner  or 
otherwise,  and  such  full  particulars  as  w;ill  enable  the  petitioning  creditor  to 

111.  Moiilton  V.  Coburn  (C.  C.  A.,  Tst  113.  Millan  v.  Exchange  Bank  of  Manning- 
Cir.),  12  Am.  B.  R.  553,  131  Fed.  201,  affgr  ton  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R.  889, 
11   Am.   B.   R.   212,   holding   that,   in  deter-       183  Fed.  753. 

miifing  whether,  upon  a  petition  filed  by  a  114.    Compare  under   Section   Eighteen   of 

single  creditor,   the  number   of   creditors   of  this  work.     See  also  Am.  B.  R.  Dig.  §§  232- 

an    alleged    bankrupt  Is    less    than    twelve,  234. 

thirteen  creditors,  induced  by  the  bankrupts'  115.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 

assignee  under  a  general  assignment  acting  8th    Cir.),    13    Am.    B.    R.    666,    139    Fed. 

in  behalf  of  creditors  not  to  join  in  the  peti-  1000. 

tion,  should  be  counted.  116.  In    re    Scamman,    Fed.    Cas.    12,427; 

112.  In  re  Dupree,  97  Fed.  28;  In  re  Ste-  Perrin  &  Gaff  Mfg.  Co.  v.  Peale,  Fed.  Cas. 
venson    (D.   C,   Del.),   2   Am.   B.   R.   66,  94  10,981;  In  re  Mann,  Fed.  Cas.  9^033. 

Fed.    110.     In  each  of  these  cases  a  single  117.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13 

paper  had  been  filed  within  the  four  months'  Am.  B.  R.  362,  68  C.  C.  A.  340,  136  Fed.  78. 

period.     In  each  of  them  an  application  was  See  infra  this  section,  Amendments  of  Peti- 

made  after  the  four  months  had  expired  to  tion.                                                         ;        ' 
permit  the  filing  nunc  pro   tunc  of  a  copy 
or  a  duplicate  original. 
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negotiate  with  others  to  join  with  him  in  the  petition  and  save  the  necessity 
and  cost  of  a  reference  to  ascertain  the  facts.  There  should  he  no  concealment 
of  these  particulars  by  the  debtor  in  making  such  a  defense.  If  the  particulars 
of  the  debts  contained  in  the  list  of  creditors,  where  it  is  alleged  by  debtor 
that  his  debts  are  more  than  twelve  in  number,  are  not  disclosed  in  the  answer 
of  the  defendant,  the  court  will,  if  necessary,  refer  the  case  to  ascertain  them, 
and  thus  settle  any  dispute  between  the  parties  concerning  them.^^^ 

c.  Practice.— ^  The  practice  on  such  an  answer  is  distinctly  marked  out  in 
this  subsection. ^^®  A  practical  diflSculty  arises  where  a  reference  has  been 
made  to  a  special  master.  He  is  not  "  the  court "  and  cannot,  therefore,  give 
the  notice  to  the  other  creditors.  This  difficulty  is  usually  met  either  by 
obtaining  from  the  court  an  order  directing  him  so  to  do,  or  by  a  stipulation 
of  the  parties.  The  mode  of  service  of  the  notice  is  left  to  the  discretion  of 
the  court;  if  the  creditors  named  were  actually  served  in  time  to  intervene, 
the  mode  of  service  is  immaterial.*^**  If  other  creditors  "join  in,"  they  must 
do  so  in  the  court  proper  and  not  before  the  special  master.  Where  such  an 
answer  raises  other  questions  and  other  creditors  do  not  intervene,  the  evidence 
should  at  first  be  confined  to  the  single  question  of  the  number  of  creditors; 
the  burden  is  on  the  alleged  bankrupt.  If  the  decision  is  with  him,  the 
petition  must  be  dismissed.  The  words  "such  hearing"  clearly  refer  to  a 
trial  of  this  issue  only.  Creditors  may  join  in  at  any  time  before  the  evidence 
thereon  is  closed.     The  cases  under  the  former  law  are  often  in  point.^* 

V.  EXCLUSION  OF  EMPLOYEES,  RELATIVES  AND  OFFICERS. 

Subsection  e  excludes  from  the  computation  the  bankrupt's  employees  and 
relatives  within  the  third  degree.  While  claimants  who  have  an  advantage 
in  dollars  are  not  excluded  in  ascertaining  the  number  of  creditors,  those  pre- 
siunably  in  the  control  of  the  bankrupt  are.  The  purpose  —  to  prevent  the 
creation  of  fictitious  debts  and  thereby  the  number  of  creditors  where  less  than 
twelve  are  alleged — is  clear.  But  the  subsection  hardly  goes  far  enough 
to  prevent  that  evil.  In  line  with  its  policy,  it  has  been  held  that  the  officers 
of  a  bankrupt  corporation,  who  are  also  its  creditors,  should  be  excluded.  *^^ 
This  may  be  doubted.*^  The  subsection  is  by  way  of  limitation  and  should 
be  construed  strictly.  Only  employees  at  the  time  of  the  bankruptcy  and 
relatives  by  consanguinity^  or  affinity  within  the  third  degree  should  be 
excluded.  The  statute  is  silent  concerning  whether,  being  so  excluded,  these 
classes  may  be  petitioning  or  intervening  creciitors.  It  has  been  held  that 
a  relative  who  may  not  bfe  counted  in  computing  the  number  of  creditors  may 
bring  a  petition.*^ 

118.  W.  A.  Gage  &  Co.  v.  Bell  (D.  C,  titioning  for  the  adjudication  of  the  cor- 
Tenn.),  10  Am.  B.  R.  696,  124  Fed.  371.  poration  in  bankruptcy  on  the  ground  that 

119.  That  the  list  of  creditors  must  be  it  had  admitted  its  inability  to  pay  its  debts 
"under  oath,"  compare  In  re  Steinman,  Fed.-  and  its  willingness  to  be  adjudged  a  bank- 
Caa.  13,357;  In  re  Hymes,  Fed.  Cas.  6,986.  rupt  on  that  ground,  merely  because  their 
See  also  "Supplemental  Forms,"  post.  presence    at   the   meeting    of   the   board    of 

120.  In  re  Tribelhorn  (C.  C.  A.,  2d  Cir.),  directors,  when  such  admission  was  made, 
14  Am.  B.  R.  491,  137  Fed.  3.  was  necessary  to  its  validity.     Home  Pow- 

121.  Robinson  v.  Hanway,  Fed.  Caa.  11,-  der  Co.  v.  Geis  (C.  C  A.,  Sth  Cir.)  29  Am' 
95S ;  In  re  Sheffer,  Fed.  Cas.  12,742.  B.   R.   580,   204   Fed.   568. 

122.  In  re  Barrett  Co.,  2  N.  B.  N.  Rep.  80.  124.  Perkins  v.  Dorman   (D.  C,  N.  Mex.), 

123.  Creditors   of   a   corporation,  who   are  30  Am.  B.  R.  767,  208  Fed.  858. 
also  directors,    are  not  precluded  from  pe- 
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VI.  INTERVENTION  BY  OTHER  CREDITORS.iM 
a.  In  general. —  After  the  amendments  of  1876,  intervention  by  other  cred- 
itors, under  the  previous  law,  was  regulated  by  statute.  The  time,  ten  days, 
was  rather  short.  There  is  no  such  limitation  in  the  present  law.  Creditors 
other  than  the  original  petitioners  may,  at  any  time,  enter  their  appearance 
and  join  in  the  petition,  and  creditors  so  joining  in  a  petition  subsequent  to 
its  filing  may  be  counted  in  making  up  the  number  of  creditors  and  amount 
of  claims  required  by  the  act  to  support  the  petition. ^^*  Application  by  a 
party  in  interest  to  intervene  in  an  involuntary  proceeding  calls  for  the 
exercise  by  the  court  of  a  sound  discretion  in  determining  in  the  first  place 
whether  the  leave  ought  to  be  granted. ^^  Under  subsection  /  it  is  now  well 
settled  that  creditors  may  join  at  any  time  before  adjudication,  even  though 
it  be  more  than  four  months  after  the  act  of  bankruptcy  was  committed,  and 
will  be  counted  to  make  up  the  number  of  creditors  and  the  amount  of  claims 
required  by  the  act,^^*  but  a  delay  of  a  year  has  been  thought  unreasonable 
and  permission  to  intervene  refused.^^  No  settlement  that  the  petitioning 
creditors  make  can  defeat  the  right. ^^^  ,If  the  original  petitioners  withdraw, 
the  creditors  who_  intervene  prior  to  such  withdrawal  will  be  permitted  to 
continue  the  proceeding,  although  such  intervention  is  more  than  four  months 
subsequent  to  the  alleged  act  of  bankruptcy,^^'-   and  the  adjudication  will 


125.  See  also  Am.  B.  E.  Mg.  §  SST. 

126.  In  re  Crenshaw  (D.  C,  Ala.),  19  Am. 
B.  E.  502,  156  Fed.  638. 

Policy  of  act. —  The  court  in  the  exercise 
of  its  discretion  in  granting  or  refusing  leave 
to  intervene  should  take  notice  of  the  policy 
which  is  evidenced  by  the  provision  of  sec- 
tion 59-f  that  creditors  other  than  the  origi- 
nal petitioners  may  at  any  time  enter  their 
appearance  and  file  an  answer  and  be  heard 
in  opposition  to  the  prayer  of  the  petition. 
Abbott  V.  Wauchula  Mfg.  &  Timber  Co. 
(C.  C.  A.,  5th  Cir.),  36  Am.  B.  E.  310,  229 
Ted.  677. 

127.  Abbott  V.  Wauchula  Manufacturing  & 
Timber  Co.  (C.  C.  A.,  5th  Cir.),  36  Am.  B. 
E.  310,  229  Fed.  677. 

'  128.  Ohio  Motor  Car  Co.  v.  Eiseman  (C.  C. 
A.,  6th  Cir.),  36  Am.  B.  E.  237,  230  Fed. 
370;  In  re  Charles  Town  Light  &  Power 
Co.  (D.  C,  W.  Va.),  25  Am.  B.  E.  687,  183 
Fed.  160;  In  re  Stein  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  E.  288,  105  Fed.  749,  45  C.  C.  A. 
29;  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Ain.  B.  E.  665,  135  F'ed.  1000, 
68  C.  C.  A.  434;  In  re  Eomanow  (D.  C, 
Mass.),  1  Am.  B.  E.  461,  92  Fed.  510,  512; 
In  re  Mercur  (D.  C,  Pa.),  2  Am.  B.  R.  626, 
95  Fed.  634. 

Joining  before  adjudication. —  In  the 
Stein  case,  supra,  Judge  Wallace,  after  re- 
ferring to  the  provision  which  authorizes 
creditors  other  than  original  petitioners 
"  at  any  time "  to  enter  their  appearance 
and  join  in  the  petition,  said:  "It  is  urged 
that  to  permit  other  creditors  to  procure  an 
adjudication  who  have  not  sought  to  do  so 
until  after  four  months  have  elapsed  since 
the  act  of  bankruptcy  would  enable  them  to 
overhaul   conveyances   and   sales   as   fraudu- 


lent or  preferential  which  could  not  be  done 
otherwise,  and  might  work  injustice  to  those 
whose  titles  had  by  lapse  of  time  become 
safe.  Nothing  in  the  bankrupt  act  indicates 
a  solicitude  for  the  protection  of  fraudu- 
lent vendees,  and  if  creditors  whose  prefer- 
ences may  be  disturbed  have  any  equities  to 
urge  against  an  adjudication,  they  are  au- 
thorized by  section  59  to  intervene  and  pre- 
sent them.  And,  even  if  imaginable  cases  of 
hardship  may  arise,  the  plain  language  of 
the  act,  authorizing  creditors  '  at  any  time ' 
to  join  in  the  original  petition,  cannot  be 
disregarded." 

129.  In  re  Jemison  Mercantile  Co.  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  E.  588,  112  Fed.  966, 
holding  that,  where  the  petition  for  an  in- 
voluntary adjudication  is  dismissed  upon 
the  request  of  the  petitioning  creditors,  the 
application  of  other  creditors  for  a  rein- 
statement of  the  proceedings  may  ^fter  the 
lapse  of  a  year  be  denied  with  costs  upon 
the  ground  of  unreasonable  delay.  Com- 
pare also  Citizens'  Nat.  Bank.  v.  Cass,  Fed. 
Gas.  2,732. 

130.  In  re  Calendar,  Fed.  Cas.  2,307;  In 
re  Buchanan,  Fed.  Cas.  2,073. 

131.  Matter  of  Bologneai  (C.  C.  A.,  2d 
Cir.),  34  Am.  B.  E.  692,  '223  Fed.  771  in  which 
the  court  said :  "  The  original  petition  was 
undoubtedly  valid  on  its  face,  and  gave  the 
court  jurisdiction.  Matter  of  New  York 
Tunnel  Company  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  E.  531,  166  Fed.  284,  92  C.  C.  A.  202. 
When  that  petition  was  filed  a  proceeding 
became  pending  in  the  District  Court,  ini- 
tiated in  accordance  with  the  statute  and  in 
which  creditdrs  who  had  not  participated  in 
its  initiation  were  entitled  to  intervene. 
Bankruptcy   Act,   section   59-f.     We   do  not 
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operate  on  preferences:  within  four  months'  of  the  original  filing. ^^^  In  such 
a  case,  the  intervening  petitioners  need  not  be  three  in  number  or  have  debts 
aggregating  $500.^^^  But  intervention  will  not  be  ordered  where  the  original 
petition  was  on  its  face  defective  in  number  or  amount;'^*  nor  will  it  be 
permitted,  as  a  matter  of  right,  after  a  hearing  and  a  dismissal  of  the 
petition  f^^  nor  will  intervention  be  permitted  where  the  original  petition  was 
signed  by  creditors  who  were  estopped  from  filing  a  petition.^®  But  it  has 
been  held  that  an  intervening  petition  seasonably  and  prop^ly  filed  should 
not  be  dismissed  where  the  intervening  creditors  were  not  aware  of  an  estoppel 
against  the  principal  petitioners,  if  the  original  petition  was  brought  in  good 
faith  and  was  good,  upon  its  face.^^''  A  creditor  cannot  intervene  to  oppose 
a  voluntary  petition  on  the  ground  that  the  petitioner  is  not.  insolvent.^* 


think  that  the  mere  circumstance  that  their 
Intervention  come  so  long  after  the  act  of 
bankruptcy  that  they  could  not  then  have 
originated  a  proceeding  bars  them  from  inter- 
vening in  a  pending  proceeding;  their  adop- 
tion of  the  original  petition  related  back  to 
the  date  it  vras  filed  because  it  was  good  and 
needed  no  amendment.  •  Certainly  the  original 
proceeding  cannot  be  held  to  be  a  void  one, 
because  facts  may  be  shown  in  affirmative 
defense  which  may  constitute  an  estoppel 
against  the  original  petitioners  taking  ad- 
vantage of  the  act  of -bankruptcy.  No  doubt 
any  petitioner  may  be  allowed  to  withdraw, 
in  the  court's  discretion.  If  the  original  pe- 
titioners so  withdraw,  before  others  intervene, 
that  ends  the  proceeding  completely;  there 
is  nothing  left,  to  intervene  in.  But  until 
they  do  withdraw  there  is  a  proceeding,  in 
which  others  may  intervene;  and  if  others 
have  done  so,  in  the  lifetime  of  the  proceed- 
ing, subsequent  withdrawal  of  the  originat- 
ors will  leave  the  intervenors  free  to  pro- 
ceed. In  re  Cronin  (D.  C,  Mass.),  3  Am. 
B.  R.  552,  98  Fed.  584.  If  the  opinion  in 
Despres  v.  G-albraith  (C.  C.  A.,  8th  Cir.), 
32  Am.  B.  E.  170,  213  Fed.  190,  in  which  the 
court  seems  to  have  held  that  the  original 
petition  was  void,  be  construed  to  hold  that 
'  intervention  under  a  valid  petition,  four 
months  after  the  act  of  bankruptcy  and  he- 
fore  the  original  proceeding  was  dismissed 
gives  the  intervenors  no  right  to  proceed,  we 
cannot  concur." 

132.  In  re  Lacey,  Fed.  Gas.  7,965. 

133.  In  re  Sheffer,  Fed.  Cas.  12,742.  Con- 
sult, however.  In  re  Ryan  (D.  C.,  Pa.),  7 
Am.  B.  R.  562,  114  F'ed.  373,  holding  that, 
where  in  an  involuntary  bankruptcy  the  ag- 
gregate amount  of  the  claims  of  the  orig- 
inal petitioners  is,  before  adjudication,  re- 
duced below  the  statutory  limit  by  pay- 
ments made  by  the  alleged  bankrupt,  and 
other  creditors,  holding  claims  to  an  amount 
suflBcient  to  make  the  aggregate  amount  of 
all  the  claims  $500,  petition  to  join  in  the 
proceedings,  the  court  has  jurisdiction  to  en- 
ter ai;  order  of  adjudication. 

A  single  intervening  creditor  may  carry 
on  a  petition  good  on  its  face.  Matter  of 
Culgin-Pace  Contracting  Co.  (D.  C,  Mass.), 
35  Am.  B.  R.  375,  224  Fed.  245. 


134.  Joinder  where  petition  is  defective 
as  to  amount  or  number. —  In  re  Bedding- 
field  p.  C,  Ga.),  2  Am.  B.  R.  355,  96  Fed. 
190,  in  which  Judge  Newman  said:  "It 
would  be  necessary  in  every  case,  of  course, 
that  a  petition  iii  involuntary  bankruptcy 
should,  on  the  face  of  it,  show  that  cred- 
itors participated  to  the  amount  of  $500, 
;before  a  petition  could  be  filed,  or  a  rule 
obtained;  and  these,  of  course,  would  have 
to  be  participating  in  good  faith.  Then,  if 
afterwards,  and  before  adjudication,  it  should 
appear  that  for  some  reason  one  or  more 
of  the  petitioning  creditors  did  not  have 
debits,  or  their  debts  were  not  provable,  and 
other  creditors  came  in  sufficient  to  make 
the  amount  necessary,  they  could  he  allowed, 
and  the  proceedings  stand.  The  court  would 
never  entertain  a  mere'  sham  petition  pre- 
pared originally  with  a  view  to  doing  this 
but  it  would  be  only  where  a  petition  was 
brought  in  good  faith,  and  some  such  con- 
tingency as  has  been  referred  to  occurred." 
See  also  Robinson  v.  Hanway,  Fed.  Cas. 
11,953. 

Intervention  by  a  creditor  who  became 
such  after  the  joinder  of  issue  on  an  in- 
voluntary petition  merely  to  supply .  an  ad- 
ditional creditor  will  not  be  permitted.  In 
re  Perry  &  Whitney  (D.  C,  Mass.),  22  Am. 
B.  E.  780,  172  Fed.  752..  In  Manning  t. 
Evans  (D:  C,  N".  J.),  19  Am.  B.  R.  217, 
221,  156  Fed.  106,  Judge  Lanning  says  that : 
"  To  extend  that  rule  to  a  case  in  which  the 
petition  shows  on  its  face  that  the  requisite 
number  of  creditors  have  not  joined  in  it  —  a 
defect  which  every  creditor  is  boimd  to  ob- 
serve—  is  equivalent  to  adjudging  a  peti- 
tion valid  in  which  the .  acts  of  bankruptcy 
charged  were  committed  more  than  four 
months  before  the  filing  of  the  petition." 

135  In  re  Tribelhorn  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  E.  492,  137  Fed.  3. 

136.  Despres  v.  Golbraith  (C'  C.  A.,  8th 
Gir.),  32  Am.  B.  R.  170,  213  Fed.  190. 

137.  Matter  of  Freeman  Cotting  Coat  Co. 
(D.  C,  Mass.),  32  Am.  B.  R.  493,  212  Fed. 
551. 

138.  In  re  Carleton  (D.  G.,  Mass.),  8  Am. 
B.  R.  270,  116  Fed.  246. 
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A  creditor  who  fails  to  intervene  in  a  proceeding  wherein  a  demurrer  to  an 
involuntary  petition  is  sustained,  is  in  no  more  favorable'  position  to  maintain 
a  new  proceeding  in  another  district  than  the  creditors  who  did  intervene. ^^* 
The  snswer  of  a  creditor,  which  is  not  sworn  to  as  required  by  law,  may  be 
amended  at  any  time  before  adjudication.^*" 

b.  Who  may  intervene. — Generally  speaking,  any  creditor  who  could  have 
petitioned  may  join  in  a  petition  for  intervention.^*^  The  assignee  of  a  provable 
claim  may  intervene."^  When  an  answer  is  filed,  however,  the  rule  seems  dif- 
ferent and  may  be  expressed  by  submitting  the  words  "  party  in  interest "  for 
"creditor."  Thus,  it  is  thought,  any  one  who  has  a  direct  pecuniary  interest  in 
preventing  the  bankruptcy,  even  though  that  degree  of  good  faith  required  of  a 
petitioner  in  such  a  case  is  absent,  may  file  an  answer."*  Thus,  it  haa  been  held 
that  an  attaching  creditor  may  resist  an  involuntary  petition  without  surrender- 
ing his  attachment,^**  and  so  may  a  secured  creditor  having  a  provable  claim  for 
the  excess  of  the  value  of  his  securities."®  Stockholders  of  a  bankrupt  corpo- 
ration may  be  permitted  to  intervene  in  the  proceedings  upon  a  proper  show- 
ing, notably  that  they  had  attempted  to  induce  the  directors  or  managers  of 
the  corporation  to  take  remedial  ..action."'  The  procedure  after  answer  is 
considered  elsewhere."^ 

c.  Practice. —  Whether  creditors  "join  in  the  petition  "  or  ''file  an  answer," 
they  should  enter  an  appearance."*    Thi^  is  usually  enough.    If  the  application 


139.  Matter  of  Culgin-Pace  Contracting  Co. 
(D.  C,  Mass.),  35  Am.  B.  R.  375,  224  Fed. 
245' 

140.  In  re  Harris  (D.  C,  Ala.),  19  Am. 
B.  R  204,  156  Fed.  875. 

141.  Ayres  v.  Cone  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  E.  739,  138  Fed.  778.  See  also  Am. 
B.  E.  Dig.  §  257. 

Claims  purchased  after  petition  filed. — 
Creditors  in  order  to  intervene  in  an  involun- 
tary ibankruptcy  proceeding  must  be  such  at 
the  time  of  the  filing  of  the  petition.  Credi- 
tors who  purchased  claims  after  the  filing  of 
a  petition  should  not  be  allowed  to  inter- 
vene. Matter  of  Kehoe  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  E.  891. 

142.  Right  to  intervene  on  assigned  claim 
liquidated  after  petition  filed. — ^Where  at 
the  time  of  the  filing  of  a  petition  in  bank- 
ruptcy, claimant's  assignor  held  a  bond  of 
the  alleged  bankrupt  secured  by  a  mortgage, 
and  thereafter  foreclosed  such  mortgage,  and 
about  a  month  after  the  filing  of  the  peti- 
tion entered  a  deficiency  judgment  against 
the  alleged  bankrupt,  he  had  at  the  time  the 
petition  was  filed  a  claim  which  waa  prov- 
alble,  although  not  yet  allowable,  but  which 
became  liquidated,  and  in  a  condition  to  be 
allowed,  by  the  foreclosure  suit  wherein  the 
value  of  his  security  was  ascertained  and 
claimant  was  entitled  to  intervene  in  the 
pending  bankruptcy  proceedings.  Matter  of 
Fitzgerald  (D.  C,  N.  Y.),  26  Am.  B.  E.  773, 
191  Fed.  95. 

143.  For  illustrative  cases,  see  In  re 
Heusted,  Fed,  Cas.  6,440;  In  re  Jack,  Fed. 
Cas.  719;  In  re.  Hatje,  Fed.  Cas.  6,215;  In 
re  Mendelsohn,  Fed.  Cas.  9,420;  In  re  Austin, 
Fed.  Gas.  662;  In  re  Jonas,  Fed.  Cas.  7,442; 


In  re  Vogel,  Fed.  Cas.  16,981.  Contra:  In  re 
Boston,  etc.,  Co.,  Fed.  Cas.  1,€79;  and,  under 
the  law  of  1841,  Dutton  v.  Freeman,  'Fed.  Cas. 
4,210;  In  re  Tallmadge,  Fed.  Cas.  13,738; 
Jackson  v.  Wauchula  Manufacturing  and 
Timber  Co.  (C.  C.  A.,  5th  Cir.),  36  Am. 
B.  E.  408,  230  Fed.  409. 

144.  In  re  Moench   (D.  C,  N".  Y.),  10  Am. 

B.  E.  590,  123  Fed.  977. 

145.  Johansen  Bros.  Shoe  Co.  v.  Alles  ( C. 

C.  A.,  8th  Cir.),  28  Am.  B.  R.  29fl,  197  Fed. 
274. 

146.  Ogden  &  Jamison  v.  Gilt  Edge  Mines 
Co.  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  E.  893, 
235  Fed.  723 ;  In  re  Eureka  Anthracite  Coal 
Co.  (D.  C,  Ark.),  28  Am.  B.  E.  758,  197  Fed. 
216. 

147.  See  under  Section  Eighteen  of  this 
work. 

148.  For  practice,  compare  In  re  Taylor,  1 
N.  B.  N".  412.  For  forms,  see  "Supplemen- 
tary Forms,"  post. 

Answer  by  intervening  creditor. — Where, 
after  a  baiUcrupt  has  answered  an  invol- 
untary petition,  admitting  a  preferential 
payment  to  a  creditor  aad  declaring  his 
willingness  to  submit  to  adjudication,  such 
creditor  filed  an  answer  denying  t^e  receipt 
of  a  preference,  after  which  the  petition 
was  amended  so  as  to  charge  another  act  of 
bankruptcy  consisting  of  a  preferential  pay- 
ment to  another  creditor,  which  the  bankrupt 
likewise  admitted  and  declared  his  willing- 
ness to  submit  to  adjudication  on  that 
groimd,  the  creditor's  answer  raises  merely 
academic  questions  and  the  adjudication  is 
properly  entered  upon  the  preference  charged 
in  the  amended  petition.  In  re  Cleary  (D. 
C,  Pa.),  24  Am.  B.. E.  742,  179  Fed.  990. 
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is  to  "join  in"  the  petitionj  it  may  be  by  a  verified  petition,  and  is  usu- 
ally heard  ex  pwrte.  If  granted,  the  applicant  becomes  as  much  a  pertition- 
ing  creditor  as  if  he  had  joined  in  the  original  petition."®  Whether  a  new 
act  of  bankruptcy  can  be  alleged  in  such  a  petition  is  doubted.  If  such  act 
was  committed  more  than  four  months  before,  though  within  four  months  of 
the  filing  of  the  original  petition,  it  certainly  should  not  be.^^**  In  any  event, 
a  petition  which  thus  changes  the  issue  should  not  be  made,  save  on  notice 
to  all  parties.  The  .better  practice  is  to  amend  the  original  petition,^^^  after 
the  order  of  intervention  is  granted.  All  parties  to  the  proceeding  should 
be  notified  of  the  entiy  of  the  order;  this  is  usually  done  by  the  intervierior's 
attorney.  Professional  courtesy  suggests  that  such  notice  be  accompanied  by 
copies  of  the  petition  and  order,  if  any.  Any  party  to  the  proceeding  may 
respond  that  the  intervener  is  not  a  creditor  ;^*^  otherwise,  a  reply  is  usually 
unnecessary.  If  the  order  has  been  granted,  such  a  response  can  be  brought 
upon  motion  to  vacate  or  an  order  to  show  cause.  Notice  should  be  given 
all  parties  who  liave  appeared.  Where  the  validity  of  the  claim  of  a  petition- 
ing creditor  is  put  in  issue  and  the  claim  is  adjudged  valid,  the  adjudication 
is  res  adjudicata  in  the  hearing  of  a  subsequent  objection  to  the  allowance 
of  the  claim  on  the  same  ground.^^^ 

d.  Notice  to  creditors^ —  The  bankruptcy  statute  carefully  selects  and  specifies 
the  instances  in  which  it  intends  to  give  the  creditor  the  right  to  notice.  The 
filing  of  a  petition  in  involuntary  proceedings  by  proper  parties,  making 
the  jurisdictional  allegations,  operates  as  lis  pendens,  and  is  notice  to' all  the 
world ;  and  no  other  notice  to  creditors  of  the  proceeding  is  necessary.  The 
only  instance  in  which  any  right  to  notice  is  given  the  creditor,  as  to 
the  disposition  of  an  involuntary  petition,  is  when  it  is  proposed  to  dis- 
miss the  proceedings  by  consent  of  the  parties,  or  for  want  of  prosecution.^^ 

VII.  AMENDMENTS  OP  PETITIONS.ibb 

Amendments  relating  to  the  number  of  the  petitioning  creditors  and  the 
amount  and  nature  of  their  claims  can  be  made  more  than  four  months  after 
the  commission  of  the  act  of  bankruptcy.  When  so  made  they  relate  back  to 
the  date  of  the  filing  of  the  original  petition.^^®  But  where  an  alleged  bank- 
rupt fails  to  answer  or  plead  to  an  involuntary  petition  filed  against  him,  it 
may  not  thereafter  be  amended  so  as  to  allege  acts  of  bankruptcy  prior  to  the 
acts  of  bankruptcy  set  forth  in  a  second  petition.^^^  And  an  application  to 
amend  by  alleging  an  additional  act  of  bankruptcy  should  be  denied  when 

149.  Compare  In  re  Beddingfield    (B.   C,  v.  Hendricks    (C.  C.  A.,  7th  Cir.),  21   Am. 

Ga. ) ,  2  Am.  B.  R.  355,  96  Fed.  190.  B.   E.    570,   166    Fed.   94;    In   re   Plymouth 

150     For    a    sufficient   reason,    see    In    re  Cordage  Co.   (C.  C.  A.,  8th  Cir.),  13  Am.  B. 

Lacy,  Fed.  Cas.  7,965.  R.  665,  135  Fed.  1000 j   Matter  of  Haff   (C. 

151.  See  under  Section  Eighteen  of  thia  C.  A.,  2d  Cir.),  13  Am.  B.  R.  362,  68  C.  C. 
work.       •  A.,  340,  136  Fed.  78;   Matter  of  Jones   (D. 

152.  Compare  In  re  Taylor,  1  N.  B.  N.  412.  C,  Tenn.),  31  Am.  B.  R.  693,  209  Fed.  717, 

153.  Ayres  v.  Cone  (C.  C.  A.,  Bth  Cir.),  holding  that  a  petition  to  amend  the  original 
14  Am.  B.  R.  739,  138  Fed.  778.  petition  so  a.s  to  allege  a  preference  through 

154.  In  re  Billing   (D.  C,  Ala.),   17  Am.  legal  proceedings,  should  he  denied  where  it 

B.  R.  80,  145  Fed.  395.  does   not    appear    that   the   preference"  was 

155.  See  also  discussion  under  §  18,  onte,  made  within  four  months  prior  to  the  filing 
and  Am.  B.  R.  Dig.  §  231.  of  the  original  petition;  Matter  ot  Condon 

156.  Millan  v.  Bank   of  Mannington    (C.  (C.  C.  A.,  2d  Cir.),  31  Am.  B.  R.  754,  209 

C.  A.,  4th  Cir.),  24  Am.  B.  R.  889,  183  Fed.  Fed.  800,  affg.  29  Am.  B.  R.  907,  198  Fed.  947. 
753;  State  Bank  v.  Haswell  (C.  C.  A.,  8th  157.  In  re  Harris  (D.  C,  Ala.),  19  Am. 
Cir.),  23  Am.  B.  R.  330,  174  Fed.  209;  Ryan      B.  R.  204,  156  Fed.  875. 
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it  does  not  appear  when  the  act  was  committed  or  who  was  benefited  thereby.^** 
The  discretion  of  the  Bankruptcy  Court  in  granting  or  refusing  amendments 
in  petitions  will  not  be  interfered  with  luiless  an  abuse  of  discretion  is 
shown.  ^"^ 

VIII.  DISMISSALS  OF  PETITIONS. 

A  petitioning  creditor  cannot  withdraw^®"  and  thus  reduce  the  number  to 
less  than  three.  A  proceeding  once  begun  must  result  either  in  an  adjudica- 
tion or  a  dismissal.  Subsection  g  has  to  do  only  with  dismissals,  other  than 
on  the  merits.  Dismissal  for  "want  of  prosecution"  is  not  justified  by  the 
mere  failure  of  creditors  to  present  evidence  in  support  of  their  petition,  with- 
out notice  to  creditors,  where  it  appears  that  the  petitioning  creditors  and  the 
alleged  bankrupt  agreed  to  such  dismissal.^®^  It  is  provided  by  the  amendment 
of  1910  that  before  the  court  will  entertain  an  application  for  a  dismissal, 
the  bankrupt  must  file  a  list  of  his  creditors  with  the  addresses,  and  will 
cause  notices  to  be  served  on  such  creditors.  A  dismissal  may  be  had  on  motion 
of  baiikrupt  without  notice  to  creditors  who  have  not  intervened  where 
there  is  no  suggestion  of  collusion. ^^^  Its  close  connection  with  §  58-a  (8) 
should  be  noted ;  also  a  practical  difiiculty  previously  mentioned.^**  The  fact 
that  after  adjudication  the  bankrupt  appears  to  be  solvent  is  not  of  itself 
sufficient  grounds  for  dismissal.'^**     It  is  clearly  intended  to  prevent  the  use 


158.  Matter  of  Lewis  Shoe  Co.  (D.  C, 
Mass.),  38  Am.  B.  E.  134,  235  Fed.  1017. 

159.  Sabin,  Blake-McFall  Oo.  (C.  C.  A., 
9th  Cir.),  35  Am.  B.  R.  179,  223  Fed.  501. 

Discretion  of  coutt. — Amendments  are 
freely  allowed,  but  are  within  the  discretion 
of  the  court,  which  discretion  will  not  ordi- 
narily be  disturbed.  The  court  should  not 
permit  the  filing  of  an  amended  petition  in 
which  the  petitioners  swear  to  positive  aver- 
ments of  facts,  where  they  had  testified  that 
they  had  no  such  knowledge  as  would  justify 
the  averments.  Matter  of  Frank  (C.  C.  A., 
3d  Cir.),  38  Am.  B.  K.  674,  affg.  37  Am.  B. 
R.  19,  234  Fed.  665. 

160.  In  re  Rosenfields,  Fed.  Cas.  12,061; 
In  re  Philadelphia  Axle  Works,  Fed.  Cas. 
11,091.  But  see  In  re  Sargent,  Fed.  Cas. 
12,361.  Three  out  of  four  petitioning  cred- 
itors shojild  not  be  permitted  to  withdraw 
on  the  claim  that  the  other  petitioner  is  not 
a  creditor.  See  In  re  Quincy  Granite  Quar- 
ries Co.  (D.  C,  Mass.),  16  Am.  B.  R.  823, 
147  Fed.  279.  Where  one  of  three  petition- 
ing creditor's  has  withdrawn  and  the  other 
two  are  estopped  from  proceeding  because  oi 
conduct  in  violation  of  their  duty,  the  peti- 
tion may  be  dismissed.  Cummins  Grocery 
Co.  V.  Talley  (C.  C.  A.,  6th  Cir.),  26  Am. 
B.  R.  484,  187  Fed.  507. 

161.  "  Want  of  prosecution." — Where  pe- 
titioning creditors  follow  up  a  petition  in  all 
tormal  matters,  and  duly  attend  before  the 
referee,  their  failure  to  oflFer  any  evidence 
to  sustain  the  petition  does  not  constitute  a, 
"  want  of  prosecution,"  within  the  meaning 


of  section  59-g  of  the  Bankruptcy  Act,  pro- 
viding that  an  involuntary  petition  shall  not 
be  dismissed  "  for  want  of  prosecution  or  by 
consent  of  parties  "  until  after  notice  to  the 
creditors.  Matter  of  Chalfeu  (D.  C,  Mass.), 
35  Am.  B.  R.  257,  223  Fed.  379. 

162.  Matter  of  Levi  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  294,  142  Fed.  962. 

Dismissal  of  proceedings. — ^Where  prac- 
tically all  of  an  alleged  bankrupt's  creditors 
assent  to  a  dismissal  of  involuntary  bank- 
ruptcy proceedings,  either  affirmatively  or  by 
failure  to  oppose,  and  the  statutory  three 
creditors  are  not  found  insisting  on  a  con- 
tinuance thereof,  and  no  deception  is  sug- 
gested to  have  been  practiced  on  creditors, 
the  proceedings  should  be  dismissed.  In  re 
Rosenblatt  &  Co.  (C.  C.  A.,  2d  Cir.),  28  Am. 
B.  R.  401,  193  Fed.  638. 

Notice  to  creditors. — •  Section  59-g  of  the 
Bankruptcy  Act,  providing  for  notice  to  cred- 
itors of  a  motion  to  dismiss  a  petition,  does 
not  require  service  of  notice  upon  all  the 
creditors  of  the  alleged  bankrupt;  notice  to 
petitioning  creditors  who  have  appeared  in 
the  proceeding  is  sufficient.  Matter  of  Ma- 
son-Seaman Transportation  Co.  (D.  C,  N. 
Y.),  37  Am,  B.  R.  677,  235  Fed.  974. 

163.  See  ante,  under  this  section,  and  also 
Bankr.  Act,  §  58-a  (8).  Where  the  dismissal 
is  on  the  initiation  of  the  court,  notice  to 
creditors  is  not  required.  Matter  of  Crisp 
(D.  C,  Tenn.),  38  Am.  B.  R.  558. 

164.  In  re  Jamaica  Slate  Roofing  &  Sup- 
ply Co.  (D.  C,  N.'y.),  28  Am.  B.  R.  763,  197 
Fed.  240. 
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of  the  court  as  a  means  to  compel  a  settlement  with  the  petitioning  creditor. 
It  is  in  line  with  fhe  principle  that  the  filing  of  a  petition  confers  jurisdiction 
as  to  all  creditors  as  well  as  over  all  property.;  it  guarantees  tiiem  notice  of 
the  step  which  may  end  such  jurisdiction.  The  cases  under  the  present  law 
and  the  practice  have  already  been  considered.^®^ 

165.  See    under    Sections    Eighteen     and      mentary  Form's,"  post;  Hagar  and  Alexan- 
Fifty-eightof  this  work.    See  also  Am.  B.  E.       der's  Bankruptcy  Forma  (2d  Ed.). 
IKg.   §§  271-274.'    For  forms,  see  "Supple- 
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PREFERRED  CREDITORS. 

§  60.  Preferred  Creditors.— a..  A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has,  within  four  months 
before  the  filing  of  the  petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  procured,  or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforcement  of  such  judgment  or 
transfer  wiU  be  to  enable  any  one  of  his.  ergditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class.  Where  the  preference  consists  in  a  transfer,  such  period  of 
four  months  shall  not  expire  until  four  months  after  the  date  of  the 
recording  or  registering  of  the  transfer,  if  by  law  such  recording  or 
registering  is  required. 

h  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  he 
entered  against  him  in  favor  of  any  person  or  have  made  a  transfer 
of  any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the 
entry  of  the  judgment,  or  of  the  recording  or  registering  of  the  trans- 
fer if  by  law  recording  or  registering  thereof  is  required,,  and  being 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy  or 
after  the  filing  thereof  and  before  the  adjudication,  the  bankrupt  be 
insolvent  and  the  judgment  or  transfer  then  operate  as  a  preference, 
and  the  person  receiving  it  or  to  be,  benefited  thereby,  or  his  agent 
acting  therein,  shall  then  have  reasonable  cause  to  believe  that  the 
enforcement  of  such  judgment  or  transfer  would  effect  a  preference, 
it  shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or 
its  value  from  such  person*  And,  for  the  purpose  of  such  recovery, 
any  court  of  bankruptcy,  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  have  concurrent  jurisdiction,  t 

c  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  security  of  any  kind  for  prop- 
erty which  becomes  a  part  of  the  debtor's  estates,  the  amount  of 
such  new  credit  remaining  unpaid  ,at  the  time  of  the  adjudication  in 

•Amendments  of  1910  in  italies. 

f  Amendment  of  1903  added  last  sentence. 
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bankruptcy  may  be  set  off  against   tbe   amount  which  would  other- 
wise be  recoverable  from  him. 

d  li  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the 
filing  of  a  petition  by  or  against  him,  pay  money  or  transfer  property 
to  an  attorney  and  counselor  at  law,  solicitor  in  equity,  or  proctoj*  in 
admiralty  for  services  to  be  rendered,  the  transaction  shall  be  re- 
examined by  the  court  on  petition  of  the  trustee  or  any  creditor  and 
shall  only  be  held  valid  to  the  extent  of  a  reasonable  amount  to  be 
determined  by  the  court,  and  the  excess  may  be  recovered  by  the 
trustee  for  the  benefit  of  the  estate. 


Analogous  provisions:  In  TT.  S.:  As  to  voidable  preferences,  Act  of  1867,  5  55,  R.  S.,. 
§§  5128,  5130A;  Act  of  1841,  §  2;  Act  of  1800,  §  28;  As  to  fraudulent  conveyances. 
Act  of  1867,  §  35,  R.  S.,  §§5129,  5130A;  As  to  transfers  out  of  the  ordinary  course 
of  business  being  presumptively  fraudulent,  Act  of  1867,  §  35,  R.  S.,  §  5130;  As  to 
fraudulent  preferences  being  an  objection  to  a  discharge.  Act  of  1867,  §  44,  R.  S., 
§  5110. 
In  Eng.:     As  to  "  fraudulent "  preferences.  Act  of  1883,  §  48;  as  to  "undue"  preferences 

being  an  objection  to  a.  discharge.  Act  of  1890,  §  (3)  (i). 
Cross-references:     To  the  law:     Definition  of  transfer,  §  1(25). 

Suffering  or  permitting  preference  through  legal  proceedings,   act  of  bankruptcy, 

§  3-a(3)  ;  transfer  of  property  to  prefer  creditor,  act  of  bankruptcy,  |  3-a(2). 
Fraudulent  transfer  ground  for  refusing  discharge,  §  14-b(4). 
Jurisdiction  of  suits  for  recovery  of  preferences,  §  23-b. 
Iiiens  created  within  four  months'  period  void,  §  67-b;  liens  obtained  through  legal 

proceedings,  5  67-f, 
Trustee  may  avoid  preferential  transfers,  §  70-e. 


SYNOPSIS  OF  SECTION. 
FRB'FBRREID   ORBDITORS. 

I.  Preferences  in  Bankruptcy,  864. 
a.  Historical  statement,  864. 
'  b.  Comparative  legislation;  865. 

(1)  In  England,  865. 

(2)  In  the  United  States,  865. 

c.  Definition  of  a  preference  under  present  law,  865. 

d.  Effect  of  definition  prior  to  amendments  of  1903,  866. 

e.  Distinction  between  preference  and  fraudulent  transfer,  867. 
n.  Elements  of  a  Preference,  867. 

a.  In  general,  867. 

b.  While  insolvent,  869. 

(1)  In  geneeal,  869. 

(2)  Time  of  insolvency,  869. 

(3)  Peoof  of  insolvency,  870. 

(4)  Valuation  of  Pbopeety,  870. 
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n.  Elements  of  a  Preference  —  Continued. 

c.  Within  four  months,  871. 

(1)  In  general,  871. 

(2)  When  time  begins  to  run,  871. 

(3)  Performance   of  agreement  made   prior  to   four  months' 

period,  872. 

(4)  Date  op  contract  governs,  873. 

(5)  Possession  within  four  months'  period,  874. 

(6)  Assignment  of  property  within  four  months,  875. 

(7)  Prior  to  the  amendments  of  1903,  875. 

(8)  Running  of  time  where  recording  is  required,  876. 

(I)  In  general,  876. 
(II)  Registering  or  recording  required  by  state  law,  877. 
(Ill)  Transfers  prior  to  four  months'  period  recorded  within  such 
period,  880. 

d.  Procured  or  suffered  a  judgment,  881. 

e.  Made  a  transfer  of  his  property,  881. 

(1)  In  general,  881. 

(2)  Method  of  transfer,  881. 

(I)  In  general,  S81. 
(II)   Transfer  by  indirection,  ,882. 

(III)  Partnerships  and  individual  assets,  883. 

(IV)  Contract  of  conditional  sale,  884. 

(3)  Intent  or  good  faith,  884. 

(4)  Estate  must  be  diminished,  885. 

(I)  In  general,  885. 
(II)   Fair  consideration  for  personal  loan,  886. 

(III)  Payments  on  account;  net  result  rule,  886. 

(IV)  Substitution  of  securities,  887 . 

(5)  Payment  of  antecedent  debts,  887. 

(6)  Mortgage  of  property,  889. 

(7)  Notes  and  checks,  891. 

(8)  Transaction  of  banking  business,  892. 

(9)  Deposit  of  money,  893. 
(10)  Payment  of  wages,  894. 

"  (11)  Transfers  that  are  voidable,  894. 

f.  Effect,  a  greater  percentage,  894. 

(1)  Provisions  of  statute,  894. 

(2)  Class  of  creditors,  894. 

(3)  Who  are  creditors  of  the  same  class,  895. 

(4)  Test  a  greater  percentage,  896. 

(5)  Intent  immaterial,  896. 

g.  Creditors  only  may  be  preferred,  897. 

(1)  In  general,  897. 

(2)  Transfer  to  another  for  benefit  of  creditor,  897, 

(3)  Indorser  or  surety,  899. 

(4)  Misappropriation  or  conversion  op  funds,  900. 
h.  Illustrative  cases,  901. 
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in.  What  Preferences  are  Voidable,  902.  ' 

a.  In  general,  902. 

b.  Reasonable  cause  to  believe  a  preference  will  result,  902. 

(1)  In  general,  902. 

(2)  Time  of  cause  to  believe,  902. 

(3)  Intent  to  prefer;  effect  of  amendment  of  1910,  903. 

(4)  Actual  knowledge  not  required,  904". 

(5)  Mere  guess  or  suspicion  insufficient,  907. 

(6)  Knowledge  of  insolvency,  909. 

(I)     Effect  of  amendment  of  1910,  909. 
(II)     Presurnption  where  fact  of  insolvency  is  known,  909. 

(III)  Proof  of  reasonable  cause  to  believe  in  solvency,  910. 

(IV)  Belief  of  insolvency  question  of  fact,  burden  of  proof,  911. 
(V)     Paymentsby  insolvent  in  ordinary  course  of  business,  912. 

(VI)    Knowledge  of  debtor's  financial  difficulties,  912. 
(VII)     Pleading  cause  to  believe  insdlvency,  913. 

(7)  Purpose  and  effect  to  be  considered,  913. 

(8)  Evidence  op  reasonable  cause  to  believe,  914. 

(9)  Sale  of  entire  stock,  915. 

c.  Belief  or  knowledge  of  agent  or  attorney,  916. 

d.  Recovery  of  preference,  917. 

(1)  In  general,  917. 

(2)  Recovery  by  trustee  only,  918. 

(3)  Against  whom  action  brought,  918. 

(4)  In  what  coukt;  the  amendments  of  1903,  919. 

(5)  Permission  to  sue,  921. 

(6)  Practice,  921. 

(7)  Dower  in  property  covered  by  preferential  transfer,  922. 

e.  Property  or  its  value,  922. 

(1)  In  general,  9^2. 

(2)  Damages,  923. 

(3)  Costs,  924. 

IV.  Set-Ofif  of  a  Subsequent  Credit,  924. 

a.  Prior  to  amendments  of  1903,  924. 

b.  Meaning  of  subsection  c,  924. 

V.  Preferences  to  Bankrupt's  Attorney,  925. 

a.  In  general,  925. 

b.  Practice,  927. 

c.  Illustrative  cases,  928. 


I.  PREFERENCES  IN  BANKRUPTCY, 
a.  Historioal  statement.— A  preference  is  a  "conventional  fraud;"  the 
debtor  merely  prefers  to  pay  one  creditor  more  than,  or  to  the  exclusion  of, 
others.  At  common  laiw,  such  a  paymetit  or  transfer  was  not  even  con- 
structively fraudulent,  though  as  early  as  1635,  preferential  transfers  were 
regulated  by  statutes  and,  for  more  than  a  century,  were  punishable  as  crimes. 
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Oux  modem  doctrine  that  preferences  are  wrongs  on  other  creditors  -^as  first 
declared  by  Lord  Mansfield.^ 

b.  Comparative  legislation.— (1)  In  England. —  There  was  no  statutory- 
definition  of  a  preference  prior  to  the  English  act  of  1869;  though  the 
insolvent  debtor  acts,'  beginning  with  that  of  1824,  contained  clauses. declaring 
what -were  preferences  in  cases  where  debtors  other  than  traders  sought  the 
refuge  of  the  courts.^  Even  now  the  English  law  explains,  rather  than  defines 
what  is  a  preference.  Prior  to  these  enactments,  the  courts  had  construed 
the  word  "preference"  with  considerable  elasticity;  the  elements  of  proof 
varied  from  decade  to  decade,  and  many  hair-splitting  and  sometimes  inex- 
plicable distinctions  were  made.  The  statutory  definition  in  England  is  thus 
the  result  of  more  than  a  century  of  decisions,  some  of  them  by  judges  whose 
names  have  become  household  words.  By  §  48  of  the  act  of  1883,  the  elements 
of  a.  preference  are:  (1)  A  payment  or  transfer  or  conveyance,  (2)  by  a 
person  unable  to  pay  his  debts  as  they  become  due,  (3)  with  a  view  to  giving 
the  person  to  whom  it  is  made  an  advantage  over  other  creditors,  provided 
(4)  sueh  payment  is  made  within  three  months  of  the  bankruptcy.  The 
English  law  specifically  protects  payments  in  due  course  of  trade,  and  has 
since  the  middle  of  the  eighteenth  century  f  hence,  what  are  known  as  "  pro- 
tected  transactions." 

(2)  In  the  United  States. —  Our ^ first  definition  of  preferences  in  a 
bankruptcy  law  appears  in  that  of  1841.*  It  is  somewhat  unscientific.  That 
in  the  law  of  1867  was  identical  with  the  present  English  definition,  save  in 
the  time  limit  —  four  months  instead  of  three — and  the  additional  elements 
on  the  .part  of  the  creditor  of  (1)  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  (2)  knowledge  that  the  payment  was  in  fraud  of  the  act.* 

c.  Definition  of  a  preference  under  present  law. —  Subsection  a  has  been  held 
to  be  a  controlling  definition  of  a  preference.®  We  have  already  referred  to 
the  term  as  so  defined  under  §  1.  It  has  been  doubted  whether  this,  is 
altogether  accurate.'''  Certainly  a. preference  which  amounts  to  an  act  of 
bankruptcy  must  still  show  intent,^  and  the  so-called  definition  does  not  exactly 
dovetail  into  another  subsection.^  It  is,  however,  a  definition  when  applied 
to  a  transaction  voidable  under  subsection  h. 

The  wide  gap  between  the  term  as  defined  in  subsection  a  and  all  definitions 
heretofore  recognized  should  always  be  borne  in  mind.  It  makes  many  of 
the  cases  under  the  former  law  inapplicable.  Briefly,  it  differs  from  the 
present  English  definition  in  (1)  the  elimination  of  "intent"  and  the  sub- 
stitution of  "the  result  of  the  act,"  and  (2)  in  making  the  preference  period 
four  months  instead  of  three;  while,  when  considered  as  an  act  that  is  voidable, 

1  Worselv  V.  de  Mattos,  1  Burr.  467;  Al-  C).  v.  Louisville  Trust  Cio.    (C.  C.  A.,   6th 
derson  v.  Temple,  4  Burr.  2235.  Cir.),  7  Am.  B.  R.  305,  112  Fed.  501. 

2  For   historical   review,   see  In   re   Hall  7.  It  has  been  held  merely  a  "rule  of  evi- 
(Ref    NY),  4  Am.  B.  R.  671.  dence"    (In  re  Piper,  2  N.  B.  N.  Rep.  7). 

3  Enffiish  Act  of  1883,  §  49.  See  also  Stern,  Falk  &  Co.  v.  Louisville  Trust 

4  Act  of  1841,  §  2.  Co.    (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  305, 
5.  Act  of  1867,  §  35,  R.  S.,  §  5128.     The      112  Fed.  501.  '^ 

amendatory  act  of  1874  changed  "belief"  of  8.  See  Bankr.  Act,  §  3-a  (2),  and  the  ca^s 

a  fraud  on  the  act  to  "  knowledge."  cited. 

6   Swarts  V.  Fourth  Nat.  Bank   (C.  C.  A.,  9.  Bankr.  Act,  §  67-c  (1).    Compare  In  re 

8th"  Cir  ),  8  Am.  B.  R.  673,  117  Fed.  1;  In  McLam    (D.  C,  Vt.),  3  Am:  B.  R.  245,  97 

re  Steers  Lumber  Co.   (C.  C.  A.,  2d  Cir.),  7  Fed.  922. 
Am.  B.  R.  332,  112  Fed.  406;  Stern,  Falk  & 
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it  diff^s  from  that  of  our  law  of  186Y,  not  only  in  substituting  the  result  for 
the  intent  save  in  so  far  as  the  latter  is  an  element:  of  "  reasonable  cause  to 
believe,"  but  also  in  requiring  the  attacking  trustee  to  show  only  that  the 
creditor  had  reasonable  cause  to  believe  that  a  preference  was  intended  instead 
of  the  more  difficult  elements  of  proof,  indicated  above.  The  present  law, 
too,  distinguishes  between  a  mere  preference  in  fact  and  one  that  is  voidable.^" 
d.  Effect  of  definition  prior  to  amendments  of  1903. —  The  controversy  touch- 
ing the  effect  of  this  new  definition  on  transactions  in  due  course  of  trade  has 
now  passed  into  history.  In  brief,  the  view  that  subsection  a  defined  a  prefer- 
ence led  to  the  doctrine' that  payments  on  account  after  insolvency  were 
preferences  without  either  knowledge  of  insolvency  on  the  part  of  the  debtor, 
or  reasonable  cause  to  believ6  that  a  preference  was  intended  on  the  part  of 
the  creditor;  a  doctrine  that  reversed  the  rule  that  good  faith  was  the  test  and 
rendered  cash  transactions  in  business  not  only  the  safest  course,  but,  in  effect, 
essential.^^  As  a  consequence,  the  meaning  of  both  subsection  h  and  sub- 
section c  was  greatly  enlarged  by  judicial  construction.  Indeed,  the  very 
existence  of  the  bankruptcy  system  was  for  a  time  put  in  jeopardy.  The  reports 
are  full  of  cases  bearing  on  these  much-mooted  questions.  The  amendatory 
act  o,f  1903  has  brought  the  statute  back  to  what  its  framers  intended  it  to  say, 
and  thus  made  most  of  these  cases  valueless.  The  principal  evil  to  be  cor- 
rected by  the  amendment  of  1903  was  that  of  secret  preferences  given  by  with- 
holding from  record  instruments  which  by  the  whole  policy,  of  recording 
statutes  should  be  recorded.^^  Section  60'  as  amended  and  §  3-a  are  to  be  con- 
strued in  harmony.^*  Some  of  the  numerous  cases  arising  prior  to  the  amend- 
ment of  1903  are  cited  in  the  foot-note." 

10.  For  an  unusual  case,  see  In  re  Chap-  erence  might  be  set  aside  if  the  bankruptcy 
lin  (D.  C,  Mass.),  8  Am.  B.  E.  121,  115  Fed.  petition  was  filed  within  four  months  after 
162,  the  day  of  recording.     The  court' of  appeals 

11.  "  This  was  never  intended  by  the  fram-  in  this  circuit  has  said  that  the  purpose  of 
ers  of  the  law,  and  it  works  obvious  injustice  this  amendment  was  to  bring  the  tvfo  sections 
and  is  the  source  of  99  per  cent,  of  the  objec-  into  harmony,  and  that  the  provision  con- 
tions  to  the  law."  (House  Judiciary  Commit-  cerning  recording  should  receive  the  same 
tee's  Report  accompanying  amendatory  bill,  construction  ■  in  each  section."  Citing  In  re 
April  21,  1902.)                       '  Loeser  v.  Savings  Bank,  17  Am.  B.  R.  628, 

12.  In  re  Dundore  (D.  C.,.Pa.),  26  Am.  B.  148  Fed.  975,  78  C.  C.  A.  597,  18  L.  R.  A.  (N. 
R.  100;  Loeser  v.  Savings  Deposit  Bank   (C.  S.)   1233. 

C.  A.,  6th  Cir.),  17  Am.  B.  R.  628,  148  Fed.  13.  In  re  Donnelly  (D.  C,  Ohio),  27  Am. 
978.  B.  R.  504,  193  Fed.  755.  As  to  effect  of  fail- 
Purpose  of  amendment. —  In  the  case  of  ure  to  conform  requirements  of  §  60,  as  to 
In  re  Sayed  (D;  C,  Mich.),  26  Am'.  B.  R.  recording  or  filing  transfers  with  those  pre- 
444,  185  Fed.  962,  the  court  said :  "  It  is  scribed  in  §  3-b,  see  Carey  v.  Donohue,  240 
familiar  history,  in  connection  with  the  orig-  U.  S.  430,  36  Am.  B.  E.  704,  709. 
inal  Bankruptcy  Act,  that  the  giving  of  a  14.  That  partial  payments  in  due  course 
preference  might  come  within  the  definition  of  trade  are  "  preferences  " :  In  re  Knost 
of  an  act  of  bankruptcy,  and  so  might  by  rfea-  (Ref.,  Ohio),  2  Am.  B.  E.  471 ;  affd.  as  Stro- 
son  of  the  time  provision  for  recording  found  bel  v.  Knost  (D.  C,  Ohio),  3  Am.  B.  R.  631, 
in  connection  with  this  definition  be  the  basis  99  Fed.  409;  In  re  Conhaim  (D.  C,  Wash.), 
of  an  adjudication ;  and  yet  that  same  prefer-  3  Am.  B.  R.  249,  97  Fed.  923 ;  In  re  Fort 
ence  could  not  be  set  aside  by  the  trustee  Wayne  Electric  Co.  (D.  C,  Ind.),  13  Am. 
under  section  60,  because  mo  than  four  B.  R.  186,  96  Fed.  803;  aflfd.  as  Columbus 
months'  time  had  elapsed  after  the  giving  of  Electric  Co.  v.  Worden  (C.  C.  A.,  7th  Cir.), 
the  preference,  and  before  the  filing  of  the  3  Am.  B.  R.  634,  99  Fted.  400;  In  re  Fixen 
petition  in  bankruptcy.  To  meet  this  diffl-  (C.  C.  A.,  9th  Cir.),  4  Am.  B.  R.  10,  102  Fed. 
culty,  the  amendment  o'f  1903  to  section  60-b  296;  Carson,  etc.,  Co.  v.  Chicago  Title  & 
provided  that,  if  the  instrument  of  preferen-  Trust  Co.,  182  U.  S.  438,  5  Am'.  B.  R.  814, 
tial  transfer  was  one  which  by  law  was  re-  45  L.  ed.  1171,  21  Sup.  Ct.  906;  that  they  are 
quired  or  permitted  to  be  recorded,  the  pref-  not:  In  re  Piper,  2  N".  B.  N".  Rep.  7;  In  re 
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e.  Distinction  between  preference  and  fraudulent  transfer. —  Conveyances  may 
be  fraudulent  because  the  debtor  intends  to  put  his  property  beyond  the  reach 
of  his  creditors;  or  because  he  intends  to  hinder  and  delay  them  as  a  class; 
or  by  preferring  one  who  is  fayored  above  the  others.  There  is  no  necessary 
connection  between  the  intent  to  prefer  and  that  to  defraud;  but  inasmuch  as 
one  of  the  com  in  on  incidents  of  a  fraudulent  conveyance  is  the  purpose  on 
the  part"  of  the  grantor  to  apply  the  proceeds  in  such  a  manner  as  to  prefer 
favored  persoiis,  the  existence  of  such  intent  to  prefer  is  an  important  matter 
to  be  considered  in  determining  whether  there  was  an  intent  to  defraud.  But 
the  two  purposes  are  not  of  the  same  quality,  either  in  conscience  or  in  law, 
and  one  may  exist  withoijt  the  other.  The  statute  recognizes  the  difference 
between  the  intent  to  defraud  and  the  intent  to  prefer,  and  also  the  difference 
between  a  fraudulent  and  a  preferential  conveyance.  One  is  inherently  and 
always  vicious;  the  other  innocent  and  valid,  except  when  made  in  violation 
of  exptress  provisions  of  law.^^  One  is  malum  per  se  and  the  other  malum 
prohibitum,  and  then  only  to  the  extent  that  it  is  prohibited.  A  -fraudulent 
conveyance  is  void,  regardless  of  its  date;  a  preference  is  valid  unless  made 
within  the  prohibited  date.^® 

II.  ELEMENTS  OF  A  PREFERENCE, 

a.  In  general. —  Since  the  amendatory  act,  a  preference  consists  in  a  person, 
(1)  while  insolvent  and  (^)  within  four  months  of  the  bankruptcy,  (3)  pro- 
curing or  suffering  a  judgment  to;  be  entered  against  himself  or  making  a 
transfer  of  his  property,  (4)  the  effect  of  which  will  be  to  enable  one  creditor 
to  obtain  a  greater  percentage  of  his  debt  than  any  other  creditor  of  the  same 
class.  Such  a  preference  is  voidable  at  the  instance  of  the  trustee,  if  (5)  the 
person  recovering  it  or  to  be  benefited  thereby  has  (6)  reasonable  cause  to 
believe  that  the  enforcement  of  the  judgment  or  transfer  will  result  in  a 

Smoke  (D.  C,  N".  Y.),  4  Am.  B.  K.  434,  104  payment  of  a  debt,  the  transaction  is  valid 

Fed    289-   In  re  Hall   (Ref.,  N.  Y.),  4  Am.  at  common  law.     Lyon  v.  Wallace,  35  Am. 

B.  E.  67i;  In  re  Eatliff   (D.  C,  N".  Car.),  5  B.  E.  688,  108  N.  E.  1075;  and  see  Kentucky 

Am.  B.  E.  713,  107  Fed.  780.  "See,  for  a  vig-  Bank  &  Trust  Co.  v.  Pritchett    (Okla.  Sup. 

orous  protest  against  tlie  doctrine  of  Carson,  Ct.),  33  Am.  B.  E.  190,-143  Pac.  338. 

etc.,  Co.  V.  Chicago  Title  &  Trust  Co.,  In  re  Until  the  commencement  of  bankruptcy  pro- 

Dickson,(C.  C.  A.,  Ist  Cir.),  7  Am.  B.  E.  186,  eeedings  a  debtor  has  the  right  to  dispose 

111  Fed.  726.    There  are  also  numerous  cases  of  his  property,  the  right  to  receive  and  pay 

pro  and  con,   (1)   whether  a  payment  which  his  debts  with  it  and  the  right  to  receive 

exactly    cancels   one    of   several    obligations  and  pay  one  of  his  creditors  in  preference  to 

must  be  surrendered;  for  Instance,  see  In  re  others,  provided  the  paymjent  or  security  is 

Conhaim  (D.  C.,"  Wash.),  3  Am.  B.  E.  249,  97  not  violative  of  any  act  of  Congress  or  law 

Fed.  923;  also  In  re  Beswick  (Ref.,  Ohio),  7  of  the  State.     Johnson,  Baillie  Shoe  Co.  v. 

Am.  B.  E.  395,  and  Kimball  v.  Eosenham  Co.  Bardsley  (C.  C.  A.,  8th  Cjr.),  38  Am.  B.  E. 

(C.  C.  A.,  8th  Cir.),  7  Am'.  B.  E.  718,  114  492,  237  Fed.  763. 

Fed.  185;   In  re  Seay   (D.  C,  Ga.),  7  Am.  Before  a  bankrupt  has  been  adjudicated  as 

B.  E.  700,  113  Fed.  969,  and  In  re  Beswick  such  he  has  the  right  to  deal  with  his  prop- 

(Eef.,   Ohio),   7   Am.   B.   E.   403;    and    (2)  erty  as  he  may  see  fit,  so  long  as  he  does  not 

whether  a  subsequent  credit  could  be  set  off  give  a  preference  to  any  creditor  or  impair 

against  a  preference,  some  of  which  are  cited  the  value  of  his  estate.    O'Connell  v.  City  of 

later  under, this  section.    None  of  these  cases  Worcester    (Mass.  Sup.  Ct.),  38  Am.  B.  E. 

are  thought  now  applicable.  913,  114  N.  E.  201. 

15.  Right  to  prefer. —  It    is   not   a   fraud  16.  Van  Iderstine  v.  National  Discount  Co., 

at  common  law  for  a  debtor  in  straightened  227  U.  ..S.  575,  29  Am.  B.  E.  478,  57  L.  ed. 

eireumstances  to  prefer  one  or  more  creditors,  652,  33  Sup.  Ct.  343 ;  Kentucky  Bank  &  Trust 

though  payments  so  made  render  it  impos-  Co.  v.  Pritchett  (Sup.  Ct.,  Okla.),  33  Am.  B. 

sible  to  pay  other  creditors.    If  the  sole  ob-  E.  190,  143  Pac.  338. 
Ject  of  the  transfer  is  to  pay  or  secure  the 
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preference."  If  any  of  these  elements  is  wanting,  a  preference  cannot  be  set 
aside  if  otherwise  valid  under  the  State  law.^®  If  the  transfer  was  made  or 
the  judgment  procured  or  suffered  while  the -debtor  was  insolvent  and  the  effect 
of  such  transfer  or  judgment  was  to  enable  one  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  creditor  of  the  same  class,  such 
transfer  or  judgment  is  a  preference.^®     The  burden  of  proving  the  existence 


17.  No  matter  how  devious  the  scheme 
(see  In  re  Belding  (D.  C,  Mass.),  8  Am. 
B.  R.  718,  116  Fed.  1016),  if  it  comes  fairly 
within  the  purpose  of  the  statute  as  evi- 
denced by  its  words,  it  will  be  -a  voidable 
preference.  See  Stem,  Falk  &  Co.  v.  Louis- 
ville Trust  Co.    (C.  C.  A.,  6th  Cir.),  7  Am. 

B.  R.  305,  112  Fed.  501;  In  re  Beerman  (D. 

C,  Ga.),  7  Am.  B.  R.  431,  112  Fed.  662; 
Stern  v.  Mayer,  16  Am.  B.  R.  763,  113  N".  Y. 
App.  Div.  181,  98  N.  Y.  Supp.  1028.  For  a 
case  where  nearly  all  the  elements  were  lack- 
ing, see  Brown  v.  Guichard,  7  Am.  B.  R.  615, 
37  JSr.  y.  Misc.  78,  74  N.  Y.  Supp.  735.  See 
Am.  Bankr.  Dig.  §  482. 

The  amendment  of  1910  makes  "  reason- 
able cause  to  believe  that  the  enforcement 
of  such  -judgment  or  transfer  would  effect  a 
preference",  an  essential  element  of  a  prefer- 
ence, instead  of  "reasonable  cause  to  believe 
that  a  preference  was  intended!" 

Essential  elements  of  preference. — -In  the 
case  of  Sebring  v.  Wellington,  6  Am.  B.  R. 
671,  63  N.  Y.  App.  Div.  498,  171  N".  Y.  Supp. 
788,  the  court  said:  "It  seems  to  be  con- 
ceded that  in  order  to  render  a  preference 
voidable  within  the  provisions  of  this  section 
it  is  necessary  to  establish  four  facts,  viz: 
( 1 )  the  insolvency  of  the  transferor ;  ( 2 )  the 
obtaining  by  one  creditor  of  a  greater  per- 
centage of  his  debt  than  any  other  creditor 
of  the  same  class ;  ( 3 )  the  giving  of  a  prefer- 
ence within  four  months  before  the  filing  of 
the  petition  in  bankruptcy;  and  (4)  reason- 
able cause  on  the  part  of  the  creditor  to 
believe  that  a  preference  was  intended."  The 
same  is  held  in  Matthews  v.  Hardt,  9  Am. 

B.  R.  373,  79  N.  Y.  App.  Div.  570,  80  N.  Y. 
Supp.  462.  These  cases  were  decided  prior  to 
the  amendment  of  1903.  To  this  element 
must  now  be  added  those  referred  to  in  the 
text  based  upon  the  amendment  of  1903.  The 
text  is  cited  with  approval  in  the  case  of 
Brown  v.  City  National  Bank  ('N.  Y.  Supp. 
Ct.),  26  Am'.  B.  R.  638,  72  N.  Y.  Misc.  201, 
131  N.  Y.  Supp.  92.  And  see  Newman  v. 
Tootle-Campbell  Dry  Goods  Co.  (Mo.  Kans. 
City  Ct.  of  App.),  31  Am.  B.  R.  399,  160  S. 
W.  825,  specifjdng  the  elements  of  a  voidable 
preference;  Mayes  v.  Palmer  (C.  C.  A.,  8th 
Cir.),  31  Am.  B.  R.  225,  208  Fed.  97;  Sparks 
V.  Marsh  (D.  C,  Ark.),  24  Am.  B.  R.  280,  177 
Fed.  739;  Tn  re  Starkweather  &  Albert   (D. 

C,  Mo.),  30  Am.  B.  R.  743,  206  Fed.  797; 
Heyman  v.  Third  Nat.  Bank   (D.  C,  N.  J.), 

32  Am.  B.  R.  716,  216  Fed.  685;  Sheetz  v. 
Walter  Bovd  Saddlery  Co.   (Kan.  Sup.  Ct.), 

33  Am.  B.'  R.  32,  147  N.  W.  897 ;  Russell's 


Trustees  v.  Mayfleld  Lumber  Co.  (Ky.  Ct.  of 
App.),  32  Am.  B.  R.  357,  164  S.  W.  783; 
Kentucky   Bank    &    Trust    Co.    v.    Pritchett 

(Sup.  Ct.,  Okla.),  33  Am.  B.  R.  190,  143  Pac. 
338. 

The  bankruptcy  law  recognizes  two  kinds 
of  preferences  —  those  which  a  creditor  in 
good  faith  may  accept,  and  retain,  .and  those 
which  are  forbidden  and  therefore  voidable. 
The  constitutive  elements  of  a  preference  of 
the.  latter  class  are:  First,  the  insolvency 
of  the  debtor  at  the  time  of  the  preference; 
second,  the  giving  of  the  preference  within 
four  months  of  the  filing  of  the  petition  in 
bankruptcy;  third,  the  .eflfect  of  securing  to 
the  favojed  creditor  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same 
class  may  obtain  from  the  estate  of  the 
debtorj  and,  fourth,  that  the  preferred  cred-  - 
itor  when  he  received  the  preference,  knew, 
or  had  reasQuable  cause  to  believe,  that  it 
was  the  purpose  of  his  debtor  to  give  him  a 
preference  over  other  creditors  of  the  same 
class.     Wolff  Mfg.  Co.  V.  Batheal  Shoe  Co. 

(Mo.  Kan.  City  Gt.  of  App.),  35  Am.  B.  R. 
895,  180  S.  W.  396. 

Attempted  compromise  of  claims. —  In  or- 
der to  render  void  as  preferences  payments 
made  to  defendants  in  an  attempted  com- 
promise of  their  claims,  by  the  application  to 
their  claims  of  certain  insurance  moneys,  it 
must  be  established  (1)  that  bankrupt  was 
insolvent  at  ihe  time  of  the  transfer;  (2) 
that  the  defendants  obtained  a  greater  per- 
centage of  their  indebtedness  than  other  cred- 
itors of  the  same  class;  (3)  that  the  prefer- 
ence .was  given  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy;  and  (4) 
that  defendants  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended.  Shultz 
V.  Boyt  Saddlery  Co.  (Sup.  Ct.,  Iowa),  33 
Am.  B.  R.  32,  147  N.  W.  897. 

'  Recovery  of  transfer  -preferentially  made 
where  the  elements  specified  in  the  text  are 
shpwn  to  exist.  Oraadison  v.  National  Bank 
of  Rochester  (C.  C.  A.,  2d  Cir.).  36  Am.  B. 
R.  438,  231  Fed.  800;  Healy  v.  Wehrung  (C. 
C.  A.,  9th  Cir.),  36  Am.  B.  R.  673,  "229  Fed. 
686. 

18.  Russell  V.  Mayfleld  Lumber  Co.  (Ct.  of 
App.,  Ky.),  32  Am.  B.  R.  357,  164  S.  W.  783. 

19.  In  re  Sayed  (D.  C,  Mich.),  26  Am. 
B.  R.  444,  185  Fed.  962.  In  the  case  of  Bos- 
well  National  Bank  v.  Simmons  (C.  C.  A., 
8th  Cir.),  26  Am.  B.  R.  865,  190  Fed.  735,  it 
was  held  that  where  a  bankrupt,  being  insolv- 
ent, made  payments  within  the  four  months' 
period  to  a  creditor,  in  satisfaction  of  a  then 
existing  debt,  under  such  circumstances  as  to 
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of  the  essential  elements  of  a  transfer  is  upon  the  trustee  seeking  to 
avoid  it.^" 

b.  While  insolvent.— (1)  In  gexXeeal. —  The  word  "insolvent"  has  the 
same  meaning  here  as  elsewhere  in  the  act.^^ 

(2)  Time  of  insolvency. —  If  the  debtor  was  not  insolvent  when  the 
transfer  was  made  it  will  not  operate  as  a  preference  although  made  within 
four  months  before  the  filing  of  a  petition  in  bankruptcy  against  him.^^  The 
question  of  solvency  must  be  determined  as  of  the  date  when  the  payments 
or  transfers  were  made.^^  If  the  levy  following  the  judgment  causes  the 
insolvency,  it  is  not  enough.^* 


enable  the  creditor  to  obtain  a  greater  per- 
centage of  hia  debt  than  any  other  creditor 
of  the  same  class,  and  the  creditor  had  reason 
to  believe  it  was  being  preferred,  the  payment  ^ 
constituted  a  voidable  preference  recoverable 
by  the  bankrupt's  trustee;  Marsh  v.  Walters 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.,  85,  220 
Fed.  805;  Peterson  v.  Nash  Bros.  (C.  C.  A., 
8th  Cir.),  7  Am.  B.  E,  181,  112  Fed.  311; 
Swarts  V.  Fourth  Nat.  Bank  (C.  C.  A.,  8th 
Cir.),  8  Am.  B.  ,R.  673,  117  Fed.  1;  McEl- 
vain  V.  Hardesty  (C.  C.  A.,  8th  Cir.),  22  Am. 
B.  R.  320,  169  Fed.  32. 

Grounds  of  attack  upon  transfer.—  By 
the  express  authority  of  the  bankruptcy  act,- 
the  trustee  may  attack  any  transfer  alleged 
to  be  voidable  as  a  preference  if  made  within 
the  period  fixed  by  law.  ,  It  is  only  when  the 
trustee  attacks  a  transfer  or  mortgage  on 
other  grounds  that  State  laws  and  decisions 
apply  as  to  the  validity  of  a  transfer.  A 
trustee  may  attack  a  transfer  as  a  voidable 
preference  concededly  valid  on  all  other 
grounds.  Williams  v.  German  American 
Trust  Co.  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
600,  219  Fed.  "507. 

20.  Burden  of  proving  elements  of  void- 
able preference. —  Under  sections  60'-a  and 
60-b  of  the  Bankruptcy  Act  as  amended  in 
1903,  and  prior  to  the  amendment  of  1910, 
the  burden  of  proof  is  on  a  trustee  in  bank- 
ruptcy who  seeks  to  avoid  as  a  preference 
to  show  that  the  bankrupt  (1)  while  insol- 
vent, (2)  within  four  months  of  the  bank- 
ruptcy, (3)  made  the  transfer  in  question; 
(4)  that  the  cr§ditor  receiving  the  transfer 
will  be  thereby  enabled  to  obtain  a  greater 
percentage  of  his  debt  than  other  creditors  of 
the  same  class ;  and  ( 5 )  that  the  creditor  re- 
ceiving the  transfer  had  reasonable  cause  to 
believe  that  it  wds  thereby  intended  to  give  a 
preference.  Kimmerle  v.  Farr  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  E.  ,818,  18^  Fed.  295.  See 
also  Tumlin  v.  Bryan  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  319,  165  Fed.  166,  91  C.  C.  A. 
200;  In  re  Neill-Pinckney-Maxwell  Co.  (D. 
C,  Pa.),  22  Am:  B.  R.  401,  170  Fed.  481; 
Cauthorn  v.  Burley  State  Bank  (Idaho  Sup. 
Ct.),  33  Am.  B.  R.  794,  144  Pac.  1608  (quot- 
ing entire  paragraph  of  text) ;  Kentucky 
Bank  &  Trust  Co.  v.  Pritchett  (Okla.  Sup. 
Ct.),  33  Am.  B.  R.  190,  143  Pac.  338. 
As  to  evidence  and  burden  of  proof  in  ac- 


tions to  recover  preferences,  see  Am.  Bankr. 
Dig^  §  677;  evidence  of  reasonable  cause  to 
believe  preference  was  intendeid,  Am.  Bankr. 
Dig.  §  5,14,  and  post  under  heading  "  Evidence 
of  reasonable  cause  to  believe." 

21.  See  Bankr.  Act,  §  1  (15),  and  discus- 
sion thereunder.  Compare  In  re  Alexander 
(J>.  C,  Ga.),  4  Am.  B.  R.  376,  102  Fed.  464. 
For  rule  under  former  law,  see  Toof  v.  Mar- 
tin, 13  Wall.  40;  Wager  v.  Hall,  16  Wall;  584. 
Marvin  v.  Anderson  (Sup.  Ct.,  Wis.),  6  Am. 
B.  R.  520,  87  N.  W.  226,  is,  therefore  more 
in  line  with  the  old  definition  than  the  new. 
See  also  Benjamin  v.  Chandler  (D.  C,  Pa.), 
15  Am.  B.  R.  439,  142  Fed.  217. 

SufScient  means  to  satisfy  debts. —  Evi- 
dence that  a  bankrupt  was  not  possessed  of 
suflScient  ready  means  to  satisfy  all  his  debts 
at  the  time  of  the  execution  of  a  chattel  mort- 
gage, alleged  to  constitute  a  preference,  is 
insufficient;  proof  must  be  presented  respect- 
ing the  amount  of  the  mortgagor's  property 
at  a-  fair  valuation  at  the  time  of  giving  the 
mortgage  as  required  by  subdivision  15  of 
section  1  of  the  Bankruptcy  Act.  Matter  o^ 
Walker  Starter  C6.  (C.  C.  A.,  7th  Cir.),  37 
Am.  B.  R.  122,  235  Fed.  285. 

28.  In  re  Leech  (C.  C.  A.,  6th  Cir.),  22 
Am.  B.  R.  599,  171  Fed.  622. 

23.  In  re  Wittenberg,  etc.,  Co.  (D.  C, 
Wis.),  6  Am.  B.  R.  271,  108  Fed.  593;  But- 
ler Paper  Co.  v.  Goembel  (C.  C.  A.,  7th 
Cir.),  16  Am.  B.  R.  26,  143  Fed.  295; 
Sabin  v.  Camp  (D.  C,  Oreg.),  3  Am.  B.  R. 
578,  98  Fed.  974 ;  Sheppard-Strassheim  Co.  v. 
Black  (C.  C.  A.,  7th  Cir.),  33  Am.  B.  R.  574, 
211  Fed.  643;  McNeil  v.  Folk  (Sup.  Ct.  of 
App.,  W.  Va.),  33  Am.  B.  R.  234,  83  S.  E. 
192;  Rosenmanv.  Copard  (C.  C.  A.,  5th  Cir.l, 
35  Am.  B.  R.  786,  228  Fed.  114;  Tumlin  v. 
Bryan  (0.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  319, 
165  Fed.  166;  Matter  of  Bunch  Commission 
Co.  (D:  C,  Kan.),  35  Am.  B.  R.  526,  225  Fed. 
243 ;  In  re  Farmers'  Supply  Co.  (D.  C.,  Ohio) , 
22  Am.  B.  R.  460,  170  Fed.  502.  See  Am. 
Bankr.  Dig.  §  484. 

24.  Chicago  Title  &  Trust  Co.  v.  Roeb- 
ling's  Sons  (C.  C,  111.),  5  Am.  B.  R.  368,  107 
Fed.  71;  Matter  of  Chicago  Car  Equipment 
Co.  (C.  C.  A.,  7th  Cir.),  31  Am:  B.  R.  617, 
211  Fed.  638.  See  also  Clarion  Bank  v.  Jones, 
21  Wall.  325. 
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(3)  Peoof  of  insolvency. —  Whether  or  not  a  debtor  is  insolveiLt  is  a 
question  of  f  act,^°  and  the  burden  of  showing  insolvency  is  on  him  who  alleges 
it.^®  The  fact  that  a  debtor  is  adjudged  a  voluntary  bankrupit  does  not  raise 
a  presumption  of  insolvency  prior  to  the  filing  of  the  petition.^''  But  it  has 
been  held  that  an  adjudication  in  an  involuntary  proceeding,  that  a  judgment 
debtor  was  insolvent  at  the  tinie  of  the  recovery  of  certain  judgments  against 
him,  is  conclusive  upon  the  question  of  insolvency.^*  But  insolvency  must  be 
alleged  and  found  as  a  fact ;  mere  belief  is  nof  enough,^'  nor  is  danger  of 
insolvency  as  a  coining  result.^"  The  method  of  determining  the  question  of 
insolvency  has  already  been  considered.  The  rules  whichf  are  applicable 
generally  in  determining  this  question  are  also  applicable  in  determining 
whether  a  transfer  is  preferential  because  made  at  a  time  when  the  bankrupt 
was  insolvent.^^  The  schedule  of  liabilities  filed  by  the  bankrupt  is  admissible 
on  the  issue  of  insolvency,^^  although  this  has  been  doubted. ^^  The  l&ankrupt's 
books  of  accounts;**  the  method  of  determining  appraisement  taken  in  the 
proceedings,  are  admissible  upon  the  question  of  insolvency.*^ 

(4)  Valuation  of  peopeety. —  Where  property  is  transferred  in  fraud  of 
creditors  the  definition  of  insolvency  contained  in  §  1  (15)  contemplates  that 
the  bankrupt  shall  not  have  the  benefit  of  its  valuation  in  determining  whether 
he  is  insolvent ;  but  whfere  property  is  transferred  in  payment  of  a  just  debt  the 
mere  fact  that  it  involves  a  preference  does  not  exclude  the  property  from  con- 
sideration in  determining  the  debtor's  solvency.*®     In  determining  insolvency 


25.  Kaufman  v.  Treadway,  195  U.  S.  271, 
12  Am.  B.  R.  682,  49  L.  Ed.  190,  25  Sup.  Ct. 
33 ;  Kentucky  Bank  &  Trust  Co.  v.  Pritchett 
(Sup.  Ct.,  Okla.),  33  Am.  B.  R.  190,  143  Pac. 
338 

26.  In  re  Chappell  (D.  C.,  Va.),  7  Am.  B. 
R.  608,  113  Fed.  545. 

Burden  of  proof. —  In  an  action  by  a  trus- 
tee to  recover  a  payment  in  discharge  of  a 
valid  obligation  from  the  bankrupt  to  a  bank, 
the  burden  of  proof  ia^upon  the  plaintiff  to 
show  that  the  bank  had  reasonable  cause  to 
believe  that  a  preference  was  intended.  Cal- 
houn County  Bank  v.  Cain  (C.  C.  A.,  4th 
Cir.),  18  Am.  B.  E.  50'9,  152'  Fed.  983.  It 
must  be  alleged  and  proven  that  the  bank- 
rupt was  insolvent  at  the  time  of  the  trans- 
fer. The  burden  of  proving  such  facts  is  on 
the  trustee.  In  re  Leech  ( C.  C.  A.,  6th  Cir. ) , 
22  Am.  B.  R.  599,  171  Fed.  622. 

27.  In  re  Chappell  (D.  C,  Va.),  7  Am.  B. 
R.  608,  113  Fed.  545;  McNeil  v.  Folk  (Sup. 
Ct.  of  App.,  W.  Va.),  33  Am.  B.  R.  234,  83 
S.  E.  192. 

28.  De  Graff  v.  Lang,  92  N.  Y.  App.  Div. 
564,  87  N.  Y.  Supp.  178. 

29.  Wager  v.  Hall,  16  Wall.  584.  Compare 
also  In  re  Linton  (Ref.,  Pa.),  7  Am.  B.  R. 
876. 

30.  Reals  v.  Quinn,  101  Mass.  262. 

31.  See  discussion  under  Bankr.  Act,  sec- 
tion 1  (15),  ante, -p.  12. 

32.  Hackney  v.  Hargreavea,  13  Am.  B.  R. 
164,  3  Neb.  (Unoff.)  676;  In  re  Docker- 
Foster  Co.  (D.  C,  Pa.),  10  Am.  B.  R.  584, 
123  Fed.  190;  Bank  of  N.  Y.  v.  Southern 
Nat.  Bank,  170  N.  Y.  1,  62  N.  E.  677.     As 


to  sufficiency  of  evidence  of  insolvency,  see 
Benjamin  v.  Chandler  (D.  C,  Pa.),  15  Am. 
B.  R.  439,  142  F'ed.  217;  Ridge  Av.  Bank  v. 
Sundheim  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  E. 
863.  145  Fed.  798. 

Schedules  filed  by  the  bankrupt  in  the 
bankruptcy  proceedings  are  proper  evidence 
in  an  action  against  a  dreditor  of  the  bank- 
rupt to  recover  back  an  alleged  preference 
obtained  by  such  creditor  when  such  sched- 
ules are  properly  identified,  and  the  produc- 
tion and  admission  of  secondary  evidence  of 
such  schedules  is  governed  by  the  same  rules 
which  govern  the  production  and  admission 
of  such  evidence  in  other  cases,  and  the  same 
is  true  with  respect  to  the  admission  of  dupli,- 
cate  originals.  Utah  Ass'n  of  Credit  Men  v. 
Boyle  Furniture  Co.  (Sup.  Ct.,  Utah),  26 
Am.  B.  R.  867,  117  Pac.  800., 

33.  Hackney  v.  Raymond  Bros.,  Clarke  Co. 
(Sup.  Ct.,  Neb.),  10  Anl.  B.  R.  213,  214,  68 

Neb.  624. 

34.  In  re  Docker-Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  584,  123  Fed.  190. 

35.  Hackney  v.  Hargreaves,  13  Am.  B.  R. 
164,  3  Neb.  (Unaff.)  676. 

36.  In  re  Doscher  (D.  C,  N.  Y.),  9  Am. 
B.  R.  547,  554,  120  Fed.  408.  See  also  Lan- 
sing Boiler  &  Engine  Works  (C.  C.  A.,  6th 
Cir.),  11  Am.  B.  R.  558,  128  Fed.  701;  Acme 
Food  Co.  V.  Meier  (C.  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  550,  153  Fed.  74,  holding  that  if 
the  evidence  does  not  justify  a  finding  that 
the  conveyance  had  been  made  with  intent  to 
defraud,  all  the  property  of  the  alleged' bank- 
rupt IS  to  be  taken  into  account  in  determin- 
ing the  question  of  the  bankrupt's  insolvency 
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property  of  the  bankrupt  which  is  exempt  under  the  State  law  should  be 
included.^''  The  fair  valuation  of  the  bankrupt's  property  at  the  time  of 
alleged  preferential  payments  should  be  considered  in  determining  his  insol- 
•  vency  and  intent  to  prefer,  and  not  what  the  property  brought  in  a  lump  at 
an  auction  sale  by  the  trustee.^*  The  test  in  determining  insolvency  under 
this  section  is  as  in  other  cases,  whether  the  property  of  the  bankrupt  taken 
at  a  fair  valuation  is  sufficient  to  pay  his  debts.  Fair  valuation  is  not  what 
the  property  would  bring  at  a  forced  sale.^*  The  valuation  used  as  a  test 
must -relate  to  the  conditions  existing  in  respect  to  the  bankrupt's  business  as 
a  going  concern,  at  the  time  when  preference  was  given.*" 

c.  Within  four  months. —  (1)  In  general. —  The  words  of  the  statute, 
"within  four  months  before  the  filing  oi  the  petition,"  mean  within  four 
months  of  the  inception  of  the  proceedings.  It  is  the  date  of  filing  the  original 
petition  which  controls;  and  ajnendment  of  the  petition  does  not  extend  the 
time  because  such  amendment  relates  back  to  the  date  of  filing  the  original 
petition.*^  The  method  of  computing  time  is  considered  elsewhere.**  If  a 
transfer  be  made  prior  to  the  period  of  four  months  before  the  filing  of  the 
petition  it  cannot  be  attacked  as  a  preference  under  this  section,  although 
clearly  preferential.**  _And  if  the  preference  was  given  before  the  passage 
of  the  bankruptcy  law,  it  cannot  be  disturbed.** 

(2)  When  time  begins  to  run. —  The  period  ordinarily  begins  to  run  from 
the  moment  the  judgment  or  transfer  takes  effect.*®    And  if  recording  is  not 


Utah  Afls'n  of  Credit  Men  v.  Boyle  Furniture 
Co.*  (Sup.  Ct.,  Utah),  26  Am.  B.  R.  867,  117 
Pac.  800. 

37.  Utah  Ass'n  of  Credit  Men  v.  Boyle  Fur- 
niture Co.  (Sup.  Ct.,  Utah),  26  Am.  B.  E. 
867,  117  Pac.  800. 

38.  Rutland  County  Nat.  Bank  v.  Graves 
(D.  C,  Vt.),  19  Am.  B.  R.  446,  156  Fed. 
168. 

Fair  valuation  of  alle^red  bankrupt's  prop- 
erty is  not  the  price  obtained  at  a  forced 
sale.  Chicago  Title  &  Trust  Co.  v.  Eoebling's 
Sons  (C.  C,  II1.>,  5  Am.  B.  R.  368,  107  Fed. 
"71.  The  present  market  value,  that  is,  what 
the  property  will  probably  bring,  or  is  worth 
in  the  general  market,  where  everybody  buys, 
is  a  sure  standard.  In  re  Hinea  (D.  C, 
Oreg.),  16  Am.  B.  R.'295,  144  Fed.  442;  Dun- 
can V.  Landis  (C.  C.  A.,  3d  Cir.),  ff^Am.  B.  R. 
649,  106  Fed.  839. 

Where  the  fair  or  market  value  of  a  debt- 
or's property  and  the  amount  of  his  debts 
have  not  been  established  it  cannot  be  said 
that  he  is  insolvent,  within  the  meaning  of 
the  bankuptoy  act.  Jump  v.  Bernier  (Mass. 
Sup.  Ct.),  35  Am.  B.  R.  591,  108  N.  E.  1027. 

39.  Chicago  Title  &  Trust  Co.  v.  Roebling's 
Sons  (C.  C,  III.),  5  Am.  B.  R.  368,  107  Fed. 
71;  Rutland  County  National  B?,nk  v.  Graves 
(0.  C,  Vt,),  19  Am.  B.  R.  446,  156  Fed.  168. 

40.  Butler  Paper  Co.  v.  Goembel  (C.  C.  A., 
7th  Cir.),  16  Am.  B.  R.  26,  143  Fed.  295; 
Chicago  Motor  Vehicle  Co.  v.  American  Oak 
Leather  Co.  (C.  C.  A.,  7th  Cir.),  15  Am.  B. 
R.  804,  141  Fed.  518,  in  which  case  the  evi- 
dence was  examined  and  it  was  held  that  the 
referee  had  erred  in  his  finding  as  to  the  in- 


solvency of  the  bankrupt  baaed  upon  evidence 
of  fair  valuation  of  the  property  belonging 
to  the  bankrupt  corporation  as  a  going  con- 
cern; Dougherty  v.  First  National  Bank  (C. 
C.  A.,  6th  Cir.),  28  Am.  B.  R.  263,  197  Fed. 
241. 

41.  First  State  Bank  of  Corinth  v.  Has- 
well  (C.  C.  A.,  8th  Cir.),  23  Am".  B.  R.  330, 
174  Fed.  209. 

42.  See  under  Section  Thirty-one  of  this 
work.  See  jalso  Whitley,  etc.,  Co.  v.  Roach 
fSup.  Ct.,  (3a.),  8  Am.  B.  R.  505.  ll.-i  6a. 
918. 

In  computing  the  four  months  before 
filing  the  petition  in  bankruptcy  within  which 
time  a  preference  is  voidable,  the  day  on 
which  the  petition  was  filed  must  be  ex- 
cluded. Dutcher  v.  Wright,  94  U.  S.  553,  24 
L.   ed.    130. 

43.  Jackson  v.  Sedgwick  (C.  C,  N.  Y.),  26 
Am.  B.  R.  836,  189  Fed.  508;  Brown  v.  Citv 
National  Bank  (N.  Y.  Sup.  Ct.,  Trial),  2fi 
Am.  B.  R.  638,  72  Miac.  201,  131  N.  Y.  Supp. 
92. 

44.  In  re  Terrill  (D.  C,  Vt.),  4  Am.  B.  R.' 
145,  100  Fed.  778.  As  to  the  effect  of  this 
doctrine  on  a  case  which  would  be  a  voidable 
preference  under  the  law  as  amended,  but 
which  was  not  before,  quaere,  and  see  "  Sup- 
plemental Section  to  Amendatory  Act,"  post. 

45.  See  Sawyer  v.  Turpin,  91  U.  S:  114,  23 
L.  ed.  235;  In  re  Foster,  Fed.  Cas.  4,964; 
Matter  of  Wilson  (D.  C,  Hawaii),  23  Am; 
B.  R.  814. 

An  order  on  a  creditor  for  the  payment  of 
money  due  the  bankrupt  is  a  transfer  of 
the  fund  from  the  day  of  its  presentation. 
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required  the  transfer  takes  effect  from  the  date  thereof  and  not  from  the  time 
it  is  actually  recorded.f®  It  seems  that  the  amendment  to  §  60-a  is  for.  the 
purpose  of  bringing  it  into  substantia!  accord  with  §  3-a.'  These  provisions 
should  be  read  together,  and  when  so  read  there  can  be  no  permissible  question 
but  that  the  date  of  the  preference  referred  to  in  §  60  is  th^  same  as  that 
referred  to  in  §  3-b.*''  However,  there  is  authority  to  the  effect  that  Congress 
did  not  intend  §  3-b  and  §  60-a  to  mean  the  same  thing,  but  in  fact,- after  due 
consideration,  deliberately  refused  to  make  §  60-a  as  broad  a.s  §  3-b.*^  And 
this  suggestion  has  now  received  the  sanctioning  approval  of .  the  Supreme 
Court.*' 

(3)  Peefoemance  of  ageeement  made  price  to  four  months'  period. — 
Any  attempt  to  evade  the*  act  by  agreement  entered  into  prior  to  the  prescribed 
period,  consummated  by  the  perfection  of  a  lien  within  the  period^  is  nugatory; 
Such  a  lien  is  ineffectual  and  is  a  voidable  preference.  Such  a  transaction  will 
be  subject  to.  the  same  rules  as  though  no  such  agreement  had  been.  made. 
Its  validity  will  be  determined  in  each  instance;  as  of  the  date  when  the 
preferential  lien  was  sought  to  be  perfected.  A  mortgage  or  transfer  of  his 
property  by  an  insolvent  debtor  within  four-months  of  the  filing  of  a. petition 
in  bankruptcy  against  him,  which  otherwise  constitutes  a  voidable  preference,, 
is  not  deprived  of  that  character  or  made  valid  by  the.  fact  that  it  was  executed 
in  performance  of  a  contract  to  do  so  made  more  than  four  months  before  the 
filing  of  the  petition.^"  The  same  rule  applies  where  a  transfer  in  payment  of 


Johnston  v.  Huff  (C.  C.  A.,  4th  Cir.),  13  Am. 
B.  R.  287,  133'  Fed.  704;  In  re  Hines  (D.  C, 
Pa),  16  Am.  B.  R.  495,  144  Fed.  142,  147, 
543. 

When  "  four  months  period "  commences 
to  run. —  Where  the  mortgagee  does  not  file 
a  sworn  statement  required  by  the  Colorado 
statute  until  seven  months  after  the  expira- 
tion of  one  year  from  the  time  the  mortgage 
was  reoordted,  the  four  months'  period  within 
which  the  trustee  in  bankruptcy  of  the  mort- 
gagor may  attack  the  transfer  must  be  fig- 
ured from  the  date  of  taking  possession  of 
the  property  by  the  mortgagee  and  not  from 
the  date  of  record.  Williams  v.  German 
.American  Trust  Co.  (C.  C.  A.,  8th  Cir.),  33 
Am.  B.  E.  600,  219  Fed.  507. 

46.  Matter  of  Boyd  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  E.  548,  213  Fed.  774. 

47.  Long  V.  Farmers'  State  Bank  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  E.  103,  147  Fed.  360; 
English  V.  Eoss  (D.  C,  Pa.),  15  Am.  B.  E. 
370,  140  Fed.  630. 

48.  Matter  of  Boyd  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  548,  213  Fed.  774;  Matter  of  Har- 
vey (D.  C,  Ala.),  32  Am.  B.  R.  337,  212  Fed. 
340. 

49.  Carey  v.  Donohue,  240  U.  S.  430,  36 
Am.  B.  R.  704,  60  L.  ed.  726,  36  Sup.  Ct.  386 
(revg.  31  Jim.  B.  R.  210,  209  Fed.  328),  in 
which  the  court  comments  upon  the  evident 
purpose  of  Congress  in  eliminating  certain 
language,  as  to  requiring  recording  or  regis- 
tering transfers,  from  §  60  which  was  in- 
cluded in  §  3-b. 

50.  In  re  Great  Western  Mfg.  Co.    (C.  C. 


A.,  8th  Cir.),  18  Am.  B.  E.  259,  264,  152  Fed. 
123. 

Effect  of  prior  agreements. — A  transfer  of 
property  within  the  four  months'  period  to 
be  applied  on  an  antecedent  debt,  under  an 
agreement  made  anterior  to  such  period,  is  a 
preference.  Vitzthum  v.  Large  (D.  C,  la.), 
20  Am.  B.  E.  666,  162  Fed.  685.  In  Wilson 
V.  Nelsoni  183  U.  S.  191,  198,  7  Am.  B.  E. 
142,  49  L.  Ed.  147,  22  Sup.  Cft.  74,  the  debtor 
had  given  an  irrevocable  power  of  attorney 
to  the  creditor  to  confess  judgment  many 
years  before  judgment  was  confessed  under 
it  within  the  four  months,  and  the  Supreme 
Court  held  it  to  be  a  voidable  preference. 
See  also  Page  v.  Rogers,  211  U.  S.  575,  21  Am. 
B.  R.  496,  53  L.  Ed.  332,  29  Sup.  Ct.  159. 

Mortgage^  executed  within  the  four  months' 
period  in  perforlnance  of  agreements  to  give 
them  made  more  than  four  months  before  the 
filing  of  the  petitions  in  bankruptcy  have 
been  held  to  be  voidable  preferences.  In  re 
Sheridan  (D.  C,  Pa.),  3  Am.  B.  R.  554,  98 
Fed.  406;  In  re  Eonk  (D.  C,  Ind.),  7  Am. 
B,.  E.  31,  111  Fed.  154;  In  re  Dismal  Swamp 
Co.  (D.  C,  Va.),  14  Am.  B.  R.  175,  135  Fed. 
415;  Matter  of  White  (Eef.,  E.  I.),  22  Am. 
B.  E.  200;  In  re  Smith  (D.  C,  N.  Y.),  23 
Am.  B.  E.  864,  176  Fed.  426.  And  this  view 
seems  to  be  sustained  by  the  terms  of  the 
bankruptcy  act,  iby  the  more  cogent  reasons, 
and  by  the  weight  of  autboritv.  In  re  Great 
Western  Mfg.  Co.  (C.'C.  A.,  8th  Cir.),  18  Am. 
B.  R.  259,  265,  152  Fed.  123;  Lathrop  Bank 
v.  Holland  (C.  C.  A.,  8th  Cir.),  30  Am.  B. 
R.  62,  205  Fed.  143. 
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an  antecedent  debt  is  made  uiider  such  circumstaiiees.^^  Where  an  insolvent 
corporation,  within  the  four  months'  period,  makes  a  partial  payment  on 
accoiint  of  goods  sold  received  under  a  contract  entered  into  prior  to  its 
bankruptcy,  such  payment  is  preferential,  though  thereafter  na  more  goods 
were  furnished  under  the  contract.^^  Where  a  claim  secured  by  a  chattel 
mortgage  or  an  assignment,  executed  more  than  four  months  prior  to  bank- 
ruptcy, is  vsraived  by  the  acceptance  of  an  offer  of  settlement,  payment  "on  such 
claim  within  the  four  months'  period  will  constitute  a  voidable  preference.^^ 
(4)  Date  of  contract  ooviERNS. — Where  a  contract  for  the  sale  of  the 
bankrupt's  property  which  provided  that  the  proceeds  of' the  sale  were  to  be 
applied  in  payment  of  certain  claims  against  the  bankrupt,  the  date  of  the 
contract  rather  than  the  date  of  payment  under  the  contract  governs  in  deter- 
mining whether  a  preference  was  given  within  the  four  months'  period.^ 
If  the  contract  gives  rise  to  an  equitable  lien  in  favor  of  the  creditor  such  lien 
will  be  presumed  to  exist  as  of  the  date  of  the  contract,  and  the  delivery  of 
the  property  under  such  contract  to  the  creditor  within  the  four  months'  period 
will  not  make  it  a  preference.®^  Whetheir  or  not  such  a  Hen  takes  effect  as  of 
the  date  of  the  contract  or  as  of  the  date  of  the  taking  possession  of  the  prop- 
erty will  be  governed  by  the  State  law."' 


51.  Vitzthum  v.  Large  (D.  C,  la.),  20  Am. 
B.  R.  666,  162  Fed.  685. 

52.  In  re  Mayo  Contracting  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  551,  157  Fed.  469. 

53.  Schuetz  v.  International  Harvester  Co. 
(Iowa  Sup.  Ct.),  34  Am.  B.  "R.  708,  149  N. 
W.  855,  in  which  case  it  appeared  that  'a 
debtor,  after  property  purchased  by  him  had 
been  destroyed  by  fire,  gave  an  order  on  the 
insurance  companies  in  favor  of  the  vendor, 
and  in  order  to  avoid  bankruptcy  the  vendor 
with  other  creditors  agreed  to  accept  the  in- 
surance money  pro  rata  on  their  respective 
clai^ms,  it  was  held  that  the  vendor  thereby 
v/aived  his  claim  under  the  order  and  also 
under  notes  secured  by  a  chattel  mortgage 
given  more  than  four  months  prior  to  bank- 
ruptcy, and  the  trustee  in'  bankruptcy  may 
recover  the  payments  from  the  insurance 
moneys  as  preferences. 

54.  Fitch  V.  Bank  of  Grand  Rapids  (Sup. 
Ct.,  Wis.),  26  Am.  B.  R.  879,  131  N.  W.  1095. 

55.  Sexton  v.  Kessler  &  Co.  (C.  C.  A.,  2d 
Cir.),  21  Am.  B.  R.  807,  172  Fed.  535,  affd. 
225  U.  S.  90,  28  Am.  B.  R.  85,  56  L.  ed.  995, 
32  Sup.  Ct.  657 ;  Godwin  v.  Murchison.  Na- 
tional Bank,  22  Am.  B.  E.  703,  145  N.  C.  320; 

■  Hanson  v.  Blake  (D.  C,  Me.),  19  Am.  B.  R. 
325,  155  Fed.  342;  Wilder  v.  Watts  (D.  C, 
S.  C),  15  Am.  B.  E.  57,  138  Fed.  426. 

Delivery  to  pledgee  within  four  months' 
period  not  a  preference. —  Bankrupt  had  for 
many  years  drawn  upcm  defendant,  an  Eng- 
lish company,  and  in  1903,  upon  request  that 
it  set  aside  securities  for  its  drawing  credit, 
placed  in  its  safe  deposit  vault,  in  a  separate 
package,  certain  securities  named,  designated 
them  as  held  in  escrow  as  security,  to  defend- 
ant for  drafts,  and  notified  defendant  of  its 

'  action  and  of  the  particular  securities  so 
held.     Bankrupt  also  entered  the  securities 


and  all  substitutions  on  its  loan  hook,  and  as 
substitutions  were  made  from  time  to  time, 
the  English  company  was  notified.  The  se- 
curities were  always  either  negotiable  by 
delivery  or  indorsed  in  blanlc.  They  were 
always  marked  and  kept  separate  and  never 
removed  from'  the  vault,  except  when  taken 
to  the  oflSce  to  be  examined  and  checked  off 
by  a  representative  of  the  English  company. 
Thereafter,  within  four  months  of  defend- 
ant's bankruptcy,  and  at  a  time  when  it  was 
insolvent,  th%  escrow  securities  were  deliv- 
ered over  to  the  defendant.  It  appeared 
that  the  transaction  was  entered  into  in 
good  faith  and  that  the  transfer  was  not 
void  as  against  bankrupt's  creditors,  irre- 
spective of  attachment.  Held,  that  when  de- 
fendant took  the  securities,  it  only  exercised 
a  right  which  had  been  created  long  before 
bankruptcy,  and  that  the  transaction  could 
not  be  avoided  by  bankrupt's  trustee  as  a 
preference  under  the  .bankruptcy  act.  Sex- 
ton V.  Kessler  &  Company,  Ltd.,  225  U.  S.  90, 
28  Am.  B.  R.  85,  56  L.  ed.  995,  32  Sup.  Ct. 
657. 

56.  Thompson  v.  Fairbanks,  196  U.  S.  516, 
13  Am.  B.  R.  437,  49  L.  Ed.  577,  25  Sup.  Ct. 
306;  In  re  Chantler  Cloak  &  Suit  Co.  (D.  C, 
R.  L),  18  Am.  B.  E.  498,  151  Fed.  952; 
In  re  Automobile  Livery  Service  Co.,  23  Am. 
B.  R.  799,  176  Fed.  792,  in  Tvhich  it  was 
held  that  under  the  Alabama  law  where  there 
has  been  no  delivery  of  pledged  property,  but 
in  pursuance  of  a  prior  agreement  such  prop- 
erty upon  the  pledgor's  default  was  delivered 
within  the  four  months'  period,  the  possession 
thus  acquired  relates  back  to  the  time  'of 
said  agreement  and  constitutes  a  preference 
only  as  to  claimants  who  had  in  the  mean- 
time perfected  liens  upon  the  property. 
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(5)  Possession  within  i-otE  months'  peeiod. —  Where  possession  is  taken 
by  the  creditors  of  an  insolvent  debtor's  property  within  four  months'  before 
the  filing  of  the  petition,  under  an  agreement,  whereby  a  lien  was  created  in 
favor  of  the  creditors  upon  such  property  in  case  of  a  failure  of  the  debtor  to 
comply  with  the  terms  of  such  agreement,  such  assumption  of  possession  will 
constitute  an  unlawful  preference  notwithstanding  the  fact  that  the  agreement 
was  made  prior  to  the  four  months'  period.^''  But  where  property  is  pledged 
or  mortgaged  for  the  benefit  of  creditors  by  a  valid  pledge  or  mortgage  executed 
prior  to  the  four  months'  period,  such  creditors  may  enter  into  possession  of 
such  property  within  the  four  months'  period.  In  all  such  cases  the  rights 
of  creditors  in  respect  to  the  particular  property  will  depend  upon  the  validity 
of  the  pledge  or  mortgage  under  the  laws  of  the  state  where  made.^*    A  pledge 


57.  Matthews  v.  Hardt,  9  Am.  B.  R.  373,  79 
N.  Y.  App.  Div.  570,  80  N.  Y.  Supp.  462; 
Matter  of  Mandel  (D.  C,  N.  Y.),  10  Am. 
B.  R.  774,  127  Fed.  863.  Compare  In  re 
Chadwick  (D.  C,  Ohio),  15  Am.  B.  R.  528, 
140  Fed.  674;  Christ  v.  Zehner,  212  Pa.  St. 
188,  16  Am.  B.  R.  788,  61  Atl.  822.  See 
Am.  Bankr.  Dig.  §  488. 

Trust  receipts;  assignment  of  accounts  to 
release. —  In  an  action  by  trustees  in  bank- 
ruptcy to  set  aside  assignments  of  accounts 
and  warehouse  receipts  to  the  defendant  as 
an  illegal  preference  and  to  recover  the 
amount  realized  thereon  it  appeared  that  the 
defendant  in  lending  money  to  the  bankrupt 
took  warehouse  receipts  and  trust  receipts 
n^ore  than  four  months  prior  to  bankruptcy 
covering  raw  material  taken  from  the  ware- 
house by  the  bankrupt  with  the  defendant's 
consent.  These  trust  receipts  stipulated  that 
the  material  was  to  be  held  for  the  defend- 
ant with  liberty  to  sell  if  and  apply  the 
proceeds  to  any  indebtedness'  to  the  -bank. 
The  bankrupt,  with  the  knowledge  of  the  de- 
fendant, mingled  the  raw  material  so  taken 
under  the  trust  receipts  with  other  material 
in  its  factory,  and  sold  the  manufactured 
product.  The  defendant  claimed  that  the  ac- 
counts assigned  to  it  within  four  months  of 
bankruptcy  represented  the  raw  material 
covered  by  the  trust  receipts.  It  was  held 
that  the  assignment  of  accounts  was  a  void- 
able preference,  as  constituting  a  transaction 
entirely  apart  from  the  trust  receipts  cover- 
ing the  raw  material  which  entered,  in  part, 
into  the  manufacture  of  the  articles  for 
which  the  accounts  accrued.  Merchants  Na- 
tional Bank  v.  Corr  (C.  C.  A.,  4th  Cir.),  34 
Am.  B.  R.  527,  221  Fed.  419. 

58.  Sabin  v.  Camp  (D.  C,  Or.),  3  Am.  B. 
R.  578,  S8  Fed.  974;  In  re  Wolf  (D.  C, 
Iowa),  3  Am.  B.  R.  555,  98  Fed.  74;  Thomp- 
son V.  Fairbanks,  196  U.  S.  516,  13  Am.  B. 
R.  437,  49  L.  Ed.  577,  25  Sup.  Ct.  306; 
Sexton  V.  Kessler  &  Co.  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  807,  172  Fed.  535.  But  com- 
pare In  re  Sheridan  (D.  C,  Pa.),  3  Am.  B. 
R.  554,  98  Fed.  406. 

In  Massachusetts  the  taking  of  possession 
of  mortgaged  chattels  by  the  mortgagor 
within  the  four  months'  period  under  an  un- 


recorded mortgage  covering  after-acquired 
property  made  more  than  two  years  before 
the  bajikruptcy  of  the  mortgagor  does  not 
constitute  a  preference.  Humphrey  v.  Tat- 
man,  198  U.  S.  91,  14  Am.  B.  R.  74,  49 
L.  Ed.  956,  25  Sup.  Ct.  567.  A  mortgagee 
taking  possession  before  the  commencement  of 
bankruptcy  proceedings  against  his  mort- 
gagor of  after-acquired  property  covered  by 
the  mortgage,  is  entitled  under  the  law  of 
Massachusetts  to  hold  the  property  as  against 
the  trustee.  In  re  Hurley  (D.  C,  Mass.), 
26  Am.  B.  R.  434,  185  Fed.  851. 

Missouri  statute. —  In,  the  case  of  In  re 
Ozark  Cooperage  &  Lumber  Co.  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  835,  180  Fed.  105, 
the  court  speaking  of  the  Missouri  statute 
relating  to  change  of  possession  said :  "  Some 
kinds  of  personal  property  may  be  readily 
delivered  from  hand  to  hand  and  interested 
persons  may  rightfully  expect  that  method  to 
be  observed.  In  other  cases,  the  character  of 
the  property  and  the  circumstances  of  its 
situation  preclude  such  a  transfer;  and  other 
indicia  of  a  change  of  ownership  such  as 
signs,  brands  and  marks  are  generally  ac- 
cepted as  sufficient.  Each  case,  however,  as 
it  arises  should  be  determined  by  its  own 
peculiar  facts  and  circumstances." 

Taking  possession  of  property  within 
the  four  months'  period. —  In  the  case  of  In 
re  Bird  (D.  C,  Minn.),  25  Am.  B.  R.  24, 
180  Fed.  229,  it  appeared  that  about  two 
years  before  the  petition  in  bankruptcy  was 
filed,  a  bank  had  in_its  possession  personal 
property  belonging  to  the  bankrupt  which 
had  been  pledged  to  the  bank  to  secure  the 
payment  of  a  debt  owing  to  the  bank  by  him ;  ' 
at  the  same  time  the  bankrupt  assigned  to 
another  eredi+or  all  his  interest  in  the  equity 
of  such  psrsonal  property,  such  equity  to  hie 
determined  after  the  bank  should  have  been 
fully  paid;  at  the  tiihe  of  the  adjudication 
the  property  was  still  in  the  possession  of 
the  bank ;  it  was  held  that  the  assignment  of 
the  equity  in  such  property  was  a  valid  con- 
tract under  the  common  law  and  under  the 
law  of  Minnesota  and  that  it  was  not  void 
as  a  preference  for  failure  to  record  or  regis- 
ter the  transfer  as  required  by  section  60-a,  " 
as    such    transfer    was    not   required    to    he 
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of  stock  by  a  bankrupt  to  a  bank,  prior  to  the  four  months'  period,  which 
pledge  was  perfected  at  the  time  by  the  delivery  of  the  certificates  of  stock 
without  transfer  on  the  books  of  the  corporation,  does  not  constitute  a  pref- 
erence although  such  stock  was  sold  pursuant  to  the  pledge,  within  the  four 
months'  period."® 

(6)  Assignment  of  peopekty  within  four  months. —  Where  an  assign- 
ment of  personal  property  and  book  accounts  was  made  by  a  bankrupt  within 
the  four  months'  period  to  secure  to  a  bank  the  payment  of  notes,  purchased 
by  it  from  the  bankrupt,  under  an  agreement  made  more  than  four  months 
prior  to  the  filing  of  the  petition,  whereby  the  bankrupt  agreed  to  maintain  at 
all  times  a  deposit  equal  to  at  least  twenty-five  per  cent,  of  the  notes  so 
purchased,  and  against  which  the  notes  payable  at  maturity  could  be  charged. 
Such  assignment  constitutes  a  voidable  preference.*"  Collections  made  within 
the  four  months'  period  on  accounts,  which  were  assigned  before  that  period 
commenced,  "do  not  constitute  a  preference  which  the  trustee  may  recover.®^ 

(7)  Peioe  to  the  amendments  of  1903. —  The  clause  as  to  the.,  period 
within  which-  a  __  preference  shall  not  be  given  was  in  subdivision  b  in  the 
original  law.  It  led  to  the  anomalous  doctrine  that  mere  preferences,  as, 
for  instance,  bona  fide  payments,  must  be  surrendered  if  since  insolvency,  no 
matter  how  many  months  or  years  back,  but  fraudulent  preferences  were  good 
unless  within  the  four  months'  period.®^  This  dilemma  was  the  direct  result 
of  Carson  v.  Chicago  Title  &  Trust  Co.,**^  and  gave  force  to  the  demand  for 


recorded  or  registered  under  the  Minnesota 
law,  nor  was  it  a  preference  for  failure  to 
take  possession  of  the  property  within  the 
four  months'  period. 

Where  the  rights  of  a.  mortgagee  under  a 
chattel  mortgage  had  been  fixed  more  than 
four  months  prior  to  the  bankruptcy  of  the 
mortgagor,  by  a  contract  good  between  the 
parties,  his  taking  possession  of  the  mort- 
gaged property  within  the  four  months' 
period  did  not  constitute  the  transaction  a 
preference.  In  re  East  End  Mantel  &  Tile 
Co.  (D.  C,  Pa.),  29  Am.  B.  R.  793,  202  Fed. 
275. 

Assignments  of  fire  insurance  policy  under 
prior  agreement. — A  transaction  in  which  the 
owner  of  a  mercantile  business  gives  to  a 
creditor  an  assignment  of  a  fire  Insurance 
policy,"  in  order  that  such  creditor  ma,y  col- 
lect the  amount  thereof  and  apply  the  same 
to  the  payment  of  a  prior  loan,  and  which  is 
given  in  furtherance  of  a  prior  agreement  by 
which  the  insurance  policy  was  pledged  to 
the  said  creditor  as  security  for  money 
loaned  and  for  future  advances,  and  under  the 
understanding  that  in  case  of  fire  such  au- 
thority to  collect  or  assignment  should  be 
given,  is  not  an  unlawful  preference  even 
though  made  within  four  months  of  the  act 
of  bankruptcy;  the  money  being  loaned  and 
the  policy  having  been  pledged  prior  to  that 
time.  Hecker  v.  Commercial  State  Bank,  37 
Am.  B.  R.  809,  159  N".  W.  97. 

Valid  lien;  possession  within  four  months. 
—  Wherfe  a  bankrupt  has  given  an  equitable 
lien  on  his  property  which  according  to  the 
law  of  the  state  is  enforceable  against  the 
bankrupt  and  purchasers  with  notice,  the 
preference  which  results  from  the  lienor  tak- 


ing possession  of  the  property  dates  back  to 
the  date  pf  the  original  lien,  and  therefore, 
although  possession  is  taken  within  four 
months,  it  is  not  a  voidable  preference. 
Davis  V.  Billings  (Pa.  Sup.  Ct.),  38  Am.  B. 
R.  957,  99  Atl.  163. 

59.  First  Nat.  Bank  of  Lake  Charles  v. 
Lang  ((5.  C.  A.,  5th  Cir.),  29  Am.  B.  R.  247, 
253,  202  Fed.  117,  121. 

60.  Tilt  V.  Citizens'  Trust  Co.  (D.  C,  N. 
J.),  27  Am.  B.  R.  320,  191  .Fed.  441,  affd. 
29  Am.  B.  R.  906,  200  Fed.  '410. 

61.  Lowell  V.  International  Trust  Co.  (C. 
C.  A.,  1st  Cir.),  19  Am.  B.  R.  853,  158  Fed. 
781. 

Collection  of  accounts  within  four  months. 
—  When  an  assignment  of  accounts  is  made 
more  than  four,  months^  prior  to  the  bank- 
ruptcy, the  fact  that  the  accounts  are  not 
collected  by  the  creditor-  until  within  four 
months  does  not  make  the  transaction  a 
prefer,ence.  In  re  Bird  (D.  C,  Minn.,),  25 
Am.  B.  R.  24,  180  Fed.  229. 

68.  For  instance,  see  the  now  inapplicable 
cases  of  In  re  Jones  (D.  C,  Mass.)',  4  Am. 
B.  R.  563,  110  Fed.  763;  In  re  Abraham 
Steers  Lumber  Co.  (D.  C,  N.  Y.),  6  Am.  B. 
R.  315,  110  Fed.  738;  affd.  s.  c,  7  Am.  B.  R. 
332,  112  Fed.  406;  In  re  Rosenberg  (Ref., 
N.  Y.),  7  Am.  B.  R.  316;  also  the  numerous 
cases  .contra,  of  which  the  following  are 
characteristic:'  In  re  Wise,  2  N.  B.  N.  Rep. 
151;  In  re  Beswick  (Ref.,  Ohio),  7  Ain.  B.  R. 
395;  In  re  Siegel-Hillman,  etc.,  Co.,  2  N.  B. 
N.  Rep.  937;  In  re  Dickinson  (Ref.,  N".  Y.), 
7  Am.  B.  R.  679. 

63.  182  U.  S.  438,  5  Am.  B.  R.  814,  45  L. 
Ed.  1171,  21  Sup.  Ct.  906. 
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amendment.  The  clause  has  now  been  restored  to  subsection  ft^  where  it  was 
in  the  Torrey  bill.®*  •  The  effect  of  this  transfer  is  to  make  the  four  months' 
limitation  an  element  of  the  preference  referred  to  in  both  subdivisions  a 
and  b.^^ 

(8)  RuNWiiirG  OF  time  wheee  eecoeding  is  eequieed. —  (I)  In  general.-^ 
The  concluding  sentence  of  subdivision  a  was  inserted  by  the  amendatory  act 
of  1903.  Its  purpose  is  apparent — to  meet  the  decisions  that  held  the  date 
of  the  delivery  of  a  preferential  instrument,  rather  than  the  date  of  the  record, 
the  beginning  of  the  four  months'  period.''®  But  the  amendment'  did  not 
change  the  date  as  to  which  such  transfers  are  to  be  judged  in  determining 
their  voidable  character.®''  If  the  transfer  was  filed,  or  recorded  within 
the  four  months'  period,  where  filing  or  recording  is  required,  and  at 
that  time  the  bankrupt  was  insolvent,  and  the  transferee  had  reasonable 
cause  to  believe  it,  and  the  effect  was  to  give  him  a  greater  percentage  of  his 
debt  than  the  other  creditors,  the  transfer  is  a  preference.®*     This  clause  as 


64.  See  In  re  Hall  (Eef.,  N.  Y.),  4  Am. 
B.  R.  671.  Compare  Report  No.  1,698,  57th 
Congress,  First  Session,  pp.  3,  8. 

65.  Manning  v.  Evans  (D.  C,  N.  J.),  19 
Am.  B.  R.  217,  156  Fed.  106. 

G6.  In  re  Wright  (D.  C,  Ga.),  2  Am.  B. 
R.  364,  96  Fed.  187;  In  re  Mersman  (Ref., 
N".  Y.),  7  Am.  B.  R.  46;  In  re  Kindt  (D.  C, 
Iowa),  4  Am.  B.  R.  148,  101  Fed.  107.  Ap- 
parently coniro.*  In  re  Klingaman  (D.  C., 
Iowa),  4  Am.  B.  R.  254,  101  Fed.  691;  Bab- 
bitt V.  Kelly,  9  Am.  B.  R.  335,  95  Mo.  App. 
529,  70  S.  W.  384 ;  Davis  v.  Hanover  Savings 
Fund  Soc.  (C.  C.  A.,  4th  Cir.),  31  Am. 
B.  R.  368,  210  Fed.  768;  Deupree  v.  Watson 
(C.  C.  A.,  6th  Cir.),  32  Am.  B.  R.  407,  216 
Fed.  483. 

As  to  splitting  days  into  hours,  see  In  re 
Tonawanda  Street  Planing  Mill  (Ret.,  N.  Y.) , 
8  Am.  B.  R.  38,  and  cases  cited. 

67.  Deupree  v.  Watson  (C.  C.  A.,  6th  Cir.), 
32  Am'.  B.  R.  407,  216  Fed.  483. 

68.  McElvain  v.  Hardesty  (C.  C.  A.,  8th 
Cir.),  22  Am'.  B.  R.  320,  169  Fed.  32;  Cov- 
ington V.  Bergman  (D.  C,  N.  C),  32  Am'.  B. 
R.  35,  210  Fed.  499. 

Mortgage  given  before  but  recorded  within 
four  months'  period.; — On  November  26,  1909, 
when  indebted  to  a  large  extent  bankrupt 
gave  to  the  claimant,  his  brother,  a  mort- 
gage on  real  estate  for  the  sum  of  $1,300  to 
secure  an  alleged  advance  of  a  like  amount. 
Claimant  admitted  that  he  knew  bankrupt 
•was  pressed  by  creditors  when  the  alleged 
loan  was  made.  He  did  not  at  any  time  take 
possession  of  the  mortgaged  premises  and  did 
not  record  the  mortgage  until  March  10,  1910, 
two  weeks  before  the  bankrupt  filed  a  peti- 
tion in  voluntary  bankruptcy,  at  which  time 
bankrupt's  liabilities  three  times  exceeded 
his  assets.  Under  the  law  of  Pennsylvania, 
where  the  real  estate  is  situate,  a  mortgage 
is  a  lien  only  from  the  date  of  recording. 
Held,  that  the  giving  of  the  mortgage  was  a 
transfer  of  property  within  the  four  months 
before  the  filing  of  the  petition  ajid  consti- 
tuted  a   voidable   preference   under   subdivi- 


sions "  a "  and  "  b "  of  section  60  of  the 
Bankruiptcy  Act.  In  re  Dundore  (D'.C,  Pa.), 
26  Am.  B.  R.  100. 

Conveyance  based  on  present  consideration. 
— ^In  the  case  of  In  re  Jackson  Brick  &  Tile 
Co.  (D.  C,  Mo.),  26  Am.  B.  R.  915,  927,  189 
Fed.  636,  which  arose  prior  to  the  amend- 
ment of  1910,  the  court  said:  "The  provi- 
sions of  the  statute  tJ^at  'where  the  prefer- 
ence consists  in  a  transfer,  such  period  of 
four  months  shall  not  expire  until  four 
months  after  the  recording  or  registering  of 
the  transfer,  if,  by  law,  such  recording  or 
registering  is  required,'  was  intended  to  post- 
pone the  time  within  which  a  transfer  is 
open  to  attack  as  a  preference  until  four 
months  after  the  date  of  the  recording  of  the 
transfer,  where  such  recording  is  required  by 
the  local  law;'  but  while  the  statute  -  post- 
pones the  time  within  which  the  transfer  can 
be  attacked  the  statute  cannot  properly  be  so 
applied  as  to  materially  alter  the  essential 
character  of  the  transaction.  If  the  transfer 
is  one  which  is  required  to  be  recorded,  the 
four-month  period  during  which  it  may  be 
attacked  does  not  begin  to  run  until  the  con- 
veyance is  recorded,  but  if  the  transfer  when 
made  was  based  upon  a  present  consideration, 
a  delay  in  recording  the  instrument  does  not 
warrant  us  in  treating  the  conveyance  as  if  it 
were  made  as  security  for  an  antecedent  debt, 
because  to  do  so  would  be  to  create  by  con- 
struction a  transaction  different  from  the 
actual  one.  It  is  true  that  in  certain  cases 
where  the  conveyance  has  no  force  and  valid- 
ity whatever  as  to  creditors  until  recorded, 
the  courts  have  held  that  the  transfer  may 
be  regarded  as  first  coming  into  existence 
when  it  is  recorded'  (McElvain  v.  Hardesty 
(C.  C.  A.,  8th  Cir.),  22  Am.  B.  R.  320,  169 
Fed.  31;  In  re  Newton  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  567,  153  Fed.  841,  83  C.  C.  A., 
23;  First  Nat.  Bank  v.  Connett  (C.  C.  A., 
8th  Cir.),  15  Am.  B.  R.  662,  142  FeS.  33,  73 
C.  C.  A.  219,  5  L.  R.  A.  [N.  S.]  148)  ;  but 
in  my  opinion  these  cases  are  inapplicable 
to    the    facts    here    presented,    and,    as    the 
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amended  only  refers  to  transfer  originally  intended  as  preferences,  or  whidi, 
at  their  inception,  constituted  such  as  a  matter  of  law.''® 

(II)  Registering  or  recording  required  by  State  law. —  The  amendment  of 
1910  makes  voidable  a  preferential  transfer  required  by  State  law  to  be  regis- 
tered or  recorded,  if  such  transfer  was  so  registered  or  recorded  within  the 
four  months'  period.  The  omission  of  words  equivalent  to  "unless  the  peti- 
tioning creditors  have  received  actual  notice  of  such  transfer  or  assignment," 
found  in  §  3-b  should  be  noted.'^*  The  State  law  relative  to  registration  or 
recording  will  determine  as  to  whether  or  not  a  transfer  is  required  to  be 
registered  or  recorded.''^  The  word  "  required "  has  reference  to  the  char- 
acter of  the  instrument  of  transfer  required  to  be  recorded  by  the  State  law 
rather  than  to  the  particular  individuals  who,  by  reason  of  adventitious  cir- 
cumstances, may  or  may  not  be  affected  by  an  unrecorded  instrument.^^  It 
will  sometimes  be  found  difficult  to  determine  whether  the  law  actually  requires 
the  recording  or  registering  of  a  transfer  within  the  meaning  of  this  subsection. 
For  instance,  under  a  statute  requiring  the  recording  of  a  chattel  mortgage, 
it  was  held  that  a  failure  to  register  rendered  the  mortgage  void  only  as 
against  lien  creditors,  subsequent  purchasers  or  incumbrancers  in  good  faith, 
and  that  such  recording  was  therefore  not  required  to  make  the  instrument 
valid  as  against  the  mortgagor's  general  creditors;  it  is  this  character  of  a 
requirement  which  is  needed  to  bring  the  transaction  within  this  subdivi- 
sion.''*   It  is  now  determined  authortitatively  that  a  provision  in  a  State  law 


transfer  here  in  question  was  for  a  present 
consideration,  it  cannot  properly  be  treated 
as  a  voidable  preference. 

Filing  within  four  months'  period. —  The 
validity  of  a  chattel  mortgage  given  by  a 
bankrupt  to  a  bank  as  security,  must  be 
determined  as  of  the  date  of  its  execution; 
and  where  it  was  given  in  good  faith  and 
valid  when  executed,  and  neither  prefer- 
ential nor  fraudulent  under  State  law,  be- 
cause withheld  from  record,  the  fact  that,  it 
was  not  filed  until  within  four  months  of 
the  bankruptcy  proceedings,  does  not  make 
it  invalid  under  section  60a  of  the  Bank- 
ruptcy Act,  as  amended  in  1903!  Dougherty 
V.  First  National  Bank  of  Canton  (C.  C.  A., 
6th  Cir.),  28  Am.  B.  E.  263,  197  Fed.  241. 

69.  Bradley  Clark  Co.  v.  Benson,  13  Am. 
B.  E.  170,  93  Minn.  91,  109  N.  W.  670. 

70.  On  this  general  subject,  the  practi- 
tioner should  consult  the  discussion  of  this 
subsection,  found  in  Section  Three.  Note 
distinction  made  between  language  here  used 
and  that  used  in  §  3-b,  as  discussed  in 
Little  V.  Holly  Brooks  Hardware  Co.  (C.  C. 
A.,  5th  Cir.),  13  Am.  B.  E.  422,  133  Fed.  874 
and  Carey  v.  Donahue,  240  U.  S.  430,  36  Am. 
B.  E.  704,  revg.  31  Am.  B.  E.  210,  209  Fed. 
328. 

71.  Hawkins  v.  Dannenberg  Co.  (D.  C, 
Ga.),  37  Am.  B.  E.  262,  234  Fed.  752.  See 
Am.  Bankr.  Dig.  §  490. 

Maine  Statute. — Under  the  revised  statutes 
of  Maine,  chapter  93,  section  1,  providing 
that  "  No  mortgage  of  personal  prgperty  is 
valid  against  any  other  person  than  the 
parties  thereto,  unless  possession  of  such 
property  is  delivered  to,  and  retained  by  the 


mortgagee,  or  the  m.ortgage  is  recorded,"  a 
chattel  mortgage  is  required-  to  be  recorded, 
withi^  the  meaning  of  section  60a  of  the 
Bankruptcy  Act,  as  amended  in  1910.  Matter 
of  Alden  (D.  C,  Me.),  37  Am.  B.  E.  611, 
233  Fed.  160. 

72.  First  Nat.  Bank  v.  Connett  (C.  C.  A., 
8th  Cir.),  15  Am.  B.  E.  662,  665,  142  Fed. 
33. 

Under  the  law  of  Georgia,  the  failure  to 
record  a  chattel  mortgage  does  not  render 
it  void  as  between  the  parties  and  ordinary 
creditors,  but  only  against  lien  creditors  of 
the  mortgagor,  or  subsequent  purchasers  and 
mortgagees  or  lienholders  in  good  faith,  and 
recording  is  not  "  required  "  within  the  mean- 
ing of  this  section.  In  re  Jacobson  &  Perrill 
(D.  C,  Ga.),  29  Am.  B.  E.  603,  200  Fed. 
812.;  Martin  v.  Commercial  Nat.  Bank  (C. 
C.  A.  5th  Cir.),  36  Am.  B.  E.  25,  228  Fed. 
651;  Johnson  v.  Barrett  (D.  C,  Ga.),  38  Am. 
B.  E.  464;  but  see  Hawkins  v.  Dannenburgh 
Co.  (D.  C,  Ga.),  37  Am.  B.  E.  262,  234 
Fed.  752. 

7.3  Meyer  Bros.  Drug  Co.  v.  Pitkin  Drug 
Co.  (C.  C.  A.,  5th  Cir.),  14  Am.  B.  E.  477, 
136  Fed.  396;  In  re  Chadwick  (D.  C,  Ohio), 
15  Am.  B.  E.  528,  140  Fed.  674;  Martin  v. 
Commercial  Nat.  Bank  (C.  C.  A.,  5th  Cir.), 
36  Am.  B.  E.  25,  228  Fed.  651. 

Recording  required  as  against  judgment 
creditors.. —  In  the  case  of  Matter  of  Hunt 
(D.  C,  N.  Y.),  14  Am.  B.  E.  416,  139  Fed. 
283,  it  was  held  that,  because  uiider  the 
laws  of  New  York  an  unrecorded  conveyance 
was  good  as  against  everybody  except  sub- 
sequent purchasers  without  notice,  it  was  not 
required    to    be    recorded    in    order    to    be 
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requiring  the  recording  or  registration  of  a  transfer  to  make  it  valid  as  against 
subsequent  bona  fide  purchasers  does  not  constitute  a  requirement  of  recording 
or  registering  within  the  meaning  of  this  section,  so  as  to  entitle  the  tirustee 
to  recover  the  preference  for  the  benefit  of  creditors.''*    It  was  formerly  held 


effectual  against  a  bankrupt  trustee.  But 
Judge  Archbald,  In  re  English  v.  Ross  (D. 
0.,  Pa.),  15  Am.  B.  R.  370,  140  Fed.  631,  and 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  in  First  Nat.  Bank  v.  Connett  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  662,  142  Fed.  33, 
reached  an  opposite  conclusion  and  held  that 
a  recording  statute,  which  required  a  convey- 
ance or  transfer  to  be  recorded  to  be  effectual 
against  a  certain  class  or  classes  of  persons, 
was  a  law  which  required  the  recording  of 
the  transfer  in  question  within  the  meaning 
of  section  60-a  as  amended.  The  same  con- 
clusion wJis  reached  in  Loeser  v.  Bank  & 
Trust  Co.  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
628,  148  Fed.  975,  revg.  15  Am.  B.  R.  528,  140 
Fed.  674:  The  circuit  court  of  appeals  in  the 
seventh  circuit  have  adopted  the  ruling  de- 
clared in  the  fifth  circuit,  following  the  case 
of  Meyer  Bros.  Drug  Co.  v.  Pitkin  Drug  Co., 
supra,  and  the  case  of  In  re  Sturtevant  (C. 
C  A.,  8th  Cir.);  26  Am.  B.  R.  574,  188  Fed. 
196,  in  which  the  court  held  that  where 
bankrupts  more  than  two  years  before  bank- 
ruptcy, being  solvent,  in  good  faith  gave  to 
claimant's  testator  a  chattel  mortgage  to 
secure  their  note  made  for  a  present  and  valid 
consideration,  but  the  mortgage  was  not 
recorded  until  fifteen  days  prior  to  the  filing 
of  a  petition  in  bankruptcy,  and  under  the  . 
law  of  Illinois  such  a  mortgage,  although 
unrecorded,  is  good  as  against  the  mortgagor 
and  his  general  creditors,  the  recording  of 
the  mortgage  within  the  four-month  period 
did  not  create  a  preference  within  the  mean- 
ing of  section  60a^  of  the  Bankruptcy  Act. 
The  Supreme  Court  in  Carey  v.  Donahue  240 
U.  S.  430,  36  Am.  B.  R.  704,  60  L.  ed.  726, 
36  Sup.  Ct.  386,  has  overruled  the  Loeser 
case  and  other  cases  like  it  and  has  followed 
the  Sturtevant  case. 

Hevised  Laws  1906  (Minn.),  sec.  3502,  pro- 
viding that  "  every  assignment  of  a  debt,  un- 
less the  same  be  in  writing  and  be  filed  with 
the  clerk  of  the  town  or  municipality  in 
which  the  assignor  resides,  shall  be  presumed 
to  be  fraudulent  and  void  as  against  his 
creditors,  unless  those  claiming  thereunder 
make  it  appear  that  it  was  made  in  good 
faith  and  for  a  valuable  consideration,"  does 
not  "  require  "  a  "  recording  or  registering  " 
within  the  meaning  of  sections  60-a  and  b 
of  the  Bankruptcy  Act.  Hence,  where  a  writ- 
ten assignment  of  a  claim  was  actually  made 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  by  the  assignor, 
it  cannot  be  avoided  by  the  trustee  in  bank- 
ruptcy as  a  (preference  although  it  was  never 
filed.  Telford  v.  Hendrickson  (Minn.  Sup. 
Ct.),  31  Am.  B.  R.  866,  139  N.  W.  941. 

Subsequent  purchasers  or  lien  creditors. — 
— ^A  chattel  mortgage  given  to  recover  a  debt 
and  required  to  be  recorded  under  the  law 


of  Arkansas  to  be  valid  against  subsequent 
purchasers  or  lien  creditors,  must  be  treated 
as  executed  when  first  filed  for  -record,  and  is , 
invalid  as  against  the  mortgagor's  trustee  in 
bankruptcy  when  not  filed  until  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy, when  the  mortgagor  was  insolvent. 
Matter  of  Bunch  Commission  Co.  (D.  C, 
Kan.),  35  Am'.  B.  R.  526,  225  Fed.  243. 

74.  Purpose  of  provision  as  to  requirements 
of  recording.— In  the  case  of  Carey  v.  Dono- 
hue,  240  U.  S.  430,  36  Am'.  B.  R.  704,  the 
Supreme  Court  had.  under  consideration  the 
Ohio  statute  (Ohio  Code,  §  8543)  relative  to 
the  recording  of  instruments  conveying  real 
property,  which  provided  that  until  So  re- 
corded, "  they  shall  be  deemed  fraudulent  so 
far  as  relates  to  a  subsequent  bona  fide  pur- 
chaser." It  appeared  that  a  deed  conveying 
real  property  to  a  creditor  was  executed  by 
the  bankrupt  more  than  four  months  prior 
to  his  bankruptcy,  but  it  was  recorded  within 
the  four  months'  period.  The  court  through 
Mr.  Justice  Hughes  said:  — "As  Congress  dad 
not  undertake  in  §  60  to  hit  all  preferential 
transfers  (otherwise  valid)  merely  because 
they  were  not  disclosed  either  by  record 
or  possession,  more  than  four  months  before 
the  bankruptcy  proceeding,  the  inquiry  is 
simply  as  to  the  nature  of  the  requirement 
of  recording  to  which  Congress  referred.  The 
character  of  the  transfer  itself,  both  with 
respect  to  what  should  constitute  a  transfer 
and  its  preferential  effect,  had  been  carelully 
defined.  It  is  plain  that  the- words  are  not 
limited  to  cases  where  recording  is  required 
for  the  purpose  of  giving  validity  to  the 
transaction  as  between  the  parties.  For  that 
purpose,  no.  amendment  of  the  oi'iginal  act 
was  needed,  as  in  such  a  cas6  there  could 
be  no  giving  of  a  preference  without  record- 
ing. But  in  dealing  with  a  transfer,  as  de- 
fined, which,  though  valid  as  between  the  par- 
ties, "was  one  which  was  '  required '  to  be 
recorded,  the  reference  was  necessarily  to 
a  requirement  in  the  interest  of  others  who 
were  in  the  contemplation  of  Congress  in 
enacting  the  provision.  The  natural,  and,  we 
think,  the  intended,  meaning,  was  to  em- 
brace those  cases  in  which  recording  was 
necessary  in  order  to  make  the  transfer 
valid  as  against  those  concerned  in  the  dis- 
tribution of  the  insolvent  estate;  that, is,  as 
against  creditors,  including  those  whose 
position  the  trustee  was  entitled  to  take. 
This  gives  effect  to  the  amendment  and  in- 
terprets it  in  consonance  with  the  spirit 
and  purpose  of  the*  bankruptcy  act.  See 
Senate  Report,  No.  691,  Sixty-first  Cong. 
2d  Sess.,  p.  8.  In  the  present  case,  there 
was  no  requirement  of  recording  in  favor 
of  creditors,  either  general  creditors  or 
lien     creditor^.      The    requirement     of     the 
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that  where  a  State  statute  provides  that  every  chattel  mortgage  not  accom- 
.panied  by  immediate  delivery  and  followed  by  continued  change  of  posses- 
sion "  shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith"  unless  it,  or  a 
true  copy  thereof,  be  filed  with  the  county  clerk,  registration  is  required  within 
the  meaning  of  this  section  of  the  bankruptcy  act,  and  it  is  none  the  less  so 
though  the  penalty  for  noncoinpliance  is  not  invalid  as  to  everybody  and  for 
all  purposes.'''  This  provision  would  appear,  from  the  principle  underlying 
the^  ruling  of  the  Supreme  Court,  to  be  one  requiring  the  recording  or  filing 
of  the  instrument  to  protect  it  as  against  the  creditors  of  the  bankrupt,  who 
-  are  represented  by  the  trustee,  so  as  to  justify  a  recovery  of  the  preference.™ 
'The  cases  in  which  it  has  been  declared  that  if  recording  or  registration  is 
required  for  any  purpose,  even  if  not  for  all  purposes,  it  is  "  required  "  within 
the  meaning  of  the  amendment,''^  are  now  nullified  by  the  conclusion  reached 
by  the  Supreme  Court  in  the  Carey  case.  The  purpose  of  the  amendment  will 
be  effectuated  by  construing  it  as  referring  to  transfers  which  require  recording 
or  registration  to  make  them  valid  as  against  general  creditors.^*    Where  the 


applicable  law  was  ■solely  in  favor  of  sub- 
sequent bona  fide  purchasers  without  notice. 
These  subsequent  purchasers  are  entirely  out- 
side of  the  purview  of  the  bankruptcy  act. 
The  proceeding  in  bankruptcy  is  not,  in  any 
sense,  in  their  interest,  and  the  trustee  does 
not  represent  them.  We  can  find  no  groiind' 
for  the  conclusion  that  the  clause  '  if  by 
law  recording  or  registering  thereof  is  re- 
quired '  had  any  reference  to  requirements 
in  the  interest  of  persons  of  this  descrip- 
tion. The  limitation  of  the  provision  to 
those  transfers  which  are  '  required '  to 
be  recorded  under  the  applicable  law  is 
not  to  be  taken  to  be  an  artificial  one  by 
which  the  rights  of  creditors  are  made  to 
depend  upon  the  presence  or  absence  of  lo- 
cal restrictions  adopted,  alio  mtiiitu,  in  the 
interest  of  others.  Eather,  as  we  have  said, 
we  deem  the  reference  to  be  to  requirements 
of  registry  or  record  which  have  been  es- 
tablished for  (the  protection  of  creditors, — 
the  persons  interested  in  the  bankrupt  es- 
tate, and  in  whose  behalf,  or  in  whose  place, 
the  trustee  is  entitled  to  act.  And  where, 
as  in  this  case,  there  is  no  such  require- 
ment, and  the  transfer  was  made  more  than 
four  months  before  the  filing  of  the  pe- 
tition in  bankruptcy,  there  can  be  no  re- 
covery under  §  60." 

75.  Mattley  v.  Giesler  (C.  C.  A.,  8th  Cir.), 
26  Am.  B.  R.  116,  187  Fed.  790,  revg.  23 
Am.  B.  R.  679,  175  Fed.  619,  which  arose 
under  the  Nebraska  statute;  see  s.  c.  29 
Am.  B.  R.  132,  202  Fed.  738.  Compare 
Fisher  v.  Zollinger  (C.  C.  A.,  6th  Cir.),  17 
Am.  B.  R.  618,  149  Fed.  34,  affg.  15  Am.  B. 
E.  524,  holding  that  under  the  laws  of  Ohio 
the  taking  possession  of  after-acquired  prop- 
erty within  the  four-month  period,  under  a 
ghattel  mortgage  given  and  recorded  prior 
to  that  time,  does  not  constitute  a  voidable 
preference. 

76.  Bunch  v.  Maloney  (C.  C.  A.,  Sth  Cir.), 
37  Am.  B.  R.  36»,  233   Fed.  967    (affg.   35 


Am.  B.  R.  526,  225  Fed.  243)  holding  that 
where  the  applicable  registry  statute  pro- 
vides generally  that  an  unfiled  or  unrecorded 
transfer  shall  be  void  as  to  "  creditors "  or 
employs  words  of  aimilar  import  as  in  Ar- 
kansas, the  trustee  in  bankruptcy  as  the 
representative  of  general  creditors  may  in- 
voke the  remedy  of  section  60b  of  the  Bank- 
ruptcy Act,  regardless  of  the  local  con- 
struction ot  the  statute  making  a  procedural 
distinction  between  creditors  with  a  lien  and 
thosie  without. 

77.  Eagpn  V.  Donovan  (D.  C,  Ohio),  26 
Am.  B.  R.  311,  189  Fed.  138,  holding  that 
where  a  State  statute  provides  that  deeds 
not  recorded,  although  good  as  between  the 
parties,  are  void  as  to  bona  fide  purchasers 
for  value  without  knowledge,  the  recording 
of  a  deed  is  "required"  within  the  mean- 
ing of  §  60-a;  In  re  Becbhaus  (C.  C.  A, 
7th  Cir.),  24  Am.  B.  R-.  380;  177  Fede  141; 
Loeser  v.  Bank  &  Trust  Co.  (C.  C.  A.,  6th 
Cir.),  17  Am.  B.  E.  028,  148  Fed.  975;  In 
re  Donnelly  (D.  C,  Ohio),  27  Am.  B.  E.  604, 
193  Fed.  755. 

78.  In  re  Sturtevant  (0.  C.  A.„  7th  Cir.), 
26  Am.  B.  R.  574,  577,  189  Fed.  138,  in  which  / 
the  court  said':  "  If  the  word  '  required ' 
in  section  60-a  is  to  be  construed  as  re- 
ferring to  a  transaction  which  would  be 
invalid  for  all  purposes,  then  it  does-  not 
apply  to  the  case  in  hand,  for  the  record- 
ing of  the  mortgage  is  not  required  in  that 
sense  -under  the  Illinois  statute.  The  re- 
cording laws  are  only  for  the  purpose  of 
notice.  Dfean  v.  Plane,  195  111.  495-500, 
63  N.  E.  274.  This  construction  of  section 
60-a  does  not  strike  at  the  object  sought  to 
be  attained  by  the  amendments  of  1903.  It 
would  formerly  have  been  an  easy  matter  to 
make  a  preferential  transfer  prior  to  the 
beginning  of  the  four-month  period,  and 
withhold  the  transfer  instrument  from 
record  until  after  the  period  had  begun  to 
run,  thus  defeating  the  benefit  contemplated 
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State  law  requires  that  failure  to  file  or  record  will  invalidate  the  transfer  as 
against  creditors,  the  word  "  creditors "  wiU  not  be  limited  in  its  applica- 
tion, but  will  include  creditors  of  all  kinds,  and  under  such  law  filing  or 
recording  is  required.^*  The  provision  does  not  apply  where  the  recording  of 
an  instrument  is  permissive  only,  and  the  grantee  takes  possession  under  a 
deed.^"  An  assignment  of  a  land  contract  which  might,  have  been  recorded  if 
executed  with  due  formality,  under  the  laws  of  a  State,  .but  in  respect  to  which 
recording  is  not  required  to  give  it  validity,  is  not  "  required  "  to  be  recorded.*^ 
If  a  chattel  mortgage  first  comes  into  existence  as  against  general,  creditors, 
under  a  State  statute,  when  it  is  recorded,  it  is  "required "  to  be  recorded  under 
this  subdivision  even  though  it  is  not  absolutely  void  in  all  circumstances 
because  not  so  recorded.®^ 

(Ill)  Transfers  'prior  to  fow  months^  'period  recorded  withirb  such  period. — 
Where  a  transfer  in  the  nature  of  a  preference  was  made  more  than  four 
months  before  thfe  petition  in  bankruptcy  was  filed,  ,but  was  recorded  within 
that  period,  the  statute  does  not  have  the  effect  of  making  it  voidable  at  the, 
instance  of  a  trustee,  unless  it  was  one  required  by  law  to  be  recorded  or 
registered  within  the  principles  heretofore  declared,  and  the  invalidating 
.  circumstances  existed  when  it  was  recorded  or  registered.*^  If  an  instrument 
has  been  made  by  a  bankrupt,  and  recorded  within  the  statutory  period,  it  is 
a  question  of  fact  whether  it  was  done  with  intent  to  give  a  preference.**  The 
failure  to  record  a  deed  until  after  the  grantor's  adjudication  as  a  bankrupt 
is  not  sufficient  to  make  it  an  unlavsrful  preference,  in  the  absence  of  a  fraudu- 
lent agreement,  where,  under  the  State  law,  the  unrecorded  instrument  is  valid 
between  the  parties  and  against  general  creditors  of  the  grantor.*^  Such  fact 
will  be  corroborative  of  the  general  scheme  to  defraud,  where  it  appears  that 

by  the  creation  of  that  period.    Manifestly  651;  Getman  v.  Lippert  (N.  Y.  App.  Div.),  36 

Congress  must  have   construed   the  law   as  Am.  B.   R.   806,   171   N".   Y.   App.   Kv.   536, 

it   then  stood   as  making   the   transfer   to  157  N.   Y.  Supp.   867;     Matter  of  Roberts 

date  from  the  time  it  was  actually  made,  (D.  C,  Ga.),  36' Am.  B.  R.  137,  227  Fed.  177- 

without   regard   to    the   date    of    filing   for  Johnson  v.  Barrett  ( D.  C.,  Ga. ),  38  Am.  B.  R. 

record.     Therefore  a  transfer,  though  fraud-  464,  237  Fed.  112;   Dougherty  v.  First  Nat! 

ulent,    could   not   have   been    attacked,   even  Bank    (C  C  A.,   6th   Cir.),  28   Am.  B.   r! 

though  the  instrxmient  evidencing  the  trans-  263,  197  Fed.  241. 

fer  were  recorded  within  the  four  months.  Mortgage  by  bankrupts  to  indorsers  as  se- 

In  order  to  cure  this,  the  amendment  was  curity.— The  facts  that  a  bank,  when  it  took 

added  that  no  fraudulent  transfer  constitut-  an  assignment  of  a  mortgage  executed  to  in- 

ing  a  preference  could  escape  the  four-month  dorsers  by  the  maker  of  a  note  which  it  had 

provision  unless  the  recording  was  effected  discounted,  had  learned  that  the  maker  was 

prior    to  -that    period."    See    Dougherty,  v  then  insolvent,  and  was  insolvent  when  the 

First  National  Bank    ( C.  C.  A.,  6th  Cir. ) ,  mortgage  was  given,  and  that  recording  had 

28  Am.  B.  R.  -263,  197  Fed.  241,  as  to  effect  been   postponed   pursuant   to    an    agreement 

of  amendment  of  1906.  between  the  maker  and  the  indorsers  do  not 

79.  In  re  Mission  Fixture  &  Mantel  Co.  avoid  or  defeat  the  mortgage  as  .a  valid 
(D.'C,  Wash.),  24  Am.  B.  R.  873,  180  Fed.  security  in  the  possession  of  the  bank,  the 
263.  holder  of  the  note  secured  thereby.   Matter  of 

80.  Getman. V.  Lippert  (N.  Y.  App.  Div.),  Mosher  (D.  C,  N.  Y.),  35  Am  B  R  2S4 
36  Am.  B.  R.  806,  171  N.  Y.  App.  Div.  536,  224  Fed.  739.  ■  ■  ^.  ^o*. 
157  N-.  Y.  Suppl.  867.                                                    84.  Matter  of  McKane   (D    C,  N    Y)     19 

81.  In  re  Sayed  (D.  C,  Mich.),  26  Am.  Am.  B.  R.  103,  158  Fed.  647.  See  Anderson 
B.  R.  444,  185'Fed.  962.  v.  Chenault   (C.  C.  A.,  5th  Cir.)    31  Am    B 

82.- First   Nat.    Bank   v.    Connett    (C.    0.  k  349,  208  Fed.  400  "     " 

A.,  8th  Cir.),   15  Am.  B.  R.  662,  142  Fed.          85.  In  re  Mcintosh    (C.  C    A  0th  Cir  ) 

33;   In  re  Montague    (D    C.  Va.).   16  Am.  18   Am.    B.    R.    169,    150   Fed     546-    In   re 

B.  R.  18,  143  Fed.  428;   In  re  Noel   (D.  C,  Sayed    (D.    C,   Mich.),   26   Am  B    R    444 

Md.),  14  Am.  B.  R.  715,  137  Fed.  694.  185  Fed.  962.                                 •  •«■•       ■*, 

83.  Martin  v.  Commercial  Nat.  Bank  ( C.  C.           It    seems,    that    a    mortgage  for    $1  000 

A.,   5th  Oir.),   36  Am.   B.   R.  25,  228   Fed.  given  by  a  bankrupt  to  secure  a  loan 'for 
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the  deed  was  without  consideration  and  in  fraud  of  creditors.^"  Where  a  deed 
absolute  on  its  face,  but  in  effect  a  mortgage  was  given  long  prior  to  bank- 
ruptcy as  security  for  a  promissory  note,  but  was  withheld  from  recorded  by 
agreement  until  the  day  before  the  petition  in  bankruptcy,  the  transfer  con- 
stituted a  preference,  since  it  being  in  effect  a  mortgage  it  was  "required" 
to  be  recorded  to  be  valid  as  against  creditors.^ 

d.  Procured  or  suffered  a  judgment. —  The  words  "procured  or  suffered  a 
judgment  to  be  entered  against  himself  in  favor  of  any  person"  seems  aa 
inheritance  from  the  law  of  1867.**  They  are  not  the  same  as  those  used  in 
§  3-a  (3).  "Procuring"  a  judgment  implies  active  agency  on  the  part  of 
the  debtor.  It  is  very  different  from  "permitting"  the  same  thing.  But  the 
disjunctive  "  or  "  is  used,  as  is  the  word  "  suffered,"  and  cases  in  point  under 
§  3-a  (3)  are  probably  equally  in  point  as  to  preferences  which  are  voidable. 
Thus,  Wilson  v.  The  City  Bank*®  is  no  longer  controling  even  here.  The 
crucial  element  of  intent  is  now  unnecessary.  The  few  decisions  imder  the 
present  law  directly  in  point  are  to  like  effect.®"  Cases  under  the  former  law 
on  the  meaning  of  "suffer  or  procure"  should  be  cited  with  caution.®^ 

e.  Made  a  transfer  of  Ms  property. —  (1)  iV  general. —  The  word  "trans- 
fer," both  by  the  express  terms  of  the  bankruptcy  law  and  by  authoritative 
decisions,  Includes  "the  sale  and  every  other  and  different  mode  of  disposing 
of,  or  parting  with  property,  or  the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  security."®^ 

(2)  Method  of  teabtsfee. —  (I)  In  general.' —  The  method  of  transfer  is 
immaterial,  and  this  was  so  under  the  former  law.®'  Any  method  of  transfer 
whereby  the  transferee,  a  creditor,  receives  property  belonging  to  the  bankrupt, 


only  $700,  and  witMield  from  record  until 
within  four  months  of  bankruptcy  is  pref- 
erential under  section  ,60-a  of  the  Bank- 
ruptcy Act,  and  might  also-  be  attacked  for 
usury.  Butcher  v.  Werksman  (]>.  C,  N. 
Y.),  30,  Am.  B.  R.  332,  204  Fed.   330. 

86.  Butcher  v.  Werksman  (D.  C,  N.  Y.), 
30  Am.  B.  R.  332,  204  Fed.  330.         •  - 

87.  thilany  v.  Morse  (Ct.  of  App.,  D. 
C),  29  Am'.  B.  E.  275,  41  Wash.  L.  Eep. 
52. 

88.  Act  of  1867,  §  39. 

89.  17  Wall.  473. 

90.  In  re  Collins  (Eef.,  la.),  2  Am.  B. 
E.  1;  In  re  Eichards  (D.  C,  Wis.),  2  Am. 
B.  E.  518,  95  Fed.  258;  Grant  v.  National 
Bank  of  Auburn  (D.  C,  N.  Y.),  28  Am.  B. 
R.  712,  197  Fed.  581;  Moore  v.  Smith  & 
Sons  (D.  C,  N.  Y.),  30  Am.  B.  R.  413,  205 
Fed.  431.     See  Am.  Bankr.  Wg.  §  521. 

Essential  elements,  where  judgment  is  suf- 
fered.— An  analysis  of  the  statute  will  re- 
veal that,  (to  establish  a  preference,  the 
trustee  must  show :  ( 1 )  That  the  debtor  was 
insolvent  at  the  time  of  the  entry  of  the 
judgment;  (2)  that  the  debtor  suffered  the 
judgment  to  he  entered  within  four  months 
before  the  filing  of  the  petition;  (3)  that 
the  enforcement  of  the  judgment  obtains  for 
the  creditor  a  greater  percentage  of  its  debt 
than  any  other  creditor  of  the  same  class; 
and  (4)  that  the  bank  or  its  agent  had 
reasonable  cause  to  believe  that  the  effect 
of  such  judgment  was  to  give  a  preference 
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within  the  meaning  of  the  acts  of  Congress 
relating  to  bankruptcy.  Anderson  v.  Hay- 
ton  State  Bank  (Ore.  Sup.  Ct.),  38  Am. 
B.  E.  4,  159  ^Pac.   1003.      ,  . 

Confession  of  judgment. —  Where  a  corpo- 
ration, with  knowledge  of  its  insolvency  and 
within  two  months  of  bankruptcy,  not  only 
suffers,  but  procures  a  judgment  to  be  en- 
tered against  itself,  tide  enforcement  of 
which  will  give  to  the  judgment  creditor 
substantially  every  thing  it  owns,  and  a 
greater  percentage  of  its  claim  than  any 
other  creditor  of  the  same  class,  said  cor- 
poration will  be  deemed  to  have  given  a 
voidable  preference.  Grant  v.  National  Bank 
of  Auburn  (D.  C,  N.  Y.))  37  Am.  B.  E.^29, 
232  Fed.  201. 

91.  The  following  are  typical:  Little  v. 
Alexander,  21  Wall.  50O;  Tenth  Nat.  Bank 
V.  Warren,  96  U.  S.  539;  24  L.  ed.  640; 
Sage  V.  Wynkoop,  104  U.  S.  3l9,  24  L.  Ed., 
740j  In  re  Dunkle,  Fed.  Cas.  4,160;  In  re 
Baker,  Fed.  Cas.  763. 

92.  Bankr.  Act,  §  1  (25).  Coder  v.  Arts 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  E.  513,  1445 
Fed.  202,,  152  Fted.  943,  modifying  16  Am. 
B.  E.  583,  145  Fed.  202,  affd.  313  U.  S.  223, 
22  Am.  B.  E.  1,  53  L.  Ed.  772,  29  Sup.  Ot. 
436. 

93.  Stern,  Falk  &  Co.  v.  Louisville  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  E.  305, 
112  Fed.  501;  National  Bank  of  Newport 
V.  Herkimer  Bank,  225  U.  S.  178,  28  Am.  B. 
E.  218,  56  L.  ed.  1042,  32  Sup.  Ct.  633. 
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and  thereby  obtains  a  preference  over  other  creditors,  will  result  in  a  preference.®* 
It  is  the  effect  of  the  transfer,  and  not  its  form  or  method  which  con- 
trols.®^ So  that  a  payment  of  nxoney,®®  a  conveyance  of  land  or  mortgage 
thereof  as  security  for  a  payment  of  a  debt,®''  the  voluntary  confession  of  judg- 
ment to  a  creditor  ®*  the  retaking  of  goods  which  have  been  sold  and  delivered,®® 
or  any  other  device  by  means  of  which  the  bankrupt  has  disposed  of  any  por- 
tion of  his  estate  will  constitute  a  transfer.  Where  a  creditor  secures  a  judg- 
ment against  an  insolvent  debtor  and  procures  an  execution  to  be  levied  on  his 
personal  property,  the  execution  sale  of  such  property  and  payment  of  the  pro- 
ceeds to  the  creditor  constitutes  a  transfer  within  the  meaning  of  the  bank- 
ruptcy act.^"**  A  trustee  in  bankruptcy  who  mingles  the  funds  of  the  estate 
with  his  own,  and  afterward  becomes  bankrupt  himself,  cannot  pay  out  of  the 
funds  deposited  in  his  name,  the  amount  due  the  estate  of  which  he  is 
trustee.  ^"^ 

(II)   Transfer  by  indirection. —  Where  a  debtor  conveyed  property  to  his 
wife  without  any  consideration  and  she  mortgaged  it  in  favor  of  has  creditors, 


94.  Bailey  v.  Baker  Ice  Machine  Co.  239 
U.  S.  268,  35  Am.  B.  R.  814,  819,  60  L.  Ed. 
275,  36  Sup.  Ct.  50,  affg.  31  Am.  B.  R.  503, 
209  Fed.  603. 

95.  Rogers  v.  Fidelity  Sav.  Bank  &  Loan 
Co.  (D.  C,  Ark.),  23  Am:  B.  R.  1,  172  Fed. 
735.  In  the  case  of  National  Bank  of  New- 
port V.  Herkimer  County  Bank,  225  U.  S. 
178  28  Am.  (B.  R.  218,  22-2,  56  L.  Ed.  1042,  32 
Sup.  Ct.  fi33,  it  is  said :  "  It  is  not  the  mere 
form  or  method  of  the  trajisaetion  that 
the  act  condemns,  hut  the  appropriation  hy 
the  insolvent  debtor  of  a  portion  of  his  prop- 
erty to  the  payment  of  a  creditor's  claim, 
so  that  thereby  the  estate  is  depleted  and 
a  creditor,  obtains  an  advantage  over  other 
creditors." 

96.  Carson,  etc.,  Co.  v.  Chicago,  etc.,  'Trust 
Co.,  182  U.  S.  438,  6  Am'.  B.  E.  814,  45 
L.  Ed.  1171,  21  Sup.  'Ot.  906;  Jaquith  v. 
Alden,  VS9  U.  S.  78,  82,  9  Am.  B.  E.  773,  47 
L.  Ed.  717,  23  iSup.  Ct.  649;  New  York  Co. 
Nat.  Bank  v.  Massey,  192  U.  S.  138,  11  Am. 
B.  R.  42,  48  L.  Ed.  380,  24  Sup.  Ct.  199; 
In  re  Fixen  &  Co.  (C.  C.  A.,  9th.  Cir.),  4 
Am.  B.  R.  10,  102  Fed.  296;  In  re  Arndt 
(D:  C,  Wic),  4  Am'.  B.  R.  773,  104  Fed. 
234;  In  re  Sloan  (D.  C,  la.),  4  Am.  B.  E. 
356,  102  Fed.  116;  West  v.  Bank  of  Lahoma 

(Sup.  Ct.,  Okla.),  16  Am.  B.  R.  733,  16  Okla. 
508,   86   Pac.   59;    In  re  Warner,  Fed.  Cas. 
-17,177;  In  re  Clark,  Fed.  Cas.  2,812. 

Payment  of  money .^  In  a  suit  by  a  trus- 
tee in  bankruptcy  to  eet  aside  an  alleged 
preferential  payment  it  appeared  that  the 
bankrupt  while  insolvent  executed  a  mort- 
gage to  a  realty  company  which  delivered 
to  him  its  check  on  defendant's  bank;  that 
one  K,  in  exchange  for  the  realty  com- 
pany's check  gave  the  bankrupt's  broker  his 
own  check  on  another  bank;  that  the  broker 
deposited  K's  check  in  his  own  bank  and  drew 
his  check  to  the  order  of  defendant  for  which 
he  received  notes  of  the  bankrupt  held  by 
defendant;  that  defendant  had  reasonable 
cause  to  believe  that  the  bankrupt  was  in- 
solvent, but  did  not  have  any  interest   in 


the  realty  company,  it  was  held  that  a  decree 
dismissing  the  complaint  on  the  theory  that 
there  had  been  no  real  transfer  of  cash  by 
the  bankrupt  to  defendant,  should  be  re- 
versed. Obermcier  v.  Eass  (C.  C.  A.,  2d 
Cir.),  34  Am.  B.  R.  37,  219  Fed.  529. 

97.  Sieg  V.  Greene  (C.  C.  A.,  8th  Cir.),  35 
Am.  B.  E.  150,  225  Fed.  955. 

98.  Grant  v.  National  Bank  of  Auburn  (D. 
C,  N.  Y.),  28  Am.  B.  R.  712,  197  Fed.  581. 

99.  Wolff  Mfg.  Co.  V.  Battreal  Shoe  Co. 
(Mo.  Kan.  City  Ct.  of  App.),  35  Am.  B.  E. 
895,  180  S.  W.  306,  holding  that  where  a 
creditor^  under  an  agreement  with  his  debtor, 
takes  goods  from  the  debtor's  store  just  prior 
to  banliruptcy  .and  with  full  knowledge  of 
the  debtoi^s  insolvency,  such  transfer  is  a 
voidable  preference  under  the  bankruptcy  act. 

100:  Galbraith    v.     Whitaker     (Sup.     Ot , 
Minn.),  32  Am.  B.  R.  113,  138  N.  W.  772. 
101.  Block  V.  Rice    (D.   C,  Pa.),  21  Am. 

B.  E.  6®!,  167  Fed.  693.  , 
Payments  on  account  of  loans,  made  dur-  ' 

ing  insolvency  and  within  the  four  months' 
period,  constitute  preferences.  In  re  Colton 
Export  &  Import  Co.  (C.  C.  A.,  2d  Cir.), 
10  Am'.  B.  E.  14,  121  Fed.  663.  So  held 
where  payment  was  made  from  the  general 
funds  of  the  bankrupt,  although  the  loan 
was  made  for  a  particular  purpose  but  not 
used  therefor.  In  re  Kearney  (D.  C,  Pa.) 
21  Am.  B.  E.  721,  167  Fed.  995. 

The  repayment  of  stolen  money  does  not 
constitute  a  preference,  the  person  to  whom 
it  is  restored  being  in  entire  ignorance 
both  of  the  theft. and  the  restoration.  Mc- 
Naboe  v.  Columbian  Manufacturing  Co     (C 

C.  A.,  2d  Cir.),  18  Am.  B.  R.  684,  153  Fed. 
967.  In  the  above  case  the  president  of  a 
bankrupt  corporation  converted  into  cash  a 
portion  of  its  assets  and  repaid  himself,  as 
agent  of  another  corporation,  money  which 
he  had  stolen  from  its  funds  and  applied 
to  the  uses  and  purposes  of  the  bankrupt 
and  it  was  held  that  such  repayment  did 
not  constitute  a  preference  under  the  bank- 
ruptcy act. 
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it  was  held  to  be  a  preference  by  tbe  debtor. ^"^  If  a  transaction  was  entered 
into  for  the  purpose  of  indirectly  evading  the  provisions  of  the  act  and  pro- 
curing an  undue  preference  to  the  creditor,  it  is  voidable.^"®  Any  transfer 
whether  direct  to  the  creditor  or  for  his  benefit,  whereby  the  estate  was  depleted 
and  the  creditor  received  an  unfair  advantage  is  suiEcient.^"* 

(Ill)  Pwrtnership  (md  individual  assets. —  Any  scheme  or  device  resorted  to 
by  persons  in  contemplation  of  bankruptcy,  for  the  purpose  of  charging  the 
partnership  assets  with  individual  obligations  is  a  violation  of  the  act.^°^  So, 
on  the  other  hand,  any  scheme  or  device  resorted  to  by  a  creditor  for  the  pur- 
pose of  charging  the  individual  assets  of  a  partner,  with  the  co-partnership 
liabilities,  would  be  unlawful.^"®  So  a  transfer  of  the  firm  assets  to  one 
partner,  for  the  purpose  of  enabling  the  individual  creditors  of  the  purchasing 


102.  Gibson  v.  Dobie,  Fed.  Caa.  5,394,  14 
N.  B.  R.  156,  5  Bias.  198. 

103.  Roberts  v.  Johnson  (C.  C.  A.,  4th 
Cir.),-  18  Am.  B.  R.  132,  151  Fed.  567; 
Mason  v.  Nat.  Herkimer  Co.  Bank  (D.  C, 
N.  Y.),  21  Am.  B.  R.  98,  163  Fed.  920, 
revd.  on  other  grounds,  22  Am.  B.  R.  733, 
172  Fed.  529;  In  re  Beerman  (D.  C,  Ga.), 
7  Am.  B.  R.  43>1,  112  Fed.  663;  Frank  v. 
Musliner,  9  Am.  B.  R.  229,  76  N.  Y.  App. 
Div.    616;    78    N.    Y.    Supp.    369;    Block   v. 

'Academy  Ball  Room,  (D.  C,  N.  Y.),  34  Am. 
B.  R.  675,  221   Fed.  1004.       . 

Payment  or  transfer  by  indirection. —  T^on 
the  foreclosure  of  a  mortgage  upon  firm 
property,  there  remained  after  satisfaction 
of  the  mortgage  a  considerable  surplus 
belonging  to  the  bankrupt  firm.  One 
of  the  partners  directed  the  mortgagee  to 
pay  from  the  surplus  in  his  hands  a  debt 
due  a  creditor,  thereby  creating  a  preference. 
In  legal  effect  this  transaction  was  the  same 
as  a_  direct  payment  by  the  firm  to  prefer 
a  firm  creditor.  Johnson  v.  Hanley,  Hoye  & 
Co.  (D.  C,  R.  I.),  26  Am.  B.  R.  748,  188 
Fed.  752. 

Where  a  bank  received  security  for  bank- 
rupt's indebtedness  by  means  of  an  assign- 
ment of  a  mortgage  executed  by  the  bank- 
rupt to  a  third  party,  in  determining 
whether  the  transaction  constituted  a  pref- 
erence, it  must  be  determined  by  its  effect 
and  not  by  its  form;  as  the  court  must 
look  at  results  and  not  at  the  devious  ways 
by  which  they  are  accomplished.  In  re 
McDonald  &  Sons    (D.  C,  S.  Car.),  24  Am. 

B.  R.  446,  178  Fed.  487,  affd.  25  Am.  B.  R. 
948.     And   see   Walters  v.   Zimmerman    (D. 

C,  Ohio),  30  Am.  B.  R.  776,  780,  208  Fed. 
62,  where  mortgage  to  secure  loan  from 
president  of  bank  for  the  payment  of  a  debt 
due  the  bank  was  held  a  preference;  mod- 
ified by  Marsh  v.  Walters  (C.  C.  A.,  1st  ■ 
Cir. ) ,  34  Am.  3.  R.  85,  220  Fed.  805. 

The  payment  of  a  bankrupt's  note,  which 
was  secured  by  a  chattel  mortgage  on  his 
stock  of  goods,  by  the  purchaser  of  said 
goods,  who  had  assumed  the  mortgage  as 
part  of  the  purchase  price,  has  the  same  / 
legal  effect,  so  far  as  the  giving  of  a  pref- 
erence to  the  holder  of  the  note  is  fton- 
cemed,   as  if  the  payment  had  been   made 


by  the  bankrupt  himself.  Wickwire  v. 
Webster  City  Sav.  Bank  (Sup.  Ct.,  la.),  27 
Am.  B.  R.  157,  133  N.  W.  100. 

Acceptance  of  mortgage  security. — ^Where 
in  an  action  by  a  trustee  in  bankruptcy 
againt  two  directors  of  a  'bankrupt  corpora- 
tion to  recover  alleged  preferential  payments, 
it  appeared  that  each  of  the  defendants  had 
advanced  certain  amounts  to  the  corporation, 
that  thereafter  the  wife  of  one  of  the  di- 
rectors advanced  a,  certain  amount  to  the 
corporation  receiving  a  mortgage  as  security, 
with  the  understanding  that  $3,500  of  the  i 
amount  advanced  by  each  defendant  should  be 
included  in  the  mortgage;  that  the  mortgage 
adyanced  the  amount  less  the  sums  paid  to 
the  defendants  by  checks  of  the  corporation 
which  they  indorsed  to  her;  it  was  held 
that  the  transaction  did  not  constitute  a 
preferential  transfer  to  the  defendants,  and, 
therefore,  no  recovery  should  be  allowed 
against  them.  Withoft  v.  Andrews  (D.  C, 
Calif.),  33  Am.  B.  R.  536,  217  Fed.  421. 

Sale  of  notes  under  judgment  of  State 
court. — A  sale  of  notes,  belonging  to  a  bank- 
,  rupt,  which  had  been  attached  in  actions 
against  him  by  creditors  in  another  State, 
while  he  was  insolvent,  does  not  constitute  a 
preference,  where  the  bankrupt  made  no 
transfer  of  the  notes  and  did  not  suffer  or 
•procure  the  judgment  made  in  the  actions 
against  him.  De  Friece  v.  Bryant  (D.  C, 
Ky.),  37  Am.  B.  K.  275,  232  Fed.  233. 

104.  Grandison  v.  Nat.  Bank  of  Rochester 
(C.  C.  A.,  2d  Cir.),  36  Am.  Pr.  R.  43«,  231 

Fed.  800;  and  see  National  Bank  of  Newport 
T.  National  Herkimer  County  Bank,  225  U.  S. 
178,  184,  28  Ami.  B.  R.  218,  56  L.  Ed.  104>' 
32  Sup.  Ct.  633. 

105.  In  re  Jones  &  Cook  (D.  C,  Mo.),  4 
Am.  B.  R.  141,  100  Fed.  781.  See  Am.  Bankr. 
Dig.  i  479.     , 

106.  Matter  of  Frazer  (D.  C,  N.  Y.),  34 
Am'.  B.  R.  467,  221  Fed.  83,  holding  that 
where  a  creditor  of  a  partnership  knowing 
that  the  insolvency  of  the  firm  was  imminent 
and  having  reasonable  cause  to  believe  that 
the  effect  of  the  indorsement  of  the  firm  notes 
by  an  individual  partner,  who  was  solvent, 
would  be  to  constitute  a  preference,  the  pay- 
ment of  such  note  from  the  individual  assets 
of  the  indorser  will  operate  as  a  preference. 
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partner  to  obtain  an  advantage  over  firm  creditors,  constitutes  a  preference.  ^"^ 
If  an  individual  member  of  a  firm,  while  the  firm  is  insolvent,  transfers  his 
property  in  payment  of  a  firm  debt,  it  constitutes,  an  unlawful  preference,  not 
by  the  firm,  but  by  the  individual  member.-^''* 

(IV)  Contfact  of  conditional  sale, —  The  lien  which  a  vendor  of  personal 
property  retains  under  a  .contract  for  the  sale  of  such  property  on  condition 
that  the  vendor  retains  title  notwithstanding  change  of  possession,  is  not  a 
transfer  of  such  property.  The  transfer  to  be  within  the  statute  must  be 
of  property  belonging  to  the  bankrupt.^**  A  conditional  sale,  made  for  value, 
and  filed  as  required  by  the  statute  is  not  a  preference,  though  made  within 
four  months  of  the  buyer's  adjudication  as  a  bankrupt. ^^* 

(3)  Intejstt  oe  good  faith.- — A  resultant  inequality  being  now  the  essence 
of  a  preference,  it  makes  no  difference  whether  the  transferee  was  (»oerced 
by  his  creditor.  ■'^■'^  The  section  prior  to  the  amendment  of  1910'  provided 
that  the  person  receiving  the  preference  "shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference;"  and  under  this 
clause  the  intent  of  the  bankrupt  to  prefer  was  required  to  be  shown.^^^ 
Under  the  section  as  it  then  existed  the  fact  that  the  transfer  was  made  in 
good  faith  was  immaterial,  if  made  within  "the  prescribed  period  to  secure  an 
antecedent  debt,  and  intended  and  accepted  as  a  preference,  and  so  resulted.  ^^^ 
As  the  section  now  stands  all  that  is  required  is  "  reasonable  cause  to  believe 
that  the  enforcement  of  such  judgment  or  transfer  would  effect  a  prefer- 
ence," without  regard  to  the  intent  of  the  bankrupt.  The  transfer  itself 
shows  the  intent;  the  other  elements  of  a  preference  being  present,  it  will 
be  presumed  that  when  he  made  the  transfer  he  intended  a  preference."*    But 

107.  In  re  Waite,  Fed.  Cas.  17,044,  1  Low.       Co.  v.  Wright   (C.  C.  A.,  Sth  Cir.),  31  Am. 
207.  B.  R.  125,  207  Fed.  535:  In  re  Farmers'  Co- 
Mortgage   on  individual  property. —  Based      operative  Co.  (D.  C,  N.  Dak.),  30  Am.  B.  R. 

on  the  principle  that  each  individual  partner  •  187,  202  Fed.  1005 ;  Matter  of  Anson  Mor- 
is liable  for  the  entire  partnership  indebted-  eantile  Co.  (D.  C,  Tex.),  38  Am.  B.  E.  952, 
ness,  a  preference  is  created  in  favor  of  a  203  Fed.  871. 

partnership  creditor  where  one  or  more  of  the  110.  Matter  of  Cohen  (D.  C,  N.  Y.),  20 
individual  partners  gives  a  mortgage  on  his  Am.  B.  R.  796,  163  Fed.  444. 
individual  property  in  favor  of  a  partnership  111.  See  Clarion  Bank  v.  Jones,  21  Wall, 
creditor  or  suffers  a  judgment  to  be  taken  325;  Giddings  v.  Dodd,  Fed.  Cas.  5,405;  In 
against  him  individually.  The  rule  stated  re  Batchelder,  Fed.  Cas.  1,098. 
applies  as  well  where  the  several  partners  112.  Kimmerle  v.  Farr  (C.  C.  A.,  6th  Cir.), 
have  not  been  individually  adjudicated  bank-  26  Am.  B.  R.  818,  189  Fed.  295;  Hardy  v. 
rupts  as  where  they  have  been  so  adjudicated.  Gray  (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R. 
Where  individual  partners  have  given  a  387,  144  Fed.  922,  75  'C.  0.  A.  562;  In  re 
preference  to  a  firm  creditor  the  bankruptcy  First  Nat.  Bank  of  Louisville  (C.  C.  A.,  6th 
court  has  jurisdiction,  although  the  partners  Cir.),  18  Am.  B.  R.  766,  155  Fed.  100,  84 
individually  have  not  been  adjudicated  bank-  C.  C.  A.  16;  Rutland  County  Nat.  Bank  v. 
rupts,  to  set  aside  such  preference  by  virtue  Graves  (D.~C.,  Vt.),  19  Am.  B.  R.  446,  156 
of  its  power  under  section  5-g  of  the  Bank-  Fed.  168;  Soule  v.  First  Nat'l  Bank  (Sup. 
ruptcy  Act  to  "marshal  the  assets  of  the  Ct.,  Idaho),  32  Am.  B.  R.  536,  140  Pac.  1098. 
partnership  estate  and  the  individual  estates  113.  Morgan  v.  First  Nat.  Bank  (C.  C. 
so  as  to  prevent  preferences  and  secure  the  A.,  4th  Cir.),  16  Am.  B.  R.  639,  145  Fed. 
equitable  distribution  of  the  property  of  the  466,  so  held  in  respect  to  a  trust  deed  ex- 
Several  estates."  Fort  Pitt  Coal  &  Coke  Co.  ecuted  in  good  faith  by  an  insolvent  to  se- 
V.  Diser  ( C.  C.  A.,  6th  Cir. ) ,  38  Am.  B.  R.  cure  an  antecedent  debt.  Brewster  v.  Goff 
566.  Lumber  Co.   (D.  C,  Pa.),  21  Am.  B.  R.  106, 

108.  Mayes  v.  PF.lmer  (C.  C.  A.,  9th  Cir.),  164  Fed.  127. 

31- Am.   B.   R.    225,   208    Fed.   07;    Mills  v.  114.  Hackney  v.  Raymond  Bros.  Clarke  Co. 

Fisher  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  237,  (Sup.  Ct.  Nebr.),  10  Am.  B.  R.  213,  214,  68 

159  Fed.  897,  87  C.  C.  A.  77.  Neb.  624,  citing  Johnson  v.  Wald   (C.  C.  A., 

109.  Bailey  v.  Baker  Ice  Machine  Co.,  239  5th  Cir.),  2  Am.  B.  R.  84,  93  Fed.  640;  Frost 
U.  S.  268,  35  Am.  B.  R.  814,  affg.  31  Am.  B.  v.  Latham  &  Co.  (D.  C,  Ala.),  25  Am.  B.  R. 
R.  593,  209  Fed.  603;   Big  Four  Implement  313,  J81  Fed.  866;  Patterson  v.  Baker  Gro- 
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where  a  debtor  pays  and  a  creditor  receives  the  amount  of  a  just  debt,  the 
good  faith  of  the  transactidn  will  be  presumed,  but  upon  proof  that  a  voidable 
preference  resulted  the  initial  presumption  is  destroyed.^^^  Good  faith  alone 
would  not  be  sufficient  to  preserve  the  transfer,  if  it  in,  fact  constituted  a 
preference. ^^®  It  is  conclusively  presumed  that  a  preference  was  intended 
when  the  effect  of  the  transaction  is  to  give  one  creditor  a  greater  percentage 
of  his  debt  than  other  creditors  of  the  same  class."'' 

(4)  Estate  must  be  diminished. —  (I)  In  general. —  There  can  be  no 
preferential  transfer  withciut  a  depletion  of  the  bankrupt's  estate.^^*  A 
fietitous  transaction  not  affecting  the  estate  of  the  debtor  or  th6  rights  of 
creditors  cannot  be  deemed  a  transfer,  although  assuming  tlie  form  of  one."® 
If  the  property  alleged  to  have  been  transferred  is  of  no  value  to  the  trusteB, 
representing  the  creditors,  as  where  it  consists  of  a  revocable  privilege,  of 
personal  value  to  the  bankrupt,  such  transfer  is  not  in  any  sense  a  pref erence.^** 
Where  the  holder  j>f  an  alleged  preference  actually  returns  the  property  to 
the  bankrupt  in  good  faith  before  bankruptcy  proceedings,  and  nothing  was 
paid  therefor  by -the  bankrupt,  and  his  estate  was  not  depleted  by  the  transfer^ 
the  alleged  holder  of  the  preference  is  relieved  from  liability.  ^^^  The  transfer 
must  consist  of  property  belonging  to  the  bankrupt ;  thus  if  an  indorser 
on  the  bankrupt's  note  pay  the  debt  and  credit  the  amount  thereof  on  an 
indebtedness  dne  by  the  indorser  to  the  bankrupt,  the  payment  is  not  a 
preference.  ^^ 


eery  Co.  (Sup.  Ct.,  Ore.),  33  Am.  B.  R.  74fl, 
144  Fac.  673;  Sdule  v.  First  Nat'l  Bank 
(Sup.  Ct.,  Idaho) ,  32  Am.  B.  R.  536,  14D  Pac. 
1098. 

115.  Wolff  Mfg.  Co.  V.  Battreal  Shoe  Co. 
(Mo.  Kan.  City  Ct.  of  App.),  35  Am.  B.  K. 
895,  180  S.  W.  396,  holding  that  proof  that 
a  preference  was  voidable  destroys  the  initial 
presumption  of  good  faith  on  the  part  of  a 
creditor  in  accepting  payment  of  his  just 
claim,  and  places  him  in  the  position  of  at- 
tempiSng  to  evade  and  defeat  the  application 
of  the  bankruptcy  law  to  the  estate  of  his 
insolvent  debtor. 

116.  Morgan  v.  First  Nat.  Bank  (C.  C.  A., 
4th  Cir.),  16  Am.  p.  R.  639,  145  Fed.  466; 
Matter  of  Gesas  (C.  C.  A.,  9th  Cir.),  16  Am. 
B.  E.  872,  146  Fed.  734. 

117.  In  re  McDonald  &  Sons  (D.  C,  S. 
Car. ) ,  24  Am.  B.  E.  446,  178  Fed.  487,  affd. 
25  Am.  B.  E.  948,  184  Fed.  986. 

118.  Stearns  Salt  &  Lumber  Co.  v.  Ham- 
mond (C.  C.  A.,  6th  Cir.),  33  Am.  B.  R.  484, 
217  Fed:  559,  holding  that  where  a  mortgage 
obligated  the  mortgagor  to  insure  the  prop- 
erty for  the  benefit  of  the  mortgage  trustee, 
"  as  a  further  security "  for  the  mortgage 
indebtedeess,  and  the  mortgagor  within 
twenty  days  of  its  bankruptcy  authorized 
the  trustee  to  pay  a  portion  of  the  proceeds 
of  the  policies  to  the  mortgagee  to  be  applied 
upon  an  open  unsecured^account,  such  pay- 
mejits  constituted  preferences,  within  the 
meaning  of  section  60  of  the  Bankruptcy  Act, 
as  they  operated  to  deplete  the  assets  avail- 
able to  the  general  and  unsecured  creditors, 

,and  the  trustee  of  the  bankrupt  mortgagor 
is  entitled  to  a  recovery  thereof.     , 

119.  In  re  Steam  Vehicle  Co.   (D.  C.,  Pa.), 


10  Am.  B.  R.  385,  121  Fed.  939;  Continen- 
tal &  Com.  Trust  &  Sav.  Bank  v.  Chicago 
Title  &  Trust  Co.  (U.  S.  Sup.  Ct.),  229  U.  S. 
435,  30  Am'.  B.  R.  624,  57  L.  Ed.  I'a68,  33 
Sup.  Ct.  829.  The  mere  preferential  transfer 
of  a  worthless  claim  does  not  come  within 
the  meaning  of  the  act.  Matter  of  Hamil- 
ton Automobile  Co.  (C.  C.  A.,  7th  Cir.),  31 
Am.  B.  R.  205,  200  Fed.;  596 ;  Root  Manufac- 
turing Vo.  V.  Johnson  (C.  C.  A.,  7th  Cir.), 
34  Am'.  B.  E.  247,  219  Fed.  397. 

120.  In  re  Martin  (C.  C.  A.,  3d  Cir.),  29 
Am.  B.  R.  623,  200  Fed.  940. 

121.  Lucey  v.  Matteson  (D.  C,  N".  Y.),  32 
Am.  B.  R.  782,  215  Fed.  224. 

122.  Payment  by  indorser  of  bankrupt's 
note. —  Bankrupt  executed  a  note  for  certain 
machinery  and  supplies,  and  the  payee  in- 
dorsed it,  discounted  it  at  a  bank  and  re- 
ceived, the  proceeds  for  its  own  use.  There- 
after; the  note  was  renewed  from  time  to 
time,  with  like  illdoraemeat.  The  payee,  in 
the  meantime,  had  pledged  to  the  bank  all 
of  its  assets,  intending  to  liquidate  its  busi- 
ness, and  at  the  time  of  the  last  renewal 
secured  the  note  by  specific  assigmnents  of 
accoimts,  as  collateral.  Within  four  months 
of  the  maker's  bankruptcy  and  before  the 
maturity  of  the  note,  the  payee,  acting  in  its 
own  behalf,  took  up  the  note  and  received 
back  its  collateral.  The  amount  so  paid  was 
charged  by  the  payee  to  bankrupt  to  which  it 
was  indebted  in  a  large  sum,  and  on  bank- 
rupt's books  a  corresponding  credit  was 
given  to  the  payee,  the  charge  against  bank- 
rupt, however,"  not  being  known  to  the  bank, 
Seld,  that  since  the  payment  to  the  bank  was 
not  made  by  bankrupt,  either  directly  or  in- 
directly,   so    that    its    assets    were    thereby 
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(II)  Fair  consideration  for  present  loan. —  Where  the  transfer  consists  of 
the  giving  of  a  fair  security  for  a.  present  loan,  and  does  not  diminish,  the 
general  fund,^^  or  a  pledge  or  payment  for  a  consideration  given  m  the 
present  or  to  be  given  in  the  future,  whether  in  money,  goods,  or  services,  no 
preference  results.*^*  Where  a  deed  of  trust  is  given  to  a  bank  to  secure 
the  payment  of  a  present  loan  it  is  valid. *^^ 

(III)  Payments  on  account;  net  residi  rule. —  Where  the  net  result  of  the 
transactions  complained  of  was  to  increase  rather  than  deplete  the  estate,  there 
can  be  no  preference.  For  instance  where  payments  are  made  on  a  running 
account  between  the  parties,  in  the  regular  course  of  business  for  goods  sold 
and  delivered  within  the  four  months'  period,  without  knowledge  on  the 
part  of  the  creditor  of  the  debtor's  insolvency,  and  the  effect  was  to  keep 
the  account  alive,  with  the  result  that  new  credits  were  extended  and  new 


depleted,  such  payment  did  not  constitute  a 
preference,  the  amount  of  which-  could  be  re- 
covered by  bankrupt's  .  trustee.  National 
Bank  of  Newport  v.  National  Herkimer 
County  Bank,  225  U.  S.  90,  28  Am.  B.  E.  218, 
56  L.  ed.  995,  32  Sup.  Ct.  657,  affg.  22  Am. 

B.  K  733,  172  Fed.  529. 

Where  a  partner  negotiated  loans  from  a, 
bamk  on  his  own  notes,  indorsing  them  in 
the  name  of  the  firm,  assumption  of  the  pay- 
ment of  such  notes  to  the  bank  by  the  firm 
within  four  months  of  the  partner's  bank- 
ruptcy and  the  subsequent  payment  thereof 
to  the  bank  by  the  firm,  did  not  constitute 
a  preference  to  the  bank,  aa  the  credlitor  did 
not  receive  any  of  the  bankrupt's  property. 
Catchings  v.  Chatham  Nat.  Bank  (C.  C  Av, 
2d  Cir.),  24  Am.  B.  R.  843,  180  Fed.  103. 
See  also  Aiello  v.  Crampton  (C.  C.  A.,  8th 
dr.),  29  Am.  B.  R.  1,  201  Fed.  891. 

123.  In  re  Wolf  (D.  C,  la.),  3  Am.  B.  E. 
555,  «8  Fed.  74;  First  Nat.  Bank  v.  Penn. 
Trust  Co.  (C.  C.  A.,  3d  Cir.),  10  Am.  B.  E. 
782,  124  Fed.  968;  Tiffany  v.  Boatman's 
Sav.   Bank,   18  Wall.   375;    In  re  Noel    (D. 

C,  Md.),  14  Am.  B.  E.  715,  137  Fed.  694; 
McDonald  V.  Clearwater  Ey.  Co.  (C.  C, 
Idaho),  21  Am.  B.  R.  182,  164  Fed.  1007; 
O'Connel'l  v.  City  of  Worcester  (Mass.  Sup. 
Ct.),  38  Am.  B.  R.'913,  114  N.  E.  201. 

Transfer  for  present  consideration. —  It  is 
not  every  transfer  by  an  insolvent  within 
the  four  months'  period  that  is  voidable  by 
his  trustee  in  bankruptcy,  but  the  transfer 
to  be  voidable  must  be  on  account  of  a  pre- 
existing debt;  and  when  one  gives  an  insol- 
vent present  value  for  a  transfer  of  property, 
or  when  he  makes  an  exchange  of  property, 
there  is  no  preference.  Ernst  v.  Mechanics' 
&  Sletals  Nat.  Bank  (C.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  289,  201  Fed.  664,  affd.  231  U.  S. 
50,  31  Am.  B.  E.  291,  58  L.  Ed.  115,  34  Sup. 
Ct.  20. 

Loan  by  officer  to  insolvent  corporation. — 
A  chattel  mortgage,  authorized  by  a  corpora- 
tion in  financial  difficulty,  prior  to,  but  ac- 
tually executed  after,  the  receipt  of  a  loan  of 
money  by  an  officer,  and  director,  which  was 
actually  delivered  to  the  corporation,  is  not 
a  preference  under  the  Bankruptcy  Act  or 


section  66  of  the  NeTK  York  iStock  Corpora- 
tion Law.  Matter  of  Metropolitan  Dairy  Co. 
(C.  C.  A.,  2d  Cir.),  35  Am.  B.  R.  466,  224 
Fed.  444. 

Transfer  to  secure  present  indebtedness. — 
The  maker  of  a  note  on  the  same  day  exe- 
cuted a  mortgage  on  his  real  estate  to  In- 
dorsers  as  security  and  thereupon  a  bank 
discounted  the  note.  The  indorsers  unknown 
to  the  bank  agreed  not  to  record  the  mort- 
gage, and  it  was  not  recorded  until  twenty 
days  before  the  bankruptcy  of  the  maker. 
Thereafter  the  indorsers  assigned  the  mort- 
gage to  the  bank.  It  was  held,  that  the 
mortgage  was  not  a  preference,  as  it  was  ac- 
cepted by  the  indorsers  in  good  faith  as 
security.  Matter  of  Mosher  (D.  C,  N.  Y.), 
35  Am.  B.  R.  284,  224  Fed.  739. 

124.  Furth  V.  Stahl,  10  Am.  B.  R.  442, 
205  Pa.  St.  439.  See  also  Dressel  v.  North 
State  Lumber  Co.    (D.  C,  N.  Car.),  9  Am. 

B.  E.  541,  119  Fed.  531,  holding  that  the 
return  of  money  to  a  bankrupt  advanced  to 
the  bankrupt  upon  a  check  under  an  agree- 
ment that  it  was  to  be  used  to  obtain  a  loan, 
which  was  not  made,  is  not  a  preferential 
payment  to  the  bankrupt. 

Security  for  present  and  future  loans. — • 
Where  an  assignment  of  security'  for  present 
and  future  loans  was  made  by  a  'bankrupt 
while  solvent,  the  loan  and  each  advancement 
thereafter  made  l^ere,  in  substantial  effect, 
in  exchange  for  present  seciirity  and,  under 
the  rule  that  a  -security'  given  for  present 
loan  is  not  a  preferfoce,  even  though  the 
debtor  be  insolvent,  such  assignment  did  not 
constitute  a  preference.  In  re  Sayed  (D.  C., 
Mich.),  26  Am.  B.  E.  444,  185  Fed.  962. 

125.  In  re  Jackson  Brick  &  Tile  Co.    (D. 

C,  Mo.),  26  Am.  B.  E.  915,  189  Fed.  636, 
(revd.  on  other  grounds,  27  Am.  B.  R.  673, 
195  Fed.  188),  citing  In  re  Union  Feather  & 
Wool  Mfg.  Co.  (C.  C.  A.,  7th  Cir.),  7  Am. 
B.  R.  472,  112  Fed.  774,  50  C.  C.  A.  524; 
City  Bank  v.  Bruce  (C.  C.  A.,  4th  Cir.),  6 
Am.  B.  E.  311,  109  Fed.  69,  48  C.  C.  A.  236; 
Stedman  v.  Bank  (C.  C.  A.,  8th  Cir.),  9  Am. 
B.  E.  4,  117  Fed.  237,  54  C.  C.  A.  269;  Far- 
mers' Bank  v.  Carr  (C.  C.  A.,  4th  Cir.),  11 
Am.  B.  R."  738,  127  Fed.  690,  62  C.  C.  A.  446. 
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goods  placed  in  stock  increasing  the  bankrupt  estate,  such  payments  are  not 
voidable  as  preferences.^^®  A  transfer  of  property  by  a  bankrupt  which 
does  not  exceed  in  value  the  amount  due  the  creditor  on  its  mortgage  and  the 
amount  of  money  actually  paid  by  him  to  unsecured  creditors  by  agreement 
with  the  bankrupt,  does  not  constitute  a  preference."''  Where  a  bankrupt  • 
within  four  months  prior  to  bankruptcy  pays  a  creditor  with  money  that  is 
exempt  under  the  State  law  such  payment  does  not  constitute  a  preference."* 

(IV)  Svhstitution  of  securities. —  The  substitution  of  securities  pledged  for 
an  old  loan,  as,  for  instance,  the  exchanging  of  accounts  receivable  between 
an  insolvent  debtor  and  one  of  his  creditors,  does  not  create  a  preference, 
because  there  is  no  diminution  of  the  debtor's  estate  whereby  the  creditors 
may  be  injured."®  An  absolute  transfer  of  an  account  against  an  insolvent 
debtor  made  in  good  faith  to  a  person  who  afterward  purchases  goods  from 
the  debtor  and  gives  in  payment  therefor  the  account  thus  transferred  to  him, 
-is  not  a  transaction  especially  prohibited  by  the  bankruptcy  act.^^" 

(5)   Payment  of  antecedent  debts. — Any  transfer  within  the  statutory 


126.  Chisholm  v.  First  Nat.  Bank  (111.  Sup. 
Ct.),  35  Am.  B.  K.  598,  109  N.  E.  657; 
Jaquith  v.  Alden,  180  U.  S.  78,47  L.  ed.  717, 
23  Sup.  Ct.  649. 

Payments  on  a  running  account. — Where 
a  creditor  has,  a  claim  on  a  running  account 
for  goods  sold  and  delivered  during  the  four 
months'  period,  the  account  being  made  up 
of  debits  and  credits,  leaving  a  net  amount 
due  from  the  bankrupt  estate,  payments 
made  within  such  period  without  knowledge 
of  the  debtor's  insolvency  are  not  preferences. 
Wild  &  Oo.  V.  Provident  Life  &  Trust  Co.,  214 
U.  S.  292,  22  Am.  B.  R.  109,  53  L.  ed.  10O3, 
^29  Sup.  Ct.  619,  revg.  18  Am.  B.  R.  506,  153 
Fed.  562. 

Where  the  account  between  the  bankrupt's 
estate  and  the  person  charged  with  having 
received  a  preference  is  an  account  current, 
the  balance  of  the  account,  when  the  trans- 
actions cease,  is  to  be  taken  in  the  determina- 
tion of  whether  there  has  been  an  advance- 
ment by  the' bankrupt's  estate  which  would 
constitute  a  voidable  preference.  If  the  bank- 
rupt's estate  has  not  been  diminished  there 
has  been  no  voidable  preference.  Dunlap  v. 
-Seattle  National  Bank  (Wash.  Sup.  Ct.),  38 
Am.  B.  R.  937,  161  Pac.  364. 

187.  Russell's  Trustee  v.  Mayfield  Lumber 
Co.  (Ct.  of  App.,  Ky.),  32  Am.  B.  R.  357, 
164  S.  W.  783. 

128.  First  Nat.  Bank  of  Cleveland  v.  Orten 
(Sup.  Ct.,  Okla.),  33  Am.  B.  R.  108,  142  Pac. 
1096. 

129.  In  re  Reese-Hammond  Fire  Brick  Co. 
(C.  C.  A.,  3d  Cir.),  25  Am.  B.  R.  323,  181 
Fed.  641,  citing  Collier  on  Bankruptcy  (8th 
ed.),  p.  6157 ;  Lloyd  v.  Sickles  (Wash.  Sup. 
Ct.),  38  Am.  B.  R.  785,  162  Pac.  979;  Clark 
V.  Iselin,  21  Wall.  369;  Stewart  v.  Piatt, 
101  U.  S.  731,'  25  L.  Ed.  816;  Birnhisel  v; 
Firman,  22  Wall.  170;  In  re  Weaver,  Fed. 
Cas.  17,307 ;  Butt  v.  Carter,  Fed.  Cas.  1,844. 
See  Am.  Bankr.  Dig.  §  506. 

Exchange  of  securities. —  In  Cook  v.  TuUis, 


18  Wall.  332,  the  Supreme  Court  uses  the 
following  language:  "A  fair  exchange  of 
values  may  be  made  at  any  time,  even  if 
one  of  the  parties  to  the  transaction  be  in- 
solvent. There  is  nothing  in  the  bankruptcy 
act,  either  in  its  language  or  object,  which 
prevents  an  insolvent  from  dealing  with  his 
property,  selling  or  exchanging  it  for  other 
property  at  any  time  before  proceedings  in 
bankruptcy  are  taken  by  or  against  him, 
provided  such  dealings  be  i3onducted  without 
any  purpose  to  defraud  or  delay  his  creditors 
or  give  preference  to  any  one,  and  does  not 
impair  the  value  of  his  estate.  An  insolvent 
is  not  bound;  in  the  misfortune  of  his  in-' 
solvency,  to  abandon  all  dealings  with  his 
property;  his  creditors  can  only  complain  if 
he  waste  hia  estate  or  give  preference  in  its 
disposition  to  one  over  another.  Hia  dealinpa 
will  stand  if  it  leave  hia  estate  in  as  good 
plight  and  condition  as  previously."  ,  The 
language  was  quoted  by  the  Supreme  -Court 
in  the  case  of  Stewart  v.  Piatt,  101  U.  S. 
818.  The  same  principle  may  be  found  an- 
nounced in  Jaquith  v.  Alden,  189  U.  S.  78, 
9  Am.  B.  R.  773,  47  L.  ed.  717,  23  Sup.  Ct. 
649. 

In  the  case  of  Sawyer  v.  Turpin,  91  U.  S. 
114,  120,  23  L.  Ed.  235,  the  Supreme  Court 
aaid :  "  It  is  too  well  settled  to  require  dia- 
cussion  that  an  exchange  of  securities  within 
the  four  months  is  not  a  fraudulent  prefer- 
ence within  the  meaning  of  the  Bankruptcy 
Law,  even  when  the  creditor  and  the  debtor: 
know  that  the  latter  is  insolvent,  if  the  se- 
curity given  up  is  a  valid  one  when  the 
exchange  is  made,  and  if  it  be  undoubtedlv 
of  equal  value  with  the  security  substituted 
for  it." 

130.  Hackney  v.  Raymond  Bros.  Clarke  Co. 
('Sup.  Ct.,  Nebr.),  10  Am:  B.  R.  213,  214,  68 
Nebr.  624 ;  Lyon  v.  Clark,  124  Mich.  100,  105, 
88  N.  W.  104'6;  North  v.  Taylor,  6  Am.  B.  R. 
233,  61  N.  Y.  App.  Mv.  253,  70  N.  Y.  Supp. 
338. 
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time  by  way  of  payment  on  or  security  of  an  antecedent  debt  is  a  preference.  ^^^ 
As  a  corollary  to  the  propdsitibii  that  only  transfers  which  diminish  the  estate 
of  the  bankrupt  are  preferences,  it  may  be  stated  that  preferences  arise  only 
in  the  case  of  antecedent  debts.  The  distinction  between  a  security  and  a 
preference  is  determined  in  accordance  with  that  corollary^  Property  trans- 
ferred by  a  borrower  at  the  time  of  receiving  the  loan,  and  for  the  purpose 
of  making  the  lender  safe,  is  a  security.  Its  validity,  if  unaccompanied  by 
positive  fraud,  is  recognized  and  enforced  in  bankruptcy.  But  a  transfer 
intended  to  enable  one  to  secure  payment  of  an  antecedeiit  debt  is  a  pref- 
erence, if  its  effect  is  to  give  that  creditor  an  advantage  over  others.  If 
that  is  not  its  effect,  it  is  a  valid  payment!^^^    Whether  a  debt  secured  by  a 


131.  In  re  Beldlng  (D.  C,  Mass.),  8  Am. 
B.  R.  718,  116  Fed.  1016;  In  re  Cobb  (D.  C, 
N;  Car.),  3  Am.  B.  R.  129,  96  Fed.  821;  In 
re  Wolf  (D.  C,  la.),  3  Am.  B.  E.  555,  98 
Fed.  74;  In  re  Jones  (D.  C,  S.  Car.),  9  Am. 

B.  R.  262,  118  Fed.  673;  In  re  Montgomery, 
Fed.  Cas.  9,732;  Coggeshall  v!  Potter,  Fed. 
Cas.  2,955.  Biut  compare  Brooks  v.  Davis, 
Fed.  Cas.  1,650';  Adams  v.  Merchants'  Bank, 
2  Fed.  174,  It  is  suggested  that  In  re  Sand- 
erljn  (D.  C,  N.  Car.),  6  Am.  B.  R.  384,  109 
Fed.  857,  is  more  reliable  authority  here  than 
is  McNair  v.  Mclntyre  (C.  C.  A.,  4th  Cir.), 
7  Am.  B.  E.  638,  113  Fed.  113,  that  reversed 
it;  Feilhaeh  Co.  v.  Russell  (C.  C.  A.,  6th 
Cir.),  37  Am.  B.  R.  285,  233  Fed.  412; 
Conners  v.  Brockport  Nat.  Bank  (D.  C, 
Maine),  32  Am'.  B.  R.  882,  214  Fed.  847; 
Schener  v.  KatzofF  (D.  C,  N.  Y.),  37  Am.  B. 
R.  476,  233  Fed.  473;  Matter  of  Mosher   (D. 

C,  N".  Y.),  35  Am.  B.  R.  284,  224  Fed.  739. 
In  Louisiana,  a  conveyance  of  real  estate 

by  an  insolvent  husband,  within  the  four 
months'  period,  to  his  wife,  does  not  con- 
stitute a  preference,  under  section  60-b, 
where  the  subject-matter  of  the  conveyance 
does  not  exceed  in  value  the  total  property 
of  the  wife.  Cromila  v.  Wilcombe  (C.  C.  A., 
5th  Cir.),  IS  Am.  JB.  R-.  143,  151  Fed.  470. 
Payment  of  rent  within  four  months  of 
hankruptcy. — ^A  payment  by  a>  bankrupt 
within  four  months  of  bankruptcy  to  be  ap- 
plied to  rent  not  within  the  current  year 
constitutes  a  voidable  preference,  where  the 
landlord  knew  or  had'  reasonable  cause  to 
know  that  the  tenant  was  insolvent.  Matter 
of  BergdoU  Motor  Co.  (D.  C,  Pa.),  35  Am. 
B.  R.  32,  225  Fed.  87. 

132.  City  National  Bank  v.  Bruce  (C.  C. 
A.,  4th  Cir.),  6  Am.  B.  R.  311,  109  Fed.  69, 
48  C.  C.  A.  236,  citing  text. 

The  difference  between  preferences  in  pay- 
ment of  antecedent  debts,  and  securities 
given  at  the  time  of  incurring  liabilities  was 
clearly  stated  by  Justice  Davis  of  the 
United  Stats  Supreme  Court  in  Tiffany  v. 
Boatman's  Savings  Inst.  (18  Wall.  376),  who 
said :  "  Neither  the  terms  or  policy  of  the 
bankrupt  act  are  violated  if  these  collaterals 
be  taken  at  the  time  the  debt  is  incurred. 
His  (the  bankrupt's)  estate  is  not  impaired 
or  diminished  in  consequence,  as  he  gets  a 
present  equivalent  for  the  securities  he 
pledges  for  the  repayment  of  the  money  bor- 


rowed. Nor  in  doing  this  does  he  prefer  one 
creditor  over  another,  which  is  one  ol  the 
great  objects  of  the  bankrupt  law  to  prevent. 
The  preferences  at  which  this  law  is  directed  - 
can  only  arise  in  case  of  antecedent  debts. 
To  secure  such  a  debt  would  be  a  fraud  on 
the  act,  as  it  would  work  an  unequal  distribu- 
tion of  the  bankrupt's  property;  and,  there- 
fore, the  debtor  and  creditor  are  alike  pro- 
hibited from,  giving  or  receiving  any  security 
whatever  for  a  debt  already  incurred,  if  the 
creditor  had  good  reason  to  believe  ihe  debtor 
to  be  insolvent.  But  the  giving  of  securities 
when  the  debt  is  cj-eated  is  riot  within  the 
law,  and  if  the  transaction  be  free  from'  fraud 
in  fact,  the  party  who  loans  the  money  can 
retain  them  until  the  debt  is  paid.  In  the 
administration  of  the  bankrupt  law  in  Eng- 
land this  subject  has  frequently  come  before 
the  courts,  who  have  uniformly  held  that  ad- 
vances may  be  made  in  good  faith  to  a  debtor 
to  carry  on  his  business,  no  matter  what  his 
condition  may  be,  and  that  the  party  making 
these  advances  can  lawfully  take  securities 
at  the  time  for  their  repayment.  And  the 
decisions  in  this  country  are  to  the  same 
effect.  (Hilliard  on  Bankruptcy,  333,  ch.  10, 
sec.  10;  Hutten  v.  Crutwell,  1  El.  &  Bl.  15; 
Harris  v.  Rickett,  4  Hurl.  &  N.  1 ;  Bruteston 
V.  Cooke,  6  E.  &  B.  296 ;  Lee  v.  Hart,  34  Eng, 
Law  and  Eq.  569;  Belle  v.  Simpson,  2  H. 
&  N.  410;  Hunt  v.  Mortimer,  10  B.  &  C.  44; 
Ex.  p.  Shouse,  Crabb  R.  482;  Wadsworth  v. 
Tyler,  Fed.  Cas.  17,032,  2  N.  B.  R.  101;- 
quarto. ) " 

Security  for  clearance  loan. —  Where  bank- 
rupts, who  were  stockholders,  obtained  from 
defendant  banks  at  the  beginning  of  banking 
hours,  day  or  clearance  loans,  and  later  in 
the  same  day,  when  bankrupts  were  insolvent 
and  the  banks  had  reasonable  cause  to  believe 
them  to  be  so,  delivered  to  the  banks,  upon 
demand,  a  large  quantity  of  collaterals  as 
security,  the  transactions  constituted  prefer- 
ences and  the  securities  were  recoverable  by 
bankrupts'  trustees.  Ernst  v.  Mechanics'  & 
Metals  Nat.  Bank  (C.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  28'9,  201  Fed.  664,  affd.  231  U.  S. 
50,  31  Am.  B.  R.  291,  58  L.  Ed.  115,  34  Sup. 
Ct.  20. 

Mortgage  to  secure  funds  to  pay  antece- 
dent debt. — A  mortgage  given  by  an  insol- 
vent within  four  month  of  being  adjudicated 
to  secure  money  borrowed  at  the  time  for  the 
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transfer  or  lien  is  antecedent  must  be  determined  as  of  the  date  of  the  transfer 
or  lien.^^*  A  transfer  of  goods  within  the  four  months'  period  in  part  pay- 
ment of  unsecured  debts,  constitutes  a  preference,  and  the  trustee  is  entitled 
to  the  goods  or  their  value,  if  possible.  ^^*  The  delivery  of  a  horse  either  in 
payment  of  a  debt  or  as  security  therefor,  is  a  preference,  and  must  be  deliv- 
ered to  the  trustee  for  the  benefit  of  the  estate. ■'^^  The  assignment  of  a  policy 
of  fire  insurance,  within  the  statutory  period,  as  security  for  an  antecedent 
debt,  constitutes  a  preference.  ^^®  A  transfer  of  firm  property  in  payment 
of  an  individual  partner's  antecedent  debt  is  a  preference, ^^'^  but  the  firm 
must  be  adjudged  bankrupt  before  a  suit  can  be  broiight  to  avoid  it.^^?  But 
if  the  debt  is  secured  by  an  inchoate  statutory  lien  the  payment  thereof  is  not 
a  preference. ^^*  Payments  may  be  made  in  discharge  of  a  valid  lien,  either 
legal  or  equitable."" 

(6)  MoETGAGE  OF  PEOPEETT.^A  transfer  may  include  a  mortgage  of  the 
bankrupt's  property  as  well  as  an  absolute  conveyance."^  Thus,  a  chattel 
mortgage,  given  on  the  verge  of  bankruptcy,  may  constitute  an  unlawful 
preference."^  A  mortgage  is  a  security  and  a  transfer,  and  subject  to  the 
provisions  of  subsections  a  and  h.  Such  a  mortgage  or  transfer  as  consti- 
tutes a  preference  under  subsection  a  is  not .  voidable  under  subs^tion  h 
unless  the  creditor  who  receives  it,  or  is  benefited  by  it,  or  his  agent,  has 


purpose  of  preferring  a  certain  creditor, 
where  the  lender  knew  or  had  reasonable 
cause  to  believe  that  such  was  his  purpose, 
is  void.  Matter  of  Stone  (Ref.,  Mass.),  37 
Am.  B.  R.  138. 

133.  Matter  of  Mossier  Co.  (C.  C.  A.,  7th 
Cir.),  38  Am.  B.  R.  604. 

134.  In  re  Ansley  Bros.    (D.  C,  K  Car.), 

18  Am.  B.  R.  457,  153  Fed.  983. 

135.  In  4-e  Nechamkus  (D.  C,  N".  Y.),  19 
Am.  B.  R.  189,  155  Fed.  867,  holding  that 
any  claim  of  the  creditor  for  stable  hire, 
medical  attendance,  etc.,  for  the  horse  in 
excess  of  the  value  of  its  use  must  he  pre- 
sented, and  in  a  proper  way  may  be  con- 
sidered as  an  expense  of  the  receiver  in  bank- 
ruptcy. 

136.  Hanson  v.  Blake  &  Co.   (D.  C,  Mc), 

19  Am.  B.  R.  325,  350,  155  Fed.  342,  holding 
that  the  assignee 'has  no  equitable  lien  upon 

The  insurance  money;  State  Bank  of  Clear- 
water V.  Ingram  (C.  C.  A.,  5th  Cir.),  38  Am. 
B.  R.  447. 

137.  In  re  Gillette  et  al.  (D.  C,  N.  Y.), 
5  Am.  B.  R.  119,  104  Fed.  769.  See  also  In 
re  Beerman  (D.  C,  Ga.),  7  Am.  B.  R;  431, 
112  Fed.  662. 

138.  Withrow  v.  Fowler,  Fed.  Caa.  17,919. 
Compare  Amsinck  v.  Bean,  22  Wall.  395;  In 
re  Hines  (D.  C,  Pa.),  16  Am.  B.  R.  495, 
144  Fed.  142. 

139.  In  re  Lynn  Camp  Coal  Co.  (Cir.  Ct., 
Ky.),  2  Am.  B.  R.  60,  168  Fed.  998. 

140.  A  subcontractor  under  agreement  to 
furnish  materials  to  a  contractor,  which  had 
agreed  to  construct  certain  buildings  for  a 
railway  company,  after  the  railway  company 
had  agreed  to  see  that  it  was  jaid  for  ma- 
terials delivered,  filed  a  lien,  and  thereafter 
the  railway  company,  the  contractor,  its  sure- 
ties, and  the  subcontractor  with  other  claim- 


ants a,ll  entered  into  an  agreement  for  the 
settlement  of  the  differences  which  had  arisen 
and  for  the  payment  of  all  legitimate  lien- 
able  claims,  and  the  railTv^ay  cftmpany  and  the 
suretiesdeposlted  a  certain  sum,  more  than 
six  months,  prior  to  the  commencement  of 
bankruptcy  proceedings  against  the  contrac- 
tor, for  the  payment  of  such  claims,  which 
had  to  be  severally  approved  by  the  parties 
to  the  agreement.  It  was  held  that  the  fact 
that  the  bankrupt  joined  with  his  cotrustees 
in  approving  the  settlement  of  the  subcon- 
tractor's claim,  within  four  months  of  his 
adjudication,  does  not  constitute  the  paj^nent 
a  voidable  preference;  and  that  said  agree- 
ment gave  the  subcontractor  an  equitable  lien 
good  as  against  the  trustee  in  bankruptcy. 
Root  Manufacturing  Co.  v.  Johnson  (C^  C. 
A.,  7th  Cir.),  34  Am.  B.  R.  247,  219  Fed.  397. 

141.  In  re  Coffey  (Ref.,  N.  Y.),  19  Am.  B. 
'  R.  148,  164,  holding  that  the  effect  of  a  mort- 
gage, being  to  enable  the  mortgagee  to  obtain 
a  greater  percentage  of  his  debt  {han  other 
creditors,   renders  it  a  voidable  preference. 

Mortgage  prior  to  four  months'  period. — 
A  real  estate  mortgage,  given  more-  than  four 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  the  mortgagor,  can  only 
be  avoided!  for  actual  fraud,  although  not 
recorded  untij  within  four  months  of  the  fil- 
ing of  the  petition  in  bankruptcy.  Matter  of 
Mosher  (D.  C,  N.  Y.),  35  Am.  B.  R.  284, 
224  Fed.  739. 

142.  Coder  v.  McPherson  (C.  C.  A.,  8th 
Cir.),  18  Am.  B.  R.  523,  152  Fed.  951;  Rut- 
land County  Nat.  Bank  v.  Graves  (D.  C, 
Vt.),  19  Am.  B.  R.  446,  156  Fed.  168;  In  re 
Hickerson  (D.  C,  Idaho),  20  Am.  B.  R.  682, 
162  Fed.  345 ;  Brooks  v.  Bank  of  Beaver  City 
(Sup.  Ct.>  Kans.),  25  Am.  B.  R.  890,  109  Pao. 
409.    See  Am.  B.  R.  Dig.  §  538. 
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reasonable  cause  to  believe  that  it  was  intended  to  give  a  preference.*^  Tlie 
receipt  by  the  mortgagee,  shortly  before  the  bankruptcy,  of  certain  specific 
property  from  the  bankrupt,  by  virtue  of  a  contract  of  purchase  in  con- 
nection with  another  and  separate  transaction  does  not  constitute  a  pref- 
erence, barring  proof  of  the  claim  under  the  mortgage.^**  The  taking  of 
a  chattel  mortgage  by  a  creditor  to  secure  the  payment  of  an  overdue  debt^ 
shortly  before  the  institution  of  proceedings  in  bariruptcy  by  or  against  him,_ 
is  usually  suggestive  of  insolvency,-  and  should  be  carefully  scrutinized."^ 
A  partnership  mortgage  given  within  the  four  months'  period  and  while 
the  partnership  was  insolvent,  to  secure  the  individual  debt  of  a  member  of 
the  firm,  constitutes  a  voidable  preference,  upon  the  adjudication  in  bank- 
ruptcy of  the  partnership."®  And  the  assi^ment  of  a  mortgage  given  within 
the  four  months'  period  by  an  insolvent  corporation  has  been  held  to  consti- 
tute a  preference."'  If  a  mortgage  be  given  partly  for  an  antecedent  debt 
and  partly  for  a  present  consideration  it  is  voidable  as  a  preference  to  the 


14a.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  E.  513,  152  VeA.  943,  modifying  16 
Am.  B.  E.  583,  affd.  213  U.  S.  223,  22  Am. 
B.  E.  1,  53  L.  ed.  772,  29  Sup.  Ct.  436;  Stock- 
grower's  State  Bank  of  Mountain  Home  v. 
Corker  (C.  C.  A.,  9th  Cir.),  34  Am.  B.  E. 
392,  220  Fed.  614. 

A  m.ortgage  given  hy  an  insolvent  debtor 
within  the  four  months'  period  is  void  under 
I  60-b  where  the  creditor  had  reasonable 
cause  to  believe  a  preference  intended.  In 
re  Tindel  (D.  C,  S.  Car.),  18  Am.  B.  E.  773, 
155  Fed.  456.  Or  where  the  creditor  received 
the  mortgage  with  knowledge  of  the  bank- 
rupt's insolvency.  Pittsburg  Plate  Glass  Co. 
V.  Edwards  (C.  C.  A.,  8th  Cir.),  17  Am;.  B. 
R.  447,  148  Fed.  377.  Where  it  does  not 
appear  whether  the  mortgagor  was  insolvent 
when  the  mortgage  was  given  or  not,  but  he 
was  insolvent,  and  the  mortgagee  knew  it 
when  he  took  possession,  the  mortgage  con- 
stitutes a  preference.  In  re  Eeynolds  (D.  C, 
Ark.),  19  Am.  B.  E.  666,  153  Fed.  295.  In  re 
Herman  (DC  C,  Iowa),  31  Am.  B.  E.  243, 
207  Fed.  594,  in  which  case  a  chattel  mort- 
gage was  given  immediately  prior  to  bank- 
ruptcy to  secure  a  present  loan,  and  also  an 
antecedent,  loan,  and  it  was  held  that  the 
mortgage  was  a  void  preference,  although  it 
was  made  pursuant  to  an  agreement  made 
when  the  first  loan  was  made,  prior  to  the 
four  months'  period. 

Taking  of  chattel  mortgage  by  bank;  rea- 
sonable .cause  to  believe. —  Where  a  banker 
finds  that  a  customer,  already  in  debt  to  the 
bank,  is  running  behind;  that. his  transac- 
tions indicate  a  loss  in  business;'  that  his 
balances  are  becoming  depleted;  that  his  de- 
mands for  additional  loans  are  pressing  and 
frequent;  that  his  overdrafts  are  the  subject 
of  special  attention,  and  that  his  credit  is  so 
overstrained  that  the  banker  will  not  pay 
checks,  even  for  very  small  amounts,  it  is  fair 
to  conclude  that  the  taking  of  a  chattel  mort- 
gage or  any  other  lien  by  the  bank  upon  all 
that  the  debtor  has,  must  have  been  with 
reasonable  cause  to  believe  that  foreclosure 


of  the  mortgage  would  create  a  preference. 
Eosenthal  v.  Bronx  National  Bank  ( D.  C.,  N. 
Y.),  35  Am.  B.  E.  273,  222  Fed.  S3. 

Present  and  past  consideration. — Where  a 
debtor  being  indebted  to  a  father  and  son  and 
also  to  others,  gives  a  mortgage  to  the  father 
covering  both  debts  and  secures  thereon 
money  to  pay  the  son,  and  the  father  fails  to 
make  reasonable  inquiries  as  to  the  solvency 
of  the  debtor,  such  mortgage  constitutes  a 
preference.  Matter  of  Stone  (Ref.,  Mass.), 
37  Am.  B.  R.  138. 

144.  Mills  V.  VirginiaJOaroIina  Lumber  Co. 
(C.  C.  A.,  4th  Cir.),  20  Am.  B.  E.  750,  164 
Fed.  168,  modg.  18  Am.  B.  R.  218,  151  Fed. 
642. 

145.  Hussey  v.  Eichardson-Roberts  Dry 
Goods  Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  E. 
511,  148  Fed.  598. 

Mortgage  as  "security  for  note. — A  bank- 
rupt corporation,  witiiin  four  months  of 
bankruptcy,  purchased  certain  shares  of 
stock  from  another  corporation  and  gave  its 
check  in  payment.  The  bank  on  which  the 
check  was  drawn  rejected  payment  three 
times  for  lack  of  funds,  and  the  bankrupt 
finally  gave  its  note  secured  by  a  deed  of 
trust  or  mortgage,  which  the  vendor  accepted, 
without  attempting  to  prevent  the  bankrupt 
from  disposing  of  the  stock.  Evidence  exam- 
ined and  held  that  the  mortgage  constituted 
a  voidable  preference  which  may  be  set  aside 
by  the  trustee.  Security  Trust  and  Savings 
Bank  v.  Staats  Co.  (C.  C.  A.,  9th  Cir.),  37 
Am.  B.  R.  547,  233  Fed.  514. 

146.  In  re  W.  J.  Floyd  &  Co.  (D.  C,  N. 
Car.),  19  Am.  B.  R.  438,  156  Fed.  206. 

147.  In  re  Mills  Co.  (D.  C,  N.  Car.),  20 
Am.  B.  R.  501,  162  Fed.  42.  See  Am.  B.  R 
Dig.  §  520. 

An  assignee  of  a  chattel  mortgage,  con- 
stituting a  voidable  preference,  who  forecloses 
and  appropriates  the  proceeds,  is  liable  to  the 
trustee  in  bankruptcy  of  the  mortgagor. 
Neilbach  Co.  v.  Russell  (C.  C.  A.,  6th  Cir.), 
37  Am.  B.  R.  28S,  233  Fed.  412. 
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extent  of  tke  antecedent  debt."*  A  chattel  mortgage  given  to  secure  a  present 
loan,  but  ■wbicL.  was  really  for  tke  purpose  of  obtaining  payment  of  an  ainte- 
cedent  debt  is  a  preference."®  Where  a  mortgagee  under  a  chattel  mortgage, 
containing  a  {>rovision  covering  after  acquired  property  which  is  void  under 
a  State  statute,  takes  possession  of  such  property  within  the  period,  of  four 
months  with  full  knowledge  of  the  mortgagor's  inscdvency,  the  transaction  con- 
stitutes a  voidable  preference. ^^"^  The  taking  of  possession  of  property  covered 
by  an  unrecorded  chattel  mortgage  within  the  four  months'  period  consti- 
tutes a  voidable  preference. ^^^  A  mortgage  on  exempt  and  non-exempt  prop- 
erty may  be  avoided  as  preferential  so  far  as  it  pertains  to  the  non-exempt 
property.^®* 

(7)  Notes  and  checks. —  It  is  not  the  giving  of  a  note  by  the  bankrupt 
to  a  creditor  that  constitutes  a  preference,  but  the  payment  thereof  within 
the  four  months'  period.^^*  But  the  delivery  of  the  note  of  a  third  person 
constitutes  a  preference. ^^*  Payments  on  a  note  or  check  even  where  there 
is  an  indorsement  by  a  solvent  party-constitutes  a  preference. ^^^  A  post-dated 
check  constitutes  a  transfer  at  the  time  of  its  payment,  and  the  question  of 
preference  under  the  statute  is  to  be  determined  by  the  conditions  existing 


148.  City  National  Bank  v.  Brace  (C  C 
A.,  4th  Cir.),  6  Am.  B.  R.  311,  109  Fed.  69, 
48  C.  C.  A.  236.  A  mortgage  mude  within 
the  four  months'  period  in  good  faith  to 
secure  a  present  loan  is  valid  hut  cannot  he 
sustained  as  a  security  for  antecedent  debts, 
although  mortgagee  believed  mortgagor  to  be 
solvent.  Farmers'  Bank  v.  Carr  (C.  C.  A., 
4th  Cir.),  11  Am.  B.  R.  733,  127  Fed.  690, 
62  C.  C.  A.  446;  In  re  Hull  (D.  C,  Vt.),  8 
Am.  B.  E.  302,  115  Fed.  858,  holding  that  a 
chattel  mortgage  given  within  the  four 
months'  period  to  secure  the  purchase  price 
of  a  present  sale  of  goods  is  valid  as  to  the 
goods  sold,  but  is  invalid  as  to  other  goods 
not  included  in  the  sale. 
'  Present  consideration. — ^Where  the  treas- 
urer and  stockholder  of  a  corporation  in 
order  to  enable  it  to  complete  contracts 
which  it  had  undertaken  within  four  months 
prior  to  his  bankruptcy,  mortgaged  his  real 
property  to  secure  a  loan  from  a  surety 
company  to  which  he  was  liable  as  indemni- 
tor for  ibonds  it  had  given  for  the  perform- 
ance of  the  contracts,  such  mortgage  will 
be  deemed  to  have  been  given  for  a  present 
consideration,  and,  hence,  is  not  a  frauaulent 
transfer 'or  a  preference.  Angle  v.  Bankers' 
Surety  Co.  (D.  C,  N".  Y.).,  32  Am.  B.  K.  71, 
210  Fed.  289. 

149.  The  directors  of  a  bank  to  which  the 
bankrupt  was  indebted,  after  their  bank  had 
refused  him  a  loan,  induced  another  bank  in 
which  they  were  also  directors,  within  four 
months  before  bankruptcy,  to  make  a  loan 
to  the  bankrupt  secursd  by  a  note  and  chat- 
tel mortgage.  The  latter  was  foreclosed  and 
the  proceeds  used  in  paying  the  first  bank. 
At  the  time  of  the  execution  of  the  mortgage 
the  bankrupt  had  other  debts  and  the  cashier 
of  the  first  bank  knew  that  his  account  was 
unsatisfactory.  The  enforcement  of  the  chat- 
tel mortgage  was  held  to  be  a  voidable  prefer-  - 
ence.    Stockgrower's  State  Bank  of  Mountain 


Home  V.  Corker  (C.  C.  A.,  9th  Cir.),  34  Am. 
B.  E.  392,  220  Fed.  614. 

150.  Grimes  v.  Clark  (C.  0.  A.,  4th  dr.), 
37  Am.  B.  E.  142. 

151.  Btooks  V.  Bank  of  Beaver  City  (Sup. 
Ct.,  Kans.),  26  Am.  B.  E.  890,  895,  109  Pac. 
409. 

152.  In  re  Bailey  (D.  C,  Utah),  24  Am.  B. 
E.  201,  176  Fed.  990. 

Mortgage  of  real  estate  exempt  as  home- 
stead.— ^A  mortgage  given  by  a  bankrupt  on 
real  estate  which  is  partly  exempt  as  a  home- 
stead under  State  law,  cannot  operate  as  a 
preference,  to  the  extent  of  bankrupt's  home- 
stead exemptions,  since  the  general,  creditors 
would  not  jbe  entitled  to  the  exempt  property 
in  any  event.  First  National  Bank  of  Lake 
Charles  v.  Lanz  (C.  C.  A.,  5th  dr.),  29  Am. 

B.  E.  247,253,  202  Fed.  117,  >21. 

153.  In  re  Wolf  &  Levy  (D.  C,  Tenn.), 
10  Am.  B.  E.  153,  122  Fed.  127.  ~ 

Payment  on  nate. — Where  a  debtor,  within 
four  months  of  bankruptcy,  sells  property 
and  receives  therefor  two  checks  payable  to 
a  bank,  with  which  a  note  held'  by  the  bank 
was  paid,  and  the  balance 'deposited  to  the 
credit  of  the  debtor  in  its  general  account, 
the  payment  on  the  note  is  a  voidable  pre- 
ference. Chisholm  v.  First  National  Bank  of 
Le  Eoy  (111.  Sup.  Ct.)i  35  Am.  B.  R.  598,, 
109  N.  E.  657. 

154.  Dickinson  v.  Bank  of  Richmond    (C 

C.  A.,  4th  Cir.),  6  Am.  B.  R.  551,  110  Fed. 
353. 

155.  Swarta  v.  Fourth  Nat.  Bank  (C.  C.  A., 
8th  Cir.),  8  Am.  B.  E.  673,  117  Fed.  1; 
In  re  Lyon  (C.  C.  A.,  2d  Cir.),  10  Am.  B. 
R.  25,  121  Fed.  723,  affg.  7  Am.  B.  R.  412, 
114  Fed.  326;  Landry  v.  Andrews,  6  Am. 
B.  R.  281,  21  E.  L  597;  In  re  HiU  Co. 
(0.  C.  A.,  7th  Cir.),  12  Am.  B.  E.  221,  130 
Fed.  315;  In  re  Deutschle  &  Co.  (D.  C,  Pa.), 
25  Am.  B.  E.  348,  182  Fed.  435. 
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at  sack  time.^^®  Payment  on  notes  within  the  four  months'  period,  although 
such  notes  were  given  for.  the  support  of  the  bankrupt's  business,  is  a  pref- 
erence. ^^^  A  payment  on  an  indorsed  note  which  relieves  the  indorser,  who 
is  good,  of  his  liability,  is  a  preference,  although  the  creditor  'may  not  have 
received  any  benefit  from  such, payment. ^^*  But  if  the  indorser  had  no 
knowledge  of  the  payment  and  did  nothing  to  induce  it,  the  payment  may 
not  be  regarded  as  a  preference ;  because  having  n.o  knowledge  of  it  he  had 
no  reasonable-  cause  to  believe  that  a  preference  would  result.  ^^®  If  the 
indorser  had  knowledge  of  the  bankrupt's  condition,  and  procured  the  pay- 
ments to.  be  made  so  ithat  he  might  be  relieved  from  his  obligation,  the  pay- 
ment is  a  preference.^®" 

(8)  Teansaction  of  bankii^g  business. —  The  inhibition  of  preferential 
transfers  by  this  section  does  not  prevent  the  transaction  of  the  business  of 
banking  in  the  ordinary  way.  As  will  be  observed  under  section  68,  relative 
.to  setoffs,  a  bank  may  set  off  against  a  claim  against  a  depositor  the 
amount  of  his  deposit,  and  prove  for  the  balance  due.^^-^  A  bank  may  take 
renewal  notes  in  extension  of  credit  and  receive  partial'  payment  of  the 
debt,  and  has  the  right  during  the  continuance  of  their  relations  to  pre- 
sume that  the  debtor  is  solvent  and  carrying  on  business  in  the  usual  way; 
and  if  it  turns  out  that  the  debtor  was  insolvent  the  creditor  may  receive 
payment  without  incurring  the  liability  of  having  to  restore  such  payment 
when  bankruptcy  intervenes.  A  restoration  of  preferential  payments  is 
required  of  the  bank  only  when  it  has  reasonable  cause  to  believe  that  a 
preference  will  result  from  such  payments  made  within  four  months  of  the 
bankruptcy.  ^^^ 


156.  In  re  Lyon  (C.  C.  A.,  2d  Cir.),  10 
Am.  B.  R.  25,  121  Fed.  723,  a%  7  Am.  B. 
E.  412,  114  Fed.  326.  If  the  bank  received 
the  bankrupt's  check  for  an  amount  to  be  ap- 
plied on  account  of  a  matured  note  held  by 
the  bank,  it  constitutes  a  voidable  preference. 
Ridge  Ave.  Bank  v.  Sundheim  (C.  C.  A.,  3d 
Cir.),  16  Am.  B.  E.  863,  145  Fed.  798;  In 
re  Starkweather  &  Albert  (».  C,  Mo.),  30 
Am.  B.  R.  743,  206  Fed.  797. 

157.  Ohio  Valley  Bank  v.  Mack  (C.  C.  A., 
6th  Cir.),  20  Am.  B.  R.  40,  163  Fed.  155. 

Where  a  bank  received  payment  on  a  note 
from  an  indorser,  a  corporation,  the  maker, 
another  corporation,  being  a  bankrupt,  the 
officers  of  both  corporations  being  the  same, 
it  was  not  a  preference.  Mason  v.  Nat. 
Herkimer  County  Bank  (C.  C.  A.,  2d  Cir.), 
22  Am.  B.  R.  733,  172  Fed.  529,  revg.  21 
Am.  B.  R.  98,  163  Fed.  920,  affd.  sub  nom. 
National  Bank  of  Newport  v.  Herkimer 
County  Bank,  225  U.  S.  90,  28  Am.  B.  R.  218, 
56  L.  Bd.  995,  32  Sup.  Ct.  657. 

158.  Swarts  v.  Bank  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  673,  117  Fed.  1. 

Security  transferred  to  an  accommoda- 
tion maker  of  a  promissory  note  for  the  bene- 
fit of  an  insolvent  debtor  constitutes  a  pre- 
ference. In  re  Bailey  &  Son  (D.  C.,  Pa.), 
21  Am.  B.  R.  911,  166  Fed.  982;  Landry  v. 
Andrews,  6  Am.  B.  R.  281,  '21  R.  I.  597. 

159.  Reber  v.  Schulman  k  Bro.   (O.  C.  A., 


3d  Cir.),  25  Am.  B.  R.  475,   183  Fed.   564, 
aflFg.  24  Am.  B.  E.  782,  179  Fed.  574. 

Payment  to  relieve  indorser. —  In  the 
cases  of  Kobusch  v.  Hand  (C.  C.  A.,  8th 
Cir.),  19  Am.  B.  E.  379,  156  Fed.  660,  84 
C.  C.  A.  372;  In  re  Sanderson  (D.  C,  Vt.), 
17  Am.  B.  R.  871,  149  Fed.  273,.  and  Brown 
V.  Streicher  (D.  C,  E.  I.),  24  Am.  B.  E. 
267,  177  Fed.  473,  the  party  benefited  by 
the  payment  made  by  the  bankrupt  either 
had  control  of  the  bankrupt  or  requested 
him  to  make  the  payment,  so  that  in  every 
instance  the  party  benefited  by  the  payment 
not  only  had  knowledge  thereof  but  actively 
participated  therein. 

160.  Brown  v.  Streicher  (D.  €.,  E.  I.),  24 
Am'.  B.  E.  267,  177  Fed.  473;  Kobusch  v. 
Hand  (C.  C  A.,  8th  Cir.),  19  Am.  B.  E. 
379,  156  Fed.  660y  84  C.  C.  A.  372.  See 
post  imder  this  section,  subtitle  "  Creditors 
only  to  he  preferred." 

161.  See  §  68,  Set-offs  and  counterclaims, 
E  ( 2 ) ,  and  cases  cited. 

162.  'Grandison  v.  Eobertson.(D.  C,  N.  Y.), 
34  Am.  B.  E.  609,  220  Fed.  985,  citing  Stud- 
ley  V.  Boylston  Nat.  Bank,  229  U.  S.  523, 
30  Am.  B.  E.  161,  33  Sup.  Ct.  806,  57  L.  Ed. 
1313;  Grant  v.  Nat.  Bank,  97  U.  S.  80,  24 
L.  Ed.  971;  Paper  v.  Stern  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  E.  592,  198  Fed.  642,  117 
C.  C.  A.  346;  In  re  Eggert  (C.  C.  A.,  7th 
Cir.),   4  Am.  B.   E.  449,   102  Fed.   735,  43 
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(9)  Deposit  of  money. — ^A  deposit  of  money  in  a  bank,  upon  an  open 
account,  subject  to  check,  is  not  a  transfer' constituting  a  preference,  although 
the  bank  as  a  creditor  has  the  right  to  set  off  its  claim  against  the  deposit.  ^*^ 
A  deposit  here  referred  to  is  a  deposit  received  in  the  usual  course  of  banking 
business,  and  not  one  which  is  "built  up"  or  deposited  under  unusual  cir- 
cumstances for  the  purpose  of  giving  a  preference  to  the  baink.^^  The  action 
of  a  bank  in  applying  the  deposit  or  any  portion  thereof  upon  the  depositor's 
indebtedness  to  the  bank  does  not  constitute  a  preferential  transfer, ^"^  if  at 
the  time  the  bank  bad  no  reason  to  believe  that  the  depositor  was  insolvent, 
and  there  was  no  collusion.^®®  If  the  deposit  is  made  as  a  part  of  a  scheme 
to  pay  the  depositor's  indebtedness  to  the  bank  after  he  became  insolvent, 
and  such  insolvency  was  known  to  the  bank,  it  is  a  voidable  preference/®'' 
Where  the  bankrupt  deposits  money  with  a  bank  under  an  arrangement 
with  it  and  other  creditors  that  the  money  was  to  be  received  for  the  purpose 
of  a  pro  rata  distribution  among  such  creditors,  the  trustee  in  bankruptcy  has 
no  enforceable  interest  in  the  arrangement.-'^  But  where  a  payment  is 
made  to  a  bank,  the  effect  and  purpose  of  which  is  to  protect  the  bank  on  a 
loan  made  by  it  sometime  before  such  payment,  it  will  be  regarded  as  a  pref- 


163.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir), 
12  Am.  B.  E.  221,  130'  Fed.. 315;  West  v. 
Bank  of  Lahoma  (Sup.  Ct.,  Okl.),  16  Am. 
B.  R.  733,  16  Okla.S0»,  86  Pac!  59.  As  to 
whether  a  payment  pf  a  clearing  house  check 
hy  a  clearing  house  association  is  a  prefer- 
ence, see  Rector  v.  City  Dep'osit  Bank  Co., 
200  U.  S.  405,  15  Am.  B.  R.  336,  50  L.  Ed. 
527,  26  Sup.=  Ct.  289.  As  to  effect  of  fraud 
or  collusion  between  oflBcers  of  bank  and 
bankrupt,  see  In  re  Wright-Dana  Hardware 
Co.  (D.  C,  N.  Y.),  31  Am.  B.  E.  192,  207 
Fed.  636. 

A  deposit  of  money  to  one's  credit  in  a 
bank  does  not  operate  to  diminish  the  estate 
of  the  depositor,  for  when  he  parts  with  the 
money  he  creates  at  the  same  time  on  the 
part  of  the  bank  an  obligation  to  pay  the 
amount  of  the  deposit  as  soon  as  the,  de- 
positor may  see  fit  to  draw  a  check  against 
it.  It  is  not  a  transfer  ot  property  as  a 
payment,  pledge,  mortgage,  gift  or  security. 
New  York  Co.  Nat.  Bank  v.  Massey,  192 
U.  S.  138,  11  Am.  B.  R.  42,  48  L.  Ed.  380, 
24  Sup.  Ct.  199 ;  Parker  v.'  First  Nat.  Bank 
(Sup.  Ct.,  Vt.),  34  Am;  B.  R.  669,  94  Atl.  1, 
holding  that  a  bank  with  knowledge  that  a 
debtor  is  about  to  file  a  petition  in  bank- 
ruptcy may  apply  on  the  debt  money  of  the- 
debtor  in  a  "  commercial  or  check  account," 
where  it  appears  that  the  deposit  was  gen- 
eral, subject  to  check  in  the  usual  course  of 
business. 

164.  Mechanics  &  Metals  National  Bank 
V.  Ernst,  231  U.  S.  60,  31  Am.  B.  R.  302, 
58  L.  Ed.  121,  34  Sup.  Ct.  22;  National  City 
Bank  v.   Hotchkiss,   231   U.   S.   50,  31   Am. 

B.  R.  291,  58  L.  Ed.  115,  34  Slip.  Ct.  20; 
Fourth  National  Bank  of  Wichita  v.  Smith 
(C.   C.   A.,   8th   Cir.),   38   Am.   B.   R.   771; 

German- American  State  Bank  v.  Larimer  (C. 

C.  A.,  8th  Cir.),  37  Am.  B.  R.  556,  25^ 
Fed.  501;  In  re  National,  Lumber  Co.  (C.  C. 
A.,  3d  Cir.),  32  Am'.  B.  R.  389,  212  Fed.  928. 


165.  In  re  Blsasser  (Ref.,  Pa.),  7  Am.  B. 
R.  21'5;  In  re  Little  (D.  C,  la.),  6  Am.  B. 
R.  682,  110  Fed.  621;  In  re  Smith  Thorn- 
dyke  &  Brown  Co.  (C.  C.  A.,  7th  Cir.), 
22  Am.  B.  R;  350,  170  Fed.  900. 
,  166.  Right  of  bank  to  apply  deposits  to 
indebtedness. — pWhere  bankrupt,  being  in- 
debted to  a  bank  upon  past  due  notes,  de- 
posited to  its  credit,  in  said  bank  a  sum 
loaned  to  it  upon  a  mortgage  given  by  it 
to  the  wife  of  its  secretary  and  treasurer, 
and  paid  the  bank  the  amount  of  its  indebt- 
edness with  interest  from  the  money  so  de- 
posited; -but 'the  evidence  was  not  sufficient 
to  show  that  at  the  time  of  the  payment 
bankrupt  was  insolvent  or  that  it  acted  in 
collusion  with  the  bank,  the  transaction  did 
not  constitute  a  voidable  preference,  since, 
in  the  absence  of  collusion,  fraud  or  insolv- 
ency of  the  bankrupt,  the  bank  did  not  need 
a  check  to  enable  it  to  get  the  money,  but 
had  the  right  to  apply  so  much  of  bank- 
rupt's deposit  as  was  necessary  to  the  pay- 
ment of  its  debt.  Walsh  v.  First  Nat.  Bank 
of  Maysville    (C.  C.  A.,  6th  Cir.),  29  Am. 

B.  R.  U»,  201  Fed.  522. 

167.  Johnson  v.  Gratbit  County  State  Bank 
(Mich.  Sup.  Ct.),  38  Am.  B.  R.  518,  160 
N.  W.  544. 

Acceptance  by  bank  of  check  from  de- 
positor.—Acceptance  by  a  bank  of  a  check 
of  a  depositor  m  payment  of  an  overdue  note, 
within  four  months  of  the  bankruptcy  of  the 
d.epositort  and  with  reasonable  cause  to  be- 
lieve that  the  transaction  would  result  in  a 
preference,  constitutes  a  payment,  not  a  set- 
off, and  effects  an  unlawful  preference.  KnoU 
V.  Commercial  Trust  Co.  (Pa.  Sup.  Ct.),  35 
Am.  B.  E.  379,  94  Atl.  750. 

168.  Lowell  V.  International  Trust  Co.  (C. 

C.  A.,  Ist  Cir.),  19  Am.  B.  R.  863,  158  Fed. 
781. 
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erence/*®  and  so  also  where  a  deposit;  is  made  with,  a  bank  after  it  had 
cause  to  believe  that  the  depositor  was  insolvent."'' 

(10)  Payment  of  wages. —  The  payment  of  wages  by  a  bankrupt  is  not 
a  preference."^  The  payment  of  checks  given  by  a  corporation  to  its  presi- 
dent for  present  advances  with  which  to  pay  its  workmen  their  weekly  wages 
is  not  a  preference.-''^ 

(11)  Teansfees  that  aee  voidable. —  The  practitioner  should  always 
have  in  mind  that,  under  the  present  law,  many  transfers  are  preferences 
in  name  but  not  in  fact.  To  be  the  latter,  the  remedy  prescribed  in  sub- 
section b  must  at  least  be  available.  The  transfers  must,  in  short,  be  void- 
able. Of  the  multitude  of  cases  under  the  present  law,  only  those  including 
the  element  of  reasonable  cause  to  believe, ^^*  are,  therefore,  still  in  point. 
The  others,  since  tjie  changes  made  in  §  57-g,  are  of  value  only  by  way  of 
possible  suggestion. 

f.  Effect  a  greater  percentage. — (1)  Peovisions  of  statute. —  Clause  a 
must  be  construed  as  making  a  judgment  or  transfer  a  preference  when  the 
effect  of  the  enforcement  thereof  would  be  to  enable  one  creditor  of  a  class  to 
obtain  a  greater  percentage  of  his  debt  than  any  other  creditor  of  the  same 
class.  Clause  h  as  amended  in  1910  authorizes  a  recovery  of  a  preference 
if  the  creditor  benefited  has  "reasonable  cause  to  believe  that  the  enforce- 
ment of  sUch  judgment  pr  transfer  would  effect  a  preference."  So  that  if  a 
creditor  receiving  a  transfer  within  the  four  months'  period  had  reasonable 
cause  to  believe  that  such  transfer  would  give  him  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same  class  would  receive,  it  constitutes 
a  preference  which  may  be  recovered  by  the  trustee."* 

(2)  Class  of  ceeditoes. — While  the  statute  does  not  define  the  word 
"class"  nor  state  in  terms  what  creditors  are  in  the  same  class,  there  is 
recognition,  in  the  statute  of  certain  classes  of  creditors  who  are  to  be  treated 
alike  in  the  distribution  of  the  bankrupt  estate;  as  for  instance,  creditors  to 

169.  Pratt  v.  Columbia  Bank  (D.  V.,  N.  B.  E.  Ill;  In  re  Feuerlicht  (Eef.,  N.  .Y.), 
Y.),  18  Am.  B.  E.  406,  157  Fed.  137.  8  Am.  B.  R.  550;  In  re  Abraham  Steers  Lum- 

Deposits  after  insolvency;  set-off. — ^Where  bar  Co.    (D.  C,  N.  Y.),  ft  Am.  B.  E.  315, 

an    insolvent    firm    deposits    securities    and  110   Fed.   738,   affd.   7   Am.   B.   R.  332,   112 

money  with   a  bank   after  the  cashier  has  Fed.  406. 

refused  payment  of  its  checks  and  requested  172.  In  re  Union   Feather  &  W.  Co.    (C. 

them  to  make  further  deposits,  and  a  few  C.  A.,  7th  'Cir.),  7  Am.  B.  E.  472,  112  Fed. 

hours  thereafter  an  involuntary  petition  in  774.    Compare  In  re  King  Co.  (D.  C,  Mass.), 

bankruptcy  is  filed  against  them,  a  voidable  7  Am.  B.  R.  619,  113  Fed.  110. 

preference  is  created,  and  the  deposits  can-  173.  See  this 'subject,  generally,  under  this 

not  be  allowed  to  the  bank  as  a  set-oflf  in  a  section,  post. 

suit  by  the  trustee  in  bankruptcy  to  recover  174.  Alexander  v.  Redmond   (C.  C.  A.,  2d 

them.     Mechanics  &  Metals   Nat.    Bank   v.  Cir.),   24  Am.  B.   E    620    180  Fed    92-   In 

Ernst,  231  U.  S.  60,  31  Am.  B.  R.  302,  aSg.  .re  Sayed   (D.  C,  Mich.),  26  Am.  b'.  R. '444. 

29  Am,  B.  R.  289,  201  Fed.  664.  185  Fed.  962;  Heyman  v.  Third  Nat'I  Bank 

Deposits  or  checks  by  insolvent  to  bank.—  (D.  C,  N.  J.),  32  Am.  B.  R.  716,  216  Fed. 

If  an  insolvent,  within  four  months  antece-  685. 

dent  to  bankruptcy,  makes  deposits  or  gives  Benefit     of    particular    creditor. Section 

checks  to  a  bank  to  enable  it  to  seeijre  a  pre-  60b  of  the  Bankruptcy  Act  refers  to  an  act  on 

ference,  the  transaction  will  be  held  void  as  the  part  of  the  bankrupt  whereby  he  surrend- 

a  preference.    American  Bank  &  Trust  Co.  y.  ers  or  incumbers  his  property  or  some  part 

Coppard  (0.  C.  A.,  5th  Cir.),  35  Am.  B.  E.  of  it  for  the  benefit  of  a  particular  creditor,. 

742,  227  Fed.  597.  and  thereby;  diminishes  the  estate  which  the 

170.  Ernst  v.  Mechanics  &  Metals  Nat.  Ba^ruptpy  Act  seeks  to  apply  for  the  bene- 
Bank  (C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  289,  fit  of  all  the  creditors.  Bailey  v.  Baker  Ice 
201  Fed.'  664,  affd.  sub  nom.  National  City,  Machine  Co.  (U.  S.  Slip.  Ct.),  239  U  S  268 
Bank  v.  Hotchkiss,  231  U.  S.  50,  31  Am.  B.'.  35  Am.  B.  E.  814,  60  L.  Ed.  275  sefciun' 
E.  291,  58  L.  Ed.  115,  34  Sup.  Ct.  20.  <5t.  50.                                                                *^' 

171.  Matter  of  Read   (Ref.,  N.  Y.),  7  Am^ 
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whom  taxes  are  owing,  employees  holding  claims  for  wages,  and  those  who  by 
the  laws  of  the  states  or  the  United  States  are  entitled  to  priority;"^  and  so 
also  certain  claims  secured  by  liens  on  the  property  of  the  bankrupt  are  enti- 
tled to  special  consideration.^'^®  Creditors  holding  such  claims,  and  the  general 
creditors  of  the  estate,  constitute  the  classes  of  creditors  of  which  the  act 
treats.^"  It  is  the  relation  of  their  claims  to  the  estate  of  the  bankrupt,  the 
percentage  their  claims  are  entitled  to  draw  out  of  the  estate  of  the  bankrupt, 
and  these  alone,  that  dictate  the  relations  of  the  creditors  of  the  estate,  and  fix 
their  classification  and  their  preferences."* 

(3)  Who  aee  ceeditoes  of  the  same  class. — :The  "greater  percentage" 
refers  only  to  creditors  of  the  same  class.  This'  is  the  reason  why  the  pay- 
ment of  wages  is  not  a  preference."®  If  the  effect  of  the  transfer  is  to 
enable  the  creditor  to  receive  out  of  the  debtor's  estate  a  larger  percentage 
of  his  claim  than  other  creditors  of  the  same  class,  it  constitutes  a  preference. -^^ 
Thus  a  mortgage,  which  enables  the  mortgagee  to  get  more  than  other  cred- 
itors, is  a  preference.^**  But  a  part  payment  to  one  creditor  is  not  a  pref- 
erence where  the  debtor  is  able  to  pay  his  other  creditors  the  same  percentage.**^ 
If  the  transaction  results  in  the  pro  rata  distribution  of  the  debtor's  estate 
among  all  his  creditors  it  does  not  create  a  preference,  although  the  creditors 
had  notice  of  the  debtor's  insolvency.**^    Payments  and  sales  in  the  general 


175.  iBankr.  Act,  §  64,  post. 

176.  Bankr.  Act,  §§  56b,  57e  and  57h,  ante. 

177.  Swarts  v.  Fourth  Nat.  Bank  (C.  C.  A., 
8th  Cir.),  8  Am.  B.  E.  673,  680,  117  Fed.  1. 

178.  Swarts  v.  Fourth  Nat.  Bank  (C.  C.  A.. 
8th  Cir.),  8  Am.  B.  R.  673,  117  Fed.  1. 

Joint  notes  signed  by  a  partnership  and 
also  by  its  memhers  and  joint  and  several 
notes  founded  on  a  partnership  debt  and 
signed'by  the  individual  members  of  the  firm 
only  are  both  in  the  same  class,  and  the  en- 
forcement of  a  judgment  upon  the  joint  and 
several  notes  will  effect  a  preference.  Ander- 
son V.  Stayton  State  Bank  (Ore.  Sup.  Ct.), 
38  Am.  B.  R.  4,  159  Pac.  1003. 

179.  In  re  Keller  (D.  C,  la.),  6  Am.  B. 
R.  334,  109  Fed.  118.  'Compare  Swarts  v. 
Fourth  Nat.  Bank  (C.  C.  A.,  8th  Cir.),  8 
Am.  B.  R.  673,  117  Fed.  1;  IVtills  v.  Fisher 
&  Co.  (C.  C.  A.,  6th  dr.),  20  Am.  B.  R.  237, 
241,  159  Fed.  897. 

180.  Brittain  Dry  Goods  Co;  v.  Bertenshaw 
(Sup.  Ct.,  Kan.),  11  Am.  B.  R.  629,  68  Kan. 
734;  Matter  of  Cotton  Export,  etc.,  Co.  (C. 
C.  A.,  2d  Cir.),  10  Am.  B.  R.  14,  121  Fed. 
663;  In  re  Douglass  Coal  &  Coke  Co.  (D.  C, 
Tenn.),  12  Am.  B.  R.  539,  131  Fed.  769; 
In  re  Mayo  Contracting  Co.  ( D.  C,  Mass. ) , 
19  Am.  B.  R.  551,  157  Fed.  469;  Mills  v. 
J.  H.  Fisher  &  Co.  (C.  C.  A.,  6th  Cir.),  20 
Am.  B.  R.  237,  159  Fed.  897,  holding  that 
it  is  not  a  preference  to  make  a  payment 
upon  a  running  account  of  purchases  a,nd 
payments  where  the  effect  was  not  to  diminish 
the  fund  to  which  the  creditors  look  for 
payment;  Harder  v.  Clark  (City  Ct.,  N.  Y.), 
23  Am.  B.  R.  756,  66  Misc.  584,  123  N.  Y. 
Supp.  1102. 

A  distress  for  rent  by  a  landlord  does  not 


enable  the  landlord  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors  of 
the  same  class,  where  there  is  but  one  land- 
lord. In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646. 

181.  In  re  Coffey  (Ref.,  N.  Y.),  19  Am. 
B.  R.  148,  16S. 

182.  Brittaitt  Dry  Goods  Co.  v.  Berten- 
shaw  (Sup.  Ct.,  Kan.),  11  Am.  B.  R.  629, 
68  Kan.  734. 

183.  Payments  to  creditors  share  and 
share  alike. —  In  the  case  of  In  re  Varley, 
&  Brauman  Clothing  Co.  (D.  C,  Ala.),  26 
Am.  B.  R.  840,  191  Fed.  459,  the  court  said  : 
"  If  the  reviewing  creditors  did  in  fact  believe, 
and  would  aa  prudent  business  men  reason- 
ably have  believed,  from  their  correspondence 
with  the  bankru|>t  that  the  small  payments 
were  made '  to  them,  share  and  share  alike 
with  all  the  other  creditors  of  the  bankrupt, 
from  the  proceeds  of  the  special  sale,  con- 
ducted by  the  bankrupt  for  that  purpose, 
then  the  receipt  of  them  by  the  creditors 
would  not,  in  my  opimon,  constitute  a  oid- 
able  preference,  even  though  the  bankrupt 
was  insolvent,  had  knowledge  of  its  condi- 
tion, and  made  them  with  intent  to  keep  tHe 
creditors  quiet,  and  not  to  distribute  its 
assets  equally  among  its  creditors,  and  even 
though  the  creditors  were  charged^  with 
knowledge  of  its  embarrassment  or  even  of 
its  insolvency.  The  usual  inference  to  be 
drawn  from  a  payment  made  by  an  insolv- 
ent of  an  intent  to  prefer  the  recipient 
would  in  that  event  be  displaced  by  the 
assurance  of  the  bankrupt  that  the  pay- 
ment was  not  exclusive,  but  was  shared  in 
by  all  creditors  alike." 
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course  of  business  do  not  constitute  prefereaces  wBere  tihe  net  result  is  to 
increase  tte  bankrupt's  estate. ^^ 

(4)  Test  a  geeatee  peecentage. —  The  test  of  a  preference,  under  tbe 
act,  is  the  payment,  out  of.  the  bankrupt's  property,  of  a  larger  percentage 
of  the  creditor's  claim  than  other  creditors  of  the  same  class  receive,  and 
not  the  benefit  or  injury  to  the  creditor  preferred.^**  An  intent  to  prefer, 
even  prior  to  the  amendment  of  1910,  was  not  required  to  be  specifically 
proven,  but  was  conclusively  presumed  from  the  effect  of  -the  transaction  in 
giving  one  creditor  a  greater  percentage  of  his  debt  than  any  other  creditor 
of  a  like  class. ^^^  The  transfer  must  be  such  as  to  effectually  dispose  of  the 
debtor's  property;  if  it  was  originally  and  remained  a  nullity  against  the 
debtor's  trustee  in  bankruptcy,  it  is  not  a  preference.  ^®^  It  is  the  effect  of 
the  transaction  which  will  control ;  if  the  transfer  results  in  certain  cred- 
itors being  paid  and  others  excluded,  the  other  elements  existing,  it  is  pref- 
erential.-'^^ This  requirement  as  to  equal  percentages  does  not  affect  tTie 
requirement  as  to  belief  that  a  preference  will  result  at  the  time  the  pay- 
ment was  made;  so  that  if  a  creditor  accepts  payment  of  a  percentage  of  his 
claim  believing  tha;t  other  creditors  receiv^  the  same  percentage  no  prefer- 
ence will  result.^*®  The  transfer  of  a  homestead  exemption  is  not  a  preference, 
since  it  is  not  subject  to  the  demands  of  creditors.^"* 

(5)  Intent  immateeial. —  The  logical  result  of  the  amendment  of  1903 
was  to  make  intent,  save  as  evidence  of  a  reasonable  cause  to  believe,  imma- 
terial ;  it  gave  place  to  the  new  element,  restdtant  inequity. ^®^     The  ameiid- 

184.  In  re  Sagor    (C.   C.   A.,  2d  Cir),    9 


Am.  B.  R.  361,  121  Fed.  659;  Jacquith  v. 
Alden,  189  U.  S.  78,  9  Am.  B,  R.  773,  47 
L.  Ed.  717,  23  Bup.  Ct.  649.  , 

185.  S'warts  v.  Fourth  Nat.  Bank  (C.  J. 
A.,   8th   Cir.),   8  Am.   B.   R.   673,  677,  117 

,  Fed.  1. 

Failure  to  show  greater  peTPentage. —  In 
an  action  by  a  trustee  in  bankruptcy  to  re- 
cover goods  which  were  returned  to  the 
vendor  under  unrecorded  conditional  sale 
contract,  and  which  were  of  less  value  than 
the  amount  due  defendant  under  such  con- 
tract, where  the  evidence  failed  to  show 
what  assets  came  into  the  trustee's  hands 
and  what  creditors  were  entitled  to  partici- 
pate therein  so  that  it  could  not  be  deter- 
mined whether  the  return  of  defendant's 
goods  resulted  in  giving  -it  a  greater  per 
centage  of  its  debts  than  had  or  would  be 
paid,  to  other  creditors,  an  essential  element 
of  a  voidable  preference  was  not  proven. 
Hart  V.  Emerson-Brantingham  Co.  (D.  C, 
Mo.),  30  Am,  B..R.  218,  203  Fed.  60. 

186.  iHackney  v.  Hargreaves  Bros.,  13  Am. 
B.  R.  164,  168,  68  Nebr.  624,  revg.  10  Am. 
B.  R.  213,  214,  68  Neb.  624;  In  re  McDonald 
d  Sons  (».  C,  So.  Car.),  24  Am.  B.  R.  446, 
17«  Fed.  487,  aM.  25  Am.  B.  R.  948,  184 
Fed.  98©;  In  re  Martin  (Ref.,  Tex),  27  Am. 
B.  R.  151.  holding  that  where  the  logical 
outcome  of  a  debtor's,  acts  in  securing  a 
creditor  is  to  give  such  creditor  a  greater  per 
cent,  on  its  debt  than  other  creditors,  intent 
on  the  part  of  the  debtor  to  give  a  preferen  « 
may  be  presumed  without  further  proof. 

187.  Rosenbluth  v.  De  Forest  &  Motch- 
kiss  Oo.  (Sup.  Ot.,  Conn.),  27  Am.  B.  R. 
35«,  81  Atl.  955. 


188.  In  re  Shantz  &  Son  Co.  (I>.  C,  N. 
Y.),  30  Am.  B.  R.  552,  205  Fed.  425. 

189.  Reasonable  cause  to  believe  that 
■greater  percentage  was  received. —  By  the 
-language  of  section  60b  of  the  bankruptcy  act, 
►a  parent  must  operate  as  a  preference  at 
the  time  it  is  made,"  or  not  at  .all,  amd  the 
belief  of  the  creditor  as  to  whether  it  will 
constitute  a  preference  or  not,  must  be  of 
the  time  the  payment  is  made.  This  is  true 
notwithstanding  the  clause  of  section  60a  that 
"  the  effect  of  the  enforcement  of  such  judg- 
ment or  transfer  ^Dill  le  to  enable  any  one  of 
his  creditors  to  obtain  .a  greater  percentage," 
etc.  Where  it  appears  that  tlie  percentage 
of  the  total  indebtedness  of  a-  bankrupt  paid 
during  the  four  months  period  amounted  to 
about  thirty  per  cent.,  which  was  about 
twenty-seven  per  cent,  in  excess  of  the  per- 
centage reoeivM  by  two  creditors  if  .each 
individual  payment  is  considered  alone,  and 
about  twelve  per  cent,  in  excess  if  the  total 
payments  made  to  the  two  creditors  be  con- 
sidered, and  it  also  appears  that  the  estate 
of  the  bankrupt  ias  been  reduced  to  cash  and 
will  pay  about  thirty  per  cent,  more  of  the 
total  indebtedness,  it  cannot  be  held  that  the 
two  creditors  at  the  time  they  received  the 
payments  had  reasonable  cause  to  believe 
that  a  preference  would  result  therefrom. 
Peck  &  Co.  V.  Whitner  ( C.  O.  A.,  8th  Cir.) ,  36 
Am.  B.  R.  722,  231  Fed.  893(. 

190.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th 
dr.),  20  Am.  B.  R.  237,  159  Fed.  897. 

191.  Compare  Crooks  v.  The  People's  Bank, 
«;^-.?-o^-  ^*'  ^6  N-  Y.  App.'^Div.  335, 
61  N.  Y.  Supp.  604;  Lazarus  v.  Eagan  (D. 
C,  Pa.),  30  Am.  B.  R.  287,  206  Fed  518 
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ment  of  1910  obviated  the  requirement  of  proof  of  intent,  by  making  it 
sufficient  to  prove  reasonable  cause  to  believe  that  the  transfer  would  result 
in  a  preference.  If  the  effect  of  the  act  was  to  create  a  preference,  and  such 
was  its  natural  consequence,  the  debtor  must  be  presumed  to  have  intended 
to  do  that  which  was  the  necessary  result  of  his  act.''*^ 

g.  Creditors  only  may  be  preferred.— (1)  In  geneeal.— Though  the  words 
"person"  and  "creditor"  are  used  interchangeably  in  this  subsection,  it  is 
clear  that  only  a  creditor  can  receive  a  preferencfe.^^*  A  long  line  of  decisions, 
many  of  them  already  referred  to,  are  to  the  effect  that  the  relief  sought  under 
this  section  extends  only  to  an  avoidance  of  a  preference  secured  by  the  lender 
himself  as  a  creditor,  or  as  the  practical  agent  of  one  who  is  a  creditor."* 
A  payment  for  transfer  to  anyone  other  than  a  creditor,  unless  for  the  latter's 
benefit,  falls  within  the  remedies  indicated  in  §§  67-e  and  70-e.  This  was 
also  so  under  the  former  law  though  voidable  preferences  and  fraudulent 
transfers  were  regulated  by  a  single  section. ^^^  Then,  as  now,  the  elements 
of  these  analogous  transactions  were  somewhat  different.  The  practitioner, 
therefore,  should  at  the  outset  of  a  suit  to  recover  decide  whether  the  proposed 
defendant  is  a  creditor  or  not.  Pleading,  proof,  and  possibly  judgment  will 
depend  upon  such  decision.  It  appearing  that  when  a  mortgage  was  executed 
and  filed  the  mortgagee  was  not  a  creditor,  such  mortgage  may  not  be 
attacked."^ 

(2)  Teansfee  to  anothee  poe  benefit  op  ceeditoe. —  As  already  indi- 
cated, a-  transfer  by  indirection  for  the  benefit  of  a  creditor  is  preferential."'' 
To  constitute  a  transfer  a  preference  it  is  not  necessary  that  it  be  made  direct 
to  the  creditor."*     The  language  of  section  60-b  shows  plainly  that  this  is  the 

192.  In  re  Dorr  (C.  C.  A.,  9th  Cir.),  28  198.  Gnandison  v.  Nat.  Bank  of  Rochester 
Am.  B.  E.  505,  196  Fed.  292,  citing  Western  (C.  C.  A.,  2d  Cirl),  36  Am.  B.  E.  438,231  Fed. 
Tie  &  Timber  Co.  v.  Brown,  196  U.  S.  508,       800. 

13  Am.  B.  E.  447,  25  Sup.  Ct.  339,  49  L.  Ed.  Transfer  for  benefit  of  creditor. —  In  the 

571.  case  of  National  Bank  of  Newport  v.  Herki- 

Intent   to   prefer.—.  Since   the   amendment  mer  Bank,  225  U.  S.  178,  28  Am:  B.  E.  218, 

of  1910  to  section  60b  of  the  bankruptcy  act,  56  L.  Ed.  1042,  32  Sup.  Ot.  C33,  Mr.  Justice 

if  a  creditor  knows,  or  has  reasonable  cause  Hughes  said:     "To  constitute  a  perfere^oe, 

to  believe,  that  its  debt  will  be  satisfied  in  it  is  not  necessary  that  the  transfer  be  made 

whole  oi  in  part  by  the  confession  of  a  judg-  directly  to  the  creditor.    It  may  be  made  to 

ment  within  four  months  of  the  bankruptcy  another  for  his  bemefit.    If  the  bankrupt  has 

of  the  debtor,  and  a  levy  and  sale  of  all  the  made  -a  transfer  of  bis  property,  the  effect  of 

personal  property  of  the  debtor,  to  the  ex-  which  Is  to  enable  one  of  his  creditors  to 

elusion  of  otjiervcreditors  of  the  same  class,  it  obtain  a  greater  percentage  ot  his  debt  than 

constitutes   the   receipt  of   a   preference   re-  aliother  creditor  of  the  same  class,  circuity  rf 

gardless  of   any  intent  on  the  part   of  the»  arrangement  will  not  avail  to  save  it.    *    *    * 

creditor  or  the  debtor.     Grant  v.  National  It  is  not    the  mere  form  or  method  of  the 

Bank  of  Auburn  (D.  'C.,.N.  Y.),  37  Am.  B.  <R.  transaction  that  the  act  condemns,  but  the 

329,  2i32  Fed.  201.  appropriation  by  the  insolvent  debtor  of   a 

193.  In  re  Kayser  ( C.  C.  A.,  3d  Cir. ) ,  portion  of  his  property  to  the  paymetat  of  a 
24  Am.  B.  E.  174,  177  Fed.  383 ;  Heyman  v.  creditor's  claim,  so  that  thereby  the  estate  is 
Third  Nat'l  Bank  (D.  C,  N.  Y.),  32  Am.  B.  depleted  and  the  creditor  obtains  an  advan- 
E.  716,  216  Fed.  68'5.  tage  over  other  creditors." 

194.  Johnstone  V.  Babb  (C.C  A.,  4th  Cir.),  Persons  to  be  benefited. — Where  a  bank- 
38  Am.  B.  E.  715.  rupt  contractor  has  given  an  a/ssignrnfent  of 

195.  Act  of  1867,  §  35.  In  the  Revised  money  due  under  a  building  con&act  to  a 
Statutes  this  section  was  broken  up  into  two,  subcontractor,  Vho  has  not  filed  a. mechanic's 
§■§  5128,  5129.  lien,  the  owners  are  not  persons  to  be  bene- 

196.  In  re  Clifford  ( D.  C,  la. ) ,  14  Am.  flted,  within  the  meaning  of  sections  60a  and 
B.  R.  281,  136  eFd.  475.  '60b  of  the  bankruptcy  act.    Jump  v.  Bernier 

197.  See  e.  Made  a  transfer  of  Ms  prop-  (Mass.,  Sup.  Ct.),  35  Am.  B.  E.  591,  108 
ert}f.—  (2)  Method  of  transfer,  ante.  M.  B.  1027. 

57     - 
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purpose,  where  it  declares  that  a  preference  is  voidable  if  "  the  person  receiv- 
ing it  or  to  be  benefited  thereby,  or  his  agent  acting  therein,"  shall  have 
reasonable  cause  to  believe  that  a  prefereiiice  was  intended. ^^®  To  constitute 
a  preferential  transfer,  it  is  iTmtiaterial '  to  whom  the  transfer  is  made,  if  it 
be  made  for  the  purpose  of  paying  the  claims  of  one  creditor  in  preference  to 
those  of  others.^"*  So  where  an  assignment  of  accounts  was  made  to  the 
president  of  a  bankrupt  corporation  and  he  Indorsed  the  notes  of  the  bank- 
rupt which  had  been  previously  discounted  at  a  bank,  and  collected  the  accounts 
and  turned  the  proceeds  over  to  the  bank,  the  transfer  was  preferential  and 
prohibited  by  the  act.^"^  If  a  transfer  be  made  to  a  third  person  merely  as  an 
agent  or  cover  for  the  creditor,  who  is  in  effect  benefited  thereby,  it  is  a 


199.  Western  Tie  &  Timber  Co.  v.  BTOwn 
(C.  C.  A.,  8th  Oir.),  12  Am.  B.  R.  Ill,  129 
Fed.  728  i(revd.  on  otJier  grounds,  196  U.  S. 
502,  13  Am.  B.  E.  447,  49  I..  Ed.  571,  25 
Sup.  Ct.  339)  ;  Hackney  v.  Hargreaves  Bros., 
13  Am.  B.  R.  164,  94  N".  W'.  822,  in  whidi 
ease  it,  was  held  'tibat  a  transaotion  the 
legal  effect  of  whicJi  is  to  appropriate  out 
of  the  assets  of  the  bankrupt  an  amount  re- 
quired to  settle  with  a  creditor,  and  which 
was  subsequently  turned  over  to  such  cred- 
itor, is  a  preference;  Benjamin  v.  Chandler 
(D.  C,  Pa.),   15  Am.  B..  R.  .439,  142  Fed. 

217;  Page  v.  Moore  (D.  C,  Pa.),  24  Am. 
B'.  E.  745,  179  Fed.  988. 

Payment  by  indirection. —  To  effect  a  pref- 
erence, it  is  immaterial  to  whom  a  trans- 
fer is  made,  if  it  be  for  the  purpose  of  paying 
the  claims  of  one  creditor  in  prefterence  to 
those  of  another;  and  a  transfer  made  di- 
rectly, or  through  a  third  person,  is  sufiScient. 
In  re  Harrision  Bros.  (D.  C,  Pa.),  28  Am. 
B.  R.  684,  202  Fed.  243. 

200.  Hackney  v.  Hargreaves  Bros.,  13  Am. 
B,  E.  164,  94  N,  W.  822,  revg.  10  Am.  B.  R. 
213,  68  Neb.  624;  Bank  of  Wayne  v.  Ck)ld 

(N.  Y.  App.  Div.),  26  Am.  B.  E.  722,  146 
N.  Y..  App.  Div.  296,  130  N.  Y.  Supp.  942 
citing   text;    In   re   Lynden   Meroantile  Co. 

{'!>.  C,  Wash.),  19  Am.  B.  R.  44'4,  156  Fed. 
713;  In  re  Beerman  (D.  C,  Ga.),  7  Am.  B.R. 
431,  112  Fed.  662. 

Transfer  to  one  not  a  creditor. — ^Defend- 
ant, whidh  was  engaged  in  warehousing, 
sublet  space  in  its  plant  to  bankrupt;  whose 
buEfinesa  was  the  blending  of  various  kindia 
of  flour,  the  greater  part  of  which  was  de- 
livered to  d'rfendant  by  varipus  railroads. 
Upon,  jhipment  of  the  flour  which  bankrupt 
haxl  purchased,  bills  of  lading  would  be  is- 
sued to  the  order  of  the  shipper  in  care  of 
defendant.  The  sihipper  would  send  a  draft' 
upon  bankrupt  with  the  bill  of  lading  at- 
tached and  upon  payment  of  the  draft  the 
bill  of  lading  would '  be  delivered'  to  bank- 
rupt who  would  then  surrender  it  to  defend- 
ant, and  receive  a  warehouse  receipt  of  the 
goods.  Aa  the  flour  was  received,  it  ■would 
be  placed  by  defendant  in  various  open 
comipartm'ents  -which  were  marlced,  num- 
bered and  tagged  so  as  to  be  readily  identi- 
fied, and  when  bankrupt  had  paid  a  partic- 
ular  draft    it   would    issue   orders    for   the 


amount  of  flour  needled  for  blending,  to  be 
taken  from  the  lot  upon  which  it  had  lifted 
the  ibill  of  lading  and  to  which  it, was  en- 
titled'. It  appeared'  bankrupt's  employees 
bet  ideal  taking  flour  to  which  the  bankrupt 
had  obtained  title  by  paying  the.  drafts, 
also  remioved  flour  for  wtich  no  payment 
ha4  been  made  and  which  was  still  in'  the 
custody  of  defendant  as  bailee  of  the  ship- 
per. IJpon  discovering  these  thefts,  defend- 
ant oalled  upon  bankrupt  'to  make  good  this 
shortage  which  it  was  unable  'to  do.  There- 
upon, defendant  paid  to  banks  which  held 
drafts  and  bills  of  lading,  some  of  -rcbicli 
covered'  flour  that  had  been  unlawfully  with- 
drawn 'amd  some  of  which  covered  other 
flour,  upwards  of  $8,000  and  bajikrupt  gave 
its  note  'to  defendlant  for  that  amount.  As 
security  for  the  note  it  'turned  over  'to  de- 
fendant warehouse  recapts  for  flour  con- 
signed to  its  care,  thus  effecting  an  aictual 
transfer  of  so  much  of  the  flour  covered  by 
the  billsi  of  lading  as  had  not  been  stolen, 
amd  'also  ■turned  over  certain  other  property. 
Held,  that  sinoe  bankrupt  when  it  unlaw- 
fully took  ■the  flour  from  defendant's  cus- 
tody was  the  debtor  solely  of  the  shippeir 
xmtil  the  flour  was  paid  for,  the  transfers 
as  .security  made  to  diefendamt  ■were  not 
transfers  to  a  creditor  and,  therefore,  could 
not  be  'the  subject  of  voidable  preferences. 
Keystone  Warehouse  Oo.  v.  Bissell  (■0.  C. 
A.,  2d  Cir.),  30  Am.  B.  E.  213,  203  Fed.  652. 
"201.  Go-andison  v.  Nationail  Bank  of  Com- 
merce (D.  C,  N.  Y.),  34  Am.  B.  E.  497,  220 
Fed.  981,  (affd.  36  Am.  B.  E.  438,  231  Fed. 
800 ) ,  in  which  the  court  said :  "  To  consti- 
tute a  preference  it  was  not  necessary  that  the 
assignment  of  the  accounts  receivable  should 
be  made  directly  to  the  bank.  It  was  enough 
that  the  transaetion  which  resulted  in  the 
indorsenlent  of  the  renewal  notes  and  the 
subsequenit  collection  of  the  accounts  re- 
ceivable were  for  thie  benefit  of  the  bank. 
Alexander  eoncededly  received  the  asfflgnmient 
of  accounts  from-  the  bankrupt  to  secure  him 
as  an  indorsea-  on  the  overdue  promissory 
notes  held  by  ■the  defendant  Such  a  transfer 
made  by  an  insolvent  falls  within  the  pro- 
hibition of  the  Bankruptcy  Act.  Crooks  v. 
People's  Nat.  Bank,  3  Am.  B.  R.  238,  46 
N.  Y.  App.  Div.  335,  61  N.  Y.  Supp.  604." 
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preference,^**^  as  where,  for  instance,  a  transfer  made  to  an  accommodation 
indorser,  to  protect  him  from  loss  on  the  note,  is  a  preference. ^"^  It  seems 
to  follow,  from  the  last  words  in  the  almendment  to  this  subsection,  that  the 
suit  can  be  brought  not  only  against  the  creditor  or  his  agent,  but  also  against 
a  transferee  not  a  creditor.^*** 

(3)  Indorsee  oe  siteety. — An  indorser  or  a  surety  may  be  a  creditor  within 
the  meaning  of  the  bankruptcy  law.^°^  If  an  indorser  permits  or  induces 
payment  of  a  note,  with  knowledge  or  reasonable  cause  to  believe  that  such 
payment  will  result  in  a  preference,  he  receives  the  benefit  of  the  payment 
and  he  is  a  creditor.^"®  Thus,  where  the  surety  is  the  president  of  the  bank- 
rupt, and  with  knowledge  of  its  insolvency  directs  the  payment  to  the  holder 
of  the  obligation  with  intent  to  i^elieve  himself  from  liability  and  to  secure  an 
advantage  over  other  creditors,  a  preference  arises  which  may  be  recovered 
from  him  by  the  trustee.*"''    Where  the  agent  or  officer  of  a  bankrupt  corporation 


202.  Alexander  v.  Redmond  (CO.  A.,  2d 
Cir.),  24  Am.  B.  R.  620,  180  Fed.  92.  A 
tnamsfer  to  a  third  person  is  inmlid  under 
this  section  as  a  preferenoe  only  where  thait 
person  was  acting  on  behalf  of  the  creditor. 
Dean  V.  Davis  (U.  S.,  Sup.  a.),  38  Am. 
B.  R.  664,  37  Sup.  Ct.  30.  In  this  case  am 
insolvent  debtor  fearing  arrest  for  forgery 
procured  a  loan  and  gaVe  a  mortgage  within, 
the  four  months'  period  to  secure  such  loan, 
and  the  mortgagee  took  up  the  notes  at  a 
bank,  and  it  was  held  that  the  mortgage  was 
not  voidable  as  a  preference. 

203.  Lazairus  v.  Eagaa  (D.  C,  Ba.),  30 
Am.  B.  R.  287,  206  Fed.  518. 

204.  Walters  V.  Zimmerman  (D.  C,  Ohio), 
30  Am.  B.  R.  776,  785,  208  Fed.  62,  quoting 
text. 

205.  Swarts  v.  Siegd  (C.  C,  Mo.),  8  Am. 
B.  R.  220,  114  Fed.  1001;  Wood  v.  United 
States  (D.  C,  Mass.),  16  Am.  B.  R.  21, 
143  Fed.  424;  In  re  Hines  (D.  C,  Pa.),  16 
Am.  B.  B.  495,  144  Fed.  147;  Ludvigh  v. 
Umstradter  (D.  C.,N.  Y.),' 17  Am.  B.  R. 
774,  148  Fed.  319;  Ih  re  Bailey  &  Son  (D.  C, 
Pa.),  21  Am.  B.  R.  911,  166  Fed.  982;  Brown 
V.  Streicher  (D.  C,  R.  I.)',  24  Am.  B.  R.  2®7, 
177  Fed.  473;  Bank  of  Wayne  v.-Go.'d  (N.  Y. 
App.  Div.),  26  Am:  B.  R.  722,  146  KT.  Y. 
App.  Div.  296,  130  N.  Y.  Supp.  943.  See  Am. 
Bamkr.  Dig.  §  499. 

Guarantors  of  th'fe  payment  of  a  note  are 
"  creditors "  within  the  meaning,  of  section 
€0  of  the  act,  relating  to  prefeirences.  Stem 
V.  Paper  (D.  C,  N.  D'ak.),  25  Am.  B.  R. 
451,  183  Fed.  228. 

206.  Reber  v.  Shulmam  &  Bro.  (C.  C.  A., 
3d  Oil.),  25  Am.  B.  R.  475,  183  Fed.  564, 
aifg.  24  Am.  B.R.  782,  179  Fed.  574;  Ko- 
busich  V.  Hand  (C.  C.  A.,  »th  Oir.),  19  Am. 
B.  R.  379,  15i6  Fed.  660;  Brown  v.  Streicher 
(D.  C,  R.  I.),  24  Am.  B.  R.  267,  177  Fed. 
473;  I/azarus  v.  Bagan  (D.  C,  Pa.),  30  Am. 
B  B.  287,  206  Fed.  518;  Piatt  v.  Ives  (Sup. 
Ot  of  Errors.,  Conn.),  32  Am.  B.  R,  846,  86 
Atl.  579;  Matter  of  Silvemail  (D.  C,  Kan.), 
33  Am.  B.  R.  59,  218  Fed.  979. 

Payment  of  note  to  release  indorser. — 
Whiere  the  father  of  a  bankrupt,,  who  was 


the  Buirety  upon  his  notes  given  to  secure 
loams,  induced  him  to  pay  the  notes  within 
the  four  mwnths'  period  from  the  proceeds 
of  his  business,  at  a  time  when  he  wa«  in- 
solvemt,  the  father  is  the  person  ."to  be 
benefited "  by  the  preference  within  the 
meaning  of  section  60-b,  and  is  liable  to  the 
trustee  for  the  amount  of  the  preferen/tial 
■pa,ym«nts.  In  re  Sanderson  (D.  C,  Vt), 
17  Am.  B.  R.  871,  149  Fed.  273: 

The  paymienit  by  a  bankrupt,  within  four 
montlhis  of  the  bankruptcy,  while  insolvent, 
of  his  promissory  mote  at  its  maturity,  to 
a  bank  which  has  disqounted  it  for  the 
payee,  who  indorsed  it  to  the  bank,  and 
who,  at  the  time  of  such  payment,  was  en- 
tirely solvent,  so  far  inures  to  his  benefit 
as  iHliat,  there  being  evidence  upon  which 
it  might  be  found  thait  he  bad  reasonable 
ground  for  belief  of  the  bankrurpt's  solvency, 
so  that  if  the  paym'ent  had  been  miade  to 
him  he  would  have  had  reasonable  cause 
to  believe  that  it  was  Intended  thereby  to 
give  him  a  preference,  and  his  connection 
with  the  bankrupt's  affairs  being  of  so  close 
a  character  as  to  warrant  an  inference  that 
he,  in  some  way,  procured,  suggested,  or 
aided  such  payment,  the  same  should  be  held 
to  have  been  preferential,  and  its  repayment 
to  the  trustee'  ordered  before  such  indorsesr 
cam  be  allowed  to  prove  any  claim  agaihst 
the  estate.  Matter  of  Matthews  &  Rosen- 
kranz   (Bef.,  Mass.),  15  Am.  B.  R.  721. 

207.  Kobusc(h-v.  Hand  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  379,  156  Fed.  660;  Matter  of 
McCord  (Di  C,  N.  Y.),  22  Am.  B.  R.  204, 
174  Fed.  72. 

Right  of  director  of  bankrupt  to  prefer 
himself  over  other  bondholders. — -It  would 
be  inequitable  and  a  fraud  upon  other  bond- 
holders of  a  bankrupt  corporation  to  allow 
la  direobor,  also  a  bondholder,  to  prefer  him- 
self by  'appropriaiting  property  of  the  bamk- 
'iTip^  to  secure  an  antecedent  debt  on  whidh 
he  was  liablte,  at  a  time  when  the  bankrupt 
was  insolvent.  Butterfield  v.  Woodmajn 
(C.  O.  A.,  1st  Cir.),  34  Am.  B.  R.  510,  -223 
Fed.  956,  modfg.  33  Am.  B.  R.  154,  216  Fed. 
208. 
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is  the  indorser  on  a  note  of  such,  corporation,  payment  of  the  note  by  iiis 
procurement  constitutes  an  unlawful  preference.^*  Any  payment  made  by 
a  bankrupt,  under  conditions  constituting  it  a  preference,  to  or  for  the  benefit 
of  an  indorser,  guarantor,  or  any  other  surety  on  the  obligation  of  the  bank- 
rupt, is  within  the  provisions  of  the  section.^"® 

(4)  MisAPPEOPEiATiON  OE  cojsrvEEsioiir  OF  FUNDS.' — A  persou  who  has 
misappropriated  or  converted  funds  belonging  to  another  may^,  at  the  election 
of  the  owner  of  the  funds,  be  treated  as  a  debtor,  in  which  case  the  owner 
becomes  a  creditor,  and  if  he  receives  a  transfer  of  property  to  make  good  the 
loss  occasioned  by  the  misappropriation  or  conversion,  under  such  circtLtn- 
stances  as  to  constitute  a  preference,  he  is  a  person  "  to  be  benefited "  by  the 
transfer,  and  the  property  transferred  may  be '  recovered.^*  So  where  a 
trustee  of  a  trust  fund  transfers  from  himself  to  the  trust  fund  certain  prop- 
erty, knowing  that  a  shortage  existed  in  such  fund  and  that  he  was  unable 
to  meet  the  deficiency,  such  transfer  constitutes  a  preference  which  may  be 
recovered.^'^"^    A  customer  of  a  stockholder  who  deposits  stoct  and  security  for 


208.  Arnold  v.  Knapp  (W.  Va.  Ot.  of 
App.),  34  Am.  B.  E.  432,  84  S.  E.  SOS. 

209.  Stem  v.  Paper  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  592,  198  Fed.  642,  holding  alao 
that  the  fact  that  the  guarantor  or  inoorser 
did  not  pay  or  induce  the  payment  of' tike 
debt,  but  the  payment  was  made  by  the  bank- 
rupt, does  not  except  the  case  from  the  opera- 
tion of  tSie  rule.  ■ 

Richardson  v.  ShaW"  &  Davidson,  209  U.  S. 
3&5,  19  Am.  B.  «.  717,  52  L:  Ed,  835,  28 
Sup.  Ct.  5l2,  affg.  16  Am.  B,  R.  842,  holding 
that  where  by  agreemient  a  stockbroker 
pledges  his  customer's  stocks  upon  general 
loans,  the  customer  for  whom  the  stocks  axe 
oarried  om  margin  by  the  broker  is  not  a 
creditor,  and  does  not  receive  a  voidable  pref- 
erence where  within  the  four  months'  period 
he  closes  thei  transaction,  pays  the  balance 
owing  the  broker  and  reoeives  .stocks  woartlh 
more  in  the  market  than  the  sum  paid  to 
take  them  lip;  Robinson  v.  Roe  (C.  C.  A.,  2d 
Or.),  38  Am.  B.  R.  26,  233  Fed.  936. 

Payment  by  broker  of  profits  due  from 
grain  speculation. — Where  bankrupt  pur- 
ohaised  for  appellant,  who  advanced  a  mar- 
gin of  3%,  options,  or  the  right  to  buy 
grain  for  future  delivery,  it  bemg  his  cus- 
tom to  eniter  into  a  contract  with  tliird  par- 
ties fotr  the  future  right  to  purchase,  but. 
under  the  bonitmaiot,  no  grain  was  dielivered 
to  bankrupt  and  he  made  no  advance?  there- 
on, but  was  accountable  to  appellant  for 
balances  in  the  latter's  favor,  if  any  there 
were  after  selling  the  grain  and  making  such 
ofiiaets  as  were  ^iiargeable  againet  the  appel- 
lant, it  cannot  be  said  that  there  was  any 
sudh  pledge,  or  contract  of  pledge,  that  . 
payment  made  to  appellant  as  profits  due 
him'  from  such  transactions  would  not  be  the 
subject  of  a  preference  In  re  Dorr  ( C.  C.  A., 
9th  Oir.),  28'Am.  B.  R.  505,  196  Fedt  292. 

210.  Transfer  to  pay  for  property  con- 
verted by  bankrupt. — iWhere  a  bankrupt,  as 
a  private  banker,,  received  a  note  from  de- 
fendant for  collection,  which  he  collected, 
but  the  proceeds  of  which  he  converted  to 


his  own.  use  or  that  of  his  bank,  at  a  time 
when  he  was  insolvent,  and  a  few  diays 
thereafter  -tlhe  bank  was  closed,  on  which 
day  tihe  bankrupt  and  bis  wife  executed  and 
delivered  to  the  defendant  a  conveyance  of 
oenitain  real  estate  which  he  had  Iraig  thare- 
■tofore  owned,  sending  ■at  the  'same  time  a 
letter  requesting  defendant's  agent  to  hold 
the  deed  until  he  had  diefiadte  notice  of  the 
closing  of  the  bank,  upon  receiving  notice  of 
whi«(h  'the  defendemt,  accepted  the  deed,  such 
aooeptanioe,  with  knowledge  of  tihe  conversion 
land  insolvency,  was  an  election  ,'6o  treat  the 
transaction  as  an  indebtedness  for  whicih  the 
conveyance  was  'tendered  by  way  of  security 
of  indiemnity,  the  defendant  becoming  a  credi- 
tor oni  la  par  with  other  general  creditors  of 
the  estate,  and  the  con'veyance  constituted  a 
prefesrential  security,  voidable  in  a  suit  by 
the  trustee.  Atherton  v.  Green  ( O.  O.  A.,  7tib 
Or.),  24  Am.  B.  R.  650,  179  Fed.  806. 

210a.  Transfer  to  restore  embezzled  trust 
funds. — ^Bankrupt,  a  testamentary  trustee,  at 
a  time  when  insolvent,  was  discovered  by  the 
surety  on  his  bond  not  to  be  in  possession 
of  some  of  the  securities  belonging  to  the 
trust  estate.  At  the  instigation  of  the 
surety  and  for  the  purpose  of  making  good 
the  'Mortage  he  purchased  certain  bondis 
with  hia  own  money  and  placed  tihem',  to- 
gether with  the  securities  belonging  to  thiis 
trust  fumid  which  had  not  gone  out  of  his 
possession,  in  a  deposit  box  which,  upon  his 
removal  as  trustee,  passed  to  his  successor 
in  trust.  Biankrupt  was  at  the  time  of  the 
tranisaction  testamentary  trustee  for  more 
than  twenty-five  other  trust  estates,  in  the 
case  of  each  of  which  there  was  a  shortage 
for  whidh  be  was  responsible.  In  an  action 
by  the  trustee  in  bankruptcy  to  recover  of 
bankrupt's  successor  the  securities  so  de- 
posited to  make  up  the  shortage, —  Beld, 
that  the  transfer  of  the  substituted  securi- 
ties must,  in  equity,  be  deemed^  to  have  been 
made  by  bankrupt  as  am  individoial  dealing 
with  him'self  as  trustee,  and  that,  a  oontrast 
obl'igaltion  having  fexisted  by  reason  of  bank- 
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the  amount  due  thereon  is  not  a  creditor,  and  is  not  preferred  when  the  broker 
transfers  the  stock  to  him  upon  the  payment  of  thes  amount  due  thereon.^^*" 
h..  Illustrative  cases. —  In  addition  to  the  cases  already  cited  the  cases  in  the 
foot-note  may  be  referred  to.  These  oases  supplement  the  authorities  already 
cited  but  do  not  readily  admit  of  classification.^^^ 


rupt's  default  in  his  trust,  the  trauSEiotion 
constituted  a  voidable  preference  under  the 
bankruptcy  sect.  Clarke  v.  Rogers  ( C.  C  A.; 
1st  Cir.),  26  Am.  R  R.  413,  183  Fed.  51«, 
affd.  228  U,  S.  534,  30  Am.  B.  R.  39,  57  L.  Bd. 
953,  33  Sup!  Ot.  587.  Burgoyne  v.  McKillip 
(C.  C.  A.,  StJi  CSf.),  25  Am.  B.  R.  387,  18® 
Fed.  452,  in  which  the  court  said  "Though 
a,  diemand  may  be  founded)  on  a  breabh  of 
trust,  the  entire  eabate  of  the  recreant  trus- 
tee is  not  thereby  necessarily  impressed  with 
a  trust.  The  holder  of  the  demand  cannot,  as 
an  orddnaxy  creditor,  take  and  hold  tranisiferis 
of  property  from  the  insolvent  defa,tilter  free 
from  tiie  provisions  of  the  bankruptcy  act  re- 
specting preferences." 

210b.  Clarke  v.  Rogers,  228  U.  S.  534,  30 
Am.  B.  R.  39,  57  L.  Ed.  953,  33  Sup.  Ct.  587. 

211.  Transactions  held  not  to  be  prefer- 
ences.— ■  The  fpUpwing  have  been  held  not 
to  be  preferences,  even  within  the  four 
monthai'  period:  The  removal  of  notes  more 
than  four  months'  old,  Chattanooga  iBank 
V.  Rome  Iron  Co.  (C.  C,  Ga),  4  Am.  B. 
R.  441,  102  Fed.  755;  the  payment  of  in- 
terests on  notes,  In  re  Keller  (5D.  C,  Iowa) , 

6  Am.  B.  R.  621,  110  i;ed.  348;  the.  payment 
of  installments  of  rent.  In  re  Barrett  (Ref., 
N.  Y.),  6  Am.  B.  R.  199.  Compare  In  re 
Lange  (D.  C,  N.  Y.)>  3  Am.  B.  R.  231,  97 
Fed.  197;  the  availle  of  book  aeopitnitsi  as*- 
signed  as  collateral  to  a  present  loan, 
Yoiing  V.  Upson.  (C.  C,  N.  Y.),  8  Am.  B.  R. 
377,  115  Fed.  192;  the  collecfcion  and  appli- 
cation o(f  the  .avails  of  ooUalteral  security 
given  before  the  period,  In  re  Little  (D.  O., 
Iowa),  6  Am.  B.  R.  681,  110  Fed.  621;  the 
proceeds,  trf  a  pledged  fire  insuranice  policy. 
In  re  West  Norfojk  Lumber  Co.  (D.  C,  Ya.), 

7  Am.  B.  R.  648,  112  Fed.  759.  iStee  also 
McDonald  v.  Daakam   (C.  C.  A.,  7th  ar.), 

8  Am.  B.iR.  543,  116  Fed.  276;,,  a  pajroent 
to  an  official  successor  under  order  of  court, 
Fry  V.  Penn  Trust  Oo.  (Sup.  Ok,  Pa.),  5 
Am.  B.  R.  51,,  195  Pa.  343;  a  payment  in 
pursuance  of  a  valid  executory  coiiitraot  more 
than  four  monibha  old,  Sabin  v.  Camp  (D. 
C,  Oreg.),  3  Am.  B.  R.  578,  98  ;red.  974, 
Apparently  contra:  In  re  Sheridan  (I).  C, 
Pa.),  3  Am.  B.  R.  554,  98  Fed.  406;  pay- 
mente  to  a  surety  who  afterward  piays  the 
bankrupt'^  debt,  In  re  New  {t>:  C.„  Ohio), 
8  Am.  B.  R,  566,  116  Fed.  116;  where  a 
sheriff  still  lias  in  has  hands  mioiiey  collected 
on  an  execution.  In  re  Kenney  (D.  C,  N". 
Y.),  3  Am.  B.  R.  353,  97  Fed.  554.  fCompaire 
however,  In  re  Blair  (D.  0.,  N.  Y.) ,  4  Am.  B. 
R.  220,  102.Fed.  flS?;  and  wlwsre  a  mortgage 
is  taicen  as'  security  liy  a  lender  who  knows 
that  the  borrower  is  hsu^  'preyed,  the  latter 
using  the  money  to  pay  his  debts.  In  re 
Pearson    (Di  C,  N".  Y.),  2  Am.  B.  R.  482, 


,  95  Fed.  425.  See  also  in  re  Harpke  (C.  C. 
A.,  7th  Cir.),  8  Am.  B.  R.  535,  116  Fed.  295; 
payment  of  interest;  on  dower.  In  re  Rid- 
dle's Sons  (Di  C,  Pia.),  10  Am.  B.  R.  204, 
122  Fed.  559. 

Transactions  held  preferences.^- The  fol- 
loiwing  have  been  held  preferencesi:  Attaeji- 
ments.  In  re  Burlington  Malting  Co.  (D.  C., 
Wis.),  6  Am.  B.  R.  369,  109  Fed.  777;  In 
re  SKShenkein  (Ref.,  N.  Y.),  7  Am.  B.  Rt 
162,  ,  113  Fed.  421;  though  whether  this 
will  continue  to  be  held'  under  the  <Jhang6d 
conditions  resulting  fromi  the  amendimenlta 
of  1903  mlay  be  doubted;  a  tanisfer  of  all 
the  bankrupt's  assets  to  a  liquidator.  In  re 
Wertheimer  (Ref.,  N.  Y.),  6  Am.  B,.  R. 
1S7;  a  cash  sale  of  all  property  to  an  out- 
sider and'  payment  in  full  of  several  cred- 
itors, Boyd  V.  Lemon  Gale  Co.  (C.  C.  A., 
6th  Cir.),  8  Am.  B.  R.  81,  114  Fed.  647; 
the  taking  back  of  goods,  whether  hypothe- 
cated or  sold,  and  tlie  application  of  their 
value  on  account  or  in  fiill,  In  re  Klinga- 
mian  (Ref.,  Iowa),  2  Am.  B.  R.  44;  Sill«r- 
Btein  V.  Stal,  4  Atn.  B.  R.  626,  32  N.  Y. 
Misc.  3S3,  66  N.  Y.  Supp.  646;  a  payment 
after  insolvency  by  means  of  a  postdated 
chock,  in  re  Lyon  (D.  C,  N.  Y.),  7  Am.  B. 
R.  412,  114  Fed.  326;  affd.  10  Ami,  B.  R.  25, 
121  F^.  723 ;  a  loan  by  a  banker  to  the 
bankrupt  of  the  amiount  of  the  latter's  de- 
posit, In  re  Cobb  (D.  C,  K  Car.),  3  Am.'B. 

'R.  129,  96  Fed.  821;  a  payment  on  the  bank- 
rupt's note  after  its  sale  to  and  discount  by 
a  bank,  In  re  Waterbury  Furniture  Oo.  (D. 
O.,  Oomi.),  8  Am.  B.  R.  79,  114  Fed.  22S; 
the  malcing  of  a  lease.  Carter  v.  Goodykoontz 
(D.  a,  Ind.),  2  Am.  B.  R.  224,  94  Fed.  108; 
repayment  of  a  loan  out  of  a  certain  fund 
under  an  agreement  entered  into  when  the 
loan  was  miade.  Torrance  v.  Winfield  Nlat. 
Bank  (SUp.  Ct.,  Kan.),  11  Am.  B.  R.  185, 
66  Kan.  177;  agreement  that  chattel  mort- 
gage eacecuted  prior  to  four  months  shall  be 
lien  on  certain  specifiefi  articles  miade  within 
said  period,  First  Nat.  Bank  of  Holdredge  v. 
Johnson,  (iSup.  Ct.,  Neb.),  10  Am.  B.  R.  208. 
See  also  In  re  Oolton,  etc.,  Co.,  (D.  C,  N.  Y.), 
8  Am.  B.  R.  257,  115  Fed.  158;  In  re  Met?ger, 
etc.  Oo.  (D.  C,  Ark.),  8  Am.  B.  R.  307,  114 
Fed.  957;  Swartai  v.' Siege!  (0.  C.  A.,  -Sth 
Oir.)  8  Am.  B.  R.  690,  117  Fed.  13. 
,  The  practitioner  slhoolld,  ,  however,  note 
that  the  provocation  for  many  Of  these  de- 
oisioiiisi — 'the  necessity  of  surrender  of 
"  inmocent "  partial  payments  —  is  now  gone. 
It  will  bear  repetition  that  none  of  them 
are  now  valuable  unless  they  show  the  all- 
essential  element  of  voidable  preferences; 
"reasonable  cause  to  believe  that  a  prefer- 
ence was  intended." 
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III,  WHAT  PREFERENCES  ARE  VOIDABLE.  212,, 

a.  In  general. —  Prior  to  the  amendment  of  1903,  tkis  subsection  was 
regarded  as  broad  enough  to  include  a  preference  according  to  subsection  a, 
as  construed  by  the  Supreme  Court  in  Carson  v.  Chicago  Title  &  Trust  Co.,^^ 
where  the  broad  distinction  was  made  between  said  subsections  showing  that 
under  subsection  b,  a  transfer  from  the  bankrupt  may  be  avoided  by  his 
trustee,  subject  to  the  limitation  among  others,  that  the  creditor  had  reason  to 
believe  that  a  preference  was  intended,  while  under  subsection  a  the  intent 
of  the  bankrupt  is  not  matej-ial.^*  But  since  the.  amendatory  act  of  1903,  a 
preference  is  a  name  only,  unless  it  may  be  avoided.  Under  the  law  of  1867, 
preferences  were  per  se  void.^^®  This,  however,  seems  often  to  have  been  a 
distinction  without  a  difference.  Strictly,  the  preference  being  void,  no  title 
passed  to  the  creditor  preferred,  and  the  words  "  may  recover  the  property," 
etc.,  in  §  39  of  tbat  law,  were  surplusage.  Preferences  now  are  not  void, 
but  voidable,  i.  e.,  title  has  passed  and  recovery  must  be  had-  ■  This  is  doubtless 
in  line  w;ith  the, policy  of  the  law,  as  evidenced  by  §  70-a,  to  protect  inter- 
vening innocent  -purchasers.  The  resultant  distinctions  have  been  somewhat 
discussed.^^®  The  fact  to  be  noted  here  is,  however,  that  this  subdivision 
closely  fits  both  in  phrase  and  in.  purpose  the  corresponding  clauses  in  the 
law  of  1867.  Cases  under  that  law  are  thus  still  applicable,  both  as  to  what 
is  "reasonable  cause  to  believe"  and- the  practice  on  and  measure  of  damages 
in  suits  to  recover.^" 

b.  Reasonable  cause  to  believe  a  preference  will  result. — ^(1)  lu  geneeal. — 
The  former  law  and  the  present  are  here  not  exactly  equivalent;  though  the 
phrase  "reasonable  cause  to  believe"  occurs  in  botb.  Its  meaning  is  not 
easily  explained.     Each  case  will  turn  on  its  own  facts.^^* 

(2)  Time  of  cause  to  believe. —  It  was  held  under  the  act  of  1867  that 
reasonable  cause  to  believe  must  exist  at  the.  tinae  of  the  alleged  preference. ^^^ 
The  present  section'  provides  that  "  if  at  the  time  of  the  transfer,  or  of  the 

212.  See  Am.  Bankr.  Dig.  §§  482-518.  Supp.  359;   Crooks  v.  People's  Bank,  3  Am. 

213.  182  U.  S.  438,  5'Am.  B.  E.  »U,  45  L.  B.  R.  238,  46  N.  Y.  App.'  Piy.  335,  61  IST.  Y. 
Ed.  1171,  21  Sup.  Ct.  906.  ,  Suppi    604;   Beck  v.   Connell    (Sup.  Ct.),   8 

214.  In  re  Andrews  (C.  C.  A.,  lat  Cir.),  Am.  B.  H.  500,  affg.  s.  c.,  6  Am.  B.  R.  93; 
10  Am.  BL  R.  387,  144  Fed.  922,  affd.  14  Levot  v.  Seiter,  8  Am.  B.  R.  459,  69  N.  Y. 
Aon,  B.  R.  247,  135  Fed.  599.  App.  Div.  33,  74  N.  Y.  Supp.  499;  Matter  of 

215.  Atkins,  v.  Spear,  8  Mete.  (Ma^a),  Biarthel'eme  (Ref.,  N.  Y.),  11  Am.  B.  R.  67; 
490;  Zahm  v.  Fry,  Fed.  Caa.  18,198;  Rison  Baden  v.  Bertenshaw  (Sup.  Ct.,  Kan.),  11 
V.  Knapp,  ,Fed.,Cas.  11,861.  Am.  B.  R.  308,  74  Pac.  639;   Ryttenberg  v. 

216.  See  In  re  Phelpa  (Ref.,  N.  Y.),  3  Sohefer  (D.  C,  N.  Y.),  11  Am.  B.  R.  652, 
Am.  B.  R.  396;  In  re  Oobb  (D.  C,  N.  Oar.),  131  Fed.  313;  Pratt  v.  Ohristie,  12  Am.  B 
3  Am.  B.  R.  129,  96  Fed.  821.  R.  1,  95  N.  Y.  App.  Div.  282,  88  N.  Y.  Supp. 

Lien     of     voidable    preference. —  Notwith-  585;  In  re  Coffey   (Ref.,  N.  Y.),  19  Am'.  B. 

atanding  the  rule  that  a  preferential  trana-  R.  148,  165.     Compare  alao  In  re  Wyly   (D. 

fer  is  avoidable,  and  not  void,  and  that  re-  C,  Tex.),  8  Am.  B.  R.  604,  116  Fed.  38,  and 

oavery  must  be  had,  it  haa  been  held  that  In  re  Bullock  (D.  C.,  N.  Oar.),  8  Am   B   'R. 

the   lien   of   a  trust  mortgage,   conatituting  646,  116  Fed.  667;   Long  v.  Farmers'  State 

•a   preference,    is    discharged   by    the   bank-  Bank  (O.  C.  A.,  8th  Cir.),  17  Atn.  B.  R    103 

ruptcy,    and    that    the    creditora    claiming  147  I^edi  360;   In  r«  Burlage  Bros.    (D    c' 

thereunder   have  no   priority   over   a   claim  Iowa)',   22  Am.   B.  R.   410,   169   Fed.   1006 •' 

arising  under  a  prior  unfiled  chattel  mort-  Bergdall  v.   Harrigan    ( C.   C.   A.    3d  Cir  ) ' 

gage.     Rouae  v.  Ottenweaa  &  HuxoU   (C.  C.  33  Am.  B.  R.  394,  217  Fed    943'     Spp  Am' 

A.,  6th  Oir.),  31  Am.  B.  R.  115,  208  Fed.  881.  Bankr.  Dig.  §§  509-518.         '        ' 

217.  See  casea  cited  later  under  this  sec-  219.  In  re  Hunt,  Fed.  Cas.  6,881;  Crump 
tion.  V.    Chapman,   Fed.    Cas.    3,455 ; '  In  '  re   Our- 

218.  For  instance:  North  v.  Taylor,  6  Am.  m«tte.  Fed.  Cas.  10  622 
B,  R.  233,  62  K.  Y.  App.  Div.  631,  70  N".  Y. 
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entry  of  judgment,  the  bankrupt  be  insolvent"  and  the  person  receiving  the 
preference  "  shall  then  have  reasonable  cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a  preference,  it  shall  be  voidable." 
The  word  "then"  refers  apparently  to  the  time  of  the  transfer  or  the  entry 
of  the  judgnient;^^  it  would  seem  that  a  creditor  may  enforce  a  judgment 
entered  at  a  time  when  he  had  no  cause  to  believe  his  debtor  insolvent,  although 
at  the  time  he  enforces  it  by  execution  he  has  such  cause  to  believe,  or  has 
actual  knowledge  that,  the  enforcement  of  his  judgment  will  give  him  a 
preference.^^ 

(3)  Intent  to  prefer;  effect  of  amendment  of  1910. —  If  there  was 
reasonable  cause  to  believe  that  a  voidable  preference  will  ]be  effected  by  the 
transaction,  the  intent  of  the  debtor  is  immaterial.^^,^  This  rule -was  not  firmly 
established  prior  to  the  amendmeiit  of  1910,  as  there  were  njany  cases  holding 
that  the  intent  of  the  debtor  was  an  indispensable  element.^^*  Reasonable 
cause  to  believe  a  preference  was  intended  is  not  now  essential.  Since  the 
.amendment  of  1910  there  must  be  a  reasonalblcrcause  to  believe  that  the  transfer 
or  judgment  will  effect  a  preference.  The  effect  of  the  transaction  becomes 
paramount,  being  substituted  for  the  intfent  of  the  debtor.  The  change  made 
by  the  amendatory  act  does  not  dispense  with  the  necessity  of  proving  "  reason- 
able cause  to  believe."  ^^*  But  the  proof  of  such  "  reasonable  cause  to  believe  " 
is  now  to  be  directed  to  the  effect  of  the  transfei,  rather  than  the  intent  of 
the  debtor  in  niaking  it.  If  the  creditor  knows  or  has  "reasonable  cause  to 
believe"  that  his  debt  will  be  satisfied  in  whole  or  in  part  by  the  transfer  to  the 
exclusion  of  any  of  the  other  creditors  of  the  same  class,  it  is  a  preference, 

820.  Eosenmian  v.  Coppard   (C.  C.  A.,  5tli  B.  K.   Ul,  129  Fed.   728,  64  C.  C.  A.   256; 

Cir.),    35    Am.    B.    E.    786,    228    Fed.    114;  Benedict  v.  Deshel,  11  Am.  B.  R.  2a,  177  IST. 

Sheppard-Straasheim  Oo.  v.  Black   (C.  G.  A.,  Y.l,  68  N.E.  999. 

7th  Cdr.),  33  Am.  B.  R.  574,  211  Fed.  643;  Intent  to  prefer.— In  the  case  of  Alex- 
Stem  V.  Paper  (C.  C.  A.,  8th  Cir.),  28  Am.  ander  v.  Redmond  (C.  C.  A.,  2d  Cir.),  24 
B.  R.  592,  198  Fed.  642;  In  re  Leach  (C.  C.  Am.  B,.  R.  620,  180  Fed., 92,  the  court  said: 
A.,  6th  Cir.),  22  Am.  B.  R.  ^99,  171  Fed.  62B;  "But  it  is  surely  enough,  to  .ahovr  that  he 
Kentucky  Bank  &  Trust'  'Co.  v.  Pritchett  had  reasonable  cause  to  believe  that  there 
(Okla.  ,Sup.  Ct.),  33  Am.  B.  R.  190,  143  Pac.  was  such  intent,  without  inquiring  into  the 
338.  actual  mental  attitude  of  the  person   from 

The   words    "  shall   then   have    reasonable  whom  he  receives  the  property  transferred, 

cause  to  believe  that  the  enforcement  of  a  If  he  has  reasonable ,  cause  to   believe  that 

judgment   or   transfer   would   effect   a   pref-  that  person  is  inisolvept  and  has  also  reason- 

erenoe "  not  only  refer  to  the  time  when  the  aibte  cause  to  believe  that  the  effect  of  the 

traaisfer  is  made,  that  as  when  the  mortgage  transfer   will    be   to   enable   the    tranjsferee 

is  given,  but  mean  tihiat  the  creditor  taking  to  obtain  a  greater  percentage  of  his  debt 

it  must  then  have  had'  reasonable  cause  t»  than  any  other  creditor  of  the   same  class,, 

believe  that  the  then  financial  condition,  of  the  reqilirementsi  of  the  concluding  part  of 

tJie  debtor  wa«  such. that  the  enforcement  of  section  .60  are  fully  met." 

the  security  would  work  a  preference    Matter  223.  Hardy  v.  Gray    (O.  O.  A.,   1st  Oir.), 

of  GayloTd  (D.  'C,  N.  Y.),  35  Am.  B.  R.  544,  16  Am  B.  E.  387,  144  Fed.  922,  76  €.  C.  A. 

225   Fed.  234.  562;    In   re   First   Nat.    Bank   of   Louisville 

221.  Galbraith    v.    Whitaker     (Sup.    Ct.,  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766,  156 
'MjitaO,  32  Am.  Bl.  R.  113,  138  N.  W.  772.  Fed.  100,  84  C.  O.  A.  16;   Tumlin  v.  Bryam 

222.  Schmidt  v.  Bank  of  Oomiraerce  (Sup.  (C.  C.  A,  6tih  Cir.),  21  Am.  B.  R.  319,  165 
Ct.,  N.  Mex.),  25  Am.  B.  R.  904,  110  Pac.  Fed.  166,  91  C.  C.  A.  20,0,  21  L.  R.  A.  (N. 
613;  In  re  Andrews)  (I>.  O.,  Masis.),  14  Am.  S.),  960;  Kimmerle  v.  Farr  (C.  C.  A.,  6th 
B.  R.  247,  135  Fed.  699;  Brewster  v.  Goiff  Oir.),  26  Am.  B.  R.  818,  189  Fed.  296. 
Lumber  Co.- (D.C.,  Pa.),  21  Am.  B.  R.  106,  224.  Rogers  v.  Amerioan  Halibut  Oo. 
164  Fed.  124;  Western  Tie  &  Lumber  Co.  v.  (Mass.  Sup.  Ct.),  31  Am.  B.  R.  576,  103  N. 
Brown,  196  U.  S.  502,  13  Am;  B.  R.  447,  25  E.689;  Saule  v.  First  Nat'l  Bank  (,<Sup.  Ct., 

-Sup.  Ot.  339,  49  L.   Ed.  571,  affg.   12  Am.       Idaho),  32  Am.  B.  E.  536,  140  Pac.  1098. 
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regardless  of  the  intent  of  the  debtori^^®  As  the  section  now  stands  there 
must  be  proof,  both  of  insolvency  of  the  bankrupt  at  the  time  of  the  transfer: 
and  reasonable  cause  to  believe  on  the  part  of  the  transferee  that  such  transfer 
would  effect  a  preference,  in  order  to  set  aside  thp  transfer  as  a  preference.^^® 
On  the  other  handy  when  a  debtor  is  in  failing  or  insolvent  circumstalices,  he 
has  a  right  to  prefer  one  creditor  in  preference  to  another,  and  if  accepted 
by  the  creditor  in  good  faith  such  preference  will  be  sustained,  even  though  it 
has  the  effect  to  delay,  hinder  or  defeat  other  creditors.^^'^  And  where  a 
petition  in  bankruptcy  alleged  the  insolvency  of  the  bankrupt  at  the  time  ofl 
the  executiqn  of  a  chattel  mortgage,  the  adjudication  is  not  res  judicata  upon 
the  issue  as  to  whether  the  mortgage  constituted  a  voidable  preference.^^* 
Many,  if  not  all  the  rules  as  to  proof  of  intent  are  applicable  to  proof  of  effect  y 
the  oases  bearing  upon  what  constitutes  "reasonable  cause  to  believe  that  a 
preference  was  intended,"  decided  prior  to  the  amendment  of  1910,  are  still 
in  force.  ^^ 

(4)  Actual  knowledge  not  eequieed. —  The  cases  under  the  act  of  1867 
and  the  present  law,  as  amended,  permit  the  statement  that  "reasonable  cause 
to  believe,"  does  not  require  proof  either  of  actual  knowledge  or  actual  belief, 
but  only  such  surrounding  circumstances  as  would  lead  an  ordinarily  prudent 
business  man  to  conclude  that  the  transfer  will  result  in  a  preference.^"    The 


225.  Patterson  v.  B'aker  Grooery  Co.  (Sup. 
Cfc.,  Ore.),  33  Am.  B.  R.  740,  1^4  Pac.  673; 
Heyman  y.  Third  National  Bank  (D.  C,  N. 
J.),  32  Am.  B.  E.  716,  216  Fed.  685;  Ogden 
V.  Reddish  (D.  O.,  Ky.),  29  Am.  B.  R.  531, 
200  Fed.  977. 

Intent  to  prefer  immaterial. —  In  the  case 
of  Heirroon  Co.  v.  Moore  (O.  C.  A.,  9th  dr.), 
31  Am.  B.  R.  221,  208  Fed.  134,  the  court 
said :  "  Under  tfie  bankruptcy  act,  section  60, 
as  amended  by  the  act  of  1910,  it  is  no  longer 
necessary  in  ordei"  to  establish  a  prefer- 
ence, to  prove  the  existence  of  the  debtor's 
intent  to  prefer.  It  is  sufficient  if  it  is 
shown  that  the  creditor  receiving  the  al- 
leged preferential  payment  had  at  the  time 
when  it  was  made',  reajsonable  cause  to  be- 
lieve that  the  bamkrupt  was  insolvenit,  and 
that  in  aceepting  and  retaining  the  same 
he  would  receive  a  larger  per  cent,  of  his 
debt  than  the  other  creditors  of  t!he  same 
class." 

Under  the  amendment  of  1910,  the  test 
of  a  preferential  payment  is,  whether  the 
person  reeeiiving  the  payment,  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein; 
9f  ^Sbe  time  the  payment  wias  miade,  had 
reasowable  cause  to  believe  tha/fc  in  accept- 
ing and  retaining  said  payment  he  would 
receive  a  larger  percentage  of  his  debt  than 
any  other  creditor  of  the  siame  class.  In 
re  Hatrison  Bros.  (D'.  0.,  Pa.),  28  Am.  B. 
R.  684,  202  Fed.  243. 

Notwith'standing  the  amendment  of  1910, 
the  element  of  reasonable  cause  to  believe 
remains  as  a  fact  necesaar,  to  be  alleged 
and  proven.  Carey  v.  Donohue  (C.  C.  A., 
6th  Cir.),  31  Am.  B.  R.  210,  209  Fed.  328, 
revd.  on  other  grounds,  240  U.  S.  §  430,  36 
Am.  B.  R.  704,  60  L.  Ed.  726,  36  Sup.  Ct.  386. 


228.  Matter  of  Chioago  Oar  Equipmieitt 
Qo.  (0.  C.  A.,  7th  Cir.),  31  Am.  B.  R.  617, 
211  Fed.  638;  Sheppard-Strassheim  Co.  v. 
Black  (O.  C.  A.,  7th  OirO,  33  Am'.  B.  R. 
574,  211  Fed.  643;  Beall  v.  Biaaik  of  Bowden 
(D.  C,  Ga.),  34  Am.  B.  R.  186,  219  Fed.  316; 
Matter  of  Gaylord  (D.  C,  N.  Y.),  35  Am.  B. 
R.  544,  225  Fed.  234;  Canthorn  v.  Burley 
State  Bank  (Stip.  Ct.,  Idaho),  33  Am.  B.  R. 
794,  144  Pac.  1608;  Batchelder  v.  Home  Nat'l 
Bank  (Slip.  Jud.  Ct.,  Mass.),,  32  Am.  B.  R. 
555,  105  N.  E.  1052;  Kentucky  Bank  &  Trust 
Oo.  V.   PrHchett    (Sup.   Ct.,  OMa.),  33   Am. 

B.  E.  190,  143  Pac.  338i. 

287.  Kentucky  Bank  &  Trust  Co.  v.  Prit- 
chebt  (Sup.  Ot.,  Okla.),  33  Anu  B.  R.  190, 
143  Pa^.  338. 

228.  Sheppard-Strassheim  Co.  v.  Block  (C 

C.  A.,  7tih  Cir.),  33  Am.  B.  R.  574,  211  Fed. 
643. 

229.  Debus  v.  Yates  (D.  C,  Ky.),  30  Am. 
B.  R.  823,  193  Fed.  427,  in  which  case  the 
court  exlhaustdvely  discusises  the  subject  of 
preferences  prior  to  and  since  the  aimendment 
of  1903. 

230.  Husaey  v.  Richardisan-Rioberts  Dry 
Goods  Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R. 
511,  138  Fedi  598;  Rosenman  v.  Coppard. 
(0.  0.  A.,  5th  Cir.),  35  Am.  B,  R.  786,  228 

Fed.  114;  Matter  of  Gaylord  (D.,C.,  N.  Y,), 
35  Am:  B.  R.  544,  225 'Fed.  234;  Heymiam  v. 
Third  National  Bank  (D.  C,  N.  J.),  32  Am. 
B.  R.  716,  2l6  Fed.  685;  Arthur  v.  Harring- 
ton (D  C,  N;  Y.),  32  Am.  B.  R.  216,  211, 
Fed.  215;  In  re  Jacobs  (Ref.,  La.),  1  Am.  B. 
R.  518;  In  re  Richards  (D.  C,  Wis.),  2 
Am.  B.  E.  518,  95  Fed.  258;  Crittenden  v. 
Barton,  5  Am.  B.  R.  775,  69  N.  Y.  App. 
Div.  555,  69  N.  Y.  Supp.  559;  Sebring  v. 
Wellington,  6  Am.  B.  E.  671,  63  N.  Y.  Aipp. 
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Diy.  498  71  N.  Y.  Supp.  788;  Hackney  v. 
Biaym0iid  Bros.  Claa;ke  Co.  ( Sup,  Ot..  N«b. ) , 
10  Am:  B.  E.  213,  68  Neb.  624,  94  N.  W. 
822,  99  N.  W.  SI'S;  Sundheim  v.  Ilidge  Ave. 
Bank  (D.  C,  Pa.)j  15  Am.  B.  E.  132,  136 
Fed.  951;  In  re  Hines  (D.  C,  Pa.),  16  Am. 
B.  R.  495,  144  Fed.  543-;  In  re  Virginia 
Haa-dwood  Mfg.  Co.  (D.  C,  Ark.).  15  Am. 
B.  K  135,  139  Fed.  209;  In  re  Armstrong 
(D.  C,  Iowa),  16  Am.  B.  E.  583,  145  Fed. 
202;  Stevenson  v.  Miliken-Tomlinson,  13  Am. 
B.  R.  201,  99  Me.. 320,  59  Atl.  472;  Suffel  v. 
MoOartoiey  Nat.  Blaaik,  16  Am..  B.  E.  259, 
127  Wis.  208,  106  N.  W.  837 ;  In  re  Mills  Oo. 
(D.  C,  N.  Oar.),  20  Am.  B.  E.  501,  162 
Fed.  42;  Rogers  v.  Fidelity  iSav.  Bank  & 
Loan  Oa  (D.  C,  Ark.),  23  Am.  B.  R.  1, 
172  Fed.  735 ;  Eogers'  v.  Amerioan  Halibut  Oo. 
(Mass.  Sup.  Ct.),  31  Am.  B.  R.  576,  216 
Mass.  227,  103  N.  E.  689. 

Cases  under  Act  of  1867. —  Buchanan  v. 
Smith,  16  Wall.  277;  Eiaon  v.  Knapp,  Fed. 
Oaa.  11,861;  In  re  McDowMigh,  Fed.  Gas. 
8,775;    Webb  v.   Sachs,   Fed.   Cas.    17,326. 

Absolute  knowledge  of  insolvency  is  not 
required.  All  that  is  necessary  is  the  pos- 
session by  the  ortddtor,  at  the  time,  of  such 
informatdoin  relative  to  the  debtor's  affajirs 
as  should  lead  a  reasonably  prudent  person 
to  ooinclude  that  the  property  of  the  debtor 
at  a  fair  valuation  would  mot  be  sufficient 
to  pay  his  debts.  In  re  Pfaffinger  (B.  C, 
Ky.),,18  Am.  B.  R.  807,  154  Fedi.  528; 
■Getts  V.  Janesville  Grocery  Oo.  (D.  C,  Wis.), 
21  Am.  B.  R.  5,  163  Fed.  417. 

Knowledge  is  not  necessary,  nor  even  be- 
lief, but  only  reasonable  cause  to  believe, 
which  is  a  very  different  'thing.  Pratt  v. 
Columbia  Bank  (D.  C,  N.  Y.),  18  Am.  B. 
R.  406,  415,  157  Fed.  137.  Nieitlher  knowl- 
edge nor  actual  belief  are  required  to  be 
ahown.  Ini  (re  Neill-Pinidksney-Maxwell  Co. 
(D.  C,  Pa.),  22  Am.  B.  R..  401,  170  Fed. 
481;  Dulamy  v.  Waggarasun  (Sup.  Ct.,  Bist. 
OdI.),  22  Ami.  B.'B.  36,  37  Wash.  L.  Eep. 
370.  ^ 

Inquiry  by  ordinarily  prudent  man. —  It 
is  sufflcdent  if  the  faotsi  brought  hamie  to 
the  person  Bought  to  be  affeoted  are  such 
as  would  produce  action  and  inquisry  on  the 
part  of  "an  ordinarily  imfcelligent  man." 
(Grant  v.  Bank,  97  U.  S.  80,  24  L.  ed.  971)  ; 
"a  prudent  business  man"  (Bank  v.  Cook, 
95  XJ,  S,  343;  Toof -v.  Martin;,  13  Wall.  40) ; 
"  a  peaisom  of  ordinaa^.  prudence  and  dis- 
cretion" (Wager  v.  Hail,  16  Wall.  584;  In 
re  McDonald  [D.  C,  So.  Car.],  24  Am.  B.  R. 
446,- 178  Fed.  487,  affd.  25  Am.  .B.  R.  948, 
184  Fed.  986)  ;  "an  ordinarily  prudent  mian" 
(In  re  Eggert  [C.  C.  A.,  7th  Cdi.],  4  Am.  B. 
R.  449,  102  Fed.  735;  McElvain  v.  Hamdesty 
[0.  0.  A.,  2d  Oir.]  22  Am.  B.  R.  320,  169 
Fed.  320);  "a  prudent  maia"  (Dutcher  v. 
Wnigiht,  94  U.  S.  553,  24  L.  ed.  136);'"ain 
ordinarily  intelligent  and  pirudlenit  business 
man"  (Wright  v.  Sampter  [D.  C,  N.  Y.], 
18  Am.  B.  R.  355,  358,  152  Fed.   196). 

"He  who  deliberately  shuts  hi»  eyes  and 
ears  to,  means  of  knowledge,  and  as  to  pat- 
ters which  he  says  '  he  is  not  interested  in,' 
has  reasonable  ground  to  believe  w!hat  ordi- 


narily diligent  inquiry  could  ascertain."  In 
re  Ooffey  (Eef.,  N.  Y.),  19  Am.  B.  R.  148, 
166. 

Failure  to  inquire. — A  preference  inay  re- 
sult 'although  the  creditor  had  no  actual 
knowledge  of  the  insolvency  of  hi*  debtor. 
All  that  is  necessary  under  section  eO-b  is 
tihat  the  facts  surrounding  and  attending 
the  transfer  are  such  that,  an  ordinary 
business  man  having  knowledge  of  the  same 
facta,  would  have  believed  that  the  bank- 
rupt was  insolvent.  In  such  a  case  the  cred- 
itor's oomolusion  that  he  had  no  ground  to 
believe  the  bankrupt  was  insolveat  is  not 
controlling  and  indeed,  is  of  little  if  any 
weight.  If  a  transfer  is  made  under  such, 
circumstances  that  an  ordinarily  intelligent 
man  would  have  been  put  on  iniquiry  to  make 
am  investigation  which,  if  made,  would  have 
shown  insolvency,  then  the  transferee  is 
chargeable  with  such  knowledge  as  the  .  in- 
vestigation would  have  disclosed,  and  the 
transfer  will  amount  to  an  unlawful  pref- 
erence. Failure  actually  to  investigate  will 
lafford  no  excuse  under  such  ciroumstanoes. 
Matter  of  States  Printing  Co.  { O.  C.  A.,  .7th 
Cir.).,  38  Am.  B.  R.  526,  238  Fed.  775. 

Instances  of  reasonable  cause  to  believe. — 
It  has  been  held  that  a  creditor,  who  receives 
a  check  of  $4,000'  on  the  day  before  the 
filing  of  an  involuntary  petition  against  his 
debtor;  a  corporation,  has  reasonable  cause 
to  believe  that ,  a  preference  was  intended. 
Wright  V,  Skinner  Manufactiuring  Co.  (O. 
O.  A.,  2d  Cir.),  20  Am.  B.  R.  527,  162  Fed. 
315;  Moniis  v.  Tannenbavim  (Eef.,  N.  Y.), 
26  Am.  B.  R.  368. 

An  indirect  repurchase  by  a  creditor  of 
goods  to  the  amount  of  $1,475  fromi  an  in- 
solvent debtor  within  the  four  m,omths' 
period,  and  a  resale  of  the  same  for, about 
$1,000  is  a  pireference,  and  the  creditor  will 
be  held  to  have  hadi  reasonable  cause  to  be- 
lieve that  such  was  the  intention.  In  re 
Andrews  (0.  C.  A.,  1st  Cir.),  16  Am..  B.  R. 
387,  144  Fed'.  i922,  affg.  14  Am.  B.  R.  247,  135 
Fed.  '598. 

Where  a  creditor  takes  a  transfer  of  the 
residence  of  one  partner  within  the  four 
monthiai"  period  and  a  ehort  time  before  had 
taken  a  Mke  transfer  of  the  residence  of  the 
other  partner  he  ■will  be  deemed  to  have 
had  reasonable  cause  to  believe  that  the  firm 
was  insolvent.  Brewster  v.  Goff  (D.  C, 
Pa.),  21  Am..  B.  R.  239,  164  Fed.  124. 

Where  creditors  of  bankrupt  accepted  in 
full  of  their  claims  in  an  attempted  settle- 
ment of  bankrupt's  affairs  a  dividend  amiountr 
ing  to  $.6364  on  the  dollar,  derived  from 
certain  insurance  moneys  having  been  previ- 
ously informed  by  letter  that  other  claimis 
on  notes  amounting  to  $4,900  would  be  paid 
by  the  proceeds  of  personal  property,  repre- 
sented to  be  worth  $2,500,  but  actually 
worth  less  than  half  that  amount,  they  had 
reasonable  cause  to  believe  that  a  prefer- 
ence was  intended.  Shultz  v.  Boyfc  Sad'dlery 
<0o.  (Sup.  Ct.,  Iowa),  33  Am.  B.  B.  32,  147 
N.  W.,897. 

Facts  and  circumstances  disclosed,  by  in- 
quiry J —  If     the     facta     and     circumstances 
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creditor  must  have  such  a  knowledge  of  facts  as  to  induce  a  reasonable  belief 
of  his  debtor's  insolvency.^^^  N'otice  of  facts  which  would  incite  a  person  of 
reasonable  prudence  to  an  inquiry  under  similar  circumstances  is  notice  of 
all  the  facts  which  a  reasonably  diligent  inquiry  would  develop.^^^    It  is  to 

to  put  the  creditor  upoM  inquiry.  In  re 
Varley  v.  Bauman  Clothing  Co.  (D.  C,  Ala.), 
26  Am.  B.  R.  840,  191  Fed.  459. 

Suggested  critical  embarrassment  of 
debtor. — ^Within  the  four  months  prior  to 
bankruptcy,  payments  had  been  made  by 
the  bankrupts  on  notes  for  a  lumber  ac- 
count which  had  frequiently  gone  to  protest 
and  been  the  subject  of  oomstant  complaint. 
Notwithstanding  this,  the  claimants  had 
accepted  an  order  for  more  lumber  and  were 
about  to  fill  it,  when  they  learned  that  the 
bankrupts  were  in  difficulty  and  did  not 
do  so.  They  were  also  advised,  on  inquiry 
of  a  baonk  where  the  bankrupts  were  in 
business,  th4t  their  condition  had  improved 
and  it  was  thought  that  they  would  pull 
through.  Held,  that  this  suggested  critical 
embarrassment  was  enough  to  put  claim- 
ants on  inquiry  and  that  their'  claim  for 
the  balance  due  on  the  notes  could  not  be 
allowed  without  surrendering  the  payments 
received  during  the  four  months'  period 
whicb.  constituted  voidable  ■preferences.  In 
re  Deutschle  (D.  C,  Pa.),  25  Am.  B.  R.  348, 
182  Fed.  435. 

Assignment  of  accounts  by  corporation  to 
officer. — Assignments  of  accounts,  made  trom 
time  to  time,  as  security  for  antecedent 
debtai,  by  a  corporation  to  its  president 
who  knew' or  should  have  known  hat  the 
company  was  then  insolvent,  the  assignee 
permitting  the  company  to  collect  the  ac- 
counts so  assigned  and  use  the  proceeds  as 
it  saw  fit,  constitute  voidable  preferences 
under  section  60  of  the  Bankruptcy  Act. 
In  re  Richards,  Inc.  (D.  O.  Sup.  Ct.) ,  28  Am. 
B.  E.  636.  But  see  Grandison  v.  Robertson, 
(».  C,  N.  Y.),  34  Am.  B.  E.  609,  220  Fed. 
985  (afifd.  3«  Am.  B.  E.  452,  231, Fed.  785), 
where  it  was  held^^that  in  the  absence  of 
evidence  sihowing  that  the  bank  receiving 
the  benefit  of  the  assignment  had  knowledge 
of  the  effect  thereof  upon  the  affairs  of  the 
corporation,  the  bank  did  not  have  reason- 
able cause  to  believe  that  the  corporation, 
was  inieolvent. 

Mortgage  given  as  security  for  renewal 
note. — Where  bankrupt  borrowed  a  sum  of 
money  from  a  bank  on  his  own  note,  which 
was  renewed  from'  time  to  time,  and  a  few 
days  after  the  note  finally  became  due  at  a 
time  when  he  was  in  financial  distress  which 
was  then  quite  generally  known  executed  a 
mortgage  to  the  bank  for  the  amount  there- 
of, in  the  absence  of  satisfactory  explana- 
tion that  the  note  had  been  paid  at  the 
time,  it  will  be  ^presumed  that  the  mortage 
was  given  as  security  for  the  old  loaon,  so 
as  to  indicate  a  knowledge  on  the  part  of 
the  bank  of  bankrupt's  financial  unoertajnty 
and  an  intent  to  secure  a  preference.  In  re 
Hirshowitz  (D.  C,  Pa.),  28  Am.  B.  E.  571, 
190  Fed.  202.       ' 


proved  to  have  been  within  tfliie  knowledge 
and  observation  of  the  creditor  or  as  to  which 
he  was  actually  put  on  in^iuiry,  and  inquiry 
would  have  disclosed,  were  such  as  would 
naturally  cause  a  business  main  of  ordinary 
care  and-  intelligence  -^  an  ordinarily  careful 
and  prudent  man  of  intelligenoe  and  reason- 
able experience  in  business  matters  —  to 
believe,  then  it  should  be  held,  that  the 
creditor  had.  reasonable  cause  tj  believe  the 
debtor  was  insolvent,  and  that  the  taking 
and  enforcement  of  the  security  or  transfer 
"  would  effect  a  preference."  Matter  Of  Gay- 
lord  (Dl  C,  N.  Y.),  35  Am.  B.  R.  544,  225 
Fed..   234. 

SSI.  Kuttig  Manufacturing  Co.  v.  Ed- 
wards (C.  0.  A.,  8th  Cir.),  20  Am.  B.  E. 
349,  160  Fed.  619;  In  re  Houghton  Web 
Co.  (D.  a,  Mass.),  26  Am..  B.  R.  202,  185 
Fed.  213;  Shale  v.  Farmers'  Bank  (Sup.  Ct., 
Kans. ) ,  25  Am.  B.  E.  888,  109  Pae.  408,  citing 
text;  Jacobs  v.  Saperstein  (Mass.  Sup.  Ct.), 
38  Am.  B.   R.   405,   114  N".   E.   360. 

232.  Coder  v.  McPherson  (C.  C.  A.,  8th 
Cir.),  18  Am'.  B.  E,  523,  152  Fed.  951; 
Pittsburg  Plate  Glass  Co.  v.  Edwards  (C 
C.  A.,  8th  Cir.),  17  Am.  B.  E.  447,  148  Fed. 
377;  In  re  Leader  (D.  C,  Ark.),  26  Am.  B. 
E.  668,  190' Fed.  624;  Oollett  v.  Bronx  Nat. 
Bank  (D.  C,  N.  Y),  29  Am.  B.  E.  454,  211 
Fed.  Ill;  Herron  Co.  v.  Moore  (C.  C.  A.,  9th 
Cir.),  31  Am.  B.  E.  221,  208  Fed.  134;  Mat- 
ter of  Gaylord  (D.  C,  N.  Y.),  35  Am.  B.  E. 
544,  225  Fed."  •234-;  FiMt  Bank  of  Mayville 
v.  Alexander  (Okl.  Sup.  Ct.),  36  Am.  B.  E. 
132,  153  Pac.  646,  quoting  text;  Matter  of 
Miller  (D.  C,  Ohio),  34  Am.  B.  E.  275,  221 
Fed.  471;  Matter  of  Edwards  (D.  C,  Ga.), 
33  Am.  B.  E.  530,  217  Pedi.  102;  Conners 
V.  Brockport  Nat'l  Bank  (D.  C,  Maine), 
32  Am..  B.  E.  882,-214  Fed.  847;  Heyman 
V.  Third  Nat'l  Bank  (©.  C,  N.  J.),  32 
Am.  B.  R.  716,  216  Fed.  685;  Eussell's  Trus- 
tee V.  Mayfieild  Lumber  Oo.  (Ot.  of  App., 
Ky.),  32  Am.  B.  E.  357,  164  S.  W.  783;  Gal- 
braith  v.  Whitaker  (Sup.  Ct.,  Minn.),  32  Am. 
B.  R.  113,  138  N.  W.  77a. 

Extent  of  inquiry. — ^  Facts  which  would 
put  an  intelligent  business  man  upon  in- 
quiry constitute  "reasonable  cause  to  be- 
lieve," if  intent  to  prefer  would  be  dis- 
covered by  following  Tip  the  inquiry.  Stern 
v.  Paper  (D.  0.,  N.  Dak.),  25  Am.  B.  I}. 
451,  183  Fed.  228;  Tilt  v.  Citizensi'  Trust 
Co.  (D.  C.,  N.  J.),  27  Am..  B.  R.  320,  191 
Fed.  441,  affd.  S9  Am.  B.  E.  906,  200  Fed. 
410. 

Letters  and  telegrams  sent  by  a  debtor 
to  its  creditors,  which  merely  show  that  it  is 
.in  embarrassed  circumstances  and  not  able 
to  meet  its  obligations  as  they  matured, 
do  not  constitute  notice  of  insolvency  within 
the  meaning  of  that  term  as  used  in  the 
bankruptcy  act,  but,  when  unaccompanied 
by    qualifying    circumstances    are    sufficient 
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be  remembered,  however,  that  the  same  circumstances  which  to  some  minds 
would  merely  give  groukd  for  suspicion  may .  afford  evidence  which  to  other 
minds  would  carry  conviction,  that  they  not  only  showed  reasonable  cause  to 
believe,  but  actually  had  created  a  belief. *^^  If  a  creditor  accepts  a  transfer 
under  circumstances  which  would  lead  a  man  of  ordinary  prudence  and 
sagacity  to  believe  that  he  was  being  preferred  by  the  debtor,  over  other 
creditors  of  the  same  class,  without  making  investigation,  he  will  be  charged 
with  all  the  knowledge  which  he  would  have  acquired  had  he  performed  his 
duty  in  this  regard.^*  A  creditor  is  not  chargeable  with  knowledge  such  as 
could  only  be  disclosed  by  the  bankrupt's  books  of  account  to  which  the  creditor 
had  no  access.^® 

(5)    Mere  guess  ok  suspicion  insufficient.^ — There  must  be  something 
more  than  a  mere  guess  or  suspicion.^^®     Reasonable  cause  to  believe  is  not  the 


233.  Batohelder  v.  Home  Nat'l  Bank  (Sup. 
Jud.  Ot.,  Mass.),  32  Am.  B.  R.  555,  105 
N.  K  1052. 

234.  In  re  McDonald  (D.  C,  So.  Car.),  24 
Am.  B.  E.  446,  453,  178  Fed.  487,  affd.  25 
Am.  B.  E.  948;  Russell's  Trustee  v.  Mayfield 
Lumber  Co.    (Ct.  of  App.,  Ky.),  32  Am.  B. 

B.  357,  164  S.  W.  783. 

Loss  of  stock  by  fire  to  put  creditor  on 
inquiry. — .In  the  case  of  In  re  Leader   (D. 

C,  Ark.),  26  Am.  B.  E.  668,  674,  190  Fed. 
624,  the  oourt  said:  "But  a  creditor  can- 
not entirely  close  his  eyes  and  sitop  his  ears 
in  order  to  keep  himself  in  ignorance.  Pay- 
ment isa  the  onJinary  course  of  business,  by 
a  going  concern  is  verry  much  different  from 
payment  by  a  concern  that  has  suspended 
business  and  is  in  course  of  liquidation. 
This  difference  ia  emphasized  when  the  sus- 
pension has  been  caused  by  fira  Anderson 
knew  facta  which  forced  uipon  Mm  the  con- 
victidn  thait  the  partnership  was  insolvent, 
and. he  could  not  avoid  the  belief  that  ifhe 
paymient  of  the  order  would  constitute  a 
preference.  It  is  idle  to  declare  a  belief 
in  opposition  to  an  obvious  fact.  Dogmatic 
aissertion  cannot  stand  in  the  face  of  posi- 
tive dienKmstration.  ,  The  fact  tha<t  the  en- 
tire stock  of  goods  of  the  partnership  had 
been  destroyed  was  in  Itself  suffitient  to 
put  a  reasonably  prudent  creditor  on  notice. 
Amderson  knew  there  would  at  least  be  a. 
loss  amounting  to  the  difference  between 
the  cash  vialue  of  the  goods  destroyed  which 
was  about  $13,000.00  and  the  amoimt  of  the 
insurance,  which  was  $7,000.00.  He  knew, 
as  a  result  of  the  fire,  that  there  was  a 
depreciation  of  assets  in  the  neighborhood 
of  $6,000.00.  He  also  knew  that  the  loss 
had  not  been  adjusted,  and  must  have  real- 
ized that  it  was  within  the  probabilities 
that  the  amount  collected'  would  be  less 
than'  $7,000.00,  as  it  afterwards  turned  out." 

Notice  from  financial  agency  of  debtor's 
financial  condition. — A  creditor,  which,  after 
reeeivmg  notice  from  a  oomimercdal  agemey 
as  to  the  financial  condition  of  a  debtoir, 
immediately  sent  its  lagent  to  interview  the 
debtor  who,  without  making  inquiries  except 
of  the  debtor,  procured  a  mortgage  as  secu- 
rity ior  a  pre-existing  debt  and,  with  knowl- 


edge that  the  debtor  would  soon  become  a 
bankrupt,  had  it  recorded,  will  be  deemed 
to  have  had  "  reasonable  cause  to  believe  that 
the  enforoemient  of  such  *  *  *  transfer 
would  effect  a  preference,"  within  the  mean- 
ing of  section  60a,  of  the  Bankruptcy  Act. 
Matter  of  Edwards  ( D.  C,  Ga. ) ,  33  Am'.  B. 
E.  530,  217  Fed.  102. 

235.  In  re  Wolf  .Co.  (D.  C,  Pa.),  21  Am'. 
B.  R.  73,  164  Fed.  449,  affd.  sttft  nom.  Sharpe 

,v.  AUender    (O.  C.  A.,  3d  Cir.),  22  Am.  B. 
E.  431,  170  Fed.  589. 

Examination  of  books.— Where  at  the 
time  a  bank  received  a  chattel  mortgage  on 
hotel  equipment  as  security  from  bankrupt, 
its  cashier,  after  personally  inspecting  the 
hotel  equipmient  and  bankrupt's  books,  Cheek- 
ing up  the  greater  part  of  bankrupt's  liabili- 
ties and  -  the  bills  of  cost  for  the  prop- 
erty, was  satisfied  that  bankrupt  was  solv- 
ent, the  bank  became  entitled  to  the  benefit 
of  the  rale  that  reasonable  cause  to  believe 
that  a  transfer  and  the  effect  of  its  enforce- 
ment will  operate  as  a  preference  does  not 
exist  where  the  creditor  examines  the  debt- 
or's books  which  do  not  reveal  insolvency. 
Dougherty  v.  First  National  Bank  of  Can- 
ton (C.  O.  A.,  6th  Cir.),  28  Ami.  B.  E.'26'3, 
197  Fed.  241. 

236.  Off  V.  Hakes  (C.  C.  A.,  7th  Cir.),  15 
Am.  B.  E.  696,  142  Fed.  364;  Carey  v.  Dono- 
hue  (C.  C.  A.,  6th  Cir. ) ,  31  Am.  B.  E.  210, 
20S  Fed.  238,  revd.  on  other  grounds,  240 
U.  S.  430,  36  Am.  B.  R.  704,  60  L.  Ed.  726, 
316  Sup.  Ct.  386;  Heyman  v.  Third  National. 
Bank  (D.  C,  N.  Y.),  32  Am.  B.  R.  716,  216 
Fed.  685;  Batohelder  v.  Home  Nat'l  Bank 
(Suip.  Jud.  Ct.,  Mass.),  32  Ami.  B.  R.  555, 
106  N.  E.   1052. 

Knowledge  inferred. — Whether  or  not 
there  was  reasonable  cause  to  believe  that 
a  preference  was  intended'  may  be  inferred 
from'  all  "the  facts  and  oircum'Stcnces  of  the 
case,  but  their  determination  must  be  some- 
thiUf  miore  than,  a  guess,  and  the  transfe  ee 
must  have  had  more  than  reasonable  cause 
to  suispect.     Forbes  v.  Howe,  102  Mass.  427. 

The  court  in  In  re  Eggert  (C.  C.  A.,  7th 
Cif:),  4  Am.  B.  R.  449,  102  2^.  735,  affg. 
3  Am.  B.  E.  541,  98  Fed.  MS,,  reviews  the 
authorities  very  exhaustively  and  cames  to 
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equivalent  of  reasonable  cause,  to  suspect.^^''  The  creditor  is  not  to  be  cbarged 
with  knowledge  of  his  debtor's  financial  eonditiori  from  mere  non-payment 
of  his  debt,  or  from  circumstances,  which  give  rise  to  mere  suspicion  in  his 
mind  of  possible  insolvency. ^^^    If  the  bankrupt  was  concededly  unbusinesslike 


the  fpUowing  conclusion,  per  Jenkins,  J.: 
■■  The  resultant  of  all  these  decisions  we 
take  to  be  this:  That  the  creditor  is  not 
to  be  charged  with  knowledge  of  his  debt- 
or's financial  condition  from  mere  non-pay- 
ment of  his  debt,  or  from'  circumistanoea, 
which  give  rise  to  mere  suspicion  in  his 
mind  of  possible  insolvency;  that  it  is  not 
essential  that  the  creditor  should  have  ac- 
tual knowledge  of  a  belief  in  his  debtor's 
insolvency,  but  that  he  should  have  reason- 
able cause  to  believe  his  debtor  to  be  insol- 
vent; that  if  facts  and  circumstances  with 
respect  to  the  debtor's  financial  condition 
are  brought  home  to  him,  such  as  would 
put  an  ordinarily  prudent  man  upon  inquiry, 
ihe  creditor  is  chargeable  with  knowledge 
of  the  facts  which  such  inquiry  should  reason- 
ably be  expected  to  disclose."  This  case 
was  followed  and  approved  in  Stuart  v. 
Farmers'  Bank  of  Cuba  City  (Sup.  Ot., 
Wis.),  21  Am.  B.  E.  403,  177  N.  W.  820. 

In  the  case  of  Newman  v.  Tootle-Campbell  . 
Dry  Good's  Co.  (Mo.  Ct.  of  App.),  31  Am.  B. 
R.  399,  160  S.  W.  825,  the  court  said :  "  Judi- 
cial expressions  on  the  subject  of  What  will 
and  what  will  not  constitute  oomstruetive 
knowledge  emphasize  the  distinction  between 
notice  of  facts  and  circumstances  which  would 
incite  a  man  of  ordinary  prudence  to  an 
inquiry  under  similar  eircumistances  and 
notice  of  circumstances  that  would  merely 
excite  suspicion.  The  former  is  equivalent 
to  notice  of  all  facts  which  a  reasonably 
diligent  inquiry  would  disclose  (Coder  v. 
McPherson  [C.  C.  A.,  8th  Cir.],  18  Am.  B.  E. 
123,  152  Fed.  951,  82  C.  C.  A.  99) ,  while  the 
matter  is  deemed  insufBcient  to  constitute 
reasonable  cause  to  believe  that  a  preference 
is  intended,  and  will  not  put  the  creditor 
upon,  inquiry." 

Suspicion  and  fear  alone  insufficient. — 
Proof  of  knowledge  or  notice  of  facts  which 
give  a  creditor,  or  a  person  to  be  benefited 
by  a  (preference,  reasonable  cause  to  believe 
at  the  time  of  the  transfer  that  it  is  in- 
tended to  give  a  preference  thereby,  is  in- 
dispensable to  the.establishimcnt  of  a  void- 
able preference.  Suspicion,  fear  and  facts 
that  arouse  suspicion  and  fear  in  the  mind 
of  the  creditor,  or  the  party  to  be  benefited, 
but  give  no  reasonable  ground  for  him'  to 
believe  that  a  preference  is  intended  by  the 
trau'Sifer,  do  not  malce  Buch  a  preference 
voidable.  Stern  v.  Paper  (C.  OJ^A.,  8th 
Cir.) ,  28  Am.  B.  R.  592,  198  Fed.  642. 

237.  Putnam  v.  U.  S.  Trust  Co.  (Mass. 
Sup.  Ct),  36  Am.  B.  R.  658,  111  N.  E.  969, 
in  which  it  was  held  that  it  io  not  enough 
that  a  creditor  has  some  cause  to  suspect  the 
insolvency  of  his  debtor;  but  he  must  have 
such  a  knowledge  of  the  facts  as  to  induce  a 
reasonable  belief  of  his  debtor's  insolvency. 


Mere  suspifaon,  is  ngt  sufficient  to  charge 
oreditors  with  knowledge  of,  or  reasonable 
cause  to  believe  their  debtor  inisolvent  at 
the  time  of  receipt  of  payments  from  him. 
There  must  be  eviden(!e  of  facts  'sufficient  to 
put  a  reasonably  prudent  person  upon  in- 
quiry, which  if  pursued  would  show  that 
the  debtor  was  insolvent  and  that  a  prefer- 
ence would  result  from  the  payments. 
Nichols  V.  Elken  et  al.  (C.  C.  A.,  8th  Cii-.), 
35   Am<.   E.   E.   365,  225   Fed.   689. 

238.  First  Nat.  Bank  of  Philadelphia  v. 
Abbott  (0.  C.  A.,  &th  Cir.),  21  Am-  B.  E. 
436,  165  Fed.  853 ; ,  Arthur  v.  -  Harrington 
(D.  C,  N.  Y.),  32  Am.  B.  E.  216,  211  Fed. 
215;  Beall  v.  Bank  of  Bowden  (©.  C,  Ga,), 
34  Am..B.  E.  186,219  Fed.  316. 

Suspicion  that  preference  will  result. — 
The  well-settled  rule  of-  law  is  that  mere 
groundis  of  suspicion  that  a  debtor  ia  in- 
solvent or  that  a  payment  miade  by  him  is 
intended  to  create  a  preference  are  insuffi- 
cient to  establish  the  fact  that  the  creditor 
who  received  it  has  reasonable  cause  to  be- 
lieve that  a  preference  was  intended  thereby. 
There  must  be  substantial  evidence  of  reason- 
able groundsr  for  isuch  belief.  Sparks  v. 
Marsh  (D.  0.,  Ala.),  24  Am.  B.  E.  280,  177 
Fed.  739;  Grant  v.  National  Bank,  97  U.  S. 
80,  24  L.  Ed.  971;  Stucky  v.  Masonic  Savings 
Bank,  108  U.  S.  74,  2  Sup  Ct.  219,  27  L.  Ed. 
640 ;  Hussey  v.  Eiehardson-Roberts  Dry  'Goods 
Co.  (C.  C.  A.,  8th 'Cir.-),  17  Am.  B.  E.  511, 
148  Fed.  598,  7'8  C.  C.  A.  370;  Tumlin  v. 
Bryan  (C.  O.  A.,  5th  Cir.),  21  Am.  B.  E.  319, 
165  Fed.  166,  91  C.  C.  A.  20O,  21  L.  B.'.  A. 
(N.  S.)  960;  First  National  Bank  v.  Abbott 
(G.  0.  A.,  8th  Cir.),  21  Am.  B.  E.  436,  165 
Fed.  852,  91  C.  'C.  A.  538. 

In  Grant  v.  National  Bank,  97  IT.  S.  80, 
24  L.  Ed.  971,  Mr.  Justice  Bradley,  speak- 
ing of  the  proviaion  "having  reasonable 
cause  to  believe  such  person  ineolvent "  in 
the  Bankruptcy  Act  of  1867,  said: 

"  It  19  not  enough  that  a  creditor  has 
some  cause  to  suspect  the  insolvency  of  his 
debtor;  but  he  must  have  such  a  knowledge 
of  facts  as  to  induce  a  reasonable  belief  of 
his  debtor's  insolvency,  in  order  to  invali- 
date a  security  taken  for  his  debt.  .  .  . 
A  man  may  have  many  grounds  of 
suspicdon.  that  his  debtor  is  In  failing  cir- 
cumstances, and  yet  have  no  cause  for  a 
well-grounded  belief  of  the  fact.  He  may: 
be  unwilling  to  trust  him  further.  He'may 
feel  anxious  about  his  claim  and  have  a 
strong  desire  to  secure  it,  and  yet  such 
belief  as  the  Act  requires  may  be  wanting. 
ObfcainingK  additional  secumtyy  or  receiving 
payment  of  a  debt,  under  such  ciroum' 
stances,  is  not  prohibited  by  the  law.  .  .  . 
Hence  the  Act,  very  ■wisely,  as  we  think,  in- 
stead ,  of  ■  making  a  payment  or   a  security 
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and  slovenly  in  kis  business  transactions,  a  failure  to  maintain  bis  credit  by 
prompt  payments  and  a  sbortness  of  casb  and  absence  of  free  capital,  con- 
tinuing for  a  long  period  without  insolvency  are  not  of  themselves  sufficient 
to  put  on  inquiry  all  who  deal  with  him.^*  If  the  suspicion  is  based  upon 
facts  which  would  incite  an  intelligent  business  man  to  an  inquiry  which  would 
have  disclosed  that  the  transfer  would  effect  a  preference,  it  is  equivalent  to 
"reasonable  cause  to  believe,"  within  the  meaning  of  the  section.^**   . 

(6)  Knowledge  of  insolvency. —  (I)  Effect  of  amendment  of  1910.^ — 
Prior  to  the  amendment  of  1910,  to  make  a  transfer  such  a  preference  as  is 
voidable  under  §  60-b  it  must  have  been  actually  intended  on  the  debtor's 
part,  or  there  must  have  existed  what  the  law  regards  as  the  equivalent  of 
such  an  actual  intent  on  his  part,  and  such  an  intent  is  not  to  be  conclusively 
presumed  from  the  mere  fact  that  the  debtor  knows  himself  to  be  iiisolvent.^^ 
The  amendment  of  1910  obviates  the  requirement  of  proof  of  intent  on  the 
part  of  the  debtor,  but  retains  the  requirement  of  insolvency. 

(II.)  Presumption  where  fact' of  insolvency  is  knowii. —  If  insolvency  ,is 
known  to  exist,  or  if  the  creditor  had  reasonable  cause  to  believe  that  it  existed, 
he  will  be  presumed  to  have  "  reasonable  cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a  preference."  While  proof  of  belief 
in  insolvency  is  not  now  necessairy,^^  the  element  of  insolvency  should  appear, 
for  it  will  be  impossible  to  show  that  there  is  a  reasonable  cause  to  believe 
that  a  preference  will  be  effected  by  the  transaction,  unless  it  is  shown  that 


void  for  a  mere  suffpicion  of  the  debtor'a 
insolvency,  requires,  for  that  purpose,  that 
his  creditor  should  have  some  reasonable 
cause  to  believe  him  insolvent.  He  must 
have  a  knowledge  of  some  fact  or  facts  cal- 
culated to  produce  such  a  belief  in  the  mind 
of  an  ordinarily  intelligent  man." 

Suspicion  and  fear,  and  facts  that  arouse 
suspicion  und  fear  in  the  mind  of  the  cred- 
itor, but  give  no  reasonable  ground  for  him 
to  believe  that  the.  debtor  intends  a  prefer- 
ence by  his  payment  or  security,  dio  niot 
make  such  a  preference  voidable.  Powell  v. 
Gates  City  Bank  (O.  C.  A.,  8th  Cir.),  24  Am. 
B.  E.  316,  178  Fed.  609;  Kimmerle  v.  Farr 
(C.  C.  A.,  6th  Cir.),  26  Am'.  B.  E.  818,  189 
Fed.  295. 

It  is  not  enough  that  a  creditor  have 
some  cause  to  suspect  the  insolvency  of  his 
debtor,  but  he  nmst  have  such  a  knowledge 
of  fact  as  to  induce  a  reasonable  belief  of 
his  debtor's  insolvency,  in  order  to  invalidate 
a  security  taken  for  his  debts.  In  re  Carlile 
(D.  C,  -N;  Car.),  29  Am.  B.  R.  373,  199  Fed. 
612. 

The  mere  failure  to  meet  a  note  promptly 
is  not  sufficient  in  itself  to  place  a  creditor 
on  inquiry  especially  when  the  bankrupt  had 
a  good  business  and  was  apparently  making 
money.  Voorhees  v.  Natl  Shawmut  Bank 
(Sup.  'Ot.,  Mass.),  32  Am.  B.  E.  400,  105 
N.  E.  382.   . 

839.  Brookheiirl  v.  Greenbaum  (0.  C.  A., 
2d  Cir.),  34  Am.  R;  R.  686,  225  Fed.  63i5, 
in  which  it  was  sougiht  to  set. aside  a  payment 
by  the  bankrupt  of  $1,200  a  few  Weeks  be- 
fore bankruptcy,  upon  the  grbimA  that  it  con- 


stituted a  voidable  preference;  it  appeared 
that  the  bankrupt  was  doing  a  large  business 
during  the  time  in  question  and  was  most  of 
the  time  in  financial  difficulty  owing  to  the 
slipshod  manner  in  which  he  transacted  his 
business;  that  he  kept  no  complete  books, 
was  always  borrowing  and  requesting  defend-, 
ant  to  endorse  his  chedss;  that  he  had  dealt 
with  the  defendant  for  many  years ;  that  the 
payment  in  question  was  on  a  note  which 
had  run  for  about  twenty  months,  and  that 
isuch  paymients  had  frequently  been  made  be- 
fore. It  was  held  that  the  evidence  was  in^ 
sufficient  to  Charge  the  defendant  with  notice 
of  the  bankrupt's  insolvency. 

240.  Stern  v.  Paper  (D.  C,  No.  Dak.), 
25  Am.  B.  E).  45i,  183  Fed.  228. 

.  Effect  of  failure  to  make  inquiry.—  If  the 
degree  of  knowledge  is  such  as  to  engender 
fear  that  the  transfer  will  effect  a  preference, 
so  strong  that  the  preferred  creditor  refrains 
from  availing  himself  of  the  means  at  hand 
for  ascertaining  the  truth,  in  order  to  ke<*p 
himself  in  the  dark  in  regard  thereto  and  to 
be  in  a  position  to  claim  that  he  did  not  have 
reasonable  cause  to  believe  that  the  transfer 
to  him  would  work  to  a  preference,  the  case 
is  covered  by  the  statute.  Ogden  v.  Reddish 
(D.  C.,  Ky.),  29  Am.  B.  R.  531,  200  Fed. 
977. 

241.  In  fe  Mayo  Contracting  Co.  (D.  C, 
Mass.),  19  Am.  B.  E.  551,  157  Fed.  469. 

242.  In  re  H.  O.  King  Co.  (D.'  C,  Mass.), 
7  Am'.  B.  R.  619,  113  Fed.  110.  But  see 
Des  Moines  Sav,' Bank  v.  Morgan 'Co.,  12 
Am.  B.  R.  781,  123  Iowa  432. 
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the  person  receiving  it  had  reasonable  cause  to  believe  that  the  debtor  was 
insolvent.^*^ 

(Ill)  Proof  of  reasonable  cause  to  believe  insolvency. — Knowledge  of  insol- 
vency is  not  necessary,  nor  even  a  belief,  but  simply  reasonable  cause  to  believe 
that  the  debtor  was  insolvent  when  the  preference  was  given.^*  Reasonable 
cause  to  believe  a  preference  intended  will  be  imputed  where  the  circumstances 
are  such  that  the  creditor  must  have  known  the  purpose  and  effect  of  the 
transfer. ^*^  It  has  been  held  sufficient  -that  a  transfer  of  the  insolvent's  prop- 
erty is  made,  which  has  the  effect  to  give  a  preference,  and  that  the  party 
who  receives  it  has  reasonable  cause  to  believe  that  it  is  intended  by  the  party 
who  procures  the  transfer,  or  who  gives  to  the  transfer  the  effect  of  a,  prefer- 
ence, that  it  should  have  that  effect,  although  the  insolvent  is  innocent  of  that 
intention.^®  It  is  not  necessary  for  a  creditor  to  know  or  have  reasonable 
cause  to  believe  that  the  debtor  was  insolvent,  where  a  mortgage  or  pledge  is 
made,  within  the  four  months'  period,  to  secure  an  antecedent  debt.^^  The 
reasonable  cause  to  believe  must  have  existed  either  before  or  at  the  time  the 


243.  Ex  post  ,  facto'  knowledge  that  the 
debtor  was,  at  the  time  of  the  prefereiloe, 
insolvent  is  not  material,  nor  does  it  mat- 
ter, per  se,  what  knowledge  the  debtor  had 
on  the  aubjeot.  The  test  is  whether  the 
creditor  who  is  charged  with  having  re- 
ceived a  voidable  preference  haxi'  at  the  time 
of  receiving  it  such  information  as  ought 
to  have  led  a  reasonably  prudent  m;an  to 
the  conclusion  that  a,  preference  was  thereby 
intended.  In  re  Pfaffinger  (D.  O^,  Ky.),  18 
Am.  B.  E.  807,  1.54  Fed.  528;  Hewitt  v.  Boston 
JStraw  Board  Co.  (Mam  Sup.  Ct.),  31  Am. 
B..  E.  652,  101  N.  E.  424;  First  Nat'l  Bank 
of  Cleveland  v.  Orten  (Sup.  Ot.,  Okla.),  33 
Am.  B.  E.  108,  142  Pac.  1096. 

244.  Merchants'  National  Bank  v.  Cook, 
95  U.  S'.  346,  24  L.  Ed.  412;  In  re  McDonald 

(D..  C,  So.  Car.),  24  Am.  B.  E.  446,  178 
Fed.  487,  affd.  25  Am.  B.  E.  948 ;  Shale  v. 
Farmers'   Bank    (Sup.  Ct.,  Kans.),  25  Am. 

B.  E.  888,   lOe  Pac.  408;   In  re  Gibson   (D. 

C,  So.  Dak.),  27  Am.  B.  E.  401,  191  Ted. 
665;  Dougherty  v.  Fir  t  Nat.  Bank  (0.  C.A., 
6th  Oir.),  28  Am.  B.  E.  263,  197  Fed.  241. 
See  Am.  B.  E.  Dig.  §  513. 

Reasonable  cause  to  believe  insolvency. — 
Where  a  preference  is  given/,  the  transac- 
tion is  voidable  by  the  trustee,  if  there  are 
BuflScient  facts  and  circumstances  having 
significance  in  reference  to  the  debtor's 
financial  condition,  brought  home  to  the 
preferred  creditor  or  which  he  must  or 
ought  to  have  seen  or  known,  to  put  him 
on  inquiry,  which,  followed  up,  would  in- 
form, him  of  the  insolviency.  Spencer  v. 
Nekemoto  (D.  C,  Hawaii),  24  Am.  B.  E. 
517. 

A  creditor  cannot  be  said  to  have  had 
reasonable  cause  to  believe  a  preference  is 
effected  unless  the  evidence  shows  that  he 
knew,  or  ought  to  have  known,  the  sub- 
stantial truth  as  to  the  bankrupt's  finan- 
cial condition.  In  re  Houghton  Web  Co. 
(D.  0.,  Mass.),  26  Am.  B.  E.  202,  185  Fed. 
213. 


Inquiry  of  debtor  as  to  financial  condition. 

—Where  the'  duty  of  inquiry  as  to  his 
debtor's  solvency  is  imposed  upon  a  creditor, 
it  is  not  met  by  inquiry,  alone,  of  the  debtor 
whose  answer,  in,  the  circumstances  of  the 
case,  could  readily  have  been  found  to  be 
untrue.  McGirr  v.  Humpheys  Grocery  Co. 
( D.  C,  Ohio) ,  26  Am.  B.  E.  518,,  192  Fed.  55. 
Merely  cursory  inquiries  made  of  the 
bankrupt  aS  to  his  financial  condition  do 
not  meet  the  requirement  as  to  investigation. 
Gering  v.  Leyda'  (0.  C.  A.,  8th  Cir.),  26  Am. 
B.  E.  137,  186  Fed.  110. 

245.  Wilson  v.  Mitchell-Woodbury  Co. 
(Mass.  Sup.),  31  Am.  B.  E.  837,  102  N.  E. 
119;  Eussell's  Trustee  V.  Mayfield  Lumber 
Co.  (Ct.  of  App.,  Ky.),  32  Am.  B.  E.  357, 
164  S.  W.  783. 

The  treasurer  of  a  corporation  is  presumed 
to  know  its  true  financial  condition.  Matter 
of  Silvernail  (D.  C,  Kam),  33  Amu  B.  E.  59, 
218  Fed.  979. 

Subsequent  discovery  of  insolvency. — 
The  receipt  of  a  chattel  mortgage  as'  security 
for  an  existing  debt,  within  four  months  of 
the  bankruptcy  of  the  mortgagor,  does  not 
constitute  a  voida;ble  i)reference,  where  the 
mortgagee  after  due  inquiry  thought  the 
mortgagor  solvent,  although  it  was  sub- 
sequently found  that  he  was  insolvent.  Mat- 
ter of  Gaylord  (D.  C,  N.  Y.),  35  Am. 
B.  E.  544,  225  Fed.  234. 

246.  Benedict  v.  Deshel,  11  Am.  B.  E.  20, 
177  N.  Y.  1,  68  N.  E.  999;  Parker  v.  Black 
(D.  C.,  N.  Y.),  16  Am.  B.  E.  202,  143  Fed. 
660.  Compare  In  re  Andrews  (C.  C.  A.,  lat ' 
Oir.),  16  Am.  B.  E.  387,  144  Fed.  922,  hold- 
ing in  effect  that  it  is  necessary  to  show  that 
the  debtor  actually  intended  to  give  a  pref- 
erence, unless  there  exists  what  the  law 
regards  as  the  equivalent  thereof;  otherwise 
the  reasonable  cause  to  believe  thit  there 
was  such  intention  cannot  exist. 

247  In  re  Mills  Co.  (Di  C,  N.  Oar.),  20 
Am  B.  E.  501,  162  Fed.  42;  In  re  Bailey 
&  Son  (D.  n,  Pa.),  21  Am.  B.  R.  911,  166 
Fed.  982. 
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payment  was  made ;  so  where  a  note  payable  at  a  bank  was  "  certified  "  as  paid 
out  of  tbe  bankrupt's  deposits  in  the  bank  on  the  day  of  maturity,  and  the 
same  day  the  creditor  was  informed,  as  to  the  bankrupt's  insolvency,  evidence 
showing  that  the  note  was  certified  prior  to  receiving  such  information  will 
disprove  the  intent  to  prefer.^* 

(IV)  Belief  of  insolvency  question  of.  fact;  burden  of  proof. — Whether  or 
not  the  creditor  has  reasonable  cause  to  believe  the  debtor  insolvent  is  a  ques- 
tion of  fact^^  for  the  jury,  and  where  the  evidence  justified  a  submission  of 
the  question,  the  finding  of  the  jury  is  not  reviewable.^®**  Direct  evidence  of 
the  creditor's  knowledge  of  his  debtor's  insolvency,  or  of  cause  to  believe  that 
a  preference  will  result  from  the  transfer,  is  not  essential ;  the  creditor  comes 
within  the  inhibition .  where  the  substantial  and  material  facts  are  of  such 
significance  that  the  creditor  knew  or  ought  to  have  known  of  the  bankrupt's 
financial  condition.*^*  Where  the  referee  and  bankruptcy  court  have  con- 
sidered the  conflicting  evidence  as  to  the  reasonable  cause  to  believe  that  a 
preference  was  intended,  their  finding  should  not  be  disturbed,  unless  it  clearly 
appears  that  they  have  fallen  into  some  error  of  law  or  have  committed  some 
serious  mistake  of  fact  in  reaching  their  conclusion.^**  The  burden  of  showing 
that  the  person  receiving  .the  preference  had  knowledge  or  reasonable  cause 
to  believe  that  the  debtor  was  insolvent  is  upon  the  trustee.^® 


848.  Matter  of  Frazin  and  Oppenheim  (C. 
C.  A.,  2d  Cir.) ,  2&  Am.  B.  R  214,  201  Fed.  86. 

Time  of  belief  as  to  insolvency. — -The 
question  of  insolvency  and  knowledge  thereof 
is  to  be  determined  as  of  the  date  when 
a  chattel  mortgage,  alleged  to  be  a  pref- 
erence was  filed  ^  for  record,  and  this 
date  is  to  be  adapted  for  the  purpose  of 
determining  the  four  months'  period  and 
the  legality  of  the  preference.  Matter  of 
Bunch  1  Commission  €o.  (D.  C,  Kan.),  35 
Am,  B.  E.  526,  225  Fed.  243.  In  a  suit  by 
a  trustee  in  b^^ikruptcy  to  recover  alleged 
preferential  payments  and  transfers,  the 
solvency  or  insolvency  of  the  bankrupt  must 
be  determined  as  of  the  date  of  the  paytiients 
and  transfers;  Bosenman  v.  Coppard  ( C.  C. 
A.,  5th  Oir.),  35  Ami.  B.  R.  786,  228  Fed.  11'4. 

249.  Hackney  v.  Raymond  Bros.  Clarke 
Co.  (Sup.  Ct.,  Nebr.),  10  Am.  B.  R.  213,  214, 
ee  Neb.  624,  94  N.  W.  822,  99  N.  W.  675; 
Laund^  V.  First  Nat.  Bank  (Sup.  Ct., 
Kan.),  11  Am.  B.  E.  233,  66  Kan.  750,  71 
Pac.  259;  Deland  v.  Miller  &  'Cheney  Bank, 
la  Am.  B.  R.  744,  119  Iowa  368,  93  N.  W. 
304;  In  re  Andrews  (D.  C,  Mass.),  14  Am. 
B.  R.  247,  135  Fed.  599 ;  Thomas  v.  Adelman 
(D.  C,  N.  Y.),  14  Am.  B.  E.  510,  136  Fed. 
973;  Uipson  r.  Mount  Morris  Bank,  14  Am. 
B.  E.  6,  103'  N.  Y.  App.  Div.  367,  92  N.  Y. 
Supp.  1101;  Wetstein  v.  Francisus  (C.  C 
A,  2d  Cir.),  13  Ami.  B.  E.  326,  133  Fed.  900; 
""umer  v.  Fisher  {T>.  C,  Cal.),  13  Am.  B.  _.. 
243,  133  Fed,  594;  and  is  not  reviewable  "y 
the  Supreme  Court;  Kaufman  v.  Tredway, 
195  U.  S.  271,  12  Am.  B.  E.  602,  49  L.  Ed. 
190,  25  Sup.  Ct.'  33;  Kentucky  Bank  & 
Trust  Co.  v.  Pritchett  (Sup.  Ct,  Okla.),  33 
Am.  B.  E.  190,  143  Pac.  338 ;  Jacobs  v. 
-Saperstein  (Mass.  Sup.  Ot.),  38  Am.  B.  E. 
405,  114  N.  E.  360. 


250.  Ridge  Ave.  Bank  v.  Sundheim  (C. 
C.  A.,  3d  Cir.),  16  Am.  B.  E.  863,  145  Fed. 
798;  Coleman  v.  Decatur  Egg  Case  Co.  (C. 
C.  A.,  8th  Cir.),  26  Am.  B.  R.  248,  251,  186 
Fed.  136 ;  Utah  Assn.  of  Credit  Men  v.  Boyle 
Furniture  Co.  (Sup.  Ct.,  Utah),  26  Am.  B. 
R.  867,  117  Pac.  80O;  Shale  v.  Fatmers' 
Bank  (Sup.  Ct.,  Kaiis.),  25  Am.  B.  R.  888, 
109  Pac  408. 

251.  Jacobs  v.  Saperstein  (Mass.  Sup.  Ct.), 
38  Am.  B.  E.  405,  114  N.  E.  360. 

252.  Brookheim  v.  Greenbalim  (C.  '0.  A., 
2nd  Cir.),  34  Am.  B.  E.  686,  225  Fed.  635; 
Kentucky  Bank  &  T'rust  Co.  v.  Pritchett 
(Sup.  Ct.,  Okla.),  33  Am.  B.  E.  190,  143 
Pac.  338;  Coder  v.  Arts  (C.  C.  A;,  2d  Oir.), 
18  Ami.  B.  E.  523,  152  Fed.  943;  First  Nat. 
Bank  of  Philadelphia  v.  Abbott  (0.  C.  A.; 
8th  Cir.),  21  Am.  B.  E.  43«,  165  Fed.  853. 

Findings  of  fact  as  to  an  alleged  voidable 
preference  by  a  trial  court,  after  considera- 
tion of  conflicting  evidence,  will  be  pre- 
sumed to  be  correct,  and  this  presumption 
is  materially  strengthened  by  the  master's 
prior  findings  to  the  same  effect.  Boswell 
National  B'ank  v.  Simmons  (C.  C.  A.,  8th 
dr.),  26  Am;  B.  R  865,  190  Fed.  735; 
Nichols  V.  Elken  et  al.  (C.  C.  A.,  8th  dr.), 
35  Am.  B.  E.  365,  225  Fed.  689. 

253.  Clifford  v.  Morrill  (D.  C,  Mass.),  36 
Am.  B.  Ri  805,  230  Fed.  190. 

The  burden  is  on  the  trustee  to  show  that 
the  defendant  had  reasonable  cause  to  believe 
that  the  payment  to  it  would  effect  a  pref- 
erence. Where  what  is  shown  would  merely 
Create  in  the  defendant  a  suspicion  that 
bankrupt  was  merely  unable  to  pay  his  debt-,, 
the  fact  that  it  had  "reasonable  cause  to 
believe"  is  not  proved.  Beall  v.  Btok  of 
Bowden  (D.  C,  (Ja.),  34  Am.  B.  E.  186,  219 
Fed.  316. 
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(V)  Payments  by  insolvent  in  ordinary^  course  of  business. — -  Payments  made 
by  the  debtor,  even  while  insolvent,  and  received  by  the  creditor,  without  any 
intent  to  injure  the  other  creditors  is  not  a  voidable  preference.^^*  Payments 
received  by  a  creditor  on  promissory  notes  or  on  account,  in  the  ordinary 
transaction  of  business  with  an  insolvent,  are  not  necessarily  voidable^  even 
if  the  creditor  did  not  make  inquiry  as  to  the  financial  standing  of  his  debtor. 
The  acceptance  of  such  payments  with  no  special  purpose  of -obtaining  an 
advantage  over  othier  creditors  and  in  accordance  with  the  creditor's  general 
method  of  collecting  outstanding  accountSj  will  not  subject  him  to  liability; 
in  such  a  case  there  may  well  be  an  absence  of  knowledge  or  reasonable  cause 
to  believe  that  the  debtor  was  insolvent,  or  that  a  preference  was  effected  by 
such  payments.^^  Thus,  where  a  bankrupt,  prior  to  adjudication  makes  small 
payments  on  outlawed  debts  for  the  purpose  of  reviving  them,  the  persons 
receiving  sUch  payments  having  no  reasonable  cause  "to  believe  that  preferences 
would  result,  such  payments  are  not  fraudulent  as  to  the  other  creditors  and 
may  not  be  avoided  as  preferences.*"*  ' 

(VI)  Knowledge  of  debtor  s  financial  difficulties J — A  creditor  has  reasonable 
cause  to  believe  a  debtor  to  be  insolvent  when  such'  a  state  of  facts  is  brought 
to  the  creditor's  notice,  respecting  the  affairs  and  pecuniary  condition  of  the 
debtor,  as  would  lead  a  prudent  business  person  to  the  conclusion  that  he  is 
unable  to  meet  the  payment  of  his  obligations  as  they  mature  in  the  ordinary 
course  of  business.^^  Where  the  creditor  knew  that  the  debtor's  business  was 
bad,  and  it  was  necessary  to  continually  press  the  debtor  for  payment,  the 
creditor  may  be  said  to  have  had  reasonable  cause  to  believe  that  the  debtor 
was  insolvent  and  that  a  preference  was  intended.*^     Where  a  creditor  has 

254.  In  re  First  Nat.  Bank  of  Louisville  257.  Patterson  v.  Boher  Orooery  Co.  (Sup. 
(C.  O.  A.,  6th  Cir.),  18  Am.  B.  E.  766,  156  Ot.,  Ore.),  33  Am.  B.  R.  740,  144  Pac.  673. 
Fed.  lOQ;  Hardy  v.  Gray  (C  C  A.,  lat  Knowledge  by  a  creditor  that  payments 
dr.),  16  Am.  B.  R.  387,  144  Fed.  922;  to  him  are  out  of  funds  which,  if  liquidation 
Tvunlin  v.  Bryan  (C.  C  A.,  5th  Cir.),  21  were  had,  would  be  needed  equally  by  other 
Am.  B.  R.  319,   165  Fed.   166.  creditors    brings   him    within    the    language 

Payments  on  notes  during  insolvency. —  of  section  60-b,  making  a  transfer  voidable. 
Where  the  only  thing  to  affect  cladmajits  Schener  v.  KatzoflF .  ( D.  C,  N.  Y. ) ,  37  Am. 
holding  notes  of,  the  bankrupts  with  notice  B.  R.  476,  233  Ted.  473. 
of  the  bankrupts'  insolvency  was  the  fact  258.  Thomas  v.  Adelman  (D.  C,  N.  Y.), 
that  diuring  the  ,  year  prior  to  bankruptcy  14  Am'.  B.  R.  510,  136  Fed.  973.  The  mere 
these  notes  had  gone  to  protest  with  con-  fact  6f  taking  security  is  not  of  itself  suJBB- 
siderable  frequency,  it  was  insufficient  to  oient  to  show  knowledge.  Matter  of  AJden 
render  payments  made  on  such  notes  dur-  (Ref.,  Ohio),  16  Am.  B.  R.  362.  Where  a 
ing  the  four  months'  periqd  voidable  as  teller  of  a  bankrupt  bank  cashes  his  own 
preference^,  particularly  where  claimant  had  check  against  the  funds  of  the  bank,  he  will 
gone  to  see  the  bankrupts  about  one  of  be  held  to  have  had  knowledge  of  the  insol- 
these  protested  notes  and  had  been  told  vency  of  the  bank,  and  the  tranisaction  con- 
that  the  plant  was  under  better  manage-  stitutes  a  preference.  In  re  Plant  (D.  C, 
mient  and  that  in  the  future  bankrupts  G-a.),  17  Am.  B.  R.  272,  148.  Fed.  37. 
would  be  able  to  pay,  their  bills  more  A  debtor's  fear  about  his  credit  should  put 
promptly.  In  re  Deutschle  &  Co.  (D.  C,  a  pressing  creditor  upon  inquiry  aai  to  the 
Pp,.),  25  Am.  B.  R,  348,  182  Fed.  435.  situation  of  it  and  the  necessity  for  it.    He 

255.  Nichols  v.  Elkens  (C.  C.  A.,  8th  Cir.),  cannot  neglect  to  investigate,  be  intent  on 
3i5  Am.  B.  R.  36:5,  225  Fed.  689 ;  Butter-  secur'ity,  and  purposely  ignorant  a^id  blind, 
field  V.  Woodman  (C.  C.  A.,  Ist  Cir.),  34  or  intend  to  be,  of  his  circumstances  until 
Am.  B.  R  510,  223  Fed.  956;  Wolff  Mfg.  after  he  gets  the  security,  and  escape  being 
Oo.  V.  Ratheal  Shoe  Oo.  (Mo.  Kans.  Ci'y  held  to  have  had  reason  to  believe  what 
App.),  35  Am.  B.  P..  896,  180  S.  W.  396;  the  effect  of  the  giving  of  it  will  be  In  re 
Ma,tter  of  Soferenko  (D.  C,  Mass.),  32  Am.  'Ooffey  (Ref.,  N  Y  )  l©  Am  R  P  I'd-s  i«k 
B.  R.  312,  210  Fed.  562 ;  Grandison  v.  Robert-  See  Dean  r.  Davis  (CO  A.  4tb  fH  r  \  -fl 
son  (D.  C,  N.  Y.),  34  Am.  B.  R.  609,  220  Am.  B.  R.  808,  212  Fed.  gis  (affd  38  Am  B 
^^-   *^-                            „  R.    664),   where   the   creditor   receiving  W 

B"R-27o''lo?^ed    ^662 ''•'  ""•  ""•''  ''  "^^       ^''T'   "^^   "^^^   *°   loan' thrm^ly^fe 
B.  R.  270,  207  Fed.  662.  meet  a  very  urgent  demand. 


§  60^b.]  PuBPOSE  AND  Effect  of  Teansfes.  913 

repeatedly  pressed  the  debtor  for  the  payment  of  his  debt,  and  checks  pre- 
viously given  therefor  had  been:  dishonored,  the  creditor  has  sufficient,  notice 
of  the  debtor's  insolvency  to  render  a  transfer  preferential.^^^  however,  it 
has  been  ruled  that  the  fact  that  a  firm  is  unable  to  meet  all  its  obligations 
as  they  fall  due  is  not  alone  sufficient  to  cause  a  reason9,ble  belief  that  it  is 
insolvent.^"  A  bank  may  loan  money  on  a  bill  of  sale  of  the  debtor's  property 
to  permit  him  to  compromise  with  his  creditors  and  to  go  on  with  his  business, 
where  upon  investigation  it  appears  that  the  debtor  has  sufficient  property  to 
pay  his  debts.^^  The  fact  that  most  of  the  bankrupt's  indebtedness  to  a 
creditor  was  past  due  at  the  time  of  a  payment  on  account  within  the  four 
-months'  period  is  not  sufficient  to  charge  the  creditor  with  notice  of  the  bank- 
rupt's insolvency,  and  that  a  preference  was  intended.^®^ 

(VII)  Pleading  cause  to  helieve  insolvency.— Where  in  an  action  to  recover 
a  preference  the  complaint  alleges  that  the  defendant  had  reasonable  cause 
to  believe"  that  his  debtor  was  insolvent,  an  averment  in  defease  that  the 
defendant  had  no  knowledge  of  the  debtor's  insolvency  is  insufficient.^*^ 

(7)  Purpose  and  effect  to  be  considered. —  Courts  cannot  permit  to 
be  done  by  indirection  what  the  law  forifaids  to  be  directly  done,  and,  without 
regard  to  the  form,  they  consider  the  purpose  and  effect  of  the  transaction 
however  devious  the  ways  by  which  it  is  accomplished.^*  Under  the  former 
law,  any  transfer  out. of  due  course  of  trade  was  prima  facie  evi,dehce  of 
fraud  f^  even  in  the  absence  of  this  provision,  the  same  rule  probably  applies 
to  preferences  uilder  the  law  of  1898.*'®  The  amendment  of  1903  provided 
in  effect  that,  in  order  to  mak^  a  payment  a  preference,  it  miist  have  .been 
made  by  the  debtor  with  intent  to  prefer,  and  the  creditor  who  received  it 
must  have  had  reasonable  cause  to  believe  that  a  preference  was  intended,**^ 
and  the  amendment  of  1910  has  still  further  emphasized  the  importance  of 

259.  Grandison  v.  Nat.  Btmk  of  Commerce,  that  a  preference  would,   therefore,  be  the 

(D.  C.,  N.  Y.),  34  Am    B.  R.  497,  220  Fed.  result  of   a  payment  while  in   such  condi- 

9'81,  in  which  the  evidence  showed  that  the  tion.       See  Bardes;  v.  First  Nat.   Bank,   12 

bank  had  pressed  for  payment  of  its  indebted-  Am.  B.  R.  771,  122  Iowa  443;   Butler  Pa- 

ness,  and  that  discounted  notes  and  a  draft  per  Co.  v.  Goembel   (0.  0.'  A.,  7th  Cir.),  16 

had    been    protested    for    nonpayment    and  Am.    B.    E.   26,    143   Fed.   295;    First   Nat. 

were  not  renewed  until  "roveral  Weeks  there  Blank  of  Philadelphia  v.  Abbott    (C.  C.  A., 

after,  and  it  was  held  that  transfers  of  book  8th  Oir.),  21  Am.  B.  R.  436,  165  Fed.  853. 

accounts  to  secure  the  payment  of  the  i.n-  2G3.  Plummer  v.  Myers    (D.  C.,  Pa.),   14 

debtedness  were  preferential.     See  also  Pitts-  Am:    B.    R.    806,    137    Fed.    660;    American 

burg  Plate  Glass  Co.  v.  Edwards  (O.  C.  A.,  Lumber,   etc.,   Co.  v.  Taylor    (C.   C.   A.,   3d 

8th  Cir.),  17  Am'.  B.  R.  447,  148  Fed.  377;  Oir.),  14  Am.  B.  R.  231,  137  Fed.  321. 

Conners  v.    Bucksport    Nat.    Bank    (D.    C.,  284.  Roberts   v.   Johnson    (C.    C.    A.,   4th 

Me.),  32  Am.  B.  R.  882,  214  Fed.  847.  Cir.),  18  Am.  B.  R.  132,  136,  151  Fed.  567, 

260    Oanthom  v.  Burley  State  Bank  (Sup.  570;  Wiekwire  v.  Webster  City  Bank   (Sup. 

Ot.,   Ida;ho),   33   Am'.   B.   R.    794,   144   Pac.  Ot.,  Iowa),  27  Am.  B.  E.  157,  133  N.  W.  100; 

leOig  J<*hnson  v.  Hanley  Hbye  Co.   (D.  C,  R.  I.), 

2ei;  In  re  Baa-tlett   (D.  C,  Pa.),  22  Am.  26  Am.  B.  E.  748,  188  Fed.  752;  Morris  v. 

B.   R.  '891,  172   Fe'd.  679;   S'helton  v.   First  Tannenbaum    (Ref.,  N.  Y.),  26   Am.   B.   E. 

Nat.  Blank  of  Mannsrille   (Sup.  Ct.,  Okl.),  368;  In  re  McDonald  &  Sonsi  (D'.C.;S.  Car.),. 

27  Am..  B.  R.  587,  SlOkla.  217.  24'  Am.'  B.  R.   446,   178   Fed.   487,  affd.  25 

262.  In    re   Goodhile    (D.    C,    Iowa),    11  Am'.   B.  R.   948,   184  Fed.   9'88. 

Am.  B.  R.  374,  130  Fed.  782.      In  this  case  '  265.  Act  of  1867,  §  35,  R.  S.  §  5130'. 

the  court  laid  down  the  rule  that  under  the  266.  Walbrun    v.    Babbit,    16    Wall.    577. 

present   law   the   condition   of   the   debtor's  CoitipaTe  In  re  Eggert  (D.  C,  Wis.),  3'  Am. 

aila'irs    miust    be   known    to    be    such    that  B.  R.  541,  98  Fed.  843;    In  re  Andrews   (C. 

prudent  tusineas  men  would     conclude  that  C.  A.,  1st  dr.),  16  Am.  B.  R.  387,  144  Fed. 

the  aggr^at&  of  the  debtor's   property,   at  922. 

a  fair  Valuation,  was  not  sufficient  to  pay  267.  Rutland    Co.    Nat.    Bank    v.    Graves 

Ms  debts,  before  there  is  a  reasonable  cause  (D.   C,  Vt.),   19  Am:   B.   R.  4^6,   156   Fed. 

to  belie-v-e  that  the  debtor  is  insolvent,  and  168. 
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the  effect  of  the  payment,  by  making  it  a  preference,  if  the  creditor  receiving 
it  had  reasonable  cause  to  believe  that  a  preference  would  be  thereby  effected. 
(8)  Evidence  of  eeasonable  cause  to  believe. —  Where  there  is  no 
evidence  tending  to  show  that  a  creditor  had  reasonable  cause  to  believe  that 
payments  made  by  the  bankrupt  would  result  in  a  preference  a  recovery  cannot 
be  had  ;^®*  the  law  presumes  that  such  payments  are  legal  and  the  burden  of 
proof  is  on  the  trustee,  seeking  to  recover  them,  to  overcome  this  presump- 
tion.^*® This  burden  may  be  shifted  to  the  person  to  Vhom  the  transfer  was 
made,  where  it  appears  that  the  parties  are  relatives  and  the  circumstances 
were  such  as  to  put  the  transferee  upon  his  guard.^*    Payments  by  a  concern 


268.  Keith  v.  Gettyslrarg  Nat.  Bank,  lO 
Am.  B.  E.  762,  23  Pa.  Super.  Ct.  14 ;  In  re 
Neill-Pickney-Maxwell  Co.  (D.  C,  Pa.),  22 
Am.  B.  R.  401,  170  Fed.  481;  Matter  of 
States  Printing  Co.  (C.  C.  A.,  7th  Cir.), 
38  Am.  B.  E.  526,  238  Fed.  775. 

269.  See  Deland  v.  Miller  &  Cheney  Bank,  ' 
11  Am.  B.  R.  744,  119  Iowa  368;  Getts  v. 
Janesville  Grocery  Co.  (D'.  C,  Wis.),  21  Am. 
B.  R.  5,  163'  Fed.  417;  Feilbach  Co.  v.  Eus- 
sell  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  E.  285, 
233  Fed.  412;  Rosenman  v.  Coppard  (C.  C.  A., 
5th  Cir.),  35  Am.  B.  E.  786,  228  Fed.  114. 

Reasonable  cause  to  believe  must  be 
proven. — The  plaintiff  must  prove,  in  order 
to  establish  his  cause  oi  action,  that  when 
the  creditor  received  the  payment  he  had 
reasonable  ground  to  believe  that  it  was 
intended  as  a  preference.  Benedict  v.  Deshel, , 
11  Am;  B.  E.  29,  177  N.  Y.  1,  68  N.  E.  999; 
In  re  Leach  (O.  C.  A.,  6th  Cir.),  22  Am.  B. 
R.  600,  171  Fed.  622;  Harder  v.  Clark  (City 
Ct.,  N.  Y.),  23  Am.  B.  E.  756,  66  Misc.  584, 
123  N.  Y.  Supp.  1102;  Reber  v.  Schulman  & 
Bro.  (D.  C,  Pa.),  24  Am.  B.  E.  782,  179 
Fed;  574,  affd.  25  Am.  B.  R.  475,  183  Fed. 
564;  Kimmerle  v.  Farr"  (C.  C.  A.,  €th  Cir.), 
26  Am.  B.  R.  818,  823,  1«9  Fed.  295,  citing 
text  Jackson  v.  Sedgwick  (D.  C.  N.  Y.),  26 
Am.  B.  R.  836,  189'  Fed.  508 ;  Beall  v.  Bank 
of  Bowden  (D.  C,  Ga.),  34  Am.  B.  R.  186, 
219  Fed.  316;  In  re  Hull  (D.  C,  Ohio),  34 
Am.  B.  R.  447,  224  Fed.  796;  Uunlap  v. 
Seattle  Nat.  Bank  (Wash.  Sup.  Ct.),  38 
Am.  B.  R.  937,  161  Pac.  364;  and  in  the  case 
of  Pyle  V.  Texas  Transportation  and  Terminal 
CO.,  238  U.  S.  90,  34  Am!  B.  R.  843,  59  L.  Ed. 
1215,  35  Sup.  Ct.  667,  it  was  stated  that 
"  whether  such  '  reasonable  cause  to  believe ' 
existed  is  a  question  of  fact  and  the  burden 
of  proof  is  upon  the  trustee."  In  such  case 
it  appeared  that  cotton  exporters  drew  drafts 
on  a  foreign  bank  and  attached  thereto 
forged  railroad  bills,  of  lading  and  the  drafts 
were  paid  by  the  bank.  The  exporters  there- 
after shipped  cotton,  taking  port  bills  of 
lading,  which  were  delivered  to  the  bank  to 
be  substituted  for  the  forged  bills  of  lading. 
Before  the  cotton  had  left  this  country,  the 
exporters  were  adjudicated  bankrupts,  and 
the  trustee  in  bankruptcy  brought  an  action 
against  the  foreign  bank,  the  steapiship  com- 
pany on  which  the  cotton  was  shipped,  and  its 
agent  in  whose  possession  the  cotton  then 
was,    to    recover   the    same   on   the   ground 


that  the  shipment  constituted  a  voidable 
preference.  The  evidence  was  examined  and 
held  insufficient  to  establish  that  the  defend- 
ant bank  had  "  reasonable  cause  to  believe  " 
that  by  transferring  the  genuine  bills  of  lad- 
ing to  them,  a  preference  was  intended  or 
given  within  the  meaning  of  this  section. 
Soule  V.  First  Nat'l  Bank  (Sup.  Gt.,  Idaho), 
32  Am.  B.  E.  536,  140  Pau.  1098. 

Burden  of  proof  of  elements  of  a  voidable 
preference. —  In  order  to  recover  an  alleged 
(prefereoice  a  trustee  in  bankruptcy  must 
ehow  by  a  preponderance  of  evidence  ( 1 ) 
that  the  alleged  preferential  transfer  was 
made  within  four  months  of  the  filing  of 
the  petitions  in  bankruptcy;  (2)  that  bank- 
rupt was  insolvent  at  the  tim*  of  tTie  transfer 
wrthin'the  provisions  of  the  bankruptdy  act; 
( 3 ),  that  the  creditor  knew,  or  had  reasonable 
cause  to  believe,  that  bankrupt  was  insol- 
vent and  that  such  transfer  was  intended 
as  a  preference  and  (4)  that  the  effect  of 
the  transfer  was  to  give  the  preferred  cred- 
itor a  greater  percentage  of  his  claim  than 
other  creditors  of  the  same  class  could  obtain 
from  the  bankrupt's  estate  if  the  transfer  is 
permitted  to  stand.  Utah  Assn.  of  Credit 
Men  V.  Boyle  Furniture  Co.  (Sup.  Ct.,  Utah) , 
26  Am.  B.  E.  867,  17  Pao.  BOO.    , 

The  burden  of  proof  is  on  the  trustee 
alleging  the  invalidity  or  voidability  of  the 
transfer.  He  must  prove  the  insolvency  of 
the  debtor,  at  the  time  the  security  was  given, 
and  establish  the  existence  of  other  creditors 
of  the  same  class  at  that  time,  and  that 
the  enforcement  of  the  security  or  transfer 
will  operate  to  give  them'  a  lesser  percentage 
of  their  debt  than  the  secured  creditor  will 
receive  by  reason  of  the  security  given  by 
such  debtor,  and  he  must  also  prove  the 
existence  of  the  "  reasonable  cause  to  believe." 
All  this  must  be  done  By  a  fair  preponder- 
ance of  all  the  evidence  in  the  case,  and 
where  inferences  from:  proved  facts  are  to  be 
drawn,  the  rule  obtains  that  if  two  infer- 
ences of  aubstantially  equal  weight  may 
reasonably  be  drawn  from  the  proved  facts, 
then,  that  inference  shall  prevafi  which  sus- 
tains the  transfer  or  security.  Matter  of 
Gaylord  (D.  C,  N.  Y.),  35  Am.  B.  R.  644, 
225  Fed.  234. 

270.  In  re  Sanger  (D.  C./W.  Va.),  22 
Ara.  B.  R.  145,  189  Fed.  722,  in  which  case 
it  appeared  that  a  aister-in-law  of  one  of 
two  partners  loaned  him  money  on  several 
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which  has  suffered  a  cQinplete  loss  of  its  stock, of  goods,  and  has  suspended 
business  and  is  in  course  of  liquidation,  are  presumptively  made  for  the  pur- 
pose of  preference.^^  The  unrequested  repayment  of  a  loan,  with  a  letter 
stating  that  the  money  can  no  longer  be  used,,;is  not  sufficient  alone  to  establish 
reasonable  cause  to  believe  that  a  preference  will  be  effected.^'^^  The  protest 
of  a  debtor's  checks,  however,  long  continued,  is  sufficient  to  put  a  bank  on 
inquiry  as  to  the  debtor's  financial  condition.?^*  Evidence  that  a  judgment 
was  paid  out  of  the  proceeds  of  the  sale  of  real  estate  in  an  effort  to  obtain 
funds  to,  accomplish  a  compromise  with  creditors  of  the  bankrupt,  which 
was  abandoned  because  of  the  insanity  of  the  bankrupt,  the  transaction  appear- 
ing to  have  been  in  good  faith,  does  not  show  that  a  preference  was  intended 
or  that  the  payment  was  accepted  in  the  belief  that  a  preference  would  result;^* 
What  constitutes  reasonable  cause  to  believe  may  depend  upon  the  circum- 
stances of  the  case;  direct  evidence  is  not  essential.^® 

(9)  Sale  ov  entiee  stock. —  The  sale  of  an  entire  stock  of  goods  of  a 
retail  merchant  is  a  suspicious  circumstance  per  se,  naturally  calculated  to 
put  the  purchaser  on  inquiry. ^'^®    Such  a  purchase  is  presumptively  questionable, 


occasionis,  upon  the  understanding  that  se- 
curity would  be  given  therefor,  and  less 
than  a  month  prior  to  his  adjudication  she 
received  a  promiasory  note  of  the  firm.,  se- 
cured by  a  deed  of  trust  upon  certain  per- 
sonal property,  and  it  was  held  that  the 
burden  is  upon  her,  in  seeking  to  establish 
a  lien  under  said  deed,  to  show  that  the 
transaction  was  in  good  faith  and  without 
knowledge  on  her  part  of  the  grjintor'a  in- 
solvency. 

«71.  In  re  Leader  (D.  C,  Ark.),  26  Am. 
B.  R.  688,  674,  190  Fed.  624, 

272.  Wright  v.,Sampter    (D.  C,  N.  Y.), 

18  Am'.  B.  E.  355,  358,  152  Fed.  196. 

273.  Oonners  v.  Brockport  Nat'l  Bank  (D. 
C, Maine),  32  Am.  B.  R.  882,  214  Fed.  847. 

274.  Templeton  v.  WoUens  (C.  C.  A.,  2d 
Cir.),  29'  Am.  B.  E.  208,  200  Fed.  2S7. 

275.  Whitwell  v.  Wright  (N.  Y.  App. 
I>iv.),,23  Am.  B.  R.  747,.  136  App.  Div.  246, 
120  N.  Y.  Supp.  1065;  Coleman  v.  Decatur 
Egg  Case  Co.  (0.  C.  A.,  8th  Oir.),  26  Am. 
B  E.  248,  186  Fed.  136;  Jacobs  v.  Saper- 
stein  (Mass.  Sup.  Ot.),  3S  Am.  B.  E.  405, 
114  N.  E.  360;  Batchelder  v.  Home  Nat.  Bank 
(Mass.  Sup.  Ct.),  32  Am.  B.  R.  555,  105 
N.  E.  1052. 

276.  In  re  Knopf  (!>.  C,  S.  Car.),  16  Am. 
B  E.  432,  146.  Fed.  109;.  Itokken  v.  Page 
(C.  C.  A.,  8th  Cir.),  17  Am.  B.  E.  228,  147 
Fed.  43«;  Allen' V.' McMannes  (D.  C,  Wis.), 

19  Am.  B.  R.  276,  156  Fed.  615;  McElvain 
V.  Hardesty  (C.  C.  A.,  8th  Cir.),  22  Am. 
B.  R.  320,  169  Fed.  32,;  Gerdng  T.  Leydtt 
(O.  C.  A.,  8th  Cir.),  26  Am'.  B.  E.  137,  186 
Fed.    110. 

Sale  of  entire  stock  of  goods. — ^Where  a 
creditor  after  repeated  effortsi  to  secure  pay- 
ment .of  his  claim'  of  $13,000,  finally  went 
to  the  bankrupt's  place  of  business,  and 
being  told  by  the  bankrupt  that  he  wa« 
unable  to  pay  a,  cent,  persuaded  the  bank- 
rupt to  "sell"  him '  practioally  the  entire 
stock   in   trade,   and  the   creditor  made  no 


effort,  by  examination  of  books  or  questions 
to  the  bankrupt,  to  ascertain  the  financial 
condition  of  the  latter,  there  was  evidence 
upon  which  a  jury  might  find  that  the 
creditor  at  the  time  of  recieiving  the  trans- 
fer bad  reasonable  cause  to  believe  a  prefer- 
ence was,  intended  to  be  given  him.  Cole- 
man V.  Decatur  Egg  Case  Co.  (C  C.  A., 
8th  Cir.),  26  Am..  B.  E.  248,  186  Fed.  136. 

Effect  of  sale  of  bankrupt's  stock  of  goods; 
payment  to  release  surety  of  co-maker  of 
bankrupt's  note. — Where  bankrupt  within 
the  four  months'  period,  while  insolvent, 
and  with  intent  to  give  a  preference,  which 
intent  was  known  to  defendant,  sold  to  de- 
fendjant  his  entire  stock  of  goods  and  yrith 
the  proceeds  took  up  a  note,  for  the  ainount 
of  which  defenc^ant  was  bound  to  indemnify 
bankrupt'^  oo-iniaker,  the  transfer  was  such 
that  defendant  was  "  benefited  thereby " 
within  the  meaning  of  §  60  of  the  bank- 
ruptcy act,  so  as  to  render  it  a  voidable 
preference,  which  the  trustee  in  bankruptcy 
couM  recover  in  an  action  brought  therefor, 
wherein  the  com'plaint  alleged  that  defendant 
'ha4  received  a  preference,  not  in  the  dis- 
position of  the  proceeds  of  the  sale,  but  in  the 
disposition  of  the  stock  itself.  Huntington 
V.  Baskerville  (C.  C.  A.,  8th  dr.),  27  Am. 
B..  E.  219,  192  Fed.  813. 

Sale  of  stock  of  goods  in  bulk. — ^A  sale 
of  a  stock  of  goods  in  bulk  in  compliance 
with  the  State  statute  is  not  invalid  under 
section  60-b,  because  one  creditor  was  omitted 
by  the  vendor  froni.  his  statement  to  the  ven- 
dee, where  the  vendee  acted  in  good  faith  in 
compliance  with  the  State  statute,  because 
conveyances  which  are  null  and  void  as 
against  creditors  under  State  laws  and  are 
not  in  good  faith  and  for  a  present  fair 
consideratioQ,  and  none  other,  are  fraudulent 
and  void  under  the  provisions  of  the  bank- 
ruptcy act.  Friend  v.  Eosenfeld-Eovig  Co. 
(Wash.  Sup.  Ot.),  »5  Am.  B.  E.  678,  151 
Pac.  776. 


916 


Peefeeeed  Ceeditoes. 


[§  60-b. 


and  casts  the  burden  of  proof  on  the  purchaser  to  show  that  he  had  no 
notice  of  facts  or  circumstances  sufficient  to  arrest  his  attention,  puts  him  on 
inquiry,  and  requires  him  to  use  such  means  of  knowledge  as  were  at  hand 
in  order  to  learn  whether  the  seller  is  not  in  financial  difficulty,  and  whether 
a  general  statement,  such  as  that  the  book  accounts  are  insufficient  to  pay  the 
mercantile  creditors,  was  true.*" 

d.  Belief  or  knowledge  of  agent  or  attorney. —  Here  the  statute  states  the 
rule  of  law,  i.  e.,  that  any  knowledge  possessed  by  the  agent  of  the  creditor 
may  be  imputed  to  tbe  latter  ;^*  but  not  if,  when  acquiredj  the  agent  was  acting 
in  his  own  interest.^™  And  where"  the  agent  of  the  creditor  is  also  the  agent 
of  the  bankrupt,  it  may  not  be  presumed  that  he  will  communicate  his  knowl- 
edge of  the  debtor's  financial  condition  to  the  creditor.****  This  generalrjlle 
extends  to  such  agents  as  attomeys-at-law,**-^  but  not  where  the  attorney 
acquired  it  while  acting  as  attorney  for  the  debtor  ;***  to  sub-agents,**'  but  no^, 
it  seems,  to  attorneys  of  such  sub-agents;***  and  to  credit  men.**®  This  latter 
rule,  though  supported  by  high  authority,  may  be  doubted;  it  would  leave  a 
tempting  loophole  to  the  "diligent"  creditor.  The  rule  may,  under  certain 
conditions,  be  held  to  apply  to  the  officer  of  a  corporation,  where  he  receives 


277.  Allen  v.  McMaimea  (D.  C„  Wis.), 
19  Am.  B.  R.  276,  280,  156'  Fed.  615,  and 
cases  cited;  Dean  v.  Davis  (C.  C  A.,  4th 
Cir.),  31  Am.  B.  E.  808,  212  Fed.  88,  affd. 
38  Am.  B.  R.  664. 

878.  Rogers  v.  Palmer,  102  U.  S.  263,  26 
L.  Ed.  164;  Sagev.Wynkoop,  Fed.Cas.  12,215. 
See  also  Babbitt  v.  Kelley,  9  Am.  B.  R.  335, 
95  Mo.  App.  529,  70  S.  W.  384;  (ME  v.  Hakes 
(C.  C.  A.,  7th  Cir.),  15  Am.  B.  R.  696,  142 
Fed.  364;  In  re  Nassau  (D.  C,  Pa.),  15  Am. 
B.  R.  793,  140  Fed.  912;  In  re  Hughes  (D.  C, 
N.  Y.),  25  Am'.  B.  R.  5'56,  183  Fed.  872. 

Knowledge  of  tiustee  of  township  imputed 
to  township;  scope  of  trustee's  duties. — 
Itnowledge  of  the  insolvency  of  the  treasurer 
of  a  township  and  of  his  indebtedness  to  the 
township  by  reason  of  defalcation  coming  to 
one  of  thetrustees,  a  brother  of  the  insolvent 
treasurer,  is  deemed  to  have  come  to  such 
trustee  officially  and  is  imputable  to  the 
township.  But  where  such  trustee  has  knowl- 
edge of  and  participates  in  a  scheme,  where 
by  means  of  the  transfer  of  his  homestead 
in  fraud  of  other  creditors,  the  insolvent 
treasurer  pays. his  indebtedness  to  the  town- 
ship and  thereby  gives,  a  preference,  such 
fraudulent  act,  being  without  the  scope  of 
the  trustee's  official  duties,  will  not  be  deemed 
to  be  the  act  of  the  township,  in  the  absence 
of  formal  direction  of  the  board  of  trustees 
as  an  organization.  Painter  v.  Township  of 
Napoleon  (D.  C,  Ohio),  26  Am.  B.  E.  324, 
190  Fed.  -637. 

279.  Crooks  v.  People's  Bank,  3  Am.  B. 
E.  23S,  416  N.  Y.  App.  Div.  335,  61  N.  Y. 
iSupp.  604;  Rogers  v.  American  Halibut  Co. 
(Mass.  Sap.  Ot.),  31  Am.  B.  R.  576,  103 
N.  B.  689;  Matter  of  Miller  (D.  C,  Ohio), 
34  Am'.  B.  E.  275,  221  Fed.  471. 

280.  Agent  who  is  also  agent  of  bankrupt. 
— 'While  generally  the  knowledge  of  an  agent 
of  a  creditor  that  his  debtor  is  insolvent  at 


the  time  paymeiits  are  ma,de  will  be  imputed 
to  the  principal,  thia  rule  does  not  apply 
where  the  agent  of  the  creditor  is  at  'the 
same  time  closely  connected  with  the  bank- 
rupt as  a  managing  agent,  for  the  reason  that 
the  agent's  interests  are  at  the  time  adverse 
to  those  of  the  principal  and  ii^  cannot  be 
presumed  that  he  will  communipate  his 
knowledge'  of  the  debtor's  financial  condi- 
tion to  the  creditor.  Scott  County  Milling 
Co.  V.  Powers  (Miss.  Sup.  Ct.),  38  Am.  B. 
R.  725,  73  So.  792. 

281.  In  re  Ebert  (Ref.,' Wis.),  1  Am.  B. 
R.  340;  In  re  Dunavant  (D.  C,  N.  Car.), 
3  Am.  B.  R.  41,  96  Fed.  542;  Rogers  v. 
Palmer,  102  U.  S.  263,  26  L.  Ed.  164;  Vogle 
V.  Lathrop,  Fed.  Cas.  16,985;  Brown  v.  Jef- 
ferson County  Bank,  9  Fed.  258;  Hewitt  v. 
Boston  Straw  Board  Co.  (Mass.  Sup.  Ct.), 
31  Am.  B.  R.  652,  101  N.  E.  424;  Oonners 
V.  Brockport  Nat'l  Bank  (D.  C,  Me.),  32 
Am.  B.  R.  631,  200  Fed.  977. 

Knowledge  of  creditor's  agent  of  proposed 
assignment. — ^Wiere  bankrupt  gave  a  mort- 
gage to  a  creditor  'to  secure  a  pre-existing 
debt,  'Which  was  withheld  from  record  by  the 
mortgagee's  attorney,  for  ten  days,  the  fact 
that  before  the  mortgage  was  recorded  bank- 
rupt spoke  to  the  mortgagee's  attorney  about 
miaking  an  assignment,  which  he  did,  in  fact, 
subsequently  make,  is  sufficient  to  charge  the 
mortgagee  with  reasonable  cause  to  believe 
that  the  mortgage  would  operate  as  a  pref- 
erence. Ogden  V.  Reddish  (D.  C,  Ky),  29 
Am.  B.  R.  531,  200  Fed.  977. 

288.  In  re  Ebert  (Ref.,  Wis.),  1  Am.  B.  R. 
340;  Mayer  v.  Hermann,  Fed.  Cas.  9,344;  The 
Distilled  Spirits,  11  WalL  35'6. 

883.  Storrs  v.  City  of  TJtica,  17  N.  Y.  104. 

284.  Hoover  v.  Wise,  91  U.  S.  308,  23  L. 
Ed.  392. 

285.  Constam  v.  Haley  (C.  O.  A.,  6th  dr.). 
30  Am,  B.  B.  650,  206  Fed.  260. 
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a  preference  from  another  corporation  of  which,  he  was  at  the  time  a  stock- 
holder,^^® And  it  has  teen  held  that  a  bank  which  received  a  note  from  another 
bank  for  collection  is  an  independent  contractor  and  not  an  agent,  and  that 
therefore  the  knowledge  of  the  agent  of  the  bank  which  collected  the  note,  in 
receiving  payment  of  the  pote,  that  the  payor  was  insolvent  may  not  be  impnted 
to  the  bank  which  transmitted  the  note  for  collection.*^''    But  the  knowledge  of 

the  president  of  a  bank  as  to  the  bankrupt's  financial  condition  will  be  impnted 
to  the  bank.^88 

e.  Kecovery  of  preference. — (1)  In  geiteeal.— -While  all  the  elements  of 
a  voidable  preference  previously  outlined  exist,  the  property  affected  or  its 
value  may  be  recovered.  But  the  proof  must  show  that  the  bankrupt  made 
the  transfer  with  intent  to  prefer,  and  that  the  creditor  who  received  them 
had  reasonable  cause  to  believe  that  a  preference  was  intended.^^^  A  transfer 
made  with  intent  to  give  a  prieference  may  be  set  aside,:  even  if  recorded 
within  the  four  months'  period,  for  in  a  fraudulent  transaction  the  grantee 
is  presumed  to  be  a  party  to  the  fraud;  and  does  not  occupy  the  position  of  an 
innocent  holder  for  value.^"  A  trustee  is  entitled  to  recover  property,  trans- 
ferred within  the  statutory  period,  under  an  agreement  made  anterior  to  such 
period,  where  it  was  in  payment  of  an  antecedent  debt.  But  he  has  no  right 
to  recover  exempt  property  or  the  proceeds  thereof. ^^  Where  the  directors 
of  a  corporation  transferred  to  themselves,  prior  to  the  four  months'  period, 
assets  of  the  corporation  in  payment  of  antecedent  debts,  such  transfer  is 
invalid  under  .general  principles,  independent  of  the  bankruptcy  act,  and 
may  be  recovered  by  the  trustee.^^*  The  trustee  of  a  bankrupt  member  of  a 
partnership,  may  not  recover  firm  assets  which  have  been  transferred  prefer- 
entially ;  the  right  to  recover  in  such  a  case  is  that.of  the  creditors  of  the  firm. ^^^ 
The  creditor  may,  in  certain  cases,  retain  possession  of  the  property  transferred 
pending  the  determination  of  the  question  as  to  whether  the  transfer  was 
preferential.^*  And  if  an- actual  present  consideration  was  advanced  by  the 
creditor  at  the  time  of  the  transfer,  he  may  be  permitted  to  retain  so  much  of 
the  proceeds  of  the  sale  of  the  property  as  will  compensate  him  fot  such 
advancement.*®^  The  action  of  a  referee  iii  bankruptcy  allowing  or  disallow- 
ing a  claim  is  a  judgment,  final  in  the  absence  of  a  review;  but,  where  there 
was  no  express  adjudication  that  a  preference  was  not  created  and  the  record 
clearly  repels  all  implication  of  such  determination,  the  trustee  is  not  pre- 
vented from  suing  to  recover  a  preference  from  the  creditor  whose  claim  was 

286.  Benner  v.  Blumauer-Frank  Brvg  Co.  In  le  Leach    (C.   C.  A.,  6th  Oir.),  22  Am. 

(D    C     Wash  ).  28  Am.  B.  E.  798,  197  Fed.  B.  E.  599,  171  Fed.  622;  In  re  Carlile  (D.  C, 

363      ■'              "  N".  Car.),  29  Am:  B.  E.  373,  199  Fed.  612; 

knowledge  of  oflScer  of  corporation.— The  Putnam  v.  U.  S.  Trust  Co.  (Mass.  Sup.  Ct.), 

knowledge  of  the  secretary  and  treasurer  of  Sfi  Am.  B.  E.  658,  HI  N.  E.  fl69. 

a  corporation  at  the  time  of  an  alleged  pref-  290.  Matter  of  McKane  (D.  O.,  N.  Y.),  19 

erential  payment  by  him  to  it,  is  not  charge-  Am'.  B.  E.  103,  158  Fed.  647.  _ 

able  to  the  corporation,  but  knowledge  oJE  his  291.  Vitzthum  v.   Large    (D.   C,  la.),  20, 

insolvency  conveyed  to  the  president  of  the  .  Am.  B.  E.  666,  1^2  ^ed.  685. 

corboration  may  be  imputed  to  it.    Arthur  292.  In  re  Salvator  Brewing  Co.    (U.  C, 

T  Harrington  (D.  C,  N.  Y.),  32  Am..  B.  E.  N.Y.),  25  Am.  B.  E.  536,  183  Fed.  910. 

216 '211  Fed  215  293.  Eubinstein  v.  Lottow  (Mass.  Slip.  Ot.), 

287  Balcoinbv.  Old  National  Bank  (C.  C.  S'5  Am;  B;  E.  243>  220  Mass.  156,  107  N.  E. 
A    7thCir.),29  Am.  B.  E.  329,  201  Fed.  679.  718. 

288  Conners    v.    Brockport    Nat'l    Bank  294.  In  re  Blake   (D,  C,  N.  Y.),  2a  Am. 
(DO    Me  ) ,  32  Am.  B.  E.  882,  214  Fed.  847.       B.  E-  612,  171  Fed.  298. 

2'89"EutIand  County  Nat.  Bank  v.  Graves  295.    Jackson  v.  Sedgwick   (D.  C,  N.  Y.), 

(D.  C'.,  Vt.),  19  Am.  B.  E.  446,  156  Fed.  168;       26  Am.  B.  R.  836, 189  Fed.  508. 
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allowed.^®  A  suit  for  the  recoTery  of  preferences  is  a  controversy  between  the 
trustee  and  the  preferred  creditor,  and  is  not  a  part  of  the  "proeeedings  in 
bankruptcy,"  ^"  ' 

(2)  Kecoveey  BY  TEusTBE  onlt! — Subsection  6  provides  that  a  prefer- 
ence is  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its  valiie. 
There  is  no  authority  in  any  one  else  to  maintain  the  required  action.  Any 
other  rule,  even  were  the  statute  not  clear  on  this  point,  would  lead  to  con- 
fusion. The  right  of  a  trustee  to  recover  a  preference  is  not  assignable.^** 
All  property,  including  that  fraudulently  or  preferentially  transferred,  vests 
in  the  trustee  by  virtue  of  the  adjudication  and  of  his  appointment;  he  repre- 
sents the  creditors  in  all  matters  pertaining  to  such  property  and  they  have  no 
remedy  which  will  reach  such  property  except  through  him.^*®  But,  if  the 
trustee  refuses  to  sue,  or  if  no  trustee  has  been  appointed,  it  has  been  held 
that  a  creditor  may  be  permitted  to  do  so  for  the  benefit  of  all.^"**  It  is  unfor- 
tunate that,  in  cases  where  the  outlook  seems  hopeless,  and  one  creditor  or  a 
combination  of  creditors  at  their  own  expense  proceed  arid  recover,  they  must 
share  with  the  others  the  fruits  of  their  zeal.*"*  To  be  sure,  the.  amendatory 
act  of  1903  saves  to  them  their  reasonable  expenses,*"^  but  in  assets  cases  this 
is  of  little  importance.  Pro-rating  among  all  may  be  equitable;  but,  where  a 
few  bear  the  burden  and  heat  of  the  day,  the  hangers-back  should  not  share  in 
the  reward.  This  is,  however,  a  basic  weakness  of  all  bankruptcy  systems,  and 
a  feasible  lawful  remedy  is  not  yet  in  sight. ' 

_..  (3)  Against  whom  action  brought. —  The  words  of  subsection  h  are 
clear:  the  recovery  must  be  had  of  the  person  "'receiving  it  or  to  be  benefited 
thereby."  ^'^     Where  the  proceeds  of  an  execution  sale  have  been  paid  to  a 

296.  Stearns  Salt  &  Lumber  Co.  v.  Ham-  Right  of  creditors  to  bring  suit  before  or 
mond  (C.  C.  A.,  6th  dr.),  33  Am.  B.  R.  484,  after  petition  filed;  intervention  of  trustee. 
217  Fed.  559.  —Section '64^b    (2)    of  the  bankruptcy  ax:t 

297.  McCuUoch  V.  Davenport  Savings  Bank  impliedly  recognizes  the  right  of  a  creditor 
(D.  -C.,,  Iowa),  35  Am.  B.  R.  765,  226  Fed.  to  institute  proceedings  to  recover,  for  the 
309.  benefit  of  the  estate  of  the  bankrupt,  property 

298.  Belding-Hall  Mfg.  Oo.  v.  Mercer,  etc.,  fraudulently  or  preferentially  transferred  by 
Lumber  Co.  {€.  C.  A.,  6th  Cir.),  23  Am.  B;  R.  him  either  before  or  after  the  filing  of  the 
595,  175  Fed.  33S;  Strong  v.  Durdle  (Wash.  petition,  wherein  it  provides  that,  when  su'h 
Sup.  Ct.),  38  Am'.  B.  R.  635,  162  Pac.  6;  property  shall  have  been  recovered  by  the 
Lovell  V.  Latham  &Co.  (D.  C,  Ala.),  32  Am.  efforts  and  at  the  expense  of  one  or  more 
B.  R.  Ifll,  211  Fed.  374,  citing  text,  Com-  creditors,  the  reasonable  expenses  of  such  re- 
pare  In  re  Downing  (D.  C,  N".  Y.),  27  Am.  covery  shall  be  paid  out  of  the  bankrupt 
B.  R.  309,  192  Fed.  683,  affd.  29  Am.  B.  E.  estate;  and  where  such  a  suit  is  pending  at 
228,  201  Fed.  93.  the  time  of  the  election  of  a  trustee,  he  is 

Right  to  file  cross-bill. —  In  a  suit  by  a  entitled  to  become  a  party  plaintiff.     Frost 

trustee  in  bankruptcy  to  set   aside  alleged  v.  Latham  &  'Co.  (C.  C,  Ala.),  25  Am.  B.  R. 

preferential    transfers    of    property    by    the.  313,  181  Fed.  886. 

bankrupt,  creditors  of  the  transferee  should  301.  For  an  unsuccessful  attempt  to  cure 

not  be  allowed-  to  file  a  cross-bill  seeking  to  this  defect  in  the  bankruptcy  system,  see  In 

impress  a,  truSt  on  the  property  transferred  re  McNamara,  2  N".  B.  N.  Rep.  341. 

or  purchased  by  the  transferees  with  moneys  302.  Bankr.  Act,  §  64-b(2)   as  amended, 

of  the  bankrupt,  and  to  be  subrogated  to  the  303.  See  under  this  section,  subtitle  "  Cred- 

right,  title  and  interest  of  the  trustee.    LoveU  itors'  only  may  he  preferred,"  ante,  p.  897. 

V.  Latham  Co.    (D.  C,  Ala.),  32  Am.  B.  R.  Liability  of  third  person,  privy  to  illeeai 

191,  211  Fed.  374.  preference.— It   seems   that   a   third   person 

299.  LoveU  v.  Latham  &  Co.  (D.  C,  Ala.),  cannot  be  held  liable  to  repay  the  amount  of 
32  Am.  B.  R.  191,  211  Fed.  374,  citing  text.  an  illegal  preference  because  he  was  a  privy 

300.  ComipariB  under  §  11,  amte;  Casey  v.  to  the  payment,  as  this  section  provides  that 
Baker  (D.  C,  N.  Y.),  32  Am.  B.  R.  311,  212  in  such  a  case  a  recovery  may  be  had  from 
Fed.  247.  See  also  on  the  general  prftposition  the  creditor  who  receives  the  payment.  Rub- 
that  only  a  trustee  should  sue,  Glenny  v.  enstein  v.  Lottow  (Mass.  Sup  Ct  )  35  Am 
Langdon,  98  U.  S.  20,  25  L.  Ed.  43;  In  re  B.  -R.  243,  220  Mass.  156,  107  N  E  '718 
Rothschild  (Ref.,  Ga.),  5  Am.  B.  R.  587;  ; 
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judgment  creditor,  before  the  filing  of  an  involuntary  petition,  the  remedy 
is  by  action  by  the  trustee  against  the  creditor  for  having  received  a  prefer- 
ence.*"* An  action  may  be  maintained  against  the  board  of  trustees  of  a  town- 
ship to  recover  a  preference.*"* 

(4).  In  what  court;  the  amendments  of  1903. —  The  subject  has  been 
discussed  in  detail  elsewhere.*"®  The  condition  of  things  prior  to  the  amenda- 
tory act  was  almost  intolerable,  the  State  courts  being  unconsciously  hostile 
and  their  calendars  so  crowded  as  to  preclude  speedy  trials.  The  sentence 
at  the  end  of  subsection  b  was  inserted  by  the  amendatory' act  of  1903.  The 
words  inserted  in  §  23-b  by  the  same  act  clearly  refer  to  this  new  sentence  and 
remove  all  doubt  that  hereafter,  as  under  the  law  of  1867,  all  suits  to  avoid 
preferences  may  be  brought  either  in  the  district  court  or  in  the  State  court 
which  would  have  had  jurisdiction  had  hot  bankruptcy  intervened.  If  an 
action  be  pending  in  a  State  court,  in  which  the  trustee  is  a  party,  the  deter- 
mination of  which  will  settle  the  question  as  to  the  existence  of  a  preferential 
transfer,  the  comity  existing  between  the  State  court  and  the  court  of  bank- 
ruptcy will  ordinarily  require  the  action  to  be  continued  in  the  State  court.^"'^ 
It  is  thought  that  where  th6.  Federal  district  court  is  convenient  of  access, 
suits  of  this  character  will  hereafter  be  brought  in  that  court,  and  their  deter- 
mination hastened  by  a  reference  to  the  referee,  as  special  master.  Where 
adjudication  was  had  in  one  district  the  trustee  may  seek  to  recover  property 
preferentially  transferred,  by  a  suit  in  a  district  court  in  another  district, 
where  the  property  was  found  and  the  transferee  resided.*"*  Such  suits  are 
analogous  to  judgment  creditors'  suits  to  set  aside  fraudulent  conveyances, 
and  are,  therefore,  properly  within  the  equity  jurisdiction  of  the  court.*""  It 
has  been  held  that  an  action  to  recover  money  preferentially  transferred  should 
be  brought  on  the  law  side  of  the  court.*^"  But  a  suit  by  a  trustee  in  bank- 
ruptcy to  recover  the  value  of  certain  personal  property,  alleged  to  have  been 
fraudulently  transferred  by  the  bankrupt  to  enable  the  transferee  to  obtain 

304.  In  re  Bailey  (D.  C,  Or.),  16  Am.  B.  (D.  C,  N".  Y.),  10  Am.  B.  E.  343,  124  Fed. 
R  289  144  Fed.  214.  See  also  Benjamin  v.  99^;  Wall  v.  Cox,  181  U.  S.  244,  5  Am.  B. 
Chandler  (D.  C,  Pa.),  15  Am.  B.  E.  43i9,  R.  727,  45  L.  Ed.  845,  21  Sup.  Ct.  642; 
142  Fed    217  Parker  v.  Black   (D.  C,  N.  Y.),  16  Am.  B. 

305.  Painter  v.  Township  of  Napoleon  (D.  R.  202,  143  Fed.  560,  aflfd.  18  Am.  B.  R.  15, 
C  Ohio),  19  Am.  B.  R.  412,  156  Fed.  289;  151  Fed.  18;  Off  v.  Hakes  (C.  0.  A.,  7th  Cir.)., 
8.  c.,  26  Am.  B.  R.  324,  199  Fed.  637.  15  Am.  B.  E.  696,  142  Fed.  364;  Houghton 

306.  See  discussion  under  Section  Twenty-  v.  Stiner,  92  N.  Y.  App.  Div.  171,  87  JST.  Y. 
three  of  this  work.  Supp.  10 ;  Stern  v.  Mayer,  16  Am'.  B.  R.  7'63, 

307.  Davisi  v.  Planters'  Trust  Co.  (D.  C,  99  N.  Y.  App.  Div.  427,  91  K  Y.  Supp.  292; 
Ky.),  28  Am.  B.  R.  495,  196  Fed.  970.  Volkommer  v.  Frank,  14  Am.  B.  R.  695,  107 

Proceeding  in  district  court  after  interven-  N.  Y.  App.  Div.  594,  95  N^.  Y.  Supp.  324; 

ing  in  state  court. — Where  a  trustee  -in- bank-  Lesser  v.  "Bradford  Realty  Co.,  17  Ata.  B.  R. 

ruptcy,  after  commencing  a  suit  in  the  United'  524,   116  N".   Y.   App.   Div.  212,    101   N.   Y. 

States  District  Court  to  set  aside  a  mortgage  Supp.  571 ;  Matter  of  Plant  (D.  C,  Ga.) ,  17 

as  preferential  and  fraudulent,  intervenes  in  Am.  B.  R.  272,  148  Fed.  37 ;  Mason  v.  Herk- 

a  suit  in  the  State  court  to  foreclose  the  dmer  County  Bank    (D.  C,  N.  Y.),  21   An. 

same  mortgage,  and  finds  that  he  cannot  fully  B.  R.  9S,  163  Fed.  920,  aflFd.  sub  nom.  Na- 

proteet  the  interests  of  the  bankrupt  estate  tional  Bank  of  Newport  v.  Herkimer  County 

in  said  court,  and  it  appears  that  the  juris-  Bank,  225  U.  S.  90,  28.  Am.  B.  R.  218,  56 

diction  of  said  court  to  grant  equitable  relief  L.  Ed.  995,  32  Sup.  Ct.  657.    See  discussion 

is  doubtful,  he  may  proceed  in  the  District  of  cases  cited  in  Johnson  v.  Hanley  Hoye  Cto. 

Court.     The  doctrine  of  election   of   incon-  (D.  C,  R.  I.),  26  Am.  B.  R.  748,  188  Fed. 

sistent  remedies  is  not  involved.     Hawkins  752;  Allen  v.  Grey   (N.  Y.  Ct.  of' App.),  25 

V.  Dannenberg  Co.  (D.  C,  6a.),  37  Am.  B.  R.  Am.  B.  R.  423,  201  N.  Y.  504,  94  N.  E.  652. 

262    234  Fed.  752.  310.  First    State    Bank    of    Milliken    v. 

308.  Hills  V.  McKinniss  Co.  (D.  C,  Ohio),  Spencer  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
26  Am.  B.  R.  329,  188  Fed.  1012.  594,  219  Fed.  503; 

309.  Pound  v.  New  York  Exchange  Bank 
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an  unlawful  preference,,  ought  not  to  be  maintained  in  a  court  of  equity,  over 
the  objection  of  the  defendant,  the  plaintiff  having  an .  adequate  remedy  at 
law.ff^'  The  bankruptcy  court  has  jurisdiction  in  a  suit  to  recover  a  preference 
although  the  relief  sought  requires  the  application  of  a  Stat©  law.*^  The 
power  of  the  bankruptcy,  court  in  a  suit  by  the  trustee  to  set  aside  preferences 
is  not  limited  to  the  mere  avoidance  of  the  ^preference  and  decreeing  that  the 
trustee  recover  the  property  or  its  value,  but  as.  a  court  of  equity  it  may  enforce 
the  equitable  rights  of  the  defendant, as  against  other  creditors  of  the  bank- 
rupt.*^* The  words  "  any  court  of  bankruptcy,"  seem  to  imply  that  the  district 
court,  while  so  sitting,  is  still  exercising  its  bankruptcy  jurisdiction.  The 
referee  is  not  a  "court  of  bankruptcy"  within  the  meaning  of  this  clause,*" 
although  the  parties  may  stipulate  that  a  suit  to  recover  a  voidable  preference 
may  be  heard  and  determined  by  the  referee,  in  which  case  it  constitutes  in 
effect  an  arbitration.*^®    And  where  a  referee  determines  that  certain  payments 


311.  Warmath  v.  CDaniel  (C.  C.  A.,  6th 
Oir.),  20  Am.  B.  E.  101,  159  Fed.  87. 

Adequate  remedy  at  la-w.— Although  equity 
has  cognizance  of  constructive  fraud  as  well 
as  actual  fraud,  the  question  whether  a  bill 
in  equity  lies  to  set  aside  a  preferential  pay-  , 
m'ent  of  money  to  the  creditor  of  a  bankrupt 
being  doubtful,  a  demurrer  to  the  bill  .will 
be  overruled,  reserving  to  defendant  the  right  . 
to  raise  the  question  of  jurisdictioli  at  the 
final  hearing.  Johnson  v.  Hanley  Hoye  Co. 
(D.  C,  E.  I.),  26  Am.  B.  E.  748,  188  Fed. 
752.  ', 

To  establish  a  liability  under  section  ^H-h 
of  the  Bankruptcy  Act  no  actual  fraud  need 
be  shown.  TJiat  sectipn  merely  condemns 
a  transfer  by  a  bankrupt  within  four  months 
for  the  purpose  of  creating  a  preference,  and 
hence  the  legal- remedy  is  entirely  adequate 
a!nd:  no  relief  is  offered  in  equity  that  the 
law  does  not  afford.  Simpson  v.  Western 
Hardware  &  Metal  Co.  (D.  C,  Wash.) ,  35  Am. 
B.  E.  851,  227  Fed.  304. 

312.  Miller  v.  New  Orleans  Acid  &  Fer- 
tilizer Co.,  211  V.  S.  496,  21  Am.  B.  E.  416, 
53  L.  ed.  300,  29  Sup.  Ct.  173,  affg.  117  La. 
821,  42  S.  E.  329..     - 

Recovery  of  preference  in  violation  of  state 
law. — ^The  bankruptcy  court  has  jurisdiction 
of  an  action  by  a  trustee  in  bankruptcy, 
without  the  consent  of  the  defendants,  to 
recover  preferential  payments  alleged  to  have 
been  made  in  violation  of  section  66'  of  the 
New  York  Stock  Corporation  Law,  which  in- 
cludes a  provision  giving  the  right  to  proceed 
against  creditors  who  have  received  transfers 
of  property  or  preferential  payments  w'hen 
the  corporation  was  insolvent,  to  recover  the 
payments  mude  to  the  defendants  herein. 
Under  such  statute  such  transfers  are  void- 
able only  when  they  are  made  with  the  in- 
tent to  give  a  preference.  When  it  is  shown 
that  they  were  so  made,  the  person  receiving 
the  same  by  means  of  any  prohibited  act  or 
deed  "  shall  be  bound  to  account  therefor 
to  its  creditors  or  stockholders  or  their  trus- 
tees." Orandison  v.  Eobertson  (D.  C,  N. 
Y.),  34  Am.  B.  E.  609,  220  Fed.  985,  mod. 
36  Am.  B.  E.  452,  231  Fed.  785. 


313.  Allen  v.  McMannes  (D.  C,  Wis.),  19 
Am.  B.  E.  276,  156  Fed.  615. 

314.  in  re  Overholzer  (Eef.,  No.  Dak.),  23 
Am.  B.  E.  10,  holding  that  where  upon  the 
petition  of  a  trustee,  the  referee  Jn  charge 
issued  an  order  directed  to  the  grantee  of 
real  estate  to  show  cause  why  the  conveyance 
should  not  be  set  aside  as  preferential,  the 
proceeding  must  be  dismissed  where,  upon  the 
return  day,  the  grantee  appears  specially  by 
attorney  and  objecta  to  the  jurisdiction  of 
the  court;  In  re  Keystone  Press,  Inc.  (D.  C., 
Minn.),  29  Am.  3.  E.  715,  203  Fed.  710, 
holding  that  the  referee,  in  a  proceeding  by 
a  secured  creditor  who  seeks  to  have  turned 
over  to  it  the  proceeds  of  a  sale  of  the  bank- 
rupt's property  free  fromi  liens,  has  juris- 
diction to  determine  whether  or  not  such 
creditor  has  received  a  preference,  where  such 
creditor  claims  the  right  to  prove  any  part 
of  his  debt  as  an  unsecured  claim,  but  that 
the  referee  cannot  determine  the  existence 
gf  the  preference  for  the  purpose  of  recover- 
ing the  property  transferred. 

315.  Stipulation  to  refer  to  referee  to  hear 
and  determine;  review. — Where  in  an  action 
by  a  trustee  in  bankruptcy  to  recover  an 
alleged  preference,  the  parties  stipulate  and 
agree  that  the  case  shall  be  heard,  tried  and 
determined  before  a  referee,  naming  him;  that 
upon  filing  the  report  of  the  referee  judgment 
may  be  entered  by  the ;  clerk  in  conformity 
therewith  without  further  notice;  that  either 
party  may  enter  an  order  to  the  foregoing 
effect  without  further  notice,  and  the  court  in 
approving  the  stipulation  added  thereto  the 
following  "  judgment  shall  not  be  entered 
'jntil  after  ten  days'  notice  of  the  filing  of  the 
report  of  the  referee,  and  of  the  judgment 
proposed  to  be  entered,"  the  court  has  no 
power  to  examine  the  evidence,  rulings  of  tihe 
referee  or  the  findings  of  fact,  and  if  con- 
clusions of  law  suflScient  to  support  the  .judg- 
ment directed  are  supported  and  .iustifled  bv 
the  findings  of  fact,  then  the  judgment  must 
be  entered.  Such  a  trial  before  a  referee  is 
little  more  than  an  arbitration.  Grant  v. 
National  Bank  of  Auburn  (D.  C,  N.  Y  )  37- 
Am.  B.  E.  329,  232  Fed.  201.  ' 
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by  a  bankrupt  were  preferential,  in  proceedings  properly  before  him,  and  the 
person  to  whom  such  payments  were  made  acquiesces  in  such  determination, 
he  is  concluded  thereby,  and  may  not  resist  the  subsequent  recovery  of  such 
paymeiits  in  a  suit  in  the  bankruptcy  court.*^® 

(5)  Peemission  to  sfe. —  While  not  strictly  Inecessary,  good  practice  seems 
to  require  the  trustee  to  ask  permission  to  bring  a  suit  to  avoid  a  preference.*" 

(6)  Practice. —  The  practice  in  such  suits  is  regulated  by  the  rules  appli- 
cable to'  the  court  in  which  they  are  brought.  The  right  to  a  jury  trial  is 
considered  elsewhere.*^®  Careful  pleading  is  essential.  In  order  to  recover 
the  bill  must  allege  and  the  proof  must  sustain  the  four  statutory  elements 
constituting  a  preference.*^®  Some  of  the  more  valuable  discussions  on  prac- 
tice under  the  present  law  will  be  found  in  the  foot-note.*^"    In  a  suit  by  a 


316.  Breit  v.  Moore  (C.  C.  A.,  9th  Cir.), 
34  Am.  B.  R.  295,  220  Fed.  97. 

317.  In  re  Mersman   (Ref.,  N.  Y.,),,  7  Am. 

B.  R.  4€.  But  see  Chism  v.  Bank  (Stfp.  Ct., 
Miss.),  5  Am.  B.  R.  56,  27  So.  610,  See  also 
under  Section  Forty-seven,  ante. 

318.  See  Section  Nineteeli  of  this  work, 
ante. 

Questions  for  jury. —  In  an  action  hy  the 
trustee  of  a  bankrupt  to  recover  an  alleged 
preferential  payment,  it  was  not  error  for 
the  court  to  submit  to  the  jury  the  question  of 
bankrupt's  insolvency  at  the  time  of  such  pay- 
ment and  of  defendant's  kilbWledge  that  a 
preference  was  thereby  intended.  BergdoU  v. 
Harrigan  (C.  C.  A.,  3d  Cir.),  33  Am.  B.  R. 
394,  217  Fed.  943. 

319.  Painter  v.   Napoleon  Township    (D. 

C,  Ohio),  19  Am.  B.  'R.  412,  156  Fed.  289, 
holding  that  a  bill,  in  an  action  to  recover 
the  payment  of  a  township,  which  fails  to 
allege  that  the  enforcement  of  the  transfer 
con5;ituting  the  alleged  preference  will  be 
to  enable  the  said  board  of  trustees  to  ob- 
tain a  larger  percienf age  of  its  debts  than 
any  other  creditor  of  the  same  class,  is  de- 
murrable; M^yes  V.  Palmer  (C.  C.  A.,  8th 
Oir.),  31  Am.  B.  R.  225,  208  Fed.  ,97;  Utah 
Association  of  Creditmen  v.  Boyle  Furniture 
Co.  (Utah  Sup.  Ctr\,  31  Am.  B.  R.  488,  136 
Pac.  572,  holding  that  an.  allegation  substan- 
tially in  the  language  of  the  statute  is  suffi- 
cient.   See  Am.  B.R.  Dig.  §  672. 

SufSciency  of  complaint  in  an  action  by  a 
trustee  to  set  aside  a  preference,  see  Lesser 
V.  Bradford  Realtv  Co.,  17  Afa.  B.  R.  524, 
116  N.  Y.  App.  Div.  212,  101  N.  Y.  Supp. 
671,  affg.  15  Am.  B.  R.,  123';  Wilson  v. 
Citizens'  Trust  Co.  (D.  C,  Ga.),  37  Am.  B.  S, 
86,  233  Fed.  697. 

A  petitioil  by  a  trustee  is  ihsufBcient 
which  fails  to  allege  and  ^^jrove  insolvency 
and  reasonable  cause  to  believe  that  a  pref- 
erence was  intended.  In  re  Leach  (C.  C. 
A,  6th  Cir,).,  22  Am.  B.  R.  599,  171  Fed. 
622;  Taylor  V.  Nichols,  23  Am.  ,B.  R.  310, 
134  N.  Y.  App.  biv.  787  119  N;  Y.  Supip. 
1042;  Rodolpb.  V.  First  Nat,  Bank  of  Tulsa 
(Sup.  Ct:,  <Scia.),  28  Am.  B.  R.  897,  121  Pac. 
629-  Carey  v.  Donohue  (C.  C.  A.,  6th  Cir.), 
31  Am.  B.  R.  210,  20fl  Fed.  328;  revd.  on 
other  grounds,  240  U.  S.  430,  36  Am.  B.  R. 


7Q4,  '60  L.  Ed.  726,  36  Sup.,  Ct.  386;  Crim  v. 
Rice  (C.  C  A.,  2d  Cir.),  37  Am.  B.  R.  329, 
232  Fed.  570. 

I  A  trustee  may  sue  to  recover  property 
received  as  a  voidable  pr^^rence  withojit 
allegation  or  proof  of  a  demand  and  refusal. 
McCuUoch  v.  Davenport  Savings  Bank  (D. 
C,  la.),  36  Am.  B.  R.  765,  '226  Fed.  309. 

Suit  by  trustee  to  recover  deposits;  peti- 
tion.-^A  petition  in  a  suit  by  a  trus,tee  in 
bankruptcy  under  section  60-b  of  the  Bank- 
ruptcy Act  to  recover,  deposits  made  by  the 
bankrupts  with  the  defendants,  which  alleges 
that  the  deposits  were  hot  geiieral",  that  'the 
bankruptcy  had  no  right  to  check  against  the 
same,  ajnd  that  the  defendant  had  the  de- 
posits made  upon  special  account  "  for  the 
purpose  of  transferring  and  appropriating 
the  same  to  its  alleged  indebtedness,"  is 
sufficient  upon  general  demurrer.  Wilson  v. 
Citizens'  Trust  Co.  (D^C,  Ga.),  37  Am.  B. 
R.  86,  233  Fed.  697. 

Action  to  com^pel  surrender  of  property; 
waiver. — ^Where  in  an  action  to  compel  the 
defendants  to  surrender  property  they  appear 
specially,  but  not  to  raise  the  question  of 
jurisdietioia  of  their  persons,  a,nd  claim  tlat 
because  they  are  adverse  claimanli  and  reside 
in  other  States  where  ihe  property  is  located, 
the  court  has  no  jurisdiction  to  make  any 
sxuninary ,  order,  and  no  motion  has  been  ma3e 
to  quash  the  service  of  process  nor  any  ex- 
ception taken  to  it,  the  objection  will  be 
deemed  to  have  been  waived,  although  the 
service  was  invalid.  jJ^Ico  Film  Corporation 
v.Alco  Film  Service  (C.  C.  A,j  '2d  Cir.),  37 
Am.  B.  R.  3Q7,  234  Fed.  55. 

320.  Crooksi  v.  People's  Bank,  3  Am.  B. 
R.  238,, 46  N.  Y.  App.  Div.  336,  61  N.  Y. 
Supp.  604;  In  re  Nelson  (D.  C,  Wis.),  1. 
Am.  B.  R.  63,  98  Fed.,  76;  Chism  v.  Banls 
(Sup.  Ct.;  Miss.),  5  Ani'.  R.  R.  56,  27  So. 
610;  Hicks  V.  Langhorst  (CCA.,  Ohio),  6 
Afli.,B;  R'.  178;  Richter  v.  Nimjmo,  6  Am.  B. 
R.  680',  64  N.  Y.  .^pp.,  Piv.  619,  72  N.  Y. 
Supp.  1125;  Martin  v.  Bigelow,  7  Am.  B.  R. 
218,  36  N.  Y.  Misc.  298;  73  N.  Y.  Supp.  443 ; 
Brpwn  v.-Guiehard,  7  Am.  B.  R.  515,  77  N.  Y. 
App.  Div.  642,  7ft  N.  Y.  Supp.  1127. 

Further  .hearing.— 'Where  in  a  suit  by  a 
trustee  in  bankruptcy  to, recover  alleged 
preferences,   it    ai>pear8   that    the   question, 
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trustee  to  recover  land  mortgaged  by  the  bankrupt  within  the  four  months' 
period  without  consideration,  a  plea  I  of  title,  derived  from  one  in  whose  favor 
the  land  court  of  Massachusetts  had  decreed  the  registration  of  title  to  the 
land,  will  be  overruled.^^^  A  proceeding  to  set  aside  an  illegal  preference 
must  be  governed,  as  to  pleading  and  practice,  by  the  laws  and  rules  of  the 
court  wherein  it  is  instituted ;  if  instituted  in  a  Federal ;  court  it  is  governed 
by  the  Federal  equity  praetice.^^^-  The  trustee  may  settle  or  compromise  a 
suit  to  recover  an  alleged  voidable  preference,  when  deemed  advisable  for  the 
interests  of  the  creditors,  and  the  court  may,  in  its  discretion,  refuse  to  set 
aside  or  vacate  the  agreement.^^* 

(7)  Do  wee  in  peopeety  coveeed  by  peefeeential  teansfee. —  A  wife's 
release  of  dower  can  survive  only:  so  long  as  it  attends  the  conveyance  of 
her  husband,  and 'when  the  conveyance  of  the  husband  in  which  the  wife 
joins  is  set  aside  as  constituting  a  preference,  the  effect  is  to  revive  the  wife's 
right  of  dower.  ^^ 

f.  Property  or  its  value. — (1)  In  oEiiTEEAi,. —  Similar  words  were  used  in 
the  law  of  1867.  The  option  of,  suing  for  the  property  or  for  its  value  rests 
with  the  trustee.  These,  words  are  doubtless  merely  expressive  of  the  rule 
of  law.  It  has  been  held  that  interest  should  be  allowed  either  from  the  time 
a  demand  T^as  madp  upon  the  transferee  for  the  return  of  the  property  t.ra;ns- 
ferred,  or,  in  case  no  demand  was  made,  from  the  date  of  the  commencement 
of  a  suit  to  recover  such  property.®^'  Where  property  is  transferred  by  a  bank- 
rupt to  a  third  person  at  the.  instance  of  a  creditor,  and  the  money  received 
by  the  bankrupt  is  paid  to  the  creditor  the  trustee  cannot  recover  both  the 
property  and  the  money.^^*  In  most  cases,  the  value,  i.  e.,  damages,  is 
demanded.  This  in  effect  ratifies  the  title  which  passed  through  the  prefer- 
ence. ^^^  The  liability  to  restore  or  repay  is  a  quasi  contractual  obligation 
imposed  by  the  act  upon  the  preferred  creditor,  and  a  suit  in  assumpsit  rather 
than  trespass  is  the  proper  form,  in  those  jurisdictions  where  the  distinction 
between  these  classes  of  suits  is  still  retained.^^^  Suits  to  recover  the  property 
in  specie  should  only,  be  brought  ,vrhere  it  can  be  identified  and  is  found  in 

whether  the  eflfeet  of  an  assignmeht  of  ac-  prosecute  said  suit  to  final  judgment.  Stan- 
counts  receivable  by  the  bankrupt  would  he  rod  &  Co.  v.  UtaJi  Implement-Vehicle  .Co.  (C 
to  enable  anyone  of  the  bankrupt's  creditors  C.  A.,  9th  Cir.),  35  Am.  B.  R.  280,  223  Fed. 
to  obtain  a  greater  percentage  of  his  debt  517. 

than  an^  other  creditors  of  the  same  classi,  324.  Mattef  of  Lingafelter   (C.  C.  A.,  6th 

was  not  tried  out  at  the  hearing,  and  that  no  Cir. ) ,  24  Am.  B.  E.  656 ;  Marsh  v.  Walter8 

finding  on  the  issue  was  Inade  by  the  judge,  (C.  C.  A.,  i6th  'Cir.),  34  Am.  B.  R.  85,  220 

the  issue  may  be  decisiy«  of  the  validity  of  Fed.  805. 

the  assignment,  and  the  case  should  stand  325.  Utah    Association    of    Creditmen    v. 

for  a  further  hearing  and  trial!    Rubenstein  Boyle  Furniture  Co.    (Utah  Sup.    Ct.),   31 

V.  Lottow   (Mass.  Sup.  Ct.),  S-S  Am.  B.  R.  Am.  B.  R.  488,  136  Pac.  572;   Kaufman  v 

243,  220  Mass,  156,  107  N.  E.  718.  Tredway,  195  U,  S.  271,  12  Am:  B.  R   682, 

321.  Morris  v.  Small  (Cir.  Ct.,  Mass.),  20  49  L.  Ed.  190,  25  Sup.  Ct.  33;    Ourmen  v. 
Am.  B.  R.  138,  160  Fe4.  142.  Talcott   (D.  C,  N.  ,Y.),  23  Am    B    R    572 

322.  Westall  v.  Avery  (C.  C.  A.,  4th  Cir.),  175  Fed.  261,  holding  that  interest  is  recov- 
22  Am.  B.  R.  673,  171  Fed.  626.  erable  from  the  date  on.  which  the  goods  that 

323.  Application  to  set  aside  settlement.—  were  transferred  as  a  preference  were  sold 
The  District   Odurt  may,  in  its   discretion^  by  the  transferee. 

deny  the  petition  of  holders  of  liens  on  +"  e  326.  Goldien  &  Co.  v.  Loving  (Ct   of  Ann 

bankrupt's  property,  who  had  not  presented  D.  C),  3®  Am.  B.  R.  469,  42  Wash   L   Rct>' 

their  claims  against  the  estate,  to  set  aside  818.  " 

and  vacate  an  agreement  by  the  trustee  in  327.  Compare  Winslow  v.  Clark   47  N   Y 

bankruptcy  to  settle  a  suit  to  have  a  mort-  261.  '  ' 

gage  on  the  same  property  declared  invalid  328.  Reber  v.  Ellis  Bros    (DC    Pa  )    26 

as  a  preference,  and  to  compel  the  trustee  to  Am.  B.  R.  567,  185  Fed.  313  ' 
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the  hands  of  the  person  preferred.  If  the  property  transferred  cannot  be 
restored  in  kind,  its  value  may  be, recovered- ^^  If ,  the  trustee  proceeds  in 
equity  to  recover  the  actual  property  transferred,  he, is  only  entitled  to  a 
delivery  of  the  property  and  may  not  have  judgment  for  depreciation  or  other 
consequential  damages,^"  If  a  transfer  be  made  within  the  four  months' 
period  in  part  for  a  present  consideration  and  in  part  payment  of  an  antece- 
dent indebtedness,  a  recovery  may  be  had  for  the  balance  of  the  value  of  the 
property  transferred  after  deducting, th©  value  of  the  present  consideration.^^^ 
Where  the  preference  consists  of  suffering  or  permitting  a  judgment  which  has 
become  a  lien^  the  trustee  has,  it,  is. thought,  the  option  of  suing  under  §,6Q-b 
or  under  §  67-e.^^*  Though  the  words  "recover  the  property  or  its  value "^"^ 
do  not  exactly  describe  the  purpose  of  suph  a  suit  where  the,  transaction  amounts 
to  a  preference,  nor  do  the  words  "  recover  and  reclaim  the  same  by  legal  pro- 
ceedings/' ^^*  describe  the  purpose  where  the  transaction  is  a  fraudulent  trans- 
fer, the  prayer  of  the  bill  or  complaint  may  be  easily  adapted  to  the  circum- 
stances and  may  be  to  annul  the  lien  or  to  recover  possession  of  the  property  if 
seized  on  execution,  or  otherwise  as  the  facts,  require.  In  any  event,  the  plead- 
ing should  show  a  demand  and  refusal  to  restore. ^^^  Where  the  purchaser  has 
sold  the  property  and  the  evidence  shows  that  he  received  as  much  or  more  than 
the  trustee  could  have  realized  from  the  same  property,  he  will  not,  in  a  suit  by 
the  trustee  to  set  aside  the  preferential  transfer,  be  held  in  an  amount  in 
excess  of  the  proceeds  of  the  sale  by  him.^^* 

(2)  Damages. —  If  the  suit  is  for  value,  the  judgment,  if  granted,  should 
be  for  the  worth  of  the  property,  not  the  amount  realized  under  the  execution 
sale  by  the  preferential  transferee.^^'^ ,  He  is  also  entitled  to  the  gross  pro- 
ceeds.^^*  'Not  can  the  court  allow  by  way  of  reduction  of  damages  such 
amounts  as  the  preferred  creditor  has  paid  to  other  creditors  out  of  the  avails 

329.  McElvain  v.  Hardesty  (C.  C.  A.,  8th  333.  Bankr.  Act,  §  60^b. 

Cir.),  22  Am.  B.  E.  320,  169  Fed.  32.  334.  Bankr.  Act,  §  67-a.                  .     . 

330.  Emat  v.  Mechanics  and  Metals  Nat.  335.  in  re  Plielps  (Ref.,  N".  Y.),  3  Am.  B. 
Bank  (C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  289,  r.  ggg;  gchuman  v.  Fliekenstein,  Fed.  Gas. 
201   Fed.  664,  affg.   31   Am.  B.   R.  291,  200  12,826. 

Fed.  287 .•    See  same  case  on  Appeal  to  U^S.  338.  Allen  v.  McMannes   (D.  C,  Wis.),  19 

Supreme  Court,  Hotchkiss  v.  National  Uity  ^m;  B.  R.  276,  156  Fed.  615. 

Bank,  231  y.  S.  50,  31  A^.  B.  R.  291,  302,  ^.s  to  recovery  of  proceeds  of  sale  of  goods 

58  L.  Ed.  115,  34  bup.  t/t.  ,^.  preferentially  transferred,  where  such  ffotfds 

Depreciation.— .In  a  suit  in  equity  by  a  ^e^e  retained  under  agreement  with  a  re- 
trustee  m  bankrupt(^  to  recover  specific  se-  ^gi^g^  ^^  bankruptcy,  see  Ommen  v.  Taloott 
curities  deposited  with  a  bank,  wi^in  four  (p  ^^  jj,  y.),  23'  Am.  B.  R.  572,  175  Fed. 
months  of  bankruptcy,  the  plaintiff  cannot  ggg^  ^evd.  in  part  26  Am.  B.  R.  689,  188 
recover  for  depreciation  of  the  securities  m-  -p^   ^-^    ■ 

termediate  the  decision  of  the  origind^^^  3^7  ^„  ^^^ion  of  assumpsit  by  a  trustee 

m  the  District  Court  and  their  final  de  very  j„,  bankruptcy  to  recover  the  actual  amount 

especially  where  the  parties  had  stipulated  ^^  ^^^^j^   ^  ^^^.^^^  ^^^.^^^  ^^^  ^^^^ 

that  the   securities   might  be   sold   by   the  property  from  the  bankrupt  as  a  payi?>ent 

bank  at  the  best  price  obtainable,   at  such  j^.^  ^j^^j       ^jj    ^^  ^^  constitute  a  pref- 

tanies    as  might  seem    best   to  ^its   officers.  ^^           j^  ^^^  objelionable  because  it  does 

Hot^iss  V.  Na,tional  City  Bank   (C.  C.  A ,  ^^^  ^           ^^^^  ^■^^.^  ^^^^j^^^  ^.^^^j^g^  ^ 

fiiCiT.)     34  Am.  B.  R    544    223  Fed.  533  ^^  ^^^   ,^  ^^^^^  ^^^  ^^^  property.     Stearns 

*  ^^\  ^S  '■|n^^^'"#H'^i«i    '        ^      ''  Salt  &  Lumber  C6.  v.  Hammond   (C.  C.  A., 

^;»^-c?-  T     '     r^  *^^*-,i^V  XT  V  »    1   *™  6th  Cir.),  33  Am.  B.  R.  484,  217  Fed.  559; 

332.  See  In  re  Adams  (Ref    N.  Y.),  1  Am.  Clarion  Bank  v.  Jones,  21  Wall.  325. 

?^  X?- v*i   ^rf-^^=^^*  !,,   „T;i,f;.   s  7nl'  338.  Traders'  Bank  v.  Campbell,  14  Wall. 

47  N.  Y.  App.  Div.  554,  and,  perhaps,  s  70-e..      g»  *^ 

Seevalsp  In  re  Mersman  (Ref.,  N.  Y.),  7  Am.. 

B.  R.  46. 
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of  the  property  transferred.^^* ,  If  tHe  latter  includes  exempt  articles,  their 
value  cannot  be  included  in  the  judgment.**** 

(3)  Costs. —  This  is  regulated  by  the  law  and  rules  of  practicei  applicable 
to  the  court  where  the  suit  is  brought.^" 

IV.  SET-OFF  OF  A  SUBSEQUENT  CREDIT. 

a.  Prior  to  amendments  of  1903.^  Subsection  e  which,  standing  by  itself, 
seems  clear  enough,  was  wrenched  and  twisted' 'and  fought  over  by  the  bar 
and  the  courts  in  an  effort  to  escape  the  innocent  preference  doctrine  of 
Carson  v.  Chicago  Title  &  Trust  Co,  The  controversy  raged  about  the  word 
"recoverable."  The  question  was  whether  this  had  reference  to  a  voidable 
preference  only  or  also  to  a  mere  preference  in  fact.  If  the  former,  then 
subsequent  credits  after  a  payment  in  due  course  of  trade  could  not  be  set 
off,  and  the  creditor  not  only  found  the  door  of  the  cburt  shut  to  him  if  he 
refused  to  surrender,  but  the  estate  to  be  distributed  increased  by  his  goods 
sold,'  perhaps,  on  the  strength  of  the  confidence  inspired  by  such  paynient. 
Nothing  could  be  more  inequitable.  On  the  other  hand,  some  courts  gave  a 
wide  meaning  to  the  subsection  and  declared  it  applicable  even  to  the  technical 
preference  defined  in  subsection  a.  The  question  did  not  reach  the  Supreme 
Court  before  the  amendatory  act.  But  it  was  held  in  very  exhaustive  opinions 
both  by  Eeferee  James  and  by^  Judge  Shiras  of  the  [Northern  District  of  Iowa 
that  this  subdivision  of  the  section  applies  only  to  eases  where  the  preferred 
creditor  is  compelled  against  his  will  to  return  what  he  has  received  and  is 
therefore  limited  to  proceedings  taken  under  subsection  h  and  does  not  apply 
to  a  case  where  he  seeks  to  enforce  a  claim  which  the  trustee  recites  under 
section  ST-g  on  the  ground  of  preference. ^*^  The  authorities  each  way  are 
indicated  in  the  foot-note.^** 

b.  Meaning  of  subsection  c. —  Nor  is  it  likely  now  that  it  will  be  necessary 
to  determine  the  question.  The  cases  which  attempt  to-  enlarge  its  meaning 
all  turn  on  the  manifest  inequity  of  doing  otherwise.  Such  inequity  no 
longer  exists.  Only  voidable  preferences  need  now  be  surrendered.  Com- 
mon sense  and  syntax  connect  the  word  "recoverable"  in  subsection  c  with 

339.  North  v.  House,  Fed.  Cas.  10,310.  B.  R.   153,   114  Fed.  734;   Kahn  v.  Export, 

340.  Grow  v.  Ballard',  Fed.  Gas.  5,'84S;  etc.,  Co.  (O.  C.  A.,  5th  Cir.),  8  Am.  B.  R.  157, 
Brock  V.  Terrill,  Fed.  Cas.  1,914.  115  Fed.  290;  McKey  v.  I^se  (C.  C.  A.,  7th 

341.  Compare  Collins  v.  Gray,  Fed'.  Cas.  Cir.),  5  Am.  B.  R.  '267,  105  Fed.  923;  In 
3,013.  re  Ryan   (D.  C,  111.),  5  Am.  B.  R.  39€i  .105 

Contribution  by  one  compelled  to  surren-  Fed.   760;    In  re   Sechler    (D.   C,  Kan.),  5 

der  preference. — A  preferred   creditor   of   a  Am.  B.  R.  57&,  106  Fed.  484 ;  In  re  Southern, 

bankrupt,  who  has  been  compelled  to  sur-  etc.,  Co.   (D.  C.,,  Ga.),  6  Am.  B.  R.  633,  111 

render  his  preference  in  a  suit  by  the  trustee  Fed.  518;  In  re  Thompson's  Sons  (Reif.,  Pa,.), 

In  bankruptcy,  is  benefited  thereby  as  an  un-  6  Am.  B.  R.  663;    affd.  s.  c.,  7  Am.  B.  R  214, 

secured  creditor,  and  is  bound  to  contribute  112  Fed.  651;  In  re  Soldosky  (-D.  C,  Minn.), 

ratably  as  a  general  creditor  toward  payment  7  Am.  B.  R.  123,  111  Fed.  511;   with,  contra,. 

of  counsel  fees  rendered  in  the  commencement  In  re  Arndt  (D.  C,  Wis.),  4  Am.  B.  R.  773, 

and  prosecution  of  the  preference  suit  in  the  104  Fed.  234;   In  re  Keller   (D.  C.    Iowa), 

name  of  the  trustee  and  with  his  consent.  6  Am.  B.  R.  334,  109  Fed.  118;  In  re  Oliver 

Matter  of  Stearns  Salt  &  Lumber  Co.   (C.  0.  (D.  C,  Mo.),  6  Art.  B.  R.  626,  109  Fed  784- 

A.,  6th  Cir.),  35  Am.  B.  R.  '264,  225  Fed.  1.  In  re  Steers  Lumber  Oo.   (D.  C.,  N.  Y.),  6 

342.  In  re  Christensen  (D.  C,  la.),  4  Am.  Am  B.  R.  315,  110  Fed.  738;  aflfd.  s  'c, 
B.  R.  202,  101  Fed.  802.  7  Am.  B.  R.  332,  112  Fed.  406;  In  re  "bailey 

343.  Compare   Kimball   v.    Rosenham'   Co.  (D.  C,  Vt.),  7  Am.  B.  R   26    112  Fed   406- 
(C.  C.  A.,  Sth  Cir.),  7  Am.  B.  R.  718,  114  In  re  Jones   (D..  C,  S.  Car.),  10  Am    B    R 
Fed.  85;   Morey  Mfg.  Co.  v.  Schiffer   (C.  0.  513,  123' Fed.  128.    A  summary  of  cases'nro 
A.,  8th  Cir.),  7  Am.  B.  R.  670,  114  Fed.  447;  and  con  will  be  found  in  In  re  Topliff  (KX! 
Gans  V.  Ellison   (C.  C.  A.,  3d  Cir.),  8  Am.  Mass.)  8  Am.  B.  R.  141,  114  Fed  323           * 
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"recover  "in  subsection  b.  Standing  alone,  subsection  a  is  nothing  but  an 
explanation  or  definition  of  a  preference.  The  latter  is  not  recoverable,  unless 
the  element  of  reasonable  cause  to  believe  appears.  Only,  against  a  prefer- 
ence so  recoverable  then  may  subsequent  credits  granted  the  debtor  be  set  off. 
The  cases  holding  this  doctrine  are  thought  still  in  point.  The  practitioner 
should,  however,  note  that  to  entitle  to  the  set-off,  the  credit  must  be  "  in  good 
faith,"  "  without  security,"  ^*  and  result  in  "  property  which  becomes  a  part 
of  the  debtor's  estate;"  also,  that  any  payments  on  the  new  credit  must  be 
deducted  before  the  set-off  is  allowed.  If  the  creditor  acted  in  good  faith, 
extended  credit  without  security,  and  the  money  or  property  actually  passed 
into  the  debtor's  possession,  he  is  entitled  to  the  set-off,  and  he  need  not  show 
that  the  money  or  property  remained  in  the  debtor's  possession  until  his 
bankruptcy.**^  The  right  of  the  creditor  to  set  off  a  new  credit  given  in  good 
faith  is  restricted  to  the  amount  of  the  new  credit  remaining  unpaid  at  the 
time  of  the  adjudication.^®  The  rule  stated  in  this  subsection  is  an  extension 
of  that  phrased  in  §  QS-a.^*''  Here  there  is  not  that  mutuality  of  debt  required 
there.     Were  there,  subsection  c  would  be  unnecessary. 

V.  PREFERENCES  TO  BANKRUPT'S  ATTORNEY, 
a.  In  general. —  In  connection  with  subsection  d  relative  to  preferences 
to  bankrupt's  attorney,  §  64Tb  (3),  on  attorney's  priorities,  should  also  be 
read.  The  services  referred  to  in  section  64:-b  (3)  are  those  already  rendered, 
while  the  services  referred  to  in  this  subsection  are  those  "to  be  rendered," 
which  are  paid  for  in  advance  "  in  contemplation  ^of  the  filing  of  a  petition 
by  or  against "  the  bankrupt.  The  compensation  for  the  latter  services  depends 
both  as  to  payment  and  amount  on  the  acts  of  the  parties,  and  what  the 
statute  does  is  to  recognize  the  validity  of  the  payment,  but  subjects  the  rea- 
sonableness of  the  amount  to  the  supervision  of  the  court.^**      Section  60-d 

344.  Compare  In  re  Tanner  (Eef.,  N.  Y.),  Bankruptcy  (8th  ed.),  p.  677.  Whether  any 
6  Am.  B.  E.  196.  recovery  for  such  alleged  expenditure  could 

345.  Kaufman  v.  Tredway,  195  U.  S.  271,  in  any  event  be  had  in  the  present  action  it 
12  Am.  B.  K.  682,  49  L.  Ed.  190,  25  Sup.  Ct.  is  unnecessary  now  to  determine;  for  the 
33;  In  re  Morrow  &  Co.  (D.  C.,  Ohio),  13  proof  does  not  disclose  that  any  part  thereof 
Am.  B.  E.  392,  134  Fed.  686 ;  Price  v.  Derby-  resulted  in.  any  advantage  to,  or  increase  of, 
shire  Coffee  Co.,  21  Am.  B.  E.  '280,  l28  N.  Y.  the  mortgaged  property.  Having  apparently 
App.  Div.  472,  112  N.  Y.  Supp.  830;  Grandi-  voluntarily  relinquished  possession  of  the 
son  V.  Nat.  Bank  of  Commerce  of  Eochester  mortgaged  property  without  then  making  any 
(C.  C.  A.,  2d  Cir.),  36  Am.  B.  E.  438,  231  claim  on  account  of  such  expenditure  and  the 
Fed.  800.  proceeds  of  the  sale  being  now  in  the  pos- 

Property  must   become  part   of   estate. —  session  of  the  trustee,  it  would  seem  that  the 

In  the  case  of  Bank  of  Wayne  v.  Gold   (N.  proper   method   to   collect    such    amount,   if 

Y.  App.- Div.),  26  Am.  B.  E.  722,  146  N.  Y.  any,  as  it  may  be  entitled  to  receive  because 

App.   Div.  296,   130   N.   Y.    Supp.   942,   the  of  this  claim  would  be  by  presentation  thereof 

court  says:     "Counsel  for  appellant  further  in  the  orderly  course  of  the  administration 

urges  that  in  any  event  it  was  entitled  to  of  the  bankrupt's  estate  in  the  bankruptcy 

recover  certain  advances  made  by  it  in  connec-  court." 

tion  with  the  mortgaged  property  a-fter   it  346.  Grandison  v.  Nat.  Bank  of  Commerce 

had  taken  possession  thereof  under  the  mort-  of  Eochester  ( C.    C.   A.,   2d   Cir. ) ,   36   Am. 

gage,  and  before  the  bankruptcy  proceedings,  B.  E.  438,  231  Fed.  800. 

were  begun.    This  claim  is  made  under  sub-  347.    See  an  effort  to  connect  the  two  in 

division  'c'  of  section  60  of  the  Bankruptcy  In  re  Eyan   (D.  C.,  111.),  5  Am.  B.  E.  396, 

Act.     Eeference  to  this  provision  of  the  act  105  Fed.  760. 

discloses  that  the  further  credit  given  the  348.  Furth  v.  StaM,   10  Am.   B.  E.  442, 

debtor  by  the  creditor,  which  may  be  set  off  205  Pa.  St.  439;  Pratt  v.  Bothe   (C.  C.  A., 

as  therein  provided,  must  not  only  be  given  6th  Cir.),  12  Am.  B.  E.  529,  130  Fed.  670. 

in    good    faith    and    without  -security,    but  Exception  in  favor  of  attorneys. —  In  the 

mu^  also  result  in  property  which  becomes  ease  of  In  re  Kross   (D.  C,  N".  Y.),  3  Am. 

a  part  of  the  debtor's   estate.     Collier  on  B.  E.  187,  190,  96  Fed.  816,  Brown,  J.,  used 
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is  a  part  of  the  original  bankruptcy  act  of  1898  and  intended  by  Congress 
to  be'  a  part  of  the  uniform  System  of  bankruptcy'  to  be  consistently  adminis- 
tered by  the  courts  given  jurisdiction.***  A  payment  of  money  or  a  transfer 
of  property  by  a  bankrupt  made  in  contemplation  of  bankruptcy  to  an  attor- 
ney or  counselor  in  consideration  of  future  professional  services,  does  not 
constitute  a  preference  under  §  eO-b.*^"  The  tra;nsfer  to  the  attorney  for  his 
services  must  relate  solely  to  conteinplated  bankruptcy  and  may  not  cover 
compensation  for  other  services.*®^  The  only  legal  services  which  may  be 
payi  or  secured  under  this  provision  are  those  directly  connected  with  the  bank- 
ruptcy proceeding;  it  was  not  the  intent  that  an  honest  insolvent  should  lose 
the  benefit  of  the  act  because  he  had  no  cash  In  hand  with  which  to  pay  a 
lawyier  to  prepare  the;  petition  and  Schedules;  but  as  to  past  services  the  claim 


the  following  language: •  "  While  by  the  gen- 
eral terms  of,  the  act,  the  debtor  .is  required 
to  turn  over  all  his  unexempt  property  to 
the  trustee,  an  exception  is  here  created  in 
favor  of  an  attorney,  to  a  reasonable  amount, 
for  services  to  be  rendered  to  the  debtor  in 
bankruptcy;  although  this  is  valid  so  far 
only  as  subsequently  approved  by  the  court. 
The  charges  to  be  '  approved '  are,  I  cannot 
doubt,  for  the  same  services  which  the  '  fee ' 
is  designeii  to  be  allowed  for  ilnder  section 
64,  subd.b,  par.  3.  Both  paragraphs  are  to 
be  construed  together,  so  that  it  becomes 
immaterial  in  the  result  whether  the  attor- 
ney obtains  his  compensation  in  the^  first 
instance  from  the  bankrupt  .under  section  60 
refunding  what,  if  a,nything,  is  disallowed 
by  the  court,  or  whether  he  waits  for  an  al- 
lowance by  the  court  under  section  64.  The 
latter  is  evidently  the  more  convenient  and' 
desirable  practice,  and  considering  that 
prior  payment  for  an  attorney's  services  to 
the  bankrupt  is  expressly  allowed  by  section 
60,  I  cannot  agree  to  any  such  construction 
of  the  act  as  would  deprive  the  attorney  of  a 
proper  compensation  for  a  necessary  service, 
merely  because  he  did  not  take  it  out  of  the 
estate  at  his  own  estimate  in  advance." 

The  transfer  of  an  automobile  to  an  attor- 
ney by  a  bankrupt  prior  to  bankruptcy,  the 
"proceeds  of  a  sale  thereof  to  be  applied  on  ac- 
count of  disbursements  and  fees  for  services 
rendered  and  to  be  rendered,  is  not  invalid, 
where  it  appears  that  a  reasonable  fee  for 
services  rendered  to  the  date  of  the  transfer 
was  equal  to  the  value  of  the  "property  trans^ 
ferred,  since  by  section  60-b,  a  debtor,  in  con- 
templation of  bankruptcy,  may  fully  pay  an 
attorney  reasonable  compensation  for  services 
to  be  rendered,  and  it  is  immaterial  whether 
the  payment  is  made  at  or  after  the  pro- 
fessional engagement  is  entered  into.  In  re 
Cummins  (D.  C,  N".  Y.),  28  Am.  B.  R.  385, 
196  Fed.  224. 

349.  In  re  Wood  &  Henderson,  210  U.  S. 
246,  20  Am.  B.  R.  1,  5,  52  L.  Ed.  1046,  28 
Sup.  Ct..  621.     - 

350.  In  re  Wood  &  Henderson,  210  U.  S. 
246,  20-  Am.  B.  R.  1,  5,  52  L.  Ed.  1046,  28 
Sup.  Ct.  621 ;  Haflfenberg  v.  Chicago  Title  & 
Trust  Co.  (C.  C.  A.,  7th  Oir.),  27  Am.  B.  R. 
708,  192  Fed.  874. 


Future  services. —  In  re  Fnrth  v.  Stahl, 
a05  Pa.  St.  439,  10  Am.  B.  R.  442,  Mr.  Justice 
Mitchell,  after  quoting  section  60-d,  says: 
"A  pledge  or  payment  for  a'  consideration 
given  in  the  present  or  to  be  given  in  the 
future,  whether  in  money  or  goods  or  services, 
is  not  a  preference.  The  object  of  prohibiting 
preferences  is  to  prevent  favoritism,  whether 
for  secret  benefit  tb  himself  or  other  reason 
among  a  debtor's  creditors  who  ought  in  fair- 
ness to  staiid  on  the  same  footing.  '  A  trans- 
action by  which  the  debtor -parts  with  some- 
thing now,  in  return  for  something  he  ac- 
quires or  is  to  acquire  in  the  future,  is  not 
within  the  mischief  the  act  was  aimed 
against.  Section  60,  therefore,:  expressly 
recognizes  this  class,  of  transactions,  but  aa 
it  is  capable  of  abuse,  provides  for  a  re- 
examination and  reduction  if  necessary  to  a 
reasonable  amount,  by  the  court  on.  petition 
of  the  trustee  or  a  creditor." 

This  same  section  was  before  the  court  of 
appeals  for  the  sixth  circuit  in  the  case  of 
Pratt  V.  Bothe  (0.  C.  A.,  6th  Cir.),  12  Am. 
B.  R.  529,  130  Fed.  670.  In  that  case  Judge 
Severans,  speaking  for  the  court,  saidi  "It 
w^ould  rather  seem  that  Congress,  engaged, 
as  many,  signs  indicate,  in  guarding  the  as- 
sets of  those  in  contemplation  of  baScruptcy, 
to  the  end  that  they  might  be  brought  with- 
out unnecessary  expenditure  to  the  hands  of 
the  trustee  for  distribution  to  creditors,  while 
it  would  not  deny  to  the  debtor  the  right  to 
employ  and  pay  for  lep;al  assistance  in  his 
affairs  during  that  critical  period,  yet  pro- 
posed a  restraint  upon  that  privilege  by  re- 
quiring that  such  payment  should  be  reason- 
able in  amount  — in  short,  proposed  to  apply 
to  the  incipient  stage  of  bankruptcy  the 
provident  economy  which  it  sought  to  apply 
to  the  administration  of  the  bankrupt  estate. 
It  may  have  been  thought  that  there  was 
•the  same  reason  for  such  restraint  at  that 
stage  of  affairs  as  subsequently.  And  it  is 
to  be  observed  that  the  transaction  would  not 
become  the  subject  of  revision  unless-  bank- 
ruptcy ensued.  It  put  attorneys,  solicitors 
and  proctors  in  no  worse  position  than  it 
did  some  classes  of  those  having  business 
with  the  debtor." 

851.  Tripp  V.  Mitschrich  (C.  G.  A.,  8th 
Cir.),  31  Am.  B.  R.  662,  211  Fed.  424. 
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of  the  lawyer  is  no  better  than  thdt  of  any, other  creditor.**^  If  the  services 
performed  were  reasonably  necessary  for  the  protection  of  the  interests  of 
the  bankrupt,  in  contemplation  of  bankruptcy,  compensation  may  .be  made 
therefor  out  of  the  bankrupt  estate;  the  only  question  open  in  such  a  case  being 
the  reasonableness  of  the  charge.*^*  The  law  gives  him  the  option,  either  of 
collecting  his  compensation  in  advance  or  of  asking  its  allowance,  as  entitled 
to  priority,  under  §  64-b  (3) ;  with,  however,  this  exception,  that,  if  he  elects 
to  pursue  the  former  and  presumably  more  tempting  method,  the  court  has  the 
power  to  inquire  into  the  pa.yment  and  the  trustee  to  recover  any  excess  for 
the  benefit  of  the  estate.^^*  This  re-examination  has  beeii  held  merely  a  part 
of  the  proceeding  and  therefore  not  affected  by  the  now  abrogated  doctrine 
that  suits  to  recover  preferences  must  be  brought  in  the  State  courts  ;*^^  and 
where  this  method  is  pursued  the  amount  thus  attempted  to  be  used  is 
subject  to  revision  in  the  court  of  original  jurisdiction,  and  not  elsewhere.*^^ 
Where  payments  are  made  to  an  attorney  in  the  settlement  of  a  running 
account,  he  is  in  the  same  position  as  any  other  creditor  whose  claim  has  been 
paid  within  the  four  months'  period.*®^"  The  general  subject  of  the  employ- 
ment and  compensation  of  attorneys  is  considered  elsewhere.*^* 

b.  Practice.^ — Section  60-d  is  sui  generis  and  does  not  contemplate  the  bring- 
ing of  plenary  suits  for  the  recovery  of  preferential  transfers  in  any  juris- 
diction. It  recognizes  the  temptation  of  a  failing  debtor  to  deal  too  liberally 
with  his  property  in  employing  counsel  to  protect  him  in  view  of  financial 
reverses  and  probable  failure.  It  recognizes  the  right  of  such  debtor  to  have 
the  aid  and  advice  of  counsel  aiid  in  contemplation  of  bankruptcy  proceedings 
which  shall  strip  him  of  his  property  to  make  provisions  for  a  reasonable 
compensation  to  his  counsel,  and  in  view  of  the  circumstances  the  act  makes 
provision  that  the  bankruptcy  court  administering  the  estate  may  if  thie  trus- 
tee or  any  creditor  questions  the  transaction,  re-examine  it  with  a  view  to  a 

352.  Magee  v.   Fox    (C.   0.  A.,   2d  dr.),      the   meaning   of   subdivision    d.    Matter   of 
36  Am.  B.  R.  161,  229  Fed.  395.  Galler    (D.   C„  N,   J.),   32   Am.   B.   E.   629, 

353.  Matter  of  Humphreys  (D.  0.,N.  Car.),       216  Fed.  558. 

34  Am.  B.  E.  655,  221  Fed.  997.  In  the  case  354.  But  compare  In  re  Stolp  (I>.  C, 
of  In  re  Wood  &  Henderson,  210  II.  Si  246,  20  Wis.),  2«  Am.  B.  E.  32,  199  Fed.  488,  hold- 
Am.  B.  El  1,  52  L.  Ed.  1046,  28  Sup.  Ct.  621,  ing  that  the  services  must  'be  actually  ren- 
the  court  said:  "The  act  recognizes  the  dered,  if  at  all,  before  the  institution  of 
right  of  *  *  *,  a  debtor  to  have  the  aid  bankruptay  proceedings,  and  the  payment  or 
and  advice  of  coimsel,  and,  in  contemplation  transfer  .specified  in  subsection  d  cannot  ap- 
of  bankruptcy  proceedings  which  shall  strip  ply  to  services  rendered  as  specified  in  section 
him  of  his  property,  to  make  provisions  for  ■64-b,  providing  for  an  allowance  to  the  bank- 
reasonable  compensation  to  his  counsel.  And  rupt's  attorney  as  part  of  the  cost  of  admin- 
in  view  of  the  circumstances,  the  act  makes  istration,  since  the  latter  section .  refers  to 
provision  that  the  bankruptcy  court  admin-  services  rendered  after  the  bankruptcy  pro- 
istering  the  estate  may,  if  the  trustee  or  .ceedings  are  instituted,  to  aid  the  bankrupt 
any  creditor  question  the  transaction,  re-  in  performing  his  duties  under  >  the  Act, 
examine  it  with  a  view  to  a  determination  of  355.  In  re  Lewin  (D.  G.,  Vt.),  4  Am.  B. 
its  reasonableness."  R.  632,  103  Fed.  850.  The  purpose  and.in- 
What  constitutes  transfer  in  contempla-  tent  of  this  section  has  been  carefully  con- 
tion  of  bankruptcy.^- The  fact  that  it  might  sidered  in  the  case  of  In  re  Habegger  (C. 
have  occurred  to  a  bankrupt  when  he  made  C.  A.,  8th  Cir. ),  15  Am.  B.  E.  198,  71  C.  C. 
an  assignment  for  the  benefit  of   creditors  A.  607,  139  Fed.  123. 

that  proceedings  in  bankruptcy  might  there-  356.  Lazarus  v.  Prentice  (iSup.  Ct.,  U.  S.), 

after  be  instituted  either  by  or  against  him,  234  U.  S.  263,  32  Am.  B.  E.  559,  58  L.  Ed. 

and  that  the  attorney  to  whom  the  collection  1305,  34  Sup.  Ct.  851. 

of  moneys  was  intrusted  might  deduct  his  357.  In  re  Shiebler  &  Co.   (D.  C,  N.  Y.), 

fees  therefrom,  coupled  with  the  fact  that  20  Am.  B.  E.  777,  ICa  Fed.  545. 

he  afterwards  attempted  to  do  so,  cannot  be  358.  See  discussion  under  Section  Sixty-two 

considered  as  a  payment  in  contemplation  of  of  this  work, 
the  filing  of  a  petition  in  bankruptcy,  within 
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determination  of  its  reasonableness.^^®  This  section  added  a  feature  to  the 
bankruptcy  act  not  found  in  foriner  acts  regulating  practice  and  procedure  in 
bantruptcy,  therefore,  adjudications  upon  other  provisions  of  the  bankruptcy 
act  or  concerning  the  judiciary  acts  giving  jurisdiction  to  the  courts  of  the 
United  States  have  no  binding  effect  in  the  construction  of.  this  section. ®®** 
There  is  no  provision  for  the  enforcement  of  this  section  in  another  court 
of  bankruptcy,  where  the  bankrupt  may  be  personally  served  with  process  in 
a  plenary  suit ;  such  court  is  not  given  authority  to  re-examine  the  trans- 
action.*®^ A  State  court  has  no  jurisdiction  to  re-examine  the  itransfer  of 
property  to  counsel. ^^^  The  practice  on  proceedings  of  this  character — the 
attorney  being  usually  an  officer  of  the  court- — is  both  simple  and  summary. 
Being  rarely  resorted  to,  there  are  no  stated  rules  or  forms  applicable.  The 
amount  paid  must  appear  in  Schedule  B  (4)  of  a  voluntary  petition.  Pro- 
ceedings to  test  the  propriety  of  payments  to  an  attorney  for  all  services, 
iiamely,  those  rendered  before  the  payment,  as  well  as  those  services  to  be 
rendered  in  the  bankruptcy  proceeding  itself,  should  be  taken  in  the  form  of  a 
motion  to  fix  the  allowance  and  for  an  order  directing  the  return  of  the 
balance  unless  an  issue  is  raised.*^*  The  motion  may  be  heard  on  affidavits 
or  orally.  A  suit  to  recover  will  rarely  be  necessary;  though  an  order  to 
restore,  if  not  obeyed,  is  perhaps  not  now  the  foundation  for  a  proceeding 
in  contempt.*®*  Since  this  section  makes  no  provision  for  the  service  of 
process,  it  seems  that  such  reasonable  notice  should  be  given  to  the  parties 
affected,  either  by  mail  or  otherwise  as  the  court  shall  direct,  so  that  an 
opportunity  may  be  given  them  to  appear  in  court  and  contest  the  reason- 
ableness of  the  charges  in  question.*®^  Any  notice  to  the  attorney  directed 
by  the  court  is  sufficient.*®* 

c.  Illustrative  cases.— Other  cases  which  have  originated  under  this  subsec- 
tion are  collated  in  the  foot-note.*®^ 

359.  In  re  Wood  &  Henderson,  210  U.  S.  22  Sup.  Ct.  293.  Compare  In  re  Sims  Fed 
246,  20  Am.  B.  R.  1,  5,  52  L.  Ed.  1046,  28       Gas.  12,«88. 

Sup.   Ct.   621.  Payment  to  attorney  in  contemplation  of 

360.  In  re  Wood  &  Henderson,  210  U.  S.  bankruptcy;  recovery  of  excess. —  A  petition 
246,  20  Am.  B.  R.  1,  5,  52  L.  Ed.  1046,  28  by  a  trustee,  for  a  re-examination  by  the 
Sup.  Ct.  6l21.  court  of  payments  by  a  debtor  to  an  attorney 

361.  Tn  re  Wood  &  Hendereon,  210  U.  S.  in  conteinplatioh  of  bankruptcy,  is  a  condition 
246,  20  Am.  B.  E.  1,  6,  52  L.  Ed.  1046,  28  precedent  to  any  determination  by  the  referee 
Sup.  Ct.  621.  that  any  portion  of  the  amount  paid  to  an 

362.  In  re  Wood  &  Henderson,  210  IT.  S.  attorney,  as  specified  in  the  section  may  be 
246,  20  Am.  B.  E.  1,  5,  52  L.  Ed.  1046,  28  recovered  by  the  trustee  for  the  benefit  of 
t>up.  Ct.  621.  the  estate  as  an  excess  over  and  above  what 

363.  In  re  Shiebler  &  Co.  (D.  C,  N.  Y.),  is  reasonable.  Matter  of  Union  Dredging  Co 
20  Am.  B.  R.  777,  163  Fed.  545;  Tripp  v.  (D.  C,  Dfel.),  35  Am.  B.  R.  555,  225  Fed  188 
Mitschrich  (C.  C.  A.,  8th  Cir.),  31  Am.  B.  365.  In  re  Wood  &  Henderson  210  U  S 
R.  662,  211  Fed.  424.  In  In  re  Wood  &  246.,  20  Am.  B.  R  1,  5,  52  L.  Ed  1046'  28 
Henderson,  210  U.  S.  246,  20  Am.  B.  E.  1,  Sup.  Ct.  621 ;  HaflTenberg  v.  Chicago  Title  & 
5,  52  L.  Ed.  1046,  28  Sup.  Ct.  621,  Mr.  Justice  Trust  Co.  (C.  C.  A.,  7th  lOir.),  27  Am.  B.  R 
Day  said,  referring  to  section  60-d:     "This  708,  192  Fed.  874. 

section  does  not  undertake  to  provide  for  a  36G.  In  re  Lewin  (D.  G.,  Vt.),  4  Am.  B  E 

plenary  suit,   but  for   an   examination    and  632,  lO'S  Fed.  850. 

order  in  the  course  of  the  administration  of  367.  In  re  Lewin   (D.  C,  Vt.)    4  Am   B 

the  estate  with  a  view  to  permitting  only  a  R.  632,   103  Fed.  860;   In  re  Kross    (DC 

reasonable   amount  thereof   to   be   deducted  N".  Y.),  3  Am'.  B.  R.'l87    96  Fed   816-   In 

from   it  because  of  payments  of  money  or  re  C-oodwin,   2   N.   B    K"  '  Ren    445  •    In  re 

transfers  of  property  to  attorneys  or  counsel-  Tollett,  2  N".  B.  N.  R«p   1096 -In  re'Corbett 

lors  in  contemplation  of  bankruptcy  proceed-  (D.   C,  Wis.),  5  Am.   B.  R.  224,   104   Fe' 

^llC   n      ■  T      •  „-ii    rp      ^  „       ,o.       ?'^'^-     9,°'"P*''^  ^^^°'  ^^^^^  the  law  of  1867J 

364.  Oommgorv.  Louisville  Trust  Co.,  184  In  re  Sidle,  Fed.  Cas.  12  844-  In  re  Sitn« 
U.  S.  18,  7  Am.  B.  E.  421,  49  L.  Ed.  413,       Fed.  Cas    12,888  ' 


SECTION   SIXTY-ONE 


DEPOSITORIES  FOR  MONEY. 
§  61.  Depositories  for  Money. — a  Courts  of  bankruptcy  shall  desig- 
nate, by  order,  banking  institutions  as  depositories  for  the  money  of 
bankrupt  estates,  as  convenient  as  may  be  to  the  residences  of  trus- 
tees, and  shall  require  bonds  to  the  United  States,  subject  to  their 
approval  to  be  given  by  such  banking  institutions,  and  may  from  time 
to  time  as  occasion  may  require,  by  like  order  increase  the  number  of 
depositories  or  the  amount  of  any  bond  or  change  such  depositories. 


Analogous  provisions:     In  U.  S.:     None  in  the  law;  but  see  General  Order  XXVIII  under 
the  law  of  1867. 
In  £ng.:     See  miseellaneous  provisions  in  General  Rules." 
Cross-references:     To  the  law:     Distribution  of  consideration  of  composition  on  confirma- 
tion, §  .12-e. 
Duty   of   trustee   to   deposit   money   in    designated    depositary,    and    djsbursemeiit 

thereof,   §   47-a{3)   (4).    . 
Filing  bonds  and  suits  thereon,  §  50-h. 
To  the  General  Orders:     Payment  of  money  deposited  by  check  or  warrant,  XXIX. 


SYNOPSIS  OF  SECTION. 
I.  Depositories  for  Money,  929. 

a.  Designation  of  banks,  929. 

b.  Depository  to  give  bond;  suit  thereon,  930. 

c.  Disbursement  of  moneys  by  depositories,  930. 


I.  DEPOSITORIES  FOR  MONEY.' 

a.  Designation  of  banks. —  This  section  is  new.  ,  Under  the  law  of  1867, 
the  practice  was  the  same,  but  rested  on  the  authority  of  a  general  order 
merely.^  The  provisions  of  this  section  and  of  section  47-a  (3)  are  manda- 
tory in  form  and  should  not  be  departed  from  unless  the  consent  of  all 
interested  parties  has  been  obtained.*  The  designation  of  banks  is  usually 
made  by  a  standing  order  of  the  district  court. 

1.  See  also  Am.  B.  R.  Dig.   §   580.  designated  depository,  pays  therefrom  to  the 

2.  Act  of  1867,  General  Order  XXVII.  bankrupt  the  amount  set  apart  to  him  as 

3.  Huttig  Manfg.  Co.  v.  Edwards  (C.  0.  A.,  exempt,  as  soon  as  set  apart,  by  and  with  the 
8th  Cir.),  20  Am.  B.  R.  349,  354,  160  Fed.  approval  of  the  referee,,  he  should  pot  be 
619.  required  to  repay  and  deposit  such  sum  in  a 

Liability  of  trustee. —  Where  a  trustee,  designated  depository.  Matter  of  Barnett 
having  deposited  money,  of  the  bankrupt  (D.  C,  Ga.),  32  Am.  B,  R.  585,  214  Fed.  263. 
estate  to  his  own  account  instead  of  in  a 

[929] 
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b.  Depository  to  give  bond;  suit  thereon. —  The  depository  must  give  a 
bond,  which  should  be  large  enough  to  cover  the  amount  on  deposit  at  any 
time.  The  fact  that  a  bond  has  been  given  by  a  bank  or  trust  company, 
does  not  authorize  a  bankruptcy  court  to  make  summary  orders  directing 
the  payment  of  deposits  to  receivers  and  trustees  in  bankruptcy  while  the 
affairs  of  the  bank  or  trust  company  are  'being  liquidated  under  a  State  law.* 
It  is  provided  in  §  50-h  that  bonds  of  "  designated  depositories  shall  be  filed 
of  record  in  the  office  of  the  clerk  of  the  court  and  may  be  sued  upon  in  the 
name  of  the  United  States  for  the  use  of  any  person  injured  by  a  breach  of 
their  conditions."  The  reasonable  if  not  necessary  implication  from  the  phrase 
"  in  the  name  of  the  United  States  "  is  that  the  suit  shall  be  brought  not  by 
the  United  States,  but  by  the  trustee  or  other  person  injured  in  the, name  of 
the  United  States.^  The  beneficiaries  under  a  bond  given  pursuant  to  this 
section  include  all  depositing  trustees  and  receivers  of  bankrupt  estates,  who 
should  be  made  parties  to  a  suit  on  such  bond.®  There  is  no  right  of  subroga- 
tion under  such  a  bond  until  the  creditors  have  obtained  from  the  principal  or 
the  surety  payment  not  merely  of  the  penalty,  but  of  the  debtor's  entire 
obligation.'' 

c.  Disbursement  of  moneys  by  depositories. —  This  is  regulated  by  General 
Order  XXIX.  It  is  suggested  that  deposits  by  trustees  be  always  in  the 
name  of,  say  "  John  Doe,  as  Trustee  of  Richard  Eoe,  in  Bankruptcy  No.  765."* 
Each  check  should  indicate  the  purpose  for  which  It  was  drawn.  Checks 
on  the  funds,  if  on  the  clerk's  deposit,  must  be  signed  by  the  latter  and  counter- 
signed by  the  judge;®  if  on  a  trustee's  deposit,  must  be  signed  by  the  latter 
and  countersigned  by  the  referee.  A  bank  which  pays  a  check  not  so  counter- 
signed may  do  so  at  its  peril.^"  This  general  order  has  been  construed  some- 
Vsrhat  strictly.  ^^  Perhaps  this  is  wise  in  exceptional  cases.  Still,  a  reasonable 
observance  of  proper  safeguards  against  unauthorized  withdrawals  seems 
enough. 

4.  Matter  of   Bologh    (D.   C,  N.   Y.),  25  Trust  Co.    (N.  Y.,  Sup.  Ct.),  29  Am.  B    E 

Am.  B.  R.  726,  185  Fed.  825.  884,  154  N.  Y.  App.  Div.  596,  139  N.  Y.  Supp. 

Pieference  upon  dissolution  of  depository.  969. 

— Funds'  in  the  possession  of  a  receiver  or  5.  Illinois  Surety  Co.  v.  United  States  (C. 

trustee  in  bankruptcy,  which  belong  to  the  C.  A.,  7th  Cir.),  36  Am.  B.  R.  82,  226  Fed! 

bankrupt    estate,    will    be    deemed    to    be  665. 

"  money  paid  into  court "  within  the  mean-  6.  Illinois  Surety  Co.  v.  United  States  (C. 

ing   of   the   New   York   Banking   Law;    and  C.  A.,  7th  Cir.),  36  Am.  B.  R.  82,  226  Fed. 

where  such  funds  have  been  deposited  by  a  665. 

receiver  or  trustee  in  a  trust  company  which  7.   Illinois  Surety  Co.  v.  United  States  (C. 

has  been  designated  as  a  depository  for  the  C.  A.,  7th  Cir.),  36  Am.  B.  R.  82,  226  Fed. 

moneys   of   bankrupt    estates   under    section  666. 

61   of  the  Bankruptcy  Act,  and  which  has  8.  In  re  Oarr   (D.  C,  N.  Car.)    9  Am.  B. 

also  been   designated      by  the   State  eomp-  R.  58,  17  Fed.  572. 

troUer    as    a    depository    of    all    funds    or  9.  Sometimes    they   take   the    form    of    a 

moneys  paid  into  court,  he  is  entitled  upon  court  order,  attested  by  the  clerk.     See  also 

a   dissolution    of   the    trust    company   to    a  Trustees'     Combined     Dividend     check     and 

preference  over  its  general  creditors  bv  vir-  Receipt,   in   "Supplementary   Forms"   post 

tne  of  section  190  of  the  New  York  Banking  10.  In  re  Cobb  (D.  C.,  N.  Car.)    7'Am.  b! 

Law  under  which   debts  due  from   a,  trust  R.  58,  17  Fed.  572.           '                 ' 

company    as   a    designated    depository   shall  11.  Id. 
be  given  a  preference.     Morns  v.   Carnegie 


SECTION   SIXTY    TWO 


EXPENSES  OF  ADMINISTERING  ESTATES. 
§  62.  Expenses  of  Administering  Estates. — a  .The  actual  and  neces- 
sary expenses  incurred  by  officers  in  the  administration  of  estates 
shall,  except  where  other  provisions  are  made  for  their  payment,  be 
reported  in  detail,  under  oath,  and  examined  and  approved  or  dis- 
approved by  the  court.  If  approved,  they  shall  be  paid  or  allowed 
out  of  the  estates  in  which  they  were  incurred. 


Analogous  provisions:    In  U.  S.:  Act  of   1867,    §   28,   R.    S.,    §§    5099,   5127A,   5127B;    Act 
of  1800,  §  29. 
In  Eng.:    Act  of  1883,  §  73. 
Cross-references:     To  the  law:   Duties  or  referees  in  respect  tc   axlministration  of  estates, 
§  39. 
Trustees  to  account  for  expenses  of  administration,  §  47. 
Priority  of  cost  of  administering  estates,  §  64-b  (2)    (3). 


SYNOPSIS  OF  SECTION 
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I.  EXPENSES  OF  ADMINISTERING  ESTATES.i 

a.  Scope  of  section. —  Clearly  the  ■  disbursements  authorized  by  this  section 
are  (1)  the  "actual  and  necessary  expenses,"  (2)  incurred  by  officers^  in 
the  administration  of  estates.  These  include  such  disbursements  as  for  service 
of  process,  for  advertising  and  giving  notices,  for  perpetuating  testimony,  for 
the  trustee's  bond,.' for  the  rent,*  insurance,  and  other  necessary  expenses 
attending  the  closing  out  of  a.gping  business,,  for  the.  fees  of  the  a,ppraisers, 
and  for  the  compensation  of  attorneys  employed  by  the  trustee.  Under  the 
former  law,  the  words  were  "  all  necessary  disbursements  made  by  him  (the 
assignee)  in  the  discharge  of  his  duty."*  The  expenses  properly  chargeable 
against  a  bankrupt  estate  for  administration  are  those  which  pertaiin  to  the 
property  belonging  to  the  estate ;  such  expenses  may  not  be  charged  against 
property  which  is  subject  to  valid  liens  nor  against  those  who  have  vested  rights 
in  the  bankrupt's  property.^  The.  close  connection  between  this  section  and 
§  64-b  is  apparent.  Indeed,  "expenses  of  administering  estates"  here  seems 
to  be  the  equivalent  of  "the  cost  of  administration"  in  §  64-b  (3). 

b.  Priority,  of  payment. —  There  is  nothing  either  here  or  in  §  64  to  indi- 
cate the  order  of  payment  in  case  the  assets  are  not  sufficient  to  pay  these 
expenses  and  the  priority  debts.  ISTor  has  the  question  yet  been  squarely  up.® 
A  fair  construction  perhaps  would  be  that  "  expenses  of  administering " 
are  the  same  as  the  "cost  of  administration"  in  §  64-b  (3),  ynth.  the  result 
that  they  will  be  paid  only  in  case  there  is  sufficient  cash  on  hand  to  care  for 
(1)  taxes,  (2),  the  cost  of  preserving  the  estate,  and  (3)  the  filing  fees  paid 
by  creditors.''  Whether  such  expenses  should  be  paid  ahead  of  a  valid  specific 
lien  at  the  time  of  the  bankruptcy  is  a  question.®  A  trustee  will  be  surcharged 
the  amount  of  penalties  incurred  for  a  failure  to  pay  taxes,  if  there  were  funds 
of  the  estate  available  for  the  purpose  when'  the  taxes  were  due.® 

0.  Auctioneer's  services. —  The  courts  are  reluctant  to  allow  a  trustee  any 
sum  in  payment  of  the  fees  of  an  auctioneer.^" 

1.  See  also  Am.  B.  E.  Dig.  §  584  and  crosa  Bourlier  Cornice  &  Roofing  Co.  (D.  C,  Ky.); 
references'  theT-eunder.  13  Am.  B.  E.  585,  133  Fed.  958.    In  Matter  of 

2.  Bankr.  Act.  §  1  (18)  ;  Wilson  v.  Penn.,  Baneh  (D.  C,  Va.),  36  Am.  B.  R.  75,  226  Fed. 
etc.,  Co.  ( C.  C.  A.,  3d  Cir. ) ,  8  Am.  B.  R.  982,»  it  was  held  that  since  the  words  "  of 
169,  114  Fed.  742.  estates"  and  "bankrupt's  estates,"  as  used 

Payment  from  separate  fund. — Where  the  in  sections  62  and  64^b  respectfully  relating 

trustee  received  a  sum  of  money  from  bank-  to  the  payment  of  costs  of  administration, 

rupt  as  the  result  of  a  successful  prosecution  refer   to  the  unincumbered  assets   generally 

for  concealment  of  assets,  which  fund  it  was  as  distinguished  from  property  upon  which 

agreed  should  be  used  to  defray  the  expenses  there  is  a  specific  lien,  only  such,  costs  as 

of    the   bankruptcy    administration,   he   can  are  necessarily  incident  to  the  preservation 

not  charge  his  expenses  against  the  general  of  the  particular  estate,  its  conversion  nH)' 

estate.  Matter  of  Di  Cola  (C.  C.  A.,  3d  Cir.),  money,  and  payment  thereof  to  the  lienor, 

33  Am.  B.  R.  389,  217  Fed.  743.  are  entitled  to  payment  in  preference  to  a- 

3.  Consult  In  re  Wiessner   (D.  C,  N.  Y.),  landlord's  lien  for  rent. 

8  Am.  B.  R.  415,  115  Fed.  421.  9.  Matter  of  Monsarrat   (D.  C,  Hawaii), 

4.  Act  of  1867,  §  28,  R.  S.  §  5099.  25  Am.  B.  R.  820,  3  U.  S.  Dist.  Ct.  Haw.  641. 

5.  Mattef  of  Ranch  (D.  C,  Va.),  36  Am.  B.  10.  Payment  of  fees  of  auctioneer. —  In 
R.  75,  226  Fed.  982  citing  text;  Matter  of  the  case  of  In  re  Pegues,  3  N.  B.  R.  80,  Fed. 
O'Gara  Coal  Co.  (C.  C.  A.,  7th  Cir.),  38  Am.  Oas.  10,907,  it  was  said:  "  The  law  contem- 
B.  R.  131,  2S5  Fed.  883.  plates   that  the   assignee   shall  himself   sell 

6.  Note  In  re  Burke  (Ref.,  Ohio),  6  Am.  the  property  of  the  estate.  There  may  be 
B.  E.  502.  cases  in  which  it  will  be  proper  to  employ 

7.  See  Bankr.  Act,  §  63-a-b  (1)    (2).  an  auctioneer,  but  tlie  necessity  for  so  doing 

8.  In  re  Friok  (Ref.,  Ohio),  1  Am.  B.  R.  should  be  first  shown  to  the  court  and  leave 
719.  ^Oontra:  In  re  Tebo  (D.  C,  W.  Va.),  obtained."  This  language  was  quoted  with 
4    Am'.    B.    R.    235,    101    Fed.    418;      In   re  approval  by  Judge  Longyear  in  the  case  of 
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*  , 

d.  Appraisers'  services  and  fees.  When  property  is  to  be  administei-ed  through 
the  bankruptcy  court  it  is.  of  ten  important  that  a  reliable  inventory  be  made  at 
as  early  date  as  possible.  The  appraisal  should  be  made  carefully  and  accu- 
rately and  compensation  therefor,  based  on  the  nature  of  the :  estate  and  the 
circumstances  of  the  case,  should  be  paid  and  charged  against  the  estate. ^^ 

e.  Sums  paid  for  preservation  of  property. —  The  trustee  may  be  allowed  for 
all  sums  necessarily  paid  for  the  preservation  of  the  estate.  If  such  sums 
have  been  paid  by  other  parties  he  may,  with  the  approval  of  the  court,  repay 
them  especially  if  they  had  an  interest  in  the  preservation  of  the  property, 
and  if  there  were  circumstances  which  necessitated  prompt  action  on  their 
part.  Thus,  if  creditors  prior  to  the  appointment  of  a  trustee  should  pay  for 
liens  which  were  being  enforced  in  order  to  save  the  property  for  the  estate 
they  would  be  subrogated  to  the  rights  of  the  lienors.^  And  it  has  been 
held  that  where  creditors  have  secured  a  lien  of  which  they  are  deprived  by  the 
operation  of  the  bankruptcy  law,  and  the  full  benefit  of  their  litigation  accrues 
to  others,  the  bankruptcy  court  may  make  a  reasonable  allowance  as  an  indem- 
nity for  the  cost  and  expenses  through  which  such  benefit  has  been  obtained.^' 
The  compensation  of  a  receiver  in  bankruptcy  lies  in  the  sound  discretion  of  the 
court.  This  rule  also  applies  to  marshals  in  taking  care  of  property."  Where 
expenses  are  incurred  by  a  trustee  in  the  preservation  of  property  subject  to 
mortgage,  solely  in  the  interest  of  creditors  generally,  they  should  be  paid  out 
of  the  estate,  and  may  not  be  charged  against  the  mortgagees.^® 

f.  Allowances  to  assi^ee  for  the  benefit  of  creditors.— An  assignee  for  the 
benefit  of  creditors  is  not  entitled  to  compensation  merely  by  virtue  of  his 
office ;  his  sole  claim  to  any  reward  is  measured  by  the  extent  of  his  labors  in 
preserving  the  estate.*®  Where  he  has  in  good  faith  protected  and  preserved 
property  to  the  benefit  of  the  estate  of  the  bankrupt  he  is  entitled  to  payment  of 
his  legitimate  expenses  and  to  compensation  for  his  services  and  for  the  serv- 
ices of  his  attorney  out  of  the  proceeds  of  the  property  he  has  received," 
and  the  trustee  "in  bankruptcy  may  properly  allow  his  expenses  in  converting 
the  property  into  money,  but  to  the  extent  only  to  which  his  conversion  of  it 
into  money  has  saved  the  estate  in  bankruptcy  similar  expenditure.^*  Thus, 
money  paid  by  the  assignee  for  the  benefit  of  creditors,  to  discharge  valid 
liens  upon  the  property,  may  be  allowed  him.*®  An  assignee  for  the  benefit  of 
creditors  may  also  be   allowed  sums  which,   pursuant  to  the  terms  of  the 

In  re  Sweet  (D.  C,  Mich.),  9  N.  B.  E.  48,  tie  Biver  Lumber  Co.   (D.  C,  Ark.),  3  Am. 

Fed.  Cas.  13,6S8.  B.  R.  682,  107  Fed.  558, 

11.  Appraisers;  fees. — ^Appraisers  should  14.  In  re  Scott  (D.  C.,  N.  Car.),  3  Am. 
make  a  careful  and  accurate  inventory;  it  B.  R.  625,  99  Fed.  404.  As  to  compensa- 
should  be  more  than  a  mere  formality,  espe-  tion  for  services  of  custodian  of  property, 
eiallj  where  receivers  are  operating  a  business.  see  In  re  Prickhardt  (D."  C,  Wis.),  29  Am. 
An  allowance  of  two  hundred  and  fifty  dol-  B.  K.  524,  198  Fed.  879. 

lars    apiece   to   three   appraisers    should   be  15.  In  re  Vulcan  Foundry  &,  Machine  Co. 

approved,   where   it   appears   that ^  the   case  (C.  C.  A.,  3d  dr.),  24'  Am:  B.  R-.  825,  180 

was  extraordinary,  the  business  consisting  of  Fed.  671. 

thirty  stores   scattered  over  New  England,  16.  Matter  of  Sobol  (D.  0.,  N".  Y.),  35  Am. 

and  that  the  receiver  gjaA  trustee  have  han-  B.  R.  804,  230  Fed.  6i52.    See  also  Am.  B.  R. 

died  over  $66,000.00.    Matter  of  Mills  Tea  &  Dig.  §  586. 

Butter  Co.  (B.  C,  Mass.),  37  Am.B.  R.  164,  1,7.  Bramble  v.  Brett  (C.  C.  A.^  8th  Cir.), 

235  Fed.  812.  36  Am.  B.  R.  526,  230  Fed.  385. 

12.  In  re  Gregg,  3  N.  B.  R^  329,  Fed.  Cas.  18.  MaoDonald  v.  Moore,  15  N.  B.  R.  26, 
5  97fii  1  Abb.  N.   C.   53;   Burkholder  v.   Stump,  4 

13.  In  re  Lesser  (D.  C,  N.  Y.),  3  Am.  B.  N".  BJ  R.  579,  Fed.  Cas.  2,165;  In  re  Cohn,  6 
E.  S15,  100  Fed.  433.     See  also  In  re  Lit-  N.  B.  R.  379,  Fed.  Cas.  2,966. 

19.  Livingston  v.  Bruce,  1  Blatch.  318. 
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assignment,  he  has  paid  over  to  the  creditors.^"  Where  an  assignee  for  the 
benefit  of  creditors  remains  in  possession  of  the  property  with  the  consent  of 
the  referee,  and  performs  valuable'  services  for  the  estate,  his  expenses  and  com- 
pensation for  such  services,  up  to  the  time  of  the  adjudication,  should  be  paid 
as  disbursements.^^ 

g.  Practice  on  allowance.^  Expenses  of  adminis.tration  must  be  reported  in 
detail  under  oath,  and  examined  and  approved  by  the  court.  Where  the 
allowance  is  for  the  compensation  of  the  trustee's  attorney,  he  should  always 
file  an  affidavit  specifying  the  services  performed.  But  such  an  allowance 
may  be  made  without  a  notice  to  creditors.^^  Agreements  and  stipulations  as 
to  payment  of  costs  and  expenses,  entered  into  by  the  attorneys  for  the  respec- 
tive parties  have  been  sanctioned,  and  if  fair  and  equitable  will  be  enforced 
and  carried  into  effect  according  to  their  terms.^*  As  a  rule,  all  disbursements 
by  the  trustee  are  itemized  in  his  verified  reports,  and  formally  allowed  on 
the  coming  up  of  such  reports  for  confirmation. 

II.  EMPLOYMENT  AND  COMPENSATION  OF  ATTORNEYS.!* 
a.  In  general. —  Section  62  strictly  only  has  to  do  with  disbursements  by 
the  attorney  for  the  trustee.  For  convenience,  however,  the  subject  of  attor- 
neys and  their  compensation  is  generally  discussed  here.^*  Economy  in  the 
administration  of  estates  is  the  policy  of  the  present  law,^'  and  is  to  be  strictly 
enforced.^  This  principle  should  be  kept  in  mind  in  fixing  the  compensation 
of  attorneys.^*  Courts  will  require  satisfactory  evidence  to  show  necessity  of 
legal  aid  on  the  part  of  the  trustee.^®  Attorneys  should  be  allowed  reason- 
able compensation  for  services  rendered,  but  only  when  they  are  beneficial 

20.  Oaigin  v.  Thompson,  12  N.  B.  R.  81,  E.  641,  93  F«d.  438.  Compare  In  re  Brinker, 
Fed.  Cas.  3,320,  2  Dill.  513;    Jones  v.  Kin-       Fed.  Oas.  1,882. 

ney,  4  N.  B.  R.  649,  Fed.  Cas.  7,473,  5  Ben.  23.  King  Hardware  Co.  v.  Christopher  (C 

259.  C.  A.,  5th  Oir.),  34  Am.  B.  R.  422,  222  Fed. 

21.  In  re  Pattee   (D.  C,  Ct.),  16  Am.  B.       224. 

E.  450,  143  Fed.  994.  24.  See  also  Am.  B.  E.  Dig.  §§  101-113. 

Services  of  assignee.— ^ In  the  case  of  In  re  25.  See  also  Bankr.  Act,  §  64-b  (3) . 

Pauley    (Eef.,    N.  Y.),   2    Am.    B.    R.    333,  26.  Matter   of    Frank    Meis    (Ref.,   Ky.), 

Referee     Hotchkiss,     writing     the    opinion,  18  Am.  B.  R.  104. 

holds  that  a  general  assignee  in  possession,  27.  In  re  Ketterer  Manufacturing  Co.   (D. 

prior  to  bankruptcy,  will  be  allowed  out  of  C.,J'a.),  19  Am.  B.  E.  646,  155  Fed.  987. 

the  estate  his  disbursements   in   preserving  28.  In  re  Lang   (D.  C,  Tex.),  11    Am,  B. 

the  same,  and  that  he  will  also  be  allowed  R.  794,  127  Fed.  755. 

reasonable  fees  as   custodian  of  the  estate,  29.  Necessity    of    employment    of    counsel 

but.  he   cannot   be   given   fees   as   assignee,  by  trustee. —  In  re  Davenport  (D    C    Tex) 

and    that    the    attorneys   of    such    assignee  3  N.  B.  R.  77,  Fed.  Cas.  3,587,  holding  that 

should   not  be   allowed,   except   in   unusual  while  in  prosecuting  or  defending  suits  the 

cirpumstances,  anything  out  of  the  estate.  assignee  had   the  right  to  employ  counsel 

In  the  case  of  Peter  Paul  Book  Co.  (D.  and  also  had  the  right  to  obtain  legal  ad- 
C,  N.  Y.),  5  Am.  B.  R.,  105,  104  Fed.  786,  vice  whenever  really  necessary  to  enable 
the  court  held  that  no  allowance  can  be  him  to  act  for  the  interests  of  the  estate  or 
made  by  a  court  of  bankruptcy  to  an  as-  of  creditors,  still  an  allowance  to  an  as- 
signee under  a  general  assignment  for  ser-  signee  for  the  services  of  counsel  in  connection 
vices  rendered  as  custodian  of  the  property  with  the  compromise  of  an  ordinary  claim 
prior  to  the  filing  of  the  petition  in  bank-  could  not  be  allowed,  it  being  a  proceeding 
ruptcy  agamst  the  assignor,  even  though  of  such  a  character  that  an  assignee  of  br- 
such  services  appear  to  have  been  for  the  dinary  intelligence  would  be  able  to  act  for 
benefit  of  the  general  creditors.  The  court,  himself  and  without  the  aid  of  an  attornev 
however,  said  the  bankruptcy  court  is  au-  But  In  re  Colwell  (D.  C  Mass  )  15  N 
thorized  to  make  an  allowance  for  services  B.  R.  92,  it  was'  held  that  an  allowance  was 
rendered  in  preserving  the  estate  subsequent  proper  to  the  trustee  for  procuring  the  ser- 
to  filing  the  petition.  vices    of    counsel    to    investigate   as   to   the 

22.  In  re  Stotts.(D.  C,  Iowa),  1  Am.  B.  affairs  of  the  estate,  although  no  litigation 

resulted. 


§  62. J  CoMPEnrsATioN  OF  Attoeneys.  935 

to  the  estate.^"  An  application  to  the  court  for  the  removal  of  an  attorney 
for  a  trustee  or  receiver  will  be  considered,  but  v?ill  not  be  granted  unless 
clearly  shown  to  be  necessary  for  the  interests  of  creditors  and  the  estate."^ 

b.  Employment  of  attorney  for  the  trustee.s^--  This  is  carefully  regulated  by 
statute  in  England;  and  the  law  there,  being  expressive  of  the  experience 
of  centuries,  inay  be  consulted  with  profit-.  The  reported  oases  under  the  law 
of  1867,  while  not  numerous,  are  valuable.**  Under  the  present  law,  it  has 
been  held  that  the  trustee's  attorney  may  be  chosen  by  the  creditors  in  the 
same  way  the  trustee  is  chosen;**  although  the  better  opinion  is  that  he 
should  employ  his  attorney  himself  without  interference  from  the  creditors.*'' 
Also,  that  the  attorney  should  not  have  been  the  attorney  for  the  bankrupt,** 

-  or  for  an  interest  adverse  to  the  general  creditors.*^  It  is  the  duty  of  the 
trustee  to  employ  counsel  to  protect  the  interests  of  the  estate  in  pending 
litigations.** 

c.  Compensation  of  attorneys. —  (1)  In  geneeal. —  An  attorney's  right  to 
compensation  is  incident  to  his  employment.  Whether  it  shall  be  paid  out 
of  the  assets  of  a  bankrupt  estate  is  the  question  considered  here.  It  has 
been  held  that,  under  §  64-b  (3),  the  attorneys  for  the  petitioning  creditors 
and  for  the  bankrupt  in  involuntary  cases  have  an  absolute  right  to  compen- 
sation;*' the  amount  only  is  discretionary.  It  is  suggested,  however,  that 
the  clause  "  as  the  court  may  allow "  has  relation  to  all  the  words  of  the 
subdivision  and  not  merely  to  the  clause  "  and  to  the  bankrupt  in  voluntary 
cases."  ***  Such  a  view  would  harmonize  the.  statute  and  the  practice-  under 
it.  But  this  discretion  must  be  sound  and  not  unrestrained ;  it  is  subject  to 
review.*^    Generally  speaking,  the  determination  as  to  the  amount  to  be  paid 

30.  Randolph  v.  Scruggs,  190  U.  S.  533 ;  controversy  between  different  classes  of 
10  Am.  B.  R  1,  47  L.  Ed.  1165,  23  Sup.  Ct.  creditors,  the  court  will'  usually  decline  to 
710;  In  re  Zier  &  Co.  ID.  C,  Ind.),  11  Am.       authorize    the    employment   by   the   trustee 

B.  R.  527,  142  Fed.  102;  In  re  Covington  of  an  attorney  representing  one  of  .such 
(D.  C,  N.  Car.),  13  Am.  B.  R.  150,  132  Fed.  classes.  In  re  Smith  (C.  C.  A.,  6th  Cir.), 
884;  In  re  Duran  Mercantile  Co.   (D.  C,  N.       2a  Am.  B.  E.  628,  203  Fed.  369. 

Mex.),  29  Am.  B.  E.  450,  199  Fed.  961.  37.  In  re  Rusch   (D.  C,  Wis.),  5  Am.  B. 

31.  In  re  Champion  Wagon  Co.  (D.  C,  R.  565,  105  Fed.  607;  In  re  Kelly  Dry  Goods 
N.  y.),  28  Am.  B.  R.  51,  193  Fed.  1004.  Co.  (D.  C,  Wis.),  4  Am.  B.  R.  528,  102  Fed. 

32.  See  also  Am.  B.  E.  Dig.  §  106.  747.     , 

33.  For  instance.  In  re  Drake,  Fed.  Cas.  38.  In  re  McKenna  (D.  C,  N.  Y.),  15  Am. 
4,098;    In   re   Davenport,    Fed.    Gas.   3,587;  B.  R  4,  137  Fed.  611. 

In  re  Noyes,  Fed.  Cas.  10,371.     For  an  or-  39.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),,  4  Am. 

der  of  appointment  under  the  present  law,  B.  R.   17,   100'  Fed.  784,  approved  and  fol- 

see  "  Supplementary  forms,"  post.  lowed  in   Smith  v.   Cooper    (C.   C.   A.,   5th 

34.  In  re  Smith  (Ref.,  N.  Y.),  1  Am.  B.  ar.),  9  Am'.  B.  R.  755,  120  Fed.  230.  Oom- 
R.  37;  In  re  Little  River  Lumber  Qo.    (D.  '    pare  In  re  Smith    (D.  C,  N.  Car.),  5  Am. 

C,  Ark.),  3  Am.  B.  R.  682,  101  Fed.  558.  B.  R.  559,  108  Fed.  39. 

35.  In  re  Abram  (D.  C,  Cal.),  4  Am.  B.  40.  In  re  Morris  (D.  C,  N.  Car.),  11  Am. 
R.  575,  103  Fed.  272;  In  re  Arnett  (D.  C,  B.  R.  145,  125  Fed.  841;  In  re  Kross  (D. 
Tenn.),  7  Am.  B.  R.  522,  112  Fed.  770;  In  C,  N.  Y.),  3  Am.  B.  R.  187,  96  Fed.  816. 

re  Baber   (D.  C,  Tenn.),  9  Am.  B.  E.  406,  41.  In  re  Curtis    (C.  C.  A.,  7th   Cir.),  4 

119   Fed.    525;     Matter    of   Columbia    Iron  Am.  B.  R.  17,  lOO  Fed.  784;   In  re  Burma 

Works    (D.   C,  Mich.),   14  Am.  B.   R.  5i26,  (D.  C,  Va.),  3  Am.  B.  R.  296,  97  Fed.  926; 

142  Fed.  234.                                                "  Smith  v.  Cooper  (C.  C.  A.,  5th  Cir.),  9  Am. 

36.  In  re  Teuthom  (Ref.,  Mass.),  5  Am.  B.  E.  755,  1120  Fed.  230.  But  it  will  not 
B.  R.  7167.  usually  be  disturbed.     In  re  Tebo    (D.   C, 

Attorney  for  bankrupt.— A  trustee  or>e-  W.  Va.),  4  Am.  B.  R.  235,  101  Fed.  419. 

ceiver  should  not  ordinarily  employ  the  at-  Review   of   exorbitant   fee.— Still,   in   the 

tomey  who  represents  the  b&nki^upt  or  one  exercise  of  its  judicial  discretion,  the  court 

representing  interests  in  a  litigation  which  will  not   allow  an   attorney's   fee  which   is 

are  adverse  to  the  general  estate,  or  in  con-  exorbitant,  though  recommended  by  the  ref- 

flict  with  other  interests  represented  by  the  eree.    In  re  Carr  (D.  C,  N.  Car.),  8  Am.  B. 

trustee;    and   where   there    are    matters   in  R.  636,  116  Fed.  556;  Matter  of  Grant   (C. 
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attorneys  will  not  be  disturbed  on  appeal  exc^t  for  manifest  error.^  Whetber 
compensation  sball  be  allowed  depends  on  tbe-  facts,  of  eacb  cage.**  In  deterr' 
mining  tbe  amount  of  compensation,  tbe  value  of  tbe  estate  must  be  takrai 
into  consideration.**  It  is  not  so,mucb  wbat  was  done  by  <tbe  attorney,  as  wbat 
was  really  required.*^  Tbe  court  sbould  not  be  called  upon  to  settle' differences 
betweeu  counsel  as  to  wbat  proportion  of  tbe  total  amount  allowed  eacb  sbould 
receive.*®  Tbe  bankrupt  sbould  act  in  good  faitb  and  not  delay  tbe  proceedings 
in  order  to  bave  a  fee  allowed  to  bis  attorney.*''  Neitber. tbe  attorney  for 
petitioning  creditors  in  -involuntary  bankruptcy  proceedings^  nor  tbe.  attorney 
for  tbe  bankrupt,  can  be  allowed  compensation  out  of  a  fund  derived  from 
tbe  sale  of  property  under  mortgage  foreclosure  proceedings,  wbere  it  appears 
tbat  sucb  bankruptcy  proceedings  were  of  no  benefit  to  tbe  mortgagee.*^  But 
if  a  mortgagee  bas  bis  lien  enforced  in  sucb  proceedings  and  tbus  profits  by  tbe 
result  he  may  be  cbarged  witb  counsel  fees.*^  If  tbe  rigbt  to  attorney's  fees^ 
for  tbe  collection  of  a  mortgage  debt  depends  -upon  a  statute  requiring  notice 
of  foreclosure,  sucb  rigbt  isincboate  dependent  upon  suit  being  brougbt  after 
notice  and,  non-payment  by  tbe  mortgagor;  if  bankruptcy  intervene  prior  to 
tbe  foreclosure,  tbe  mortgagee  will  not  be  entitled  to  attorney's  fees.®"  In 
some  jurisdictions  tbe  claim  of  a  mortgagee  for.  attorney's  fees  incurred  by 
bim  in  protecting  bis  lien  during  bankruptcy  proceedings  of  tbe  mortgagor  will 
be  allowed  wbere  tbe  mortgage  contained  a  stipulation  tbat  tbe  mortgagee 
sbould  be  paid  attorney's  fees  in  case  be  was  obliged  to  employ  counsel.®^  ^  If 
tbe  referee  is  not  satisfied  as  to  tbe  services  rendered  by  an  attorney,  be^may 
suspend  tbe  bearing  for  a  reasonable  time,^^  and  it  is  bis  duty  to  reduce  tbe 

C.  A.,  2d  Cir.),  38  Am.  B.  E.  '210,  238  Fed.  nipt  for  contempt.     In   re  Mayer    (D.   C, 

132,  holding  that  the  amount  to  be  allowed  as  Wis.),  4  Am.  B.  E.  23S,  101  Fed.  695. 
compensation    for    attorneys   is    within    the  48.  In   re   Goldville  Mfg.    Co.    (D.   C,  N". 

discretion  of  the  court,  and  the  determination  Car.),  10  Am.  B.  R.  552,  118  Fed.  892.     As 

will  not  be  disturbed  unless  there  is  a  plain  to   allowance  to   attorney   for    services   per- 

abusB  of  discretion.  formed  for  mortgagee  on  foreclosure,  see  In 

42.  Matter  of  Atcherley   (D.  C,  Hawaii),  re  Claussen  &  Co.   (D.  C,  N.  Car.),  21  Am. 
25  Am.  B.  R.  827;  Matter  of  Iron  Clkd  Mfg.  B.  E.  34,  164  Fed.  300. 

Co.  (C.  C.  A.,  2d  Cir.),  33  Am.  B.  E.  69,  215  49.  In  re  Torchia   (D.  C,  Pa.),  26  Am.  B. 

Fed.  877.  R.  188,  185  Fed.  576. 

43.  See  In  re  Eivans   (D.  C,  N.  Car.),  8  50.  In  re  Weiland    (D.  C,  Ga.),  28  Am. 
Am.  B.  E.  730'  (and  modification  on  reShear-  B.  R.  620,  197  Fed.  116. 

ing  in  foot-note),  116  Fed.  909.  51.  Matter  of  Ferreri  (D.  C,  La.),  26  Am: 

Waiver.-^ Where  attorneys  for  the  bank-  B.  E.  659,  188  Fed.  675. 
rupt,  for  the  trustee  and  petitioning  credit-  In  Pennsylvania,  the  bankruptcy  court 
ors,  and  for  the  trustee  himself,  all  waive  in  may,'  Under  the  settled  rute  of  practice,  re- 
writing tlie  deposit  in  a  composition  pro-  duce  an  attorney's  commission,  stipulated 
Deeding  in  a  sum  siifficient  to  pay  their  fees,  for  in  the  bond  and  mortgage.  In  re  Wen- 
in  order  to  expedite  arid.  facilita,te  the  pro-  del  (D.  C.,  Pa.),  18  Am.  B.  E.  665  152  Fed. 
ceeding,  they  may  not  therea:fter  insist  upon  672.                                             •            ' 

payment  out  of  the  estate.    It  seems  that  if'         Stipulation  of  fees  in  mortgage. Where 

the  bankrupt  be  benefited  by  the  waiver  he  a -mortgage   made  by   the   bankrupt   stipu- 

himself  should  pay  the  attorneys.    Matter  of  lated  for   payment  of  attorney's  fees   upon 

Frischnecht    (C.    0.- A.,    2d    Cir.),    34   Am.  foreclosure  and  the  mortgagee  came  into  the 

B.R.  530,  233^  Fed.  417.                                    .  bankruptcy  court,  proved  his  claim,   and  a 

44.  In  re  Eljett  EleCtrib  Co.    (D.   C,  N.  private  sale  of  the  property  was  made  bv  the 
Y.),  28  Am.  B.  R.  453,  196  Fed.  400.-  trustee,  this  sale  is  not  an  equivalent  of  a 

45.  In  rs  Connell  &  Sons   (D.  C,  Pa.)',  9  fol-eolosure,  arid  the  attorney's  fee  provided 

^"^W^.W^^^.f-fi^-r.    A     «,t.  n-    >  t"""  V't  »°rt^^ge  should  not  be  allowed. 

46.  Hall  V.  Reynolds   (C.  C.  A.,  8th  Cir.) ,  In,  re  Roche    C.  C.  A.,  5th  Cir  )    4  Am  B  "R 
36-Am.  B.E.721,231  Fed.'946.      '  370,  101  Fed.  956.    /      ' --'r.  j ,  a  Am.  a,  k. 

47.  In  re  Wood-Ward    (D.  C,  N.  Car.),  2  52.  In  re  Dreeberi'(D    C    Tex  >    4  Atyi   K 
Am.  B.   E.  692,  95   Fed.   955.     Thus,   a  fee  E.  140,  101  Fed.  110. 

will  not  be  allowed  for  defendiflg  the  bank- 
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amount  allowed  by  "a  trustee' as  counsel  fees  if  they"are  excessive.^*  Gompeiisa- 
tion  cannot  bef  allowed  save' f Or  "professional  services  k.ctually  rendered." 
Additional  precedents- will  be  found  under  tHe  appropriate  paragraphs,  post. 

(2)  For  claimants.-^  Attorneys  for  mere  claimants  are  not  entitled  to 
allowances  out  of  the  estate;"  not  even  attorneys  for  the  petitioning  cred- 
itors for  services  after  the  appointment  of  the  trustee,®"  nor,  attorneys  for 
creditors  who  object  to ;  the  allowance  of  claims  of  other  creditors.^®  But 
where  the  trustee  has  refused  or  neglected  to  recover  assets  or  resist  a  ques- 
tionable claim,  and  individual  creditors  do  this  for  the-  benefit  of  all,  their 
attorneys  will  be  allowed  compensation  for  so  doiiig';^''  attorneys  who  come  to 
the  assistance. of  the  trustee  in  proceedings'  instituted  by  him'  to  compel  the 
bankrupt  to  disclose  property  retained  by  him,  may  be  compensated.®* 

(3)  For  petitioning  creditors  ih"  involuntary  cases.®* — ^This  allow- 
ance is  customary;  The  amount  depends  on  a  variety  of  circumstances, 
unnecessary  to  enumerate  here.  The  allowance  of  a  fee  to  attorneys  for 
petitioning  creditors  is  a  matter  of  right  f*  the  amount  of  the  allowance  is 
not  wholly  a  matter  of  discretion;  it  must  be  reasonable,  determined  upon 
evidence  of  the  service  performed  and  of  the  value  of  such  service ;  it  rests 
in  legal  judgment  and  judicial  discretion,  but  not  in  unf-estrained  discre- 
tion.®^ The  elements  to  be  taken  into  consideration  in  making  an  allowance  to 
attorneys  for  petitioning  creditors  are  (1)  the  time  properly  required  to  be 
spent  on  the  controversy;  (2)  the  intricacy  of  the  questions  involved;  (3)  the 
amount  involved;  (4)  the  strenuousness  of  the  opposition  encountered ;  (5)'the 
results  achieved  therein;  as  well  as  (6)  the  policy, of  the  bankruptcy  act 
toward  economy  in  administration.®^    The  counsel  fees  allowed  in  proceedings 


53.  Matter  ol  Ferreri  (D.  C,  La.),  2&  Am. 
B.  R.  «59,  18«  Fed.  675. 

54.  In  re  Smith  (D.  C,  N.  Car.),  5  Am. 
B.  E.  559,  108  Fed.  39;  In  re  Coventry 
Evans  Furniture  Co.  (D.  C,  N.  Y.),  22  Am. 
B.  E.  623,  171  Fed.  673;  In  re  Allert  (D.^C, 
N.  Y.),  23  Am.  B.  E.  101,  173  Fed.  691. 

55.  In  re  Silverman  (D.  C,  N.  Y.),  3  Am. 
B.  E.  227,  97  Fed.  32. 

56.  Matter  of  Fletcher  (Ref.,  K  Y.),  10 
Am.  B.  E.  398;  In  re  Eoadarmour  (C.  C. 
A.,  6th  Cir.),  24  Am.  B.  R.  49,  177  Fed. 
379.  See  In  re  Worth  (D.  C,  Iowa),  12 
Am'.  B.  E.  566,  130  Fed.  927.  A  claim  for 
such  an  allowance  should  be  formally  pre- 
sented.    In  re  Stoddard  Bros.   Lumber  Co. 

(D.  C,  Idaho),  122  Am.  B.  E.  436,  169  Fed. 
190. 

57.  In  re  Groves,  2  N.  B.  N.  Rep.  466; 
In  re  Little  Eiver  Lumber  Co.  (D.  C,  Ark.), 
3  Am..  B.  E.  682,  101  Fed.  558;     . 

58.  In  re  Felson  (D.  C,  JST.  Y.),  15  Am. 
B.  E.  185,  139  Fed.  275. 

59.  See  also  Am.  B.  R.  Dig.  §  104. 

60.  Matter  of  Williama  (D.  G.,  Ohio),  38 
Am.  B.  R.  769.  .       • 

Right  to  employ  attorney. — ^A  creditor  who 
thinks  that  an  involuntary  banlcruptcy  peti- 
tion should  be  filed,  has  the  right  to  employ 
an.  attorney  to, investigate  the  legal t)uestions 
Involved,  to  give  such  advice  as  is.  necessary, 
to  investigate  records  and  to  prepare  the 
petition  and  file  it,  beyond  this,  an  attorney's 
services  are  not  necessary,  and  an  allowance 


should  not  be  ^made.     Matter  of  Sage  ( D.  0., 
la.),  36  Am.  B.  R.  625,  225  Fed.  3«7. 

61.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  lOOi  Fed.  784;  Smith  v. 
Obbper  (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R. 
756,  120  Fed.  230;  In  re  Southern  iSteel  Co. 
(D.  C,  Ala.),  22  Am.  B.  E.  476,  169  Fed. 
702;  Matter  of  Williams  (D.  Gfc,  Ohio),  38 
Am.  B.  iR.  762;  Hall  v.  Eeynolda,  (C.  C.  A., 
8th  Cir.),  36  Am.  B.  R.  721,  231  Fed.  946. 

62.  Matter  of  Smith  &  Oiikland  Motor  Co: 
(Ref.,  iST.  J.) ,  32  Am.  B.  E.  363. 

Amount  of  allow'ance. —  The  .value  of  an 
'attorney's,  services  iii  preparing  a  petition 
and  filing  the  same,  and  procuring  the  ad- 
judication, should  riot  lie  more  than  $100 
in  ordinary  cases.  Matter  of  Sage  (D-.  C, 
la,),  315  Am.  B.  E.  625,  225  Fed.  397.  Where 
petition  was  brief  and  there  was  no  contest, 
and'  the  attorney  did  not  prepare  the  sehed- 
tiles  or  perform  duties  after  adjudicanori  an 
allowance  of  $100  was  considered  liberal. 
Matter  of  Atkins  (D.  C,  Ky.),  34  Am.  B.  R. 
794,  '225  Fed.  639.  Where  the  bankrupt 
offered  a  compromise  of  forty  cents  on  the^ 
dollar,  a  fee  of  $50  has  been  held  sufficient 
compensation,  for  the  attorney  for  the  peti- 
tioning creditors,  and  $20  for  the  attorney 
for  the  bankrupt.  In  re  Talton  (iD.  C,  N. 
€.)',  14  Am.  B.  E.  617,  137  Fed.  178. 

Where.  $2,000  was  distributed,  allow- 
ance of  $200  to  creditors'  attorney  was 
approved.  In  re  -Covington  (D.  C.,  N. 
Car.),     13     Am.     B.     R.^    liSO,     132     Fed. 
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for  seizing  and  Holding  tlie  property  of  an  alleged  bankrupt  are  for  special 
services,  and  are  a  distinct  matter.®*  Where  two  proceedings  are  started  by 
attorneys  representing  different  creditors,  and  are  thereafter  consolidated  by 
order  of  the  court,  only  a  single  attorney's,  fee  will  be  allowed,  and  this  should 
be  equitably  divided.®*  Where  two  petitions  are  presented,  the  first  being 
defective  and  being  shown  to  be  in  bad  faith,  and  was  subsequently  amended 
ta  include  acts  of  bankruptcy  not  alleged  in  the  first  petition,  the  attorneys  for 
the  second  petitioning  creditors  are  entitled  to  an  allowance  for  services  in 
securing  the  adjudication.®^  Compensation  should  be  paid  to  attorneys  for 
petitioning  creditors  out  of  the  fund  remaining  for  distribution  to  unsecured 
creditors  and  not  out  of  the  proceeds  of  the  sale  of  incumbered  property,  prior 
to  the  payment  of  valid  liens.*®  An  allowance  will  not  be  permitted  for  services 
rendered  before  proceedings  were  begun,®^  nor  for  services  rendered  necessary 
by  the  attorney's  own  negligence,®*  nor  for  solicitation  of  other  creditors  to  join 
in  the  petition.®®  Attorneys  for  petitioning  creditors  who  are  afterwards 
appointed  trustees  are  not  entitled  to  allowances  for  services  as  attorneys  in 
addition  to  their  commissions  as  trustees,  after  appointment  as  such.'"* 

(4)   Foe  eeceivees.— (I)   Appointed  in  bankruptcy.''^ — The  rules  appli- 
cable to  the  compensation  of  attorneys  for  the  trustee  apply  also  to  those 


884.  In  an  important  case,  an  allowance 
of  $12,500  was  cut  down  by  the  circuit  court 
of  appeals  to  $2,000.  In  re  Curtis  (C.  O.  A., 
7tli  Cir.),  4  Am,  B.  R.  17,  100  Fed.  784.  A 
fee  of  $5,00'0i  to  attorneys  for  petitioning 
creditors  was  allowed  where  the  estate  cre- 
ated by  the  acts  of  such  attorneys  approx- 
imated $15,000  in  value,  and  it  appeared  that 
the  services  rendered  required  a  high  grade 
of  'ability  and  energy,  that  the  time  employed 
was  sufficient  to  command  equal  compensa- 
tion in  private  practice,  that  the  results 
had  been  aocomiplished  against  the  most 
strenuous  opposition,  and  the  creditors  had 
received  the  full  amoimt  of  their  claims. 
In  re  Berkowitz  (Eef.,  N.  J.),  22  Am.  B. 
E.  236.  For  other  cases  dealing  with  the 
amount  of  allowance  to  the  attorney  for 
petitioning  creditors,  see  In  re  Woodard 
(D.  C,  N.  Car.),  2  Am.  B.  R.  692,  95  F.ed. 
955;  In  re  Silverman   (D,.  C,  N.  Y.),  3  Am. 

B.  R.  227,  97  Fed.  325 ;  In  re  Harrison  Mer- 
cantile Co.  (D.  C,  Mo.),  2  Am.  B  R.  419, 
95  Fed.  123;  In  re  Ghiglione  (D.  C,  N.  Y.), 
1  Am.  B.  R.  580,  93  Fed.  186. 

63.  Hoffsohlaeger   Co.   v.   Young  Nap    (D. 

C,  Hawaii),  12  Aim.  B.  R.  526,  2  U.  S.  I>.  G. 
Hawaii  108. 

jS4.  Bi  re  McOracken  &  McLeod  (D.  C, 
La.),  12  Am.  B.  R.  95,  129  Fed.  621;  In  re 
Oonev  Island  Lumber  Co.  (D.  C,  N.  Y.),  29 
Am.  B,  R.  91,  199  Fed.  197,'holding  that  but 
one  allowance,  based  on  actual  value,  can  be 
mad©  for  all  services  rendered  to  the  parties 
■whose  rights  are  imbodied  in  and  depend 
upon  the  application  of  the  petitioning  cred- 
itors. 

65.  In  re  Sooithern  Steel  Co.  (D.  C,  Ala.), 
22  Am.  B.  R.  476,  160  Fted.  702.  See  also 
Matter  of  Fischer  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R.  427,  175  Ted.  531. 


66.  Matter  of  Rauch,  (D.  C,  Va.),  36  Am. 

B.  R.  75,  226  Fed.  982. 

Compensation  of  attorneys  for  x>etitioniiig 
creditors  out  of  general  fund. — Where  it  ap- 
peared that  the  property  of  a  bankrupt 
consisted  largely  of  real  estate  heavily  in- 
cumhered  by  liens  which  \*^ould  have  to  be 
paid  before  the  petitioning  and  other  un- 
secured creditors  could  realize  anything,  it 
was  error  for  the  referee  to  decree  com- 
pensation to  be  paid  the  attorneys  for  the 
petitioning  creditor  out  of  the  proceeds  of 
a  sale  of  the  property  when  made,  it  being 
impossible  to  ascertain  what  surplus,  if  any, 
would  remain  for  the  unsecured  creditors 
after  payment  of  liens.     In  re  Gillaspie   (D. 

C,  W.  Va.),  27  Am.  B.  R.  59,  190  Fed.  88. 
See  also  In  re  Freeman  (D.  C.,  G&.) ,  27 
Am.  B.  R.  16,  190  Fed.  48,  holding  that  where, 
upon  the  filing  of  an  involuntary  petition  in 
bankruptcy,  by  a  small  creditor,  the  alleged 
bankrupt's  answer  the  next  day  admitting 
bankruptcy,  and  thereupon  the  referee,  with- 
out notice  to  other  creditors,  passes  an  order 
of  adjudication,  the  proceeding  will  be  deemed 
only  nominally  an  involimtary  one,  and  fees 
of  attorneys  for  the  petitioning  creditors 
will  not  be  paid  out  of  the  proceeds  of  the 
sale  of  bankrupt's  stock  of  goods  to  the 
detriment  of  one  holding  a  valid  mortgage 
thereon,  who  participated  in  the  proceedings, 
if  at  all,  only  for  the  purpose  of  objecting. 

67.  Matter  of  Hart  &  Co.  (D.  C,  Hawaii) , 
16  Am.  B.  R.  725. 

68.  In  re  Francis  Levy  Outfitting  Co.,  Ltd. 
(D.  C,  Hawaii) ,  29  Am.  B.  R.  8. 

69.  Matter  of  Sage,  (D.  C,  la.),  SiS  Am.  B. 
R.  625,  226  Fed.  397. 

70.  Holland  v.  Mcllwaine  (C.  O.  A.,  4th; 
dr.),  34  Am.  B.  R.  416,  223  Fed.  777. 

71.  See  also  Am.  B.  R.  Dig.  §  107. 
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appointed  for  receiversJ^  Ordinarily  the  duties  of  a  receiver  in  bankruptcy 
neither  require  nor  justify  the  employment  of  an  attorney,  and  no  claim  for 
such  services  is  chargeable  per  se  against  the  estate  predicated  alone  upon 
the  fact  of  employment  and  services  renderedJ^  An  attorney  for  a  receiver 
will  be  allowed  compensation  for  services  only  to  the  extent  that  the  services 
were  rendered  in  behalf  of  the  estate  or  to  its  ^benefit,''*  and  the  fixing  of  the 
compensation  to  be  made  rests  in  the  sound  discretion  of  the  district  judge-." 
No  allowance  will  be  made  to  the  receiver  for  services  rendered  by  his  attorney 
in  the  interest  of  petitioning  creditors  who  were  his  clients.''®  The  receiver 
should  engage  counsel  who  stand  independent  of  the  parties  to  the  litigation, 
and  the  estate  is  not  chargeable  for  services  which  may  be  given  to  the  receiver 
by  the  attorney  for  either  party  during  the  continuance  of  such  relation." 
The  number  of  attorneys  employed  by  a  receiver  shoilld  not  enter  into  the 
allowance  of  fees,  which  should  be  made  as  though  one  attorney  had  been 
employed.^* 

(II)  Appointed  by  State  courtJ^ — Where  a  receiver  has  been  appointed  in 
a  State  court  in  an  action  antagonistic  to  the  interests  of  the  general  creditors 
of  the  bankrupt,  an  attorney  employed  by  the  receiver  will  not  be  allowed  com- 
pensation for  his  services.®"  A  State  court  may  not  incumber  the  assets  of 
the  bankrupt's  estate  for  services  performed  by  attorneys  for  a  receiver  after 
the  proceedings  in  which  he  was  appointed  have  been  suspended  by  bankruptcy.*^ 
Services  rendered  by  an  attorney  of  a  receiver  appointed  in  a  State  court 
which  are  beneficial  to  the  estate  of  a  bankrupt  «orporation,  may,  in  pursuance 
of  unmistakable  equitable  consideration,  be  paid  for  out  of  the  estate.®* 

;  72.  See  "  For  TruBtees,"  in-  this  eeotion,  primarily  om  the  fact  that  the  seryices  were 

post.  not  'h(eneficial  to  the  estate. 

73.  In  re  T.  E.  Hill  Oo.  (C.  C  A.,  7th  81.  Fees  allowed  attorneys  of  receiver  in 
Cir.),  20  Am.  B.  R.  73,  159  Fed.  73.  State  court.— In  re  Rogers   (D.  C.,  Ga.),  8 

74.  In  re  Ketterer  Manufacturing  Co.  (D.  Am.  B.  R.  723,  11©  Fed.  435,  the  court  said: 
C,  Pa.),  19  Am.  B.  R.  646,  155  Fed./ 987;  "The  Federal  court  will  decline  to  recognize 
In  re  Huddleston  (D.  C,  Ga.),  21  Am.  B.  R.  the  authority  of  the  State  court  to  in- 
669,  167  Fed.  428.  Text,  cited  and  approved  cumber  assets  of  a  bankrupt  for  the  fees 
in  In  re  Leonard  (D.  C,  Nev.),  24  Am.  B.  and  expenses  of  its  oflficera  entered  after 
R.  97,   103,   177   Fed.  503.  the  proceedings  therein  were  suspended  by 

75.  Matter  of  Cash-Papworth,  Grow-sir  the  bankruptcy  proceedings.  .  ..  .If  the 
(C.  C  A.,  2d  Cir.),  31  Am.  B.  R.  709',  210  assets  are  delivered  to  the  trustees  by  the 
Fed.  24.  receiver  of  the  State  court,  this  pffurt  will 

76.  In  re  Oppenheimer  (D.  C,  Pa.),  17  consider  any  application  for  compensation 
Am.  B.  R.  59,  146  Fed.  140;  In  re  Falkcn-  which  may  he  made  by  officers  of  the  State 
berg  (D.  C,  N.  Mex.),  30  Am.  iB.  R.  718,  court,  and,  if  allowable,  will  grant  suitable 
206  Fed.  83'5.                                                     .  compensation." 

77.  In  re  Kelley  Dry  Goods  Oo.  "(D.  C.,  82.  Compensation  of  attorneys  for  receiver 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  748.  of  corporation  appointed  by  State  court. — 

Agreement  by  receiver  to  employ  attorney  Wliere  a  fee  has  been  allowed  attorneys  by 

if  appointed. —  No  allowance  should  be  made  a  State  court  for  services  rendered  the  re- 

to  attorneys  who  have  been  employed  by  a  ceiver  of  a  corporation   in  that  court  and 

trust  company  acting  as  reoraver  and  trus-  ordered   to   be   paid   by    such   received    out 

tee  under   an   agreement  made   in   advance  of   any   funds   available   for   that   purpose, 

that  if  such  attorneys  procured  its  apijoint-  and  prior  to  the  making  of  such  order  the 

ment  they  should   be  retained  as  advisors.  corporation   has   become   bankrupt    and   its 

In  re  Smith    (C.   C.  A.,  6th  dr.),  29  Am.  assets   have   passed  under   the   jurisdiction 

B.  R.  628,  203  Fed.  369.  of  the  bankruptcy  court,  such  fee  is  not  a 

78.  In  re  Falkenberg  (D.  C,  N.  Mez.),  priority  claim  constituting  a  liem  on  the 
30  Am.  B.  R.  718,  206  Fed.  83'6.  assets   of   the  bankrupt   corporation.     Such 

79.  See  also  Am.  B.  R.  Dig.  §  108.  claim  is  allowable  only  upon  equitable  con- 

80.  In  re  Zier  (C.  C.  A.,  7th  Cir.) ,  15  Am.  siderationa  for  services  from  which  the  estate 
B.  K.  64i6,  142  Fed.  102,  holding  that  the  in  bankruptcy  has  derived  benefit,  and  to  the 
disallowance  of   fees   in  such  a   case   rests  extent  only  that  they  were  beneficial  in  fact. 
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(5)  EoE  BANKEUPT8  IN  INVOLUNTARY  CASEg.^^ — Here  the  statijte  limita 
compensation  to  services  rendered  to  tjie  bankrupt  while  performing  the  ,duties 
put  on  him  by  the  act.**  There  has  fceen  some  discussion  as  to  the  meaning 
pf,  the  words, '*^  Where  there  are  separate  attorneys  for  different  partnership 
bankrupts  but,  one, allowance  should  be  made,*.®  The  test  seems  to  be:  did  the 
performance  of  the  prescribed  duties  materially  benefit  or  hasten  the  adminis- 
tration of  the  estate,*^  and,  if  so,  were  the  services  of  the  bankrupt's  attorney 
both  necessary  and  instrumental  to  either  of  those  ends?  The  bankrupt's 
attorney  may  not  be  allowed  for  services  rendered  in, defending  a  suit  by  the 
trustee  to  compel-the  bankrupt  to  turn  over  assets,**  nor  for  contesting  a 
petition  for  adjudication  of  bankruptcy,  nor  for  attending  a  first  meeting,  of 
creditors,  where  it  does  not  appear  that  his  presence  was  of  assistance  to  the 
bankrupt  in  performing  duties  required  under  the  acti,**  nor  for  resisting  the 
claim'  of  a  receiver  appointed  by  a  State  court  prior  to  adjudication.*" 

(6)  Foe  bankeupts  in  voluntaet  cases.®^ — Here  the  cases  take  a  wide 
range.  The  allowance  itself  and  the  amount  are  both  discretionary.  It  has 
been  held  on  the  one  hand  that  the  attorney  for  the  bankrupt  is  merely  a 
general  creditor  entitled  to  dividends  f^  and,  on  the  other,  that  he  is  entitled 
to  an  allowance  for  all  services  to  the  bankrupt  during  the  proceeding,  whether 
beneficial  to  the  estate  or  not,  even -those  connected  with  the. discharge;  and, 
in  addition,  to  priority  of  payment.®*  The  safer  rule  is  that  the  baiikrupt's 
attorney  is  only  entitled  to  compensation  out  of  the  estate  for  services  which, 
though  performed  for  the  bankrupt,  are  really  "in  aid  of  the  estate  and  its 
administration."  ®*  This  excludes  services  in  connection  with  the  discharge,®^ 
and,  it  is  thought,  save  in  exceptional  instances,  everything  done  after  the 
appointment  of  the  trustee.      But  it  has  been  held  that  an  attorney  for  a 

In  re  Standard  Fuller's  Earth  Co.    (D.  C,  re  Rosenthal  (D.  C,  Mo.),  9  Am.  B.  R.  626, 

Ala.),    26    Am.    B.    R.    562,    186    Ted.    578.  120  Fed.  848. 

See  State  of  Missouri  v.  Angle  (C.  C.  A.,  8th  88,  In  re  Felson    (D.  C.,  N.  Y.),   15  Am. 

Cir.)',  38  Am.  B.  R.  394,  236  Fed.  644,  aifg.  B.  R.  185,  139  Fed.  275;  In  re  Stratepieyer 

35  Am.  B,.  R.  436,  224  Fed.  525.  (D.  C,  Hawaii),  14  Am.  B.  R.  120,  2  U.  S. 

83.  See  also  Am.  B.  R.  Dig.  §  103.  D.  C.  Hawaii  269. 

84.  See  Bankr.  Act,  §  7,  ante;  In  re  88.  In  re  Francis  Levy  Outfitting'  Co.  Ltd 
Payne  (D.  C,  N.  Y.),  18  Am.  B.  R.  192,  151  (D.  C,  Hawaii),  29  Am.  B.  R.  8. 

Fed.  1,018;    In  re  Woodard  (D.  C,  N.  Car.),  90.    Whitla  &  Nelson,  v.  Boyd   (C    C    A 

2  Am.  B.  R.  692,  95  Fed.  955.  9ith  Cir.),  32  Am.  B.  R.  469,  213  Fed.  587.  "' 

Compensation  of  attorney  for  bankrupt. —  91.  See  also  Am.  B.  R.  Dig.   §  103. 

An  allowance  of  $25  to  the  attorney  for  the  92.  In  re  Beck  ( D.  C,  Iowa ) ,  1  Am".  B.  E. 

the  debtor  in  contemplation  of  bankruptcy,  is  535,  92  Fed.  869. 

sufficient,  where  he  never  appeared  before  93.  In  re  Cross  (D.  C.,  N".  Y.)  3  Am. 
the  referee  and  did.  nothing  but  prepare  B.  R.  187,  96  Fed.  816;  Matter  of  Hitch- 
bankrupt's  schedules  which  were  brief  and  cock  (D.  C,  Hawaii),  17  Am.  B.  R.  664 
did  not  require  much  labor.  In  re  Fullick  A  reasonable  fee  for  the  bankrupt's  at- 
(D.  C,  Pa.),  28  Am.  B.  R.  634,  20l  Fed.  463.  torney,  as'  part  of  the  costs  of  administra- 

Claim  by  attorneys  for  bankrupt  examined  tion,  is  entitled  to  priority  of  payment  out 

and  held,  that  $500,  received  by  them  from  of   the   proceeds   of   the    sale   of   mortgaged 

the  debtor  in  contemplation  of  bankruptcy,  is  property.     Matter  of  Meis   (D.  C,  Ky.)     18 

ample  consideration  foj- all  services  performed  Am.  B.  R.  104.                                  '           ' 

and  disbursements.     Matter  of  Union  Dredg-  94.  In  re  Mayer   (D    C     Wis  )    4  Am    B 

ing  Co.    (D.   C,  Del.),   35  Am.   B.   R.   555,  R.  238,  101  Fed.  695,  697';"  In  re  Terrill 'fn' 

225   Fed.    188.  C,  Vt.),  4  A&.  B.  R.  625,  103  Fed   781  ■  In 

85.  See  foot-notes  of  next  paragraph,  where  re  Anderson  ( D.  C.,  S.  Car. )  4  Am  b'  R 
the  case  in  both  voluntary  and  involuntary  640,  103  Fed.  854.  "  "  '  ... 
bankruptcy   are   collated.  95.  In  re  Brundin   (D.  C     Minn  )      1  Am 

86.  In  re  Bschwege   (Ref.,  N.  Y.),  8  Am.  B.  R.  296,  112  Fed^  306;  In  re^AveriU,  1  n! 


87.  In  re  Goldville  Mfg.   Co.    (D.  C,  S. 


B.  N.  544;  In  re  Duran  Mercantile  Co,   (d! 
C".  N.  Mex.),  29  Am.  B.  R.  450,   199   Fed. 


Oar.),  10  Am.  B.  R.  552,  118  Fed.  892;   In      961.    See  ateo  Ex  parte  Hale,' Fed. 'Cas.5,9ia 
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voluntary  bankrupt  is  entitled  to  an  allowance  for  services  reasonably  neces- 
sary to  enable  the  bankrupt  to  perform  bis  duties  under  the  act  and  to  seciire 
the  benefit  of  its  provisions,  including  his  discharge  when  entitled  thereto.®* 
Legal  services  to  a  bankrupt  in  having  his  exemption  allowed  is  a  matter 
between  the  bankrupt  and  his  attorneys  and  fees  therefor  are  not  allowable.®' 
Also,  where  an  offer  of  composition  has  been  confirmed,  the  bankrupt  must 
pay  his  attorney  in  the  matter.®^  It  is  well  settled,  too,  that  where  the  bank- 
rupt's attorney  has  received  compensation  from  the  bankrupt  or  any  one  else 
shortly  before  the  bankruptcy  and  the  amount  is  as  much  as  he  would  have 
been  allowed  in  the  proceeding,  no  further  sum  should  be  paid.®*  The  allow- 
ance in  voluntary  cases  is  usually  to  cover  services  in  drawing  the  petition 
and  schedules  and  until  the  first  meeting  of  creditors,  and  should  be  moderate, 
rather  than  the  opposite.^"" 

(7)  Foe  TEtrsxEES.^"^ — The  fees  of  the  attorney  for  the  trustee  are  strictly 
an  expense  of  administration  and  are  payable  as  provided  in  this  section."^ 
The  trustee  is  not  entitled  to  a  counsel  fee  upon  an  order  rejecting  a  claim  not 
prosecuted  in  good  faith.^"*  It  was  held  early  in  the  administration  of  the 
present  law  that  a  trustee  whowas  also  an  attorney  could  be  allowed  the  same 
fees  that  would  have  been  paid  to  other  competent  counsel,^"*  but  later  cases 
do  not  sustain  that  holding,  the  trustee's  fee  being  limited  by  §  48  and  General 
Order  XXXV  (3).^"'  When  an  attorney  accepts  the  office  of  trustee  he  sur- 
renders for  the  time  his  standing  in  the  court  of  bankruptcy  as  attorney  for 
creditors,  and  must  look  to  them,  not  to  the  bankrupt  estate  or  the  court, 
for  his  compensation.^"®  And  where  an  attorney  for  creditors  seeking  to 
remove  a  trustee  is  subsequently  employed  as  attorney  for  the  new  trustee,  his 
compensation  must  be  limited  to  services  rendered  after  his  employment  as 
attorney  for  the  trustee. ^"^  As  a  general  rule  an  allowance  should  not  be  made 
to  a  trustee  in  bankruptcy  foi*  compensation  for  an  aitomey  employed  by  him  . 
for  doing  such  things  for  the  protection  and  benefit  of  the  estate  as  do  not 

96.  In  re  Christiansen  (D.  C.,  No.  Dak.),  Action  to  recover  pref erence.-r- The  reason- 
23  Am.  B.  E.  710,  175  Fed.  S67.         ,  ahle  fee  of  courasel  employed  by  the  trustee 

97.  In  re  Castlebury  (D.  C,  Ga.),  16  Am.  to  recover  a  voidable  or  fraudulent  pref er- 
B.  R.  480,  143  Fed.  1,018 ;  Matter  of  Bohrman  enee  made  by  the  bankrupt  constitutes  a 
(D.  C,  Ga.),  34  Am.  B.  R.  801,  224  Fed.  287.  part  of  the  trustee's  expenses,  and  as  such  a 

98.  In  re  MartL^  (D.  C,  N.  Y.),  18  Am.  part  of  the  costs  and  expenses  of  adminis- 
B.  R.  250,  151  Fed.  780.  '  tration    entitled    to     preferential    payment. 

99.  In  re  O''0onnell  (D.  C,  N.  Y.),  3  Am.  Page  v.  Rogers  (C.  €.  A.,  6th  Cir.),  17  Am. 
B.  K.  422,  98  Fed.  83;  In  re  Smith  (D.  C,  E.  R.  854,  149  Fed.  194;  revd.  on  other 
N.  Car.),  5  Am.  B.  R.  559,  108  Fed.  39;  grounds,  211  U.  S.  575,  21  Am.  B.  R.  496,  59 
Matter  of  Union  Dredging  Oo.   (D.  C,  Del.),  L.  Ed.  332,  29  Sup.  Ct.  159. 

35  Am.   B.  R.  555,  '225  Fed.   188.     'Compare  103.  Matter  of   Rom©   (D.  C.,  N.  J.)     19 

In  re  Goodwin,  2  N.  B.  N.  Rep.  445.  Am.  B.  R.  820,  162  Fed.  971. 

100.  Compare  In  re  Carolina  Cooperage  104.  In  re  Mitchell  (Ref.,  Pa.),  1  Am.  B. 
Co.    (D.  C,  N".  Car.),  3  Am.  B.  R.  154,  96  R.    697. 

Fed.  960;  Matter  of  Meis   (D.  C,  Ky.),  18  105.    Compare  In  re  Muldauy,  Fed.   Cas. 

Am.  B.  R.  104,  holding,  that  where  there  had  9,906.  -  Judge  Riy  in  the  case  of  In  1-e  Mc- 

been  no  litigation  and  where  the  services  to  Kenna   (D.  C,  N.  Y.),  15  Am.  B.  R.  4,  157 

the  bankrupt  had  not  been  onerous,  an  allow-  Fed.   611,  holds  that   a  trustee  is  not   en-: 

ance   of   $75   was   excessive   and    should   be  titled    to    compensation    for    services    ren- 

reduced- to  $25. .  dered  as  an  attorney;  In  re  Felson   (D.  C, 

Two  per  cent,  of  the  amount  realized  from  N".  Y.),  15  Am.  B.  R.  185,  139  Fed.  275;  In 

the  estate  has  been  held  a  proper  allowance.  re   Halbert    (C.    C.    A.,   2d    Cir.),    13    Am. 

Matter  of  Meas  (D.  C,  Ky.),  18  Am.  B.  R.  B.  R.  309,  J34  Fed.  236.       ' 

104.  106.  In  re  Evans  (D. C,  N.  C),  8  Am.  B. 

101.  See  also  Am.  B.  R.  Dig.  §  106.  R.  730,,  116  Fed.  909. 

102.  In  re  Burke  (Ref.,  Ohioj,  6  Am.  B.  107.  In  re  Fidler  &  Son  (D.  C,  Pa.),  23 
E.  502;  In  re  Stotts   (D.  C,  Iowa),  1  Am.  Am.  B.  R..  16,  172  Fed.  632. 

B.  R.  641,  93'  Fed.  438. 


942 


ExpEiiTSES  OF  Administeeing  Estates. 


[§  62. 


require  professional  skill,  but  are  well  -within  the  ability  of  a  person  possessing 
ordinary  intelligence  and  business  capacity/'**  The  determinative  question  is 
not  whether  it  is  agreeable  and  convenient  to  the  trustee  to  have  attorneys  to 
act  for  him,  but  whether  it  is  reasonably  necessary  for  the  welfare  of  the  estate 
that  counsel  should  be  so  employed.  This  rule,  in  the  absence  of  special 
elements  of  difficulty,  has  general  application  with  respect  to  such  matters  as 
the  payment  of  taxes,  the  collection  of  rents,  the  payment  for  water  and  elec- 
tricity, and  the  continuance  x)f  insurance  in  force.  But  where  there  are  special 
difficulties  in  successfully  attending  to  such  matters,  which  could  be  overcome 
through  the  personality  of  a  certain  attorney,  but  probably  would  have  proved 
insurmountable  without  his  intervention,  compensation  may  be  allowed.^"® 
The  amount  of  the  allowance  depends  on  a  variety  of  circumstances,  viz. : 
The  time  employed,  the  difficulty  of  the  legal  questions  involved,  the  result 
achieved,  the  amount  at  stake,  and  the  sizie  of  the  estate. ^^^  The  allowance 
should  be  moderate,  rather  than  large."^  The  fee  of  an  attorney  of  a  trustee- 
for  services  rendered  in  the  recovery  of  assets  may  not  depend  upon  agreement 
between  the  attorney  and  trustee  and  be  deducted  from  the  amount  of  the 
recovery;  the  right  to  and  payment  for  such  services  depends  absolutely  upon 
the  discretion  of  the  court.^^  An  allowance  should  not  be  made  for  services 
rendered  before  the  appointment  of  the  trustee."*  Allowances  should  not  be 
made  until  the  services  are  rendered,  or  usually,  until  the  final  meeting  of 


108.  Matter  of  Union  Dredging  Co.  (D. 
C,  Del.),  35  Am.  B.  E.  555,  225  Fed.  188; 
In  re  Knight  (Ref.,  Ohio),  5  Arii.  B.  R.  560. 

109.  Matter  of  Union  Dredging  Co.  (D. 
C,  Del.),  35  Am.  B.  E.  555,  225  Fed.  188. 

110.  In  re  Knight  (Ref.,  Ohio),  5  Am: 
B.  R.  560;  In  xe  Burrus  (D.  C,  Va.),  3  Am. 
B.  R.  296,  97  Fed.  926.  Compare  also,  for 
an  attempt  to  establish  compensation  on 
a  sliding  scale  basis.  In  re  Smith  (Eef.,  N. 
Y.),  2  Am.  B.  E.  648.  See  also  In  re 
Drake,  Fed.  Cas.  4,058;  In  re  Noyes',  Fed. 
Cas.  10,371;  In  re  Treadwell,  23  Fed.  442; 
In  re  Rude  (D.  C,  Ky.),  4  Am.  B.  R.  319, 
101  Fed.  805;  In  re  McKenna  (D.  C,  N.  Y.), 
15  Am.  B.  R.  4,  137  Fed.  '611;  Matter  of 
Ndnam  (Ref.,  Mich.),  14  Am.  B.  E.  515, 
allowing  fee  of  $2,500  where  the  attorney 
by  his  diligence  recovered'  assets  valued  at 
$16,000;  In  re  Hoffman  (D.  C,  Wis.),  23  Am. 
B.  R.  19,  173  Fed.  234. 

The  attonieys  allowance  may  be  $75  where 
the  report  of  the  trustee  shows  assets  re- 
ceived to  the  amount  of  $7,500.  In  re  Lang 
(D.  C,  Tex.),  11  Am'.  B.  R.  794,  127  Fed.  755. 
An  allowance  of  $15,000  has  been  held  not  to 
be  excessive.  Page  v.  Rogers  (C.  0.  A.,  6th 
Cir.),  17  Am.  B.  R.  854,  149  Fed.  194;  revd. 
on  other  grounds,  211  U.  S.  575,  21  Am.  B.  R. 
496,  53  L.  Ed.  332,  29  Sup.  Ct.  159. 

Fees  dependent  upon  size  of  estate  and 
services  rendered. —  Counsel  for  the  trustee 
of  a  bankrupt  estate  involving  $16,147,  whose 
duties  were  laborious,  extending  over  sev- 
eral years  and  in  four  or  five  different 
courts,  should  not  be  granted  an  allov^ance 
in  excess  of  $2,500,  where  the  assets,  which 
had  been  recovered  by  attorneys  for  so-called 
antecedent    oreditore    were   in    safe    hands, 


and  the  legal  question  involved  was  whether 
tLe  antecedent  creditors  should  share  with 
the  other  creditors.  Matter  of  Atkins  ( D. 
C,  Ky.),  34  Am.  B.  R.  794,  225  Fed.  639. 

Considerations  in  arriving  at  amount  of 
compensation. —  In  Matter  of  Metallic  Spe- 
cialty Mfg.  Co.  (D.  C,  Pa.),  32  Am.  B.  R. 
446,  215  Fed.  937,  the  Court  said:  "It  is 
the  duty  of  everyone  connected  with  the  ad- 
ministration of  the  bankruptcy  laws  to  make 
sure  that  the  fund  which  would  otherwise 
be  distributed  among  creditors  is  not  dimin- 
ished by  the  payment  of  any  fees  or  charges 
except  those  intended  by  the  acts  of  Congress 
to  be  paid.  Counsel  for  the  trustee  both 
as  representing  the  trustee  and  therefore 
the  Court,  and  as  members  of  the  bar  are 
in  an  especial  sense  to  have  all  their  acts, 
and  emphatically  their  claims  to  compen- 
sation, pass  under  the  supervision  of  the 
Courts.  As  the  compensation  allowed  by  the 
court  is  in  fact  usually  paid  by  creditors 
or  the  bankrupt,  the  power  to  fix  the  amount 
of  compensation  ought  to  be  exercised  with 
that  degree  of  care  and  discriminating  judg- 
ment which  any  one  should  exercise  who  is 
spending  the  money  of  another." 

111.  In  re  Talton  (D.  C,  N.  Car.),  14 
Am.  B.  R.  617,  137  Fed.  178.  Compare  In 
re  Knight  (Ref.,  Ohio),  5  Am.  B.  R.  560, 
with  In  re  Curtis  (C.  C.  A.,  7tii  Cir.)  4 
Am.  B;  R.  17,  lOO  Fed.  784.  See  also  In 
re  Davenport,  Fed.  Cas.  3,587;  In  re  Cook, 
17  Fed.  328. 

112.  Matter  of  Stemper  (D.  C,  Ariz.)  34 
Am.  B.  R.  806,  222  Fed.  690. 

113.  In  re  N.  Y.  Mail  Steamehip  Co..  Fed. 
Cas.  10,210. 


§  62.J 


Effect  of  Amendment  of  1903. 
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creditors.  Where  the  service  has  been  unusual  or  protracted  or  the  amount 
asked  for  is  large  in  proportion  to  the  estate,  a  notice  to  creditors  of  the 
intention  to  apply  is  good  practice,  though  doubtless  not  essential.^"  An 
allowance  to  attorneys  for  the  trustee  in  bankruptcy  intended  to  cover  services 
still  to  be  rendered,  but  expressly  limited  to  ordinary  services,  does  not  cover 
extraordinary  and,  at  the  time,  unexpected  and  unanticipated  services  rendered 
by  counsel,  and  an  additional  allowance  may  be  granted.^^^  A  trustee's 
attorney  should  not  be  deprived  of  his  compensation  because  he  had  previously 
acted  for  the  bankrupt;"®  but  where  attorneys  have  acted  for  a  receiver  and 
been  paid  for  their  services,  they  should  not  be  allowed  compensation  for 
services  as  attorneys  to  the  petitioning  creditors.^"  The  trustee  is  entitled 
upon  an  accounting  to  amounts  reasonably  expended  by  him  for  the  services 
of  an  attorney,  made  necessary  for  the  preservation  of  the  estate  which  had 
been  assigned  to  him  as  assignee  for  creditors  prior  to  his  appointment  as 
trustee."* 

(8)  Foe  assignee  peiok  to  bankeuptct.-^'* — Attorneys  for  an  assignee, 
in  possession  prior  to  bankruptcy,  should  not  be  allowed  fees  out  of  the  estate, 
save  in  unusual  circumstances.''^** 

d.  Effect  of  amendments  of  1903. —  Generally  speaking,  the  policy  of  the  law 
as  amended  as  to  attorneys'  allowance  is,  perhaps,^  more  liberal  than  was  that 
of  the  original  act.^^  Within  proper  limits,  such  a  tendency  is  in  aid  of 
administration.  The  courts  may  be  relied  on  to  check,  any  effort  to  carry  it 
too  far.  The  amendment  of  §  64-b  (2)  should  also  be  read  in  this  connection. 
It  is  in  line  with  the  practice  as  previously  established  in  some  of  the 
districts.  ^^ 


114.  Consult  In  re  Arnett  (D.  C,  Tenn.), 
7  Am.  B.  R.  522,  112  Fed.  770;  Ex  pa/rte 
Whitcomb,   Fed.  Cas.   17,529. 

115.  Matter  of  Metallic  Specialty  Mfg.  Oo. 
(D.  C,  Pa.),  32  Am.  B.  E.  446,  215  Fed. 
937. 

lie.  In  re  Mmm  &  Co.  (D.  C,  Pa.),  17 
Am.  B.  E.  no,  144  Fed.  402. 

The  attorney  for  the  trustee  is  entitled  to^ 
recover  from  him  the  amount,  included  in  a 
composition,  for  services  rendered  to  the  trusi- 
tee  in  the  collection  of  debts,  although  the 
plaintiff  also  acted  aa  attorney  for  the  bank- 
rupt. Keyes  V.  McKirrow  (Mass.  Sup.  Ct.), 
9  Am.  B.  K.  322,  180  Mass.  261,  62  N.  E. 
259. 

117.  In  reSouthem  Steel  Co.  (D.  C,  Ala.), 
22  Am.  B.  E.  476,  169  Fed.  702. 

Employment  by  trustee  of  attorneys  rep- 
resenting creditors. —  Attorneys  who  acted 
for  the  receiver  and  trustee  and  conducted' 
a  contest  over  a  claim'  filed  by  bankrupt's 
wife,  who  were  also  the  attorneys  for  cer- 
tain creditors  having  claims  in  a  large 
amount,  may  be  paid  compensation  for  serv- 
ices actually'  rendered  for  the  benefit  of 
the  estate,  it  appearing  the  interests  of  their 
clients  with  respect  to  the  contested  claim 
were  not  adverse  to  any  class  of  creditors, 
that  the  estate  was  not  prejudiced  by  their 
advice  to  contest  the  claim,  and  that  it  had 


been  the  practice  in  the  district'  to  permit 
the  attorneys  for  the  petitioning  creditors  to 
represent  the  trustee  where  their  Interests 
were  not  adverse  to  the  general  creditors, 
and  to  allow  attorneys  for  creditors  to  advise 
him.  In  re  Smith  (C.  C.  A.,  6th  Cir.),  29 
Am.  B.  E.  628,  203  Fed.  369. 

118.  In  re  Byefly  (D.  C,  Pa.),  12  Am.  B. 
E.  186,  128  Fed.  637.     See  also  Eandolph  v. 
Scruggs,  190  U.  S.  533,  10  Am.  B.  E.  1,  47 
L.  ed.  1165,  23  Sup.  Ct.  710. 
-    119.  See  also  Am.  B.  R.  Dig.  §  108. 

120.  In  re  Pauly  (Eef.,  N..Y.),  2  Am.  B.  E. 
333.  In  Eandolph  v.  Scruggs,  10  Am'.  B.  E. 
1,  19»  U.  S.  533,  47  L.  ed.  1165,  23  Sup.  Ct. 
710,  a  cla'im  for  services  beneficial  to  the 
estate  was  allowed.  See  ante  under  "Allow- 
ances for  assignees  for  benefit  of  creditors." 

Attorneys  for  assignees. — As  to  the  com- 
pensation of  attorneys  for  general  assignees, 
paid  them  prior  to  bankruptcy,  see  Louisville 
Trust  Co.  V.  Comingor,  184  TJ.  S.  18,  7  Am. 
B.  E.  421,  46  L.  Ed.  413,  22  Sup.  Ct.  293; 
In  re  Klein  &  Co.  (D.  C,  N.  Y.),  8  Am.  B.  E. 
55a,  116  Fed.  523.  Compare  In  re  Mays 
(D.  a,  W.  Va.),  7  Am.  B.  E.  764,  114  Ted. 
600. 

121.  Compare  Bankr.  Act,  §§  2(3),  40,  48. 

122.  In  re  Felson  (D.  C,  N.  Y.),  15  Am. 
B.  E.  186,  139  Fed.  275. 


SECTION    SIXTY- THREE 


DEBTS  WHICH  MAY  BE  PROVED. 

§  63.  Debts  Which  may  be  Proved.— a  Debts  of  the  bankrupt  may 
be  proved  and  allowed  against  his  estate  which  are  (1)  a  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petition  against  him,  whether 
then  payable  or  not,  with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  or  with  a.  rebate  of  interest  upon  such  as 
were  not  then  payable  and  did  not  bear  interest;  (2)  due  as  costs 
taxable  against  an  involuntary  bankrupt  who  was  at  the  time  of  the 
filing  of  the  petition  against  him  plaintiff  in  a  cause  of  action  which 
would  pass  to  the  trustee  and  which  the  trustee  declines  to  prosecute 
after  notice;  (3)  founded  upon  a  claim  for  taxable  costs  incurred  in 
good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action 
to  recover  a  provable  debt;  (4)  founded  upon  an  open  account,  or 
upon  a  contract,  express  or  implied;  and  (5)  founded  upon  provable 
debts  reduced  to  judgments  .after  the  filing  of  the  petition  and  before 
the  consideration  of  the  bankrupt's  application  for  a  discharge,  less 
costs  incurred  and  interests  accrued  after  the  filing  of  the  petition 
and  up  to  the  time  of  the  entry  of  such  judgments. 

b  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  appli- 
cation to  the  court,  be  liquidated  in  such  manner  as  it  shall  direct,  and 
may  thereafter  be  proved  and  allowed  against  his  estate. 


Analogous  provisions:     In  TJ.  S.:     As  to  provable  debts  in  general,  Act  of  1867,  §  19,  E.  S., 
§   5067;   Act  of   1841,   §   5-,   Act  of   1800,   §   39;    As  to  unliquidated   claims,  Act  of 
1867,  §  19,  R.  S.,  §  5067;  As  to  contingent  claims.  Act  of  1867,  §  19,  R.  S.,  §  5068; 
■'Act  of  1841,  §  5;  Act  of  1800,  §  Z9-,   As  to  surety  debts,  Act  of  1867,  §   19,  R.  S., 
§§  5069,  5070. 
In  Eng.:     Act  of  1883,  §  37. 
Cross-references:     To  the  law:     Definition  of  debt,  §  l(il). 

Proof  of  claims  against  partnership,  §  5 ;  of  claims  of  partnership  against  partners 

and  vice  versa,  §   5-g. 
Suits  by  and  against  bankrupts  upon  provable  debts,  §  11-a. 
Provable  debts  may  be  discharged,  §  17. 
Piioof  and,  allowance  of  debts,  generally;  procedure,  §  57. 
Petitioning  creditors  must  have  provable  debts,  §  59-b. 
Debts  iwhich  have  priority  of  payment,  §.  64rb. 
Dividends  to  be  declared  and  paid  on  debts  proved,  §  65. 
Set-off»in  case  of  mutual  debts  and  credits,  §  68.  '  > 

To  thfe  General  Orders:     General  regulations  as  to  proof  of  claims,  XXI. 

[944] 


§  63.]  Synopsis  of  Section.  945 

Cross-ref  eiences  — ^  Continued : 

To  the  Forms:  Proof  of  unsecured  debt,  No.  31;  of  secured  debt;  No.  32;  of  debt  due 
corporation,  No.  33;  of  debt  by  partnership,  No.  34;  of  debt  by  agent  or  attorney, 
No.  35 ;  of  secured  debt  by  agent.  No.  36.  ; 

Affidavit  of  lost  bill  or  note,  No.  37. 

See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms 
(2d  ed.). 


SYNOPSIS   OF    SECTION. 

DEBTS   WHICH   MAY  BE   PROVED. 

I.  History  and  Comparative  Legislation,  947. 

,  n.  Determination  of  Provability,  947. 

a.  As  affected  by  statute,  947; 

b.  Defenses  to  allowance,  947. 

c.  Proved  and  allowed,  948. 

d.  Ex  contractu  and  ex  delicto,  949. 

(1)  In  genekaI/,  949. 

(2)  Rule  under  former  law,  949. 

(3)  Rule  under  present  law,  949. 

(4)  Claims  tortuous  in  character  on  contract,  949. 

(5)  Fraud  or  connivance,  951. 

e.  The  debt  must  have  existed  when. the  jj(etition,was  filed,  951. 

f .  -Equitable  debts,  952. 

g.  Debts  against  more  than  one  person,  953. 

h.  Provability  as  affected  by  the  person  proving,  954. 

(1)  In  general,  954. 

(2)  Transactions  between  husband  and  wife,  955. 

(3)  Services  of  minor  child,  955. 

i.  Provability  as  affected  by  fraud  or  preference,  956 
j.  Vross-jpeferences,  956. 

m.  Fixed  Liability  Absolutely  Owing,  956. 

a.  In  general,  956. 

b.  Whether  then  payable  or  not^  957 

c.  Evidence  by  a  judgment,  957.  • 

(1)  In'  general,  957. 

(2)  Impeaching  judgments,  959. 

d.  Evidenced  by  an  instrument  in  writing,  960. 

(1)  In  general,  960. 

(2)  Bills  and  notes,  960. 

(I)  In  general,  960. 

(II)  Who  may  prove  because  of  promissory  note,  960. 
(Ill)   Notes  of  corporatdons,  961.. 

(3)  .Stipulation  for  payment  of  collection  fees,  962. 

(4)  Interest,  962. 
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946  Debts  Which  May  Be  Proved.  [§  63. 

in.  Fixed  Liability  Absolutely  Owing  -r-  Continued 

e.  Indorser  and  surety  debts,  963. 

(1)  Liability  of  indobsers,  963. 

(2)  sueety  and  corpoeate  bonds,  964. 

f .  Liabilities  for  taxes,  965. 

g.  Other  debts  falling  within  this  paragraph,  965. 

IV.  Open  Accounts;  Contracts,  965. 

a.  Debt  founded  on  open  account,  965. 

b.  Debt  founded  on  a  contract,  express  or  implied,  966. 

(i)  In  general,  966. 

(2)  Gambling  transactions,  967. 

(3)  Owing  at  time  of  filing  petition,  968. 

(4)  Breach  op  warranty,  968. 

(5)  Breach  of  executory  contract,  968. 

(I)  In  general,  968. 
(II)  Anfidpatory  breach,  969. 

(6)  Contingent  contractual  liabilities,  970. 

(7)  Continuing  contracts,  970. 

(8)  Contracts  of  employment  and  for  commissions,  971. 

(9)  Breach  of  covenant  in  lease,  972. 
(10)  Implied  contracts,  972. 

V.  Judgments  Entered  after  Bankruptcy,  973. 

VI.  Claims  for  Costs,  973. 

a.  In  general,  973. 

b.  Costs  against  an  involuntary  bankrupt,  974. 

c.  Costs  incurred  in  good  faith  in  an  action  to  recover  a  provable  debt,  974. 

d.  Costs  in  attachment  suits,  975. 

Vn.  Unliquidated  Claims,  975. 

a.  In  general,  975. 

b.  Effect  and  purpose  of  subsection,  976. 

c.  Injuries  to  person  or  property,  976. 

d.  Liquidation,  how  accomplished,  977. 

e.  Contingent  liabilities,  977. 

Vm.  What  Debts  are  not  Provable,  979. 

a.  In  general,  979. 

b.  Judgments  for  fines  and  penalties,  979. 

c.  Alimony  due  to  accrue,  980. 

d.  Rent  to  accrue,  980. 

6.  Debts  outlawed  by  a  statute  of  limitation,  983. 

f .  Commissions  of  trustee,  984. 

g.  Cross-references,  984. 


§  63-a.j  Deteemiwation  of  Pbovability.  947 

I^  HISTORY  AND  COMPARATIVE  LEGISLATION. 

A  clear  understanding  of  what  is  a  provable  debt  is  important  to  either  the 
due  administration  of,  or  practice  under,  all  bankruptcy  laws.  If  provable, 
a  debt  is  the  basis  of  its  owner's  right  to  a.  pro  rata  share  in  the  estate ;  if 
provable,  with  certain  exceptions,  always  stated  in  the  statute,^  it  is  barred 
by  the  discharge.  The  earlier  statutes  were  inclined  to  go  far  afield  in  defining 
•  such  debts..  Of  late,  the  tendency  has  been  to  make  the  phrasing  generic, 
and  leave  its  construction  to  the  courts  Thus,  the  present  English  law,  after 
excepting  all  "  demands  in  the  nature  of  unliquidated  damages  arising  other- 
wise than  "by  reason  of  a  contract,  promise  or  breach  of  trust,"  in  substance 
declares  provable:  "all  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent." ^  The  same  tendency  is  apparent  in  the  United  States.  Section  19 
of  the  law  of  18&7  was  phrased  in  greater  detail  than  §  63  of  the  present 
statute.*  Much  of  it  was  expressive  of  existing  rules  of  law;  these  are  unques- 
tionably still  in  force,  even  though  omitted  from  the  act  of  1898.  The 
omission  of  other  provisions,  not  expressive  of  general  rules,  seems  to  warrant 
the  view  that  having  been  dropped  out,  they  are  no  longer  the  law.  These 
differences  are  considered  in  appropriate  paragraphs,  post. 

II.  DETERMINATION  OF  PROVABILITY. 

a.  As  affected  by  statute. —  Subsection  a  indicates  those  "  debts "  that  are 
provable;  subsection  h  those  debts  which,  because  unliquidated  at  the  time  of 
the  petition,  are  not  immediately  provable,  but  may  be  when  liquidated. 
"Debt"  and  "liability"  are  here  used  somewhat  loosely.  The  definition  of 
the  former  in  §  1  (11)  seems  hardly  applicable,  as  it  results  in  the  truism: 
a  debt  is  a  debt.  The  tendency  of  the'  courts.has  been  to  give  a  somewhat 
narrow  meaning  to  the  word.*  Strictly,  a  debt  is  "  something  pwed."  Here 
this  is  immaterial;  the  five  subdivisions  of  subsection  a  indicate  the  only 
obligations  of  the  debtor  which  are,  strictly  speaking,  provable. 

b.  Defenses  to  allowance. —  In  general  every  existing,  claim  upon  which  an 
action  at  law  or  in  equity  pould  be  maintained  at  the  time  of  the  filing  of  the 
petition  is  provable  in  bankruptcy,  and  any  defense  which  might  have  been 
urged  had  action  been  brought  on  the  claim  may  be  urged  against  its  allowance 
in  bankruptcy.^    If  the  claim  is  not  enforceable  because  of  some  State  statute, 

1  8ee  Bankr.  Act,  §  17.  bankruptcy  upon  a  debt  at  that  time  provable ; 

2  Ens   Act  of  l&s's,  §  37.  fifth,  the  embodiment  of  an  express  provision 
3'  The  difference  between  the  two  statutes      making  costs  incurred  by  the  bankrupt  in 

in  this  particular  are  tersely  stated  in  a  certain  suits  by  and  against  him  provable 
previous  edition,  as  follows  (3d  ed.,  p.  380)  :  debts;  sixth,  the  embodiment  of  a  provision 
"The  following  are  the  most  important  that  unliquidated  claims  against  the  bank- 
differences:  first,  omission  from  the  present  rupt  may,  pursuant  to  application  to  the 
act  of  any  express  provision  authorizing  the  court,  be  liquidated  in  such  a  manner  as  it 
proving  of  contingent  debts  and  liabilities,  shall  direct,  and  may  thereafter  be  proved 
or  the  liability  of  the  bankrupt,  as  surety,  and  allowed  against  the  bankrupt's  estate; 
indorser,  or  guarantor;  second,  omission  of  seventh,  the  lack  of  any  general  provision 
any  express  provision  as  to  the  proving  of  as  to  the  time  when  a  debt  must  have  be- 
damages  resulting  from  a  conversion  or  tres-  come  fixed  and  owing  in  order  to  be  prov- 
passby  the  bankrupt;  third,  omission  of  any  able."  „  ^^  ,  ,  „  ,  „  ,„-„„. 
express  provision  as  to  the  apportionment  of  4.  In  re  Sutherland,  Fed.  Cas.  13,639 ;  In 
rent  and  proving  for  the  same;  fourth,  the  re  Foye,  Fed.  Oas.  5,021;  Wilson  v.  Bank, 
embodiment  in  the  present  act  of  an  express  3  Fed.  391.  ^^  „  t,^  „  „  „„,  ^  ^ 
provision  as  to  proving  a  judgment  recovered  5.  In  re  Prescott,  9  N.  B.  R.  385,  Fed. 
after  the  commencement   of   proceedings  in  Cas.  11,389,  5  Biss.  523. 
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and  this  clearly  appears. from  the  character , of  the  claim  itself,  it  is  not  to  be 
regarded  in  a  strict  sense  as  a  provable  debt.®  Thus  it  has  been  held,  that  a 
feme  covert  may  set  up  her  coverture  as  a  defense  to  a  claim  made  against  her 
estate.^  And  if  a  corporation  enters  into  an  ultra  vires  contract  upon  which 
it  could  not  bring  an  action  it  cannot  prove  a  claim  arising  thereon  in  bank- 
ruptcy.^ So  contracts  void  because  of  the  consideration  being  illegal  or  because 
the  contract  is  against  public  policy  cannot  be  th^  foundation  of  a  debt  prov- 
able or  at  least  allowable  in  bankruptcy.®  So  as  to  stock  gambling  trans- 
actions. But  the  burden  of  proof  rests  upon  those  disputing  a  contract 
apparently  valid.^"  So  if  the  statute  of  frauds  would  be  a  defense  to  an  action 
it  may  be  set  up  as  an  objection  to  the  allowance  of  a  claim.^^  The  considera- 
tions here  referred  to  relate  more  io  the  allowance  of  the  claim  than  to  the 
mere  presentation  of  it  for  the  purpose  of  proof. 

c.  "Proved"  and  "allowed." — In  this  connection,  it  is  important  to  recall 
the  difference  between  a  debt  which  may  be  proved  and  one  which  may  be 
allowed.  As  has  been  stated,  every  claim  on  which  an  action  in  law  or  in 
equity  might  have  been  maintained  may  be  proved^^  whether  a  debt  so  proved 
will  be  allowed  is  decidedly  another  matter.  This  distihctioh  is  perhaps  some- 
what artificial,  the  words  "proved  and  allowed"  being  in  §  63  yoked  together 
and  their  equivalency  to  ".provable"  apparently  taken  for  granted.^  A  dis- 
allowed claim  and  a  non-provable  debt  are  not  identical  things ;  and  where 
a  debt  is  disallowed  because  without  foundation  the  claimant  does  not  have 
a  non-provable  debt."  It  has  been  held  that  the  term  "  provable  debt "  is  not 
limited  in  its  meaning  to  a  debt  against  the  allowance  of  which  no  defense 
can  be  successfully  interposed ;  as  where  a  claim  is  disallowed  for  the  reason 
that  it  was  barrel  by  the  statute  of  limitations  it  is  nevertheless  a  provable 
debt,   so  far  at  least  as  the  bankrupt's  discharge  therefrom  is  concemed.^^ 

6.  In  re  Talbot  (D.  C,  Mass.),  7  Am.  B.  9.  In  re  Chandler,  9  N.  B.  E.  514,  Fed. 
R.  29,  110  Fed.  924,  in  which  case  it  was  Cas.  590,  6  Bias.  53;  In  re  Greene,  15  N".  B. 
held  that  in  Massachusetts,  a  wife's  claim  R.  198,  Fed.  Cas.  5,751;  Ex  pa/rte  Jones, 
for  money  advanced  to  her  husband  from  her  17  Ves.  332;  Lowe  v.  Waller,  1  Dbuge,  736; 
separate  estate  as  a  loan  cannot  be  enforced  In  re  Young,  Fed.  Oas.  18,145,  6'  Biss.  53; 
by  either  legal  or  equitable  proeeedingis,  and  Ex  parte  Mumford,  15  Ves.  289 ;  "  Lehman 
so  cannot  be  proved  against  her  husband's  v.  Strassberg,  2  Woods,  554;  Eos  parte  Cot- 
estate  in  bankruptcy.  trell,   2    Cowp.    742;     Eos  parte   Daniels,    14 

Claims  unauthorized  by  statute. —  Claims  Ves.  191. 

for  merchandise  sold  and  delivered  to  a  co-  10.  See  Hill  v.  Levy   (D.  C,  Va.)     3  Am. 

operative  company,  on  credit,  in  violation  of  B.   E.    374,    and   note,    98   Fed.    94.  '  As    to 

a  statutory  inhibition,  are  not  provable  debts  gambling  contracts,   see  In   re   Dorr    ( C.   C. 

in  bankruptcy,  so  as  to  entitle  the  holders  A.,  9th  Cir.),  26  Am.   B.   R.   408,   186   Fed. 

thereof  to  petition  for  the   adjudication   in  276;    In  re  Norris    (D.   C.,  Minn.'),  26  Am! 

bankriiptcy  of  said  association.     In  re  Wyo-  B.  R.  945,  190  Fed.  101,  and  also  discussion" 

ming  Valley  Co-operative  Association  (D.  C,  post,  under  this  section,  sub-title  "  Gamblins 

Pa.),  28  Am.  B.  R.  462,  198  Fed.  436.  transactions'." 

7.  In  re  Rachel  Goodman,  8  N.  B.  R.  380,  II.  Oapell  v.  Trinity  Church  11  N  B  E 
Fed.  Cas.  5,540,  5  Biss.  401.  536,  Fed.  Oas.  2.392.      •            '           ■      •      • 

8.  In  re  Jaycox  &  Greene,  Fed.  Cas.  7,233,  12.  See  In  re  Jordan,  2  Fed.  319. 

12  Blateh.  209.  13.  Note  that  the  words  "  provable  debts  " 

Purchase  of  its  own  stock  contrary  to  law  occur    in    §    17,    and   the   words    "provable 

by  bankrupt  corporation. —  Where  bankrupt,  claims  "  in  §  59-b. 

a     corporation,     purchased     from     claimant  14.  Lesser  v.  Gray,  236  U.  S.  70    34  Am 

shares  of  its  own  stock  in  a  manner  contrary  B.  R.  8,  59  L.  ed.  471,  35  Sup.  Ct.  227 
to  the  -provisions  of  the  Oklahoma  statutes  15.  Hal-gadine,  etc.,' Dry  Goods  Co  v  HUd- 

relating  to  the  jiurchase  by  a  corporation  of  sdn   (C.  'C.  A.,  8th  Cir.)     10  Am    B    R'  225 

its  ^capital  stock,  the  transaction  was  Void  122  Fed.  232,  affg.  6  Am'  B    R   657     Where 

and  fraudulent  as  to  its  creditors  and  a  claim  a  firm  gives  a  promissory  liote  to  secure  an 

for  the  balance  due  on  the  purchase  price  existing  indebtedness  of  one  of  the  membpv«' 

should    be   disallowpd.      Matter    of    Sapulpa  the  statute  of  limitation  is  not  a  bar  tn  tW 

Produce  Co.  (Ref.,  Okla. ) ,  26  Am.  B.  R.  900.  provability  of  the  note" although  the  origiSll 
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But  this  does  not  affect  the  question  of  the  "  provability  "  of  a  debt  for  the 
purpose  of  determigiing  whether  or  not  it  should  be  paid  out  of  the  estate. 
It  would  seem  better, ,  therefore,  to  retain  the  distinction  between  the  "  prova- 
bility" and  "allowability"  of  a  debt;  the  latter  term  including  the  former 
and  requiring  in  addition  thereto  a  determination  as  to  whether  the  debt  is 
a  valid  claim  against  the  estate. 

d.  Ex  contractu  and  ex.  delicto. — •(!)  In  genekal. —  Liabilities  grounded  in 
contract  are,  almost  without  exception,  provable.  So  also  are  judgments 
grounded  in  tort.^®  Whether  mere  liabilities  ex  delicto  may  be  liquidated  and 
thus  become  provable  has  been  doubted. 

(2)  Rule  undeb  foemee  law. —  Under  the  former  law,  such  claims,  if 
"  on  account  of  any  goods  or  chattels  wrongfully  taken,  converted  or  withheld," 
i.  e.,  if  in  conversion,  were  provable,  but  only  after  being  duly  liquidated.^'' 
With  the  single  exception  next  noted,  other  liabilities  sounding  in  tort  were 
not.^®  Debts  created  by  the  fraud  or  embezzlement  of  the  bankrupt  were, 
by  the  terms  of  another  section,  made  provable,  but  were  also  declared  not 
dischargeable.^® 

(3)  Etjle  unbee  peesent  law. —  Even  the  clause  above  quoted  has  been 
omitted  from  the 'present  law;  the  same  is.  silent  as  to  the  provability  of  debts 
in  fraud  or  for  embezzlement.  Hence,  the'  argument  that  such  mere  liabilities 
are  not  provable.  But,  strictly,  debts  grounded  in  tort  are  as  much  liabilities 
as  are  those  entirely  ex  contractu,  and  a  distinction  between  those  actually 
liquidated  at  the  time  the  petition  is  filed  and  those  which  may  be  thereafter 
liquidated  is  somewhat  artificial.^"  Besides,  §  IT  now  excepts  from  discharge- 
able debts  many  "provable  debts"  that  are  unliquidated  torts;  the  words 
"judgments  in  actions"  in  §  17-a  (2)  having  now  given  place  to  the  word 
"liabilities."  It  would  seem,  therefore,  that  liabilities  for  torts  per  se,  and 
not  merely  those  provable  on  the  theory  of  quasi-contracts,^^  may  now  be 
liquidated  and  proven  and  allowed,  at  least  all  those  that  are  both  in  praesenti 
debts  as  (distinguished  from  fines  or  duties).^^ 

(4)  Claims  toettjous  in  chaeactee  based  on  conteact. —  The-  Supreme 
Court  has  held  that  subsection  a  of  this  section,  defining  provable 
debts,  must  be  read  in  connection  with  §  17  limiting,  the  operation  of  dis- 
charges, in  which  the  provable  character  of  claims  for  fraud  in  general  is 
recognized,  by  excepting  from  a  discharge  claims  for  frauds  which  have,  been 
reduced  to  judgment,  or  which  were  committed  by  the  bankrupt  while  acting 
as  an  officer,  or  in  a  fiduciary  capacity ;  and  that,  therefore,  if  a  debt  originates, 
or  is  "founded  upon  an  open  account,  or  upon  a  contract,  expressed  or 
implied,"  it  is  provable  against  the  bankrupt's  estate,  though  the  creditor  may 

indebtedness   was    so    barred.     Dacovieh    v.  result  from  the  doctrine  stated  in  the  text, 

Schlev    (C    C.  A.,  5,th  Cir.),   13  Am.  B.  K.  Consult  section  seventeen.    See  also  the  limi- 

752   134  Fed   72   '  tation  of  the  English  statute  to  unliquidated 

16  In  re  Putnam  (D.  C,  Cal.),  27  Am.  damages  "by  reason  of  a  contract,  promise, 
B   E   923    193  Fed.  464,  citing  text.  or  breach  of  trust;"  Act  of  1883,  §  37. 

17  Act' of  1867,  §  19,  E.  S.,  §  5061;  In  re  21.  See  In  re  -Hirschman  (D.  C„  Utah). 
Bailev  Fed  Cas.  729;  In  re  Hennocksburgh,  4  Am.  B.  E.  716,  104  Fed,  69,  and  In  re 
Fed.  Cas.  .6,367;  Weaver  v.  .Vails,  68  Ind.  Filer  (Eef.,  N,  Y.),  5  Am.  B.  E.  582,  for 
jgj  the  prevailing  rjile  before  the  amendatory  act 

18  In  re  Schiichardt,  Fed.  Cas.  12,483;  of  1903.  And  comtjare  In  re  Lazarovic  (Ref., 
Oilman  v   Gate.  63  N.  H.  278.  Kan. ) ,  1  Am.  B.  E.  476,  and  In  re  Gushing 

19.  Act  of  1867,  §  33,  E.  S.,  I  5117.'  (Eef.,  N.  Y.),  6  Am.  B.  E.  22. 

20.  On  the  other  hand,  it  is,  of  course,  28.  For  instance,  fines  for  crimes,  alimony, 
true  that  much  practical  inconvenience  would       and  rent^to  accrue. 
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elect  to  bring  his  action  in  trover,  as  for  a  fraudulent  conversion,  instead  of 
in  assumpsit  for  a  balance  due  upon  an  open  account.^  In  other  words, 
if  a  party  has  a  cause  of  action  which,  at  his  election,  he  may  main- 
tain either  upon  a  contract  or  in  tort,  then  such  cause  of  action  becomes  a 
provable  debt.^*  If  the  claimant  elects  to  sue  in  tort  upon  his  claim,  his  debt 
is  not  thereby  deprived  of  its  provable  character,^®  but  if  he  proves  his  claim 
as  founded_on  an  implied  contract,  he  will  be  deemed  to  have  waived  the  tort, 
and  will  be  precluded  from  a  recovery  based  thereon.^®  It  is  a  well  settled 
rule  that  where  a  tort-feasor,  1)y  conversion  of  personal  property,  has  sold  the 
property  converted  and  received  cash  therefor,  the  true  owner  may  sue  him 
for  money  had  and  received  as  on  an  implied  contract.^  It  follows  that  a 
claim  based  upon  such  a  transaction  is  a  provable  debt.  It  has,  therefore, 
been  held  that  an  obligation  resting  upon  an  officer  or  other  person  occupying 


23.  Crawford  v.  Burke,  195  U.  S.  176,  12 
Am.  B.  E.  659,  49  L.  Ed.  147,  25  Sup.  Ct.  9, 
revg.  201  III.  581.  And  see  Clarke  v.  Rogers, 
228  U.  S.  534,  30  Am.  B.  E.  39,  57  L.  Ed. 
953,  33  Sup.  Ct.  587;  Friend  v.  Talcptt,  228 
U.  S.  27,  30  Am.  B.  E.  31,  57  L.  ed.  718,  33 
Sup.  Ct.  505.  See  cases  digested  Am.  Bankr. 
Dig.  §  845. 

24.  Eeinhardt  v.  Freiderich  ( Ind.  App. 
Ct.),  34  Am.  B.  R.  633,  635,  108  N.  E.  258, 
citing  Collier  on  Bankruptcy  (9th  ed.),  3l9i6', 
853,  870,  and  the  following  cases:  Craw- 
ford V.  Burke,   W5  U.  iS.   17:6-194,   12;  Am. 

B.  E.  e5«,  25  Sup.  Ct.  9,  4>9'  L.  Ed.  147; 
In  re  Hirschman  (D.  C,  Utah),  4  Am.  B.  E. 
715,  104  Fed.  6&;  Clarke  v.  Eogers  (C.  C. 
A.,  Ist  Cir.),  26  Am.  B.  E.  413,  183  'i'ed. 
518;  Disler  v.  McCauley,  7  Am.  B.  E.  138, 
ee  N.  Y.  App.  Div.  42,  73  N.  Y.  Supp. 
270;  In  re  Filer  (D.  C,  N.  Y.),  5  Am.  B. 
E:  835,  125  Fed.  261,  Tinker  v.  Colwell, 
193  U.  S.  473,  11  Am.  B.  E.  568,  24  Sup.  Ct. 
505,  48  L.  Ed.  754;  Barrett  v.  Prince  (C.  C. 
A.,  7th  Cir.),  16  Am.  B.  E.  64,  143  Fed.  3(^2. 

25.  Crawford  v.  Burke,  196  U.  S.  176,  12 
Am.  B.  E.  659,  49  L.  ed.  147,  25  Su^.  Ct.  9. 

Effect  of  waiver. —  When  a  tort  is  of  a 
character  which  may  be  waived  and  an  action 
quasi  ex  contractu  maintained,  the  claim  is  a 
debt  within  the  meaning  of  the  bankruptcy 
act  and  provable.  First  National  Bank  v. 
Bamfuth  (Vt.  Sup.  Ct.),  37  Am.  B.  E.  315, 
96  Atl.  60O. 

26.  Standard  Varnish  Wks.  v.  Haydock  ( C. 

C.  A.,  6th  Cir.),  16  Am.  B.  E.  286,  143  Fed. 
318;  In  re  Hirschman  (D.  C,  Utah),  4  Am. 
B.  E.  715,  104  Fed.  69;  Bunting  Stone  Hard- 
ware Co.  V.  Alexander  (Tex.  Civ.  App.),  38 
Am.  B.  E.  631,  190  S.  W.  1152,  holding  that 
where  a  creditor  stands,  either  in  the  pro- 
ceeding in  bankruptcy  or  in  a  suit  in  a  State 
court,  upon  a,  contract  as  originally  made, 
he  waives  any  right  arising  thereon  in  tort, 
and  the  claim  as  a  consequence  becomes  one 
provable  in  bankruptcy  and  from  which  the 
bankrupt  is  released  when  discharged. 

Waiver  of  tort,  and  recovery  on  quasi- 
contract. —  In  the  case  of  Clarke  v.  Eogers 
(C.  C.  A.,  Ist  Cir.),  26  Am..B.  E.  413,  417, 
183  t'ed.  618,  the  court  said:    "A  claim  based 


on  .a  tort  as  known  at  common  law  is  un- 
doubtedly provable  whenever  it  may  be  re- 
solved into  an  implied  contract.  For  ex- 
ample, it  is  a  settled  rule  that  where  a 
tort-feasor  by  conversion  of  personal  prop- 
erty has  sold  the  property  converted,  and 
received_  cash  therefor,  the  true  owner  may 
sue  him  for  money  had  and  received  as  on 
an  implied  contract.  This,  of  course,  is  a 
mere  fiction  of  law;  but,  like  all  other  such 
fictions,  it  is  effectual  when  it  will  accom- 
plish the  ends  of  justice.  So  that,  in  that 
cpse,  the  owner  of  the  property  may  proceed 
for  a  tort,  or,  at  his  option,  on  an  implied 
contract,  which  would  entitle  him  to  make 
proof  under  section  63.  An  illustration  ap- 
pears in  Tindle  v.  Birkett,  205  U.  S.  183, 
186,  18  Am.  B.  E.  121,  27  Sup.  Ct.  493,  51 
L.  Ed.  762.  Qn  the  other  hand,  a-mere  tort, 
for  example,  a  trespass  involving  a  mere 
destruction  of  property,  does  not  lay  the 
foixndation'  for  a  proceeding  under  that  sec- 
tion. The  force  of  Crawford  v.  Burke,  195 
U.  S.  176,  12  Am.  B.  E.  659,  25  Sup.  Ct.  9,  49 
L.  Ed.  147,  is  not  correctly  understood  by 
the  appellee  here.  This  is  made  plain  by 
what  is  said  in  Dunbar  v.  Dunbar,  190  U.  S. 
340,  350,  10  Am.  B.  E.  139,  23  Sup.  Ct.  757, 
47  L.  Ed.  1084,  in  the  opening  paragraph; 
so  that  the  result  of  it  all  is  that  claims  for 
mere  torts,  like  personal  injuries  and  injuries 
to  real  property,  are  not  provable,  as  was 
determined  by  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  in  Brown  &  Adams  v. 
United  Button  Co.  (C.  C.  A.,  3d  Cir.),  17 
Am.  B.  E.  565,  149  Fed.  48;  79  C.  C.  A.  70, 
8  L.  E.  A.  (K.  S.)  961,  and  by  the  CSrouit 
Court  of  Appeals  for  the  Second  Circuit  in 
In  re  N"ew  York  Tunnel  Co.  (C.  C.  A.,  2d 
Cir.),  20  Am.  B.  E.  25,  ISO  Fed.  688,  86 
C.  C.  A.  556." 

27.  Clarke  v.  Eogers  (C.  C.  A.,  Ist  Cir.), 
26  Am.  B.  E.  413,  183  Fed.  518  (atfd.  228 
U.  S.  534,  30  Am.  B.  E.  39,  57  L.  Ed.  963, 
33  Sup.  Ct.  587),  citing,  as  an  illustrative 
case,  Tindle  v.  Birkett,  206  U.  S.  183,  18 
Am.  B.  E  121,  51  L.  Ed.  762,  27  Sup.  Ct.  493; 
Eeynolds  v.  New  York  Trust  Co.  (C.  C.  A., 
1st  Cir.),  26  Am.  B.  E.  69»,  69S,  188  Fed. 
611. 
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a  fiduciary  capacity  to  restore  to  a  fund  money  which  he  has  embezzled  is 
contractual  in  its  nature,  and  gives  rise  to  a  provable  debt  in  behalf  of  the 
beneficiaries  against  his  bankrupt  estate.^  A  creditor  whose  claim  is  grounded 
in  tort  is  not  entitled  to  priority,  even  one  whose  claim  rests  on  conversion. 
Once  the  goods  are  sold  and  the  avails  mingled  with  the  debtor's  funds,  such 
a  creditor's  claim  is  for  damages  only.^* 

(5)  Fraud  ob  connivance. —  A  claim  based  upon  a  fraudulent  connivance 
with  the  bankrupt  to  impose  upon  other  creditors,  as  where  money  was 
advanced  to  the  bankrupt  to  give  him  a  fictitious  commercial  rating,  is  not 
allowable.*"  And  where  transactions  between  the  bankrupt  and  the  creditor 
were  such  as  to  indicate  an  intention  to  overreach  the  other  creditors  and 
obtain  an  undue  advantage  over  them,  their  claims,  although  provable,  may  be 
disallowed.^^ 

e.  The  debt  must  have  existed  when  the  petition  was  filed. —  Here  the  statute 
is  not  entirely  harmonious.  Subsection  a  (4),  unlike  the  other  subdivisions, 
has  no  words  of  time.  The  rule  is  that  the  provability  of  a  claim  depends 
upon  its  status  at  the  time  the  petition  is  filed.*^  If  it  be-  then  owing  it  may 
be  proved ;  if  it  become  due  after  the  filing  of  the  petition,  even  if  before  the 


28.  Clarke  v.  Rogers  (C.  C.  A.,  let  Cir.), 
26  Am.  B.  K.  413,  183  Fed.  51«,  affd.  by 
Simreme  Court  in  228  U.  S.  534,  30'  Am. 
B.  R.  39,  57  L.  Ed.  953,  33  Sup.  Ct.  587, 
holding  that  where  a  trustee  ■  converts  trust 
funds  to  his  own  use,  a  liability  is  created 
which  is  provable  in  the  bankruptcy  proceed- 
ings of  such  trustee  as  a  liability  founded 
"  upon  an  open  account,  or  upon  a  contract, 
express  or  implied." 

29.  Ungewitter  v.  Von  Sachs,  Fed.  Cos. 
14,343. 

30.  In  re  Friedman  (D.  C,  Wis.),  21  Am. 
B.  R.  213,  164  Fed.  131. 

31.  Olere  Clothing  Co.  v.  Union  Trust  & 
Savings  Bank  (C.  C.  A.,  9th  Cir.),  35  Am. 
B.  R.  419,  224  Fed.  363,  in  which  it  appeared 
that  a  clothing  company,  with  other  creditors 
effected  a  composition,  advancing  for  that 
purpose  money  which  it  borrowed  from-  a 
bank.  The  trustee  made  a  bill  of  sale  of  the 
merchandise  of  the  bankrupt  to  the  clothing 
company,  which  put  them  on  sale.  The  bank- 
rupt was 'then  reorganized,  the  president  of 
the  clothing  company  gaining  control.  There- 
after the  reorganized  comipany  claimed  to 
have  sold  the  merchandise  to  the  clothing 
company,  taking  its  note.  The  clothing  com- 
pany presented  claims  based  on  this  note  and 
on  a  note  for  merchandise  sold  to  the  bank- 
rupt. It  was  held  that,  on  all  the  evidence, 
the  claims  should  be  rejected,  as  the,  reor- 
ganized corporation  was  merely  an  agent  of 
the'  claimant,  and  that  a  corporation  may 
not  for  a  period  of  over  a  year  so  intertwine 
its  affairs  and  business  transactions  with  a 
second  company  as  to  virtually  create  the 
relationship  of  principal  and  agent,  and  then 
upon  the  insolvency  of  the  second  company 
insist  upon  the  payment  of  alleged  debts  in- 
curred in  the  very  transactions  by  which  the 
relationship  was  created. 

Holder  of  promissory  note  and  stock  for 
loan  with  option  to  elect  which  he  will  take; 


failure  to  elect  before  bankruptcy. — A  person, 
who.  loans  money  to  a  corporation  on  its 
promissory  note  and  also  takes  shares  of  its 
stock  at  par  for  the  amount  of  the  loan, 
under  an  agreement  providing  that  he  shall 
have  his  election  whether  to  become  the  ab- 
solute owner  of  the  shares  and  surrender  the 
note,  or  to  surrender  the  shares  and  demand 
payment  of  the  note,  and  does  not  elect  which 
position  he  will  assume  until  the  indebted- 
ness of  the  company  has  accumulated  to  such 
an  extent  as  to  render  it  a  bankrupt,  is 
eftopped  from  demanding  his  rights  as  a 
creditor,  under  the  agreement.  Matter  of 
Silvemail  Co.  (D.  C,,  Ran.),  33  Am.  B.  R. 
57,  218  Fed.  977. 

32.  In  re  Burka  (D.  C,  Mo.),  5  Am.  B. 
R.  12,  107  Fed.  674;  In  re  Garlington  (D. 
C,  Tex.),  8  Am.  B.  R.  602,  115  Fed.  999; 
Swartz  '  Fourth  Bank  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  673,  117  Fed.  1,  54  C.  C.  A. 
387;  In  re  Adams  (D.  C,  Mass.),  12  Am.  B. 
R.  368,  130  Fed.  381,  holding  that  a  cred- 
itor cannot  prove  for  an  indebtedness  aris- 
ing between  the  filing  of  an  involuntary 
petition  and  the  adjudication  of  his  debtor 
as  a  bankrupt;  In  re  Coburn.  (D.  C,  Mass.), 
11  Am.  B.  R.  212,  126  Fed.  218;  In  re 
Simon  (D.  C,  N.  Y.),  W,  Am.  B.  R.  611, 
197  Fed.  105.  Compare  In  re  Bingham  (D. 
C,  Vt.),  2  Am.  B.  R.  223,  94  Fed.  79©;  In  re 
Reliance,  etc.,  Co.  (D.  C,  Pa.),  4  Am.  B.  R. 
49,  100  Fed.  619;  In  re  Swift  (C.  C.  A.,  1st 
Cir.),  7  Am.  B.  R.  374,  112  Fed.  315,  affg.  s. 
c,  5  Am.  B.  R.  335,  105  Fed.  493;  In  re 
Crawford,  Fed.  Cas.  3,363;  In  re  Ward,  12 
Fed.  325 ;  In  re  Morrill,  19  Fed.  874 ;  Fowler 
V.  Kendall,  44  Me.  448. 

A  breach  of  contract  may  result  from  the 
filing  of  a  petition,  and  in  such  a  case  the 
claim  for  damages  ripens  simultaneously 
with  the  filing  of  the  petition.  In  re  Swift 
(C.  C.  A.,  1st  dr.),  7  Am.  B.  R.  375,  112 
Fed.   315;    In   re   National  Wire  Corp.    (D. 
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adjudication,  it  is  not  "  absolutely  owing."  ^^  Where  ,a  vendee  under  aii  execu- 
tory contract  of  sale  is  adjudicated  an  involuntary  Bankrupt,  the  vendor's 
claim  for  damages  for  Breach  of  the  contract^  is  not  prova;Ble.^*  The  word 
"  and"  in  the  form  of  proof  prescriBed  By  the  Supreme  Cbiirt  requiring  that 
it  should  state  that  the  deBt  proved  existed  "  at  and  before  filing  of  the  petition 
for  adjudication  of  Bankruptcy"  must  Be  cdilstrued  either  "or"  or  "and," 
as  the  circumstances  may  require.**^  In  addition  to  claims  upon  which  actions 
could  Be  Brought  deBts  existing  at  the  time  of  the  filing  of  the  petition  -but 
not  then  payable  are  provaBle'  in  Bankruptcy,  and  Being -provaBle  the  holder 
of  such  deBts  may  Be  a  petitioner  to  have  the  dehtor  involuntarily  adjudged 
a  Bankrupt.*®  And  so  whfere  money  was  received  By  a  Bankrupt  intended  to 
Be  used  for  gamBling  purposes,  a  consideraBle  portion  of  it  Being  in  his  hands 
at  the  time  of  the  filing  of  the  petition,  the  claimant  may  Base  his  claim  upon  ' 
money  had  and  received/  and  prove  his  claim  regardless  of  the  intended  use 
of  the  money.*^ 

f.   Equitable  debts. — ^It  has  always  Been  the  law  in  England  that  equitaBle 
demands  may  Be  proved  in  Bankriiptey.*^     Cases  under  the  former  law  to  the 


C.  Conn.),  22  Am.  B.  R.  186,  166  Fed.  631. 
Thus,  the  obligatioB  of  a  cdntract  guaran- 
teeing the  redemption  of  corporate  stock, 
three  years  after  date  of  issue,  is  a  prov- 
able claim,  although  the  time  for  redemp- 
tion has  not  arrived  at  the  date  of  bank- 
ruptcy. In  re  PettingiU'  (D.  C.,  Mass.), 
14  Am.  B.  E,.  7'28,  137  Fed.  840;  In  re  Neff 
(C.  C.  A.,  6th  Cir.),'  19'  Am.  B.  E.  23,  157 
Fed.  57,  affg.  19  Am.  B.  E.  911. 

The  status  of  a  claim  must  depend  upon 
its  provability  at  the  time  the  petition  was 
filed.  It  cannot  "be  benefited  by  its  status 
at  a  later  date.  In  re  NeflT  (C.  C.  A.,  6th 
Oir.),  19  Am.  B.  E.  23,  157  Fed.  57;  In 
re  Eeading  Hosiery  Oo.  (D.  C,  Pa.),  22  Am. 
«.  E.  562,  171  Fed.  195;  Matter  of  Sterne 
&  Levi  (Eef.,  Tex.),  26  Am.  B.  E.  535,  539, 
citing  text. '  In  re  Board  of  County  Com'rs  v. 
Hurley  (C.  C.  A.,  8th  Oir.),  '22  Am.  B.  E. 
209,  212,  169  Fed.  92,  the  court  said: 
"  The  status  of  claims  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  and 
not  at  any  subsequent  time,  fixes  the  rights 
of  their  owners  to  share  in  the  distribu- 
tion of  the  estate  of  the  bankrupt.  .  .  . 
Thus  the  filing  of  a  petition  upon  which  a 
subsequent  adjudication  of  bankruptcy  is 
rendered  places  all  the  property  of  the 
bankrupt  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him 
in  custodia  legis.  .  .  .  On  that  date  the 
property  of  the  bankrupt  passes  from  his 
control  to  the  court  or  its  receive*,  and 
thence  to  the  trustee.  .  .  .  Indeed,  the 
condition  at  the  time  of  the  filing  of  the 
petition  measures  the  extent  of  the  estate 
and  the  rights  of  all  creditors  of  the  bank- 
rupt and  all  parties  interested  in  the  prop- 
erty." See,  Synnott  v.  Tombstone  Consol. 
Mines  Go.  (C.  C.  A.,  9th  Cir.),  31  Am.  B.  E. 
421,  208  Fed.  251,  citing  text. 

Debts  not  existing  when  petition  was 
filed. —  The  debts  founded  upon  open  account 


or  upon  contract,  express  or  implied,  that  are 
provable  under  this  section,  include  only  such 
as  existed  at  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy.  Lavelo  v.  Eeeves,  227 
U.  S.  625,  29  Am.  B.  E.  493,  57  L.  Ed.  676, 

33  Sup.  Ct.  365. 

Where  a  claim  for  damages  is  contingent 
at  the  date  of  an  assignment,  and  not  an 
existing  demand  presently  due,  but  not  pres- 
ently payable,  even  though  resting  upon  a 
contract  and  capable  of  liquidation,  is  not 
provable.  So  ^where  under  an  assignment  for 
benefit  of  creditors  the  lessors  have  the  right 
to  enter  upon  the  premises  and  terminate  the 
lease,  or  at  their  election  to  demand  damages, 
a  claim  for  damages  at  the  date  of  assign- 
ment was  contingent  and  not  provable.  Oot- 
ting  V.  Hooper,  Lewis  &  Co.  (Mass.  Siip.  Ot.) , 

34  Am.  B.  E.  23,  107  N.  E.  931. 

33.  Phenix  Nat.  Bank  v.  Waterbury,  20 
Am.  B.  E.  140,  123  App.  Div.  453,  108  N. 
Y.  Supp.  391,  afi^d.  23  Am.  B.  E.  250,  197 
N.  Y.  161,  90  N.  E.  435. 
.  34.  In  re  Inman  &  Co.  (D.  C,  Ga.),  23 
Am.  B.  E.  556,  175  Fed.  312. 

35.  In  re  S'wift  (C.  C.  A.,  1st  Cir.),  7 
Am.  B.  E.  374,  112  Fed.  315,  affg:  6  Am. 
B.  E.  335. 

36.  In  re  Alexander,  4  N".  B.  E.  178  Fed 
Cas.  161. 

37.  In  re  Norris  (D.  C,  Minn.),  26  Am. 
B.  E.  945,  190  Fed.  101,  in  which  case  it  was 
held  that  where  claimants  base  their  claims, 
not  upon  their  contracts,  but  upon  moneyhad 
and  received,  they  will  be  allowed  the  amount 
of  their  original  investments,  irrespective 
of  whether  tbe  money  was  intended  to  be 
used  by  the  bankrupt  for  gambling  purposes, 
it  appearing  from  the  evidence  that  a  con- 
siderable part  of  the  money  was  in  bank- 
rupt's possession  just  prior  to  bankruptcy, 
not  having  been  einployed'in  gambling,  but 
converted  by  bankrupt  to  his  own  use, 

L  ■^rtr-,??*'*^  ^°"««'  3  Ves.  &  B.  31;  Ex 
parte  Wilhamson,  2  Ves.  252;  Ei  parte 
Dewdney,  15  Ves.  479.  ^ 
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same  effect  are  numerous.^*  Sucli  claims  are  provable  under  the  present  bank- 
ruptcy law,  and  the  F.ederal  courts  administering  the  general  law  of  equity, 
as  accepted  in  England,  and  as  generally  accepted  in  this  country,  will  recog- 
nize and  establish  an  equitable  claim  within  the  purview  of  the  general  rules 
of  equity,  though  under  the  decisions  of  the  State  court  it  has  no  status.** 
In  bankruptcy  proceedings  which  are  summary  and  equitable  in  their  nature, 
the  creditor  may  invoke  the  principle  of'  law  that  money  secured  by  ^alse 
and  fraudulent  representations  of  material  facts  may  be  recovered  back  by 
proving  a  demand  for  money  had  and  received  by  the  bankrupts  to  their  use.*' 
The  claim  of  an  assignee  for  the  benefit  of  creditors  and  his  attorney,  for 
services  rendered  both  prior  and  subsequent  to  the  bankruptcy,  i^  provable, 
where  such  services  were  beneficial  to  the  estate.*^  If  a  mortgagee  bids  in 
at  foreclosure  sale  the  property  covered  by  the  mortgage,  and  takes  title  he 
may  prove  his  claim  for  the  amount  equitably  due  on  the  mortgage  debt,  to 
be  ascertained  by  deducting  the  value  of  the  property.** 

g.  Debts  against  more  than  one  person. —  If  the  debt  is  of  such  a  nature  that 
an  action  upon  contract  to  collect  it  could  be  brought  against  the  bankrupt, 
it  is  provable,  although  it  might  be  collected  from  others.  The  test  is :  could 
the  claimant  have  maintained  an  action  against  the  bankrupt  ?  Thus,  in  a 
case  of  principal  and  a^ent,  if  the  principal  has  become  a  bankrupt,  the  claim 
may  be  proved  in  bankruptcy  against  him.**    So  the  holder  of  a  joint  obligation 


39.  For  instance,  Sigsby  v.  -Willis,  Fed. 
Cas.  12,849;  In  re  Buckhause,  Fed.  Cas, 
2,086. 

Prpof  of  equitable  claims. —  In  In  re  Blan- 
din,  5  N.  B.  R.  39,  Fed.  Cas.  1,927,  I  Low. 
543,  Judge  Lowell  of  the  district  court  of 
Massachusetts  decided'  that  the  wife  of  a 
bankrupt  might  prove  in  bankruptcy  as  a 
creditor  of  the  estate  of  her  husband,  for 
money  realized  by  him'  out  of  the  property 
which  she  held  as  her  separate  estate,  under 
the  statutes  of  Massachnsetts,  the  evidence 
clearly  showing  that  the  transaction  be- 
tween her.  and  her  husband  was  intended 
to  be  a  loan  and  not  a  gift.  In  rendering, 
his  .^pinion  the  judge  saiij:  "It  seems  to 
me  to  be  the  intent  of  that  statute  to  give 
all  creditors  an  equal  share  of  the  assets 
without  regard  to  the  mode  in  which  their 
rights  might  have  been  enforced  if  there 
had  been  no  bankruptcy;  and  that  the 
debtor  should  be  discharged  from  all  debts 
and  demands  which  are  liquidated  or  capa- 
ble of;  liquidation.  In  respect  to  both 
debtors  and  creditors  the  act  is.  highly 
remedial,  and  the  district  court  is  vested 
with  most  ample  ecfuitable  powers  to  enable 
it  to  work  out  full  remedies  to  all  persons. 
It  has  al'ways  been  the  law  of  England  that 
equitaWe  demands  may  be  proved  in  bank- 
ruptcy; Ex  parte  WilliamsoUi  2  Ves.  Sr. 
252;  Ex-  parte  Taylor,,  2  Rose,  175.  'A 
commission  in  bankruptcy,'  said  Lord  El- 
don,  'is  nothing  more  than  a  substitution 
of  the.,  authority  of  the  lord;  chancellor, 
enabling  him  to  work  out  the  payment  of 
those  creditors  who  could  by  legal  action  or 
equitable  suit  have  compelled  payment,' 
Ex  parte  Dewdney,  15  Ves.  498.     The  nine- 


teenth section  of  our  statute  (Act  of  1867) 
makes  provable  .all  debts  and  liabilities,  in 
-  language  broad  enough  certainly  to  cover 
such  as  a  trustee  owes  to  his  cestui  que 
trust,  or  a  partner  to  hia  copartner;  and 
so  of  demands  which,  but  for  the  bank- 
ruptcy, would  be  properly  cognizable  in  a 
court  of  admirality.  If  this  be  not  so,  I  do 
not  see  how  the  law;  can  be  uniform,  for 
proof  of  debts  will  depend  on  the  remedies 
given  in  the  several  States,  in  one  of  which 
the  very  same  debt  might  ,be  sued  at  law 
which  in  another  must  be  prosecuted  in 
equity,  and  in  some  of  which  there  is  no 
distinction  between  law  and  equity.". 

40.  James  v.  Gray  (C.  €.  A.,  Ist.'Cir.), 
12  Am.  B.  R.  573,  131  Fed.  401;  in  re 
Peasley  (D.  C,  N.  H.),  14  Am.  B.  R.  496, 
137  Fed.  190. 

41.  In  re  Arnold  &  Co.  (D.  'C,  Mo.),  13 
Am.  B.  R.  320,  133  Fed.  789,  holding  that 
a  claim  for  money  obtained  by  the  bank- 
rupt, to"Tise  in  gambling  ventures,  through 
false  representa,tions  may  be  proved.  To 
the  same  effect  see  In  re  Norris  (D.  C., 
Minn.) ,  26  Am.  B.  R.  945,  190  Fed.  101. 

42.  Randolph  v.  Scruggs,  10  Am.  B.  B. 
1,  190  U.  S.  593,  47  L.  Ed.  1,165  23  Sup.  Ct. 
710. 

43.  In  re  Dix  (D.  C,  Pa.),  23  Am.  B.  R. 
889,  176  Fed.  882.  And  see  In  re  Davis 
(C.  C.  A.,  3d  Cir.),  2'3  Am.  B.  R.  446,  174 
Fed'.  556.  Both  of  these  cases  arose  under 
the  laws  of  Pennsylvania  in  which  State 
there  is  no  provision  for  a  deficiency  judg- 
ment on  the  bond  accompanying  the  mort- 
gage. 

44.  In  re  Troy  Woolen  Co.,  8  N.  B.  R. 
412,  Fed.  Cas.  14,203. 
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tion  can  prove  his  claim  against  any  and  every  person  whom  he  could  have 
sued.*^  A  holder  of  a  note  which  has  become  due  and  has  been  protested,  if 
protest  were  necessary,  may  prove  against  the  maker  or  any  indorser.*^  If  one 
holds  a  firm  obligation  indorsed  by  one  or  more  of  the  individual  members, 
all  of  whom  as  a  firm  and  as  individuals  afterward  go  into  bankruptcy,  he 
may  prove  his  entire  claim  against  the  partnership  estate,  and  the  estate  of 
each  individual  indorser ;  but  in  the  aggregate  can  recover  no  more  than  his 
full  claim.*^ 

h.  Provability  as  affected  by  the  person  proving. —  (1)  In  geneeal. —  An 
assignee  of  the  creditor  has  a  provable  debt  if  his  assignor  had,  even  if  the 
assignment  post-dates  the  bankruptcy.**  But  where  the  creditor  is  a  debtor 
of  the  bankrupt  in  a  larger  sum  that  the  amount  claimed,  such  claim  is  not 
provable.*^  An  executor  may  prove  a  debt  against  t"he  bankrupt,  notwith- 
standing a  provision  in  the  will  for  a  deduction  of  any  debt  due  the  testator 
from  the  bankrupt.^*  A  person  who  is  induced  by  a  materially  false  and 
fraudulent  statement  to  take  stock  in  a  corporation  which  subsequently  becomes 
bankrupt,  may  rescind  his  contract  to  take  the  stock  and  prove  his  claim  for 
the  amount  paid.®^  A  bondholder  holding  a  bond  secured  by  a  trust  mortgage 
may  prove  the  amount  of  the  bond  where  the  property  is  sold  free  of  liens  and 
the  mortgage  trustee  did  not  take  steps  to  foreclose  the  mortgage.*^     Other 


45.  Proof      where      several      liable. —  The 
bJigee  in  a  bond,  or  the  holder  of  a  claim 

upon  which  several  parties  are  personally 
liable,  may  prove  his  claim  against  each  of 
the  estates  of  those  who  become  bankrupt, 
and  may  at  the  same  time  pursue  the  others 
at  law,  and  he  may  recover  notwithstanding 
payments  after  the  bankruptcy  by  other 
obligors  or  by  their  estates  dividends  from 
each  estate  in  bankruptcy  upon  the  full 
amount  of  his  claim  at  the  time  the  peti- 
tion in  bankruptcy  was  filed  therein,  until 
from  all  sources  he  has  received  full  pay- 
ment of  his  claim,  but  no  longer.  Board  of 
County  Conranissioners  v.  Hurley  (C.  C  A., 
8th  Cir.),  22  Am.  B.  R.  209,  169  Fed..  92. 
One  holding  promissory  notes  on  which 
third  parties,  as  well  as  bankrupt,  are  liable, 
may  prove  his  claim  against  bankrupt's  es- 
ta/te,  and,  nothwithstanding  that  payments 
on  account  of  said  notes  have  been  made  by 
such  third  parties  after  bankruptcy,  he  is 
entitled  to  be  allowed  dividends  on  the  full 
amount  of  his  claim  as  it  stood  when  the 
petition  was  filed,  until  from  all  sources  he 
has  received  full  payment  of  his  im.  In  re 
Simon  (D.  C,  N.  Y.),  28  Am.  B.  R.  611, 
197  Fed.  105. 

46.  Downing  v.  Traders'  Bank,  11  N".  B. 
R.  371,  2  Dill,  136. 

47.  In  re  Howard,  Cole  &  Co.,  4  N.  B.  R. 
571,  Fed.  Cas.  6,750;  Mead  v.  Bank,  2  N. 
B.  R.  173,  Fed.  Cas.  9,366,  6  Blatch.  185; 
Emery  v.  Bank,  7  N.  B.  R.  217,  Fed.  Cas. 
4,446,  3  Cliff.  507 ;  Board  of  County  Commis- 
sioners v.  Hurley  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  R.  209,  169  Fed.  92.  See  discussion 
under  Section  Five,  ante,  and  for  limita- 
tions on  the  doctrine  there  stated,  see  La- 


moille, etc..  Bank  v.  Stevens'  Estate  (D. 
C,  Vt.),  6  Am.  B.  R.  164,  107  Fed.  245,  and 
Sbattuck  V.  Bugh  (Ref.,  N.  Y.),  6  Am.  B.  R. 
56. 

Provability  of  individual  notes  of  partner 
to  firm,  pledged  as  security  for  firm  obliga- 
tion.— ^A  partner,  under  a  firm  contract  made ^ 
by  him  personally  with  a  firm  creditor, 
pledged  as  collateral  for  a  firm'  obligation 
on  which  he  was  indorser,  certain  notes 
made  by  him  individually  to  tne  firm  for 
personal  loans,  and,  after  bankruptcy  of  the 
firm  and  its  members,  the  creditor  sold  the 
collateral  pursuant  to  the  terms  of  the  con- 
tract. Held,  that  the  obligation  of  the  part- 
ner on  his  notes  to  the  firm  was  wholly  inde- 
pendent of  his  obligation  as  indorser  on  the 
firm  notes  and  that  the  purchaser  of  the 
individual  notes  was  entitled  to  prove  a  claim 
thereon  against  the  individual  estate  of 
such  partner.  In  re  White  (C.  C.  A.,  7th 
Cir.),  25  Am.B.  R.  541,  183  Fed.  310. 

48.  In  re  Goodman  Shoe  Co.  (D.  C,  Pa.), 
3  Am.  B.  R.  200,  96  Fed.  494;  In  re  Ameri- 
can Specialty  Co.  (C.  C.  A.,  2d  Cir.),  27  Am. 
B.  R.  463,  191  Fed.  807;  In  re  Murdock,  Fed. 
Cas.  9,939;  In  re  Pease,  Fed.  Cas.  10,880. 
For  method  of  proving  assigned  claims,  see 
discussion  under  Section  Fifty-seven,  ante. 

49.  In  re  Gerson  (D.  C.,  Pa.),  5  Am.  B. 
R.  850,  105  Fed.  891. 

50.  In  re  Woods  (D.  C,  Pa.),  13  Am.  B. 
R.  240,  133  Fed.  82. 

51.  Davis  V.  Louisville  Trust  Co.  (C  C 
A.,  6th  Cir.),  25  Am.  B.  R.  621,  181  Fed.  10. 
/o'';.^?'^'!,.^:^?*^^  '•"'"^^^  Co.  V.  Uordon 
L^-^^^c^-'  ^^^  '^"■'>'  33  Am.  B.  R.  300,  216 
Fed.  929.  ' 
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instructive  cases  on  this  general  subject,  in  particular  those  where  the  creditor 
is  the  customer  of  a  stockbroker,  will  be  found  in  the  foot-note.'^, 

(2)  Transactions  between  husband  and  wife. —  Where  the  common-law 
disability  of  the  wife  has  been  abolished  by  statute,  she  may  have  a  provable 
debt  against  her  husband's  estate,^*  even  if  a  statute  prohibits  a  suit  by  her 
against  her  husband  f^  but  her  claim  is  usually .  looked  on  with  suspicion. ^^ 
A  bankrupt's  note  to  his  wife  is  provable,  especially  when  it  does  not  appear 
that  at  the  time  it  was  given  the  husband  was  in  debt.®"'  Under  a  statute  con- 
ferring upon  a  married  woman  the  same  powers  in  respect  to  her  property 
as  if  she  were  unmarried,  it  has  been  held  that  a  contract  to  pay  for  a  wife's 
services  is  not  a  provable  debt;°*  and  under  a  statute  giving  to  a  married 
woman  her  individual  earnings  "  except  those  accruing  from  lahor  performed 
for  her  husband,  or  in  his  employ,  or  payable  by  him,"  the  wife's  claim  for 
wages  earned  as  bookkeeper  in  her  husband's  store  is  not  provable.^*  But  it 
would  be  otherwise  under  a  statute  authorizing  contracts  to  be  made  by  and 
between  husband  and  wife  as  though  they  were  unmarried.*"    If  still  a  feme 

•  covert,  a  wife  who  is  bankrupt  may  allege  her  coverture  as  a  defense  and  pre- 
vent proof. ®^  Under  a  statute  rendering  invalid  a  direct  gift  of  corporate 
stock  from  husband  to  wife,  her  loan  of  the  certificates,  indorsed  in  blank  to 
him,  creates  no  allowable  claim  against  his  estate.*^ 

(3)  Services  of  minor  child. —  The  presumption  is  that  a  father  is 
entitled  to  the  wages  of  his  minor  child.  This  is  overcome  by  evidence  that 
the  child  has  been  emancipated  and  thus  permitted  to  receive  for  his  own  use 
the  compensation  or  wages  earned  by  him.  Unless  such  evidence  is  adduced, 
the  father  is  the  proper  party^  to  prove  a  claim  for  the  child's  services.*^  The 
claim  of  a  minor  son  against  his  bankrupt  father  for  services  rendered  will 

53.  In  re  Ervin  (D.  C,  Pa.),  6  Am.  B.  business  for  her  husband,  an  agreement  to 
E.  356  lOO  Fed.  135;  affd.  as  Wallerstein  compensate  her  will  be  implied.  In  re  Cox 
V.'  Ervin  (C.  C.  A.,  3d  Oir.),  7  Am.  B.  R.  (D.  C,  K  Mex.),  29  Am.  B.  E.  456,  199  Fed. 
256,  112  Fed.  124;   also-In  re  Ervin   (D.  C,  952. 

Pa.)    7  Am.  B.  E.  480,  114  Fed.  596;  In  re  55.  In  re  Domenig  (D.  C,  Pa.),  11  Am.  B. 

Clark    (D.  C,  Wash.),  7  Am.  B.  E.  06,  111  E.  552,  128  Fed.  146. 

Fed.  893;  In  re. Swift  (D.  C,  Mass.),  5  Am.  56.  So  also  of  a  child's  claim'  for  alleged 

B   R   415,  106  Fed.  65 ;  affd.  s.  c,  7  Am.  B.  services,  rendered  a  bankrupt  father.     In  re 

E.  374,  112  Fed.   315;   In  re  Graff    (D.   C,  Brewster  (Eef.,  N.  Y.),  7  Am.  B.  R.  486. 

N".  Y.),  S  Am.  B.  R.  744,  117  Fed.  343;  In  re  57.  In  re  Kyte  (D.  C,  Pa.),  21  Am.  B.  R. 

Chase  (D.  C,  Mass.),  13  Am.  B.  R.  294,  133  110,  164  Fed.  302. 

Ped.  79.  •     58.  In  re  Kaufman   ( D.  C.,  N.  Y. ) ,  5  Am. 

Director  of  bankrupt  corporation  who  in-  B.  E.  104,  104  Fed.  768,  construing  section 

vests  money  in  another  corporation,  organized  21  of  the  New  York  Domestic  Eelations  Law; 

to  take  over  the  assets  of  the  'lankrupt,  may,  In'  re  Suckle    (D.  C,  Ark.),  23  Am.   B.  E. 

under  certain  circumstances  be  held  to  be  a  861,   176   Fed.   828,  constituting  Ark.   Stats. 

creditor  of  the  bankrupt.     In  re  Holbrook  (Kirby),  §  5213. 

Shoe  &  Leather  Co.   (D.  C,  Mont,),  21  Am.  59.  In  re  Winkles   (D.  C,  Wis.),  12  Am. 

B.  E.  511,  165  Fed.  973.  B.  R.  696,  132  Fed.  590,  construing  section 

54.  In  r«  Novak  (D.  C,  la.),  4  Am.  B.  E.  2343  of  the  Revised  Statutes  of  Wisconsin, 
311,  101  Fed.  800;  Hawk  v.  Hawk  (D.  C,  1898.  But  see  In  re  Cox  (D.  C,  N.  Max.), 
Ark.),  4  Am.  B.  R.  463,  102  Fed.  679;  In  re  29  Am.  B.  R.  456,  199  Fed.  952. 

Neiman  (D.  C,  Wis.),  6  Am.  B.  R.  329,  109  60.  Moore  v.  Crandall  (G.  C.  A.,  9th  Cir.), 

Fed.  113.     This  is  not  the  rule  in  Massacha-  ~  Am.  B.  E.  517,  205  Fed.  ©89. 

setts.    In  re  Talbot  (T>.  C,  Mass.),  7  Am.  B.  Gl.  In  re  Goodman,  Fed.  Gas.  5,540. 

E.  29,  110  Fed.  924.    But  see  In  re  Nickerson  62.  In  re  Tucker  (D.  C,  Mass.),  17  Am.  iB. 
(D.  C,  Ivfass.),  8  Am.  B.  E.  707,  116  Fed.  •    E.   247,   148   Fed.   928.     But   see  Tucker  v. 

1003;  Matter  of  Crumling   (D.  C,  Pa.),  32  Curtin    (C.   C.   A.,   1st  Cir.),   17  Am.   B.  R. 

Am.  B.  R.  656,  214  Fed.  503.  354,  148  Fed.  929,  as  to  loan  of  certificates 

Claim  of  wife  f oi  services. —  Where  bank-  to  firm  of  which  the  husband  was  a  member, 

ruipt's    wife,    during   the   entire   periou    for  63.  Matter  of  Haskell.  (D.  C,  Mass.),  36 

which   she   claimed   compensation,   acted    as  Am.  B.  R.  428,  228  Fed.  819. 
bookkeeper,   collector    and   assistant   in   the 
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not  be  allowed  unless  there  is  substantial  proof  of  emancipation  and  that  the 
son  performed  the  services  under  a  bemi  fide  agreement  as  to  payment 
therefor.®* 

i.  Provability  as  affected  by  fraud  or  preference. —  Here  there  is  some  con- 
fusion owing  to  doubt  as  to  the  exact  meaning  of  "provable."®^  Siniee  the 
amendment  of  §  57-g  by  the  act  of  1903,  there  can  be  little  doubt;  all  prefer- 
ences and  the  more  common  frauds,  both  constructive  and  in  fact,  being  void- 
able. If  the  transaction  upon  which  the  debt  is  based  was  fraudulent  as 
against  the  other  creditors  it  is  not  provable.*®  But  a  creditor  must  have 
been  guilty  of  some  moral  turpitude  or  some  breach  of  duty  whereby  other 
creditors  were  deceived  to  their  damage  to  constitute  such  a  fraud  as  will 
estop  him  from  sharing  with  them  in.  the  distribution  of  the  proceeds  of  the 
estate  of  his  debtor  in  bankruptcy;  A  wilful  intent  to  deceive  or  such  negli- 
gence as  is  tantamount  thereto  is  an  essential  element  of  such  an  estoppel.®'^ 
In  short,  if  th^  fraud  may  be  attacked  under  either  §  60-b  Or  §  70-e,  the  debt 
clearly  is  now  not  provable  until  the  claimant  surrenders  his  advantage.  If 
the  creditor  compels  the  trustee  to  recover,  the  claim,  because  shorn  of  fraud, 
as  it  were,  by  f^rce,  continues  not  provable.  The  omission  of  claims  due  to 
the  officers  of  a  corporation,  from  a  credit  statement  issued  by  the  corporation 
to  its  creditors,  will  not  estop  the  officers  from  proving' such  claims  in  the 
absence  of  a  showing  of  knowledge  of  the  fraud,  or  that  any  creditor  extended 
credit  relying  on  such  statement."^  If  it  is  asserted  that  the  contract  upon 
which  the  claim  was  based  was  obtained  by  fraudulent  representations,  it 
must  appear  that  the  contract  was  seasonably  disaffirmed ;  if  the.  bankrupt  had 
availed  itself  of  the  benefit  of  the  contract  for  , nearly  four  years  after  the 
fraud  was  discovered,  the  claim  will  not  be  .vitiated.®*  The  numerous  cases 
under  the  former  law  ^re  probably  no  longer  in  point.™  So  also  of  some  of 
those  under  the  new  law,  prior  to  the  amendatory  act.''-^ 

j.  Cross-references. —  In  addition  to  the  references  in  the  preceding  para- 
graphs, the  practitioner  will  find  much  that  'bears  on  the  provability  of  debts 
under  §  17.  He  should  also  have  in  mind  the  doctrine  of  set-off,  discussed 
under  §  68. 

in.  FIXED  LIABILITY  ABSOLUTELY  OWING. 

a.  In  general. —  Subsection  a  (1)  provides  that  debts  may  be  proved  and 
allowed  which  are  "  a  fixed  liability,  as  evidenced  by  a  judgment  or  an  instru- 

64.  Matter  of  Kailter    (D.  C,  Maine),  32       rupt  corporation  is  traced  to  the  hands  of  a 
Am.  B.  R.  776,  215  Fed.  276.  managing  oiiicer,  and  such  officer  fails  to  ac- 

Emancipatibn  of  child;   claim  for  services.  count  for  such  property  in  excess  of  his  de- 

— Where  bankrupt  employed  his  minor  son  mands    against   the    corporation,   his    claim 

at  a  stated  salary,  hut  it  appeared  that  the  against  the  corporation  should  he  rejected, 
son  was  at  the  time  living  with  his  parents,  .67.  Crouder  v.  Allen- West  Commisalon  Co. 

paying  for  his  board  out  of  the  wages  paid  (C.  C.  A.,  8th  Cir.),  32  Am.  B.  R.  134,  213 

him  by  bankrupt,  there  was  no  such  eraanci-  Fed.   177. 

pation  of  the  son  as  would  justify  the  allow-  68.  Spencer  v.  Lowe  (0.  C.  Al,  8th  Cir.)    29 

ance  of  Ms  claim  for  unpaid  wages.     In  re  Am.  B.  R.  8i76',  198  Fed.  361  ' 

Riff    (D.  C,  Ark.),  30  Am.  B.  R.   594,  205  69.  Matter  of  Teat-off  Bottle  Seal  Co    (C 

««T-       n-         /TV    n     ..\     „    .       „        C.  A.,  2d  Cir.),  34  Am.  B.  E.  694,  224  Fed! 

65.  In  re  Owmgs   (J>.  C,  Mo.),  6  Am.  B.       492. 

^■/fv.^n    \f-f.^^^    £"?*'■"  =.o  ^^  ""^  ^*''^-  ''0-  Po""  instance:   In  re  Black,  Fed.  Cas. 

l^^   l^i      '  ^''•^'       ^™-  ^-  ^-  ^°^'  ^*  ^'^5^5    I''    ""e    Schwartz,    Fed.    cks.    12,50'; 

cc    T  T  /  ,    n     „    >  .        .„  ^"  '■^  Arnold,  Fed.   Cas.   551;   In  re  Rundle 

66.  In  re  LansaTr  (D.  C,  Mo.),  ®  Am.  B.  et  al..  Fed.  Cas.  12  138 

R.  167,  118  Fed,  365;  In  re  Royce  Dry  Goods  71.  In   re  Lazarovic    (Ref     Kan  )     1    Am 

?nn  ?-,i^-  ^rJl  'l^^-  ^-  ^-  '"'  ^33  ^'^-       «•   ^^  *76'    I"   >•«  Norcross'  (Ref .7  Mo. )     1 
100,  holdmg  that  where  property  of  a  bank-       Am.  B.  R.  644. 
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ment  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition 
whether  then  payable  or  not,  etc."  In  the  former  law,  the  words  were : 
"  debts  *  *  *  existing."  The'  words  "  fixed  liability,  absolutely  owing " 
would,  therefore,  be  an  unfortunate  limitation  were  it  not  for  the  broader 
words  of  subdivision  (4).''^  i      . 

b.  Whether  then  payable  or  not. —  These  words  of  the  statute  characterize 
the  debt  rather  than  the  time  of  payment.  To  be  provable  under  sub- 
division (1),  a  debt  must  be  a  fixed  liability  absolutely  owing  at  the  time  the 
petition  is  filed;  but  the  time  of  payment  is  immaterial.'^*  The  status  of  the 
debt  at  the  time  of  filing  the  petition  controls ;  if  it  be  owing  at  that  time  it 
is  provable.'^*  This  statutory  provision  is  further  emphasized  by  the  provision 
for  the  allowance  of  interest  to  or  a  rebate  of  interest  after  the  date  of  bank- 
ruptcy.''^" This  phrasing  has  been  most  discussed  in  considering  the  prova- 
bility of  a  contract  of  indorsement  not  fixed  by  default  and  protest  until  after 
the  petition  was  filed,''®  and  in  respect  to  the  provability  of  a  claim  for  rent 
to  accrue  after  bankruptcy  under  a  lease  for -a  term  of  years.''^  It  has  also 
been  well  considered  in  connection  with  a  bond  to  secure  an  annuity.''*  Like- 
wise, when  the  contract  was  one  of  yearly  employment.''*  Indeed,  the  words 
"  absolutely  owing "  seem  to  have  been  a  stumbling  block  in  the  lower  courts ; 
the  upper  courts  have  found  more  equity  in  the  words  "founded  *  *  * 
upon  contract,  express  or  implied"  in  subdivision  (4).*° 

c.  Evidenced  by  a  judgment. —  (1)  In  geneeal.— It  follows  from  the 
language  of  the  section  that,  with  the  rare  exception  noted  later,  all  judgments 
actually  entered  at  the  date  of  the  bankruptcy  are  provable  debts.  A-  judg- 
ment is  primarily  absolutely  owing  when  rendered  and  entered;®^  The 
rendering  of  a  verdict  is  not,  it  seems,  a  judgment  entitling  such  verdict  to 
proof. *^    For  instance,  a  verdict  against  a  bankrupt  for  damages  for  personal 

72.  See    under    this    section    post,    under  It  is  treated  as  an  anticipatory  breach  of  a 

title  "  Founded  on  Contract,  Express  or  Im-  contract.  Merchants'  National  Bank  v.  Coh- 

plied  "  tinental  Building  &  Loan  Association  ( C.  C. 

73.'  In    re   Swift    (D.   C,   Mass.),   5  Am.  A.,  8th  Cir.),  37  Am.  B.  R.  439,  232  Fed. 

B.  R.  415,  111  Fed.  893.     The  probability  of  828. 

a  claim  depends  upon  its  status  at  the  time  75.  Compare,    for   similar   words,    Act    of 

the  petition  is  filed.     In  re  Pettingill  Sq  Co.  1867,  §  19,  R.  S.,  §  6067. 

(D.  C.,  Mass. ) ,  14  Am.  B.  R.  728,  137  Fed.  76.  See  discussion,  post,  under  this  section, 

143-   Matter  of  Joralemon-Oliver  Co.   (C.  C.  subtitle  "  Indorser  amd  Surety  Debts." 

A    2d  Cir  )    32  Am.  B.  R.  467,  213  Fed.  625.  77.  Matter  of  MuUings  Clothing  Co.  (D.  C, 

74.  Debt  "absolutely owing."— The  status  of  Conn.),  37  Am.  B.  R.  166^  230  Fed.  681. 
a  claim  at  the  time  of  filing  the  petition  in  A  claim  for  rent  contingent  upon  the  election 
bankruptcy,  and  not  at  any  subsequent  time,  of  the  lessor  to  enter  and  terminate  the  lease 
fixes  the  right  of  the  owner  to  share  in  the  or  to  demand  damages  is  not  provable.  Cot- 
distribution  of  the  estate  of  the  bankrupt.  ting  v.  Hooper,  Lewis  &  Co.,  34  Am.  B.  R. 
If     it     be     owing     at     the.    time     of     the  23,  107  N.  E.  931. 

filinff   of   the    petition    it   may   be    proved;  78.   Cobb  v.  Overman  (C.  C.  A.,  4tH  Cir.) , 

but  if  it  becomes  due  only  after  the  filing  6  Am.  B.  R.  324,  109  Fed.  65,  revg.  Bray  v. 

of  the  petition,  even  if  before  adjudication,  Cobb    (D.  C,  N.  Car.),  3   Am.   B.  R.   788, 

it  is  not  a  claim  to  be  considered  as  "abso-  100   Fed.   270,    and   holding   that   the  bond 

lutely  owing "     Matter  of  MuUings  Clothing  of  a  bankrupt  to  secure  the  payment  qf  an 

Co    (DC,  Conn.),  37  Am;  B.  R.  166,  230  annuity  for  life  is  provable. 

Fed    ©81  79.  In  re  Sil  erman  Bros.    (D.  C,  Mo.), 

Liability  of  building  and  loan  association  4  Am.  B;  R.  83,  101  Fed.  219,  revg.  s.  c,  2 

to  shareholders.— the  irability  of  a  bankrupt  Am.  B.  R.  15. 

building  and  loan  association  to  shareholders  80.  See    m    this     section,     post,     subtitle 

for    amounts    paid    in    and    proportions    of  "Continuing  Contracts." 

profits  if  any,  is  fixed,  and  provable  in  bank-  81.  Moore  v.  Douglas  (C.  C.  A.,  9th  Ci-  ), 

ruptcv',  notwithstanding  the  fact  that  it  may  36  Am.  B.  R.  740,  230  Fed.  399. 

require   examination   of   books  to   ascertain  88.  Black  v.  McClelland,  Fed.  Cas.   1,462. 
the  exact  amount  due  to  eich  shareholder. 
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injuries,  where  no  judgment  had  been  entered  thereon  prior  to  the  bankruptcy 
proceedings  is  not  a  fixed  liability  evidenced  by  a  judgment  within  this  clause, 
and  is  not  a  provable  debt. ^*  It  was  the  evident  purpose  of  the  provision 
relative  to  the  provability  of  a  fixed  liability  "  as  evidenced  by  a  judgment," 
to  cover  judgments  arising  in  tort  as  well  as  those  arising  upon  other  obliga- 
tions or  liabilities.**  In  some  cases,  as  where  the  debt  is  for  alimony,  support 
of  a  bastard,  and  the  like,  the  courts  will  look  beyond  the  form  of  the  judg- 
ment, and  will  ascertain  the  nature  of  the  liability,  the  original  cause  of 
action.*^  This  doctrine  has  not  been  strictly  observed  where  the  application 
was  for  an  injunction  to  prevent  the  arrest  of  the  ibankrupt  or  injury  to  his 
estate.*®  If  the  judgment  has  resulted  in  a  void  or  voidable  lien,  because 
within  four  months  of  the  bankruptcy,  -it  is  still  a  provable  debt,  the  lien  only 
being  affected.*'^  Indeed,  it  seems  the  debt  on  which  the  judgment  was 
founded,  if  otherwise  provable,  may  be  proved  in  its  stead.  A  judgment  is 
provable,  even  if  an  appeal  has  been  taken  thereon,  but  dividends  on  it  should 
be  withheld.**     But  where  under  a  State  statute  a  judgment  is  not  final  until     ' 


83.  Effect  of  verdict  of  jury.: — In  the  case 
of  Black  V.  McClelland,  Fed.  Caa.  1,4«2, 
the  court,  in  speaking  of  the  effect  of  a  ver- 
dict of  a  jury  upon  the  provability  of  the 
amount  thereof,  said :  "  Now,  a  claim  which 
has  not  obtained  the  condition  of  a  fixed 
liability  cannot  be  characterized  as  a  debt 
due  and  payable,  either  presently  or  at  a 
future  day,  and  such  is  the  immature  char- 
acter of  a  mere  verdict  before  judgment. 
It  is  subject  to  the  control  and  discretion 
of  the  court,  and  may  be  superseded  alto- 
'  gether  by  arresting  judgment  upon  it  or 
by  the  allowance  of  a  new  trial.  No  ac- 
tion could  be  maintained  upon  it.  It  does 
not  bear  interest,  and  no  determinate  char- 
acter is  impresBcd  upon  it  until  the  court 
has  pronounced  its  judgment  that  the  plain- 
tiff do  recover  from  the  defendant  the  amount 
of  it." 

This  ease  was  discussed  in  the  case  of 
In  re  Ostrom  (D.  C,  Minn.),  26  Am.  B.  R. 
273,  ISS  Fed.  988,  and  held  to  be  controlling 
under  the  ^present  bankruptcy  act.  The  court 
said:  "The  Act  of  1867,  under  which  the 
proceeding  arose  (Rev;  St.,  Section  5067 ) ,  did 
not  contain  the  words,  '  fixed  liability ' 
which  appear  in  the  present  act.  The  deci- 
sion of  the  Supreme  Court  of  Minnesota  in 
Kent  V.  Chapel,  67  Minn.  420,  70  N.  W.  2, 
to  the  effect  tliat  after  a  verdict  there  is 
no  further  uncertainty  about  the  claim, 
and  the  decision  in  the  case  of  Clay  v. 
Railroad  Company,  104  Minn.  1,  115  M.  W. 
949,  to  the  effect  that  a  verdict  becomes 
property  and  passes  to  the  representatives 
the  same  as  though  it  had  been  reduced  to 
a  judgment,  ar?  not  controlling  upon  the 
national  courts  because  this  is  not  a  case 
where  those  courts  are  bound  to  follow  the 
decisions  of  the  State  court. 

"  Even  il  it  can  be  said,  in  accordance 
with  those  decisions,  that  a  verdict  created 
a  fixed  liability,  yet  it  is  not  a  fixed  liabil- 
ity evidenced  by  a  judgment  or  instrument 
in   writing,   conditions  which   must  by  the 


present   act,   be  complied   with   before  even 
a  fixed  liability  can  become  a  provable  debt." 

84.  iMoore  v.  Douglas  ( C.  C.  A.,  9th  Cir. ) , 
36  Am.  B.  R.  740,  230  Fed.  399. 

85.  Turner  v.  Turner  (D.  C,  Ind.),  6 
Am.  B.  R.  289,  108  Fed.  785. 

A  decree  for  alimony  is  neither  a  fixed  lia- 
bility evidenced  by  a  judgment  nor  a  debt 
within  the  meaning  of  the  bankrupt  act 
Wetmore  v.  Wetmore,  196  U.  S.  68,  13  Am. 
B.  R.  1,  49  L.  Ed.  390,  25  Sup.  Ct.  172. 

A  father's  liability  under  an  agreement 
with  his  divorced  wife  to  pay  her  for  the 
support  of  his  minor  children  until  they 
respectively  become  of  age  is  not  a  prov- 
able debt  against  his  estate.  I>unbar  v. 
Dunbar,  190  U.  S.  340,  10  Am.  B.  R.  139, 
47  L.  Ed.-  1084,  23  Sup  Ct.  757.  See  also 
In  re  Hubbard  (D.  C,  111.) ,  3  Am.  B.  R.  5£8, 
&8  Fed.  710. 

86.  iFor  instance:  See  In  re  Lewensohn 
(D.  C,  N.  y.),  3  Am.  B.  R.  596,  99  Fed.  73; 
In  re  Cole  (D.  C'N.  Y.),  5  Am.  B.  R.  760, 
108  Fed.  837,  and  In  re  Sullivan  (Ref., 
N.  Y.),  2  Am.  B.  R.  30.  And  examine  In 
re  Fife  (D.  C,  Pa.),  6  Am.  B.  R.  258,  100 
Fed.  880. 

87.  See  discussion  under  Section  Sixty- 
seven  of  this  work.  Doyle  v.  Heath  (Sup. 
Ct.,  R.  I.),  4  Am.  B.  R  705,  22  R.  I.  213; 
In  re  Pease  (Ref.,  N.  Y.) ,  4  Am.  B.  R.  547. 

88.  Matter  of  Berlin  Dye  Works  and 
Laundry  Co.  .(D.  C,  Cal.),  34  Am.  B.  R.  823, 
1225  Fed.  683  (revg.  34  Am.  B.  R.  452), 
holding  that  a  judgment  of  tue  Suj-erior 
Court  of  California  directing  the  payment  of 
money,  from  which  the  defendant  had  ap- 
pealed, but  without  giving  a  supersedeas 
bond,  at  the  time  a  petition  in  bankruptcy 
was  filed  against  him,  is  a  final  judgment  and 
provable  in  bankruptcy;  affd.  sub.  nom.  Moore 
V.  Douglas  (C.  C.  A.,  9th  Cir.),  36  Am.  B. 
R.  740,  230  Fed.  399.  Compare  In  re  Yates 
(i>.  C,  Cal.),  8  Am.  B.,  R.  69,  114  Fed.  365; 
In. re  Sheehan,  Fed.  Cas.  12,737. 
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the  action  has  terminated,  and  such  action  is  pending  until  its  final  determina- 
tion on  appeal,  or  until  the  time  for  appeal  has  passed,  such  judgment  is  not 
a  "fixed  liability  absolutely  owing  at  the  time  of  filing  the  petition"  if  an 
appeal  was  pending  at  such  time.^*  A  claim  evidenced  by  a  judgment  recov- 
ered more  than  ten  years  prior  to  bankruptcy  is  not  provable,  unless  renewed 
as  required  hy  statute.^"  A  judgment  barred  by  the  statute  of  limitations  is 
a  provable  claim,  where  it  may  be  enforced  under  the  State  statute  in  the 
discretion  of  the  court.®^  A  judgment  note,  with  a  waiver  of  exemptions,  is 
a  provable  claim.®^  And  so  is  a  judgment  for  damages  for  a  breach  of  promise 
of  marriage.®^    But  a  judgment  for  a  penalty  is  not  a  provable  debt.®* 

(2)  Impeaching  judgments. —  Here  the  English  doctrine  is  much 
broader  than  our  own.®®  Full  faith  and  credit  being  necessarily  given  to  the 
judgments  of  the  State  courts  when  pleaded  in  the  Federal  courts,  it  was, 
under  the  former  law,  held  that  a  judgment  of  a  State  court  could  not  be 
impeached  when  presented  as  a  claim  in"1jan.kruptcy,  but  resort  must  be  had 
to  the  State  court.®'  That  it  is  conclusive  between  thq  bankrupt  and  the 
judgment  creditor  is  elementary.  But  where  the  rights  of  general  creditors 
have  intervened,  the  English  rule  that  such  a  judgment  is  but  prima  facie 
evidence  of  a  provable  debt  is  fairer.  The  law  in  the  United  States  seems, 
however,  to  be  that  the  trustee  or  a  creditor  may  attack  it  in  the  bankruptcy 
proceeding  for  fraud  or  collusion,  but  not  otherwise.®*  "A  judgment  not  reg- 
ular on  its  face,  or  by  a  court  which  did  not  have  jurisdiction  of  the  subject- 
matter,  may  of  course  be  attacked  anywhere ;  but  jurisdiction  need  not  affirm- 
atively appear,®®  nor  can  the  recitals  of  the  judgment,  as  a  rule,  be  contradicted 
in  a  collateral  proceeding.  Where  the  amount  of  a  claim  has  been  determined 
by  a  State  court,  and  judgment  entered  therein,  such  judgment  is  conclusive 
upon  the  bankruptcy  court,  and  the  judgment  creditor  will  not  be  permitted 
to  prove  for  a  greater  amount.'** 

89.  Matter    of    Berlin    Dye    Works    and      negan  v.  Hall    (UT.  Y.  Sup.  Ct.),  6  Am.  B. 
Laundry   Co.    (Ref.,    Cal.),    34   Am.    B.    E.      E.  648,  35  Misc.  773,  72  N.  Y.  Supp.  347. 
492  affd.   sub.   nom.   Moore  v.   Douglas    (C.  94.  Matter  of  Abrahamson  and  Pickhand- 

-C.  A.,  9th  Cir.),  36  Am.  B.  R.  740,  230  Fed.  ler   (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  156, 

399,  holding  that  under  California  Code  of  210  Fed.  878. 

Civil  Procedure,  §  577  judgment. is  not  final  96.  See  In  re  Phelps  (Ref.,  N.  Y.),  3  Am. 
until  time  to  appeal  has  passed,  or  a  deter-  B.  R.  434;  affd.  on  review  without  opinion, 
mination  on  appeal,  in  which  the  court  said :  and  cases  cited ;  and  in  general,  see  cases 
"  Cases  in  States  where  judgments  become  digested  Am.  Bankr.  Dig.  §  820. 
firfal  and  binding  and  may  be  resorted  to  and  97.  In  re  Campbell,  Fed.  Cas.  2,349 ;  Mo- 
used as  evidence  and  for  all  purposes  for  Kinsey  v.  Harding,  Fed.  Cas.  8,8©6;  In  re 
which  a  judgment  may  be  resorted  to,  im-  Burns,  Fed.  Cas.  2,183.  Contra:  Ex  parte 
mediately  upon  their  rendition,  are  clearly  CNeil,  Fed.  Cas.  10,527. 
distinguishable  from  judgments  rendered  in  98.  See  Candee  v.  Lord,  2  N.  Y.  269.  And 
the  courts  of  the  State  of  California  and  compare  Hassell  v.  Wilcox,  130  U.  S.  493, 
which  are  not  final  until  their  final  determi-  32  L.  Ed.  1001,  9  Sup.  Ct.  590. 
nation  upon  appeal  or  until  the  time  for  ap-  Attack  by  creditors. —  The  reduction  of  an 
peal  has  passed.  Such  is  the  case  of  Re  Shee-  alleged  debt  to  judgment  in  a  State  court 
han,  8  N.  B.  E.  345,  Fed.  Cas.  12,737 ;  In  re  _  before  bankruptcy  does  not  exempt  it  fr'yi 
Lorde  (D.  C.,  N.  Y.),  16  Am.  B.  R.  201,  144  "  attack  by  or  on  behalf  of  creditors  who  would 
Fed.  320."                                              '  be  injuriously  affected  by  its  allowance,  whten 

90.  In  re  Farmer  (D.  C,  N.  Car.),  9  Am.  such  allowance  is  sought  in  bankruptcy  pro- 
B.  R.  19,  116  Fed.  763.  ceedings.     Matter  of  Continental  Engine  Co. 

91.  In   re  Rebman    (C.   C.   A.,  9th  dr.),  (C,  C.  A.,  7th  Cir.),  37  Am^B.  R.  1.02,  234 
17  Am.  B.  R.  767,  150  Fed.  759.  Fed.  58. 

92.  Claster  v.   Soble,   10  Am.   B.   R.   446,  99.  In   re  Columbia  Real  Estate   Co.    (D. 
22  Pa.  Super.  Ot.  631.  C,  Ind.),  4  Am.  B.  R.  411,  101  Fed.  965. 

93.  In  re  MdCauley  (D.  C,  N.  Y.),  4  Am.  100.  Handlan   v.   Walker    (C.   C.   A.,   8th 
B.  R.  122,  101  Fed.  223;  In  re  File  (D.'C,  Cir.),  29  Am.  B.  R.  4,  200  Fed.  566. 

Pa.),  6  Am.  B.  R.  258,  109  Fed.  880;   Fin- 
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d.  Evidenced  by  an  instrnment  in  writing-^— (1)  In  geneeai. —  To  be  prov- 
able under  this  subdivision,  a  debt,  if  not  a  judgment,  must  rest  on  an  instru- 
ment in  writing.^'^  .  An  instrument  in  writing  includes  any  document  or 
written  evidence  of  the  agreement  whence  the  debt  arises,  such  as  bonds  for 
definite  sums,  promissory  notes,  bills  of  exchange,  drafts,  checks  and  the  lite. 
A  bill  of  sale  to  secure  the.  purchase  price  of  goods  purchased  by  the -bank- 
rupt may  be  unenforceable  against  the  other  creditors,  because  unrecorded, 
but  a  claim  for  the  unpaid  purchase  price  i§  nevertheless  provable  as  an 
unsecured,  claim  against  the  bankrupt's  estate.^*® 

(2)  Bills  and  notes. — (I)  In  general. — A  note  or  bill  of  exchange  is 
provable  against  the  bankrupt  maker ;  it  is  the  debt  evidenced  by  the  note  which 
is  provable.  A  usurious  note  is  not  provable,^"®  but  where  the  claim  could  be- 
'  established  apart  from  such  note  and  unaffected  .by  it,  the  creditor  should  be 
permitted  to  prove  it."*  And  so  while  the  mere  giving  of  notes  to  evidence 
or  in  prepayment  of  a  clearly  conditional  obligation  would  not  annul  the  con- 
dition or  make  an  otherwise  unprovable  claim  allowable  in  bankruptcy,  the 
provision  in  the  agreement  that  notes  are  to  be  given  and  that  they  shall  be 
negotiable  is  evidence  of  the  intention  of  th&  parties  that  the  amounts  stated 
in  the  notes  are  to  be  payable,  in  any  event.-''^^  Where  a  note  is  given  for  a 
gambling  debt,  and  indorsed  by  the  holder  to  the.  claimant,  the  burden  is  on 
him  to  show  that  he  is  a  holder  in  due  course.-^"® 

(II)  Wlio  may  prove  hecause  of  promissory  not'e}'^ — The  holder  of  a  prom- 
issory note  permitting  him  to  prove  it  against  the  maker's  estate  is  one  who  has 
a  legal  interest  in  it,  and  a  mere  dummy  cannot  be  considered  such  holder.*"® 
Where  one  of  two  or  more  joint  makers  of  a  note  is  a  bankrupt,  each  of  the 

101.  As  to  sufficiency  of  instrument  to  bind  A.,   6th  Cir.),  33  Am.  B.  E.   704,  219   Fed. 

parties,   see  Matter  of  Structural  Steel  Co.  851. 

(Eef.,  Ohio),  13  Am.  B.  R.  373.  102.  In  re  Burlage  Bros.    (I>.  C,  la.),  22 

Return  on  cancellation  of  lease  by  lessor  Am.  B.  R.  410,  169  Fed.  1006. 

when  property  was  obtained  by  a  bankrupt  103.  Matter  of  Wilde's  Sons  (D.  C,  N".  Y.), 

under   a.  lease  terminable  at  the  option   of  13  Am.  B.  R.  217,  133  Fed.  562,  stating  the 

the  lessor,  and  the  lessee  agreed  tO'  pay  on  law  as  to  the  rights  of  banks  in  respect  to 

the  termination  of  the  lease  a  fixed  return  usurious  eontracte. 

charge,  it  was  held  that  the  lessor  having  104.  In  re  Robinson  (D.  C,  Mass.),  14  Am. 

terminated   the    lease  .within    the   time   for  B.  R.  626,  136  Fed.  994. 

proving  claims,  his  action  in  so  doing  created  105.  Matter  of  Wisconsin  Engine  Co.    (C. 

a  fixed  liability  or  ascertained  amount  pres-  C.    A.,   7th   Cir.),    37    Am.    B.    R.    106,    234 

ently  payable  provable  under  section  63a  (1)  Fed.  281. 

of  the  .Bankruptcy   Act.     Matter   of  Clark  106.  In  re  Hill  &  Sona    (D.   C.,  Pa.),'  26 

Shoe  Company  (D.  C,  Mass.),  32  Am:  B.  R.  Am.   B.   E.-  133,   187    Fed.  214.     See   as  to 

238,  211  Fed.  341.  effect  of  loan  of  money  to  be  used  for  gambl- 

Amount  due  under  lease  of  personal  prop-  ing  purposes.  In  re  Norris  (D.  C,  Minn.),  26 

erty. —  Where  a  storekeeper  leases  apparatus  Am.  B.R.  945,  190  Fed.  101. 

for    conveying    cash    and    carrying    parcels  107.  As  to  proof  of  instruments  generally, 

under  a  contract  providing  that  in  case  of  see  Am'.  Bankr.  Dig.  §  883;   as  to  claims  of 

default    in    making    payments    the    whole  bankrupt's    indorsers    or   guarantors.    Id.    § 

amount  shall  become  due  without  notice  or  825 ;    as  to  claims  against  bankrupt  as  in- 

^mand   for  the  entire  period   of  the  lease,  dorser,  Id.   §  826. 

and  that  the  lessor  may  upon  the  bankruptcy  108.  Matter  of  Collins  (D.  C,  la.)    37  Am 

of  the  lessee  enter  the  premises  and  take  pos-  B.  E.  692,  235  Fed.  937.                     ' 

session  of  the  apparatus,  and  it  appears  that  Notes  executed  by  licensee.—  Provisions  of 

the  lessee  has  defaulted  in  the  payment  of  a   contract   for    an   exclusive  patent   license 

an  installment  of  rent  payable  in   advance,  examined  and  held  that  certain  notes  exe- 

prior  to  his  bankruptcy  and  that  thereafter  cuted  by  the  licensee  were  in  consideration 

the  lessor  took  possession  of  the  apparatus  of  the  grant  of  the  license  and  are  provable 

thereby  termmatmg  the  lease,  the  lessor  is  against  the  bankrupt  estate  of  the  licensee 

only  entitled  to  prove  his  claim  for  the  in-  Matter  of  Wisconsin  Engine  Co     (CO    A  " 

stallment  due  at  the  date  of  the  bankruptcy.  7'th  Cir.),  37  Am    B    E    lOfi    9^4  wL^    oaV' 

Matter  of  Miller  Bros.  Grocery  Co.    (C.  C.  '                        *" 
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other  joint  obligors  may  prove  against  his  estate  for  a  proportionate  share  of 
the  amount  which  they  have  been  required  to  pay  because  of  his  insolvency.^"* 
Although  a  note  has  been,  paid  by  an  endorser,  the  holder  may  prove  it  in  full 
against  the  estate  in  bankruptcy  of  the  maker,  and  receive  dividends  thereon. 
Any  surplus  over  the  amount  actually  due  the  holder  will  be  held  in  trust 
for  the  endorser. ^^^  The  holder  of  negotiable  paper  of  a  bankrupt  cannot,  by 
filing  a  claim  based  thereon  and  assigning  the  same  to  an  innocent  purchaser, 
defeat  the  right  of  the  trustee  in  bankruptcy  to  assert  defenses  against  the 
claim  which  he  could  have  interposed  had  th&  claim  not  been  assigned.*" 

(Ill)  Notes  of  corporations. —  Notes  of  a  bankrupt  corporation,  given  for 
the  purchase  of  stock  of  another  corporation  if  authorized  by  its  charter,  and 
in  the  absence  of  fraud,  are  valid  claims  against  it.^^^  A  claini  of  an  accolnmo- 
dation  indorser  on  a  note  made  for  the  benefit  of  a  cZe/ac^o  corporation  which 
he  paid  in  full,  may  be  allowed,  in  bankruptcy  proceedings  of  the  corpora- 
tion.^^* A  note  given  by  a  corporation  for  the  'indebtedness  of  another,  for 
which  it  is  in  no  way  responsible,  is  not  provable  against  the  corporation.-'**, 
Notes  given  by  the  executive  officers  of  a  corporation,  in  their  individual  names, 
the  proceeds  of  which  are  used  for  corporate  purposes,  are  provable  against  the 
corporation.^'®  Notes  given  for  the  payment  of  corporate  stock,  transferred 
without  being  stamped  as  required  by  a  State  law,  are  provable  in  bankruptcy. 


109.  WrigM  V.  Ruraph  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  B.  235,  238  Fed.  138. 

110.  Young  V.  Gordon  (C.  C.,A.,  4th- Cir.), 
33  Am.  B.  R.  522,  219  Fed.  168. 

111.  Matter  of  Partridge  Lumber  Co.  (D. 
C,  N.  J.),  33  Am.  B.  R.  537,  215.  Fed.  973. 

112.  In  re  N".  Y.  Car  Wheel  Works  (D.  C., 
N.  Y.),  15  Am.  B.  R.  571,  141  Fed.  430; 
8.  c,  14  Am.  B.  R.  595,  139  Fed.  421.  But 
see  In  re  Smith  Lumjber  Co.  (D.  C.,  Tex.), 
13  Am.  B.  R.  123,  132  Fed.  618,  holding 
that  where  the  purchase  of  its  own  stock 
hy  a  corporation  renders  it-insolvent  and  re- 
sults in  a  fraud  upon  the  rights  of  creditors, 
a  note  given  upon  such  purchase  in  the  hands 
of  the  payee  is  not  provable. 

Notes  of  bankrupt  corporation. —  Notes 
signed  by  a  bankrupt  corporation  by  its 
president  and  secretary  and  which  are  under 
the  corporate  seal  and  were  given  for  moneys 
ind.isputably  advanced  at  the  time,  are  priina 
facie  a  liability  of  the  bankrupt.  Spencer  v. 
Lowe  (C.  C.  A.,  »th  Cir.),  29  Am.  B.  R.  876, 
198  Fed.  361. 

113.  Matter  of  Kelley  &  Co. .  (D.  C,  Conn.) , 
32  Am.  B.  R.  877,  215  Fed.  155. 

114.  Corporate  notes  for  payment  of  debt 
of  another. — ^In  the  case  of  Mapes  v.  Ger- 
man Bank  (C.  C.  A.,  8th  Cir.),  23  Am.  B. 
R.  713,  176  Fed.  89,  the  court  said:  "The 
oflBcers  of  a  trading  corporation  undoubtedly 
have  autiiority  to  m£ike  and  deliver  its 
promissory  notes  for  the  just  debts  of  the 
corporation,  and  the  acts  of  such  officers  in 
this  regard  are  presumed  to  be  lawfully  done, 
when  no  notice  to  the  contrary  is  received 
by  the  holder  of 'the  paper.  But  it  is  bevond 
the  powers  of  the  corporation  and  its  officers 
alike  to  make  accommodation  paper,  or  to 
guarantee  or  to  pay  the  obligations' of  others 
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in  which  it  has  no  interest,  and  frpm  which 
it  derives  nq  benefit." 

Assumption  of  debts  of  old  corporation  by 
new  corporation. — ■  Where  a  new  corporation 
was  organized,  upon  the  failure  of  a  prior 
corporation,  the  stockholders  being  different 
from  the  old  in  numbers  and  proportion  of 
stock  held,  and  the  debts  of  the  former  cor- 
poration' not.  having  been  assumed,  by.  the  new 
corporation,  nor  the  entire  assets  of  the  old 
tfiken  over,  and  where  a  bank  holding  the 
notes  of  the  old  corporation  took  the  notes  of 
the-  new  one  with  the  proceeds  of  which  the 
old  notes  were  taken  up,  tp  the  knowledge 
of  the  bank,  there. was  no  valuable  considera- 
tion moving  to  the  new  corporation  fpr  tak- 
ing up  the  notes  of  the  oM  and  thebank 
was  chargeable  with  notice,  of  such  want  of 
consideration  and  could  not  prove  the  new 
notes  against  the  ^t^te  in,  bankruptcy  of 
the  new  corporation.  In  re  Standard  Cloth- 
ing Co.  (D.  €.,  Ala.),  26  Am.  ,B.  R.  124,  187 
Fed.  172. 

115.  Loans  evidenced  by  notes  of.  officers, 
of  bankrupt.-TvA  claim  upon  a  loan,  evidenced 
by  the  individual  notes  of  the  executive  offi- 
cers of  the  bankrupt  corporation,  ia  provable 
against  the  corporation,  where  it  appears 
that  the  loan  was  actually,  made  to  it,  and 
that  the  notes  were  taken  by  the  officers 
merely  for  business  reasons.  Flower  v. 
Central  National  Bank  (C.  C.  A.,  8th  Cir.), 
35  Am.  B.  R. -79,  223  Fed.  323;.  Hogin  v. 
Central  National  Bank  (C.  C.  A.,  8th  Cir.j, 
35  Am.  B.  Ri  81,  223  Fed.  325.  Claim  by 
purchaser  of  a  note,  executed  in  the  name 
of  a  bankrupt  corporation  by  its  president, 
disallowed,'.  Matter  of  Continental:  Engine 
Co.  (C.  C.  A.,  7th'Cir.),  37  Am.  B.  R.  102, 
234  Fed.  58.  .■  i 
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notwithstanding  the  State  law  forbids  legal  proceedings  in  the  State  court 
based  on  the  transfer  of  stock  for  which  the  notes  were  given. ^" 

(3)  Stipulation  foe  payment  of  collection  fees. —  Collection  fees 
stipulated  to  be  paid  in  a  promissory  note  due  before  the  filling  of  the  maker's 
petition  in  bankruptcy,  but  which  was  not  placed  in  the  hands  of  an  attorney 
for  collection  until  after  such  time,  are  not  absolutely  owing  at  the  time  of 
the  filing  of  the  petition  and  are  not  provable. ^^'^  The,  stipulation  to  pay  a 
certain  sum  as  the  expense  of  collection  does  not  create  a  "fixed  liability" 
where  no  services  were  rendered  in  making  the  collection  before  the  bank- 
rutcy.^^*  Where  such  notes  are  placed  in  the  hands  of  an  attorney  for  col- 
lection prior  to  adjudication  the  fees  stipulated  are  provable.^^® 

(4)  Interest. —  Su^bdivision  (1)  permits  the  proof  of  a  debt  evidenced 
by  a  written  instrument,  "with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  (the  time  of  filing  the  petition)  or  with  a  rebate 
of  interest  upon  such  as  wfere  not  then  payable  and  did  not  bear  interest." 
As  a  provable  debt  a  note  or  other  instrunient  in  writing  is  limited  to  the 
principal  and  interest  thereon  that  would  have  been  recoverable  at  the  tiine 
of  the  filing  of  the  petition  in  baiikruptcy.^**  The  interest  due  at  such  tune 
is  a  part  of  the  provable  debt.-*^^  Interest  stops  on  all  unsecured  debts  at  such 
time.^^^  But* this,  rule  has  no  application  to  estates  which  are  solvent. ^^  If 
the  debt  is  due  subsequent  to  bankruptcy  only  the  interest  due  at  the  time  the 
petition  is  filed  can  be  added ;  the  interest  not  then  accrued  must  be  rebated.^*^ 


116.  Matter  of  WyDy;  Jr.  (D.  C,  N.  Y.), 
32  Am.  B.  E.  145,  210  Fed.  954. 

117.  In  re  Keeton    (D.  C,  Tex.).  11   Am. 

B.  R.  367,  126  Fed.  426;  s.  c.  11  Am.  B.  E. 
370,  126  Fed.  429;  In  re  Gariington  (D.  C, 
Tex.),  8  Am.  B.  E.  602,  115  Fed.  999;  In  re 
Gebhard  (D.  C,  Pa.),  15  Am.  B.  E.  381,  140 
Fed.  571;   In  re  Thompson  Milling  Co.    (D. 

C,  Tex.),  16  Am.  B.  E.  454,  144  Fed.  314; 
In  re  Hersey  (D.  C,  la.),  22  Am.  B.  E.  863, 
171  Fed  998;  British  &  American  Mortage 
Co.  V.  Stuart  (C.  C.  A.,  5th  Cir.),  31  Am. 
B.  R.  465,  210  Fed.  425,  holding  that  a  claim 
for  attorhey's  fees  based  upon  a  mortgage 
which  provides  that  the  mortgagor  shall  pay 
attorney's  fees  and  the  costs  of  collection,  is 
not  provable  where  the  mortgage  was  not  due 
at  the  date  of  bankruptcy.  ■  See  Am.  Bankr. 
Dig.  §  824. 

lis;  MeCabe  v.  Patton  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  E.  335,  174  Fed.  217. 

A  statute  authorizing  such  a  stipulation 
on  a  promissory  note  cannot  be  extended  to 
include  such  a  stipulation  in  a  chattel  mort- 
gage. Bnt  if  the  services  of  an  attorney  in 
the  collection  of  such  a  note  hau  been  per- 
formed prior  to  the  filing  of  the  petition  the 
fees  stipulated  to  be  paid  would  have  been 
provable  as  a  debt  against  the  estate  of  the 
bankrupt.  In  re  Chadwick  (D.  C,  Ohio), 
15  Am.  B.  E.  528,  140  Fed.  674. 

119.  In  re  Edens  &  Co.  (D.  C,  So.  Car.), 
18  Am.  B.  E.  643,  151  Fed.  940;  Merchants' 
Bank  v.  Thomas  (C.  C.  A.,  5th  Cir.),  10 
Am.  B.  E.  299,  121  Fed.  306. 

Only  reasonable  fee  allowed. —  Where  bank- 
rupts gave  to  claimant  bank  certain  notes 
which  contained  provisions  that  in  case  they 
were  not  paid  when  due  and  payable  and  if 


they  were  placed  in  the  hands  of  an  attorney 
for  collection,  the  holder  should  be  paid  10% 
additional  on  the  principal  and  interest  due 
thereon,  as  an  attorney's  fee,  such  provision 
called  for  the  payment  only  of  a  reasonable 
attorney's  fee  for  services  actually  rendered  ■ 
in  conformity  with  its  terms.  Mechanics' 
Amerieari  National  Bank  v.  Coleman  (C.  C. 
A.,  8th  Cir.),  29  Am.  B.  E.  396,  204  Fed. 
24. 

120.  In  re  Chandler  (U.  C.  A.,  8th  Cir.), 
25  Am.  B.  B.  865,  184  Fed.  387.  As  to  proof 
of  interest  generally,  see  Am.  Bankr.  Dig. 
§  848. 

121.  In  re  Fenn  (D.  C,  Vt.),  22  Am.  B. 
E.  833,  172  Fed.  020. 

When  interest  allowable. —  Interest  is  al- 
lowable on  claims  strictly  against  the  assets 
of  a  bankrupt  only  up  to  the  time  of  filing 
the  petition  in  bankruptcy.  Where  the  pro- 
ceeds, derived  from  the  sale  by  the  trustee 
of  the  real  property  of  the  bankrupts'  de- 
ceased husband,  which  descended  to  her  sub- 
ject to  "an  equitable  lien  for  his  debts,  are 
more  than  suflScient  to  pay  the  principal  of 
his  debts, '  interest  should  be  allowed  until 
the  date  of  the  sale.  Matter  of  McAusland 
(D.  C,  N.  J.),  37  Am.  B.  R.  519,  235  Fed. 
173. 

122.  Sexton  v.  Dreyfus,  219  U.  S.  339,  25 
Am.  B.  E.  363,  365.  55  L.  Ed.  244,  .31  Stip. 
Ct.  256;  Shawnee  County  v.  Hurley'  (C.  C 
A.,  ath  Cir.),  22  Am.  B.  E.  209,  94  C.  C.  A 
362,  169  Fed.  92. 

123.  Matter  of  McAusland   (DC    NT) 
37  Am.  B.  E.  519,  235  Fed.  173  " 
or^!*-  I"  re  Chandler  (C.  C.  A.,  7th  Cir.), 
25  Am^  B.  E.  865,  184  Fed.  887.     See  also 
In  re  Orne,  Fed.  Gas.  10,5«1. 
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The  rate  of  interest  of  course  depends  upon  the  State  law;  if  the  rate  is 
usurious  only  the  amount  legally  chargeable  may  be  included  as  a  part  of  the 
debt,  unless  the  usury  affects  the  validity  of  the  note,  in  -which  case  the  entire 
debt  is  vitiated.^^ 

e.  Indorser  and  surety  debts. — (1),  Liability  of  indoesees. —  The  present 
statute  contains  no  equivalent  to  §  5069  of  the  Revised  Statutes  ;^^®  and  it 
was  for  some  time  doubted  whether  an  indorser  whose  liability  became  j&xed 
after  the  bankruptcy  could  prove  against  the  bankrupt's  estate.-'^  It  is  now 
thought  that,  in  spite  of  this  omission  and  the  persuasive  argument  based 
on  the  harinonies  of  the  statute,  contra,,^^^  such  liabilities,  because  on  "con- 
tract, express  or  implied,"  are  provable.  The  rules  of  law  applicable  when 
the  indorser  or  surety  is  already  liable  for  a  debt  of  the  bankrupt  have  been 
corisidered.^^  His  claim  is  in  no  sense  contingent,  for  he  proves  the  fixed 
liability  of  the  bankrupt  to  the  principal  debtor.  But  where  such  person  is 
merely  an  accommodation  party,  he  will  not  be  allowed  to  prove  his  debt.  ■'^^'* 
Where  the  liability'  of  an  indorser  becomes  fixed  after  his  petition  is  filed, 
and  prior  to  the  expiration  of  the  time  for  proof  of  claims,  it  is  provable  as 
a  debt.^^     Where  the  indorsers  of  the  notes  of  a  bankrupt  corporation  take 


125.  In  re  Worth  (D.  C,  la.),  12  Am.  B. 
E.  566,.  130  Fed.  827.  See  In.  re  Kellogg 
(C.  C.  A.,  2d  Oir.),  10  Am.  B.  E.  7,  121  Fed. 
333 

1!86.  Act  of  186Y,  §  19. 

127.  See  In  re  S'chaefer  (D.  C,  Pa.),  5  Am. 
B.  E.  92,  104  Fed.  973,  as  overruled  by  the_ 
same  judge  in  In  re  GerSon  (D.  C,  Pa.),  5 
Am.  B.  E.  89,  105  Fed.  891 ;  the  later  ruling, 
afifd.  s.  c,  6  Am.  B.  E.  11,  107  Fed.  897. 
See  also  In  re  Marks  (Eef.,  N.  Y.),  6  Am. 
B.  E.  641. 

128.  Thus  see  Collier  on  Bankruptcy  (3d 
ed.),  pp.  382,  383. 

129.  See  discussion  under  Sections  Sixteen 
and  Fifty-seven  of  this  work.  Compare  In 
re  Smith  (Eef.,  N.  Y.),  I  Am.  B.  E.  37; 
Smith  V.  Whe'eler,  5  Am.  B.  R.  46,  55  N.  Y. 
App.  Div.  170,  ©6'  N.  Y.  Supp.  780;  Hayer 
V.  Corastock  (Sup.  Ct.,  la.),  7  Am.  B.  E.  493, 
115  Iowa  187;  In  re  Lamon  (D.  C,  N.  Y.), 
22  Am.  B.  E.  635,  171  Fed.  516;  Whitwell  v. 
Wright  (Sup.  Ct.,N.  Y.),  23  Am.  B.  E.  747, 
136  App.  Div.  246,  120  N.  Y.  Supp.  1065. 

130.  In  re  Dunningan,  2  N.  B.  N.  Eep.  755; 
Compare,  on  this  general  subject,  Zartman 
V.  Hines  (Eef.,  N.  Y.),  6  Am.  B.  E.  139. 

131.  Moeh  V.  Market  St.  Nat-  Bank  (C.  C. 
A.,  3d  Cir.),  6  Am.  B.  E.  11,  107  Fed.  897; 
In  re  Snrith  (D.  C,  E.  I.),  17  Am.  B.  R.  112, 
146  Fed. -912;  In  re  Semmer  Glass  Co:  (C.  0. 
A.,  2d  Cir.),  14  Am.  B.  E.  25,  135  Fed.  77; 
Gorman  v.  Wright  (C.  C.  A.,  4th  Cir.),  14 
Am.  B.  E.  135,  136  Fed.  164;  Heyman  v. 
Third  Nat.  Bank  (D.  C,  N.  J.),  32  Am. 
B.  E.  716,  216  Fed.  685. 

Reimbursement  to  indorsers. —  Where  cer- 
.  tain  directors  of  a  bankrupt  corporation  hav- 
ing indorsed  notes  which  were  discounted 
and  the  proceeds  used  in  the  company's  busi- 
ness, paid  the '  notes  at  maturity,  they  are 
as  much  entitled  to  reimibursement  as  if  each 
had  contributed  his  share  in  cash  and  will 
be    permitted    to    prove    a    claim    therefor 


against  the  banlcrupt's  estate.  In  re  Sal- 
vator  Brewing  Co.,  (C.  0.  A.,  2d  Cir-.),  28 
Am.  B.  R.  56,  193  Fed.  989. 

Trustee  of  indorser  also  trustee  of  maker. 
—  Where  a  partnership  and  each  of  its  two 
members  have  been  adjudiqated  bankrupt  and 
the  trustees  of  the  firm  are  also  trustees  of 
each,  individual  member,  under  the  provisions 
of  sections  172,  185  and  186  of  the  New  York 
Negotiable  Instruments  Law,  a  claim,  based 
upon  notes  made  by  one  of  the  bankrupts  and 
indorsed  by  the  other  member  of  the  firm 
and  which  had  not  matured  when  bankruptcy 
intervened,  is  provable  against  the  individual 
estate  of  such  indorser,  although  no  notice  of 
non-payment  was  given  to  him.  In  re  Mc- 
Intyre  &  Co.  (D.  C,  N.  Y.),  28  Am.  B.  E. 
459,  W»  Fed.  579.        - 

Contingent  liability  of  endorser. — A  surety 
or  an  indorser  for  a  bankrupt,  whose  liabil- 
ity is  contingent,  cannot  prove  a  claim  of  his 
own  by  reason  of  such  liability.  It  is  only 
the  creditor's  claim  Which  is  provable.  An 
indorser  on  the  note  of  a  bankrupt  who  pays 
the  note  cannot  prove  a  claim  on  the  note  and 
also  on  the  implied  promise  of  the  bankrupt 
made  at  the  time  of  the  indorsement  to  repay 
him'  in  case  he  is  compelled  to  pay  such  note. 
A  corporation  prior  to  bankruptcy  executed 
a  trust  mortgage  tq  secure  bonds  issued  and 
delivered  to  secure  indorsers  of  its  notes. 
On  the  foreclosure  of  the  mortgage  after 
bankruptcy  of  the  corporation  a  deficiency 
judgment  was  entered,  and  the  trustee  uMde^ 
the  mortgage  filed  a  proof  oi  claim  based 
thereon.  The  notes  were  all  assigned  to  one 
party  who  advanced  money  to  the  indorsers 
who  paid  said  notes.  Held,  that  the  claim 
on  the  deficiency  judgment  should  be  rejected, 
but  the  claim  on  the  notes  should  be  allowed 
without  deduction  on  account  of  the  enforce- 
ment of  the  collateral ;  that  on  taking  up  the 
notes  the  indorsers  were  entitled  to  prove 
their  claims  for  the  full  amount  thereof  and 
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up  the  notes  and  the  bonds  of  the  corporation  held  as  collateral  are  turned  over 
to  such  indorsers,  the  latter  are  then  in  the  attitude  of  sureties,  having  paid 
the  principal  debt  of  the  principal^  and  are  therefore  subrogated  to  the  col- 
lateral held  by  the  creditor. ^*^  Where  one  of  the  indorsers,  who  pay  the  note 
or  become  liable  therefor,  is  a  bankrupt,  i  the  indorsers  may  prove  a  propor- 
tionate share  of  the  note  against  the  co-'indorser.^^*  ' 

(2)  Surety  and  coepoeate  bonds, —  Where  the  liability  o£  the  principal 
upon  an  administration  bond  has  been  legally  liquidated  and  ascertained,  both 
as  to  the  amoimt  and  the  person  to  vyhom  due,  so  as  to  fix  the  liability  of 
the  surety  thereon  at  the  time  of  the  filing  of  a  petition  in  bankruptcy,  by  Or 
against  such  surety^  such  liability  is  a  provable  debt.^^*  ,  The  liability  of  a 
surety  on  a  bond  of  an  ofiicer  whose  duty  it  is  to  collect  and  pay  over  public 
funds  becomes  fixed  on  the  officer's  failure  to  make  payments  of  the  money 
collected,  and  if  such  failure  occurs  prior  to  the  adjudication  of  the  bank- 
rupt surety,  such  liability  is  provable  against  his  estate.^*^  And  in  the  case 
of  an  indemnity  bond  to  secure  the  performance  of  a  building  contract,  a 
bankrupt  principal  is  relieved  from  his  obligation-  upon  discharge,  and  the 
surety  may  pay  it  off  and  be  subrogated  to  the  rights  of  the  creditor  and  have  the 
pro  rata  part  of  the  bankrupt's  estate  applied  to  the  principal  debt.^^®  Where 
a  surety  pays  the  amount  of  the  damages  secured,  he  is  entitled  to  share  with 
all  the  creditors  of  the  bankrupt,  but  not  to  the  prejudice  of  the  beneficiary 
obligees  of  the  bond.^^'^  Corporate  bonds  issued  under  proper  statutory  author- 
ity to  secure  the  payment  of  money  borrowed  for  the  transaction  of  the  busi- 
ness of  the.  corporation  are  valid  claims.^^*  The  holders  of  the  bonds  of  a 
corporation,  secured  by  a  trust  mortgage  on  the  property  of  the  corporation, 

receive  a  dividend  on  the  full  amount  of  such  802;    Murphy   v.    Nicholson    (N.    J.    Ct.    of 

claims  and,  then   apply  the  proceeds  of  the  Errors  and  App,),  34  Am.  B.  R.  670,  94  Atl. 

mortgaged  property  applicable  to  the  pay-  68 ;  United  States  v.  Illinois  Surety  Co.   ( C. 

ment  of  the  balance  of  the  claim  oh  the  honda  C   A.,   7th  Cir.),,  38   Am.    B.    R.    880,   226 

or  deficiency  judgment. .  Matter  of  ..Astoroga  Fed.  653. 

Paper  Co.   (D.  C,  N.  Y.),  87  Afli.  B.  R.  751,  Distribution  between  surety  of  bankrupt 

234  Fed.  792.'  a-ifl  other  creditors. — ^A  surety  company  gave 

132.  In  such  a  case  the  indorsers,  regarded  a  bond  securing  persons  furnishing  laibor  or 
as  sureties,  entitled  to  subrogation,  can  ob-  material  to  a  municipal  contractor.  In  ex- 
tain  no  more  from  the  collateral  originally  press  terms  the  obligation  was  joint  and  sev- 
delivered  to  the  creditor  than  the  creditor  eral.  By  a  contemporaneous  agreement  the 
itself  could  have  don3.  I'hey  can  claim  only  contractor  indemnified  the  surety  company 
the  amount  paid  by  them  with  interest,  and  against  any  payments  that  the  latter  migM 
upon  the  payment  of  such  sum  the  bonds  and  make  under  the  bond.  After  the  contractor 
other  bonds  issued  as  interest  thereon,  will  had  incurred  debts  exceeding  the  amount 
be  liquidated.  ,  Sauve  v.  Fleschutz  (C.  C.  A.,  of  the  bond  several  creditors  sued  both 
8th  Cir.),  34  Am.  B.  R.  49,  219  Fed.  542.  the     contractor     and     the     surety     in     the 

133.  Wright  v.  Riunph  ( C.  C.  A.,  5th  Cir. )  ^  State  court  and  the  surety  was  permitted  to 
38  Am.  B.  R.  235,  .238  Fed.  138.  pay  the  amount  of  its  liability  on  the  bond 

134.  Hibbard  v.  Bailey  (C.  C.  A.,  3d  Cir.),  into  court,  which  was  subsequently  distrib- 
12  Am.  B.  R.  104>  129  Fed.  575,  revg.  10  nted,  each  creditor  receiving  about  50  per 
Am.  B.  R.  545,  123  Fed.  185.  As  to  liability  cent,  of  his  debt.  Thereafter  the  contractor 
of  firm  on  note  given  to.  surety  of  one  of  was  adjudged  a  bankrupt  and  its  plant  sold 
the  members  on  an  oiBcial  bond,  see  In  re  by  the  trustee.  Held,  that  the  surety's  claim' 
Speer' Bros.  (D.  C,  Or.),  16  Am.  B.  R.  524,  for  the  amount  ijaid  into  court,  for  which  it 
144  !Fed.  910.  As  to  liability  under  bail  bond  also  held  a  judgment,  should  be  allowed ; 
to  United  States  for  person  indicted  for  steal-  but  other  creditors  must  credit  the  dividend 
ing  funds  of  a  bankrupt  estate,  see  In  re  received  from  the  State  court  ?md  confine 
Caponigri  (D.  C,  N.  Y.),  27  Am.  B.  R.  513,  themselves  to  the  balance.  Matter  of  Amer- 
103  Fed.  291.  ican   Product   Co.    (C,  C.   A.,   3d   Cir.),   35 

135.  Loeser  v.   Alexander    (C.   C.   A.,  6th  Am.  B.  R.  54,  224  Fed.  401. 

Cir.),  24  Am.  B.  R.  75,  176  Fed.  265.  137.  Matter  of  American  Product  Co.   (D. 

136.  Williams  et  al.  v.  U.  S.  Fidelity  Co.,-  C,  Pa.),  34  Am.  B.  R.  367,  222  Fed    126. 
236  U.  S.  549,  34  Am.  B.  R.  181,  59  L.  Ed.  188.  In  re  Waterloo  Organ  Co.   (C.  C.  A., 
713,  35   Sup.  Ct.  289,  revg.   28  Am.   B.  E.  2d  Cir.),  13  Am.  B.  R.  477,  134  Fed.  341. 
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and  not  the  trustee,  are  entitled  to  prove  their  individual  claims  on  the  bonds 
against  the  bankrupt  corporation.-^** 

f.  Liabilities  for  taxes. — While  taxes  are  not  in  a  strict  sense  debts,  they  / 
are  so  regarded  for  many  purposes  under  the  bankruptcy  act,  and  they 
are  legally  due  and  owing  on  the  day  they  are  assessed,  although  not  payable 
until  after  adjudication."**  While  technical  proof  of  them  is  not  required 
and  they  must  be  paid  even  if  not  presented  for  proof,  they  are  to  be  treated 
as  provable  debts  or  demands  embraced  in  the  class  "founded  upon  an  open 
account  or  upon  a  contract  express  or  implied,"  ■'^^  for  various  purposes  — 
including  that  of  computing  the  indebtedness  of  an  alleged  bankrupt."^  A 
sum  exacted  by  a  State  for  the  privilege  of  increasing  the  capital  stock  of  a 
corporation  is  a  provable  debt  entitled  to  a  pro  rata  distribution  v?ith  the 
debts  of  other  general  creditors."* 

g.  Other  debts  falling  within  this  paragraph. —  The  liability  of  a  director 
of  a  savings  bank  under  a  statute  for  loss  of  funds  embezzled  by  an  officer 
constitutes  a  "fixed  liability  absolutely  owing,"  within  the  meaning  of  this 
section.^**  An  agreement  by  a  son  to  pay  interest  on  a  certain  sum  to  his 
father  during  his  lifetime,  and  to  .  pay  the  principal  to  the  father's  heirs 
within  five  years  after  his  death,  is  not  a  "fixed  liability  absolutely  owing," 
and  the  amount  agreed  to  be  paid  is  not  a  provable  claim  against  the  son's 
bankrupt  estate."®  , 

IV.  OPEN  DEBT  ACCOUNTS:  CONTRACTS, 
a.  Debt  founded  on  open  account. — Subdivision  4  of  this  subsection  makes 
a  debt  "founded  on  an  open  account"  provable  and  allowable.  These  words, 
in  view  of  the  words  that  follow,  seem  almost  unnecessary.  It  is  meant 
thereby  to  permit  a  creditor  to  prove  for  a  balance  due  on  a  running  account 
between  him  and  the  bankrupt.  If  a  debt  is  founded  upon  an  open  account 
its  provability  is  not  affected  by  the  fact  that  the  creditor  has  elected  to  sue 
as  foT  a  fraudulent  conversion  rather  than  for  a  balance  due,""  or  for  damages 

139    Maekay  v.  Kandolph  Macon  Coal  Co.  B.  R.  525,  198  Fed.  634;  In  re  Flynn   (D.C. 

(C    C   A     Sth  Cir.),.24  Am.  B.  E.  719,  17®  Mass.),    13   Am.   B.   E.    720,   134   Fed.    145; 

Fed.  8*81.  '                                                        ,        .  In  re  Fisher  &  Co.    (D.  C,  K  J.),  17  Am. 

Bonds   payable   only   from   surplus  which  B.  E.  404,   148  Fed.   907.     See  Am.   Baiikr. 

has  never  existed. — ■  Where  bonds  of  a  bank-  Dig.  §  849.       , 

rupt  company  expressly  declare  on  their  face  141.  In  re  United  States  Button  Co.  (D.  C, 

that  both  the  principal  and  interest  are  pay-  Del.),  15  Am.  B.  R.  390,  140  fed.  495,  aflfd. 

able  only  out  of  certain  named  funds  to  be  17  Am.  B.  R.  565,  149  Fed.  48. 

created  out  of  the  surplus  earnings  of  the  142.  Kaw  Boiler  Works  y.  Schull  &  Ander- 

company,  and  there  never  have  been  any  sur-  son   (C.  C.-A.,  8th  Cir.),  36  Am.  B..  R.  531, 

plus  earnings,  there  cannot  be  a  fixed  liability  230  Fed.  587. 

absolutely  owing  to  the  holders  of  the  bonds.  143.  Matter  of  York  Silk  Mfg.  Co.   (D.  C, 

Synnott  V.  Tomlbstone  Consol.  Mines  Co.   (0.  Pa.),  26  Am:  B.  E.  650,  188  Fed.  735. 

C   A.,  &thCir.),  31  Am.  B..,E.  421,  208  Fed.  144.  In  re  Brown   (C.  C.  A.,  9th  Cir.),  21 

251.               '                            V,  Am.  B.  E.  123,  164  Fed.  673;  In  re  Walker 

A  provision  in  the  bonds  of  a. bankrupt  (C.  C.  A.,  9th  Cir.),  21  Am.  B.  R.  132,  164 

corporation,   that   at   maturity   any   surplus  Fed.  680.                                                   : 

shall  be  divided  between  the  bondholders  and  145.  In  re  Hartma.n   (D.  C,  Pa.),  21  Am. 

stockholders,  ^does   not   defeat   the   holders'  B.  R.  610,  166  Fed.  776, 

claim  to  prove  as  general  creditors  for  prin-  ;  146.  Crawford  v.  Burke,  195  U.  S.  176,  12 

cipal  and  interest.     Matter  of  Interboroiigh  Am.  B.:R.  659,  49  L.  Ed.  147,  25  Sup.  ,Ct.  9, 

Eealtv  Co.    (C.  C.  A.,  2d  Cir.),  34  Am.  Bi  revg.  201  111.  581;   Kreitlein  v.   Ferger,  238 

R  541,223  Fed.. 646.      -       '  U.  S.  21,  34  Am.  B.  R.  86i2,  59  L.  ed.  118, 

140.  In  re  Sherwood    (C.  C.  A.,  2d  Cir.),  435  Sup.  Ct.  685,  revg.  28  Am.  B.  R.  908, 

31  Am.  B.  R.  769,  210  Fed.  754;   Hecox  v.  52  Ind.  App.  199. 
TeUer  County   (C.  C.  A.,  8th  Cir.),  28  Am. 
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sustained  in  consequence  of  false  and  fraudulent  representations."''  Pay- 
ments made  by  the  bankrupt  on  an  open  account,  within  thej.  four  months' 
period  do  not  affect  the  provability  of  the  balance  due,  pji;ovided  the  ^net.  result 
of  transactions  evidenced  by  the  account  is  the  enrichment  of  the  bankrupt 
estate."* 

b,  Debt  founded  on  a  contract,   express   or  implied (1)    In  general. — 

Subdivision  4  also  provides  that  a  debt  may  be  proved  and  allowed  which  is 
"founded  on  a  contract,  express  or  implied."  These  are  the  most  generic 
and  valuable  words  in  the  subsection.  The  contract  must,  of  course,  be 
founded  on  a  legal  consideration,  not  against  public  policy,  and,  if  by  a  cor- 
poration, not  idtra  vires.^^^  The  claim  need  not  be  evidenced  by  a  judgment 
or  instrument  in  writing.  But  it  is  the  debt  resting  on  the  contract,  and  not 
the  contract  liability  that  is  provable.  If  there  is;  no  present  liability  under 
the  contract  when  proof  is  made  there  can  be  no  provable  claim.-'®*  Where  a 
contract  is  broken  by  the  bankruptcy  of  the  debtor,  damages  may  be  recovered 
for  the  breach; ^^^  But  if  the  contract  is  of  such  a  nature  that  it  may  be 
consummated  notwithstanding  the  bankruptcy  of  one  of  the  parties,  such 
bankruptcy  does  not  constitute  a  breach  Qf  the-  contract,  nor  does  it  authorize 


147.  Tindle  v.  Birkett,  205  U.  S.  183,  18 
Am.  B.  R.  121,  51  L.  Ed.  762,  27  ,Sup.  Ct. 
493,  aflfg.  15  Am.  B.  E.  179,  183  N.  Y.  267, 
76  N.  E.  25. 

148.  Wild  &  Co.  V.  Provident  Life  &  Trust 
Co.,  214  U.  S.  292,  22  Am.  B.  E.  109,  53  L. 
Ed.  .1003,  29  Sup.  Ct.  619;  Jaquith  v.  Alden, 
189  U.  S.  78,  9  Am.  B.  R.  733,  47  L.  Ed.  717, 
23  Sup.  Ct.  649.  In  the  case  of  Yaple  v. 
DaEl-Millikan  Grocery  Co.,  193  U.  S.  526, 
11  Am.  B.  E.  5«6,  48  L.  Ed.  776,  24  Sup.  Ct. 
5S2,  it  was  held  where  a  creditor  has  a 
claim  upon  an  open  account  for  goods  sold 
and  delivered  during  the  period  of  four 
months  before  the  adjudication  in  bank- 
ruptcy, the  account  being  made  up  of  debits 
and  credits,  leaving  a  net  amount  due  from 
the  bankrupt  '  estate,  that  payments  made 
under  such  I  circumstances  did  not  constitute 
preferences  Which  the  creditor  was  bound  to 
surrender  before  proving  his  claini  in  bank- 
ruptcy. 

149.  As  to  illegai  contracts  see  Am.  Bankr. 
Dig.  §  840;  as  to  ultra  vires  acts  of  cor- 
porations, see  Idem,  §  850. 

Illegab  or  immoral  consideration. —  In  the 
absence  of  proof,  an  illegal  or  immoral  con- 
sideration should  not  be  assumed.  Matter 
of  Wray  (C.  C.  A.,  2d  Clr.),  S7  Am.  B.  K.  28, 
233  Fed.  418. 

Corporate  contract  by  lumber  company  to 
guaranty  the  completion  of  a  building  con- 
tract held  ultra  vires.  In  re  Smith  Lumber 
Co.  (D.  C,  Tex.),  13  Am.  B.  E.  118,  132 
Fed.  618.  See  also  In  re  Waterloo  Organ  Co. 
(C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  466,  134 
Fed.  341;  Forsyth  v.  Woods,  11  Wall.  484; 
Buckner  v.  Street,  Fed.  Cas.  2,098;  In  re 
Chandler,  Fed.  Cas.  2,500;  In  re  Young, 
Fed.  Cas.  18,145;  In  re  Jaycock,  Fed.  Cas. 
7,244;  In  re  Green,  Fed.  Cas.  5,751.    Compare 


also  In  re  Ervin  (D.  C,  Pa.),  7  Am'.  B.  E. 
480,  114  Fed.  596. 

Public  policy  not  opposed  by  brewers'  con- 
tract with  bankrupt  saloon  keeper  restricting 
the  bankrupt  from  selling  any  other  beer 
than  that  manufactured  by  the  brewer.  Mat- 
ter of  aark   (Eef.,  Cal.),  21  Am.  B.  E.  776. 

Illegal  contract  for  sale  of  liquors  not 
established  without  proof  that  the  sale  was 
illega,!  at  place  where  made.  Jacobs  v.  Bal- 
lentine  Breweries  Co.  (C.  C.  A.,  1st  Cir.), 
27  Am.  B.  E.  918,  193  Fed.  393. 

Agreement  to  repurchase  capital  stock.— 
Where  a  corporation,  when  selling  shares  of 
the  capital  stock  to  claimant,  agreed  to  re- 
purchase the  same  after  the  expiration  of 
three  years,  upon  claimant's  giving  notice 
that  he  so  desired,  such  contract  is  invalid 
and  cannot  be  made  the  basis  of  a  claim  in 
the  bankruptcy  proceedings  of  the  corpora- 
tion, especially  ill  view  of  section  664  of  the 
New  York  Penal  Law  forbidding  the  purchase 
by  a  corporation  of  its  capital  stock  except 
out  of  surplus  profits  arising  from  the  busi- 
ness of  the  corporation.  In  re  Tichenor- 
Grand  Co.  (D.  O.,  N.  Y.),  29  Am.  B.  E.  409, 
203  Fed.  720. 

15ff.  In  re  Ellis  (C.  C.  A.,  6th  Cir.),  16 
Ain.  B.  E.  221,  143  Fed.  108,  where  a  sub- 
contractor was  held  to  have  no  claim'  prov- 
able in  bankruptcy  for  materials  furnished' 
to  a  contractor,  where  the  agreement  between 
them  required  no  payment,  unless  payment 
was  made  to  the  contractor  by  the  owner. 

151.  In  re  National  Wire  Corp.  (D.  C, 
Conn.),  22  Am'.  B.  E.  186,  166  Fed.  631; 
In  re  Inman  &  Co.  (D.  C,  Ga.),  22  Am. 
B.  R.  524,  175  Fed.  SI" ;  Matter  of  Desnoyers 
Shoe  Company  (D.  C,  111.),  32  Am.  B.  E. 
51,  210  Fed.  533. 
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the  rescission  or  atandonment  of  suck  contract.^^^  The  form  of  the  contract 
is  not  material  so  long  as  it  imposes  a  contractual  obligation  upon  the  debtor; 
as  for  instance,  stock  certificates  issued  by  a,  corporation,  entitling  the  holder 
to  purchase  merchandise,  and  to  receive  dividends  thereon  out  of  the  profits 
of  the  corporation;  such  certificates  being  payable  in  merchandise  after  two 
years,  are  contracts  of  the  corporation  and  the  amount  due  thereon  is  provable 
against  its  estate.  ^^^ 

(2)  Gambling  tkansactions.^- If  the  contract  is  illegal  because  in  vio- 
lation of  a  statute  prohibiting  betting  and  gaming,  it  may  not  be  provable,  but 
this  rule  vpill  not  prevent  the  allowance  of  a  claim  where  money  was  fraudu- 
lently procured  by  the  bankrupt  to  bet  on  horse  races.  ^®*  The  rule  applies 
to  speculative  contracts  for  the  future  delivery  of  cotton  and  grain,  no 
actual  delivery  being  intended. ^^^  The  provability  of  claims  based  on  "  bucket 
shop"  transactions  will  depend  largely  upon  State  statutes;  if  such  transac- 
tions are  unlawful,  debts  arising  therefrom  are  not  provable.*^®  If  the  contract 
involves  the  purchase  and  the  actual  delivery  of  the  stock  or  grain,  it  is  not  a 
gambling  transaction,  although  it  provides  for  future  delivery,  and  the  pay- 


ment was  "  on  a  margin."  ^^'' 

152.  In  re  Morgantown  Tin  Plate  Co.  (D. 
C,  W.  Va.),  25  Am.  B.  R.  836,  184  Fed.  109 
(revd.  in  part,  but  on  other  grounds,  26 
Am.  B.  R.  861,  191  Fed.  9),  citing  Carey 
V.  Nagle,  Fed.  Cas.  2,403;  Vandegrift  v. 
Cowles  Eng.  Co.,  161  N.  Y.  435,  444,  45  N. 
E.  941,  48  L.  E.  A.  686. 

153.  In  re  iSpot  Cash  Hooper  Co!  (D.  C., 
Tex.),  26  Am.  B.,E.  546,  188  Fed:  861. 

154.  In  re  Arnold    (D.  C,  Mo.),   13  Am. 

B.  R.  320,  133  Fed.  789. 

Where  bankrupt  had  issued  to  claimants 
certificates  stating,  in  substance,  that  he 
had  received  certain  sums  of  money  in  full 
payment  for  a  specified  numbeir  of  shares 
in  the  "pool"  of  a  company,  under  whose 
name  bankrupt  was  doing  business,  and  it 
was  further  provided  in  the  certificates 
that  the  company  wpuld  invest  the  money 
according  to  its  judgment  and  pay  the  hold- 
ers their  pro  rata  shares  of  the  profits  oa 
hand  on  the  first  of  each  month,  claima,nts 
having  fhe  option  to  withdraw  the  whole  or 
any  part  of  their  money  on  the  first  of  any 
month  upon  ten  days'  notice  of  intention  so 
to  do  and  the  company  being  privileged  to 
cancel  -  the  certificate  on  the  first  day  of 
any  January  upon  thirty  days'  notice.  It 
was  held  that  the  relation  created  was  that 
of  lender  and  borrower,  and  not  that  of 
partners,  so  that  claimants  were  entitled 
to  prove,  in  bankruptcy  proceedings,  for  the 
money  advanced,  notwithstanding  the  fact 
that  such  money  was  intended-  to  be  used, 
in  a  gambling  enterprise.     In  re  Norria  (D. 

C,  Minn.),  26  Am.  B.  E.  945,  190  Fed.  lOl. 

155.  In  re  Aetna  Cotton  Mills  (D.  C,  S. 
Ca,r,),  22  Am.  B.  R.  629,  171  Fed.  994. 

iS6.  Transactions  with  tucket  shop. —  In 
the  case  of  Streeter  v.  Lowe  (C.  C.  A.,  lat 
Cir.),  25  Am.  B.  R.  774,  184  Fed.  263,  it. 
appeared  that  a  customer  of  the  bankrupt 
who  was  a  stockbroker,  filed  a  proof  of 
claim  for  the  balance  due  from  the  bank- 


rupt on  account  of  the  purchase  and  sale  6f 
stock  by  the  bankrupt  for  the  account  of 
such  customer.  The  trustee  objected  tp 
the  claim  on  the  ground  that  it  was  founded 
upon  wagering  contract^  and  therefore  was 
Invalid.  It  appeared  that  the  bankrupt  had 
rendered  accounts  to  the  creditor  ih '  which 
the  transactions  were  treated  as  rea.1  sales 
and  purchases  and  in  these  accounts  he 
entered  also  certain  cash  payments  actually 
made  as  margins  by  the  creditor  to  the 
bankrupt.  The  evidence  showed,  however, 
tha,t  the  bankrupt  wag  the  keeper  of  a 
bucket  shop,  neither  making  nor  intending 
real  sales  and  purchases  of  stock,  but  only 
wagers  on  its  price,  and  that  the  creditor 
understood  that  the  transactions  were  wagers 
and  did  not  intend  that  the  orders  which 
he  gave  the  bankrupt  should  Ije  carried  out 
by  actual  sale  •  or  purchase.  It  was  held 
that  the  creditor  was  not  entitled  to  prove 
a  claim  for  the  entire  balance  alleged  to  be 
due  on  account  of  purchases  and  sales, ,  but 
t".  at  under  Rev.  Laws  of  Mass.  Chap;  99, 
sec.  4,  providing  for  the  recovery  of  pay- 
ments made  on  margins,  the  creditor,  was 
entitled  to  havS  his  claim  allowed  to  the 
extent  of  the  cash  payments  actually  made 
as  margins  and  interest  tfiereon.' 

157.  Actual  delivery  contemplated. —  Un- 
der section  8416  of  the  Revised  Code  of 
Montana  subjecting  to  a,  penalty  "  any  per- 
son conducting  any  brokerage  business, 
bucket  shop  or  office  where  grain  or  other 
securities  are  sold  on  mjirgins,"  where  bank- 
rupt, a  stockbroker,  converted  stock  which 
had  been  left  in  hie  posses  ion  to  secure 
the  balance  due  him  on  the  purchase  price, 
about  ,  one-fourth  of  which  had  been  paid, 
under  an  agreement  stating  that  the  stock 
had  been,  sold  "with  the  distinct  under- 
standing that  actual  delivery  is  contem- 
plated," a  claim  against  bankrupt's  estate 
for  the  difference  between  the  value  of  the 
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(3)  OwiNo  AT  TIME  OF  FILING  PETITION. —  SubdivisioD.  4  does  not  repeat 
the  words  "  absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,"  but  it  is  provable  that  they  should  be  read  therein/^*  for  it  is  evident 
that  the  status  of  a  debt  founded  on  a  contract  is  to  be  determined  as  of  the 
time  when  the  petition  was  filed.^^^  If  it  be  owing  at  the  time  of  the  filing  of 
the  petition  it  may  be  proved ;  but  if  it  becomes  due  only  after  the  filing  of  the 
petition,  even  if  before  adjudication,  it  is  not  a  claim  to  be  considered  as  one 
absolutely  owing. ^^^  For  instance,  where  an  agreement  takes  effect  on  a  cer- 
tain day,  which  is  subsequent  to  the  filing  of  a  petition  against  the  bankrupt, 
the  indebtedness  arising  from  such  agreement  is  not  a  provable  claim  against 
his  estate. ^®^  , , 

(4)  Breach  of  waeeanty. — A  claim  foir  damages  for  breach-  of  warranty 
upon  a  sale  of  personal  property  is'  for  a  debt  founded  upon  a  contract  and 
is  provable,  although  the  amount  thereof  is  undetermined.^®^  And  this  rule 
obtains  although  because  of "  actual  fraud  in  the  sale  there  might  be  an 
independent  claim  purely  in  tort.^®^  But.  the  term  "represent  and  warrant" 
does  not  imply  a  promise  to  reimburse  claimants  for  damages  on,  account  of 
the  failure  of  a  certain  tract  of  land  to  cut  as  much  timber  as  represented.^®* 

(5)  Beeach  of  EXECtTTOEY  coNTEACT. — (I)  III  general. —  A  claim  for 
damages  for  the  breach  of  an  executory  contract  is  provable,  if  it  may  be 
liquidated  under  section  C3^b.^®®  Such  doubt  as  may  have  arisen,  as  to  the 
provability  of  such  a  claim  is  caused  by  the  conflict  in  authorities  as  to 
whether  ah  action  will  lie  for  damages  for  the  breach  of  an  executory  con- 
tract before  the  stipulated  time  of  complete  performance  has  arrived..''®®  If 
the  damages  resulting  from  the  breach  may  be  definitely  ascertained  there 
seems  no  good  reason  why  a  claim  based  thereon  should  not  be  admitted  to 
prodf."^ 

stock  at  the   time   of   bankruptcy   and  the  missioners  v.  Hurley  ( C.  C.  A.,  8th  Cir. ) ,  22 

balance  due  is  not  illegal  as  baaed  upon  a  Am.  B.  E.  209,  169  Fed.  92;  Matter  of  Mul- 

oontract  prohibited  by  law.     In  re  Dorr  (C.  lings  Clothing  Co.  (D.  C,  Conn.),  37  Am.  B. 

C.  A.,  9th  Cir.),  2©  Am.  B.  R.  408,  186  Fed.  R.  166,  230  Fed.  681. 
B76.  161.  Phoenix  Nat.   Park   Bank  v.  Water- 

158.  In  re  Swift    (C.  C.   A.,   1st  Cir.),  7  bury    (N.  Y.,   Ct.   of  App.),   23  Am.   B.   R. 
Am.  B.  R.  374,  112  Fed.  315.    See  also  Mat-  250,  197  N.  Y.  161,  90  N.  E.  435. 

ter  of  Jorolemon-Oliver  Co.    (C.   C.   A.,  2d  162.  In  re  Grant  Shoe  Co.    (C.  C.  A.,  2d 

dr.),  32  Am.  B.  R.  467,  213  Fed.  625.  Cir.),  12  Am.  B.  R.  349,  130  Fed.  881,  affg. 

159.  In  re  Adams   (D:  C,  Mass  ),  12  Am        11  Am.  B.  R.  48,  125  Fed.  576'. 

B.   R.    36S,    130   Fed.   788';    In   re  Birgham  163.  Grant  Shoe  Co.  v.  Laird  Co.  212  U. 

(D.  C,  Vt.),  2  Am.  B.  R.  223,  96  Fed.'  79";  S.  445,  21  Am.  B.  R.  484,  53  L.  Ed.  591,  29 

In  re  Pettingill   (D.  C,  Mass.),  14  Am.  B.  Sup.  Ct.  332. 

R.  728,  137  Fed.  443.     Compare  In  re  Ger-  164.  Switzer    &   Johnson   v.   Henkihg    (C 

son  (C.  C.  A.,  3d  Cir.),  6  Am.  B.  R.  li,  107  C.  A.,  6th  Cir.),  19  Am.  B.  R.  30O,  153  Fed. 

Fed.    897,   holding   that  while   the   liability  784. 

of  an  indorser  on  a  note  does  not  become  165.  In  re  Spittler  (D.  C,  Conn.),  18  Am; 

fixed    and    absblute    until  ■  after    his    bank-  B.   R.  425,    151    Fed.   942;    In   re   National 

ruptcy,  it  may  still  'be  proved  against  his  Wire  Corp.    (D.   C,   Conn.),  22  Am.   B.  R. 

estate,    if    such    liability   has   become    fixed  186',  166'  l<ed.  631. 

within  the  time  limited  for  proving  claims;  166.  See   discussion  of   this  question   and 

Colman  Co.  v.  Withoft   (C.  C.  A.,  9th  Cir;),  cases   cited   in   In   re  Stern    (^J.   C.   a.,   2d 

28  Am.  B.  R.  328,  195  Fed.  250;  Synnott  v.  Cir.),  8  Am.  B.  R.  569,  16  Fed    604' 

Tombstone  Consol.  Mines  Co.   (C.  €.  A.,  9th  167.  In  re  Stbever    (D.   C,  Pa  )     11   Am 

Cir.),  31  Am;  B.  R.  421,  208  Fed.  351;  Cot-  B.  R.  345,  127  Fed.  304;  In  re  Stei-n  (C.  C 

o^^  \'^°V^^'  J^ewia  &  Cf^v  34  Am.  B.  R.  A.,  2d  Cir.),  8  Am.  B.  R.  569,  1 16- Fed.  ©04. 

1  Ji    7      1      ^i^"         on^TT  t.  „^K        .  Breach   of  written  contract;    measure   of 

T^    «•  Aur^>,\^TA^\^I^E-  t-  ^2^A?  Am.  damages.-A  claim  for  damages  arising  out 

B    R.  493,  57  L.  Ed.  676,  33  Sup.  Ct.  365;  of  the  breach  of  a  written  contract  whweby 

,^i°^"n^5''*;.^^o^  v   Waterbury,197  N.  Y.  bankrupt  was  to  purchase   certain   articles 

Ibl,  90  N.  E.  435;   Board  of  County  Com-  to  be  produced  by  claimant  is  provable;  and 
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(II)  Anticipadory  breach.^^It  is  well  established  that  if  a  party  to  an 
executory  contract  has  by  his  own  act  madp  compliance  with  such  contract 
impossiUe,  or  had  repudiated  its  terms,  the  doctrine  of  anticipatory  breach 
applies,  and  the  other  party  may  elect  to  defer  suit  until  the  time  of  perform- 
ance has  elapsed,  or  he  may  sue  at  once  for  the  breach.  ^^®  Under  this  doctrine 
where  a  contract  is  renounced  before  performance  is  due,  and  the  renuncia- 
tion goes  to  the  entire  contract,  and  is  absolute  and  unequivocal  the  breach 
is  complete  and  a  cause  of  action  immediately  arises  on  the  contract.^®* 
Whether  the  intervention  of  bankruptcy  proceedings,  especially  in  case  of 
involuntary  proceedings,  constitutes  an  anticipatory  'breach  giving  rise  to  a 
claim  provable  in  bankruptcy  has  been  variously  determined ;""  but  it  has 
now  been  finally  determined  that  bankruptcy  proceedings,  whether  voluntary 
,or  involuntary,  resulting  in  an  adjudication  of  bankruptcy,  are  the  equiva- 
lent of  an  anticipatory  breach  of  an  executory  agreement. ^"^    Bankruptcy  is  a 


the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  cost  of 
production.  Pratt  v.  Auto  Spring  Repairer 
Co.  (C.  C.  A.,  1st  Cir.),  28  Am.  B.  E.  483, 
196'  Fed.  495. 

Measure  of  damages  under  subscription 
■with  mercantile  agency. —  Where  a  mercan- 
tile agency  contracted  with  the  bankrupts 
whereby  it  agreed  to  furnish  information 
regarding  the  character  aand  credit  of  per- 
sons in  business  in  the  United  States  and 
Canada  to  the  bankrupts  for  the  period 
February  1,  1910,  to  April.  30,  1911,  for 
the  sum  of  $150  "payable  May  1,  1910," 
and  from  the  date  of  the  contract  until  a 
petition  in  bankruptey  was  filed  against  , 
the  bankrupts  on  March  4,  1910,  such 
agency  did  whatever  it  was  called  upon  to 
do,  but  no  service  was  rendered  subsequent 
thereto,  the  agency  was  entitled  to  prove 
its  claim  for  $150  against  the  estate  upon 
the  theory  that  the  written  contract  at  the 
basia  of  the  claim  was  a  promise  to  pay  a 
definite  sum  of  money  contained  in  a  non- 
negotiable  instrument  in  writing.  in  re 
Glick  (D.  C,  N.  Y.),  25  Am.  B.  R.  871,  184 
Fed.  967,  citing  with  approval  decision  of 
Referee  Hotehkiss  in  Matter  of  Buffalo 
Mirror  &  Beveling  Co.  (Ref.,  N.  N.),  15  Am. 
B.  R.  122. 

168.  Application  and  effect  of  doctrine. 
- — As  stated  by  the  court  in  Board  of 
Commerce  v.  Security  Trust  Co.  (C.  €.  A., 
6th  Cir.),  34  Am:  B.  R.  762,  225  Fed.  454: 
"  This  doctrine  was  established  in  Roehm  v. 
Horst,  178  U.  S.  1,  44  L.  Ed.  953,  20  Sup. 
Ct.  780,  in  which  the  English  and  Ameriea,n 
cases  are  reviewed;  was  declared  by  this 
court  in  Weber  v.  Grand  Lodge,  160  Fed.  52a, 
533;  in  El  Paso  Cattle  Co.  v.  Stafford,  176 
Fed,  41,  47 ;  was  reaffirmed  in  The  Eliza 
Lines,  199  U.  S.  119,  l29,  50  L.  Ed.  115,  26 
Sup.  Ct.  «,  and  in  Citizens'  Bank  v.  Davisson, 
229  U.  S.  212,  224,  57  L.  Ed.  1153,  33  Sup. 
Ct.  625,  and  is  the  settled  law  in  the  United 
States  and  England.,  This  rule  is  held  to 
apply- also  to  cases  in  which,  by  reason  of 
bajikruptcy,  disability  to  perform  results. 
In  the  case.  In  re  Neff  (C,C.  A.,  6th  Cir.) ,  10 
Am.  B.  R.  23,  157  Fed.  57,  61,  84  CCA.  561; 


it  was  S£|,id  by  Mr.  Justice  Lurton,  then  a 
judge  of  this  court :  '  Bankruptcy  is  a  com- 
plete disablement  from  performance  and  the 
equivalent  of  an  '  out  and  out  repudiation, 
subject  only  to  the  right  of  the  trustee,  at 
his  election,  to  rehabilitate  the  coi^traet  by 
performance.' 

"He  cited  In  re  Swift  (C.  C.  A,  1st  Cir.), 
7  Am.  B.  R.  374,  112  Fed.  315,  50  C.  C.  A. 
264,  and  In  re  Pettingill  (D.  C,  Mass.), 
14  Am.  B.  R.  728,  137  Fed.  143,  in  which 
Judge  Putnam  and  .  Judge  Lowell,  respec- 
tively, expressed  the  same  opinion.  In  tligse 
dases  the  authorities  are  carefully  collated 
and  considered." 

169.  Roehm  v.  Horst,  178  U.  S.  1,  44  L. 
Ed.  953,  20  Sup.  Ct.  780;  Matter  of  MuUings 
Clothing  Co.  (C.  C  A.,  2d  Cir.),  38  Am.  B. 
R.  189,  238  Fed.  58. 

170.  In  support  of  the  provability  of  the 
claim. — ^See  Ex  parte  Pollard,  2  Lov-  411; 
Fed.   Cas.   No.    11,252;   In  re  SWift' (C.   C. 

A.  1st  Cir.),  7  Am.  B.  R.  374,  112  Fed.  .315, 
310,  321;  In  re  Stern  (C.  C.  A.,  2d  Cir.),  8 
Am.  B.  R.  569,  116  Fed.  604;  In  re  Pettingill 

•&  Co.  (D.  C,  Mass.),  14  Am.  B.  R.  728,  137 
Fed.  143,  146,  147;  In  re  Neff  (C.  C.  A.,  6th 
Cir.),  19  Am.  B.  R.  23,  157  Fed.  57,  61;  are 
referred  to ;  and  see  Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.  Co.  (C.  C.  A.,  2d  Oir.)> 
198  Fed.  721,  736,  744. 

To  the  contrary:  In  re  Iroperial  Brewing 
Co.  (D.  C,  Mo.),  16  Am.  B.  R.  110,  143 
Fed.  579;  In  re  Inman  &  Co.  (D.  C,  Ga.), 
171  Fed.  185;  s.  c,  23  Am.  B.  R.  566,  17S  Fed. 
312;  besides,  which  a  number  of  oases  arising 
out  of  the  relation  of  laindlord  and  tenant 
are  cited:     In  re  Ells  (D.  C,  Mass.),  3  Am. 

B.  E.  364,  98  Fed.  967;  In  re  Pennewell 
(C.  C  A.,  6th  Cir.),  9  Am.  B.,  R.  490, 
119  Fed.  139;  Watson  v.  Merrill  (C.  C.  A., 
8th  Cir.),,  14  Am.  B.  E.  453,  136  Fed.  359; 
In  re  Roth  &  Appel  (C.  C-  A.,  2d  Cir.J,  24 
Am.  B.  R.  588,  181  Fed.  667;  Colman  Co. 
V.  Withoft  (C.  C.  A.,  9th  Cir.),  28  Am.  B. 
R.  328,  195  Fed.  250. 

171.  Central  Trust  Company  v.  Auditor- 
ium Assn.,  240  U.S.  5«1,  36  Am.  B.  R.  679,  60 
L.  Ed.  811,  36  Sup.  Ct.  412. 
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complete  disablement  from  performance  of  a  contract,  and  the  equivalent  of 
an  out  and  out  repudiatibn,  subject,  of  course,  to  the  right  of  the  trustee  to 
carry  out  the  contract  for  the  benefit  of  the  bankrupt  estate.  ^'^^  It  follows 
that  a  claim  for  breach  of  contract  may  be' proved,  although  the  time  of  per- 
formance had  not  arrived  when  the  petition  was  filed,  on  the  theory  that  the 
bankruptcy  prpoeedings  is  an  anticipatory  breach  and  a  complete  disablement 
on  the  part  of  the  debtor,  thus  making  him  liable  for  damages  immediately 
upon  filing  the  petition."*  A  claim  for  damages  for  the  breach  of  an  executory 
contract  of  lease  where  the  lessee  is  a  corporation  and  has  voted  to  wind  up 
and  its  stockholders  have  applied  to  the  court  for  the -appointment  of  a  receiver 
to  wind  up  its  affairs  and  dissolve  the  corporation,  is  a  claim  founded  upon  a 
contract  and  provable  in  bankruptcy,"* 

(6)  CoiTTiNGEiTT  eoNTEACTUAL  LIABILITIES. —  While  contingent  contract, 
tual  obligations  may  not  be  proved,"®  yet  if  liabilities  thereunder  mature  by 
the  happening  of  the  contingent  event  upon  which  they  depend,  after  the 
filing  of  the  petition,  and  in  time  to  admit  of  proof,  they  become  provable 
debts."®  The ,  importance  of  these  doctrines  when  applied  to  indorser  and 
surety  liabilities  has  already  been  considered.^" 

(7)  Co]5rTiNtrmG  contea_cts. — A  discharge  does  not  operate  upon  a  con- 
tract of  a  continuing  character  in  such  a  manner  as  to  permit  the  bankrupt 
to  enjoy  the  benefit  arising  therefrom  after  the  filing  of  the  petition,  and 
at  the  same  time  exempt  him  from  liability  to  pay  for  such  subsequent  enjoy- 
ment."^ It  seems  that  a  bond  to  pay  an  annuity  may  be  proved  at  the  penalty 
of  the  bond,  ptovided  the  latter  is  less  than  the  value  of  the  annuity  based 
ori  the  mortuary  tables."®  Bonds  to  secure  the  faithful  performance  of  the 
duties  of  another,  an  officer,  are  of  a  continuing  nature.  There  is  a  cause 
of  action  for  each  breach.  The.  liability,  because  of  those  breaches  which 
have  occurred  before  the  filing  of  the  petition,  is  provable,  but  this  does 
not   destroy  the  continuing  obligation  of  the  bond.^®*     The  liability  of  a 

172.  In  re  Neff  (C.  C.  A.,  6th  Cir.),  19  882,  163  Fed.  541,  holding  that  claims,  al- 
Am.  B.  R.  23,  157  Fed.  57.  though  contingent  when  filed,  mav  be  proved 

173.  Wood  V.  Fisk  &  Robinspn  (N.  Y.  Sup.  if  they  'become  definite  and  capable  of  liqui- 
Ct.),  31  Am.  B.  R.  824,  156  N.  Y.  App.  Div.  dation  within  a  year  of  the  adjudication. 
4fl7,  141  N.  Y.  Supp.  342;  Matter  of  Scott,-  Compare  In  re  Pettingill  &  Co.  (D  C 
etc.,  Co.  V.  Cent.  Trust  Co.  (C.  C.  A.,  7th  Mass.),  14  Am.  B.  R.  728,  137  Fed  143' 
Cir),  32  Am.  B.  R.  417,  216  Fed.  308,  mod.  holding  that  a  claim  for  a  breach  of  a  con- 
sub,  nom.  Central  Trust  Co.  v.  Auditorium  tract  to  purchase  stock  at  a  fixed  date,  after 
Assn.,  240  U.  S.  ,581,  36  Am-,  B.  R.  679,  the  bankruptcv,  is  provable:  In  re  Imperial 
60  L.  Ed.  811,  36  Sup.  Ct,  412.  Brewing  Co.  (D.  C,  Mo.) ,  16  Am.  B.  R;  110 

174.  Matter  of  MuUings  Clothing  Co.    (C.  143  Fed.  579. 

C.  A.,  2d  Cir.),  38  Am'.  B.  R.  189,  238  Fed.  177.  See    subtitle    "Indorser    and    Swrety 

58.  -  .  Deits,"  ante,  p. 

175.  In  re.Inman  &  Co.  (D.  G.,  Ga.),  22  178.  Robinson  v.  Pesant,  8  N  B.  R  426 
Am.  B.  R.  524,  175  Fed.  312;  Matter  of  Joro-  63  N".  Y.  419. 

lemon-Oliver    Co.     (C.    C.    A.,    2d   Cir.),    32  179.  Cobb  v.  Overman  (C.  C.  A.,  4th  Cir  ) 

Am.  B.  R.  467,  213  Fed.  625.  6  Am.  B.  R.  324,  109  Fed.  65. 

Liability  on  poor  debtor's  bond. — An  action  Claim  for  annuity  under  contract ^Where 

".".^  poor    debtor's    bond   given   under   the  a  bankrupt  made  a  contract  upon  good  con- 

sta,tutes  of  Maine  is  not  b  rred  by,  the  debt-  sidterfction  to  pay  a  creditor  a   certain  sum 

or  9  discharge  m  bankruptcy  after  a  breach  per  day  during  the  creditor's  life,  and  there 

of  the  bpnd   rendering  the  liability  of  the  was  no  default  at  the  time  of  adjudicatioR, 

sureties   thereon   fixed   and  not   contingent;  the  creditor  may  prove  the  oresent  worth  «f 

Rice  v.  Murphy,  (Sup.  JudCt.,  Maine),  32  the  sum  during^  £s  exJectaTn   of  Ufe    al 

Am    BR.  665,  82  Atl.  842.  shown  by  the  mortality  tables.     Matter  of 

176.  In  re  Smith  (D.  C,  R.  I.),  17  Am.  Miller  D.  C,  Mass.),  35  Am-  B  R  111 
B.  R.  112,  146  Fed.  923;  In  re  Jamps  Di-.n-  225  Fed.  331.  ' 
lap  Carpet  Co.    (D.  C,  Pa.),  2fl  Arn,  B.  R.  ISO.  Fowler  v.  Kendall,  44  Me.  448. 
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defendant  in  replevin  on  his  bond  given  to  secure  the  return  of  the  chattels 
is  too  contingent,  even  after  judgment  in  replevin  against  him,  and  is  thus 
neither  provable  nor  dischargeable.  ^^^  A  conditional  contract  for  the  purchase 
of  personal  property, 'whereby  the  purchaser  agrees  tri  pay  a  stipulated  monthly 
xental,  based  on  rates  of  payment,  is  a  continuing  contract,  but  it  does  not 
necessarily  bind  the  purchaser's  trustee  in  bankruptcy  to  continue  payment 
under  the  contract,  regardless,  of  the  extent  or  value  of  the  trustee's  use  of  the 
property.  ^^^ 

(8)     CONTEACT   OF   EMPLOYMENT  'AND  FOB   COMMISSIONS. Where   COUtractS 

of  employment  are  made  for  specified  periods  of  time  which  are  breached  by 
the  bankrupt  before  the  expiration  thereof,  the  damages  resulting  therefrom 
are  provable  although  at  the  time  of  the  bankruptcy  the  contract  was  not  ter- 
minated.-^®* A  contract  for  services  to  be  rendered  for  a  bankrupt  is  executory, 
and  under  the  principles  before  stated,  the  employee  may  claim  damages  for 
the  anticipatory  1>reach  caused  by  the  probable  failure  of  the  employer  to 
perform  on  account  of  his  bankruptcy.^**  It  has  been  held  in  contravention 
of  this  doctrine  that  a  contract  of  employment  in  force  at  the  time  of  bank- 
ruptcy is  terminated  by  operation  of  law,  and  that  the  employee's  claim  of 
damages  therefor  is  contingent  and  not  provable. ^^^  But  the  decision  of  the 
Supreme  Court  in  respect  to  anticipating  breaches  of  personal  contracts  has 
decisively  overruled  this  declaration.-^^®  'So  also  where  a  contract  has  been 
made  for  the  sale  of  goods  on  commission  for  a  specified  time  a  breach  either  by 
some  act  of  the  bankrupt  or  by  the  bankruptcy  will  give  rise  to  a  claim  for 
damages,  which  is  provable. ^^'^  The  reason  is :  There  is  a  contract  by  which 
the -liability  is  fixed,  that  being  broken  by  the  bankrupt  during  the  course - 
of  performance,  amounts  to  a  rescission,  a  right  of  action  thus  vesting  imme- 
diately in  the  creditor.  A  contract  or  agreement  made  by  directors  of  a 
corporation  with  an  officer,  to  pay  compensation  for  services  rendered  by 
such  officer,  unauthorized  by  the  laws  of  the  State  under  wliich  the  corporation 
was  operating,  is  not  the  basis  of  a  valid  claim  against  the  corporation.^^* 

181.  Clenunons  v.  Brinn  (Sup.  Ct.,  N.  Y.  187.  As  to  claim  for  commissions  on  con- 
Aipp.  T. ),  7  Am.  B.  K.  714,  36  Mise.  157,  72  tract  repudiated  by  bankrupt,  see  Jn  re 
N.  Y.  Supp.  1066.  Saxton   Furnace  Co.    (D.   C,   Pa.),   15   Am. 

182.  In  re  Daterson  Publishing  Co.  (C  B.  E.  445,  142  Fed.  293.  As  to  effect  of 
C.  A.,  3d  Gir. ),26  Am.  B.  R.  582,  188  Fed.  64.  bankruptcy    of    corporation    upon    contract 

183.  In  re  Silverman  (D.  C,  Mo.),  4  Am.  containing  provisions  for  revocation  in  case 
B.  E.  83,  101  Fed.  219;  In  re  Pollard,  Fed.  of  dissolution,  see  In  re  S-weetser  (C.  C.  A., 
Cas.  ll,252i  Orr  V,  Ward,  73  111.  318;  Stur-  2d  Cir.),  15  Am.  B  R.  650,  142  Fed;  131. 
giss  V.  Meurer  (C.  0.  A.,  4th  Cir.),  26  Am.  Claim  only  allowed  for  commissions  on  or- 
B.  E.  851,  191  Fed.  9,  revg.  in  part  25  Am.  ders  filled  by  the  bankrupt.  In  re  Ladue 
B.  E,  836,  184  Fed.  109.  As  to  breach  of  Tate  Mfg.  Co.v  (D.  C,  N.  Y  ).,  14  Am.  B.  R. 
employment    and   commission   contracts,    see  235,  135  Fed.  910. 

Am    Bank  Dig    §  839  ''  188.  In    re    McCarthy    Portable    Elevator 

184.  Matter *of  Schiiltz  &  Guthrie  (D.  C,  Co.  (D.  C,  N.  J.),  28  Am.  B.  E.  45,  196  Fed. 
Mass.),  37  Am.  B.  E.  604,  235  Fed.  -907.  247,  in  which  case  it  wis  also  ixeld  that  the 

185.  In  re  Inman  &  Co.  (D.  C,  Ga.),  22  mere  rendition  of  service  does,  not  necessarily 
Am.  B.  E.  r3i4,  175  Fed.  312.  carry  the  right  to  compensation;  but  where 

Installments  of  salary  which  have'  not  not  performed  on  the  request  of  the  party 
been  earned  and  are  not  due  at  the  time  of  8"-ight  to  be  charged  therewith,  the  cir/ium- 
the  filing  of  a  petition. in  bankruptcy  against  stances  of  its  rendition  must  be  such  tha,t,  in 
the  employer  are  not  debts  then  absolutely  law,  it  will  be  presumed  to  have  been  ren- 
ewing and  are  not  provable.  Matter  of  dered  for  the  benefit  of  such  party  and  not 
Levy  &  Sons  (D.  C,  Md.),  31  Am.  B.  E.  25,  the  partv  rendering  it.  _ 
208  Fed  479  Claim  by  employee  for  services  and  ex- 

188   Central,    Trust    Co.     v.     Auditorium  penses.— Claim  by  a  person  employed  by  a 

Assn.  240  U.  S.  581,  36  Am.  B.  R.  679,  60  L.  bankrupt  company,   more  than   three  weeks 

Ed.  811    36  Sup.  Ct.  412.  before  filing   its  petition  in   bankruptcy,   to 
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The  annual  fee  to  be  paid  under  a  contract  with  a  mercantile  agency  is  a 
provable  debt  although  only  a  part  of  the  year  has  elapsed.  ^^ 

(9)  Breach  op  covenant  in  lease. —  Where  the  trustee  of  a  bankrupt 
tenant  dispossesses  a  sub-tenant,  a  claim  of  the  latter  for  breach  of  a  covenant 
of  quiet  enjoyment  contained  in  his  lease,  is  not  a  provable  debt  against  the 
tenant's  estate,  since  it  did  not  constitute  "  a  fixed  liability  absolutely  owing 
at  the  time  of  the  filing  of  the  petition."  ^^  Amounts  due  for  rent  of  premises 
used  by  a  bankrupt  tenant,  as  well  as  any  periodical  payments  reserved  in  a 
lease  which  have  accrued  at  the  time  of  the  filing  of  the  petition  in  bankruptcy 
are  claims  presentable  and  allowable  against  the  estate  because  they  are  definite 
and  fixed  liabilities  owing  at  the  time  of  the  commencement  of  the  bankruptcy 
proceedings.^®^  There  is  no  doubt  about  the  bankrupt's  liability  if  he  con- 
tinues to  use  the  premises.  Of  course  it  would  be  different,  if  by  the  terms  of 
the  contract  the  rent  was  all  payable  in  advance  and  had  become  due  before 
the  petition,  although  the  terms  extended  beyond  that  time.  So  a  continuing 
covenant  to  pay  taxes  as  they  might  be  assessed  throughout  a  period  of  years 
to  come,  would  not  be  provable  in  bankruptcy.  Failure  to  pay  instabnents 
prior  to  the  petition  would  give  rise  to  a  debt  which  would  be  provable,  but 
it  would  not  release  the  covenantor  from  liability  to  pay  subsequent  assess- 
ments.^®^ :So  since  covenants  that  one  will  warrant  and  defend  a  title  are  not 
broken  until  a  paramount  title  is  asserted  and  established,  there  is  no  prov- 
able debt  until  that  time,  notwithstanding  there  may  be  adverse  claimants; 
a»d  there  being  no  provable  debt  the  covenantor  is  not  released  from  the  obli- 
gation. But  if  the  covenant  has  been  broken,  then  the  party  may  prove  his 
claim  in  bankruptcy.  A  covenant  against  incumbrances  being  broken  at.  the 
time  of  the  conveyance,  if  an  incumbrance  did  then  exist,  is  a  debt  provable 
in  bankruptcy.  The  bankruptcy  court  has  ample  power  to  liquidate  the 
damages.-'®^  We  will  consider  hereafter  under  unliquidated  claims  the  prov- 
ability of  claims  for  accruing  instalments  of  rent. 

(10)  Implied  conteacts.- — This  means  the  same  as  quasi-contracts.  If 
the  view  expressed,  ante^  that,  since  the  amendatory  acts,  all  torts  can  be 
liquidated  and  then  proved,  ultimately  prevails,  the  doctrine  permitting  the 
creditor  to  waive  the  tort  and  proceed  on  the  theory  of  an  implied  contract, 
becomes  of  little  importance.^®*     If  a  promise  to  pay  in  the  form  of  a  due 


investigate   the  operations   of   the   company  holding    that    a    claim'    for    damages    to    be 

at   a    certain   place,   examined    and    held  to  measured  by  the  difference  in  the  amount  of 

exclude  any  idea  of  the  claimant  having  been  rent  which -a  bankrupt   agreed  by  lease  to 

employed  by  the  receivers  of  the  bankrupt,  pay   for   the   whole   term    and    the    amount 

and  that  the  claim  for  services  and  expenses  which  a  new  tenant  agrees  to  pay  for  the 

should    be    disallowed.      Matter    of    Union  balance   of  the   term'  is   a   claim   for   rem. 
Dredging  Co.    (D.  C,  Del.),  35  Am.   B.  R.  192.  Murray  v.   De   Rottenham,   &  Johns. 

555,  2i25  Fed.  188.  Ch.  52. 

189.  Matter    of    Buffalo    Mirror    &,    Bev-  193.  Parker  v.  Bradford,  45  la.  311. 
eling  Co.   (Ref.,  N.  Y.),  15  Am.  B.  R.  122;           194.  Compare  generally  Keener  on  uuasi- 
In  re  Glick    (D.  C,  N.  Y.),  25  Am.  B.  R.  Contracts. 

871,  184  Fed.  967.  Waiver  of  tort.— Though  a  suit  on  which 

190.  In  re  Pennewell  (C.  C.  A.,  6th 'Cir.),  a  capiais  was  issued  was  in  tort  that  alone 
9  Am.  B.  R.  490,  119  Fed.  139.  See  also  will  not  exclude  it  from  claims  provable 
In  re  Miller  (D.  C,  Vt.),  13  Am.  B.  R.  in  bankruptcy,  for  the  tort  may  be  waived 
87,  132  Fed.  414.    See  Am.  Bankr.  Dig.  §  886.  .and   a  judgment  had,   as  upon   an   implied 

191.  Matter  of  Mullings  Clothing  Co.  (D.  contract.  Barrett  v.  Prince  (C  C  A  7th 
C,  Conn.),  37  Am.  B.  R.  166,  230  Fed.  681,  Cir.),  16  Am.  B.  R.  64,  143  Fed' 302     '' 
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bill  is  unenforceable  because  in  violation  of  a  State  law,  relative  to  the  "  doing 
of  business  "  in  a  State  by  a  foreign  corporation,  the  claim  may  not  be  proved 
upon  the  theory  of  an  implied  contract/^^  A  statutory  liability  may  be  con- 
tractual in  its  nature  and  give  rise  to  a  provable  claim  as  one  based  upon  an 
implied  contract;  for  instance  it  has  been  held  that  the  liability  of  a  stock- 
holder of  a  banking  corporation  under  a  State  statute,  arises  upon  an  implied 
contract,  entered  into  when  he  acquires  his  stock,  that  he  will  be  liable  in  the 
manner  and  to  the  extent  prescribed  by  the  statute."* 


V.  JUDGMENTS  ENTERED  AFTER  BANKRUPTCY.197 

Subdivision  5  of  subsection  a  permits  the  proof  and  allowance  of  debts 
"founded  upon  provable  debts  reduced  to  judgments  after  the  filing  of  the 
petition  and  before  the  consideration  of  the  bankrupt's  application  for  a 
discharge,  etc."  This  clause  gives  statutory,  recognition  to  the  doctrine  of 
Boynton  v.  Ball,"*  which  settled,  a  controversy  under  the  law  of  1867,  that 
outlasted  the  statute  itself.  ^  The  contention  was  that  the  debt,  being  merged 
in  the  judgment,  and  the  latter  post-dating  the  bankruptcy,  became  a  new 
debt  which  could  not  be  proved,  and  was,  therefore,  not  discharged."®  There 
can  now  be  no  doubt.  The  debt,  whether  merged  or  not  —  and  it  seems  it  is 
not" — may  be  proved  in  the  form  of  the  judgment,  provided  costs  and  interest 
after  the  bankruptcy  are  credited.  But  the-  judgment  must  (1)  be  founded 
upon  a  provable  debt,  and  (2)  be  entered  before  "the  consideration  of  the 
bankrupt's  application  for  a  discharge,"  i.  e.,  before  the  day  on  which  the 
show  cause  order  returnable  thereon  is  called  and  heard.  This  provision 
manifestly  does  not  include  liabilities  for  torts.^" 


VI.  CLAIMS  FOR  COSTS. 

a.  In  general. —  Subdivisions  2  and  3  of  subsection  a  are  for  the  purpose 
of  pemiitting  the  proof  and  allowance  of  debts  founded  on  a  claim  for  costs 
incurred  prior  to  the  bankruptcy  in  an  action  by  or  against  the  bankrupt, 
but  which  has  not  yet  been  taxed.  These  subdivisions,  in  a  sense,  extended 
the  doctrine  of  Boynton-  v.  Ball  to  costs  which  were  not  taxable  at  the  time 
of  the  bankruptcy.  Costs  taxed  prior  to  that  time  are  debts  and  may  be  proved 
as  such.^     Costs  taxed  subsequently  are  not,  unless  within  the  terms  of 

195.  In  re  Montello  Brick  Works  (D.  C,  v.  Farmers  &  Merchants  Nat.  Bank  (C. 
Pa.).  23  Am.  B.  K  375,  174  Fed.  498.  C.  A.,  3d  Cir.),  30  Am.  B.  R.  20O,  202  Fed. 

196.  Van  Tuyl  v.  Schwab  (N.  Y.  App.  904.  .  ^r  ^  rr^.  ,  r.  iri  r 
Div  )  38  Am  B  R.  161,  174  App.  Div.  665,  200.  Matter  of  N.  Y.  Tunnel  Co.  (0.  C. 
161N   Y.Xpp.  326.                                               A.,  2d  Cir.),  20  Am.  B.  R.  25,  159  Fed.  688, 

197   For   cases  digested   as  to   judgments  holding  that  a  qlaim  for  damages  for  caus- 

after  petition  is  filed,  see  Am.  Bankr.  Dig.  §  ing  death  by  wrongful  act  is  not  provablfe 

g43  against    the    estate    m    bankruptcy    of    the 

198.  121  U.  S.  457.  ^"«g«^  wrongdoer. 

iqq   Sep   Tn    re   Pinkel    fEef     N    Y.).    1  201.  Ex   parte    Foster,    Fed.    Caa.    4,960; 

A^B.^^.  333rin'';ftSde   (D.  C.Vn.  In  re  O-Nefi    Fed   Gas.   10,527;  Oral^am  v. 

Car.),  3  Am.  B.  R.  729,90  Fed.  «86;.Caiase  Pierson,  6  Hrll  (N.  Y.),  247; 
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subsection  a  (2)  or  subsection  a  (3).^"^    Costs  paid  by  a  surety  on  an  appeal 
bond  given  by  a  bankrupt  are  provable  against  his  estate.^^ 

b.  Costs  against  an  involuntary  bankrupt. —  By  subdivision  2  costs  taxable 
against  an  involuntary  bankrupt  who  was  a  plaintiff,  at  the  time  of  the 
filing  of  the  petition  against  him,  in  a  cause  of  action  which  would  pass  to 
the  trustee,  but  which  he  declines  to  prosecute  after  notice,  are  pj-ovable 
debts.  There  are  no  cases  directly  applicable  to  this  subdivision.  Clearly 
such  costs  to  be  provable  must,  however,  be  against  one  who,  when  the  peti- 
tion was  filed,  was  a  plaintiff  in  an  action  which,  on  the  adjudication,  passed 
to  the  trustee,  l>ut  which  the  trustee  declines,  after  notice,  to  prosecute  any 
further. 

c.  Costs  incurred  in  good  faith  in  an  action  to  recover  a  provable  debt.— ^ 
Under  subdivision  3  a  debt  may.  be  proved  and  allowed  which  is  founded 
upon  a  claim  for  taxable  costs  incurred  in  good  faith  by  a  creditor  before  the 
filing  of  the  petition,  in  an  actidii  to  recover -a  provable  debt.^***  There  was 
no  similar  provision  in  the  law  of  1867.  Thus  neither  the  party  litigant  nor 
the  sheriff  had  a  provable  debt  against  the  estate  for  the  costs  or  disburse- 
ments on  an  attachment  or  judgment  dissolved  or  set  aside  by  the  bank- 
ruptcy.^"^ On  the  other  hand  where  such  annulled  liens  were  shown  to  be 
similar  to,  and  in  aid  of,  the  bankruptcy  proceeding,  J;he  sheriff,  or  the 
creditor  who  had  paid  him,  was  often,  for  equitable  reasons,  awarded  such 
costs  and  disbursements  out  of  the  estate.^®  It  is  not  thought  that  subdivi- 
)sion   (3)^  has  modified  these  rules.     The  party  litigant  now  has. by  statute 


202.  See  In  re  Marcus  (D.  C,  Mass.), 
5  Am.  B.  E.  19,  104  Fed.  331;  Aiken  v. 
Haskins,  6  Am.  B.  R.  46,  34  N.  Y.  Misc. 
SC(5,  70'  N.  Y.  Supp.  293. 

Provability  of  costs  in  suit  against  bank- 
rupt.-^Where,  long  before  bankruptcy-  pro- 
ceedings were  instituted,  claimant  had 
'brought  an  equity  suit  against  bankrupt  in 
the  State  court,  to  enjoin  the  use  of  a  cer- 
tain word  in  connection  with  their  business, 
in  which  it  had  been  stipulated  between  the 
parties  that  the  referee  should  not  De 
limited  to  the  statutory  allowance,  but 
that  his  fees  should  be  fixed  at  a  certain 
rate  per  hour  and  that  each  side  should 
pay  one-half  of  the  stenographer's  bill,  the 
prevailing  party  to  be  allowed  to  tax  his 
share  asi  a  disbursement  in  the  case,  the 
claimant,  having  had  a  decision  in  his'^favor 
and  having  paid  the  stenographer's  fees 
and  the  referee's  fees  having  been  paid 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, was  entitled  under  section  63-a  of 
the  bankruptcy  act  to  prove  a  claim  against 
the  bankrupt's  estate  for  these  items,  the 
same  to  be  considered  as  coats  in  the  equity 
suit  rather  than  as  a  debt  due  prior  to  the 
institution  of  bankruptcy  proceedings  upon 
a  contract  exj  ss  or  implied.  In  re 
Brewster  &  to.  (C.  C.  A.,  2d  Cir.),  24  Am. 
B.  R.  838,  180  Fed.  109. 

Liability  of  customers  of  bankrupt  stock- 
brokers for  costs  and  expenses. —  Customers 
of  bankrupt  stockbrokers  who  find  their 
property  in  loans  while  they  are  entitled  to 
a  credit  balance,  ought  not  to  be  called  on  to 


pay  any  part  of  the  disb'irsements  and  should 
have  a  docket  fee.  But  customers  carrying 
stocks  on  marijin  thereby  give  the  brdier 
the  right  to  pledge  them  as  collateral,  and 
should  bear  the  expense  of  disentangling  the 
resulting  rights  in  proportion  to  their  in- 
terests, but  are  not  entitled  to  a  docket  fee. 
Those  customers  who  faii.  to  establish  any 
claim  should  not  bear  any  costs.  Matter  of 
Pierson,  Jr.  &  Co.  (D.  C,  N.  Y.),  35  Am. 
B.  E.  213,  25  ed.  889. 

203.  In  re  Lyons  Beet  Sugar  Refining^  Cor 
(D.  C,  N.  Y.),  27  Am.  B.  R.  610,  192  Fed. 
445. 

204.  Costs  incurred  in  good  faith. —  The 
mere  faet  that  a  creditor  believes  his 
debtor  to  be  in  financial  straits  does  rot 
preclude  him  from  asserting  his  legal  rights, 
or  impute  bad  faith  to  him  in  so  doing, 
so  as  to  bar  his  claim  for  costs  where  he 
prosecuted  his  claim  to  judgment,  issued 
execution  and  was  proceeding  to  sell  prop- 
erty levied  under  the  execution  when  the 
debtor  filed  a  voluntary  petition  in  bank- 
ruptcy. In  re  Harnden  (D.  C,  N.  Mex.), 
29  A.  M.  B.  R.  504,  200  Fed.  173. 

205.  Gardner  v.  Cook,  Fed.  Cas.  5.226; 
In  re  Ward,  Fed.  Cas.  17,145;  In  re  Davis, 
Fed.  Cas.  3,616.  See  Matter  of  Thompson 
Mercantile  Co.  (Ref.,  Min.),  11  Am.  B.  R. 
579. 

206.  In  re  Williams,  Fed.  Cas.  17,705;  In 
re  Welch,  Fed.  Cas.  17,367;  In  re  Jenks, 
Fed.  Cas.  7,276;  Zeiber  v.  Hill,  Fed.  Cas. 
1«,20©;  In  re  Holmes,  Fed.  Cas.  6,631. 
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a  provable  debt  for  his  taxable  costs  and  disbursements ;  so,  perhaps,  has 
the  sheriff,  if  the  party  does  not  pay  him.  But  that  either  has,  where  the 
costs  and  disbursements  are  incident  to  a  lien  dissolved  by  §-  GY-f,  may  be 
doubted.^*''  The  cases  as  a  rule  discuss  the  right  to  priority  rather  than  the 
right  to  prove.^*  There  can  be  no  priority  under  § ,  644)  (5).  where  there 
is  no  "  debt."  ^"^  However,  the  words  of  the  subdivision,  make  it  clear  that 
costs  can  be  proven  under  it  only  (1)  if  taxable,  (2)  in  a  suit  brought  by 
a  creditor,  (3)  on  a  provable  debt,  (4)  before  the  filing  of  the  petition, 'and 
(5)  incurred  in  good  faith.  Lacking  one  or  more  of  these  elements,  costs 
are  not  provable  unless  within  the  meaning  of  subdivision  (2).^^"* 

d.  Costs  in  attachment  suits. —  The  costs  and  disbursements  in  an  attach- 
ment suit  pending  against  a  bankrupt  at  the  time  of  the  filing  of  the  peti- 
tion, the  attachment  lien  being  dissolved  by-  the  adjudication,  are  not  a 
claim  which  should  be  paid  by  the  trustee  out  of  the  bankrupt's  estate.  The 
costs  and  disbursements  are  a  mere  incident  of  the  lien  and  fail  with  the 
lien.^^^  But  it  has  been  held  that  such  a  claim  incurred  in  good  faith  by  a 
creditor  though  within  four  months  of  the  bankruptcy,  is  a  provable  claim 
against  the  estate  though  the  lien  is  dissolved,^^^  and  this  seems  to  be  the 
better  authority  under  the  present  law.  That  the  costs  and  disbursements 
in  an  attachment  suit  cannot  be  proven  &s  a  debt  against  the  bankrupt  and 
that  the  lien  for  the  costs  fails  with  the  attachment  lien,  see  the  cases,  under 
the  act  of  1867,  cited  in  the  foot-note.^^*  An  examination  of  the  cases  under 
such  note  shows,  however,  that  in  many  of  them,  although  it  was  held  that' 
the  lien  for  costs  failed  with  the  .attachment  lien,  and  although  there  was  no 
claim  therefor  against  the  bankrupt,  still  the  bankruptcy  court  may,  in  the  ■ 
exercise  of  its  equitable  jurisdiction,  require  the  trustee  to  pay  such  charges 
as  have  benefited  the- estate  in  his  hands,  though  incurred  before  the  bank- 
ruptcy; if  he  received  the  benefit  of  the  attachment  he  was  obliged  to  sustain 

the  burden.*"       ' ,  ^ 

yn.  UNLIQUIDATED  CLAIMS. 

a.  In  general.—  Subsection  h  permits  the'  liquidation,  and  subsequent  proof 
and  allowance,  of  an  ^unliquidated  claim  against  the  bankrupt.     The  law  of 

207.  In  re  Young  (D.  C;,  N.  Y.),  2  Am'.  bursements  of  an  attachment  suit  brought 
B.  E.  673,  96  Fed.  606;  In  re  Jennings  (Ref.,  before  the  commencement  of  proceedings  in 
N.  Y.)    8  Am.  B.  R.  358.  insolvency    shall    he    a    preferred    debt.     In 

208.  Compare  In  re  Allen  ,(D.  C,  Oal.),  re  Amoratis  (C.  C  A.,  9th  Cir.),  24  Am. 
3  Am.  B    R.  38,  96  Fed.   512;   In  re  Lewis  B.  R.  565,  178  Fed/ 919. 

(D.  C,  Mass.),  4  Am.  B.  R.  51,  99  Fed.- 935.  213.  In  re  Fortune,  2  N.  B.  R.  062,  Fed. 

And  generally  under  §  64-b  (5).  Cas.  4,955,  1  Low.  306;  Gardner  v.  Cook,  7 

209.  iSee  Bankr.  Act,  §  1   (11).  IS.  B.  R.  346,  Fed.  Cas.  5,226;  In  re  Geo.  S. 

210.  Text  cited  with  aiyproval  in  In  re  Ward,  9  N.  B.  E.  349,  Fed.  Cas.  17,145; 
Harnden  (D.  C,  N.  Mex.),  29  Am.  B.  K.  In  re  Hatje,  12  N.  B.  R.  548,  Fed.  Oaa.  C,- 
504.  200  Fed.  173.  215,  6  Biss.  436;  In  re  Preston,  6  N.  B.  R. 

211. 'In  re  Young   (D.  C,  N.  Y.),  2  i'm.  545,    Fed.    Oas.    11,394.     See,    however,    ap- 

B.  E.  673,  96  Fed.  606.  parently   contra.    In    re    Foster,    Fed.    Oas. 

212.  In' re  Allen   (D.  C,  Cal.),  3  Am.  B.  4,960,   2   Story,    131;    In    re   Hausberger,  '2 

R.  38,  96  Fed.  512.  N".  B.  E.  92,  2  Ben.   504;   London  v.  King, 

Costs  of  attachment  suit  under  laws  of  50  Ga.  302;  In  re  Preston,  5  N.  B.  R.  293. 
State. — ^A    claim    for    costs    actually    and  314.  See  In   re  Fatune,  2  N.   B.   R.   662, 

'necessarily  expended  by  claimant  in   an  at-  Fed.  Oas.  4,955;  Garden     v.  Cook,  7  N.  B. 

tachment    suit    brought    against    the    bank-  R.  346,  Fed.  Oas.  5,226;  In  re  'Ward,  9  N. 

rupt  in  good  faith  before  the  filing  of   Uie  B.   E.  349,  Fed.  Cas.   17,145;   In   re  Jenks, 

petition  in  bankruptcy,  is  a  provable  claim  15  N.   B.   R    301,   Fed.    Oas.   7,276;    Zeiber 

under,  section  63   (3)   of  the  bankruptcy  act  v.  Hill,  8  N".   B.  R.  230,  Fed.   Cas.   18,206; 

and    is    entitled    to   prioritv   undei'  section  In  re  Holmes,   14  N.  B.  R.   493,   Fed.  Oa^. 

64-b  (5),  where,  as  in  California,  the  Sta,te  6,631. 
law  provides  that  the  legal  costs   and  dis- 
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1867  permitted  tke  liquidation  of,  damages  for  conversion  only;  that,  as  has 
'been  shown,  was  (aside  from  debts  grounded  in  fraud  or  embezzlement)  the 
■only  tortious  liability  provable.  The  words  of.  the:  present  law  are  much 
broader  and^eem  to  be  taken  from  R.  S.,  §  5068,  which  regulated  the  liquida- 
tion of  "contingent  debts  and  contingent  liabilities." 

b.  Effect  and  piyrpose  of  subsection.— Subsection  b  adds  nothing  to  the 
class  of  debts  which  may  be  proved  under  subsection  a;  its  purpose  is  to 
permit  an  unliquidated  claim,  coming;  under  the  provisions  of  subsection  a, 
to  be  liquidated  as  the  court  shall  direct.^^^  It  was  not  intended  by  'the 
subsection  to  permit  proof  of  contingent  debts,  liabilities  or  demands,  the 
valuation  or  estimation  of  which  it  was  substantially  impossible  to  prove. ^^® 
The  present  prevailing  opinion  is  that  only  debts  coming  within  subsection  a 
can  be  liquidated  and  no  tortious  liabilities  may  be,  save  on  the  theory  -of 
quasi-contract.^"  A  claim  for  unliquidated  damages  for  loss  of  future  profits 
is  provabl6  in  bankrutpcy,  where  it  is  based  on  a  contract  right. ^^®  If  the 
nature  of  the  claim  is  such  that  it  can  only  be  liquidated  in  a  court  having 
exclusive  jurisdiction  conferred  by  statute,  it  cannot  be  proved.^^®  Oases 
under  the  former  law  will  be  found  in  the  foot-note.^* 

c.  Injuries  to,  person  or  property, —  A  claim  for  unliquidated  damages  for 
personal  injuries  alleged  to  have  been  caused  to  a  servant  by  the  failure  of 
■a  master  to  furnish  safe  appliances,  arises  ex  delicto  and  is  not  of  such  a 


215.  Dunbar  v.  Dunljar,  190  U.  S.  340,  349, 
10  Am.  B.  R.  139,  47  L.  Ed.  1084,  23  Sup. 
Ct.  757. 

,.  An  unliquidated  claim  will  only  be  al- 
lowed' under  section  63-b,  upon  application 
to  the  court  to  dfrect  the  manner  of  liqui- 
dation. In  re  Silverman  Bros.  (D.  C,  Mo.), 
4  Am.  B.  E.  83,  101  Fod.  219, 
'  Class  of  provable  debts  not  enlarged  by 
section  63-b. —  Section  63-b  of  the  bank- 
ruptcy act,  providing  for'  unliquidated 
^. claims  against  the  bankrupt,  which  may 
be '  liquidalied  upon  application  to  the  court 
in  such  manner ,  as' it  shall  direct,  and  may  , 
thereafter  be  proved  and  allowed  against 
his  estate,  adds  nothing  to  the  class,  of  debts 
which  may  be  proved  ,  under  paragraph  a 
■  of  the  same  sfiction,  its  purpose  being  to 
permit  an. unliquidated  claim  coming  within 
the  provisions  of  section  63-a,  to  be  liqui- 
dated ;as  the  court  should  direct.  -Matter 
of  Eoth  &  Appel  (C-  C.  A.^  2d  Cir.),  24  Am. 
B.  R.  588,  181  Fed.  667 ;  In  re  Southern 
Steel 'Co.  (D.  G.,  Ala.),  25  Am.  B.  R.  358, 
183:  Fed..  498;, Matter  of  Mullings  Clothing 
Co.  (0.  C.  A;,  2d  Cir.),  38  Am.  B.  R.  189, 
238  Fed. -68;  Moore  v.-.Douglas  (C.  C.  A.  9th 
Cir.),  36  Am.  B.  R.  7m,  230v  Fed.  399,  affg. 
34  Am.  B.  R.  8''23,  225  Fed.  683. 

21G.  Dunbar  v.  Dunbar,  190  U.  S.  340,  10 
Am.  B.  R.  139,  47  L.  Ed.  1084;,  23  Sup.  Ct. 
757. 

217.  In  re  Hirschman  (D.  C,  .Utah),  4 
Am,  B.  ,R.  715,  104  Fed.  69,  holdiijg  that 
subsection .  5  covers  only  such  claims  as 
when  liquidated  are  provable  debts  under 
the  classification  of  the  preceding  .subsec- 
tion a,  and  does  not  authorize  the  .liquida- 
tion and  proof '  of  claims  arising  ex  delicto 
unless  they  are  of  such  a  nature  that  ■the 


claimant  might  at  his  election  waive  the 
tort  and  recover  in  quasi-contract.  See  alFO 
In  re  Filer  (Ref.,  N".  Y.),  5  Am.  B.  R. 
58i2;  Matter  of  United  Button  Co.  (D.  C, 
Del.),  15  Am.  B.  R.  390,   140  Fed.  495. 

Taxes  and  premiums  of  insurance,  if  they 
are  not  a .  fixed  liability,  are  not  sucli  un- 
liquidated claims  agaiu'st  the  bankrupt  as 
can  be  proved,  for  only  those  claims  caii  be 
admitted  to  proof  under  this  provision  which 
can  be  liquidated  by  legal  proceedings  in- 
stituted at  the  time  of  the  bankruptcy. 
Matter  of  Pittsburg  Di-ug  Co.  (D.  C,  Pa.), 
20  Am.  B,  R.  227,  237,'  164  Fed..  482. 

Negligence  in  management  of  estate. — 
Where  an  executrix  at  the  time  of  her  bank- 
ruptcy was  entitled  to  the  management  of 
property  bequeathed  to  her  daughter  until 
ishe  became  of  a  certain  age  vhich  time  had 
not  arrived,  a  proof  of  claim'  by  the  daughter 
through  her  guardian,  based  upon  the  negli- 
gence of  the  bankrupt  in  managing  the  es- 
tate, is  unliquidated.  Matter  of  GrifHn  (D. 
C,  Mass.),  33  Am.  B.  R.  894,  188  Fed  389. 

218.  Matter  of  Manhattan  Ice  Co.  (D.  C, 
N".  Y.),  7  Am.  B.  R.  408,  114  Fed.  400^n, 
affd.  8  Am.  B.  R.  569,  116  Fed.  604.    • 

219.  In  re  Hawley  (D.  C.,  Wash.),  28 
Am.  B.  R.  58,  194  Fed.  751,  in  which  a 
claim  by  a  subcontractor  against  a  United 
States  contractor,  based;  upon  the  bond  given 
by  the  contractor,  -was  held  not  provable, 
because  under  the  statute  requiring  the  bond 
actions  thereon  can  only  be  brought  in  the 
circuit  court. 

,  ,  220.  In  re  .Smith,  Fed.  Cas.  12,975;  In  re 
Cook,  Fed.  'Cas..3,151;  Ex  parte  Lake,  Fed. 
€as.  7,99l;  Abbptt  V.  Rowan,  ,33  Ark,  •593. 
See  discussion  ante,  subtitle  "  Implied  oon- 

'  tracts!" 
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nature  as  to  authorize  a  waiver  of  the  tort  and  a  recovery  upon  the  quasi- 
contract,  and  is,  therefore,  not  provable  against  the  master's  estate  in  bank- 
ruptcy,^^' So,  a  judgment,  in  an  action  under  an  employer's  liability  act  to 
recover  for  personal  injuries,  is  not  a  provalble  claim  against  the  bankrupt's 
estate.^^^  A  claim  for  unliquidated  damages,  resulting  from  injury  to  the 
property  of  another,  not  connected  with  or  growing  out  of  any  contractual 
relation,  is  not  a  provable  debt  in  bankruptcy.^^ 

i.  Liquidation,  how  accomplished. —  The  liquidation  is  usually  accomplished 
'by  a  suit  in  the  proper  State  court,  but  it  can  be  in  the  bankruptcy  court 
when  all  the  facts  are  admitted.^^*  The  proof  of  the  claim,  though  unliqui- 
dated, may  be  filed,  and  thereupon  the  claim  is  before  the  court  to  be 
dealt  with  as  the  interests  of  the  parties  may  require;  there  must  be  liqui- 
dation before  proof  by  such  means  as  the  court  or  referee  may  direct.^^®  If 
it  seems  best  the  referee  may  withhold  action  on  the  claim  or  postpone  the 
dividend  thereon  until  the  status  of  the  claim  is  fully  determined.^^^ 
Unliquidated  claims  may  be  liquidated  either  by  a  hearing  before  the  referee, 
by  a  plenary  suit  in  any  court  of  competent  jurisdiction,  or  by  permitting 
a  pending  action  upon  such  claims  to  proceed  to  judgment.^^''^  It  is  not 
necessary  to  declare  the  rules  for  determining  the  amount  due  upon  unliqui- 
dated claims ;  ordinarily  such  determination  will  be  based  upon  the  prin- 
ciples controlling  the  asceftaiilment  of  daniages  in  other  eases  where  there 
have  been  breaches  of  contractual  obligations.^® 

e.  Contingent  liabilities. —  There  is  a  broad  distinction  between  "unliqui- 
dated damages"  and  "contingent  liabilities."^^*  The  phrase  "unliquidated 
claims"  may  refer  to  both.  The  former  law  provided  for  the  liquidation  of 
contingent  debts  and  liabilities,^*  and  the  cases  under  it,  as  well  as  thoSe 


221.  Matter  of  Urgniore.  &  Sona  Co.  (Eef., 
Cal.),  10  Am.  B.  E.  661.  gee  ante,  II,  d  (4) 
"  Claims  tortious  in  cha/racter." 

222.  In  re  Orescent  LumlDer.  Co.  (D.  C, 
Ala.),   19   Am.   B.   R.   112,   154   Fed.   724. 

A  claim  by  an  employee  for  personal  in- 
juries, unliquidated  and  not  reduced  to  judg- 
ment, until  after  the  adjudication  in  bank- 
ruptcy of  the  employer,  is  not  a  debt  provable 
in  the  bankruptcy  proceedings.  Eberlein  v. 
Fidelity  &  Deposit  Co.  (Wis.  Sup.  Ct.),  37 
Am.  B.  R.  614,  159  N.  W.  553. 

A  claim  by  the  New  York  State  Industrial 
Commission  based  upon  an  award  against  the 
bankrupt  for  personal  injuries  to  an  em- 
ployee, made  nearly  seven  months  after  bank- 
ruptcy and  not  reduced  to  judgment,  is  not 
prova,ble  under  this  section.  Matter  of  Rock- 
away  Soda  Water  Co.  (D.  C,  N.  Y.),  36  Am. 
B.  E.  640. 

223.  Brown  &  Adams  v.  United  Button 
Co.  (O.  C.  A.,  3d  Cir.),  17  Am.  ,B.  R.  565, 
149  Fed.  48,  affg.  15  Am.  B.  R.  390,  140 
Fed.  495. 

224.  In  re  Rouse  (Ref.,  Ohio),  1  Am.  B. 
R    393 

225.  In  re  Rubel  (D.  C,  Wis.),  21  Am. 
B.  R.  566,  170  Ted.  1(K1. 

226.  In  re  Mertens  (C.  C.  A.,  2d  Oir.), 
.  16  Am.  B.  R.  825,  144  Fed.  818. 

227.  In  re  Buchan's  Soap  Corp.  (I>.  C, 
N.  Y.),  22  Am.  B.  R.  382,  169  Fed:  1017.. 

Accounting  before  referee  to  determine 
claim  of  solvent  partner.— Where  one  part- 

62 


ner  has  paid  all  the  debts  of  a  partnership 
whose  other  member  has  been  adjudged  a 
bankrupt,  the  sum  which  may  be  shown 
upon  a.  partnership  accounting  to  be  due 
him'  from  such  other  member  is  a  debt  which 
will  be  discharged  by  bankruptcy,  and  there- 
fore proinable  against  the  estate  of  the  bank- 
rupt partner.  Ip  such  case,  an  accounting 
being  necessary  to  make  proof  of  elaim,  the 
court  has  power  under  section  63-b  of  the 
bankruptcy  act,  to  order  the  claim  liquidated 
before  the  referee.  Matter  of  Hirth  (D.  C., 
Minn.),  26  Am.  B.  R.  666,  189  Fed.  926. 

228.  See  Matter  of  Structural  Steel  Car 
Co.  (Ref.,  Ohio),  13  Am.  B.  E.  373;  In  re 
Kenney  (B.  C,  Ind.),  14  Am.  B.  R.  611, 
136   Fed.  451. 

229.  Consult    Zimmer    v.    Schleehauf,    115 

280.  Bankr,    Act,    1867,    §    IS     (R.    S., 

§  5068),  provided  as  follows:  "In  all  cases 
of  contingent  debts  and  contingent  liabilities 
contracted  by  the  bankrupt,  and  not  herein 
otherwise  provided  for,  the  creditor  may  make 
claim  therefor,  and  have  his  claim  allowed, 
with  the  right  to  share  in  the  dividends,  if 
the  contingency  happens  before  the  order 
for  the  fiiiar  dividends;  or  he  may,  at  any 
time,  apply  to  ,tbe  court  to  have  the  present 
value  of  the  debt  or  liahility  ascertained 
and  liquidated)  which  shall  then  be  done  in 
such  manner  as  the  court  shall  order,  and 
he  shall  be  allowed  to  prove  for  the  amount 
8o  ascertained." 
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under  its  predecessor,  drew  a  clear  distinction,  between  demands  whose  exist- 
ence depended  on  a  contingency  and  existing  demands  where  the  cause  of 
action  depended  on  a  contingency;  the  former  not  being  provable  in  any 
event  and  the  latter  only  when  liquidated.^^  The  present  law  has  no  similar 
clause  and  it  has  been  vigorously  asserted  that  contingent  claims  cannot  now 
be  liquidated  or  proven.^^*  We  have  already  seen,  however,  that  an  indorser 
or  a  surety  may  have  a  provable  claim,  even  if  the  contingency  fixing  it  does 
not  happen  until  after  the  bankruptcy.  The  same  reasoning  will  doubtless 
extend  to  all  existing,  demands  based  on  contract  where  only  the  cause  of 
action  depends  «n  a  contingecy.  ■  Such  a  constriction  harmonizes  the  statute 
both  as  to  distribution  of  assets  and  to  the  dischargeability  of  debts,  and 
explains  an  omission  for  which  there  was  no  reason,  in  fact,  which,  if  inten- 
tional, was  wrong.  Such  a  contingency  may,  it  is  thought,  be  liquidated 
under  the  terms  of  subsection  b;  with,  however,  this  limitation,  that  both  (1) 
th^  contingency  must  happen  and  (2)  the  liquidation  be  accomplished  during 
the  time  within  which  a  claim  may  be  proven.^*     The  test  as  to  whether  a 


231.  Raggin  v.  Magwire,  15  Wall.  549; 
French  v.  Morse,  68  Mass.  Ill;  Jemison  v. 
Blowers,  5  Barb.  (N.  Y.)  686;  McNeil  v. 
Knott,  11  Ga.  142;  In  re  Mead,  14  Fed.  287. 

232.  In  re  Imperial  Brewing  Co.  (D.  C, 
Mo.),  16  Am.  B.  R.  110,  143  Fed.  579,  In 
re  American  Vacuum  Cleaner  Co.  (D.  C, 
N".  J.).,'  26  Am.  B.  E.  621,   192  Fed.  939. 

Effect  of  distinction  between  present  act 
and  act  of  1867. —  Mr.  James  W.  Eaton, 
the  able  editor  of  the  third  edition  of  Col- 
lier on  Biankruptcy,  uses  the  following  lan- 
.guage  in  commenting  upon  the  inferences 
to  be  drawn  from  the  failure  of  the  present 
act  to  provide  for  proof  of  contingent  lia- 
bilities as  was  done  under  the  act  of  1867: 
"The  provisions  of  the,  act  pf  ,1898  concern- 
ing the  proof  of  contingent  claims  differ 
materially  from'  those  contained  in  the  acts 
of  1841  and  1867.  Section  63-a  (1)  provides 
for  fixed  liabilities  absolutely  owing  at  the 
time  of  the  petition  but  not  then  payable. 
Section  57-i  provides  for  the  proof  of  con- 
tingent claims  of  the  surety  of  the  bank- 
rupt where  the  creditor  has  not  proved  his 
claim.  G.  0.  21  (4)  has  only  to  do  with 
the  claims  of  a  surety.  Apart  from  these 
provisions  there  is  nothing  in  the  act  of 
1898  or  the  General  Orders  which  refers 
expressly  to  contingent  claims.  It  must 
therefore  be  assumed  that  Congress  did  not 
intend  to  include  such  claims  among  prov- 
able debts.  (See  cases  cited  under  the  pre- 
ceding paragraph.)  This  will  be  seen  by 
a  comparison  with  the  terms  of  tne  preced- 
ing act.  Revised  Statutes,  section  5069 
(section  19  of  the  act  of  1867),  reads: 
(Section  inserted  as  in  Note  230). 

"  Clearly,  then,  in  enacting  this  para- 
graph (subdivision  1),  Congress  must  have 
had  in  mind  this  liability  of  sureties  and 
other  persons  in  similiar  relations,  as  well 
as  other  contingent  liabilities,  and  under 
the  present  law  such  claims  or  debts  cannot 
be  proved  unless  the  liability  has  become 
fixed  and  absolutely  owing  before  the  com- 


mencement of  the  proceedings  in  bank- 
ruptcy. Subcjivisiott  4  provides  that  '  debts 
are  provable  which  are  founded  upon  an 
open  account  or  upon  a  contract  express  or 
implied.'  ,•  But  contingent  liabilities  are  not 
in  any  proper  sense  debtsj  they  are  mere 
contracts,  and  do  not  become  debts  until 
'  the  contingencies  happ6^  on  which  demana 
for  "paymient  can  be  made.  Those  con  n- 
gencies  may  indeed  happen  pending  pro- 
ceedings in  bankruptcy,  but  there  is  no 
provision  in  the  present  act  for  the  proof 
of  such  a  debt  if  the  liability  becomes  fixed 
after'  the  commencement'  of  proceedings  but 
before  final  dividend.  The  statute  of  1867 
did  permit  proof  in  such  cases,  but  it  is 
believed  that  under  the  present  statute'  it- 
cannot  be  done.  Inasmuch  as  in  all  pre- 
vious bankruptcy  acts  legislators  have 
thought  it  necessary  to  insert  an  express 
provision  in  order  to  give  to  one  the  right 
to  prove  such  contingent  debts,  and  con- 
tingent liabilities,  the  omisson  of  such  pro- 
visions from  the  present  act  seems  to  show 
an  intention  on  the  part  of  Congress  to 
leave  the  liability  of  the  bankrupt  on  such 
contracts  unaffected.  Such  construction  of 
the  statute  cannot  be  assailed  as  not  in 
conformity  with  the  spirit  and  tendency  of 
bankruptcy  legislation.  It  is  true  that  siT'h 
liabilities,  if  not  provable,  are  not  in  any 
way  affected  by  a  discharge.  And  there  may 
be_  many  liabilities  which,  in  consequence, 
will  remain  outstanding  against  the  bank- 
rupt after  the  proceedings  in  bankruptcy. 
But  to  a  certain  extent  that  was  true 
imder  the  former  act.  Under  all  bankruptcy 
laws  there  is  a  certain  date  fixed  af tar. which 
debts  which  come  into  existence  may  be 
collected  from  the  after-acquired  property 
of  the  bankrupt.  That  time,  under  the  pres- 
ent act,  is  the  date  of  filing  the  petition." 

233.  Bankr.  Act,  §  57-n,  and  discussion 
under  Section  Fifty-seven  of  this  work, 
subtitle  "  Time  Kmitation  on  allowance  of 
claims." 
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claim  is  really  contingent  or  simply  one  unliquidated  by  legal  proceedings  is 
this:  Have  all  the  facts  necessary  to  be  proved  to  fasten  liability  already 
occurred  ?  If  so  the  claim  is  not  contingent.  Biit  as  long  as  it  remains  uncer- 
tain whether  a  contract  will  ever  give  rise  to  an  actual  liability  and  there  is 
no  manner  of  removing  the  uncertainty  by  calculation, ,  it  is  too  contingent  to 
be  a  provable  debt.^*  Thus,  it  has,  been  held,  in  respect  to  leases,  that,  although 
a  landlord's  claim  was  not  a  fixed  liability  at  the  time  the  petition  was  filed, 
if  it  was  licfuidated  within  the  year,  it  became  a  provable  debt.^^^  A  claim 
for  future  services  under  a  written  contract  with  the  bankrupt  for  a  term  of 
years  is  a  contingent  liability  and  not  provable  in  bankruptoy.^^®  The  condi- 
tional preliminary  proof  authorized  by  the  former  law  should,  however,  not 
be  permitted. ^^'^  A  claim  cannot  be  proved  for  a  breach  of  a  covenant  in  a 
lease  to  the  effect  that  the  lessee  would  after  re-entry  indemnify  the  lessor 
against  all  loss  of  rents  and  other  payments  which  might  occur  by  reason 
of  the  termination  of  the  lease,  since  in  such  a  case  the  damages,  if  any,  could 
not  be  ascertained  until  the  term  of  the  lease  had  expired  as  originally  limited, 
or  there  had  been  a  reletting.^^ 

VII.  WHAT  DEBTS  ARE  WOT  PROVABLE. 

a.  In  general. —  From  what  has  already  been  said,  it  results  that  substan- 
tially all  liabilities  either  ex  contractu  or  ex  delicto,  provided  they  are  liqui- 
dated either  before  the  bankruptcy,  or,  if  not, .thereafter,  are  provable  debts 
under  the  terms  of  subsection  h.  There  are  exceptions,  which,  and.  the 
reasons  for  them,  are  considered  here. 

b.  Judgments  for  fines  and  penalties.-^  These  are  not  provable,^^®  though 
there  is  authority  the  other  way,^*"  Penalties  imposed  under  a  State  statute 
after  adjudication  of  a  corporation  in  bankruptcy,  for  failure  to  file  reports 
and  the  like,  are  not  fixed  liabilities  absolutely  owing  at  the  time  of  the 
filing  of  the  petition,  and  are  not  provable  debts.^*'  Fines  are  provable,  if 
at  all,  only. because  "a  fixed  liability  absolutely  owing."     But  the  criminal 

234.  Matter  of  Mullings  Clotliing  Co.  (D.  Vacuum  Cleaner  Co.  (D.  C,  N.  J.;,  26 
C,  Conn.),  37  Am.  B.  E.  166,  230  Fed.  681;       Am.  B.  E.  621,  192  Fed.  939. 

decree  set  aside   (C.  C.  A.,  2d-0ir.),  38  Am.  236.  Matter    of    Montague    &    Gillet,    Inc. 

B.  E.  189,  238  Fed.  58.  (D-  C,  N.  Y.),  32  Am.  B.  E.  106,  212  Fed. 

235.  Moch  V.  Market  Street  Bank   ( U.  C.       452. 

A.,  3d  Cir.),  6  Am.  B.  R.  11,  107  Fed.  897;  237., Compare  foot-note  230,  ante. 

In  re  Dunlap  Carpet  Co.    (D.   C,   Pa.),  20  238.  In  re  Shaffer   (D.  C,  Mass.),  10  Am. 

Am.  B.R.  882,  163  Fed.  541;  In  re  Coloria  B.  R.  633,  124  Fed.  Ill;  In  re  Ells   (D.  C, 

Mfg.  Co.    (D.  C,  Pa.),  24  Am.  B.  E.   609,  Mass.),  3  Am.  B.  E.  564,  98  Fed.  967.     See 

179   Fed.   722.  also   Evans  v.   Lincoln   Co.,    10   Am.   B.   E. 

Allowance    of    contingent    claims;     claim  401,  204  Pa.  St.  448,  54  Atl.  321.     Compare 

for  salary   due   after  bankruptcy. —  In   the  Matter  of  Mullings  Clothing  Co.    (C.  C.  ,A., 

absence  of  statutory -language  expressly  di-  2d  Cir.),  38  Am.  B.  E.  189,  238  Fed.  58. 

recting  the  allowance  of  contingent  claims,  239.  In   re   Sutherland,   3    N.    B.   E.    314, 

the  holder  thereof  will  not  be  permitted  in  Fed.    Cas.    13,639;    People   v.   Spalding,    10 

bankruptcy  proceedings  to  share  in  the  dis-  Paige  284,  affd.   4  How.   21 ;    In   re  Moore 

tribution  of  flie  assets  with  those  creditors  (D.  C,  Ky.),   6  Am.  B.   E.  690,   111   Fed. 

whose  claims  were  absolute  at  the  time  of  145;  In  re  Southern  Steel  Co.   (D.  C,  Ala.), 

the  filing  of  the  petitipn.    Thus,  where  one  25  Am.  B.  E.  358,  183  Fed.  498. 

was    employed    by    a    bankrupt    under    an  240.  In   re  Alderson    (D.  C,  W.   Va.),   3 

executory  conti'act,  which  at  the  time  of  the  Am.   B.  E.  544,   98   Fed.   58)8,  holding  that 

filing  of  an  involuntary  petition  had  a  num-  a  judgmenit  obtained  in  a  State  court  against 

her  of  months  to  run,  and  had  been  paid  up  a  bankrupt   for    fines   upon    indictments   is 

to   that   date,    a   claim    for  salary   for   the  a   dischargeable   judgment.     This   does  not 

month  following  the  filing  of  the  petition,  seem  to  be  good  law. 

during  which  time  claimant  was  unemployed,  241.  Matter   of   York    Silk  Mfg.    Co.    (D. 

cannot  be  proven  under   section  63   of  the  C.,,Pa.),  26  Am.  B.  E.  650,  188. Fed.  735. 
bankruptcy   act    of    1898.     In    re   American 
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does  not  "owe"  a  fine;  it  is  not  a  debt,  but  a  puniskment.  Further,  if 
provable,  they  are,  under  §  17,  dischargeable.  The  courts  will  hardly  impute 
to  Congress  an  intention  thus  to  grant  amnesty  to  criminals  whose  punish- 
ment consists  of  a  fine.^^  The  opposite  rule  doubtless  applies  when  the 
judgment  is  for  a  penalty  or  forfeiture. 

c.  Alimony  due  or  to  accrue. —  Wer*  Audubon  v.  Schufeldt^*  national  in 
its  scope,  alimony,  whether  in  arrears  or  to  accrue,  would  not  be  a  provable 
debt.  As  it  is,  there  may  still  be  some  doiibt  in  those  States  where  it,  when 
decreed  by  a  court,  is  a  debt  merely.^*  That  it  is  a  duty  measured  up  in 
dollars  is  the  almost  universal  view,  a  reason  alone  sufficient  to  take  it  out 
of  the  meaning  of  §  63.  Further,  alimony  to  accrue  is  never  a  fixed  liability, 
being  always  subject  to  change  by  the  court  that  decrees  it.  Still  further, 
it  is  not  a  judgment  in  the  ordinary  sense,  the  method  of  collection  being  far 
different.  It  is  true  that  in  this  view,  the  amendment  of  1903,  exempting 
alimony  from  the  effect  of  a  discharge. ^^  is  superfluous.  Now,  however, 
alimony,  whether  due  at  the  time  of  bankruptcy  or  accrued  or  to  accrue 
thereafter,  is  not  a  provable  debt.^® 

d.  Rent  to  accrue.— The  law  of  1867  contained  a  clause  which  limited  the 
proof  of  "rent  or  any  other  debt  falling, due  at  fixed  and  stated  periods"  to 
the  monierit  of  bankruptcy.^*''  Under  it,  it  was  often  held  that  rent  to 
accrue  was  not  provable. ^^  _  Though  there  is  no  such  clause  in  the  present 
law,  the  great  weight  of  authority  is  that  rent  to  accrue  is  not  even  a  con- 
tingent claim,^®  and  is,  therefore,  not  capable  of  proof. ^^^  The  reasons  given 
are  various,  but  that  asserting  that  the  adjudication  amounts  to  a  breach  of 
the  lease  has  already  been  challenged  and  may  be  doubted.^*-'^  The  only 
"fixed  liability"  under  the  lease  is  the  rent  due  at  the  time  of  filing  the 
petition. ^^^     Rent  to  accrue  is  not  a  fixed  liability  absolutely  owing,  but  is  a 

242.  See  1  N.  B.  48,  57.  ■  13©  Fed.  359;  In  re  Rutel  (D.  C,  Wis.),  21 

243.  181  U.  S.  575,  5  Am.  B.  R.  82»,  45  Am.  B.  R,  566,  170  Fed,  1021 ;  In  re  Roth 
L.  Ed.  1009,  21  Sup.  Ct.  735.  &  Appel   (C.  C.  A.,  '2d  Cir.),  24,  Am.  B.  R. 

244.  For  instance,  in  Kentucky,  see  In  re  688,  181  Fed.  667;  In  re  Sapinsky  &  Sons  (D 
Houston  (D.  C.,  Ky.),  2  Am.  B.  R.  107,  94  C,  Ky.),  30'  Am.  B.  R.  416,  206  Fed.  523; 
Fed.  119.  ■  Colman  Co.  v.  Withoft  (C.  C.  A.,  9th  Cir.), 

245.  See  Bankr.  Act,  §  17-a  (2).  28  Am.  B.  R.  SeS,  195  Fed.  850.     Apparently 

246.  See  under  Section  Seventeen  of  this  contra,  In  re  Ooldstein  (Ref.  Pa  )  2  Am 
work;  Wetmore  v.  J.Iarkoe,-  196  U.  S.  68,  B.  R.  -603.  Compare  Matter  of'  Mullinss 
13  Am.  iB.  R.  1,  49  L.  Ed.  390,  25  Sup.  Ct.  Clothing  Co.  (C.  C.  A.,  2d  Cir  )  38  Am 
172.  B.  R.  189,  238  Fed.  58,  following  dictrine  in 

247.  Act  of  1867,  §  19,  R.  S.,  §  507L  In  re  Roth   &   Appel    (CCA     2d  Cir  ) 

248.  In  re  May,  Fed.  Cas.  9,325;  In  re  24  Am.  B.  R.  588,  181  Fed.  667,  but  holding 
Hufnagel,    Fed.    Cas.    6,837;    In    re  Ooney,  that  it  was  not  applicable  to  a  case  wheS 

o^n^^'  ^'^^^"    ^  i     TT      ,,x         ^  ^        P"°^  *°  bankruptcy  a  corporation  was  dis- 

249.  Compare    Ex   parte    Houghton,    Fjsd.       solved  thus  terminating  a  lease 

Cas.    6,725.     Text    cited   with    approval    in  251.  Compare  In  re  Jefferson  (DC    Ky  ) 

Matter  of  Cress-McCormick  Co.  (Ref.,  Miss.) ,  2  Am..  B.  R.   206,  93   Fed    948    with' In  re 

25  Am    B.  R.  464.          ,^   ^    „    ,    ^   ,  Ells    (D.  C,  Mass.),  3   Am.  u'.   R.   564,  98 

250.  In  re  .Jefferson    (D.  C,  Ky.),  2  Am.  Fed   967 

B.  R.  206,  93  Fed.  948;  In  re  Arnstdn   (D.  A  lease  is  not  teminated     ivso  tactn  hv 

C,  N.  Y.),  4  Am  E  R  246  101  Fed.  706;  an  adjudication  of  bankrup?cy.''^lVre  P^^ 
In  re  Oollignon  (Ref.,  N.  Y.),  4  Am.  B.  R.  newell  (C  C  A.,  6th  Cir.)f  9  Am.  B.  R.  490 
250;InreMahlei-  (D.  C,  Mich.),  5  Am.  B.  R.  119  Fed.  139;  Watson  v  Merrill  (CCA 
463,  106  Fed.  428;  Aftins  v.  Wilcox  (C  C  8th  Cir.),  14  Am.  B.  R  453  136  Fed  kt' 
A.,  5th  Cir  )  5  Ain  B.  R.  313,  106  Fed.  In  re  Adams  (D.  C  Conn.)'  14  Am  BR 
595;  In  re  Ells  (D.  C,  Mass.),  3  Am.  B.  R.  23,  134  Fed  142  ^™"-''  ^*  ^™-  ^-  ^-  . 
564,  98  Fed.  967;  In  re  Hays,  etc.,  Co.  (D.  252.  Matter  of  Roth  &  Appel  (D  C  N 
C,  Ky.),  9  Am.  B.  R.  144,  117  Fed.  879;  Y.),  22  Am.  B.  R.  504  174  Fed  64  affd 
In   re   Winfield  Mfg.    Co.    (D.    C,   Pa.).    15  24  Am.  B.  R.  588,  181  M   667 

Am.  B.  R.  24,  137  Fed.  984;  Watson  v.  Mer-  Rent   accruing   subsequent  to  bankruWrir 

rill   (C.  C.  A.,  8th  Cir.,,  14  Am.  B.  R.  453,       and   damages   L  breX-- In   the   S^^ 
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mere  possible  future  demand  contingent  upon  uncertain  events,^^^  and  there 
may  be.  a  change  in  the 'relation  of  the  parties  by  consent  or  breach  at  any 
time.^°*  It  does  rest  upon  a  contract,^^"  and,  therefore,  could  be  liquidated, 
were  it  not  for  the  fact  that  "  its  very  existence  depends  on  a  contingency,"  ^® 
no  claim  of  which  character  can  or  ever  has  been  capable  of  liquidation  and 
proof.^''  It  has  been  held  that  notes  given  by  a  bankrupt  for  rent  accruing 
subsequent  to  adjudication  are  without  consideration,  since  the  rent  or  debt 
for  which  they  were  given  cannot  possibly  come  into  existence,  and  such 
notes  cannot,  therefore,  be  proved  against  the  estate  of  the  bankrupt  lessee. ^^* 
And  any  other  arrangement  whereby  the  bankrupt  became  liable  for  future 
rent,  although  made  between  the  bankrupt  and  a  person  other  than  the  land- 
lord to  secure  reimbursement  of  rent  to  be  paid  by  such  person,  does  not 


Matter  of  Sterne  &  Levi  (Eef.,  Tex.),  26 
Am.  B.  R.  535,  it  was  held  that  rents  which 
a  bankrupt  has  agreed  to  pay  subsequent 
to  the  filing  of  a,  petition  do  not  consti- 
tute the  basis  of  a  claim  provable  in  bank- 
ruptcy, because  not  a  "  fixed  liability  —  abso- 
lutely owing "  at  the  time  of  the  filing  of 
the  petition ;  and  that  damages  for  the  breach 
of  a  bankrupt's  contract  to  pay  rent  in  the 
f'lture  may  not  be  made  the  basis  of  a  prov- 
able claim.  (Citing  text  with  approval.) 
And  see  Ellis  v.  Rafferty  (C.  C.  A.,  3d  Cir.), 
29  Am.  B.  R.  192,  lfl9  Fed.  80. 

253.  Rent  to  accrue  contingent  upon  un- 
certain events. —  In  the  case  of  Matter  of 
Roth  &  Appel  (C.  C.  A.,  2d  Oir.),  24  Am. 
B.  R.  5S8,  ISl  Fed.  667,  the  court  said: 
"Rent  is  a  sum  stipulated  to  be  paid  for 
the  use  and  enjoyment  of  land.  The  occu- 
pation of  the  land  is  the  consideration  for 
the  rent.  If  the  right  to  occupy  terminate, 
the  obligation  to  pay  ceases.  Consequently, 
a  covenant  to  pay  rent  creates  no  debt  un- 
til the  time  stipulated  for  the  payment  ar- 
rives. The  lessee  may  be  evicted  by  title 
-paramiount  or  by  acts  of  the  lessor.  The 
destruction  or  disrepair  of  the  premises 
may,  according  to  certain  statutory  provi- 
sionsr,  justify  the  lessee  in  abandoning  them. 
The  lessee  may  quit  the  premises  with  the 
lessor's  consent.  The  lessee  may  assign  his 
term  with  the  approval  of  the  lessor  so  as 
to  relieve  himself  from  further  obligation 
upon  the  lease.  In  all  these  cases  the  lessee 
is  discharged  from  his  covenant  to  pay  rent. 
The  time  for  payment  never  arrives.  The 
rent  never  becomes  due.  It  is  not  a  case  of 
deUtum  in  praesenti  solvendmn  in  futuro. 
On  the  contrary,  the  obligation  upon  the  rent 
covenant  is  altogether  contingent.  Citing 
Watson  V.  Merrill  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  4'53,  136  Fed.  362;  Coke  on  Little- 
ton, 29e-b;  Wood  V.  Partridge,  11  Mass.  492; 
Bordman  v.  Osborn,  23"  Pick.  (Mass.)  299. 
It  follows  from'  these  principles  that  rent 
accruing  after  the  filing  of  a  petition  in 
bankruptcy  against  the  lessee  is  not  provable 
against  his  bankrupt  estate  as  a  fixed  li- 
ability ...  absolutely  owing  at  the  time 
of  the  filing  of  the  petition,  within  the 
meaning  of  §  63-a  (1)  of  the  bankruptcy  act 
of  1998.    It-  is  not  a  fixed  liability,  but  is 


,  contingent  in  its  nature.  It  is  not,  abso- 
lutely owing  at  the  time  of  the  bankruptcy, 
but  is  a  mere  possible  future  demand.  Both 
itj  existence  and  amount  are  contingent  upon 
iincertain  events."  Citing  Atkins  v.  Wil- 
cox (C.  iC.  A.,  5th  Cir.),  5  Am.  B.  R.  313, 
105  Fed.  595;  also  In  re  Rubel  (D.  C, 
Wis.),  21  Am.  B.  R.  566,  166  Fed.  131;  In 
re  Mahler  (D.  C,  Mich.),  5  Am.  B.  R.  453, 
105  Fed.  428;  In  re  Hays,  etc.,  Co.  (O.  C, 
Ky.),  9  Am.  B.  R.  144,  117  Fed.  879;  In  re 
Arnstein  (D.  C,  N.  Y.),  4  Am.  B.  R.  246, 
101  Fed.  706;  In  re  Jeflferson  (D.  C,  Ky.), 
2  Am.  B.  R.  206,  93  'Fed.  948 ;  In  re  Inman 
&  Co.  (D.  C,  Ga.),  22  Am:  B.  R.  524,  171 
Fed.  185. 

A  claim  under  a  mining  lease  for  royal- 
ties to  become  due  in  the  future,  which  is 
contingent  upon  the  continuance  of  the 
lease,  and  by  the  terms  of  the  lease  itself 
cease  to  be  due  in  the  event  of  strikes,  car 
shortage,  etc.,  is  not  provable  against  the 
estate  in  bankruptcy  of  the  lessee.  In  re 
Gallagher  Coal  Co.  (D.  C,  Ala.),  29  Ain. 
B.  R.  766,  205  Fed.   183. 

Rent  is  contingent  after  an  assignment  for 
benefit  of  creditors  under  which  the  lessors 
have  the  right  to  enter  upon  the  premises 
and  terminate  the  lease,  or  at  their  election 
to  demand  damages.  Cotting  v.  Hooper, 
Lewis  &  Co.,  34  Am.  B.  R.  23,  107  N.  E. 
931. 

254.  Matter  of  Cress-MoOormick  Co.  (Eef., 
Miss.),  25  Am.  B.  R.  464;  In  re  Galon's 
Mfg.  Co.  (D.  C,  Pa.),  24  Am.  B.  R.  609. 
179  Fed.   722. 

255.  Bankr.  Act,  §  63-a  (4). 

256.  Deane  v.  Caldwell,  127  Mass.  242. 

257.  Compare  In  re  Mahler  (D.  C,  Mich.), 
5  Am.  B.  R.  453,  105  Fed.  428. 

258.  In  re  Curtis  (Sup.  Ct.,  La.),  9  Am'. 
B.  R.  286,  33  So.  125.  It  was  held  upon 
rehearing  in  this  case  that  the  indorser  on 
notes  given  for  such  rent  was  liable  thereon 
upon  the  theory  that  although  such  notes 
were  not  provable'  against  the  bankrupt's 
estate,  the  consideration  was  not  affected 
by  the  bankruptcy  of  the  lessee,  the  non- 
pl'ovability  of  the  notes  being  based  upon 
the  contingent  nature  of  the  claim. 
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modify  the  contingent  character  of  the  claiin  and  make  it  provable.^^*  Where 
a  receiver  in  bankruptcy  continues  in  occupation  of  leased  premises,  from 
the  filing  of  the  petition  until  the  tenant's  adjudication  as  a  bankrupt,  it 
has  been  held  that  the  landlord  may  prove  for  rent  down  to  the  time  of  the 
adjudication,  as  for  a  debt  founded  upon  an  express  contract.^"  It  lias  been 
held  that  a  covenant  in'  a  lease,  making  the  rent  for  the  entire  period  fall  due 
upon  a  breach  by  the  lease,  creates  a  fixed  liability,  within  the  meaning  of 
§  63-a  (1).^^  It  has  also  been  held  that  where  a  lease  gives  a  lien  for  the 
rent  upon  property  on  the  premises  and  such  lien  is  recognized  by  a  State 
statute,  a  claim  for  rent  accruing  after  the  bankruptcy  of  the  tenant  is  prov- 
able against  the  particular  property,  but  not  against  the  general  estate  of  the 
bankrupt. ^®^  But  it  has  also  been  held  that  a  provision  in  a  lease,  authorizing 
the  landlord  to  re-enter  upon  the  bankruptcy  of  the  tenant,  and  permitting  the 
landlord  to  recover  the  difference  between  the  rent  reserved  and  the  rent 
collected  by  the  landlord  from  other  sources,  does  not  enable  the  landlord  to 
prove  a  claim  for  rent  accruing  subsequent  to  the  bankruptcy  of  the  tenant. ^^* 
If  the  trustee  elects  to  assume  the  lease  and  sell  the  same  and  the  landlord 
acquiesces,  the  trustee  steps  into  the  bankrupt's  shoes,,  and  the  question  here 
discussed  will  not  sirise.^®*     The  trustee,  however,  usually  retains  possession 


359.  Claim  for  contribution  by  joint  lessee. 
^-Bankrupt  and  claimant  were  jointlj  liable 
on  a  lease  which  had  not  expired  at  the 
time  of  bankrupt's  ^adjudication.  They  as- 
sumed as  between  themselves  a  several  lia- 
bility for  one-half  the  rental  reserved  in  the 
lease,  and,  before  bankruptcy  intervened, 
entered  into  an  agreement  that  claimant 
should  procure,  if  possible,  a  rescission  of 
the  lease  for  which  it  might  pay  a  simi  not 
to  exceed  $100  per  month  for  each  month  of 
the  unexpired  termi  and  the  bankrupt  would 
pay  claimant  one-half  the  sum  so  .paid,  or 
agreed  to  be  paid,  by  it  for  such  rescission. 
After  bankrupt's  adjudication  upon  a  volun- 
tary petition,  claimant  paid  the  next  month's 
rent  and  thereafter  paid  the  lessors  a  certain 
sum  and  secured  a  cancellation  of  the  lease. 
Held,  that  a  claim  for  one-half  of  the  sums 
so  paid  by  claimant  was  not  provable,  since 
batdcfupt's  liability  therefor  at  the  tim« 
when  the  petition  was  filed  was  not  due 
and  owing,  but  contingent.  Colman  Co.  v. 
Withoft  (C.  C.  A.,  901  €ir.),  28  Am.  B.  E. 
328,  195  Fed.  250. 

260.  Matter  of  Hinckel  Brewing  Co.  (D. 
C,  N.  Y.),  10'  Am.  B.  E.  484,  123  Fed.  942. 
But  see,  contra,  In  re  Adams  ( D.  C,  Mass. ) , 
12  Am.  B.  R.  368,  130  Fed.  381. 

261.  Matter  of  Pittsburg  ]>rug  Co.  (D.  C, 
Pa.),  20  Am'.  B.  R.  227,-234,  164  Fed.  482. 
See  Martin  v.  Orgain    (C.  C.  A.,  5th  Cir.), 

23  Am.  B.  R.  454,  174  Fed.  772. 

26?.  In  re  Scruggs  (D.  C,  Ala.),  31  Am. 
B.  R.  94,  205  Fed.  673;  citing  Martin  v. 
Orgain  (0.  C.  A.,  5th  Cir.),  23  Am.  B.  R. 
454,  174  Fed.  772. 

863.  Matter  of  Roth  &  Appel  (I>.  C,  N. 
Y.),  22  Am.  B.  R.   504,   174   Fed.   64,   afifd. 

24  Am.  B.  R.  588,  181  Fed.  6e7;  In  re 
Abrams  (D.  C,  Iowa),  29  Am.  B.  R.  590, 
200  Fed.  1005. 


Re-entry  and  recovery  of  damages  in 
case  ot  bankruptcy. —  Where  a  landlord's 
claim  was  founded  upon  a  provision  in  his 
lease  to  bankrupt  that  if  the  tenant  should 
petition  to  be  or  be  declared  bankrupt,  the 
landlord  might  enter  into  and  repossess  the 
premises  and  termiiiate  the  lease,  in  which 
case  the  tenant  agreed  to  pay  to  the  land- 
lord, as  damages,  a  sum  which  at  'the  time 
of  such  termination  represented  the  differ- 
ence between  the  rental  value  of  the  prem- 
ises and  the  rent  and  other  paymen'ta 
therein  named  for  the  residue  of  'the  term, 
the  claim  was  not  provable,  since  there  was 
no  "fixed  liability  .  .  .  absolutely  due 
and  owing  at  the  time  of  filling  the  peti- 
tion "  in  bankruptcy,  the  lease  being'  ter- 
minaible  by  the  er^try  of  the  landlord,  which 
by  the  terms  of  the  lease  could  not  be  made 
until  after  bankruptcy.  Slocum  v.  Soliday 
(C.  C.  A.,  lat  Cir.),  25  Am.  B.  R.  460,  183  , 
Fed.  410. 

Claim  against  tenant  for  rent  after  sur- 
render.—  Where  before  the  filing  of  a  peti- 
tion in  bankruptcy  against  a  tenant,  a  levy 
was  made  upon  his  personal  property,  and 
subsequently  the  landlord  accepted  a  surren- 
der of  the  premises,  he  cannot  claim  against 
the  bankrupt  estate  of'  the  tenant  for  the 
whole  of  the  unexpired  tenn  of  the  lease, 
although  it  provided  that  upon  a  le-vy  against 
the  tenant  the  whole  rent  for  the  unexpired 
portion  of  the  term  should  became  due.  Mat- 
ter of  Heilbron  Brothers  (D.  C,  Pa.),  35 
Am.  B.  R.  668,  226  Fed.  803. 

2G4.  Matter  of  Sherwoods,  Inc.  (C.  C  A., 
2d  Cir.),  31  Am.  B.  R.  769,  210  Fed.  754';  In 
re  Sapdnaky  &  Sons  (D.  C.,  Ky.),  30  Am. 
B.  R.  416,  206  Fed.  523. 

Where  a  bankrupt's  trustee  electa  to  give 
up  the  lease  and  the  landlord's  agent  re- 
enters, but  agrees  to  permit  the  occupancy 
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for  a  brief  period,  paying  on  a,  qiMntwm  meruit  basis  meanwhile.^^^  The 
principles  applicable  to  rent  due  for  the  occupancy  of  real  property  do  not 
apply  to  the  same  extent  in  the  case  of  a  lease  of  personal  ^property,  where . 
by  the  terms  of  the  lease  the  whole  amount  becomes  due  in  case  of  a  default ; 
in  such  a  case  the  lessor  may  prove  his  claim  for  the  whole  amount  due  as 
a  fixed  liability.^^^ 

e.  Debts  outlawed  by  a  statute  of  limitations. —  Such  debts  are  not  provable. 
The  limitation  period  depends  upon  the  law  of  the  State  in  which  the  action 
could  be  brought.  There  was  some  conflict  on  this  question  under  the  law 
of  1867,  high  authority  holding  that  the  provability  of  such  a  debt  turned  on 
whether  the  statute  of  limitations  urged  against  it  went  merely  to  the  remedy 
or  actually  destroyed  the  obligation.^^  But  the  weight  of.  authority  under 
that  law  was  the  other  way.^®*  The  cases  under  the  law  of  1898  are  to  the 
same  effect.^®  The  reason  for  this  doctrine  seems  to  be  one  of  abstract  equity. 
Strictly,  an  outlawed  debt  is  within  the  terms  of  §  63-a  (1)  and,  therefore, 
provable.  But,  since  such  a  debt  could  not  have  been  asserted  before  bank- 
ruptcy against  the  objection  of  the  debtor,  the  law  prevents  its  proof  against 
the  other  creditors  and  the  consequent  reduction  of  their  pro  rata  by  an 
interloper  whose  remedy  has  been  lost  by  his  own  laches.^'"'  An  insolvent 
person,  intending  to  go  through  bankruptcy,  may  make  an  acknowledgment 
of  an  existing  indebtedness,  the  right  to  recover  which  is  barred  by  the  statute 
of  limitations,  but  against  which  the  statute  has  not  been  pleaded,  so  as  to 


of  the  premises  pending  the  determination 
of  a.  controversy  as  to  the  ownership  of  cer- 
tain personal  property  located  on  the  prem- 
ises, the  lease  is  nevertheless  terminated, 
and  the  estate  is  not  liable  for  the  rent.  In 
re  Desmond  &  Co.  (D.  C,  Ala.),  28  Am.  B. 
E.  456,  196  Fed.  581.  , 

£fiect  of  landlord's  right  to  re-enter. — 
Where  bankrupt  held  under  a  lease  author- 
izing the  landlord  to  re-enter  upon  default 
In  the  payment  of  rent,  and  providing  that 
bankrupt  should  surrender  the  premises 
upon  breach  of  the  covenant  to  pay  rent, 
and  it  appeared  that  bankrupt  had  de- 
faulted in  payment  of  ^reht  before  bank- 
ruptcy intervened,  a  claim  for  rent  accru- 
ing after  the  filing  of  the  bankruptcy  peti- 
tion is  not  a  debt  due  and  owing  to  the 
landlord  when,  the  petition  was  filed,  and 
therefore  iss  not  provable  in  the  bankruptcy 
proceedings  of  the  lessee.  In  re  Abrams 
(B.  C,  Iowa),  29  Am.  B.  R.  590,  200  Fed. 
lOOjS. 

Re-entry  by  landlord;  effect  on  claim, — 
Where,  after  a  tenant's  receiver  in  bank-^ 
ruptcy  had  sold  personal  property  which^ 
was  upon  premises  leased  by  a  bankrupt  for 
one  year,  allowing  the  purchaser  a  reason- 
able time  within  which  to  remove  the  goods, 
the  landlord,  acting  under  a  provision  in 
the  lease,  instituted  ejectment  proceedings 
against  the  purchaser,  wherein  he  declared 
that  the  lease  had  abawliitely  ceased  and 
determined,  and  he  was  put  in  possession 
"^of  the  premises  imder  a  writ  issued  in  such 
ejectment  proceedings,  his  claim'  for  rent  for 
the  unexpired  term  of  the  lease  will  be  dis- 
aUowed.     South  Side   Trust  Co.   v.   Watson 


(C.  C.  A.,  3d  Cir.),  29  Am.  B.  R.  446,  200 
Fed.  50. 

265.  Matter  of  Frazin  &  Oppenheim  (C. 
0.  A.,  2d  dr.),  24  Am.  B.  R.  903,  183  Fed. 
28.  (See  discussion  under  Section  Seventy 
of  this  work,  subtitle  "  Trustee  vested  with 
title  of  bankrupt." 

266.  Matter  of  Caswell'-Massey  Co.  (D.  C, 
N.  Y.),  31  Am.  B.  R.  426,  208  Fed.  571; 
Matter  of  Miller  Bros.  Grocery  Co.  (D. C, 
Ohio),  31  Am.  B.  R.  430,  208  Fed.  573.  In 
both  cases  contracts  were  under  considera- 
tion whereby  store  apparatus  for  carrying 
parcels  and  cash  waS  leased  and  in  which 
it  was  provided  that  in  case  of  default  in 
a  monthly  payment  the  whole  amount  be- 
comes due.  It  appeared  that  such  apparatus 
when  removed  was  substantially  lessened  in 
value.  See  also  In  re  Merwin  &  Willoughby 
Co.  (D.  C,  N.  Y.),  30  Am.  B.  R  485,  206 
Fed.  116. 

267.  In  re  Ray,  Fed.  Gas.  11,589;  In  re 
Shepard,  Fed.  Gas.  12,753.  -. 

268.  In  re  Kingsley,  Fed.  Gas.  7,819;  In 
re  Hardin,  Fed.  .Gas.- 6,048;  In  re  Cornwall, 
Fed.  Gas.. 3,250;  In  re  Reed,  Fed.  Cas.  11,- 
635;  In  re  Noeson,  Fed.  Cas.  10,288. 

269.  In  re  Lipman  (D.  C.,  N.  Y.),  2  Am. 
B.  E.  46,  94  Fed.  353;  In  re  Resler  (D.  G., 
Minn.) ,  2  Am.  B.  R.  602,  95  Fed.  804 ;  In  re 
Watkinson  (D.  C.,  Pa.),  16  Am.  B.  E.  245, 
143  Fed.  602;  In  re  Putman  (D.  C,  Gal.), 
27  Am.  B.  R.  923,  193  Fed.  464. 

270.  In  re  Currier  (D.  C,  N.  Y.),  27  Am. 
B.  R.  597,  192  Fed.  695,  citing  Collier  on 
Bankruptcy  (8th  ed.),  722;  Pace's  Trustee 
V.  Pace,  (Ct.  of  App.,  Ky.),  33  Am.  B.  R. 
834,  172  S.  W.  925. 
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take  the  indebtedness  out  of  the  operation  of  the  statute,  and  pennit  it  to 
become  the  basis  of  a  provable  claim  in  bankruptcy.^^^  It  seems,  too,  that 
bankruptcy  stops  the  running  of  the  time  and  that'  a  debt  may  be  proven 
v^ithin  the  statutory  year,  provided  the  period  of  limitation  expired  after  the 
bankruptcy.^^^  However,  under  the  present  bankruptcy  act  an  adjudication 
in  bankruptcy  does  not  suspend  the  running  of  the  general  statute  of  limita-'. 
tions  as  to  provable  claims  for  the  reason  that  such  adjudication  does  not 
put  the  creditor  under  a  legal  disability,  but,  on  the  contrary,  permits  him 
to  proceed  in  the  absence  'of  a  stay  issued  by  the  court.^^*  The  statute  of 
limitations  of  the  State  of  the  bankrupt's  residence,  and  in  vsrhioh  he  was 
adjudged  a  bankrupt,  governs  the  rights  of  the  creditors  in  the  administration 
of  the  bankrupt's  estate.^*  Any  creditor  of  the  bankrupt  may  interpose  the 
statute  of  limitations  as  a  defense  against  the  allowance  of  a  claim. ^^^  It  is 
the  duty  of  a  trustee  to  plead  the  statute  wherever  an  outlawed  claim  is 
presented.^''* 

f .  Commissions  of  trustee. — A  claim  for  commissions  and  expenses  incurred 
by  a  trustee,  named  in  a  deed  of  trust  executed. by  a  bankrupt,  in  "the  sale  of 
chattels  thereunder  prior  to  bankruptcy,  is  not  provable  under  this  section.^^ 

g.  Cross-references. —  The  liability  of  an  estate  in  bankruptcy  to  pay  a  gen- 
eral assignee  or  receiver  for  his  services  and  disbursements,  or  his  attorney, 
or  a  sheriff  proceeding  on  an  execution  or  attachment,  as  well  as  the  priorities 
sometimes  claimed  by  them,  is  considered  under  section  sixty-four. 

271.  Matter  of  Blankenship  (D.  C,  Cal.),  it  was  made,  in  so  far  as  hig  own  personal 
33  Am.  B.  E.  756,  220  Fed.  395,  wherein  the  attitude  was  concerned,  he  was  not  changing 
court  said:  "The  claim  is  made  hy  the  his  position  either  for  the  worse  or  otherwise, 
trustee,  acting  for  the  "creditors,  that  the  In  this  view  of  the  case,  it  seems  to  me  that 
renewal  or  rehabilitation  of  a  debt,  under  his  own  conduct  cannot  be  defined  as  in  fraud 
such  circumstances,  operates  in  fraud  of  the  of  the  bankruptcy  act,"  and  that,  for  that 
bankruptcy  act,  and  constitutes  such  a  pref-  reason,  the  trustee  of  his  estate  should  not  be 
erence  as  Would  suffice  to  render  it  void  permitted  thus  to  characterize  it.  The  case  is 
and  of  no  effect.  It  is  true  it  would  seem,  much  different,  in  my  judgment,  from  one  in 
at  first  blush,  as  if  the  deliberate  acknowledg-  which,  for  instance,  an  insolvent  person,  after 
ment  of  an  outlawed  debt,  under  such  cir-  having  defeated  a  claim,  because  of  his  plea 
cumstances,  for  the  mere  purpose  of  making  of  the  statute,  should  thereafter,  and  in  con- 
it  provahle  in  bankruptcy,  would  'be  a  fraud  templation  of  bankruptcy,  attempt  to  re- 
upon  the  rights  of  other  creditors,  whose  habilitate  the  claim,  merely  that  the  owner 
claims  had  not  been  outlawed  by  the  force  thereof  might  participate  as  against  other 
of  the  statute,  and  m  this  regard  in  fraud  lawful  creditors  " 

of  the  general  object  of  the  bankruptcy  act.  272.  In     re    Eldridge,     Fed.    Cas.    4,331 

This-,  however,  vronld  be  because  of  the  as-  Contra:  Nichols  v.  Murray,  Fed.  Cas.  10,223 

sumption  that  in  the  doing  of  the  thing  in-  273.  Simpson   v.    Tootle,    etc.,    Co.     (Sup. 

veighed  against,  the  bankrupt  ^had  thereby  ct.,  Okla.),  32  Am.  B.  R.  551,  141  Pac.  448. 

rendered  a  claim  otherwise  unenforceable,  en-  374.  Hargadine,    etc..    Dry    Goods   Oo.    v 

forceable  against  him.    Such,  however,  could  Hudson   (C.  C.  A.,  8th  Cir.),  10*  Am    B    R 

result  only  in  the  event  that  the  bankrupt  225,   122  Fed.  232,  affg.   6  Am.  B.  E    657 

had  already  pleaded  the  statute  in  bar  of  the  275.  In  re  Lafferty   (D    C.    Pa.)     10  Am 

indebtedness,   or  had  determined   so  to  do.  B.   E.'  290,   122   Fed.   558;    In  re  Kingsley 

If,  as  it  must  be  assumed  in  the  case  herein,  Fed.  Oas.  7,819.                                          ^     j> 

the  bankrupt  had  always  intended  to  pay  the  27G.  Iii  re  Wooten  (D.  C,  N.  Car.),  9  Am. 

just  claim  against  him  and  had  determined  B.  R.  247,  118  Fed   670 

upon  suit  brought  not  to  interpose  the  special  277.  In   re   Standard    Dairy    and   Ice   Co 

defence  permitted  by  statute,  then,   in  the  (Sup.  Ct.,  Dist.   Columbia),   20  Am.  B.   E 

making  of  the  acknowledgment  at  the  time  321. 


SECTION     SIXTY-FOUR. 


DEBTS  WHICH  HAVE  PRIORITY. 

§  64.  Debts  which  have  Priority. — a  The  court  shall  order  the 
trustee  to  pay  all  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  State,  county,  district,  or  municipality  in  advance  of 
the  payment  of  diyidends  to  creditors,  and  upon  filing  the  receipts  of 
the  proper  public  officers  for  sucL  payment  he  shall  be  credited  with 
the  amount  thereof,  and  in  case  any  question  arises  as  to  the  amount 
or  legality  of  any  such  tax,  the  same  shall  be  heard  and  determined 
by  the  court. 

h  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be 
paid  in  full  out  of  bankrupt  estates,  and  the  order  of  payment  shall 
be  (1)  the  actual  and  necessary  cost  of  preserving  the  Estate  subse- 
quent to  filing  the  petition;  (2)  the  filing  fees  paid  by  creditors  in 
involuntary  cases,  and,  where  properii^  of  the  bankrupt,  transferred 
or  concealed  by  Mm  either  before  or  after  the  filing  of  the  petition, 
shall  have  been  recovered  for  the  benefit  of  the  estate  of  the  bankrupt 
by  the  efforts  and  at  the  expense  of  one  or  more  creditors,  the  reason- 
able expenses  of  such  recovery ;*  (3)  the  cost  of  administration,  includ- 
iag  the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter 
provided  by  the  laws  of  the  United  States,  and  one  reasonable 
attorney's  fee,  for  the  professional  services  actually  rendered,  irre- 
spective of  the  number  of  attorneys  employed,  to  the  petitioning 
creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary  cases 
whU'e  performing  the  duties  herein  prescribed,  and  to  the  bankrupt 
in  voluntary  cases,  as  the  court  may  allow;  (4)  wages  due  to  workmen, 
clerks,  traveling  or  city  salesmen  f  or-servants  which  have  been  earned 
within  three  months  before  the  date  of  the  commencement  of  proceed- 
ings, not  to  exceed  three  hundred  dollars  to  each  claimant;  and  (5) 
debts  owing  to  any  person  who  by  the  laws  of  the  States  or  the  United 
States  is  entitled  to  priority.  . 

c  In  the  event  of  the  confirmation  of.  a  Composition  being  set  aside, 
or  a  discharge  revoked,  the  property  acquired  by  the  bankrupt  in 


•Amendment  of  1903  in  italics. 
tAmendment  by  Act  of  June  X5,  1906. 
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addition  to  his  estate  at  the  time  the  composition  was  confirmed 
or  the  adjudication  was  made  shall  be  applied  to  the  payment  in  fuU 
of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in  good 
-faith,  while  such  composition  or  discharge  was  in  force,  and  the 
residue,  if  any,  shall  be  applied  to  the  payment  of  the  debts  which  were 
owing  at  the  time  of  the  adjudication. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  28,  R.  S.,  §  5101;  Act  of  1841,  §  5;, Act  of 
1800,  §  62. 
In  Eng.:     Preferential  Payments  in  Bankruptcy  Act  of  1888,  §  1. 
Cross-references:     To  the  la\y:,  -Composition,  conflrmatiou,  aud  setting  aside  confirmation, 

§§    12,    13.  ;>'     '..,-,  '       '  " 

Discharge,  when  granted,  §  14;  when  revoked,  §  15;  debts  not  affected  by  discharge, 

,    ,     -      §  17.  V  •■,,,'-. 

Preservation  of  estate,  duties  of  trusties,  §  47. 

Compensation  of  ^trustees,  receivefs  and  marsjials,  §  48. 

Duty  of  clerk  to  collect  and  account  for  fees,  §  51. 

Filing  fee  of  clerk;  fees  of  marshal,  §  52. 

Proof  of  claims  of  secured  and  priority  cre3itors,  §  S7-e ;   debts  owing  to  United 

States,  State  or  mijnicipality,  §  57-j. , 
Expenses  of  administering  estates,  allowance,  §  62. 
Provabl^'debts;  claims  for  taxable  costs,  §  63-a{2)   (3). 
Dividends  on  claims  not  entitled  to  priority,  §  65-a. 
To  the  General  Orders:     Indemnity  for  expenses,  when  required,  X. 
Costs  in  contested  adjudications,  XXXIV. 
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I.  Priorities  in  General,  987. 

a.  Comparative  legislation,  987. 
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c.  Priorities  versus  liens,  988. 

d.  Debts  due  the  United  States,  990. 

e.  Order  of  priority,  990. 

(1)  In  geneeal,  990. 
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f.  Practice,  991. 

n.  Payment  of  T^xes,  992. 
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(3)  License  fees,  fbanchise  and  corporation  taxes,  997. 
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II.  Payment  of  Tax^s— Continued. 

g.  Right  to  subrogation  v^on  paymeni  o,  taxes,  998. 

h.  Taxes  accrued  since  proceedings  were' instituted,  999. 

i.  Interest  on  taxes  arid  penalties,  999. 

j.  Illustrative  cases,  999. 
m.  Preserving  Estate;  Filing  Fees,  1000. 

a.  Cost  of  preservmg  the  estate,  1000. 

(1)  In  general,  1000. 

(2)  Expenses  op  creditors, in  becoaterinq  ppoperty,  1000. 

b.  Filing  fees  in  involuntary  cases,  1001. 
IV.  Cost  of  Administration,  1002. 

a.  In  general,  1002. 

b.  Witness  fees  and  mileage,  1002. 

c.  Attorney's  fees,  1002. 
V.  Payment  of  Wages,  1005. 

a.  In  general,  1005. 

b.  Construction  and  effect,  1005. 

c.  Assignee  of  claim  for  wages,  1006. 

d.  When  services  performed,  1008! 

e.  Persons  entitled  to  priority,  1009. 

(1)  Workmen,  clerks  or  servants,  1009. 

(2)  Traveling  or  city  salesmen,  1012. 
VI.  Debts  Entitled  to  Priority  under  State  Laws,  1013. 

a.  In  general,  1013. 

b.  Liens  under  State  Laws  and  bankrupt  act,  1013, 

c.  Priority  of  debts  due  the  State,  1017. 

d.  Conflicting  or  overlapping  State  priorities,  1017. 

e.  Liens,  1018. 

f.  Attorney' sliens,  1018.  • 

g.  Fees  and  expenses  of  general  assignee  and  receivers  and  their  attorneys,  1019. 
h.  Sheriff's  fees,  1020. 

i.  Sheriff's  disbursements,  1021. 
j.  Other  illustrative  cases,  1021. 


I.  PRIORITIES  IN  GENERAL. 

a.  Comparative  legidation — -The  list  of  debts  entitled  to  priority  has 
increased  with  each  successi'^e  bankruptcy  law.  That  of  England,  in  sub- 
stance, gives  priority  of  payment  to,  (1)  the  costs  of  administration,  (2)  taxes, 
(3)  wages  to  a  limited  amount  within  a  limited  time,  and  (4)  rent  where 
the  landlord  has  distrained  the  bankrupt's  goods.^  Our  law  of  1800  merely 
saved  debts  due  the  United  States;  that  of  1841  added  debts  for  labor  within 
six  months  to  the  ainount  of  $25.^  The  law  of  1867  provided  five  classes  of 
priority  debts:  (1)  Costs  of  suits  in  the  proceeding  and  for  preserving  the, 
estate;  (2)  debts  and  taxes  due  the  United  States;  (3)  debts  and  taxes  due 
the  States;  (4)  wages  to  an  operative,  clerk  or  house-servant  not  to  exceed 

1.  See  §  1,  Preferential  Payments,  English  2.  See  "Analogous  Provisions,"  ante. 

Bankruptcy  Act  of  1888. 
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$50  for  labor  performed  within  six  months;    (5)   priorities  given  by  the 
laws  of  the  United  States.*     The  present  act  goes  much  further. 

b.  Construction  of  section. —  The  federal  courts  have  construed  the  priority 
provisions  of  the  bankrupt  act  with  a  fair  degree  of  liberality,*  but  subsection  a 
must  be  strictly  construed  when  it  would  inure  to  the  benefit  of  a  particular 
creditor,   and  not  to  a  municipality.^ 

c.  Priorities  versus  liens. —  Many  cases  seem  to  hold  the  broad  doctrine  that 
these  priorities  are  superior  to  valid  liens.*  This  may  be  doubted;''  even 
where  property,  vested  in  the  trustee  is  sold  free  and  clear  of  incumbrances. 
Section  64:-b  has  been  construed  as  referring  to  the  disbursement  of  the  pro- 
ceeds of  unincuifibered  property,  and  not  to  the  proceeds  of  property  incum- 
bered by  valid  liens.^  It  has  also  been  held  that  subdivisions  (4)  and  (5) 
of  §  64-b  relate  exclusively  to  the  subject  of  the  right  to  priority  of  payment 
arising  among  those  whose  claims  would,  in  the  absence  of  such  subdivisions, 
stand  on  terms  of  equality  before  the  law  as  general  unsecured  claims,  and 

timber  under  a  contract  that  title  thereto 
should  remain  in  the  grantor  until  full  pay- 
ment of  the  purchase  price, ,  are  entitled  to 
priority  over  the  lien  of  the  grantor.  Matter 
of  Little  Elk  Legging  Co.    (D.  C,  Wash.), 


3.  Act  of  1867,  §  28,  R.  S.,  §  6101. 

4.  In  re  Jones  (D.  C,  Mich.),  18  Am.  B. 
E.  206,  151  Fed.  108. 

Liberal  construction  as  to  priority  of 
claim  for  taxes. —  The  cases  of  City  of  Chat- 
tanooga V.  Hill  (C.  C.  A.,  6th  Cir.),  15  Am. 
B.  E.  195,  139  Fed.  600,  71  C.  C.  A.  584, 
and  State  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.  63,  64,  51  L.  Ed.  91, 
27  Sup.  Ct.  19,  fairly  illustrate  this  tendency. 
In  the  case  first  cited,  the  circuit  court  'of 
appeals  held  that,  under  §  64-a,  taxes  as- 
sessed against  land  have  priority,  although 
the  land  on  which  the  taxes  were  assessed 
never  came  into  the  hands  of  the  bankrupt 
trustee.  In  the  second  case  cited,  the  Su- 
preme Court  held  that,  under  the  same  §  64-a, 
franchise  fees  owing  by  a  corporation  to  the 
State  of  New  Jersey,  under  whose  laws  it  was 
created,  have  priority  as  taxes  owing  to  a 
State,  although  the  bankrupt  corporation  did 
no  business  in  New  Jersey,  and  although  by 
such  Construction  of  the  bankrupt' act  pref- 
erence was  given  to  the  State  of  New  Jersey 
over  'creditors  who  dealt  with  the  corpora- 
tion at  its  place  of  business. 

5.  In  re  Broom  (D.  C,  N.  Y.),  10  Am. 
B.  R.  427,  123  Fed.  639.  See  also  In  re 
Parker,  Fed.  Cas.  10,719. 

6.  For  instance:  See  In  re  Coffin  (Ref., 
Tex.),  2  Am.  B.  R.  344;  In  re  Byrne  (D.  C, 
N.  Y.),  3  Am.  B.  E.  268,  97  Fed.  762;  In  re 
Tebo  (B.,  C,  W.  Va.),  4  Am.  B.  R.  235,  101 
Fedi  4l9,  holding  that  costs  of  administra- 
tion are  a  prior  lien  upon  the  assets  of  the 
bankrupt's  estate,  and  take  precedence  of 
specific  liens  thereon;  also,  that  w;ages  due 
to  workmen,  clerks,  etc.,  take  precedence  over 
other  specific  liens. 

Priority  of  laborers'  lien  under  Washington 
statute. —  Under  section  1163  of  Rem.  &  Bal. 
Code  of  Washington,  providing  that  "  every 
person  performing  labor  upon,  or  who  shall 
assist  in  obtaining  or  securing  saw-logs, 
spars,  piles  *  *  »  ghall  have  a  lien  upon 
the  same  for  the  work  or  labor  done  *  •  • 
whether  *  *  *  at  the  instance  of  the 
owner  of  the  same  or  his  agent,"  liens'flled 
by    laborers,    employed    by    a    purchaser    of 


33  Am.  B.  R.  592,  218  Fed.  142. 

7.  Compare  In  re  Frick  (Ref.,  Ohio),  1 
Am'.  B.  E.  719,  holding  that,  where  the  prop- 
erty of  a  bankrupt  is  mortga.ged  to  the  full 
extent  of  its  value  and  there  are  no  other 
funds  to  pay  the  debts  of  the  bankrupt,  the 
claim  of  an  attorney  for  services  rendered  to^ 
the  bankrupt  and  the  wages  earned  by  work- 
men within  the  three  months'  period  do  not 
have  priority  of  payment  over  the  lien  of 
such  mortgage;  In  re  MeConnell,  Fed.  Cas. 
8,712;  In  re  Hatnbright,  Fed.  Cas.  5,973; 
Gardner  v.  Cook,  Fed.  Cas.  5,226. 

8.  Matter  of  Meis  (Ref.,  Ky.),  18  Am.  B. 
R.  104.    ^ee  Am.-Bankr.  Dig.  §  860. 

Priority  subject  to  liens. —  Section  64-b, 
providing  for  the  order  of  distribution  of 
bankrupt's  funds  has  no  reference  to  lien 
debts,  but  refers  to  the  distribution  of  the 
funds  not  subject  to  lien  annong  non-lien 
creditors.  Where  property  is  sold  for  an 
amount  in  excess  of  tha  lien  debt,  the  bal- 
ance of  the  proceeds  may  be  distributed 
among  non-lien  creditors  under  this  section. 
The  bankruptcy  act  does  not  displace  or  in- 
validate iona  fide  liens  upon  the  property 
of  the  bankrupt.  It  declares  null  and  void 
liens  that  were  given  or  accepted  in  fraud 
of  the  Apt,^  but  all  liens  giYen,  or  accepted  in 
good  faith  and  not  in  contemplation  of  bank- 
ruptcy nor  in  fraud  of  the  Act  are  entitled 
to  recognition  and  payment  in  accordance 
w'ith  the  law  creating  them.  Lott  v.  Sals- 
bury  (C.  C.  A.,  4th  Oir.),  37  Am.  B.  R.  796. 

The  provisions  of  this  section  with  relation 
to  the  payment  of  taxes,  costs,  filing  fees, 
costs  of  administration,  wages  due  to  em- 
ployees, and  debts  owing  to  any  person  e-i- 
titled  to  priority,  all  pertain  to  the  general 
assets  of  the  estate,  and  have  no  relation  tq 
property  which  by  reason  of  liens  never  be- 
came any  part  of  the  bankrupt  estate.  Mat- 
ter of  Hosmer  (D.  C,  la.),  37  Am.  B.  R.  464, 
233  Fed.  318. 
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that  such  suhdivisions  have  no  reference  whatever  to  the  subject  of  liens.* 
But  the  costs  of  administration  have  been  construed,  upon  equitable  grounds, 
to  be  entitled  to  priority  of  payment,  even  out  of  the  proceeds  of  property 
incumbered  by  valid  liens.  ^"  But  only  such  costs  as  are  necessarily  incident 
to  the  preservation  of  the  estate,  its  conversion  into  money  and  payment 
thereof  to  lienors  are  entitled  to  priority.^^  It  is  true  that  the  whole  estate  is 
or  may  be  marshaled  and  administered  and  liens  paid  through  the  trustee. 
But  the  rule  that  the  bankrupt's  assets  come  to  his  trustee  charged  with  all 
bona  fide  liens,^  even  if  within  the  four  months'  period,  seems  to  negati-ve 
the  doctrine  of  the  cases  cited  at  the  beginning  of  this  paragraph.  The 
question  is  often  one  of  extreme  difficulty.  Equity  may  step  in  and  charge 
against  property  affected  by  liens  the  "cost  of  preserving"  it,  or  a  propor- 
tionate share  of  the  "  attorney's  fee " —  this,  however,  only  on  a  showing  that 
his  service  was  beneficial  to  the  property  of  the  lienor  —  but  equity  presumably 
will  not  declare  the  "  filing  fees "  or  "  wages  "  or  "  State  priorities  "  superior 
to  valid  liens.      The  lien  creditor  is  prior  in  right,  and  should,  therefore, 


9.  Efiect  of  priorities  on  liens. — In  the 
case  of  In  re  Yoke  Vitrified  Brick  Co..  (D.. 
C,  Kan.),  25  Am.  B.  R.  18,  180  Fed.  235, 
Judge  Pollock  said :  "  It  was  in  contempla- 
tion of  the  lawmaking  power  that  estates 
passing,  as  of  the.  date  of  the  adjudication, 
to  the  trustees  in  /bankruptcy,  would  be  cov- 
ered and  affected  by  fixed  and  valid  liens 
resting  thereon.  Hence,  for  the  protection  of 
those  holding  such  valid  liens,  and  lest  the 
rights  of  such  lienholdera  should  become  con- 
founded with  the  rights  of  those  holding  gen- 
eral unsecured  demands  against  the  estate 
which  had  been  accorded  priority  in  payment 
by  the  provisions  of  §  64-b  of  the  act,  it  was 
provided  in  §  67-d,  in  effect,  that  nothing 
appearing  elsewhere  in  the  act  itself,  no  mat- 
ter how  general  and  comprehensive  the  lan- 
guage employed  might  he,  should  aft'ect  the 
validity,  extent,  or  operation  of  such  liens. 
However,  anything  inhering  in  the  general 
principles  of  equity  or  the  law,  such,  for  ex- 
ample, as  the  duty  of  the  property  to  con- 
tribute its  just  proportion  of  the  expense  of 
government,  or  to  pay  its  pro  rata  share  of 
the  expenses  incurred  in  the  preservation  of 
the  estate,  and  such  like  matters,  remain  still 
enforceable  against  the  estate,  although  cov- 
ered by  fixed  liens  and  against  the  consent 
of^the  holder  of  such  liens,  for  such  expenses 
are  incurred  for  the  protection  of  the  lien- 
holder  and  are  enforceable  for  that  reason 
and  not  because  emibodied  in  the  act.  This 
is  the  conclusion  reached  In  re  Cramond  (D. 
C,  N.  y. ) ,  17  Am.  B.  R.  22,  145  Fed.  966, 
and,-  nptwithstanding  decisions- apparently  to 
the  contrary,  I  am  convinced  is  the  true  con- 
struction of  the  act." 

10.  Where  a  mortgagee  invokes  the  juris- 
diction of  the  bankruptcy  court  to  enforce 
his  lien,  a  reasonable  fee  for  the  attorney 
of  the  bankrupt,  as  part  of  the  costs  of  ad- 
tnihistration,  is  entitled  to  priority  of  pay- 
itient  out.  of  the  proceeds  of  a  sale  of  the 


mortgaged  property.     Matter  of  Meis  (Ref., 
Ky.),  18  Am.  B.  R.  104. 

11.  Matter  of  Rauch  (D.  C,  Va.),  36  Am. 
B.  R.  75,- 226  Fed.  982.  i 

18.  Yeatman  v.  .Savings  Inst.,  95  U.  S. 
764,  24  L.  Ed.  589.  See  also  Am.  iB.  R. 
Dig.  §  337. 

Liens  first  paid.— Judge  Ray  says  in  Re 
Cramond  (D.  C,  N.  Y.),  17  Am.  B.  R.  22, 
38,  145  Fed.  966 :  "  Liens  on  the  property  of 
the  bankrupt,  not  void  or  voidable  under 
some  provision, of  the  law,  whether  obtained 
and  created  by  express  contract  or  by  virtue 
of  compliance  with  the  lien  law  of  a  gtate, 
since  the  amendment  to  the  act,  are  first  to 
be  paid  (excepting,  taxes)  subject  to  abate- 
ment for  commissions  expressly  allowed  to 
referees  and  trustees  on  all  sums  disbursed 
to  creditors  in  the  one  case  and  to  any  one 
in  the  other." 

The  trustee  in  bankruptcy  is  vested  with 
no  better  right  or  title  to  the  bankrupt's 
property  than  belonged  to  the  bankrupt  at 
the  time  when  the  trustee's  title  accrued. 
York  Manufacturing  Co.  v.  CasseU,  201  U.  S. 
344,  15  Am.  B.  R.  633,  50  L.  Ed.  782,  .26 
Sup.  Ct.  481,  revg.  14  Am.  B.  R.  52,  135  Fed. 
52. 

Wages  of  workmen,  clerks,  etc.,  of  bank- 
rupt, which,  in  addition  to  the  priority 
given  by  §  64-b (4)  of  the  bankruptcy  act, 
are  given  priority  by  the  laws  of  the  Stale 
over  every  other  debt  or  claim  in  receiver- 
ship or  assignment  proceedings,  are  not  en- 
titled to  ,  priority  of  payment  out  of  the 
pro'ceeds  derived,  from  a  sale  of  the  property 
of  the  estate  over  those  having  valid,  fixed 
liens  on  such  property  at  the  date  of  the 
adjudication,  for  the  reason  that  §  67-d  of 
the  bankruptcy  act  provides  that  such  liens 
shall  not  be  affected  by  the  provisions  of 
the  act.  In  re  Yoke  Vitrified  Brick  Co.  (D. 
C,  Kan.),  25  Am.  B.  R.  18,  180  Fed.  235. 
See  also  In  re  Proudtoot  (D.  C.,  W.  Va.), 
23  Am.  B;  R.  106,  173  Fed.  733. 


990 


Debts  Which  Ha  ye  Peioeity. 


[§  64-a. 


unless  directly  benefited  by  the  acts  or  disbursemeiita  for  which  priority  ia 
claimed,  be  prior  in  distribution.^* 

d.  Debts  due  the  TJiiited  States." — These  are  entitled  to  priority  of  paynieHt. 
This  follows  from  §  3466  of  the  Eevised  iStatutes/^  though  the  words  are 
somewhat  general.  .  It  even  seems  that  the  United  States  need  not  prove  its 
debt/^  and  that  the  doctrine  oi  laches  does  not  apply,  any  more  than  to  any 
other  sovereign."  Hence,  §  3467,  which  makes  the  trustee  personally  liable, 
if,  with  notice,  he  fails  to  pay  a  debt  due  the  United  States.^®  Being  a  debt, 
the  order  of  payment  is  next  after  "wages  due  workmen,  clerks  or  servants, 
which  have  been  'earned  within  three  months  before  the  date  of  the  commence- 
ment of  proceedings."  ■^^ 

e.  Order  of  priority. —  (i)  In  geneeal.— -  The  words  "order  of  payment" 
clearly  indicate  that,  after  taxes,  priority '  debts  must  be  paid  in  the  order 
indicated  in  subsection  b.  If  there  is  not  sufficient  to  pay  all  priority  debts, 
the  last  class  in  order  abatfes  first.  If  priority  debts  of  a  given  class,  as  those 
specified  iii  subdivision  (3),  must  abate  in  part.;  the  order  between  each  of 
them  is  fixed  by  general  equity  rules.^"  Taxes,  costs,  and  expenses  of  admin- 
istration have  priority  over  dower.^^ 

(2)  Trust  funds.^^— If  property  held  by  the  bankrupt  in  trust  passes  to 
the  trustee  in  bankruptcy  it  will  be  subject  to  the  interest  of  the  beneficiaries 
therein ;  but  such  beneficiaries  will  not  be  entitled  to  priority  of  payment 
unless  they  can -trace  the  trust  property,  in  its  original  or  some  substituted 
form,  in  the  estate  which  comes  into  the  hands  of  the  trustee.^     Money  due 


13.  Compare,  generally,  discussion  under 
Sections  jSixty^seven,  and  Seventy  of  this 
work. 

14.  See  also  Am.  B.  R.  Dig.  §  876. 

15.  U.  S.  V.  Fisher,  2  Cranch  358 ;  Lewis 
V.  U.  S.,  92  U.  S.  618,  23  L.  Ed.  613;  In  re 
Ebsey,  T'ed.  Cas.  12,066;  U.  S.  v.  Griswold,- 
S  Fed.  496.  See  also  Matter  of  Bologh  (D. 
C,  N.  Y.),  25  Am.  B.  R.  726,  729,  185  Fed. 
825. 

16.  U.  S.  V.  Murphy,  15  Fed.  589;  In  re 
Huddell,  47  Fed.  206;  Lewis  v.  TJ.  S.,  92 
U.  S.  618,  23  L.  Ed.  513. 

Proof  of  debt  is  not  required  where  the 
debt  is  due  the  United  States.  Section  64-b 
(5)  is  m  pari  materia  with  U.  S.  Eev.  Stats., 
§§  3466  and  3467,  and  adds  nothing  to  the 
rights  given  by  those  sections  nor  takes  any- 
thing away.  In  re  Stoever  (D.  C,  Pa.), 
11  Am.  B.  E.  345,  127  Fed.  394. 

17.  Cooke  V.  U.  S.,  91  U.  S.  389,  23  L.  Ed. 
237 ;  Hart  v.  U.  S.,  95  U.  S.  316,  24  L.  Ed. 
479.  It  is  a  long  and  firmly  established  rule 
that  the  sovereign  is  not  bound  by  a  statute 
of  limitations  in  which  it  is  not  named,  and 
the  provision  of  the  bankrupt  act  requiring 
a  claim'  to  be  proved  withm   a  year   is  a 

?lain   limitation    on   the   creditor's   remedy, 
n  re  Stoever  (D.  C,  Pa.),  11  Am.  B.  E.  345, 
349,  127  Fed.  394. 

18.  U.  S.  V.  Barnes,  31  Fed.  705. 

19.  Guarantee  Title  &  Trust  Co.  v.  Title 
Guaranty  &  Surety  Co.,  224  U.  S.  152,  27 
Am.  B.  E.  873,  56  L.  Ed.  706,  32  Sup.  Ct. 
457,  revg;  23  Am.  B.  E.  340,  174  Fed.  385, 
which  reversed  22  Am.  B.  E.  851. 

20.  In  re  BurKe  (Eef.,  Ohio),  6  Am.  B. 
E.  502.     For  the  order  of  priority  and  the 


apportionment  of  an  estate  Insufficient  to 
pay  preferred  claims,  see  Matter  of  Grignard 
Lith.  Co.  (D.  C,  N".  y.),  19  Am.  B.  E.  743, 
155  Fed.  699. 

Where  the  assets  of  a  bankrupt  tenant  con- 
sist of  the  proceeds  of  the  sale  of  goods, 
and  book-account's,  and  claims  for  rent  and 
for  wages  are  sufficient  to  exhaust  both  funds, 
while  the  rent  can  only  be  paid  out  of  the 
proceeds  of  the  sale  of  goods  the  wages  must 
first  exhaust  the  book-acdounts  and  take  the 
balance  only  out  of  the  other  fund.  Matter 
of  Gerrow  (D.  C,  Pa.),  37"  Am.  B.  E.  14, 
233  Fed.  841. 

21.  In  re  Forbes  (Eef.,  Ohio),  7  Am.  B.  E. 
42,  holding  that  the  wife  of  a  bankrupt  is 
entitled  to  her  inchoate  right  of  dower  in 
his  real  estate,  arid  if  she  consents  to  the 
sale  of  the  same  free  from  her  dower,  she 
is  entitled  to  the  value  of  such  dower, as 
fixed  by  the'  laws  of  the  State  of  the  bank- 
rupt's residence. 

22.  See  also  Am.  B.  R.  Dig.  §  882. 

23.  Deere  Plow  Co.  v.  McDavid  (C.  C.  A., 
8th  Cir.),  14  Am.  B.  E.  653,  137  Fed.  802; 
Matter  of  See   (C.  C.  A.,  2d  Cir.),  31  Am. 

B.  E.  360,  209  Fed.  172;  Matter  of  Mclhtyre 
&  Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  E.  487, 
221  Fed.  232;  Macy  v.  Eoedenbeck  (C.  C.  A., 
8th  Cir.),  36  Am. 3.  E.  31,  227  Fed.  346. 

Beneficiary  of  trust  fund. — In  the  case 
of  Spokane  Co.  v.   First  Nat.  Bank,   16   C. 

C.  A.  »1,  68  Fed.  979,  in  disposing  of  a 
similar  question,  the  court  said:  "We  are 
unable  to  assent  to  the  proposition  that, 
because  a  trust  fund  has  'been  used  by  the 
insolvent  in  the  course  of  his  business,  the 
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from  a  bankrupt  as  trustee,  and  which  cannot  be  distinguished  from,  any- 
other  money  in  his  possession  or  uMer  his  control,  or  which  is  due  from  him 
only  because  he  has  used  trust  funds  forshis  own  purposes,  or  has  otherwise 
misapplied  them,  cannot  be  considered  as  property  held  by  the  bankrupt  in 
trust.^*  ■  :  ,,,,,,        ,  ,  ,   - 

f.  Practice. —  Priority  should  be  specifically  claimed.^  This  is  usually 
done  by  a  sentence  to  that  effect  and  giving  the  grounds  of  the  claim,  inserted 
in  the  proof  of  debt.  If  not  claimed,  it  will  be  deemed  waived  ;*  though 
amendment  setting  up  the  claim  will  usually  be  allowed.  It  is  not  lost  even 
if  a  claim  is  not  made  until  after  the  first  dividend  f^  nor  although  the  claim 
of,  priority  is  not  made  until  after  the  expiration  of  a  year  from  the  date  of 
the  adjudication,  and  the  claimant. voted  at  the  election  of  trustee.^  It  has 
been  held  that  the  filing  of  an  unsecured  claim,  without  asserting  any  right 
of:  priority,  does  not  estop  the.  claimant  from  thereafter  setting  up  his  right, 
even,  after  receiving  a  dividend,  on  the  cls^im,  in  the  absence  of  proof  that  the 
trustee  was  misled  or  the  estate  injured  by  the  delay  in  asserting  the  alleged 
priority.^*  It  is  not  sufficient  to  state  in  the  proof  of  claim,  that  the  debt 
therein  mentioned  is  "preferred"  or  is  " a  preferred  claim." ^  The  act  does 
not  contemplate  that  taxes  assessed  upon  the  bankrupt's  real  property,  and 
which  are  matters  of  public  record,  shall  be  ptoved  like  an-  ordinary  debt.^" 


general  creditors  of  the  estate  are  by  that 
amount  benefited,  and  that,  therefore,  equi- 
table considerations  require  that  the  owner 
of  the  trust  fund  be  paid  out  of  the  estate 
to  their  postponement  or  exclusion.  *  *  • 
Both  the  settled  principles  of  equity  and  the 
weight  of  authority-  sustain  the  view  that 
the  plaintiff's  right  to  establish  his  trust 
and  recover  his  fiind  must  depend  upon  his 
ability  to  prove  that  his  property  is  in  its 
original  or  a  substituted  .form  in  the  hands 
of  the  defendant." 

24.  In  re  Dorr  (C-  C.  A.,  9th  Cir.),  28 
Am.  B.  E.  505,  196  Fed.  292,  citing  In  re 
Richard  (D.  C,  Tenn.),  4  Am.  B.  R.  700, 
104  Fed.  792;  In  re  Marsh  (D.  C,  Conn.), 
8  Am.  B.  R.  576,  116  Fed.  396;  In  re  Mul- 
ligan (D.  C.,  Mass.),  9  Am.  B.  E.  8,  116  Fed. 
715. 

26.  landlord's  claim  for  rent  in  arrears. — 
Where,  in  Pennsylvania,  a  landlord  makes 
no  objection  to  a  sale  in  bulk  of  a  bank- 
rupt tenant's  liquor  license,  stock,  fixtures 
and  lease  and  accepts  the  purchaser  as  ten- 
ant, and  permits  him  to  occupy  the  premises 
as  the  bankrupt's  successor  under  the  lease 
the  landlord's  claim  for  priority  of  payments, 
from  the  proceeds  of  sale  for  a  balance  of 
rent  which  had  accrued  before  the  filing  of 
the  petition -in  bankruptcy  against  the  bank- 
rupt will  be  disallowed.  In  re  McFadgen 
(D.  C,  Pa.),  19  Am.  B.  R.  481,  156  Fed. 
715;  Kayser  v.  Wessel  (C.  G.  A.,  3d  Oir.), 
12  Am.  B.  R.  126,  128  Fed.  '221.  ^ 

26.  In  re  Scott  (D.  C,  Tex.);  2  Am.  B.  E. 
324,  96  Fed.  6(57,  holding  that  the  fact  that 
the  claim  for  an.  attorney's  fee  was  not  pre- 
sented "until  aif ter  the  declaration  of  the  first 
dividend  does  not  destroy  its  right  to  priority 
of  payment  out  of  any  funds  on  hand  when 
the  claim  is  properly  proved  and  allowed. 


.  27.  Time  to  claim  priority  under  State 
laws. —  Creditors  who  establish  claims  giv- 
ing them  a  preference  in  the  distribution  of 
assets  by  yirtue  of  a  statute  giving ,  priority 
to  those  who  shall  furnish  materials  or  sup- 
plies to  manufacturing  corporations  doing 
business  in  the  State,  are  entitled  to  priority 
of;  payment,  though  they  make  no  special 
claim'  therefor  until  after  the  expiration  of 
the  year,  from  the  date  of  the  adjudication 
in  bankruptcy,  though  inadvertently  they 
voted  at  the  election  for  trustee,  without  ob- 
jection. In  re  Ashland,  Steel  Co..  (C.  C.  A., 
6th  Cir.),  21  Am.  B.  E.  834,  168  Fed. 
679.  ., 

28.  Wuerpel  v.  Commercial,  etc.,  Bank  ( C. 
C;  A.,  5th  Cir.),  38  Am.  B.  R.  223,  238 
Fed.  269. 

29.  In  re  Dninn  (D.  C,  N.  Y.),  25  Am. 
B.  R.  103,  181  Fed.  701,  so  holding  in  re- 
spect to  a  claim  winch  merely  stated  that 
it  is  for  "wages  due  deponent  as  clerk  and 
manager*  and -is  a  preferred  claim;"  the 
claim  should  have  shown  that  such  wages 
were  earned  in  the  employ  of  the  bjinkrupt 
within ,  three  months  before  the  commence- 
ment of  bankruptcy  proceedings. 

30.  In  re  Cleanfast  Hosiery  Co.  (Ref.,  N. 
Y  ) ,  4  Am.  B.  E.  702 ;  In  re  Prince  &  Walter 

(D.  C,  Pa.),  12  Am.;  B.  E.  675,  131  Fed. 
546;  In  re  Harvey  (D.  C,  Pa.),  10  .Am.  B. 
E.  567,  122  Fed.:745,  holding  that  the  adjudi- 
cation of  an  owner  of  real  estate  does  not 
affect  the  lien  of  a  municipality  for  unpaid 
taxes  nor  impose  upon  the  city  the  duty 
of  proving  its  claim  as  an  ordinary  creditor 
must  do,;  but  the  amount  of  the  taxps  must 
be  paid  out -of  the  fund  realized. at  a  trus- 
tee's sale  of  the  property  in  advanpe  of  pay- 
ment of  dividends  to  creditors. 
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Allegations  in  a  petition  relating  to  an  alleged  priority  are  not  to  be  taken 
as  prima  faciei  true,  for  the  purpose  of  establishing  such  priority,  in  the 
absence  of  evidence  for  or  against  the  fact,*^  the  burden  being  upon  creditors 
claiming  preference  to  bring  themselves,  by  the  evidence,  within  the  statute 
creating  the  preference. ^^  A  priority  debt  duly  proved  and  allowed  should 
not  be  ordered  paid  until  it  appears  that  there  will  be  enough  assets  to  pay  in 
full  all  like  debts  of  the  same  and  higher  classes. 

II.  PAYMENT  OF  TAXES. 

a.  In  general. —  Subsection  a  requires  the  court  to  order  the  trustee  to  pay 
all  taxes  "  legally  due  and  owing  by  the  bankrupt  to  the  United  States,  State, 
county,  district  or  municipality  in  advance  of  the  payment  of  dividends  to 
creditors."  The  present  law  is  somewhat  broader  than  its  predecessor,  which 
required  payment  in  full  only  of  taxes  due  the  United  States  or  the  State. 
The  subsection  is  explicit  and  needs  little  explanation.  The  words  ".taxes 
legally  due  and  owing  by  the  bankrupt"  and  "in  advance  of  the  payment  of 
dividends  to  creditors"  should  be  noted.^*  In  spite  of  them-,  the  tendensy 
has  been  to  construe  subsection  a  as  putting  taxes  in  a  different  and  really 
higher  class  than  the  debts  enumerated  in  subsection  h ;  this  is  probably  the  law. 

b.  Construction  and  effect. —  Construed  strictly,  the  words  of  this  subsection 
lead  to  the  result  that  -taxes  must  be  paid  in  any  event.  The  right  of  priority 
exists  even  if  the  property  on  which  taxes  were  assessed  never  came  into  the 
possession  of  the  trustee,^*  and  the  fact  that  the  whole  amount  received  from 
the  sale  Qf  a  bankrupt's  property  will  be  taken  up  in  the  payment  of  taxes, 
while  it  may  be  unjust  to  general  creditors,  constitutes  no  legal  reason  for 
the  disallowance  of  the  amount  due.^^  The  court  will  not  favor  any  evasion 
of  this  law  by  giving  a  too  liberal  construction  to  its  words.*®     It  has  been 

31.  In  re  Jones  (I>.  C,  Mich.),  18  Am.  ton,  in  referring  to  §  64-a,  said:  "  Oangress 
B.  R.  206,  151  Fed,  108.  evidently  meant  that  the   sovereign   sho'ild 

32.  In  re  Crown  Point  Brush  Co.  (D.  C,  neither  he  postponed  nor  •  delayed  in  the 
N.  Y.),  29  Am.  B.  R.  638,  200  Fed.  882.  collection   of  taxes,   and   therefore   provided 

33.  Rights  of  third  person  liable  for  taxes.  that  the  trustee  should  pay  all  taxes  due 
—  The  fact  that  a  person  other  than  the  and  owing  by  the  bankrupt  in  advance  of 
bankrupt  may  also  'be  liable  for  the  paytnent  dividends.  The  law  means  that  the  trustee 
of  taxes  by  contract  or  by  statute  is  not  suf-  shall  do  what  the  bankrupt  might  have 
ficient  to  entitle  such  other  person  to  pri-  done  and  what  good  citizenship  required 
ority  of  payment.  Matter  of  Harris  Steam  him  to  do.  The  opinions  of  the  courts  ar& 
Engine  Co.  (D.  C,  R.  I.),  34  Am.  B.  R.  835,  not  agreed  about  this  matter,  and  there 
22.')  Fed.  609.  are  holdings  which   limit  this  direction   to 

Where  a  bankrupt  assigns  its  interest  in  pay  '  all  taxes  due  and  owing  by  the  bank- 
several  contracts  by  which  it  had  sold  or-  rupt'  to  such  taxes  as  constitute  a,  lien 
ehards-smd  agreed  to  cultivate  them  and  pay  upon  the  bankrupt's  estate  in  the  hands  of 
the  taxes,  and  agrees  in  case  of  failure  of  the  trustee  and  remit  the  sovereign  to  the 
any  of  the  purchasers  to  complete  their  enforcement  of  any  lien  which  it  may  have 
contracts  to  deed  silch  tracts  to  whom  the  against  property  which  the  trustee  relin- 
assignee  may  select,  the  title  remains  in  the  quished  to  the  li«n  creddtors." 
bankrupt  and  taxes  are  owing  by  him  within  35.  Matter  of  Bushnell  (D.  C.,  Conn.), 
the  meaning  of  section  64-a,  and  are  payable  33  Am.  B.  R.  47,  215  Fed.  651. 
by  his  trustee,  although  the  state  law  pro-  36.  The  manifest  intent  of  the  law  is 
vides  that  taxes  shall  "be  assessed  against  that,  while  the  estate  is  in  the  hands  of  the 
the  owner  in  possession.  Matter  of  Wenat-  trustee,  his  custody  shall  not  constitute  a 
chee  Orchard  Co.  (I>.  C,  Wash.),  32  Am.  barrier  to  prevent  the  collection  of  taxes 
B.  R.  369,  212  Fed.  787.  which  would  be  collectible  under  the  law  if 

34.  City  of  Waco  v  Bryan  (C.  C.  A.,  5th  the  property  had  remained  in  the  posses- 
Gir.),  11  Am.  B.  R.  481,  127  Fed.  79.  aion   and  control   of  the  bankrupt  himself. 

All  taxes  to  be  paid. —  In  the  case  of  City       In   re   Conhaim    (D.  C.,  Wash.)     4  Am    B. 
of  Chattanooga  v.  Hill   (C.  C.  A.,  6th  Cir.),       R.  58,  10^  Fed.  268. 
15  Am.  B.  R.  195,  139  Fed.  600,  Judge  Lur- 
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held  that  State  taxes  are  not  given  priority  over  "the  actual  and  necessary 
cost  of  preserving  the  estate  subsequent  to  the  filing  of  the  petition,""  but 
thiere  is  also  authority  for  the  opposite  conclusion.'*  A  claim  for  tftxes  due 
the  United  States  is  entitled  to  priority  of  payment,  to  the  exclusion  of  all 
reasonable  expenses  of  administration.** 

c.  Federal  courts  to  determine  questionsi.— Subsection  a  provides  expressly 
that  "  in  case  any  question  arises  as  to  the  amount  or  legality  of  any  such 
tax,  the  same  shall  be  heard  and  determined  by  the  court."  This  authorizes 
the  court  to  inquire  as  to  whether  the  tax  is  a  valid  claim.  The  question 
as  to  whethe^r  or  not  a  charge  is  a,  tax  and  entitled  to  preference  under  this 
subsection  is  one  to  be  decided  by  the  feideral  court  in  its  administration  of 
the  bankrupt  act;*"  although  the  decisions  of  the  courts  of  the  States  where 


37.  Taxes  not  prior  to  cost  of  preserving 
estate.-^:- In  the  ease  of  State  of  New  Jersey 
V.  Lovell  (C.  C.  A.,  Sd  Cir.),  24  Am.  B.  R. 
562,  179  Fed  321,  aflfg.  23  Am.  B.  E.  401, 
175  Fed.  825,  Judge, BuflSngton  said:  "Now, 
while  the  relative  order  -in  which  subdivi- 
siona  'a'  and  'b'  are  placed  is  not  happy, 
and  indeed  tends  to  mislead,  yet  tlie  general 
"intent  of  the  section  is  clear.  In  subdivi- 
sion 't>'  we  find  the  general  scheme  of 
awarding  priority  in  ad*anpe  of  dividend 
creditors.  That  subdivision  makes  provi- 
sion for  paying  such  costs,  fees,  and  liens 
as  are  therein  provided,  and  if  there  are 
no  outstanding  taxes  the  fund  is,  then  paid 
to  creditors.  But  before  paying  creditors, 
subdivision  '  a '  intervenes  and'  makes  pro- 
vision for  what,  if  omitted,  has  often  proved 
a  hardship,  if  not  indeed  an  abuse  4n  the 
settlement  of  decedent  and  insolvent  es- 
tates, viz.,  delay  in  payment  of  taxes.  Tax 
collectors  whose  power  to  distrain  lapsed 
when  the  estate  passed  into  the  custody  of 
the  l^w,  or  who  were  left  to  come  in  as 
general  creditors,  .were  subjected  to  trying 
delays.  Obviously  subdivision  '  a '  meant 
that  this  delay  should  not  occur,  and  there- 
fore provided  that,  'in  advance  . of  pay- 
ment of  dividends  to  creditors,'  '  the  court 
shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by.  the  bankrupt  to 
tlie  United  States,  State,  county,  district 
or  municipality,'  and,  to  prevent  delay  from 
questions  concerning  such  taxes,  it  pro- 
vided, '  in  case  any  question  arises  a  to 
the  amount  or  legality  of  any  Such  tax, 
the  same  shall  be  heard  and  determined  by 
the  court.'  And  yet  in  case  the  court  had 
to  take  testimony,  or  order  a  referee  to 
determine  the  legality  of  such  tax,  the  ad- 
Judged  tax  would,  iinder  the  construction 
here  contended  for,  absorb  the  whole  fund 
and  leave  unpaid  the  agency  by  which  its 
payment  was  effected.  Now,  whether  the 
'  creditors '  referred  to  in  the  phrase,  '  in 
adlvance  of  the  pavment  of  dividends  to 
creditors,'  places  the  payment  of  taxes 
ahead  of  dividend  creditors  alone,  or  places 
it  also  ahead  of  those  creditors  who,  under 
subdivisions  4  and  5  of  clause  'b,'  are  paid 
in  full,  is  a  question  not  before  us.  It 
suffices  to  say  that  on  the  question  that  is 
63 


before  us,  namely,  whether  the  taxes  of  a 
State  are  under  clause  '  a,'  ]^ven  priority 
over  '  the  actual  and  necessary  cost  of  pre- 
serving the  estate  subsequent  to  the  filing 
of  the  petition,'  we  are  clear  ithey  are  not." 

38.  In  re  Prince  &  Walter  (D.  C,  Pa.), 
12  Am.  B.  R.  675,  131  Fed.  '54I&;  In  re 
Weissman  (D.  C,  Conn.),  24  Ami  B.  R. 
150,  178  Fed.  115. 

39.  In  re  Prince  &  Walter  (D.  C,  Pa.), 
12  Am.  .B.  R.  675,  131  Fed.  546';  In  re  Weiss 
(D.  0.,  N.  Y.),  20  Am.  B.  R.  24Y,  159  Fed. 
295.         ,  '  \  , 

40.  In  re  Lange  Co.  (D.  C,  Iowa),  29  Am'. 
B.  R.  478,  15ft  Fed.  '586.  In  New  Jersey  v. 
Anderson,  203  U.  S.  483,  17  Am.  b:  R.  64, 
68,  51  L.  Ed.  284,  27  Sup.  Ct.  137,  the  court 
said:  "The  Bankruptcy  Act  is  a  Federal 
statiite,  the  ultimate  interpretation  of  which 
is  in  the  Federal  courts.  It  is  doubtless 
true  .  .  .  that,  if  the  highest  court  of,  the 
State  should, decide  that  a  given  statute  im- 
posed no  tax  within  the  meaning  of  the  law 
as  interpreted  by  it,  a  Federal  court,  in 
passing  upon  the  Bankruptcy  Act,  would  not 
compel  the  State  to  accept  a  preference  from 
the  bankrupt's  estate  upon  a  different  view 
of  the  law.  Conceding  that  the  doctrine 
that  the  meaning  of  a  statute  is  a  State 
question,  except  where  rights,  the  subject  of 
adjudicatipn  in  the  Federal  CQurts,  have 
accrued  ijejfore  its  construction  by  the  State 
court,  or  the  question  of  contract  within  the 
protection  of  the  Federal  Constitution  is 
inyolved,  still  a  State  court,  while  entitled  to 
great  consideration,  cannot  conclusively  de- 
cide that  to  be  a  tax  within  the  meaning  of 
a  Federal  law,  providing  for  the  payment  of 
taxes,  which  is  not  so  in  fact.  The  section 
(64-a)  itself  declares  that,  in  cases  of  dis- 
putes as  to  the  amount  or  legality  of  any 
such  tax,  they  shall  be  heard  and  determined 
by  the  court.  The  State  court  may  coiistrue 
a  statute  and'  define  its  meaning,  but  whether 
its  construction  creates  a  tax,  within  the 
meaning  of  a  Federal  statute  giving  a  prefer- 
ence to  taxes,  ia  a  Federal  question,  of  ulti- 
mate decision  in  this  court." 

Determination  of  amount  and  legality  of 
tax. — 'Under  the  pirovisions  of  §  64-a,  any 
question  as  to  the  amount  or  legality  of  a 
tax  shall'  be '  heard  and  determined  by  the 
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the  tax  is  payable  should  be  given  well-nigh  controlling  force."  The  cOurt  is 
not  bound  by  the  action  of  the  taxing  authority,  biit  may  decide  the  question 
as  to  amount  or  legality  itself;*^  and  the  right  is  not  limited  by  the  act  to  such 
questions  as  the  bankrupt  might  have  raised  against  the  tax  art  the  date  of 
the  bankruptcy  proceedings.**  The  priority  accorded  to  any  tax-  legally  due 
and  owing  is  qualified  by  leaving  it  open  to  the  trustee  to  question  or  inquire 
into  not  only  the  legality  of  the  tax,  but  alsO  its  amount,  even  if  otherwise 
legal.**  If  the  taxes  are  legal  and  bijiding  they  must  be  paid,  although  long 
overdue.*® 

d.  Taxes  not  debts  and  need  not  be  proved. —  Taxes  are  not,  in  a  strict  sense, 
debts,*^  although  they  are  within  the  meaning^  of  a  definition  of  a  debt  as 


bankruptcy  court.  In  re  Otto  Freund 
Arnold  Yeast  Co.  (D.  C,  N.  Y.),  24.  Am. 
B.  R.  4i5'g,  ITS  Fed.  305.  In  this  case  it  ap- 
peared that  a  personal  property  tax,  assessed 
against  a  bankrupt  corporation  on  the  tax 
list's  of  a  city,  became  a  lien  at  a  time  when 
the  corporation  was  hopelessly  insolvent  and 
shortly  before  the  petition  in  bankruptcy 
was  filed  and  its  adjudication  as  a  bank- 
rupt. It  was  held  that,  although  the  statu- 
tory legality  of  the  tax  from  the  stand- 
point of  regularity  could  not  be  raised, 
that  under  §  64-a  a  clajm  for  the  taxes 
against  the  estate  of  the  bankrupt  corpora- 
tion should  'be  disallowed  on  the  grounds 
that  the  ptoperty  supposed  to  be'  taxed  did 
not  actually  exist. 

41.  EJirat  Nat.  Bank  v.  Aultman  (Eef., 
Ohio),  12  Am.  B.  R.  12,  citing  In  re  Ott 
(D.  C,  Iowa),  2  Am.  B.  E.  637,  647,  95 
Fed.  274;  In  re  Camp  (D.  C,  Oa.),  1  Am'. 
iB.  R.  165,  91  Fed.  745.       . 

42.  State  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.  64,  51  L.  Ed.  284, 
27  Sup.  Ct.  137 ;  Matter  of  Selwyn  Importing 
Co.  (Eef.,  N.  Y.),  1.8  Am.  B.  R.  190;  Mait- 
ter  ot  Heffron  Co.   (D.  C,  N.  Y.),  33  Am.  B. 

.  R.  443,  216  Fed.  642;  Matter  of  Fisher 
Corporation  (D.  C,  N.  Y.y,  36  Am.  B.  R. 
509,  229  Fed.  316. 

The  case  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  E.  64,  51  L.  ed.  284, 
27  Sup.  Ct.  137,  deteripines  the  meaning 
of  g  64-a,  and  approves  of  the  disallowance 
of  Such  part  of  a  tax  as  may  have  been 
assessed  on  non-taxable  or  non-existing  prop- 
erty, even  if  regularly  assessed  and  beyond 
dispute  under  the  State  law.  The  Siipreme 
court  says: 

"Coming  to  the  specific  objections  to  the 
claim  for  +he  year  1902,  the  claim  was  pre- 
sented upon  the  basis  of  $40,000,000  of 
outstanding  capital  stock,  when  in  fact 
there  was  only  ?  10,000,000  of  such  stock; 
the  assessment,  by  the  State  Taoard  being 
upon  the  former  sum  and  made  upon  the 
faiilure  of  the  corporation  to  report.  But 
we  do  not  think  the  finding  of  the  State 
board  is  conclusive.  The  tax  is  to  be  as- 
'sessed  upon  capital  actually  outstanding. 
It  may  Well  be  doubted  whether  the  board 
had  power  to  tax  any  other  stock.  But,  be 
tlatas  it  may,  §  64-a  specifically  provides 
that,  in  case  any  question  arises  a;  to  the 
amount  of  legality  of  taxes,  the  same  shall 


be  heard  and  determined  by  the  court,  with 
,a  view -to  ascertaining  thei  amount  reially" 
due.  We  do  not  think  it  was  the  intention 
of  Congress  to  conclude  the  bankruptcy 
courts  by  the  findings  of  boards .  of  this 
character,  and  that  the  claim  should  Have 
been  upon  the  basis  of  the  capital  actually 
outstanding." 

43.  Matter  of  Fisher  Corporation  (D.  C, 
Mass.),  36  Am.  B.  TA.  509,  229  Fed.  31& 
■  44.  Matter  of  Selwyn  Importing  Co. 
(Ref.,  N:  Y.),  18  Am.  B.  R.  190.  In  this 
case  the  referee  said':  "I  do  not  think 
the  trustee  is  confined  to  equitable  reme- 
dies which  may  be  provided  by  statutes  of 
the  State.  He  is  clothed  by  §  64-a  with 
independent  equitable  power  to  question  the 
amount  of  the  tax,  irrespective  of  the  State 
remedies." 

Estoppel  of  bankrupt  and  trustee  to  deny 
validity  of  assessment. —  Where  there  is  no 
competent  evidence  from  which  it  may  be 
found  that  the  assessed  valuation  of  a  bank- 
rupt's property  was  uhjiisfc  or  illegal,  both 
the  bankrupt  and  his  trustee  are  estopped 
by  the  former's  own  statements,  as  to  the 
nature,  title  and  value  of  (his  property.  Mat- 
ter of  Bushnell  (D.  C,  Conn.),  33  Am.  B.  R. 
47,  215  Fed.  651. 

45.  In  re  Weissman  (D.  C,  Conn.),  24 
Am.  B,  R.  150,  178  Fed.  115,  holding  that 
taxes  which  were  collectible  from  the  bank- 
rupt prior  to  adjudication  are  entitled  to 
priority  even  though  the  tax  collectors  have 
been  guilty  of  gross  laches  in  allowing  the 
taxes  to  remain  unpaid  for  a  period  of 
twelve  years  and  the  payment  of  such 
taxes  would  take  a  large  part,  if  not  all,  of 
the  money  which  would  otherwise  be  available 
for  pajnnent  of  dividends  on  the  general 
claims. 

46.  A  tax  is  not  strictly  a  debt. —  It  lacks 
the  nature  of  a  debt  in  that,  though  for 
a  sum  certain,  it  is  not  founded  upon  any 
agreement  or  assent  of  the  person  or  per- 
sons against  whom  it  is  assessed,  but  is  a 
burden  for  the  public  purposes  imposfed  in 

\  invitum.  As  an  obligation  or  duty  created 
by  statute  to  pay  money,  however,  it  is 
quasi-contractual,  although  there  may  be 
difficulty  as  to  the  remedy  for  its  enforcie- 
ment  in  a  given  case.  In  re  United  Button 
Co.  (D.  C,  Del.),  15  Am.  B.  R.  390,,  400, 
140  Fed,  495;  Lane  Co.  v.  Oregon,  7  WalL 
(U.  S.),  71;  State  of  New  Jersey  v.  Andet- 
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contained  in  §  1  (9),  (11).*^  But  they  are  not,  in  any  event,  to  be  proved  like 
other  debts-  this  subsection  makes  it  the  duty  of  the  trustee  to  pay  them 
whether  they  are  proved  or  not.** 

e.  Payment  out  of  proceeds  of  sale.— But  it  has  been  held  that  if  the  tax 
is  by  law  made  a  lien  or  charge  on  the  bankrupt's  property,  the  same  equitable 
principle  which  denies  to  the  individual  whose  debt  is  fully  secured  the  right 
to  share  in  the  general  fund  applies  to  the  tax  claimant,**  and  if  the  property 
subject  to  the  tax  is  sold  the  tax  should  be  paid  out  of  the  proceeds  before 
any  part  thereof  is  distributed  to  general  creditors.*"    This  is  especially  true 


son,  '203  U.  S.  483,  17  Am.  B.  E.  63,  69,  51 
L.  Ed.  284,  27  Sup.  Ct.  137. 

The  annual  license  fee  or'  franchise  tax, 
required  by  thfe  statute  of  New  Jersey  to 
be  paid  by  corporations  upon  their  out- 
standing capital  stock,  for  the  privilege  of 
exigence  and  the  continued  right  to  exer- 
cise their  franchises  is  a  "  tax "  within 
the  meaning  of  §  64-a  and  not  a  debt. ; 
State  of  New  Jersey  v.  Anderson,  203  U.  S. 
483,  17  Am.  B.  E.  63,  51  L.  Ed.  284,  27  Sup., 
Ct.  137. 

47.  In  re  Fisher  &  Co.  (D.  C,  N.  J.),  17 
Am.  B.  E.  404,  411,  148  Fed.  907. 

48.  Stanard  v.  Dayton  (C.  C.  A.,-  8th 
Cir.),  33  Am.  B.  E.  682,  220  Fed.  441,  affd. 
241  U.  S.  588,  37  Am.  B.  E.  259,  60  U  Ed. 
1190,  36  Sup.  Ct.  695;  In  re  Prince  & 
Walter  (D.  C,  Pa.),  12  Am.  B.  E.  679, 
131  Fed.  546;  In  re  Hai-vey  (D.  C.,  Pa.), 
10  Am.  B.  E.  567,  122  Fed.  745;  Hecox  v. 
County  of  Teller  (C.  C.  A.,  8th  Cir.),  28  Am. 
B.  E.  525,  198  Fed.  634;  In  re  Cleanfast 
Hosiery  Co.   (Eef.,  N".  Y.),  4  Am'.  B.  E.  702. 

Proof  of  debt  for  taxes  not  required. — 
In  re  Fisher  &  Co.  (D.  C,  N.  J.),  17  Aitt. 
B.  E.  404,  412,  148  Fed.  907,  the  court  said: 
"  Of  course,  a  tax  is  provable  in  bankruptcy. 
It  thus  appears  that  taxes  legally  due  and 
owing  by  the  bankrupt  must  be  paid  before 
distribution  to  creditors,  and  the  injunction 
of  §  64  is  .that  the  court  '  shall  order '  the 
trustee  to  pay  them.  It  seems  to  be  the  duty 
of  the  court  to  require  such  payment,  even 
though  no  claim  for  the  same  shall  have  been 
presented  in  the  manner  or  within  the  time 
prescribed  by  the  bankruptcy  act  for  the 
filing  of  claims.  It  is  true  that  §  64  Joes 
not,  in  express  words,  refer  to  taxes  assessed 
or'  becoming  due  after  the  institution  of 
bankruptcy  proceedings.  But  it  is  settled 
law  that  the  bankrupt's  estate  is  taxable 
while  it  is  in  the  hands  of  the  bankrupt's 
trustees." 

In  Swarts  v.  Hammer  ( O.  C.  A.,  8th  Cir. ) , 
9  Am.  B.  E.  691,  120  Fed.  256,  56  C.  C.  4.. 
92,  affd.  194  U.  S.  441,  11  Am.  B.  E.  708, 
48  Ia  Ed.  1060,  24  Sup.  Ct.  695,  it  was  held 
that  a  Federal  .court  will  always  order  and 
direct  the  payment  of  taxes  duly  assessed 
on  property  in  the  possession  of  its  officers, 
and  treat  the  same  as  a  preferred  claim 
against  the  estate  or  fund  which  is  in  proc- 
ess of  administration.  ^ 

The  mandatory  provision  of  section  64-a 
as  to  the  payment  of  taxes  recognizes  a  com- 


ity that  should  not  require  the  assertion  by 
the  State  of  its  claim  for  taxes  in  all :  cases 
to  warrant  the  order  for  their  paymei.t; 
but  a  suggestion  that  taxes  are  owing  by  one 
interested  in  the  estate  should  be  sufficient. 
Matter  of  Wenatchee  Orchard  Co.  (D.  C., 
Wash.),  32  Am.  B.  E.  369,  212  Fed.  ^Stl 
Redemption  of  lands  sold  for  taxes. —  Tax 
,  sales,  made  after  adjudication  of  ;bank;ruptcy 
of  property  belonging  to  the  bankriipt  estate 
may  be  avoided,  but  purchasers  will  be  en- 
titled to_reimbursement  for  the  amount  paid 
at  such  sales  and'  subsequent  taxes  paid  by 
them,  together  with  interest  thereon  as  pro- 
vided by  the  laws  of  Colorado  on  redemintion 
from'  tax  sales  of.  lands,  out  of  the  general 
•fund,  regardless  of  the  amount  which  the 
property  may  bring  at  bankruptcy  sale. 
Stanard  v.  Dfeyton  (C.  C.  A.,  8th  Cir.), 
33  Am.  B.  E.  682,  220, Fed.  441,  affd.  241 
U.  S.  5'8«,  37  Am.  -B.  E.  259'. 

49.  See  also  Am.  B.  E.  Dig.  §  608. 

But  see  In  re  Stalker  (D.  C,  N.  ,Y.), 
10  Am'.  B.  E.  709,  123  Fed.  961,  holding 
that,  where  land  of  a  bankrupt,  of  less  value 
than  'both  a  inortgage  and  unpaid,  taxes,  is 
soldi  to  third  parties  upon  a  ;  foreclosure  of 
the  mortgage,  subject  to  the  taxes,  the  munic- 
ipality is  not  entitled  to  priority  of  payment 
of  the  taxes. 

50.  In  re  Harvey    (D.-C,  Pa.),   10   Am. 

B.  E.  567,  122  Fed.  745;  In  re  Oxley  (D,  C, 
Wash.),  30  Am.  B.  E.  406,  204  Fed.  826; 
In  re  Clark  Coal  &  Coke  Co.  (B.  C,  Pa.), 
22  Am.  B.  E.  843,  173  Fed.  658,  holding 
that,  where  the  real  estate  of  a  bankrupt  is 
bv  order  of  the  court,  sold  free  and  dis- 
charged of  all  liens,  the  amounts  due  for 
county  taxes  at  the  time  of  the  sale  are  en- 
titled to  due  priority  of  payment  from  the 
proceeds  of  sale. 

Priority  of  taxes  over  mortgage  debt. — 
Wliere  a  mortgagor,  aft,er  neglecting  to  pay 
general  and  local  taxes  assessed  against  the 
mortgaged  property  and  after  the  property 
had  been  sold  under  tax  liens,:  was  adjudged- 
a,  'bankrupt  and  his  trustee  in  bankruptcy 
sold  the  property  free  ^nd  clear  of  all  liens, 
including  taxes,  and  held  the  fund  instead  of 
the  property,  which  fund  jvas  insufficient  to 
pay  both  the  taxes  and  the  mortgage  detit, 
the  payment  of  the  taxes  should  be  given 
priority  under  section  64  of  the  Bankruptcy 
Act.     Delahunt  v.  County  of  Oklahoma   (C. 

C.  A.,  8th  Cir.),  35  Am.  B.  E.  157,  226 
Fed.  31. 
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when  the  payment  wonjid  inure  solely  to  the  benefit  of  a  secured  creditpr,^^ 
The  -weight;  of  authority  seenas,  however,  to  sustain  the  view  that  the  taxes, 
whether  a  lien  or  not,  are  to  be  paid  before  any  distribu,tion  is  to  be  made  to 
creditors.^^  The  taxes  and  assessments  against  lands  are  not  merely  charges 
upon  the  tracts  sold,  but  also  against  the, general  estate  as  well.^^  If  the 
greater  part  of  the  bankrupt's  property  upon  which  the  tax  was  assessed  is 
covered  by  a  mortgage,  the.  sale  of  which  did  not  satisfy  the  lien  of  the 
mortgage,  the  tax  must  nevertheless  be  paid  from  the  proceeds  of  the  remaining 
estate  of  the  bankrupt.^  Where  real  property  which  is  subject  to  a  tax  lien 
is  sold  divested  of  that  lien,  under  an  order  of  the  court,  the  purchaser  acquires 
a  clear  title  and  the  claim  for  taxes  has  priority  over- the  claims  of  general 
creditors  against  the  other  assets  in  the  hands  of  the  trustee.^'  The  right 
to  priority  of  payment  out  of  the  bankrupt's  estate  exists'  although  the  propefrty 
is  sold  at  a  tax  sale  prior  to  the  bankrupt's  adjudication  and  bid-  in  by  the 
county  treasurer  because  no  other  bid  was  received,  owing  to  existing  incum- 
brances against  the  property.®®  Wliere  real  property  subject  to  an  unpaid 
tax  is  in  custody  of  the  court  of  bankruptcy  it  may  not  be  sold  for  such  tax 
without  leave  of  the  court.®'' 

f.  Taxes  entitled  to  priority. —  (1)  In  general.^* — The  word  "tax"  is  not 
used  in  a  restricted  or  narrow  sense,  but  is  intended  to  include  all  obligations 
imposed  by  the  State  and  general  governments  under,  their  restrictive  taxation 
or  police  powers  for  governmental  or  public  purposes.  That  a  tax  so  imposed 
may  not  be  a  general  property  tax  does  not  deprive  it  of  the  character  of  a 
tax.  Many  taxes  are  imposed  under  the  name  of  license  fees,  franchise  taxes 
or  taxes  for  special  purposes  under  some  other  name,   and   are,  therefore, 

51.  In  re  Veitch  (D.  C,  Conn.),  4  Am.  A.,  6th  dr.),  15  Am.  B.  R.  195,  139  Fed. 
B.  R.  112,  101  Fed.  251.  600. 

52.  In  re  Hollenfeltz  (D.  C,  Iowa),  2  Am.  55.  In  re  Prince  &  Walter    (D.  C,  Pa.), 

B.  R.  499,  94  Fed.  629;  In  re  Hillberg  (Ref.,  42  Am.  B.  R.  675,  131  Fed.  546.  But  see 
Pa.),  6  Am.  B.  R.  714.  In  re  Oxley   (D.  C.,  Wash.),  30  Am.  B.  R. 

Payment  by  trustee  where  property  is  406,  204  Fed.  826,  holding  that  where  after 
sold. —  When  goods  have  heen  sold  by  the  taxes  had  been  lawfully  assessed  against  the 
trustee  and  the  vendees  reaisit  payment  of  property  of  a  hankrupt,  eight-niijths  of  such 
the  taxes  thereon,  under  a  State  revenue  property  was  •  taken  under  mortgage  f ore- 
lai^  on  the  ground  that  the  taxes  accrued  closure,  leaving  only  enough  to  pay  the  costs 
before  the  sale  tothem,  the  trustee  will  not  and  expenses  of  administration,  the  payment 
b^  ordered  to  pay  such  taxes  upon  their  of  such  taxes  will  not  be  decreed  to  the  ex- 
petition,  but  will  be  ordered  to  have  the  goods  elusion  of  the  costs  of  administration,  but 
assessed  at  a  fair  valuation  in  his  name  as  an  effort  should  be  made  to  secure  the  pay- 
trustee  and  pay  the  amount  which  can  be  ment  of  the  taxes  from  the  mortgaged  prop- 
legally  assessed  thfereon.  In  re  Conhaim  erty,  the  lien  of  the  county  not  having  been 
(D.  C,  Wash.),  4  Am.  B.  R.  58,  100  Fed.  lost  by  the  foreclosure. 
268.  The  relinquishment  of  the  property  upon 

Taxes  on  exempt  property. —  The  trustee  which  the  taxes  were  levied,  to  the  holder 

must,   at  the  request   of  the  bankrupt,  pay  of  an  incumbrance  thereon,  with  the  consent 

the   taxes  legally   owing  by   such  bankrupt  of  the  bankruptcy  court  in  a  proceeding  to 

even     though     assessed     against     property  which  the  county  was  not  a  party,  does  not 

which  is  set  off  as  exempt  and  though  the  destroy  the  county's  right  to  a  preferential 

said  taxes  are  a  lien  upon  and  enforceable  payment.     Hecox  v.  County  of  Teller  (C.  C. 

against  the  exempt  property,  and' their  pay-  A.,  »th  Cir.),  28  Am:   B.  R.   525,   198   Fed! 

ment  would  exhaust  the  fund  otherwise  going  634. 

to  the  general  creditors.     In  re  Tildcn    (D.  56.  Hecox  v.  'County  of  Teller   (C    C    A 

C,  Iowa),  1  Am.  B.  R.  300,  91  Fed.  500;  8th  Cir.),  28  Am.  B.  R.  525,  198  Fed.' 634.  ' 
In  re  Baker  (Ref.,  Tex.),  1  Am.  B.  R.  526.  57.  Dayton  v.  Stanard,  241  U    S.  588    37 

53.  Dayton  v.  Stanard,  241  U.  S.  588,  37  Am.  B.  R;  259,  60  L.  Ed.  1190.  36  Sun"  Ct 
Am.  B.  R.  259,  60  L.  Ed.  11«0,  36  Slip  Ct.  695.  " 
695.  58.  See  also  Am.  B.  R.  Dig.  S  860 

54.  Chattanooga,  City   of,   v.   Hill    (C.    C.  "    ■    .      ■ 
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special  taxes,  but  they  are  nevertheless  taxes  imposed  for  a  public  purpose 
no  matter  what  the  name  under  which  they  are  levied  or  imposed  and  are 
clearly  within  the  meaning  of  the  term  "tax"  as  used  in  this  section. ®® 
Generally  speaking  a  tax  is  a  pecuniary  burden  laid  upon  individuals  or 
property  for  the,  purpose  of  supporting  government.*"  And  in  this  sense  it 
includes  duties  imposed  by  federal  law  upon  goods  imported  by  the  bankrupt.®*^ 
A  tax  imposed  upon  retail  dealers  in  cigarettes  in  addition  to  the  other  taxes 
is  within  this  section.®^  A  claim  against  a  defaulting  tax  coUfectOr  is  not  a 
debtior  ".taxes."®*  The  liability  of  an  employer  of  labor  to  pay  assessments 
to  a  iState  under  a  Workmen's  Compensation  Act  is  not  a  tax  within  the 
meaning  of  this  section,®**  nor  is  an  award  under  such  a  statute  against  a 
bankrupt  for  personal  injuries  to -an  employee  a  "tax"  entitled  to  priority.®* 

(2)  Local  assessment;  waTek  bents.®* — An  assessment  levied  for  a  local 
improvement  is  a  tax  entitled  to  priority  of  payment.®®  In  soriae  jurisdictions 
it  has  been  held  that  the  word  "  taxes  "  includes  water  rents  due  to  a  munici- 
pality,®'' and  in  other  jurisdictions  the'  courts  have  reached  the  opposite 
conclusion.®® 

(3)  License  fees,  franchise  and  coepoeation  taxes.®* — An  annual 
license  fee  or  franehisO  tax,  required  to-be  paid  by  a  corporation  as  a  condition 
of  its  continued  existence  and  based  upon  the  amount  of  its-  capital  stock 
issued  and  outstanding,  is  a  tax-  within  the  meaning  of  this  section,"*  and  is 


59.  In  re  Lange  Co.  (D.  C,  Iowa),  20  Am. 
B.  R.  478,  159  Fed.  586.  See  In  re  Wyoming 
Valley  Ice  Co.  (t).  a,  Pa.),  21  Am.  B.  E.  1, 
165  Fed.  789. 

-Character  of  tax. —  The  bankruptcy  act 
does  not  make  any  distinction  as  to  the 
character  of  the  tax  which  is  imposed.  A 
license  fee  or  franchise  tax  imposed  'by  the 
State  is  reobgnized  by  the  Federal  courts  as 
a  tax.  First  Nat.  Bank  v.  Aultman  (Ref., 
Ohio),  12  Am.  B.  E.  12,  14. 

60.  New  Jersey  v.  Anderson,  203  U.  S.  483, 
492,  17  Am.  B.  E.  63,  51  L.  Ed.  284,  27 
Sup.  Ct.  137. 

Tax  defined. —  The  term  "taxes,"  within 
the  meaning  of  this  section,  includes  only 
such  taxes  as  are  required  to  he  paid  into 
a  common  fund  for  the  support  of  the  govern- 
ment, national,  state,  or  municipal,  and  such 
a  fimd  as  will  relieve  the  general  taxpayer 
from  a  payment  of  an  unfair  proportion  of 
the  expenses  in  the  operation  of  the  govern- 
ment, or  a  tax  which  would  be  by  operation 
of  law  a  lien  upon  the  bankrupt  estate. 
Matter  of  Farrell  (D.  C,  Wash.),  32  Am. 
B.  E.  212,  211  Fed.  212. 

61.  Matter  of  .Rosenthal  Bros.  (D.  C,  N. 
Y.),  38  Am.  B.  R..  1,  235  Fed.  315.  But  see 
contra,  Matter  of  Pedlow  &  Co.  (Eef.,""N.  3f.) , 
32  Am.  B.  R.  808,  holding  that  duties  due 
to  the  .United  States  on  importations  are  not 
entitled  to  priority  as  they  are  not  taxes 
within  the  meaning  of  the  bankruptcy  actt 

62.  In  re  Lange  Co.  (D.  C,  Iowa),  20 
Am.  B.  R.  478,  150  Fed.  586.  See  also 
Am.  B.  R.  pig.  §  863. 

.63.  In  re.\^aller  (I>.  C,  Md.),  15  Am.  B. 
R.  753,  142  Fed.  883.  As  to  taxes  payable  by 
talx  collector  on  his  own  property,  see  In 
re  Porterileld  (D.  C,  W.  Va.),  15  Am.  B.  R. 
11,  138  Fofl,   192. 


63a.  Matter  of  Farrell  (D.  C,  Wash.),  32 
Am.  B.  R.  212,  211  Fed.  212.      . 

64.  Matter  of  Rockaway  Soda  Water  Manu- 
facturing Co.  (D.  C,  N.  Y.) ,  36  Am.  B.  R.  640. 

eS.  See  also  Am.  B.  R.  Dig.  §  863. 

66.  In  re  Stalker  (D.  C,  N.  Y.),  10  Am. 
B,  E.  709,  123  Fed.  961. 

67.  In  re  Industrial  Coal  Storage  &  Ice 
Co.-(D.  C,  Pa.),  20  Am.  B.  E.  904,  163  Fed." 
390.  See  also  dictum  in  Matter  of  Hills 
(C.  C.  A.,  2d  Cir.),  34  Am.  B.  E.  43,  221 
Fed.  260. 

68.  Matter  of  Park  Brew.  Co.  (Ref.,  R.  I.), 
35  Am.  B.  R.  6'52. 

Covenant  of  lessee. — 'The  failure  of  a 
leasee  to  comply  with  a  covenant  in'  hi«  lease 
to  pay  water  rents  or  charges  has  been  held 
not  to  give  the  lessor  or  the  municipality  a 
claim  to  priority  of  payment  out  of  the  funds 
of  the  estate  of  the  bankrupt  lessee.  In  re 
Broom  (D.  C.,.N.  Y.),  10  Am.  B.  R.  427, 
123  Fed.  639.  See  In  re  Parker,  Fed.  Cas. 
No.  10;719. 

Meter  charge. — ^Where  the  charge  for  water 
is  for  the  amount  used:  as  indicated  by  meter, 
and  not  an  assessment  against  the  premises, 
it  is  not  a  tax  but  merely  a  debt  to  the 
municipality,  and_  is  not  entitled  to  the 
priority  given  to  taxes.  M-atter  of  Hills 
(C.  C.  A.,  2dr  Cir.),  34  Am.  B.  R.  43,  221 
Fed.  ,260. 

69.  See  also  Am.  B.  E.  Dig.  §  863. 

70.  State  of  New.  Jersey  v.  Lovell  (C  0. 
A.,  3d  Cir.),  24  Am.  B.  R.  562,  179  Fed.  321; 
New  Jersey  v.  Andereon^  208  U.  S.  483,  17 
Am.  B.  E.  64,  51  L.  Ed.  284,  27  Sup.  Ct.  137, 
revg.  14  Am.  B.  R.  604,  137  Fed.  858,  and 
superseding  In  re  Danville  Rolling  Mill  Co. 
(D.  C,  Pa.),  10  Am.  B.  R.  327,  121  Fed. 
432;  Matter  of  Mutual  Mercantile  Agency 
(Ref.,  N.  Y.),  8  Am.  B.  R.  435. 
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payable  as  of  the  date  of  the  entry  of  thp  tax  lien  in  the  proper  office,  where 
such  entry  is  required;''^  but,  a  sum  exacted  by  a  State  for  the  privilege  of 
increasing^  the  capital  stock  of  a  corporation:is;not  a  debt  entitled  to  priority 
upon  the  corporation  subsequently  becoming  bankrupt,  but  is  a  provable  debt 
entitled  to  a  pro  rata  distribution  -with  other  general  orejiitors.''^  Taxes 
assessed  against  a  partnership  must  be  paid  from  the  estate  of  an  individual 
partner  where  he  is  individually  liable  under  the  State  law,'*  The  fact,  that: 
a  claim  is  called  a  tax  does  not  make  it.  so  f*  as  where  by  a  State  statute  a 
corporation  is  required  to  collect  of  its  bondholders  a  State  tax  on  a  mortgage 
securing  its  bonds,  the  corporation  is  merely  a  collecting  agency,  and  the 
tax  is  not  that.pf  the  corporation  entitled  to  priority  of  payment  upon  its 
being  adjudicated:  a  bankruptJ^  .  So,  when  a  State  statute  speaks  of  a  license 
to  sell  liquors  as  a  "  tax,"  that  does  not  make  it  a  tax.  It  is  merely  a  charge 
in  the  nature  of  a  Jicense  and  not  entitled  to  priority.™ 

g.  Right  to  subrogation  upon  payment  of  taxes. — Where  a  purchaser  of  land 
upon  which  taxes  were  unpaid  paid  a  judgment  for  such  taxes,  he  is  not 
subrogated  to  the  rights  of  the  municipality  and  cannot  claim  priority  of 
paynoent  upon  the  grantor  of  the  lands  being  adjudged  a  bankrupt.  Such 
judgment  becomes  in  the  hands  of  the  person  paying '  it  an  unsecured  claim 
and  is  entitled, to  no  priority."  The  benefit  of  priority  is  available  only  to  the 
municipality,  State  or  United  States  and,  may  not  be  extended  to  any  other 
creditor.''*  So,  where  an  owner  of  premises  has  leased  them  under  a  lease 
which  requires  the  lessee  to  pay  the  taxesj  he  naay  not  claim  priority  on 
account  of  city  taxes  paid  by  hiin  after  the  bankrupt's  failure  to  pay  such 
taxes  because  of  his  bankruptcy.'®  A  purchaser  at  a  tax  sale  is  not  entitled 
to  subrogation  to  a  municipality's  right  to  priority  of  payment  of  taxes  from 
the  assets  of  the  bankrupt.*" 


71.  In  re  Clark  Coal  &  Coke  Co.  (D.  C, 
Pa.),  22  Am.  B.  E.  843,  173  Fed.  658. 

72.  Matter  of  York  Silk  Mfg.  Co.  {D.  C, 
Pa.'),  26  Am.  B;  E.  650,  188  Fed.  735,  affd. 
27  Am.  B.  E.  525,  192  Fed.  81. 

73.  In  re  Green  (D.  C,  la.),  8  Am.  B.  E. 
553,  116  Fed.  118.  But  a  claim  for  personal 
taxes  due  the  city  of  New  York  from  a  mem- 
ber of  a  firm'  cannot  be  enforced  out  of  firm 
assets  until  all  firm  creditors  have  been 
paid  in  full.  See  Matter  of  Flatau  (Eef., 
N.  Y.),  21  Am.  B.  E.  352.      ' 

74.  In  re  Cosmopolitan  Power  Co.  (C.  C. 
A.,  7th  dr.),  14  Am.  B.  E.  604,  137  Fed.  858, 
revd.  on  other  grounds,  203  TJ:  S.  483,  17 
Am.  B.  E.  63,  51  L.  Ed.  284,  27  Sup.  Ct.  137. 

75.  In  re  Wyoming  Valley  Ice  Co.  (D.  C, 
Pa.),  16  Am.  B.  E.  594,  145  Fed.  267;  Oom- 
monwealth  of  Pennsylvania  v.  York  Silk  Mfg. 
Co.  (C.  C.  A.,  3d  Oir.),  27  Am.  B.  E.  525, 
192  Fed.  81. 

76.  In  re  Ott  (D.  C.j  la.),  2  Am.  B.  E. 
637,  95  Fed.  274. 

77.  Cooper  Grocery  Co.  v.  Bryan  (C.  C 
A.,  5th  Cir.),  11  Am.  B.  E.  734,  127  Fed. 
815,  citing  City  of  Waco  v.  Bryan  (C.  C. 
A.,  5th  Cir.),  11  Am.  B.  E.  481,  127  Fed.  9. 

Payment  of  taxes  by  niortgagee. —  In  the 
case  of  In  re  Barr  Pumping  Engine  €o. 
(Eef.,  Pa.),  11  Am.  B.  E.  312,  the  referee, 
after  referring  to  several  Llnglish  cases,  said : 
"  If,  as  the  English  cases  lay  down,  the  un- 


secured creditors  of  the  bankrupt,  standing 
in  his  shoes,  have  no  equity  to  be  protected,' 
and  if  the  question,  therefore,  practically 
arises  ]jetween  thebankrupt  and  a  mortgagee, 
who,  having  beeif  compelled  to  pay  taxes, 
would  have  the  right  to  claim  a  priority 
as  against  the  bankrupt  estate,  the  conclusion 
is  irresistible  that  these  taxes  should  be  paid 
from  the  fund  apiplicable  to  the  payment  of 
the  general  creditors." 

78.  Matter  of   Harris  Steam   Engine  Co. 

(D.  C,  E.  I.),  34  Am.  B.  E.  835,  22C  Fed. 
609;  and  see  In  re  Broom  (D.  C,  N.  Y.), 
10  Am.  B.  E.  427,  123  Fed.  639;  In  -e  Veitch 

(D.  C,  Ctonn.),  4  Am.  B.  E.  112,  Iftl  Fed. 
251;   In  re  Hollenfeltz    (D.  C,  la.),  2  Am. 

B.  E.  499,  94  Fed.  629. 

79.  Matter  of  Harris  Steam  Engine  Co.  (D 

C,  E.  I.),  34  Am.  B.  E.  835,  225  Fed.  609. 

80.  "  Third  parties,  bidders  at  a  tax  sale, 
holding  tax  certificates  for  their  security, 
are  not  entitled  to  relief  out  of  the  assets 
of  the  bankrupt.  Much  less  is  the  purchaser 
at  a  foreclosure  sale,  having  full  knowledge 
of  the  tax  liens,  entitled  to  demand  relief 
by  the  payment  of  taxes  ostensibly  to  munic- 
ipalities, but  which  in  reality  inures  solely 
to  his  benefit,  and  when  it  may  fairly  be  sf'- 
sumed  that  he  bid  in  the  incumbered  prop- 
erty subject  to  existing  liens  for  unpaid  taxes 
and  assessments."  In  re  Brinker  (D  C 
N.  Y.),  12  Am.  B.  E.   122,  128  Fed.  634.    ' 
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h.  Taxes  accrued  since  proceedings  were  instituted. —  Taxes  upon  property 
in  the  hands  of  the  trustee,  accrued  since  the  proceedings  were  instituted, 
do  not  fall  within  the  strict  letter  of  the  law,  tut  the  bankruptcy  act  does  not 
withdraw  the  estates  of  bankrupts  from  the  reach  of  the  taxing  power  and 
they  are  "subject,  in  consequence,  to  the  payment  of  taxes  imposed  while  in 
the  hands  of  trustees.*^  The  tax  assessed  prior  to  adjudication  is  "legally 
due  and  owing"  on  the  day  of  assessnient,  although  not  payable  tintil  after 
adjudication.^ 

i.  Interest  on  taxes  and  penalties. —  It  should  be  noted  that  this  section  does 
not  provide  for  the  payment  of  interest  on  taxes,^*  but  it  has  been  held  tha.t 
taxes  which  the  trustee  is  required  to  pay  carry  interest  until  payment  is 
actually  made  or  tendered,  and  that  the  reasons  why  ordinary  claims  of 
creditors  are  not  permitted  to  draw  interest  subsequent  to  adjudication  have 
no  application  in  the  case  of  public  taxes. ^*  A  penalty  imposed  for  a  failure 
to  pay  a  State  franchise  tax  has  been  held  not  to  be  a  part  of  the  original 
tax,  and  is  not,  therefore,  entitled  to  priority,®^  but  the  courts  are  not  in 
accord  as  to  this  proposition.** 

j.  Illustrative  cases. —  Other  eases  in  point  on  the  payment  of  taxes  under 
the  present  and  the  former  law  will  be  found  in  the  foot-note.^ 


Cl.  In  re  Prince  (D.  C,  Pa.),  12  Am.  B. 
Jl.   675.   131    Fed.   546;    Swarts  v.   Hammer 

(C.  C.A.,  8th  Cir.),  9  Am.  B.  R.  691,  120 
Ped.  256,  affd.  194  U.  S.  411,  11  Am.  B.  R, 
708,  48  L.  Ed.  1060,  24  Sup.  Ct.  695;  City 
of  Waco  V.  Bryan  (C.  C.  A.,  5th  Cir.),  11 
A-n.  B.  R.  481,   IST   Fed.  79 ;    In   re   Sims 

(D.  C,  Ga.),  9  Am.  B.  R.  162,  118  Fed.  356; 
It  re  Keller  (D.  C,  Iowa),  6  Am.  B.  R.  334, 
357,  109  Fed.  131;  In  re  Conhaim  (D.  C, 
Wash.),  4  Am.  B.  R.  59,  100  Fed.  268; 
Stanard  v.  Davton  (C.  C.  A.,  8th  Cir.), 
33  Am.  B.  R.  682,  220  Fed.  441,  affd.  241  U. 
S.  5»8,  37  Am.  B.  R.  259;  In  re  Fisher  & 
Co.  (D.  C,  N.  J.),  17  Am.  B.  R.  404,  412, 
148  Fed.  907.  See  also  Am.  B.  R.  Dig.  §  5«5. 
The  trustee  should  pay  "all  taxes  owing 
hy  the  bankrupt."  This  includes  the  original 
ta?  and  all  other  sums  accrued  thereon  under 
the  reveniie  laws  of  the  State  up  to  the  time 
the'  payment  is  actually  made  or  tendered. 
Matter  of  Kallak  (D.  C.,N.  Dak.),  17  Am. 
B.  R.  414,  147  Fed.  276.  It  is  settled  law 
tharthe  banlrtupt's  estate  is  taxable  while 
it  is  in  the  hands  of  the  bankrupt's  trustee. 
As  to  sale  of  property  upon  which  taxes  have 
been  assessed  since'  the  bankruptcy,  see  In 
re  Crowell  (D.  C,  Mass.),  29  Am.  B.  R. 
308,  199  Fed.  659. 

82.  In  re  Flynn  (D.  C,  Mass.),  13  Am. 
B.  R.  720,  134  Fed.  145;  New  Jersey  v.  Ander- 
son, 203  U.  S.  483,  17  Am.  B.  R.  64,  SI  Ir.  Ed. 
284,  27  Sup.  Ct.  137,  revg.  14  Am.  B.  E. 
604,  137  Fed.  858,  holding  that  a  franchise 
tax  assessed  after  adjudication  upon  a  re- 
turn made  by  the  corporation  before  adjudi- 
cation was  ''legally  dtle  and  owing"  and 
collectible.  See  Matter  of  Sherwood,  Inc. 
(C  C.  A.,  2d  Cir.),  31  Am.  B.  R.  769,  210 
Fed.  754. 

83.  In  re  Fisher  &  Co.  (D.  C,  N.  J.), 
17  Am.  B.  R.  404,  413,  148  Fed.  907. 

84.  Matter  of  Kallak   (D.  C,  N.  Dak.),  17 


Am.  B.  R.  414,  147  Fed.  276;  Matter  of 
Schuyler  &  Co.  (Ref.,  N".  Y.),  21  Am.  B.  R. 
428;  Stanard  v.  Dayton  {C.  <C.  A.,  8th  Cir.), 
33.  Am.  B.  R.  GSZ,  220  Fed.  441,  affd.  241 
U.  S.  588,  37  Am.  B.  R.  259;  Matter  of 
Ashland  Emery  &  Corundimi  Co.  (D.  C, 
Mass.),  36  Am.  B.  R.  194,  229  Fed.  8^9. 

"  There  are  two  reasons  why  ordinary 
claims  of  creditors  are  not  permitted  to  draw 
interest  subsequent-  to  the  adjudication; 
first,  it  is  Important  that  the  proportionate 
interest  of  the  several  creditors  in  the  estate 
be  aiscertained  and  fixed.  If  interest  were 
■  to  accrue,  ho#ever,  after  the  adjudication, 
the.amount  of  the  several  claims  would  vary 
from  time  to  time,  according  to  their  respec- 
tive rates  of  interest  and  the  proportionate 
share  of  the  several  creditors  would  be  sub- 
ject to  constant  readjustment.  The  second 
reason  is  the  convenience  of  administration. 
.  .  .  In  the  ease  of  public  taxes,  neither 
of  these  reasons  has  any  application  because 
they  dio  not  share,  the  estate  with  the  claims 
of  private  creditors.  On  the  contrary,  § 
64-a  expressly  provides  that  before  anything 
shall  be  paid  to  the  creditors  by  way  of 
dfividends,  all  taxes  owing  'by  the  bankfupit 
shall  be  fully  discharged."  Matter  of  Kal- 
lak (D.  C,  N.  Dak.),  17  Am.  B.  R.  414,. 
147  Fed.  276. 

85.  Matter  of  Ashland  Co.  { D.  C,  Mass. ) , 
36  Am.  B.  R.  194,  229  ed.  829. 

86.  Penalties  entitled  to  priority. — Stanard 
V.  Dayton  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
682,  220  Fed.  441;  Matter  of  Kallak  (D.  C, 
N.  Dak.),  17  Am.  B.  R.  414,  147  Fed.  276; 
Matter  of  Schuyler  (Ref.,  N.  Y.),  21  Am.  B. 
R.  428;  Matter  of  Scheidt  Bros.  (D.  C, 
Ohio),  23  Am.  B.  R.  778,  177  Fed.  599. 

87.  In  re  Force  (Ref.,  Mass.),  4  Am.  B. 
R.  114;  In  re  Cleanfast  Hosiery  Co.  (Ref., 
N.  Y.),  4  Am.  B.  R.  702;  Iji  re  Keller  (D. 
C,  Iowa),  6  Am.  B.  R.351,  109  Fed.  131; 
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III.  PRESERVING  ESTATE;   FILING  FEES. 

a.  Cost  Of  preserving  estate. —  (1)  In  gestbeax.** — iSubdivision  1  of  sub- 
section b  provides  as  the  .first  statutory  priority  that  there  shall  be  paid  "the 
actual  and  riecessary  cost  of  preserving  the  estate  subsequent,  to  filing  the 
petition."  The  .words  of  this  subdivision  are  broad  and  have, a  corresponding- 
elasticity  of  application.  They.give  priority  to  the  (1)  actual  and  (2)  necessary 
cost  (3)  of  preserving  the  estate  (4)  subsequent  to  filing  the  petition.  This  has 
been  thought  to  include  the  costs  and  disbursements  of  receivers  in. bankruptcy 
and  other  officers  pending  the  adjudication  and  appointment  of  trustees.** 
But  these  are  sufficiently  within  §  62.  Hence,  the  reference  here  seems 
rather  to  the  expanses  of  parties,  not  officers,  in  preserving  the  estate."*  The 
impossibility  of  phrasing  any  rule  whereby  to  determine  when  priority  will 
be  decreed  is  apparent.  Nor,  it  seems,, is  it  material  what  has  been  paid,  as 
long  as  the  court  finds  that  the  disbursement,  was  not  necessary.®^  Where 
property  is  sold  in  admiralty  to  enforce  maritime  liens,  with  the  consent  of 
the  bankruptcy  court,  the  costs  incurred  in  bankruptcy  in  thes  preservation  of 
the  property,  together  with  the  costs  of  administration,  are  entitled  to  priority 
of  payment  from  the  proceeds  of  the  sale.®^  But  if  the  general  fund  of  a  bank- 
rupt transportation  company  is  sufficient  to  pay  all  expenses  of  administration, 
the  cost  of  the  operation  of  the  vessels  owned  by  the  corporation  should  not 
be  charged  against  the  proceeds  of  the  sale  of  a  single  vessel,  sold  to  satisfy 
liens  against  it.®*  Claims  for  rent  due  for  the  occupation  of  the  premises 
during  the  settlement  of  the  bankrupt  estate  should  be  paid  as  part  of  the 
expense  of  maintaining  the  estate.®*  Likewise,  claims  of  watchmen  employed 
by  express  authority  of  the  court  to  care  for  the  bankrupt's  stock  are  entitled 
to  priority.®^  But-  costs  in  an  attachment  suit  which  was  dissolved  imder 
§"67-f  and  was  of  no  benefit  to  the  bankrupt  estate  should  not  be  allowed 
under  this  subdivision.®® 

(2)    Expenses  of  ceeditoes  in  eecoveeing  peopeett.®'' — The  doctrine 

Matter   of  Wenatchee  Orchard   Co.    (D.   C,  94.  In  re  Youdelman-Walsh   Foundry  Co. 

Wash.),   32   Am.   B.   R.   369,   212   F«d.   787.  (D.  C,  N.  Y.),  21  Am.  B.  E.  509,  186  Fed. 

U.  S.  V.  Herron,  20  Wall.  251;   In  re  Mol-  381;    In   re  Hersey    (D,  <C.,  Iowa),  22  Am. 
ler,  Fed.  Oas.  9,700;   In  re  Brand,  Fed.  Cas.     *  B.  R.  860,  171  Fed.  1,001. 

1,800;  In  re  AmWer,  Fed.  Cas.  271.  Premises    used    by   receiver    or   trustee.^ 

88.  See  also  Am.  B.  E.  Dig.  §  866.  Where  a  receiver  or  trustee  in  bankruptcy 

89.  Paine  v.  Archer    (C.  C.  A.,  9th  Cir.)i  actually  occupies  the  leased  premises,   rent 
37  Am.  B.  E.  454,  233  Fed.  259. '  for  such  occupancy  and  use  is  payable  by  the 

Certificates  issued  by  a  receiver  with  the  receiver  or "  trustee  and  will  be  considired  > 
consent  of  the  court  to  raise  money  neces-  a  preferred  claim  in  favor  of  the  landlord, 
sary  to  care  for  and -preserve  the  bankrupt  not  because  of  any  reservation  of  rent  men- 
estate  are  entitled'  to  priority  of  payment  tioned  in  the  lease,  but  because  the  use  of 
from'  the  proceeds  Of  the  sale  of  such  prop-  the  premises  was  considered  necessary  to  the 
erty.  In  re  Alaska  Fishing  &  Developing  preservation  of  the  estate,  and  the  amount 
Co.  (D.  C,  Wash.),  21  Am.  B.  R.  685,  167  paid  by  the  receiver  or  trustee  will  be  allowed 
Fed.  875.  as  part  of  the  cost  of.administration.    Matter 

90.  In  re  Burke  (Eef.,  Ohio),  6  Am.  B.  R.  of  MuUings  Clothing  Co.   (D.  C,  Conn.),  37 
502.     Compare   also,   generally,   cases   cited  Am.  B.  E.  166,  230  Fed.  681. 

sub-titles  "  Cost  of  Administration,''  "  Fees  96.  Matter  of  Mitchell  ( C.  C.  A  ,  2d  Cir  ) 

of  General  Assignees,"  and  "  Sheriff s  Fees,"  32  Am.  B.  R.  391,  212  Fed.  932   holding  that 

post  under  this  section.  „     ^  ,  ,     „    ^        ^  such  claims  are  entitled  to  priority  over  at- 

^  ^lo  ^J^a  ^n^  ^^\T    '^-   '^•'  ^^'-^ '  ^  ^'"-  ^-  torney's  fees,  and  that  a  trustee  is  personally 

E.  88,  96  Fed^  61  '      ,^    „    ^    ^  ,    „„   ,  li*le  for  their  payment  when  he  uses  all  the 

t,®-^-  Ino'^^Wf  J<S-  '^■'  •^-  "^•''  ^^^°'-  assets  to  pay  subordinate  claims.  .     , 

o?-  ^^U^    f  w'       ^     ^     ^  T  n  ^^-  ^^^^"^  "^  »°od   (I^ef.,  Minn.),  34  Am.! 

93.  Matter   of  New   England  Transp.   Co.       B    R   273 

(D.  C,  Ct.),  34  Am.  B.  R.  323,  220  Fed.  203.         "g?."  See  also  Ate.  B.  R.  Dig.§  867. 
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that  the  expense  of,  preserving  the  estate  is  entitled  to  priority  was,  prior  to 
the.  amendatory  act  of  1903,  carried  to  the  extent  of  decreeing  cpsts  out  of  the 
estate  to  creditors  who, before  the i bankruptcy  had  obtained  a  lien,  by  means 
of  which  all  the  creditors  were  equally  benefited.®*  There  was  doubt,  however,  . 
whether  this  was  the  law.  The  amendatory  act  of  190'3  has  removed  the  doubt 
by  the  words  added  to  subdivision  (-2).  This  subdivision  impliedly  recognizes 
the  right  of  a  creditor  to  institute  proceedings  to  recover,  for  the  benefit  of 
the  estate  of  the  bankrupt,  property  transferred  by  him,  either  before  or  after 
filing  of  the  petition.  It  will  be  observed  that  the  act  makes  no  distinction 
as  to  the  character  of  the  transfer,  whether  it  be  one  involving  actual  fraud> 
an  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the  bankrupt,  which 
the  law  declares  to  be  null  and  void,  or  a  constructive  fraud.  So,  then,  it 
makies  ho  difference  whether  the  transfer  be  one  of  actual  or  of  constructive 
and  technical  fraud,  so  far  as  the  interest  and  rights  of  creditors  are  con- 
cerned." Now,  to  entitle  a  creditor  to  an  allowance  for  expenses  and  priority 
of  payment,  the  applicant  must  show  that  he  has  (1)  at  his  expense  (2) 
recovered  for  the  benefit  of  the  bankruptcy  estate  (3)  property  which  the 
(4)  bankrupt  had  transferred  or  concealed.^**  If  the  creditor  shows  this,  he 
is  entitled  to  his  "  reasonable  expenses  "  in  so  doing.  It  is  immaterial  whether 
the  transfer  or  concealinent  was  before  or  after  the  petition.  Nor  is  it  thought 
that  the  word  "  recovered  "  will  be  construed  strictly ;  it ,  should  be  enough  if 
any  active  agency,  which  was  either  the  moving  cause  or  without  which 
recovery  would  have  been  unlikely  or  impossible;  is  shown. ^*'* 

b.  Filing  fees  in  involuntary  cases. —  Subdivision  2  of  subsection  6  requires 
the  payment  of  filing  fees  paid  by  creditors  in  involuntary  cases.  This  sub- 
division should  be  read  in  connection  with  §  3-e  and  General  Order  XXXIV. 
The  three  together  fix  the  rights  of  the  respective  parties  to  costs  and  disburse- 
ments on  creditors'  petitions  for  involuntary  bank:ruptcy.  Such  a  creditor 
is  entitled,  not  only  to  a  return  of  his  filing  fee,  but  also  his  other  disburse- 
ments, as  for  service  of  process  ;^''^  the  latter,  however,  as  cost  of  administra- 
tion, rather  than  under  this  subdivision.  A  priority  of  this  kind  may  be 
claimed  by  a  verified  account  filed  with  the  trustee;  but  the  same  should  not 
be  paid  until  allowed  by  the  referee;      This  priority  is  akin  to,  but  not  the 

98.  In  Te  Lesser  (C.  C.  A.,  2d  Cir.),  5  services  prior  to  the  appointment  of  a  trustee 
Am."  B.  E.  S20',  100  Fed.  433,  revd.-  on  by  conducting  an  examination  of  the  oflSeers 
another  point  in  M«tcalf  v.  Barker,  1 87  of  the  bankrupt  which  inured  to,  the  benefit 
TJ.  S.  165  9  Am.  B.  K.  36,  47  L.  Ed.  122,  23  of  all  the  general  creditors'  and  tended  to 
Slip.  Ct.  67.  Compare  also  In  re  Little  River  recover  property  which  had  been  fraudulently 
Lumber  Co.  (D.  C,  Ark.),  3  Am.  B.  R.  682,  transferred,  they  are  entitled  to  compensation 
101  Fed.  558;  In  re  Groves,  2  N.  B.  N".  Rep.  from^  the  estate  tinder  section  64*  (2).  of 
4gg  the  bankruptcy  act,  as  amended  in  1903;  by 

99.  Fro?i  v.  Latham  &  Co.  (C  C,  Ala.),  which  it  is,  provided  that  where  property  of 
25  Am.  B.  E.  313,  181  Fed.  866.  the   bankrupt   has   been    recovered    for    the 

100.  For  definitions  of  these  words  see  benefit  of  the  estate,  the  reasonable  expenses 
Bankr.  Act,  2  !•  ^°'"  ^^^^  recovery  shall  be  entitled  to  priority 

An  allowance  by  a  state  court  to  a  receiver  of  payment,  but   after  the  employment  of 

for  services  rendered  in  the  preservation  of  counsel   by   the   trustee,   no    allowance   can 

the  estate  during  the  four  months  preceding  be  made  out  of  the  estate  for  services  per- 

bankruptcy  is  entitled  to  _priprity  in  payment  formed  by   such   attorneys   in    aid   of   such 

after  the  property  has  been  transferred  to  counsel.     In  re  Medina  Quarry  Co.    (D.  C, 

the  trustee  in  bankruptcy.    Paine  v.  Archer  K".   Y.),   25  Am.   B-.   R.   405,   182   Fed.   508, 

(CCA.  flth  Oir.),  37  Am  B.  E.  454,  233  revd.  on  other  grounds,  27  Am.  B.  E.  466, 

Fed.  259.  191  Fed.  815. 

idl.  Where  attorneys  for  unsecured  cred-  -  102.  In  re  Silverman  (D.  C,  N.  Y.),  3  Am. 

itors    of    a    bankrupt    performed    valuable  B.  E,  227,  97  Fed.  325. 
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same  aS,  that  for  indemnity  deposits  required  by  General  Order  X.^"^  On 
the  analogy  of  these  provisions,  money  advanced  by  the  attorney  or  friend  of 
a  voluntary  bankrupt  to  pay  the /filing  fee  is  often  ordered  paid  in  full 
out  of  the  estate  when  collected  in;^***  but  such  an  advancement  is  strictly  a 
"  cost  of  administration." 

IV.   COST  OF  ADMINISTRATION. 

a.  In  general-f"* — Subdivision  3  makes  next  in  order  of.  priority  the  pay- 
ment of  the  "cost  of  administration."  This  phrase  includes  the  priorities 
mentioned  in  the  preceding  subdivision.  ,  A  similar  idea  is  expressed  in 
"  the  actual  and  necessary  expenses  incurred  by  officers  in  the  administration 
of  estates "  in  §  62.  It  may  include  the  referees?  fees  for  allowing  claims, 
fixed  by  §  40,_  as  amended  by  the  act  of  1903,  and  disbursements  of  the  bank- 
rupt in  notifying  creditors  of  an  application  for  his  discharge.^"®  The  expenses 
of  a  referee,  including  a  reasonable  allowance  for  clerk  hire,  fall  within  this 
subdivision.^*"  And  so  also  does  the  reasonable  value  of  the  use  by  a  trustee 
of  leased  premises  formerly  occupied  by  the  bankrupt."^  It  may  also  include 
a  great  variety  of  disbursements  made^  necessary  in  the  administration  of  the 
estate,  but  not  costs  awarded  in  proceedings  not  a  part  of  the  bankruptcy 
proceeding.^"*  It  is  impossible  to  phrase  any  fixed  rule.  Compensation  for 
services  of  accountants,  acting  without  authority  of  the  court,  will  not  be 
allowed."" 

b.  Witness  fees  and  mileage.— The^e  are  expressly  given  priority.  They 
would  have  it  were  the  law  silent.  Their  amount' is  fixed  by  the  Eevised 
Statutes."^  ■ 

^^  0.  Attorney's  fees.ii2_ .Costs  of  administration  under  subdivision  (3)  include 
"  one  reasonable  attorney's  fee."  This  subject  is  considered  in  detail  under 
§  62.  The  allowance  must  be  (1)  in  one  item,  (2)  reasonable,  and  (3)  for 
professional  services  actually -rendered.  It  seems  that  the  basis  of  compensa- 
tion is  not  payment  for  all  services  which  the  bankrupt  may  request  of  his 
attorney,  but  for  the  services  to  the,  bankrupt  in  involuntary  cases,  while 
performing  the  duties  devolved  upon  the  bankrupt  by  the  bankruptcy  law."^ 
The  services  rendered  mUst  be  such  as  aid  in  the- gettlement  of  the  estate,  and 
will  not  mclude  services  rendered  in  securing  an  exemption  for  the  bank- 

loS'  ?irB  E  ll5^9flT7,?.-J!:'  ^"^  "r™-l  Y^l  ^i»s  -nd  Pullman  fares 
InTe  Burke  '(Ref    Ohio >    6  Am    T?  I'  ?n^      f^t  ""Z  V'^V^T^y  chargeable  against  the  es- 

17  523  '  „  \.  •  '■ii  *■  '^-   ^■'   S   848.     See  also  und^r 

Order  X  ^^enerai  113.  The  "one  reasonable  attorney's  fee" 

107.  In  re  Teho  (D.  C,  W.  Va.),  4  Am  ^devef to''^7ht^.^°\  ■^''''''f  ^"^^^^^^ 
B.  R.  235,  101  Fed   419  *•).  *  ^m.       rendered  to  the  bankrupt  m  performing  the 

108.  In're  Abrfms  (D.  C,  Iowa),  29  Am  tn  C  Tvf  }'!  ^^'  ^'%  ^"  ''  P^^« 
B.  R.  590,  200  Fed.  1005.  '  -  ^»  Am.       j"-  C,  N.  Y.),  18  Arn^  B   R    192,  153  Fed. 

109.  For  exceptions  to  this  rule,  see  In  re  R  632  lOS  F^r«.i  V^-  ^V'.^  ^'"^  ^• 
Lesser  (C.  C.  A.,.  2d  Cir.),  5  Am.  B.  R  320  r  I  r,l,  ?  f  ^^2' J""  ""^  Anderson  (D. 
lOO  Fed.  433,  revd.  on  other  grounds  in  187  fn  ,  2  k  ^^™A  ^-  ^-  ^^^'  1»3  Fed.  854; 
U.  S.  165,  9  Am.  B.  R.  36,'47^L  Ed  122,  -23  m  Fed'Ts,  ^''-  ^-  ^*->'  ^  ^'°-  ^-  »•  ^^S' 
Sup.  Ot.  67;  In  re  Neely  (D.  C.    N   Y  )    5  Tl,»  «"Zt-     »      . 

Am.  B.  R.  836,  108  Fed.  371.  '  ^-   ''■'•  ^  ^J^e  of'^^lTl  ''*'r!3  *°  ^^  ^^^  '^^  «en- 

110.  Matter  of  Marks  (Ref.,  Ga.),  22  Am.  hrLtLrJ^U^^^"^  *'®  ^^''^  ^'"'^'^^ 
B.  R  54,  holding  that  items  'of  expense  S-  &^NeIso„  v  l^^^  ^^W^^  A"*"  '^^^'^ 
curred  by  accountants  for  "entertainment"  Im    B    R   469    2^3  Fd    ^87"  ^^'^  ^'''■^'  ^^ 
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ri^pt/^*  nor  services  rendered  in  State  and  city  courts  at  the  instance  of  the 
bankrupt,^^^  nor  services  rendered  in  resisting  the  claim  of  a  receiver  appointed 
by  the  State  court  prior  to  adjudication."®  And  the  bankruptcy  act  does  not 
contemplate  that  estates  shall  be  burdened  vsdth  the  expense  of  furnishing  an 
attorney  for  the  bankrupt  every  time  he  appears  before  the  referee/"  Where 
partnership  bankrupts  have  different  attorneys  but  one  allowance  can  be 
m,ade."®  An  attorney  who  uselessly  files  a  second  involuntary  petition,  and 
subsequently  demurs  to  the  petition  previously  filed  by  another  attorney,  and 
such  petition  is  amended,  and  an  adjudication  had  thereon,  is  not  entitled 
to  an  allowance  of  a  fee  for  services."®  The  attorney's  fee  should  be  kept 
dovpn  to  what  it  was  intended  by  the  act  to  represent,  and  that  is  simply  the 
necessary  professional  assistance  required  by  the  bankrupt  to  meet  the  demands 
of  the  act  upon  him.  Thus,  clerical  work  performed  by  an  attorney  in  posting 
the  bankrupt's  books  and  in  making  extra  copies  of  schediiles  cannot  be  charged 
for  as  professional  services. ^^  It  should  affirmatively  appear  that  the  services 
were  reasonably  necessary  and  rendered  in  good  faith, ^^^  although  the  prevail- 
ing  opinion  seems  to  be  that  the  attorney  for  petitioning  "creditors  in  an 
involuntary  proceeding  is  entitled  as  a  matter  of  right  to  a  reasonable  fee, 
the  amount  to  be  determined  upon  evidence  of  the  services  performed  and 
their  vahie.*^  An  application  to  confirm  "a  composition  made  by  an  involun- 
tary bankrupt  is  no  part  of  the.  administration  of  the  estate,  and  the  fees  and 
disbuiisements  of' the  bankrupt's  attorney  cannot"  be;  allowed  as  costs  of  admin- 
istration.^^    Compensation  may  be  allowed  to  the  bankrupts'  attorneys  for 


114.  In  re  O'Hara.  (D.   C,  Pa.),  21   Am. 

B.  E.  908,  166  Fed.  884;  Matter  of  Bohrmah 
CD.  iC.,,Ga.),  34  Am.  B.  tl.  SM,  224  Fed. 
287. 

115.  Musica  V.  Prentice  (C.  C.  A.,  5th 
Cir.),  31  Am.  B.  R.  687,  211  Fed.  326,  affg. 
30  Am.  B.  K.  555,  205  Fed.  413. 

116.  Whitla  &  Nelson  v.  Boyd  (C.  C,  A., 
9th  Cir.),  32  Am.  B.' R.  469,  213  Fed.  587. 

117.  Whitla  &  Nelson  v.  Boyd  (C>  C.  A., 
9th  Cir.),  32  Am.  B.  R.  469,  213  Fed,  587. 

118.  See  In  re  Eschwege  (Ref:,  N.  Y.), 
8  Am.  B.  R.  282. 

119.  .Frank  v.  Dickey  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  155.  1-39  Fed.  744. 

120.  to.  re  Ctonnell  &  Sons  (D. C,  Pa..),  9 
Am.  B.  R.  474,  120  Fed.  846.  ,'     , 

121.  In  re  Carr  (D.  C,  N.  Car.),  9  Am.  B. 
R.  58,  117  Fed.  572,  holding  that,  the  al- 
lowance to  an  attorney  under  sectiop,  64-h 
being,  discretionary,  the,  attorney  must  dis- 
close hjs  dealings  with  his  client  that  the 
court  may  act  intelligently.  ,    _ 

'Test  is  ^whether  services   are  necessarily 
rendered. —  In  re  Rosenthal  &,  Lehman    (.]?> 

C,  Mo.),  9  Am.  B.  R.  626,  628, .  120  Fe(t 
848,  the  court  said:  "It  goes  without  sa,y- 
ing  that,  if  the .  services  of  counsel  are 
secured,  or,  when  secured,  are  employed  for 
the  purpose  of  securing  the  'bankrupt  from 
the  consequences  of  his  own  wrongful  con- 
duct, or  for  the  purpose,  of  suppressing  the 
truth,  or  otherwise  thwarting  the  operjation 
of  the  actj  no  compensation  can  reasonably 
be  allowed, by  the  court  to, be  paid  out,  of 
the  assets  of  the  estate.  The  test,  in  mj 
opinion,     is     whether     the     employment    is 


necessarily  made,  and  the  services  neces- 
sarily rendered  in  good  faith  for  the  leitl 
purpose  of  so  administering  the  act  in  a 
given  case  a^  to  accomplish  the  purpose  of 
its  enactment." 

Services  to  secure  preferential  payments. — 
where  an  attorney  for  the  petitioning  credit- 
ors, who  were  in  sympathy  with  the  bank- 
rupt a,nd  assisted  in  the  wrongful  transfer 
of ,  its  property,  suibsequehtly  represented 
creditors  who  had  received  preferential  pay- 
ments a,nd  who  sought  to  establish  invalid 
claims  against  the  estate,  he  is  not  entitled 
to  an  allowance  for  fees  out  of  the  estate. 
In  re  Medina  Quarry  Co.  (D.  C,  N.  Y.),  25 
Am.  B.  R.  405,  182  Fed.  508,  revd.  on  (vther 
grounds  27  Am.  B.  R.  466,191  Fed:  815. 

122.  Smith  v.  Cooper  (C.  C.  A.,  5th  Cir.), 
9  Am.  B.  R.  755,  120  Fed.  230;  In  re 
Curtis  (C.  C.  A,  7th  Cir.),  4  Am.  B.  E. 
17,  100  Fed.  784;  In  re  Goldville  Mfg.  Co. 
(D.  C,  S.  Car.),  10  Am.  B.  R.  552,  118 
Fed  892;  In  re  Lang  (D.  C.,  Tex.),  11,  Am. 
B,  R.,  794,  127  Fed.  755.  '; 

123.  Compensation  of  attorney  for  bank- 
rupt in  contest  over  confirmation  of  composi- 
tion.—In  re  Fogarty  (C.  C.  A.,  8th  Cir.),  26 
Am.  B.  R.  668,  187  Fed.  773,  the  court  said: 
"  If,  because  the  professional  services  in 
this  case  were  rendered  in  the  bankruptcy 
court  —  in  tlie  administration  of,  the  bank- 
ruptcy law  — the  .attojmey's  fees  are  there- 
fore costs  of  administration  within  the 
meaning  of  section  64,  nevertheless  such 
fees  are  jiot  payable  from  thfi  estate  unless 
the  services  were  rendered  to  the  bankrupt 
while  he  was   in   the   performance   of   some 
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services  rendered  at  a  trial  in  which,  although  adjudication  finally  resulted, 
a  successful  resistance  was  made  to  important  and  serious  charges  alleged  in  the 
petitioh  of  the  petitioning  creditors. *?f  No  attorney's  fee  will  he  allowed, 
under  this  section,  except  upon  notice  to  parties  interested,  and  upon  petition 
by,  or  recommendation  of,  parties  mentioned  in  the  statute.  ^^  Where  the 
attorney  for  a  bankrupt  advanced  the  filing  fee  for  a  voluntary  petition  and 
made  other  disbursements  for  printing  notices  to  creditors,  etc.,  on  behalf  of 
the  bankrupt,  the  same  should: be  allowed  out  of  the  estate  as  a  "cost  of 
administration."^*  Claims  of  attorneys  for  the  receiver  of  a  corporation 
appointed  by,  a  &tate  court  are  not  entitled  to  priority,  where  the  corporation 
subsequently  becomes  bankrupt.*^^  Though  but  three  kinds  of  legal  services 
in  bankruptcy  cases  are  enumerated  in  this  sujbsection,  services  not  coming 
within-  the  word^  must  still  be  paid  for  and  are  entitled  to  prioriiy,  if  within 
the  meaning  of  "  cost  of  administration."  But  an  attorney's  priority  is  not 
superior  to  that  of  a  bona  fide  lienor. ^^*     Claims  of  attorneys  for  services 


duty  prescribed  by  the  act.  No  duty  was 
laid  upon  him  to  try  to  settle  tl.e  case  and 
get  back  his  property.  That  was  a  privilege,  . 
not  a  duty.  If  it  be  said  that  an  application 
for  a  discharge  is  likewise  merely  a  privr 
ilege,  that  the  bankrupt's  costs  in  connec- 
tion with  the  hearing  upon  his  application 
for  a  discharge  are  payable  from'  the  estate, 
that  the  confirmation  of  a  composition  ^is 
equivalent  to  a  discharge,  and  that  there- 
fore his  costs  in  connection  with  the  prose- 
cution of  his-  composition  oflFer  should  also 
be  payable  from  the  estate.  We  think 
the  following  considerations  are  a  sufficient 
answer.  Attendance  in  the  one  case  is 
made  by  the  letter  of  the  statute  the  bank- 
rupt's duty;  in  the  other,  not.  Though  a 
confirmed  composition  has  the  effect'  of  a 
discharge,  and  though  confirmation  may  be 
opposed  on  grounds  that  would  prevent  a 
discharge,  the  first  question  for  the  judge 
is  whether  the  composition  is  for  the  best 
interests  of  the  creditors,  and  this  question 
has  nothing  to  do  with  the  right  to  a  dis- 
charge. This  qiiestion  might  be  clearly  de- 
terminable without  the  attendance  of  the 
bankrupt.  Upon  the  judge  is  laid  the  duty 
of  becoining  '  satisfied '  that  the  composi- 
tion offer  is  fair.  If  questions  should  arise 
which  the  judge  thought  might  not  be 
rightly  solved  without  the  attendance  of 
the  bankrupt  apd  his  attorney  to  aid  in  de- 
termining what  was  for  the  best  interests 
of  the  creditors,  it  is  possible  that  under 
section  7-a  ( 2 )  he  might  make  u,  '  lawful 
order '  requiring  the  attendance  of  the  bamk- 
rupt  and  his  attorney  at  the  expense  of  the 
estate.  But  the  issue  here  is  whether  the 
bankrupt  can  recover  from  the  estate  the 
fees  and  disbursements  of  his  attorney  in 
ende9,voring  to  force  a  dismissal  of  the  case 
and  a  restoration  of  the  seized  property, 
when  neither  thg  letter  of  the  statute  nor 
an  order  of  the  court  imposed  upon  the 
bankrupt  the,  obligation  to  make  such  a 
contest.  Our  interpretation  of  the  sections 
herein  referred  to,   in   connection   with   the 


spirit  of  the  act  as  an  entirety,  is  against 
the  bankrupt's  contention." 

124.  Successful  defense  to  charges. — In  the 
case  of  Matter  of  Perlhefter  (Ref.,  N. 
Y.),  25  Am.  B.  R.  58Q,  the  referee  said: 
"It  seems  to  me  essentially  equitable  that 
a  bankrupt  Should  be  allowed  to  defend  him- 
self against  charges  made  under  section  3 
of  pie  Bankruptcy  Act,  defming  acts  in 
bankruptcy,  and  that  the  expense  of  suc- 
cessful defense  be  allowed  out  of  his  es- 
tate under  section  64-b(3)  of  the  Act,  ea- 
jjecialiy  if  such  charges,  if  established,  could 
be  pleaded  as  objections  to  his  discharge 
within  section  14-b  of  the  Bankruptcy  Act 
(I  refer  particularly  to  subdivision  4'),  or 
should  be  germane  to  any  such  objections, 
although,  at  the  same  time  the  trial  should 
result  in  an  adjudication  on  other  charges 
established  at  the  trial." 

125.  In  re  Young  (D.  C,  N".  Car.).  16  Am. 
B.  E.  106,  142  Fed^  891. 

126.  Matter  of  Carpenter  (Ref.,  N.  Y.),  25 
Am.  B.  E.  161,  citing  Collier  on  Bankruptcy 
(8th  ed.),  p.  736. 

127.  Compe^isation  of  attorneys  for .  re- 
ceiver of  corporatioii,  appointed  by  State 
coiirt.— Where  a  fee  has  been  allowed  attor- 
neys by  a  State  court  for  services  rendered 
the  receiver  of  a  corporation  in  thkt  court 
and  ordered  to  be  paid  by  such  receiver 
out, of  any  funds  available  for  that  purpose, 
and  prior  to  the  making  of  such  order,  the 
corpora,tion  has  become  bankrupt  and  its 
assets  have  passed  under  the  jurisdiction  of 
the  bankruptcy  court,  such  fee  is  not  a 
priority  claim  constituting  a  lien  on  the 
assets  oi  the  bankrupt  corporation.  Such 
claim-  is  allowable  only  upon  equitable  con- 
siderations for  services  from  which  the  estate 
in  bankruptcy  has  derived  benefit,  and  to 
the  extent  only  that  they  were  beneficial 
in  fact.  In  re  Standard  Fuller's  Earth  Co. 
(p.  C,  Ala.),  26  Am.  B.  E.  562,  186  Fed. 
578.  ' 

128.  In  re  Frick  (Ref.,  Ohio),  1  Am.  B.  R. 
719;  Liddon  v.  Smith   (C.  C.  A.,  5th  Cir.), 
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essential  to  the  proper  administration  of  tke  bankrupt's  estate  rank  second 
only  to  labor  claims. ^^ 

V.  PAYMENT  OP  WAGES.iso 

a.  In  generaL —  Subdivision  4  specifies  the  wages  which  are  to  have  priority 
in  payment.  The  amendment  of  1906  added  "traveling  or  city  salesmen" 
to  workmen,  clerks  and  servants,  who  alone  were  preferred  under  the  original 
act.  Under  this  subdivision  the  rule  as  to  a  conflict  between  the  bankruptcy 
law  and  a  State  statute  concerning,  wage  priorities  should  be  noted. ^^^  An 
analogous  bijt  different  priority  to  the  wage-earner  is  probably  given  by  every 
State  law.  Still,  such  statutes  apply  in  certain  circumstances,  as  where  they 
give  priority  for  Istbor  over  even  an  existing  mortgjtge,^^^  or  where,  in  case  of 
insolvency,  a  lien  is  given. ^^^  But.  such  claims  are  not  usually  prior  to  valid 
vested  liens. ^^*  Since  the  claim  of  a  clerk  for  his  wages  earned  within  three 
months  of  his  bankruptcy  with  his  employer  is  a  priority  fixed  by  the  bank- 
ruptcy act.  and  hot  a  lien  under  the  laws  of  the  StMe,^^*  it  is  immaterial 
whether  under  the  laws  of  the  ;State  the  claim  is  or  is  not  superior  to  a  home- 
stead right. ^*®  A  laborer  may  be  entitled  to  priority  of  payment  hereunder 
although  he  has  not  perfected  his  lien  under  a  State  statute.  ^^'^  Proof  of.  claim 
for  wages  must  state  facts  which  show  the  claim  .to  be  entitled  to  preference 
or  priority  of  payment.  It  is  not  sufl&cient  to  say  in  the  claim  that  the  debt 
therein  mentioned  is  "^  preferred "  or  a  "  preferred  claim."  '^* 

b.  Construction  and  effect. —  The  term  "wages"  should  be  construed  in  a 
broad  "and  general  sense,  as  meaning  compensation  for  services  rendered.    Any 


14  Am.  B.  R  204,  135  Fed.  43.  Contra: 
In  re  Duncan  (Eef.,  Tex.),  2  Am.  B.  R.  321. 
Compare  also  In  re  Tebo  (D.  C,  W.  Va.), 
4  Am  B.  E.  235,  101  Fed.  419. 

129.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  E.    689,  700,  150  Fed.  817. 

130.  See  also  Am.  B.  E.  Dig.  §§  871-873. 

131.  See  under  this  section,  post,  subtitle 
"  Conflicting  and  Overlapping  State  Priori- 
ties." 

132.  In  re  'Matthews  (D.  C,.  Ark.)  6  Am. 
B.  E.  96,  109  Fed.  603. 

In  Kentucky  wage-earners  have  no  lien 
upon  and  are  not  entitled  to  priority  of 
payment  out  of  the  proceeds  of  mortgaged 
property  sold  by  .the  trustee  in  bankruptcy 
of  the  mortgagor.  In  re  Mulhauser  (C.  G. 
A.,  Ky.),  10  Am'.  B.  E.  231,  121  Fted.  629, 
followed  in  Matter  of  Meis  (Eef.,  Ky.),  18 
Am.  B.  E.  104. 

133.  In  Ohio  it  has  been  held  to  be  the 
purpose  of  the  statute  in  regard  to  labor 
claims,  when  the  property  of  the  employer 
shall  he'  placed  by  assignilent  or  receiver- 
ship beyond  the  reaci  of  those  who  may 
have  assisted  in  its  creation  by  their  labor 
to  the  extent  of  claims  which  have  accrued 
three  months  prior  thereto,  to  fasten  upon 
it  a  charge  which  shall  yield  in  priority  of 
payment  only  to  taxes  and  costs  of  adinin- 
istering  the. trust,  and  that  this  charge  is 
tflntamount  to  ,^  specific  lien  in  /avpr  of 
this,  class  of  creditors.  The  mere  fact  that 
a  petition  in  bailkruptcy  has  been  hied 
within  four  months  of  the  appointment  of  a 


receiver  of  the  insolvent  debtor  does  not 
affect  such  a  lien,  which  is  not  in  any  proper 
sense  a  lien  created  by  a  suit  or  proceed- 
ing at  law  or  in  equity.  In  re  Coe,  Pow- 
ers &  Co.  (C.  C:  A.,  6th  Cir.),  6  Am.  B.  E. 
1,  109  Fed.  550. 

134.  In  re  Cramond  (D.  C,  N.  Y.),  17 
Am.  B.  E.  22,  145  Fed.  966;  In  re  Froud- 
foot  (D.  C,  W.  Va.),  23  Am.  B.  E.  106, 
173  Fed.  733;  In  re  Tebo  (D.  C,  W.  Va.), 
4  Ani.  B.  E.  235,  101  Fed.  419,  is  thus  not 
a  reliable  authority.  See  discussion  under 
this  section,  am,te,  subtitle  "  Priorities  versus 
Liens." 

135.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  E.  689,  699,  150  Fed.  817,  quot- 
ing Collier  on  Bankruptcy  (5th  Ed.),  p.  504. 

136.  Matter  of  Strickland  (Eef.,  Ga.),  20 
Am.  B.  E.  923. 

'  137.  In  re  Cramond'  (D.  C,  N.  Y.),  17  Am. 
B.  E.  22  145  Fed.  966;  In  re  Burton  Mfg. 
Co.  (D.  C,  la.),  14  Am.  B.  E.  218,  134  Fed. 
157. 

138.  Sufficiency  of  proof  of  claim  entitled 
to  priority  as  a  wage  claim. — Where  a  proof 
of  claim  states  merely  that  it  is  for  "  wages 
due  deponent  as  clerk  and  manager  and  is 
a  preferred  claim,"  and  it  does  not  appear 
in  such  claim  or  by  proof  of  any  k:ind  that 
such  wages  were  earned  in  the  employ  of 
bankrupt,  within  three  months  before  the 
commencement  of  bankruptcy  proceedings, 
it  is  not  sufficient.  In  re  Dunn  (D.  C,  N*. 
Y.),  25  Am.  B.  E.  103,  181  Fed.  701. 
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other  construction  would  lead  to  glaring  inconsistencies  and  manifest  injus- 
tice.^' The  services  referred  to  are  those  rendered  by  one  occupying  the 
relation  of  servant  to  his  employer  as  master;  including  only  persons  who 
work,  labor  or  serve  in  a  more  or  less  subordinate  position."*  The  statute 
indicates  that  such  a  construction  should  be  made,  for  it  specifies  "wages  due 
to  workmen,  clerks  or  servants,"  excluding  the  notion  that  one  who  renders 
professional  services  as  an  attorney  or  physician  is  entitled  to  priority  under 
such  provision."^  Under  such  construction  a  person  who  renders  services  as 
an  incident  of  a  contract  providing  for  payment  in  some  other  way  than  on 
a  time  basis  would  not  be  entitled  to  the  privilege  of  priority."^  Commissions 
on  sales  of  traveling  salesmen  constitute  wages  within  the  meaning  of  this 
provision,"*  but  a  partnership,  composed  of  several  members,  selling  the 
product  of  a  corporation  on  a  commission,  is  not  a  workman  or  laborer,  and 
its  commissions  may 'not  be  considered  as  "  wages."  ^**  The  fact  that  a  claim- 
ant's compensation  was  more  than  $1,500  per  year  does  not- of  itself  disentitle 
him  to  priority."^  The  intent  and  purpose  of  the  clause  is  to  protect  laborers 
to  the  fullest  possible  extent,  giving  them  priority  over  all  other  creditors."® 
The  priority  given  to  claims  for  wages  is  not  lost  by  the  entry  of  judgment 
on  the  claim  before  the  institution  of  bankruptcy  proceedings."'' 

c.  Assignee  of  claim  for  wages."* — An  assignee  of  a  claim  for  wages  is 
entitled  to  priority  of  payment  although  the  assignment  was  made  prior  to 
the  commencement  of  the  bankruptcy  proceedings."'  But  such  priority  is  lost 
by  the  assignee's  acceptance  of  the  dbbtor's  note  and  due  bill,  the  transaction 


139.  In  re  New  England  Thread  Co.  (C. 
C.  A.,  1st  Cir.),  20  Am.  B.  R.  47,  158  Fed. 
788. 

140.  Matter  of  Gay  &  Sturgis  (]>.  C, 
Mass.),  36  Am.  B.  R.  350. 

141.  Matter  of  Oay  &  Sturgis  (D.  C, 
Mass.),  36  Am.  B.  R.  350. 

142.  Matter  of  Footvllle  Condensed  Milk 
Co.  (D.  C,  Wis.) ,  38  -Am.  B.  R.  472,  237  Fed. 
136. 

143.  In  re  New  England  Thread  Co.  (C. 
C.  A.,  1st  Cir.),  20  Am.  B.  R.  47,  158  Fed. 
788;  In  re  Fink  (D.  C,  Pa.),  20  Am.  B.  R. 
897,  163  Fed.  135.   ■ 

144.  Matter  of  Cranvford  Woolen  Co.  (D. 
C,  W.  Va.),  34  Am.  B.  R.  223,  218  Fed.  951. 

145.  Matter  of  Schultz  &  Guthrie  (D.  C.,' 
Mass.),  37  Am.  B.  R.  604,  235  Fed.  907; 
Matter  of  American  Finance  &  Securities 
Co.  (Ref.,  N.  J.),  38  Am.  B.  R.  479.  Contra: 
In  re  Becker  (Ref.,  N.  Y.),  31  Am.  b.  R. 
596. 

146.  Judgment  founded  upon  claims  for 
labor  are  entitled  to  priority  over  the  claims 
of  all  other  creditors  and  to  payment  in 
full.  In  re  Blackstaff  Engineering  Co.  (D. 
C,  Ga.),  29  Am.  B.  R.  663,  200  Fed,  1,019, 
citing  In  re  Erie  Lumber  Co.  (D.  C,  Ga. ) ,  17 
Am.  B.  R.  689,  150  Fed.  817,  and  Guarantee 
Title  &  Trust  Co.  v.  Title  Guaranty  &  Surety 
Co.,  224  U.  S.  152,  27  Am.  B.  R.  873,  56  L. 
Ed.  706,  32  Sup.  Ct.  457. 

Purpose  of  section.— Priority  of  payment 
,of  wages  under  section  64b(4)   of  the  Bank- 
ruptcy Act  was  intended  for  the  benefit  only 
oi  those  who  are  dependent  upon  theij-  wages, 


and  who,  having  lost  their  employment  by 
the  (bankruptcy,  would  be  in  heed  of  such 
protection.  Blessing  v.  Blanchard  (C.  C.  A., 
9th  ar.),  35  Am.  B.  E.  135,  213  Fed.  35. 

147.  Matter  of  HaskfeU  (D.  C,  N.  Y.),  36 
Am.  B.  R.  428,  228  Fed.  819." 

148.  See  also  Am.  B.  R.  Dig.  §  885. 

149.  Matter  of  Butcher  (D.  C,  Wash.),  32 
Am.  B.  R.  545,  213  Fed.  908. 

Priority  of  assignee. —  Shropshire  v.  Bush, 
204  U.  S.  186,  17  Am.  B.  R.  77,  51  L.  Ed. 
436,  27  Sup.  Ct.  178,  holding  that  "The 
priority  is  attached  to  the  debt  and  not  to 
the  person  of  the  creditor;  to  the  claim  and 
not  to  the  claimant;"  In  re  Fuller  &  B'en- 
nett  (D.  C,  W.  Va.),  18  Am.  B.  R.  443,  152 
Fed  538.  The  act  of  1898,  providing  for 
priority  in  payment  of  wages  earned  within 
three  months  of  the  filing  of  the  petition 
by  workmen,  clerks,  or  servants,  not  to  exceed 
$300  to  each '  claimant,  causes  such  priority 
to  attach  to  the  character  of  claim  earned  by 
the  designated  class  and  within  the  period 
fixed,  and  not  to  the  character  of  the  claimant 
who  offers  to  prove  such  claim,  and  such 
priority  claims  do  not  lose  their .  status  as 
such,  by  assignment  before  the  filing  of  the 
petition  to  another  than  the  workman,  clerk, 
or  servant  who  earned  them.  Matter  of 
Harmon  (D.  C,  W.  Va.),  11  Am.  B.  R.  64, 
128  Fted.  170. 

Borrowing  money  to  pay  wages. —  In  the 
case  of  United  Surety  Co.  v.  Iowa  Mfg.  Co. 
(C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  726,  178 
Fed.  55,  the  court  said :  "  In  this  case  there 
was  no  assignment  of  the  claims  and  none 
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operating  as  a  novation.  ^^^  Orders  drawn  upon  a  company  by  a  bankrupt, 
and  given  to  his  employees,  payable  in  trade,  do  not,  upon  payment,  constitute 
an  assignment  of  wages  so  as  to  entitle  the  drawee  to  priority.  ^''^  Where 
cheeks  are  given  to  laborers  for  wages  earned  prior  to  the  employer's  bank- 
ruptcy, the, person  who  cashes  such  checks  becomes  an  assignee  of  the  claims 
represented  by  such  checks  and  is  entitled  to  priori ty.^^^  ,  If  the  claim  be 
assigned  after  being  proved,  the  assignee  is  subrogated  to  the  priority  of  the 
assignor.^®*  A  surety  may  be  entitled,  through  the  doctrine  of  subrogation,  to 
preference  in  payment  of  claims  which  it  has  discharged.^^  But  the  mere 
fact  that  one  pays  off  a  debt  at  the  instance  of  the  debtor  or  lends  money  to 


was  intended  by  the  parties.  The  transac- 
tion consisted  simply  in  the  A-badde  Com- 
pany [insolvent]  borrowing  money  from 
the  surety  company  to  pay  a  debt  which, 
as  between  the  borrower  and  the  lender,  was 
alone  owned  by  the  former,  and  instead  of 
buying  the  claims  from  the  laborers,  and 
thereby  securing  some  equitable  right  as 
against  the  principal  debtor,  the  surety 
company  took  what  it  conceived  to  be  ample 
security  for  the  loan,  turned  over  the  money 
to  the  borrower,  and  with  it  the  latter  paid 
and  extinguished  its  own  debt  to  the.  la- 
borers. Their  claims,  therefore,  were  not 
at  the  time  bankruptcy  proceedings  were 
instituted  against  the  borrower  '  wages  due 
the  workmen '  within  the  meaning  of  the  sec- 
tion 64-h(4)  of  the  Bankruptcy  Act. 
Neither  were  they  assigned  claims  of  that 
kind  entitling  the  assignee  to  stand -in  the 
shoes  of  the  laborers." 

Priority  personal  under  prior  decisions. — 
This  priority,  has  been  held  to  be  personal 
and. where  an  assignment  of  the  wages  took 
place  prior  to  the  filing  of  the  petition  no 
priority  was  allowed.  Iii  re  Westlund  (D. 
C,  Minn.),  3  Am.  B.  K.  646,  99  Fed.  399. 
Thus,  where,  prior  to  the  bankruptcy  of  a 
corporation,  its  employees  assign  their 
c'aims  for  wages  to  secure  one  who  advanced 
the  money  for  their  wages,  the  assignee  is 
not  entitled  to  priority  of  payment.  In  re 
St.  Louis  Ice,  etc.,  Co.  (D.  C,  'Ao.),  17  Am. 
B.  B.  194,  147  Fed.  792.  But  where  the 
assignment  took  place  after  the  bankruptcy 
proceedings  were  commenced  it  was  held 
that  the  claims  for  wages  are  entitled  to 
priority  in  the  hands  of  the  assignee.  In 
re  Campbell  (D.  C,  Wis.),  4  Am.  B.  E. 
535,  102  Fed.  686. 

150.  In  re  Fuller  &  Bennett-  (D.  C,  W. 
Va.),  18  Am.  B.  R.  443,  152  Fed.  538. 

151.  Stewart  &  Co.  v.  McLeo\i  (C.  C.  A., 
5th  Cir.),  34  Am.   B.  R.  414,  222  Fed.  253. 

Goods  purchased  by  orders  of  bankrupt. — 
Whera  a  merchant  supplied  goods  to  work- 
men in  the  employ  of  the  bankrupt,  upon 
orders;  of  the  bankrupt,  received  as  a 
portion  of  their  wages,  and  for  the  amount 
of  such  orders  remaining  unpaid,  filed  a 
claim  in  their  own  name  and  asserted  a 
laborers'  lieii  upon  the  bankrupt's  property 
under  a  Tennessee  statute,  and  where  there 
had  been  no  assignment  of  the  labor  clainis 
to   the  merchant   pro    tanto ,  by  consent  or 


knowledge  of  the  laborers  themselves,  but 
simply  a  supposition  between  the  'bankrupt 
and  claimant  that  claimant  should  stand 
precisely  in  the  shoes  of  the  laborers,  in 
the  absence  of  evidence  that  the  laborers 
intended  to  sell  and  agreed  that  the  lien 
should'  be  kept  alive  for  the  len«fit  of  the 
purchaser,  payment  and  not  an  assignment 
will  be  presumed.  Browder  &  Co.  v.  Hill 
(C.  C.  A.,  6th  dr.),  14  Am.  B.  R.  619,  136 
Fed.  821.  See  also  Bell  v.  Arledge  (C.  C.  A., 
5th  Cir.),  27  Am.  B.  R.  773,  192  Fed.  837. 

152.  Matter  of  Stultz  Brothers  (D.  C,  N. 
Y.),  34  Am.  B.  E.  783,  226  Fed.  989. 

Time  checks. — Where  bankrupts  were  log- 
gers and. failed  to  pay  their  men  and  the 
owners  of  the. logs  paid 'oJF.  the  liens  to  pre- 
vent threatened  f preolosure, '  and  sale,  and 
the  time  checks  representing  each  man's. 
claim  being  turned  over  to  the  owners  of 
the  logs  upon  such  payment,  the  transaction 
amounted  to  an  assignment  in.  fact  of  such 
claim  and  not  to  a  payment  and  extinguish- 
ment, and  such  claims  were  entitled,  to  thei 
same  right  to  priority  of  payment  in  the 
hands  of  such  owners  as  in  the  hands  of  the 
workmen.  .  Matter  of  Langley  &  Alderson 
(Ref.,  wis.),  24  Am.  B.  R.  69.  Wliere  a 
bankrupt  .corporation  issued  daOy  time 
checks  to  -  i]ts  laborers  which  were  neither 
dated  nor  negotia,ble  and  a  mercantile  firm, 
gave  merchandise  for  the  checks  under  an 
agreement  by  the  bankrupt  to  pay  the  same, 
less  10'  per  cent.,  and  the  checks  were  not 
assigned  to  the  mercantile  firm  and  the 
laborers  had  no  agreement  with  it,  such  firm 
is  not  entitled  to  priority  in  paymept.  of  such 
checks  under  section  64-b  (4)  of  the  Bank-, 
ruptcy  Act,  especially  where  the  evidence  is 
insufficient  to  establish  that  the  checks  were 
for  lalbor  performed  within  three  months 
prior  to  bankruptcy.  Matter  of  McGowin 
Lumber  Co.  (D.  C,  Ala.),  35  Am.  B.  R.  57, 
223   F'ed-.   553,   quoting  text  with   approval. 

153.  Subrogation. — ^In  re  North  Carolina 
Car  Co.  (D.  C,  N.  Oar.),  11  Am.  B.  E.  488, 
127  Fed.  178;  Matter  of  Langley  &  Alder- 
son   (Ref.,  Wis.),  24  Am.  B.  R.  69. 

154.  Right  to  be  subrogated  to  priority 
claims. — A  surety  on  the  bond  of  a  munie-. 
ipal  contractor,  one  of  the  conditions  of 
which  was  that  the  wp,ges  of  workmen  should 
be  paid,  who,  after  the  bankruptcy  obtains 
an  assignment  of  claims  for  ,wa.ges  and  pays 
them,  is  entitled  to  subrogation  to  the  riglits 
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pay  off  such  debt  does  not  entitle  him  to  subrogation  to  the  liens  of  the  cred- 
itors so  paid  off.^®^ 

d.  Wheii  services  performed. —  The  labor  must  have  been  performed  within 
three  months  of  the  filing  of  the  petition,  although  a  different  and  longer 
period  be  prescribed  by  a  State  statute. ^^®  The  claim  of  an  infaht  for  wages, 
earned  more  than  three  months  before  the  conmiencement  of  bankruptcy  pro- 
ceedings, is  not  entitled  to  priority. ^^'^  The  holding  that,  if  performed  there- 
after without  actual  notice  of  the  bankruptcy,  the  right  to  priority  exists, 
seems  erroneous  ;^^®  though  perhaps  such  a  disbursement  could  be  allowed  as 
an  expense  of  administi-ation.  If  a  labor  claim  is  reduced  to  judgment  within 
the  four  months'  period,  priority  may  still  be  asserted  if  the  claimant  waives 
his  judgment,,  but  all  such  rights  are  lost  where  the  judgment  was  without 
the  four  months'  period.^®®  The  claim  must  be  for  wages  actually  earned 
within  the  prescribed  time,  and  a  judgment  for  a  breach  of  a  contract  of 
employment  based  upon  an  unlawful  discharge  of  the  employee  is  not  entitled 
to  priority.^®"  The  claim  of  a  teamster  shoiild  be  limited  to  his  personal 
services.^®^    The  words  "wages  due"  include  wages  owing  at  the  date  of  bank- 


of  its  assignor  and  to  their  right  of  priority 
in  payment.  Matter  of  Dutcher  (D.  C, 
Wash.),  32  Am.  B.  E.  545,  213  Fed.  908. 

155.  Brower  &  Co.  v.  Hill  (C.  C.  A.,  eth 
Cir.),  14  Am.  B.  R.  619,  136  Fed.  821. 

156.  Priority  confined  to  wages  earned 
within  three  months  of  bankruptcy. —  In  re 
Rouse  (0.  C.  A.,  7th  Cir.),  1  Am.  B.  R. 
234,  91  Fed.  96,  revg.  s.  c,  1  Am.  B.  R.  231, 
91  Fed.  514,  and  holding  that,  where  a 
company  suspended  business  on  August  31. 
1898,  owing  wages  to  many  workmen,  and 
said  company  was  involuntarily  adjudged 
bankrupt  on  November  1,  1898,  that  the 
workmen,  etc.,  were  limited  as  to  their 
priorities,  to  the  wages  earned  within  three 
months  prior  to  the  filing  of  the-  petition  in 
bankruptcy,  and  they  could  not  under  sec- 
tion 67-b(5),  which  allows  the  same  priori- 
ties in  bankruptcy  as. are  allowed  by  State 
laws,  be  allowed,  as  prior  clainis,  wages 
earned  more  than  three  months  prior  to 
the  filing  of  the  bankruptcy  petitioii,  not- 
withstanding there  were  two  statutes  of  the 
State  of  their  residence,  one  allowing  prior- 
ity in  the  payment  of  wages  for  three  months 
prior  to  the  suspension  of  business  by  the 
employer,  a.nd  another  allowing  priority  in 
the  payment  of  any  sura  earned  as  wages, 
no  matter  at  what  period. 

Where  a  State  statute  provides  that  in  all 
distributions  of  assets  under  general  assign- 
ments for  the  benefit  of  creditors,  the  wages 
or  salaries  actually  owing  to  the  employees 
of  the  assignor  for  services  rendered  within 
one  year  prior  to  the  execution  of  the  as- 
signment shall  be  preferred  before  any  other 
debts,  and  such  an  assignment  is.  made  within 
four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy  against  the  assignor,  the 
priority  of  a  wage  claim  against  the  bankrupt 
estate  is  confined  to  wages  earned  within 
three  months  before  the  commencement  of  the 
bankruptcy  proceedings.    Matter  of  Slomka 


(C.   C.  A.,  2d  Cir.),  9  Am.  B.  R.  635,   122 
Fed.  630,  revg.  9  Am.  B.  R.  124. 
■  157.  In  re  Huntenberg  (D.  C,  N.  Y.),  18 
Am.  B.  R.  697,   153   Fed.  768. 

158.  In  res  Gerson  (Ref.,  Pa.),  1  Am.  B. 
R.  251. 

159.  In  re  Anson  (D.  C,  Cal.),  4  Am:  B. 
R.  231,  101  Fed.  698;  Matter  of  Pedlow  &  Oo. 
(Ref.,  N.  Y.),  32  Am.  B.  R.  808. 

160.  Damages  for  breach  of  contract. — 
Matter  of  Lewis  County  (Ref.,  R.  I.),  12 
Am.  B.  R.  279,  holding  that,  where, a  sales- 
man employed  under  a  yearly  contract  ia 
wrongfully  discharged  after  .seven  weeks  of 
work,  sues  at  once  and  recovers  judgment 
for  breach  of  such  contract,  the  amount  re- 
covered is  not  wages;  hence  upon  the  bank- 
ruptcy of  the  employer  within  a  year,  the 
salesman  is  not  entitled  to  payment  in  full 
for  the  proportionate  part  of  his  judgmetot, 
which  three  months  bears-  to  the  imexpired 
period  of  his  term  of  service. 

Where  a  contract  of  employment  at  a  fixed 
salary  for  a  definite  time  expressly  provides 
that  in  case  the  employer,  a  corporation, 
should  be  dissolved'  before  the  expiration  of 
the  contract,  it  might  at  the  option  of  the 
corporation  be  declared  null  and  void,  and 
before  the  expiration  of  the  contract  the 
employer  makes  a  written  admission  of  its 
inability  to  pay  its  debts  and  its  willingness 
to  be  adjudged  bankrupt  upon  that  ground, 
the  employee  is  not  entitled  to  prove  a  claim 
for  damages  for  an  alleged  breach  of  the 
contract  of  employment.  In  re  Sweetser  (C. 
0.  A.,  2d  Cir.),  15  Am:  B.  R.  650,  142  Fed. 
131. 

161.  If  the  claim  is  for  services  of  team- 
ster with   wagon    and   team,   he   may   have 
priority  only  for  his  personal  services.    Mat- 
ter of  Winton  Lumber  &  Mfg.  Co.  (Ref.  Kv  ) 
17  Am.  B.  R.  117.  >     J  " 

In  Pennsylvania,  the  earnings  of  horses 
and  teams,   not   being  preferred   under  the 
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ruptcy,  even  though,  by  contract  between  the  wage-earner  and  the  bankrupt, 
payment  is  to  be  deferred  to  a  date  later  than  the  date  of  bankruptcy."^ 
Payments  on  account  of  wages  due,  made  by  a  bankrupt  to  certain  of  his 
employees  within  three  months  of  the  filing  of  a  petition  in  bankruptcy,  will 
not  be  held  to  reduce  the  amount-of  wa.e;es  earned  by  them  during  that  period, 
where  the  bankrupt  was  indebted  to  such  employees  for  services  rendered  prior 
thereto  to  a  greater  extent  than  the  payments  made,  and  in  making  such  pay- 
ments gave  no  direction  for  their  application.^** 

e.  Persons  entitled  to  priority."* — (1)  Workmen,  clerks  or  servants, — 
The  question  as  to  who  is  entitled  to  priority  for  wages  is  not,  it  seems,  con- 
trolled by  the  statutory  definition  of  "  wage-earner."  ^^^  The  words  are  used 
in  their  popular  sense,  and  should  be  construed  to  mean  just  what  they  are 
popularly  understood  to  mean ;"®  that  is,  only  those  who  work,  labor  or  serve 
in  a  more  or  less  subordinate  capacity."'^  Dictionaries  should  be  consulted, 
as  well  as  cases.  The  phrase  "  operative,  clerk,  or  house-servant,"  in  the  law 
of  1867,  is  thought  to  be  practically  equivalent.  Oases  construing  these  words 
will  be  found  in  the  foot-note."*  Priority,  being  given  to  persons  performing 
services  of  a  certain  character,  depends  upon  the  character  of  the  services 
rather  than  upon  the  particular  mode  of  employment."®  A  bookkeeper, 
employed  by  a  bankrupt  at  a  regular  salary  payable  monthly,  is  a  clerk  within 
the  meaning  of  this  subdivision.""  Under  the  present  law,  the  following  have 
been  held  not  entitled  to  priority  under  this  subsection:   a  contractor,"^  a 


State  law,  are  not  preferred  under  section 
64Jb(5)  of  the  bankruptcy  act,  and  it  being 
impossible  to  individuate  claimant's  earnings 
and  the  eaminga  of  his  team,  no  portion  of 
the  claim  will  be  allowed.  Spruks  v.  Lacka- 
wanna Dairy  Co.  (D.  C,  Pa.),  26  Am.  B.  K. 
554,  189  Fed.  287.; 

162.  Wages  due;  deferred  payment. — ^In  re 
Gladding  (D.  C,  E.  I.),  9  Am.  B.  E.  700. 
120  Fed.  709,  holding  that,  where  a  clerk 
of  the  bankrupt  took  two  weeks'  vacation  in 
accordance  with  a  notice  posted  in  the  store 
and  which  provided  that  "  it  is  understood 
and  agreed  that  employees  taking  vacations 
agree  that  if  for  any  reason  employment  is 
severed  voluntarily  or  otherwise  before  Janu- 
ary 1,  1903,  the  vacation  pay  will  be  for- 
feited," and  the  employer  becomes  a  bankrupt 
in  October,  1902,  such  provision  must  not  be 
converted  into  an  agreement  which  would 
deprive  the  clerk  of  his  ordinary  legal  status 
no   a   crfiflitor 

163.  In  re  Van  Wert  Machine  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  597,  186  Fed.  607. 

164.  See  also  Am.  B.  R.  Dig.  §5  872,  873. 

165.  Wages,  definition. —  In  re  Scanlon 
(D.  C.,  Ky.),  3  Am.  B.  R.  202,  97  Fed.  2e; 
In  re  Gurewitz  (G.  C.  A.,  2d  Cir.),  10  Am. 
B.  R.  350,  121  Fed.  982;  Blessing  v.  Blanch- 
ard  (C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  135, 
213  Fed.  35.  The  terra  "  wages,"  as  used 
in  this  section,  has  received  a  very_  liberal 
construction.  It  includes  commissions  or 
other  methods  of  payment.  In  re  Roebuck 
Weather  Strip  &  Wire  Screen  Co.  (D.  C, 
N.  Y.),  24  Am.  B.  K.  532,  180  Fed.  497. 

The  term  "wage-earner,"  as  defined  in  §  1 
(127)  of  the  act  does  not  appear  in  this  sub- 
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section,  and  the  definition  does  not  in  any- 
way tend  to  assist  in  construing  the  language 
here  used.  American  Finance  &  Securities 
Co.   (Ref.,  N.  J.),  38  Am.  B.  R.  479. 

166.  In  re  Rose  (Ref.,  Ohio),  1  Am.  B.  R. 
68. 

167.  Matter  of  Gay  and  Sturgis  (D.  C., 
Mass.).  36  Am.  B.  R.  350. 

The  word  "servant,"  as  used  in  section 
64b (4)  of  the  bankruptcy  act,  giving  priority 
to  wages  due,  should  be  held  to  mean  a  re- 
stricted class  of  subordinate  helpers  who 
work  for  wages,  but  who  are  not  salesmen, 
workmen,  or  clerks.  It  does  not  include  the 
manager  of  a  business,  although  he  may  also 
have  rendered  services  as  a  salesman.  Bless- 
ing V.  Blanchard  (C.  C.  A.,  9th  Cir.),  35 
Am.  B.  R.  135,  213  Fed.  35. 

168.  In  re  Pevear,  Fed.  Oas.  11,053;  In  re 
Erie  Rolling  Mill  Co.,  1  Fed.  585;  In  re 
Waites  &  Co.,  39  Fed.  264. 

169.  In  re  ISTew  England  Thread  Co.  (D. 
C,  R.  I.),  IS  Am.  B.  R,  8^0,  154  Fed.  742; 
Matter  of  iSnow  Wire  Works  (Ref.,  N.  Y.), 
34  Am.  B.  R.  152. 

170.  Bookkeeper. —  In  re  Baumblatt  (D. 
C,  Pa.),  19  Am.  B.  R.  500,  153  Fed.  485; 
Bell  V.  Arledge  (C.  C.  A.,  5th  Oir.),  27  Am. 
B.  R.  773,  192  Fed.  837. 

Under  the  act  of  1867,  Judge  Lowell  de- 
cided that  the  word  included  '''^a,  person  em- 
ployed for  temporary  service  in  adjusting, the 
books  and  accounts  of  a  bankrupt."  Ex 
pArte  Rockett,  Fed.  Oas.  11,977. 

171.  Contractor  distinguishea  from  work- 
man.— Where  one  rendered  services  to 
another  under  an  express  contract,  and  the 
relation  established  between  the  parties  was 
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general  buyer  from  jobbers/''^  a  manager  of  a  branch  broker's  ofiSce,"*  an 
actress/^*  a  teamster,""  a  blacksmith  shoeing  horses  and  repairing  tools  in  his 
own  shop,"®  a  flrmj  selling  the  product  of  a  corporation  on  a  commission,"'^ 
'a  person  engaged  merely  in  an  incidental .  agency,^^^  and  a  corporation  man- 
ager^^^  or  officer. ^^*  .But  if  an  officer  of  a  corporation  performs  services  which 
are  not  connected  with  his  office,  he  is  entitled  to  priority  of  payment  for  such 
services.  ^*^  It  has  been  held  that  the  superintendent  of  *  factory,  employed 


one  of  contract  involving  the  employment  of 
capital  of  the  alleged  laborer,  and  the  use 
of  hiB  machinery,  factory,  and  the  services  of 
his  own  employees,  it  was  held  that  the 
party  furnishing  such  capital,  factory,  and 
services  of  his  employees  was  not  a  work- 
man, clerk,  or  servant,  within  the  meaning 
of  suMivisioh  4,  even  though  he  also,  in 
connection  with  the  performance  of  his  con- 
tract, rendered  some  manual  service.  In  re 
Rose  (Ref.,  Ohio),  1  Am.  B.  R.  68. 

172.  A  general  buyer  from  jobbers,  receiv- 
ing his  pay  wholly  from  the  persons  for 
whom  he  purchases,  is  not  a  "  workman,  clerk 
or  servant "  within  the  meaning  of  sub- 
division 4.  Matter  of  Smith  (Ref.,  R.  I.), 
11  Am.  B.  R.  646. 

173.  A  manager  of  a  branch  broker's  of- 
fice is  neither  a  workman,  servant,  or  clerk. 
In,  re  Brown  (D.  C,  N.  Y.),  22  Am.  B.  R. 
496,  171  Fed.  281.  Nior  is  a  manager  of  a 
branch  store  who  incidentally  sells  goods 
and  performs  clerical  work.  In  re  Green- 
berger  (D.  C,  N.  Y.),  30  Am.  B.  R.  117, 
203  Fed.  .583 ;  Blessing  v.  Blanchard  (C.  C. 
A.,  9th  Cir.),  35  Am.  B.  R.  135,  213  Fed.  35. 

174.  An  actress,  under  contract  to  receive 
$5,000  for  a  four  weeks'  engagement,  is  not 
a  "  workman "  or  "  servant "  within  the 
meaning  of  this  section.  Matter  of  All  Star 
Feature  Corporation  (D.  C,  N.  Y.),  36  Am. 
B.  R.  655,' 231  Fed.  251. 

175.  A  teamster  is  neither  a  workman, 
clerk,  or  servant,  within  the  meaning  of  sub- 
division 4  of  the  act.  Spruks  v.  tackawaima 
Dairy  Co.  (D.  C,  Pa.),  26  Am.  B.  R.  554, 
189  Fed.  287;  Spruks  v.  Lackawanna  Dairy 
Co.  (D.  C,  Pa.),«6  Am.  B.  R.  554,  189  Fed. 
287. 

One  employed  to  deliver  milk  at  bankrupt's 
premises  with 'his  team,  at  a  fixed  price^per 
month,  is  neither  a  workman,  clerk,  of  serv- 
ant within  the  meaning  of  subdivision  4  so  as 
to  give  his  claim/priority.  Spruks  v.  Lacka- 
wanna Dairy  Co.  (D.  C,  Pa.),  26  Am.  B.  R. 
554,  189  Fed.  287. 

176.  The  claim  of  a  blacksmith,  proprietor 
of  a  shop,  for  the  services  of  himself  and 
men  in  shoeing  horses  belonging  to  a  bank- 
rupt corporation  and  in  doing  other  work, 
is  not  entitled  to  priority.  Weaver  v.  Hugill 
Shoe  &   Supply  Co.    (Ref.,   Ohio),    16   Am. 

B.  R.  516. 

177.  Matter  of  Crawford  Woolen  Co.    (D. 

C,  W.  Va.),  34  Am.  B.  R.  223,  218  Fed.  9'51. 

178.  An  incidental  agency,  with  no  obliga- 
tion to  serve,  does  not  create  a  claim  entitled 
to  priority  under  subdivision  4.  Tn  re  Maver 
(D.  C,  Wis.).  4  Am.  B.  R.  119.  101  Fed.  227. 


179.  General  manager. —  A  general  man- 
ager of  a  bankrupt  corporation,  having  au- 
thority to  hire  and  discharge  men,  and  to 
superintend  the  salesmen,  who  himself 
worked  as  a  salesman,  is  not  entitled  to 
priority  under  section  64-b  (4)  nor  uuder  a 
statute  of  California,  giving  priority  to 
"miners,  mechanics,  salesmen,  clerks,  serv- 
ants, laborers  or  other  persons  for  work  done 
or  services  rendered."  Blessing  v.  Blanchard 
(C.  C.  A.,  9th  dr.),  35  Am.  B.  R.  135,  £13 
Fed.  35. 

A  general  manager  and  .president  of  a 
corporation,  Tvhp,  with  his  wife,  owned  all 
but  one  share  of  the  stock,  and  who  managed 
the  corporation,  hired  and  discharged  all 
employees,  and  attended  to  all  financial  ar- 
rangements, and  whose  salary  was  fixed  by 
the  board  of  directors,  consisting  of  himself, 
his  wife  and  his  attorneys  is  not  a  servant  of 
the  corporation  entitled  to  priority  under  this 
section.  Keyes  v.  Davis  (C.  C.  A.,  9th  Cir.), 
36  Am.  B.  E.  884,  231  Fed.  688. 

A  claimant,  who  entered  the  employ  of  the 
bankrupt  as  an  accountant,  but  after-  &  short 
time  actually  acted  as  manager,  is  not  a 
workman,  clejk  or  servant.  Matter  of  Snow 
Wire  Works  (Ref.,  N.  Y.),  34  Am.  B.  R.  152. 

A  shop  foreman,  who  was  also  the  treas- 
urer and  a  director  of  his  employer,  and  spent 
an  appreciable  part  of  his  time  in  the  latter 
position,  is  not  entitled  to  priority  therefor. 
Matter  of  Boston  French  Range  Co.  (D.  C, 
Mass.),  37  Am.  B.  R.  508,  235  Fed.  916. 

180.  In  re  Grubbs-Wiley  Co.  (D.  C,  Mo.), 
2  Am.  B.  R.  442,  96  Fed.  183;  In  re  Carolina 
Cooperage  Co.  (D.  C,  N.  Car.),  3  Am.  B.  R. 
154,  96  Fed.  950;  Matter  of  Metropolitan 
Jewelry  Co.  (D.  C,  N.  Y.) ,  31  Am.  B.  R.  752, 
2^6  Fed.  385;  Arnold  v.  Knapp  (W.  Va.,  Sup. 
Ct.),  34  Am.  B.  E,  432,  84  S.  E.  895. 

Director. — ^A  shop  foreman,  who  was  also 
the  treasurer  and  a  director  of  his  employer, 
and  who  spent  an  appreciable  part  of  his  time 
in  the  latter  position,  is  not  entitled  to  urior- 
ity  therefor.  Matter  of  Boston  French  Range 
Co.  (D.  C,  Mass.),  37  Am.  B.  E.  508,  235 
Fed.  916. 

181.  In  re  Swain  Co.  (D.  C,  Cal.),  28  Am. 
B.  R.  66,  194  Fed.  749,  in  which  it  was  held 
that  the  claim,  made  by  one  who  acted  as 
director  and  secretary  of  the  bankrupt  res- 
taurant corporation  for  wages  for  services 
rendered  as  steward  of  bankrupt's  restaurant, 
and  in  no  other  capacity,  is  entitled  to  pri- 
ority of  payment;  Matter  of  Capital  Paint 
Co.  (D.  C,  Cal.),  38  Am.  B.  R.  188:  In  re 
Crown  Point  Brush  Co.  (D.  C,  N.  Y  )  29 
Am.  B.  R.  638.  200  Fedr  882;    Blessing  v. 
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to  Eave  ckarge  of  the  factory  and  superintend  the  making  of  paints, -is  not  a 
workman  or  servant,  although  he  performs  more  or  less  manual  labor.  ^**  On 
the  'other  hand,  it  has  been  held  that  the  superintendent  of  an  automobile 
shop,  who  does  'the  same  kind  of  work  as  the  men  under  him  and  is  subject 
to  the  control  and  direction  of  the  general  manager,  is  a  workman,  even  though 
he  has  authority  to  hire  and  discharge  the  men  in  his  department. ^^^  The 
earnings  of  a  professional  man,  employed  primarily  because  of  his  ability  to 
advise  helpfully,  do  not  constitute  "wages"  and  the  man  himself  is  not  a 
"  workman,  clerk  or  servant."  ^®*  But  a  clerk  selling  goods  in  a  store**®  is 
entitled  to  priority,  and  so  is  a  laborer  "working  by  the  piece."**®  So  also 
as  to  musicians  employed  by  the  bankrupt  to  play  in  a  roof  garden;**^  and 
it  has  been  held  that  a  manager  of  a  store  may  apply  a  payment  of  wages  made 
to  him  within  the  three  months'  period  upon  wages  due  before  such  period,  and 
that  he  is  entitled  to  priority  in- the  payment  of  the  balance  of  his  claim.*** 


Blanchard  (C  C.  A.,  9th  Cir.),  35  Am.  B. 
E.  135,  213  Fed.  35;  Keyes  v.  Davie  (C.  C. 
A.,  9th  Cir.),  36  Am.  B.  E.  884,  231  Fed. 
688 ;  Matter  of  American  Finance  &  Secur- 
ities Co.  (Ref.,  N.  J.),  38  Am.  B.  R.  479; 
Matter  of  Capital  Paint  Co.  (D.  C,  Cal.), 
38  Am;  B.  E.  188. 

182.  Matter  of  iContinental  Paint  Co.  (D. 
C,  N.  Y.),'  34  Am.  B.  R.  282,  220  Fed:  189. 

183.  Blessing  v.  Blanchard  (C.  G.  A.,  9th 
Cir.),  35  Am.  B.  R.  135,  213  Fed.  35. 

184.  Mining  engineer. —  A  claim  by  a  min- 
ing engineer,  employed  hy  the  bankrupt  at 
a  %alary  of  $4,000  per  annum,  payable 
monthly,  to  advise  and  assist  the  superin- 
tendent, is  not  entitled  to  priority.  Matter 
of  Gay  and  Sturgis  (D.  C,  Mass.),  36  Am. 
B.  E.  350. 

185.  A  person  selling  goods  in  a  store  is 
a  clerk  within  the  meaning  of  subdivision  4 
and  is  entitled  to  priority,  but  where  a  per- 
son so  entitled  to  priority  allows  his  debtor 
to  retain  a  portion  of  his  wages  under  an 
arrangement  to  create  a  fund  with  which  to 
pay  the  expenses  of  a  college  education,  his 
lien  as  a  wage-earner  does  not  extend  to  the 
balance  of  his  wages  thus  retained.  In  re 
Flick  (D.  C,  Ohio),  5  Am.  B.  E.  465,  105 
Fed  503.  See  also  In  re  King  Co.  (D.  C, 
Masis.),  7  Am.  B.  R.  619,  113  Fed.  120. 

186.  "  Piece  worker." —  In  the  case  of  In  re 
Guarewitz  (C.  C.  A.,  2d  ■Qir.),  10  Am.  B.  R. 
350,  121  Fed.  982,  the  court  holding  that 
the  claim  of  a  "  piece  worker "  is  entitled 
to  priority,  said:  "  It  surely  could  not  have 
been  the  purpose  of  lOongress  to  make  the 
method  of  computation  a  criterion  of  priority. 

.  .  ;  In  order  to  secure  priority  under  this 
subdivision  [suibd.  4],  the  creditor  must 
establish  the  following  facts:  First,  that  he 
was  a  workman,  clerk,  or  servant  of  the 
bankrupt.  Second,  that  he  earned  wages 
within  three  months  prior  to  the  commence- 
ment of  the  proceedings.  There  is  nothing 
ambiguous  about  the  use  of  the  word  '  wages ' 
in  this  connection.  It  means  the  agreed  com- 
pensation for  services  rendered  by  the  work- 
men, clerks  or  servants  of  the  bankrupt,  those 
who  have   served  him   in   a   subordinate  or 


menial  capacity  and  who  are  supposed  to  be 
dependent  upon  their  earnings  for  their  pres- 
ent suTJport.  Whether  their  employpr  has 
agreed  to  pay  them'  by  the  hour,  the  day,  the 
week,  the  month,  or  by  the  '  job '  or  piece, 
is  wholly  immaterial." 

In  Pennsylvania  a  workman  has  been  held 
to  be ,  one  who  works  for  others  at  manual 
labor,  skilled  or  unskilled,  and  the  reward 
of  his  4abor  is  wages,  and  it  is  none  the 
less  such  because  it  is  paid  for  by  the  piece. 
But  it  is  not  wages  where  payment  is  by 
the  job  nor  where  it  is  profltsi  on  the  labor 
of  others,  even  though  the  person  himself 
takes  part  in  the '  work.  In  re  Deutschle 
&  Co.  (D.  C",  Pa.),  25  Am.  B.  R.  343,  182 
Fed.  430.  In  this  case  the  establishment 
of  the  bankrupts  was  a  sash,  door  and  blind 
.factory,  and  the  claimants,  under  contract 
with  the  bankrupts,  had  charge  of  two  of  the 
factory  departments.  The  men  under  them 
were  their  own,  hired  and  discharged  by 
them,  and  claimants  were  -paid  for  the  work 
which  their  men  turned  out  at  so  much  a 
piece,  and  were  answerable  for  it.  This  work 
was  done  at  the  factory  of  the  bankrupts 
with  the  aid '  of  materials  and  machinery 
which  the  bankrupts  furnished,  the  claim- 
ants furnishing  the  -required  labor.  The 
hours  of  the  men  were  regulated  by  the  shop 
whistle  and,  for  the  sake  of  convenience,  their 
wages  were  taken  care  of  by  the  bankrupts 
for  the  claimants  on  pay  day.  It  was  held 
that  claimants'  were  not  "  workmen,"  nor 
were  their  earnings  "wages"  within  the 
meaning  of  section  64-lb  (4)  of  the  bank- 
ruptcy act. 

187.  Musicians  hired  at  regular  wages  by 
a  bankrupt  to  play  on  his  roof  garden  are 
"  servants "  within  the  meaning  of  subdivi- 
sion 4.  In  re  Calwell  (D.  C,  Ark.),  21  Am. 
B.  «.  236,  164  Fed.  515. 

188.  In  re  Andrews  (Ref.,  N.  Car.),  19  Am'. 
B.  R.  441;  Matter  of  Mclntyre  Bros.  (Ref., 
Miss.),  21  Am.  B.  R.  588.  But  in  the  absence 
of  specific  application  to  other  debts,  such 
payments  are  to  be  applied  to  wages  earned 
during  the  three  months'  period.  In  re  Flick 
(D.  C,  Ohio),  5  Am.  B.  E.  465,  105  Fed.  503. 
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The  priority  does  not  exist  in  favor  of  an  officer  of  a  corporation,  who  occupies 
the  position  of  a  manager  or  assistant  manager  of  the  corporation's  business, 
although  incidentally  he  keeps  the  books  and  performs  other  services  ordinarily 
performed  by  a  clerk  or  laborer.  ^^*  Every  laborer  who  actually  labors  under 
the  authority  of  the  court  for  the  preservation  or  enhancement  of  the  fund 
or  property  in  custodia  legis  is  entitled  to  an  equitable  lien  equivalent  in  effect 
to  that  of  a  bona  fide  purchaser  without  notice.^*" 

(2)  Traveling  ok  city  salesman. —  The  amendment  of  1906  has  included 
within  the  preference  the  wages  earned  by  a  traveling  or  city  salesman,  thus 
nullifying  contrary  authorities  under  the  former  law.^*^  This  amendment  is 
not  retroactive^  and  a  claim  for  such  wages  filed  in  a  bankruptcy  proceeding 
instituted  before  said  amendment  is  not  entitled  to  priority.^®^  A  traveling 
salesman,  as  commonly  understood,  may  be  defined  as  a  man  who  travels  about 
the  country  soliciting  orders  for  goods,  which  orders  are  sent  to  his  empldyer 
for  approval.  This  is  the  primary  service  for  which  he  is  employed,  and  it 
measures  the  full  extent  of  his  responsibility.^®*  The  fact  that  a  claimant, 
in  addition  to  procuring  orders  for  the  bankrupt's  goods,  supervised  their  being 
placed  in  position,  does  not  take  him  from  the  classification  of  a  salesman, 
his  principal  business  being  to  procure  orders.^®*     Likewise,  the  fact  that  a 


189.  In  re  Crown  Point  Brush  Co.  (D.  C, 
N.  Y.),  29  Am.  B.  K.  638,  200  Fed.  882. 

190.  Labor  under  authority  of  court. — 
"Thus,  to  express  it  otherwise,  a  laborer, 
who  by  order  of  .the  court  is  employed  on 
property  in  the  hands  of  the  court,  as  to  the 
existent  values  in  hand,  will  be  paid  by  the 
court  for  the  value  of  his  services  rendered 
to  that  property  to  which  the  liens  of  the 
creditors  attach,  and  for  the  'benefit  of  which 
his  services  were  rendered."  In  re  Erie  Lum- 
ber Co.  (D.  C,  Ga.),  17  Am.  B.  R.  689,  700, 
150  Fed.  817. 

191.  In  re  Scanlon  (D.  C,  Ky.),  3  Am.  B. 
E.  202,  97  Fed.  26;  In  re  Greenewald  (D.  C, 
Pa.) ,  3  Am.  B.  R.  696,  90  Fed.  705. 

192.  In  re  Photo  Engraving  Co.  (D.  C,  N". 
Y.),  19  Am.  B.  K.  94,  155  Fed.  684. 

193.  Traveling  salesman,  definition. —  In 
re  New  England  Thread  Co.  (C.  C.  A.,  1st 
Cir.),  20  Am.  B.  E.  47,  158  Fed.  788.  In  this 
case  the  court  said:  "-He  is  not  employed  or 
authorized  to  fix  prices.  He  cannot  pass  upon 
the  credit  or  standing  of  customers.  He 
does  not  collect  accounts.  He  is  not  respon- 
sible for  the  qualityi  condition,  or  delivery 
of  the  goods.  He  makes  no  persona,  con- 
tracts, and  he  has  no  other  interest  in  the 
sales  than  his  compensation  for  those  which 
are  approved  his  employer.  But,  hile  the 
field  of  service  and  responsibility  of  traveling 
salesmen  is  limited,  the  agreements  which 
they  make  with  their  employers  vary  greatly 
in  such  details  as  the  form  of  compensation, 
the  extent  of  territory,  and  in  many  other 
particulars.  A  traveling  salesman  may  be 
paid  a  fixed  sum  per  day,  week  or  month, 
or  a  yearly  salary,  or  a  commission  on  the 
amount  of  goods  sold,  or  both  a  fixed  sum 
in  the  form'  of  wages  or  salary,  and,  in 
addition  thereto,  a  commission  on  the  amount 
nf  cooda  sold  when  the  sales  exceed  a  certain 


amount.  The  territory  assigned  to  him  may 
be  conBned  to  a  single  city  or  State,  or  it' 
may  cover  many  cities  or  States.  Commonly, 
the  employer  pays  the  salesman's  expenses, 
but  sometimes,  especially  if  he  works  for  a 
commission,  he  pays  his  own  expenses. 
Sometimes  the  employer  has  a  list  of  cus- 
tomers, and  the  salesman  receives  a  commis- 
sion upon  all  orders  sent  in  by  those  custom- 
ers. Sometimes  he  Is  alloted  a  certain  ter- 
ritory, and  he  receives  a  commission  upon 
all  sales  which  are  sent  in  from  that  terri- 
tory. In  some  cases  the  employer  may  direct 
the  routes  he  is  to  travel,  and  in  other  eases 
the  salesman  chooses  his  own  routes.  Some- 
times the  salesman  sends  the  orders  directly 
to  his  employer,  and  sometimes  the  customers 
themselves  send  in  the  orders  to  the  em- 
ployer. We  do  not  think  any  of  these  details 
takes  a  man  out  of  the  category  of  traveling 
salesman."  See  also  In  re  Fink  (D.  C,  Pa.)-, 
20  Am.  B.  E.  897,  163  Fed.  135. 

194.  In  re  Roebuck  Weather  Strip  &  Wire 
Screen  Co.  (D.  C.,  N.  Y.),  24  Am.  B.  E.  532, 
180  Fed.  497.  In  this  case  a  claim  was  filed 
against  the  estate  of  a  bankrupt  under  a 
contract  between  the  bankrupt  and  the  claim- 
ant by  which  it  was  agreed  that  the  claimant 
should  solicit  orders  for  weather  strips, 
superintend  the  placing  of  the  same  by  work- 
men whom  the  claimant  should  select,  subject 
to  the  approval  of  the  bankrupt,  and  that 
bankrupt  should  pay  the  wages  of  the  work- 
men, furnish  the  material,  and  out  of  the 
price  should  retain  the  cost  of  labor  and 
material  and  an  additioiial  amount  of  15 
per  cent,  of  the  price,  turning  the  balance 
over  to  the  claimant  as  his  compensation. 
Claimant  claimed  priority  for  compensation 
due  pursuant  to  said  contract  under  sub- 
division 4.  It  was  held  that  the  claimant 
was  a  wage-earner  and  not  a  principal  with 
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traveling  salesman  had  charge  of  a  local  office,  does  not  deprive  him  of  prioj-ity, 
where  his  office  management  was  merely  iacidental  to  his  work  as  Balesman/**® 
A  corporation,  engaged  in  selling  merchandise  for  manufacturers,  is  not  a 
traveling  or  city  salesman  within  the  meaning  of  this  section."^ 

VI.  DEBTS  ENTITLED  TO  PRIORITY  UNDER  STATE  LAWS.ifl?     , 

a.  In  general. —  Subdivision  5  requires  the  payment  of  "debts  owing  to 
any  person  who  by  the  laws  of  the  States  or  the  United  States  is  entitled  to 
priority."  Here  the  practitioner  should  again  bear  in  mirCd  the  rule  as  to 
liens,  previously  stated.^®® 

b.  l2ens  under  State  laws  and  bankrupt  act. — Where  a  priority  is  sought 
under  a  State  statute  it  must  be  determined  under  the  laws  of  that  State.''* 
If  the  State  law  gives  a  lien  and  it  continues  after  bankruptcy,  the  priority 
exists  in  effect  though  not  in  name;  the  property  becomes  charged  with  the 
lien,  and  §  64,  strictly  speaking,  does  not  apply.  In  this  connection,  too,  §  67 
on  liens  avoided  by  the  adjudication  should  be  consulted.  It  must  be  remem- 
bered, too,  that  this  subdivision  has  no  application  where  the  State  statute 
gives  priority  to  a  class  already  given  priority  by  the  bankruptcy  law;  the 
bankrupt  act  not  only  controls  the  State  law  in  case  of  absolute  conflict,  but 
by  its  express  regulation  of  these  priorities  excludes  the  State  law  alto- 
gether.^**** Subject  to  these  exceptions,  if  the  State. law  gives  the  priority, 
the  same  must  be  recognized  in  the  bankniptcy  proceedings.^**^  A  state 
statute  which  gives  a  lien  to  employees  and  materialmen  of  manufacturing 
establishments  is  not  unconstitutional  as  discriminating  against  those  fuinish- 
ing  money  or  machinery  to  the  same  establishments,  but  is  a  reasonable  elassi- 
fication.^***     The  bankruptcy  act  expressly  recognizes  the  existence  of  State 

the  bankrupt  in  its  business  and  that  the~  A  state  statute  cannot  override  the  act  of 

claim  should  be  allowed  priority  to  the  extent  Cbn^pas,   even   if   a   lien   exists   under    the 

of  $300.  former  at  the  time  when  the  proceedings  in 

Salesman  for   another  concern  selling  on  bankruptcy   are   begun.     In   re   Consumers' 

commissions. — ^Where    a   traveling   man    for  Coflfee  Co'  (D.  C,  Pa. ) ,  18  Am.  B..  E.  500,  151 

another  concern,  having  an  agreement  with  Fed.  933. 

a  bankrupt  company  whereby  he  was  to  re-  201.  Compare  In   re   Fall   City,   etc.,   Co. 

ceive  15  per  cent,  on  monuments  sold  by  him  (D.  C.  Ky.'),  3  Am.  B.  E.  437,  98  Fed.  592; 

to  be  paid  him  when  the  monument  was  set  In  re  Worcester  Co.   (C.  C.  A.,  1st  Cir.),  4 

up  and  paid  for,  makes  an  agreement  for  the  Am.  B.   R.  497,   102  Fed.   808;    In  re  Crow 

sale  of  a  monument  about  ten  months  before  (T>.   C,  Ky.),   7  Am.   B.  K.   545,   116   Fed. 

the  bankruptcy  proceeding,  but  the  monument  110;  In  re  Potter   (B.  C,  Ky.),  16  Am.  B. 

is  not  delivered  and  paid- for  until  the  month  E.  '26,  143  Fed.  407;   Moore  v.  Greene    (C. 

prior  to  the  bankruptcy  proceedings,  he  is  a  C.  A.,  4th  Cir.),  16  Am'.  B.  E.  648,  145  Fed. 

traveling  salesman.     Ih  re  National  Marible  480;  Matter  of  Spies-Alper  Co.    (D.  C,  N. 

&  Granite  Co.  (B.  C,  Ga.),  31  Am.  B.  E.  80,  J.),  36  Am.  B.  E.  470,  231  Fed.  535.     If  the 

206  Fed.  185.  State  statute  gives  no  lien  to  a  county  on 

195.  Matter  of  Gay  (D.  C,  Mass.>,  33  Am.  the  property  of  a  tax  collector  for  moneys 
B.  E.  898,  188  Fed.  392.  collected  by  him,'  the  county  is  not  entitled 

196.  Matter  of  Herzenstein  (Bros.  (Eef.,  N".  to  priority  of  payment  out  of  his  bankrupt 
Y.),  S5  Am.  B.  E.  656.  estate.     In  re  Waller   (D.  C,  Md.),  15  Am. 

197.  See  also  Am.  B.  E.  Dig.  §'§  874-881.  B.   E.   753,    142    Fed.    883;    In   re   Iroquois 

198.  See  discussion  under  this  section.  Machine  'O).  (D.  C,  E.  I.),  22  Am.  B.  E. 
ante,  subtitle  "Priorities  versus  Liens."  183,   166  Fed.   629,  holding  that  where  an 

199.  In  re  Byrne  (D.  C,  Iowa),  3  Am.  B.  attachment  upon  a  debtor's  property  is  dis- 
E.  268,  97  Fed.  762.  Text  cited  in  In  re  solved  by  his  adjudication  as  a  bankrupt,  the 
United  States  Lumber  Co.  (I>.  C.,  Wash.),  30  attaching  creditor's  claim  for  costs  of  the 
Am.  B.  E.  682,  206  Fed.  236.  attachment  is   a   debt   entitled   to   priority. 

200   In  re  Lewis  (D.  C,  Mass.),  4  Am.  B.  As  to   lien   of   garnishment,   see   Matter   of 

E.  51.  99  Fed.  935;  Matter  of  Slomka  (C.  C.  Culnepper    (Eef..  Tex.),  31  Am.   B,  E.  762. 

A    2d  Cir.),  9  Am.  B.  E.  635,  122  Fed.  630;  202.  Central  Trust  Co.  v.  Luedera  &  Co. 

In  re  Crown  Point  Brush  Co.  (D.  C,  N.  Y.),  (C.  C.  A.,  6th  Cir.),  34  Am.  B.  E.  61    ^21 

29  Am.  B.  E.  638,  200  Fed.  882,  quoting  text.  Fed.  829.     See  Kentucky   Statutes,   §   2,487. 
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statutes,  and  makes  them  the  basis  for  allowing  priority  of  payment  to  certain 
classes  of  claims.^***  The  priority  should  be  clearly  evidenced  by  some  statutory 
provision,  o)f  by  a  judicial  rule  so  definitely  established  as  to  have  the  force 
of  a  statute.*"*  It  seems  that  a  creditor  will  be  allowed  the  same  priority 
under  the  bankruptcy  act  which  he  would  have  had,  had  not  the  latter  act 
superseded  the  State  laws  governing  the  distribution  of  estates  of  insolvent 


203.  In  re  Crow  (I>.  C,  Ky.),  7  Am.  B.  R. 
545,  U6  Fed.  110,.  112,  approved  in  In  re 
Bennett  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  E. 
320,  153  Fed.  673. 

204.  In  re  Potter  (D.  C,  Ky.),  16  Am.  B. 
E.  226,  143  Fed.  407.  See  also  Vidal,  Peti- 
tioner (C.  C.  A.,  1st  Cir.),  36  Am.  B.  E.  783; 
Gandia  &  Slubbe  v.  Cadierno  (C.  C.  A.,  1st 
Cir. ) ,  36  Am.  B.  E.  789. 

Money  due  from  a  guardian  to  his  ward, 
on  a  settlement  of  his  accounts  in  a  probate 
court  of  Kentucky,  is  entitled  to  priority 
from  the  estate  of  the  guardian  in  bank- 
ruptcy, the  statutes  of  Kentucky  providing 
that  in  a  distribution  of  insolvent  estates, 
whether  on  a  voluntary  or  involuntary  as- 
signment, or  the.  death  of  the  insolvent, 
.  debts  due  as  a  guardian  shall  be  paid  In  full 
before  any  payment  shall  be  made  to  gen- 
eral creditors.  (Ky.  St.,  1903,  §  74.)  In 
re  Crow  (D.  C.,  Ky.),  7  Am.  B.  E.  545,  116 
Fed.  110.  But  see  under  the  Michigan  stat- 
ute. In  re  Jones  (D.  C,  Mich.),  18  Am.  B. 
E.  206,  151  Fed.  108. 

Costs  incurred  in  an  action-  against  the 
bankrupt  prior  to  bankruptcy,  which  would 
constitute  a  preferred  claim  under  the  in- 
solvency laws  qf  Ehode  Island,  are  entitled 
to  priority  against  the  estate  in  bank- 
ruptcy. In  re  Daniels  ( D.  C,  E.  I. ) ,  6  Am'. 
B.  E.  699,  110  Fed.  745. 

A  claim  for  materials  supplied  to  a  cor- 
poration, being  entitled  to  priority  imder 
the  laws  of  Kentucky,  has  been  held  to  be 
entitled  to  priority  under  the  bankruptcy 
act,  although  a  technical  lien  had  not 
ripened  at  the  date  of  the  corporation's 
adjudication  in  bankruptcy.  In  re  Bennett, 
Trustee,  etc.  (C.  C.  A.,  6th  Cir.),  18  Am.  B. 
E.  320,  153  Fed.  673,  affg.  18  Am.  B.  E.  847. 
Such  lien  does  not  exist  for  manufactured 
goods  sold  to  a  manufacturer  and  jobber, 
engaged'  in  manufacturing  the  same  goods, 
and  also  in  selling  such  goods  manufactui:ed 
by  others.  In  re  Starks-UUman  Saddlery 
Co.  (C,  C.  A.,  6th  Cir.),  22  Am.  B.  R.  596, 
171  Fed.  834.  See  also  In  re  Floyd  &  Behr 
Co.  (D.  C,  Ky.),  29  Am.  B.  E.  149,  200  Fed. 
1,016. 

Priority  of  unrecorded  mortgage. —  In 
Kentucky  under  a  ^tatijte  providing  that 
no  mortgage  shall  be  valid  as  against  cred- 
itors jmtil  acknowledged  or  proved  aooprd- 
ing  to  law  and  lodged  for  record,  a  mort- 
gage acknowledged  in  1905,  tat  not  re- 
corded until  within  four  months  of  the 
mortgagor's  adjudication  ,  in  1906,  is  not  a 
valid  lien  as  against  creditors  whose  claims 
were  created  while  the  mortgage  was  with- 
held from  record,  and  the  mortgagee  is  not 


entitled  tp  priority  of  payment  over  such 
creditors,  but  in  the  distribution  of  the  as- 
sets should  share  pro  "rata  with  the  gen- 
eral creditors.  Matter  of  Doran  ( D.  C,  Ky. ) ', 
17  Am.  B.  E.  799,  148  Fed.  327.  See  also 
In  re -Clark  Coal  &  Coke  Co.  (D.  C,  Pa,.), 
23  Am.  B.  E.  273,  173  Fed.  658.  The  re- 
cording act  of  Kentucky  is  ineffective  unless 
an  attachment  has  been  sued  out  by  a  cred- 
itor claiming  its  benefits;  hence  an  unre- 
corded mortgage  on  real  estate  has  priority 
over  the  general  creditors  of  a  bankrupt 
where  no  creditor  has  attached  the  land  prior 
to  bankruptcy.  Matter  of  Brown  (D.  C, 
Ky.),  35  Am.  B.  R.  826,  228  Fed.  533. 

Cbmmunity>  property. —  In  New  Mexico,  a 
husband  has  only  a  community  interest  in 
property  acquired  by  himself  or  wife  dur- 
ing the  marriage,  and  upon  the  bankruptcy 
of  the  husband,  community  creditors  are 
entitled  to  priority  of  payment  as  to  com- 
munity property.  In  re  Chavez  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  E.  641,  149  Fed.  73.  - 

Priority  of  debts  owing  by  foreign  corpo- 
ration to  residents  of  State  out  of  property 
in  the  State,  sustained  and  applied-.  ;  See 
In  re  Standard  Oak  Veneer  Co.  (D.  C., 
Tenn.),  22  Am.  B.  E.  883,  173  Fed.  103. 

Priority  of  mortgage  executed  prior  to 
four  months'  period. —  Where  a  real  estate 
mortgage  was  executed  by  a  bankrupt  more 
than  four  months  prior  to  the  filing  of  a 
petitibn  against  him'  for  adjudication,  it 
constitutes  a  valid  mortgage  against  all 
creditors  except  such  as  may  have  acquired 
a  lien  prior  to  its  proper  record  and  ia  en- 
titled to  priority  under  subdivision  5,  unless 
void  under  the  State  law  as  made  with  in- 
tent to  hinder,  delay  and  defraud  creditors.  * 
Bean  v.  Orr  (C.  C.  A.  5th  Cir.),  25  Am.  B. 
E.  400,  182  Fed.  599,  revg.  In  re  Tysor- 
Oheatham  Mercantile  Co.  (D.  C,  6a  )  24 
Am.  B.  R..  434,  178  Fed.  733;  Rouse  v.' Ot- 
tenwess  &  Huxtell  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  E.  115,  208  Fed.  881. 

Claim  by  wife  for  wages.— Under  the 
statutes  and  law  of  Alabama,  a  wife  on  the 
bankruptcy  of  her  husband  is  entitled  to  a 
pnor  claim  for  wages  due  under  a  contract 
for  services  in  her  husband's  store.  Matter 
of  Davidson  (D.  C,  Ala.),  37  Am.  B.  E. 
480,  233  Fed.  462. 

Wages  or  salary  under  Washington  stat- 
ute.—-The  secretary,  general  manager,  and 
supermtendent  of  a  lumber  company,  whose 
duties  include  employing  workers,  directing 
sales,  overseeing  the  work,  and  repairing 
and  adjusting,  machinery,  is  not  a  laborer, 
withm  the  meaning  of  Remington  &  Ballin- 
gers   Code   of    Washington,    §§    1149,    1150 
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debtors.^**     Thus,  a  landlord's  claim  for  rent  in  arrears,  being  entitled  to 
priority  under  the  State  law,  is  within  this  subsection.^*"^    And  a  mechanic's 


and  1153,  and  his  claim  for  salary  is  not 
entitled  to  priority.  (See  Am.  B.  K.  Digest, 
§  881.)  Wintermote  v.  MacLafferty  (C. 
C.  A.,  9th  Cir.),  37  Am.  B.  R.  425,  233  Fed. 
95. 

Priority  of  labor  claims  under  Ohio  code. 
— Claims  for  services  rendered  the  bankrupt 
allowed  as  preferred  claims  under  section 
8339  of  the  Ohio  General  Code  and  section 
64-b(5)  of  the  bankruptcy  act.  Emerson 
V.  Castor  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R. 
719. 

Fraudulent  mortgage. —  A  mortgage,  with- 
held from  record  until  shortly  before  the  date 
of  bankruptcy  ox  the  mortgagor  for  the 
purpose  of  bolstering  the  credit  oi  the  mort- 
gagor, and  defrauding  his  creditors,  should 
not  be  allowed  priority.  Fourth  Nat'l  Bank 
V.  Willingham  (C.  C.  A.,  5th  Cir.),  32  Am. 
B.  R.  159,  213  Fed.  219. 

Caption  of  mqrtgage  wrong. — ^A  mortgage 
executed  by  a  bankrupt  in  good  faith,  at- 
tested in  compliance  with  the  law  of  Georgia, 
and,  through  a  mistake,  beaj-ing  a  caption 
for  the  wrong  county,  but  recorded  in  the 
proper  county,  .  is  valid'  and  entitles  the 
mortgagee  to  priority  of  payment.  Matter  of 
WUliama  (D.  C,  Ga.),  35  Am.  B.  R.  459, 
224  Fed.  984. 

Customers  of  bankrupt  stockbrokers  who 
have  traced  their  stock  specifically  and  hold 
the  same  free  and  clear,  are  in  a  preferred 
class,  and  if  the  equity  of  a  loan  to  the 
bankrupt  for  which  the  stock  had  been 
pledged  is  insufficient,  the  deflcienqy  must  be 
borne  by  the  other  customers  provided .  they 
held  their  stocks  on  a  margin.  Matter  of 
Pierson,  Jr.  &  Co.  (D.  C,  N".  Y.),3i5  Am.  B. 
B.  213,  225  Fed.  »89. 

205.  In  re  Jones  (D.  C,  Mich.),  18  Am. 
B.  R.  206,  151  Fed.  108;  In  re  Chandron  & 
Peyton  (D.  C.,  Md.),  24  Am.  B.  R.  811,  815, 
180  Fed.  841,  citing  Collier  on  Bankruptcy 
(7th  Ed.),  p., 742. 

206.  Lien  for  rent. —  Matter  of  Pittsburg 
Drug  Co.  (D.  C,  Pa.),  20  Am.  B.  R.  227, 
164  Fed.  482;  In  re  Sapinsky  &  Sons  (D.  C, 
Ky.),  30  Am.  B.  R.  416,  206  Fed.  523; 
Matter  of  Mt.  Winans  Lumber,  Co.  (D.  C, 
Md.),  36  Am.  B.  R.  263,  228  F'ed.  831. 

Upon  the  adjudication  of  a  tenant  in  a 
jurisdiction  where  the  landlord  has  by  stat- 
ilte.  a  preferred  lien  upon  the  tenant's  chat- 
tels on  the  leased  picmises,  the  landlord's 
claim  for  the  rent  due  at  the  adjudication: 
is  entitled  ; to  priority  of  payment  from  the 
proceeds  of  a  sale  of  said  .chattels.  In  re 
Bishop  (D.  C,  S.  Car.),  18  Am.  B.  R.  635, 
153  Fed.  304. 

A  claim  for  future  accruing  rent  will  not 
begiven  effect  under  sections  67-d  and  64-b 
of  the  bankruptcy  act,  by  virtue  of  article 
3251  of  the  Revised  Statutes  of^Texas  which 
provides  that  the  lessor  should  have  a  lien 
for  rent  due  or  to  become  due  on  the  prop- 
ety  of  the  tenant   in  the  building  for  the 


period  of  the  current  contract  year,  "  it  . 
being  intended  by  the  term  'current  con- 
tract year'  to  embrace  a  period  of  twelve 
months,  reckoning  from  the  beginning  of 
the  .  lease  or  rpntal  contract,"  the  "  cur- 
rent contract  year  "  mentioned  in  the  stat- 
ute having  expired  on  the  date  the  petition 
was  filed.  Matter  of  Sterne  &  Levi  (Ref., 
Tex.),  26  Am.  B.  iR.  535. 

Under  the  Iowa  statute  (Code,  §  2992), 
ensicting  that  a  landlord  shall  have  a  lien 
for  his  rent  upon  any  personal  property  of 
the  tenant  used  or  kept  on  the  leased  prem- 
ises, for  one  year  after  a  year's  rent,  or  the 
rent  for  a .  shorter  period,  falls  due  tne 
lien  of  a  landlord,  as  between  him  and  a 
tenant,  is  given  priority  in  all  cases.  In  re 
Hersey  (D.  C,  la.),  22  Am.  B.  R.  860,  171 
Fed.  9S8. 

Under  the  Peimsylvania  statute,  a  land- 
lord is  entitled  to  priority  of  payment  riot 
exceeding  the  rent  for  one  year,  and  this 
preference  will  be  recognized  by  a  court  of 
bankruptcy.  In  re  West  Side  Paper  Co.  (D. 
C,  Pa.),  20  Am.  K  R.  289,  293,  ,159  Fed. 
241;  Ludlow  v.  Pugh  (C.  C.  A.,  3d  Cir.), 
32  Am.  Bw  R.  435,  213  Fed.  450,  affg.  Matter 
.of  Keith-Gara  Co.  (D.  C,  Pa.),  29  Am.  B. 
R.  466,  203  Fed.  585.  But  where  a  landlord 
makes  no  objection  to  a  sale  in  bulk  of  a 
bajikrupt  tenant's  stock  and  lease,  and  accepts 
the  purchaser  as  a  tenant,  the  landlord's  claim 
for  priority  of  payment,  from  the.  proceeds 
of  the  sale,  for  a  balance  ;  of  rent  which 
had  accrued  befoie  the  filing  of  the  petition 
in  bankruptcy  is  properly  disallowed.  VoU- 
mer  v.  McFadgen  (C.  C.  A.,  3d  Cir.),  20 
Am.-  B.  R.  540,  161  Fed.  914,  affg.  19  Am. 
B.  R.  481;  Matter  of  Quality  Shoe  Shop, 
(D.  C,  Pa.),  34  Am.  B.  R.  196,  212  Fed.  321. 

The  landlord's  lien  is  prior  to  the  claim 
of  execution  creditors  to  the  proceeds  of  the 
sale  of  goods  of  the  tenant,  although .  tTiey 
were  under  levy  by  the  sheriff  at  the  time 
of  the  filing,  of  the  petition  in  bankruptcy. 
Matter  of  Gerrow  (D.  C,  Pa.),  37  Am.  B.  R. 
14,  233  Fed.  841. 

Georgia  code. —  The  general  lien  of  a  land- 
lord under  the  Georgia  Code  is  not  created 
by  the  levy  of  a  distress  warrant  but  arises 
out  of  the  relation  of  landlord  and  tenant, 
and.  hence,  his  claim  for  rent  is  entitled  to 
priority  upon  the  ibankruptcy  of  the  tenant 
over  the  levy  of  a  distress  warrant.  Matter 
of  City  Drug  Store  (D.  C,  Ga.),  35  Am. 
B.  R.  335,  224  Fed.  132.  Under  the  Georgia 
Code  fiiortgage  lien  holders  with  duly  re- 
cordedi  mortgages  are  entitled  to  priority 
over  a  landlord's  general  lien  for  rent,  with 
•long-aifter-issued  distress  warrant.  Prec- 
toriuB  v.  Anderson  (C.  C.  A.,  5th  Cir.),  38 
AmJ  B.  R,  93. 

Priority  over  wage  earners. —  Where,  just 
prior  to  adjudication  of  bankruptcy,  the  land- 
lord distrained  for  rent  in  arrears,  priority 
will  be  given  over  wage  earners,  where  the 
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lien  is  valid  as  against  the  trustee  although  notice  of  the  lien  was  filed  after 
the  adjudication  in  bankruptcy ;  the  State  statute  must  be  recognized  which 
gives  the  creditor  a  specified  time  after  the  materials  were  furnished  within 
which  the  lien  may  be  perfected.^^  The  repeal  of  a  statute  giving  a  lien  for 
materials  furnished  does  not  affect  the  right  of  priority  as  to  materials  fur- 
nished before  the  repeal,  even  though  the  statute  was  repealed,  before  adjudi- 
cation.^"* A  collusive  assignment  of  mechanics'  liens  for  the  benefit  of  the 
bankrupt  will  not  be.  allowed.^  While  the, priority  of  a  landlord's  lien, 
given  under  the  State  statute,  is  undoubtedly  preserved  by  clause  b  (5)  of 
§  64,  this  priority  is  not  over  all  other  claims  whatever,  but  only  over  those 
that  are  not  specified  in  the  section  as  being  even  higher  in  right.^^"  Where 
a  conditional  vendor  has  no  priority  over  judgment  creditors  without  notice, 
the  order  of  payment  provided  for  in  subdivision  5  is  not  interfered  with 
by  not  allowing  siich  conditional  vendor  priority  of  payment.^^^     If  a  State 


funds  are  insufficient  to  pay  both  classes  of 
creators.  Matter  of  Mock  (D.  C,  Miss.), 
35  Am.  B.  E.  9,  228  Fed.  94. 

New  Jersey  Landlord  and  Tenant  Act. — 
Under  this  section  and  the  New  Jersey  Land- 
lord and  Tenant  Act,  which  provides  that  no 
chattels  lying  upon  leased  premises  shall  he 
liable  to  be  taken  by ,  any  process  unless 
before  the  renewal  the  accrued  rent  shall 
be  paid,  and  giving  the  landlord  the  right  to 
distr-ain  the  goods  of  the  tenant  on  the 
demised  premises  for  rent,  a  landlord,  a:l- 
thoUgh  he  has  not  distrained  for  rent,  has 
a  prior  claim  for  rent  subject  to  the  costs 
agaiiist  the  bankrupt  tenant.  Matter  of 
Braus  (D.  C;,  N.  Y.),  37  Am.  B.  E.  594, 
23'3  Fed.  -835. 

The' landlord  is  merely  entitled  to  a  prefer- 
ence in  payment  out  of  the  tenant's  good's 
and  chattels  on  the  demised  premises  over 
other  creditors,  including  those  holding  execu- 
tions who  are  not  lien  holders.  Matter  of 
Spies-Alper  Co,  (D.  C,  N.  J.),  36  Am.  B. 
R.  470.  231  Fed.  535. 

207.  Hildreth  Granite  Go.  v.  Watervlict 
(N.  Y.  App.  Div.),  31  Am.  B.  (R.  703,  161 
N.  Y.  App.  l>iv.  420,  146  N".  Y.  Supp.  449. 

208.  Louisville  Woolen  Mills  v.  Johnson 
(C.  C.  A.,  6th  Gir.),  37  Am.  B.  R.  67,  228 
Fed.  606. 

209.  Collusive  assignment  of  mechanics' 
liens  to  sons  of  bankrupt  for  benefit  of 
bankrupti — cTwo  sons  of  a  bankrupt  father, 
who  clerked  for  him,  and  knew  of  nis  finan- 
cial ejrtremity,  a  day  or  two  before  he  exe- 
cuted an  assignment  for  the  benefit  of  cred- 
itors bought  up  mechanics'  liens  against  the 
bankrupt's  store  building  to  the  amount  of 
$2,000,  all  but  one  of  which  were  subject  to 
set-offs  on  book  accounts  for  material  sold 
by  the  bankrupt  out'  of  the  store  to  the 
original  claimants,  amounting  to  nearly 
$1,800,  and  with  the  money  the  original 
claimants  paid  the  bankrupt  the  book  ac- 
oounffs.  It  was  not  pretended  that  the  liens 
were  bought  up  by  the  sons  to  relieve  their 
father  from  financial  pressure,  nor  to  pro- 
tect their  individual  interests.  They  did  not 
buy  at  a  discount,  so  as  to  make  it  an  in- 


ducement, nor  did  they  satisfactorily  show 
that  they  purchased  with  their  own  money, 
the  property  of  one  ison  being  heavily  mort- 
gaged and  the  other  son  being  only  a  few 
years  out  of  college.  It  was  lield  that  in- 
stead of  the  account  being  used  by  set-off  to 
reduce  the  claims  to  about  $200,  leaving  that 
much  more  derivable  from'  the  real  estate 
by  the  creditors,  the  real  estate  was  allowed 
to  continue  burdened  with  liens  amounting  to 
$2,000 ;  that  it  was  a  collusive  scheme  be- 
tween the  father  and  sons  to  enable  the  father 
to  realize  on  the  book  accounts,  which  were 
thus  withdrawn  f roih  the  reach  of  creditors ; 
and  that  the  liens  were  not  valid  jh  the 
hands  of  the  sons  as  against  the  creditors 
.  except  the  one  claim  against  which  there  was 
no  book  account  to  set-off.  In  re  Kyte  (D. 
C,  Pa.),  25  Am.  B.  R.  337,  182. Fed.  166. 

210.  In  re  Consumers'  Coffee  Co.  (K.  C, 
Pa.),  18  Am.  B.  R.  50O,  151  Fed.  033. 

Cost  of  administration. —  Since  the  words 
"  of  estates "  and  "  bankruptcy  estates  "  as 
used  in  sections  62  and  64-b  respectively  re- 
lating to  the  -payment  of  costs  of  administra- 
tion, refer  to  the  unincumbered  assets  gen- 
erally as  distinguished  from  property  upon 
which  there  is  a  specific  lien,  only  such  costs 
as  are  necessarily  incident  to  the  preserva- 
tion of  the  particular  estate,  its  conversion 
into  money,  and  payment  thereof  to  the 
lienor,  are  entitled  to  payment  in  preference 
to  the  landlord's  lien  for  rent.  Matter  of 
Eauch  (D.  C,  Va.),  36  Am.  B.  R.  75,  226 
Fed.  982. 

211.  Priority  of  conditional  vendor.— 
Where  under  the  State  law  a  conditional 
vendor  has  no  priority  over  judgment' cred- 
itors without  notice,  and  since  section  47-a 
(2),  as  amended  in  1010,  places  the  trustee 
in  bankruptcy  in  this  class,  the  conditional 
vendor  has  no  priority  and  the  order  of  pay- 
ment provided  by  section  64  is  not  interfered 
with  by  not  allowing  the  conditional  vendor 
priority  of  payment.  In  re  Bazemore  (D.'C. 
Ala.),  26  Am.  B.  R.  494,  189  Fed.  236;  In  re 
Calhoun  Supply  Co.  (C.  C,  Ala.),  26  Am. 
B.  E.  528  189  Fed.  537.  Before  the  amend- 
ment to  the  bankruptcy  act,  the  trustee's  title 
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statute  gives  a  lien  for  wages  or  services,  and  the  persons  entitled  to  the  lien 
fall  within  the  clause  as  to  priority  of  claims  therefor,  the  extent  of  the  lien 
is  limited  by  the  provisions  oi  the  bankruptcy  act.^^^ 

0.  Priority  of  debts  due  the  State. — A  State  is  a  "  person  "  within  the  mean- 
ing of  this  clause,  and  a  debt  due  to  a  State  which  is  entitled  to  priority 
under  its  insolvency  laws  is  entitled  to  priority  against  the  debtor's  estate 
in  bankruptcy.''^^  But  in  the  case  of  a  debt  due  the  State,  the  priority  must 
be  created  by  a  State  law  of  the  same  general  character  as  the.  bankruptcy 
act.^"  A  debt  due  the  State  on  a  judgment  for  a  fine  is  not  entitled  to 
priority.^-^® 

d.  Conflicting  or  overlapping  State  priorities. —  An  interesting  question 
which  thus  far  has  received  little  attention  is,  the  effect  of  §  64-b  (5)  where 
the  State  statute  gives  priority  to  a  class  or  for  a  purpose  specified  in  the 
other  subdivisions  of  §  64rb.  On  principle,  it  would  seem  that  where  the 
Federal  statute  prescribes  a  class  as  entitled  to  priority,  as  "  workmen,  clerks 
or  servants,"  no  overlapping  State  statute  having  the  same  purpose  but  defin- 
ing the  class  in  different  words  should  apply.^^®  Thus,  it  has  been  well  said 
by  Judge  Lowell :  "  Where  both  a  State  law  and  the  bankrupt  act  give  priority 
to  the  same  class  of  debts,  the  bankrupt  act  not  only  controls  the  State  law  in 
case  of  absolute  conflict  between  the  two,  but,  by  its  express  regulation  of  these 


as  against  a  claim  under  an  unrecorded  condi- 
tional sale,  though  the  State  law  required 
record,  did  not  prevail.  Crucihle  Steel  Co. 
V.  Holt  (a  C.  A.,  6th  Oir.),  23  Am.  B.  E. 
302,  174  Fed.  127.  It  vas  to  obviate  this, 
among  other  things,  that  section  47,  clause 
2,  suhdivision  a,  of  the  act  was  amended 
by  inserting  the  wofds  "And  such  trustees, 
as  to  all  property  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy  court, 
shall  be  deemed  vested  with  all  the  tights, 
remedies  and  powers  of  a  creditor  holding 
a  lien  by  legal  or  equitable  proceedings 
thereon." 

Under  the  law  of  Kentucky,  the  sale  of  a 
computing  scale  to  a  bankrupt  upon  a  con- 
tract, which  was  never  recorded,  providing 
that  title  should  remain  in  the  vendor  until 
the  agreed  price  was  fully  paid,  constitutes 
a  sale  and  mortgage  back  to  the  vendor  to 
secure  the  price,  and  the  vendor  has  a  pre- 
ferred claim  as  against  the  scale  or  its  pro- 
ceeds under  subdivision  6  of  this  section  of 
the  bankruptcy  act.  In  re  I^ausman  (D.  C, 
Ky.),  25  Am.  B.  B.  186,  183'  Fed.  647. 

212  Matter  of  Crawford  Woolen  Co.  (D. 
C,  W.  Va.),  34  Am.  B.  R.  223,  218  Fed. 
951.  -  ','■''-' 

213  In  re  Western  Implement  Ca.  (D.'  C, 
Minn.  K;  22  Am.  B.  E.  M7,  166  Fed.  576, 
afiFd.  171  Fed.  81,  96  C.  C.  A.  185. 

214.  State  statutes  requifing  debts  of  in- 
solvents to  be  paid  to  State.-^In  the  ease 
of  In  re  Devlin  (D.  d,  Kan.),  34  Aim.  B.  R. 
8*3,  1»0  Fed.  170,  the  judge  said:  "  It  is  not 
thought  that  provision  of  the  statutes  of  the 
State  which  requires  all  debts  due  the  State 
to  be  paid  as  a  claim  of  the  third  class  oiit 
of  the  estate  qf  a  deceased  person,  is  a  law  of 
such  general  nature  or  so  related  to  the  sub- 


ject in  hand  that  it  can  be  given  weight  here 
in  determining  the  right  Of  the  State  to 
priority  of  payment  of  its  demands  arising 
under  the  provisions  of  clause  5,  §  64-b,  of  the 
Bankruptcy  Act."  This  question  was  expressly 
ruled  upon  by  the  circuit  court  of  appeals 
for  the  first  circuit  in  Derby  v.  Worcester 
Coilnty  (C.  O.  A.,  1st  Cir.),  4  Am  B.  K.  496, 
102  Fed.  808,  42  C.  C.  ~A.  637,  where  Judge 
Putnam,  delivering  the  opinion  of  the  court, 
said :  "  We  are  unable  to  conceive  of  any  pri- 
ority to  which  any  one  may  be  entitled  by 
the  laws  of  a  State,  under  section  64  of  the 
Bankruptcy  Act,  unless  it  be  a  priority  cre- 
ated by  insolvent  laws  of  that  character.  It 
is  true  that  priorities  are  often  created  by 
State  statutes  relating  Ijo  the  administration 
of  estates  of  deceased  persons,  and  also  to  pro- 
ceedings for  winding  up  corporations;  but 
such  laws  are  not,  of  that  general  chara,cter 
which  can  be  supposed  to  be  within  the  pur- 
view of  the  provision  of  the  Bankruptcy  Act 
which  is  concerned  here.  Of  course  statutes 
touching  assignments  for  the  benefit  of  cred- 
itors must  be  classed  with  insolvency  laws, 
strictly  so  called.  It  is  settled  that  State 
insolvency  laws  are  not  annulled  by  the 
enactment  of  a  Bankruptcy  Act,;  and  that  the 
only  effect  of  9Uoh  enactment  is  to  suspend 
their  operation,  so  that  they  become  operative 
again,  without  re-enactment  when  the  Bank- 
ruptcy Act  is  repealed."  Butler  v.  Gorely, 
1416  U.  S.  303,  36.  L.  Ed.  981,  13  Sup.  Ct  84. 

215.  In  re  Alderson  (D.  C,  W.  Va.),  3 
Am.  B.  E.  544,  98  Fed.  588. 

ai6;  Thus,  see  In  re  Eouse  (D.  C,  111.),  1 
Am.  B.  E.  231,  91  Fed.  514;  In  re  Union 
Planing  Mill,  2  N.  B.  N.  Eep.  384;  In  re 
Shaw  (D.  C,  Pa.),  6  Am.  B.  R.  501,  109 
Fed.  782. 
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priorities,    excludes   the   State   law   altogether."  ^^^     This   distinction   seems 
somietiines  to  have  been  overlooked. ^^* 

e.  liens. — As  previously  stated,  mere  liens  are  not  priorities.  They  stand 
or  fall  as  liens,  as  where  under  a  statute  &  distress  for  rent  creates  a  lien 
upon  the  property  distrained,  the  lessor  has  no  lien  upon  the  property  if  the 
proceeding  was  instituted  after  the  lessee  was  adjudicated  a  bankrupt,  but  is 
entitled  to  his  rent  as  a  preferred  claim  out  of  the  proceeds  of  the  sale  of 
property.^^^  Other  cases  illustrating  this  distinction  will  be  found  in  the 
foot-note.='2o 

f .  Attorney's  liens. —  Liens  of  attorneys  on  the  pi!oceeds  of  litigations  insti- 
tuted prior  to  bankruptcy,  have  been  recognized,  as  where  an  attorney  fore- 
closed a  mechanic's  lien  for  a  debtor  prior  to  his  bankruptcy,  and  the  amount 
recovered  was  turned  over  to  his  trustee,  it  was  held  that  the  attorney  was 
entitled  to  rea:sonable  compensation  out  of  the  proceeds  of  the  recovery.^' 


217.  In  re  Lewis  (D.  C,  Mass.),  4  Am. 
B.  R.  51,  99  Fed.  935. 

218.  See  in  re  Byrne  (D.  C,  Iowa),  3 
Am.  B.  E.  268,  97  Fed.  762;  In  re  Lawler 
(D.  C,  Wash.),  6  Am.  B.  R.  184, 110  Fed.  135, 

219.  a  re  Cramond  (D.  C.,  N.  Y.),  17 
Am.  B.  E.  22,  145  Fed.  966;  Mott  v.  Wissler 
Mining  Oo.    (C.  C.   A.,   4th   Cir.),,  14   Am. 

B.  E.  321,  135  Fed.  697;   In  re  Austin   (D. 

C,  Hawaii),  13  Am.  B.  R.  136,  2  U.  S.  (D.  C, 
Hawaii),  210;  In  re  Thaekara  Mfg.  Co.  (D. 
C,  Pa.,),  15  Am.  B.  E.  258,  140  Fed.  126; 
Matter  of  Federal  Biscuit  Co.  (C.  C.  A.,  2d 
Cir.),  33  Am.  B.  E.  273,  218  Fed.  753. 

Where  property  was  converted  by  a  bank- 
rupt prior'  to  adjudication  and  mingled 
with  the  other  assets,  the  trustee  t3jes 
such  assets  subject  to  the  claim  of  the 
owner  of  the  property  converted,  and  such  ' 
owner  is  entitled  to  priority  of  payment 
from  the  proceeds  of  the  sale  thereof.  Erie 
Eailroad  Co.  v.  Dial  (C.  C.  A.,  6th  Cir.), 
15  Am.  B.  E.  559,  140  Fed.  689. 

Equitable  assignment. — A  legatee  assigned 
his  interests  in  the  estates  of  his  father  and 
grandfather  as  security  for  the  payment  of 
certain  notes  and  thereafter  certain  other 
creditors  having  attached  his  interest  in 
said  estates,  the  assignee  wrote  a  letter  ap-- 
proved  by  such  legatee,  to  the  attorney  for 
the  attaching  creditors  agreeing  that  after 
payment  of  his  debts;  costs  and  expenses, 
the  assignee  woula  pay  the  claims  of  such 
attaching  creditors  "  from-  the  money  coming 
into  (their)  hands  on  account  of"  said  as- 
signor, whereupon  the  attachment  was  with- 
drawn. Subsequently  such  legatee  went  into 
bankruptcy.  It  was  held  that  said  assignment 
was  a  mortgage  only,  and  that  the  promise 
of  the  assignee  was  merely  to  pay  over  any 
excess  whidi  might  come  into  its  hands,  and 
did  not  operate  as  an  equitable  assignment 
of  the  fund,  nor  give  said  attaching  creditors 
any  preference  in  payment  out  of, such  fund 
in  the  hands  of  the  trustee  in  bankruptcy. 
In  re  Ballantine  (C.  C.  A.,  3d  Cir.),  26  Am. 
B.  R.  275,  186  Fed.  91. 


Lien  on  distrainable  assets. —  in  re  Duble 
(D.  C,  Pa.),  9  Am.  B.  E.  121,  117  Fed.  794; 
In  re  Bourlier  Cornice  &  Roofing  Co.  (D.  C, 
Ky.),  13  Am.  B.  R.  585,  133  Fed.  958. 

In  Pennsylvania  when  the  intention  to 
so  consider  them  is  made  clear  in  the  con- 
tract^ between  lessor  and  lessee,  sums  by 
way  of  taxes,  etc.,  will  be  considered  as 
rent  and  may  be  distrained  for  by  the  land- 
lord and  are  entitled  to  preference  over 
liens  by  execution  or  otherwise.  In  such 
a  case  the  lessor  upon  filing  a  claim  against 
the  bankrupt  lessee  is  entitled  to  priority 
over  general  creditors  for  the  whole  amount 
of  rent  due,  including  taxes.  McCann  v. 
Evans  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  R. 
47,  185  Fed.  93. 

In  determining  whether  a  landlord  is  entitled 
to  priority  of  payment  for  rent  in  arrears, 
the  sole  question  is  whether,  under  the  State 
law  of  the  State  in  which  the  property  is 
situated,  the  rent  is  under  such  circumstances 
a  preferred  claim.  Thus,  where,  at  the  time 
of  adjudication,  the  bankrupt  owed  rent 
which  was  then  due  and  in  arrears,  and 
there  were  at  the  time  of  such  adjudication 
distl-ainable  goods  on  the  premises,  the  land- 
lord, not  having  distrained  for  rent  before 
the  filing  of  the  bankruptcy  petition,  was 
not  entitled  to  a  landlord's  lien  under  the 
Maryland  law,  and  so  could  not  have  a 
preferred  claim  in  bankruptcy  out  of  the 
proceeds  of  sale  of  the  goods  'by  the  trustee, 
by  filing  a  petition  with  the  bankruptcy 
court  asking  for  preferential  payment  or  in 
the  alternative  for  permission  to  distrain 
on  the  said  goods.  In  re  Chandron  &  Peyton 
^D.  C,  Md.),  24  Am.  B.  R.   811,  180  Fed. 

220.  In  re  KerBy-Dennis  Co.,  95  U.  S.  116, 
2  Am.  B.  R.  402;  In  re  Lowensohn  (D.  C, 
N.  Y.),  4  Am.  B.  R  79,  101  Fed.  776;  In  re 

fl'S^^'fJ^  ?■   ^•'   ^d   Cir.),   4   Am.    B.   R. 
126,   102   Fed.   291;   In  re  Mitchell    (D.   C, 
DeL),  8  Am.  B.  R.  324,  116  Fed.  87 
,T?*J;  ^t",^/  °*  ^o'^ey  Island  Lumber  Co. 
803'  ■''  ^^  ^™-   ^-  ^-  ^^^'  ^^^  ^^- 
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g.  Fees  and  expenses  of  general  assignees  and  receivers  and  their  attorneys. — 
A  general  assignment  for  the  benefit  of  creditors  is  not  in  itself  a  fraudulent 
act  although  it  is  an  act  of  bankruptcy,  and  if  such  an  assignment  be  honestly 
made  for  the  purpose  of,  applying  all  the  assignor's  property  to  the  payment 
of  his  debts,  the  assignee  who  accepts  the  trust  in  good  faith  and  executes  it 
intelligently,  successfully  and  honestly,  is,  entitled  to  be  paid  a  fair  and 
reasonable  compensation  for  his  services  and  those  of  his  attorneys,  out  of  the 
assets  turned  over  by  him  to  the  trustee  in  bankruptcy  of  his  assignor.*'^ 
But  it  must  appear  that  the  services  rendered  were  an  actual  benefit  to  , the 
estate,^^  and  that  the  assignment  was  not  made  for  the  purpose  of  avoiding 
inevitable  bankruptcy.^^*  If  the  assignment  be  actually  fraudulent,  and:  the 
assignee  be  a  party  to  the  fraud,  he  has  no  right- to  priority  .in  bankruptcy 
proceedings,^^'  nor,  indeed,  to  prove  a  claim  as  a  general  creditor.  ,  There  are 
rulings  to  the  effect;  that  if  an  assignee  has  been  permitted  by  thes  court  to 
retain  possession  of  the.  property  assigned  from  the  filing  of  the  petition  in 
bankruptcy  until  the  adjudication,  he  is  entitled  to  compensation  as  a  qwisi 
receiver.*^®  The  United  States  Supreme  Court  has  disapproved  the  doctrine, 
that  a  general  assignment  for  creditors,  valid  under  a, State  statute,  is  con- 
structively fraudulent,  and  has  held  that  a  claim  for  services  rendered  by  or 
for  an  assignee,  which  were  beneficial  to  the  estate,  is  entitled  to  priority  of 
payment,  and  that  a  charge  for  preparing  the  necessary  papers  for  the 
assignment  is  a  provable  debt,  but  that  a  charge  for  services,  in  resisting  an 
adjudication  in  bankruptcy  against  the  assignor  is  not  provable.*^''  There 
is,  perhaps,  a  distinction  between  a  corporation  which  cannot  file  a  voluntary 
petition  and  one  which  can;  but  the  distinction  may  be  overcome  by  recal- 
citrancy, evidencing  an  intent  to_.  deprive  creditors  of  rights  given  them  by 
the  Federal  laws.^^*  The  same  test  would  doubtless  determine  the  right  of 
a  receiver  of  an  insolvent  corporation  ^?'-v-,he  being  technically  named  by 
the  State  court — to  the  fees  allowed  by  the  State  law;  though  since  such  a 
receivership  is  now  an  act  of  bankruptcy,^"  the  strict  rule  applicable  to 

222.  Summers  v.   Abbott    (C.   C.   A.,   8tl;  ,^  paid  were  not  disturbed,  aee  In  re  Scholtz 

Cir.),  10  Am.  B.  R.  254,  122  Fed.  36;  In  rja  f  (D.C.,Iowa),5  Am.B.  E.  782, 106  Fed.  834. 

Pattee    (D.   C,   Conn.),   16  Am.  B.  K.  4m,  ^■-     226.  Matter   of  Harson    (Ref.,  E.   I.),   11 

143  Fed.  9«4;  In  re  Hersey   (D.  C,  Iowa),  Am.    B.    R.    514;    Matter   of   Gladding   Co. 

■22  Am.  B.  E.  856,  171  Fed.  998.             ,  (Ref.,  R.  I.),  9  Am.  B.  R.  171. 

Costs  in  an  attachment,  which   was   dis-  827. '  Randolph  v.  Scruggs,  190  U.  S.  533, 

solved  imder  §   67-f  and  was  of  no  benefit  10  Am.  B.  R.  1,  47  L.  Ed.  1165,  23  Sup.  Ct. 

to  theibankrupt  estate  should  not  be  allowed  710;  Summers  v.  Abbott  (C.  C.  A.,  8th  Cir.) , 

as  a  preferred  claim  under  §  64^b,  subdi  1  or  10  Am.  B.  R.  254,  122  Fed.  36. 

subd.  5.    Matter  of  Rood   (Ref.,  Minn.),  34  228.  See  In  re  Lock-Stub  Check  Co.   (Ref., 

Am.  B.  E.  273.  N.  Y.),  5  Am.  B.  E.  106rn;  In  re  Peter  Paul 

823.  In  re  Zier  &   Co.    (D.   C,  Ind.),   11  Book  Co.   (D.  C,  N.  Y.),  5  Am.  B.  E.  106, 

Am.  B.  E.  527,  127  Fed.  399;  In  re  Allison  104  Fed.  786. 

Lumber  Co.   (D.  C,  Ga.),  14  Am.  B.  E.  78,  229.  Compare  Mauran  v.  Crown,  etc.,  Co. 

137  Fed.  643.  (Sup.  Ct.,  E.  L),  6  Am.  B.  E.  734,  50  Atl. 

884.  Matter  of  Congdon    (D.  C,  Minn.),  331,23  E.  I.  324. 

11   Am.  B.  E.   219,   129   Fed.  478,   affd.    15  Claim  for  debts   incurred   by   receiver   of 

Am.  B.  E.  46,  142  Fed.   102,  citing  Collier  private  corporation. —  Debts  incurred  by  the 

on  Bankruptcy  (4th  ed.),  p.  464.  receiver    of    a   private   corporation,    not    in 

825.  In   re   McCauley,    2   N.    B.    N.    Rep.  preserving    its    property    but    in    operating 

1089;  Steames  v.  Flick  (D.  C,  Ohio),  4  Am.  and  adding  to  it,  will  not  be  allowed  prior- 

B.  R.  723,  103  Fed.  919;  Wilbur  v.  Watson  ity  over  ihe  claims   of  bondholders   of  the 

(i).  C,  R.  I.),  7   Am.  B.   E.   54,   111   Fed.  corporation    having   liens   on    its,   property. 

4«3;  Jn  re  Chase    (C.   C.  A.,   1st  Cir.),   10  In  re  Benwood  Brewing  Co.  (D.  C,  W.  Va.), 

Am.   B.   R.   677,    124   Fed.    753;    Matter   of  29  Am.  B.  E.  759,  202  Fed.  326. 

Harson    (Eef.,  E.  I.).   11   Am.  B.   R.   515.  830.  See  Bankr.  Act,  §  3-a  (4),  as  amended 

For  case  of  doubtful  authority  where  fees  in  1903. 
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general  assignees  may  apply  instead.  But  if  the  fees  have  been  aetnally 
paid  to  the  assignee,  before  notice  of  bankruptcy  or  in  pursuance  of  an  order 
of  a  court,  the  trustee  in  bankruptcy  cannot  procised  to  collect  summarily; 
he  must  collect  by  suit.*^^  So,  the  right  of  a  trustee  to  retaipn  a  part  of  the 
assets  of  an  estate  as  compensation  for  services  rendered  and  expenses 
incurred  prior  to  the  bankruptcy  in  attempting  to  effect  a  composition  with  the 
crieditOrs,  may  not  be  determined  by  a  summary  order,  but  the  trustee  must 
bring  a  plenary  suit  to  determine  the  fights  of  the  parties.^^  What  goes 
belfore  does  not,  of  . course,  apply  where  the  assignment  or  receivership  is 
more  than  four  months  before  the  bankruptcy;  in  such  a  case,  the  adminis- 
tration continues  in  the  State  court. 

h.  Sheriff's  fees.^— One  of  the  most  difficult  questions  which  haa  arisen 
under  the  present  law  is  whether  a  sheriff  has  priority  for  his  fees  and  dis- 
bursements after  the  property  seized  by  him  vests,  clear  of  the  lien  of  the 
execution  or  attachment,  in  the '  bankrupt's  trustee.  As  a  rule,  a  sheriff  must 
proceed  under  an  execution  or  warrant  of  attachinent  delivered  to  him;  in  ease 
he  seizes,  he  must  insure  and  safely  keep  the  property ;  he  may  be  liable  in 
damages  if  he  fails  so  to  do.  Yet,  if  the  lien  of  his  attachment  or  execution 
is  avoided  by  a  bankruptcy  within  four  months,  he  is  obliged  to  surrender 
to  the  trustee,  and,  it  has  been  claimed,  without  right  even  to  reclaim  his 
disbursements.^^*  On  the  other  hand,  the  creditor  represented  by  the  sheriff 
was  probably  seeking  to  obtain  an  advantage,^**  and  the  general  creditors 
should  not  be  corapelled  to  pay  his  bill.  Thus,  if  the  lien  creditor  or  his 
attorney  is  not  financially  responsible,  the  sheriff  may  fall  between  two 
stools.  The  equities  —  of  the  sheriff  on  the  one  hand  and  of  the  general 
creditors  on -the  other — are  equally  strong,  though  the  rules  discussed  in 
the  two  previous  paragraphs  do  not  apply,-  the  sheriff  not  being  a  willing 
party  to  a  fraud  on  the  law  as  are  usually  a  general  assignee  and  his  attorney. 
The  question  is  not  yet  authoritatively  settled.  Cases  under  the  former  law 
quite  uniformly  went  against  the  sheriff.^**  Those  under  the  present  law 
quite  evenly  balance.^*  J.t  is  impossible,  however,  to  distinguish  them;  it  is 
only  possible  to  suggest  therefrom  the  following  tests  which,  when  applied 
to  a  given  case,  may  aid  in  determining  the  sheriff's  right  to  payment  in  full : 
(1)  has  the  sTieriff-a  lien  for  hisfees  at  the  time  the  petition  is  filed;  (2) 
if  so,  is  it  a  lien  that  survives  the  bankruptcy  ?  In  either  event,  the  property 
comes  to  the  trustee  charged  with  such  lien  and  the  sheriff's  fees,  must  be 

231.  Comingor  V.  Louisville  Trust  Co.,  184  v.   Hill,   Fed.   Cas.    18,206;    In   re   Fortune 

U.  S.  18,  7  Am.  B.  R.  421,  46  L.  Ed.  413,  22  Fed.   Cas.   4,955;    In   re  Preston,   Fed.   Cas. 

Sup.  Ct.  293.    Compare  In  re  Klein  &  Co.  (D.  11,394;    In   re   Jenks,    Fed.    Cas.    7,276;    In 

C,  N.  Y.),  8  Am.  B.  R.  559,  116  Fed.  523.  re   Ward,   Fed.   Cas.    17,145;    In    re   Hatje, 

832.  In  re  Hersey   (D.  C,  Iowa),  22  Am.  Fed.  Cas..  6,215.     Apparently  contra:     In  re 

B.  R.  856,  171  Fed.  998.  Housberger,  Fed.  Cas.  6,734;  Piatt  v.  Stewart 

233.  In  re  Young   (D.  C,  N.  Y.),  2  Am.  Fed.  Cas.   11,  220;   In  re  Foster,  Fed.  Cas 
B.  R.  673,  96  Fed.  606.  4,960.  .         .  v.a.». 

Fees  of  a  sheriff,  accruing  on  a  writ  of  238.  In   re  Lewis    (D.   C,  Mass.),   4  Am. 

attachment    founded    on    a    provable    debt  B.   R.  51,  99  Fed.  935;   In  re  Beaver  Coal 

and  issued  before  the  commencement  of  pro-  Co.   (C.  C.  A.,  9th  Cir.),  7  Am.  B.  R.  542 

ceedings    in    bankruptcy,     are    entitled    to  113  Fed.  880,  affg.  s.  c.,  6  Am.'  B.'  R.'  404* 

priority   of    payment,    where    such    priority  lOY  Fed.  98;  In  re  Young   (D.'  C.    N    Y  )' 

is  given  under  the  Massachusetts  inaolvency  2  Am.  B.  R.  673,  96  Fed    606  ■"  In '  re  Allen 

laws.    In  re  Lewis  (D.  C,  Mass.),  4  Am.  B.  (D.  C,  Cal.),  3  Am.  B.  R.  38  '96  Fed    612- 

R.  51,  99  Fed.  935.  Matter  of  Moncrief  Mfg.  Co     (Ref     R    I  )' 

234.  See,  generally,^  under  Sections  Sixty  31    Am.   B.   R.   674.     For   a   review   o'  the 
and  Sixty-seven  of  this  work.                          •  cases,  see  In     re  Jenninss    (Ref     N   V »    s 

235.  In  re  Davis,  Fed.  Cas.  3,6i6;   Zeiber  Am.  B.  R.  358.  "  '' 
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paid.  Or,  if  the  sheriff  has  no  lien  or  it  is  avoided  iby  the  bankruptcy, 
(3)  is  there  any  State  statute  that  gives  the  sheriff  a  priority?  If  not,  his 
claim  to  priority  for  his  fees  will  be  disallowed.  It  is  important  to  note  that 
a  sheriff's  lien  or  priority  may  exist  and  yet  th^  .gr^ditor's  fall.  In  the 
ultimate  analysis,  the  question  turns  solely  on  what  the  State  law  is. 

i.  Sheriff's  disbursements. —  These  may  sometimes  be  paid  when  his  fees  are 
not..  This,  however,  is  also  on  the  theory  that  he  is  a  custodian  or  that  his 
service  has  "been  beneficial  to  the  estate,  i.  e.,  under  §  64-b  (1).^^^  The  cases 
under  the  law  of  1867  are  quite  numerous  and  are  still  authorities.^** 

j.  Other  illustrative  cases. — As  will  be  noticed  from  the  cases  cited  there  is 
some  confusion  in  the  cases  and  they  cannot  always  be  reconciled.^**  Special 
deposits  in  banks  and  trust  funds  in  the  hand$  of  bankrupts  are,  under 
some  circumstances,  entitled  to  priority  of  payment;  but  a  treasurer  of  a 
municipal  corporation  who,  under  authority  of  law,  deposits  public  moneys 
in  a  bank  which  becomes  bankrupt,  is  not  a  special  depositor  entitled  to  be 
first  paid  out  of  the  funds  of  the  estate..^*  State  statutes  frequently  accord 
to  creditors  maintaining  actions, ,  in  behalf  of  all  creditors,  to  set  aside  trust 
deeds  and  transfers  of  insolvent  debtor's  property,  preferences  by  lien  or 
otherwise  upon  the  property  affected ;  in  such  cases  the  liens  or  priorities  are 
to  be  preserved,  and  the  creditors  are  entitled  to  priority  of  payineht.^^  An 
award  by  a  State  industrial  commission  against  a  bankrupt,  for  personal 
inJTiTies  to  an  employee,  is  not.  entitled  to  priority  under  this  subdivision, 
taken  in  connection  with  a  State  law  providing  that  the  right  of  compensa- 
tion given  shall  have  the  same  preference  or  lien  against  the  assets  of,  the 
employer  as  allowed  by  law  for  a  claim  for  unpaid  wages.^*^ 

237.  Compare  In  re  Lengert.  Wagon  Co.  240.  Priority  of  bank  deposits.— In  re 
(D.  C,  N.'  y.),  6  Am.  B.  K.  535,  110  Fed.  Smart  (D.  C.,  Ohio),  14  Am.  B.  R.  672, 
927;  In  re  Francis- Valentine  Co.  (C.  C.  A.  136  Fed.  974.  gee  also  Deere  Plow  Co.  v. 
9th  Cir.),  2  Am.  B.gE.  522,  94  Fed.  793.  McDavid    (C.   C.  A.,   8th  Cir.),   14  Am.  B. 

238.  In  re  Fortune,  Fed.  Cas.  4,955;  In  E.  653,  137  Fed.  802;  In  re  Brunsing,  Telle 
re  Ward,  Fed.  Cas.  17,145;  In  re  Jenkg,  &  Postal  (D.  C,  Cal.),  22  Am.  B.  E.  129, 
Fed  Cas.  7,276;  Zeiber  v.  Hill,  Fed.  Cas.  169  Fed.  668,  holding  that  the  .special  de- 
18,206';  In  re  Holmes,  Fed.  Cas.  6,631.  posit  or  trust  property  must  be  traced  into 

239.  In  re  Wright  (D.  C,  Mass.),  2  Am.  the  hands  of  the  trustee  as  part  of  the 
B.   E.   592,   95   Fed.    807;    In   re   Goldstein  bankrupt's  estate. 

(Ref.,  Pa.),  2  Ami  B.  E.  603;  In  re  Daniels  241.  In  re  Goldberg,  (D.  C,  Me.),  16  Am. 

(D.  C,  E.  I.),  6  Am.-B.  E.  699,  110  Fed.  B.  E.  521,   144  Fed.   566;   Moore  v.   Green 

745;  111  re  Matthews   (D.  C,  Ark.),  6  Am.  (0.  C.  A.,  4th  Cir.),  16-Am.  B.  E.  648,  145 

B.  E.  96,  109  Fed.   603;   In  re  Meyers    (D.  Fed.  480. 

C,  Pa.),  4  Am.  B.  R.  536,  102  Fed.  869;  242.  Matter  of  Rockaway  Soda  Water 
Central  Trust  Co.  v.  Lueders  &  Co.  (C.  C.  Manufacturing  Co.  (D.  C,  N.  Y.),  36  Am. 
A.,  6th Cir.),  34  Am.  B.  E,  61,  221  Fed.  829.       B.  R.  640. 
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DECLARATION  AND  PAYMENT  OF  DIVIDENDS. 

§  65.  Declaration  and  Payment  of  Dividends. —  a  Dividends  of  an 
equal  per  centum  shall  be  declared  and  paid  on  all  allowed  claims, 
except  such  as  have  priority  or  are  secured. 

fc  The  first  dividend  shall  be  declared  within  thirty  days  after  the 
adjudication,  if  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  which  have  priority  and  such  claims  as 
have  not  been,  but  probably  will  be,  allowed,  equals  five  per  centum 
or  more  of  such  allowed  claims.  Dividends  subsequent  to  the  first 
shall  be  declared  upon  like  terms  as  the  first  and  as  often  as  the 
amount  shall  equal  ten  per  centum  or  more  and  upon  closing  the 
estate.  Dividends  may  be  declared  oftener  and  in  smaller  proportions 
if  the  judge  shall  so  Order:  Provided,  That  the  first  dividend  shall 
not  include  more  than  fifty  per  centum  of  the  money  of  the  estate 
in  excess  of  the  amount  necessary  to  pay  the  debts  which  have  priority 
and  such  claims  as  probably  will  be  allowed:  And  provided,  further, 
That  the  final  dividend  shall  not  be  declared  within  three  months 
after  the  first  dividend  shall  be  declared*  » 

c  The  rights  of  creditors  who  have  received  dividends,  or  in  whose 
favor  final  dividends  have  been  declared,  shall  not  be  affected  by  the 
proof  and  allbwance  of  claims  subsequent  to  the  date  of  such  payment 
or  declarations  of  dividends ;  but  the  creditors  proving  and  securing 
the  allowanceof  such  claims  shall  be  paid  dividends  equal  in  amount 
to  those  already  received  by  the  other  creditors  if  the  estate  equals 
so  much  before  such  other  creditors  are  paid  any  further  dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  a 
court  without  the  United  States  and  also  by  a  court  of  bankruptcy, 
creditors  residing  within  the  United  States  shall  first  be  paid  a  divi- 
dend equal  to  that  received  in  the  court  without  the  United  States  by 
other  creditors  before  creditors  who  have  received  a  dividend  in 
such  court  shall  be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt  estate 
any  greater  amount  than  shall  accrue  pursuant  to  the  provisions  of 
this  acti 


*  Amendments  of  1903  in  italics. 
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Anologous  piovisions:     In  XT.  S.:     As  to  first  and  subsequent  dividends,  Act  of  1867,  §§  27, 
28,  R.  S.,  §§  5092,  5093;   Act  of  1841,  §   10;   Act  of   1800,  §§  29,  30;   As  to  filing 
accounts  preparatory  to  final  dividend,  Act  of  1867,  §  27,  E,  S.,  §  5096;  As  to,  rights 
of  creditors  whose  claims  are  allowed  after  first  dividend,  Act  of  1867,  §  28,  K.  S., 
§  5097;  Act  of  1841,  §  10. 
InEng.:     Act  of  1883,  §§  58-63;  General  Uules  232-234,  273  (11)  (12). 
Cross-references:     To  the  law:     Referees  to  declare  dividends  and  to  prepare  and  deliver 
dividend  sheets  to  trustees,  §  39-a(l). 
Paywent  o£  dividends  by  trustees  by  check  or  draft,  §  47-a(4)  ;  payment  withinten 

days  after  declaration,  §  47-a(9). 
Final  meeting  of  creditors  when  estate  is  closed,  §  55. 
Proof  and  allowance  of  claims,  §  57. 

Notice  to  creditors  of  declaration  abd  time. of  payment  of  dividends,  §  58-a  (5). 
Unclaimed  dividends  'to  be -paid'  into  court;  §  66. 
To  the  General  Orders:     Payment  of  moneys  deposited  by  check  or  warrant,  signed 'by 

clerk,  or  trustee,  and  countersigned  by  judge  or  referee,  XIX. 
To  the  Forms:     List  of  claims  and  divid,ends  to  be  recorded  by  referee   and  by  him 
delivered  to  trustee.  No.  40. 
Notice  of  dividend;  creditor's  letter  to  trustee.  No.  41. 
See  also  Supplementary  Forms;  Hagar  and  Alexander's  Bankruptcy  Forms. 
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I.  DIVIDENDS  GENERALLY. 

a.  Comparative  legislation.— The  English  law  is  and  our  law  of  1867  was 
far  more  elaborate  in  their  provisions  on  this  subject.  Some  useful  sug- 
gestions will  be  found  in  them.^  The  present  section  differs  from  those  of 
the  former  law  chiefly  in  being  more  elastic.  Dividends  may  now  be  declared 
at  irregular  intervals.  The  amount  on  handy,  not  the  time  elapsed  since  the 
bankruptcy,  is  the  real  test;  though  this  rule  has  been  soniewhat  modified 
by  the  proviso  clauses  added  by  the  amendatory  act  of  1903. 

1.  See  "Analogous  Provisions,"  ante. 
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b.  Cross-references,— Some  of  the  subjects  treated  in  this  oonnection  in  the 
law  of  1867  are  found  elsewhere  in  the  present  law.  Thus,  of  the  method 
of  declaring  dividends,^  and  of  paying  of  dividends;*  also  of  the  notice 
to  creditors  of  the  declaration  and  payment  of  dividends.*  The  meaning 
of  "dividend"  is  also  discussed  in  section  one  of  this  work;  the  disposition 
of  unqlaimed  dividends  is  fixed  by  §  66.  . 

c.  Declaration  of  dividends. —  Subsection  a  provides  for  the  declaration  aind 
payment  of  dividends  on  all  allowed  claiifis,  except  such  as  have  priority  or 
are  secured.  The  meaning  of  this  clause  has  been  much  discussed.  It  has 
been  held  a  definition  of  "  dividends."  ^  It  is  rather  the  declaration,  found 
in  all  bankruptcy  laws,  that  each  creditor  of  the  same  class  shall  receive  his 
pro  rata  of  the  bankrupt's  assets.*  The  subsection  was  of  considerable  impor- 
tance prior  to  the  amendatory  act  of  1903 ;  the  cases,  which  are  by  no  means 
uniform,  are  collected  in  the  foot-note.'  The  status  of  creditors  entitled  to 
priority  and  the  order  of  payment  has  already  been  considered;*  so  also  of 
secured  creditors.*  The  former  are  never  entitled  to  "dividends"  in  the 
restricted  sense  here  employed;  the  latter  only  after  they  have  realized  on 
their  securities  or  had  their  value  otherwise  determined. ■^*'  Both  classes  are 
"creditors"  as  defined  in  §  1  (9),  and  for  the  purpose  of  computing  com- 
missions undej"  §§40  and  48,  as  amended. 

II.  FIRST  AND  SUBSEQUENT  DIVIDENDS. 

a.  Time  and  amount. —  Subsection  b  provides  for,  the  time  of  "declaring 
the  first  dividend,  and  the  amount  thereof,  and  regulates  all  subsequent 
dividends.  The  statute  seems  full  and  clear  and  is  thought  to  be  mandatory. 
The  first  dividend  must  be  declared  within  thirty  days  after  the  adjudica- 
tion, if  a  dividend  of  five  per  cent,  can  (after  deducting  sufficient  to  pay 
priorities)  be  paid  on  all  claims  whether  allowed  or  not.  In  doing  so,  claims 
scheduled  but  not  yet  allowed  must  be  included.^'  The  second  dividend 
must,  subject  to  the  proviso  clauses  of  the  amendatory  act  of  190'3,  be  declared 
as  soOn  as  there  is  enough  to  pay  10  per  cent,  more;  and  so  on  until  the 
funds  of  the  estate  are  entirely  distributed.     This  accords  with  the  policy  of 

2.  Bankr.  Aet,  §  39-a(l).  sums   to   be   paid   upon    secured   claims    or 

3.  Bankr.  Act,  |  47 'a (4)  (9).  other   claims   entitled   to    priority    are    not 

4.  Bankr.  Act,  §  58-a(5).  "  dividends  "upon  which  the  trustee  or  ref- 

5.  See  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  eree  may  receive  a  commission,  disapprov- 
B.  R.  322.  ing  In  re  Barber   (D.  C._,  Minn.),  3  Am.  B. 

Definition. —  A     dividend     in     bankruptcy  R.  306,  97  Fed.  547. 

has  been  defined  as  a  parcel  of  funds  aris-  8.  See  discussion  under  Section  Sixty-four 

ing  from  the  assets  of  the  estate  rightfully  of  this  work. 

allotted   to    the    creditor    entitled   to    share  9.  See  discussion  under  Section  Fifty-seven 

in  the  fund,   whether   in   the   same  propor-  of  this  work. 

tion  with  the  other  creditors  or  in  a  differ-  10.  Compare  In  re  Little    (D.  C.,  la.)     6 

ent  proportion.    In  re  Barber  (D.  C,  Minn.),  Am.  B.  R  681,  110  Fed.  621 

3  Am.  B.  R.  306,  97  Fed.  547.  11.  In  re  Scott    (D.  C,  Tex.),  2  Am.  B. 

6.  In  re  Gerson  (Ref.,  Pa.),  2  Am.  B.  E.  R.  324,  96  Fed.  ,607,  holding  that  in  de- 
352;  In  re  Barber  (D.  C,  Minn.),  3  Am.  daring  the  first  dividend  the  referee  should 
B.  R.  307,  97  Fed.  547.                 '  withhold   from   distribution   sufficient   funds 

7.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  to  cover  all  expenses  of  administration  and 
R.  322;  In  re  Ft.  Wayne  Elec.  Corp.  (D.  C,  priorities.  He  is  required  to  hold  back  only 
Ind.),  1  Am.  B.  R.  706,  94  Fed.  109;  In  re  sufficient  funds  to  cover  claims  that  will 
Coffin  (Ref.,  Tex.),  2  Am.  B.  R.  344;  In  re  probably  be  allowed.  This  includes  only 
Gerson  (Ref.,  Pa.),  2  Am.  B.  R.  352;  in  re  those  claims  as  to  which  he  has  information 
Fieldinar  (D.  C,  Mo.),  3  Am.  B.  R.  135,  96  such  as  justices  him  in  the  conclusion  that 
Fed.   800;   In  re  Utt    (C.  C.  A.,  7th  Cir.),  they  will  be  allowed  when  presented. 

5  Am.  B.  R.  383,  105  Fed.  754,  holding  that 
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the  law  in  hastening  distribution.  This  policy  is  further  emphasized  by  the 
provision  that  the  judge,  but  not  the  referee,  may  declare  dividends  oftener 
and  in  smaller  proportions.  In  all  other  cases,  the  referee  declares  the 
dividend ^^  and  orders  it  paid.  The  assignee  (trustee)  formerly  did  this; 
in  England,  the  trustee  does  yet.,  But  dividends  can  be  declared  only  at 
meetings  of  creditors. 

b.  Amendment  of  1903.7— Since  the  amendatory  act,  the  practice  of  declar- 
ing first  and  final  dividend  in  small  estates  at  one  time  is  no  longer  possible.^* 
Since  this  amendment,  if  any  dividends  are  declared,  there  must  be  two,  the 
second  at  least  three  months  after  the  first.  The  first  proviso,  added  by  the 
amendatory  act,  is  a  further  limitation.  Not  more  than  50  per  cent,  of  the 
cash  on  hand,  in  excess  of  money  to  be  reserved  or  paid  on  priority  debts 
and  that  held  out  for  claimants  who  have  not  yet  proven,  can  be  disbursed  in 
a  first  dividend.  The  meaning  is  not  exactly  clear.  The  purpose,  however, 
is  patent  enough:  to  give  creditors  a  longer  time  to,  prove  and  additional 
notice  of  their  right  to  dividends."  The  change  is  a  mild  reversal  of  the 
policy  of  the  original  law  toward  rapidity  in  administration. 

c.  Creditors  entitled  only  to  what  the  bankruptcy  law  gives  them. —  Sub- 
section e  is  the  corollary  of  subsection  a.  It  prevents  a  creditor  from  collect- 
ing from  the  bankrupt .  estate  ,any  greater  amount  than  accrues  under  the 
provisions  of  the  bankruptcy  law.  General  creditors  are  entitled  each  to  his 
pro  rata,  but  no  more;  secured  creditors  to  their  security  and  a  pro  'rata 
of  the  balance,  but  no  more.  An  apparent  exception  is  that  interest  is  some- 
times paid  on  allowed  claims;  but  this  is  only  in  case  such  claims  have  been 
paid  in  full,  and  there  are  assets  still  undistributed.-^®  If  anything  then 
remains  it  is  returned  to  the  bankrupt.  The  estate  of  a  debtor  of  a  bankrupt 
is  not  precluded,  by  reason  of  the  debtor's  fraudulent  conduct  in  taking  and 
concealing  conveyances  of  real  estate  from  the  bankrupt,  which  were  sub- 
sequently set  aside  as  fraudulent  in  a  suit  by  bankrupt's  trustee,  from  par- 
ticipating in  the  distribution  of  the  proceeds  arising  from  the  sale  of  such 
real  estate,  as  to  a  debt  in  no  way  involved  in  the  fraudulent  conveyances, 
incurred  before  they  were  made,  and  admitted  to  be  just  and  unpaid. -^^ 
Where  bankrupt  stockbrokers  dispose  of  securities .  belonging  to  several  of 
their  customers,  deposit  the  proceeds  in  one  of  their  general  bank  accounts, 
draw  out  such  moneys  and  convert  the  same  to  their  own  use,  and  subse- 
quently make  other  deposits,  such  deposits  must  be  considered  as  a  general 
restoration  in  which  all  the  defrauded  customers  should  share  ratably.^'' 
Where  a  State  law  provides  for  the  deposit  of  bonds  with  a  State  officer  for 
the  protection  of  creditors  from  whom  moneys  are  received  by  the  depositor 
of  such  bonds,  they  may  be  held  by  the  trustee  of  the  bankrupt  for  the 
benefit  of  those  creditors  who  live  within  the  State.^^ 

d.  Garnishment  of  dividends  in  hands  of  trustee. —  Although  dividends  in  the 
hands  of  a  trustee  in  bankruptcy  are  not,  as  a  matter  of  right,  subject  to 

12.  Bankr.  Act,  §  3fl-a  (1).  having  special  relations  to  each   other,  see 

13:  See  In  re  Smith   (Eef.,  N.  Y.),  2  Am.  In  re  Paris  Modes  Co.    (C.  C.  A.,  2d  Cir.), 

B.  R.  648.  28  Am.  B.  K.  470,  196  Fed.  357. 

14.  It    perhaps    minimizes    certain    evils,  16.  In  re  Hurst   (D.  C,  W.  Va.),  26  Am. 
which  grew  out  of  a  liberal  construction  of  B.  R.  781,  188  Fed.  707. 

Bankr.  Act,  §  57-n.  17.  In  re  Mclntvre  &   Co.    (C.   C.   A.,  2d 

15.  In  re  Hagan,  Fed.  Cas.   5,898;   In  re       Cir.),  25  Am.  B.  R.  93,  181  Fed.  960.     See 
TcRTi.   Fed.   Cas.   14.112;    In   re  Bank,  etc.,       s.  c,  24  Am.  B.  R.  1,  4.  626. 

Fed.  Cas.  895.     As  to  arrangement  for  dls-  18.  In  re  Rosset    (D.  C,  N.  Y.),  29  Am. 

trihution  of  dividends  between  two  creditors      B.  R.  341,  203  Fed.  67.^ 
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attachment  or  garnishment/®  it  seems,  that  the  bankruptcy-  court  may,  out 
of  respect  to  the  State  court,  direct  the  trustee  to  pay  a  judgment  obtained 
in  a  garnishm.ent  proceedings  agkinst  a  creditor  of  the  bankrupt.^  The  rule 
of  a  State  court  permitting  the  garnishment  of  dividends  after  they  have 
been  declared  by  an  officer  of  a  State  court,  such  as  a  receiver,  administrator,, 
or  a  trustee,  cannot  affect  the  administration  by  a  Federal  court  of  an  estate 
in  baniruptcy.  The  right  to  garnishee  funds  in  custodia  legis  must  depend 
upon  express  statutory  authprity.  JSTo  such  authority  is  to  be  found  in  the 
bankruptcy  law.  The  distribution  of  the  assets  of  the  bankrupt,  therefore, 
cannot  be  stayed  or  prevented  by  the  process  of  a  S-tate  court,  the  object  of 
which  is  to  withhold  a  dividend  from  a  creditor  -entitled  thereto  for  the 
security  of  a  plaintiff  pending  litigation.^^  If  a  State  court  could  garnishee 
a  trustee  in  bankruptcy,  to  catch  funds  in  his  Tiands  which  had  been  ordered 
paid  by  the  court  to  which  he  was  directly  amenable,  but  which  he  had  not 
actually  paid  out,  and  could  compel  him  to  withhold  the  payment,  regardless 
of  the  order  of  the  court  of  bankruptcy,  it  will  be  readily  perceived  that 
confusion  and  conflict  of  jurisdiction  would  at  once  arise,  and  that  a  State 


19.  Garnishment  of  dividends  in  hands  of 
trustee. —  Although  the  State  law  permits 
an  attachment  to  be  laid  in  the  hands  of  a 
trustee  appointed  by  a  court  of.  chancery  to 
bind  the  funds  in  his  hands,  after  the 
amount  to  be  paid  out  by  him  has  been 
definitely  ascertained  by  the  court,  and 
nothing  remains  for  him  to  do  but  to  pay 
the  sum  over  to  the  person  whose  credits  are 
attached,  the  dividends  in  the  hands  of  a 
trustee  in  bankruptcy  are  not  subject  to  at- 
tachment. Where  petitioner,  who  had  ob- 
tained a  judgment  against  a  person  entitled 
to  a  dividend  out  of  a  bankrupt's  estate, 
had  no  claim  of  title  to  nor  specific  lien  upon 
the  fund  in  the  hands  of  the  trustee  and  had 
not  procured  the  appointment  of  a  receiver 
who  had  succeeded  to  the  title  of  the  creditor 
entitled  to  such  dividend,  the  bankruptcy 
court  is  without  power  to  order  the  trustee 
to  pay  over  the  dividend  to  the  petitioner. 
In  re  Hollander  (D.  C,  Md.),  25  Am.  B.  R. 
48,   181   Fed.   1019. 

In  Gilbert  v.  Quimby,  1  Fed.  Ill,  the  court 
said:  "That  the  dividend  was  not  attach- 
able on  process  from  the  State  courts  would 
seem  to  be  quite  clear.  iWhile  in  the  hands 
of  the  assignee,  it  would  be  part  of  the  estate 
of  the  bankrupt  in  the  custody  of  the  court. 
It  would  not  be  held  the  property  of  the 
debtor,  but  would  only  be  property  that 
would  become  his  when  he  should  get  it. 
He  could  not  maintain  any  suit  against  the 
assignee  for  it,  nor  obtain  it  by  any  legal 
process  other  than  by  application  to  the  Dis- 
trict Court  having  control  of  the  fund  as  a 
party  to  the  proceedings  in  that  court. 
Money  in  the  hands  of  a  disbursing  officer  of 
the  United  States,  due  to  a  private  person, 
cannot  be  attached  on  process  against  such 
person  out  of  a  State  court,  because  the 
money  will  not  be  his,  but  will  remain  the 
property  of  the  United  States  until  it  is  paid 
to  him.     Buchanan  v.  Alexander,  4  How.  20, 


11  L.  Ed.  857."  In  re  Cunningham,  Fed.  Cas. 
3,478,  it  was  said :  "  The  reason  of  this 
doctrine  seems  to  be  that  the  court  having 
the  money  or  property  in  its  custody  under 
the  law  holds  it  for  some  purpose,  of  which 
that  court  is  exclusive  judge.  To  permit 
property  or  money  thus  held  to  be  seized  on 
execution,  attached,  or  garnished,  would 
therefore  defeat  the  very  purpose  for  which 
-  it  is  held,  and  in  many  cases  enable  some 
other  court  to  dispose  of  property  or  money, 
and  wholly  divert  it  from  the  end  or  purpose 
for  which  possession  has  been  taken.  A  con- 
flict of  jurisdiction  and  decision  would  in 
many  cases  thus  ensue."  There  is  nothing  in 
the  present  bankruptcy  law  to  change  the 
rule  thus  established  under  the  provisions  of 
the  act  of  1867.  In  re  Argonaut  Shoe  Co. 
(C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  584, 
187  Fed.  784;  In  re  Thompson^reeae  Co. 
(Eef.,  Ohio),  30  Am.  B.  R.  105. 

20.  Trustee  to  pay  judgment.—  In  the  case 
of  In  re  Kranich  (D.  C,  Pa.),  25  Am.  B.  R. 
50,  182  Fed.  84)9,  the  judge  said:  "The 
following  situation  is  therefore  presented: 
A  creditor  has  obtained  judgment  -against 
the  garnishee  in  an  execution  attachment. 
The  garnishee  is  an  officer  of  this  court  and 
has  more  than  enough  money  in  his  hands 
to  satisfy  the  judgment ;  and  while  the  State 
tribunal  could  not  compel  him  to  pay  over 
the  money,  he  himself  has  made  no  objection 
either  to  the  judgment  or  to  the  order  that 
is  not  asked  for  by  the  creditor.  Under  such 
circumstances,  I  see  no  reason  why  this  court 
should  not  pay  due  respect  to  a 'tribunal  of 
the  State,  and  recognize  a  claim  that  has 
thus  been  conclusively  proved  —  although  i 
repeat  that  the  allowance  must  be  accepted 
as  purely  eoo  gratia." 

21.  In  re  Argonaut  Shoe  Co.  (C.  C.  A., 
9th  Cir.),  26  Am.  B.  R.  (584,  187  Fed.  784; 
Clark  V.  Shaw,  28  Fed.  356. 
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court,  by  means  of  a  garnishment,  could  indefinitely  delay  the  final  winding 
up   of  the  matter   in  bankruptcy   and  the  fijial   discharge  of  the  trustee.^^ 

e.  Practice. —  The  practice  usually  involves  an  order,  reciting  the  giving  of 
the  statutory  notice,  the  action  of  the  creditors  at  the  meeting,  if  any,  and 
declaring  a  dividend  at  a  specified  per  cent,  on  all  claims  allowed  as  shown 
on  a  dividend  sheet  annexed;  it  also  should  direct  the  trustee  to  pay  the 
same.  It  is  the  practice  in  some  districts  to  require  exceptions  to  a  pro- 
posed distribution  to  be  filed  before  the  final  decree  of  confirmation  is 
entered.^*  If  a  dividend  has  been  declared,  the  court  has  power  in  a  proper 
case  to  restrain  the  payment  of  it  by  the  trustee  in  order  to  give  to  parties  in 
interest  an  apportunity  to  move  to  have  the  order  of  dividend  vacated.^^ 
But  a  dividend  so  declared  cannot  be  distributed  except  for  some  error  or 
other  cause.  It  cannot  be  opened  for  the  purpose  of  paying  an  expense 
which  would  have  been  allowed,  had  it  been  brought  to  the  attention  of  the 
court  before  the  declaration  of  the  dividend.^®  Whether  a  dividend  order, 
which  was  right  when  made  should  be  revoked  and  the  ease,  reopened  so  that 
a  claim  may  he  proved,  is  a  matter  within  the  discretion  of  the  referee,  to 
the  exercise  of  which  no  appeal  lies  except  so  far  as  it  may  have  proceeded 
on  erroneous  principles  of  law.^'^  A  State  court  cannot  in  any  way  interfere 
with  the  bankruptcy  court  in  its  distribution  of  the  assets  of  ihe  bankrupt.^® 

f.  Illustrative  cases. —  'There  are  but  few  cases  even  under  the  former  law. 
Some  of  them  will  be  found  in  the  foot-note.^® 

ni.  RIGHTS  OF  CREDITORS  WHOSE  CLAIMS  ARE  ALLOWED  SUBSEQUENT  TO 

PAYMENT  OF  DIVIDENDS. 

a.  In  general. —  There  was  a  corresponding  clause  in  the  former  law. 
Claims  cannot  be  allowed  after  one  year  after  the  adjudication ;  ^^  thus,  the 
list  of  creditors  entitled  to  share  is  fixed  at  that  time.  Prior  to  the  amend- 
ments of  1903,  it  was  held  that  if  a  dividend  had  been  paid  within  the  year, 
such  dividend  and  payment  should  not  be  distributed  or  a  creditor  compelled  to 
return  what  he  has  received,  even  that  an  expense  of  administration  which 
was  overlooked  may  be  paid.^^  Such  a  contingency  can  rarely  arise.  As  the 
law  now  is,  a  like  dividend  on  such  subsequent  claims  and  such  expenses  must 
be  paid  before  a  further  dividend  is  declared. 

b.  Final  dividends. —  As  the  prior  provisions  of  the  act  have  made  it 
necessary  to  declare  a  first  dividend  within  thirty  days  after  adjudication, 
if  there  are  funds  sufficient  to  do  so,  and  as  the  statute  has  provided  that 

22    Cowart  V.  Caldwell  Co.  ( Sup.  Ct.,  Ga. ) ,  26.  In  re  B.  K.  Smith,  Fed.  Cas.   12,989, 

24  Am.  B.  R.  546,  551,  134  Ga.  544,  holding  15  N.  B.  R.  97. 

that  "garnishment  will  not  lie  from  a  state  27.  Matter  of  Siegel  Co.    (D.    C,  Mass.), 

court  to  a  trustee  or  assignee  in  tankruptcy  32  Am.  B.  R.  645,  216  Fed.  943. 

to  catch  dividends  which  have  been  declared  28.  In  re  Bridgman,  Fed.  Cas.  1,867,  2  N. 

in  favor  of  certain  creditors  or  the  amount  B.  R.  252. 

which  will  he  going  to  them  under  a  composi-  29.  In  re  Walker   ( D.  C,  N.  Dak. ) ,  3  Am. 

tion."  B.   R.   35,  96  Fed.  550;   In  re  James,  Fed. 

23.  See   discussion    under    Section    Forty-  Cas.    7,175;    Bristol    v.    Sanford,    Fed.    Cas. 
seven  of  this  work.  1,893;   Atkinson  v.  Kellogg,  Fed.   Cas.  613; 

24.  In  re  Heebner    (D.   C,  Pa.),   13   Am.  In    re   Sheehan,    Fed.    Cas.    12,737;    In    re 
B.   E.  256,  132  Fed.   1003,  holding  that,  in  Haynes,  Fed.  Cas.   6,269. 

this  district,  exceptions  with  a  petition  for  30.  Bankr.  Act,  §  57-n. 

review  filed  after  a  decree  of  confirmation,  31.  Claflin  v.   Eason    (Ref.,  Tex.),  2   Am. 

and  distribution  of  the  final  dividend,  will  B.  R.  263;  In  re  Hegerty,  2  N.  B.  N.  Rep. 

be  dismissed  with  costs.  1083 ;  In  re  Smith,  Fed.  Cas.  12,989 ;   In  re 

25.  In  re  N.  Y.  Mail  S.  S.  Co  ,  'Fed.  Cas.  N.  Y.  Mail,  etc.,  Co.,  Fed.  Cas.  10,212. 
10,2^2,  3  N.  B.  R.  280. 
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creditors  who  are  not  diligent  are  permitted  only  to  share  in  the  estate  that 
remains,  and  not  to  interfere  with  the  funds  already  divided,  it  would  appear- 
that  the  court  has  the  power  to  m^ke  a  final  dividend  and  to  approve  of  a 
final  report  at  any  time  after  four  months  have  elapsed  subsequent  to  adjudi- 
cation, if  the  other  conditions  are  present  showing  the  estate  to  be  apparently 
ready  for  the  final  accounting. ^^  It  is  improper  to  delay  the  payment  of  a 
final  dividend  merely  because  certain  creditors  have  not  filed  their  claims.^^ 
It  has  been  held  that  a  final  dividend  may  be  declared  on  the  expiration  of 
three  months  from  the  time  of  the  first  dividend,  notwithstanding  the  failure 
of  creditors  to  prove  their  claims.^*  An  application  for  such  a  dividend 
should  be  made  upon  an  order  to  show  cause,  or  other  sufiicient  notice  to 
all  persons  scheduled  or  appearing  in  any  way  in  the  ,proceedings  as  cred- 
itors, giving  them  an  opportunity  not  only  to  know  if  the  dividend,  but 
notifying  them  that  their  claims  should  be  proven,  or  their  rights  lost.*® 

IV.  PREFERENCE  TO  RESIDENTS  OF  THE  UNITED  STATES. 

Subsection  d  applies  only  to  cases  where  the  bankrupt  has  been  so  adjudged 
not  only  in  the  United  States  but  in  a  foreign  country.  It  is  intended  to 
accomplish  equality  of  payment  to  resident  creditors,  wherever  the  law  of 
such  a  country  does  not  permit  such  residents  to  prove  thereon.  The  sub- 
section is  rarely  available  and  requires  no  discussion. 

32.  Matter  of  Eldred  (D.  C,  N.  Y.),  19  for  the  declaration  of  dividends,  by  necessary 
Am.  B.  R.  52,  155  Fed.  686.  implication  authorize  the  final  closing  of  the 

33.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B.  E.  estate  and  the  declaration  of  the  final  divi- 
662,  94  Fed.  124.  dend  any  time  after  four  months  from  ad- 

34.  Matter  of  Bell  Piano  Co.  (D.  C,  N.  judication;  and  under  section  65-c,  providing 
y.),  18  Am.  B.  E.  183,  155  Fed.  272.  In  that  the  rights  of  creditors  who  have  received 
this  case  the  court  said :  "  To  say  that  dividends,  or  in  whose  favor  final  dividend.? 
the  final  dividend  shall  not  be  declared  within  have  been  declared,  shall  not  be  affected  by 
three  months  after  the  first  dividend  is  de-  the  proof  and  allowance  of  claims  subsequent 
clared  does,  in  my  judgment,  say  by  impli-  to  the  date  of  such  payment  or  declarations 
cation  that  a  final  dividend  may  be  declared  of  dividends,  creditors  have  a  vested  right  in 
on  the  expiration  of  three  months  from  the  dividends  as  soon  as  declared,  which  cannot 
time  of  the  first  dividend."    See  In  re  Coulter  be  affected. 

(D.  C.,  Pa.),  30  Am..  B.  R.  75,  206  Fed.  906.  35.  Matter  of  Eldred    (D.    C,  N.   Y.).   19 

in  which  it  was  held  that  the  provisions  of       Am.  B.  R.  52,  155  Fed.  686. 
section  65^b  of  the  Bankruptcy  Act,  providing 
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UNCLAIMED  DIVTOENDS. 

§  66.  Unclaimed  Dividends. —  a  Dividends  which  remain  miclaimed 
for  six  months  after  the  final  dividend  has  been  declared  shall  be  paid 
by  the  trustee  into  court. 

b  Dividends  remaining  unclaimed  for  one  year  shall,  under  the 
direction  of  the  court,  be  distributed  to  the  creditors  whose  claims 
'have  been  allowed  but  not  paid  in  full,  and  after  such  claims  have 
been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt :  Provided, 
That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may 
have  one  year  after  arriAring  at  majority  to  claim  such  dividends. 


Analogous  provisio&s.    In  U.  S.:     None. 

In  Eng.:     Aot  of  1883,  §  162;  General  Rules  345,  346A. 
Cross-references:     To  the  law:     Declaration   and  payment  of  dividends,   §   65,   and  cross- 
references  thereunder. 


SYNOPSIS  OF  SECTION. 

Unclaimed  Dividends,  1029. 

a.  Comparative  legislation,  1029. 

b.  In  general,  1029.    , 

c.  Payment  of  balance  to  bankrupt,  1030. 

d.  Illustrative  cases,  1030. 


.     I.  UNCLAIMED  DIVIDENDS. 

a.  Comparative  legislation. —  This  section  is- new.  There  was  nothing  like 
it  in  our  previous  laws.  The  Englis.h  statute  requires  the  payment  of 
unclaimed  dividends  into  the  Bank  of  England,  where  they  remain  subject  to 
the  demands  of  the  creditors  entitled  thereto  and  the  orders  of  the  Board  of 
Trade.^  There  seems  to  be  no  provision  ip,  that  act  for  a  distribution  among 
creditors  who  have  already  claimed  and  had  their  dividends. 

b.  In  general.—  The  practice  here  is  simple.  If  for  any  reason  a  creditor 
entitled  to  a  dividend  does  not  accept  it,  the  trustee  must  wait  until  six 
months  after  the  declaration  .of  the  final  dividend  and  then  pay  the  money 
into  court.  If  such  dividends  are  not  claimed  for  one  year  after  the  final 
dividend  is  declared,  the  same  must  be  distributed  to  creditors  whose  claims 

1.  Act  of  1883,  I  162. 

[1029] 


1030 


Unclaimed  Dividends. 


[§  66. 


have  been  allowed  but  not  paid  in  full,  or,  after  they  are  paid,  to  the  bank- 
rupt. The  purpose  clearly  is  to  distribute  every  dollar  declared  by  way  of 
dividends,  that  there  may  be  no  bankruptcy  funds  "  in  chancery,"  as  under 
our  law  of  1867^  and  the  present  English  law.  The  saving  clause  as  to 
dividends  due  minors  should  be  noted.  While  the  consideration  deposited 
for  the  piirpose  of  carrying  out  a  composition^  is  not  strictly  dividends, 
good  practice  would  seem  to  require  the  deposit  of  the  unclaimed  funds  in 
such  a  proceeding  in  a  special  account  and  its  ultimate  distribution  as  sug- 
gested by  subsection  &.*  Dividends  in  the  hands  of  the  trustee  are  not 
property  but  a  right  to  secure  property,^  and  are  not  subject  to  attachment 
by  a  creditor  of  the  dividend  creditor.^ 

c.  Payment  of  balance  to  bankrupt.— Subsection  h  provides  that  after  the 
claims  of  creditors  have  been  paid  in  full  the  balance  shall  be  paid  to  the 
bankrupt.  The  balance  meant  is  not  a  surplus,  but  the  remainder  of 
unclaimed  dividends  —  the  remainder  of  sums  allotted  to  creditors  who  have 
failed  to  claim  them;  the  remainder,  after  satisfying  in  full  the  claims  of 
other  creditors  who  have  not  failed  to  claim  their  dividends.' 

d.  Illustrative  eases. —  There  are  but  few  cases.  Some  of  therb  will  be 
■found  in  the  foot-note.* 


2.  See  remarks  of  PhilipSj  J.,  in  In  re 
Fielding  (D.  C,  Mo.),'  3  Am.  B.  E.  135,  96 
Fed.  BOO. 

3.  Bankr.  Act,  §  12-b-e. 

4.  For  practice  on  "  Payments  of  Moneys 
Deposited,"  see  General  Order  XXIX. 

5.  Gilbert  v.  Lynch,  17  Blatchf.  402. 

6.  Jackson  v.  Miller,  9  N.  B.  R.  143. 

7.  Disposition  of  balance  after  payment 
of  claims. —  In  the  case  of  Johnson  v.  Nor- 
ris  (C.  C.  A.,  5th  Cir.),  27  Am.  B.  E.  107, 
190  Fed.  459,  it  was  held  that  the  surplus, 
remaining  after  the  payment  of  all  claims, 
proved  against  the  bankrupt  estate,  and  in- 
terest thereon  to  the  date  of  the  filing  of 
a  voluntary  petition  by  a  partnership,  should 
be  applied  to  the  payment  of  interest  accru- 
ing on  the  claims  subsequent  to  the  filing  of 
the  petition,  and  the  balance  then  remaining 
should  be  returned  to  bankrupt.  The  court 
said,  in  speaking  of  this  provision  of  the 
subsection :  "  This  section  relates  to  un- 
claimed dividends  only.  It  shows  that  the 
Legislature  intended  ( exempt  property  and 
costs,  and  debts  having  priority,  being  ex- 
cepted) that  the,  entire  estate  should  be 
divided  pro  rata  among  the  creditors  by  the 
declaration  of  dividends.  When  a  dividend 
is  unclaimed,  it  provides  for  its  disposition  — 
it  is  to  go  to  the  satisfaction  of  other  claims 
till  they  are  paid  in  full.     It  is  only  after 


the  claims  are  paid  in  full  that '  the  balance 
shall  be  paid  to  the  bankrupt.'  The  balance 
meant  is  not  a  surplus,  but  the  remainder 
of  unclaimed  dividends  —  the  remainder  of 
sums  allotted  to  creditors  who  have  failed  to 
claim  them;  the  remainder,  after  satisfying 
in  full  the  claims  of  other  creditors  who  have 
not  failed  to  claim  their  dividends.  This 
section  gives  no  authority  to  pay  a  surplus 
to  the  bankrupt  which  has  never  been  em- 
braced in  a  declaration  of  dividends,  and  it 
shows  that  the  Act  neither  contemplates  the 
existence  nor  provides  for  the  disposition  of 
any  surplus  which  shall  not  be  embraced  in 
the  declaration  of  dividends.  But,  unques- 
tionably, a  surplus  after  paying  in .  full  all 
debts,  including  all  interest  due  on  the  debts 
accruing  before  and  subsequent  to  the  filing 
of  the  petition,  would  equitably  belong  to 
the  bankrupt,  and  no  statute  would  be  needed 
to  authorize  the  court  to  direct  its  payment 
to  the  bankrupt." 

8.  In  re  Fielding  (D.  C,  Mo.),  8  Am.  B. 
R.  135,  96  Fed.  800.  As  to  the  method  of 
distribution  now  fixed-  by  subs.  6,  see  In  re 
Haynes,  Fed.  Cas.  6,269;  In  re  James,  Fed. 
Cas.  7,175.  Somewhat  contra:  In  re  Hoyt, 
Fed.  Cas.  6,806.  Compare  also  In  re  Blight, 
Fed.  Cas.  1,540.  And  see  In  re  Brideman, 
Fed.  Cas.  1,867. 


SECTION   SIXTY-SEVEN. 


LIENS. 

§  67.  Liens. — a  Claims  which  for  want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as  against  the  claims  of  the  creditors 
of  the  bankrupt  shall  not  be  liens  against  his  estate. 

h  Whenever  a  creditor  is  prevented  from "  enforcing  his  rights  as 
against  a  lien  created,  or  attempted  to  be  created,  by  his  debtor,  who 
afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate  of  such 
bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  pro- 
ceeding a;t  law  or  in  equity,  including  an  attachment  upon  mesne 
process  or  a- judgment  by  confession,  which  was  begun  against  a  person 
within  four  months  before  the  filing  of  a  petition  in  bankruptcy  by  or 
against  such  person  shall  be  dissolved  by  the  adjudication  of  such  per- 
son to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was  obtained  and 
permitted  while  the  defendant  was  insolvent  and  that  its  existence 
and  enforcement  will  work  a  preference,  or  (2)  the  party  or  parties  to 
be  benefited  thereby  had  reasonable  cause  to  believe  the  defendant  was 
insolvent  and  in  contemplation  of  bankruptcy,  or  (3)  that  such  lien 
was  sought  and  permitted  in  fraud  of  the  provisions  of  this  act;  or  if 
the  dissolution  of  such  lien  would  militate  against  the  best  interests 
of  the  estate  of  such  person  the  same  shall  not  be  dissolved,  but  the 
trustee  of  the  estate  of  such  person,  for  thesbenefit  of  the  estate,  shall 
be  subrogated  to  the  rights  of  the  holder  of  such  lien  and  empowered  to 
perfect  and  enforce  the  same  in  his  name  as  trusteeVwith  like  force  and 
effect  as  such  holder  might  have  done  had  not  bankruptcy  proceedings 
intervened. 

A  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation 
of  or  in  fraud  upon  this  act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record  thereof  was  necessary 
in  order  to  impart  notice,  shall,  to  the  extent  of  such  present  con- 
sideration only*  not  be  affected  by  this  act. 

e  That  all  conveyances,  transfers,  assignments,  or  incumbrances 
of  his  property,  or  any  part  thereof,  made  or  given  by  a  person 


*ATnendmenta  of  1910  in  italics. 
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adjudged  a  bankrupt  under  the  provisions  of  this  act  subsequent  to 
the  passage  of  this  act  and  within  four  months  prior  to  the  filing  of 
the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder,  delay, 
or  defraud  his  creditors,  or  any  of  them,  shall  be  null  and  void  as 
against  the  creditors  of  such  debtor,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration;  and  all  property  of  the 
debtor  conveyed,  transferred,  assigned,  or  encumbered  as  aforesaid 
shall,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from 
execution  and  liability  for  debts  by  the  law  of  his  domicile,  be  and 
remain  a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall  pass 
to  his  said  trustee,  whose  duty  it  shall  ^be  to  recover  and  reclaim  the 
same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the  creditors. 
And  all  conveyances,  transfers,  or  incumbrances  of  his  property 
made  by  a  debtor  at  any  time  within  four  months  prior  to  the  filing  of 
the  petition  against  him,  and  while  insolvent,  Avhich  are  held  null  and 
void  as  against  the  creditors  of  feuch  debtor  by  the  laws  of  the  State, 
Territory,  or  District  in  which  such  property  is  situate,  shall  be  deemed 
null  and  void  under  this  act  against  the  creditors  of  such  debtor  if 
he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the 
assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of 
the  creditors  of  the  bankrupt.  For  the  purpose  of  such  recovery  any 
court  of  bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  have  concurrent  jurisdiction* 

f  That  all  levies,  judgments,  attachments,  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged 
a  bankrupt,  and  the  property  affected  by  the  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order  that  the 
right  under  such  levy,  judgment,  attachment,  or-  other  lien  shall  be 
preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the 
estate  as  aforesaid.  And  the  court  may  order  such  conveyance  as 
shall  be  necessary  to  carry  the  purposes  of  this  section  into  effect: 
Provided,  that  nothing  herein  contained  shall  have  the  effect  to 
destroy  or  impair  the  title  obtained  by  such  lev}^  judgment,  attach- 
ment, or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall  have 
acquired  the  same  without  notice  or  reasonable  cause  for  inquiry. 

*  Amendment  of  1903  in  italics. 


§  67.]  Synopsis  of  Section.  1033 

Analogous  provisions:     In  U.  S.:      As  to  fraudulent  transfers,  Act  of  1867,  §   35,  R.  S., 
i  5129;  As  to  liens  which  are  unaffected,  Act  of  1867,  §  20,  R.  S.,  §  5075;  Act  of 
1841,  §  2;  Act  of  1800,  §  63;  As  to  dissolution  of  attachment  liens,  Act  of  1867,  §  14, 
R.  S.,  §  5044. 
In  Eng.:     None. 
Cross-references:     To  the  law:     Definition  of  transfer,  §  1(25). 

Insolvency;  what  includes;  when  person  deemed  insolvent,  §  1(15). 

Jurisdiction  of  bankruptcy  court  to  cause  estates  to  be  collected  and  reduced  to 

money,  §  2(7). 
Fraudulent  transfer  as  act  of  bankruptcy,  §_3-a(l)  ;  preferential  transfer,  §  3-a(2)  ; 

permitting  preference  through  legal  proceedings,  §  3-a(3). 
Fraudulent  transfer  or  concealment  as  objection  to  discharge,  §  14-b(4). 
Preferences,  what  constitute,  §   60. 
Power  of  trustee  to  avoid  fraudulent  transfer,  §  70-e. 
To  the   General  Orders:      Redemption  by  trustee  of  property  mortgaged  or   pledged, 

XXVIII. 
To  the  Forms:     Petition  and  order  for  redemption  of  property  from  lien.  No.  43. 

See- also  Supplementary  Forms;  Hagar  and  Alexander's  Bankruptcy  Forms  (2d  ed.). 


SYNOPSIS  OF  SECTION. 
LIBNS. 

I.  Liens  in  General,  1035. 

a.  Comparative  legislation,  1035. 

b.  /Scope  of  section,  1035. 

c.  Construction  and  general  effect,  1036. 
-  d.  Cross-references,  103Q. 

n.  Claims  Void  for  Want  of  Record  or  Other  Reasons,  1036. 

a.  In  general,  1036. 

b.  State  law  controls,  1037. 

c.  Want  of  record,  1038. 

(1)  In  general,  1038. 

(2)  What  constitutes  want  of  kbcokd  affecting  validity,  1039. 

(3)  Chattel  mortgages  and  contracts  for  conditional  sale,  1039. 

(I)  In  general,  1039. 
(II)  Effect  of  failure  to  file  or  record;  New  York  rule,  1040. 

(III)  Bankrupt  remaining  in  possession,  1042. 

(IV)  Withholding  from  record  or  filing,  1043. 

(V)  Recording  or  filing  within  four  months'  period,  1044. 
(VI)  Place  of  filing  or  recording,  1045. 
(VII)    Unrecorded  contracts  for  conditional  sale,  1045. 
(VIII)  Effed  of  amendment  of  §  47a  (2),  1046. 

d.  Invalid  for  other  reasons,  1046. 

m.  Subrogation  of  Trustee  to  Rights  of  Creditors,  1047. 

a.  In  general,  1047. 

b.  7s  the  trustee  a  "  judgment  creditor?  "  1048. 

(1)  Rule  under  former  act,  1048. 

(2)  Rule  under  present  act,  1049. 

(3)  Effect  of  amendments  of  §  47a  (2)  by  amendment  of  1910,  1049. 
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IV.  VaUd  Liens,  1050. 

a.  In  general,  1050. 

b.  Good  faith  of  transactdoh,  1050. 

c.  Jurisdiction  of  bankruptcy  court  to  determine  validity  of  lien,  1051. 

d.  Miscellaneous  valid  liens,  1052. 

e.  Mechanics'  liens,  1053. 

f.  Landlords'  liens,  1054. 

g.  Mortgages  to  secure  further  advances,  and  on  after-acquired  -property,  1056. 
h.  Mortgagor  in  possession,  1057. 

i.  Liiens  on  special  funds;  mingling  with  other  funds,  1057- 
j.  Lden  of  pledgee,  1058. 
\.jOther  valid  liens,  1059. 

(1)  Vendor's  lien,  1059. 

(2)  Equitable  lieNs,  1060. 

(3)  Attorney's  lien,  1060. 

(4)  Banker's  lien;  liens  for  services,  1060. 

(5)  Maritime  liens,,  1061. 

(6)  Factor's  lien,  1061. 

(7)  Trust  and  other  transfers,  1061. 
1.  Effect  of  valid  liens  on  distribution,  1062. 

V.  Fraudulent  Transfers  and  Liens,  1062. 

a.  In  general,  1062. 

b.  Scope  of  subsection,  1063. 

c.  Insolvency  not  essential,  1063. 

d.  Within  four  months  prior  to  filing  the  petition,  1063. 

e.  Intent  to  hinder,  delay  or  defraud,  1064. 

(1)  In  general,  1064. 

(2)  Revival  of  outlawed  debt,  1065. 

(3)  Evidence  of  intent,  1065. 

(I)  In  general,  1065. 
(II)   Payments  without  fraudulent  intent,  1065. 

(III)  Fraudulent  intent  implied  from  circumstances,  1068. 

(IV)  Sales  of  goods  on  account;  bulk  sales,  1069. 
(V)  Burden  of  proof,  1070. 

f .  Purchasers  in  good  faith  and  for  present  fair  consideration,  1070.    , 

g.  Transfers  and  incumbrances  under  State  laws,  1072. 
h.  Suits  to  recover  property,  1072. 

(1)  In  general,  1072. 

(2)  Amendment  of  1903,  1072. 

i.  MisceUaneov^  invalid  transfers  or  incumbrances,  1073. 

(1)  In  general,  1073. 

(2)  Mortgages  to  secure  antecedent  debts,  1073. 

(3)  Chattel  mortgages,  1074. 

(4)  Voluntary  settlements,  1075. 

(5)  General  assignments,  1076. 
j.  Practice,  1076. 


'§  67.J  LiEjfs  IN  General.  103J; 

VI.  Liens  Through  Legal  Proceedings,  1076. 

a.  In  general,  1076. 

b.  Comparative  legisldtionj  1077. 

c.  Confusion  concerning  subs.  c.  and  subs,  f.,  1077. 

d.  When  subs.  c.  applies,  1078. 

e.  Insolvency  essential,  1079. 

f.  Four  months  prior  to  the  filing  of  the  petition,  1079. 

g.  Miscellaneous  invalid  liens  through  legal  proceedings,  1080. 

(1)  By  judgment  and  execution,  1080. 

(2)  Garnishment  proceedings,  1083. 

(3)  By  attachment,  1084. 

(4)  By  creditor's  bill,  1087. 

h.  Practice  on  suits  to  annul  liens,  1088. 
i.  Preserving  liens,  1088. 
j.  Samng  davse,  1089. 


I.  LIENS  IN  GENERAL. 

a.  Comparative  legislation. —  The  act  of  1898  is  mucli  more  explicit  in 
respect  to  liens  tlian  any  previous  bankruptcy  law.  In  England,  while  a 
fraudulent  transfer  is  an  act  of  bankruptcy,^  there  is  no  statutory"  provision 
that  such  a  transfer  is  void.  Nor  is  that  statute  any  more  explicit  as  to 
liens,  save  those  available  as  acts  of  bankruptcy.  The  only  lien  through 
legal  proceedings  in  terms  dissolved  by  bankruptcy  under  our  law  of  1867, 
was  that  of  an  attachment  on  mesne  process.  Fraudulent  transfers,  on  the 
other  hand,  were  interdicted,^  but  were  made  up  of  elements  niore  numerous 
and  difficult  of  proof  than  those  specified  in  the  present  law.  Much  of  the 
section  under  discussion  is  new.  Indeed,  the  law  of  1898  is,  in  this  par- 
ticular, far  more  favorable  to  the  creditor  than  was  that  of  1867. 

b.  Scope  of  section. —  Starting  with  the  well-recognized  doctrine  that  a 
trustee  in  bankruptcy  merely  steps  into  the  bankrupt's  shoes  and,  therefore, 
takes  his  property  subject  to  all  valid  liens,*  the  statute  proceeds  to  declare 
what  liens  are  not  to  be  considered  valid,  as,  in  substance,  (1)  those  which 
are  invalid  under  the  laws  of  a  State,*  and,  provided  they  are  less  than  four 
months  old,  (2)  those  which  were  not  recorded  or  are  invalid  "for  other 
reasons,"®  (S)  those  which'  were  given  with  intent  to-  hinder,  delay,  -or 
defraud  creditors.®  and  (4)  those  which  were  obtained  through  legal  pro- 
ceedings;^ with  the  further  proviso  that  even  liens  so  declared  invalid  shall 
not  be  so  as  to  bona  fide  purchasers  withi^ut  notice.     While  somewhat  out  of 

1.  English  Act  of  1883,  §   4(1)    (b).  '       4.  In  re  Davis,  Fed.   Cas.  3,618;   Peck  v. 

2.  Act  of  1867,  §  35,  K.  S.,  §  5129.  Jenness,  7  How.   612;    Downer  v.   Brackett, 

3.  Compare  discussion  under  this  section,       21  Vt.  599. 

post,    subtitle   "  Valid   Liens."      See    Conti-  5.  See  discussion  under  this^section,  post, 

nent'al   Bank  v.  Katz    ( Super.   C!t.,  111. ) ,    1  subtitle  "  Ola/ims  Void  for  Wamt  of  Record, 

Am.   B.  E.    19;   In  re  Moore    (D.  C,  Vt.),  or^  other  Reasons." 

6  Am.  B.  R.   175,   107   Fed.  234 ;   Ex  parte  6.  See  discussion  under  this  section,  post, 

Christy,  3'  How.   292;    Yeatman  v.  Savings  subtitle  "  Fraudulent  Transfers  and  Liens." 

Inst.,  95  U.  S.  764;    Stewart  v.  Piatt,  101  7.  See  discussion  under  this  section,  post, 

V.  S.  731;  In  re  Stuyvesant  Bank,  49  How.  subtitle  "Liens  through  Legal  Proceedings." 
Pr.  133. 
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place  in  this  section,  the  allied  subject  of  fraudulent  transfers  is  here  inter- 
dicted in  much  the  same  way;  they  are  null  and  void  as  to  creditors,  if  made 
by  an  insolvent  with  intent  to  hinder,  delay,  or  defraud  and  within  four 
months  of  the  bankruptcy.  The  section  also  phrases  the  doctrine  of  subroga- 
tion with  regard  to  liens  which,  because  declared  void,  a  mere  creditor  can- 
not enforce.  Head  together,  its  various  paragraphs  and  salient  features  make 
the  section  consistent  and  far-reaching  in  the  extreme^. 

c.  Construction  and  general  effect. —  The  following  general  suggesti^jus  may 
be  made :  Liens  more  than  four  months  before  the  bankruptcy  are,  unless 
fraudulent,  not  affected;^  no  more  kre  liens  acquired  after  the  bankruptcy.® 
On  the  other  hand,  while  subdivision  e  is  in  itself  a  statute  of  limitations  on 
fraudulent  transfers,  if  the  transfer  is  also  interdicted  by  the  law  of  the 
State,  it  may,  under  §  70-e,  be  attacked-  within  the  much  longer  period 
fixed  by  the  State  statute.^"  Further,  while  liens  through  legal  proceedings 
within  the  four  months'  period  are  dissolved  by  bankruptcy,  other  liens  are 
not,  unless  the  lienor  was  insolvent  at  the  time  and  there  was  "  intent  to 
hinder,  delay,  or  defraud."  ^^  It  follows  also  that  a  trustee,  not  being  a  pur- 
chaser for  value,*^  not  only  stands  in  the  shoes  of  the  bankrupt  as  to  his 
property,  but,  as  the  representative  of  creditors,  may  sue  to  avoid  the  effect 
of  the  bankrupt's  acts.-'^  But  the  trustee  does  not  represent  creditors  who 
are  secured  by  valid  liens ;  and,  therefore,  he  has  no  interest  in  the  respective 
rights  of  priority  of  such  creditors.^*  Liens  here  referred  to  are  liens  within 
the  meaning  of. the  common  law;  the  term  does  not  occur  in  the  civil  law.^^ 
It  has  also  been  held  that,  where  a  valid  lien  is  incident  to  a  debt  and  the 
debt  is  discharged,  the  lien  nevertheless  remains.-'®  Subsections  a  and  h 
of  this  section  •  apply  only  to  liens  created  by  the  debtor.  ■''' 

d.  Cross-references. —  This  section  is  closely  connected  with  both  §  60-a-b, 
on  voidable  preferences,  and  §  70-e,  on  fraudulent  transfers  voidable  under 
the  State  law;  somewhat  less  closely  with  §  3-a  (1),  §  3-a  (2),  and  §  3-a  (3), 
where  similar  transactions  are  declared  acts  of  bankruptcy;  while  by  §  14-b  (4z) 
a  fraudulent  transfer,  as  defined  in  words  almost  identical  with  those  in 
subsection  e,  is  made  an  objection  to  discharge.  What  is  said  in  the  appro- 
priate paragraphs  under  the  corresponding  sections  of  this  work  should  be 
consulted  here. 

11.  CLAIMS  VOID  FOR  WANT  OF  RECORD  OR  OTHER  REASONS, 
a.    In  general. — Subsection  a  precludes  claims  attaching  as  liens,  which 
would  not  have  been  valid  liens  as  against  the  claims  of  the  creditors  of  the 

8.  In  re  Dunavant  (D.  C,  N.  Car.),  3  Am.  13.  In  re  Legg,  96  Fed.  326;  In  re  Leigh 
B.  R.  41,  «6  Fed.  542;  Doe  v.  Childress.  (Ref.,  Colo.),  2  Am.  B.  R.  606,  affd.  96 
21   Wall.  642.  Fed.   806.     Contra:  In  re  Ohio  Co-operative 

9.  Kinmouth  v.  Braeutigam    (Sup.  Ct.  N.  Shear  Co.   (Ref.,  Ohio),  2  Am.  B.  R.  77(i. 
J.),   4   Am.   B.   R.   344,  46   Atl.   769;   In   ro  14.  Goldman  v.  Smith   (Ref.,  Ky.),  2  Am. 
Kngle    (D.  C,  Pa.),  5  Am.   B.   R.  372,   lO.^  B.   R.   104;    Jerome  v.   McCarter,   94  U.   S. 
Fed.  893.  734.  24  L.  Ed.  136. 

10.  In  re  Adams  (Ref.,  N.  Y.),  1  Am.  B,  15.  Matter  of  Pilar  Hermaiios  (D.C.,  Porto 
R.  94;   In  re  Dunavant   (D.  C,  N.  Car.),  3       Rico).  37  Am.  B.  R.  405. 

Am.  B.  R.  41,  96  Fed.  542.     See  cases  cited  IG.  Bank  of  Commerce  v.  Elliot  (Sup.  Ct, 

nnder  Section  Seventy  of  this  work.             ^  Wis.),  6  Am.  B.  E.  409,  109  Wis.  678.    Com- 

11.  See  discussion  under  this  section,  post.  pare  Bracken  v.  Johnston,  Fed.  Cas.  1,761. 
subtitle  "  Pratidulent  Transfers  and  Liens."  17.  Mishawaka  Woolen  Mfg.  Co.  v.  Smith 

12.  Chattanooga  Bank  v.  Rome  Iron  Co.  (D.  C.,  Wis.),  20  Am.  B.  R.  317,  158  Fed. 
(C.  C,  Ga.),  4  Am.  B.  R.  441,  102  Fed.  885;  revd.  on  other  groimds,  .sm6  mom.  In  re 
755.  Contra:  In  re  Booth  (D.  C,  Or.),  3  Bement  (C.  C.  A.,  7th  Cir.'),  22  Am  B  R 
Am.  B.  R.  574,  98  Fed.  975.  616,  172   Fed.  98. 
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bankrupt,  ''  fbr  want  of  record  or  for  other  reasons."  It  will  be  noticed  that 
the  subsection  applies  to  claims  which  are  ineffectual  as  liens  against  the 
creditors  of  the  bankrupt  for  any  reason;  not  alone  "for  want  of  record."^** 
This  subsection  should  be  read  in  connection  with  the  next  to  the  last  sentence 
in  subsection  e. 

b.  State  law  controls.— Clearly  the  reference  is  to  the  State  law.  If  not 
yet  a  lien,  properly  so  called,  under  that  law,  as,  for  want  of  record  or  "for 
other  reasons,"  it  cannot  be  recognized  in  bankrupt<ry;  it  is  the  statute  or 
judicially  established  rule  of  the  State  which  must  control  in  every  case.^" 
If  once  it  is  apparent  that  the  State  court  founds  its  decision  as  to  tlae  effect 
of  a  lien,  upon  a  State  statute,  even  though  a  Federa^  court  has  decided  pre- 
cisely the  same  question  directly  the  contrary,  the  detfermiriation  of  the  State 
court  is  controlling.^"  This  rule  is  subject  to  certain  exceptions,  as  where  the 
decision  of  a  State  court  was  rendered  after^  rights  had  accrued  or  liabilities 
have  been  incurred,  which  are  the  Subject  of  determination  by  a  court  of  the 
United  States;  in  such  a  ease  the  latter  court  is  not  bound  by  the  decision 
of  the  State  court,  but  exercises  its  independent  judgment,  although  it  will 
lean  toward  an  agreement  with  the  State  court.^^  Whether  and  to  what  extent 
a  lien  is  valid  is  a  local  question,  to  be  determined  by  the  decisions  of  State 
courts,  at  least  in  the  absence  of  Federal  statute.^^    It  is  the  law  of  the  State 


18.  Application  to  other  liens.-r- The  pro- 
vision of  this  section  that  "  claims  which  for 
want  of  record  or  for  other  reasons  would  not 
have  been  valid  liens  as  against  the  claims 
of  the  creditors  of  the  bankrupt  shall  not  be 
liens  against  his  estate,"  does  not  mean  that 
no  lien  may  be  maintained  against  an  estate 
unless  or  until  it  has  been  recorded.  Matter 
of  Lane  Lumber  <^.  (C.  C.  A.,  9th  Cir.),  33 
Am.  B.  E.  491,  217  Fed.  550. 

19.  Humphrey  v.  Tatman,  198  U.  S.  91,  14 
Am.  B.  R.  74,  49  L.  Ed.  956,  25  Sup.  Ct.  567 ; 
Thompson  v.  Fairbanks,  196  U.  8.  516,  13 
Am.  B.  -R.  437,  49  L  Ed.  577,  25  Sup.  Ct. 
306;  In  re  First  Nat.  Bank  of  Canton  (C. 
C.  A.,  6th  Cir.),  14  Am.  B.  R.  180,  135  Fed. 
62;  Bryant  v.  Swafford  Bros.  Co.,  214  ,U.  S. 
279,  22  Am.  B.  E.  115,  I53  L.  Ed.  997,  29 
Sup.  Ct.  614;  Reardon  v.  Rock  Island  Plow 
Co.  (C.  C.  A.,  7th  Cir.),  22  Am.  B.  R.  26, 
168  Fed.  654;  In  re  Burke  (D.  C,  G...),  22 
Am.  B.  R.  69,  168  Fed.  994;  Mattley  v. 
Wolfe  (D.  C.,  Nebr.),  23  Am.  B.  R.  673, 
175  Fed.  619;  In  re  Hurley  (D.  C,  Mass.), 
26  Am.  B.  E.  434,  185  Fed.  851;  Matter  of 
Harrington  (D.  C,  Mass.),  32  Am.  B.  R.  828, 
212  Fed.  542;  Scandinavian- American  Bank 
V.  Sabin,  (C.  C.  A.,  9th  Cir.),  36  Am.  B.  R. 
151,  227  Fed.  579;  Matter  of  Kligerman  (D. 
C,  Pa.),  33  Am.  B.  R.  608,  219  Fed.  758; 
Grimes  v.  CSiark  (C.  C.  A.,  4th  Cir.),  37 
Am.  B.  R.  142;  Matter  of  Davidson  (D.  C, 
Ala.),  37  Am.  B.  R.  480,  233  Fed.  462; 
Preetorius  v.  Anderson  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  93;  Babbitt  v.  Read  (C.  C.  A., 
2d  Cir.),  38  Am.  B.  R.  303,  236  Fed.  42; 
Davis  V.  Billings  (Pa.  Sup.  Ct.),  38  Am. 
B,  R.  957,  99  Atl.  163,  holding  that  unless 
the  bankruptcy  law  otherwise  provides  the 
validity  of  an  assignment  or  lien  is  to  be 


determined  in  accordance  with  the  principles 
of  the  local  law. 

The  validity  of  a  pledge  made,  executed 
and  to  be  performed  ii-  STew  York,  and  the 
rights  of  the  parties  thereunder  are  gov- 
erned by  the  State  law.  Hiscock  v.  Varick 
Bank,  206  U.  S.  28,  18  Am.  B.  R.  1,  6,  51  L. 
Ed.  945,  27  Sup.  Ct.  681,  affg.  15  Am.  B.  K. 
362,  142  Fed.  445. 

20.  Babbitt  v.  Read    (C.  C.  A.,  2d  Cir.), 
38  Am.  B.  R.  303,  236  Fed.  42. 
,    21.  State  of  Missouri  v.  Angle  (C.  O.A., 
8th. Cir.),  38  Am.  B.  R.  394,  236  Fed.  644, 
affg.  35  Am.  B.  R.  436,  224  Fed.  525. 

22.  Matter  of  Virgm  (D.  C,  Ga.),  35  Am. 
B.  R.  494,  224  Fed.  128;  Matter  of  Heffron 
Co.  (D.  C,  N.  Y.),  33  Am.  B.  R.  443,  216 
Fed.  642;  Matter  of  Kligerman  (D.  C,  Pa.) 
33  Am.  B.  R.  608,  219  Fed.  758;  Frey  v. 
McGaw  (Md.  Ct.  of  App.),  35  Am.  B.  R.  822. 
'See  Am.  Bankr.  Dig.  §  428. 

State  law  to  control.—  In  the  case  of  In  re 
Wade  (D.  C,  Mo.),  26  Am.  B.  R.  169,  173, 
185  Fed.  664,  tKe  court  said:  "Whether, 
and  to  what  extent,  a  mortgage  of  this  kind 
is  valid  is  a  local  question,  and  the  decisions 
of  the  State  court  will  be  followed  by  this 
court  in  such  case.  Dooley  v.  Pease,  180 
U.  S.  126,  21  Sup.  Ct.  308,  45  L.  Ed.  457; 
Thompson  v.  Fairbanks,  196  U.  S.  516  15- 
Am.  B.  R.  633,  25  Sup.  Ct.  306,  49  L.  Ed. 
577.  In  short,  it  seems  to  be  the  settled  rule 
that  the  trustee  in  bankruptcy  takes  the 
property  of  the  bankrupt,  subject  to  all  the 
rights,  claims,  and  equities  that  have  been 
impressed  upon  it  in  the  hands  of  the  bank- 
rupt, and  that  the  validity  of  such  rights, 
claims,  and  equities  is  to  be  determined,  in 
the  absence  of  federal  statute,  by  the  local 
law   as   evidenced   by   the   decisions    of   the 
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where  the  property  is  located  which  governs. ^^  Where  goods  are*%old  under  a 
conditional  bill  of  sale  in  a  State  where  registration  of  such  sale  is  not  required, 
but,  by  the  contract,  are  to  be  delivered  in  another  State  where  such  registra- 
tion is  required,  the  law  of  the  latter  State  prevails.^*  This  is  the  corollary 
of  the  proposition  that  the  property  of  the  bankrupt  comes  to  the  trustee 
charged  with  all  valid  liens.  The  subsection  is  merely  declaratory  of  the  law. 
c.  Want  of  record.— (1)  In  general. —  The  laws  of  many  of  the  States 
require  chattel  mortgages,  contracts  of  conditional  sale  and  other  similair 
instruments  to  be  recorded  or  filed  in  order  that  the  lien  thereby  created  shall 
be  valid  as  against  other  creditors  having  judgments,  or  other  judicial  process. 
The  absence  of  recording  does  not  necessarily  affect  the  validity  of  the  lien 
as  between  the  immediafe  parties;  usually  it  affects  such  validity  merely  as  to 
creditors  of  a  certain  class  ;^^  nor  does  it  affect  the  provability  of  the  claim. ^® 
The  effect  of  this  subsection  is  to  preserve  liens  on  the  bankrupt's  property,  as 
against  the  other  creditors,  where  such  liens  have  been  duly  recorded  or  filed, 
as  required  by  a  State  statute.  The  construction  and  effect  of  sucji  a  statute 
will  largely  depend  upon  State  decisions.  Eeference  should  be  had  to  such 
decisions  for  a  determination  of  the  effect  of  a  failure  to  record  or  file. 
Where  a  contract  of,  conditional  sale  is  made  in  one  State,  under  the  terms 
of  which  the  goods  are  to  be  delivered  in  another  State,  the  validity  of  the 
transaction,'  and  the  rights  of  the  parties  in  respect  thereto,  will  be  governed 
by  the  laws  of  the  latter  .State.*^  It  will  not  be  possible  for  us  to  more  than 
suggest  the  principles  involved  in  such  a  determination.  The  cases  are  numer- 
ous which  involve  the  question  of  the  validity  of  unfiled  or  unrecorded  chattel 


State  courts."  Citing  Thomas  v.  Taggart, 
209  U.  S.  385,  19  Am.  B.  E.  710,  28  Sup. 
Ct.  519,  52  L.  Ed.  845;  Bryan,  Trustee  v. 
Swofford  Bros.  Dry  Goods  Company,  214  U. 
«.  279,  22  Am.  B.  R.  Ill,  29  SUp.  Ct.  614, 
53  L.  Ed.  997;  Humphrey  v.  Tatman,  198 
U.  S.  91,  14  Am.  B.  R.  74,  25  Sup.  Ct.  567,. 
49  L.  Ed.  956;  In  re  Dunlop  (C.  C.  A.,  8th 
Cir.),  19  Am.  B.  R.  361,  156  Fed.  945,  86 
C.  C.^  A.  435;  In  re  Great  Western  Manu- 
facturing Company  (C.  C.  A.,  8th  Cir.),  1» 
Am.  B.  E.  259,  152  Fed.  123,  81  C.  C.  A.  341 ; 
Title  Guaranty  &  Surety  Co.  v.  Witmire  (C. 
C.  A.,  6th  Cir.),  28  Am.  B.  R.  235,  195  Fed. 
41. 

23.  So  held  in  respect  to  a  mortgage  ex^ 
ecuted  in  New  York  upon  property  in  Con- 
necticut. In  re  Greene  (D.  C,  Conn.),  13 
Am.  B.  R.  504,  134  Fed.  137.  See  also  In  re 
Gray  (D.  C,  Okla.),  21  Am.  B.  R.  375,  170 
Fed.  638;  Matter  of  McAusland  (D.  C,  N. 
J.),  37  Am.  B.  R.  519,  235  Fed.  173. 

24.  Lex  loci  controls. —  The  case  of  In  re 
Yukon  Woolen  Co.  (D.  C,  Conn.),  2  Am. 
B.  R.  805,  96  Fed.  326,  follows  the  general 
principle  of  law  recognized  by  the  Federal 
courts  that  where  a  contract  contemplates 
or  provides  that  property  is  to  be  delivered 
or  used  in.  another  State  the  lex  loci  solu- 
tionis governs.  See  also  Matter  of  Southern 
Textile  Co.  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
172,  174  Fed.  523,  The  construction  placed 
by  the  State  courts  upon  a  State  statute 
relating  to  conditional  sales  will  be  adopted 
by  the  bankruptcy  court.     Matter  of  Pacific 


Electric  &  Automobile  Co.    (D.   C,  Wash.), 
35  Am.  B.  R.  222,  224  Fed.  220. 

25.  First  Nat'l  Bank  v.  Connett  (C.  '0.  A., 
8th  Cir.),  15  Am.  B.  R.  662,  142  Fed.  33; 
fLoeser  v.  Savings  Bapk  &  Dep.  Co.  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  628,  148  Fed.  975; 
In  re  MoGhee  (D.  C,  Ga.),  21  Am.  B.  R.  656, 
166  Fed.  928. 

26.  In  re  Burlage  Bros.  ( D.  C,  la. ) ,  22 
Am.  B.  E.  410,  169  Fed.  1006. 

27.  In  re  Wall  (D.  C,  Okla.) ,  29  Am.  B.  R. 
901,  207  Fed.  994,  holding  that  in  determin- 
ing the  validity  of  a  contract  of  conditional 
sale,  where  the  laws  of  the  State  in  which  the 
contract  was  made  are  not  pleaded,  the  court 
will  presume  that  they  are  similar  to  the 
laws  of  the  State  where  the  goods  were  de- 
livered and  where  they  were  when  bankruptcy 
intervened;  Matter  of  Anson  Mercantile  Co. 
(D.  C,  Tex.),  38  Am.  B.  R.  952,  203  Fed. 
871. 

When  law  of  situs  governs  application  of 
recording  statute. — Where  an  excavating 
machine,  purchased  under  a  conditional  sale, 
was  shipped  by  the  vendors  to  another  State 
to  be  there  used  quasi  permanently,  the  re- 
cording statute  of  the  State  to  which  it  was 
shipped  applies.  And  upon  failure  to  record 
the  contract  as  required  by  the  laws  of  that 
State,  the  title  of  a  trustee  in  bankruptcy  is 
good  as  against  an  attempted  reclamation 
by  the  vendor.  Potter  Mfg.  Co.  v.  Arthur 
(0.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  75,  220 
Fed.  843. 
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mortgages  or  coi^tracts  of  conditional  sale  as  against  general  judgment  cred- 
itors of  the  bankrupt.  The  determination  of  the  question  must  necessarily 
depend  upon  the  statutes  and  decisions  of  the  several  States,^*  and  they  do  not, 
therefore,  admit  of  ready  classification.  A  number  of  these  cases  are  cited 
in  the  note.^" 

(2)  What  constitutes  want  of  recced  affecting  validity. —  A  mort- 
gage given  and  received  in  fraud  of  creditors,  or  to  hinder,  delay,  or  defraud 
creditors  is  invalid  as  to  creditors.  But  a  mortgage  not  so  given,  that  is,  not 
given  and  received  for  such  a  purpose,  if  there  be  a  good  present  consideration 
and  it  is  given  more  than  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy  in  New  York,  is  good  and  valid  as  to  creditors  and  the  trustee  in 

•  bankruptcy,  whether  recorded  ar  not.  A  mortgage  is  not  "required"  to  be 
recorded  as  to  general  creditors  and  a  trustee  in  bankruptcy,  when  it  is  not 
required  to  be  recorded  except  as  to  subsequent  purchasers  in  good  faith  and 
subsequent  mortgagees.  If  good  as  to  general  creditors  without  being  recorded,  - 
then  as  to  general  creditors  and  the  trustee  in  bankruptcy  representing  them 
and  their  interests  it  is  not  "required"  to  be  recorded  within  the  meaning  of 
the  bankruptcy  act.^** 

(3)  Chattel  moetgages  and  conteacts  foe  conditional  sale. —  (I)  In 
general. —  The  object  of  recording  acts'  is  to  prevent  the  obtaining  of  credit 
by  reason  of  the  ostensible  ownership  of  property  which  in  reality  is  covei<ed 
by  a  secret  lien  by  giving  notice  to  those  intending  to  purchase  such  property 
and  to  creditors  who  give  credit  on  the  faith  thereof.*^  A  trustee  in  bank- 
ruptcy is,  generally  speaking,  in  the  shoes  of  the  bankrupt;  he  acquires  no 
better  title  than  '  that   of  the  bankrupt,   and,   except  for  "the  provisions   of 

28.  In  re  Beede  (D.  C,  N.  Y.),  11  Am.  C,  Mo.>,  9  Am.  B.  E.  180,  118  Fed.  471. 
B.  R.  387,  126  Fed.  853;  In  re  Andrae  Co.  Equitable  claim  on  proceeds  of  sale.  Hanaon 
(D.  C,  Wis.),  9  Am.  B.  R.  135,  117  Fed.  v.  Blake  &  Co.  (D.  C,  Me.),  19  Am.  B.  R. 
561;  In  re  Antigo  Screen  Door  Co.  (0.  C.  325,  155  Fed.  342;  Pontiac  Buggy  Co  v 
A.,  7th  Cir.),  10  Am.  B.  R.  359,  123  Fed,  Skinner  (D.  C.,  N.  Y.),  20  Am.  B.  R.  206, 
249;  Matter  of  McDonald  (D.  C,  Mass.);  23  158  Fed.  858;  Deupree  v.  Watson  (C.  C.  A., 
Am.  B.  R.  51,  173  Fed.  9Q;  In  re  Nuckols  6th  Cir.),  32  Am.  B.  R.  407,  216  Fed.  483; 
(D.  C,  Tenn.),  29  Am.  B.  R.  867,  201  Fed.  Grimes   v.    Clark    (C.    C.   A.,   4th   Cir.),   37 

437.  Am.  B.  6.  142.    See  discussion  and  cases  cited 

The    lights    of    creditors    to    avoid    unre-  imder  this  section,  post,  subtitles  "  Mechanics' 

corded  liens,  which  the  bankruptcy  act  co^i-  Liens,"  "  Chattel  Mortgages,"  "  By  Judgment 

fers  on  trustees  in  bankruptcy,  are  to  be  de-  and  Execution,"  "  By  Creditors'  Bill,"  etc. 

termined  by  the  laws  of  the  State  requiring  Laws  of  place  where ,  property  is  situated, 

the  record.     In  re  Dancy  Hardware  &  Fur-  —  Where  mortgaged  property,  at  the  time  of 

niture  Co.   (D.  C.j  Ala.),  28  Am.  B.  R.  444,  the  execution  of  the  mortgage,  is  situated  in 

198  Fed.  336.  a  State  other  than  that  in  which  the  mort- 

29.  In  re  Harrison  (N.  Y.) ,  2  N.  B.  N.  Rep.  gagor  is  domiciled  and  the  mortgage  ex- 
541;  In  re  Booth  (H.  C,  Or.),  3  Am.  B.  R.  eeuted,  the  question  of  the  preservation  of 
574,  98  Fed.  975;  In  re  Tatem  et  al.  (D.  C,  the  lien  acquired  by  such  mortgage,  under 
N.  Car.),  6  Am.  B.  R.  426,  110  Fed.  519;  the  laws  in  reference  to  registration  and  the 
In  re  N.  Y.  Econ.  Printing  Co.  (C.  C.  A.;  priority  of  such  lien  over  the  rights  and 
2d  Cir.),  6  Am.  B.  R.  615,  110  Fed.  514;  interests  subsequently  acquired  by  third  per- 
In  re  Sewell  (D.  C,  Ky.),  7  Am.  B.  R.  sons,  should  be  determined  by  tha  law  of  the 
133,  111  Fed.  791;  In  re  Wilkes  {D;  C,  place  where  the  property  is  situated  at  the 
Ark.),  7  Am.  B.  R.  574,  112  Fed.  975;  In  re  time  the  mortgage  is  executed.  In  re  Nuckols 
Pekin  Plow  Co.  (C.  C.  A.,  8th  Cir.),  7  Am.  (D'.  C,  Tenn.),  29  Am.  B.  R.  867,  201  Fed. 
B.  R.  369,  WZ  Fed.  308;  In  re  Hull   (D.  C,  437. 

Vt.),  8  Am.  B.  R.  302,  115  Fed.  858;  Dun-  30.  Matter  of  Mosher  (D.  C,  N.  Y.;,  35 
plain  Silk  Co.  v.  Spencer  (C.  C.  A.,  3d  Cir.),  Am.  B.  R.  284,  224  Fed.  739. 
8  Am.  B.  R.  367,  115  Fed.  689;  Ih  re  Joseph-  31.  Object  of  recording  acts.— In  re  Can- 
son  (D.  C,  Gfa.),  8  Am.  B.  R.  423,  116  Fed.  non  (D.  C,  S.  Car.),  10  Am.  B.  R.  64,  121 
404;  In  re  Gosch  (C.  C.  A.,  5th  Cir.),  12  Fed.  582;  In  re  Claussen  (D.  C,  N.  Car.), 
Am.  B.  R.  149,  126  Fed.  627;  revg.  9  Am.  21  Am.  B.  R.  34,  164  Fed.  300;  Matter  of 
B.  R.  610,  121  Fed.  602;  In  re  Eaubenau  (D.  Southern  Textile  Co.   (C.  C.  A.,  2d  Cir.),  23 
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§  47-a  (2),  as  amended  by  the  act  of  1910,  is  not  in  any  sense  a  subsequent 
purchaser  in  good  faith  within  the  meaning  of  recording  acts.^^  One  purpose 
of  the  amendment  of  1910  to  §  4r7-a  (2)  was  to  reach  that  class  of.  cases  in 
which  no  creditors  had  acquired  a  lien  by  legal  or  equitable  proceedings,  so 
as  to  vest  in  the  trustee  for  the  benefit  of  all  the  creditors  the  potential  rights 
of  a  creditor  having  such  a  lien.^*  A  mortgagee,  taking  ,possession  before  the 
commencement  of  bankruptcy  proceedings  against  the  mortgagor  of  after- 
acquired  property  covered  by  the  mortgage,  is  entitled  under  the  laws  of 
Massachusetts  to  hold  "it  against  the  trustee.^*  If  actual  notice  of  the  chattel 
mortgage  or  conditional  sale  -is  shown,  the  failure  to  record  or  file  is 
immaterial.^® 

(II)  Hjfect  of-failwre  to  file  or  record;  New  York  rule. —  Under  the  law 
in  New  York  an  unfiled  chattel  mortgage  is  void  only  as  against  judgment 
creditors  of  the  mortgagor,  and  it  has  been  held  that  a  general  creditor  upon 
obtaining  judgment  and  issuing  execution  may  impeach  the  validity  of  the 
mortgage  for  non-filing,  although  in  the  meantime  it  may  have  been  filed. ^® 
The  Court  of  Appeals  of^New  York  has  held  that  the  trustee  of  a  bankrupt 
mortgagor  could  attack  a  miortgage  for  failure  to  file  to  the  extent  of  the 
claims  of  those  creditors  whose  claims  accrued  prior  to  the  time  when  the 


Am.  B.  R.  172,  174  Fed.  523.  See  Bayley 
V.  Greenleaf,  7  Wheat.  (U.  S.),,  46,  5  L.  Ed. 
393,  where  Chief  Justice  Marshall  says: 
"  There  is  not  perhaps  a  State  in  the  Union, 
the  laws  of  which  do  not  make  all  convey- 
ances not  recorded  and  all  secret  trusts  void 
as  to  creditors,  as  well  as  subsequent  pur- 
chasers without  notice.  To  support  the  secret 
lien  of  a  vendor  against  a  creditor  who  is 
a  mortgagee  would  be  to  counteract  the  spirit 
of  these  laws." 

32.  In  re  Wade  (D.  C,  Mo.),  26  Am.  B. 
R.  169,  185  Fed.  664;  Hewit  v.  Berlin  Ma- 
chine Works,  194  U.  S.  296,  11  Am.  B.  R. 
709,  48  L.  Ed.  986,  24  Sup.  Ct.  690 ;  Thompson 
V.  Fairbanks,  196  U.  S.  516,  13  Am.  B.  R. 
437,  49  L.  Ed.  577,  25  Sup.  Ct.  306;  York 
Mfg.  Go.  V.  Cassell,  201  U.  S.  344,  15  Am. 
B.  R.  633,  50  L.  Ed.  782,  26  Sup.  Ct.  481. 

33.  In  re  Calhoun  Supply  Co.  (D.  C,  Ala.) , 
26  Am.  B.  R.  528,  189  Fed.  537 ;  In  re  Hart- 
dagen  (D.  C,  Pa.),  26  Am.  B.  R.  532,  189 
Fed.  546. 

Conditional  sale;  failure  to  record;  rights 
of  trustee  under  section  47-a  (2)  as  amended 
in  1910. — ^Where  a  vendor  under  a  condi- 
tional sale  contract,  failed  to  record  such 
contract  in  a  State  whose  laws  required 
record  and  avoided  contracts  unrecorded,  as 
against  purchasers  for  a  valuable  considera- 
tion, mortgages  and  judgment  creditors  with- 
out notice,  said  vendor  could  not  reclaim  the 
chattel  covered  by  the  contract  from  the  trus- 
tee in  bankruptcy  of  the  vendee,  since  the 
purpose  of  the  amendment  to  section  47-a 
(2)  of  the  bankruptcy  act,  enacted  June  25, 
1910,  providing  "  and  such  trustees,  as  to  all 
property  in  the  custody  or  coming  into  the 
custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  ithereon  "  was 


to  obviate  the  previous  rule  that  the  title  of 
the  vendor,  in  an  unrecorded  conditional  sale 
contract,  would  prevail  over  that  of  the  trus- 
tee in  bankruptcy  of  the  vendee.  The  opera- 
tion of  the  amendment  of  _1910  to  section 
47-a  (2)  of  the  bankruptcy  act  was  not  in- 
tended to  be  restricted  to  cases  in  which  a 
creditor  had  in  fact  acquired  a  lien  by  legal 
or  equitable  proceedings,  as  it  would  then  add 
nothing  to  section  67  of  the  original  act  per- 
mitting the  subrogation  of  the  trustee  to  such 
a  lien,  if  created  within  four  months;  but 
the  class  of  cases,  unprovided  for  by  the 
original  act,  and  intended  to  be  reached  by 
the  1910  amendment,  was  that  in  which  no 
creditors  had  acquired  liens  by  leg^l  or  equi- 
table proceedings  and  to  vest  in  the  trustee 
for  the  interest  of  all  creditors  the  potential 
rights  of  creditors  potential  with  such  liens. 
In  re  Bazemore  (D.  C,  Ala.),  26  Am.  B.  R. 
494,  189  Fed.  236.  See  In  re  Dancy  Hard- 
ware &  Furniture  Co.  (D.  C,  Ala.),  28  Am. 
B.  R.  444,  198  Fed.  336. 

Conditional  sale  contract;  failure  to 
record.^Where  a  State  statute  renders  a 
contract  of  conditional  sale  invalid  as  to  lien 
creditors  or  bona  fide  purchasers  wJiere  it  is 
not  registered,  a  seller  of  property  by  condi- 
tional sale  who  has  failed  to  register  his  con- 
tract has  no  remedy  as  against  the  trustee 
in  bankruptcy  to  enforce  his  lien,  and  he  can- 
not recover  the  property  from  a  purchaser  at 
the  trustee's  sale,  but  he  is  a  mere  general 
creditor  with  a  right  to  share  in  the  assets 
of  the  estate.  Hinton  v.  Williams  (X.  C. 
Sup.  Ct.),  35  Am.  B.  R.  878,  86  S.  E.  994. 

34.  In  re, Hurley  (D.  C,  Mass.),  26  Am. 
B.  R.  434,  185  Fed.  851. 

35.  In  re  Bazemore  (D.  C,  Ala.),  26  Am. 
B.  R.  494,  189  Fed.  236. 

36.  In  re  Beede  (D.  C,  N.  Y.),  11  Am. 
B.  R.  387,  120  Fed.  853;  In  re  Beede,   (D.  C, 
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mortgage  was  filed,  although  if  any  one  of  such  creditors  sought  relief  against 
such  mortgage  it  would  be  necessary  for  him  to  put  his  claim  into  a  judg- 
ments^ This  ruling  of  the  Court  of  Appeals  of  New  York  would  seein  con- 
clusive upon  this  question,  in  view  of  the  determination  of  the  Supreme  Court 
of  the  United  States,^*  already  referred  to,  to  the  effect  that  Federal  courtP 
are  required  in  all  such  cases  to  follow  the  rules  laid,  down  by  State  courts.'*' 
The  rule  iij  force  in  New  York  depends  upon  a  construction  of  the  New  York 
statute ;  it  does  not  necessarily  apply  in  other  jurisdictions.  As,  for  instance, 
under  the  Ohio  statute  relative  to  the  filing  of  chattel  mortgages  and  contracts 
of  conditional  sale,  it  has  been  held  that  an  unfiled  contract  is  void  only  as 
to  creditors  who,  before  the  filing  thereof,  had  "fastened  upon"  the  bank- 
rupt's property  by  some  specific  liens,  and  that  the  trustee  has  no  rights  as 
against  such  unfiled  contract,  in  favor  of  the  general  creditors.**     Under  such 


N.  Y.),  14  Am.  B.  R.  697,  138  Fed.  441,  in 
which  cases  Judge  Ray  considered  at  length 
and  in  full  all  the  New  York  authorities 
applicable  to  the  validity  of  unfiled  chattel 
mortgages. 

37.  Skilton  v.  Codington,  15  Am.  B.  R.  810, 
185  N.  Y.  80,  77  N.  E.  790,  disapproving  In 
re  New  York  Economical  Printing  Co.  (C. 
C.  A.,  2d  Cir.),  6  Am.  B.  R.  615,  110  Fed. 
514.  See  also  Gove  v.  Morton  Trust  Co.,  12 
Am.  B.  R.  297,  96  N.  Y.  App.  Div.  177, 
89  N.  Y.  Supp.  247 ;  Matter  of  Metropolitan 
Store,  etc.,  Co.  (Ref.,  N.  Y.),  1&  Am.  B.  R. 
119;  In  re  Beede  (D.  C,  N.  Y.),  11  Am. 
B.  R.  387,  126  Fed.  853;  Matter  of  Thompson 
(D.  C,  N.  Y.),  10  Am.  B.  R.  242,  122  Fed. 
174;  In  re  Ducker  (C.  C.  A.,  6th  Cir.\  13 
Am.  B.  R.  760,  133  Fed.  771;  In  re  Schiebler 
(D.  C,  N.  Y.),  21  Am.  B.  R.  309,  165  Fed. 
363;  In  re  Thomas   (D.  C,  N.  Y.),  29  Am. 

B.  R.  945,  199  Fed.  214;  Matter  of  Palmer 
(D.  C,  N.  Y.),  33  Am.  B.  R.  689,  218  Fed. 
74.  As  to  effect  of  failure  to  record  assign- 
ment of  mortgage  upon  subsequent  assignee, 
see  In  re  Buchner  (D.  C,  111.),  29  Am.  B. 
R.  179,  202  Fed.  979. 

Failure  to  file  within  reasonable  time. — 
In  New  York,  a  chattel  mortgage  must  be 
filed  within  a  reasonable  time  after  the  ex- 
ecution, and  a  failure  to  file  it  for  nearly 
three  months  after  its  execution  renders  it 
invalid  as  against  all  the  creditors  of  the 
Bankrupt  even  though  the  mortgagee  was  un- 
able to  speak  the  English  language  and  wa,s 
apparently  entirely  unacquainted  with  busi- 
ness, and  such  failure  was  through  the  omis- 
sion of  her  attorney  either  to  do  so  or 
to  tell  her  to  do  so.    Matter  of  Schmidt  (C. 

C.  A.,  2d  Cir.l,  24  Am.  B.  R.  687,  181  Fed. 
73. 

Failure  to  refile  chattel  mortgage;  New 
York  statute. — Where,  as  in  New  York,  the 
statute  provides  that  a  chattel  mortgage  shall 
be  invalid  as  against  creditors  of  the  mort- 
gagor and- against  subsequent  purchasers  or 
mortgagees  in  good  faith  after  the  expiration 
of  one  year  from  its  original  filing,  unless 
refiled  within  thirty  days  next  preceding  the 
expiration  of  such  time,  a  failure  to  refile  a 
mortgage  given  by  bankrupt  until  some  five 
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months  after  the  expiration  of  one  year  from 
the  date  of  its  original  filing,  renders  such 
mortgage  invalid  as  against  the  bankrupt's 
creditors  and  may  be  attacked  by  the  trus- 
tee. Matter  of  Watts-Woodward  Press,  Inc. 
(C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  684,  181 
Fed.  71. 

38.  Humphrey  v.  Tatman,  198  U.  S.  91,  14 
Am.  B.  R.  74,  49  L.  Ed.  956,  25  Sup.  Ct.  567. 

39.  Compare  In  re  Burnham  (D.  C,  N. 
Y.),  15  Am.  B.  R.  548,  140  Fed.  926. 

40.  York  Mfg.  Co.  v.  Cassell,  201  U.  S. 
344,  15  Am.  B.  R.  633,  50  L.  Ed.  782,  26 
Sup.  Ct.  481;  Crosby  v.  Miller  (Ct.  App., 
D.  C),  16  Am.  B.  R.  805,  25  R.  I.  172;  In  re 
Doran  (D.  C,  Ky.),  17  Am.  B.  R.  799,  148 
Fed.  327;  In  re  Thomas  (D.  C,  N.  Y.),  29 
Am.  B.  R.  945,  199  Fed.  214. 

Under  3103  of  the  Code  of  West  Virginia, 
providing  that  a  deed  of  trust  shall  be  void 
as  to  creditors  "  until  and  except  from  the 
time  it  is  duly  admitted  to  record,"  an  un- 
recorded deed  of  trust  is  not  void  as  to  gen- 
eral creditors;  and  the  holders  of  bonds  se- 
cured by  an  unrecorded  deed  of  trust  merely 
lose  their  right  to  priority  as  against  cred- 
itors who  have  obtained  judgments  or  other, 
liens  on  the  property.  In  re  Charles  Town 
Light  &  Power  Co.   (D.  C,  W.  Va.),  29  Am. 

B.  R.  721,  199  Fed  846. 

In  Kentucky,  an  unrecorded  contract  of 
conditional  sale,  with  reservation  of  title 
in  the  vendor,  is  good  as  against  the  trus-  , 
tee  of  the  vendee,  though  some  of  the  cred- 
itors did  not  sustain  that  relation  at  the 
time  the  contract  was  entered  into.  The 
word  "  creditors "  as  used  in  the  statute 
includes  only  such  as  have  acquired  a  lien. 
Crucible  Steel  Co.  of  America  v.   Holt    (C. 

C.  A.,  6th  Cir.),  23  Am.  B.  R.  302,  174  Fed. 
127;  In  re  Ducker  (D.  C,  Ky.),  la  Am.  B. 
R.  760,  133  Fed.  771. 

In  Missouri  _  it  has  been  held  that  the 
instituting  of  bankruptcy  proceedings 
amounts,  to  an  effectual  sequestration  of 
the  bankrupt's  property  in  favor  of  all  the 
creditors,  and  tliat  therefore  an  unrecorded 
chattel  mortgage  is  invalid  as  against  the 
trustee  representing  all  the  creditors.  Brad- 
ley V.  McAfee    (D.   C,  Mo.),   17  Am.  B.  R. 
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a  statute  the  mortgagee  and.  conditional  vendor  take  legal  title  to  the  property, 
good  as  against  all  creditors  who  have  not,  prior  to  ba,nkruptcy,  proceedings, 
acquired  a  lien  by  legal  proceedings.*^  Under  the  Michigan  statute  it  is 
held  that  a  right  to  such  lien  is  thereby  given,  but  it  is  only  effective  if  some 
appropriate  proceeding  is  taken  "to  fasten  the  lien  upon  the  property,  prior 
to  bankruptcy.*^ 

(Ill)  Bankrupt  remaining  in  possession. —  If  a  bankrupt  gave  a  lien  on 
certain  chattels  to  secure  an  antecedent  indebtedness,  the  bankrupt'  remaining 
in  possession,  with  the  power  of  disposition;  and  no  notice  by  filing  or  other- 
wise being  given,  the  lien  is  not  effectual  against,  the  bankrupt's  creditors, 
such  lien  being  regarded  as  fraudulent  against  creditors.**     It  has  been  held 


499,  149  Fed.  ■264;  In  re  Pekin  Plow  Co. 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  E.  369,  112 
Fed.  308;  In  re  Martin  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  R.  151,  173  Fed.  597;  In  re  Wade 
(D.  C,  Mo.),  26  Am.  B.  R.  169,  185  Fed.  664. 

In  Kansas,  where  the  title  of  an  assignee 
fdr  the  benefit  of  creditors  is  good  as  against 
an  unfiled  eontj-act  of  conditional  sale,  the 
rights  of  creditors  of  the  assignor  under 
such  contract  may  be  enforced  by  his  trus- 
tee. In  re  Fish  Bros.  Wagon  Co.  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.   149,  164  Fed.  553. 

Under  the  law  ol  Maryland,  although  sub- 
sequent creditors  of  the  mortgagee  without 
notice  are  not  affected  by  an  unrecorded 
chattel  mortgage,  a  creditor  whose  debt  has 
been  contracted  prior  to  the  making  of  such 
mortgage  is,  so  far  as  the  mortgaged  prop- 
erty is  concerned,  postponed  to  the  mort- 
gagee's claim,  notwithstanding  thai  he  has 
reduced  his  claim  to  judgment  and  levied 
execution  upon  the  mortgaged  proper;ty. 
Hence,  in  determining  the  question  of  prior- 
ity of  the  distribution  of  the  proceeds  of  the 
property  so  mortgaged,  the  mortgagee's 
rights  are  not  affected  by  the  amendment  of 
1910  to  section  47-a  (2)  of  the  bankruptcy 
att,  vesting  in  the  trustee,  who  represents 
the  general  creditors,  all  the  rights  Und 
priorities  which  by  State  law  are  accorded 
a  creditor  holding  a  lien  by  legal  or  equi- 
table proceedings  on  the  property,  but  he  is 
entitled  to  share  in  the  proceeds  withj  the 
subsequent  creditors.  In  re  Riehl  (D.  C 
Md.),  29  Am.  B.  R.  613,  200  Fed.  455. 

Under  the  law  of  Arkansas,  a  contract  of 
'%conditional  sale,  although  unrecorded,  is 
valid  as  against  the  vendee's  trustee  in 
bankruptry,  and  vests  no  title  in  the  vendee, 
even  as  against  iona  fide  purchasers  with- 
out notice,  until  performance  of  the  condi- 
tions. In  re  Lutz  (D.  C,  Ark.),  28  Am.  B. 
R.  649.  197  Fed.  492. 

The  Washington  statute  is  similar  tn  the 
>.ew  York  act,  and  it  has  been  held  there- 
under that  the  courts  will  not  restrict  the 
word  "  creditors  "  but  will  declare  a  chattel 
mortgage  not  filed  within  ten  days  from  the 
time  of  its  execution  to  be  of  no  force  or 
eff'ect  as  to  any  creditor,  whether  prior  or 
subsequent,  at  least  until  it  is  actually  filed. 
Tn  re  Mission  Fixture  &  Mantel  Co.  (D.  C, 
Wash.),  24  Am.  B.  R.  873,  180  Fed.  263; 
Pacific  State  Bank  v.   Coats    (C.   C.  A..  9th 


Cir.),  30  Am.  B.  R.  655,  205  Fed.  618;  In  re 
United  States  Lumber  Co.  (D.  C,  Wash.), 
30  Am.  B.  R.  682,  206  Fed.  236. 

Under  the  Washington  statute  a  chattel 
mortgage,  not  filed  within  ten  days,  but  filed 
before  bankruptcy  proceedings  were  com- 
menced and  before  the  bankrupt  had  any 
creditors,  is  valid  as  against  the  trustee  in 
bankruptcy  of  the  mortgagor.  .  Matter  of 
Bolstad  (D.  C,  Wash.),  35  Am.  B.  R.  355, 
224  Fed.  283. 

Under  the  law  of  Worth  Carolina,  which 
declares  every  mortgage  or  deed  of  trust  to 
be  invalid  as  against  creditors  until  its  regis- 
tration,' a  trustee  in  bankruptcy  may  avoid 
and  set  aside  a  chattel  mortage  which,  al- 
though given  before  and  for  a  consideration 
passing  at  the  time  of ,  its  execution,  was  not 
recorded  until  within  four  months  prior  to 
the  beginning  of  bankruptcy  proceedings;  and 
which  operated  at  the  date  of  its  registration 
to  give  the  mortgagee  a  preference  over  other 
creditors.  Brigmari  v.  Covington  (C.  C.  A., 
4th  Cir. ) ,  33  Am.  B.  R.  644,  219  Fed.  500. 

41.  Foerstrier  v.  Citizen's  Savings  &  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  377, 
186  Fed.  1 ;  Davis  v.  Hanover  Savings  Fund 
Society  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R. 
36S,  210  Fed.  768,  as  to  effect  of  failure  to 
record  against  general  creditors  under  West 
Virginia  statute. 

Under  the  law  of  Minnesota,  a  chattel 
■miortgage  vests  the  legal  title  to  the  mort- 
gaged property  in  the  mortgagee,  and,  'al- 
though unrecorded,  is  good  as  against  gen- 
eral creditors  of  the  mortgagor  who  have 
not  seized  the  mortgaged  property  by  legal 
process  or  acquired  some  lien  upon  it.  Title 
Guaranty  &  Surety  Co.  v.  Witraire  jC.  C.  A., 
6th  Cir.),  28  Am.  B.  R.  235,  195  Fed.  41. 

42.  In  re  Ottenwess  v.  Huxall  (C.  C.  A., 
6th  Cir.),  27  Am.  B.  R.  579,  .193  Fed.  851; 
Detroit  Trust  Co.  v.  Pontiac  Sav.  Bank  (C. 
C.  A.,  6th  Cir.),  27  Am.  B.  R.  821,  196  Fed. 
29,  affd.  237  U.  S.  186,  34  Am.  B.  R.  759, 
59  L.  Ed.  907,  35  Sup.  Ct.  509. 

43.  In  re  Bellevue  Pipe  &  Foundry  Co, 
(Ref.,  Ohio),  22  Am.  B.  R.  97,  citing  Ohi? 
cases.  See  also  In  re  Braselton  (D.  C, 
Ga.),  22  Am.  B.  R.  419,  169  Fed.  960:  Wil- 
liamson V.  Richardson  (C.  C.  A.,  9th  Gir.j, 
30  Am.  B.  R.  559,  205  Fed.  245;  Covington  v. 
Brigman  (D.  O.,  N.  Oar.),  32  Am.  B.  R.  35, 
210  Fed.  499.     See  Am.  Bankr.  Dig.   §  442. 
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under  a  statute  requiring  a  contract  for  the  sale  of  personal  property,  where 
the  title  is  to  remain  in  the  seller,  and  the  possession  in  the  purchaser,  to  be 
Hied,  that  an  unfiled  contract  for  the  sale  of  goods  intended  for  resale,  with 
reservation  of  title  in  the  vendor  until  payment  of  the  purchase  price,  is 
invalid  as  against  general  creditors  of  the  vendee;  in  such  a  case  the  trustee 
in  bankruptcy  of  the  vendee  may  contest  the  validity  of  such  contract  in 
behalf  of  such  creditors.**  Where  there  has  been  no  actual  change  of  possession 
but  circumstances,  as  where  the  property  was  marked  as  belonging  to  the 
purchaser,  indicate  that  title  has  been  passed  under  .a  bill  of  sale,  the  trustee 
does  not  take  title,  although  the  bill  of  sale  was  not  recorded.*^  Possession  of 
the  property  by  the  mortgagee,  taken  after  the  filing  of  the  petition  in  bank- 
ruptcy, cannot  avail  the  mortgagee  as  against  the  trustee  in  bankruptcy.*'^ 
But  the  holder  of  an  unrecorded  chattel  mortgage  may  take  possession  of  the 
property,  subject  to  possession  by  an  officer  of  a  State  court  under  an  attach- 
fdent,  so  as  to  render  the  mortgage  valid  under  a  State  law  providing,  that  an 
unrecorded  mortgage  is  invalid  against  third  parties  unless  the  property  is 
in  the  possession  of  the  mortgagee.*'' 

(IV)  Withholding  from  record  or  filing. —  Where  chattel  mortgages  are 
withheld  from  record  contrary  to  the  provisions  of  a  statute  for  the  purpose 
of  enabling  the  mortgagor  to  preserve  his  credit,  such  mortgages -are  not 
entitled  to  priority  of  payment  in 'bankruptcy  over  claims  arising  subsequent 
to  the  execution  of  the  mortgages  and  before  they  were  recorded.**  An  agree- 
mentto  withhold  from  record,  for  the  purpose  and  with  the  effect  of  securing 
credit  not  justified  by  the  debtor's  financial  status,  is  evidence  of  fraud  which 
is  of  itself  sufficient  to  vitiate  the  transfer:*^     But  the  failure  tp  promptly 

44.  In  re  Bement  (C.  C.  A.,  7th  Cir.),  22  consideration  for  the  delivery  of  bonds  by 
Am.  B.  E.  616,  172  Fed.  98;  In  re  Burke  the  bankrupt  to  the  indorser,  who  was  a 
(D  C.  Oa.-),  22  Am.  B.  R  69,  168  Fed.  994;  director  of  the  bankrupt.  Butterfield  v.  Wood- 
In  re  banev' Hardware  &  Furniture  Co.  (D.  man  (C.  C.  A.,  1st  Cir.),  34- Am.  B.  E.  510, 
C    Ala  )    28  Am   B.  E.  444,  198  Fed.  336.  223  Fed.  956,  modifying  33  Am.   B.  E.   154, 

"45.  Stellwagen    v.    Clum     (C.    C.    A.,    6th  216  Fed.  208. 

Cir  )    38  Am.  13.  E.  904,  218  Fed.  730.  Agreement  to  withhold.—  Mortgages  with- 

46.' State  Bank  v.  Cox  (C.  C.  A.,  7th  Cir.),  held  from  record  by  agreement  for  the  pur- 

16  Am.  B.  R.  32,  143  Fed.  91 ;  Gruchet  v.  Eed  pose  of  enabling  the  mortgagor  to  preserve 

Eover  Co.   (C.  C.,  Mass.),  18  Am.  B.  E.  814,  his  credit,  are  fraudulent  as  against  subse- 

1  "i^  Fed   486  •  Clav  v.  Waters  ( C.  C.  A.,  8th  quent  creditors.     Hawkins  v.  Dannenberg  Co. 

Cir  )     24    Aik     Bi    E.    293,    178    Fed.    388;  (D.  C,  Ga.),  37  Am.  B.  E.  262,  234  Fed.  752. 

SchauBt)  V.  Miller  (D.  C,  Ore.) ,  30  Am.  B.  E.  49.  In   re   Duggan    (D.   C,  Ga.),   25   Am. 

699   206  Fed:  575  B-  ^-  1*^5,  182  Fed.  252,  afifd.  -25  Am.  B.  E. 

47  Duffv  V  Charak,  236  U.  S.  97,  34  Am.  479,  183  Fed.  405;  On-  v.  Park  (C.  C.  A., 
B   r'  5   59    L.  Ed.  483,  35  Sup.  Ct.  264.  5th  Cir.),  25  Am.  B.  E.  544,  183  Fed.  683; 

48  C'lavton  v  Exchange  Bank  of  Macon  McAtee  v.  Shade  (C.  C.  A.,  8th  Cir.),  '26 
(O  r  A  5th  Cir  )  10  Am.  B.  E.  173,  121  Am.  B.  E.  151,  163,  185  Fed.  442;  In  re  Bothe 
Fed  630-"  Guras  v.  Porter  (D.  C,  Cal.),  9  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  151,  173 
ArtiB  E  271  118  Fed  668;  In  re  Andrae  Fed.  597;  Fourth  Nat'l  Bank  v.  Willingham 
Pn  m'  r  Wis  )  9  Am.  B.  E.  135,  117  Fed.  (C.  C.  A.,  .5th  Cir.),  32  Am.  B.  R.  159,  213 
^i-  OrrV'Park  fC.  C.  A.,  5th  Cir.),,  25  Fed.  219;  Covington  v.  Brigman  <D.  C,  N. 
Am  BE  544  183  Fed.  683;  In  re  Jacob-  Car.),  32  Am.  B.  E.  35,  210  Fed.  499;  Matter 
soti'a  Perrill  (b  C,  Ga.) ,  29  Am.  B.  E.  603.  of  National  Boat  &  Engine  Co.  (D.  C, 
200  Fed    812  ^"^   ^  '         "                    .  Maine) ,  33  Am.  B.  R.  154,  216  Fed.  208. 

Withholding  from  record.— A  trust  deed  Secret  agreement  tp  withhold  chattel 
or  mortgage  executed  by  a  corporation  as  mortgage  from  record;  void  as  to  both  prior 
security  against  indorsements  of  notes,  with-  and  subsequent  creditors.— Where  a  bank- 
held  from  record  for  the  purpose  of  avoiding  rupt  gave  a  chattel  mortgage  to  a  creditor 
TjuWicitv  and  injury  to  the  credit  of  the  cor-  with  a  secret  agreement  that  the  same  should 
nnration  and  not  mentioned  in  a  bill  of  sale  be  withheld  from  the  record,  and  which  was 
to  the  bankrupt  was  not  a  valid  incumbrance  so  withheld  for  a  period  of  many  months, 
on  the  property  purchased  as  against  the  during  which  time  other  creditors,  unaware 
bankrupt    and   did   not    constitute    a   valid  of  this  undisclosed  mortgage,  sold  him  goods. 
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record  or  file  a  mortgage  is  not  in  itself  fraudulent  as  to  other  creditors,  where 
there  is  no  proof  of  fraudulent  intent.®'*  In  some  jurisdictions  and  under 
some  statutes  it  must  afiirmatively  appear  in  order  to  invalidate  the  mortgage 
that  it  was  withheld  from  record  by  agreement,  or  that  some  prejudice 
resulted  to  creditors  on  account  of  its  not  having  been  filed  for  record.** 

(V)  Recording  or  filing  within  fowr  montJis'  period. —  In  Massachusetts 
a  chattel  mortgage  made  prior  to  the  four  months'  period  and  recorded  within 
that  period  is  good  as  against  the  mortgagor's  trustee  in  bankruptcy.*^  The 
same  rule  apparently  exists  in  Maine  under  a  similar  statute.*^  The  contrary 
rule,  however,  is  maintained  in  North  Carolina.**  A  failure  to  record  a  real 
property  mortgage  until  after  the  adjudication  of  the  bankrupt  mortgagor 


which  they  had  refused  to  do  while  a  prior 
mortgage  to  the  Bame  mortgagee  was  on 
record,  and  which,  for  that  reason,  was  can- 
celed of  record  and  the  mortgage  in  question 
given,  the  mortgage  was  fraudulent  and  void, 
not  only  as  to  subsequent  creditors,  but  as  to 
prior  creditors  as  well.  In  re  Duggan  (0. 
C.  A.,  5th  Cir.),  25  Am.  B.  R.  479,  183 
Fed..  405,  affg.  25  Am.  B.  R.  105,  182  Fed. 
252 

50.  Bean  v.  Ori-  (C.  C.  A.,  5th  Cir.i,  25 
Am.  JB.  R.  400,  182  Fed.  599,  revg.  In  re 
Tysor-Cheatham  Mercantile  Co.,  24  Am.  B. 
R.  434,  178  Fed.  733,  and  distinguishing 
Clayton  v.  Exchange  Bank  (C.  C.  A.,  5th 
Cir.),  10  Am.  B.  R.  173,  121  Fed.  630,  57 
C.  C.  A.  656.  Compare  In  re  Sturtevant 
(C.  C.  A.,  7th  Cir.),  26  Am.  B.  R.  574,  188 
Fed.  196. 

51.  Deland  v.  Miller  k  Cheney  Bank,  11 
Am.  B.  R.  744,  119  Iowa,  368;  In  re  Wil- 
liams (D'.  C,  «a.),  9  Am.  B.  R.  731,  120 
Fed.  542. 

Intervention  of  bankruptcy  before  time 
for  recording  contract  of  conditional  sale  has 
expired: —  Under  the  requirement  of  §  3394 
of  Civil  Code  of  Alabama  of  1907  that  where 
personal  property  is  delivered  from  without 
the  State  to  a  purchaser  under  a  contract 
of  conditional  sale  whereby  the  vendor  retains 
title  until  payment  of  the  purchase  price  the 
contract  must,  within  three  months  of  the 
time  the  property  subj.ect  to  the  condition 
comes  into  the  State,  be  recorded,  the  failure 
to  record  such  a  contract  within  the  stated 
period  avoids  the  condition  in  favor  of  the 
purchaser's  trustee  in  bankruptcy,  though 
at  the  time  bankruptcy  intervened  the  prop- 
erty had  not  been  within  the  State  for  the 
full  period  of  three  months  allowed  by  thd 
statute  for  the  purpose  of  recording.  In  re 
Dancy  Hardware  &  Furniture  Co.  (D.  C, 
Ala.),  28  Am.  B.  R.  444,  198  Fed.  336. 

Eights  of  creditors  subsequent  to  unre- 
corded instrument;  withholding  from  record. 
— Under  the  law  of  Iowa  a  creditor,  subse- 
quent to  an  unrecorded  instrument,  has  no 
equity  and  no  right  to  assert  a  claim  superior 
to  the  rights  accruing  under  the  unrecorded 
instrument,  unless  6e/ore  record,  he  acquires 
a  lien  by  attachment,  execution  or  otherwise; 


but,  he  has  the  right  to  allege  that  the  unre- 
corded instrument  was  withheld  from  record 
as  part  of  a  fraudulent  scheme  to  procure 
credit.  Where  conditional  contracts  were 
filed  for  record  before  the  filing  of  a  petition, 
in  bankruptcy,  the  trustee  in  bankruptcy 
acquired  no  rights  greater  than  those  which 
would  be  acquired  by  creditors  who  on  the 
day  that  the  petition  in  bankruptcy  was  filed 
secured  a  lien  by  attachment  or  otherwise. 
A  mortgage,  executed  more  than  four  months 
before  the  bankruptcy  petition  is  filed,  is 
valid  as  against  the  trustee;  even  though 
the  same  is  not  recorded  until  three  daya 
previous  to  the  filing  of  the  petition  in  bank- 
ruptcy, where  there  is  no  claim  of  preference 
Emerson-Brantingham  Implement  Co.  v.  Law- 
son  (D.  C,  Iowa),  38  Am.  B.  R.  344,  237  Fed. 
877. 

52.  Humphrev  v.  Tatman,  198  U.  S.  91, 
14  Am.  B.  R.  74,  49  L.  Ed.  956,  25  Sup.  Ct. 
567.  The  rule  in  Ohio  seems  to  be  the  same. 
In  re  First  Nat.  Banlt  of  Canton  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  R.  180,  135  Fed.  62. 

Recording  mortgage  within  four  months' 
period. — A  mortgage  executed  and  delivered 
by  an  insolvent  debtor  more  than  four  months 
prior  to  the  filing  of  his  voluntary  petition, 
but  not  recorded  within  the  statutory  four 
months,  has  been  held  a  valid  and  subsisting 
lien  as  against  the  trustee.  In  re  Wright 
CD.  C,  Gfi.),  2  Am.  B.  R.  364,  96  Fed.  187; 
Matter  of  Virgin  (D.  C,  Ga.),  35  Am.  B. 
R.  494,  224  Fed.  128. 

53.  In  the  case  of  Matter  of  ^arriner  (D. 
C,  Me.),  34  Am.  B.  R.  444.  220  Fed.  542,  it 
was  held  that  since,  under  the  Maine  statute, 
a  chattel  mortgage,  made  in  good  faith,  is 
valid  against  all  parties  who,  previous  to  the 
date  of  its  record,  have  not  acquired  a  lien  by 
attachment,  levy,  or  some  such  proceeding, 
it  is  valid  as  to  creditors  who  extend  credit 
to  the  mortgagor  prior  to  its  record,  where 
it  appears  that  it  was  not  withheld  from 
record  for  the  purpose  of  giving  the  mort- 
gagor a  fictitious  credit,  and  that  the  subse- 
quent record  was  not  made  in  contemplation 
of  bankruptcy,  or  with  any  corrupt  purpose. 

54.  Brigman  v.  Covington  (C.  C.  A..  4th 
dr.),  33  Am.  B.  R.  644,  219  Fed.  500. 
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and  the  appointment  of  his  trustee  has  been  held,  under  the  Pennsylvania 
rule,  to  deprive  the  mortgagee  of  his  lien  as  against  the  trustee.^^ 

(VI)  Place  of  filing  or  recording. —  It  has  been  held  in  Massachusetts  under 
a  statute  (Rev.  Laws,  Mass.,  ch.  198,  §  1)  requiring  a  chattel  mortgage  to 
be  recorded  in  the  office  of  the  clerk  of  the  municipality*  where  the  mortgagor 
has  his  principal  place  of  business  and  also  in  the  clerk's  office  of  the  munici- 
pality where  he  lives,  that  a  failure  to  file  in  the  latter  place  defeats  the.  lien 
of  the  mortgage  as  against  the  trustee  in  bankruptcy  of  the  mortgagor,  and 
such  trustee  is  not  estopped  by  the  fact,  that  the  mortgagor  stated  in  the 
mortgage  that  he  lived  in  the  municipality  where  the  mortgage  was  filed.^^ 
A  corporation  is  deemed  a  resident  of  the  State  wherein  it  is  incorporated 
and  its  principal  place  of  business  is ,  situated,  within  the  meaning  of  an  act 
relating  to  recording  instruments,  and  the  county  of  its  residence  must  be 
taken  to  be  the  coimty  in  which  3uch  place  of  business  is  located.  ^^  The 
trustee  in  bankruptcy  of  the  corporation  representing  the  creditors  for  whose 
protection  the  recording  act  was  passed  may  assail  the  validity  of  a  chattel 
mortgage  whicli  was  not  recorded  in  the  proper  county.  ^^ 

(VII)  Unrecorded  contracts  for  conditional  sale. —  Where  a  State  statute 
provides  that  an  unrecorded  contract  for  the  conditional  sale  of  chattels,  with 
reservation  of  title,  is  good-  as  between  the  parties,  such  contract  is,  not  void 
as  to  creditors  who  have  not  acquired  a  specific  lien,  and  under  such  statute 
the  trusteeof  the  bankrupt  vendee  has  not  acquired  such  a  lien  by  the  adjudi- 
cation of  the  vendee,  and  may  not  avoid  the  contract.^®  Where  a  conditional 
sale  consists  of  two  separate  written  instruments  and  one  only  was  recorded, 


55.  In  re  Lukens  (D.  C,  Pa.),  14  Am  B. 
R  ■ess,  133  Fed.  188.  Compare  as  to  mort- 
gage executed  in  good  faith  but  not  re- 
corded, Rogers  v. 'Page  (C.  C.  A.,  6th  Cir.), 
15  Am.  B.  E.  502,  140  Fed.  596,  72  C.  C.  A. 
164. 

56.  Matter  of  McDonald  (D.  C,  Mass.), 
23  Am.  B.  E.  51,  173  Fed.  99. 

57.  Fairbanks  Steam  Shovel  Co.  v.  Wills, 
240  U.  S.  642,  36  Am.  B.  R.  754,  60  L.  Ed. 
841,  36  Sup.  Ct.  466,  affg.  32  Am.  B.  E.  381, 
212  Fed.  688. 

58.  Fairbanks  Steam  Shovel  Co.  v.  Wills,. 
240  tr.  S.  642,  36  Am.  B.  E.  764,  60  L.  Ed. 
841,  36  Sup.  Ct.  466,  affg.  32  Am.  B.  E.  381, 
212  Fed.  688. 

59.  York  Mfg.  Co.  v.  Cassell,  ,201  U.  S.  344, 
15  Am  B.  R.  632,  50'  L.  Ed.  782,  26  Sup.  Ct. 
481;  Matter  of  Superior  Drop  Forge  &  Mfg. 
■Co.  (D.  C,  Ohio),  31  Am.  B.  E.  455,  208 
Fed.  813.  The  statute  under  consideration 
in  this  case  was  similar  to  that  under  con- 
sideration in  the  following  cases,  where  a 
different  rule' was  applied:  In  re  Press  Post 
Printing  Co.  (D.  C,  Ohio),  13  Am.  B.  E. 
797.  134  Fed.  998:  In  re  Dunn  Hardware  & 
Furniture  Co.  (D'.  C.  N.  Car.),  13  Am.  B. 
R.  147,  132  Fed.  719.  As  to  property  sold 
on  condition  with  possession  in  purchaser, 
see  discussion  under  §  70,  post,  heading, 
"  Property  sold  to  bankrupt  on  condition." 

Conditional  sale,  what  constitutes. — ^Wliere 
a  contract  in  writing,  under  which  goods 
were,  delivered  to  bankrupts  in  Arkansas,  to 
be   resold   in   the  usual   course  of  business. 


provided  that  the  title  to  and  right  ol  pos- 
session thereof,  and  all  proceeds  of  resales 
thereof,  should  be  vested  and  remain  in  the 
seller  until  payment  of  the  purchase  price, 
and  that  except  for  the  right  to  resell  the 
goods  in  the  ordinary  course  of  business, 
the  batikrupts  should  not  remove  them  from 
the  city  in  which  they  were  doing  business, 
an  obligation  arose  upon  the  part  of  the 
bankrupts  to  account  for  and  pay  over  what 
was  collected  of  the  proceeds  of  resales,  and 
the  transaction  constituted"  a  conditional 
sale.  The  trustee  is  bound  by  the  terms  of 
such  contract.  -  Bryant  v.  Swafford  Bros. 
Dry  'Goods  Co.,  214  U.  S.  279,  22  Am.  B.  E-. 
Ill,  53  L.  Ed.  997,  29  Sup.  Ct.  614.  See  also 
In  re  McGehee  (D.  C,  'Ga.),  21  Am.  B.  R. 
656,  166  Fed.  928. 

Sale  dependent  upon  condition  subsequent. 
—  Since  a  conditional  sale  may  be  made  to 
depend  upon  a  condition  subsequent  as  well 
as  a  condition  precedent,  a  bill  of  sale,  in  the 
form  of  a  deed  of  indenture  which,  after  con- 
veying personal  property  with  covenants  of 
warranfy,  provides  that  in  default  in  pay- 
ment by  the  vendee  when  due  the  vendors 
may  declare  the  sale  forfeited  and,  retake 
the  property,  makes  the  sale  conditional,  and, 
the  condition  having  been  broken  by  default 
in  payment,  the  vendors  have  the  rirfit  to 
retslke  the  property.  In  re  Lutz  (D.  C, 
Ark.),  28  Am.  B.  E.  649,  197  'Fed.  492. 

Effect  of  unfiled  contract. — ^A  vendor,  under 
a  contract  of  conditional  sale  which  provides 
that  he  shall  be  entitled  to  possession  of  the 
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and  the  unrecorded  one  materially  altered  tke  legal  effect  of,  the  other,  the  - 
provisions  of  the  statute  requiring  record  have  not  been  complied  v?ith.®° 

(VIII)  Ejfed  of  amendment  of  §  47-a  (2). —  Under  §  4f-a  (2),  as  amended 
by  the  act  of  1910,  trustees  have  the  rights  and  remedies  of  lien  creditors 
or  judgment  creditors  as  against  unrecorded  transfers  or  incumbrances.*'- 
So  that  equities  or  rights  in  favor  of  such  creditors  as  against  a  chattel  mort- 
gage or  other  instrument  which  for  want  of  record  or  other  reason  is  invalid 
as  to  them,  may  be  asserted  with  the  same  force  and  effect  by  the  trustee  of 
the  bankrupt  debtor.*^  Prior  to  th^  amendment  of  1910  to  §  47-a  (2)  it  was 
held  under  the  New  York  statute  that  an  unfiled  conditional  sale  contract 
accompanied  by  delivery  of  the  goods,  being  void  only  as  against  "  subsequent 
purchasers,  pledgees  and  mortgagees  in  good  faith,"  was  valid  as  against  a 
trustee  in  bankruptcy. ^^ 

d.  Invalid  for  other  reasons.— Where 'for  a  reason  contained  in  a  State 
statute  a  lien  is  invalid  as  against  a  person's  creditors,  it  is  also  invalid  as 
against  such  creditors  in  bankruptcy.  As  where  it  is  provided  that  a  chattel 
mortgage,  containing  a  provision  for  the  sale  of  the  goods  mortgaged,  and  the 
use  of  the  proceeds  thereof  other  than  in  payment"  of  the  debt,  is  void  as  to 
creditors;  in  such  a  case  the  mortgage  is  not  valid  as  against  the  creditors 


property  whenever  he  may  feel  insecure  or 
when  the  vendee  may  become  insolvent  or 
bankrupt,  is  entitled  to  the  possession  of 
property  sold  thereunder,  as  against  the 
trustee  in  bankruptcy  of  the  vendee  and 
other  creditors,  although  the  contract  was 
not  filed  until  a  few  days  before  the  banli- 
ruptcy  of  the  vendee,  when  it  appears  that 
no  creditors  were  misled  thereby.  Deere 
Plow  Co.  V.  Edgar  Farmer  Store  Co.  (Wis. 
Sup.  Gt.),  31  Am.  B.  R.  156,  143  N.  W.  194. 
Under  New  Jersey  statute,  see  Matter  of 
Vandewater  Co.,  Ltd.  (D.  C,  N.  J.),  33  Am. 
B.  E.  e'ri,  219  Fed.  627. 

Conditional  sale  under  Michigan  statute. — ■ 
Any  contract  whatever  its  particular  terms, 
providing  for  the  sale  of  goods  which  are,  or 
are  to  be,  delivered  to  the  bu^  cr  for  the  pur- 
poses of  resale  and  without  any  limitation 
as  to  the  buyer's  rights  to  sell  the  same, 
'unless  such  sale  is  made  by  the  buyer  for  the 
seller,  is  a  contract  of  sale  with  a  reservation 
retaining  a  lien  as  security,  and  is  invalid 
as  against  creditors  unless  recorded  pursuant 
to  the  provisions  of  the  Michigan  statute. 
In  re  King  Motor  Car  Co.  (Ref.,- Mich.),  ,1 
Am.  B.  R.  172. 

Under  the  recording  law  of  Kansas  a 
conditional  sale  contract  is  valid  hetween  the 
parties,  whether  filed  for  record  or  not,  'but  is  . 
void  as  against  a  creditor  who  fastens  a  lien 
upon  the  property  by  execution,  attachment, 
or  like  legal  proceedings  before  the  contract 
is  recorded.  Bailey  V.  Baker  Ice  Machine  Co. 
(U.  S.  Sup.  Ct.),  239  U.  S.  268,  35  Am.  B. 
R.  814,  60  L.  Ed.  275,  36  Sup.  Ct.  50. 

Washington  statute. —  Under  section  47a 
(2)  of  the  bankruptcy  act,  as  amended  in 
1910,  creating  a  lien  in  favor  of  the  trustee 
upon  all  property  in  the  custody,  or  coming 
into  the  custody  of  the  bankruptcy  court,  the 


lien  of  a  tl-ustee  supersedes  any  rights  exist- 
ing in  favor  of  a  conditional  sale,  a  memor- 
andum of  which  was  not  recorded  pursuant  to 
section  3670  of  the  Washington  Code.  Jlat- 
ter  of  Pacific  Electric  &  Automobile  Co.  (D. 
C,  Wash. ) ,  35  Am.  B.  R.  222,  224  Fed.  220. 

Effect  of  permission  to  sell. —  Where  a 
written  contract  between  a  manufacturer  and 
a  dealer,  under  which  automobile  parts  were 
delivered  to  the  latter,  contained  a  formal 
reservation  of  title,  but  the  understanding 
when  the  contract  was  made  and  their  subse- 
quent course  of  dealing  contradicted  the 
written  instrument,  the  written  contract  was 
held  to  be  merely  colorable  and  not  enforce- 
able against  the  dealer's  trustee  in  bank- 
ruptcy. Matter  of  Harrington  ( D.  C,  Mass. ) , 
32  Am.  B.  R.  828,  212  Fed.  542. 

60.  In  re  Bazemore  (D.  C.  Ala.).  26  Am. 
B.  R.  494,  189  Fed.  236. 

CI.  See  discussion  imder  §  47a  (2)  and 
cases  cited,  ante. 

62.  Fairbanks  Steam  Shovel  Co.  r.  Wills, 
240  U.  S.  642,  36  Am.  B.  R.  754,  60  L.  Ed. 
841,  36  Sup.  Ct.  466. 

Under  the  amendment  of  1910  to  section 
47-a  (2)  of  the  Bankruptcy  Act,  which  clothed 
the  trustee  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings,  the  trustee's  lien  can- 
not antedate  the  institution  of  bankruptcy 
proceedings,  so  as  to  affect  the  validity  of  a 
chattel  mortgage  executed  more  than  four 
months  prior  to  bankruptcy,  but  recorded 
within  the  four  months'  period.  Matter  of 
Virgin  (D.  C,  Ga.),  35  Am.  B.,R.  494,  224 
Fed.  128. 

63^  Holt  V.  Henley,  232  U.  -S.  637,  32  Am. 
B  R.  161,  58  L.  Ed.  767,  34  Sup.  Gt.  459; 
Matter  of  White's  Express  Co.  (C.  C.  A.  2d 
Cir.),  33  Am.  B.  R.  74,  215  Fed.  884 
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of  the  bankrupt  mortgagor.®*  The  trustee  may  attack  the  validity  of  such  a 
moiftgage,  as  conclusively  as  though  fraudulent  intent  were  shown  to  exist. ''^ 
A  collusive  arrangement  between  the  holders  of  liens  and  a  bankrupt  to  keep 
'such  liens  alive  for  the  individual  benefit  of  the  bankrupt  and  against  the 
interests  of  his  creditors,  will  nullify  the  liens.®^  A  contract  for  the  con- 
ditional sale  of  a  chattel  is  subject  to  the  same  rule.®''  Any  defect  in  the 
execution  of  a  chattel  mortgage  or  other  instrument,  r^ulting  in  its  invalidity, 
as  where  there  was  a  failure  to  obtain  the  necessary  consent  of  stockholders 
in  case  of  a  corporation,  may  be  taken,  advantage  of  by  the  trustee,  in  behalf 
of  the  creditors.®^ 


III.  SUBROGATION  OF  TRUSTEE  TO  RIGHTS  OF  CREDITORS. 

a.  In  general. —  Subsection  b  in  effect  provides  that  when  a  creditor  is  pre- 
vented by  bankruptcy  from  enforcing  his  rights  against  a  lien  created,  or 
attempted  to  be  created,  by  his  debtor,  the  trustee  in  bankruptcy  is  subrogated 
to  the  rights  of  such  creditors  for  the  benefit  of  the  estate.  This  provision 
preserves  for  the  benefit  of  the  estate  a  right  which  some  particular  creditor 
had  been  prevented  from  enforcing  by  the  intervention  of  the  debtor's  bank- 
ruptcy. ®®     The  subsection  is  doubtless  declaratory  of  the  rule  at  law.™    This 


64.  In  re  Xational  Bank  of  Canton  (C. 
C.  A.,  6th  Cir.),  14  Am.  B.  R.  180,  135 
Fed.  62;  In  re  Marine  Construction  &  Dry- 
Dock  Co.  (D.  C,  N.  Y.),  14  Am.  S.  R.  466, 
135  Fed.  921;  Skillen  v.  Endelman,  11  Am. 
B.  E.  76«,  39  Misc.  261,  79  N.  Y.  Supp.  413; 
Dodge  V.  Nodin  (C.  C.  A..  8th  Cir.),  13  Am. 
B.  K.  176,  133  Fed.  363  (under  Colorado 
statute)  ;  In  re  Hull  (D.  C,  Vt.K  8  Am.  B. 
E.  302,  115  Fed.  858;  In  re  Volence  (D.  C, 
N.  Y.),  27  Am.  B.  E.  914,  197  Fed.  232; 
Matter  of  Purtell  (D.  V.,  N.  Y.),  32  Am.  B. 
R.  824,  215  Fed.  191. 

Right  of  mortgagor  to  sell  for  own  henefit; 
validity. —  In  New  York,  a  chattel  mortgage 
is  not  per  se  void  because  of  a  provision  con- 
tained in  it  permitting  the  mortgagor  to 
sell  the  mortgaged  property  provided  the 
mortgage  also  requires  the  mortgajgor  on 
making  sales  to  pay  over  the  proceeds  thereof 
and  apply  them  to  the  payment  of  the  mort- 
gage debt;  but  a  chattel  mortgage  given  and 
Sled  is  fraudulent  and  void  as  to  creditors 
when  accompanied  by  an  agreement  between 
the  parties,  whether  found  in  the  mortgage 
or  not,  which  authorizes  and,  permits  the 
mortgagor  to  treat  and  deal  with  the  mort- 
gaged property  as  his  own  and  to  sell  the 
same  and  use  the  proceeds  or  any  part  thereof 
for  his  own  benefit.  In  re  Hartman  (D.  C, 
3Sr.  Y.),  26  Am.  B.  R.  6,  189  Fed.  196. 

Mortgagor  permitted  to  sell  and  use  pro- 
ceeds; Wisconsin  statute.— Where,  under 
Wisconsin  statute,  a  chattel  mortgage  is  not 
valid  as  against  creditors  unless  accompanied 
by  aii  actual  and  continued  possession  of  the 
property  by  the  mortgd.gee,  or  the  mortgage 
be  filed,  or,  if  the  mortgagor  remains  in 
possession  of-  a  stock  of  goods,  the  mortgage 
shall  cease  to  be  a  lien  except  as  between 
the  parties,  unless  the  mortgagor  shall  file 
a   statement   every  sixty  days   showing  the 


amount  of  sales  therefrom,  amount  applied, 
on  mortgage  and  amount  of  new  stock  bought, 
a  chattel  mortgage,  providing  that  the  mort- 
gagor may  remain  in  possession  of  the  stock 
of  goods,  applying  tlie  proceeds  of  sale  thereof 
to  its  own  use,  providing  for  a  sinking  fund 
and  stipulating  that  the  mortgagee  may  con- 
sent to  waive  the  requirements  as  to  any 
payments  into  the  sinking  fund  in  his  dis- 
cretion, is  fraudulent  and  void  as  to  creditors, 
even  in  the  absence  of  intentional  bad  faith, 
no  statement  of  the  amount  of  sales,  amount 
of  new  stock  bought  and  amount  applied  on 
the  mortgage  having  been  filed,  as  required 
by  the  Wisconsin  statute.  In  re  Standard 
Telephone  &  Electric  Co.,  216,  U.  S.  545,  24 
Am.  B.  R.  761,  54  L.  Ed.  610,  30  Sup.  Ct. 
412. 

65.  In  re,  Standard  Telephone  &  Electric 
Co.,  216  U.  S.  545,  24  Am.  B.  R.  761,  54  L. 
Ed.  610,  30  Sup.  Ct.  412. 

66.  In  re  Kyte  (D.  C,  Pa.),  25  Am.  B. 
R.  337,  182  Fed.  166. 

67.  In  re  Garcewich  (C.  C.  A.,  2d  Cir.), 
8  Am.  B.  R.  149,  115  Fed.  87. 

68.  The  provision  of  the  New  York  Stock 
Corporation  Law  (sec.  6),  requiring,  except 
in  certain  cases,  the  consent  of -two-thirds  of 
the  stockholders  of  a  corporation  to  the  ex- 
ecution of  a  mortgage  by  the  corporation  may 
be  taken  advantage  of  by  the  trustee  in 
bankruptcy  of  a  corporation  in  contesting  the 
validity  of  a  chattel  mortgage  executed  (by 
its  officers.  Matter  of  Progressive  Wall 
Paper  Corporation  (D.  C,  N.  Y.),  37  Am.  B. 
R.  207,  230  Fed.  171? 

69.  In  re  New  York  Economical  PVinting 
Co.  (C.  C.  A.,  2d  Cir.).  6  Am.  B.  E.  615, 
110  Fed.  518;  Matter  of  Schweitzer  (D.  C, 
Pa.),  33  Am.  B.  R.  212.  217  Fed.  495. 

70.  Compare  In  re  Yukon  Woolen  Co.  (D. 
C,  Conn.),  2  Am.  B.  R.  805,  96  Fed.  326. 
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provision  of  the  statute  does  not  transfer  to  the  trustee  the  right  of  a  judg- 
ment creditor  to  enforce  an  equitable  lien  acquired  by  the  filing, of  a  creditor's 
bill  before  bankruptcy  proceedings  were  begun,  or  abate  such  creditor's  right 
to  prosecute  suit.^^  The  word  "  prevented,"  as  used  in  this  subsection,  means 
prevented  by  the  bankruptcy  proceedings.''^  The  trustee  under  subdivisions  a 
and.  h  of  this  section  stands  in  the  position  of  creditors.''^.  He  is  in  the  precise 
situation  of  a  junior  judgment  creditor  with  an  execution  lien,  and  has  the 
right  to  invalidate  a  prior  lien,  either  for  laches,  fraud  or  dormancy,  as  of 
the  date  of  the  filing  of  the  petition  in  bankruptcy.^*  The  trustee  is  hot  only 
invested  with  the- title  to  the  bankrupt's  property,  but  since,  after  the  filing, 
of  the  petition,  the  creditors  are  powerless  to  pursue  and  enforce  their  rights, 
the  trustee  is  vested  with  their  rights  of  action  with  respect  to  all  property 
of  the  bankrupt  transferred  or  incumbered  by  him  in  fraud  of  his  creditors. ''' 
A  trustee  is  not,  however,  an  innocent  purchaser  or  a  lien  creditor,  but,  gen- 
erally speaking,  he  takes  the  bankrupt's  property  subject  to  such  claims  and 
with  such  rights  as  the  bankrupt  himself  had,™  subject,  of  course,  to  the 
powers  now  conferred  upon  trustees  by  the  amendment  of  §  47-a  (2)  by- the 
act  of  1910.  Where  because  of  the  failure  to  record  a  mortgage  certain 
equities  exist  in  the  property  covered  by  such  mortgage  in  favor  of  creditors, 
such  equities  follow  the  property  into  the. hands  of  the  trustee."  Where  a 
bankrupt  borrowed  money  lipon  collaterals  in  excess  of  the  debt,  the  trustee 
may  pay  the  debt  out  of  the  funds  of  the  estate  and  become  subrogated  to  the 
rights  of  the  creditor,  and  upon  a  sale  of  the  collaterals  divide  the  surplus 
among  the  general  creditors.''*  Other  cases  in  point  are  referred  to  in  the 
foot-note. '^^ 

b.  Is  the  trustee  a  "judgment  creditor? "—  (],)  Ettle  under  foemee  act. — 
The  majority  of  eases  under  the  law  of  1867  held  that,  since  the  bankruptcy 
arrests  proceedings  iii.  the  State  courts,  the  assignee  (trustee),  as  the  repre- 
sentative of  the  whole  body  of  creditors,  could  bring  any  of  that  class  of 
equitable  actions  where  the  existence  of  a  judgment  and  execution  returned 

71.  Taylor  v.  Taylor,  59  N.  J.  Eq.  86,  45  76.  York  Mfg.   Co.   v.   Casaell,   201   U    S 
Atl.  440.  344,   15  Am.  CB.  E.  633,  50  L.   Ed.   782,  26 

72.  In  re  Doran  (C.  C.  A.,  6th  Cip:),  18  Sup.  Ct.  481;  In  re  Pish  Bros.  Wagon  Co. 
Am.  B.  R.  760,  154  Fed.  467,  n^odifying  17  (C  C.  A.,  8th  Cir.),  21  Am.  B.  R.  140  151 
Am.  B.  E.  799,  148  Fed.  327;  Matter  of  164  Fed.  553;  Foerstner  vT  Citizens'  SaVines 
Schweitzer  (D.  C,  Pa.),  33  Am.  B.  R.  212,  &  Trust  Co.  (C.  C.  A.,  6th  Cir  )  26  Am 
217  Fed.  495.  B.  R.  377,  186  Fed.  1 ;  In  re  Charles  Town 

73.  Matter  of  Gerstman  &  Bandman  ( Spec.  Light  &  Power  Co.   ( D  C    W   Va  )    29  Am 
M.,  N.  Y.),  17  Am.  B.  R.  882.  B.  E.  721,  199  Fed.  846.  '   ' 

74.  Matter  of  Zeis  (D.  C,  N..Y.),  36  Am.  77.  In  re  Wade   (D.  C,  Mo.)     26  Am    B 
B.  R.  581,  229  Fed.  472.  E.  169,  185  Fed.  664. 

75.  In  re  Rodgers  (C.  C.  A.,  7th  Cir.),  11  78.  Matter  of  Kessler  (C.  C.  A.    2d  Cir  ) 
Am.    B.   R.   79,   93,   125   Fed.    169,   revd.   on  37  Am.  B.  E.  325,  186  Fed.  127.     ' 

other  grounds,  198  U.  S.  280,  14  Am.  B.  E.  79.  In  re  Kenney   (D.  C.    N    Y  )     3  Am 

102,  49  L.  Ed.  1051,  25  Sup.  Ct.  693;  Bush  B.  E.  353,  97  Fedf  554;   In  re  Boston    (d' 

V.  Export  iStorage  Co.  (C.  C,  Tenn.) ,  14  Am.  C.,  Neb.),  3  Am.   B.   E.   388,  98  Fed    587- 

B.  E.  138,  136  Fed.  918;  Mitchell  v.  Mitchell  In  re  Howland   (D.  C,  NY)    6  Am  'b    R 

(D.  C,  N.  C),  17  Am.  B.  R.  382,  389,  147  495,  109  Fed.  869;  Barnes  Mf^'Co  v  Norden 

Fed.  280;  In  re  Bement  (C.  C.  A.,  7th  Cir.),  (Sup.  Ct.,  N.  J.),  7  Am.  S.  R.  553    67  N   J 

22  Am.  B.  R.  616,  172iFed.  98;  In  re  Burke  Law  493;  Patten  v.  Carlev  8  Am   B  R   482' 

(D.  C.,  Ga.) ,  22  Am.  i.  R.  69,  168  Fed.  994;  69  N.  Y.App.  Div   423   74  N   Y   Sunn   993 

Reardon  v.  Rock  Island  Plow  Co.,  (C.  C.  A.,  in  re  Beede    (D.  C.    N    Y  )     14  Am    BR 

7thOir.),  22  Am.  B.  R  66,  168  Fed.  654  697,  138  Fed.  441 ;  Receivers  of  Virg^ia  Iron. 

This    subject    is    further    discussed   under  etc.,  Co.  v.  Staake   (C.  C    A  -4th  Cir  )     13 

Section  Seventy  of  this  work.  Am.  B.  R.  281,   133  Fed.   717. 
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unsatisfied  are  necessary  elements;  i.  e.,  that  he  was  in  effect,  if  not  in  name, 
a  judgment  creditor.*" 

(2)  Rule  undle  peesent  act. —  The  rule  formerly  existing  has  been 
applied  under  the  present  act.*^  This  seems  justified  in  view  of  the  words 
"may  enforce  such  rights  of  such  creditor  for  the  benefit  of  the  estate."  The 
phrasing  of  §  tO-e,  limiting  actioiis  to  avoid  transfers  to  such  suits  as  a 
creditor  could  have  brought,  again  opened  the  question.  Thus,  it  has  been 
held  in  a  well-considered  case,*^  that  only  a  judgment  creditor  can  share  in 
property  of  the  bankrupt,  affected  by  a  chattel  mortgage  npt  duly  refiled  as 
provided  in  the  New  York  statute,  i.  e.,  that  the  trustee  is  a  judgment  creditor- 
only  so  far  as  he  represents  judgment  creditors,  the  New  York  law  denying 
to  creditors  whose  debts  are  not  reduced  to  judgment  the  remedy  of  a  suit 
to  set  it  aside.  There  never  has  been  a  doubt  about  the  trustee's  power  to 
sue  to  set  aside  a  transaction  which  amounts  to  a  fraud  in  fact,  whether  on 
the  law  or  on  the  creditors ;  and  that,  too,  irrespective  of  whether  any  of  the 
creditors  had  obtained  judgments.  Where,  however,  the  wrong  on  creditors 
is  purely  constructive,  and  the  remedy  is  denied  until  certain  statutory  pre- 
liminaries are  observed,  the  case  was  different.  The  creditor  whose :  debt  was 
not  in  judgment  could,  of  course,  complain  that  the  bankruptcy  prevented 
him  from  observing  those  prfeliminaries,  but,  in  a  vast  majority  of  cases,  the 
judgment  creditors  might  have  rejoined  that  the  complaining  creditor  might 
have  had  a  judgment  had  he  been  vigilant  and  was,  therefore,  not  in  a  position 
to  ask  equity.  Such  a  distinction  harmonized  with  the  doctrine  that  the 
trustee  took  the  assets  in  the  "plight  and  condition"  they  were  in  on  the  day 
of  bankruptcy.** 

(3)  Effect  of  amei^dmewt  of  §  47-a  (2)  by  amendmen't  of  1910. — 
Section  47-a  (2),  as  amended  by  the  act  of  1910',  has  substantially  modified 
the  rules  declared  as  to  the  power  of  a  trustee  to  take  advantage  of  the  priv- 
ileges accorded  a  judgment'  creditor,  as  against  a  lien  which  is  invalid  for 
want  of  record.  The  provisions  of  this  subsection,  as  so  amended,  should 
be  construed  with  subsection  b  of  this  section.  It  is  there  provided  that  the 
trustee  "  as  to  all  property  not  in  the  custody  of  the  bankruptcy  coiirt  shall 
be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a  judgment 
creditor  holding  an  execution  duly  returned  unsatisfied."  The  purpose  and 
effect  of  this  amendment  has  already  been  considered.®*  This  amendment 
effectually  disposes  of  any  doubt  which  may  have  existed  as  to  the  right  of 

80.  Barker  v.  Barker's  Assignee,  Fed.  Oas.  110  Fed.  514.  Compare  In  re  Schmitt  (D. 
986;  Beecher  v.  Clark,  Fed.  Cas.  1,223;  In  C,  Ohio),  6  Am.  B.  R.  150,  109  Fed.  267, 
re  Duncan,  Fed.  Cas.  4,131;  In  re  Metzger,  affd.  as  In  re  Shirley  (C.  C.  A.,  6th  Oir.),  7 
Fed.  Cas.  9,510.  See  under  the  present  act,  Am.  B.  R.  299,  112  Fed.  301;  In  re  Hasie 
Skilton  V.  Codington,  15  Am.  B.  R.  810,  185  (D.  C,  Tex.),  30  Am.  B.  R.  83/206  Fed. 
N.  Y.  80,  77  N.  E.  790.     Contra:  In  re  Col-  789. 

lins.  Fed.  Cas.  3,007;    Cook  v.  Whipple,  55  83.  This  rule  has  been  held  not  to  apply 

N.  Y.  150."    But  see  post  in  this  paragraph.  to  liens,  which,  although  valid  as  to  the  bank- 

•  Compare  Piatt  v.  Stewart,  Fed.  Cas.  11,2"'',  rupt,  are  invalid  as  to  creditors.     First  Nat. 

as  revd.  as  Stewart  v.  Piatt,  101  U.  S.  731,  Bank  v.  Staake,  202  U.  ,8.  141,  15  Am    B   R 

25  L.  Ed.  954.  639,   5Q'  L.   Ed.   967,  26   Sup.   Ct.   580.     See 

81.  Compare  In  re  McNamara,  2  N.  B.  N.  Corey  v.  Blaekwell  Lumber  Co.  (Idaho  Sup 
Rep.  341;   In  re  Harrison,  2  N.  B.  N.  Rep.  Ct),  31  Am.  B.  R.  135,  135  Pac.  742. 

541.  84.  See    discussion    under    Section    Forty- 

82.  In  re  New  York  Economical  Printing       seven  of  this  work. 
Co.    (C'  C.  A.,  2d  Cir.),  6  Ani.   B.  R.  615, 
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a  trustee  to  proceed  as  a  judgment  creditor  against  conveyances  invalid  for 
failure  to  record  or  j&le,  or  because  of  fraud  as  against  creditors.*^ 


IV.   VALID  LIENS. 

a.  In  general.—  Subsection  &  is  also  declaratory  of  the  law.  ,  It  is  intended 
to  preserve  liens  created  in  good  faith,  "  and  not  in  contemplation  of  a  fraud 
upon  this  act,  and  for  a  present  consideration,  which  have  been  recorded 
according  to  law,  if  record  thereof  was  necessary  in  order  to  impart  notice." 
It  is  the  converse  of  subsections  c,  e  and  /,  and  is  emphasized  by  subsection  h, 
the  saving  clause  in  the  body  of  subsection  e  and  the  proviso  clause  at  the 
end  of  subsection  /.  It  is  much  broader  than  the  corresponding  clauses  of 
the  act  of  1867,  which  protected  liens  by  mortgage  only.*® 

b.  Good  faith  of  transaction.—"  Good  faith,"  *^  and  "  not  in  contemplation 
of  or  in  fraud  upon  the  bankruptcy  act,"  are  of  the  essence  of  this  subsection 
without  which  the  liens  therein  mentioned  cannot  be  upheld  even  though  there 
•be  a  present  consideration  for  them.^®  For  instance,  where  an  assignment  of 
accounts  due  a  corporation  is  made  by  ,the  corporation  to  its  president  to 
secure  moneys  previously  advanced  by  him  to  the  corporation,  he  knowing  at 
the  time  that  the  corporation  wds  in  a  precarious  condition,  there  is  an  absence 
of  good  faith  which  will  render  the  assignment  ineffectual  as  a  lien.*®  Want 
of  present  consideration  _  or  failure  to  record  where  record  is  necessary  to 
impart  notice  are  important.      These  are  often  elements  of  proof  on  the 


95.  In  re  Bazemore  (D.  C.,  Ala.),  26  Am. 
B.  E.  494,  189  Fed.  236;  In  re  Calhoun  Sup- 
ply Co.  (D.  C'  Ala.),  26  Am.  B.  E.  528, 
189  Fed.  537;  In  re  Buchner  (D.  C,  111.), 
29  Am.  B.  E.  179,  202  Fed.  979 ;  In  re  Geiver 
(D.  C,  .So.  Dak.),  28  Am.  B.  R.  413,  193, 
Fed.  128;  Matter  of  Fitzhugh  Hall  Amuse- 
ment Co.  (D.  C,  N.  Y.),  36  Am.  B.  E.  289, 
228  Fed.  169,  affd.  36  Am.  B.  R.  493,  230 
Fed.  811;.  Matter  of  Zeis  (D.  C,  N.  Y.), 
36  Am.  B.  E.  581,  229  Fed.  472. 

86.  Act  of  1867,  §  14,  E.  S.,  §  5052. 

87.  In  re  Soudans  Mfg.  Co.  (C.  C.  A.,  7th 
Cir.),  8  Am.  B.  R.  45,  113  Fed.  804;  Matter 
of  Baar  (C.  C.  A.,  2d  Clr.),  32  Am.  B.  JR. 
465,  213  Fed.  628. 

Protection  of  liens. —  It  is  the  intention  of 
the  hankruptcy  act  to  protect  all  liens, 
whether  arising  by  contract  or  by  statute, 
except  only  such  as  are  expressly  declared 
annulled  or  invalidated.  It  is  not  intended 
to  avoid  a  lien  secured  by  the  act  of  lajbor 
and  preserved  and  enforced  by  legal  proceed- 
ings, especially  where  such  lien  attached  more 
than  eight  months  before  proceedings  in 
bankruptcy  were  commenced,  and  the  action 
to  foreclose  the  lien  was  commenced  long 
prior  thereto.  Tube  City  Mining  &  Milling 
Co.  V.  Otterson  (Ariz.  Sup.  Ot.),  35  Am. 
B.  E.  500,  146  Pac.  203. 

88.  Powell  V.  Gate  City  Bank  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  E.  316,  178  Fed.  609; 
Hardcastle  v.  National  Clothing  Co.  (Teiin. 
Sup.  Ct.),  38  Am.  B.  E.  719,  191  S.  W. 
524;  Matter  of  Stone  (Ref.,  Mass.),  37  Am. 
B.  R.  138;  Lott  V.  Salabury  (C.  C.  A.,  4th 
Cir.),  37   Am.   B.  R.  796;   Matter   of  Baar 


(C.  C.  A.,  2d.  Cir.),  32- Am.  B.   E.  465,  213 
Fed.  628. 
Mortgage  within   four  months'   period  to 

secure  existing  debt;  present  consideration . 

A  corporation,  subsequently  bankrupt,  bor- 
rowed money  from  a  bank  in  which  its  offi- 
cers held  office.  The  amount  of  the  indebted- 
ness was  found  to  be  largely  in  excess  of 
that  which,  by  the  statutes  of  the  State,  the 
bank  might  loan  to  one  corporation.  In- 
dividual notes  were  accepted  by  the  bank  in 
place  of  the  corporation's  obligations.  These 
being  criticised  by  the  bank  examiner,  the 
bank's  cashier  thereafter  individually  in- 
dorsed such  notesj  and  thus  became  their 
guarantor,  the  consideration  being  founded 
on  the  abandonment  of  complaints  on  the 
part  of  the  examiner.  Thereafter  these  notes 
were  taken  up  by  the  cashier  who  assumed 
the  indebtedness  of  the  corporation  to  the 
bank  and  took  the  note  of  the  corporation 
to  himself,  secured  by  a  mortgage  which  he 
did  not  place  on  record  until  shortly  before 
the  bankruptcy.  The  officers  of  the  corpora- 
tion and  the  cashier  knew  that  it  was  in- 
solvent. It  became  a  bankrupt  within  four 
months  from  the  giving  of  the  mortgage. 
Held,  that  the  cashier  by  indorsing  said  notes 
became  the  creditor  of  the  corporation,  and 
that  the  unrecorded  mortgage  was  not  given 
by  the  corporation  nor  accepted  by  him  in 
good  faith  for  a  present  consideration,  under 
§  67-d  of  the  bankruptcy  act,  but  was  a 
voidable  preference  under  §  60-b  thereof.  Mc- 
Atee  V  Shade  (C.  C.  A.,  8th  Cir.),  26 
Am.  B.  E.  151,  186  Fed.  442. 
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question -of  good  faith.®"  The  amendment  of  1910  inserted  the  words  "to  the 
extent  of  such  present  consideration  only/'  thus  preserving  the  security  which 
a  creditor  has  obtained  only  so  far  as  the  same  is  baSed  upon  the  original 
consideration."^  A  mortgage  given  to  secure  indorsers  upon  the  bankrupt's 
notes  is  for  a  present  consideration  under  this  clause,  since  such  indorsers 
becanae  creditors  contingently  at  the  time  of  their  indorsement.®^  As  will 
soon  be  seen,  bona  fides  is  not  material  where  the  lien  is  through  legal  proceed- 
ings. The  universal  recognition  of  the  rule  of  law  here--phrased  into  the  statute 
results  in  cases  construing  it  being  rare,  perhaps  unnecessary. 

c.  Jurisdiction  of  bankruptcy  court  to  determine  validity  of  lien. —  One  who, 
prior  to  the  filing  of  a  petition  in  barikruptcy,  has  acquired  by  other  means 
than  the  legal  proceedings  specified  in  §  67,  c  and  /,  a  lien  upon  the  prop- 
erty of  a  party  subsequently  adjudged  bankrupt,  is  an  adverse  claimant,  and 
is  entitled  to  the  rights  and  privileges  of  such  claimant,  to  the  same  extent  as 
one  who  has  acquired  a  claim  of  title  to  property  from  such  a  party.®^  A  - 
bankruptcy  court  has  no  authority  or  jurisdiction  in  the  absence  of  lawful 
possession  of  the  property  by  its  officers  to  draw  to  itself  and  determine  in  a 
summary  proceeding  the  adverse  claim  of  one  claiming  for  his  own  benefit 
a  lien  upon  or  title  to  property  of  the  bankrupt  which  was  created,  or  is 
claimed  to  have  been  created,  otherwise  than  by  the  legal  proceeding  specified 
in  subsections  c  and  /  of  this  section  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy.®*    A  lienholder  may  establish  his  lien  in  any  court  having  JTirisdic- 


90.  Compare  subs.  2;  In  re  Soudans  Mfg. 
Co.  (0.  C.  A.,  7th  Cir.),  8  Am.  B.  E.  45, 
113  Fed.  804;  In  re  Durham  (D.  C,  Md.), 
8  Am.   B.  R.   115,   114  Fed.   750. 

91.  In  re  Foster  (D.  C,  Vt.),  25  Am.  B. 
R.  96,  181  Fed.  703. 

92.  In  re  Farmers'  Supply  Co.  (D.  C, 
Ohio),  22  Am.  B.  E.  460.  170  Fed.  502. 

93.  American  Trust  &  Savings  Bank  v. 
Euppe  (C.  C.  A.,  8th  Cir.),  38  Am.  B.  -R. 
621,  237  Fed.  581;  In  re  Rathman  (C.  C. 
A.,  8th  Cir.),  25  Am.  B.  E.  246,  183  Fed.  913; 
Stone-Ordean.'Wella  Co.  v.  Mark  (O.  C.  A., 
8th  iCir.),  35  Am.  B.  R.  663,  227  Fed.  975; 
In  re  Shea  (D.  C,  Ky.),  31  Am.  B.  E.  697, 
211  Fed.  365,  369;  Jaquith  v.  Rowley,  188  U. 
S.  620,  621,  625,  626,  47  L.  Ed.  620,  23  Sup. 
Ct.  369;  Harris  v.  First  National  Bank,  216 
U.  .S.  382,  23  Am.  B.  R.  632,  54  L.  Ed.  528, 
30  Sup.  Ct.  296;  In  re  McMahon  (C.  C.  A., 
eth  Cir.),  17  Am.  B.  R.-530,  147  Fed.  684; 
Frank  v.  Vollkommer,  205  U.  S.  521,  17  Am. 

B.  R.  806,  51  L.  Ed.  «11,  27  Sup.  Ct.  596; 
Carling  v.  Seymour  JJbr.  Co.  (C.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  29,  113  Fed.  483;  In,  re 
Silberhorn  (D.  C,  111.),  5  Am.  B.  R.  568, 
105  Fed.  899.  See  also  Am.  Bankr.  Dig.  § 
469. 

•  94.  In  re  Rathman  (C.  C.  A.,  8th  Cir.),  25^ 
Am.  B.  R.  246,  183  Fed.  913,  925-927,  106 

C.  C.  A.  253,  265-267;  First  National  Bank 
V.  Title  &  Trust  Co..  198  U.  S.  280,  .281,  282, 
14  Am.  B.  R.  102,  49  L.  Ed.  1051,  25  Sup. 
Ct.  «93;  Louisville  Trust  Co.  v.  Comingor, 
184  U.  S.  18,  25,  7  Am.  B.  R.  421,  46  L.  Ed. 
413,  22  Sup.  Ct.  293;  Murphy  v.  John  Hof- 
man  Cq.,  211  U.  S.  562,  569,  570,  21  Am. 
B.  R.  487,  53  L.  Ed.  327,  29  Sup.  CT.  154; 


Tripp  V.  Mitschrioh  (C.  C.  A.,  8th  Cir.),  31 
Am.,B.  R.  662,  211  Fed.  424,  426,  128  C.  C, 
A.  96,  98.  In  the  case  of  American  Trust  & 
Savings  Bank  v.  Euppe  ( C.  C.  A.,  8th  Cir. ) , 
38  Am.  B.  E.  621,  237  Fed.  581,  it  appeared 
that  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy  a  bank  had  a  lien  upon  the 
mortgaged  proper%  which ,  had  been  created 
prior  to  that  time  without  suits  or  legal 
proceedings  and  had  the  possession'  of  the 
mortgaged  property.  The  action  in  replevin 
did  not  create  the  lien  of  the  bank.  That 
lien  was  created  in  May,  1914,  by  the  act  of 
the  parties  to  the  mortgage  and  the  laws  of 
the  State  of  New  Mexico,  the  petition  in 
bankruptcy  being^filed  in  October,  1914.  The 
bank  was  adverse  claimant  in  possession 
when  the  petition  for  the  adjudication ,  in 
bankruptcy  was  filed.  Neither  the  bank-, 
ruptcy  court  nor  any  of  its  officers  ever  ac- 
quired any  possession  of  the  mortgaged  prop- 
erty or  of  its  proceeds.  It  was  held  that 
the  bank  had  the  right  to  the  trial  of  its 
claim  in  a  pljenary  action  according  to  the 
course  of  the  common  law,  or  in  a  suit  in 
equity  according  to  the  rules  and  principles 
of  equity  jurisprudence,  and  the  bankruptcy 
court  was  without  authority  or  jurisdiction 
in  the  absence  of  the  consent  of  the  baink 
to  adjudge  in  a  summary  proceeding  either 
the  validity  or  the  extent  oi  its  claim. 

Jurisdiction  of  Bankruptcy  Court. —  Al- 
though under,  section  67-d  of  the  bankruptcy 
act,  valid  liens  are  protected  and  preserved 
in  bankruptcy,  the  holder  of  a  mortgage  or  a 
security  deed  takes  his  security  subject  to 
the  chance  that  proceedings  in  bankruptcy 
may  be  instituted  and  that  the  property  held 
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tion;^"  although  if  the  property  is  in  possession  of  the  court  the  bankruptcy- 
court  has  jurisdiction,^^  and  under  certain  conditions  iaay  proceed  summarily 
as  to  such  property. ^^,  " 

d.  Miscellaneous  valid  liens.—  The  rule  seems  to  he  that  where  the  lien  does 
not  contravene  the  bankruptcy  law,  and  is  recognized  by  the  State  law,  it 
will  be  preserved.^*  Likewise,  a  vendor's  lien  on  land  will  be  valid  against 
a  trustee  in  bankruptcy  and  courts  of  bankruptcy  will  recognize  and  give 
effect  to  such  a  lien  provided  for  by  the  statutes  of  a  State,  in  the  absence  of 
some  act  of  the  vendor  or  claimant  inconsistent  with  the  purpose  of  claiming 
a  lien  or  Tvith  its  continued  existence.®®  And  liens  for  the  wages  of  employees 
under  a  State  law  are  not  to  be  affected  by  the  act,  and  such  liens  are  to  be 
given  full  force  and  effect,  although  such  wages  are  entitled  to  priority  of 
payment  under  §  64-b  (5) ;  where  such  liens  exist  they  must  be  recognized 
and  satisfied  in, full  out  of  the  proceeds  of  the  propeAy  to  which  they  attach, 
without  regard  to  the  priority  of  other  claims- which  precede  them  under 
the  terms  of  such  §  Si-b.""     A  lien  created  by  a  verbal  agreement,  made 


by  him  as  security  may  be  subject  to  become 
administered  by  the  bankruptcy  court.  Cohen 
V.  Nixon  &  Wright  (D.  C,  Ga.),  37  Am. 
B.  R.   646. 

95.  Matter  of  Hosmer  (D.  C,  la.),  37  Am. 
B.  E.  464,  233  Fed.  318. 

96.  Brown  Bros.  Co.  v.  ..Smith  Bros.  Co. 
(D.  C,  La.),  37  Am.  B.  R.  30,  231  Fed.  475, 
holding  that  the  proper  and  inost  convenient 
method  of  claiming  a  lien  on  property  in  the 
possession  of  the,  bankruptcy  court  is  by 
ancillary  bill  filed  in  the  bankruptcy  proceed- 
ings, and  not  by  a  separate  plenary  suit. 

97.  See  discussion  under  §  23-b,  ante, 
heading  "  Summary  jurisdiction." 

98.  Davis  v.  Billings  (Pa.  Sup.  Ct.),  38 
Am.  B.  R.  9S7,  99  Atl.  163;  Kemp  Lumber 
Co.  V.  Howard  (C.  C.  A.,  8th  Cir.),  38  Am. 
B.  R.  608,  237  Fed.  574;  Matter  of  Mossier 
Co.  (C.  C.  A.,  7th  Cir.),  38  Am.  B.  R.  604; 
Preetorius  v.  Anderson  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  93 ;  Matter  of  Cutler  &  John 
{D.  C,  No.  Car.),  36  Am.  B.  R.  420,  228 
Fed.  771;  Cullen  v.  Armstrong  (D.  C,  Md.), 
33  Am.  B.  R.  735,  209  Fed.  704;  In  re  Lowen- 
sohn  (D.  C.,  N.  Y.),  4  Am.  B.  R.  79,  100 
Fed.  776;  In  re  Alverson  Bros.  (Ref.,  So. 
Car.),  5  Am.  B.  R.  855;  In  re  Byrne  (D.  C, 
Iowa),  3  Am.  B.  R.  268,  97  Fed.  762;  In  re 
Gerry  {D.  C,  P^.),  7  Am'.  B.  R.  459,  461, 
112  Fed.  957,  959;  In  re  West  Norfolk  Lum- 
ber Co.  (D.  C,  Va.),  7  Am.  B.  R.  648,  112 
Fed.  759;  McNair  v.  Mclntyre  (C.  C.  A.,  4th 
Cir.),  7  Am.  B.  R.  638,  113  Fed.  113;  Evans 
V.  Rounsaville  (Sup.  Ct.,  Ga^),  8  Am.  B.  R. 
236,  115  Ga.  684;  In  re  Hersey  (D.  C,  Iowa) 
22  Am.  B.  R.  863,  171  Fed.  998;  Harvey  v! 
Smith  (Sup.  Ct.,  Mass.),  7  Am.  B.  R.  497; 
In  re  Standard  Laundry  Co.  (C.  C.  A.  9th 
Cir.),  8  Am.  B.  R.  538,  116  Fed.  476;  In  re 
Klapholz  (D.  €.,  Pa.),  7  Am.  B.  R.  703,  113 
Fed.  1,002;  Clark  v.  Iselin,  21  Wall.  360; 
In  re  Hutto,  Fed.  Cas.  6,960;  In  re  N.  Y. 
Mail,  etc.,  Co.,  Fed.  Cas.  10,209;  In  re  Dunk- 
erson.  Fed.  Cas.  4,156;  Gardner  v.  Cook  Fed 
Cas.  5,226. 


Under  the  Mississippi  statute,  giving  vend- 
ors of  personal  property  a  lien  for  the  pur- 
chase money,  the  assignee  of  a  note  given  for 
the  balance  of  the  purchase  price  of  personal 
property  has  a  lien  which  is  not  affected  by 
the  bankruptcy  act,  within  the  meaning  of 
section  67-d,  although  acquired  within  four 
months  of  the  filing  of  a  petition  against  the 
assignor.  Norris  v.  Trenholm  (C.  L.  A..  5th 
Cir.),  31  Am.  B.  E.  353,  209  Fed.  827. 

90.  Vendor's  lien.— Under  the  Idaho  Re- 
vised Codes,  sections  3441  and  3443,  and  the 
bankruptcy  act,  a  vendor  of  land  to  a  bank- 
rupt has  a  lien  thereon,  as  against  the  trustee 
in  bankruptcy,  and  he  is  not  guilty  of  laches 
in  waiting  until  after  the  filing  of  a  petition 
in  bankruptcy  against  the  vendee  before  as- 
serting his  vendor's  lien.  Matter  of  Lane 
Lumber  Co.  (C.  C.  A.,  9th  Cir.),  33  Am.  B. 
R.  491,  217  Fed.  550. 

100.  In  re  McDavid  Lumber  Co.  (D.  C, 
Fla.),  27  Am.  B.   R.  39,  190  Fed.  97. 

Liens  of  employees  under  State  Law. —  In 
the  case  of  In  re  Yoke  Vitrified  Brick  Co. 
(D.  C,  Kan.),  25  Am.  B.  R.  18,  180  Fed.  235, 
the  court  said :  "  ^Vlien  viewed  in  this  light, 
it  readily  appears  if  the  only  prior  right  of 
payment  provided  for  in  section  64-1)  of  the 
Bankruptcy  Act  had  been  debts  owing  to  any 
person  who  by  the  laws  of  the  Stale  are  en- 
titled to  priority  of  payment,  and  the  State 
statute  should  receive  the  construction  above 
conceded,  such  provision  in  the  act  would 
not  have  affected  the  rights  of  a  lienholder 
who  received  his  lien  after  the  State  statute 
had  become  a.  law  of  the  State.  But  sueli  are 
not  the  terms  of  the  Bankruptcv  Act.  In-* 
stead  of  claimants  here  demanding  priority 
of  payment  of  their  claims  under  the  State 
law  in  question,  receiving  their  demands^  as 
commanded  by  the  terms  of  the  statute. 
from_  the  money  thereof  which  shall  first 
come  into  the  hands  of  such  receiver  or  as- 
^ignee  (in  this  case,  trustee),  the  provisions 
of  the  Bankruptcy  Act  are  such  that  four 
classes   of   claimants   must   bo   first    paid   in 
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ill    good    faith    and    with    the    knowledge    of    the    bankrupt's    creditors,    is 
valid.  ^"^ 

e.  Mechanics'  liens. —  Here  there  was  some  question  under  the  former  law.^"^ 
There  is  none  under  the  present.  ^"^  Such  a  lien  is  not  one  through  legal 
proceedings,^'^  and,  unless  so,  cannot  be  attacked,  save  for  intention  to  hinder, 
delay,  or  defraud,  an  element  not  likely  "to  appear  in  liens  of  this  class.  ^"^ 
It  seems  even  that  such  a  lien  may  be  perfected  after  bankruptcy. ^"^  A 
mechanic's  lien  is  not  lost  by  the  adjudication  of  bankruptcy, .  even  though  the 
lien  did  not  attach  until  notice,  and  the  notice  was  filed  within  four  months 
preceding  the  bankruptcy  adjudication.-''*^  Being  liens  created  by  statute, 
without  the  necessity  of  legal  proceedings  or  judicial  pTOcess,  they  are  not 
ordinarily  dissolved  by  an  adjudication  in  bankruptcy  within  four  months 
after  they  are  acquired.^"*  A  materialman's  lien  may  be  asserted  whether  the 
ovsmer  of  the  property  against  which  it  is  claimed  was  solvent  or  insolvent 
at  the  time  it  was  filed. ^*'®  A  laborer's  or  materialma;i's  lien  for  labor  per- 
formed for,  or  materials  furnished  to,  a  subcontractor  is  not  affected  by  the 
bankruptcy  of  the  subcontractor.^'^"    In  determining  the  validity  of  such  liens 


full  before  one  claiming  priority  of  payment 
of  his  demand  under  the  State  law  may  be 
paid  anything,  and  of  the  four  classes  of  de- 
mands entitled  to  be  so  paid  in  preference  to 
one  claiming  priority  of  payment  under  the 
State  law  are  such  demands  as  filing  fees, 
and  certain  costs  of  administration  not  going 
to  the  preservation  of  the  estate,  and  which 
do  not  protect  or  further  the  interest  of  the 
lienholder,  and  which  for  this  reason,  as 
against  his  rights,  cannot  be  ordered  paid  out 
of  the  estate  on  which  his  lien  holds  against 
his  consent.  It  therefore  follows,  of  necessity, 
if  such  demands  must  be  paid  before  one  de- 
manding priority  of  payment  under  the  laws 
of  the  State  can  be  paid,  and  as  such  prior 
demands,  which  by  the  very  terms  of  the  act 
itself  must  be  first  paid,  cannot  be  enforced 
against  the  rights  of  a  valid  lienholder,  to  en- 
force the  rights  of  petitioners  in  accordance 
with  the  statute  of  the  State,  as  it  is  con- 
tended by  them  should  be  done,  would  operate 
to  aflFect  the  fixed  liens  thereon,  and  thus  con- 
travene the  express  provision  of  seestion  67-d 
of  the  Bankruptcy  Act." 

101.  Groodnough  Mercantile  &  Stock  Co.  v. 
Galloway  (D.  C.,  Oregon),  19  Am.  B.  R.  244, 
136  Fed.  504,  holding  that  a  lien  on  certain 
logs  and  lumber,  created  anterior  to  the  four 
months'  period  to  receive  money  advanced  for 
lafcor  and  supplies,  is  valid. 

102.  In  re  Dey,  Fed.  Cas.  3,871;  In  re 
Coulter,  Fed.  'Cfas.  3,276;  Sabin  v.  Connor, 
Fed.  Gas.  12,197;  In  re  Cook,  Fed.  Cas.  3,151. 

103.  In  re  Kerby-Dennis  (C.  C.  A.,  7th 
Cir.),  '2  Am.  B.  R..  402,  95  Fed.  166,  affg. 
s.  c,  2  Am.  B.  E.  218,  94  Fed.  818;  In  re 
Emslie  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R.  126, 
102  Fed.  291,  revg.  s.  c,  3  Am.  B.  R.  282, 
97  Fed.  929;  In  re  Coe-Po*ers  Co.  {V.  \  A., 
6th  Cir.),  6  Am.  B.  R.  1,  109  Fed.  550;  In  re 
Beck  Prov.  Co.,  2  X.  B.  N.  Rep.  532.  See 
cases  digested  in  Am.  Bankr.  Dig.  §  445. 

104.  Howard  v.  Cunliflf  (Ot.  App.,  Mo.),  10 
Am  B.  R.  71,  69  S.  W.  737;  In  re  Emslie 
(C.  C.  A.,  2d  Cir.) ,  4  Am.  B.  R.  126,  102  Fed. 


292 ;  Fairlamb  v.  Smedley  Const.  Co.,  22  Am. 
B.  R.  824,  36  Pa.  Super.  Ct.  17;  Tube  City 
Mining  &  Milling  Co.  v.  Otterson  ( Ariz.  Sup. 
Ct. ) ,  35  Ain.  B.  E.  500,  146  Pac.  203,  holding 
that  a,  lien,  under  a  State  statute  for  labor 
performed  and  material  furnished  is  not  a 
"  lien  obtained  through  legal  proceedings " 
even  though  it  was  necessary  to  file  a  claim 
and  initiate  the  prosecution  of  a  suit  to  pre- 
serve and  enforce  it;  Kemp  Lumber  Co.  v. 
Howard  (C.  C.  A.,  8th  Cir.),  38  Am.  B.  R. 
608,  237  Fed.  574. 

105.  In  re  Kyte  (D.  C,  Pa.),  25  Am.  B. 
R.  337,  182  Fed.  166. 

106.  In  re  Houston  (Ref.,  N.  ¥.),  7  Am. 
B.  R.  92;  Moreau  Lumber  Co.  v.  Johnson 
(Sup.  Ct.,  N.  Dak.),  33  Am.  B.  R.  717,  150 
N.  W.  563. 

107.  In  re  Emslie  (C.  C.  A.,  2d  Cir.),  4 
Am.  B.  R.  126,  102  Fed.  292;  Hildreth  Gran- 
ite Co.  V.  Watervelt  (N.  Y.,  App.  Div.),  31 
Am.  B.  R.  703,  161  IN.  Y.  App.  Div.  420,  146 
N.  Y.  Supp.  449. 

108.  Kemp  Lumber  Co.  v.  Howard  (C.  C. 
A.,  8th  Cir. ) ,  38  Am.  B.  R.  608,  237  Fed.  574. 

109.  Lloyd  V.  Sickler  (Wash.  Sup.  Ct.),  38 
Am.  B.  R.  785,  162  Pac.  979. 

110.  Crane  Co.  v.  Smythe,  11  Am.  B.  R.~ 
747,  94  N.  Y.  App.  Div.  53,  87  N.  Y.  Supp. 
917;  Kane  Co.  v.  Kinney,  9  Am.  B.  R.  778, 
note,  174  N.  Y.  69,  66  N.  E.  619;  In  re 
Cramond  (D.  C,  N.  Y.),  17  Am.  B.  R.  22, 
145  Fed.  066;  Matter  of  Grissler  (C.  C.  A., 
2d  Cir.),  13  Am.  B.  R.  508,  136  Fed.  754, 
holding  that  where  a  mechanic's  lien  has 
been  perfected  as  provided  by  a  State  statute, 
an  action  to  enforce  it  will  not  be  stayed  by 
the  bankruptcy  court;  Fehling  v.  Goings,  13 
Am.  B.  R.  154,  67  N.  J.  Eq.  375. 

Money  due  under  building  contract. —  In 
the  case  of  Matter  of  Roeber  (C.  C.  A.,  2d 
Cir.),  9  Am.  B.  R.  303,  121  Fed.  449,  revg. 
9  Am.  B.  R.  778,  121  Fed.  444,  it  was  held 
that  a  trustee  in  bankruptcy  takes  title 
to  the  money  due  to  a  bankrupt  under  a 
building    contract,    free    from    the    liens    of 


1054 


Liens. 


[§  67-d. 


the  law  of  the  State  will  control."^  A  mechanic's  lien,  defective  upon  its  face, 
is  not  entitled  to  priority  of  payment  in  the  distribution  of  the  funds.  "^  A 
failure  to  file  a  notice  of  lien  as  required  by  the  statute,  or  otherwise  to  comply 
with  the  statute,  affects  the  validity  of  the  lien  and  it  is  not  enforceable  as 
sueh.^^^  Akin  to  mechanics'  liens  are  all  liens  which  exist  by,  or  whose 
priority  rests  on,  special  statutes."* 

f.  landlords'  liens. —  At  common  law,  before  distraint,  the  landlord  has  no 
lien  on  any  particular  portion  of  the  goods  of  his  tenant,  and  is  only  an 
ordinary  creditor,  except  that  he  has  the  right  of  distress  by  reason  of  which 
he  may  place  himself  in  a  better  position.^-'^  In  some  States  a  landlord  is 
given  a  statutory  lien,  either  after  or  before  distraint  for  rent.  Such  statu- 
tory liens  must,  be  treated  as  having  been  given  in  good  faith  and  independ- 
ently of  the  bankruptcy  act,  and  are  not  affected  by  such  act.^^®  A  landlord's 
statutory  lien  for  rent  is  entitled  to  priority  of  payment  over  the  claims  of 
general  creditors,^"  and  will  attach  to  such  portion  of  the  bankrupt  tenant's 
property  and  will  accrue  as  to  such  portion  of  the  unpaid  rent,  as  may  be 
prescribed  by  the  statute  creating  the  lieh.-^^*  The  requirements  of  the  State 
statute  must  be  strictly  observed  or  the  lien  will  not  be  recognized.^-'®     If  dis- 


siibcontraetors  for  labor  and  materials  fur- 
nished for  the  building,  although  the  notices 
of  liens  were  filed  pursuant  to  the  statute, 
hut  after  the  contractor  had  filed  his  petition 
in  bankruptcy. 

111.  Morgan  v.  First  Nat.  Bank  (C.  C.  A., 
4th  Oir.),  16  Am.  B.  E.  639,  145  Fed.  466. 

Validity  under  Washington  code. —  Peti- 
tioner contracted  with  the  bankrupt  to  fur- 
nish labor  and  materials  for  putting  in  cer- 
tain chain  and  railing  for  the  bankrupt. 
While  this  work  was  in  progress  the  bank- 
rupt conti-acted  with  another  to  furnish 
labor  and  materials  for  the  construction  of 
tables.  The  latter  contractor  not  having  the 
materials,  the  'bankrupt  agreed  with  the  peti- 
tioner that,  if  he  would' furnish  the  materials 
he  would  pay  him  direct  therefor.  Petitioner 
so  furnished  the  materials  and  subsequently 
filed  a  lien  under  sections  1154  and  1155  of 
Rem.  &  Bal.  Code  of  Washington,  upon  the 
several  articles  as  constructed  under  one  con- 
tract. Held,  that  the  lien  cannot  be  sustained, 
as  the  labor  and  material  was  furnished 
under  two  distinct  contracts.  Matter  of 
Shute  and  Wife  (D.  C,  Wash.),  37  Am.  B. 
E.  554,  233  Fed.  544. 

112.  In  re  Miner's  Brewing  Co.  (D.  C, 
Pa.),  20  Am.  B.  E.  717.  162  Fed.  327. 

113.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22,  145  Fed.  966. 

Failure  to  perfect. — -Before  a  creditor  can 
claim  a  lien  given  by  a  State  statute  he  must 
comply  with  the  statute  and  perfect  his  lien. 
It  is  only  after  so  perfected  that  the  lien  is 
protected  by  a  court  of  bankruptcy  or  any 
other  court.  In  re  Franklin  (D.  C,  N.  Car.), 
18  Am.  B.  R.  218,  220,  151  Fed.  642. 

Verbal  notice  of  lien. —  Where  the  statute 
of  a  State  requires  that  a  person  claiming 
a  lien  on  property  shall  "  notify  "  the  owner 
of  his  claim,  a  verbal  notice  to  the  owner  is 
a  suflBcient  notice  upon  which  to  predicate 


a  lien  and  base  a  claim  of  priority  over  sub- 
sequent lienholders  on  real  estate  which  was 
formerly  owned  by  a  bankrupt  and  sold  by 
his  trustee.  In  re  Boner  (D.  C,  Ohio),  26 
Am.  B.  B.  321,  189  Fed.  93. 

114.  For  instance,  in  cases  like  In  re  Mat- 
thews (D.  C,  Ark.),  6  Am.  B.  R.  96,  109 
Fed.  603;  In  re  Gosch  (D.  C,  Ga.),  9  Am. 
B.  R.  613,  121  Fed.  604.  But  see  In  re 
Fall  City  Shirt  Co.  (D.  C,  Ky.),  3  Am.  B. 
E.  437,  98  Fed.  592. 

115.  Henderson  v.  Mayer,  225  U.  S.  631, 
28  Am.  B.  E.  387,  56  L.  Ed.  1233,  32  Sup. 
Ct.  699. 

116.  Courtney  v.  Fidelity  Trust  Co.  (C.  C. 
A.,  6th  Cir.),  33  Am.  B.  R.  400,  219  Fed.  57. 

117.  In  re  V.  D.  L.  Co.  (©.  C,  Ga.),  23 
Am.  B.  R.  643,  175  Fed.  635;   In  re  Burns 

(D.  C,  Ga.),  23  Am.  B.  R.  640,  175  Fed.  633; 
Matter  of  Southern  Hardware  &  Supplv  Co. 

(D.  C,  Ala.),  32  Am.  B.  R.  92,  210  Fed.  381, 
citing  Collier's  on  Bankruptcy  (9th  Ed.),  945. 
See  cases  digested  in  Am.  Bankr.  Dig.  §  449. 

118.  Under  the  statute  of  Louisiana,  giv- 
ing a  landlord  a  lien  for  rent  and  providing 
that  in  case  of  the  failure  or  death  of  a 
lessee  of  a  building  used  wholly  or  in  part 
for  mercantile  purposes,  the  right  so  given 
"  shall  not  extend  *  *  *  in  such  a  way  as 
to  receive  rent  for  a  term  of  more  than  one 
year  after  such  failure  or  death,"  a  lease, 
having  more  than  a  year  to  run  at  the  date 
of  the  bankruptcy  of  the  lessee,  mercantile 
company,  gave  the  landlord  a  lien  for  the  ac- 
crued rent  and  for  the  rent  for  one  year 
after  the  bankruptcy,  and  said  lien  is  saved 
by  section  67-d  of  the  Bankruptcy  Act,  from 
being  affected  by  the  act.  Fudickar  P.  Glenn 
(C.  C.  A.,  5th  Cir.),  38  Am.  B.  R.  237,  237 
Fed.  808. 

119.  Marshall  v.  Knox,  16  Wall.  551;  In 
re  Mclntire   (D.  C,  W.  Va.).  16  Am.  B.  R. 
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traint  is  necessary  and  has  not  been  resorted  to,  there  is  no  lien.^^"  But  it 
has  been  held  that  the  lien  was  valid  though  it  did  not  attach  by  the  levy  of 
a  distress  warrant  until  two  days  before  the  filing  of  a  petition  in  bankruptcy 
against  the  tenant. ■'^^  Where  a  lien  is  given  for  the  "  current  contract  year," 
the  landlord  may  enforce  such  lien  against  the  trustee  for  rent  due  after  the 
adjudication  of  the  tenant,  and  for  the  remainder  of  such  year.^^^  Where  a 
landlord's  lien  is  not  recognized  by  statute,  a  lien  under  a  distress  warrant 
is  avoided  by  subsection  f}^  But  where  a  statute  gives  a  general  lien  to  a 
landlord  on  the  property  of  his  tenant,  which  dates  from  and  ig  enforceable 
by  a  levy  of  a  distress  warrant,  such  lien  is  not  one  created  by  a:  judgment 
nor  "  obtained  through  legal  proceedings,"  so  as  to  be  void  under  subsection  f.'^* 
Under  such  a  statute  the  landlord's  lien  takes  effect  as  of  the  date  of  the  levy^ 
of  the  distress  warrant,  and  all  liens  antedating  the  levy,  including  that  of 
the  trustee  based  on  the  adjudication  in  bankruptcy  of  the  tenant  in  favor  of 
general  creditors,  are  superior  to  that  of  the  landlord.^^^     Even  where  such 


80,    142    Fed.    593;    Preetorius   v.   Anderson 
(C.  C.  A.,  5th  Cir.) ,  38  Am.  B.  R.  93. 

Lien  undei  unrecorded  lease  of  real  estate. 
— A  lease  of  real  estate  in  the  State  of  Rhode 
Island,  containing  a,  reservation  of  personal 
property  on  the  premises  as  security  for  rent 
to  'become  due,  need  not  be  recorded  in  order 
to  render  the  lien  valid.  .  Hence,  the  trustee 
in  bankruptcy  of  the  lessee  is  not  entitled 
under  section  47a  (2)  of  the  Bankruptcy  Act 
as  aftiended  in  1910,  to  tlie  personal  property 
in  question,  although  the  lease  was  not  re- 
corded until  within  four  months  of  bank 
ruptcy.  Dellinger  v.  Waite  Thresher  Co.  (C, 
C.  A.,  1st  Cir.),  35  Am.  B.  R.  802j  228  Fed 
506. 

120.  In  re  Buppel  (D.  C,  Pa.),  3  Am.  B 
R.  233,  97  Fed.  778;  In  re  Bayley  (Ref. 
Pa.),  22  Am.  B.  R.  249;  In  re  German  (Ref. 
Pa.),  2  Am.  B.  R.  170;  Matter  of  Printograph 
Sales  Oo.  (D.  C,  Pa.),  31  Am.  B.  iR.  539, 
210  Fed.  567. 

Under  the  Maryland  statute  a  landlord 
who  fails  to  exercise  his  right  to  distrain 
before  insolvency  proceedings  are  begun  has 
no  right  to  preferential  payment.  In  re 
Chaudron  &  Peyton  (D.  C,  Md.),  24  Am. 
B.  R.^811,  820,  180  Fed.  841. 

121.  In  re  Robinson  &  Smith  (C.  C.  A.,  7th 
Cir.) ,  18  Am.  B.  R.  503,  154  Fed.  343. 

122.  Martin  v.  Orgain  (C.  C.  A.,  5th  Cir.), 
23  Am.  B.  R.  454,  174  Fed.  772,  arising 
under  Texas  Stats.,  Art.  3,251 ;  In  re  Meyer 
&  Bleuler  (D.  C,  La.),  28  Am.  B.  R.  17, 
195  Fed.  6'53,  arising  under  Louisiana  Civil 
Code,  Art.  2,705;  Matter  of  Southern  Hard- 
ware, etc.,  Co./  (D.  C,  Ala.),  32  Am.  B.  R. 
92,  210  Fed.  381,  citing  Collier  on  Bank- 
ruptev   (9th  Ed.),  946. 

123".  In  re  Dougherty  (D.  C,  Ga.),  6  Am. 
B.  R.  457,  109  Fed.  480. 

Landlord's  lien  under  Illinois  statute. — The 
lien  of  a  landlord  upon  the  property  of  a 
tenant  for  unpaid  rent,  acquired  under  the 
Illinois  statute  by  the  levy  of  a  distress  war- 
rant within  four  months  of  the  bankruptcy 
of  the  tenant,  is  null  and  void  under  section 


67 -f  of  the  Bankruptcy  Act,  except  as  to 
"  crops  grown  or  growing "  upon  the  prem- 
ises. Matter  of  United  Motor  Co.  (C.  C.  A., 
7th  Cir.),  33  Am.  B.  R.  694,  220  Fed.  772. 

124.  Matter  of  Mossier  Co.  (C.  C.  A.,  7th 
Cir.),  38  Am.  B.  R.  604;  In  re  West  Side 
■Paper  Co.  (C.  C.  A.,  3d  Cir.),  20  Am.  B.  R. 
660,  159  Fed.  241. 

Under  section  2795  of  the  Georgia  Code, 
providing  that  landlords  shall  have  a  general 
lien  on  the  property  of  the  tenant  liable  to 
levy  and  sale  which  dates  from  the  levy  of 
the  distress  warrant  to  enforce  the  same,  the 
landlord  has  a  right  to  a  statutory  lien  from 
the  beginning  of  the  tenancy;  and  the  lien 
is  not  created  by  a  judgment  nor  "  obtained 
through  legal  proceedings,"  so  as  to  be  void 
under  section  67f  of  the  Bankruptcy  Act,  even 
though  it  was  enforced  and  attached  Ijy  the 
levy  of  a  distress  warrant  within  four  months 
of  the  lessee's  bankruptcy.  Henderson  v. 
Mayer,  225  U.  S.  631,  28  Am.  B.  R.  387, 
56  L.  Ed.  1233,  32  Sup.  Ct.  698. 

125.  Preetorius  v.  Anderson  (C.  C.  A.,  5th 
Cir.),  38  Am.  B.  R.  93. 

Landlord's  lien  invalid  as  against  trustee. — 
In  the  case  of  Southern  Railway  Co.  v. 
Wilder  (C.  C.  A.,  5th  Cir.),  36  Am.  B.  R. 
747, '231  Fed.  933,  the  court  had  occasion  to 
consider  the  lien  of  the  landlord  as  opposed 
to  the  trustee's  lien  in  favor  of  general  cred- 
itors given  under  the  'bankruptcy  law,  and 
stated  as  follows :  "  Under  Civ.  Code  Ga. 
1895,  §  2787,  establishing  liens  in  favor  of 
landlords,  section  3124,  empowering  them  to 
distrain  for  rent  as  soon  as  the  same  is  due, 
and  section  2795,  giving  them  a  general  lien 
on  the  property  of  the  tenant  liable  to  levy 
and  sale,  which  dates  from  the  levy  of  the 
distress  warrant  to  enforce  the  same,  the  lien 
of  the  landlord  for  rent  prior  to  distress  is 
inchoate,  and  covers  no  specific  property,  and 
gives  no  priority  over  the  lien  given  to  the 
trustee  in  bankruptcy  'by  §  47a  (2)  of  the 
Bankruptcy  Act,  as  amended  by  the  Act  of 
1910." 
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a  lien  is  given,  it  is  waived  by  the  landlord  taking  a  chattel  mortgage  for  "the 
rent.^^®  The  lien  attaches  to  the  proceeds  of  the  sale  of  the  goods  upon  which 
it  exists,  even  though  the  sale  was  had  pursuant  to  a  court  order,  and  such 
order  made  no  provision  therefor,^^''  But  where  a  landlord  consents  to  the 
sale  of  property  to  which  his  lien  has  attached  in  bulk  with  other  property 
.  not  affected  thereby  he  loses  his  lien,  since  under  such  circumstances  it  would 
be  impossible  to  determine  how  much  of  the  proceeds  of  sale  was  the  product 
of  the  property  covered  by  his  lien.^^^  A  materialman's  lien,  which  exists  at 
the  time  of  the  delivery  of  the  goods  and  which  under  the  statutes  of  Kentucky 
has  priority  over  other' liens  thereafter  created,  takes  precedence  over  a  land- 
lord's lien  under  a  lease  subsequently  exeeuted.'^^*  It  seems  that  this  sub- 
section does  not  include  a  landlord's  lien  under  the  Pennsylvania  ■  statute.-'*" 
Cases  under  the  law  of  186Y  will  be  found  in  the  foot-note.^^^ 

g.  Mortgages  to  secure  further  advances  and  on  after-acquired  property. — 
Mortgages  given  in  good  faith  by  way  of  continuing  collateral  are  valid  to  the 
amount  advanced  before  the  petition  is  filed.'*^  So  also,  it  is  thought,  of 
mortgages  purporting  to  cover  property  to  be  acquired.'*'  A  chattel  mortgage, 
covering  after-acquired  property  in  the  possession  of  the  mortgagor,  valid 
under  the  laws  of  the  State  where  given,  is  effectual  as  against  the  mortgagor's 
trustee  in  bankruptcy,  and  the  taking  possession  of  the  property  by  the  mort- 
gagee after  a  condition  broken  within  the  period  of  four  months  prior  to  filing 
the  petition  against  the  mortgagor  is  not  a  preference.'** 


126.  In  re  Wolf  (D.  C,  Iowa),  3  Am.  B. 
R  558.  98  Fed,  84. 

127.  Equitable  lien  on  proceeds  of  sale  of 
stock  of  goods. —  Where  a. sale  of  a  bankrupt 
tenant's  entire  stock  of  goods  is  made  with- 
out notice  or  objection  by  the  landlord,  under 
an  order  of  the  coiirt  authorizing  the  receiver 
to  continue  the  business  of  the  bankrupt, 
thereby  divesting  the  landlord  of  his  lien  on 
the  goods  sold  which  he  had  by  the  law  of 
the  State  for  further  accruing  rent,  the  land- 
lord is  equitably  entitled  to  a  lien  on  the 
proceeds  of  -such  sale,  even  though  the  decree 
of  sale  made  no  such  provision.  In  re  Varley 
&  Bauman  Clothing  Co.  (D.  C,  Ala.),  26 
Am.  B.  R.  104,  188  Fed.  761;  Matter  of 
Southern  Hardware,  etc.,  Co.    (D.  C,  Ala.), 

32  Am.  B.  R.  92,  210  Fed.  381. 

128.  Keyser  v.  Wessel  (C.  C.  A.,  3dCir.), 
12  Am.  B.  K.  126,  128  Fed.  281,  affg.  10 
Am.  B.  R.  586,  123  Fed.  188,  and  distihguish- 
ing  Carroll  v.  Young  ( C.  C.  A.,  3d  Cir. ) ,  9 
Am.  B.  R.  643,  119  Fed.  577.  See  also  In 
re  Bayley  (Ref.,  Pa.),  22  Am.  B.  R.  249. 

129.  Louisville  Woolen  Mills  v.  Tapp  (C. 
C.  A.,  6th  Cir.),  38  Am.  B.  R.  529,  and  see 
Courtney  v.  Fidelity  Co.  (C.  C.  A,,  6th  'Cir.) , 

33  Am.  B.  R.  400,  219  Fed.  57  and  Louisville 
Woolen  Mills  v.  Johnson  (C.  C.  A.,  6th  Cir.), 
37  Am.  B.  R.  67,  228  Fed.  606. 

130.  In  re  Consumers'  Coffee  Co.  (D.  C, 
Pa.),  18  Am.  B.  R.  500,  151  Fed.  933.  In 
Pennsylvania,  a  landlord's  right  of  distraint 
upon  the  goods  and  chattels  on  leased  prem- 
ises is  not  considered  a  superior  lien  to  that 
of  an  execution  against  the  owner  of  said 
goods.  In  re  De  Lancey  Stables  Co.  (D.  C, 
Pa.),  22  Am;  B.  R.  406,  170  Fed.  860. 


131.  In  re  Bowne,  Fed.  Cas.  1.741;  Trim 
V.  Wagner,  Fed.  Cas.  14,174:  Bailey  v.  Loeb, 
Fed.  Cas.   739. 

132.  Marvin  v.  Chambers.  Fed.  Cas.  9.179. 
See  Davis  v.  Turner  (C.  C.  A.,  4th  Cir.),  9 
Am.  B.  R.  704,  120  Fed.  605;  In  re  Williams 
(D.  C,  Ga.),  9  Am.  B..R.  731,  120'  Fed.  542: 
Stedman  v.  Bank  of  Monroe  (C.  C.  A.,  8th 
Cir.),  9  Am.  B.  R.  4,  117  Fed.  237:  Matter 
of  United  States  Food  Co.  (Ref..  Mich.).  15 
Am.  B.  E.  329;  In  re  Hawks  (D.  C,  Kan.). 
30  Am.  B.  R.  365.  204  Fed.  309.  See  Am. 
Bankr.  Dig.  §  443. 

As  to  distinction  between  mortgage  and 
deed  conveying  property  described  therein  to 
secure  a  debt,  under  Georgia  statute,  see 
In  re  Caldwell  (D.  C.  Ga.).  24  Am.  B.  R. 
495,   178   Fed.  377. 

133.  Barnard  v.  Norwich,  etc.,  Co..  Fed. 
Cas.  1,007;  In  re  Sentenne  &  Green  Co.  (D. 
C,  N.  Y.),  9  Am.  B.  R.  648.  120  Fed.  436. 
Compare  Brett  v.  Carter,  Fed.  Cas.   1,844. 

134.  Thompson  v.  Fairbanlts,  196  U.  S.  516. 

13  Am.  B.  R.  437,  49  L.  Ed.  577.  25  Sup.  Ct. 
306;  In  re  Rogers  (D.  C,  Vt.),  13  Am.  B.  R. 
75,  132  Fed.  560;  In  re  liersey  (D.  C,  Iowa), 
22  Am.  B.  E.  863,  171  Fed.  998. 

The  validity  of  a  mortgage  on  after-ac- 
quired property  as  against  a  trustee  in  bank- 
ruptcy depends  upon  the  laws  of  the  State 
wherein  the  property  is  situated ;  such  a " 
mortgage  held  invalid  in  Mew  York.  In  re 
Marine  Const.  &  Dry  Dock  Co.  (IC.  C.  A., 
2d  Cir.),  16  Am.  B.  R.  325,  144  Fed.  649; 
In  re  Adamant  Plaster  Co.    (D.  C.,  N.  \.), 

14  Am.  B.  R.  815,  137  Fed.  251 ;  Zartman  v. 
National   Bank,   16  Am.   B.   R.   152,   109  N. 
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h.  Mortgagor  in  possession.-r- A  chattel  mortgage  is  not  void  for  indefinite- 
ness  of  description  w^ich  purports  to  be  upon  all  property  "now  being  and 
remaining  in  the  possession"  of  the  mortgagor. ^''^  Nor  does  an  agreement 
therein  permitting  the  mortgagor  to  sell  the  mortgaged  goods  and  use  the 
proceeds  thereof  invalidate  the  mortgage,  where  no  fraudulent  intention  is 
found;  the  only  effect  of  such  agreement  is  to  withdraw  the  goods  sold'from 
the  operation  of  the-  mortga^e.-"^®  The  lien  of  a  chattel  mortgage  may  be 
retained  so  far  as  valid.'^^^  Where  the  mortgage  was  given  for  a  present  con- 
sideration upon  property  remaining  in  the  possession  of  the  mortgagor,  it  is 
valid,  in  the  absence  of  proof  of  actual  fraud;  the  knowledge  of  the  mortgagee 
that  the  mortgagor  was  unable  to  pay  his  debts  does  not  invalidate  the  mortgage 
if  a  present  valid  consideration  exists  at  the  time  of  the  execution  of  the 
mortgage.  ^^^ 

i.  liens  on  special  funds;  mingling  ■vp'ith  other  funds.— It  is  a  familiar  rule 
that  where  a  wrongdoer  knowingly  mingles  the  property  of  another  with  his 
own  in  such  a  manner  that  it  becomes  indistinguishable,  the  true  owner  may 
claim  the  whole  mass,  or, if  it  has  been  disposed  of,  may  follow  it  or  its  pro- 
ceeds as  long  as  he  can  trace  them,  for  the  purpose  of  fastening  an  equitable 
lien  for  the  property  of  which  he  ^as  been  dispossessed.-'^^  This  principle  has 
been  applied  in  bankruptcy  eases  to  preserve  liens  for  funds  and  property,  of 
others  in  the  possession  of  bankrupts  who  have  cominingled  them  with  their 


Y.  App.  Div.  406.  96  N.  Y.  Supp.  633.  Com- 
pare In  re  Burnham  (D.  C.  N.  Y.),  15  Am. 
B.  .E.  548,  140  Fed.  926. 

Under  the  decisions  of  Minnesota  which  do 
not  limit  tlie  operation  of  a  chattel  mort- 
gage on  subsequently  acquired  property  to 
such  as  is  merely  incidental  to  an  existing 
body  .  of  property,  the  assignment  of  prop- 
erty to  be  thereafter  acquired  by  bankrupts 
became  effective  as  soon  as  such  property 
was  purchased,  and  title  thereto  vested  in 
the  surety  company  at  that  time,  with  a 
right  on  its  part  to  take  possession  whenever 
a  default  occurred.  Title  Guarantv  &  Suretv 
Co.  v.  Witmire  (C.  C.  A.,  6th  Cir.),  28  Am. 
B.  E.  236,  195  Fed.  41. 

A  chattel  mortgage  purporting  to  cover 
after  acquired  property  is  t^oid  under  the  law 
of  Maryland  as  to  such  property,  and  the 
mortgagee  has  no  rights  in  such  property  as 
against  subsequent  creditors  without  security. 
Grimes  v.  Clark  '  (C.  C.  A.,  4th  Cir.) ,  37  Am. 
B.  E.  142. 

Personal  property  used  in  bankrupt's  busi- 
ness and  consisting  of  machinery,  tools  and 
oflfice  fittings  which  were  purchased  with  the 
proceeds  of  the  sale  of  mortgage  bonds,  inter- 
mingled with  other  funds,  does'  not  pass 
under  an  after-acquired  property  clause  in 
the  mortgage  given  to  secure  the  payment  of 
such  bonds,  so  that  such  property  can  be 
held  by  the  mortgagee  as  against  the  trustee 
in  bankkiptcy  who  represents  the  general 
creditors.  In  re  Niagara  Leai  cfc  Battery  Co. 
(D.  C,  N.  Y.),  29  Am.  B.  E.  788,  -202  Fed.. 
298. 

135.  In  re  Beede  (©.  C,  N.  Y),  11  Am.  B. 
E.  387,  126  Fed.  853;  Davis  v  Turner  (C.  C. 

6Y 


A.,  4th  Cir.);  9  Am.  B.  E.  704,  120  Fed.  60S. 
See  Jones  Chatt.  Mortg,,  §  65. 

136.  In  re  Ball  (D.  C,  Vt.),  10  Am.  B.  E. 
564,  123  Fed.  164.  As  to  effect  of  mortgagor 
remaining  in  possession  under  Ohio  law,  gee 
In  re  First  Nat.  Bank  of  Canton  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  E.  180,  135  Fed.  62;  In 
re  National  Valve  Co.   (D.  C.,  Ohio),  15  Am. 

B.  E.  524,  140  Fed.  679;  under  New  Y.  rk 
law,  see  Skilton  v.  Codingtion,  15  Am.  B.  E. 
810,  1»5  N.  Y.  80,  77  N.  E.  790;  In  re  Mah- 
land-  (D.  C,  N.  Y.),  '26  Am.  B.  R.  81,  184 
Fed.  743. 

Power  of  mortgagor  to  sell  for  own  benelt. 
— 'A  chattel  mortgage,  executed  by  a  bankrupt 
upon  all  his  property  at  his  designated  place 
of  business,  made  in  good  faith  and  for  a 
present  consideration^  is  not  rendered  void 
in  tofo,  as  against  the  bankrupt's  trustee, 
because  the  bankrupt  is  permitted  to  continue 
a  portion  of  the  business  without  accounting 
to  the  mortgagee,  but  is  void  only  to  the  ex- 
tent of  such  portion.     Peterson  v.  Sabin   (C. 

C.  A.,  9th  Cir.),  3'2  Am.  B.  E.  599,  214  Fed. 
234. 

137.  Matter  of  Davis  (D.  C.,  iN.  Y.),  19 
Am.  B.  E.  98,  155  Fed.  671;  Peterson  v. 
Sabin-(C.  €.  A.,  9th  Cir.),  32  Am.  B.  R.  690, 
214  Fed.  234. 

138.  In  re  Mahland  (D.  C,  N.  Y.),  26  Am. 
B.  E.  81,  184  Fed.  743;  In  re  Hawks  (D.  C, 
Kan.),  30  Am.  B.  R.  365,  204  Fed.  30<: ; 
Matter  of  Baar  (C.  C.  A.,  2d  Cir.),  32  Am. 
B.  E.  465,  213  Fed.  628. 

139.  National  Bank  v.  Insurance  Co.,  104 
U.  8.  54,  26  L.  Ed.  993;  Holder  v.  Western 
German  Bank,  136  Fed.  90;  Erie  R.  €o.  v. 
Dial,  140  Fed.  689;  KnatchbuU  v.  Hallett,  13 
Ch.  Div.  (Eng.)  696. 
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own  funds  or  property ;  as  where  a  trustee  of  a  fund  uses  the  same  in  his  own 
business  and  subsequently  becomes  bankrupt,  the  trustee,  standing  in  the 
shoes  of  the  bankrupt,  and  possessed  only  of  his  rights  in  respect  to  such  fund, 
must  recognize  the  lien  of  his  bankrupt's  beneficiary,  and  satisfy  such  lien  out 
of  the  proceeds  of  the  sale  of  the  property  purchased  in  whole  or  in  part  by 
the  trust  fund."**  And  the  same  principle  will  require  the  trustee  of  a  bank 
which  has  become  bankrupt  tp  satisfy,  out  of  the  assets  of  the  bank^  a  lien 
of  a  depositor  whose  deposit  was  received  while  the  bank  was  insolvent  and 
wrongfully  mingled  with  its  own  funds.^*^  A  deposit  of  town  funds  with  a 
bank  without  agreement  that  such  funds  shall  be  kept  separate  from  other 
funds  used  by  the  banker  in  his  business,  does  not  create  a  lien  upon  the  funds 
of  the  banker  in  the  hands  of  his  trustee  in  bankruptcy,  to- the  extent  of  the 
deposit,  unless  the  town  funds  can  be  identified.^*^  If  a  trust  fund  which 
has  been  mingled  and  used  in  the  bankrupt's  general  business  for  a  consider- 
able time,  may  have  been  used  in  the  payment  of  losses,  debts  and  expenses, 
and  is  not  shown  to  have  materially  increa'sed  the  assets  which  came  into  the 
trustee's  possession,  a  lien  does  not  exist  against  the  general  body  of  the  assets 
received  by  the  bankrupt's  trustee. ^*^ 

j.  Lien  of  pledgee. —  The  lien  of  a  pledgee  is  not  only  recognized,  but  is 
unimpaired,  and  he  has  the  right  to  retain  the  property  until  it  is  released 
by  a  payment  of  his  claim. ^**  The  validity  of  a  contract  of  pledge  must  be 
decided  by  the  law  of  the  State  where  made."^  Generally  speaking,  and  under 
the  laws  of  most  of  the  States,  there  must  be  a  delivery  of  the  possession  of 


140.  Smith  v.  Township  of  Au  Gres  ( C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  7*5,  150  Fed.  257; 
In  re  Tafft,  13  Am.  B.  E.  417,  133  Fed.  511. 

141.  Smith  V.  Mottley  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  863,  150  Fed.  268;  Clark  v. 
Iselin,  21  Wall.  360. 

Mingling  property  of  another  with  own; 
misappropriation  of  deposits  by  bank.^-A 
bank  received  cash  on  deposit  and  certain  se- 
curities for  collection  which  it  proceeded  to 
collect,  the  proceeds  from  which,  together 
with  the  cash  deposit,  it  mingled  with  its 
own  funds,  and  had  failed  to  remit  to  the 
depositor,  at  the  time  of  the  bank's  failure, 
in  accordance  with  instructions.  Eeld.  that 
where  the  bank  had  made  investment  loans 
after  receiving  this  trust  fund  cash,  the  pre- 
sumption would  be  that  the  loans  were  made 
out  of  its  own  funds  and  not  out  of 
trust  funds,  which  presumption  could  only 
be  met  by  proof  that,  at  the  close  of 
the  bank  on  the  day  of  the  investnient,  the 
bank  did  not  have  remaining  in  its  vaults 
money  equal  to  and  out  of  which  it  could 
repay  the  trust  fund ;  and  that  in  the  absence 
of  such  proof,  a  lien  should  not  be  allowed 
against  such  investments,  "but  only  upon  the 
cash  on  hand  when  the  bank  closed.  In  re 
City  Bank  of  Dowagiac  [appeal  of  Spauld- 
ing]  (D.  0.,  Mich.),  25  Am.  B.  R.  276,  186 
Fed!  413.  See  also  In  re  City  Bank  of  Dow- 
agfiic  [claim  of  Nelson]  (D.  C.,  Mich,),  25 
Am.  B.  E.  236,  18B  Fed.  250. 

142.  In  re  Nichols  (D.  C,  N.  Y.),  22  Am 
B.  R.  216,  166  Fed.  603. 


143.  In  re  Lindsley  &  Co.  (D.  C,  Mich.), 
25  Am.  B.  R.  239,  185  Fed.  684. 

144.  Jerome  v.  MeCarter,  15  N.  B.  H.  546 ; 
Yeatman  v.  Savings  Inst.,  9  U.  S.  764 ;  Clark 
V.  Iselin,  21  Wall.  360;  Matter  of  Harvey 
(p.  C,  Ala.),  32  Am.  B.  R.  337,  212  Fed.  340. 

Lien  of  pledgee. —  In  the  case  of  Matter  of 
Mayer,  Leslie  and  Baylis  (C.  0.  A.,  2d  Cir.), 
19  Am.  B.  R.  356,  157  Fed.  836,  it  was  held 
that  a  bankruptcy  court  is  without  power  to 
restrain  a  sale  by  the  pledgee  of  property 
held  by  him  under  a  valid  agreement  of 
pledge  'by  the  bankrupt,  and  pursuant  to  its 
terms. 

Verbal  pledge  of  insurance  policies. —  The 
manual  delivery  of  insurance  policies,  or 
other  choses  in  action,  to  a  pledgee  with  full 
power  of  control  over  them  and  with  the  in- 
tention of  passing  the  equitaible  right  to  them 
is  efficacious  to  that  end,  even  if  the  legal 
title  remains  in  the  pledgor,  and,  constitut- 
ing an  equitable  and  enforceable  pledge  good 
between  the  parties,  is  good  as  against  the 
trustee  in  bankruptcy  of  one  of  them.  Jones 
V.  Coates  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R. 
249,  196  Fed.  860. 

146.  Security  Warehousing  Co.  v.  Hand, 
206  U.  S.  415,  19  Am.  'B.  R.  291,  51  L.  Ed. 
1117,  27  Sup.  Ct.  720;  Hartford  Ins.  Co.  v. 
Railway,  175  U.  6.  91,  44  L.  Ed.  84,  20  Sup. 
Ct.  33;  In  re  Industrial  Iron  Work  (D.  C, 
Pa.),  25  Am.  B.  R.  221,  179  Fed.  151.  Matter 
of  Harvey  (D.  C,  Ala.),  32  Am.  B.  R.  337, 
212  Peid.  340;  citing  Collier  on  Bankruptcy 
9th  Ed.),  948;  Taney  v.  Penn  National  Bank, 
232  U.  S.  174,  33  Am.  B.  R.  168. 
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the  property  pledged  to  the  pledgee,  to  give  rise  to  the  lien  in  his  favor  j^*" 
for  instance,  under  the  laws  of  Wisconsin  there  can  be  no  pledge  of  goods  in 
a  warehouse  by  the  mere  transfer  of  warehouse  receipts/'''  But  under  circum- 
^ances  showing  that  the  transaction  is  in  good  faith,  and  that  the  require- 
ment of  delivery  would  be  such  a  hardship  as  to  defeat  the  purpose  of  the 
contract,  the  lien  may  be  sustained  as  an  equitable  lien  rather  than  a  pledge.  ^^* 
k.  Other  valid  liens. —  (1)  Vendor's  lien. —  A  contract  of  conditional  sale 
may  give  rise  to'  a  valid  lien,"®  which  will  not  be  affected  by  a  discharge. ^°'* 
A  purchase  .money  lien  continues  in  full  force  notwithstanding  the  vendee  has 


146.  In  re  Shulman  (D.  C,  Pa.),, 30  Am. 
B.  R.  238,  206  Fed.  129;  Matter  of  Harvey 
(D._C.,  Ala.),  32  Am.  B.  R.  337,  212  Fed.  340. 

Possession  of  pledgor. —  When  a  vendee,  or 
a  pledgee,  takes  title  to  personal  property, 
without  taking  possession  of  it,  he  takes  the 
risk  of  the  integrity,  and  solvency  of  his 
vendor,  or  pledgor,  when  the  rights  of  subse- 
quent bona  fide  purchasers,  or  of  levying 
creditors,  arise.  Bank  of  North  America  v. 
Penn  Motor  Car  Co.  (Pa.  Sup.  Ct.),  31  Am. 
B.  R.  395,  83  Atl.  622. 

Symbolical  delivery.— Delivery  of  posses- 
sion is  indispensable  to  a  valid  pledge  of 
personal  property,  but  such  delivery  may  be 
made  symbolically,  and  the  question  of  pos- 
session may  largely  depend  upon  the  inten- 
tion of  the  parties  dealing  in  good  faith  and 
upon  the  nature  and  location  of  the  property 
itself.  Ward  v.  First  Nat'l  Bank  of  Ironton, 
Ohio  (C.  C.  A.,  6th  lOir.),  29  Am.  iB.  R.  312, 
202  Fed.  609  (as  to  delivery  of  lumber  in 
possession  of  pledgor,  which  was  tagged  and 
marked  with  initials  of  pledgee) . 

Return  of  pledged  securities  to  trustee  of 
pledgor. — Where  a  pledgee  of  securities,  after 
he  had  returned  them  to  the  trustee  in  bank- 
ruptcy of  the  pledgor,  discovered  that  he  was 
exposed  to  liability  in-  connection  with  the 
sale  of  certain  other  pledged  securities,  and 
that  he  would  be  entitled  to  reimbursement 
from  the  securities  returned  in  case  this  lia- 
bility should  be  adjudged  against  him,  aii^ 
the  owners  of  the  returned  securitic  i  set  up 
a  decree  of  the  District  Court,  affirmed  by  the 
Circuit  Court  of  Appeals,  adjudging  them  to 
he  the  owners,  and  aoSerted  these  decrees  to 
be  conclusive,  the  referee  properly  directed 
the  trustee  to  retain  custody  of  the  securities, 
until  the  court  should  determine  whether  the 
pledgee  by  returning  them  had  lost  the  right 
to  claim  a  lien  thereon.  Matter  of  Jamison 
Bros.  &  Co.  (C.  C.  A.,  3d  Cir.),  35  Am.  B.  R. 
725,  227  Fed.  30: 

147.  Security  Warehousing  Co.  v.  Hand, 
206  U.  S.  415,'  19  Am.  B.  R.  291,  51  L.  Ed. 
1117,  27  Sup.  Ct.  720. 

Warehouse  receipts. — ^As  to  validity  of 
pledge  of  warehouse  receipts  to  secure  loans 
made  to  owner 'by  trust  company,  see  'Jnion 
Trust  Co..  V.  Wilson,  198  U.  S.  530^  14  Am. 
B.  R.  109,  49  L.  Ed.  1154,  25  Sup.  Ct.  766; 
Love  V.  Export  Storage  Co.  (C  C.  A.,  6th 
Cir.).  16  Am.  B.  R.  171,  143  Fed.  1;  Security 
Warehousing  Co.  v.  Hand  (C.  C,  A., 7th  Cir.), 
16  Am.  B.  R.  49,  143  Fed.  32. 


148.  Matter  of  Harvey  (D.  C,  Ala.),  32 
Am.  B.  R.  337,  212  Fed.  340;  citing  Collier 
on  Bankruptcy   (9th  Ed.),  948,  950. 

Retention  of  possession  by  pledgor  for  pur- 
poses of  manufacture;  equitable  lien. —  In 
the  case  of  In  re  Industrial  Iron  Works  (D. 
C,  Pa.),  25  Am.  B.  R.  221,  179  Fed.  151,  it 
appeared  that  the  bankrupt,  having  con- 
tracted to  supply  a  customer  with  a  derrick 
car  and  equipment,  bought  the  car  itself  from 
another  company,  upon  a  contract  of  condi- 
tional sale,  title  to  remain  in  vendor  until 
paid  for.  While  engaged  in  the  manufacture 
and  erection  of  the  equipment  of  the  car,  and 
more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  the  bankrupt 
assigned  the  car  and  its  equipment  and  the 
money  to  be  paid  therefor  by  the  bankrupt's 
customer,  to  a  bank,  in  return  for  the  dis- 
count of  bankrupt's  note  for  the  amount  of 
the  purchase  price.  The  purchaser  was  re- 
queated  to  pay  the  contract  price  to  the  bank, 
which  it  agreed  to  do;  but  when  the  car  was 
delivered  ,  it  was  refused  because  not  satis- 
factory under  the  contract.  While  in  the 
custody  of  the  carrier,  after  refusal,  and  after 
bankruptcy,  the  bank  seized  the  car,  with  its 
equipment,  in  an -action  of  replevin,  as  pled- 
gee. It  was  held,  that  the  conditional  vendor 
of  the  car  was  entitled  to  the  car  or  its  value 
and  that  upon  the  payment  of  its  value  the 
bank  might  retain  the  car  and  its  equipment ; 
that  under  the  law  of  Pennsylvania,  the 
pledge  to  the  bank  was  not  invalid  as  against 
the-  trustee  on  the  grouiid  of  retention  of 
possession  by  the  pledgor,  because  possession 
was  necesarily  so  retained  for  the  purpose  of 
manufacture,  the  pledgor  acting  as  a  bailee 
for  that  purpose,  and  neither  the  bankrupt 
nor  his  trustee  having  had  possession  after 
refusal  by  the  purchaser ;  and  that  the  bank's 
claim  could  be  sustained  as  an  equitable  lien 
upon  the  property;  which,  having  been  ac- 
quired more  than  four  mmiths  before  the  fil- 
ing of  the  petition,  was  not  affected  by  the 
bankruptcy  proceeding. 

149.  National  Bank  of  Commerce  v.  Wil- 
liams (C.  C.  A.,  5th  Cir.),  20  Am.  B.  R.  79. 
159  Fed.  615;  Matter  of  Johnson  (D.  C, 
Conn.),  33  Am.  B.  R.  104,  215  Fed.  666.  See 
under  heading  "  c.  Want  of  record.  ( 2 )  Chat- 
tel mortgages  and  contracts  for  conditional 
sale,"  ante. 

150.  iSmith  v.  Turner  (Sup.  Ct.,  Ga.),  32 
Am.  B.  R.  864,  80,S.  B.  993. 
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been  adjudicated  a  bankrupt. '^^^^     The  lien  will  exist  and  may  be  asserted 
against  the  bankrupt's  trustee,  although  no  claim  thereto  has  Jaeen  filed/''^ 

(2)  Equitable  liens. —  Equitable,  liens,  established  in  good  faith  in 
respect  to  any  particular  property,  are  cognizable  in  courts  of  bankruptcy 
and  will  be  sustained  against  a  holder  who  is  not  a  purchaser  for  value  and 
without  notice'  and  against  trustees  in  bankruptcy. ^^*  An  equitable  lien  as 
security  for  advances  made  to  the  bankrupt,  created  prior  to  the  four  m9nths' 
period,  may  be  enforced  against  the  lienor's  trustee  in  bankruptcy  and  will 
attend  the  fund  arising  from  the  sale  of  the  property  to  which  the  lien 
attaches.-'''*  The  lien  of  a  partner  upon  the  partnership  property  for  the 
surplus  which  may  be  due  to  him  after  the  partnership  debts  have  been  paid, 
will  be  recognized  by  the  bankruptcy  court ;  and  if  prior  to  the  proceedings  in 
bankruptcy  a  receiver  has  been  appointed  in  an  action  to  dissolve  the  partner- 
ship and  procure  an  accounting  and  has  taken  possession  of  the  property,  the 
possession  of  the  State  court  through  its  officers  will  not  be  disturbed. ^^' 

(3)  Attoeney's  liejst. — An  attorney's  lien  on  the  papers  of  his  client,^^® 
or  on  a  judgment,''^''  or  on  a  chattel  mortgage  which  came  into  his  possession 
before  the  filing  of  the  petition/^^  or  on  other  property  coming  into  his 
hands,-'"®  may  be  enforced  notwithstanding  bankruptcy. 

(4)  Banker's  lien;  liens  fob  services. —  A  bank's  lien  on  the  dividends 
to  its  stockholders, who  are  debtors ;'***  and  the  special  lien  given  by  a  State 
statute  to  the  maiiufacturer  of  machinery  supplied  to  a  factory, ^*^  or  to  laborers 


151.  Slieridan  State  Bank  v.  Rowell  (D. 
C,  Oregon),  32  Am.  B.  R.  747,  212  Fed.  529. 

152.  Whalen  v.  Wolford  (Kan.  Sup.  Ct.), 
33  Am.  B.  R.  il7,  l50  Pac.  608,  in  which  case 
it  appeared  that  a  father  contracted  to  convey 
to  his  son  a  tract  of  land  for  $5,000,  crediting 
$1,000  thereof  as  a  gift,  the  remainder  to 
be  paid  in  five  equal  annual  payments,  with 
6  per  cent,  per  annum.  Afterwards,  'before 
paying  any  part  of  the  $4,000  the  son  on  his 
own  petition  was  adjudged  a  ibankrupt.  It 
was  held  in  an  action  by  his  trustee  to  quiet 
his  title  to  the  land  as  against  the  father, 
that  the  latter  was  entitled  to  a  lien  for  the 
$4,000  and  interest,  and  was  not  precluded 
therefrom  by  reason  of  having  filed  no  claim 
with  the  triistee. 

153.  Root  Manufacturing  Co.  v.  Johnson 
(C.  C.  A.,  7th  Cir.),  34  Am.  B.  R.  247,  219 
Fed.  397,  citing  Walker  v.  Brown,  165  U.  S. 
654,  41  L.  Ed.  865,  17  Sup.  Ct.  453;  Sexton 
V.  Kessler,  225  U.  S.  90,  28  Am.  B.  R.  85, 
56  L.  Ed.  995,  32  Sup.  Ct.  657;  Van  Tder- 
stine  V.  Nat.  Discount  Co.,  227  U.  R.  575, 
29  Am.  B.  R.  478,  57  L.  Ed.  652,  33  Sup.  Ct. 
343;  Greey  v.  Dockendorff,  231  XJ.  S.  513,  31 
Am.  B.  R.  407,  58  L.  Ed.  339,  34  Sup.  Ct. 
166;  McDonald  v.  Daskaim,  8  Am.  B-.  E.  543, 
116  Fed.  276.  See  cases  digested  Am.  Bankr. 
Dig.  §  455. 

.  154.  Goodnough  Mercantile  &  Stock  Co.  v. 
Galloway  (D.  C,  Oreg.),  22  Am.  B.  R.  803, 
171  Fed.  940;  Gage  Lumber  Co.  v.  McEldow- 
ney  (C.  C.  A,,  6th  Cir.),  .30  Am.  B.  R.  251, 
207  Fed.  255. 

155.  Clark  v.  Bininger,  38  How,  Pr.  341, 
3  (N.  B.  R.  518. 

156.  Rogers  v.  Winsor,  Fed.  Cas.  12,023; 
In  re  N.  Y.  Mail,  etc.,  Co.,  Fed.  Cas.  10,200; 


Maitter  of  Brown  &  Fleming  Co.  (Ref.,  N. 
Y. ) ,  21  Am.  B.  R.  662.  !  See  cases  digested 
Am.  Bankr.  Dig.  §  446. 

157.  Matter  of  Pennell  (D.  C,  N.  J.),  18 
Am.  B.  R.  909',  159  Fed.  '500. 

Attorney's  lien. — ^A  creditor's  attorney,  who 
has  successfully  prosecuted  a  claim,  has  a  lien 
for  his  services  which  may  be  enforced  in  the 
bankruptcy  court.  In  re  Rude  (D. C,  Ky.), 
4  Am.  B.  R.  319,  101  Fed.  805. 

158.  Matter  of  Enrich's  Fort  Hamilton 
Brewery  (D.  C,  N.  Y.),  19  Am.  B.  R.  798. 
15'8  Fed.  644,  holding  that  where  an  attorney, 
who  had  represented  an  alleged  bankrupt  in 
certain  transactions,  claims  a  lien  for  services 
upon  certain  chattel  mortgages  which  came 
into  his  hands  prior  to  the  filing  of  the 
petition,  the  court  may  order  that  the  mort- 
gages and  the  assignments  thereof  be  turned 
over  to  the  receiver,  subject  to  the  lien  of  the 

.  attorney,  who  may  have  its  amount  deter- 
mined either  in  the  bankruptcy  court  or  any 
other  court  of  competent  jurisdiction. 

159.  Hartman  v.  Swiger  (D.  'C,  W.  Va.), 
33  Am.  B.  R.  369,  2151  Fed.  986. 

160.  In  re  Dunkerson,  Fed.  €as.  4,156; 
Matter-of  Gesas  (C.  C.  A.,  9th  Cir.),  16  Am. 
B.  R.  872,  146  Fed.  734.  ,See  also  interesting 
case  of  Hutchinson  v.  Otis  (C.  C.  A.  1st 
Cir.),  8  Am.  B.  R.  382,  115  Fed.  937. 

161.  In  re  Matthews  (D.  C,  Auk.),  6  Am. 

B.  R.  9'6,  109  Fed.  603;  In  re  Georgia  Handle 
Co.  (C.  C.  A.,  5th  ■Cir.),  6  Am.  B.  R.  472, 
109  Fed.  632;  In  re    Oconee  Milling  Co.   (C. 

C.  A.,  5th  Cir.),  6  Am.  B.  R.  475,  109  Fed. 
866;  Mott  v.  Wissler  Mining  Co.,  (C.  C.  A., 
4th  Cir.),  14  Am.  B.  R.  321,  135  Fed.  697 
68  C.  C.  A.  335. 
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for  wages/®^  are  valid,  if  perfected  as  required  by  such  statute.^"^  A  livery 
stable  keeper's  statutory  lien  does  not  depend  for  its  existence  upon  the  institu- 
tion of  judicial  or  other  proceedings,  but  is  a  perfect  lien  under  the  statute, 
and  as  such  is  cognizable  and  enforceable  iii  bankruptcy.^®*  An  artisan  has 
a  lien  for  repairs  and  improvements  made  to  a  bankrupt's  automobile  after 
petition  filed  and  before  adjudication.-'®^ 

(5)  Maritime  liens. —  Maritime  liens  for  repairs  and  supplies  furnished 
to  vessels  will  be  enforced  in  a  court  of  bankruptcy.^®®  Where  a  libel  in 
admiralty  was  filed  against  a  vessel  before  the  filing  of  an  involuntary  petition 
in  bankruptcy  against  the  owner  of  the  vessel,  but  the  arrest  of  the  vessel 
was  not  made  until  after  the  adjudication,  it  was  held  that  the  admiralty 
court  would  retain  jurisdiction  for  the  purpose  of  determining  all  questions 
of  rdaritime  liens.^®^  On  the  other  hand,  where  a  bankruptcy  court  has  taken 
possession,  through  its  receiver,  of  a  vessel  belonging  to  the  bankrupt,  its 
jurisdiction  is  exclusive  and  will  not  be  ousted  to  permit  the  enforcement  of 
a  maritime  lien  in  a  court  of  admiralty.'®^ 

(6)  Factor's  lien. —  A  factor's  lien,  if  valid  and  effectual  under  a  State 
law,  must  be  recognized  and  may  be  enforced,;  but  it  is  absolutely  ejssential 
to  the  validity  of  such  a  lien  for  advances,  that  the  property  consigned  shall 
be  delivered  by  the  consignor  to  the  consignee.'®^    Where  a  bankrupt  consigned 

^  its  entire  stock  in  trade  to  a  factor  under  an  agreement  whereby  he  was  to 
conduct  .the  business  and  receive  certain  commissions  and  the  factor  took 
immediate  possession  of  the  business,  and  duly  advertised  the  fact,  a  lien 
exists  in  favor  of  the  factor,  valid  as  against  the  bankrupt's  trustee."®' 

(7)  Trust  and  other  transfers. —  Deeds  of  trusts  and  other  transfers 
made  in  good  faith  to  secure  present  loans,  protected  under  a  State  statute, 
are  within  the  protection  of  clause  c^  of  this  section  and  valid  liens."^     But 

168.  Browder  &  Co.  v.  Hill   (C.  C.  A.,  6th  enforce  such  a  lien  with  the  same  effect  as 

Cir.),  1  Am.  B.  R.  619,  136  Fed.  821,  where  would  a  court  of  admiralty.     Matter  of  New 

orders   by   a  bankrupt   corporation   upon    a  England  Transp.  Co.   (D.  C,  Ct.),  34  Am.  B. 

merchant  to  supply  goods  to  laborers  as  part  R.  383,  220  Fed.  203. 

payment  of  wages  were  held  not  to  be  assign-  168.  The  Casco   (D.  C,  Mass.),  37  Am.  B. 

menta  of  wages  so  as  to  subrogate  the  mer-  R.  215,  230  Fed.  929. 

chant  to  the  rights  of  the  laborers  under  a  Administration  expenses;  priority. — The  pro- 
statute  creating  a  lien  in  favor  of  such  labor-  oeeds  of  the  sale  in  admiralty  of  a  steamer 
ers.  belonging  to  bankrupt  and  subject  to  mari- 

163.  In  re  Lillington  Lumber  Co.  (D.  C,  time  liens  are  properly  chargeable  with  ex- 
Ni  Car.),  13  Am.  B.  E.  153,  132  Fed.  886.  penses  of  administration  in  bankruptcy  in  so 

164.  In  re  Mero  (D.  C,  Conn.),  12  Am.  B.  far  as  the  expenses  were  incurred  hy  the 
R.  171;  128  Fed.  630;  In  re  Pratesi  (D.  C;,  trustee  in  intervening  to  contest  the  lien 
Del.),  11  Am.  B.  R.  319,  126  Fed.  588.  claims  where  he  could  not  determine   with 

165.  In  re  Rich  (Ref.,  Ohio),  17  Am.  B.  E.  reasonable  certainty  the  validity  of  such 
893.                                                                .  liens,  although  on  the  hearing  it  developed 

166.  The  Ironsides,  Fed.  Cas.  7,069,  4  Biss.  that  no  interest  of  value  over  and  a;bove  the 
518;iln  re  Kirkland,  Fed.  Cas.  7,842,  12  Am.  liens  passed  to  the  trustee;  but  charges  not 
Law  Reg.  300.  See  cases  digested  Am.  Bankr.  so  incurred  or  due,  though  incurred  in  the 
Dig.  §  451.  administration    of    the    estate    as    a    whole 

Maritime  liens  may  be  enfolded  in  a  court  should  be  borne  by  the  unsecured  creditors, 

of,  bankruptcy,   although   they   are  founded  The  Bethulia   (D.  C,  Mass.),  37  Am.  B.  R. 

upon  a  State,  statute   and   are  not  strictly  227,  200  Fed.  862. 

'    maritime  liens.     In  re  Scott,  Fed.  Cas.  12,-  169.  Ommen  v.  Talcott  (C.  C.  A.,  2d  Cir.), 

517,  1  Abb.  K  S.  336.       -^  26  Am.  B.  E.  689,  188  Fed.  401. 

167.  The  Philomena  (D.  C,  Mass.  ,  37  Am.  170.  Boise  v.  Talcott  (D.  C,  N.  Y.) ,  38  Am. 
B.  E.  220,  200  Fed.  859;  The  Bethulia  (D.  C,  B.  E.  838,  212  Fed.  268. 

Mass.),  37  Am.  B.  R.  223,  200  Fed.  862;  The  171.  Crim  v.  Woodfprd  (C.  C.  A.,  4th  Cir.), 

Geisha    (D.   C,  Mass.),  37   Am.   B.  E.  226,  14  Am.  B.  E.  302,  136  Fed.  34;  Matter  of 

200  Fed.  864.    Where  a  maritime  lien  exists,  Alden  (Ref.,  Ohio),  16  Am.  B.  R.  362;  In  re 

either  a  court  of  bankruptcy,  or  of  equity  will  Noel    (D.  C,  Md.),  14  Am.  B.  R.  715,   137 
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a  deed  of  trust  made  by  a  corporation  to  secure  vZtra  vires  notes  has  been  held 
fraijdulent  and  invalid."^  A  mortgage  executed  by  the  officers  of  a  corpora- 
tion, the  proceeds  being  applied  for  the  benefit  of  the  corporation,  but  tech- 
nically defective  because  not  authorized  by  the  directors,  is  valid  as  against 
the  trustee  of  the  bankrupt  corporation/'^^  When  money  is  advanced,  to  a 
debtor  in  pursuance  of  an  express  agreement  that  it  is  to  be  used  to  retire 
existing  liens  or  incumbrances  on  his  property,  and  that  the  creditor  who 
loans  the  money  is  to  have  a  first  lien  upon  the  property  to  secure  its  repay- 
ment, such  creditor  may  be  subrogated  to  the  rights  of  the  incumbrancer  or 
lienor  v?hose  debt  has  been  paid,  and  may  assert  his  lien  against  the  borrovs^er's 
-trustee  in  bankruptcy.  ^^*  An  assignment  of  future  v^ages  constitutes  a  valid 
lien  v?hich  is  not  affected  by  the  discharge  in  bankruptcy  of  the  mortgagor."' 
~  1.  Effect  of  valid  liens  on  distribution. —  If  valid,  the  lienor  becomes  a  secured 
creditor,  and  must  be  treated  as  such.-"^® 

V.  FRAUDULENT  TRANSFERS  AND  LIENS. 

a.  In  general. —  Subsection  e  nullifies  (1)  all  "conveyances,  transfers, 
assignments  or  incumbrances,  or  any  part  thereof,"  on  the  bankrupt's  prop- 
erty, (2)  made  or  created  "within  four  months  prior  to  the  filing  of  the 
petition,"  (3)  "with  the  intent  to  hinder,  delay  or -defraud  his  creditors,;" 
(4)  "  except  as  to  purchasers  in  good  faith  and  for  a  present  consideration." 
All  such  property  so  disposed  of  remains  as  a  part  of  the  estate  of  the  bank- 
rupt and  passes  to  his  trustee,  whose  duty  it  is  to  recover  the  same  for  the 
benefit  of  the  creditors."'^    The  subsection  then  nullifies  all  conveyances,  trans- 


Fed.  694;  Wilder  v.  Watts  (D.  C,  S.  Car.), 
15  Am.  B.  R.  57,  13S  Fed.  426;  In  re  Clifford 
(D.  C,  Iowa),  14  Am.  B.  R.  281,  136  Fed. 
475;  In  re  Randolph  (D.  C.,  W.  Va.) ,  26  Am. 
B.  R.  623,  187  Fed.  186. 

172.  American  Wood  Working  Machinery 
Co.  V.  Norment  (C.  C.  A.,  4th  Cir. ) ,  19  Am. 
B.  R.  679,  157  Fed.  801,  holding  that  where  a 
corporation  gives  its  notes,,  without  considera- 
tion, to  its  principal  stockholder  and  mana- 
ger, who,  as  intended  by  the  parties,  pledges 
them  as  collateral  security  for  his  personal 
indebtedness  to  the  knowledge  of  the  pledgees; 
a  deed  of  trust  securing  the  notes  given  by 
the  corporation  while  insolvent,  and  within 
four  months  of  its  bankruptcy,  is  fraudulent 
and  void  as  to  the  creditors  of  the  corpora- 
tion. 

173.  A  mdrtgage  of  a  Minnesota  corpora- 
tion, executed  by  the  president  and  secretary, 
with  the  seal  of  the  corporation,  to  secure 
an  indebtedness  justly  due  from  the  corpora- 
tion the  proceeds  of  which  it  received  and 
used  in  the  conduct  of  its  business,  but  which 
had  not  lieen  authorized  by  the  directors, 
is  a  valid  lien  against  the  trustee  in  bank- 
ruptcy of  the  corporation.  Galbraith  v. 
First  Nat.  Bank  of  Alexandria  (C.  C.  A.,  8th 
Cir.),  34  Am.  B.  R.  213,  221  Fed.  387. 

174.  Union  Central  Life  Ins.  Co.  &  Bur- 
goyne  v.  Drake  (C.  C.  A.,  8th  Cir.),  32  Am. 
B.  R.  252,  214  Fed.  636;  In  re  Lee  (C.  C.  A., 
8th  CiT.),  25  Am.  B.  R.  436,  182  Fed.  579, 
citing  Association  v.  Thompson,  3'2  N.  J.  Eq. 
133;  Tyrrell  v.  Ward,  102  111.  29;  Bank  v. 
Bierstadt,  16S  111.  618,  48  N.  E.  161,  61  Am. 
St.  Rep.   146;   Draper  v.  Ashley,  104,  Mich. 


527,  62  N.  W.  707;  Wilson  v.  Mayberry,  75 
Wis.  191,  43  N.  W.  901,  6  L.  R.  A.  61,  17  Am. 
St.  Rep.  193 ;  Levy  v.  Martin,  48  Wis.  198,  4 
N.  W.  35;  Trust  Co.  v.  Peters,  72  Miss.  1068, 
18  South.  497;  Dillon  v.  Kauffman,  58  Tex. 
696. 

Contract  to  secure  advances;  objection 
made  after  securing  possession  of  collateral. 
~ — ^Where  after  bankrupfg.  trustee,  under  sanc- 
tion of  the  court,  and  with  the  assent  of  a 
debtor  who  had  agreed  to  hold  its  stock  as 
security  for  its  debt  which  was  evidenced  by 
notes,  had  virtually  exercised  the  power  to 
take  legal  possession  of  such  stock,  it  was 
too  late  for  certain  banks,  which  held  some  of 
those  notes  as  collateral  for  loans  made  to 
bankrupt^  to  raise  the  question,  as  the  result 
of  an  agreement  thereafter  made  with  such 
debtor,  whether  the  original  agreement  as  to 
the  stock  between  bankrupt  and  the  debtor 
was  ineffective  to  operate  as  a  lien  as  to 
creditors  because  of  the  want  of  delivery. 
Merchants'  Nat.  Bank  v.  Sexton,  228  U.  S. 
634,  30  Am.  B.  R.  278,  57  L.  Ed.  998,  33  Sup. 
Ct.  725.  ^ 

175.  Citizen^'    Loan    Ass'n    v.    'Boston    & 
Maine  R.  R.   (,Sup.  Ct.,  Mass.),  19  Am.  B.  R." 
650. 

176.  See  under  Section  Fifty-seven  of  this 
work. 

177.  Closely- related  to  this  clause  is  §  70-a 
(4),  vesting  title  in  the  trustee  of  property 
transferred  by  the  bankrupt  in  fraud  of 
creditors;  and  also  §  70-e,  authorizing  the 
trustee  to  avoid  any  transfer  which  any 
creditor  of  the  bankrupt  migjjt  have  avoided. 
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fers  and  incumbrances  made  by  the  bankrupt  within  four  months  prior  to  the 
filing  of  the  petition,  "which  are  held  null  and  void  against  the  creditor  of 
such  debtor  "  under  State  laws,  and  provides  that  such  property  shall  pass  to, 
and  be  recovered  by,  the  trustee  for  the  benefit  of  the  creditors.  The  amend- 
ment of  IQO'S  conferred  concurrent  jurisdiction  upon  courts  of  bankruptcy 
and  State  courts  to  recover  property  under  the  subsection. 

b.  Scope  of  subsection. —  This  subsection  is  somewhat  out  of  place  here. 
Its  counterpart  in  the  law  of  1867  is  both  different  in  the  minor  matters  of 
phrasing  and  the  time  limit,  and  in  effect  more  favorable  to  the  debtor  than 
the  present  subsection.  The  important  elements  of  proof  in  that  law  —  the 
creditor's  reasonable  cause  to  believe  the  debtor  insolvent  and  that  the  trans- 
action was  in  fraud  of  the  act  — have  given  place  to  the  single  element  of 
intent  to  hinder,  delay  or  defraud.^^*  The  former  law  here  interdicted  trans- 
fers^'^ only.  The  present  subsection  has  to  do  with  incumbrances,  too,  at 
least  so  far  as  such  liens  result  from  the  voluntary  act  of  the  debtor.  ■^^'' 

c.  Insolvency  not  essential. —  Unlike  fraudulent  preferences,  fraudulent 
transfers  may,  it  seems,  be. made  at  a  time  when  the  transferor  is  solvent.-'^^ 
but,  intent  to  hinder,  delay,  or  defraud  being  necessary,  insolvency  will  usually 
be  an  element  of  proof. 

d.  "  Within  four  months  prior  to  filing  the  petition."^  The  meaning  of  these 
words  is  discussed  elsewhere.^*^  The  practitioner  should  also  note  that,  if  the 
period  has  elapsed,  there  may  still  be  a  remedy  under  the  State  law,  as 
pointed  out  by  §  70-e.^*^  But  the  words  quoted  above  do  not  apply  where  the 
fraudulent  transaction  amounted  to  a  voluntary  gift  f-^*  nor  where  the  transfer 
was  made  more  than  four  months  before  the  petition  in  bankruptcy,  was 
filed.*®®     There  is  a  clear  distinction  between  the  creation  of  a  lien  within  the 

178.  In  re  MoLam  ^D.  C,  Vt.),  3  Am.  B.  intent  to  hinder,  delay  or  defraud  his  credit- 
E.  245,  97  Fed.  922.  ors,  since  he  was  in  fact  insolvent  at  the  time. 

179.  See  Bankr.  Act,  §  1  (25)  for  elastic  Pollock  v.  Simon  (D.  G,  Pa.),  30  Am.  B.  E. 
meaning  now  given  the  word.  390,  205  Fed.  1005.                                 "* 

180.  That  is  mortgages,  pledges  and  the  185.  Little  v.  Holly  Brooks  Hardware  Co. 
like,  as  distinguished  from  judgments,  at-  (C.  C.  A.,  5th  Cir.),  13  Am.  B.  R.  422,  133 
tachments,  and  other  liens  through  legal  Fed.  874;  Manning  v.  Evans  (D.  C.,  N.  J.), 
proceedings.  19  Am.  B.  E.  217,  222,  156  Fed.  106. 

181.  Pollock  V.  Jones  (C.  C.  A.,  4th  Cir.),  A  partnership  assignment,  made  more  than 
10  Am.  B.  R.  616,  124  Fed.  163.  Compare  In  four  months  before  the  petition  in  bankruptcy 
re  McLam  (D.  C,  Vt. ),  3  Am.  B.  E.  245,  97  wag  filed,  cannot  be  recovered  by  the  trustee 
Fed.  922 ;  also  In  re  Soudans  Mfg.  Co.  ( C.  C.  under  this  provision.  In  re  J.  M.  Ceballos  & 
A.,  7th  Cir.) ,  8  Am.  B.  E.  45,  113  Fed.  804;  Co.  (D.  C,  N.  J.),  20  Am.  B.  E.  459,  466,  161 
Spencer  v.  Nekeraoto  (D.  C,  Hawaii),  24  Am.  Fed.  445. 

B.  R.-  517.  A   general  assignment   for   the  benefit   of 

182.  See  discussion  under  Section  Sixty  of  creditors  more  than  four  months  prior  to  the 
this  work,  subtitle,  "  Within  four  months;"  filing  of  a  petition  in  voluntary  bankruptcy 
and  also  under  Section  Three,  subtitle,  "  Time  by  the  assignor  is  irrevocable  so  far  as  the 
within  which  petition  must  be  filed."  inhibition  of  §  67-e  is  concerned.    In  re  Shinn 

183.  Compare  In  re  Adams  (Eef.,  IS'.  Y.),  (D.  C,  N.  J.),  25  Am.  B.  E.  833,  185  Fed.  990. 
1  Am.  B.  R.  94;  In  re  Grabs  (Eef.,  Ohio),  1  Written  agreement  evidencing  prior  parol 
Am.  B.  R.  465;  In  re  Taylor,  95  Fed.  956.        '    assignment.— Where  petitioner  sold  merchan- 

184.  In  re  Schenck  (P.  C,  Wash,),  8  Am.  dise  to  bankrupt  anterior  to  the  four  months' 
B.  E.  727,  lie  Fed.  554.  period   and   subsequently,   within    such   pro- 
Gift     of     engagement    ring    within     four  hibitive  period,  received  a  written  agreement 

months'  period  while  insolvent. — Where  bank-  and  assignment  of  (bankrupt's  book  accounts, 

rupt,  within  four  months  of  his  bankruptcy  as  security  for  the  payment  of  the  purchase 

and  while  insolvent,  gave  to  defendant  a  dia-  price  of  the  goods,   evidence  examined   and 

mond  ring,  the  occasion  being  the  announc  held,  insufficient  to  sustain  the  findings  of  the 

ment  of  his  engagement  to  marry  defendant,  referee  that  prior  to  the  sale  there  was  a 

such  ring  or  its  value  was   recoverable  fcy  parol  assignment  of  the  accounts  operating 

hankrupt's  trustee,  it  being  immaterial  that  in  praesenti.     In  re  Stiger    (I>.   C,  N.  J.) 

in  making  the  gift  bankrupt  had  no  actual  29  Am.  B.  E.  253,  202  Fed.  791. 
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f aur  months'  period  and  the  enforcement  of  one  previously  acquired ; 
that  wliere  a  mortgage  was  given  prior  to  such  period,  the  mortgagee  may,  if 
authorized  by  the  terms  of  the  mortgage,  take  possession  of  the  property,  or 
do  any  other  act  with  a  view  of  enforcing  the  mortgage,  at  any  time  prior  to 
the  adjudication.^*''  A  complaint  does  not  state  a  cause  of  action  under  this 
subdivision  unless  it  is  alleged  that  the  transfers  sought  to  be  attacked  were 
made  within  four  months  of  the  time  the  petition  in  bankruptcy  was  filed/^ 
e.  Intent  to  hinder,  delay  or  defraud. — (1)  In  general. — The  words  "with 
intent  to  hinder,  delay  or  defraud,"  as  used  in  subsection  e,  have  their  im- 
memorial meaning.-'*®  They  have  already  been  considered  under  sections 
three  and  fourteen.  The  cases  under  the  former  law,  found  in  the  foot- 
note/*'* are  thought  still  applicable,  though  in  that  statute  used  in  defining 
an  act  of  bankruptcy.  Knowledge  of,  or  participation  in,  the  fraud  by  the 
creditor  to  whom  the  transfer  was  made  is  not  material.  ^^^  Transfers  by 
this  subsection  are  only  those  fraudulent  and  therefore  voidable  at  common 
law,  or,  what  is  the  same  thing,  such  as  constitute  acts  of  bankruptcy  under 
§  3  of  the  aet.^®^  A  creditor's  passive  receipt  of  payment  is  not  of  itself 
sufficient  to  make  it  fraudulent.-'®*  An  intent  to  defraud  is' the  test;  if  the 
transaction  was  in  good  faith,  there  is  no  fraud.-'®*  It  is  not  necessary  in 
order  to  avoid  a  transfer  as  a  transfer  made  to  hinder  and  delay  creditors 
that  the  transferor  at  the  time  of  the  transfer  was  insolvent,  but  if  the  circum- 
stances are  such  that  the  jury  can  find  that  the  transfer  was  made  with 
intent  to  hinder  and  delay  creditors  it  is  voidable. ^®^ 


ISe.  Thompson  v.  Fairbanks,  196  V.  S.  516, 
13  Am.  B.  R.  437,  49  L.  Ed.  577,  25  Sup.  Ct. 
306. 

187.  Woods  V.  Klein,  22  Am.  B.  E.  722,  223 
Pa.  St.  257,  72  Atl.  523,  citing  Metcalf  v. 
Barker,  187  U.  S.  165,  9  Am.  B.  E.  36,  47  L. 
Ed.  122,  23  Sup.  Ct.  67;  Davis  v.  Billings 
(Pa.  Sup.  Ct),  38  Am.  B.  E.  957,  99  Atl.  163. 

188.  Thomas  v.  Roddy,  19  Am.  B.  E.  873, 
12'2  N.  Y.  App.  Div.  861,  107  N.  Y.  Supp.  473. 

189.  See  G-ithens  v.  Shiffler  Bros.  (D.  C, 
Pa.),  7  Am.  B.  E.  453,  112  Fed.  505. 

190.  Sedgwick  v.  Place,  Fed.  Cas.  12,620; 
In  re  iCowles,  Fed.  Cas.  3,297 ;  In  re  McKib- 
ben,  Fed.  Cas.  8,859;  In  re  Williams,  Fed. 
Cas.  17,703;  Curran  v.  Hunger,  Fed.  Cas. 
3,487. 

191.  Sherman  v.  Luckhardt  (Sup.  Ct., 
Kan.),  11  Am.  B.  R.  26,  67  Kan.  682.  Com- 
pare Stitch  V.  Berman,  15  Am.  B.  E.  466,  49 
N.  Y.  Misc.  104,  96  N.  Y.  Supp.  743;  In  re 
Leader  (D.  C,  Ark.),  26  Am.  B.  E.  668,  190 
Fed.  624. 

192.  Wright  v.  Sampter  (D.  C,  N.  Y.),  18 
Am.  B.  E.  355,  152  Fed.  196;  Underleak  v. 
Scott  (Sup.  Ct.,  Minn.),  28  Am.  B.  R.  926, 
134  S.  W.  731. 

It  is  not'  a  fraud  at  common  la-w  for  a 
debtor  who  is  in  straitened  circumstances  to 
prefer  one  or  more  creditors,  though  such 
payment  may  render  it  impossible  to  pay  any- 
thing to  his  other  creditors.  Nor  does  it 
make  any  diflFerence  that  both  the  creditor 
and  debtor  know  that  the  effect  of  such  ap- 
propriation will  be  to  deprive  other  creditors 
of  the  power  of  reaching  the  debtors'  property 
t>y  legal  process  in  satisfaction  of  their 
claims.     If  there  is  no  secret  trust  agreed 


upon  or  understood  between  the  debtor  and 
creditor,  but  the  sole  object  of  the  transfer 
of  property  is  to  pay  or  secure  the  payment 
of  a  debt,  the  transaction  is  valid  at  common 
law.  Lyon 'v.  Wallace  (Mass.  Sup.  Ct.),  35 
Atn.  B.  E.  688,  108  N.,E.  1075. 

193.  Wright  v.  Sampter  (D.  C.,  N.  Y.),  18 
Am.  B.  R.  355,  152  Fed.  196. 

194.  In  re  Bloch  (C.  C.  A:,  2d  Cir.),  15 
Am.  B.  R.  748,  142  Fed.  614,  holding  that 
where  a  member  of  a  firm  pledges  his  life 
insurance  policies  to  secure  certain  creditors 
with  the  understanding  that  they  were  not 
firm  assets,  fraudulent  intent  is  not  shown. 
In  re  Benjamin  (D.  C,  Pa.).  15  Am.  B.  R. 
351,  140  Fed.  320;  In  re  Longbottom  (D.  C, 
Pa.),  15  Am.  B.  R.  437,  142  Fed.  291;  In  re 
Hill  (D.  C,  Cal.),  15  Am.  B.  R.  490,  140  Fed. 
984;  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.),  IS 
Am.  B.  R.  513,  152  Fed.  943,  modifying  16 
Am;  B.  R.  583,  affd.  213  U.  S.  223,  22  Am. 
B.  R.  1,  53  L.  Ed.  772,  29  Sup.  Ct.  436; 
Vollmer  v.  Plage,  (D.  C,  N.  Y.),  26  Am.  B. 
R.  590',  186  Fed.  598. 

Successive  assignment  of  accounts  receiv- 
able by  way  of  security,  in  pursuance  of  a 
contract  under  which  advances  were  made  to 
enable  the  assignor,  subsequently  adjudged  a 
bankrupt,  to  get  goods  on  the  faith  of  the 
undertaking  that  the  accounts  should  be  as- 
signed, are  not  fraudulent  in  law  because  the 
contract  embraced  all  accounts,  where  neither 
party  contemplated  any  fraud  or  knew  that 
the  assignor  was  insolvent.  Greey  v.  Docken- 
dorff,  231  U.  S.  513,  31  Am.  B.  R.  407,  58  L. 
Ed.  339,  34  Sup.  Ct.  166. 

195.  Holbi-ook  v.  International  Trust  Co. 
(Sup.  Jud.  Ct.,  Mass.),  33  Am.  B.  R.  808. 
107  N.  E.  665. 
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(2)  Eevival  of  outlawed  debt. — A  bankrupt  with  knowledge  of  his  insol- 
vency, cannot  on  the  eve  of  bankruptcy  revive  an  outlawed  claim  by  a  written 
acknowledgment  or  by  part  payment/®"  although  if  the  creditor  or  the  bank- 
rupt was  ignorant  of,  the  fact  of  insolvency  such  revival  may  be  effectual.^®' 

(3)  Evidence  of  intent. —  (I)  In  general. —  Whether  a  conveyance  was 
made  with  intent  to  hinder,  delay  and*  defraud  creditors  is  a  question  of 
fact.^®®  It  is  only  an  intent  to  hinder,  delay  and  defraud  creditors  unlaw- 
fully, and  not  every  intent  to  hinder  or  delay  them  in  .collecting,  or  to  prevent 
them  from  collecting  their  claims  that  avails  to  avoid  a  transfer.^®^  A 
transfer  alleged  to  be  void  under  subsection  e,  so  far  as  the  purchase  is 
concerned  must  be  impugned,  if  at  all,  by  actual  fraud  as  distinguished  from 
constructive  fraud.^"**  Actual  fraud,  as  distinguished  from  constructive  fraud 
based  upon  the  failure  to  file  or  record,  must  appear. ^"^  There  must  be  some 
evidence,  of  actual  fraud  in  order  to  invalidate  a  conveyance;  mere  suspicion 
of  wrongdoing  is  insufficient.^"^  In  determining  whether  the  result  of  a 
number  of  transactions  was  the  consummation  of  a  preconceived  purpose  to 
hinder,  delay  or  defraud  creditors,  the  court  will  not  separately  and  inde- 
pendently regard  each  step  which,  of  itself,  might  be  innocent,  but  will  con- 
sider the  transactions  in  connection  with  what  dse  appears,  especially  when 
they  are  in  close  consecutive  association.^"*  The  rule  that  persons  who  do 
not  meet  their  obligations  as  they  mature  in  the  ordinary  course  of  business 
are  "  insolvent,"  within  the  meaning  of  bankruptcy  and  insolvency  acts  does 
not  apply  to  all  persons  but  does  apply  to  traders.  Hence  where  the  bank- 
rupt was  a  trader  the  fact  that  he  was  unable  to  pay  his  debts  as  they 
matured  and  became  due  and  payable  in  the  ordinary  course  of  business  as 
persons  carrying  on  trade  usually  do  is  a  fact  to  be  given  its  full  v^eight  by 
the  jury  in  determining  whether  the  paymeiits  made  by  him  were  made  with 
intent  to  hinder  and  delay  his  creditors.^** 

(II)'  Payments  without  fraudulent  intent. — An  insolvent  debtor  has  the 
jus  disponendi  of  his  property  until  the  commencement  of  proceedings  in. 

198.  Matter  of  Salmon  (D.  C.^^N.  Y.),  38  and  for  his  benefit  in  carrying  out  the  plan 
Am.   B.  E.   692.  of   preference  which   it  was   obvious   would 

197.  Matter  of  Banks    ( D.  C,  N.  Y.) ,  31  result  in  closing  the  business  of  the  debtor. 

Am    B     R     270,  '207    Fed.    662;    Matter   of  Dean  v.  Davis   (C.  C.  A.,  4th  Cir.),  31  Am. 

Blaiikenship  (D.  C,  Cal.),  33  Am.  B.  E.  756,  B.  E.  808,  212  Fed.  88,  affd.  242  U.  S.  — ,  38 

220  Fed.  395.  Am.  B.  E.  664,  37  Sup.  Ct.  30. 

198   Matter  of  McKane  (D.  C,  N.  Y.),  19  200.  Chambers   v..  Continental    Trust   Co. 

Am.  B.  R.   103,  155  Fe'd.  674;   Clingman  v.  JD.  C.,  Ga.),  38  Am.  B.  E.  78,  235  Fed.  441, 

Miller  (C.  C.  A.,  8th  Cir.),  20  Am.  B.  E.  360,  holding  that  a  transfer  by  a  director  of  an 

160  Fed,  326;  Maires  v.  Metal  &  Machinery  insolvent  bank  to  secure  the  payment  of  his 

Co     (D.  C.    N.  Y.),  33  Am.  B.  E.  422,  220  note  to  another  bank  which  had  loaned  money 

Fed    115.  ^o''  ^^^  payment  of  the  creditors  of  the  insol- 

199.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.),  18  vent  bank,  made  for  a  present  and  fair  con- 
Am.  B.  E.  513,  518,  152  Fed.  943,  modifying  sideration,  and  taken  in  good  faith  by  the 
16  Am.  B.  E.'sSS,  145  Fed.  202,  affd.  213  purchaser,  is  not  invalid  under  section  67-e 
U  g  223  22  Am.'  B.  E.  1,  53  L.,  Ed.  772,  of  the  bankruptcy  act,  although  the  director 
29  Slip  Ct  436;  Sargent  v.  Blake  (C.  C.  A.,  knew  of  his  own  insolvency  when  he  m^de 
8th  Cir  )    20  Am.  B.  E.  115,  160  Fed.  57.  the  conveyance. 

Actual  fraud  in  securing  present  loan  to  201.  McAtee  v.  Shade  (C.  C.  A.,  8th  Cir.)., 

prefer  creditor.— This  section  applies  only  to  26  Am.  B.  E.  151,  185  Fed.  442. 

actual  fraud  as  distinguished  from  a  mere  202.  Johnson  v.  Barrett   (D.  C,  Ga.),  38 

preference,  and  the  fact  that  a  lender  knew  Am.  E.  E.  464,  237  Fed.  112. 

at  the  ftime  of  making  a  loan  and  taking  se-  203.  Amundson  v.  Folsom    fC.  C.  A.,  8th 

curitv  that  the  borrowed  money  would  be  Cir.),  33  Am.  B.  R.  318,  219  Fed.  122. 

used  to  prefer  a  creditor  does  not  make  the  204.  Holbrook  v.   International  Trust  Co. 

transaction    fraudulent.     But    actual    fraud  (Sup^^  Jud.  a.,  Mass.),  33  Am.  B.  E.  808, 

exists  where  there  is  also  an  actual  partici-  107  N.  E.  665. 
pation  by  the  lender  as  agent  of  the  borrower 
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baiLkruptcy  against  him.  So  a  preference  of  one  creditor  over  others  by  a 
payment  or  by  security,  which  is  free  from  actual  or  constructive  fraud,  and 
from  any  purpose  to  affect  other  creditors  injuriously  beyond  the  necessary 
eif ect  of  the  security  or  preference,  is  valid  and  lawful,  and  the  fact  that  a 
creditor  is  so  preferred  is  not  in  itself  sufficient  to  show  evidence  of  an  intent 
to  hinder,  delay  or  defraud  creditots  so  as  to  make  the  transaction  void  or 
voidable  under  this  subsection.^""  As  stated  by  the  Supreme  Court  i^"®  "  Making 
a  mortgage  to  secure  an  advance  with  which  the  insolvent  debtor  intends  to 
pay  a  pre-existing  debt  does  not  necessarily  imply  an  intent  to  hinder,  delay 
or  defraud  creditors.  The  mortgage  may  be  made  in  the  expectation  that 
thereby  the  debtor  will  extricate  himself  from  a  particular  difficulty  and  be 
enabled  to  promote  the  interest  of  all  other  creditors  by  continuing  his 
business.  The  lender  who  makes  an  advance  for  that  purpose  with  full 
knowledge  of  the  facts  may  be  acting  in  perfect  'good  faith.'  But  where 
the.  advance  is  made  to  enable  the  debtor  to  make  a  preferential  payment 
with  bankruptcy  in  contemplation,  the  transaction  presents  an  element  upon 
which  fraud  may  be  predicated.  The  fact  that  the  money  advance  is  actually 
used  to  pay  a  debt  does  not  necessarily  establish  good  faith.  It  is  a  question 
of  fact  in  each  case  what  the  intent  was  with  which  the  loan  was  sought  and 
made."  ^"^    A  mortgage  taken  to  secure  a  loan  with  knowledge  by  the  mortgagee 

Mass.),  32  Am.  B.  E.  32,  210  Fed.  562; 
Johnson  v.  Diamukes  ( C.  C.  A.,  5th  Cir. ) ,  2!> 
Am.  B.  E.  686,  122  C.  C.  A.  552,  204  Fed. 
382;  Lumpkin  v.  Foley  (C.  C.  A.,  5th  Cir.), 
29  Am.  B.  E.  '673,  122  C.  C.  A.  542.  204  Fed. 
372;  Ee  Lynden  Mercantile  Co.  (D.  C, 
Wash.),  19  Am.  B.  E.  444,  156  Fed.  713; 
Roberta  v.  Johnson  ( C.  C.  A.,  4th  Cir. ) .  ]  8 
Am.  B.  E.  132,  81  C.  C.  A.  47,  151  Fed.  567: 
Ee  Pease  (D.  C,  Mich.),  12  Am.  B.  R.  66, 
129  Fed.  446.  See  also  Walters  v.  Zimmer- 
man, s.  c.  on  appeal    (D.  €.,  Ohio),  30  Am. 

B.  E.  776,  208  Fed.  62,  (C.  C.  A.,  6th  Cir.), 
136  C.  C.  A.  409,  220  Fed.  805. 

Cases  upholding  the  mortgage  security  be- 
cause the  lender  did  not  know  that  the  in- 
solvent borrower  intended  to  make  improper 
pajonents  to  favored  creditors  —  thus  indi- 
cating that  the  mortgage  would  be  fraudulent 
if  such  additional  fact  were  shown:  Grin- 
stead  V.  Union  Sav.  &  T.  Co.  (C.  C.  A.,  9th 
Cir.),  27  Am.  B.  E.  123,  111  C.  C.  A.  398, 
190  Fed.  546;  Powell  v.  Gate  Citv  Bank   (C. 

C.  A.,  8th  lOir.),  24  Am.  B.  E.  316,  102  C.  C 
55,    178   Fed.   609;    Ee   Kullberg    (D.   C, 

Minn.),  23  Am.  B.  E.  758,  176  Fed.  585; 
Ohio  Valley  Bank  Co.  v.  Mack,  ( C.  C.  A.  6th 
Cir.),  20  Am.  B.  E.  919,  24  L.  R.  A.  (N  S  ) 
184,  89  C.  C.  A.  605,  163  Fed.  155;  Stedman 
V.  Bank  of  Monroe  (C.  C.  A.,  8th  Cir  )  9 
Am.  B.  E.  4,  54  C.  C.  A.  269,  117  Fed.  237: 
Ee  iSoudan  Mfg.  Co.  (C.  C.  A.,  7th  Cir.)  8 
Am.  B.  E.  45,  51  C.  C.  A.  476,  113  Fed.  804. 
In  accord  with  this  view  are  also  the 
decisions  which  hold  that  a  general  assign- 
ment for  the  benefit  of  creditors,  though  with- 
out preferences,  ig  void  under  section  67-e 
because  its  necessary  effect  ia  to  hinder,  delay 
or  defraud  creditors  in  their  rights  and  reme- 
dies under  the  bankruptcy  act.  Re  GutTvlllig 
(D.  C,  la.),  1  Am.  B.  R.  78,  90  Fed.  475, 


205.  Sargent  v.  Blake  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  E.  115,  121,  160  Fed.  57;  Coder  v. 
Arts,  213  U.  S.  223,  22  Am.  B.  E.  1,  53  L. 
Ed.  772,  '29  Sup.  Ct.  436 ;  Johnstone  v.  Babib 
(C.  C.  A„  4th  Cir.),  38  Am.  B.  E.  71-5,  hold- 
ing that  making  a  mortgage  to  secure  an 
advance  with  which  an  insolvent  debtor  in- 
tends to  pay  a  pre-existing  debt  does  not 
necessarily  imply  an  intent  to  hinder,  delay 
or  defraud  creditors;  the  lender  who  makes 
an  advance  for  that  purpose  with  full  knowl- 
edge of  the  facts  may  be  acting  in  perfect 
good  faith. 

When  fraudulent  intent  presumed.^ —  Under 
the  laws  of  Minnesota  a  creditor  may  avoid 
a  transfer  made  with  intent  to  hinder,  delay, 
or  defraud  creditors.  Such  intent  of  the 
debtor  is  essential  to  the  fraudulent  charac- 
ter of  the  transfer.  A  voluntary  conveyance 
is  presumptively  fraudulent  as  to  existing 
creditors,  .but  not  conclusively  so.  Where  the 
debtor  is  solvent,  and  retains  suflBcient  prop- 
erty to  amply  satisfy  the  claims  of  existing 
creditors,  in  the  absence  of  an  actual  intent 
to  hinder,  delay,  or  defraud  creditors,  such 
a  transfer  is  valid.  Underleak  v.  Scott 
(Minn.  Sup.  Ct.),  28  Am.  B.  E.  926,  134  S. 
W.  731. 

206.  Dean  v.  Davis,  242  U.  S.  — ,  38  Am. 
B.  E.  664,  667,  37  Sup.  Ct.  30. 

207.  Mortgages  taken  as  security  for  loans. 
—  The  following  cases  were  classified  in  the 
margin  to  the  case  of  Davis  v.  Dean,  242  U. 
S.  — ,  38  Am.  B.  E.  664,  668,  37  Sup. 
Ct.  30.  Cases  holding  that  a  mortgage 
is  a  fraudulent  conveyance  where  taken 
as  security  for  a  loan  which  the  lender  knows 
is  to  be  used  to  prefer  favored  creditors,  in 
fraud  of  the  act :  Parker  v.  Sherman  ( C.  C. 
A.,  2d  Cir.),  32  Am.  B.  R.  393,  129'  C.  C.  A. 
437,   212   Fed.    917;    Ee   Sraforenko    (D.   C, 
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that  the  proceeds  of  the  loan-  were  to  be  used  by  the  insolvent  mortgagor 
to  make  preferential  payments  to  certain  creditors  on  the  eve  of  bankruptcy 
is  invalid.^***  Where  a  transfer  is  made  by  a  debtor  v?ho  is  in  embarrassed 
circumstances  although  not  insolvent,  a  jury  in  some  eases  may  be  warranted 
in  finding  the  fact  of  intent  to  delay  and  defraud.^"*  A  transfer  made  to 
secure  a  loan  will  not  be  set  aside  as  fraudulent  because  the  transferee  knew 
that  the  proceeds  of  the  loan  were  to  be  used  in  payment  of  an  existing 
debt.^^"  A  transfer  made  in  good  faith  to  pay  or  to  secure  an  honest  ante- 
cedent debt  by  an  insolvent  within  four  months  of  the  filing  of  a  petition  in 
bankruptcy  by  or  against  him  constitutes  no  evidence  of  an  intent  to  delay 
or  defraud  creditors,  notwithstanding  the  fact  that  its  necessary  effect  is  to 
hinder  and  delay  them,  and  to  deprive  them  of  the  opportunity  they  might 
otherwise  have  had  to  collect  their  claims  in  full.^"  Thus  where  a  bankrupt 
conTeys  property  in  trust  to  secure  a  person  who  has  indemnified  a  surety 
company  on  a  bond  discharging  a  lien  of  attachment  the  transfer  is  valid, 
wher&  there  is  no  evidence  of  a  preference  or  a  fraud  upon  the  creditors.^^" 
And  where  a  mortgage  was  given  by  an  insolvent  debtor  within  the  four 
months'  period  to  secure  a  pre-existing  debt  owing  to  the  mortgagee,  who 
was  in  ignorance  of  the  mortgagor's  insolvency,  an  intent  to  hinder,  delay 
or  defraud  other  creditors  must  be  shown  in  order  to  avoid  the  mortgage.^^' 
But  a  mortgage  made  to   secure  a  much  greater  amount  than  that   really 


(iC.  C.  A.,  2d  Cir.) ,  1  Am.  B.  E.  3S8,  34  C.  C. 

A.  377,  63  U.  S.  App.  191,  92  Fed.  337; 
Davis  V.  Bohle    (C.  C.  A.,  8th  Cir.),  1  Am. 

B.  R.  412,  34  C.  C.  A.  372^  92  Fed.  325; 
Rumsey  &  S.  Co.  v.  Novelty  &  Maeh.  Mfg.  Co. 
(D.  C,  Mo.),  3  Am.  B.  E.  704,  99  'Fed.  699. 
See  Randolph  v.  Scruggs,  190  U.  S.  533,  536, 
10  Am.  B.  R.  1,  47  L.  Ed.  1165,  1169,  23  Sup. 
Ct.  710;  George  M.  West  Co.  v.  Lea  Bros., 
174  U.  S.  590,  596,  2  Am.  B.  R.  463,  43  L.  Ed. 
1098,  1100,  19  Sup.  Ct.  836. 

It  is  diflSeult  to  reconcile  the  following 
eases  or  dicta  in  them  with  the  great  weight 
of  authority  and  the  decisions  of  this  court: 
Re  Baar  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R. 
465,  130  C.  C.  A.  292,  213  Fed.  628;  Re 
Hersey  (D.  C,  Iowa),  22  Am.  B.  R.  863,  171 
Fed.  1004;  Sargent  v.  (Blake  (€.  C.  A.,  8th 
Cir.),  20  Am.  B.  R.  115,  17  L.  R.  A.  -(N.  S.) 
1040,  87  C.  C.  A.  213,  160  Fed.  57,  15  Ann. 
Caa.  58;  Re  Bloch  (C.  C.  A.,  2d  Cir.),  15  Am. 
B.  R.  748,  74  C.  C.  A.  250,  142  Fed.  674; 
Githens  v.  Shiffler  (D.  C,  Pa.),  7  Am.  B.  R. 
453,  112  Fed.  505. 

208.  Matter  of  'Soforenko  (D.  C,  Mass.), 
32  Am.  B.  R.  32,  210  Fed.  5612. 

Advances  to  prevent  bankruptcy  until  after 
four  months. —  In  a  suit  by  a  trustee  in 
bankruptcy  to  recover  book  accounts  assigned 
by  the  bankrupt  to  the  defendant  because  of 
adivances,  evidence  held  to  show  that  the 
defendant  made  the  advances  for  the  purpose 
of  keeping  the  bankrupt  from  going,  into 
bankruptcy  'before  the  expiratjon  of  four 
months  from  the  time  of  other  illegal  prefer- 
ences to  the  defendant.  This  is  a  fraud. upon 
the  law,  and  property  assigned  by  the  bank- 
rupt for  such  purpose  may  be  recovered  by 
the  trustee.  ^  Rubenstein  v.  Lottow  ( Mass. 
Sup.  Ct.),  35  Am.  B.  R.  243,  220  Mass.  156. 


209.  Holbrook  v.  International  Trust  'Co. 
(Sup.  Judl  Ct.,  Mass.),  33  Am.  B.  R.  808, 
107  N.  E.  656. 

210.  Van  Iderstine  v.  National  Discount 
Co.,  227  U.  S.  '576,  582,  29  Am.  B.  R.  478,  67 
L.  Ed.  6I5'2,  33  Sup.  Ct.  343 ;  Matter  of  Sofor- 
enko  (D.  C,  Mass.),  32  Am.  B.  R.  32,  210 
Fed.  562. 

211.  (Coder  v.  Arts  (C.  C.  A.,  8th  Car.),  18 
Am.  B.  R.  913,  619,  152  Fed.  943,  modifying 
16  Am.  B.  R.  583.  145  Fed.  202,  aflfd.  213  U. 
S.  223,  22  Am.  B.  R.  1,  53  L.  Ed.  772,  29  Sup. 
Ct.  436;  Meseryey  v.  Roby  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  529,  198  Fed.  844,  holding 
that  where  bankrupt's  real  estate  was  heavily 
incumbered  by  different  mortages  and  bank- 
rupt conveyed  a  part  of  such  real  estate  to 
a  mortgagee  holding  a  mortgage  in  a  large 
amount,  past  due,  in  consideration  of  his  dis- 
charging the  liens  upon  all  the  property  and 
the  payment  of  a  sm0,ll  sum  in  cash,  in  order 
to  avoid  such  transfer  under  subsection  e, 
actual  fraud  in  fact,  as  distinguished  from 
constructive  fraud,  must  be  shown. 

Preference  made  for  purpose  of  continuibg 
business. — A  preferential  payment  made  by 
an  insolvent  in  the  hope  and  for  the  purpose 
of  thereby  continuing  his  business  is  not 
really  fraudulent  though  it  is  under  certain 
circumstances  voidable  by  the  trustee.  Mat- 
ter of  Soforenko  (D.  C,  Mass.),  32  Am.  B. 
R.  32,  210  Fed.  562. 

212.  Matter  of  Federal  Biscuit  Co.  (C.  C. 
A.,  2d  Cir.),  32  Am.  B.  R.  612,  214  Fed.  221. 

213.  Coder  v.  Arts,  213  U.  .S.  223,  22  Am. 
B.  R.  1,  53  L.  Ed.  772,  29  Sup.  Ct.  43i6; 
In  re  KuUberg  (D.  C,  Minn.) ,  23  Am.  B.  E. 
708,  176  Fed.  58i5. 
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due,  with  the  specific  intent  and  purpose  on  the  part  of  both  mortgagor  and 
mortgagee  to  hinder,  delay  and  defraud  other  creditors  of  the  mortgagor, 
is  invalid  .in  equity  not  only  as  to  the  fictitious  debts  secured,  but  as  to  the 
genuine  indebtedness."^^  When  all  the  parties  consent,  the  application 
of  the  partnership  property  to  the  payment  of  an  individual  debt  of  a 
partner  within  four  months  of  the  filing  of  a  petition  in  bankruptcy,  and 
while  the  partners  and  the  partnership  are  insolvent,  does  not  evidence  any 
intent  to  hinder,  delay,  or  defraud  the  creditors.^^^  Inasmuch  as  the  preferen- 
tial equity  of  partnership  creditors  to  have  partnership  debts  paid  out  of  part- 
nership assets  does  not  attach  until  the  property  is  in  custodia.  legis,  the  appli- 
cation of  the  partnership  property  to  the  payinent  of  an  individual  debt  of  a 
partner  when  all  the  partners  consent,  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy,  even  though  the  partners  and  partnership  were  insol- 
vent, does  not  evidence  any  intent  on  the  part  of  the  debtors  to  hinder,  delay 
or  defraud  the  creditors  of  the  partnership.^^®  Directors  and  stockholders  who, 
with  .knowledge  of  the  insolvent  condition  of  the  corporation  within  four 
months  before  the  bankruptcy  of  the  corporation,  sell  their  stock  to  it  and 
take  in  payment  therefor  notes  of  the  corporation  secured  by  a  deed  of  trust 
cannot  assert  a  preference  under  such  deed.^^^ 

(Ill)  ^Fraudulent  intent  implied  from  circumstmwes. —  Conveyances  of 
real  estate  made  by  bankrupts  to  their  wives,  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy,  and  without  a  present  consideration,  are  void, 
since  it  may  be  implied  from  the  circumstances  of  the  transaction  that  they 
were  made  with  intent  to  hinder  and  defraud  creditors.^-^®  However  the  rule 
is  different  where  the  property  transferred  was  the  exempt  property  of  the 
'husband.^^®  But  a  transfer  in  payment  of  a  creditor  of  the  bankrupt's  wife 
is  not  ipso  facto  fraudulent ;  the  intent  to  defraud  must  be  proven. ^^^  Although 
there  is  a  presumption  against  the  bona  fides  of  a  conveyance  made  by  a  failing 
husband  to  his  wife,  it  is  merely  a  presumption  of  fact,,  negativing  the  idea 
of  a  valid  consideration,  and_  the  burden  is  upon  the  wife  to  support  her 
right  by  clear  and  convincing  proof;  there  is  no  presumption  of  law  against 
the  validity  of  such  a  transfer  which  will  stand  against  established  facts  to  the 
contrary.^^'  An  agreement  to  withhold  a  mortgage  from  record  is  not  of  itself 
conclusive  upon  the  question  of  fraud,  but  is  a  circumstance  constituting  more 
or  less  cogent  evidence  of  a  want-  of  good  faith.^^^    A  transfer  in  good  faith 

214.  McMahon  v.  Pithan  i(Sup.  Ct.,  Xowa),  purchased  with  her  funds. — Where  hankrupt'a 
33  Am.  B.  R.  125,  147  N.  W.  920.  wife 'purchased    and    improved   certain   real 

215.  Sargent  v.  Blake  (C.  C.  A.,  8th  Cii-.),  property  with  her  own  means,  as  an  invest- 
20  Am.  B.  R.  115,  160  Fed.  57.  ment  for  her  own  henefit,  but  the  deed    bv 

216.  Matter  of  MeConnell  v.  Williams  a  mistake  of  the  scrivener,  was  made  out 
(:^ef.,  €al.),  32  Am.  B.  E.  589.  to  bankrupt,  a  trust  was  thereby  created  in 

217.  Moore  &  Co.  v.  Gili^ore  (C.  C.  A.,  favor  of  the  wife,  who  paid  the  purcliase 
4th  Cir.),  32  Am.  B.  R.  186,  216  Fed.  39.  money,     and    when     bankrupt     subsennentlv 

218.  Henkel  v.  Seider  (D.  C,  N.  Y.),  20  transferred  to  her  the  legal  title  he  did  no 
Am.  B.  R.  77'3,  163  Fed.  553;  Fouche  v.  more  than  a  court  of  equity  in  a  proper  pro- 
Shearer  (D.  C,  Ga.),  22  Am.  B.  R.  828,  ceeding  would  have  compelled  him  to  do 
172  Fed.  592;  Woodford  v.  Rice  (D.  C,  Okl.) ,  Silling  v,  Todd  ('Sup.  Ct  Va  )  27  Am  B 
30. Am.  B.  R.  4i,55,  207  Fed.  473;  Jackson  v.  R.  127.  72  S.  E.  682.  Compare  PhiUbs  v 
Jetter  (Sup.  Ct.,  Iowa),  32  Am.  B.  R.  667,  Kleinman  (Sup.  Ct..  Pa  )  27  Am  B  T?  10'^' 
142  N.  W.  431.  81   Atl.   648.  ■;,  ^/  Am.  j5.  k.  IJO, 

219.  Jackson  v.   Jetter    (Sup.  Ot.,  Iowa),  221.  Weld  v.  McKav   fC    C    A     7tii  rir- \ 
32  Am.  B.  R.  667,  142  N.  W.  431.  34  Am.  B.  R.  52,  218  Fed    807                        ' 

220.  In  re  Kayser   (C.  C.  A.,  3d  Cir.),  24  222.  Rogers  v.  Pase   (C    C    A     fitb  Oir  ^ 
Am.  B.  R.  174,  177  Fed.  383.  15  Am.  BR.  502    140  Fed    596    72  C  C    A 

Transfer  by  bankrupt  to  wife  of  property       164.    See  In  re  Shaw   (D.  C,  Me.),  17  Am. 
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to  pay  an  honest  antecedent  debt  is  not  of  itself  sufficient  to  establish  actual 
fraud  in  fact,  or  an  intent  on  the  debtor's  part,  or  on  the  part  of  the  cred- 
itor, to  hinder,  delay,  or  defraud  other  creditors,  within  the  meaning  of  this 
subsection.^^  A  transfer  by  a  corporation  w'ithin  the  four  months'  period  to 
a  creditor  of  officers  of  such  corporation  in  payment  of  an  obligation  incurred 
by  them  for  the  benefit  of  the  corpbration,  is  fraudulent  where  the  parties  had 
knowledge  of  the  financial  condition  of  the  corporation  and  of  the  improper 
use  of  the  corporate  funds.^^* 

(IV)  Sales  of  goods  on  accounts  bulk  sales. —  An  agreement  whereby  goods 
were  consigned  to  a  person  for  sale  and  accoujit,  the  consignee  to  return  the 
goods  which  were  unsold,  is  not  necessarily  invalid;  as  to  the  gOods  unsold 
the  agreement  is  one  of  bailment  and  if  made  in  good  faith  the  consignor  may 
assert  and  sustain  his  title  to  the  goods.^^*  If  the  contract  requires  the  con- 
signee "to  buy  and  pay  for"  all  the  goods  remaining  in  his  hands  at  the 
expiration  of  a  certain  period,  and  the  consignee  subsequently  becomes  bank- 
rupt, an  attempted  transfer  of  the  goods  to  the  consignor  just  before  bank- 
rtiptey  without  consideration  is  fraudulent.^^®  Sales  of  goods  in  bulk  other- 
wise than  in  the  ordinary  course  of  trade,  are  presumptively  fraudulent  under 
the  statutes  of  many  States;  under  such  statutes  the  fact  that  full  value  was 
paid  is  immaterial,  if  it  be  shown  that  the  vendee  knew  of  the  vendor's  intent- 
to  defraud  his  creditors.^^^      So  where  a  debtor  mortgages  his  entire  stock  of 


B.  E.  196,  146  Fed.  243;  In  re  Hiekerson 
(D.  C,  Idaho),  20  Am.  B;  R.  682,  162  Fed. 
345,  holding  that  an  agreement  to  withhold 
a,  chattel  mortgage  from  record  is  evidence 
of  fraudulent  intent;  In  re  Duggan  (C  C. 
A.,  5th  Cir.->,  25  Am.  B.  R.  479,  183  Fed. 
405,  affg.  25  Am.  B.  R.  105-,  182  Fed.  252; 
Matter  of  National  Boat  &  Engine  Co.  ( D.  C, 
Me.),  33  Am.  B.  R.  154,  216  Fed.  208. 

Scheme  to  remove,  property  beyond  the 
reach  of  creditois. — Where  the  bankrupt  made 
four  conveyances  simultaneously  as  part  of 
a  scheme  to  put  his  real  estate  beyond  the 
reach  of  his  creditors  in  view  of  his  imminent 
and  inevitalble  bankruptcy  and  the  grantees 
knew  or  should  have  -known  of  such  intent 
and  kept  the  conveyances  from  record,  with 
the  intent  to  assist  in  its  accomplishment, 
such  conveyances  should  be  set  aside.  Cowan 
V.  Burchfield  (D.  C,  Ala.),  25  Am.  B.  R. 
293.   Ii80  Fed.  614. 

223.  Meservey  v.  Roby  ( C.  C.  A.,  8th  Cir. ) , 
28  Am.  B.  R.  529,  198  Fed.  844. 

224.  Matter  of  Rockaway  Mfg.  Co.  (D.  C, 
]Sr.  Y.),  34  Am.  B.  R.  627,  226  F'ed.  520, 
where  tlie  following  facts  appeared:  A  cor- 
poration being  in  need  of  cash  to  purchase 
supplies,  two  of  its  oflSeers  aought  to  borrow 
money  for  that  purpose  from  F.,  who  re- 
fused to  advance  the  money  to  the  corpora- 
tion, but  told  the  officers  he  would  loan  the 
money  to  them  personally  for  the  use  of  the 
corporation.  He  did  so,  taking  their  notes 
and  gave  his  check  for  the  loan,  which  wa,s 
endorsed  by  the  two  officers  and  immediately 
deposited  in  the  corporsution's  bank  account. 
Thereafter  F.  received  cheeks  of  the  corpora- 
tion in  payment  of  the  loan,  with  knowledge 
that  the  officers  were  using  corporate  funds 


to  pay  their  individual  debt,  when  the  cor- 
poration was  in  such  financial  condition  that 
they  had  no  right  so  to  do.  It  was  held  that" 
the  payments  were  fraudulent. 

225.  Ludvigh  v.  American  Woolen  Co.,  231 
U.  S.  5'22,  31  Am.  B.  R.  481,  68  L.  Ed.  346, 
34  iSup.  Ct.  161,  affg;  188  Fed.  30,  110  C. 
0.  A.  180,  which  revd.  23  Am.  B.  R.  314. 
176  Fed.  445. 

226.  Parlett  v.  Blake  (C.  C.  A.,  8th  Cir.), 
26  Am.  B.  R.  25,  188  Fed.  200. 

227.  In  re  Calvi  (D.  C,  N.  Y.),  26  Am. 
B.  R.  206,  1«5  Fed.  642;  Bentley  v.  Young 
(D.  C,  N.  Y.),  31  Am.  B.  R.  506,  210  Fed. 
202.     See   Am.   Bankr.   Dig.   §    634. 

Sales  in  bulk. —  In  the  case  of  Matter  of 
Farrell  Co.  (Ref.,  N.  Y.),  9  Am.  B.  R.  341, 
it  was  held,  where  the  provisions  of  the 
New  York  statute,  L.  1902,  chap.  528,  entitled 
"  An  act  to  regulate  the  sale  of  merchandise 
in  bulk,"  are  willfully  and  deliberately  ig- 
nored by  an  alleged  bankrupt,  upon  such  a 
sale  made  by  him  within  the  four  inonths' 
period,  the  transfer  is  void  under  subsection 
e  of  the  above  section.  Matter  of  Robert- 
shaw  Mfg.  Co.  (D.  C,  Pa.),  13  Am.  B.  R. 
409,  133  Fed.  556;  Shelton  v.  Price  (D.  C.„ 
Ala.),  23  Am.  B,  R.  759,  176  Fed.  586;, 
Carpenter  v.  Karnow  (D.  C.,  Mass.),  28  Am. 
B.  R.  21.  193  Fed.  762;  Parker  v.  Sherman 
(D.  C.,  Vt.),  29  Am.  B.  R.  862,  20il  Fed.  155., 

Validity  of  sale  of  entire  retail  stock. — 
Where  bankrupt,  a  few  days  prior  to  the 
filing  of  the  petition,  transferred  by  bill  of 
sale  his  entire  stock  of  merchandise  in  a 
retail  store  to  his  sister,  who  failed  to  make  , 
the  inquiries  or  give  notice  to  his  creditors, 
as  required  by  the  New  Jersey  "  Sales  in 
Bulk  "  Act,  the  sale  was  voidable  under  said 
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goods  and  uses  the  money  to  pay  a  portion  of  his  creditors  it  will  be  presumed 
that  he  intended  to  hinder,  delay,  and  defraud  his  other  creditors. ^^* 

(V)  Bwden  of  proof.- — The  rule  is  that  one  who  alleges  fraud  takes  upon 
hiifnself  the  burden  of  proving  it.^^^  Circumstances  of  the  transaction  may 
be  shown;  if  sufficient  to  show  that  the  entire  intent  was  to  delay,  hinder  or 
defraud,,  the  transaction  should  be  set  aside;  -if  it  is  attempted  to  prove  the 
intent  by  evidence  apart  from  the  face  of  the  instrument  attacked,  the  burden 
of  proof  is  usually  imposed  upon  the  party  attacking.^^"  Other  illustrative 
cases  under  the  present  law  are  cited  in  the  foot-note  ^^  and  under  subsequent 
paragraphs. 

f .  Purohsisers  in  good  faith  and  for  present  fair  consideration. —  This  saves 
valid  transfers,^^^  as  subsection  d  does  valid  liens.  A  purchaser  is  not  in 
good  faith  who  makes  no  effort  to  determine  whether  an  insolvent  may  make 
a  transfer  which  will  not  be,  in  violation  of  the  act;^^^  nor  is  he  in  good  faitji 
if  he  has  knowledge  of  the  insolvent's  insolvency,  or  where  facts  are  shown 
which  place  upon  the  purchaser  the  duty  of  making  inquiries  as  to  the  insolv- 
ent's financial  condition,  and  he  fails  to  make  them,  as  where  the  sale  consists 
of  the  transfer  of  the  entire  stock  of  merchandise  owned  by  a  retail  merchant.^^* 


Act,  and  it  appearing  that  the  transfer  was 
contrived  and  consummated  in  fraud  of  bank- 
rupt's creditors,  it  came  within  the  inhibition 
of  subsection  e  and  was  void  as  to  such 
creditors.  In  re  Lipman  (D.  C,  N.  J.),  29 
Am.  B.  R.  139,  201  Fed.  169. 

Where  the  question  is  one  of  fact  as  to  the 
purchasers'  good  faith,  and  they  as  witnesses- 
have  failed  to  satisfy  the  trial  court  thereof 
and  their  stories  in  the  printed  record  are 
un.persuasive,  -the  verdict  will  not  be  dis- 
turbed. Bentley  v.  Young  (IC.  C.  A.,  2d  Cir.) , 
34  Am.  B.  E.  365,  223  Fed.  336,  affg.  31  Am. 

B.  K.  506,  210  Fed.  202. 

Creditors'  bill  by  trustee. —  A  trustee  in 
bankruptcy  may  maintain  an  action  in  the 
nature  of  a  creditors'  bill  against  the  persons 
who  have  purchased  and  disposed  of  the  en- 
tire assets  of  his  'bankrupt's  estate  in  viola- 
tion of  the  provisions  of  section  26'5i-,  Rev. 
St.  1913,  commonly  called  the  "  Bulk  iSales 
Law."  Niklaus  v.  Lessenhop  (Neb.  Sup.  Ct. ), 
37  Am.  B.  R.  401.  157  N.  W.  1019. 

228.  In  re  Walden  Bros.  Clothing  Co.   (D. 

C,  Ga.) ,  29  Am.  B.  R.  80,  199  Fed.  315.  But 
in  this  case  on  appeal  the  court  held  (C.  C. 
A.,  5th  Cir.),  29  Am.  B.  R.  673,  that  whsire 
a  transfer  of  a  bankrupt's  entire  stock  of 
goods,  which  was  made  for  a  present  fair 
consideration,  is  sought  to  be  impugned  on 
the  ground  that  it  was  made  to  hinder, 
delay  and  defraud  creditors,  so  far  as  the 
purchaser  is  concerned,  actual  fraud  as  dis- 
tingTiished  from  constructive  fraud,  must  be 
shown. 

229.  In  re  Kayser  {C.  0.  A.,  3d  Cir.),  24 
Am.  B.  R.  174,  177  Fed.  383;  Jackson  v. 
Sedgwick  (D.  C,  N.  Y.),  26  Am.  B.  R.  886, 
189   Fed.  508. 

230.  In  re  Elletson  (D.  C,  W.  Va.),  23 
Am.  B.  R.  530,  174  Fed.  859;  In  re  Kayser 
(C.  C.  A.,  3d  Cir.),  24  Am.  B.  R.  174,  177 
Fed.  383. 

231.  Carter  v.  Goodykoontz  (D.  C,  Ind.), 
2  Am.  B.  R.  224,  94  Fed.   108;   Johnson  v. 


Wald  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  84. 
93  Fed.  640 ;  In  re  Steiiiingei-  ( C.  C.  A.,  5th 
Cir.),  6  Am.  B.  R.  68,  107  Fed.  669;  In  re 
Hugill  Mercantile  Co.  (D.  C.,  Ohio),  3  Am. 
B.  R.  686,  100  Fed.  616;  In  re  Kellogg  (Eef., 
N.  Y.),  6  Am.  B.  R.  389,  affd.  7  Am.  B.  R. 
270,  112  Fed.  52;  In  re  Shepherd  (Ref.,  111.), 
6  Am.  B.  R.  725. 

232.  Compare  Tiffany  v.  Lucas,  15  Wall. 
410;  Sedgwick  v.  Wormser,  Fed.  Cas.  12,626'; 
Curran  v.  Mimger,  Fed.  Cas. -3,487. 

233.  In  re  Moody  (D.  C,  Iowa),  14  Am. 
B.  R.  272,  134  Fed.  628,  holding  that  a  trans- 
fer of  all  the  bankrupt's  property  to  a  person 
with  knowledge  of  the  bankrupt's  financial 
condition  is  not  in  good  faith;  In  re  Knopf 
(D.  C,  S.  Car.),  16  Am.  B.  R.  432,  144  Fed. 
245;  Dokken  v.  Page  (C.  C.  A.,  8th  Cir.), 
17  Am.  B.  R.  228,  147  Fed.  438;  Dreyer  v. 
Kicklighter  (D.  C,  Ga.),  36  Am.  B.  R.  196, 
228  Fed.  744. 

234.  Parker  v.  Sherman  (C.  C.  A.,  2d  Cir.) , 
32  Am.  B.  R.  393,  212  Fed.  917;  'Godwin  v. 
Tuttle  (Sup.  Ct.,  Ore.),  33  Am.  B.  R.  93, 
141  Pac.  1120;  Matter  of  Rosenberg  (Ref., 
N.  Y.),  22  Am.  B.  E.  900. 

Sale  in  bulk  sustained  in  Shelton  v.  Price 
(D.  C,  Ala.),  23  Am.  B.  R.  43'1,  174  Fed. 
891;  see  In  re  Walden  Bros.  Clothing  Co. 
(D.  C,  Ga.),  29  Am.  B.  R.  80,  199  Fed.  315 
(affd.  29  Am.  B.  R.  673),  holding  that  whc-e 
bankrupt  mortgaged  its  entire  stock  of  mer- 
chandise, and  then  used  the  money  received 
from  the  mortgage  to  pay  three  creditors, 
leaving  a  number  of  its  creditors  wholly  un- 
protected, it  will  be  presumed  (under  Ga. 
Code,  §  3224)  that  the  mortgage  was  given 
by  bankrupt  with  intent  to  hinder  and  deUy 
such  unprotected  creditors,  the  circumstance's 
being  such  as  to  have  put  the  mortgagee  upon 
inquiry  which,  if  made,  would  have  informed 
him  of  bankrupt's  intention,  and  therefore 
the  mortgage  is  void.  See  also  In  re  Thweatt 
(D.  C,  Ga.),  29  Am.  B.  R.  84,  199  Fed.  319. 
affd.  suh  nam.  Johnson  v.  Dismukes    (C.  C. 
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A  payment  of  a  note  dated  prior  to  the  four  months'  period,  which  is  imme- 
diately followed  by  bankruptcy,  is  not  in  good  faith  and  for  a  present  fair 
consideration.^^"  The  fact  that  a  mortgagee  knew  that  the  proceeds  of  a  mort- 
gage was  to  be  used  in  the  payjnent  of  mortgagor's  creditors  does  not  affect 
the  good  faith  of  the  transaction,  in  the  absence  of  proof  that  he  had  cause  to 
believe  that  the  mortgagor  was  insolvent. ^^^  If  the  consideration  is  fair  and 
passes  to  the  bankrupt  and  goes  into  his  estate,  the  transfer  is  valid,  unless 
there  is  clear  and  convincing  proof  of  fraud.^^'^  If  the  bankrupt  was  solvent 
when  he  transferred  the  property,  and  there  were  no  grounds  for  believing 
that  an  indebtedness  would  arise  which  would  embarrass  him,  the  transfer  may 
be  sustained^as  being  in  good  faith,  even  if  made  to  his  wife,  it  appearing 
that  the  property  had  been  acquired  in  part  by  money,  of  the  wife  advanced 
to  the  husband  in  trust.^^®  A  new  corporation  organized  by  the  bondholders 
of  an  insolvent  corporation  to  take  over  the  assets  of  such  corporation  with  no 
provision  made  for  the  payment  of  its  debts,  does  not  take  such  assets  in  good 
faith,  or  "for  a  present  fair  consideration." ^^^  If  valid  as  to  the  "present 
consideration"  and  void  as  to  the  remainder  of  the  value  of  the  property  trans- 
ferred because  in  fraud  of  creditors,  the  recovery  will  be  limited  to  the  part 
that  is  void  and  the  remainder  may  be  retained.^^"  If  part  of  the  consideration 
is  present  and  made  in  good  faith,  such  9'  mortgage  will ',  be  good  to  that 
extent. ^*-^  But  where  there  is  an  entire  absence  of  good  faith,  the  fresh  con- 
sideration does  not  save  the  mortgage  ;^  it  is  void  even  as  to  that.^*^ 


A.,  5th  Cir.),  29  Am.  B.  R.  686,  204  Fed.  382. 
And  see  under  "Sales  of  goods  on  account; 
bulk  sales,"  ante. 

235.  Spencer  v.  Nekemoto  (D.  C,  Hawaii), 
2-1  Am.  B.   K.  517. 

236.  In  re  KuUberg  (O.  C,  Minn.),  23 
Am.  B.  E.  758,  176  Fed.  585. 

237.  Parker  v.  Sherman  (C.  C.  A.,  2d  Car.) , 
.S2  Am.  B.  E.  393.  212  Fed.  917;  Matter  of 
Eaar  (C.  C.  A.,  '2d  Cir.),  32  Am.  B.  E.  465, 
213  Fed.  628;  Vollmer  v.  Plage  (D.  C,  iN. 
Y.),  26  Am.  B.  R.-590,  186  Fed.  598. 

A  chattel  mortgage  given  upon  the  pay- 
ment of  cash,  which  cash  goes  into  the 
hands  of  the  bankrupt  and  is  used  for  the 
purposes  of  his  estate  and  of  which  his  cred- 
itors have  the  henefit,  is  a  valid  mortgage 
under  §  67-e  of  the  bankruptcy  law  even  if 
made  within  four  months  of  the  filing  of  the 
petition,  if  no  actual  fraud  be  shown.  In  re 
Mahland  (D.  C,  N.  Y.),  26  Am.  B.  R.  81, 
184  Fed.  743.  As  to  assignment  of  book  ac- 
count* made  by  parol  as  security  for  purchase 
price  of  goods  delivered  prior  to  four  months 
period,  see  In  re  Stiger  (D.  C,  N.  J.),  20 
Am.  B.  R.  253,  202  Fed.  791. 

238.  Butcher  v.  Cantor  (D.  €.,  N.  Y.),  26 
Am.  B.  E.  424,  1«5  Fed.  945. 

239.  Reorganization  of  corporation  to  take 
assets  of  insolvent  corporation;  present  con- 
sideration.— Where  a  corporation,  organized 
to  operate  stone  quarries,  had  become  in- 
solvent, and,  within  thfe  four  months,  prior 
to  its  adjudication  in  bankruptcy,  a  bond- 
holders' committee  organized  a  neiw  corpora- 
tion for  the  purpose  of.  transferring  to  it 
by  bill  of  sale  all  the  assets  of  the  quarry 
company,  and  such  bill  of  sale  within  such 
four  months'  period  was  given  with  the  in- 


tent to  hinder,  delay  or  defraud  the  creditors 
of  the  quarry  company,  and  the  new  corporar 
tion  did  not  buy  the  property  in  good  faith 
or  give  "  present  appropriate  consideration 
therefor,"  such  transfer  is  null  and  void 
under  §  '67-e  of- the  bankruptcy  act.  In  re 
Medina  Quarry  Co.  (D.  C,  N.  Y.)',  24  Am. 
B.  R.  769,  179  Fed.  929: 

240.  Jackson  v.  Sedgwick  (D.  C,  N.  Y.), 
26  Am.'  B.  R.  836,  189  Fed.  508;  Vollmer  v. 
Plage  (D.  C,  N.  Y.),  26  Am.  B.  R.  590,  186 
Fed.  698;  In  re  Mahland  (D.  C,  N.  Y.), 
26  Am.  B.  R.  81,  184  Fed.  743. 

241.  In  re  Wolf  (D.  C,  Iowa) ,  3  Am.  B.  .E. 
958,  98  Fed.  84;  City  Nat.  Bank  v.  Brace 
(C.  0.  A.,  4th  Cir.),  6  Am.  B.  R.  311,  109 
Fed.  69,  affg.  In  re  Alverson  (Ref.,  S.  Car.), 

5  Am.  B.  R.  855;  Stedman  v.  Bank  of  Mon- 
roe (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  4,  117 
Fed.  237;  In  re  Davidson  (D.  C,  Iowa),  5 
Am.  B.  R.  528,  109  Fed.  882;  In  re  Durham 
(D.  C,  Md.),  8  Am.  B.  R.  115,  114  Fed.  750; 
In  re  Sawyer  (D.  C,  Mass.),  12  Am.  B.  R. 
269,  130  Fed.  384,"  where  a  chattel  mortgage 
given  in  security  for  the  payment  of  notes 
to  a  certain  amount  was  sustained  as  to  the 
amount  actually  loaned  at  the  time  the  mort- 
gage was  executed;  In  re  Dismal  Swamp  Con- 
tracting 'Co.  CD.  C,  Va.),.  14  Am.  B!  R.  175. 
13'5  Fed.  415;  Angle  v.  Bankers'  Trust  Co. 
(D.  C,  N.  Y.),  32  Am.  B.  R.  71,  210  Fed. 
289. 

242.  In  re  Hugill  (D.  C,  Ohio),  3  Am.  B. 
R.  686,  100  Fed.  616.  See  also  a  case  some- 
what analogous.  In  re  Barrett  (Ref.,  N.  Y.), 

6  Am.  B.  R.  48.  Compare  also  In  re  Soudans 
Mfg.  Co.  (C.  C.  A..  7th  Cir.),  8  Am.  B.  R. 
45,   113   Fed.   804. 
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g.  Transfers  and  incumbrances  under  State  laws. —  The  last  sentence  of  the 
subsection  is  in  line  with  the  policy  of  the  law.  It  adopts  ail  State  laws 
which  interdict  fraudulent  transfers  and  liens,  provided  the  acts  complained 
of  are  within  four  months  of  the  bankruptcy.  Section  70-e  is  broader  and 
applies  the  period  of  limitation  fixed  by  the  State  law.  This  sentence  is  of 
little  importance. 

h.  Suits  to  recover  property".— (1)  In  genbeai..— Though  all  fraudulent 
transfers  or  incumbrances  are  here  defelared  hull  and  void  and,  by  §  70-a  (4) 
the  title  to  property  affected  thereby  vests  in  the  trustees,  yet  a  suit  to 
recover  will  often  be  necessary.  This  is  invariably  so,  where  possession  is 
not  in  the  bankrupt.  If  in  his  possession,  it  may  be  reached  summarily.^** 
Not  so  where  a  third  party  is  interested,  save  with  his  consent.^*  The  set- 
ting aside  of  a  mortgage  in  which  the  wife  of  the  bankrupt  joined,  to  release 
her  dower,  revives  the  wife's  right  of  dower.^®  A  payment  of  a  premium^ 
to  an  insurance  company  upon  an  annuity  policy,  whereby  a  bankrupt  becomes 
entitlisd  to  an  a:nnuity  payable  during  life,  may  be  recovered  by  the  trustee  of 
the  annuitant;  such  a  contract  is  wholly  executory  and  the  triastee  may  elect 
to  cancelit,  and  recover  the  consideration  for  the  benefit  of  creditors.^®  The 
trustee  must  proceed  by  suit  in  the  proper  tribunal,^*''  and  show  facts  bringing 
the  case  within  this  subsection.  What  has  been  said  as  to  suits  to  set  aside 
voidable  preferences  is  largely  applicable  here.^**  '  ^ 

(2)  Amenpment  of  1903. — -The  words  added  here  are  the  same  as  those 
added  to  ;§  60'-b,  ajid  §  70-e.  Clearly,  they  refer  to  any  suit  which  may 
be  brought  under  the  subsection,  and  not  merely  to  a  suit  based  oh  a  State 
law.  Thp  meaning  and  purpose  of  the  amendmeut  have  already  been  dis- 
cussed. The  amendatory  act  has  conferred  jurisdiction  upon  district  courts 
concurrent  with  State  courts  to  set  aside  transfers  made  by  a  bankrupt  within 
the  four  months'  period,  .which  are  alleged  to  be  null  a|nd  void  as  to  creditors 
by  a  State  law.^*^  If  the  property,  against  which  the  lien  is  asserted,  is  in 
the  possession  of  a  State  court,  the  question  of  the  validity  of  the  lien  should 

243.  See  In  re  Deuell  (D.  C.,  Mo.),  4  Am.  the  bankrupt.  Frost  v.  Latham  &  Co.  (I) 
B.  R.  60,  100  Fed.  633,  and  many  cases  C.,  Ala.),  25  Am.  B.  R.  313,  161  Fed.  866' 
where  the  remedy  of  contempt  has  heen  re-  Equity  jtirisdiction. —  To  establish  a 
sorted  to.  liability  under  section  67-e  of  the  Bankruptcy 

244.  Bardes  v.  Bank,  178  U.  S.  524,  4  Am.  Act  actual  fraud  must  be  shown  and  there- 
E.  R.  leS^,  44  L.  Ed.  1175,  20  Sup.  Ct.  100";  fore  suits  under  that  provision  are  peculiarly 
Matter  of  Mansur  (Ref.,  Mass.),  36  Am.  B.-  within  the  cognizance  of,  and  should  be  eii- 
R.  57.  tertained  on,  the   equity   side  of  the   court. 

Consent  of  defendant. — An  action,  wherein  Simpson  v.  Western  Hardware  &  Metal  Co. 

it  is  alleged  that  the  defendant  claimed  to  (D.    C,    Wash.),    35    Am.    B.    R.    851     227 

be  the  owner  of  an  account  due  the  banlcrupt  Fed.  304. 

and  that   such   claim  was  based  on   a  con-  248.  See  under  Section  Sixty  of  this  work, 

spiraey  between  the  bankrupt  and  the  defend-  249.  Johnston   v.    Forsyth    Mercantile    Co" 

ant,  is  in  the  nature  of  a  suit  to  quiet  title  (D.  'C,  Ca.),  11  Am.  B.  R.  669,  127  Fed.  845. 

to  personal  property,  and  cannot  be  brought  See  McXiiltv  v.   Feingold    (D.   C.,   Pa.)     12 

in  the  federal  courts  without  the  consent  of  Am.  B.  R.  338,  120  Fed.  1,001,  holding  that 

the   defendant.     Simpson   v.   Western   Hard-  a  trustee  in  bankruptcy  may  maintain  a  suit 

ware  &  Metal   Co.    (D.   C,  Wash.),  35  Am.  in  equity  in  a  district' court  for  an  account- 

B.  R.  851,  227' Fed.  304.  ing  of  money  collected  by  defendants  on  ac- 

245.  Matter  of  Lingafelter  (C.  C.  A.,  6th  counts  fraudulently  assigned  to  them  bv 
Cir.),  24  Am.  B.  R.  656.  bankrupts,  although  the  face  value  of  such 

246.  Smith  v.  Mutual  Life  Ins.  Co.  (C.  C  accounts  is  known  to  the  trustee.  As  to 
Mass. ) ,  24  Am.  B.  R.-  514,   178  Fed.  510.  actions  hy  trustees  to  set   aside  fraudulent 

247.  See,  generally,  under  Sections  Two  conveyances,  see  Schmitt  v.  Dahl  (.Sup.  Ct. 
and  Twenty-three  of  this  work.  Minn.),   11  Am.  B.   R.   226,   188  Minn!  506; 

A  receiver  cannot  sue  to  recover  property'  Kohout  v.  Chaloupka  (Sup.  Ct.,  Neb.)  11 
which  has  been  fraudulently  transferred  by       Am.  B.  R.  2<(5,  69  Xoh.  677;  Loganville  Bank- 
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be  tried  in  tlie  State  court.^^  For  the  time  when  the  amendments  became 
operative,  see  "Supplementary  Section  to  Amendatory  Act,"  posi. 

i.  Miscellaneous  invalid  transfers  or  incumbrances. — (1)  In  geneeal. — 
The  books  are  already  well  filled  with  precedents.  All  turn  on  theii*  own 
facts.^^^  It  is  impossible  to  deduce  hard  and  fast  rules.  The  more  important 
.cases  are  classified  in  the  succeeding  paragraphs. 

(2)  MpETGAGEs  TO  SECUEE  ANTECEDENT  DEBTS. —  Thcso  are  void.^^^  Where 
the  mortgagor  remains  in  possession  with  power  to  sell  in  the  usual  course 
of  business,  under  a  mortgage  that  contains  no  provision  that  the  proceeds 
of  sales  shall  be  applied  upon  the  debt  secured,  the  legal  efFect  of  the  mortgage 
i&  to  hinder  and  delay  creditors ;  and  if  given  within  £he  four  months^  period 
is  null  and  void.^^^    Although  the  mortgage  is  given  to  secure  a  present  loan, 


ing  Co.  V.  Forrester  (Ga.  Ct.  of  App.),  36 
Am.  B.  E.  279,  87  S.  E.  694;  Simpson  v. 
Western  Hardware  &  Metal  Co.  (D.  C, 
Wash.),  35  Am.  B.  R.  851,  227  Fed.  304; 
Eubenstein  v.  Lottow  (Mass.  Sup.  Ct.),  35 
Am.  B.  R.  243,  220  Mass.   156. 

250.  Pietri  v.  Wells  (I^a.  iSup.  Ct.) ,  36  Am. 

B.  R.  106,  69  So.  847. 

251.  For  instance,  In  re  Little  River  Lum- 
ber Co.  (D.  C,  Ark.),  1  Am.  B.  R.  488, 
92  Fed.  585,  and  In  re  Head  (D.  C,  Ark.), 
7  Am.  B.  R.  556,  114  Fed.  489;  In  re  Faul- 
haber  Stable  Co.  (C.  G.  A.,  2d  Cir.),  22 
Am.  B.  R.  a&l,  170  Fed.  68.  See  also  for 
decisions  on  this  general  subject,  Harvey  v. 
Smith  (Sup.  Jud.  Ct.,  Mass.),  7  Am.  B.  E. 
497,  and  In  re  iStandard  Laundry  Co.    (C 

C.  A.,  9th  Cir.),  »  Am.  B.  R.  538,  116  Fed. 
476. 

252.  In  re  Eonk  (D.  C,  Ind.) ,  7  Am.  B.  E. 
31,  111  Fed.  154;  PoUock  v.  Jones  ('C.  C. 
A.,  4th  Oir.),  10  Am.  B.  E.  616,  124  Fed. 
163,  affg.  9  Am.  B.  R.  262,  118  Fed.  673; 
Farmers'  Bank  v.  Carr  &  Co.  (C.  C.  A.,  4th 
Cir.),  11  Am.  B.  R.  733,  127  Fed.  690;  In  re 
Hill  (D.  C,  Cal),  15  Am.  B.  E.  499,  140 
Fed.  984;  Matter  of  Hutchinson  Co.  (Ref., 
Mich.),  14  Am.  B.  R.  818;  Morgan  v.  First 
Nat.  Bank  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R. 
639,  145  Fed.  466.  Compare  In  re  Wolf  (D. 
0.,  Iowa),  3  Am.  B.  R.  558,  98  Fed.  84,  and 
Sabin  v.  Camp  (D.  C,  Oreg.),  3  Am.  B.  R. 
578;  98  Fed.  974. 

Mortgage,  when  invalid. —  But  a  transfer 
or  mortgage  made  by  an  adjudged  bankrupt, 
to  secure  a  pre-existing  debt,  within  four 
months  of  the  filing  of  the  petition,  is  not 
vrad,  under  section  67-e,  unless  it  was  either 
made  with  the  intent  on  his  part  to  hinder, 
delay  or  defraud  his  creditors,  or  some  of 
them,  or  is  held  void  as  against  his  creditors 
by  the  laws  of  the  jurisdiction  in  which  the 
property  is  situated.  Coder  v.  Arts  ( C.  C.  A., 
8th  Cir.),  18  Am.  B.  R.  513,  152  Fed.  943, 
modifying  16  Am.  B.  R.  583,  afifd.  213  U.  Si 
223,  22  Am.  B.  R.  1,  53  L.  Ed.  772,  29  Sup. 
Ct.  436. 

Chattel  mortgage  by  corporation  organized 
to  take  over  business  of  bankrupt;  lack  of 
present  consideration. — Where  a  creditor, 
with  knowledge  that  a  bankrupt  had  made 
various  transfers  of  his  property  to  his  wife, 
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received  stock  in  a  corporation  formed  to 
take  over  bankrupt's  business  and  which  was 
at  all  times  insolvent,  and  subsequently 
turned  back  the  stock,  taking  in  part  pay- 
ment therefor  a  chattel  mortgage  upon  assets 
of  the  corporation,   such  mortgage  was   in- 

/valid,  the  evidence  failing  to  establish  that 

'  the  ef editor  had  ever  purchased  the  stock  for 
a  present  consideration  or  advanced  money 

i  thereon   as  claimed.     In  re  Levine    (D.  C, 

N.  Y.),  28  Am.  B.  R.  481^  196  Fed.  589. 
'<     253.  Egan  iState  Bank  v.  Rice   (C.  C.  A., 
8th  Cir.),  &  Am.  B.  R.  437,  119   Fed.   107; 
Zartman  v.  ^National  Bank,   16  Am.   B.  E. 
152,    109    N.    y.    App.    Div.    406,   96   (NT.    Y. 

'   Supp.  633;  -Skilton  v.  Codingto.i,  15  Am.  B. 

>R;  810,  185  N.  Y.  80,77  N.  E.  790;   In  re 
,  Marine  Construotibn  &  Dry  Dock  Co.  ( D.  C . 

vN.  Y.),  14  Am.  'B.  E.  466,  135  Fed.  921; 
Dodge  V.  Norlin  (C.  C.  A.,  8th  Cir.) ,  13  Am. 
B.  E.  I'f7,  133  Fed.  363;  In  re  Standard 
Telephone  &  Electric  Co.  (D.  C,  Wis.),  19 
Am.  B.  R.  491,  157  Fed.  106;  In  re  Herman 

'  (D.  C,  Iowa),  31  Am.  B.  E.  243,  207  Fed. 
594. 

Mortgage  to  secure  prior  advances. — Where 
bankrupt  gave  to  a  bank  a  mortgage  to  secure 
prior  advances  which  had  been  made  under 
an  agreement  to  give  such  security  and  it 
plainly  appeared  that  bankrupt,  who  was 
then  khOwingly,  hopelessly  insolvent,  had 
determined,  -  days  before  he  gave  the  mort- 

,  gage,  to  abscond  and  leave  his  creditors  un- 
paid, except  as  secured,  the  mortgage  con- 
stituted a  transfer  to  hinder,  delay  and  de- 
fraud creditors,  and,  there  being  no 
"  present "  consideration,   it  was  void,   not- 

'  withstanding  that  the  mortgagee  might  have 
acted  in  good  faith.  ,  In  re  Thomas  (D.  C, 
N.  Y.),  29  Am.  B.  R.  945,  199  Fed.  214. 

Mortgage  on  shifting  stock  of  merchan- 
dise.— ^A'  chattel  mortgage  given  by  a  bank- 
rupt on  a  stock  consisting  of  wines,  liquors 
and  cigars,  etc.,  which,  with  the  knowledge 
of  the  mortgagee,  were  (bought  and  sold  and 
dealt  in  from  day  to  day  in  the  usual  course 
of  trade,  all  of  the  proceeds  being  retained 
by  the  bankrupt  and  no  part  being  turned 
over  to  the  mortgagee,  is  invalid.  In  re 
Noethen  (C.  C.  A..  2d  Cir.),  29  Am.  B.  R. 
234,  201  Fed. '97,  affg.  27  Am.  B.  R.  910, 
19S  Fed.  573. 
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if  the  money  borrowed  is  to  be  used  in  part  payment  of  antecedent  debts, 
the  mortgage  has  been  held  to  be  void.^^* 

(3)  Chattel  moetgages. —  Here  the  cases  are  quite  numerous  and  in 
each  instance  turn  upon  the  requirements  of  the  State  law.^^^  Any  chattel 
mortgage  which  was  ineffectual  as  against  creditors  under  the  law  of  the 
State  of  the  transaction,  is  ineffectual  as  against  the  bankrupt's  trustee. ^^®. 

not  render  the  mortgage  void  per  se.  Good 
faith  is  the  controlling  principle  in  testinjg 
the  validity  of  such  a  conveyance,  and  this 
must  be  in  each  case  decided  upon  the  evi- 
dence. Cauthorn  v.  Burley  JScate  Bank  (Sup. 
Ct.,  Idaho),  33  Am.  B.  E.  794,  144  Pac.  1608. 

256.  In  re  First  National  Bfl,nk  of  Canton 
(C.  C.  A.,  6th  Cir.),  14  Am.  B.  E.  180, 
135  Fed.  62;  In  re  Birek  &  Co.  (C.  C.  A., 
7th  Cir.),  15  Am.  B.  E.  694,  142  Fed.  438, 
holding  that  under  the  Illinois  statute  a 
chattel  mortgage  is  void  as  against  the 
mortgagor's  trustee,  where  such  mortgage 
was  given  to  secure  notes  containing  no  men- 
tion upon  their  face  that  they  were  secured 
by  an  instrument  in  the  form  of  a  chattel 
mortgage.  In  re  Shaw  (D.  C,  Me.),  17  Am. 
B.  E.  196,  146'  Fed.  243;  In  re  Chadwick 
(D.  C,  Ohio),  15  Am.  B.  E.  528,  140  Fed. 
674.  V 

Sale  of  mortgaged  property  without  ac- 
counting for  proceeds. — Where  bankrupt  who 
had  given  a  chattel  mortgage  on  a  stock 
of  gooda  to  a  bankrupt  was,  with  the  knowl- 
edge of  the  mortgagee,  permitted  to  sell  the 
goods  and,  having  deposited  the  proceeds  in 
the  bank,  to  use  them  for  his  own  benefit  and 
in  the  purchase  of  new  merchandise,  with 
no  understanding  that  the  proceeds  should 
be  reinvested  and  the  mortgage  lien  attach 
to  the  goods,  so  purchased,  and,  although 
many  times  the  mortgage  indebtedness,  in 
goods,  were  sold  and  the  proceeds  so  de- 
posited, only  a  small  payment  was  made  to 
the  bank  and  no  account  rendered  of  the 
disposition  of  the  proceeds,  the  transaction, 
under  the  law  of  South  Dakota,  constitute:! 
a  legal  fraud  which  voided  the  mortgage  as 
against  bankrupt's  creditors.  In  re  Geiver 
(D.  C,  S.  Dak.),  28  Am.  B.  E.  413,  193 
Fed.  128. 

Validity  of  chattel  mortgage  as  to  cred- 
itors extending  credit.— A  trustee  in  bank- 
ruptcy takes  the  property  of  the  bankrupt 
subject  to  all  the  rights,  claims  and  equi- 
ties that  have  been  impressed  upon  it  in  the 
hands  of  the  bankrupt,  and  the  validity  of 
such  rights,  claims  and  equities  is  to  be"  de- 
termined, in  the  absence  of  Federal  statute 
by  the  local  law  as  evidenced  by  the  decisions 
of  the  State  courts.  A  chattel  mortgage  was 
given  September  30th,  1909,  but  not  recorded 
until  March  9th,  1010.  In  August  1910  the 
mortgagor  was  adjudged  a  bankrupt.'  It 
appeared  that  certain  persons  became  cred- 
itors between  the  date  of  execution  and  of 
recording  the  mortgage.  Held,  that  the 
trustee  in  bankruptcy  took  subject  to  the 
rights,  claims  and  equities  existing  against 
the  bankrupt's  property,  the  validity  of  which 
was  to  be  determined  by  the  local  ('Missouri) 


254.  In  re  Pease  (D.  C,  Mich.),  12  Am. 
B.  E.  66,  129  Fed.  446;  In  re  Butler  (D.  C, 
Ga. ) ,  9  Am.  B.  E.  539,  120  Fed.  100 ;  In  re 
Soudans  Mfg.  Co.  (C.  C.  A.,  7th  Cir.),  8 
Am.  B.  E.  45,  113  Fed.  804;  In  re  Hersey 
(D.  C,  Iowa),  22  Am.  B.  B.  763,  171  Fed. 
998;  Matter  of  Schacht  Motor  Car  Co.  (Eef., 
Cal.),  31  Am.  B.  E.  624. 

Mortgage  to  secure  advances  to  pay  pre- 
existing debt. — A  mortgage,  executed  by  an 
insolvent  delbtor  within  four  months  of  bank- 
ruptcy, covering  all  his  property,  to  secure 
notes  representing  a  loan  with  which  the 
mortgagee  had  taken  upon  notes  discounted 
by  a  bank  and  on  which  the  debtor  was 
threatened  with  arrest  for  forgery,  held,  on 
all  the  evidence,  to  constitute  a  fraudulent 
transfer,  void  under  section  €7-e  of  the 
bankruptcy  act.  Dean  v.  Davis,  312  U.  S.-^, 
38  Am.  B.  E.  664,  37  Sup.  Ct.  230,  and 
cases  cited  in  marginal  note. 

255.  In  re  Adams  (Eef.,  Mich.),  2  Am. 
B.  E.  415;   In  re  Leigh   (Eef.,  Col.),  2  Am. 

B.  E.  606;  Stroud  v.  MeDaniel  (C.  C.  A., 
4th  Cir.),  5  Am.  B.  E.  695,  106  Fed.  493; 
In  re  Shirley, (C.  C.  A.,  6th  Cir.),  7  Am.  B. 
E.  299,  112  Fed.  301;  In're  Platts  (D.  C, 
S.  Dak.),  6  Am.  B.  E.  568,  110  Fed.  126; 
In  re  Ronk  (D.  C,  Ind.),  7  Am.  B.  E.  31, 
111    Fed.    154;    In   re  Pekin   Plow' Co.    (C. 

C.  A.,  8th  Cir.),  7  Am.  B.  E.  369,  112  Fed. 
308;  In  re  Soudans  Mfg.  Co.  (C.  C.  A.,  7th 
Cir.),  8  Am.  B.  E.  45,  113  Fed.  804;  Dodge 
V.  Norlin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  E. 
177,  133  Fed.  363;  Bank  of  Dillon  v.  Muj-- 
chison  (C.  €.  A.,  4th  Oir.),  31  Am.  B.  E. 
740,  213  Fed.  147.  As  to  binding  effect  of 
State  law  and  decisions,  compare  Jn  re  Hull 
(D.  C,  Vt.),  8  Am.  B.  E.  302,  115  Fed.  858, 
with  In  re  Josephson  (D.  C,  Ga.),  8  Am.  B. 
R.  423,  111  Fed.  404.  The  latter  case  is 
thought  the  more  reliable. 

The  validity  of  a  mortgage  is  a  local  ques- 
tion, and  the  decisions  of  the  State  courts 
will  control.  In  re  Hickerson  (D.  C,  Idaho), 
20  Am.  B.  E.  682,  688,  162  Fed.  345:  In  e 
Harnden  (D.  COST.  Mex.),  29  Am.  B.  E.  507, 
200  Fed.  175;  Scandinavian-American  Bank 
V.  Sabin  (C.  C.  A.,  9th  Cir.),  36  Am.  B.'  E. 
151,  227   Fed.  579. 

A  bill  of  sale  executed  by  a  corporation 
while  it  is  insolvent,  to  secure  a  loan,  is 
invalid  under  this  section.  In  re  Arkonia 
Fabric  Mfg.  Co.  (D.  C,  Pa.),  18  Am.  B.  E. 
470,  151  Fed.  914. 

Possession  and  sale  of  property  by  mort- 
gagor.— A  provi,sion  in  a  chattel  mortgage, 
that  the  mortgagors  may  remain  in  posses- 
sion of  a  stock  of  merchandise  and  sell  it 
out  in  the  usual  course,  paying  a  per  cent,  of 
the  sales  each  week  to  the  mortgagee,  does 
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If  a  bankrupt  purchases  property  subject  to  a  chattel  mortgage,  his  trustee 
cannot  i  attack '  th^  mortgage  because  not  filed  as  required  by  statute ;  the 
bankrupt  received  the  property  subject  to  the  lien,  and  his  trustee  cannot 
avail  himself  of  the  remedies  afforded  the  creditors  of  the  original  mort- 
gagor.^"^ Cases  where  the  validity  of  conditional  sales  has  been  attacked  are 
also  cited  here.^^^  So  also  where  a  pledge  of  collateral  has  been  called  in 
question.^^® 

(4)  YoLUNTAEY  SETTLEMENTS. —  These  are  avoided  in  terms  by  the 
English  law.  We  have  no  similar  provision,  but  judicial  construction  has 
made  our  rule  substantially  the  same.  If  made  by  an  insolvent  husband  to 
his  wife  they^  are  held  void.,^®''  'No  matter  how  devious  the  method,  if  the 
wife ,  gets  the  property  from  an  insolvent  husband  without  consideration, 
intent  will  be  presumed  and  the  transfer  be  s^t  aside. ^^-^     Similarly,  transfers 


statute;  that,  in  Missouri,  an  unrecorded 
chattel  mortgage  is  void  as  to  creditors  ex- 
tending credit  to  the  mortgagor  between 
the  time  of  giving  the  mortgage  and  the  date 
of  recording,  and  that  the  superior  equity  of 
such  creditors- follows  the  property!  into  the 
hands  of  the  trustee  in  bankruptcy.  In  re 
Wade  (D.  C,  Mo.),  26  Am.  B.  E.  169,  1S5 
Fed.  664. 

Right  of  trustee  to  take  advantage  ot  in- 
validity.—  Prior  to  bankruptcy,  the  bankrupt 
had  given  to  his  father-in-law  a  chattel  mort- 
gage covering  tools,  furniture,  personal  prop- 
erty, etc.,  of  every  kind.  He  was  at  the 
time  running  a  small  store  and  his  stock 
of  merchandise,  covered  by  the  mortgage,  was 
sold  from  time  to  time  as  his  own  arid  the 
proceeds  used  primarily  for  the  support  of 
the  bankrupt's  family,  thoi^h  occasional  pay- 
ments were  made  upon  the  mortgage  but  no 
account  of  sales  was  kept,  and  the  mortgagee 
made  no  objection  to  the  disposition  made  of 
.  the  proceeds.  Held,  that  the  mortgage  was 
invalid  as  to  any  of  the  property,  as  against 
the  general  creditors,  and  that  the  trustee  in 
bankruptcy  might  take  advantage  of  such 
invalidity.  In  re  Hartman  (D.  C,  N.  Y.), 
26  Am.  B.  E.  76,  189  Fed.  196. 

Mortgage  on  shifting  stock  of  merchandise. 
—  A  New  York  chattel  mortgage  given  to 
secure  a  part  of  the  purchase  price  of  a 
stock  of  goods,  which  permits  the  mortgagor 
to  sell  the  goods  in  the  ordinary  course  of 
business,  although  providing  that  the  stock 
shall  be  kept  up  to  its  present  standard  as 
to  quality  and  quantity  and  purporting  to 
give  a  lien  on  all  goods  purchased  to  re-  ^ 
plenish  the  stock,  is' void  as  to  the  mort- 
gagor's creditors,  in  the  absence  of  a  pro- 
vision for  turning  over  the  proceeds  of  sales 
to  the  mortgagee  or  for  using  such  proceeds 
to  replenish  the  stock  or  for  a  renewal  of 
the  lien  by  giving  renewal  or  new  mortgages 
on  new  stock  purchased.  Matter  of  Purtell 
(D.  C,  N.  Y.),  32  Am.  B.  E.  824,  215  Fed. 
191. 

Under  the  decisions  of  Oregon,  when  it 
appears  either  upon  the  face  of  a  chattel 
mortgage  or  by  parol  evidence  aliunde,  that 
a  mortgagee  of  personal  property  has  given 
the  mortgagor  unlimited  power  and  authority 


to  dispose  of  the  property  in  the  usual  course 
of  trade,  the  mortgage  is  void  as  to  attach- 
ing creditors,  even  though  there  was  not 
actual  fraudulent  intent  on  the  part  of  either 
of  the  parties  to  the  instrument,  and  hence 
it  is  also  void  as  to  the  trustee  in  bankruptcy 
of  the  mortgagor.  Scandinavian-American 
Bank  v.  SaWn  (,€.  C.  A.,  9th[  Cir.),  36  Am. 
B.  E.  151,  227  Fed.  579. 

357.  In  re  Columbia  Fireproof  Door  & 
Trim  Co.  {D.  C,  N.  Y.),  21  Am.  B.  E.  714, 
168  Fed.  159. 

258.  In  re  Klingaman  (D.  C,  Iowa).  4 
Am.  B.  E.  254,  Wl  Fed.  6&1 ;  In  re  HoWland 
(D.  C,  N.  Y.),  6  Am.  B.  E.  495,  109  Fed. 
860;  In  re  Tatem  (D.  C,  N.  Car.),  6  Aih. 
B.  E.  426,  110  Fed.  5l9;  In  re  Sewell  (D.  C, 
Ky.),  7  Am.  B.  E.  133,  111  Fed.  791;  In 
re  Garcewich  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  E. 
149,  115  Fed.  87. 

259.  Chattanooga  Nat.  Bank  v.  Eome  Iron 
Co.  (D.  C,  Ga.),  4  Am.  B.  E.  441,  102  Fed. 
755;  In  re  Cobb  (D.  C,  N.  Car.),  3  Am. 
B.  E.  129,  96  Fed.  821 ;  Casey  v.  Cavaroc, 
96  U.  S.  467,  24  L.  Ed.  779 ;  Clark  v.  Iselin, 
21  Wall.  360;  Adams  v.  Nat.  Bank,  2  Fed. 
174;  Davis  v.  E.  R.  Co.,  Fed.  Oas.  3,64" 
In  re  Grinnell,  Fed.  Cas.  5,829. 

260.  In  re  Rklnner  (D.  C,  la.),  3  Am. 
B.  E.  163,  97  Fed.  190;  In  re  Grabs  (Eef., 
Ohio),  1  Am.  B.  E.  465;  Kehr  v.  Smith, 
20  Wall.  31;  Sedgwick  v.  Place,  Fed.  Cas. 
12,622;  Pratt  v.  Curtis,  Fed.  Cas.  11,375; 
Antrim  v.  Kelly,  Fed.  Cas.  494. 

261.  In  re  Smith  (D.  C,  Ga.),  3  Am.  B. 
E.  95,  lOO  Fed.  795;  In  re  Eldred,  Fed.  Cas. 
4,328.  .Compare  In  re  Tcter  (D.  C,  Va.),  23 
Am.  B.  E.  223,  173  Fed.  798,  affd.  24  Am. 
B.  R.  242,  179  Fed.  655;  Phillips  v.  Klein- 
man  (Pa.  Cora.  Pleas,  AUeg.  Co.),  23  Am. 
B.  E.  266. 

Assignment  of  life  insurance  policy;  chat- 
tel mortgage  to  wife  to  secure  note. — A  bank- 
rupt had  two  policies  of  life  insurance  in 
which  his  wife  was  named  as  beneficiary  sub- 
ject to  the  usual  right  of  the  insured  to 
change  the  beneficiary.  Assignments  of  both 
of  the  policies  to  the  company  as  security  for 
loans  were  signed  by  the  wife.  Thereafter  a 
note  was  given  to  the  wife  secured  by  a  mort- 
gage, for  the  lamount  of  the  loan  with  interest. 
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to  other  relatives  are  suspicious  and  require  pTool.^"^  But  if  a  transfer 
be  made  in  good  faith  to  a  wife,  in  consideration  of  her  release  of  her 
inchoate  dower  right,  it  is  valid. ^"^  A  husband  may  give  his  earnings  or  other 
property  to  his  wife,  without  affecting  the  rights  of  his  creditors,  provided  he 
is  at  the  time  in  solvent  circumstances,  and  there  is  no  purpose  to  avoid  his 
obligations.^'^* 

(5)  Geneeal  assignments. — Voluntary  general  assignments,  whether  ,with 
or  without  preferences,  are  legal  frauds,  and  therefore  voidable.  The  cases 
are  already  mimerous,^''^  and  establish  a  doctrine  not  always  recognized  under 
the  former  laws.  The  legal  effect  of  a  general  assignment  is  considered 
elsewhere.^®* 

j.  Practice. —  If  the  property  may  be  recovered  summarily,  a  petition, 
duly  verified,  will  usually  be  enough  to  secure  the  order  to  show  cause.  It 
should  show  facts  bringing  it  within  the  terrns  of  some  of  the  subsections 
of  this  section. ^^  If  the  bankrupt  or  his  agent  who  is  in  possession  refuses 
to  deliver  the  property,  contempt  proceedings  may  be  brought.  In  oases 
where  a  suit  is  necessary,  it  must  be  for  either  the  property  or  its  value,  and 
in  accordance  with  the  rules  and  practice  of  the  court  where  brought.  The 
trustees  should  not,  however,  bring  such  a  suit  without  obtaining  a  direction 
to  that  effect  by  the  referee  in  charge.^^ 

VI    LIENS  THROUGH  LEGAL  PROCEEDINGS, 
a.  In  general. —  Subsections  c  and  /  both  relate  to  liens  obtained  through 
legal  proceedings.      Subsection   c  relates  to  liens  obtained   in   suits  or  pro- 


The  mortgaged  property  was  sold  free  from 
liens.  Held,  that  the  note  to  the  wife  ajid 
the  mortgage  to  secure  it  were  without  con- 
sideration, and  that  the  proceeds  of  the  sale 
of  the  property  belong  to  the  estate  in  bank- 
ruptcy. Matter  of  Farrand  (D.  C.,  Me.),  38 
Am.  B.  R.  101,  235  Fed.  809. 

262.  In  re  Johann,  Fed.  Cas.  7,331.  Com- 
pare Adams  v.  Collier,  122  U.  S.  382,  30  L. 
Ed.  1207,  7  Sup.  Ct.  1208. 

263.  In  re  Porterfield  (D.  C,  W.  Va.),  15 
Am.  B.  E.ll,  138  Fed.  102;  In  re  Grandy 
(D.  C,  S.  Car.),  17  Am.  B.  E.  206,  146  Fed. 
318. 

264.  Gifts  by  husband  to  wife;  recovery 
by  trustee. —  Small  sum  of  moneys  volun- 
tarily given  by  a  husband  to  his  wife  from 
time  to  time  wheii  he  was  entirely  solvent, 
should  not  be  taken  from  her  to  pay  persons 
who  became  creditors  as  a  result ^of  a  business 
enterprise  into  which  he  subsequently  en- 
gaged; but  sums  so  given  the  wife,  when  the 
husband  is  not  in  a  financial  condition  to  do 
so,  may  be  recovered  by  the  trustee  in,  bank- 
ruptcy. Milkman  v.  Arthe  ( C.  C.  A.,  2d  Cir. ) , 
34  Am.  B.  R.  536,  223  Fed.  507,  revg.  32  Am. 
B.  R.  919,  213  Fed.  642. 

265.  West  Co.  v.  Lea,  174  U.  S.  590,  2  Am. 

B.  R.  463,  43  L.  Ed.  1098,  19  Sup.  Ct.  836; 
Davis  V.  Bohle  (C.  C.  A.,  8th  Cir.) ,  1  Am.  B. 
E.  412,  92  Fed.  325,  aiTg.  In  re  Sievers   (D. 

C,  Mo.),  1  Am.  B.  R.  117,  91  Fed.  366;  In  re 
Gutwillig  (D.  C,  N.  Y.),  1  Am.  B.  R.  78,  90 
Fed.  475;  aflfd.,  s.  c,  1  Am.  B.  R.  388,  92 
Fed.  327 ;  In  re  Gray,  3  Am.  B.  R.  647,  47  N. 
Y.  App.  Div.  554,  62  N.  Y.  Supp.  618;  Globe 


Ins.  Co.  V.  Cleveland  Ins.  Co.,  Fed.  Cas.  5,486 ; 
Bbese  v.  King,  108  U.,  S.  379,  27  L.  Ed.  760, 
2  Sup.  Ct.  765 ;  Detroit  Trust  Co.  v.  Pontiac 
Sav.  Banli  (C.  C.  A..  6th  Cir.).  27  Am.  B. 
R.  821,  196  Fed.  29;  affd.  237  U.  S.  186, 
34  Am.  B.  E.  750,  35  Sup.  Ct.  509;  Matter 
of  Braus  (D.  C.,  N.  Y.),  38  Am.  B.  E.  112, 
237  Fed.  139;  Matter  of  A'orck  (D.  C, 
Mont.),  38  Am.  B.  E.  203,  235  Fed.  655. 
.,A  general  assignment,  even  though  with- 
out preferences,  is  now,  if  made  within  four 
months  of  the  filing  of  the  petition,  a  con- 
structive fraud  on  the,  bankruptcy  act. 
Cohen  v.  American  Surety  Co.,  20  Am.  B.  E. 
65,  72,  192  N.  Y.  227,  84  N.  E.  947;-  Eichholz 
V.  Polack  (N.  Y.  App.  Div.),  25  Am.  B.  E. 
243,  140  J^.  Y.  App.  Div.  551.  125  X,  Y.  Supp. 
1108. 

266.  See  under  Sections  Three  and  Twenty- 
three  of  this  work. 

267.  Allegations  in  pleadings. —  For  in- 
stance, in  the  case  of  McNulty  v.  Wiesen 
(D.  C.,  Pa.),  12  Am.  B.  R.  341,  130  Fed. 
1,012  it  was  held  that  an  allegation  in  an 
answer  that  the  purchase  of  book  accounts 
was  made  without  intent  on  the  part  of  the 
defendants  to  delay,  hinder  and  defraud  the 
bankrupt's  creditors,  or  any  of  them,  is  not 
impertinent,  for  the  reason  that  under  sub- 
section e  the  defendants  are  required  to 
show  that  they  were  purchasers  in  good  faith 
and  for  a  present  fair  consideration.  See 
also  Johnston  v.  Forsyth  Mercantile  Co.  (D. 
C,  Ga.),  11  Am.  B.  E.  669,  107  Fed.  84. 

268.  See  also,  generally,  under  Sections 
Three,  Twenty-three  and  Sixty  of  this  work. 
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ceedings  at  law  or  iu  equity  against  the  bankrupt,  begun  within  the  four 
months'  period.  Such  liens  are  nullified,  or  if  the  nullification  would  work 
an  injury  to_  the  bankrupt  estate,  they  may  be  preserved  for  the  benefit  of 
the  estate,  and  the  trustee  may  be  subrogated  to  the  rights  of  the  holder  of 
the  lien,  and  be  empowered  to  perfect  and  enforce  the  same.  Subsection  / 
nullifies  all  liens  obtained  through  legal  proceedings  "  against  a  person  who  is 
insolvent,"  which  are  perfected  within  the  four  months'  period.^^®  The  prop- 
erty subject  thereto  passes  upon  the  bankruptcy  of  such  person  to  his  trustee. 
The  court  may-  also  preserve  such  liens  for  the  benefit  of  the  estate. 
Bona  fide  purchasers  are  protected  under  this  subsection.  The  provisions  of 
this  subsection  are  not  limited  to  the  annulment  of  liens  on  property  that 
passes  to  the  trustee ;  it  is  general  and  sweeping  and  applies  to  all  liens  acquired 
through  legal  proceedings  during  the  four  months'  period,  on  all  property 
of  the  bankrupt,  including  exempt  property.^™ 

b.  Comparative  -  legislation. —  The  wide  gulf  between  the  former  and  the 
present  law  here  needs  little  comment.  Then,  as  has  been  said,  only  attach- 
ment liens  were  dissolved.  JsTow  all  liens  through  legal  proceedings  share 
the  same  fate.  Thus,  the  subsections  under  discussion  are  in  harmony  with 
the  so-called  "passive"  act  of  bankruptcy ^^^  and,  with  it,  establish  a  new 
class  of  constructive  frauds  resulting  from  what  we  have  been  wont  to  think 
justifiable  foresight.  This  is  the  high-water  mark  of  bankruptcy  jurispru- 
dence both  in  England  and  the  United  States.  The  change  is  so  marked  that 
the  constitutionality  of  the  clause  has  been  attacked,  though  unsuccessfully.^^ 

0.  Confusion  concemiiig  subs,  c  and  subs.  f. —  A  question  much  discussed 
early  in  the  administration  of  the  law  was  whether  subsection  /  applied  to 
voluntary  bankruptcies.     Some  oases  held  that  it  did  not.^''*    The  great  weight 

269.  Matter  of  Southern  Arizona  Smelting  ,  solvent,  at  a  time  within  four  months  prior 
Co.  (C.  C.  A.,  9th  Cir. ) ,  3fl  Am.  B.  E.  827,  to  the  filing  of  a  petition  in  bankruptcy 
231  Fed.  87.  ^''against  hirfi,  shall  be  deemed  null  and  void 

270.  In  re  Forces  (C  C.  A.,  9th  Cir.),  26  '  in  case  he  is  alleged  a  bankrupt,  and  the 
Am.  B.  E.  355,  186  Fed.  79.  It  is  apparent  .  property  affected  by  the  levy,  judgment,  at- 
that  the  effect  of  §  67 -f  of  the  Act  of  1898  ''  tachment,  or  other  lien  shall  be  deemed  dis- 
is  not  to  avoid  attachments,  levies  or  liens  charged  and  released  from  the  same,  and 
therein  referred  to  against  all  the  world,  but  ^  shall  pass  to  the  trustee  as  a  part  of  the 
merely  as  against  the  trustee  in  bankruptcy  estate  of  the  bankrupt,"  relates  merely  to 
and  those  claiming  under  him,  so  that  the  levies,  judgments,  attachments,  and  liens 
property  may  pass  to  and  'be  distributed  by  which  are  acquired  through  legal  proceedings, 
Iiim  among  the  creditors  of  the  bankrupt,  and  does  not  affect  contractual  or  qtiasi  con- 
and  such  is  the  view  entertained  by  several  tractual  liens.  Scrupulous  care,  indeed,  is 
well-considered  cases.  Casady  &  Co.  v.  evidenced  throughout  the  act  to  save  all  such 
Hartzell,  34  Am.  B.  E.  236,  151  N.  W.  97;  rights  and  liens  which  are  obtained  in  good 
Peoples'  Nat'l  Bank  v.  Maxson  (Sup.  Ct.,  faith  from  the  bankrupt.  Gray  v.  Arndt 
Iowa),  33  Am.  B.  R.  765,  150  N.  W.  601  (N.  Dak.  Sup.  Ct.)T  35  Am.  B.  R.  704,  154 
See  discussion  under  Seotion  Six  of  this  work,       N.  W.  268. 

sulb-title    "Exemptions    out    of    incumbered  271.  Bankr.  Act,  §  3-a  (3). 

property."  272.  In  re  Rhoads  (D.  C,  Pa.),  3  Am.  B. 

Failure  of  trustee. to  claim  property.— The  R.  380,- 98  Fed.  398. 

lien    of   a   judgment    acquired    within    four  273.     Voluntary     bankruptcies. —  In      the 

months  of  bankruptcy  is  rendered  void  (by  case  of  In  re  DeLue  (D.  C,  Mass.),  1  Am.  B. 

section  67-f  of  the  bankruptcy  act,  althoiigh  E.  387,  91  Fed.  510,  it  was  held  that  where 

the    trustee    does    not    claim    the    property  an  attachment  of  the  property  of  a  voluntary 

against  which  the  lien  is  asserted.    Peoples'  bankrupt  had  been  made  by  virtue  of  a  pre- 

Nat'l  B'ank  v.  Maxon   (Sup.  Ot.,  Iowa),  33  cept  issued  within  four  months  prior  ^o  the 

Am.  R.  R.  765,  150  N.  W.  601.  filing  of  the  petition  or  in  a  suit  that  was 

Contractual  liens  not  affected. — ■  The  Ian-  commenced  a  year  before  the  filing  of  the  pfeti- 

guage  of  section  67  of  the  bankruptcy  act,  tipn  the  lien  of  attachment  was  not  destroyed 

which  provides  that  "  levies,  judgments,  at-  by  an  adjudication  of  the  petitioner  in  bank- 

tachmenits,  or  other'  liens,  obtained  through  ruptcy  on   the   ground   that  the   ease   falls 

legal  proceedings  against  a  person  who  is  in-  within   section  i67-e,   and  the   provisions  of 
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of  authority,  however,  is  that  both  subsections  may  refer  to  either  voluntary 
or  involuntary  cases.^'*  The  courts  vi'ere  at  first  al^o ,  much  confused  by 
two  subsections  with  apparently  the  same  purpose,  yet,  while-  inconsistent 
in  part,  at  the  same  time  overlapping.  This  confusion  is  not  now  important. 
Subsection  /  seems  to  cover  in  -general  terms  almost  every  lien  specifically 
declared  voidable  in  subsection  c,  as  well  as  many  more,  .Besides,  it  occurs 
later  in  the  law  and,  having  been  inserted  while  the  bill  was  in  conference 
committee  of  the'T:wo  Houses  of  Congress,  thus  represents,  as  it  were,  the  last 
word  of  the  framers  of  the  statute.^^  It,  therefore,  is  now  usually  relied  on ; 
subsection  c  is  important  only  in  those  rare  instances  where  subsection  / 
does  not  apply. 

d.  When  subs,  c  applies.— The  element  of  insolvency  at  the  time  of  the 
lien  not  always  being  essential  under  subsection  c,  as  under  subsection  /, 
eases  where  this  matter  is  in  doubt  will  often,  if  possible,  be  brought  within 
the  former.  This  distinction  is  not ' important  where  the  facts  bring  the' 
alleged  lien  within  subdivisions  c  (1)  or  c  (2).  Still,  liens  may  be  obtained 
through  legal  proceedings  which  amount  to  a  fraud  on  the  act  irrespective  of 
insolvency.  In  that  event,  while  such  cases  will  be  rare,  subsection  c,  and 
not  its  companion,  applies.  The  distinction  between  "  void  "  and  "  voidable," 
in  the  respective  subsections,  is  not  important.  Several  of  the  clauses  mak- 
ing up  subsection  c  have  been  considered  elsewhere.^®  The  phrase  "  in  fraud 
of  the  provisions  of  the  act"  comes  from  the  law  of  1867.^^'''  It  means, 
in  brief,  any  act  intended  to  disturb  or  resulting  in  a  disturbance  of  that 
equilibrium  between  creditors  of  the  same  class  which  is  the  basic  principle 

to  both  voluntary  and  involuntary  proceed- 
ings. 

Liens  obtained  by  judgment  notes  which 
gave  the  holder  the  power  of  attorney  to^ 
enter  up  judgment  were  considered  to  be  an- 
nulled and  reidered  void  by  the  adjudication, 
where  the  notes  had  been  given  before  the 
statutory  period,  or  the  entry  of  the  judg- 
ment had  been  made  within  that  time.  In  -e 
Richards  (C.  C.  A.,  7th  Cir.),  3  Am  B.  R. 
145,  96  Fed.  935.  So,  in  the  case  of  In  re 
Higgins  (D.  C,  Ky.),  3  Am.  B.  Si.  364.  97 
Fed.  775,  an  attachment  issued  within  four 
months,  though  the  case  in  which  the  at- 
tachment was  issued  was  begun  long  before, 
was  annulled.  See  also  In  re  Vaugkan  (D 
C,  N.  Y.),  3  Am.  B.  R.  36S,  97  Fed.  560,  in 
which  many  cases  are  collected. 

275.  See  In  re  Tune  (D.  C,  Ala.),  8  Am. 
B.  R.  285,  115  Fed.  906. 

Wherever  there  is  any  inconsistency 
between  the  provisions  of  paragraphs  c  and  / 
the  latter  controls  and  supersedes  the  former 
under  the  well-known  rule  of  statutory  con- 
struction, as  the  last  statement  of  the  legis- 
lative will.  In  re  Rhoades  (0.  C.,  Pa  f  3 
Am.  B,  R.  380,  98  Fed.  399. 

276.  For  instance,  "Within  four  months 
prior  to  filing  the  petition,"  "  Reasonable 
cause  to  believe  that  the  defendant  was  in- 
«°3^  x" .'     ,  ■^"  contemplation  of  bankruptcy," 

Obtained  or  permitted  "  and  "  Insolvency  " 
have  been  considered  in  the  discussion  under 
Section  Sixty  of  this  work 

277.  Act  of  1867,  §  35,  R.  S.,  §  6128. 


section  '67-f,  being  limited  to  voluntary  'bank- 
ruptcy, have  no  application.  This  case  was 
followed  by  In  re  Easley  (D.  C,  Va.),  1  Am. 
B.  R.  715,  93  Fed.  419,  where  property  had 
been  levied  upon  by  an  execution  issued  upon 
a  judgment  prior  to  the  statutory  four 
months,  and  also  by  the  case  of  In  re  O'Con- 
nor, 95  Fed.  943. 

274.  In  re  Friedman  (Ref.,  N.  Y.),  1  Am. 
B.  R.  510;  Peck,  etc.,  Co.  v.  Mitchell,  96  Fed. 
258;  In  re  Fellerath  (D.  O ,  Ohio),  2  Am.  B. 
R.  40,  96  Fed.  121 ;  In  re  Rhoads  ( D.  C,  Pa. ) , 
3  Am.  B.  R.  3180,  98  Fed.  399 ;  In  re  Bobson 
(D.  C,  111.),  3  Am.  B.  R.  420,  8  Fed.  se^;  In 
re  Lesser  (D.  C,  N.  Y.) ,  3  Am.  B.  R.  815,  100 
Fed.  433;  In  re  Kemp  (D.  C,  Col.),  4  Am.  B. 
R.  242,  101  Fed.  689 ;.  Brown  v.  Case  («up. 
Jud.  Ct.,  Mass.),  6  Am.  B.  R.  744,  61  N.  3. 
279;  In  re  Benedict,  8  Am.  B.  R.  463,  37  M. 
Y.  Misc.  '230,  75  N.  Y.  ,Supp.  165;  Mohr  v. 
Matox  (Sup.  Ot.,  Ga.),  12  Am.  B.  R.  330, 
120  Ga.  962;  McKenney  v.  Chepey  (Sup.  Ct., 
'Ga.),  11  Am.  B.  R.  54,  45  S.  E.  433,  in  which 
case  the  court  expressly  dissented  from  the 
holding  of  Judge  Thomas  in  the  case  of  In 
re  O'Connor,  95  Fed.  943,  and  held  that  a 
proper  construction  of  subsection  f  requires 
the  holding  that  it  is  applicable  to  both  cases 
of  voluntary  and  involimtary  bankruptcy. 
Mencke  v.  Rosenberg,  9  Am.  B.  R.  3^,  202 
Pa.  St.  131.  And  see  Matter  of  Southern 
Arizona  Steelting  Co.  (C.  C.  A.,  9th  Cir.), 
36  Am.  B.  R.  827,  231  Fed.  87,  where  the 
court  concludes  that  the  language  and  pur- 
pose of  the  two  subsections  clearly  indicate 
that  it  was  intended  that  they  should  apply 
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of  all  bankruptcy  laws.  Illustrative  cases  under  the  former  law  will  be 
found  in  the  foot-note.^''®  The  concluding  clause  of  subsection  c  is  doubtless 
expressive  of  the  law.  It  extends  to  liens . through  legal  proceedings^™  the 
rule  of  subrogation  stated  in  subsection  h.  The  fact  that  to  be  voidable  under 
subsection  _c  a  lien  must  arise  in  a  proceeding  begun  within  the  four  months' 
period  should  also  be  noted. 

e.  Insolvency  essential. —  Here  the  distinction  between  liens  through  legal 
proceedings  and  other  liens  has  already  been  pointed  out.  None  of  the 
former  are  dissolved  by  bankruptcy  unless  the  lienee  was  insolvent  at  the 
time  they  were  perfected.^*"  If  the  debtor  was  insolvent  at  the  time  the  liens 
through  legal  proceedings  were  obtained,  a  court  of  bankruptcy  has  power 
to  effect  an  avoidance  of  such  liens  in  summary  proceedings ;  but  the  insolvency 
of  the  debtor  at  the  time  such  liens  were  acquired  is  an  indispensable  condi- 
tion of  the  existence  and  of  the  exercise  of  the  power.^^^  If  the  lien  consists 
of  an  attachment  levied  within  four  months  of  the  adjudication,  the  solvency 
of  the  bankrupt  at  the  time  the  levy  was  made  does  not  save  the  lien;  the 
adjudication  is  conclusive  as  to  the  insolvency  of  the  debtor.^^^ 

f.  Four  months  prior  to  the  filing  of  the  petition. —  Liens  through  legal 
proceedings  acquired  more  than  four  months  before  the  bankruptcy  are  not 
affected.^*  This  section  has  no  application  to  judgments,  levies,  attachments, 
or  other  liens  obtained  after  the  filing  of  a  voluntary  petition  in  bank- 
ruptcy f^*  nor  does  it  affect  the  claim  of  a  sheriff  for  fees  for  services  rendered 


278.  Wagner  v.  Hall,  16  Wall.  584;  Buch- 
anan V.  Smith,  16  Wall.  277 ;  Toof  v.  Martin, 
13  Wall.  40. 

279.  In  re  Moore  (D.  C,  Vt.),  6  Am.  B.  R. 
175,  107  Fed.  234;  In  re  Higgins  (D.  C.,Ky.), 
3  Am.  B.  R.  364,  97  Fed.  775. 

.  280.  Simpson  v.  Van  Etten  (D.  C,  Pa.),  6 
Am.  B.  R.  204,  108  Fed.  199 ;  Keystone  Brew- 
ing Ck).  V.  Sehermer  (Pa.  Sup.Ct.),  31  Am. 

B.  R.  279,  m  Atl.  657 ;  Mowibray  Pearson  Co. 
V.  Pershall  (Wash.  Sup.  Ct.),  b7  Am.  B.  R. 
622.  159  Pac.  682. 

281.  Stone  Ordean  Wells  Co.  v.  Mark   (C. 

C.  A.,  8th  Cir.),  35  Am.  B.  R.  663,  '2l27  Fed. 
975  (citing  text)  and  holding  also  that  the 
burden  is  on  him  who  claims  a  lien  is  void 
under  section  e7-f  to  plead  and  prove  the 
insolvency  of  the  person  against  whom  it  was 
obtained  at  the  time  it  was  secured. 

282.  Insolvency    when    attachment    was 


levied     immateriaL —  Subdivision 


of 


section  67,  declaring  in  effect  that  a  lien 
acquired  by  attachment  shall  be  dissolved  by 
the  adjudication  if  it  appear  that  such  lien 
was  obtained  and  permitted  while  the  defend- 
ant was  insolvent  and  that  its  existence  and 
enforcement '  will  work  a  preference,  is  re- 
pugnant to  the  provisions  of  subdivision  "  f  " 
of  said  section,  whereby  all  attachments 
levied  against  a  person  insolvent  at  any  time 
within  the  four  months'  period  are  deemed 
null  and  void  in  case  adjudication  is  had, 
and  the  latter  provisions  will  prevail,  so  that 
an  attachment  levied  within  four  months 
prior  to  the  filing  of  the  petition  is  rendered 
null  and  void  by  bankrupt's  adjudication, 
and,  the  question  of  bankrupt's  insolvency 
within  that  period  being  determined  by  the 


adjudication,  his  insolvency  at  the  time  the 
attachment  was  levied  is  immaterial.  Cook 
V.  Robinson  ( C.  C.  A.,  9th  Cir. ) ,  28  Am.  B. 
R.  182,  194  Fed.  78S.  See  also  In  re  Rich- 
ards (C.  C.  A.,  7th  Cir.),  3  Am.  B.  R.  145, 
96  Fed.  935,  37  C.  C.  A.  634;  Matter  of 
Southern  Arizona  Smelting^  Co.  (C  C.  A.,  9th 
Cir.),  36  Am.  B.  R.  827,  281  Fed.  «7. 

283.  In  re  Blumberg  (D.  C,  Tenn.),  1  Am. 
B.  R.  633,  94  Fed.  476 ;  Fairlamb  v.  Smedley 

.  Const.  Co.,  36  Pa.  Super.  Ct.  17,  22  Am.  B. 
R.  824,  36  Pa.  Super.  Ct.  17;  Matter  of  Schow 
(D.  C,  Conn.),  32  Am.  B.  R.  494,  213  Fed. 
5>14;  Broach  v.  MuUis  (D.  C,  Ga.) ,  35  Am.  B. 
R.  841,  228  ^&A.  551.  See  Am.  Bankr.  Dig. 
§  431. 

Suit  by  general  creditors  to  set  aside 
fraudulent  conveyance. —  General  creditors, 
who  more  than  four  months  prior  to  bank- 
ruptcy, file  a  bill  to  cancel  a  fraudulent  con- 
veyance of  their  debtor,  acquire  a  specific 
lien  on  the  property  conveyed,  and  gain  there- 
by a  priority  in  the  distribution  of  the  fund 
recovered.  Boyd  v.  Arnold  (Ark.  Sup.  Ct. ), 
32  Am.  B.  R.  859,  146  S.  W.  118. 

Judgment  against  husband  and  wife. — 
Where  a  judgment  was  entered  against  a 
husband  and  wife  more  than  four  months 
before  the  husband  was  adjudicated  a  bank- 
rupt it  is  a  valid  lien  against  property  held 
by  the  entirety  and  is  not  affected  by  the  hus- 
band's discharge  in  bankruptcy  and  may  be 
enforced  against  such  property  after  the 
death  of  the  wife.  Frey  v.  McGaw  (Md.  Ot. 
of  App. ) ,  35  Am.  B.  R.  822. 

284.  In  re  Engle  (D.  C,  Pa.),  5  Am.  B.  K. 
372,  105  Fed.  898. 
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prior  to  bankruptcy  on  an  execution  levied  within  the  four  months'  period.^^" 
Where  the  valid  lien  has  been  secured  more  than  four  months  prior  to  the 
bankruptcy,  proceedings  to  enforce  the  same  do  not  conflict  with  the  bank- 
ruptcy law,  and  may  be  instituted  and  prosecuted  to  the  end.^*®  When  the 
question  is  one  of  hours,  only  whole  days  are  counted.^*^  But  it  is  the  accrual 
of  the  lien,  not  the  entry  of  a  judgment  not  amounting  to  a  lien,  from  which 
the  time  runs.^^  Where  the  lien  was  created  or  existed  prior  to  the  four 
months'  period,  a  judgment  obtained  within  such  period  for  the  enforcement 
thereof  in  legal  proceedings  instituted  for  such  purpose  is  not  invalid  or 
ineffective.^^^  If  the  lien  exists  from  the  date  of  the  summons,  the  lien  does 
not  accrue  as  against  the  defendant's  trustee  if  the  summons  was  served  within 
the  four  months'  period.^^"  If  the  lien  has  been  dormant  for  a  long  period, 
as  where  the,  sale  under  an  execution  issued  more  than  four  months  before 
bankruptcy  was  postponed,  with  the  consent  of  the  creditor,  for  a  number  of 
times  it  becomes  unenforceable  against  the  trustee.^'^  The  effect  where  the 
lien'  is  iiichqate  before  the  four  months'  period  and  does  not  become  fixed 
until  followed  by  a  judgment  within  the  period  is  considered,  post. 

g.  Miscellaneous  invalid  liens  through  legal  proceedings. —  (1)  By  judg- 
ment AND  EXECUTiGN.^An  important  distinction  must  be  noted  here.  A 
mere  judgment  is  often  not  a  lien.  Until  it  becomes  such,  as  by  issue  of 
execution  or  docketing  in  a  register's  oflS.ce,  it  is  not  affected  by  this  sub- 
section ;^^^  and  this  in  spite  of  the  use  of  the  word  "judgment"  in  the  first 


285.  Matter  of  Schmidt  &  Co.,  (C.  0.  A., 
2d  Cir^),  21  Am.  B.  R.  593,  166  Fed.  1,006. 

286.  In  re  Koalowski  (B.  C,  Pa.),  18  Am. 
B.  R.  723,  153  Fed.  823;  In  re  Crafts-Riordan 
Shoe  Co.  (D.  C,  Mass.),  2«  Am.  B.  R.  449, 
185  Fed.  93'1 ;  Matter  of  MoOausland  (D.  C, 
N.  J.),  37  Am.  B.  R.  5il9,  235  Fed.  173. 

Receiver  in  supplementary  proceedings.-^ 
The  title  which  a  State  receiver  in  supple- 
mentary proceedings  acquires  to  the  personal 
property  of  a  judgment  debtor  relates  back 
to  the  time  of  the  institution  of  the  pro- 
ceedings, and  the  title  of  a  trustee  in  bank- 
ruptcy appointed  within  four  months  after 
the  appointment  of  the  receiver  is  subject  to 
th%  title  of  the  receiver  where"  the  proceed- 
ings was  commenced  more  than  four  months 
prior  to  the  appointment  of  the  trustee. 
Arnold  v.  Greene  Gold-Silver  Co.  (N.  Y.  Sup. 
Ct.,  Spec.  T.),  24  Am.  B.  E.  846,  68  Misc. 
449,  12&  N.  Y.  Supp.  29. 

Where  receivers,  appointed  in  a  creditor's 
suit  commenced  in  a  State  court,  have  re- 
duced to  possession  property  of  one  subse- 
quently adjudged  bankrupt  more  than  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  a  court  of  bankruptcy  may  not 
take  from  their  grasp  the  administration  of 
the  property  so  situated.  Blair  v.  Brailey 
(C.  C.  A.,  5th  Cir.),  34  Am.  B.  R.  12,  221 
Fed.  1. 

Where  a  mortgage  on  real  property  is  fore- 
closed the  lien  against  the  property  is  mot 
derived  from  the  judgment  of  foreclosure, 
but  from  the  original  mortgage.  Broach  v. 
Mullis  (D.  C,  6a.),  35  Am.  B.  R.  841,  228 
Fed.  561. 


287.  Jones  v.  Stevens  (Sup.  Ot.,  Me.),  5 
Am.  B.  R.  S!l,  48  Atl.  170.  See  also  under 
Section  Thirty-one. 

288.  Compare  Parmenter  Mfg.  Co.  v.  Stro- 
ver  (C.  C.  A.,  1st  Cir.),  3  Am.  B.  R.  220,  97 
Fed.  330.  See  also  Metcalf  v.  Barker,  187 
U.  S.  166,  9  Am.  B.  R.  36,  47  L.  Ed.  122,  23 
Sup.  Ot.  67. 

289.  iSipaxJlin  v.  Kramer  (Ga.  iSup.  Ct.),  38 
Am.  B.  R.  821,  91  S.  E.'  409. 

290.  Fairlamb  v.  Smedley  Const.  Co.,  22 
Am.  B.  R.  824,  36  Pa.  Super.  Ct.  17. 

291.  Matter  of  Zeis  (D.  C.,  N.  Y.),  36  Am. 

B.  E.  581,  229  Fed.  472. 

292.  In  re  Kenney  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R  366,  106  Fed.  897;  Levor  v.  Seiter 
5  Am.  B.  R.  576,  34  N.  Y.  Misc.  382,  69  N.  Y. 
Supp.  987.     Compare  In  re  Kavanaugh    (D. 

C,  Ky.) ,  3  Am.  B.  R.  832,  99  Fed.  928;  Doyle 
V.  Heath  (Sup.  Ct.,  R.  I.),  4  Am.  B.  E.  706, 
22  R.  I.  213;  In  re  Darwin  (C.  C.  A.,  6th 
Cir.),  8  Am.  B.  R.  703,  117  Fed.  407;  Matter 
of  Schow  (D.  C,  Conn.),  32  Am.  B.  R  494 
213  Fed.  514. 

A  judgment  obtained  more  than  four 
months  before  the  adjudication  creates  no 
lien,  and  a  levy  within  the  four  months  is 
within  section  67-f  of  the  act,  and  gives  no 
priority,  and  does  not  relate  iback  to  the 
judgment  fo  the  extent  of  creating  a  lien  by 
virtue  of  the  fact  that  the  jtidgment  was 
rendered  more  than  four  months  before, the 
adjudication.  Matter  of  S.  Ah  Mi  (D  C 
Hawaii),  18  Am.  B.  R.  138;  see  Keysibone 
Brewing  Co.  v.  Schermer  (Pa.  Sup.  Ct.),  31 
Am.  B.  R.  279,  88  Atl.  667. 
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clause. ^^^  The  law  of  each  State  determines  when  a  judgna,ent  becomes  a 
lien.^"''  ■  Under  the  former  law,  judgments,  even  when  followed  by'  execution 
and  levy,  were  not  affected  by  bankruptcy. ^^"^  Kow,  if  in  fact  liens  a:nd  the 
element  of  insolvency  appears,  such  judgment-liens  are  annulled  by  bank- 
ruptcy if  the  petition  is  filed  within  four  months.^**"  But  this  is  not  so  where 
the  money  collected  has -already  been  paid  to  the  judgment  creditor. ^^'^ 
Where  property  is  sold  under  an  execution  on  a  judgment  obtained  within 
the  four  months'  period,  the  proceeds  being  applied  in  payment  of  the  debt, 
this  subsection  does  not  apply,  as  it  does  not  operate  to  restore  and  ^then 
vacate  a  judgment  or  lien  which  no  longer  exists.^^^  The  liens  of  all  judg- 
ments, executions  and  levies,  obtained  within  four  months  prior  to  the  filing 
of  the  petition,  are  annulled  upon  adjudication;  such  annulment  dates  from 
the  entry  of  the  judgment  and  affects  all  proceedings  based  thereon.^®^  The 
annulment  of  the  lien  of  the  judgment  invalidates  the  sale  made  by  virtue  of 
a  levy  thereunder,  and  the  trustee  may  recover  the  property  sold,  unless  the 
purchaser  shows  that  he  is  a  bona  fide  purchaser  for  value  without  notice  or 
reasonable  cause  for  inquiry  as  to  the  insolvency  of  the  bankrupt.^"*  The 
term  "  all  levies  "  is  comprehensive  enough  to  include  a  seizure  of  the  prop- 
-erty  of  an  insolvent  under  replevin  process.^"^     There  is  a  "levy"  when  a 


293.  In  re  Pease  (Ref.,  N.  Y.),  4  Am.  B. 
R.  547;  In  re  Beaver  Coal  Co.  (D.  C,  Or.), 
6  Am.  B.  R.  404,  110  Fed.  680;  aflfd.  s.  c,  7 
Am.  B.  R.  54'2,  113  Fed.  889;  In  re  Leaser 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  326,  108 
Fed.  201 ;  s.  c,  in  Supreme  Courts  187  U.  S. 
165,  9  Am.  B.  R.  36,  47  L.  Ed.  122,  23  Sup.  Ct. 
67.  Contra:  St.  Cyr  v.  Daignault  (D.  C^, 
Vt.),  4  Am.  B.  R.  63«„  103  Fed.  854.  Com- 
pare'also  Mauran  v.  Orown  Carpet  Lining 
Co.  (Sup.  Ct.,  R.  L),  6  Am.  B.  R.  734,  23 
R.  I.  324,  50  Atl.  331. 

294.  In  re  Blair  (D.  C,  Mass.),  6  Am.  B. 
R.  206,  108  Fed.  509;  In  re  Darwin  (C.  C 
A.,  6th  Cir.),  8  Am.  B.  R.  703,  117  Fed.  407; 
Matter  pf  Schow  (D.  C,  Conn.),  32  Am.  B. 
R.  494,  213  Fed.  514. 

Under  the  law  of  Illinois,  the  delivery  to 
the  sheriff  of  executions  upon  judgmenifcs 
operates,  without  levy,  to  create  liens  on  the 
property  of  the  judgment-dettor  within  the 
county,  which  liens  are  paramount  to  rights 
in  isuch/property,  possessed  by  a  vendor  under 
a  contract  of  conditional  sale.  Rock  Island 
Plow  Co.  V.  Reardon,  222  U.  S.  354,  27  Am. 
B.  R.  492,  56  L.  Ed.  231,  32  Sup.  Ct.  164. 

295.  In  re  Gold,  etc.,  Co.,  Fed.  Cas.  5,515; 
In  ve  Winn,  Fed.  Cas.  17,876. 

296.  Compare  In  re  Richards  (D.  C,  Wis.), 
2  Am.  B.  R.  518,  95  Fed.  258.  See  also  In  re 
Storm  (D.  C,  N.  Y.),  4  Am.  B.  R.  601,  103 
Fed.  618;  In  re  Stout  (D.  C,  Mo.),  6  Am. 
B.  R.  505,  109  Fed.  794;  In  re  Benedict,  8 
Am.  B.  R.  463,  37  N.  Y.  Misc.  230,  75  N.  Y. 
Supp.  165. 

297.  Levor  v.  Seiter,  8  Am.  B.  R.  450,  69 
N.  Y.  App.  Div.  33,  74  N.  Y.  Supp.  499,  modi- 
fying s.  c,  5  Am.  B.  R.  576,  34  N.  Y..  Misc. 
382,  69  N.  Y.  Supp.  987;  Matter  of  PoUman 
(Ref.,  N.  Y.),  16  Am.  B.  R.  144;  In  re  Bailey 
(D.  C,  Oreg.),  16  Am.  B.  R.  289,  144  Fed. 


214;  In  re  Resnet  (D.  C,  Pa.),  21  Am.  B.  R. 
740,  167  Fed.  574. 

298.  In  re  Weitzel  (D.  C,  N.  Y.),  27  Am. 
B.  R.  370,  191  Fed.  463;  In  re  Bailey  (D.  C, 
Ore.),  16  Am.  B.  R.  289,  144  Fed.  214. 

299.  Clark  v.  Larremore,  188  U.  S.  486,  9 
Am.  B.  R.  476,  47  L.  Ed.  655,  23  Sup.  Ot. 
363. 

A  judgment  obtained  and  levy  made  by  a 
conditional  vendor  within  four  months  prior 
to  the  filing  of  a  petition  against  the  vendee 
and  while  he,  was  insolvent,  are  hull  and  void 
and  the  property  attached  is  released  froni 
the  same.  Matter  of  O^Brien,  Jr.  (D.  C,  N. 
J.),  32  Am.  B.  R.  347,  215  Fed.  129. 

Judgment  within  four  months  of  bank- 
ruptcy.— ^Where  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy  against 
a  corporation,  followed  by  an  adjudication 
that  it  was  a  bankrupt,  and  while  it  was  in- 
solvent, a  creditor  obtained  a  judgment 
against  it,  and  in  the  bankruptcy  proceedings 
there  was  no  order  for  the  preservation  of 
the  lien  of  the  judgment  for  the  benefit  of  the 
estate,  such  lien  was,  by  sectioii  67-f  of  the 
bankruptcy  act  rendered  "  null  and  void." 
Accordingly,  it  could  not  be  levied  on  prop- 
erty of  the  bankrupt's  estate  which  was  sold 
by  the  trustee  under  order  of  the  bankruptcy 
court.  Finney  v.  Knapp  Co.  ( Ga.  Sup.  Ct. ) , 
37  Am.  B.  R.  37,  89  S.  E.  413., 

300.  Dreyer  v.  Kichlighter  (D.  C,  Ga.), 
36  Am.  B.  R.  199,  228  Fed.  744. 

301.  In  re  JEIymes,  etc.,  Co.  (D.  C,  Mo.J, 
12  Am.  B.  R.  477,  130  Fed.  977;  In  re  Haynes 
(D.  C,  Vt.),  10  Am.  B.  R.  715,  123"Fed. 
1001;   Matter  of  Weinger  &  Co;    (D.  C,  N. 

•Y.),  11  Am.  B.  R.  424,  126  Fed.  875;  Matter 
of  Rudnick  &  Co.  (».  C,  N.  Y.),  IS  Am.  B. 
R.  750,  168  Fed.  223,  holding  that'a  seizure 
in  replevin  may  be  vacated  under  section 
67-f. 
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seizure  of  the.  property  is  effected  by  receivers  appointed  in  a  creditor's 
suit.'"*^  The  annulment  not  only  affects  property  which  passes  to  the  trustee 
for  the  benefit  of  the  bankrupt's  creditors,  but  also  other  property,  suob  as 
the  bankrupt's  exempt  property,  which  is  freed  from  the  liens  thereof  ;^°* 
except  that  rights  accruing  under  waiver  remain  valid  for  enforcement  under 
the  State  laws.^"*  It  has  been  held  that  the  provisions  of  §,  67-f  will  not  be 
extended  so  as  to  affect  a  judgment  obtained  without  the  filing  of  a  petition.^"^ 
A  judgment,  in  an  action  to  foreclose  a  mortgage  upon  the  property  of  an 
alleged  bankrupt,  entered  within  the  four  months'  period,  being  merely  a  decree 
by  d  court  of  competent  jurisdiction,  cannot  be  affected  by  bankruptcy  pro- 
ceedings.^"^ But  under  circumstances  involving  the  interests  of  the  bankrupt's 
estate  and  the  rights  of  other  creditors,  a  sale  under  the  decree  may  be  stayed 
and  the  property  be  sold  by  the  trustee,  the  superior  lien  of  the  mortgage 
creditor  being  preserved.^"'^  A  judgment  or  decree  enforcing  a  pre-existing  lien 
is  not  necessarily  within  the  prohibition  of  subsection  f,  since  such  subsection 
is  confined  to  judgments  which  themselves  create  liens.^"^     But  if  a  judgment 


302.  iBlair  v.  Brailey  (C.  C.  A.,  5th  Cir.), 
34  Am.  B.  E.  12,  281  Fed.  1. 

303.  The  Supreme  Court  in  the  case  of 
Chicg^go,  Burlington  &  Quincy  Ry.  Co.  v.  Hall, 
229  U.  S.  511,  3a  Am.  B.  R,  619,  57  L.  Ed. 
1306,  33  Sup.  Ct.  S8B,  has  settled  sueh  doubt 
as  may  have  existed  in  respect  to  this  matter. 
ITie  court  says :  "  On  this  question  there  is  a 
diflFerence  of  opinion,  some  State  and  Federal 
courts  holding  that  the  bankruptcy  aot  was 
intended  to  protect  the  creditor's  trus,t  fund, 
and  not  the  (bankrupt's  own  property,  and 
that  therefore  liens  against  the  exempt  prop- 
erty were  not  annulled  even  though  obtained 
by  legal  proceedings  within  four  months  of 
filing  the  .petition. '  Re  Driggs  (D.  C,  N. 
Y.),.  22  Am.  B.  R.  621,  171  Fed.  897;  Re 
Durham  (D.  C,  Ark.),  4  Am.  B.  R.  760,  104 
Fed.  231.  On  the  other  hand,  Re  Tune  (D. 
C,  Ala.),  8  Am.  B.  E.  285,  115  Fed.  906; 
Be  Forbes  (C.  C.  A.,  9th  Cir.),  26  Am.  B. 
R.  305,  108  C.  C.  A.  191,  186  Fed.  79,  holds 
that  67-f  annuls  all  such  liens,  both  as 
against  the  property  which  the  trustee  takes 
and  that  which  may  be  set  aside  to  the  bank- 
rupt as  exempt.  TTiis  view,  we  think,  is  sup- 
ported both  by  the  language  of  the  section 
and  the  general  policy  of  the  act,  which  was 
intended  not  only  to  secure  equality  among 
creditors,  but  for  the  benefit  of  the  debtor  in 
discharging  him  from  his  liabilities  and  en- 
abling him  to  start  afresh  with  the  property 
set  apart  to  him  as  exempt.  Both  of  these 
objects  would  be  defeated  if  judgments  like 
this  present  were  not  annulled,  for  otherwise 
the  two  Iowa  plaintiffs  would  not  only  obtain 
a  preference  over  other  creditors,  but  would 
take  property  vhieh  it  was  the  purpose  of 
the  bankruptcy  act  to  secure  to  the  debtor." 

304.  First  Nat.  Bank  of  Sayre  v.  Bart- 
lefct,  21  Am.  B.  R.  88,  35  Pa.  Super.  Ct. 
593.  See  discussion  under  Section  Six  of 
this  work,  subtitle  "  Exemptions  out  of  en- 
cumbered property." 

305.  Kinmouth  v.  Braeutigan  (Sup.  Ct., 
N.  J.),  4  Am.  B.  R.  344.  46  Atl.  769. 


306.  Matter  of  MoKane  (D.  C,  N.  Y.), 
18  Am.  B.  R.  594,  158  Fed.  647;  Reed  v. 
Equitaible  Trust  Co.,  8  Am.  B.  E.  242,  116 
Ga.  780. 

307.  In  re  Vastbinder  (D.  C,  Pa.),  13 
Am.  B.  E.  148,  132  Fed.  718. 

When  sale  in  suit  to  foreclose  mortgage 
enjoined— Alleged  bankrupts  gave  a  mort- 
gage upon  their  stock  of  merchandise,  which 
mortgage  contained  no  provision  whereby  the 
lien  thereof  should  attach  to  substitution 
or  accessions  to  the  stock  or  to  after-acquired 
property  and'  gave  no  authority  or  power  to 
the  mortgagors  to  •  sell  the  merchandise. 
Thereafter  three-fourihs  of  the  merchandise 
which  comprised  the  stock  when  the  mort- 
gage was  given,  was  sold  in  the  usual  course 
of  trade  by  the  alleged  bankrupts,  and  other 
merchandise  was  added  to  the  balance  of  the 
stock  and  intermingled  and  confused  with  it. 
Within  four  months  of  the  filing  of  the 
petition  and  while  the  alleged  bankrupts 
were  insolvent,  in  a  suit  to  foreclose  -  the 
mortgage  brought  in  the  State  court,  it  was 
decreed  by  the  court  that  the  entire  stock 
be  sold  to  satisfy  the  claim  of  the  mort- 
gagees. Held,  that  in  order  to  give  effect 
to  section  67-f  which  declares  null  and  void 
all  liens  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any 
time  within  the  four  months'  period,  the 
sale  directed  by  the  State  court  should  be 
enjoined,  but,  if  an  adjudication  of  bank- 
ruptcy took  place,  the  lien  of  the  mortgage 
would  be  upheld  to  whatever  extent  it  was 
valid.  In  re  Oxley  &  White  (D.  C,  Wash.), 
26  Am.  B.  R.  666,  182  Fed.  1019. 

308.  Metcalf  v.  Barker,  187  U.  S.  165  9 
Am.  B.  R.  36,  47  L.  Ed.  122,  23  Sup.  Ct.  67. 

Lien  >of  pre-existing  judgment,  where  a 
judgment  had  been  recovered  and  docketed 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  by  the  judg- 
ment debtors,  it  was  held  that  the  lien  thus 
impressed  upon  the  real  estate  of  the  debtors 
could  be  enforced  within  such  period  either 
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is  rendered  upon  an  unsecured  claim,  within  the  four  months'  period  it  becomes 
null  and  void  under  suck  subsection  upon  the  debtor  being  adjudicated  a 
bankrupt,  in  which  case  the  invalidity  of  the  judgment  relates  back  to  the 
time  the  judgment  was  rendered,  and  nullifies  such  judgment  and  all  subse- 
quent proceedings  thereon.^"®  The  lien  of  a  judgment  and  execution,  recovered 
within  the  four  months'  period,  imposing  a  fine  for  illegal  liquor  selling,  falls 
within  this  subsection,  and  is  void,  and  the  execution  should  be  stayed  pending 
bankruptcy  proceedings.^^"  The  lien  of  the  judgment  is  annulled  regardless 
of  the  intent  of  the  parties  to  the  proceedings  in  which  it  was  obtained; 
*'  reasonable  cause  to  believe "  that  a  preference  would  ensue,  need  not  be 
shown;  the  subsection  is  entirely  separate  from  §  60-b  and  is  unaffected  by 
amendment  of  1910  to  that  section.^*^ 

(2)  Garnishment  peoceedings. —  Garnishment  proceedings  instituted 
under  a  State  statute  against  the  bankrupt,  based  upon  a  judgment  obtained 
within  the  four  months'  period  are  nullified.^^^    A  lien  acquired  by  a  writ  of 


by  a  sale  of  the  land  under  execution  or  by 
an  action  in  equity  to  obtain  a  decree  ad- 
judging transfers  made  by  the  judgment 
debtors  to  have  been  void.  Hiller  v.  Le  Eoy, 
12  Am.  B.  E.  733,  179  N.  Y.  369,  72  K  E. 
237.  Compare  Mencke  v.  Rosenberg,  9  -Am. 
B.  R.  323,  202  Pa.  St.  131,  in  which  case  it 
was  held  that  under  the  Pennsylvania  stat- 
ute, if  a  testatum  f,.  fa.  is  issued  within  the 
period  of  four  months  prior  to  the  filing 
of  the  petition,  a  lien  is  created  which  is 
invalidated  by  subsection  /. 

309.  Clark  v.  Larremore,  188  U.  S.  486,  9 
Am.  B.  R.  476,  47  L.  Ed.  555,  23  Sup.  Ct. 
363;  Mohr  v.  Mattox  (Slip.  Ct.,  Ga.),  12 
Am.  B.  R.  330,  120  Ga.  962;  MeKenney  tj. 
Cheney  (Sup.  Ct.,  Ga.),  11  Am.  F.  R.  54,  45 
S.  E.  433;  Kimnouth  v.  Braeutigan  (Ct.  Ch., 
N.  J.)»  10  Am.  B.  R.  83,  52  Atl.  226;  In  re 
Breslauer  (D.  C,  N.  Y.),  10  Am.  B.  R.  33, 
121  Fed.  910;  In  re  Martin  (Ref.,  Tex.), 
27  Am.  B.  E.  151 ;  In  re  Ottenweas  v.  Huxall 
(C.  C.  A.,  6th  Cir.),  27  Am.  B.  R.  579,  198 
Fed.  851.  -   ' 

I  310.  Judgment  for  fine  for  illegal  liquor 
traffic. —  In  the  .case  of  In  re  Green  (D.  C, 
Pa.),  24  Am.  B.  R.  665,  179  Fed.  870,  the 
court,  in  speaking  of  a  judgment  for  a  fine 
imposed  for  illegal  liquor  selling  under  the 
Pennsylvania  statute,  said:  "It  does  not 
seem  to  us  necessary  to  determine  whether  or 
not  the  judgment  in  favor  of  the  common- 
wealth is  provable,  or  whether  or  not  the 
claim  would  be  affected  by  the  discharge  of 
the  bankrupt.  It  is  suflScient  to  note  that 
the  commonwealth  of  Pennsylvania  has  re- 
covered a  lien  upon  the  bankrupt's  estate 
within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy.  I  am  satisfied  thaA 
section  67 -f  of  the  Bankruptcy  Act  makes 
no  exceptions  in  favoi'  of  any.  lien  creditor 
whose  lien  has  been  obtained  through  legal 
proceedings  against  the  bankrupt  within  four 
months  prior  to  the  filing  of  the  petition, 
other  than  such  person  who  may  have  ob- 
tained title  by  virtue  of  such  proceedings 
and  has  been  a  bona  fide  purchaser  for  value 
without   notice   or   reasonable   cause  for   in- 


quiry. It  is  not  pretended  that  the  common- 
wealth of  Pennsylvania  has  obtained  title 
by  virtue  of  the  legal  proceedings.  At  most 
the  commonwealth  has  a  lien  by  judgment 
and  as  well  by  execution,  and  the  order  re- 
straining the  commonwealth  of  Pennsylvania 
from  proceeding  thereon  should  not  have  been 
rescinded.  The  purpose  of  the  Bankruptcy 
Act  would  be  destroyed  in  this  proceeding, 
if  the  commonwealth  of  Pennsylvania  should 
realize  the  full  amount  due  her  upon  the 
judgment  at  the  expense  of  other  creditors  of 
the  bankrupt,  and  particularly  so  if  the  claim 
of  the  commonwealth  will  not  be  discharged, 
while  the  claims  of  other  creditors  would  be." 

311.  In  re  Petersen  (C.  C.  A.,  7th  Cir.), 
29  Am,  B.  R.  26,  200  Fed.  739,  holding  that 
where  a  trustee  in  bankruptcy  seeks  to  en- 
join the  enforcement  of  a  judgment  Recovered 
against  a  bankrupt  within  the  four  months' 
period  and  while  he  was  insolvent,  upon  the 
ground  that  such  judgment  constitutes  a 
cloud  on  the  bankrupt's  property  and  inter- 
feres with  its  sale,  it  is  not  necessary  for 
him  to  charge  in  his  petition,  that  the  judg- 
ment creditor  at  the  time  of  the  entry  of 
his  judgment,  had  reasonable  cause  to  be- 
lieve that  the  enforcement  of  such  judgment 
would  effect  a  preference. 

312.  Hall  V.  Chicago,  B.  &  Q.  R.  Co.  (Sup. 
Ct.,  Neb. ) ,  25  Am.  B.  R.  53,  128  N.  W.  645 ; 
Southern  Pac.  Co.  v.  I.  X.  L.  Furniture,  etc.. 
House  (Utah  Sup.  Ot.),  32  Am.  B.  E.  327, 
140  Pac.   66S. 

Garnishment. —  For  liens  growing  out  of 
garnishment  proceedings,  see  In  re  McCart- 
ney (D.  C, -Wis.),  6  Am.  B.  E.  367,  109 
Fed.  621;  In  re  Beals  (D.  C,  Ind.),  8  Am. 
B.  R.  6139,  116  Fed.  530;  In  re  Ransford 
(C.  C.  A.,  6th  Cir.),  28  Am.  B.  R.  78,  194 
Fed.  6'58,  in  which  case  it  was  also  held 
that  where,  as  under  the  law  of  Michigan,  a 
garnishee  judgment  against  a  bank  in  which 
the  principal  defendant  had  a  deposit,  does 
not  exonerate  the  principal'  defendant  from 
liability  to  the  judgment  creditor  and  can 
not  do  so  until  paid  by  the  bank,  it  does  not 
operate  as  a  novation,  so  as  to  entitle  the 
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garnishment  acquired  within  the  prescribed  period  is  ineffectual,  and  the 
trustee  may  sue  to  recover  the  moiiey  garnisheed,  and  the  right  to  recover 
will  not  be  affected  by  his  failure  to  intervene  in  the  action  in  which  the 
judgment  was  obtained  upon  which  the  writ  was  issued.*^*  An  order  of  a 
court  of  bankruptcy  relating  to  the  moneys  collected  under  the  garnishee 
order  is  not  an  unauthorized  interference  with  the  process  of  the  State  court.*" 
Money  collected  under  the  garnishee  order,  issued  against  the  salary  of  the 
bankrupt,  during  the  four  months  period  belongs  to  the  trustee,  but  that  col- 
lected prior  to  such  period  should  be  paid  to  the  judgment  debtor.*^^ 

(3)  By  attachment. —  Here  the  cases  under  the  former  law  are  quite 
generally  applicable.*^®  An  attachment  lien  is  within  the  terms  of  subsection  c 
as  well  as  subsection  /,*"  and  is  dissolved  by  the  filing  of  a  petition  in  bank- 
ruptcy by  or  against  the  debtor,  within  four  months  after  its  date.*^*  -And 
this  subdivision  strikes  with  nullity  all  attachments  sued  out  against  an  insol- 
vent within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy,  and 
wholly  discharges  and  releases  the  property  affected  by  the  attachment,  if  the 
insolvent  is  adjudged  a  bankrupt.*^*  The  effect  of  this  subdivision  in  dis- 
solving attachments  is  not  confined  to  those  issuing  from  the  Federal  courts. 


judgment  creditor  to  the  funds  in  the  bank 
as  against  the  principal  defendant's  trustee 
in  bankruptcy. 

Stay  of  execution  against  future  salary. — 
Where  six  days  before  bankrupt's  adjudica- 
tion a  creditor  had  obtaiined  a  judgment 
against  him  upon  a  debt  provable  in  bank- 
ruptcy and  from  which  a  discharge  would 
be  a  release,  and  after  adjudication  levied 
execution  against  the  salary  of  the  bankrupt 
to  the  extent  of  10  per  cent.,  as  authorized 
by  section  1391  of  the  New  York  Code  of 
Civil  Procedure,  held,  that  since  a  discharge, 
if  grants,  would  relate  back  to  the  adjudi- 
cation and  release  bankrupt  from  all  liability 
on  such  defbts  as  were  provable  and  existed 
at  that  time,  an  order  was  properly  gralnted, 
which  enjoined  the  enforcement  of  the  gar- 
nishee execution  but  impounded  the  10  per 
cent,  until  the  question  of  bankrupt's  dis- 
charge should  be  determined.  In  re  Har- 
rington (D.  a,  K  Y.),  2fl  Am.  B.  R.  6&6, 
200  Fed.  1010. 

VThere  service  of  the  summons  of  garnish- 
ment was  made  more  than  four  months  prior 
to  the  adjudication  in  bankruptcy,  the  prop- 
erty in  the  hands  of  the  garnishee  is  not 
discharged  from  the  lien  thereof.  A  judg- 
ment or  decree  in  enforcement  of  an  other- 
wise valid  pre-existing  lien  is  not  the  judg- 
ment denouiiced  by  the  federal  statute,  which 
is  plainly  confined  to  judgments  creating 
liens.  'CStizens'  National  Bank  v.  Dasher, 
34  Am.  B.  R.  136;  84  S.  E.  482. 

313.  Wilson  v.  Van  Buren  Co.  Farmers' 
Mut.  Fire  Ins.  Co.  (Mich:  Sup.  Ct.),  34  Art. 
B.  R.  678,  151  N.  W.  75B. 

314.  Matter  of  Obergfall  (C.  C.  A.,  2d 
Cir.),  38  Am.  B.  R.  645. 

315.  Matter  of  Beck  (D.  C,  N.  Y.),  38 
Am.  B.   R.  7'97,  238  Fed.   653. 

316.  See  American  Digest  (Century  ed.), 
"Bankruptcy,"  §§  296-305. 


317.  In  re  Higgins  (D.  C,  Ky.),  3  Am.  B. 
R.  364,  97  Fed.  776;  In  re  Kemp  (U.  C, 
Col.),  4  Am.  B.  R.  242,  101  Fed.  689;  Wood 
V.  Oarr  (Ct.  App.,  Ky.),  10  Am.  B.  R.  577, 
73  S.  W.  762;  Matter  of  Southern  Arizona 
Smelting  Ca    (C.   C.  A.,  9th  Cir.),  36  Am. 

B.  R.  827,  231  Fed.  87;  De  Freice  v.  Bryant 
(D.   C,  Ky.),-37   Am.  B.   R.   275,  232  Fed. 

233;  Matter  of  Pilar  Hermanos  (D.  C,  Porto 

Rico),  37  Am.  B.  R.  405;  Gray  v.  Arnot 
(N.  Dak.  Sup.  Ct.),  35  Am.  B.  R.  704,   154 

N.  W.  26S..  ^  See  Am.  Bankr.  Dig.  §  462. 

An  attachment,  levied  against  stock  of  an- 
other corporation  in  the  possession  of  the 
treasurer  of  a.  bankrupt  corporation,  within 
four  months  of  bankruptcy,  is  dissolved  and 
released  by  the  bankruptcy  under  section  67d 
of.  the  Bankruptcy  Act,  and  the  trustee, 
representing  the  creditors  and  the  court,  can 
be  divested  of  title  only  by  a  sale  under  order 
of  the  court,  or  by  a  disclaimer  filed  with  its 
consent.    Matter  of  Gilsonite  Mines  Co.   (D. 

C,  Pa.),  37  Am.  B.  R.  473. 

318.  Matter  of  Federal  Biscuit  Co.  (C.  C. 
A.,  2d  lOir.),  32  Am.  B.  R.  612,  214  Fed. 
221. 

Attachment  released.— -AH  attachments  ob- 
tained through  legal  pi-oceedings  against  a 
person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,  are  null  and 
void  in  case  he  is  adjudged  a  bankrupt,  and 
the  property  affected  by  such  attachments 
shall  be  deemed  wholly  discharged  and  re- 
leased from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  in  bankruptcy. 
Wolff  Mfg.   Co.  V.   Battreal   Shoe  Co.    (Mo. 

f8oVw"396.°'^^^-''''^"-^-^-^'- 

319    Lehman,  Stem  &  Co.  v.  Martin  &  Oo. 

(La.  Sup.  Ct.),  32  Am.  B.  R.  681,  fil  So.  212. 
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but  applies  to  the  process  of  State  courts.^^"  The  fact  that  a  lien  by  attach- 
ment was  obtained  in  a  foreign  country  can  make  no  difference  in  the  mean- 
ing of  the  phrase  "  in  fraud  of  the  provisions  of  this  act."^^^  An  attachment 
lien  is  released  by  an  adjudication  in  bankruptcy,  unless  the  court  of  bank- 
ruptcy shall  order  the  lien  preserved  for  the  benefit  of  the  bankrupt  estate.^^^ 
The  effect  of  the  nullification  of  the  attachment  is  to  transfer  the  title  of  the 
goods  attached  in  the  hands  of  the  officer  of  the  State  court  to  the  trustee 
of  the  bankrupt  debtor.  If  a  question  arises  as  to  the  title  to  the  goods, 
the  trustee  need  not  intervene  in  the  action  brought  for  the  determination  of 
title. ^^^  While  this  subsection  discharges  ■  the  lien  of  an  attachment,  it  does 
not  vacate  the  writ.*^*  If  the  bond  is  one  which  in  legal  contemplation  takes 
the  place  of  the  attachment  lien,  and  gives  the  person  in  whose  favor  the  bond 
is  executed  the  right  to  recover  on  the  bond  without  a'fifecting  the  property, 
the  annulment  of  the  lien  of  the;  attachment  does  not  destroy  the  bond.  But 
if  the  bond  is  substituted  for  the  property  attached,  the  destruction  of  the 
attachment  necessarily  annuls  liability  on  the,.bond.^^^  The  provisions  of  a 
State  insolvency  law,  preferring,  a  claim  for  costs  incurred  in  an  attachment, 
are  suspended  by  this  section.^^®    Exempt  property  constitutes  no  part  of  the 


320.  Matter  of  Federal  Bascuit  Co.  (G.  C. 
A.,  2d  Cir.),  32  Am.  B.  E.  612,  214  Fed. 
221 

321.  Matter  of  Pollmann  (D.  C,  K.  Y.), 
19  Am.  B.  R.  474,  156  Fed.  221,  holding 
that  a  lien  by  attachment  obtained  in  Ger- 
many is  in  fraud  of  the  act  within  the  mean- 
ing of  section  67-c   (3). 

Where  an  attachment  under  the  Porto 
Sican  law  was  levied  more  than  four  months 
before  bankruptcy,  but  was  not  perfected  by 
judgment  in  the  main  suit  until  within  four 
months  of  the  bankruptcy,  a  rule  to  show 
cause,  why  a  stay  of  the  sale  under  the  at- 
tachment should  not  be  dissolved,  should  be 
discharged,  and  the  bankruptcy  should  pro- 
ceed in  the  usual  manner,  all  rights  of  the 
attachment  creditors  being  respected  by  the 
referee.  Matter  of  Pilar  Hermanos  (D.  C, 
P.  R.),  37  Am.  B.   R.  40S. 

322.  In  re  Walsh  Bros.  (D.  C,  la.),  20 
Am.  B.  R.  472,  159  Fed.  960,  s.  c,  28  Am. 
B.  R.  243,  196  Fed.  576;  Crook-Horner  Co. 
V.  Gilpin    (Md.  Ct.  of  App.),  23  Am.  B.  R. 

,350,  75  Atl.  1049,  holding  that  both  the 
attachments  and  the  bond  fail  at  the  bank- 
rupt's adjudication,  and  the  State  court  can-' 
not  enter  judgment  for  the  purpose  of  allow- 
ing a  proceeding  to  be  maintained  against  _ 
the  surety  on  the  bond ;  Matter  of  Alabama 
Goal  &  Coke  Co.  (D.  C,  Kj.) ,  31  Am.  B.  R. 
387,  210  Fed.   941. 

323.  Gray  v.  Arnot  {N.  Dak.  Sup.  Ot.), 
35  Am.  B.  R.-704,  154  N.  W.  268,  hdlding 
that  where  an  action  is  brought  by  the  vendor 
of  goods  to  recover  the  purchase  price  thereof, 
and  an  attachment  is  issued  and  levied  on 
such  goods  in  said  proceeding,  and  within 
four  months  of  the  bringing  of  such  action 
a  petition  in  bankruptcy  has  been  filed,  the 
trustee  in  bankruptcy  has  no  right  or  power 
to  intervene  in  the  action  in  order  to  gain 
the  possession  of  the  goods.    The  action  being 


for  money  merely,  and  the  lien  of  the  at- 
tachment having  been  nullified  by  the  filing 
of  the  petition  in  bankruptcy,  such  trustee 
cannot,  by  filing  a  petition  in  intervention, 
transform  the  action  into  one  for  the  recov- 
ery of  goods,  or  for  the  trial  of  the  right 
of  title  thereto. 

324.  King  v.  Block  Amusement  Go. ,  20 
Am.  B.  R.  784,  126  N.  Y.  App.  Div.  48. 
Ill  N.  Y.  Supp.  102,  holding  that  a  warrant 
of  attachment  issued  within  four  months  of 
the  filing  of  a  petition  in  bankruptcy  of 
defendant  and  discharged  by  an  undertaking 
for  which  the  surety  takes  no  security,  will 
not  be  vacated  after  the  adjudication  in 
bankruptcy  so  as  to  discharge  the  surety; 
affd.  193  N.  Y.  608,  »6  N.  E.  1126;  Dyke  v. 
Farmersville  Mill  &  Light  Co.  (Tex.  Ot.  ot 
App.),  34  Am.  B.  Rr  720,  175  S.  W.  478; 
Master  of  Federal  Biscuit  Go.  (C.  C.  A!,  2d 
Cir.),  32  Am.  B.  R.  612,  214  Fed.  221. 

325.  Casady  &  Co.  v.  Hartzell,  34  Am.  B. 
R.  236,  1.91  N.  W.  97;  Schunack  v.  Art  Metal 
Novelty  Co.,  26  Am.  B.  R.  731,  84  Conn.  331 ; 
Windisch^Muhlhauser  Brewing  Co.  v.  Simms, 
26  Am.  B.  R.  714,  129  La.  134,  SS  So.  739; 
Payne  v.  Able,  7  Bush.  344 ;  Hamilton  v. 
Bryant,  114  Mass.  543;  House  v.  Schnadig, 
235  111.  301;  Keyes  v.  Shannon,  8  Rob.  172; 
Klipstein  v.  Allen-Miles  Co.  ( C.  C.  A.,  5th 
Cir.),  14  Am.  B.  R  15,  13'6  Fed.  385;  King 
V.  Block  Amusement  Co.,  20  Am.  B.  R.  784, 
126  N.  Y.  App.  Div.  48,  111  N.  Y.  Supp. 
102,  affd.  193  N.  Y.  608,  86  N.  E.  1126; 
McComlbs  v.  Allen,  82  N.  Y.  114.  But  in  the 
case  of  Crook-Horner  Co.  v.  Gilpdn,  li2  Md. 
1,  23  Am.  B.  R.  350,  75  Atl.  1,049,  28  L.  R.  A. 
(N.  S.)  233,  136  Am.  St.  Rep.  376,.  it  was 
held  that  both  the  attachment  and  the  bond 
fall  at  the  bankrupt's  adjudication. 

328.  In  re  Copper  King  (D.  C,  Oal.),  1« 
Am.  B.  R.  148,  143  Fed.  649. 
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estate  passing  to  the  trustee,  and  where  such  property  is  subject  to  an  attach- 
ment lien,  it  has  been  held  that  such  lien  is  unaffected  by  the  bankruptcy  of 
the  debtor-*^''  Where,  under  a  State  statute,  a  vendor's  lien  can  only  be 
enforced  against  property  in  the  possession  of  the  court,  and  since  such  pos- 
session is  not  acquired  by  the  service  of  a  sununons  of  garnishment,  a  lien 
created  by  the  attachment  of  property  in  the  possession  of  a  garnishee  within 
four  months  of  bankruptcy,  is  dissolved  by  the  express  provisions  of  §  67-f.*^ 
Even  if  the  judgment  antedates  the  law,  and  the  attachment  is  within  the 
four  months'  period,  it  is  dissolved. ^^®  Where  a  petition  in  bankruptcy  was 
filed  more  than  four  months  after  the  bankrupt's  property  had  been  attached 
on  suits  then  pending  siich  attachments  constituted  liens  that  were  not  invali- 
dated by  the  subsequent  adjudication  of  bankruptcy,  and  were  paramount  to 
■the  rights  of  a  trustee  in  bankruptcy,  or  of  a  receiver  of  the  bankrupt's  prop- 
erty appointed  after  sudh  adjudication.^^"  The  lien  of  a  foreign  attachment, 
levied  upon  the  property  of  a  bankrupt  anterior  to  the  four  months'  period, 
is  not  divested  by  the  bankruptcy  act.^^^  It  has  been  held  that  where  the  lien 
is  by  attachment  on  mesne  process  made  before  such  four  months'  period 
and  followed  by  a  judgment  and  levy  within  it,  the  attachment  is  not  dissolved 
by  subsection  /.^^^  Prior  to  Metcalf  v.  Barker ,^^*  the  weight  of  authority  was 
to  the  contrary ;  indeed,  it  was  thought  that  attachments  so  made  were  in  the 


327.  Jewett  Bros.  v.  Huffman  ('Sup.  Ct, 
N.  D.),  13  Am.  B.  E.  738,  14  N.  Bak.  110. 
Comipare  Matter  of  Downing  (D.  C.,  Ky.),  15 
Am.  432,  139  Fed.  590. 

Attachment  lien  upon  property  claimed  by 
bankrupt  as  liomestead.-^One  P.,  upon  com- 
mencing suit  against  bankrupt,  levied  an  at- 
tachment against  his  real  estate.  Three  days 
afterward  bankrupt  filed  a  declaration  of 
homestead  exemption  of  said  property,  valu- 
ing it  at  $2,500,  the  amount  for  which  he 
was  entitled  to  be  exempted  under  the  statute 
of  Arizona,  vi^here  the  property  was  situated. 
Subsequently  and  within  four  months  prior 
to  the  filing  of  a  petition  in  involuntary 
bankruptcy,  P.  secured  a  judgment  against 
bankrupt  by  default,  the  lien  of  the  attach- 
ment being  merged  in  said  judgment.  There- 
after the  trustee  in  bankruptcy  sold  said 
property  and  the  proceeds  of  the  sale,  over 
and  above  the  amount  of  exemption  claimed, 
were  awarded  pro  rata  to  the  general  cred- 
itors. P.  claimed  that  the  $2,500  undis- 
tributed should  be  specifically  applied  to  the 
payment  of  her  judgment.  Held,  that  upon 
the  filing  of  the  petition  in  bankruptcy  the 
attachment  lien  was  dissolved,  and  the  bank- 
rupt was  entitled  to  the  amount  of  exemption 
claimed.  In  re  Forbes  (C.  C.  A.,  9th  Oir.), 
26  Am.  B.  R.  36'5,  186  Fed.  79. 

Attachment  of  exempt  property. —  Section 
67-f,  only  avoids  liens  upon  property  which 
passes  to  the  trustee  in  bankruptcy,  and  over 
which  the  bankruptcy  court  could  and  has 
assume^  jurisdiction.  By  setting  aside  prop- 
erty as  exempt,  such  court  is  held  to  have 
disclaimed  any  intention  of  ever  assuming  or 
having  ever  assumed  jurisdiction  over  it,  and 
it  cannot  be  said  to  have  passed,  at  any  time, 
to  the  trustee  in  bankruptcy.  Where,  there- 
fore, property  is  seized  upon  a  writ  of  at- 


tachment, and  thereafter  bankruptcy  proceed- 
ings are  instituted  and  said  property  is 
scheduled,  but  in  said  proceedings  is  set  apart 
as  and  for  the  exemptions  of  the  debtor, 
the  lien  of  the  attachment  writ  will  not 
be  considered  to  have  been  avoided.  First 
National  Bank  of  Portal  v.  Lee  (N.  Dak. 
Sup.  Ot.),  34  Am.  B.  R.  555,  141  N.  W.  716. 

328.  Lehmian,  Stern  &  Co.  v.  Gumbel  &  Co., 
236  U.  S.  448,  34  Am.   B.  R.   174,  35  Sup.  , 
Ot.  307,  aflfg.  32  Am.  B.  R.  681,  61  So.  212. 

329.  Peck  v.  Lumlber  Oo.  v.  Mitchell,  96 
Fed.  2S8.  Contra:  In  re  De  Lue  (D.  C., 
Mass.),  1  Am.  B.  R.  387,  91  Fed.  510. 

330.  Batchelder  &  Co.  v.  Wedge  (Sup.  Ct., 
Vt.).  19  Am.  B.  R.  268,  80  Vt.  353. 

331.  In  re  United  States  Graphite  Co.  (D. 
C,  Pa.),  20  Am.  B.  R.  573,  161  Fed.  583. 

332.  In  re  Blair  (D.  C,  Mass.),  6  Am, 
B.  R.  206,  108  Fed.  529;  Pepperdine  v.  Bank 
of  Seymour  (Ot.  App.,  Mo.),  10  Am.  B.  R. 
570,  100  Mo.  App.  387;  Pelton  v.  Sheridan 
(Ore.  Sup.  Ot.),  33  Am.  B.  R.  472,  144  Pac. 
410. 

Attachment  before  four  months'  period. — 
Since  the  provisions  of  the  bankruptcy  act 
■  regarding  valid  liens  include  all  liens  valia 
by  the  laws  of  the  States,  and  the  laws  of 
Massachusetts  give  a  lien  to  a  plaintiff  at- 
taching under  mesne  process,  though  he  has 
obtained  no  judgment,  a  lien  by  such  at- 
tachment in  Massachusetts  is  not  avoided  by 
thfi  provisions  of  section  67-f  of  the  bank- 
ruptcy act,  if  the  attachment  is  made  more 
than  four  months  before  bankruptcy,  though 
the  judgment  or  decree  enforcing  the  Hen  iS- 
obtained  within  the  four  months'  period.  In 
re  Crafts-Riordan  Shoe  Co.  (D.  C.,  Mass.), 
26  Am.  B.  R.  449,  1®5  Fed.  93'1. 

333.  187  U.  S.  165,  9  Am.  B.  R.  36,  47 
L.  Ed.  122,  23  Sup.  Ot.  67. 
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same  category  as  those  actually  within  four  mouths  of  bankruptcy.'*^*  How- 
ever, while  Metcalf  v.  Barker  is  not  exactly  in  point,  its  conclusion  seems 
to  apply  to  all  cases  involving  inchoate  liens  anteciating  the  four  months' 
period,  so  that  where  a  valid  attachment  is  obtained  more  than  four  months 
prior  to  the  commencement  of  the  bankruptcy  proceedings,  the  attachment 
creditor  should  be  permitted  to  prosecute  the  action  to  judgment  and  satisfy 
the  same  by  an  execution  sale.^^^  Other  cases,  more  or  less  affected  by  this 
decision,  are  referred  to  in  the  foot-note.^^® 

(4)  By  cbeditor's  bill. —  Until  January,  1903,  a  clash  of  authority  sim- 
ilar to  that  just  noted  existed  here.  It  was  well  settled  that  the  beginning 
of  a  creditor's  suit  to  reach  equitable  assets  gave  such  a  creditor  at  least  an 
inchoate  lien;  and  the  authorities  were  quite  equally  divided  as  to  whether, 
when  the  suit  antedated  the  four  months'  period,  such  a  lien  was  dissolved.^^''^ 
Metcalf  V.  Barker,  supra,  has  settled  the  question.  If  the  creditor's  suit  was 
begun  before  the  period,  no  matter  if  the  judgment  was  entered  within  it, 
the  lien  is  not  affected  by  §  67-f  'and  the  bankruptcy  court  has  no  power  to 
enjoin  further  proceedings  in  such  suit.^^®  The  general  rule  is  that  a  court, 
not  even  a  court  of  bankruptcy,  may  interfere  with  another  court's  control 
over  property-  which  rightfully  has  been  subjected  to  its  jurisdiction.^^* 


334.  In  re  Lesser    (D.  C,  N".  Y.),  5  Am. 

B.  R.  326,  108  Fed.  201;  In  re  Johnson   (D. 

C,  Vt.),  6  Am.  B.  R.  208,  108  Fed.  373. 
Compare  also  In  re  Lesser    (D.  C,  N.  Y.), 

3  Am.  B.  R  815,  100  Fed.  433;  affd.  5  Am. 
B.  R.  320,  108  Fed.  201;-  and  both  revd.  in 
Metcalf  V.  Barker,  187  U.  S.  165,  9  Am.  B. 
R.  36,  47  L.  Ed.   122,  23  Sup.  Ot.  67. 

335.  In  re  Snell  (D.  C,  Cal.),  11  Am.  B. 
R.  35,  125  Fed.  154. 

336.  Botts  V.  Hammond  (C.  C.  A.,  4th 
Cir.),  3  Am.  B.  R.  775,  99  Fed.  916;  In  re 
Burlington  Malting  Co.  (D.  C,  Wis.),  6  Am. 
B.  R.  369,  109  Fed.  777;  In  re  Schenkein 
(D.  C,  N.  Y.),  7  Am.  B.  R.  162,  113  Fed. 
421;     Watsehke    v.    Thompson     (Sup.     Ot., 

-Mlrm.),  7  Am.  B.  R.  504,  85  Minn.  105; 
Powers  Dry  Goods  Go.  v.  Nelson  (Sup.  Ct., 
N.  D.),  7  Am.  B.  R.  506,  507,  10  N.  Dak. 
580;  Schmilovitz  v.  Bernstein,  47  Atl.  884, 
22  R.  I.  330;  Matter  of  Downing  (D.  C, 
Ky.),  15  Am.  B.  R.  428,  139  Fed.  590. 

337.  Thus,  compare  In  re  Lesser  (D.  C, 
N.  Y.),  3  Am.  B.  R.  915,  100  Fed.  433; 
affd.  5  Am.  B.  R.  326,  108  Fed.  201,  and 
revd.  in  Metcalf  v.  Barker,  187  U.  S.  16i5, 
9  Am.  B.  R.  36,  47  L.  Ed.  122,  23  Sup.  Ct. 
67,  and  In  re  Adams  (Ref.,  N.  Y.),  1  Am. 
B.  R.  94,  with  Taylor  v.  Taylor  (Ch.,  N.  J.), 

4  Am.  B.  R.  211,  45  Atl.  440,  and  Doyle  v. 
Heath  (Slip.  Ct.,  R.  I.),  4  Am.  B.  R.  705, 
22  R.  I.  213. 

Income  of  trust  fund. — ^As  to  eiBfect  of  ad- 
judication in  bankruptcy  upon  proceedings 
instituted  under  N.  Y.  Code  Civ.  Proc, 
§  139i,  to  apply  income  of  trust  fund  to 
paymenrt  of  judgment  for  necessaries,  see 
In  re  Tiffany  (D.  C,  N.  Y.),  13  Am.  B.  R. 
310,  133  Fed.  799. 

Right  of  trustee  to  levy  by  garnishment 
upon  annuity  under  N.  Y.  Code. —  Bankrupt, 
a  widow,  upon  rejecting  an  annuity  created 


by  the  will  of  her  husband  in  lieu  of  dower,, 
settled  her  dower  and  other  claims  against 
the  estate  upon  the  execution  of  an  agree- 
ment whereby  she  was  to  receive  $300  per 
quarter  as  Jong  as  she  remained  a  widow; 
and  unmarried,  and  $150'  per  quarter  during 
her  life  in  case  of  remarriage.  Held,  that 
the  income  was  an  annuity,  assignable ,  by 
bankrupt  and  subject  to  levy  by  creditors; 
that  bankrupt's  trustee  had  the  right  to  sell 
•the  annuity  or  to  collect  ten  per  cent;  thereof, 
from  time  to  time,  under  section  1391  of  the= 
New  York  Code  of  Civil  Ptocedure,  which 
provides  for  the  levying  of  a  continuing  exe- 
cution against  income  from  trust  funds  or 
profits  to  become  due  to  a  judgment  debtor 
to  the  amount  of  $12  or  more  per  week 
and  for  the  collection  of  ten  per  cent,  of 
such  income  under  the  continuing  execution. 
In  re  Burtis  (D.  C,  N.  Y.),  26  Am.  B.  R. 
680,  188  Fed.  527. 

338.  Compare  In  re  Porterfield  (D.  C,  W. 
Va.),  15, Am.  B.  R.  11,  138  Fed.  192.  But 
see  Dunn  Salmon  Co.  v.  Fillmore,  19  Am. 
B.  R.  172,  55  N.  Y.  Misc.  546,  106  N.  Y. 
Supp.  8'8. 

339.  Jurisdiction  of  a  court  taking  posses- 
sion of  property  prior  to  bankruptcy. — 
Where  receivers,  appointed  in  a  creditors' 
suit  commenced  in  a  State  court,  have  taken 
possession  of  the  property  of  a  person  who 
suibseqiiently  became  bankrupt,  and  have  in- 
stituted proceedings  for  the  sale  thereof 
more  than  six  months  before  the  institution 
of  proceedings  in  bankruptcy,  the  State  court 
is  entitled  to  prosecute  its  suit  to  the  end, 
to  the  exclusion  of  the  bankruptcy  court, 
and  need  not  surrender  any  property  to  the 
bankruptcy  court,  unless  there  is  a  surplus" 
after  the  satisf^rtion  of  the  claims  presented. 
Blair  v.  Brailey  (C.  C.  A.,  ffth  Cir.),  34  Am. 
B.  R.   12,  221  Fed.   L 
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h.  Practice  on  suits  to  annul  liens. —  Tiie  distinction  here  between  sub- 
section /  and  subsection  c  is  not  important.  Though  the  former  makes  the  liens 
it  condemns  void,  and  declares  that  "the  lien  shall  be  deemed  wholly  dis- 
charged," when  the  lien  has  resulted  in  possession  adverse  to  the  trustee, 
a  suit  is  usually  necessary  though  application  for  possession  addressed  to 
the  State  court  will  sometimes  be  enough.^*"  The  forum  for  such  suits  has 
already  been,  considered.^*^  The  amendments  of  1903  make  it  optional  with 
the  'trustee  to  sue  in  the  Federal  district  court  or  in  the  State  court.  The 
practice  depends  on  the  law  and  rules  applicable  to  the  court  in  which  the 
suit  is  brought.  Before  beginning  such  a  suit,  the  trustee  customarily  applies 
to  the  referee  for  permission. 

1.  Preserving  liens.— Here  the  statute  is  sufficiently  explicit.  If  the  cred- 
itor has  a  void  or  voidable  lien,  the  court  may  order  it  preserved  for  the 
benefit  of  the  estate.  Thus,  in  those  States  where  the  filing  of  a  creditor's  bill 
does  not  create  a  lien  that  survives  the  bankruptcy,  the  court  may  order  the 
trustee  to  intervene  and  ask  to  be  substituted  as  plaintiff.  Likewise,  "  the 
court  may  order  such,  conveyance  as  shall  be  necessary  to  carry  the  purposes 
of  this  section  intoi  effect."  Subsection  /makes  two  distinct  provisions  for  the 
disposition  of  the  property  of  an  insolvent  attached  within  four -months  prior 
to  the  filing  of  a  petition  in  bankruptcy  against  him.  First,  such  attach- 
ments shall  be  declared  null  and  void,  and  the  property  affected  shall  be  deemed 
released  and  shall  pass  to  the  trustee  of  the  estate  of  the  bankrupt ;  or  second, 
the  court  may  order  that  the  right  acquired  by  the  attachment  shall  be  pre- 
served for  the  benefit  of  the  estate.  ^*^  Where  the  benefit  of  an  attachment 
issued  by  a  State  is  claimed  by  the  trustees  in  bankruptcy,  and  the  court  of 
bankruptcy  orders  the  same  to  be  preserved  for  the  benefit  of  the  estate,  so 
much  of  the  vahie  of  the  property  attached  as  was  represented  by  this  attach- 
ment passes  to  the  trustee  for  the  benefit  of  the  entire  body  of  creditors;  the 
statute  recognizes  the  lien  of  the  attachment,  but  distributes  the  lien  of  the 
attachment  among  the  whole  body  of  creditors.^*^  Creditors  entitled  to 
priority  under  State  statutes  relative  to  attachment,  are  "not  entitled  to 
priority  where  the  lien  of  attachment  is  preserved  for  the  benefit  of  the  bank- 
rupt estate.^**  If  the  lien  by  attachment  acquired  within  the  four  months' 
period  is  preserved,  the  property  passes  to  the  trustee  to  be  administered  and 
applied  for  the  benefit  of  all  the  creditors,  -although  under  a  State  statute 
the  attaohlhg  creditors  had  special  privileges  not  accruing  to  the  other  cred- 
itors.^*^   Where  it  is  desirable  to  preserve  an  attachment  or  execution  lien 

340.  Thus  see  Hardt  v.  Schuylkill,  etc.,  Co.,  344.  The  right  of  antecedent  creditors  un- 
8  Am.  B. ,  R.  479,  69  N.  Y.  App.  I>iv.  90,  der  a  State  statute  to  be  preferred  is  not 
74  N.  Y.  Supp.  549.  protected  by  §  64*,  subd.  5  which  provides 

341.  In  Section  Twenty-three.  that  debts  to  have   priority  must  be  those 

342.  iMatter  of  Alabama  Coal  Sc  Coke  iCfo.  owing  to  a  person  who,  by  the  laws  of  the 
(D.  C,  Ky.) ,  31  Am.  B.  R.  3i87,  210  Fed.  941;  States  'and  the  United  States,  is  entitled  to 
Matter  of  Malone's  Estate  (D.  C,  Idaho),  36  priority.  Globe  Bank  &  Trust  Co  v  Martin 
Am.  B.  R.  364,  228  Fed.  566.  236  U.  S.  288,  34  Am.  B.  R    162    59  L    Ed' 

343.  Globe  Banlc  &  Trust  Co.  v.  Martin,  .'583,  35  Sup.  Ct.  377,  affe.  27  Am  B  R 
23e  U.  S.  288,  34  Am.  B.  R.  1«2,  59  L.  Ed.  54S,  193  Fed.  841.  and  29  Am  B  R  936' 
583,   35   Sup.   Ct.   377;   First  Nat.   Bank  v.  201   Fed.  31. 

Staake,   202  U.   S.   141,   15  Am.   B.   R.  639,  345.  Martin  v.   Gldie  Bank   &   Trust   Co 

.W   L.   Ed.   967,    26    Sup,    Ct.    580,   affg.   13  (C.  C.  A.,'6th  Cir.) ,  27  Am.  B    R    545    193 

Am.    B.   R.   281,    133   Fed.   717;    Matter   of  Fed.  841,  aflPd.  236  U.  S.  288,  34  Am    B    R 

Fitzhugrh   Hall   Amusemeat   Co.    (D.   C,  N.  162,  59  L.  Ed.  583,  35  Sup   Ct  377 
Y.),  36  Am.  B.  R.  289,  228  Fed.  160,  affd. 
36  Am.  B.  R.  493.  230  Fed.  811. 
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upon  the  bankrupt's  property  for  the  benefit  of  the  estate,  steps  must  be  taken 
to  that  end  before  the  lien  is  discharged;  the  subrogation  of  the  trustee  as 
plaintiff  in  the  attachment  proceedings  after  the .  discharge  of  the  attach- 
ment lien  by  operation  of  law,  Eoes  not  revive  the  lien.^*"  An  order  to  pre- 
serve an  attachment  is  not  necessary  where  such  attachment  is  the  only  lien."*^ 
As  stated  in  the  third  edition  of  this  work:  "The  first  provision  contem- 
plates the  attachment  ;0f  property  to  which  the  bankrupt  has  the  complete 
,  legal  and  equitable  title,  which,  as  soon  as  the  attachment  is  dissolved,  passes 
at  once  to  tlie  bankrupt's  trustee  as  part  of  his  estate.  The  second  provision 
evidently  "Tioes  not  apply  to  this,  as  there  is  no  object  in  preserving  the  lien 
of  the  attachment  for  the  benefit  of  the  estate,  since  under  the  first  clause 
the  entire  value  of  the  property  attached  passes  to  the  trustee  free  from 
the  attachment.  The-  second  clause  contemplates  property  in  wh,ich  the  bank- 
rupt has  an  interest  which  has  been  secured  to  attaching  creditors  by  the 
levy  of  the  writ,  but  which  might  have  passed  to  another  person,  as,  for 
instance,  a  purchaser  under  an  unrecorded  deed,  but  for  the  fact  that  the 
"attaching  creditors  had  acquired  a  prior  lien  thereon.  In  such  case  the 
statute  recogniz:es  the  validity  of  the  lien,  but  preserves  it  for  the  benefit  of 
the  entire  body  of  creditors,  by  reason  of  the  fact  that  the  attachment  was 
dissolved  as  a  preferential  lien  in  favor  of  the  attaching  creditors,  by  the 
institution  of  proceedings  in  bankruptcy." 

j.  Saving  clause. —  The  proviso  at  the  end  of  subsection  /  corresponds  to 
subsection  d,  which  has  reference  to  liens  other  than  through  legal  proceed- 
ings, as  well  as  to  a  clause  in  the  body  of  subsection  e,  saving  hona,  fide 
transactions  from  the  penalties  attending  fraudulent  transfers.  It  is  also 
expressive  of  the  law,  and  was  seemingly  inserted  for  reasons  of  caution 
only.^*^  That  neither  the  plaintiff  nor  the  sheriff  holding  under  a  void 
attachment  is  a  lona  fide  purchaser  for  value  has  already  been  held.^** 

346.  In  re  Walsh  Bros.  ('D.  C,  Iowa),  28^^^  Go.  v.  Galloway  (D.  C,  Oreg.),  22  Am.  B. 
Am.  B.  R.  243,  195  Fed.  5Y6;  Davis  v.  Comp-  R.  803,  171  Fed.  940;  Rjock  Island  Plow  Co. 
ton  (C.  C  A.,  3d  Clr.),  20  Am.  B.  R.  53,  v.  Reardon,  222  U.  S.  354,  27  Am.  B.  R. 
158  Fed.  735,  »5  C.  C.  A.  633;  Matter  of  492,  56  L.  Ed.  231,  32  Sup.  Ot.  164. 
Alaibama  Coal  &  Coke  Co.  (D.  C,  Ky.),  31  348.  Te3d;  quoted  in  Matter  of  Alalsama 
Am.  B.  R.  3'87,  210  Fed.  '  941 ;  Matter  of  Coal  &  Coke  Co.  (D.  C,  Ky.),  31  Am.  B. 
Jules    &    Frederic    Co.     (D.    C,   Mass.),    36  R.  3«7,  210  Fed.  941. 

Am     B    R.   233.  349.  In  re  Kaupiseh  Creamery  Co.   (D.  C., 

347.  First  Nat.  Bank  v.-Staake,  202  U.  S.  Oreg.),  5  Am.  B.  R.,790,  107  Fed.  93-;.  J:ones 
141,  15  Am.  B.  R.  639,  50  L.  Ed.  967,  26  v.  Stevens  (Sup.  Ct.,  Me.),  5  Am.  B.  R.  571, 
Sup.  Ct.  580;  Goodnough  Mercantile  &  Stock  48  Atl.  170. 

no 
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SET-OFFS  AND  COUNTERCLAIMS. 

§  68.  Set-offs  and  Counterclaims. — a  In  all  cases  of  mutual  debts 
or  mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor  the 
account  shall  be  stated  and  one  debt  shall  be  set  off  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid. 

-  &  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any 
debtor  of  the  bankrupt  which  (1)  is  not  provable  against  the  estate; 
or  (2)  was  purchased  by  or  transferred  to  him  after  the  filing  of  the 
petition,  or  within  four  months  before  such  filing,  with  a  view  to  such 
use  and  with;  knowledge  or  notice  that  such  bankrupt  was  insolvent, 
or  had  committed  an  act  of  bankruptcy. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  20,  R  S.,  §  6073;  Act  of  1841,  §  5;  Act  of 
ISOO,  §  42. 
In  Eng.:     Act  of  1883,  §  38. 
Cross-references:     To  the  law:     Claims  of  partnership  against  individual  estates,  and  vice 
versa,  §  5-g. 
Liability  of  co-debtors  of  bankrupt,  §   16. 

Proof  and  allowance  of  claims;  proof  of  claim  by  surety,  §  57-i. 
Set-off  of  new  credit  recovery  of  property  preferentially  transferred,  §  60-c. 


SYlSrOPSIS  OF  SECTION 

SET-OFFS    AND    COUNTERCLAIMS. 

I.  Sef-offs  in  Bankruptcy,  1091. 

a.  Comparative  legislation,  1091. 

b.  Cross-references,  1091. 

c.  Section  is  not  self-executing;  general  principles,  1091. 

d.  Mutual  debts  or  mutual  credits,  1092. 

e.  Time  when  set-off  may  be  made,  1093. 

f.  Time  when  right  to  set-off  is  determined,  10"^ ' 

g.  Nature  of  liability,  1094. 

(1)  In  general,  1094. 

(2)  Set-off  b-?  bank,  1095. 
h.  Being  in  the  same  right,  1098. 

i.  Joint  and  several  claims,  1099. 
j.  Waiver  of  set-off,  1099. 
k.  Practice,  1099. 

[1090] 
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n.  When  not  Allowed,  1099. 

a.  Not  provable  against  the  estate,  1099.  > 

b.  Purchased  after  bankruptcy  or  within  four  months  before,  1100. 

(1)  In  general,  1100. 

(2)  With  a  view  to  such  use  and  with  knowledge,  1101. 

I.  SET-OFFS  IN  BANKRUPTCY. 

a.  Comparative  legislation. — ^AU  bankruptcy  laws  contain  clauses  similar 
to  -these.  They  are  doubtless  merely  expressive  of  recognized  principles.^ 
The  English  rule  differs  from  ours  only  in  stopping  the  set-off  at  the  moment 
of  notice  of  the  commission  of  an  act  of  bankruptcy.^  Our  law  of  1800  went 
no  further  lian  does  subsection  a  of  the  present  statute — ^declaring  the 
principle  and  leaving  the  exceptions  to  the  dourts.*  So  also  of  that  of  1841.* 
The  original  act  of  1867  ^  was  identical  with  that  now  in  force,  save  that  it 
did  not  refuse  allowance  to  set-offs  growing  Out  of  debts  or  credits  "with  a 
view  .  .  .  and  with  knowledge"  within  the  four  months'  period;, the 
genesis  of  the  words  just  quoted,  which  are  found*  in  Lthe  law  of  1898, 
appears  in  the  amendment  of'  1874,  which,  however,  was  applicable  only  to 
involuntary  cases.®  Considered  historically,  the  purpose  and  development  of 
the  section  are  clear.  In  their  application  to  given  sets  of  facts,  however, 
the  law  of  set-off  as  applied  to  bankruptcy  is  somewhat  hazy,  and  precedents 
are  not  always  reliable. 

b.  Cross-references. —  The  most  important  is  §  60-c  which  provides  that 
new  credits  may  be  set  off.  Indeed,  the  courts  have  had  little  to  do  with 
set-offs  under  the  act  of  1898,  save  collaterally  to  the  animated  controversy 
over  the  surrender  of  so-called  innocent  preferences.'^ 

_  c.  Section  is  not  self -executing ;  general  principles. —  The  provision  as  to 
set-off  is  permissive  and  not  mandatory,  and  does  not  enlarge  the  doctrine, 
and  may  not  be  invoked  in  cases  where  the  general  principles  of  set-off  would 
not  justify  it.^  The  determination  is  within  the  discretionary  control  of  the 
bankruptcy  court,  to  be  exercised  in  accord  with  general  principles  of  equity.® 

1.  Doctrines  of  set-off  not  enlarged.— Thus,  237  U.  S.  447,  34  Am.  B.  E.  723,  59  L.  Ed. 
in  Sawyer  v.  Hoag,  17  Wall.  610,  9  N.  B.  R.     .  1042,  3&  Sup.  Ot.  636;  Matter  of  Kyte   (D. 

-145,  it  was ' said-by  the  United  States   Su-  C,  Pa.),  25  Am.  B.  E.  337,  182  Fed.  166. 
preme  Court,  with  reference  to  Revised  Stat-  9.  In  the  ease  of  Cumberland  Glass  Mfg. 

utes,   section   5,073    (Aot  of   1867,   sec.   20),  Co.  v.  DeWitt,  237  U.  S.  447,  34  Am.  B.  R. 

the  section  analogous  to  the  one  now  under  723,   59  L.   Ed.    1042,   35  Sup.   Ot.   636,  the 

consideration :      "  This    section  was   not   in-  court  said :   "  The  matter  is  placed  within  the 

tended  to  enlarge  the  doctrine  of  set-off,  or  control  of  the  bankruptcy  court,  which  ex- 

to   enalble   the   party   to   make   a   set-off  in  ercises  its  discretion  in  these  cases  upon  the 

cases  where  the  principles  of  legal  or  equi-  general   principles   of   equity.      Hitchcock   v. 

table  set-off  did  not  previously  authorize  it.  Rollo,  3  Biss.  267,  Fed.  Gas. -No.  6,535.     The 

The  debts  must  be  mutual ;  roust  be  in  the  section  was  taken  almost  literally  from  §  20 

same  right."     Morris  v.  Windsor  Trust  Co.  of  the  Act  of  1867.     In  Sawyer  v.  Hoag,  17 

(N.   Y.    Ct.    of   App.),    33-Am.   B.   R.    283,  Wiall.  610,  21  L.  Ed.  731,  in  considering  that 

106  N.  E.  753.  .  '  section  of  the  Act  qf  1867,  this  court  said: 

2.  Eng.  Act  of  1883,  §  38.  'This   section  was  not  intended  to  enlai-ge 

3.  Act  of  1800,  §  42.  the  doctrine  of  set-off  or  to  enable  a  party 

4.  Act  of  1841,  i  5.  to  make  a  set-off  in  cases  where  the  principles 

5.  Aot  of  1967,  §  20.  of  legstl  or  equitable  set-off  did  not  previously 

6.  R.,  S.,  §   5073.  authorize  it.'     While  the  operation  of  this 

7.  See  discussion  under  Section  Sixty  of  privilege  of  set-off  has  the  effect  to  pay  one 
this  work,  subtitle,  "  Set-off  of  a  subsequent  creditor  more  than  another,  it  is  a  provision 
credit."  based  upon  the  general  recognized  right  of 

8.  Cumberland  Glass  Mfg.  Co.  v.  DelWitt,  mutual  delbtors,  which  has  been  enacted  as. 
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The  section  is  not  automatic.  It  does  not  give  rise  to  a  positive  right  existing 
independent  of  judicial  action  or  determination.  Its  benefit  is  to  be  had  upon 
the  action  of  the  District  Court  when  it  is  properly  invoked,  and  that  court 
has  the  primary  duty  of  determining  for  itself  whether  there  are  "mutual 
debts  or  credits"  that  should  be  set  off  one  against  the  other  according  to 
the  true  intent  and  meaning  of  the  bankruptcy  act.^"  The  section  under  con- 
sideration does  not  create  the  right  of  set-off,,  but,  recognizes  its  existence  and 
provides  a  method  by  which  it  could  be  enforced  even  after  bankruptcy." 
d.  Mutual  debts  or  mutual  credits.— These  words  or  equivalents  are  found 
in  the  set-off  clauses  in  all  bankruptcy  laws.  Indeed,  the  words,  "mutual 
creditors"  seem  tq  be  peculiar  to  such  laws.^  High  authority  has  declared 
that  "  mutual  credits "  are  soniething  different ,  from  "  mutual  debts."  ^ 
To  the  lay  mind,  the  distinction  is  one  without  a  difference  for  a  mutual 
credit,  as.  for  instance,  the  delivery  of  collateral  to  collect  and  apply  in  the 
-end  becomes  a  debt  and  is  get  off  as  such."  ,  Indeed,  in  effect,  at  least  under  the 
present  law,  there  can  be  practically  no  difference.  In  ultimate  analysis  a 
mutual  credit  is  not  unlike  an  unliquidated  debt,  and  such  debts  are  now 
provable.-'^  There  are,  however,  some  exceptions  to  the  rule  of  mutual  credits. 
Thus,  if  the  credit  will  not  terminate  in  a  debt,^®  or  if  a  creditor  intrusted 
by  his  debtor  with  goods  has  not  the  right  to  sell  them  until  after  the  bank- 
ruptcy,^^ or  if  su,ch  goods  are  delivered,  to  the  creditor,  for  a  specific  purpose,-^* 
a  mutual  credit  does  not  arise,  and  there  can  be  no  set-off.  These  distinctions 
are,  however,  not  important.  The  claim  to  set-off  is  usually  made  on  mutual 
debts,  the  creditor  owing  the  bankrupt  a  sum  of  money  and  the  bankrupt,  and, 
therefore,  his  estate,  being  liable  to  the  creditor  for  a  larger  sum.     In  such  a 

part  of  the 'bankruptcy  act,  and  when  relie'l  13.  Eose  v.  Hart,  8  Tatint.  499;'  a.  c.  in 

upon  should  be  enforced  by  the  court.    New  Smith  Leading  Cases,  Vol.  2.  n.  330,  holding 

York  County  Nat.  Bank  v.Massey,;  192  U.  S.  that  where  cloth  was  deposited  with  a  fuller 

138,   11   Am.    B.   E.   42,  48   L.   Ed.    380,   24  to  dress,  by  a  party  who  afterward  became  a 

Sup.  'Ot.    199.     It' hence   appears   that   the  balnkrupt,  there  was  a  case  of  mutual  credit 

object  of  this  section  was  to  give  the  district  to  the  value  of  the  services  for  dressing  the 

court  the  Tight  ,to  apply  the  established  prin-  cloth,  but  not  for  a  general  balance  due  from 

ciples  of  set-off  to  mutual  credits,  when  its  the  bankrupt.     And  in  this  ease  the  general 

action  was  invoked  for  the  purpose."  rule  was  laid  doiwn  that  the  credits  intended 

10.  'Cfumberland  Glass  Mfg.  Co.  v.  De  Witt,  by  the  act  were  only  such  as  must,  in  their 

237  U.  S.  447,  34  Am.  B.  R.  723,  59  L.  Ed.  ^ry  nature,  terminate  in  cross  debts, 
^"f?'  ,2?  ?J'P'  '^^^^^^^V      T.T  i   T,     ,    o,o„  TT  ^*-  T"   '■e  Dow  (Ex  parte  Wliiting) ,  Fed. 

o  ^l^f^'if^J  ""•  5°^!^*?"  ^^*J  ?^"^'.^^,l,V-  Cas.  17,S73;  Myers  v.  Davis,  22  N,  \.  489; 

?i  f  '  n^    q™   \      \ll'  /  B     1      i  w-  ^'  Aldrich  v.  Campbell,  70  Mass.  284;  Medomak 

33  Sup   Ct   80'6;  Fourth  Nat.  Bank  of  Wich-  ^^^k  v.  Curtis   24  Me.  36. 

be'  777  ^^-  '^'^  ^'^^'■-  ^'^'  §  ^'^^■ 

\%.  In  re  Dow   (Ex  parte  Whiting),  Fed.  ^  ^^^eftT  Ad  ^"f'  tV^™*'    *^^'    ^'■°°"' 

Cas.  17,573.    Compare  also  Libby  v.  Hopkins,  v.  west,  s  Aci.  &  i   75«. 

104   U.  S.    303,   2f>  L.   Ed.   769,  where   the  r.       }?2t  °°™'   '^'^  P^'"*^  Whiting),  Fed. 

Supreme  Court  laid  down  the  rule  that  the  '^*,^1  "'.,;"'•          „     .  . 

term    "mutual   credit"    includes    only    such  ^}^-  I'l^'by    v.    Hopkins,     104    U.    S.    603; 

where   a  debt  might  have  been  -within   the  Alsager  v.  Curne,  12  Mees.  &  W.  751. 

contemplation   of  the   parties.  MOney  held   by   creditor   in   fiduciary   ca- 

The  term  "mutual  credits"  in  the  bank-  pacity. —  Money  received  by  a  creditor  from 

ruptcy  lact  has  a  more  comprehensive  mean-  property  delivered  to  him  by  the  debtor  to 

ing  -than  the  term  "  mutual  debts  "  in  the  indemnify  him  against  loss  on  a  suretyship 

statutes   of   set-off.     The  term   "  credit  "   is  bond  is  not  a  mutual  credit  as  against  a  (iebt 

synonymous  with  trust,  and  the  trust  need  of  the  bankrupt  to  such  creditor.    Alvord  v. 

not  be  of  money  on  both  sides,  but  if  one  Ryan   (C.  C  A.,  8th  Cir.),  32  Am.  B.  R.  1, 

party  intrusts  the  other  with  goods  or  value,  212  Fed.   83. 
it  will  be  a  case  of  mutual  credit.     In  re 
Oatlin,  Fed.  Cas.  2,519. 
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case,  a  balance  is  struck  and  the  claim  is  allowed  for  the  balance,  provided  the 
facts  do  not  fall  within  subsection  &.^*  But  mere  payments  on  account  before 
bankruptcy  are  not  mutual  debits  or  credits  within  the  meaning  of  this 
section.^" 

e.  Time  when  set-off  may  be  made. —  The  time  when  the  right  of  set-off  may 
be  exercised  is  not  restricted  to  the  adjudication  but  may  be  valid,  if  otherwise . 
unassailable,  at  any  time  within  four  months  prior  to  bankruptcy.^^  The 
set-off  may  he  made  by  a  bank  at  any  time  before  a  petition  is  filed,  and  even 
with  full  knowledge  that  the  depositor  was  insolvent.^^  The  fact  that  at  the 
time  of  a  set-off  the  obligation  was  not  due  does  not  prevent  the  creditor  from 
making  the  set-off.^  There  is  nothing  in  this  section  which  prevents  the 
parties  from  voluntarily  doing  before  the  petition  is  filed,  what  the  law  itself 
recfuires  to  be  done  after  proceedings  in  bankruptcy  are  instituted.^ 


19.  Walther  v.  Williams  Mercantile  Co. 
(IC.  C.  A.,  6th  Oir.),  22  Am.  B.  E.  328,  169 
Fed.  ■270,  holding  that  where  an  agreement, 
giving  the  business  and  possession  of  the 
goods  of  a  mercantile  company  to  bankrupts 
to  operate  for  a  year,  provided  that  upon 
its  termination  the  mercantile  company 
should  pay  any  inventory  excess  to  the  ex- 
tent of  $BO0,  and  that  the  bankrupts  should 
be  liable  for  any  deficiency,  and  at  the  ter- 
mination of  the  agreement  the  stock  was 
appraised  at  $1. 323.24  in  excess  of  the  oi:ig- 
inal  inventory  vahie,  and  the  bankrupt  owed 
the  company  on  the  contract  and  incidental 
thereto  the  sum  of  $769.93,  such  items  con-l 
stitute  "  mutual  debts  "  within  the  meaning 
of  section  68  and  are  subject  to  sfet-off. 

Damages  for  breach  of  contract  by  bank- 
rupt may  not  be  set  off  against  claim  for 
services  and  materials  furnished  by  trustee. 
—  Damages  growing  out  of  the  failure  of 
the  receivers  or  trustees  in  bankruptcy  to 
continue  a  contract  of  the  bankrupt  are  prop- 
erly claims  against  the  bankrupt,  but  not 
against  the  receivers  or  trustees,  as  such,  and 
where  the  trustees  of  a  bankrupt  sued  upon 
a  claim  for  services  and  materials,  furnished 
by  bankrupt  and  by  themselves,  as  receivers 
and  trustees  in  bankruptcy,  a  counterclaim, 
based  upon  bankrupt's  failure  to  perform  a 
contract  subsequent  to  bankruptcy,  may  not 
be  set  up  by  defendant  as  against  the  trus- 
tees, although  such  a  claim  would,  under 
section  68-a  of  the  bankruptcy  act,  constitute 
a^  proper  set-off  against  any  claim  of  the 
bankrupt  set  up  'by  the  trustees.  Brown  v. 
Hannagan  (N".  Y.  App.  Div.),  27  Am.  B.  R. 
294,  96  N.  E.  714,  citing  Collier  on  Bank- 
ruptcy (8th  Ed.),  p.  792. 

Money  due  partner  against  joint  liability 
of  bankrupt  firm. —  E?cecutors  of  the  wife  of 
a  memlber  of  a  bankrupt  partnership,  upon 
the  presentation  of  a  claim  for  money  loaned 
to  the  firm,  may  credit  or  set-oflf  under  sec- 
tion 6i8  of  the  Bankruptcy  Act  money  due 
the  member  of  the  firm  under  the  will  of 
his  wife,  even  though  the  indebtedness  of  the 
bankrupt  is  a  joint  liajbility.  Matter  of  Nead- 
erthal  and  Flappinger  (Ref.,  N.  Y.),  33  Am. 
B.  E.  152. 


20.  Payments  on  account.—  Payments  in 
money  intended  to  be  applied  upon  an  ex- 
isting open  account  constituting  a  preference 
do  not  create  a  case  of  mutual  debits  and 
credits  between  the  bankrupt  and  the  cred- 
itor. In  re  Christensen  (Ref.,  la.),  4  Am. 
B.  R.  202;  In  re  Ryan  (D.  C,  111.),  5  Am. 
B.  R.  396,  105  Fed.  .760,  the  judge  said: 
"  I  am  of  the  opinion  that  the  mutual  debits 
and  credits  contemplated  by  section  68-a, 
Bank'r.  Act,  do  not  include  cash  paymerits  on 
account  within  four  months  of  the  filing  of 
the  petition  against  the  bankrupt,  and  that 
th*  referee's  finding  herein  that  creditors 
should  be  permitted  to  have  an  accounting 
of  all  transactions  between  them  and  the 
bankrupt,  both  prior  to  and  during  such  four 
months,  and  to  have  their  claims  allowed 
for  the  balance  shown  by  such  accounting, 
is  not  sustainable." 

When  right  to  set-off  is  determined;  de- 
posit by  bankrupt  after  filing  of  petition  as 
set-off  to  his  indebtedness  to  bank. —  The 
time  when  the  right  to  set-ofl  is  determined 
under  section  '68  'of  the  bankruptcy  act  is 
the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy, and  where  a  bankrupt  deposited 
money  in  a  bank,  after  an  involuntary  peti- 
tion in  bankruptcy  had'  been  filed  against 
him,  and  at  a  time  when  neither  he  nor  the 
bank  knew  of  the  pendency  of  the  petition, 
the  bank  is  riot  entitled  to  retain  the  sum 
so  deposited  on  the  ground  that  it  constitutes 
a  set-off  to  a  larger  amount  for  which  'he 
bankrupt  is  indebted  to  them.  In  re  Michae- 
lis  &  Mnderaan  (D.  C,  N.  Y.),  27  Am.  B.  R. 
299,  196  Fed.  718. 

21.  .Studley  v.  Boylston  Nat.  Bank,  229  U. 
S.  503,  30  Am.  B.  R.  161,  57  L.  Ed.  1313, 
33  Sup.  Ct.  806 ;  Putnam  v.  U.  S.  Trust  Co. 
(Mass.  Sup.  Ct.),  36  Am.  B.  R.  658,  111 
N.  E.  969. 

22.  Fourth  Nat.  Bant  of  Wichita  v.  Smith 
(IC.  C.  A.,  8th  Cir.),  36  Am.  B.  R.  771; 
Dunlap  V.  Seattle  Nat.  Bank  (Wash.  Sup. 
Ct.),  38  Am.  B.        937,  161  Pac.  364. 

23.  Fourth  Nat.  Bank  of  Wichita  v.  Smith 
(0.  C.  A.,  8th  Cir.),  38  Am.  B.  R.  771, 

24.  iS-tudley  v.  Boylston  Nat.  Bank,  229 
U.  S.  5123,  30  Am.  B.  R.  161,  57  L.  Ed.  1313, 
33  Sup.  Ct.  806. 
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f.  Time  when  rigrht  to  set-off  is  determined. —  Strictly,  the  time  when,  the 
right  to  set-off  is  determined  is  the  time  the  petition  is  filed. ^'  But  it  makes 
no  difference  whether  the  •  debts  are  payable  in  fwtwo  or  in  praesenti.^ 
"Debt"  means  any  debt,  demand,  or  claim  provable  in  bankruptcy ,^^  To 
determine,  thferefore,  whether  the  holder  of  a  claim  is  entitled  to  the  benefit 
of  §  68,  it  is  necessary  only  to  inquire  whether  his  claim  is  one  provable 
in  bankruptcy.^®  Thus,  unliquidated  claims  may  be  set  off  against  liqui- 
dated,^ and,  it  is  thought,  under  the  present  law,  even  liabilities  sounding 
in  tort  against  those  purely  ex  contractu.  But  this  doctrine  as  to  time  is 
subject  to  the  exception  stated  in  subsection  b  (2),  considered  post;  a  further 
exception  in  cases  of  mutual  credits  has  already  been  not^d. 

g.  Nature  of  liability. —  (1)  In  geneeal. —  It  is  not  necessary  that  the 
debts  or  credits  be  of  the  same  character.  Thus  the  mutual  debts  need  not 
arise  out  of  the  same  transaction,^"  or  be  for  money  owed  the  one  to  the  other. 
The  basic  test  is  mutu.ality,  not  similarity,  of  obligation.  Illustrative  cases 
under  the  former  law  are  cited  in  the  foot-note.^^  Advancements  made  by  a 
bankrupt  to  his  daughter,  during  his  insolvency,  may  be  set  off  against  a  claim 
made  by  her  against  his  estate  in  bankruptcy. ^^    Where  a  treasurer  of  a  cor- 


25.  Toof  v.  City  National  Bank  (C.  C.  A., 
6th  Cjr.),  30  Am.  B.  R.  79,  206  Fed.  250. 

Valuation  of  stock.^Wliefe  bankrupt  stock- 
brokers had  enough  stoelc  to  fill  their  orders, 
but  it  had  been  pledgee,  the  customer  is  en- 
titled to  a 'set-off  equal  -to  the  purchase-price, 
if  the  'order  Tvas  never  executed,  or  to 
the  value  of  the  stock  when  sold, 
if  later  converted,  and  the  value  of  the  stock 
may  be  fixed  as  of  the  date  of  bankruptcy, 
in  the  ahsence  of  evidence  to  the  contrary. 
Matter  of  Pierson,  Jr.  &  Co.  (D.  C,  N.  Y.), 
35  Am.  B.  R  213,  225  Fed.  889. 

26.  In  re  City  Bank,  Fed.  Caa.  2,742; 
Drake  v.  Eollo,  Fed.  Cas.  4,0«6;  Collins  v. 
Jones,  10  B. '&  C.  7 7'7';  -  Taylor  v.  Nichols, 
23  Am.  B.  R.  306,  134  N.  Y.  App.  Div.  783, 
119  N.  Y.  Supp.  919,  holding  that  where 
both  a  note  surrendered  to  the  maker  and 
the  claim  of  the  maker  against  the  bankrupt 
had  matured  prior  to  the  transfer  of  the 
assets  to  his  trustee  in  bankruptcy,  there 
was  a  right  of  set-off.  Mandel  v.  Koerner 
(Mun.  Ct.,  N.  Y.  C),  33  Am.  B.  R.  40,  149 
N.  Y.  Supp.  455,  quoting  text  with  approval. 

27.  Bankr.  A.ct,  §  1   (11). 

Meaning  of  "  debt." — It  is  well  settled 
that  this  proviision  of  the  act  applies  to  any 
deibt  provable  in  hankruptcy,  even  though  not 
then  due.  Steinhardt  v.  Nat.  Park  Banlc, 
19  Am.  B.  R.  72,  120  N.  Y.  App.  Div.  255, 
105  N.  Y.  Supp.  23,  revg.  18  Am.  B.  R.  86; 
In  re  Semmer  Glass  'Co.   (C.  C.  A.,  2d  Cir.), 

-14  Am.  B.  R.  2'5,  136  FeS.  77.  The  word 
"  debt "  as  used  in  section  68-a  includes  any 
debt  provable  in  ba,nkruptcy.  And  a  delbt  is 
provahle  whether  due  or  not  at  the  time  of 

'  bankruptcy.  Oermania  Sav.  .Bk.  &  Trust  Co. 
V.  Loeb  ('C.  C.  A.,  Sth  €ir.),  26  Am.  B.  R. 
238,  243,  1S8  ]5'ed.  287,  citing  Collier  on 
Bankruptcy  (8th  Bd.),  p.  793;  In  re  Percy 
Ford  Co.  (D.  C,  Mass,),  '28  Am.  B.  R.  919, 
199  Fed.  334. 


28.  In  re  Semmer  Glass  Co.  (€.  C.  A.,  2d 
Cir.),  14  Am.  B.  R.  25,  135  Fed.  77;  Mandel 
V.   Koerner    (Mun.   Ct.,  N.   Y.   C),  33  Am. 

B.  R.  40,  149  N.  Y.  Supp.  456. 

29.  Compare  Bell  v.  Carey,  8  C.  B.  887, 
and  even  under  the  narrower  doctrine  of  the 
English  laws.  Jack  v.  Kipping,  9  Q.  B.  D. 
113.  iSee  also  generally  under  Section  Sixty- 
nine. 

Set-off  of  unliquidated  claims. — A  bank- 
rupt corporation  which,  prior  to  bankruptcy, 
was  engaged  in  the  business  of  manufacturing 
cloth  for  the  defendant,  had  given  the  de- 
fendant a,  note  for  losses  caused  the  defend- 
ant because  the  manufacturing  was  not,  at^ 
all  times,  perfectly  done.  Later  the  bank- 
rupt and  the  defendant  entered  into  an  agree- 
ment wherehy  the  defendant  paid  the  banK- 
rupt  only  eighty  per  centum  of  the  manu- 
facturing charge,  reserving  the  o'rher  twenty 
per  centum  of  each  bill  agajnsit  counter- 
charges for  ifnperfeet  work.  The  bankrupt, 
on  finding  itself  unaWe  to  continue  the  busi- 
ness, arranged  with  the  defendant  to  take 
over  the  mill  on  a  rental  basis  in  order  that 
the  defendant  might  run  out  its  oiwn  stock, 
after  which  the  mill  was  closed.  In  an 
action  by  the  trustee  to  recover  the  rent  and 
so  much  of  the  twenty  per  centum  as  was 
not  needed  for  countercharges  it  was  held 
tha.t  under  section  &8a  of  the  Bankruptcy - 
Act  the  defendant  might  set  oh'  the  claim  on 
the  note.     Clifford  v.  Oak  Valley  Mills   (D. 

C,  Mass.),  36  Am.  B.  R.  867,  229  Fed.  S51. 

30.  In  re  Christenseii  (D.  C.,  la.),  4  Am 
B.  R.  99,  1011  Fed.  808.  Consult  also  In  re 
Brewster   (Ref.,  N.  Y.),  7  Am.  B.  R.  486. 

31.  In  re  Petrie,  Fed.  Cas.  11,040;  Ex  parte 
Howard  Nat.  Bank,  Fed.  Cas.  6,764;  Ex  parte- 
Pollard,  Fed.  Cas.   11,252. 

32.  Matter  of  Brewster  (Ref.,  M  Y  )  7^ 
Am.  B.  R.  486.  '' 


§  68.J 


Set-off  by  Bank. 


1095 


poration,  which  had  gone  into  voluntary  dissolution,  was  indebted  to  th^ 
corporation  for  money  receiyed  by  him,  unaccounted  for,  the  amount  due  may 
be  set  off  against  any  sum  due  him  as  a  stockholder  of  the  corporation,  upon 
the  liquidation.^  It  seems  that  the  rule  with  respect  to  set-offs  is  the  same 
even  though  the  claim  of  the  creditor  against  the  bankrupt  is  fully  Secured..^* 
(2)  Set-off  by  bakk. —  A  question  somewhat  discussed  is  the  right  of  a 
bank  to  set  off  its  deposit  debt  against  the  unpaid  note  of  a  bankrupt  depositor. 
This  right  has  been  denied  in  one  case,  because  the  bookkeepingi  entries  were 
not  actually  made  before  the  bankruptcy,  and  the  Set-off,  therefore,  amounted 
to  a  preference. ^^  But  every  set-off  is,  in  a  sense,  a  preference,  and  the  ancient 
rule  permitting  a  banker  so  to  charge  a  deposit  against  notes  is  undoubtedly 
the  rule  under  the  present,  as  under  the  former  law.^*  So  that  it.  is, now  well 
settled  that  where  deposits  arie  made  by  a  depositor  in  good  faith,  in  the 
regular  course  of  business,  and  not  for  the  purpose,  of  enabling  the  bank  to 
secure  a  preference^  the  bank  has  a  ^right  to  set-off  a  deposit  against  a  claini 
held  by  it  against  the  depositor  who  subsequently  becomes  bankrupt.^''     As 


33.  Marcus  Shipping  Assn.  v.  Barnes  ( Iowa 
Sup.  Ot.J ,  M  Am.  B.  R.  682,  151'  N.  W.  525. 

34.  Steinhardt  v.  Nat.  Park  Bank,  19  Am. 
B.  R.  72,  12ft  N.  Y.  App.  Div.  25<S,  105  N.  Y. 
Supp.  23,  revg.  18  Am.  B.  R.  S6,  holding 
that,  in  an  action  by  a  trustee  to  recover 
moneys  of  the  bankrupt  on  deposit  with  a 
bank  at  the  time  the  petition  was  filed,  the 
defendant  is  entitled  to  set  off  the  amount 
of  certain  demand  notes  of  the  bankrupt 
which  Is  then  held  but  for  which  it  held 
securities  greater  in  value  than  the  amount 
of  the  notes,  though,  by  reason  of  their  de- 
preciation seventeen  months  thereafter  when 
sold,  the  securities  did  not  bring  enough 
to  pay  the  notes. 

Right  to  set-off  proceeds  of  surplus  col- 
lateral against  unsecured  note. — Where  a 
creditor,  holding  an  unsecured  note  for  which 
he  had  filed  proof  of  claim  as  such,  makiilg 
no  mention  of  any  security  available,  there- 
after sold  collateral  which  he  held  to  secure 
another  note,  and  realized  a  sum  in  excess 
of  the  amount  of  the  secured  note,  he  was 
entitled  to  set.  off  the  amount  of  the  surplus 
against  his  unsecured  delbt,  there  "being  no 
estoppel  because  of  a  failure  to  claim  such 
surplus  in  his  -proof  of  claim.  -  In  re  Searles 
(D.  C,  N.  Y.),  29  Am.  B.  R.  63S,  200  Fed. 
893. 

35.  In  re  Tacoma,  etc.,  Co.,  3  N.  B.  N. 
Rep.  9. 

3G.  In  re  Kalter,  2  N.  B.  N.  264,  and  see 
In  re  Myer  (D.  C,  N.  Y.),  5  Am.  B.  «. 
696,  106  Fed.  828. 

37.  Fourth  Nat.  Bank  of'Wichita  v.  Smith 
(C.  0.  Ji.,  »th  Cir.),  3«  Am.  B.  R.  771; 
Dunlap  V.  Seattle  Nat.  Bank  (Wash.  Sup. 
Ct.),  38  Am.  B.  R.  937,  161  Pac.  3'64;  'John- 
son V.  Gratiot  Oountv  State  Bank  (Mich. 
Sup.  'Ot.),  38  Am.  B.  R.  518,  160  N.  W. 
SH;  German  American  State  Bank  v.  Larimer 
(C.  C.  A.,  8th  Cir.),  37  Am.  B^R.  5©6, 
236  Fed.  SOI;  Wilaon  v.  Citizens  Trust  Oo. 
(D.  C,  Ga.),  37  Am.  B.  R.  86,  233  Fed.  697; 
American  Bank  &  Trust  Co.  v.  Goppard   (C 


C.  A.,  5th  Cir.),  36  Am. ,  B.  R.  742,  227 
Fed.  5'97;  Chisholm  v.  Fir^t.Nat.  Bank  of 
Le  Roy  (111.  Sup.  Ct.),  35  Am.  B.  R.  598, 
109  N.  E.  657.     See  Am.  Bankr.  Dig,  §  802. 

A  banker  may  set  off  the  debt  due  to  him 
on  loans,  overdrafts,  or  otherwise  against 
deposits  which  are  made  with  him.  In  re 
George  M;  Hill  Co.  ,(C.  C.  A.,  7th  Cir.),.  12 
Am.  B.  R.  221,' 130  Fed.  315;  In  re  j:3q,nk 
of  Madison,  Fed.  C as.  S90,  9  A.  B.  R.  184; 
In  re.Petrie,  Fed.  Cas.  11,040,  7  N.  B.  R. 
332;  Dtoman  v.  Boylstqn,  5  Cush.  194.  Upon 
the  bankruptcy  of  one  of  its  depositors ,  a 
bank  is  entitled  to  have  the  amount  standing 
to  his  credit  upon  its  books  applied  aaan 
off  set  upon  its  note  against  him,  in  .the 
absence  of  collusion  between  them,  and  to 
have  the  balance  of  the  note  allowed  as  a 
claim  against'  the  bankrupt  estate,  provided 
the  bank  has  not  otherwise  received  a  pre- 
ference. In  re  Scherzer  ( D.  C,  ia. ) ,  12  Am. 
B.  R.  451,  130  Fed.  631.  Where  an  insolvent 
person  has  money  on  deposit  m  a  bank  sub- 
ject to  check,  and  also  owes  the  bank  upon 
a  promissory  note,  upon  such  insolvent  per- 
son being  adjudged  a  bankrupt,  the  bank  is 
entitled  to  have  the  amount  of  the  bankrup^L's 
deposit  set  off  against  the  sum  due  on  the 
promissory  note,  and  to  prove  its  claim 
against-  the  bankrupt  for  the  balance.  West 
V.  Bank  of  Lahomia,  16  Am.  B.  R.  733,  16 
Okl.  508;  Whitaker  v.  State  Bank  (Sup.  Ct., 
Okl.),  25  Am.  B.  R.  876,  110, Pac.  776.  So 
if  the  banker  has  received  drafts  for  collec- 
tion the  proceeds  of  which  afterward  came 
into  his  hands,  he. may  offset  them  against 
debts  due  to  him.  In  re  Farnsworth,  Fed. 
Oas.  4,673,  14  N.  B.  R.  148. 

Deposits  may  be  set  off  against  over- 
drafts. Tomlinson  v.  Bank  of  Lexington 
(C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  632,  145 
Fed.  824.  Money  deposited  to  a  bankrupt's  . 
credit,  at  the  time  of  filing  his  petition  in 
bankruptcy,  may  be  set  off  against  a  debt 
due  from  him  to  the  bank.  In  re  Little 
(D.  C,  la.),  6  Am.  B.  R.  681,  110  Fed.  621. 
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stated  by  the  United  States  Supreme  Court:  "The  money  deposited  m  a 
bank  becbmeS  a  part  of  its  general  funds,  to  be  dealt'  with  by  it  as  other 
moneys,  to  be  lent  to  Custorqers,  and  parted  with  at  the  will  of  the  bank,  and 
the  right  of  the  depositor  is  to  have  the  deposit  repaid  in  whole  or  in  part  by 
honoring  the  depositor's  checks  drawn  thereon.  Such  deposit  creates  an 
ordinary  debt,  not  a  privilege  or  right  of  a  fiduciary  character.  The  amount 
of  such  a  deposit  rhay,  therefore,  be  set  off  in  bankruptcy  against  a  claim 
aga:inst  the  depositor,  allowing  the  bank  to  prove  for  the  balance."  ^^     A  bank 


A  bank,  upon  the.  ir solvency  of  one  of  its. 
depositors,  is  entitled  to  retain  and  a^pply 
the  amount  of  his  deposit  in  part  payment 
of  his  note  then  due  and  held  Tby'  th&  ibank. 
Such  delbts  are  mutual  and  the  set-off,  if 
made  in  good  faith  and  not  as  a  mere  trick 
or  device  fdr  the  benefit  of  the  indorser,  is 
not  a  "  transfer  of  property  "  nor  does  it  con- 
stitute a  preference  within  the  meaning  of 
the  bankruptcy  act.  Booth  v.  Prpte,  22  Am. 
B.  R.  579,  81  Conn.  63«,  71  Atl.  938. 

Set-off  of  proceeds  of  check  deposited  for 
collection  just  prior  to  bankruptcy. — 'Where 
a  bank  accepts  a  check  for  collection,  and 
reieeives  the  proceeds  on  the  following  day 
without  having  paid  out  in  the  meantime 
anything  on  account  of  the  deposit,  it  can- 
not apply  the  proceeds  of  the  check  toward 
a  debt  due  by  the  depositor,  where  it  ap- 
pears that  on  the  day  the  check  was  deposited 
for  collection,  but  at  a  subsequent  hour,  a 
petition  in  bankruptcy  was  filed  again^  the 
depositor.  Moore  v.  Third  Nat.  Bank  of 
Phila.  (Super.  Ct.,  Pa.),  24  Am.  B.  R.  968, 
41  Pa.  Super.  Ct.  497. 

Effect  of  failure  to  offset. —  In  Traders' 
Bank  v.  Campbell,  14  Wlall.  87,  6  N.  B.  R. 
353,  it  appeared  that  insolvents  upon  the 
eve  of  bankruptcy  gave  to  their  banker  a 
check  upon  funds  to  their  credit  in  that  bank 
to  apply  upon  the  indelbtedness  due  to  the 
bank,  although  the  banker  and  the  bankrupts 
knew  of  the  insolvency  of  the  latter.  The 
Supreme  Court  held  the  transaction  to  be  a 
preference  and  voidable  by  the  assignee  in 
bankruptcy  and  that  he  had  the  right  to 
recover  the  amount  so  paid,  and  further  held 
that  although  possibly  had  the  bankrupt 
stood  upon  its  right  of  o"set,  that  right 
might  halve  been  available  to  them,  yet  when 
they  treated  the  money  as  the  bankrupt's 
own  property,  taking  his  check  and  crediting 
the  amount  as  a  payment  on  the  indebted- 
ness, the  transaction  became  a  voidable  pref- 
erence. 

Instiuction  to  jury;  usual  course  of  busi- 
ness.— ^Where  in  an  action  by  a  trustee  in 
bankruptcy  to  recover  an  alleged  voidable 
preference  it  appears  that  the  bankrupt 
within  four  months  of  bankruptcy  and  while 
insolvent  sold  his  stock  of  merchandise  and 
store  fixtures  land  deposited  the  check  there- 
for with  the  defendant  bank  to  which  It 
was  indeibted,  the  real  question  for  the  jury 
to  decide  is  whether  the  deposit  was  in  good 
faith  in  the  usual  course  of  business,  and 
the  bank  is   entitled  to   have  the  jury   in- 


structed that  if  they  find  that  J;he  deposit 
was  received  in  the  usual  course  of  business, 
the  bank  may  apply  it  as  a  set-oflf  against 
the  indebtedness  of'  the  bankrupt.  GeTmaii 
American  State  Bank  v.  Larimer  (XJ.  C  A., 
8th  Cir.),  37  Am:  B.  R.  556,  235  Fed.  50l. 

38.  New  York  County  National  Bank  v. 
Massey,  192  U.  S.  138,.  11  Am.  B.  R.  42, 
48  L.  Ed.  380,  24  Sup.  Ct.  199,  revg.  8  Am,; 
B.  R.  515,  116  Fed.  342;  Studley  v.  Boylstori 
Nat.  Bank,  229  U.  S.  523,  30  Am.  B.  R. 
161,  57  L.  Ed.  1313,  33  Sup.  Ct.  806;  Con- 
tinental &  Com.  Trust  &  Sav.  Blank  v.  Chi- 
cago Title  &  Trust  Co.,  229  U.  S.' 435,  30 
Am.  B.  R.  624,  57  L.  Ed.  1268,  33  Sup.  Ct. 
829;  Whitaker  v.  State  Bank  (Sup.  Ot., 
Okl.),  25  Am.  B.  R.  876,  110  Pac.  776.  See 
also  Matter  of  Levi  (D.  C,  N.  Y.),  9  Am. 
B.  R.  176,  121  Fed.  19«;  Matter  of  Semmer 
Glass  Co.  (Ref.,  N.  Y.),  11  Am.  B.  R.  665; 
West  v.  Bank  of  Lahoma,  16  Am.  B.  R.  733, 
16  Okl.  508,  86  Pac.  59;  Matter  of  National 
Lumber  Co.  (C.  C.  A.,  3d  Cir.),  32  Am. 
B.  R.  389,  212  Fed.  928. 

Money  paid  by  a  bank  in  ignorance  of  a 
general  assignment,  having  been  returned  by 
order  of  the  court,  may  be  set  off  against 
the  assignee's  notes.  In  re  Meyer  &  Dickin- 
son (D.  C,  N.  Y.),  5  Am.  B.  R.  593,  107 
Fed.  86. 

Set-off  and  proof  of  balance. — Where  at 
the  suggestion  of  the  president  of  a  bank  in 
which  a  company,  indebted  to  it  upon  certain 
notes,  kept  an  account,  it  was  agreed  that 
he  should  0.  K.  checks  dnawn  against  said 
account,  but  he  did  not  attempt  in  any  way 
to  interfere  with  the  management  of  the 
business  of  the  company  or  seek  to  control  it, 
and  was  not  aware  of  its  insolvency  at  the 
time  the  agreement  as  to  the  checks  was 
made,  the  bank,  upon  the  adjudication  of  the 
company,  may  set  off  its  deposits  against 
the  notes,  and  prove  its  claims  for  the  bal- 
ance. In  re  Medarls-Vine  Carriage  Co.,  15 
Am.  B.  R.  897,  15  Ohio  Fed.  Dec.   223. 

Payment  to  bank  from  deposit  account.— 
Where  bankrupt  had  a  deposit  account  with 
defendant  bank,  payments  of  discounted 
notes,  made  at  the  maturity  of  such  notes 
within  the  four  months'  period  by  bankrupt's 
check  drawn  on  the  deposit  account  and  by 
the  bank  charging  up  the  amounts  due 
against  the  deposit  account  with  bankrupt's 
acquiescence,  did  hot  constitute  prefereTces, 
it  appearing  that  the  deposits  had  been  made 
honestly,  and  wjth  no  intention  of  enabling 
the  bank  to  secuie  an  advantage  over  other 
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is  entitled  to  set  oft'  certain  demand  notes  of  a  bankrupt  where  an  action  is 
brought  by  the  trustee  to  recover  moneys  on  deposit.^**  The  liability  of  a 
depositor  as  an  indorser  on  a  note  held  by  the  bank  may  be  set  off  against 
a  deposit,  although  the  liability  of  the  indorser  did  not  become  absolute  until 
after  the  petition  in  bankruptcy  was  filed.*"  And  so  also  the  amount  of  a 
note  held  by  a  bankrupt  bank  may  be  set  off  against  the  amount  on  deposit  in 
the  bank  to  the  credit  of  the  maker  of  the  note.*^  But  deposits  made  after  the 
petition  against  the  bankrupt  was  filed  belong  to  the  trustee;  the  right  to 
oft'-set  only  applies  to  deposits  in  the  bank  when  the  petition  was  filed, 
although  the  bank  had  no  notice  of  it.*^  A  response  by  a  bank  to  an  order 
of  a  referee  to  show  cause  why  it  should  not  pay  over  to  the  trustee  moneys 
deposited  with  it  by  the  bankrupt  three  days  before  the  filing  of  the  petition 
in  bankruptcy,  that  the  money  was  deposited  without  solicitation  or  agreement 
and  that  at  the  time  of  the  deposit  the  bankrupt  owed  the  bank  on  an  over- 
draft and  on  past-due  notes,  a  certain  amount  which  it  claims  to  off-set  against 
its  :liability  to  the  bankrupt  and  the  trustee,  states  an  adverse  claim  and  a. 
good  plea  to  the  jurisdiction  of  the  referpe  and  the  district  court  summarily 


creditors  in  the  face  of  threatened  insolvency. 
Sttiidley  V.  Boylston  National  B'ank  of  Boston 
(iC.  C.  A.,  1st  Cir.),  29  Am.  B.  B..  64«,  200 
Fed.  249.  •    '     ,      ,  ■        . 

Where  a  bank,  after  it  had  discounted  a 
note  for  a  depositor,  with  knowledge  of  the 
latter's  insolvency,  accumulated  deposits  and 
allowed  other  notes  to  he  protested';'  until 
two  days  before  the  bankruptcy  of  the  de- 
positor, when  the  deposit  being  sufficient  a 
check  was  drawn  to  the  order  of  the  bank 
for  the  amount  of  the  note,  a  preference  was 
effected.  Matter  of  National  Lumiber  Co.  (C. 
C.  A.,  3d  Cir.),  32  Am.  B.  R.  389,  212  Fed. 
928. 

Liability  of  endorsers;  set-off  prior  to 
Itankruptcy. — Where  a  bankrupt  is  con- 
tinually liable  to  a.  baink  as  an  endorser 
on  inimatured  paper  the  "bank  cannot  claim 
that  money  it  applied  in  payment  of  that 
liability' prior  to  bankruptcy  should  operate 
as  a  set-off.  Heyman  V.  Third  National 
Bank  (D.  C,  N.  J.),  32  Am.  B.  E..  716, 
216  Fed.  &»5. 

39.  Steinhardt  v.  Nat.  Park  Bank,  19  Am. 
B,.  R.  72,  120  N.  Y.  App.  iDiv.  255,  105  N.  Y. 
Supp.  23,  revg.  18  Am.  B.  R.  86;  Irish  v. 
Citizens'  Trust  Co.  (D.  C,  N.  Y.),  21  Am. 
B.  R.  39,  163  Fed".  880,  holding  that  the 
right  of  a  bank  to  set  off  overdue  notes  of  a 
depositor  against  his  general  deposit  is  not 
a  lieri  in  the  sense  .of  the  'bankruptcy  act, 
and  may  not  be  exercised  as  to  notes  not  yet 
due. 

Set-off  of  deposit  against  notes. —  In  the 
case  of  Germania  Sav.  Bk.  &  Trust  Co.  v. 
I«*.(C.  C.  A.,  6th  Cir.L  26-  Am.  B.  R. 
23'8,  188  Fed.  287,  the  bankrupt,  prior  to 
bankruptcy,  had  a  deposit  in  claimant  bajik 
am'ounting;to  about  $5,000  and  the  bank  held 
notes  of  the  bankrupt  amounting  to  $20,000. 
-Within  four  months  of  the  bankruptcy,  the 
l>ank,  feeling  itself  insecure,  caused  a  confer- 


ence to  be  had  between  its  attorney  and  the 
attorney  fcir  the  bankrupt.  Thereupon,  the 
bankrupt's  attorney,  not  realizing  the  finan- 
cial condition  pi  the  bankrupt,  proposed  thajt 
the  bankrupt  continue  to  make  deposits,  but 
withdraw  only  up  to  the  amounts  deposited 
after  the  date  of  the  conference,  leaving  the 
amount  already  deposited  intact  until  the 
exact  financial  conditton  could  be  learned. 
Between  the  date  of  said  conference  and  the 
bankruptcy  about  $4,500  more  were  deposited 
which  were  not  withdrawn.  The  bank  claimed 
the  right  to  ofiFset  the  $5,000  and  the  $4,500 
deposits  against  '  the  claim.  The  trustee 
claimed  that  the  $5,Q0O  off  set  amounted  to 
a  preference  and  that  the  $4;50O  deposit  was 
a  deposit  in  trust,  or  special  deposit  as  to 
which  there  could  be  no  off  set.  It  was  held 
that  the  $5,000  off  set  did  not  amount  to  a 
preference,  in  the  absence  of  fraud  or  collu- 
sion; that  the  evidence  as  to  the  conference 
between  the  attorneys  did  not  indicate  fraud 
or  collusion;  and  that  it  was  immaterial, 
und^  68-a  of  the  bankruptcy  act,  that  the 
notei"  upon  which  the  bank's  claim  was  based 
had  not  laatured.  See  also  In  re  Percy  I'oi^d 
Co.  (D.  C,  Mass.),  28  Am.  B.  R.  919,  199  Fed. 
334. 

40.  Set-off   of   note    not   yet  due In   re 

Semmer  Glass  Co.  (C.  0.  A.,  2d  Cir.),  14  Am. 
B.  R.  215,  136  Fed.  77.  In  an  action  by  a 
trustee  to  recover  a  debt  due  the  bankrupt 
estate,  the  defendant  may  plead  as  a  set-oft' 
the  amount  of  a  note  against  the  bankrupt, 
even  though  it  had  not  matured  at  the  date 
ot  adjudication,  but  the  defendant  is  not  en- 
titled to  any  affirmative  judgment  thereon. 
Frank  v.  Mercantile  Nat.  Bank,  14  Am.  B.  R. 
125,  182  N.  y.  264,  74  N.  E.  841. 

41.  In  re  Shults  (D.  C,  N.  Y.),  13  Am.  B. 
R.  84,  132  Fed.  573. 

42.  Toof  V.  City  National  Bank  (0.  C.  A., 
6th  Cir.),  30  Am.  B.  R.  79,  206  Fed.  250. 
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to, determine  the  validity  of  that  claim  under  §  23-b  of  the  bankruptcy  law.** 
The  form  in  which  the  set-oif  is  attained  is  immaterial.** 

h.  Being  in  the  same  right. —  To  be  mutual,  debts  between  parties  mjist  be 
owing  to  and  be  due  in  the  same  rights  and  capacities.*^  Thus,  a  debt  due  one 
as  an  executor  cannot  be  set  off  against  a  debt  due  from  him  individually;** 
a  tenant's  unliquidated  damages  for  the  landlord's  negligence  in  permitting 
water  to  come  upon  the  premises  may  not  be  set  off,  against  the  landlord's 
claim  for  rent;*''  a  pledgee,  after  the  debt  for  which  the  pledge  was  given 
is  paid,  holds  the  property  pledged  in  trust  for  fbe  pledgor  and  cannot  off-set 
against  such  pledgee  another  debt  belonging  to  him  in  his  own  right;**  a 
creditor  of  a  corporation  cannot  set-off  his  lial^ility  for  unpaid  subscriptions 
for  its  stock;*®  a  claim  based  on  individual  promissory  notes  of  a  member  of 
a  bankrupt  firm  cannot  be  set  off  against  a  judgment  recovered  against  the 
claimant  on  behalf  of  such  firm  by  its  trustee  in  a  suit  for  unliquidated  dam- 
ages ex  contractu  f  and,  where  the  ownership  of  the  claim  is  merely  nominal, 
it  cannot  be  set  off  against  a  debt  due  from  such  owner.  ®^  But  the  trustee  in 
bankruptcy  may  set  off  claims  which  have  vested  in  him,  even  though  they 
never  vested  in  the  bankrupt. ^^  It  has  been  held  that  a  claim  for  unliquidated 
damages  for  false  representations,  -inducing  a  contract  for  the  sale  and  delivery 
of  goods,  may  be  set  off  against  a  claim  ,arising  upon  the  contract  of  Sale.^* 
A  surety  who,  by  paying  the  principal's  debt,  has  b^ome  subrogated  to  the 
latter's  rights  may,  of  course,  avail  himself  of  a  set-off  in  favor  of  the  prin- 
cipal.^*    Such  debts  are  in  the  same  right. 


43.  In  re  Gill  (C.  C.  A.,,  8th  Cir.),  36  Am. 

B.  R.  883,  190  Fed.  706. 

44.  Method  of  making  set-off. — ^Whether  a 
bank  chaifges  off  the  d«posit  of  its  customer 
and  applies  it  on  the  indebtedmeas  which  it 
holds  against  the  customer,  or  whether  it 
draws  a  check  in  the  name  of  the  customer 
covering  his  deposit  and  applies  it  as  a  credit 
on  the  indelbtedness,  'or  whether  it  does 
neither  of  these  things,  but  relies  upon  sec- 
tion 68-  of  the  bankruptcy  act  to  do  the  same 
thing  in  effect,  is  immaterial.  Wilson  v. 
Citizens'  Trust  Co.  (D.  C,  Ga.),  37  Am.  'B. 
E.  86,  233  Fed.  697. 

45.  In  re  lesher  &  Son  (D.  C,  Pa.),  25 
Am.  B.  E.  218,  176  Fed. '650,  citing  Collier 
on  B'anlOTuptcy  (7th  ed.),  p.  796;  West  v. 
Pryer,  2  Bang.  N.  C.  455;  Ex  parte  ^jS-iley, 
1  M.  D.  263 ;  Morris  v.  Windsor  Trust  Co. 
(N.  Y.  a.  of  App.),  33  Am.  B.  E.  283,  106 
N,  E.  7193. 

46.  Bishop  V.  Church,  3  Atl.  691.  . 

47.  In  re  Becher  (D.  C,  Pa.),  15  Am.  B. 
E.  228,  139  Fed.  366. 

48.  Morris  v.  Windsor  Trust  Co.  (N.  Y. 
Ct.  of  App.),  33  Am.  B.  E.  283,  106  N.  E. 
768. 

49.  In  re  Goodman  Shoe  Co.  (D.  C,  Pa.), 
3  Am.  B.  E.  200,  96  Fed.  949;  Sawyer  v. 
Hoag,  17  Wall,  610;  Jenkins  v.  Armour,  Fed. 
Cas.  7y260;  In  re  Boyce  Dry  Goods  Co.   (D. 

C,  Mo.),  13  Am.  B.  E.  258,  133  Fed.  100; 
BalHbitt  v.  Eead  (C.  C,  N.  Y.) ,  23  Am.  B.  E. 
254,  173  Fed.  712,  holding  that  bondholders, 
who  are  also  stockholders,  are  not  entitled 
to  set-off  thfe  amount  of  their  bonds  against 
a  claim  established  against  them  in  a  suit  to 
enforce  the  liability  as  stockholders. 


A  dett  due  for  stock  in  a  corporation  can- 
not be  set-off  against  a  debt  due  from  said 
corporation,  not  being  mutual  nor  in  the 
same  ri^ht,  since  the  latter  is  due  from  the 
corporation  in  its  individual  right  while  the 
former  constitutes  a  trust  fulid  for  the  bene- 
fit of  creditors  of  the  corporation.  Matter 
of  Howe  Mfg.  Co.  (D.  C,  Ky.),  27  Am.  B.  E. 
477,  193  Fed.  524,  citing  Collier  on  Bank- 
ruptcy  (8th  ed.),  p.  796. 

50.  In  re  Lesher  &  Son  (D.  C,  Pa.).  25 
Am.  B.  E.  218,  176  Fed.  650,  citing  Collier 
on  Bankruptcy  (7th  ed.),  p.  796. 

Debts  and  credits  not  in  same  right. —  In 
a  suit  bj  a  trustee -in  bankruptcy  of  a  cor- 
poration to  recover  money  alleged  to  have 
been  paid  to  defendant  as  commissions  under 
contracts  invalid  under  section  439  of  the 
New'  York  Penal  Law,  the  defendant  cannot 
set-off  an  indebtedness  growing  out  of  a 
deficiency  judgment  in  an  action  upon  bonds 
of  the  bankrupt  and  also  based  upon  drafts 
accepted  and  paid  by  the  defendant  for  ac- 
count of  the  bankrupt,  because  such  indebt- 
edness is  not  in  the  same  right  and  does  not 
fall  within  the  provisions  of  section  68  of  the 
bankruptcy  act.  Palmer  v.  Doull  Miller  Co. 
(D.  C,  N.  Y.),  37  Am.  B.  E.  617,  233  Fed. 
309. 

51.  In  re  Lane,  Fed.  Casi  8,043.  Compare 
Boyd  V.  (Mangles,  16  Meea.  &  W.  336. 

52.  In  re  Crystal,  etc.  I>.  C,  Vt.),  4  Am. 
B.  E.  Sfi,  104  Fed.  2615. 

53.  In  re  Harper  (D.  C,  N.  Y.),  23  Am. 
B   E.  918,  175  Fed.  412. 

54.  Compare  Bankr.  Act,  §§  16  and  57-i. 
See  also  In  re  Bingham  (D.  C,  Vt.),  2  Am. 
B.   E.   223,   94   Fed.   796;    Morgan   v.   Wor- 
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i.  Joint  and  several  claims. —  Here  the  general  rule  is  that  a  joint  claim,  as 
that  of  a  partnership,  cannot  be  set  off  against  the  debt  of  one  of  the  individuals 
jointly  claiming.^®  The  reason  for  this  is  that  the  individual  partner  should 
not  in  justice  to  his  associates,  be  permitted  to  pay,his  debts  out  of  partnership 
property.  The  copartnership  estate  is  separate  and  distinct  from  the  indi- 
vidual estates  of  the  partners ;  so  where  a  bankrupt  partnership  owes  its  cred- 
itor a  certain  amount,  and  such  creditor  owes  one  of  the  partners  a  less  amount, 
the  debts  are  not  mutual,  and  there  may  be  no  off-set.^®  A  further  exception 
is  stated  in  a  case,^^  where  the  joint  credit  was  given  on  account  of  a  separate 
debt,  this  being  strictly  an  instance  of  "mutual  dealing."®^ 

j.  Waiver  of  set-off. —  If  a  creditor  proves  his  debt,  without  claiming  set-off, 
he  will  generally  be  deemed  to  have  waived  it."®  And  if  he  accepts  dividends 
on  composition  without  invoking  his  right  of  set-off;  he  will  not  be  permitted 
to  set  up  his  claiin  as  a  defense.*'*  At  the  same  time,  inadvertence  or  mistake 
is  usually  a  sufficient  excuse  for  leave  to  withdraw  and  amend.  There  are 
no  cases  under  the  present  law  yet  reported.®^ 

k.  Practice. —  This  section  seems 'to  contemplate  that,  if  a  creditor's  claim 
against  the  bankrupt  is  greater  than  the  bankrupt's  claim  against  him,  he 
shall  only  prove  for  the  balance;  and  if  the  creditor's  claim  is  less  than  the 
bankrupt's  claim  against  him,  the  time  for  a  set-off  would  seem  to  be  when 
the  creditor  is  sued,  and  the  place  the  forum  in  which  the  suit  is  brought.'^ 
JWhere  a  creditor  files  a  proof  of  claim,  the  burden  of  proof  is. upon  the  trustee 
to  establish  a  counterclaim  thereto.** 

II.  WHEN  NOT  ALLOWED, 
a.  Not  provable  against  the  estate. —  Subdivision  1  of  subsection  h  requires 
the  debt,  sought  to  be  set  off  or  counterclaimed,  to  be  provable  against. the 
bankrupt's  estate.**    There  is  a  difference  between  the  former  and  the  present 

dell  ((Sup.  Ct.,  Mass.),  6  Am.  B.  R.  167,  178  for  money  borrowed,  although  one  of  the 
Mass.  3S0,  59  N.-E.  1037.  notes  given  for  the  money  borrowed  was  en- 
Set-off  hy  surety  of  pajrment  on  princi-  dbrsed  by  the  individual  partners,  as  the 
pal's  debt.— In  the  case  of  In  re  Dillon  (D.  debts  are  not  "mutual,"  within  the  meaning 
C,  Mass.),  4  Am.  B.  E.  63,  66,  100  Ped.  627,  of  this  section. 

the  judge  said:     "The  right  of  set-off,  how-  57.  In  re  Crystal,  etc.,  Co.   (D.iC,  Vt.),  4 

ever,   may  not   depend   altogether   upon  the  Am.  B.  R.  95,  104  Fed.  265;  Gray  of  RoUo, 

form  required  in  proving  the  debt.     A  delbt  18  Wall.  629,  21  L.  Ed.  927,  holding  that  a 

provable  only  in  the  name  of  A  may  perhaps  separate  debt  cannot  Ibe  set-off  against  a  joint 

be  availed  of  in  set-off  by  B.     To  hold  this  detat  in  bankruptcy  unless  growing  out  of  a 

would  not   contravene  the  language  of  the  transasction  or  under  circumstances  estaiblish- 

present   act.     T%e  rule  that   a   surety  may  ing  that  the  joint  credit  had  been  given  on 

generally  set-off  a  payment  made  on  his  prin-  account  of  a  separate  defbt. 

cipal's  debt  against  his  debt  due  to  the  prin-  58.  These  words  occur  in  the  English  sec- 

cipal  does  not  seem  to  be  based  upon  the  tion  on  set-off. 

technical  form  of  proof,  but  upon  broad  prin-  59.  Russell  v.  Owen,  6il  Mo.  185. 

ciples  applicable  generally  in  bankruptcy."  60.  Oumberland  Grlass  Mfg.  'Co.  v.  De  Witt, 

55.  Gray  v.  RoUo,  18  Wall.  629;  Ex  parte  236  U.  S.  288,  34  Am.  B.  E.  723,  59  L.  Ed. 
Twogood,  11  Ves.  5:16;  Ex  parte  Caldicott,  2'5  583,  3S  Sup.  Ct.  37t. 

Ch.  D.  716.    lA  debt  due  from  a  'bankrupt  to  61.  Oases  under  the  law  of  1876  are:  Hunt 
an  individual  /partner  of  ajolvent  firm  can-  v.  Holmes,  Fed.  Cas.  6,890;  Bfown  v.  Farm- 
not  be  set-off  against  a  delbt  due  to  the  estate  ers'  Bank,  6  Bush  (Ky.) ,  198';  Standard  Oil 
from  the  partnership.     In  re  Shults   (D.  C.,  Co.  v.  Hawkins,  74  Fed.  395. 
N.  Y.),  13  Am.  B.  R.  84,  132  Fed.  573.  62.  In  re  Lesher  &  Son   (D.  C,  Pa.),  '25 

56.  Tucker  v.  Oxley,  5  lOranch,  34.  See  Am.  B.  R. '218,  a76  Fed.  6'50,  citing  Collier  on 
Matter  of  JSTeaderthal  (C.  C.  A.,  2d  Cir.),  34  Biahkruptcy  (7th  ed.),  p.  796. 

Am.  B.  R.  54)2,  225  Fed.  38,  revg.  33  Am.  B.  63.  In  re  Harper  (D.  C,  N.  Y.),  23  Am.  B. 

R.  152,  holding  that  money  due  to  an  indi-  R.  918,»176  Fed.  412. 

vidua!'  partner  under  the  will  of  his  mother  64.  Debt   must  be   provable  —  In  re  Har- 

cannot  be  set-off  against  an  indebtedness  of  per   (D.  C,  N.  Y.),  23  Am.  B.  R.  918,  931, 

the  bankrupt  firm  to  the  estate  of  the  mother  176  Fed.  412,- the  judge  said:     "  This  is  not 
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law  here,  which  has  given  rise  to  some  speculation.^®  Formerly,  to  entitle 
to  set-oft',  a  debt  must  haye  been  "  provable  in  its  nature ;"  now',  it  must  be 
"provable."  Under  the  law  of  1867,  it  was  held  that  a  debtor  of  the  estate 
holding  a  claim  on  which  he  had  attempted  to  secure  a  preference  might  still 
use  it  as  a  set-off,  because  it  was  provable  in  its  nature.'^"  The  distinction 
seems  rather  tenuous.  Thus,  under  the  present  law,  which  denies  allowance 
to  claims  whose  owners  have  been  preferred,  the  word  "provable"  was  held 
to  mean  the  same  as  "provable  in  its  nature"  and,  the  case  being  one  of 
mutual  credit,  the  set-off  was  allowed,  in  spite  of  a  preference  making  it 
technically  not  provable."'''  Subject,  however,  to  exceptions  based  on  equitable 
principles  like  those  applied  in  Morgan  v.  Wordell,  supra,  the  general  rule 
is  that  no  claims  tainted  with  a  preference  may  -be  asserted  by  way  of  set-off, 
except  those  within  the  terms  of  §  60-e.  The  lattei  is  new.  It  has  already 
been  discussed;** 

b.  Purchased  after  bankruptcy  or  within  four  months  before. —  (1)  Is 
OENERAL. — 'Subdivision  2  of  subsection  h  prevents  the'set-off^or  counterclaim 
of  a  claim  which  was  acquired  after  the  filing  of  the  petition,  or  withiii  four 
months  before, such  filing,  "with  a  view  to  such  use  and  with  knowledge 
or  notice  that  such  bankrupt  was  insolvent,  or  had  committed  an  act  of 
bankruptcy."  This  clause  differs  from  that  in  the  law  of  I86Y  only  in 
denying  set-off  to  claims , purchased  within  the  four  months'  period;  this  that 
law  did  not  do.  The  necessity  of  the  rule  is  apparent.  The  doctrine  of 
set-off  would  foster  preferences  of  the  worst  kind,  if  a  well-informed  debtor  of 
an  insolvent  could  buy  up  .claims  against  .him  either  within  four  months  of 
the  bankruptcy  or  after  the' filing  of  the  petition.  For  instance,  if  property 
was  sold  by  the  bankrupt  within  the  four  months'  period  to  one  of  his  cred- 
itors, partly  for  cash  and  partly  on  credit,  the  amount  due  on  the  sale  should 
not  be  offset  against  the  creditor's  elaiin  against  the  estate.'®  This  provision 
prevents  the  set-off,  against  the  amount  due  by  a  bankrupt  to  a  creditor,  of 
orders  issued  by  employees  of  such  creditor  within  the  four  months'  period 
directing  the  payment  of  a  part  of  the  wages  earned  by  them  on  account  of 

a  limitation  or  restriction  on  the  right  of  the  be  one  of  a  character  provaWe  in  bankruptej' 
trustee  to  set  up,  jjrove,  and  use  any  claim  in  case  the  one  liaible  thereon  had  been  ad- 
he  has  and  which  he  may  enforce  against  a  judicated  a  ihankrupt." 

creditor  of  the  bankrupt  presenting  a  claim  65.  See  In  re  Dillon  (D.  C,  Mass.),  4  Am. 

against  the  estate  he  represents,  provided  it  B.   R.   63,   100  Fed.  627,  in  which  case  the 

be  a  '  deibt '  owing  by  such  creditor  to  the  court  said :    "  The  language  of  the  different 

bankrupt  estate  within  the  meaning  of  sec-  statutes  of  bankruptcy  doubtless  differs,  and 

tion  '6'8-a.     The  plainly  disclosed  ^policy  of  the  provision  of  section  6&-b  of  the  act  of 

the  Act  is  that  where  a  person  is  indebted  to  1898,  that  a  set-off,  to  be  allowed,  must  be 

the  bankrupt  estate,  and  the  trustee  seeks  provable  against  the  estate,  is  not'  found  in 

to  enforce  the  indebtedness,  the  debtor  to  the  all  bankrupt  acts,  and  apparently  was  not 

estate  may  set  up  as  an  off-set  or  counter-  the  law  under  the  Act  of  1800   .    .         The 

claim   only   such   just   denuands   as   he  has  ri^ht   of   set-off,   however,   may  not   depend 

against  the  estate  which  are  provable  in  bank-  altogether  upon  the  form  required  in  prov- 

ruptcy  as  a  claim  against  the  estate    ...  ing  the  debt.     A  debt  provable  only  in  the 

The  debtor  is  limited  to  claims  provable  in  name   of  A  may  perhaps   be   availed  of  in 

bankruptcy.     There  is  no  provision  or  sug-  set-off  by  B." 

gestion  in  the  Act  that  a  claim  against  a  66.  Clark  v.  Iselin,  21  Wall   360 

creditor  of  the  bankrupt  in  the  hands  of  the  67.  Morgan  v.  Wordell   (Mass    Sup    Ct  ) 

trustee,  and  which  came  to  him  by  operation  6  Am.  B.  R.  167,  78  Mass.  350.     Compare  In 

of  law  on  his  appointment,  cannot  be  used  as  re  Kingsley,  Fed.  €as.  7  819 

an  off-set  to  or  counterclaim  against  the  claim  68.  See  under  iSeotion'sixty  of  this  work 

of  such  creditor  of  the  bankrupt  eslmte,  un-  69.  In  re  White   (C.  C  A     7th  Cir  )     24 

less  such  claim  in  the  hands  of  the  trustee  Am.  B.  E.  197,  177  Fed.  194' 
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supplies  furnished  by  the  bankrupt.™  The  mere  fact  of  insolvency  or  ijiere 
knowledge  of  such  insolvency  is  not  alone  sufficient  to  take  away  a  bank's  right 
of  set-off.^^ 

(2)  "  With  a  view  to  such  use  and  with  knowledge,"  etc. —  The  words 
here  were  not  in  the  original  law  of  1867.''^  The  idea  expressed  by  the 
words  "with  a  view  to  such  use"  was  incorporated  by  the  amendatory  act 
of  1874,  but  only. as  to  involuntary  cases;  the  words  "with  knowledge  or 
notice,"  etc.,  to  the  end  of  the  subsection,  are  new.  The  use  of  the  conjunc- 
tion "  and  "  should  be  noted ;  those  opposing  a  claim  to  set-off  on  the  ground 
specified  in  subdivision  2  must  show,  not  only  its  purchase  within  the  time 
specified,  but  that  such  purchase  was  with  a  view  to  its  use  as  a  set-off  and 
with  knowledge  or  notice  that -the  bankrupt  was  insolvent,  or  had  committed 
an  act  of  bankruptcy.'^^  Such  proof  will  not  be  difficult  if  the  purchase  ante- 
dates the  bankruptcy;  it  may,  if  within  the  four  months'  period.  The  cases 
under  the  former  should  be  read  with  the  date  of  the  amendatory  act  of  1874 
carefully  in  mind.''* 


70.  Western  Tie  &  Timiber  Co.  v.  Brown, 
196  U.  S.  502,  13  Am.  H.  R.  447,  49  L.  Ed. 
571,  25gup.  Ct.  339. 

71.  MSitter  of  Wright  Dana  Hardware  Co. 
(C.  C.  A.,  2d  Cir.),  31  Am.  B.  E.  816,  212 
Fed.  397,  modg.  31  Am.  B.R.  192,  207  Fed. 
636.  As  said  in  Studley  v.  Boylston  JSTiational 
Bank,  22©  U.  S.  SBS,  30  Am.  B.  R.  161,  S7'  L. 
Ed.  1313,  33  iSaip.  Ct.  806,  "  there  is  nothing 
in  the  statute  which  deprives  a  bank,  with 
whom  an  insolvent  is  daing  business,  of  the 
rights  of  any  other  creditor  taking  money 
without  reasonable  cause  to  believe  that  a 
preference  will  result  from  the  payment.  The 
bankruptcy  act  contemplates  that  hy  remain- 
ing in  business  and  at  work  an  insolvent  may 
become  able  to  pay  off  his  debts.  It  does  not 
prevent  him  from  continuing  to  trade,^  de- 
positing T"oney  in  bank,  drawing  checks'  and 
paying  debts  as  they  mature,  either  to  his 
own  bank  or  any  other  creditor.  It  does  pro- 
vide, however,  that  if  bankruntcy  ensues  all 
payments  thus  made,  within  the  four  months' 
period,  miav  be  recovered  by  the  trustee,  if 
the  creditor  had  reasonable  cause  to  believe 
that  a  preference  would  be  thereby  effected." 


72.  InreCityBanTc,  Fed.  Cas.  2,742.  Com- 
pare Hitchcock  V.  Eiollo,  Fed.  Cas.  6j5'35. 

73.  iSee  Tomlinson  v.  Bank  of  Lexington 
(C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  632,  146 
Fed.  S24;  Mason  v.  Herkimer  Co.  Bank  (C. 
C.  A.,  2d  Cir.),  22  Am.  B.  R.-733,  172  Fed. 
529,  revg.  21  Am.  B.  R.  flS. 

Burden  of  proof.^ — Where  a  claim  made  np 
and  based  upon  a  certifi.c?ite  of  deposit  issued 
by  the  bankrupts,  engaged  in  the  business  of 
private  bankers,  payable  to  the  order  of  the 
claimaint's  wife  and  assigned  to,  him,  is 
sought  to  be  used  as  an  off-set  against  his 
indebtedness  to  the  bank  when  it  closed  its 
doors,  the  burden  of  showing  that  the  certifi- 
cate was  transferred  before  the  bank  sus- 
pended payment  and  without  knowledge  of  its 
insolvency  is  upon  the  claimant.  In  re 
Shults  (D.  C,  N;  Y;),  14  Am.  B.  R.  278,  135 
Fed.  fi23. 

74.  Hovey  v.  Insurance  Co.,  Fed.  'Cas. 
6,743;  Hunt  v.  Holmes,  Fed.  Cas.  6,890;  In 
re  Perkins,  Fed.  Cas.  10,982 ;  Bashore  v. 
Rhodes,  16  N.  B.  R.  72.  Compare  also  Smith 
v.  Hill,  8  Gray,  572;  gtnith  v.  Brinkerhoff, 
6  N.  Y.  3015;  also  the  numerous  English 
cases  on  the  same  subject. 
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POSSESSION  OF  PROPERTY. 

§  69.  Possession  of  Property. —  a  A  judge  may,  upon  satisfactory 
proof,  by  affidavit,  that  a-  bankrupt  against  whom  an  involuntary 
petition  has  been  filed  and  is  pending  has  committed  an  act  of  bank- 
ruptcy, or  has  neglected  or  is  neglecting,  or  is  ab.out  to  so  neglect 
his  property  that  is  has  thereby  deteriorated  or  is  thereby  deterio- 
rating or  is  about  thereby  to  deteriorate  in  value,  issue  a  warrant  to  the 
marshal  to  seize  and  hold  it  subject  to  iujth.Qr  orders.  Before  such 
warrant  is  issued  the  petitioners  applying  therefor  shall  enter  into  a 
bond  in  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as 
he  shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such 
damages  as  he  shall  sustain  in  the  event  such, seizure  shall  prove  to 
have  been  wrongfully  obtained.  Such  property  shall  be  released,  if 
such  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by  the 
judge,  with  such  sureties,  as  he  shall  approve,  conditioned  to  turn 
'over  such  property,  or  pay  the  value  thereof  in  money  to  the  trustee, 
in  the  event  he  is  adjudged  a  bankrupt  pursuant  to  such  petition. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  40,  R.  S.,  §  5024. 

In  Eng.:     Act  of  1883,  none. 
Cross-references:     To  the  law:     Jurisdiction  of  court  to  appoint  marshal  to  take  custody 
of  property,  §  2(3). 
Bond,  to  be  filed  upon  application  to  take  possession  of  property,  §  3-e 
Referee  to  exercise  power  of  judge  in   respect  to  taking  possession  of  property, 
§  38-a(3). 
To  the  General  Orders:     Indemnity  for  expenses  of  marshal,  X. 

Accounts  of  marshals,  with  vouchers,  XIX. 
To  the  Forms:     Special  warrant  tojnarshal  to  take  possession  of  property,  No.  8. 
Bond  of  petitioning  creditor.  No.  9;  hond  to  marshal,  No.  10. 
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§  69.]  Seizuke  op  Baitkeupt's  Peopbety.  1103 

I.  SEIZURE  OF  BANKRUPT'S  PROPERTY. 

a.  Cross-references.— The  value  of  this  section  is  not  apparent;  §  3-e,  in 
connection  with  §  2  (3)  and  §  2  (15),  is  much  broader.'  It  is  difficult  to 
conceive  of  a  case  within  the  terms  of  §  69  which  is  not  also  within  those 
of  the  sections  just  mentioned.  Further,  a  seizure  under  this  provision  can 
be  authorized  only  by  the  judge,  save  in  the  contingency  stated  in  §  38-a  (3) ; 
while,  under  the  earlier  sections,  property  may  be  taken  possession  of  by 
a  receiver  acting  under  the  order  of  a  referee.  A  similar  practice  was  author- 
ized by  the  law  of  1867  ;^  it  included  the  arrest  and  detention  of  the  debtor, 
but  did  not  authorize  the  court  to  release  the  property  to  him  on  filing  a 
new  bond. 

b.  Scope  of  section. —  The  section  divides  itself  naturally  into  three  parts: 
(1)  the  authority  to  seize  on  a  showing  of  specified  facts,  (2)  a  provision  as 
to  the  bond  to  be  given  and  its  conditions  and  (3)  a  provision  permitting 
the  bankrupt  to  regain  possession  on  filing  a  similar  bond.  'A  creditor 
desiring  to  "seize  property  under  this  section  must  satisfy  the  judge  that  an 
alleged  involuntary  bankrupt  either  (1)  has  committed  an  act  of  bankruptcy, 
or  (2)  has  so  neglected  or  is  so  neglecting,  or  is  about  so  to  neglect  his 
property  that  it  has  deteriorated  or  is  deteriorating  or  will  deteriorate  in 
value.  If  so,  on  a  specified  bond  being  filed,  the  judge  must  issue  the 
warrant  to  the  marshal,  but  not  to  another;  and  the  marshal  must  seize  and 
hold  the  property  subject  to  further  orders.  The  application  may  be  made 
only  in  involuntary- cases,  but  not  before  the  bankruptcy  petition  is  filed 
or  after  the  adjudication.*  The  remedy  is,  therefore,  provisional.  Its  pur- 
pose is  clearly  to  prevent  deterioration  or  waste  in  the  often  long  interval 
between  the  filing  of  an  involuntary  petition  and  an  adjudication  or  dismissal. 

c.  Bond  of  petitioning  creditors. —  It  is  the  obvious  purpose  of  this  section 
and  of  §  3-e  to  require  indemnity  to  be  given  to  an  alleged  bankrupt  before 
his  property  shall  be'  seized  or  taken  from  his  possession  in  behalf  of  the 
petitioning  creditor  or  creditors  before  there  has  been  an  adjudication.  With- 
out such  indemnity  a  person  not  a  bankrupt,  or  who  has  committed  no  act  of 
bankruptcy,  would  not  be  adequately  protected.  Upon  a  dismissal  of  the 
petition  for  his  adjudication  he  could  in  an  extreme  case  probably  mainta,in 
an  action  for  malicious  prosecution  and  recover  in  such  action  incidentally 
such  damages  as  he  may  have  sustained  by  the  loss  of  the  use  of  his  property 
pending  its  restitution  to  him  by  the  marshal.  It  would  also  be.  open  to  him 
to  apply  to  the  court  and  obtain  an  order  directing  a  restitution  of  his  prop- 
erty to  him.  It  is  the  purpose  of  this  provision  to  spare  him  the  expense  and 
trouble  of  seeking  either  of  these  remedies,  by  requiring  the  party  or  parties 
who  seek  to  dispossess  him  of  his  property  in  advance  of  an  adjudication  to 
furnish  him  with  a  security  adequate  for  his  complete  protection.*  Before  a 
warrant  is  issued  the  creditors  petitioning  therefor  must  give  a  bond  in  an 
amount  and  with  such  sureties  as  may  be  required  by  the  judge,  to  indemnify 
the  bankrupt  for  "  such  damages  as  he  shall  sustain  in  the  event  such  seizure 
shall  prove  to  have  been  wrongfully  obtained."     The  words  here,  unlike  the 

1.  See  under  iSection  Three  of  this  work.  whom  an  involuntary  petition  has  been  filed 

a.  Act  of  1867,  §  40,  E.  S.,  §  5924.  and  is  pending." 

3.  This  follows  from  the  words  "against  4.  Matter  of  Hafl   (C  C.  A.,  2d  Cir.),  13 

Am.  B.  R.  '354,  13i5  Ped.  742. 
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section  itself,  are  somewhat  broader  than  those  employed  in  §  3-e.-  It  is 
thought  that  they  mean  substantially  the  same  thing.  "Damages"  doubtless 
includes  "costs"  and  " expenses." °'  The  discretion  given  the  judge  as  to  the 
sureties  is  no  more  than  is  allowed  hiiii  by  general  ^statutes.® 

d.  Bonding  the  property  back. —  This  is  equivalent  to  the  reclaimer  of  a 
defendant  in  replevin.  The  judge  has  like  discretion  as  to  the  amount  of 
the  bond  and  the  sureties.  The  condition  of  the  bond  is  specified  in  the 
statute.'' 

e.  Remedy  where  property  is.  claimed  by  a  third  person. —  Manifestly,  this 
section  applies  only  to  cases  where  the  property  is  physically  in  the  posses- 
sion of  the  bankrupt  or  his  agent.^  The  remedy  is  summary,  as  is  that  where 
a  bankrupt,  after  adjudication,  refuses  to  turn  over  property  to  his  trustee.® 
But,  where  the  property  is  held  adversely,  even  if  fraudulently,  the  usual 
remedy  of  a  plenary  suit  must  be  resorted  to.^"  This  does  not  exclude  the 
provisional  remedy  of  injunction  in  cases  where  such  a  remedy  is  essential 
until  an  officer  representing  the  court  and  the  creditors  can  bring  such  suit. 

f.  The  marshal's  liability. —  The  marshal  must  decide  what  is,  and  what  is 
not,  the  property  of  the  bankrupt.     If  he  seizes  the  property  of  another,  he 


5.  A  claim  fot  damages  under  section  69-a, 
for  a  wrongful  seizure  of  the  bankrupt's 
property,  is  properly  dismissed,  where  a 
judgment  has  already  been  awarded  against 
the  petitioning  creditors  and  obligors  upon 
the  bonds  filed  in  iheiir  behalf,  as  provided 
by  section  3-e,  'for  counsel  fees,  costs,  dis- 
bursements and  expenses,  incurred  in  the 
proceedilig.  Nixon  v.  Fidelity  &  Deposit  lOo. 
of  Maryland  (C.  C.  A.,  9th  Cir.),  18  Am. 
B.  E.  174,  150  Fed.  974. 

6.  See  under  Section  Three  of  this  work. 

7.  lOompare  In  re  Harthill,  Fed.  Oas.  6,1«1. 

8.  ISee  In  re  Hammond  (D.  C.,  Mass.),  3 
Am.  B.  E.  466,  474,  98  Fed.  84S;  In  re 
Ward  ('D.  lO.,  Mass.),  5  Am.  B.  E.  '215,  104 
Fed.  985;  Btyan  v.  Bernheimer,  181  XJ.  S. 
188,  5  Am.  B.  E.  623,  629;  In  re  Moody 
(D.  C,  la.),  12  Am.  B.  E.  718,  721,  131 
Fed.  525. 

The  filing  of  a  petition  in  bankruptcy 
does  not  confer  summary  jurisdiction  over 
property  transferred  to  and  in  possession  of 
a  trustee  for  creditors^  Morning  Telegraph 
Pub.  Co.  V.  Hutchinson  Co.  (Sup.  Ct.,  Mich.) , 
17  Am.  B.  E.  4215,  146  Mich.  38. 

Seizure  of  property '  claimed  by  third  per- 
son unauthorized. — ^"Section  69  is  intended 
to  authorize  the  court  to  prevent  the  waste, 
deterioration,  or  loss  of  the  bankrupt's  prop- 
erty in  his  ^possession,  pending  the  hearing 
on  the  ■petition  for  adjudication,  but  it  is 
not  intended  to  authorize  the  taking  away 
from  third  parties  property  to  which  they 
assert  title"  Thus,  a  warrant  should  not 
be  issued  to  seize  property  claimed  by  virtue 
of  a  chattel  mortgage  and  possessed  prior  to 
the  filing  of  the  petition.  In  re  Eodcwood 
(D.  C,  la.),  1  Am.  B.  R.  272,  91  Fed.  368. 
A.  warrant  directing  the  marshal  to  seize 
property  in  the  possession  of  third  persons, 
under  claim  of  title,  is  wholly  unauthorized 
by  the  (bankruptcy   act,  even   though   it   is 


claimed  that  the  party  holding  the  property 
received  it  Ijy  a  transfer  which  is  voidable 
or  null  under  the  act.  In  re  Kelly  (D.  C., 
Tenn.),  1  Am.  B.  E.  306,  91  Fed.  504. 

9.  In  such  a  case,  a  recusant  bankrupt  is, 
however,  reached  by  contempt  process. 

10.  See,  generally,  under  Section  TVenty- 
three  of  this  work.  Note  also  the  method  of 
avoiding  preferences  and  fraudulent  trans- 
fers considered  under  Sections  Sixty,  Sixty- 
seven  and  Seventy.  All  these  remedies  ar6 
generally  availalble  only  after  adjudication. 

Property  in  possession  of  marshal. — Where 
the  marshal,  under  the  order  of  the  bank- 
ruptcy court  directing  him  to  seize  the  estate 
of  the  bankrupt,  peacably  and  quietly  be- 
comes possessed  of  property  as  the  property 
of  the  bankrupt,  although  the  latter  was 
holding  it  merely  as  the  agent  for  his  mort- 
gagee, whose  mortgage  is  on  record,  but  of 
which  the  marshal  had  no  actual  notice  at 
the  time,  the  court  will  not  turn  over  the 
property  so  seized  by  the  marshal  to  the 
mortgagee  claimant.  In  re  Bender  (D.  C, 
Ark.),   5  Am.   B.  E.  '632,   106   Fed.  «73. 

Property  held  adversely.— In  Matter  of 
Andre  ('O.  C.  A.,  Zd  Cir.),  13  Am.  B.  E. 
132,  135,  618  '0.  IC.  A.  374,  the  court,  in  con- 
struing sections  2  and  '69,  said:  "We  con- 
clude that  it  is  only  in  cases  in  which  the 
property  of  the  bankrupt  is  in  the  possession 
of  a  party  not  an  adverse  claimant  that 
the  courts  of  bankruptcy  have  authority  un- 
der these  sections  to  interfere  with  it  unless 
the  adverse  claimant  chooses  to  consent,  but 
that  these  courts  have  jurisdiction  to  enter- 
tain proceedings  to  ascertain  whether  there 
is  an  adverse  claimant  and  that  the  mere 
refusal  of  a  person  in  possession  to  surrender 
the  property  does  not  constitute  him  an  ad- ' 
verse  claimant." 

Where,  prior  to  his  adjudication  in  bank- 
ruptcy, an  insolvent  debtor  had  made  a  gen- 


§  69.]  Seizuee  by  Marshal;  Liability.  1105 

is  liable  to  tliat  other.^^    It  is  elementary  that  his  warrant  is  not  operative 
outside  of  his  district. 

g.  Practice. —  This  remedy  will  rarely  be  resorted  to.  The  requirement  of 
a  bond  against  damages  will  halt  most  petitioning  creditors.  Besides,  there 
are  the  equivalent  remedies  of  a  receiver  or  an  injunction,  or  the  two  com- 
bined.^ When  resort  is  had  to  it,  the  practice  is  simple.  The  applica- 
tion is  made  by  motion  based  on  affidavits,  usually  accompanying  and  per- 
haps referring  to  the  involuntary  petition,  but  always  separate  and  distinct 
from  such  petition.^*  The  affidavits  should  be  positive  in  their  averments, 
not  mere  statements  of  opinions  or  conclusions,  and  establish  all  the  essential 
facts.^*  In  short,  they  should  amount  to  a  proven  prima  facie  case.  The 
form  of  the  bond  is  suggested  by  Form  ^o.  10,  though  the  latter  is  intended 
for  use  by  the  alleged  bankrupt  in  reclaiming  the  property.  It  is  thought  that 
affidavits  for  the  justification  of  sureties  should  be  added ;  this,  that  the  court 
may  be  satisfied  as  to  their  responsibility  without  further  inquiry.  A  surety 
company  bond  can  be  used.  If  the  affidavits  and  bond  are  sufficient,  the  war- 
rant issues  in  the  form  prescribed  by  Form  'No.  8. '  The  procedure  thereafter 
is  the  same  as  that  on  any  seizure  by  a  Federal  marshal.  A  marshal  of  seizure 
will  not  be  issued  under  this  section  except  upon  a  compliance  with  all  the  • 
conditions  prescribed  therein ;  there  can.  therefore,  be  no  waiver  of  the  required 
affidavits  and  bond.^®  The  alleged  bankrupt  has  two  remedies;  to  move  to 
vacate  the  warrant  on  the  insufficiency  of  the  affidavits  or  bond,  or  both,  or  to 
reclaim  the  property  by  filing  a  new  bond.  The  latter  method  is  more  direct 
and  is  usually  followed.^® 

eral  assignment  for  the  benefit  of  Ms  cred-  or  in   equity.     In   re   Albraham    (C.   C   A., 

iters  and  subsequent  to  the  filing  of  a  peti-  5th  'Cir.),  '2  Am.  B.  E.  2e6,  93  Fed.  967. 

tion  in  bankruptcy  against  the  assignor,  the  11.  In   re  Miller,   Fed.  Cas.   9,913-;    In  re 

assignee  had  sold  the  property  of  the  bank-  Marks,  Fed.  Cas.  9,096 ;  Marsh  v.  Armstrong, 

rupt,  and  where,  upon  the  petition  of  cred-  20  Minn.   81.     This   doctrine   is   subject  to 

itors  of  the  bankrupt,  the  court  of  bankruptcy  exceptions.     In  re  Vogel,  Fed.  Oas.   16,982; 

issued    an   order   directing  the   marshal   to-  In  re.  Havens,  Fed.  Cas.  6,230. 

seize  the  property  so  sold,   and  granted   a  12.  Compare  Blake  v.   Valentine    (D.   C, 

rule  directing  the  purchaser  to  appear  hef ore  Cal.),  1  Aim.  B.  R.  372,  89'  Fed.  691.     See 

the  court  and  prove  his  title  to  such  prop-  also,  generally,  §  2(3)    (IS)  and  §  11-a,  ante. 

erty,  it  -was  held  that  the  court  of  bank-  13.  In  re  Kelly   (D.  C,  Tenn.),  1  Am.  B. 

ruptcy  did  not  have  jurisdiction  by  a  sum-  E.  306,  91  Fed.  504. 

mary   proceeding  to   order   the   marshal   to  14.  Id. 

seize  the  property.     The  proper  proceeding  15.  In  re  Sarsar.(D.  C,  Tenn.),  9  Am.  3. 

in  such  a  case  is   a  plenary  action   at  law  R.  5'76,  120  Fed.  40. 

16.  See  Form  No.  10. 
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TITLE  TO  PROPERTY 

§  70.  Title  to  Property. — a  The  trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and  qualification,  and  his  successor  or  suc- 
cessors, if  he  shall  have  one  or  more,  upon  his  or  their  appointment' 
and  qualification,'  shall  in  turn  be  vested  by  operation  of  law  with  the 
title  of  the  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt, 
except  in  so  far  as  it  is  to  property  which  is  exempt,  to  all  (1)  doeti- 
ments  relating  to  his  property;  (2)  interests  in  patents,  patent  rights, 
copyrights,  and  trade-marks;  (3)  powers  which  he  might  have  exer- 
cised for  his  own  benefit,  but  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  transferred  by  hini  in  fraud  of 
his  creditors;  (5)  property  "v^^hich  prior  to  the  filing  of  the  petition 
'he  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him:  Provided, 
That  when  any  bankrupt  shall  have  any  insurance  policy  which  has 
a  cash  surrender  value  payable  to  himself,  his  estate,  or  personal 
representatives,  he  may,  "within  thirty  days  after  the  cash  surrender 
value  has  been  ascertained  and  stated  to  the  trustee  by  the  com- 
pany issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so 
ascertained  and  stated,  and  continue  to  hold,  own,  and  carry  such 
policy  free  from  the  claims  of  the  creditors  participating  in  the 
distribution  ,  of  his  estate  under  the  bankruptcy  proceedings,  other- 
wise the  policy  shall  pass  to  the  trustee  as  assets;  and  (6)  rights 
of  action  arising  upon  contracts  or  from  the  unlawful  taking  or 
detention  of,  or  injury  to,  his  property. 

b  All  the  real  and  personal  property  belonging  to  bankrupt  estates 
shall  be  appraised  by  three  disinterested  appraisers;  they  shall  be 
appointed  by,  and  report  to,  the  court.  Real  and  personal  property 
shall,  when  practicable,  be  sold  subject  to  the' approval  of  the  court; 
it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court 
for  less  than  seventy-five  per  centum  of  its  appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which  has  been  sold, 
as  herein  provided,  shall  be  conveyed  to  the  purchaser  by  the 
trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge  revoked, 
the  trustee  shall,  upon  his  appointment  and  qualification,  be  vested 
as  herein  provided  with  the  title  to  all  of  the  property  of  the  bankrupt 
as  of  the  date  of  the  final  decree  setting  aside  the  composition  or 
revoking  the  discharge. 
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e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt  might  have  avoided,  and 
may  recover  the  property  so  transferred,  or  its  value,  from  the 
person  to  whom  it  was  transferred,  unless  he  was  a  bona  fide  holder 
for  value  prior  to  the  date  of  the  adjudication.  Such  property 
may  be  recovered  or  its  value  collected  from  whbever  may  have 
received  ity  except  a  bona  fide  holder  for  value.  For  the  purpose  of 
such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined,  and 
any  State  court  which  ivould  hape  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction* 

f  Upon  the  confirmation  of  a  composition  offered  by  a  bankrupt, 
the  title  to  his  property  shall  thereupon  revest  in  him. 


Analogous  provisions:     In  U.  S.     As  to  property  in  general  passing  to  the  trustee,  Act  of 
1867,  §   14,  E.'  S.,  §  5044;  Act  of  1841,  §  3;  Act  of  1800,  §§  10,  11,  17,  27,  50;  As 
to  patents,  copyrights,  rights  of  action  and  the  like.  Act  of  1867,  §  14,  E.  S.,  §  5046 ; 
Act  of  1841,  §  3;  'Act  of  1800,  §§  13,  17;   As  to  sales  by  the  trustee.  Act  of  1867, 
§§   15,  25,  E.  S.,  §§5062,  5062B,  5063,  5064,  5065,  5066;  As  to  sales  of  incumbered 
property.  Act  of  1867,  §  20,  R.  S.,  §  5075. 
In  Eng.:      As  to  property  passing  to  the  trustee.  Act  of  1883,   §§  43,  44,  59;   As  to 
burdensome  property.  Act  of  1883,  §  55;  Act  of  1890,  §  13;  As  to  sales  by  the  trus- 
tee. Act  of  1883.  §§  56  ( 1 ) ,  70. 
Cross-references:     To  the  law:     "Document"  includes  book,  deed  or  instrument  in  writing, 
§,1(13). 
Appointment  of  receivers  to  preserve  property  of  estate,  §  2(3). 
Collection  of  estates  and  distribution  among  creditors,  §2(7)^  i ; ; 

Bond  where  creditors  ask  for  appointment  of  receiver,  prior  to  adjudication,  §  3-e. 
Fraudulent  transf ««"  as  act  of  bankruptcy,  §  3-a. 
Partnership  property,  disposition  of  proceeds,  etc.,  S  5. 
Bankrupt  to  execute  necessary  papers  to  convey  title,  §  7-a(4)    (5). 
Exemptions,  duties  of'  trustees  in  respect  to  setting  apart,  §  6.    - 
Suits  or  proceedings  in  which  stays  may  be  granted,  §  11. 
Composition;  confirmation;  effect  on  titles,  §  12;  when  to  be  set  aside,  §  13. 
Discharge;  application  for;  when  granted  and  revoked,  §§  14,  15. 
Jurisdiction  of  United  States  courts  in  respect  to  actions  to  recover  property  of 

estate,  §  23-b. 
Trustees,  duties  in  respect  to  estate;   rights  in  respect  to  property  belonging  to 

estate,  §  47-a(2). 
Preferences,  what  constitute;  recovery  by  trustee,  §  60. 
Liens,  void  and  voidable;  recovery  of  property  for  benefit  of  estate,  §  67. 
To  the  General  Orders:     Trustee  to  make  inventory  of  property  belonging  to  estate, 
XVII. 
Sales  of  property  regulated,  XVIII. 
Compounding  claims  against  estate,  XXVIII. 
To  the  OfScial  Forms:    Appointment,  oath  and  report  of  appraisers.  Form  No.  13. 

Sale  of  property;  petition  and  order,  No.  42;  for  sale  subject  to  lien.  No.  44;  for 
private  sale,  No.  45;  for  sale  of  perishable  property,  No.  46. 


*  This  sentence  was  added  by  the  amendatory  act  of  1903. 
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I.  Section  in  General,  1111. 

a.  Comparative  legislation,  1111. 
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c.  Conflict  between  bankruptcy  act  and  State  law,  1111. 

n.  Trustee  Vested  with  Title  of  Bankrupt,  1112. 

a.  In  general,  1112. 

b.  When  title  vests,  1112. 

(1)  In  geneeal,  1112. 
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d.  Whai  vests,  1115. 
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(2)  PsOPEETy  ACQUIEED  AFTER  FILING  PETITION,    1116. 
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(2)  Disposition  of  property  subject  to  lien  or  incumbrance, 

1120. 

(3)  Property  in  possession  of  bankrupt,  1121. 

(4)  Effect  of  amendment  of  1910  to  §  47-a  (2),  1122. 

m.  Title  to  Specific  Property,  1122. 

a.  In  general,  1122. 

b.  Documents  relating  to  bankrupt's  property,  1122. 

c.  Patents,  copyrights,  and  trade-^marks,  1123. 

d.  Personal  powers,  1123. 

e.  Property  fraudulently  transferred,  1124. 

(1)  In  general,  1124. 

(2)  Property  affected;  character  of  transfer,  1124. 

(3)  Actual  or  implied  fraud,  1124. 

(4)  Voluntary  transfers;  transfers  to  wife  or  children,  1125. 

(5)  Effect  of  a  general  assignment,  1125. 

(6)  Receivership;  dissolution  of  corporation,  1126. 

(7)  Assignment  of  claims  against  the  United  States,  1126. 

f.  Property  which  might  have  been  transferred  or  levied  upon,  1127. 

(1)  In  general,  1127. 

(2)  Test  to  be  applied,  1127. 

(3)  Property  pledged,  1128. 

(4)  Stock  brokerage  transactions,  1129. 

(5)  Property  included  generally,  1130. 

(6)  Property  in  which  others  have  an  interest,  1131. 

(7)  Equities  in  property,  1132, 
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in.  Title  to  Specific  Property— Continued: 

f.   Property  which  might  have  been  transferred  or  levied  upon — Continued: 

(8)  Remainders  and  contingent  interests,  1133. 

(9)  Trust  interests  and  property  in  trust,  1133. 

(I)  Resulting  or  constructive  trusts,  1133. 

(II)  Express  trusts;  interest  of  beneficiary,  1134. 
(Ill)  Mingling  trust  funds;  following  such  funds,  1135. 

(10)  Dower  and  curtesy  rights,  1136. 

(11)  IjIcenses,  franchises,  and  personal  privileges,  1137. 

(I)  In  general,  1137. 
(II)   Personal  contracts,  1137. 

(III)  Franchises  and  licenses,  1137. 

(IV)  Seat  in  stock  exchange,  1138. 

(12)  Life  insurance  policies,  1139. 

(I)  In  general,  1139. 
(II)  Cash  surrender  value,  1139. 

(III)  Effect  of  assignment,  1141. 

(IV)  Payable  to  wife  or  designated  beneficiaries,  1141. 
(V)  Bankrupt  as  beneficiary,  1144. 

(13)  Fire  insurance  policies,  1144. 

(14)  Property  sold  to  the  bankrupt  on  condition,  1145. 

(I)  In  general,  1145. 
(II)  Lease  with  privilege  of  purchase,  1147. 

(III)  Goods  consigned  for  sale,  1148. 

(IV)  Option  to  purchase  or  return,  1150. 

(15)  Property  affected  by  fraudulent  representations,  1150. 
g.  Reclamation  proceedings,  1151. 

(1)  In  general,  1151. 
-  (2)  Time  within  which  petitions  should  be  filed,  1151. 

(3)  Sale  or  bailment;  agency,  1152. 

(4)  Purchase  of  goods  without  intent  to  pay,  1153. 

(I)  Concealment  of  insolvency  or  false  representation  as  to 
solvency,  1153. 
(II)  Intent  not  to  pay,  1155. 

(III)  When  right  exercised;  who  xnay  defeat  right,  1155. 

(IV)  Proof  of  insolvency,  or  of  intent  not  to  pay,  1155. 

(5)  Property  sold  subject  to  approval;  rental   contracts, 

1156. 

(6)  Payment  on  delivery;  stoppage  in  transit,  1157. 

(7)  Proof  of  identity,  1158. 

(8)  Practice,  1158. 
h.  Rights  of  action,  1158. 

(1)  In  general,  1158. 

(2)  Actions  for  personatj  injuries;  torts  affecting  property 

of  bankrupt,  1159. 

(3)  Actions  BY  corporations,  and  against  stockholders,  direct- 

ors, AND  officers,    1160. 
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b.  Exempt  property,  1164. 
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ficiaries under  life  insurance  policies,  1164. 

(3)  Title  vests  subject  to  charge  fob  support  of  widow  and 

minor  children,  1165. 
V.  Appraisers  and  Appraisal,  1165. 

a.  In  general,  1165. 

b.  Practice,  1166. 
VI.  Sales  of  Property,  1166. 

a.  In  general,  1166. 

b.  Practice  on  sales;  conduct  of  sales,  1166. 
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(2)  Jurisdiction  of  referee  as  to  sales,  1167. 

(3)  By  whom  conducted,  1167. 

(4)  Property  to  be  sold,  1168. 

(5)  Conduct  of  sale;  bids;  rights  and  obligations  of  bidders, 

1168. 

(6)  CONFIEIMATION  OR  APPROVAL  OF  SALES,    1170. 

c.  Sales  at  public  auction  or  by  private  sale  under  general  order  XVIII, 

1171. 

d.  Sales  of  incumbered  property,  1171. 

(1)  In  general,  1171. 

(2)  Sales  free  of  dower,  1173. 

(3)  Proceeds  of  sale  subject  to  liens;  rights  of  lienors,  1173. 

(4)  Payment  of  taxes,  1174. 

(6)  Payment  of  expenses  of  sales,  1174. 

(6)  Determination  of  validity,  priorities  or  amounts  of  liens, 

1175. 

(7)  Sales  subject  to  incumbrances,  1176. 

(8)  Practice  on  sales  of  incumbered  property,  1176. 

e.  Resale;  when  granted,  1176. 

VII.  Transfer  of  Trustee's  Title  to  Purchaser,  1176. 

VIII.  Title  of  Trustee  where  Composition  is  set  Aside,  Discharged  or  Revoked; 

Effect  of  confirmation,  1176. 

a.  Setting  aside,  discharging  or  revoking  composition,  1176. 

b.  Effect  of  confirmation  of  composition,  1178. 

IX.  Transfers  Fraudulent  under  State  Laws  may  be  Avoided  by  Trustee,  1178. 

a.  In  general,  1178. 

b.  The  saving  clause,  1181. 

c.  The  amendment  of  1903,  1181. 
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I.  SECTION  IN  GENERAL. 

a.  Comparative  legislation.— The  analogous  provisions  of  the  English  law 
are  referred  to  in  the  Synopsis.  The  main  differences  are  that  title  vests  as 
of  the  date  of  the  commission  of  the  first  act  of  bankruptcy/  and  the  property 
divisible  among  creditors  includes  not  only  what  the  debtor  had  at  the  com- 
mencement of  the  proceeding,  but  also  what  is  acquired  by  or  devolves  on  him 
before  his  discharge.^  Each  of  our  laws  has  had  clauses  regulating  the  vesting 
of  title  and  indicating  what  vests.*  That  of-  1867  is  most  nearly  like  the 
section  under  discussion.*  Specific  differences  are  considered  in  appropriate 
paragraphs,  post.  The  differences  between  the  old  method  of  evidencing  the 
vesting  of  title  and  that  now  the  law  have  already  heen  considered.^ 

b.  Scope  of  section. —  This  section  is  chiefly  important  (a)  for  its  provisions 
fixing  what  property  of  a  bankrupt  vests  in  his  trustee  and  the  time  when  it 
vests,  and  (b)  as  adopting  as  a  part  of  the  bankruptcy  system  the  respective 
State  statutes  providing  a  remedy  against  fraudulent  transfers.®  It  also 
includes  nearly  all  that  ,is  in  the  kw  relative  to  the  method  of  selling  a  bank- 
rupt's property.  Besides,  it  provides  for  the  appointment  and  reports  of 
appraisers.  The  other  subdivisions,  c,  d  and  /,  have  to  do  either  with  minor 
matters  of  practice  or  else  refer  directly  to  and  would  have  been  more  appro- 
priately incorporated  in  sections  previously  discussed.'' 

e.  Conflict  between  bankruptcy  act  and  State  law. —  Where  the  trustee  in  bank- 
ruptcy and  a  transferee  of  the  bankrupt  both  claim  certain  property  which 
once  belonged  to  the  hankrupt,  it  may  be  difficult  to  decide  how  far  the  title 
to  the  property  in  question  depends  upon  the  State  law  which  determines  the 
effect  of  the  bankrupt's  conveyance,  and  how  far  upon  the  bankrupt  act  which 
declares  what  property  the  trustee  shall  take.  The  one  law  regulates  the 
passage  of  title-  from  the  bankrupt,  and  is  interpreted  by  the  State  court. 
The  other  law  regulates  its  passage  to  the  trustee,  and  is  interpreted  by  the 
federal  court.^  Where  there  is  conflict  of  jurisdiction,  the  exclusiveness  of 
the  jurisdiction  of  the  court  of  bankruptcy  will  depend  upon  the  possession, 
either  actual  or  implied,  of  the  property  in  question.  If  a  petition  has  been 
filed  and  there  has  been  an  adjudication  in  the  bankruptcy  court,'  -the  property 
of  the  bankrupt,  wherever  situated,  is  brought  into  the  control  of  the  bank- 
ruptcy court  and  must^be  administered  therein.®      So  that  where  a  petition 

1.  Eng.  Act  of  1883,  §  43,  Am.  B.   R.    18,   155   Fed.   83«,  holding  that 

8.  Eng.  Act  of  1883,  §  44.  "  although  the  rights  of  a  trustee  in  bank- 

3.  See  "  Analogous  Provisions  "  ai  head  of  ruptcy  and  those  of  an  assignee  in  insolvency   ' 
section.  under  the  statute  of  Massachusetts  are  de- 

4.  Por  cases  under  that  law,  see  In  re  fined  in  similar  language,  yet  a  statute  mak- 
Roseniberg,  'Fed.  Cas.  12,0515;  In  re  Wynne,  ing  a  certain  transfer  void  as  against  the 
Fed,  Cas.  18,11-7;  Markson  v.  Heaney,  Fed.  latter  eo  nomine  does  not  make  it  void  as 
Cas.  9,098.  against  the  former." 

5.  See  discussion  under  Section  Twenty-one  9.  Bailey  v.  Baker  Ice  Machine  -Co..  239  U. 
of  this  work.  Compare,  also,  laW  of  1841,  S.  268,  35  Am.  B.  R.  814,  60  L.  Ed.  27S, 
where  the  decree  itself  divested  the  toank-  36  Sup.  Ct.  50;^Lazarus  v.  Prentice,  234  U.' 
rupt's  title.  S.  263,  32  Am.   B.  E..   559,  58  L.  Ed.   1305, 

G.  See   under   this    section,   post,    subtitle  34  Sup.  Ct.  861 ;   Ediertson  v.  Howard,  229 

"Transfers   Fraudulent    Under   State   Loms  XJ.  8.  254,  30  Am.  B.  R.  611.  57  L.  Ed.  1174, 

May  Be  Avoided  by  Trustee."  33   iSup.    lOt.    864 ;    Acme    Harvester   Co.    v! 

7.  As  to  d,  see  discussion  under  Sections  Beekman  Lumber  Co.,  '222  U.  :S.  300,  27  Am. 
Thirteen  and.  Fifteen  of  this  work.    As  to  /,  B.  R.  262,  56  L.  Ed.  208,  32  Sup.  'Ct.  96; , 
see  discussion  under  Section  Twelve.  Mueljer  v.  Nugent,   184  U.  S.   1,  7  Am.   B. 

8.  In  re  Littlefield  (C.  C.  A.,  1st  Cir.),  19  R.    224,   46   L.   Ed.   406,  -28   Sup.  Ct.   269; 
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has  been  filed  against  an  alleged  bankrupt,  a  State  court  has  no  right  to  seize 
or  attach  property  admittedly  belonging  to  the  bankrupt,  without  the  consent 
of  the  bankruptcy  court,  regardless  of  whether  actual  possession  of  the  prop- 
erty has  been  taken  by  its  officers/" 


II.  TRUSTEE   VESTED  WITH  TITLE    OF  BANKRUPT. 

a.  In  general. —  Subsection  a  is  the  most  important  of  all  the  subsections 
of  this  section.  Under  it  the^  trustee  is  vested  with  the  title  of  the  bankrupt 
to  all  property  possessed  by  hini  at  the  date  of  the  adjudication,  being  within 
the  classes  therein  enumerated,  "  except  in  so  far  as  it  is  tp  property  which 
is  exempt."  He  is  vested  with  such  title  only  for  the  purpose  of  administra- 
tion and  distribution  of  the  estate  among  the  bankrupt's  creditors.^^  He 
represents  both  the  bankrupt  and  creditors.  He  succeeds  to  the  right  and 
title  of  the  bankrupt  for  the  benefit  of  his  creditors,  and  in  this  capacity 
occasionally  has  rights  not  possessed  by  the  bankrupt,  as  for  instance,  the  right 
to  recover  assets  which  the  bankrupt  has  conveyed  in  fraud  of  his  creditors." 

b.  When  title  vests. —  (1)  Is  general. —  Under  the  previous  law,,  the  trus- 
tee's title  vested  by  relation  as  of  the  date  of  the  eojnmencement  of  the  proceed- 
ing. This  casts  doubt  on  the  validity  even  of  hon  fide  transactions  between 
petition  filed  and.  adjudication;  in.  short,  made  business  by.  an  alleged,  but 
not  yet.  adjudicated,  bankrupt  practically  impossible.  Under  the  act  of  1841, 
there  seems  to  have  been  a  similar  doubt.^*  The  words  "  as  to  the  date  he 
was  adjudicated  a  bankrupt"  seem  to  have  been  inserted  to  meet  these  diffieul- 


Matter  of  Continental  Ooal  Corp.  ('C.  C.  A., 
6th  Cir.),  ,38  Am.  B.  R.  1&8,  ,238  Fed.  113. 
See  discussion  under  |  23,  rnite. 

Property  in  custodia  legis.— All  the  bank- 
rupt's property,  title  to  which  is  riot  held 
lad-v.ersely  by  a  third  person,  is,  upon  the 
filing  of  the  petition  in  bankruptcy,  placed 
in.  custodia  legis.  Matter  of  Larkey  (D.  C., 
N.  J.),  3'2  Am.   B."  R.  287,   214  Fed.  867. 

10.  Matter  of  Wellnade  Gas  Mantle  Co. 
(D.  C,  Mass.),  36  Am.  B.  E.  354,  230  Fed, 
502,  affg.  36  Am.  B.  R.  62;  Matter  of  Huff- 
man-Salvar  Roafitig  Paint  Cd.  (D.  C,  Ala.), 
37  Am.  B.  R.  426,  '234  Fed.  798. 

11.  Bracklee  Co.  v.  O'Connor,  24  Am.  B.  E. 
499.  122  N.  Y.  Supp.  710,  67  N.  Y.  Misc. 
599;  Reilley  v.  Buffalo  German  Insurance 
Co.  (Sup.  Ct.  Spec.  T.,  N.  Y.) ,  32'  Am.  B.  R. 
728,  86'  N  Y.  Misc.  6'9,  147  iN.  Y.  Supp.  10816.; 
Chambers  v.  Kirk  (Okla.  Sup.  Ct.),  32  Am. 
B.  R.  175,  139  Pac.  986. 

•  12.  Matter  of  Place  (D.  C,  N.  Y.),  35 
Am.  B.  R.  426,  224  TTed.  778. 

Representative  of  creditors  in  action  to 
set  aside  fraudulent  conveyance. —  In  the 
case  of  Oartwriffht  v.  West  (Ala.  Sup.  Ct.), 
26  Am.  B.  R.  SSI,  5'5  So.  917,  the  court  said: 
"The  trustee  in  "bankruptcy  in  a  sense  is 
representative  of  both  the  bankrupt  and  the 
creditors.  As  such  he  succeeds  in  right  and 
title  to  the  bankrupt's  estate  for  the  benefit 
of  his  creditors.  He  may,  as  a  general  rule, 
maintain  all  actions,  both  at  law  and  in 
equity,  for  the  recovery  and  preservation  of 
the   assets,  both   real   and  personal,   of   the 


bankrupt's  estate  that  the  bankrupt  himself, 
but  for  the  bankruptcy,  could  have  main- 
tained. Even  more,  he  may  maintain  an  ac- 
tion the  bankrupt  could  not,  v,-here',  as  in 
the  present  case,  he  seeks  to  avoid  convey- 
ances made  by  the  bankrupt  in  fraud  of  his 
cl-editors.  In  this  latter  instance  it  cannot 
be  said  that  the  trustee  is  a  representative 
of  the  "bankrupt,  for  he  (the  bankrupt)  could 
not  maintain  such  a  bill,  nor  in  any  legal  or 
equitable  proceeding  become  a  beneficiary ,  of 
his  own  fraudulent  act." 

Rights  of  trustee  as  against  committee  of 
creditors.— Where  after  bankrupt  had  ab- 
sconded, a  committee  of  creditors,  prior  to 
bankruptcy,  took  charge  of  his  property  with- 
out authority,  selling  and  disposing  "of  the 
same,  paying  the  claims  of  alleged  lienors, 
and  depositing  the  balance,  which  was  after- 
wards turned  over  to  bankrupt's  trustee,  and 
it  appeared  that  the  bankrupt  never  ratified 
the  transaction  nor  was  informed  thereof 
prior  to  his  ad  iudication,  the  acts  of  the 
committee  constituted  a  conversion  of  bank- 
rupt's propertv,  and  bankrupt's  trustee  had 
the  right  to  repudiate  the  transactions  and 
follow  the  property,  or,  waiving  the  tort, 
sue  the  committee  for  the  value.  In  re 
Thomas  (ID.  C,  N.  Y.),  29  Am.  B.  R.  945, 
199  Fed.  214. 

See  discussion  under  heading  "  Transfers 
fraudulent  under  State  laws,"  post. 

13.  Compare  Ex  parte  Foster.  Fed.  Cas. 
4.960;  Ex  parte  Newhall.  Fed.  Cas.  10,159; 
In  re  Rust,  Fed.  Cas.  12,171. 
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ties."     They  are  not  antagonistic  to  the  words  found  later  in  subdivision  (5). 
The  former  refer  to  the  time  of  vesting;  the  latter  to  what  ve^ts.^® 

(2)  Title  vests  at  date  of  adjudication  eelatino  back  to  date  of 
FILING  petition. —  Under  the  present  law  the  trustee's  title  is  that  only  which 
exists  at  the  date  of  the  adjudication,^®  although  such  title  relates  back  to  the 
time  of  filing  the  petition.'^^  The  purpose  of  the  law  was  to  fix  the  line  of 
cleavage  with  reference  to  the  condition  of  the  bankrupt  estate  as  of  the  time 
at  which  the  petition-  was  filed,  and  that  the  property  which  vests  in  the 
trustee  at  the  time  of  adjudication  is  that  which  the  bankrupt  owned  at  the 
time  of  the  filing  of  the  petition.^*  The  filing  of  an  involuntary  petition  does 
not,  ipso  /ocio,' take  from  the  alleged hankrupt  his  dominion  over  his  property; 
while  his  disposition  of  his  property  may  be  invalidated  and  set  aside  under 
certain  circumstances,  such  property  remains  under  his  control  until  the 
adjudication.  The  remedy  of  the  petitioning  creditors,  in  case  this  freedom 
to  trade  is  abused,  is  by  the  appointment  of  a  receiver  under  §  2  (3)  (15), 
or  an  appropriate  proceeding  under  §  3-e  or  §  69.-^®     The  trustee  must  exercise 


14.  See  House  Report  No.  1^8,  54th 
Congress.  The  reason  given  in  the  text  for 
the  use  of  the  language  is  sustained  in  the 
case  of  Matter  of  Zotti  (O.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  '234,  186  Fed.  84,  in  which  the 
court  said :  "  It  was  because  the  act  of  1867 
threw  doubt  upon  the  validity  of  honest 
transactions  that  the  words  '  as  of  the  date 
he  was  adjudicated  a  bankrupt,'  were  inserted 
by  the  act  of  18»8."  (Citing  Collier,  8th 
ed.,  p.  807.) 

15.  In  re  Pease  (Reft,  N.  Y.),  4  Am.  i'-. 
R.  978;   In  re  Barrow   (D.  'C,   v^a.),  3  Am. 

B.  R.  414,  9^  Fed.  982;  In  re  B'urka  (U.  C, 
Mo.),  5  Am.  B.  R.  12,  104  Fed.  326;  In  re 
Elmira  Steel  Co.  (D.  C.,  N.  Y.),  5  Am.  B. 
R.  484,  109  Fed.  456. ,  Compare  In  re  Harris 
(Ref.,  111.),  a  Am.  B.  R.  359,  and  In  re 
Mussey  (D.  C,  Mass.),  3  Am.  B.  R.  592, 
99  Fed.   71.    . 

16.  Matter  of  Zotti  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  234,  186  Fed.  84 ;  In  re  Hurley 
(D.  C,  Mass.),  26  Am.  B.  R.  434,  185  Fed. 

851;  Williams  v.  Noyes  &  Nutter  Mfg.  Co. 
(Maine  Sup.  Ct.),  33  Am.  B.  R.-S65,  92  Atl. 
482. 

17.  Everett  v.  Judson,  228  U.  S.  471,  30 
Am.  B.  R.  1,  57  L.  Ed.  927,  33  Sup.  Ct.  968, 
affg.  27  Am.  B.  R.  704,  192  Fed.  834;  Toof 
V.  City  National  Bank  (C.  C.  A.,  6th  Cir.), 
30  Am.  B.  R.  79,  206  Fed.  250. 

Title  vests  as  of  date  of  adjudication. — 
In  the  Matter  of  Mertens  (C.  C.  A.,  2d  Cir.), 
15  Am.    B.   R.   362,   368,    142    led.   445,   75 

C.  C.  A.  548,  Judge  Wallace,  speaking  for 
this  court,  said :  .  By  the  present  act,  the 
title  of  the  trustee  is  vested  in  the  estate  of 
the  bankrupt  '  as  of  the  date  he  was  adjudged 
a  bankrupt.'  We  are  of  opinion  that  until 
the  date  of  the  adjudication  a  lienor  or 
pledsree  is  at  liberty  to  perfect  any  title 
which  the  nature  of  the  lien  permits.  Under 
the  act  of  1867,  no  lien  could  be  acquired 
after  the  filing  of  the  petition  in  bankruptcy, 
because  the  title  of  the  assignee  vested  as 
of  the  commencement  of  the  proceeding  in 
bankruptcy.    iNow  the  trustee  takes  the  prop- 


erty of  the  bankrupt  in  the  condition  in 
which  he  finds  it  at  the  date  of  the  adjudica- 
tion, unless  it  has  been  incumbered  fraud- 
ulently or  in  contravention  of  some  of  the 
provisions  of  the  act."  The  principle  here 
declared  is  in  conflict  with  the  rule  laid 
down  by  the  Supreme  Court  in  Everett  v. 
Judson,  228  U.'S.  474,  30  Am.  B.  R.  1, 
57  L.  Ed.  927,  33  Sup.  Ct.  568. 

18.  Matter  of  Continental  Coal  Corp. 
(C.  C.  A.,  6th  Cir.),  38  Am.  B.  R.  168,  238 
Fed.  113;  Arnold  v.  Hoorigan  (C.  C.  A.,  6th 
Cir.),  36  Am.  B.  R.  174,  288  Fed.  39;  Eta- 
erson-Brantingham  Co.  v.  Lawson  (D.  C, 
Iowa),  38  Am.  B.  R.  344,  237  Fed.  877;  Dun- 
can V.  Watson  ( Ala.  Sup.  Ct. ) ,  38  Am.  B.  R 
613,  73  So.  448;  Brewer  v.  Brown  (111.  Sup. 
Ct.),  38  Am.  B.  R  890,  109  N.  E.  264; 
Fairbanks  Steam  Shovel  Co.  v.  Wills,  240 
U.  S.  «42,  36  Am.  B.  R.  754,  60  L.  Ed.  841, 
3j6  Sup,  Ct.  4&6,  affg.  Matter  of  Federal  Con- 
tracting Co.  (C.  C.  A.,  7th  Cir.),  32  Am. 
B.  R.  381,  212  Fed.  688;  Bailey  v.-  Baker 
Ice  Machine  Co.,  239'  U.  S.  268,  35  Am.  B. 
R.  814,  60  L.  Ed.  275,  36  Sup.  Ct.  50;  Everett 
V.  Judson,  228  U.  &  474,  479,  30'  Am.  B.  R. 
1,  57  L.  Ed.  927,  33  Sup.  Ct.  568;  Zavelo 
V.  Reeves,  227  U.  S.  625,  29  Am.  B.  R.  493, 
57  L.  Ed.  676,  33  Sup.  Ct.  365;  Acme  Har- 
vester Co.  V.  Beekraan  Lumber  Co.,  222  U.  S. 
300,  27  Am.  B.  R.  262,  56  L.  Ed.  208,  32 
Sup.  Ct.  96. 

Rights  determined  as  of  date  of  filing 
petition. —  When  not  otherwise  specially  pro- 
vided, the  rights,  remedies,  and  powers  of 
the  trustee  are  determined  with  reference  to 
the  conditions  existing  when  the  petition  is 
filed.  It  iS'  then  that  the  bankruptcy  pro- 
ceeding is  initiated,  that  the  hands  of  the 
bankrupt  and  his  creditors  are  stayed,  and 
that  his  estate  passes  actually  or  -potentially 
into  the  control  of  the  court.  Bailey  v. 
Baker  Ice  Machine  Co.,  239  U.  S.  268,  36 
Am.  B.  R.  814,  60  L.  Ed.  275,  36  Sup.  Ot. 
50. 

19.  In  re  LaPlume  Condensed  Milk  Co. 
(D.  C,  Pa.),   16  Am.   B.   R.   729,   145   Fed. 
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his  option  to  accept  within  a  reasonable  time  or  he  will  be  held  to  have  waived 
his  rights.^"  ,  ^ 

c.  Bankrupt's  title  between  petition  filed  and  (1)  adjudication  and  (2)  appoint- 
ment of  trustee. —  It  follows  that,  under  the  present  law,  the  title  remains  in 
the  bankrupt  at  least  to  the  date  of  adjudication ;  perhaps  even  to  the  date  of 
the  appointment  of  the  trustee.^^  Thus,  the  bankrupt  is  not  divested  of  his 
title  until  the  appointment  and  qualification  of  the  trustee.^^  A  suit  for  the 
infringement  of  a  copyright  may  be  prosecuted,^^  and  lands  sold  for  taxes  may 
be  redeemed  by  the  bankrupt  after  a  petition  has  been  filed  and  before  the 
appointment  of  a  trustee.^  But  after  the  adjudication  the  bankrupt  has  no 
standing  in  court  as  to  his  property  which  is  not  exempt.^^  Prior  to  adjudica- 
tion, fraud  being  absent,  it  may  be  transferred;  iDut,  being  liable  to  be  divested, 
no  permanent  lien  can  attach  to  it.^®  When,  however,  the  trustee  is  appointed, 
his  title  goes  back  by  relation  to  the  date  of  the  adjudication,^'^  although  for 
jurisdictional  purposes  rights  in  the  property  will  relate  back  to  the.  date  of 
the  commencement  of-  the  proceeding. ^^     Illustrative  cases  under  the  former 


1,013;  American  Trust  Co.  v.  Wallis   (C.  C. 
A.,  3d  Cir.),  11  Am.  B.  R.  366,  126  Fed.  464. 

20.  Smith  v.  Gordon,  6  Law  Bep.  313^  See 
Am.  Bankr.  Dig;  §  413. 

Estoppel  to  assist  title. — ■  Where  a  trustee 
in  'baidiruptcy  without  asserting  his  claim 
thereto  within  a  reasonaJble  time,  having 
knowledge  of  all  the  circumstances,  allows 
third  parties,  in  the  prosecution  of  their  legal 
rights,  to  acquire  an  interest  in  any  pant  of 
the  unclaimed  assets  of  the  bankrupt,  he  may 
be  held  to  have  waived  his  claim  thereto. 
Mesirov  v.  Innis  Sperden  &  Co.  (N.  J.  Sup. 
Ct.),  37  Am.  B.  E.  201;  OT  Atl.  160-. 

Failure  of  trustee  to  assert  title. —  The 
fact  that  a  trustee  in  bankruptcy,  after  an 
attachment  of  property  within  four  months 
of  bankruptcy,  fails  to  assert  title  for  some 
time,  does  not  esitop  him  from  subsequently 
asserting  title  or  from  interfering  with  a 
sale  under  the  attachment.  Matter. of  Gil- 
sonite  Mines  Co.  (D.  C,  Pa.),  37  Am.-  B.  E. 
473.     • 

21.  Though  the  better  vieW  is- that,  after 
adjudication,' it  is  in  custodia  legis.  Keegan 
V.  King  (D.  C,  Ind.),  3  Am.  B.  E.  79;  96 
Fed.  738;  'March  v.  Heaton,  Fed.  Cas.  9,061; 
In  re  Rosenberg,  Fed.  Cas.  12,Gi5i5;  Reilly 
V.  Insurance  Co.  (N.  Y.  Sup.  Ot.,  Spec.  T.), 
32  Am'.  B.  E.  TM,  86  N.  Y.  Miso  66,  147 
N.  Y.  Supp.  1086. 

32.  Rand  v.  Iowa  Central  E.  Co.,  16  Am. 
B.  E.  6i92,  li86  N.  Y.  S'S,  78  N.  E.  574,  revg. 
12  Am.  B.  E.  164,  96  N.  Y.  App.  Div.  413, 
89  N.  Y.  Supp.  212 ;  Fuller  v.  New  York  Fire 
Ins:  Co.,  184' Mass.  12,  67  N.  E.  879;  Gordon 
v.  Mechanics  &  Traders'  Ins.  Co.,  22  Am.  B. 
R.  649,  120  La.  Ann.  441,  45  So.  384;  In  re 
Thomas  (D.  C,  N.  Y.),  29  Am.  B.  E.  945, 
199  Fed.  214;  In  re  Banks  (D.  C,  N.  Y.), 
31  Am.  B.  R.  270',  '207  Fed.  662. 

Cancellation  of  executory  contract  of  sale 
to  bankrupt  between  adjudication  and  ap- 
pointment of  trustee. —  During  the  interval 
between  the  adjudication  in  bankruptcy  and 
the  appointment  of  a  trustee,  the  vendor  in 
an   executory  contract  for  the  sale  of  land 


to  the  bankrupt  may  serve  notice  upon  the 
bankrupt  for  the  termination  and  cancella- 
tion of  the  contract  for  default  in  payment 
of  the  purchase  price,  and  the  notice  so 
served,  is  valid  and  effectual  unless  the  re- 
sult of  fraud  or  collusion  with  the  bankrupt 
and  for  the  purpose  of  defeating  the  riglits 
of  creditors.  Christopherson  v.  Harrington 
(Minn.  Sup.  Ct),  32  Am.  B.  E.  842,  136 
N.   W.   2&9..  . 

23.  Myers  v.  Callaghan,  5  Fed.  726. 

24.  Hampton  v.  Eouse,  22  Wall.  263,  22 
L.  Ed.  7'55. 

25.  Pickens  v.  Eoy^  187  U.  S.  177,  9  Am. 

B.  E.  47,  47  L.  Ed.  128,  23  Sup.  Ct.  78, 
affg.  Pickens  v.  Dent  (C.  C.  A.,  4th  Cir.), 
5  Am.  B.  E.  644,  106  Fed.  653. 

26.  In  re  Engle  (D.  C,  Pa.),  5  Am.  B.  R. 
372,  105  Fed.  8i93;  State  Bank  of  Chicago 
V.  Cox  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R. 
32,  143  Fed.  91.  Compare  In  re  Corbett 
(D.  C,  Wis.),  S  Am.  B.  E.  224,  104  Fed, 
872. 

Purchasers  in  good  faith. —  Those  ac- 
quiring rights  to  a  bankrupt's  property  sub- 
sequent to  his  adjudication,  who  have  knowl- 
edge of  sufficient  facts  to  put  them  on  in- 
quiry, are  not  bona  fide  purchasers.  Hull  v. 
Burr  (Fl:a.  Sup.  Ct.),  26  Am.  B.  E.  897,  55 
So.  852.  ' 

27.  Hiscock  v.  Variek  Bank,  206  U.  S. 
28,  18  Am.  B.  E.  1,  9,  51  L.  Ed.  945,  27  Sup. 
Ct.  6811,  affg.  15  Am.  B.  R.  362,  142  Fed. 
445;  French  v.  White,  18  Am.  B.  R.  905, 
78  Vt.  89,  62  Atl.  35;  M;atter  of  Morse   (D. 

C,  N.  Y.),  32  Am.  B.  E.  207,  210  Fed.  90O; 
Christopherson  v.  Harrington  (Minn.  Sup. 
Ct.),  32  Am.  B.  R.  8412,  136  N.  W.  289. 

Upon  the  appointment  and  qualification  of 
a  trustee,  his  Jtitle  relates  back  to  the  time 
of  the  adjudication,  and  his  rights  and  rem- 
edies as  to  property  previously  disposed  of 
are  definitely  defined  and  limited  bv  the 
bankruptcy  act.  In  re  Letson  (C.  C.  A, 
8th  Oir.\,  1'9  Am.  B.  R.  506,  157  Fed.  78. 

28.  In  re  Appel  (D.^  C,  Neb.),  4  Am. 
B.   R.   722,   103   Fed.   931.     Compare   In   re 
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law,  which,  however,  for  reasons  above  stated,  should  be  read  with  caution, 
will  be  found  in  the  foot-note.^* 

d.  What  vests. —  (1)  In  gbneeal. —  In  respect  to  the  property  which  vests 
the  present  statute  deals  in  particulars,  where  in  the  former  general  words 
were  used.^**  It  is  not  thought  that  they  differ  in  meaning.  The  various 
subdivisions  are  considered  seriatvm  later.  Stated  broadly,  the  rule  is  that 
the  trustee  takes  all  the  property  of  the  bankrupt,  whether  in  possession  or  in 
action,  at  the  time  the  petition  was'  filed,^^  .subject,  of  course,  to  the  new  rule 
as  to  vesting  just  considered.  Whether  the  bankrupt  was  in  possession  and 
the  owner  of  the  property  at  the  time,  must  be  determined  by  the  circum- 
stances; the  determination  of  such  question  will  depend  upon  the  same  facts 
as  though 'hankruptcy  had  not  intervened.^^  The  trustee  does  not  take  title  to 
money  and  property  in  possession  of  third  persons  which  did  not  belong  to 
the  bankrupt  prior  to  his  adjudication.      The  question  of  ownership  is  one 


Cramond  (D.  C,  N.  Y.),  17  Am.  B.  R.  22, 
145  Fed.  966,  holding  that  the  amount  due 
to  a  bankrupt -upon  a  paving  contract  with 
a  city,  when  he  files  his  petition,  is  prop- 
«rly  paid  to  his  trustee.  Matter  of  Hooks 
Smelting  Co.  (D.  C,  Pa.),  15  Am.  B.  R.  83, 
138  Fed.  994,  holding  that  "trustee  is  en- 
titled to  combination  of  safe  belonging  to 
bankrupt  at  time  of  filing  petition;  Whit- 
tlesley  v.  Becker  &  Co.,  25  Am.  B.  R.  672, 
678,  142  JSr.  Y.  App.  Div.  313,  126  IN.  Y. 
Supp.  1046,  citing  text;  Corbett  v.  Riddle 
{€.  C.  A.,  4th  Cir. ) ,  31  Am.  B.  R.  330,  209 
Fed.  811.  And  see  cases  cited  under  pre- 
ceding heading  "  When  title  vests." 

29.  iOonnoT  v.  Long,  104  U.  S.  228,  26 
li.  Ed.  723;  Chapman  v.  Brewer,  114  U.  K. 
158,  29  L.  Ed.  83,  5  Sup.  Ct.  799;  Howard 
V.  Oomipton,  Fed.  Cas.  6,758;  Babbett  v.  Bur- 
gess, Fed.  iCas.  693;  Miller  v.  O'Brien,  Fed. 
Cas.  9,586;  In  re  Lake,  Fed.  Oas.  7,992; 
Stevens  v.  Bank,  101  Mass.  i09. 

30.  Compare  Act  of  1867,  §  14,  R.  S., 
§  5044. 

31.  In  re  Pease  (Ref.,  N.  Y.),  4  Am.  B.  R. 
578;  In  re  Burka  (D.  C,  Md.),  S  Am.  B.  R. 
12,  104  Fed.  326.  For  peculiar  cases  bearing 
on  this  general  doctrine,  see  In  re  Meyer  (D. 
C,  N.  Y.) ,  5  Am.  B.  R.  .593,  106  Fed.  828;  see 
•also  McFarland  Carriage  Co.  v.  Solanas  .(I>. 
C,  La.),  6  Am.  B.  R.  221,  108  Fed.  582; 
Matter  of  Sherman  Mfg.  Co.  (Ref.,  Mass.), 
15  Am.  B.  R.  740;  In  re  Driggs  (D.  C,  N. 
Y.),  22  Am.  B.  R.  621,  171  Fed.  897,  hold- 
ing that  wages  or  salary  due  at  the  time  of 
filing  'the  .petition  belong  to  the  trustee  un- 
less an  exemption  is  claimed,  and  cannot  be 
reached  under  an  execution  issued  within  the 
•four  months'  period;  In  re  Peacock  (D.  C, 
N.  Oar.),  24  Am.  B.  R.  159,  178  Fed.  851; 
Toof  V.  City  National  Bank  (C.  C.  A.,  6th 
Cir.),  30'  Am.  B.  R.  79,  206  Fed.  250;  Matter 
of  Commonwealth  Lumber  Co.  (D.  C,  Wash.) , 
35  Am.  B.  R.  "202,  223  Fed.  667;  Matter  of 
Place  (D.  C,  N.  Y.),'35  Am.  B.  R.  426, 
224  Fed.  778;'  Byrium  v.  Scott  (D.  C,  N. 
Car.),  33  Am.  B.  R.  436,  217  Fed  122; 
Jackson  v.  Jetter  (Iowa  Sup.  'Ot.),  32  Am. 
B.  R.  667,  142  N.  W.  431. 

The    effect    of    an    adjudication    in   bank- 


ruptcy is  to  transfer  the  title  of  the  property 
of  the  bankrupt,  twhenever  situated,  and  vest 
the  same  in  the  trustee,  who  has  the  right 
under  the  authority  and  control  of  the  court 
to  administer  the  same.  Kobertson  v.  How- 
ard, 229  U.  S.  254,  30  Am.  B.  R.  611,  57 
L.  Ed  1174,  33  Sup.  Ct.  '854. 

Extent  of  title.—  The  effect  of  the  adjudi- 
cation of  bankruptcy  to  vest  the  trustee  of 
the  estate  by  operation  of  law  with  the  title 
of  the  bankrupt,  as  of  the  date  he  was  ad- 
judicated a  bankrupt,  to  all  property  not 
exempt,  -v^hich  prior  to  the  filing  of  the  peti- 
tion he  could  by  any  means  have  transferred 
or  which  irii'ght  have  been  levied  upon  and 
sold  under  judicial  process,  is  both  expressly 
provided  and  well  settled  in  meaning  to  this 
extent,  that  the  estaite  is  absolutely  vested 
in  the  trustee  until  it  has  subserved  the 
purpose  of  the  bankruptcy  proceedings,  al- 
though the  bankrupt  is  entitled  to  restora- 
tion of  any  residue  .which  may  remain  when 
that  purpose  is  fulfilled.  Matter  of  Scott 
■(C.  C.  A.,  7th  Cir.),  33  Am.  B.  R.  53. 

32.  SufSciency  of  delivery  of  assets  by 
bankrupt. —  A  written  contract  between  the 
petitioner  and  the  bankrupt,  made  more  than 
a  year  before  the  adjudication,  provided  that 
petitioner  was  to  purchase  certain  lumber 
sawed  at  the  bankrupt's  mills  at  designat-ed 
prices,  which  when  sawed  was  to  be  piled  at 
the  mills  according  to  detailed  specifications, 
twice  each  month  the  petitioner  to  cause  the 
lumber  so  piled  to  be  estimated  and  branded 
with  petitioner's  initials  "0.  C.  &  L.  Co." 
and  to  make  an  advance  payment  thereon 
of  $10  per  thousand,  and  that  such  acts 
should  constitute  a  delivery  of  the  same  for 
all  intents  and  purposes.  Held,  that,  having 
regard  to  the  situation  and  condition  of  the 
property,  the  customs  of  business  men 
adaipted  thereto  and  the  intent  of  the  stat- 
ute, such  delivery  was  sufficient  under  a 
Missouri  law  providing  that  "  every  sale 
made  by  the  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  unless 
the  same  be  accompanied  by  delivery  in  a 
reasonable  time,  regard  being  had  to  the  situ- 
ation of  the  property,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of 
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of  fact.''^  The  property  which  passes  is  not  confined  to  that  described  in  the 
bankrupt's  schedule;  any  property  owned  by  him  passes  to  the  trustee  on 
adjudication.''*  Where,  under  a  State  statute,  a  stockholder's  liability  is 
enforceable  only,  by  creditors  and  not  by  the  corporation,  as  for  an  overvalu- 
ation of  property  transferred  in  payment  of  a  stock  subscription,  it  is  not 
property  which  passes  to  the  trustee. ^^  In  those  jurisdictions  where  tenanacy 
by  the  entirety  is  recognized' a  trustee  in  bankruptcy  of  a  husband  or  wif6  is 
clothed  with  the  interest  of  the  bankrupt  in  property  held  by  the  entirety,  but 
his  right  to  it  must  await  the  contingency  of  the  bankrupt  surviving  his  spouse.^® 
(2)  Peopertt  acquired  after  filing  petition. —  The  trustee  only 
acquires  such  property  as  'belonged  to  the  .bankrupt  at  the  time  the  petition 
was  filed.  Property  not  then  owned  but  acquired  before  the  adjudication,^ 
and  surely  property  acquired  after  it  and  before-  the  discharge,^®  does  not  vest 
in  the  trustee,  but  becomes  the  bankrupt's,  clear  of  the  claims  of  creditors, 
save  those  after  the  commencement  of  the  proceedings  or  those  who,  for  statu- 
tory reasons,  are  not  affected  by  the  discharge.^®  This  rule  is  especially 
applicable  in  case  of  earnings  by  labor  and  services  performed  subsequeiit  to 
the  filing  of  the  petition.*'*  And  where  land  remains  in  the  possession  of  the 
bankrupt  after  the  adjudication  because  of  an  exemption  or  of  a  statutory  pro- 
vision giving  such  possession  to  the  bankrupt  as  a  special  privilege,  the  crops 
growing  thereon  will  be  deemed  "  after  acquired  property,"  and  do  not  pass 
to  the  trustee.*^  Property  acquired  between  the  filing  of  the  petition  and 
the  adjudication  is  subject  to  the  same  rule  as  after-acquired  property  and 


the  things  sold,  ishall  be  held  to  be  fraudulent 
and  void  as  against  the  creditors  of  the 
vendor  or  subsequent  purchasers  in  good 
faith,"  and  that  petitioner's  claim  of  title 
to  lumber  so  estimated  and  marked  should 
be  allowed.  In  re  Ozark  Cooperage  &  Lum- 
ber Co.  (C.  0.  A.,  SthfCir.),  24  Am.  B.  E. 
83'5,  180  Fed.  105.  See  also  Lovell  v.  New- 
man &  iSon  ( D.  C,  ha. ) ,  -26  Am.  B.  E.  660, 
188  Fed:  534. 

83.  Clay  v.  Waters  (C.  O.  A.,  8th  Cir.), 
20  Am.  B.  E.  5«1,  161  Fed.  815;  iMatter  of 
MdCord  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  E. 
164,  174  Fed.  820.    . 

When  trustee  may  recover  savings  of  wife 
from  business  earnings  of  husband. — ^  Sav- 
ings by  a  wife  from  the  business  earnings 
of  her  husband  are  a  part  of  his  estate  in 
bankruptcy,  and  may  Ibe  reached  by  'his  trus- 
tee, unless  an  absolute  gift  under  proper  cir- 
cumstances, while  the  husband  was  solvent, 
can  be  shown.  Milkman  v.  Arthe  (D.  C, 
N.  Y.),  33  Am.  B.  E.  418,  221  Fed.  134. 

34.  Jones  v.  Barnes  (Miss.  Sup.  Ct.),  35 
Am.  B.  E.  '64,  66  So.  212. 

35.  Matter  of  HuflfmanJSalvar  Eooflng 
Paint  Oo.  (D.  IC,  Ala.),  37  Am.  B.  E.  426, 
234  Fed.  7^8. 

38.  Frey  v.  McGraw  (Md.  Ct.  of  App.), 
35  Am.  B.  E.  822. 

37.  In  re  Harris  (Eef.,  111.),  2  Am.  B.  E. 
359. 

Legacies.- Where  testator  died  in  the 
morning  of  the  day  on  which  a  legatee  filed 
a  petition  and  was  adjudicated  a  bankrupt, 
the  legacy  vests  in  his  trustee.  In  re  Mc- 
Kenna   (.D.  C,  N.  Y.),  15  Am.  B.  R.  4,  137 


Fed.  611.  Otherwise  where  legacy  takes  effect 
after  adjudication;  In  re  Woods  (D.  O., 
Pa.),    13  Am.  B.   R.   240,    133   Fed.   82. 

38.  In  re  Rennie  (Eef.  Ind.  Terr.),  2  Am. 
B.  E.  1812;  In  re  Stoner  (D.  C,  Pa.),  5  Am. 
B.  R.  402,  105  Fed.  752;  In  re  West  CD.  C, 
Ore.),  11  Am.  B.  R.  782,  128  Fed;  206; 
Leitch  V.  Northern  Pac.  Ry.  Co.,  24  Am.  B. 
R.  409,  103  N.  W.  704. 

39.  See  Bankr.  Act,  §  17.  In  re  West 
(D.  C,  Greg.),  11  Am.  B.  R.  782,  128  Fed. 
205.  Text  cited  and  approved  in  Whitlock'a 
License,  22  Am.  B.  R.  262,  39  Pa.  Super. 
Ct.  34,  holding  that  a  liquor  license  granted 
to  a  bankrupt  after  his  adjudication  belongs 
to  him  and-  not  his  trustee. 

40.  In  re  Lineberry  (D.  C,  Ala.),  25  Am. 
B.  E.  164,  183  Fed.  338;  Leitch  v.  Northern 
Pac.  Ey.  Co.  (Minn.),  14  Am.  B.  R.  400, 
10'3  N.  W.  704;  In  re  Home  Discount  Co. 
(D.  C,  Ala.),  17  Am.  B.  R.  168,  147  Fed. 
538;  Matter  of  O'Cillespie  (D.  C.  N  Y) 
32  Ajn.  B.  R.  434,  209  Fed.  10O3;  Mattet  of 
Green  (D.  C,  N.  Y.),  32  Am.  B.  R.  433, 
213  Fed.  542;  Matter  of  Collins  (D.  C, 
N.  Y.),  32  Am.  B.  E.  431,  213  Fed.  543: 
Progressive  Bldg.  &  Loan  Co.  v.  Hall  (£)  C 
A.,  4th  Cir.),  33  Am.  B.  E.  313,  220  Fed.  45 

41.  Matter  of  Miller  (D.  C,  Mont.),  34 
Am.  B.  E.  614,  221  Fed.  690,  holding  that 
where  a  voluntary  bankrupt  at  the  date  of 
his  adjudication  occupied  a  homestead  upon 
public  lands  of  the  United  States  and  had 
sown  thereon  60  acres  of  winter  wheat,  whicn 
heJiarvested  in  due  time,  such  growing  crop 
did  not  vest  in  the  trustee  upon  filing  the 
petition  in  bankruptcy,  and  the  bankrupt  can- 
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belongs  to  the  bankrupt.*^  A  claim  for  a  reward  for  information  given  agaipst 
smugglers,  wliich  is  not  allowed  until  after  the  claimant's  adjudication,,  does 
not  pass  to  his  trustee ;  the  reward  belongs  to  the  bankrupt  and  does  not  pass 
upon  his  bankruptcy,  and'  his  failure  to  oppose  his  bankruptcy  does  not  estop 
him  from  insisting  that  the  reward  is  his  own  property.*^ 

e.  Subject  to  all  claims,  liens,  and  equities.. —  (1)  In  geneeal. —  It  is  well 
settled  that  the  trustee  takes  not  as  an  innocent  purchaser,  but  subject  to  all 
valid  claims,  liens,  and  equities.**  ,  The  validity  of  such  claims,  liens,  and 
equities  is  to  be  determined,  in  the  absence  of  federal  statutes,  by  the  local 


not  be  compelled  to  schedule  the  same;  Jack- 
son V.  Jetter  (Iowa  Sup.  Ot;),  32  Am.  B.  R. 
667,  142  N.  W.  431. 

42.  In  re  Hai-ris  (D.  C,  111.),  3  Am.  R. 
E.  »59,  99  Fed.  71;  In  re  Pease  (Eef.,  N. 
Y.),  4  Am.  B.  E.  578;  In  re  Burka  (P.  C), 
5  Am.  B.  R.  12,  104  Fed.  326;  In  re  Elmira 
Steel  Co.  (D.  C,  N.  Y.),  5  Am.  B.  E.  487, 
109  Fed.  496;  SMey  v.  Nason,  22  Am.  B. 
E.  712,  196  Mass.  125,  81  N.  E.  887,  12 
L.  E.  A.  (N.  S.)  1173,  124  Am.  St.  Eep.  520; 
In  re  Judson  (D.  C,  N.  ¥.),  26  Am.  B.  R. 
775,  188  Fed.  702.  ; 

43.  Matter  of  Ghazal  (C.  C.  A.,  2d  Gir.), 
23  Am.  B.  E.  178,  l74  Fed.  809. 

44.  iChattanooga  Nat.  Bank  v.  Rome  Iron 
Co.  (C.  C,  Ga.),  4  Am.  B.  E.  441,  102  Fed. 
735.  The  valid  liens  referred  to  are  those 
valid  as  to  creditors.  In  re  Cramond  (D. 
C,  N.  YO,  17  Am.  B.  E.  22,  145  Fed.  966; 
Eeceivers,  etc.,  v.  Staake  (C.  C.  A.,  4th  CirO , 
13  Am.  B.  R.  281,  133  Fed.  717.  This  case 
was  affirmed  in  202  U.  S.  141,  15  Am.  B.  R. 
639.  50  L.  Ed.  967,  26  Sup.  Ct.  580.  Com- 
pare In  re  Standard  Laundry  Co.  (T>.  C, 
Gal.),  7  Am.  B.  E.  254,  112  Fed.  126;  Crosby 
V.  Miller  (€.  A.,  D.  Col.),  16  Am.  B.  R.  805, 
25  E.  I.  172;  In  re  Kolin  (C.  C.  A.,  7th 
Oir.),  13  Am.  B.  E.  531,  134  Fed.  557;  In 
re  Platteville  F.  &  M.  Co.  (D.  C,  Wis.),  17 
Am.  B.  E.  291,  147  Fed.  828;  Godwin  v. 
Murchison  Nat.  Bank,  22  Am.  B.  E.  708, 
14)5  N.  a  320.  59  S.  E.  154;  In  re  Scruggs 

(D.  C,  Ala.),  31  Am.  B.  E.  94,  206  Fed.  673, 
citing  text;  Matter  of  Scofield  Co.  (C.  C.  A., 
2d  Cir.),  32  Am.  B.  E.  817,  215  Fed.  45; 
Matter  of  HoUins  (C.  C.  A.,  2d  Gir.) ,  32  Am. 
B.  E.  812,  215  Fed.  41;  Matter  of  Elmore 
Cotton  Mills  (D.  G.,  Ala.),  33  Am.  B.  E.  544, 
217  Fed.  810;  Matter  of  Johnson  (D.  C, 
Corn.),  33  Am.  B.  E.  104,  215  Fed.  666; 
Matter  of  Morse  (D.  C,  N.  Y.),  32  Am.  B. 
R    2017,   210   Fed.   900;    Hartman  v.   Smger 

(D.  C,  W.  Va.),  33  Am.  B.  R.  369,  215 
Fed.  9'86;  Harris  v.  Luxury  Fruit  Co,  (Ga. 
Sup.  Ct.),  32  Am.  B.  E.  662,  82  iS.  E.  447; 
Williams  v.  Noyes  &  Nutter  Mfg.  Co.  (Mame 
Sup.  Cb.),  33'  Am.  B.  R.  866,  92  Atl.  482; 
Leslie  Paper  Co.  v.  Wheeler  (N.  Dak.  Sup. 
Ct.),  32  Am.  B.  R.  688,  137  N.  W.  412. 

Trustee  takes  property  subject  to  equi- 
ties, etc.— The  trustee  takes  the  property 
of  the  bankrupt,  in  cases  unaffected  by  fraud, 
in  the  same  plight  and  condition  that  the 
bankrupt  himself  held  it,  and  subject  to  all 
the  equities  impressed  upon  it  in  the  hands 


of  the  bankrupt,  except  in  cases  where  there 
has  been  a  conveyance  or  incumbrance  of  the 
property  which  is  void  as  against  the  trustee 
by  some  positive  provision  of  the  act.  Thomp- 
son V.  Fainbanlis,  196  U.  S.  516,  13  Am.  B. 
R.  437,  445,  49  L.  Ed.  577,;  25  Sup.  Ct. 
306,  The  trustee  takes  his  interest,  of 
the  bankrupt  subject  to  such  liens  or  incum- 
brances as  would  have  affected  it  had  no 
adjudication  in  bankruptcy  been  made.  Mat- 
ter of  Alden  (Rel,  Ohio),  16  Am.  B.  R.  362, 
370.  A  trustee  takes  not  as  a  bona  fide  pur- 
chaser for  value,'  but  as  the  ■  bankrupt  held 
the  property,  subject  to  all  valid  claims,  liens 
and  equities.  Zartman  v.  First  Nat.  Bank, 
216  U.  S.  134,  23  Am.  B.  R.  635,  54  L.  Ed. 
418,  30  Sup.  Ct.  368,  affg.  189  ,N.  Y.  533, 
82  N.  E.  1126. 

Same  plight  or  condition. —  In  re  Grace- 
wich  (G.  G.  A.,  2d  Oir.),  8  Am.  B.  R.  149, 
115  Fed.  87^89,  5i3  C.  €.  A.  510,  512,  the 
rule  is  thus  stated: 

"  Under' ,  the  present  Bankruptcy  Act,  as 
under  previous  bankruptcy  acts,  the  trustee 
takes  the  property  of  the  bankrupt,  in  cases 
unaffected  by  frauds  in  the  same  plight  and 
condition  that  the  bankrupt  himself  held  it, 
and  sulbject  to  all  the  equities  impressed 
upon  it  in  the  hands  of  the  bankrupt,  ex- 
cept in  cases  where  there  has  been  a  con- 
veyance or  incumbrance  of  the  property  which 
is  void  as  against  the  trustee  by  some  pos- 
itive provision  of  the  Act." 

In  First  National  Bank  v.  Staake,  202  U. 
S.  141-149,  15  Am.  B.  R.  639,  26  Sup.  Ct. 
5'80,  50  L.  Ed.  967,  the  Supreme  Court  ap- 
proves the  following  language  of  the  Circuit 
-  Court  of  Appeals  for  the  Fourth  Circuit : 

"  This  rule  that  the  trustee  takes  the 
estate  of  the  bankrupt  in  the  same  plight 
as  the  bankrupt  held  it  is  not  applicable  to 
liens  which,  although  valid  as  to  the  bank- 
rupt, are  invalid  as  to  creditors."  See  also 
In  re  Hurley  (D.  C,  Mass.),  26  Am.  Bi.  E. 
434,  186  Fed.  851. 

Chairacter  of  trustee's  title,— Trustees 
and  receivers  in  bankruptcy,  in  the  absence 
of  fraud,  take  the  assets  of  a  bankrupt,  sub- 
ject to  all  equita^ble  liens  in  favor  of  third 
parties,  to  the  extent  that  such  assets  have 
been  augmented  by  the  wrongful  act  of  the 
bankrupt.  In  re  Dunn  &  Co.  (D.  C,  Ark.), 
28  Am.  B.  R.  127,  193  Fed.  212. 

Effect  of  attempt  to  enforce  Mens. —  In 
Pugh  V.  Loisel  (C.  C,  A.,  5th  Cir.),  33  Am. 
B.   E.   5'80,   219   Fed.   417,   the   court   saiid: 
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la\v  as  evidenced  by  the  decisions  of  the  State  courts.'*^  Thus,  he  has  no 
better  title  than  the  bankrupt  had,**'  and  is  affected  with  every  equity  which 
would  affect  the  bankrupt  himself  if  he  were  asserting  the  same  rights  and 


"  We  think  it  is  apparent  that  the  bankruptcy 
act,  as  a  whole,  contemplates  the  taking  pos- 
session and  control  of  the  bankrupt's  estate 
by  the  court  of  bankruptcy  acting  through  its 
trustee.  The  property  is  taken  into  custody 
in  the  condition  in  which  it  ig  found  at  the 
time  of  the  filing  of  the  petition,  subject  to 
all  existing  valid  liens  upon  it.  The  filing  of 
petition,  of  course,  does  not  displace  or  ais- 
turb  such  liens;  but  neither  the  existence 
of  such  liens  nor  attempts  of  the  lienors  to 
enforce  them  without  resorting  to  the  court 
of  bankruptcy  for  that  purpose  constitute 
obstacles  to  the  exercise  by  that  court  of  the 
right  to  take  into  custody  the  bankrupt's 
estate  and  to  control  the  administration  of 
it.  The  court  is  vested  with  ample  power  to 
protect  the  rights  of  lienholders  otherwise 
than  by  permitting  them  to  be  enforced  in 
some  other  court  or  courts." 

45.  In  re  Wade  (D.  C,  Mo.),  26  Am.  B.  R. 
169,  185  Fed.  664;  Thompson  v.  Faii^anks, 
196  U.  S,  516,  15  Am.  B.  E.  633,  49  L.  Ed. 
577,  25  Sup.  Ct.  306;  In  re  Standard  Tele- 
phone &  Eiec.  Co.,  216  U.  S.  545,-  24  Am.  B; 
R.  761,  767,  54  L.  Ed.  610,  30  Sup.  Gt.  412; 
Matter  of  Fite  (D.  C,  Pa.),  31  Am.  B.  R. 
308,  61  Pittsburg  Leg.  J.  169. 

46.  In  re  N".  Y.  Economical  Pr.  Oo.  (C.  C. 
A.,  2d  Cir.),  6  Am.  B.  R.  615,  110  Fed.  514; 
In  re  Platteville  Foundry  &  Machine  Co.  (D. 
C,  Wis.),  17  Am.  B.  R.  291,  293,  147  Fed. 
828,  holding  that  the  trustee  does  not  take 
property  sold  to  the  bankrupt  by  conditional 
sale  with  a  reservation  of  title  in,the  vendor ; 
Matter  of  Hamil  (I>.  C,  N.  Y.),  38  Am.  B. 
R.  206,  236  Fed.  292,  holding  that  a  trustee 
occupies  no  different  position  as  to  a  contract 
of  conditional  sale  than  the  latter  would  have 
occupied  if  bankruptcy' had  not  intervened. 
Th«  property  is  subject  to  all  equities  im- 
pressed upon  it  in  the  haiids  of  the  bankrupt ; 
In  re  Snelling  (D.  C,  Mass.),  29  Am.  B.  R. 
818,  202  Fed.  259. 

In  Pennsylvania  the  vendee  under  a  con- 
tract for  a  sale  of  land  is  regarded  as  the 
real  owner  and  the  vendor  has  no  lien  there- 
on aside  from  his  legal  estate,  or  the  remedy 
which  he  has  by  reason  thereof;  so  where  the 
vendee  is  adjudged  a  bankrupt  before  the 
purchase  price  is  paid,  the  trustee  succeeds 
to  his  interests  and  is  entitled  to  the  pro- 
ceeds of  the  sale  of  certain  removable  fixtures 
erected 'thereon  tiy  the  vendee.  In  re  Clark  & 
Co.  (D.  C,  Pa.),  9  Am.  B.  R.  2.52,  IIR  Fed. 
358;  Bush  V.  Export  Storage  Oo.  (C.  C, 
Tenn.),  14  Am.  B.  R.  138,  136  Fed.  918. 

Covenant  running  with  lajd :  effect  on  title 
acquired  by  trustee,  see  Hinchman  v.  Con- 
solidated Arizona  Smelting  Co.  (D.  C,  Me.), 
29  Am.  B.  R.  »93,  198  Fed.  907. 

Trade  fixtures  may  be  removed  by  trustee 
under  a  lease  providing  for  surrender  of 
premises  in  good  order,  with  all  improve- 
ments, etc.     Montello  Brick  Oo.   v.  Trexler 


(€.  C.  A.,  6th  Oir.),  21  Am.  B.  R.  8'96,  167 
FefJ.  492.  See  rule  in  Pennsylvania  as  laid 
down  in  Matter  of  Beeg  (D.  C,  Pa.),  2S  Am. 
B.  R.  572,  184  Fed.  522. 

Title  no  better  than  that  of  bankruptcy. — 
Mr.  Justice  Peckham,  speaking  for  the  Su- 
preme Oourt  in  Security  Warehousing  Oo.  v. 
Hand,  206  U.  S.  415,  19  Am.  B.  R.  291,  W 
L.  Ed.  1117,  27  Sup.  Ct.  720j  affg.  16  Am.  B. 
El.  49,  143  Fed.  32,  said:  "  K  is  no  new  doc- 
trine that  the  assignee  or  trustee  in  bank- 
ru/ptcy  stands  in  the  shoes  of  the  bankrupt, 
and  that  the  property  in  his  hands,  unless 
otherwise  provided  in  the  bankrupt  act,  is 
subject  to  all  the  equities  impressed  upon  it 
in  the  hands  of  the  bankrupt.  This  has  been 
the  rule  under  former  acts  and  is  now  the 
rule." 

The  decision  in  this  case  received  the  at- 
tention of  the  Supreme  Court  in  the  ease 
of  In  re  Standard  Telephofle  &  Elec.  Oo.,  216 
U.  S.  545,  24  Am.  B.  R.- 761,  7'67,  54  L.  Ed; 
610,  30  Sup.  Ct.  412,  where  the  court  aays: 
"  But  it  is  said  the  trustee  in  bankruptcy 
may  not  defend-  against  these  mortgages.  It 
is  contended  that  they  are  good  as  "between 
the  parties,  and  that  as  to  them  the  trustee 
in  bankTuptcy  occupies  no  better  position 
than  the  bankrupt.  This  question  was  raised 
and  decided  in  Security  Warehousing  Co.  v. 
Hand,  206  U.  S.  415,  19  Am.  B.  R.  291,  51 
L.  Ed.  1117,  27  Sup.  Ct.  720.  That  case 
arose  in  Wisconsin,  and  it  was  therein  held 
that,  under  the  Wisconsin  law,  an  attempted 
pledge  of  property,  without  change  of  pos- 
session, was  void  under  the  laws  of  that 
iState.  In  that  case,  as  in  this  one,  the  ques- 
tion was  raised  as  to  whether  the  trustee  in 
bankruptcy  could  question  the  transaction, 
•  and  it  was  contended  that,  being  valid  as 
between  the  parties,  the  trustee  took  only 
the  right  and  title  of  the  bankrupt.  The 
question  was  fully  considered  therein,  and  the 
previous  cases  in  this  court  were  reviewed. 
The  principle  was  recognized  that  the  trustee 
in  bankruptcy  stands  in  the  shoes  of  the 
bankrupt,  and  that  the  property  in  his  hands 
is  subject  to  the  equities  impressed  upon  it 
while  in  the  hands  of  the  bankrupt. 

"But  it  was  held  that  the  attempt  to 
create  a  lien  upon  the  property  of  the  bank- 
rupt was  void  as  to  general  crediiiors  under 
the  laws  of  Wisconsin.  Applying  §  70-a  of 
the  bankruptcy  act,  it  was  held  that  the 
trustee  in  bankruptcy  was  vested  by  opera- 
tion of  the  bankruptcy  law  with  the  title  of 
the  property  transferred  by  the  bankrupt  in 
fraud  of  creditors,  and  also  that  the  trustee 
took  the  property  which,  prior  to  the  fihng 
of  the  petition;  might  have  been  levied  upon 
and  sold  by  judicial  process  against  the  bank- 
rupt. 

"It  was  therefore  held  that  as  there  had 
been  no  valid  pledge  of  the  property,  for  want 
of  change  of  possession,  it  could  have  been 
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interests."  A  trustee  in  bankruptcy  stands  in  the  shoes  of  the  bankrupt,  and 
has  no  better  title  than  he  had  at  the  time  of  the  filing  of  the  petition,  except, 
so  far  as  the  status  is  modified  by  fraud  of  the  bankrupt,*^  or  as  conditions 
may  have  been  changed  by  the  amendment  of  1910  of  §  47-a  (2),  so  far  as 
the  right  of  the  trustee  to  attack  fraudulent  transfers  or  liens  is  concerned.*^ 
If  special  creditors  have  claims  against  specific  property  as  against  other 
creditors  having  alleged  liens  thereon,  a  trustee  is  clothed  with  the  power  and 
duty  of  protecting  and  preserving  such  claims.^"  Where  a  right  of  action 
passes  to  the  trustee  any  defense,  legal  or  Equitable,  which  might  have  been 
raised  against  the  bankrupt's  claim  may  be  raised  against  the  trustee.^^    Where 


levied  upon  and  sold  under  judicial  process 
against  the  bankrupt,  at  the  time  of  the 
adjudication  in  bankruptcy  and  passed  to 
the  trustee  in  bankruptcy."  See  also  In  re 
Gebbie  &  Co.  (D.  C,  Pa.), ,21  Am.  B.  K.  694, 
167  Fed.  609 ;  Wood  Co.  v.  Eubanks  ( C.  C.  A., 
4th  Cir.),  22  Am.  B.  E.  307,  169  Fed.  929. 

47.  In  re  Dow,  Fed.  Cas.  4,036,  6  .N.  B. 
R.  10,  quoting  from  Bacon  v.  Heathcote,  1 
Atl.  160:  "The  ground  that  the  court  goes 
upon  is  this,  that  assignees  of  bankrupts, 
though  they  are  trustees  for  creditors,  yet 
stand  in  the  place  of  the  bankrupt,  and  they 
can  take  in  no  better  manner  than  he  could." 

48.  In  re  Blake  (C.  C.  A.,  &th  Cir.),  17 
Am.  B.  E.  668,  150  Fed.  27'9;  In  re  Ureat 
Western  Mfg.  Co.  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  E.  259,  152  Fed.  123;. In  re  Dunlop 

(C.  0.  A.,  8th  Cir.),  19  Am.  B.  E.  361,  367, 
156  Fed.  945 ;  In  re  Chantler  Cloak  &  Suit  Co. 

(D.  C,  E.  I.),  18' Am.  B.  E.  498,  151  Fed.  962; 
Drede  v.  Gilley  (N.  Y.  Sup.  Ct.),  21  Am.  B. 
E.  170,  61  N.  Y.  Misc.  530,  revd.  on  other 
grounds  21  Am.  B.  E.  821,  132  N.  Y.  App. 
Div.  '293,  47  N.  Y.  Supp.  5;  In  re  De  Long 
Furniture  Co.  (D.  C,  Pa.),  26  Am.  B.  E. 
469;  In  re  Thompson  (D.  C,  N.  J.),  30  Am. 

B.  E.  64,  205  Fed.  556. 

Character  of  trustee's  title. —  A  trustee  in 
bankruptcy  takes  the  property  of  the  1  ank- 
rupt,  not  as  an  innocent  purchaser,  but  as 
the  debtor  had  it  at  the  time  of  the  peti- 
tion, subject  to  all  valid  claims,  liens  and 
equities.     In   re  Interstate   Paving  Co.    (D. 

C,  N.  Y.),  28  Am.  B.  E.  WS,  197  Fed.  371. 
As  to  real'  estate  held  by  the  bankrupt 

as  a  tenant  in  common,  the  trustee  takes 
the  interest  of  the  bankrupt,  np,t  as  an  in- 
nocent purchaser,  but  in  the  same  plight  and 
condition  as  the  bankrupt  held  it  and  subject 
to  all  the  equities  that  exist  in  favor  of  his 
cotenant.  In  re  McConnell  (D.  C,  N.  Y.), 
28  Am.  B.  E.  659,  197  Fed.  492. 

Whatever  rights  a  third  party  had  against 
the  property  of  a  bankrupt  before  the  ad- 
judication, that  party,  in  the  absence  of- 
fraud,  or  fixed  liens  created  by  iState  statutes 
in  favor  of  ,others,  has  against  his  estate 
in  bankruptcy.  Atchison,  etc.,  Ey.  Co.  v. 
Hurley  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  E. 
396,  153  Fed.  503 ;  Foerstner  v.  Citizens'  Sav. 
&  Trust  Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B. 
E.  377,  186  Fed.  1. 

Stock  bought  by  a  bankrupt  broker  for  a 
customer  with  the  customer's  money  belong 


to  the  customer  and  the  certificates  cannot 
be  retained  by  the  trustee  of  the  'bankrupt. 
In  re  Meadow,  Williams  &  Co.  (D.  C,  N.  Y.) , 
23  Am.  B.  E.  124,  173  Fed.  694,  affd.  24  Am. 
B.  R.  251,  177  Fed.  1004;  Cummdngs  v.  Syn- 
nott  (C.  C.  A.,  3d  Cir.),  25  Am.  B.  E.  859,  184 
Fed.  718;  Matter  of  Molntyre  &  Co.  (C.  C. 
A.,  2d  Cir.),  24  Am.  B.^E.  626,  181  Fed.  956. 

Trustee  takes  property  in  same  condi- 
tion as  bankrupt.—  It  has  been  often  de- 
clared by  the  Supreme  Court  of  the  United 
States  that  under  the  present  IpankTUipt  act 
the  trustee  takes  the  property  of  fhe  bank- 
rupt, in  cases  unaffected  by  fraud,  in  the 
same  condition  that  the  bankrupt  himself 
held  it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bank- 
rupt. The  trustee  in  a  certain  sense  is  the 
bankrupt.  The  bankrupt's  title  is  his  title, 
whether  it  be  to  things  in  possession  or  to 
choses  in  action.  This  title  cannot  rise  Ligher 
than  that  of  the  bankrupt,  so  as  to  infringe 
upon  or  destroy  the  interest  in  or  title  to 
the  property, :  good  as  against  the  bankrupt 
himself.  Davis  v.  Compton  (C.  C.  A.,  3d 
Cir.) ,  20  Am.  B.  E.  53,  158  Fed.  735. 

Right  of  pledgee  of  mortgages  on  real 
property  to  collect  rents.— A  pledgee  of 
mortgages'  on  real  ,  property  as  eollateral 
security  is  not  entitled  to  collect  the  rents 
as  against  the  trustee  in  bankruptcy  of  the 
pledgor,  where  he  is  not  in  possession,  al- 
though he  has  given  notice  of  an  asserted 
right  to  collect  the  rents.  Matter  of  Sweeney 
(C.  C.  A.,  3d  Oir.),  32  Am.  B.  E.  302,  212 
Fed.  1. 

4a.  See  discussion  under  47-a  (2),  ante. 

50.  In  re  Martin  (C.iC.  A.,  8th  Cir.),  23 
Am.  B.  E.  151,  173  Fed.  597. 

51.  Jenkins  v.  Pierce,  9'8  111.  646. 

Fraud  of  bankrupt  as  defense. —  Where 
the  bankrupts  agreed  to  build  a  locomotive 
for  certain  parties  and  notified  them  that  it 
was  completed  and  ha;d  been  shipped,  and 
thereupon  were  paid  the  price,  it  appearing 
that  no  engine  existed  at  the  time  it  was 
•represented  as  having  been  shipped,  but 
that  subsequently  two  were  built,  either 
of  which  would  answer  the  contract,  it  was 
held  that  the  bankrupt  and  his  assignee  were 
both  estopped  by  the  fraud  of  the  bankrupt 
from  denying  that  one  of  the  engines  then 
in  their  possession  was  the  property  of  the 
parties  who  had  thus  been  defrauded.  In  i-e 
McKay  &  Aldus,.  3  N.  B.  E.   50,   1  Lowell, 
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a  bankrupt  in  due  course  of  the  transaction  of  its  business,  some  time  prior 
to  bankruptcy,  treats  property  as  sold,  and  the  proceeds  thereof  as  due,  and 
assigns  the  same  as  collateral  security  to  a  loan,  the  trustee  will  be  bound  by 
the  bankrupt's  acts  and  is  estopped  from  asserting  that  there  was  no  sale.^^ 
(2)  DisposiTioiir  OF  property  subject  to  lien  or  incumbrance. —  A 
lien  or  other  incumbrance  on  real  property  belonging  to  the  bankrupt  attaches 
to  such  property  in  the  hands  of  his  trustee,  and  is  effectual  against:  such 
property  to  the  same  extent  as  though  bankruptcy  had  not  intervened,  and  will 
attach  to  .such  fixtures  as  from  their  nature  and  the  circumstances  of  the  ease 
become  a  part  of  the  freehold.  ^^    But  a  judgment  rendered  in  a  State  court 


346.  Compare  Kelly  v.  Scott,  40  AST.  Y.  59S, 
citing  Mitchell  v.  Winslow,  2  Story,  630. 
Where  a  party  fraudulently  induces  an  owneir 
to  part  with  his  title  to  goods,  the  defrauded 
party  having  the  right  to  disaffirm  the  con- 
tract and  to  recover  the  goods,  may  assert 
that  right  against  the  trustee  in  bankruptcy 
as  well  as  agaiinst  the  bankru'p,t  himself. 
Donaldson  v.  Farwell,  15  N.  B.  E.  277,  Fed.v 
Cas.  3y9&3,  5  Biss.  451,  affd.  93  U.  S.  eSl,  23 
L.  Ed.  9®3;  In  re  «any  (D.  C,  N.  Y.),  4  Am. 
B.  R.  57«,  103  Fed.  930;  In  re  Spann  (D.  C, 
Ga.),  25  Am.  B.  R.  551,  183  Fed.  819';  Gil- 
lespie V.  Piles  &  Co.  (C.  0.  A.,  8th  Cir.),  24 
Am.  B.  !R.  502,  178  Fed.  »86. 

Where  there  was  an  action  to  foreclose 
a  mortgage,  and  proceedings  for  the  ap- 
pointment of  a  receiver  of  the  rents  and 
profits  Tvere  instituted  before  the  adjudication 
of  the  mortgagor  as  bankrupt,  and  there  was 
a  deficiency  on  the  sale  of  the  mortgaged 
jfremises  it  was-  held  that  the  assignee  in 
banltruptcy  could  not  claim  the  fund  in  the 
receiver's  hands,  as  against  the  mortgagee. 
Hayes  v.  Dickinson,  1'5  N.  B.  R.  350,  a  Hun 
(N.  Y.),  277. 

52.  Property  vesting  in  trustee;  estoreel. 
— A  bankrupt  corporation  had,  sometime 
prior  to  banlcruptcy,  agreed  as  subcontractors 
to  furnish  and-  set  tile  for  several  buildings 
then  in  course  of  construction  and  had-  de- 
livered tile  to  each  of  the  buildings,  after 
which  it  borrowed  money  from  a  trust  com- 
pany giving  its  notes  therefor  and  as  collat- 
eral security  for  their  payment  executed 
assignments  of  the  money  due  for  material 
furnished.  The  -  assignments  stated  and  it 
was  orally  represented  to  the  trust  company 
at  the  time  of  the  loans  ^  that  the  mo:-ey 
was  then  due.  Before  the  work  of  setting 
the  tile  had  been  begun,  the  corporation  went 
into  bankruptcy  and  the  trustee  claimed  title 
to  the  tile.  Beld,  that  the  bankrupt  having 
treated  the  tile  as  sold  to  the  contractors, 
and  the  proceeds  thereof  as  due,  and  having 
assigned  the  same  as  collateral  security  to 
the  loans,  neither  it  nor  its  trustee  will  be 
heard  to  assert  the  contrary  as  against  the 
trust  company.  Aldine  Trust  Co.  v.  Smith 
(C.  C.  A.,  3d  Cir.) ,  25  Am.  B.  R.  608,  182  Fed. 
449,  citing  Fourth  Street  Bank  v.  Yardley, 
165  U.  S.  634,  17  Sup.  Ct.  439,  41  L.  Ed.  855. 

53.  Lien  of  judgment  creditor  upon  ma- 
chinery in  factory  as  part  of  the  realty. — 
In  Pennsylvania,  as  between  judgment  cred- 


itors and  the  general  creditors  in  bankruptcy, 
machinery  of  a  factory,  which  is  a  necessary 
part  of  it,  and  without  which  it  would  not 
be  a  fully  equipped  establishment,  is,  a  fixture 
to  be  regarded  as  a  part  of  the  freehold, 
subject  to  the  lien  of  a  judgment  creditor 
as  part  of  the  realty.  Seld,  that  as  certain 
chattels,  machinery,  utensils,  etc.,  used  in  a 
sausage  factory  owned  and  occupied  by  the 
bankrupt,  whether  fast  or  loose,  were  indis- 
pensaible  in  carrying  on  the  business  as  a 
sausage  factory,  they  became  a  part  of  the 
realty  and  were  subject  to  the  lien  of  judg- 
ment entered  long  prior  to  the  bankruptcy 
proceedings,  and  that  the  fact  that  there 
had  been  bills  of  sale  of  such  machinery,  etc., 
executed  in  some  of  the  conveyances  to  the 
bankrupt  and  prior  to  his  ownership  thereof, 
did  not  alter  the  character  of  the  property. 
Matter  of  Beeg  (D.  C,  Pa.), '25  Am.  B.  K. 
572,  184  Fed.  522. 

After  insolvency  has  taken  the  debtor's 
real  estate  out  of  his  hands,  its  income  or 
product  belongs  to  the  lien  creditors,  who 
have  thus  become  its  virtual  owners ; '  this 
rule  applies  to  real  estate  in  a  court  of  bank- 
ruptcy. In  re  Torchia  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  579,  188  Fed.  207:  In  re  In- 
dustrial Storage  Co.  (I>.  C.-,  Pa.),  20  Am.  B. 
R.  904,  163  Fed.  390;  In  re  Hasie  (D.  C  , 
Tex.),  30  Am.  B.  R.  83,  206  Fed.  789;  Pugh 
V.  Loisel  (C.  C.  A.,  5th  Cir.),  33  Am.  B.  R. 
580,  219  Fed.  417.     , 

Lien  under  unrecorded  lease. —  Under  the 
law  of  Rhode  Island  a  lease,  giving  the  land- 
lord a  lien  on  personal  property  on  the 
preinises,  although  not  recorded,  gives  to  the 
lessor  an  equitable  lien  good  against  arttach- 
ing  creditors,  and,  hence,  the  trustee  in  bank- 
ruptcy of  the  lessee  takes  such  property  sub- 
ject to  the  equitalble  lien,  although  the  lease' 
was  not  recorded  until  six  days  before  bank- 
ruptcy, when  the  lessor  had  reasonable  cause 
to  believe  that  the  lessee  was  insolvent,  and 
that  the  lien  claimed  would  constitute  a 
-preference.  Matter  of  Floyd^Seott  Co.  (D. 
C,  Mass. ) ,  35  Am.  B.  R.  463,  224  Fed.  987. 

Proceeds  from  Are  insurance  policy.— 
Money  payable  as  the  proceeds  of  a  fire  in- 
surance policy  taken  out  by  the  bankrupt 
prior  to  bankruptcy  for  his  own  benefit  does 
not  arise  from  real  property,  but  from  a  per- 
sonal contract,  and  upon  distribution  will  be 
awarded  to  the  trustee  in  bankruptcv  and 
not  to  a  judment  creditor  of  the  bankrupt 
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during  the  pendency  of  the  proceedings  does  not  impose  a  lien  on  lands  form- 
ing a  part  of  the.  assets  of  the  bankrupt.'**  Where  the  particular  property  is 
fully  covered  by  liens,  the  trustee  should  not  administer  it,  although  he  may 
do  so  with  the  consent  of  the  lien  holders.®^  In  respect  to  the  incumbered 
property  the  trustee  may  (1)  take  possession  of  the  property,  if-,  in  his  judg- 
ment, the  unsecured  creditors  will  profit  thereby,  and  sell  the  property  free 
of  the  liens,  in  which  event  the  liens  will  attach  to  the  proceeds;  or  (2)  sell 
the  equity  of  redemption.^^  In  all  such  cases  he  will  be  guided,  subject  to 
the  control  of  the  court,  by  what,  in  his  judgment,  is  for  the  best  interests  of 
the  general  creditors.^'  If  a  mortgage  or  other  lien  is  invalid  because  not 
authorized  by  law,  as  where  given  to  secure  the  payment  of  loans  unlawfully 
made  by  municipal  officers  to  a  bankrupt  corporation,  the  trustee  takes  the 
property  of  the  bankrupt  freed  of  the  lien.^^ 

(3)  Peopebtt  in  possession  of  bankrupt. —  It  is  the  plain  purpose  of 
the  statute  that  the  title  and  right  to  all  things  and  rights  which  do  not  fall 
within  the  vesting  words  of  §  YO'  shall  remain  in  the  bankrupt.^®  If  property 
is  in  the  bankrupt's  hands  ks  bailee  or  agent,  the  trustee  holds  it  as  such,  and 
the  bailor  or  principal  may  recover  the  proceeds,^"  or  the  property-.®^      The 


•whose  judgment  was  a  valid  lien  on  the 
real  property,  for  a  judgment  creditor  of  a 
bankrupt,  claiming  a  preference  by  reason 
of  its  lien  on  the  real  estate  of  a  bankrupt, 
has  no  more  title  to  the  proceeds  of  an 
insurance  policy  than  any  other  creditor. 
Matter  of  Balsier'(D.  C,  Pa.),  32  Am.  B.  E. 
458,  215  Fed.  134. 

Proceeds  of  fire  insurance  on  property  sub- 
ject to  mortgage. —  When  a  receiver  in 
bankruptcy  insures  buildings  on  the  mort- 
gaged property  of  the  alleged  bankrupt,  and 
a  loss  by  fire  is  adjusted  and  paid  before  the 
appointment  and  qualification  of  the  receiver 
as  trustee  in  bankruptcy,  the  proceeds  of  the 
insurance  are  impressed  with  an  equitable 
lien  in  favor  of  the  mortgagees  of  the  prop- 
erty as  their  interest  may  appear.  Rielley 
V.  Buffalo  German  Insurance  Co.  (N.  Y.  Sup. 
Ct.,  Sipec.  T.),  32.  Am.  B.  E.  728,  8'6  N.  Y. 
Misc.  m,  147  N.  Y.  Supp.  1086. 

54.  Chambers  v.  Kirk  (Okla.  Sup.  Ct.),  32 
Am.  B.  E.  175,  139  Pac.  9«6. 

55.  Matter  of  Hosmer  (D.  C,  Iowa),  37 
Am.  B.  E.  464,  233  Fed.  318;   In  re  Eauch 

(D.  C,  Va.),  36  Am.  B.  E.  75,  226  Fed.  982, 
holding  that  "  estates "  as  used  in  the  law 
means  the  unincumlbered ,  assets,  properly 
administrable  in  bankruptcy,  ,as  distinguished 
from  that  of  the  property  of  a  bankrupt 
dedicated  by  law  to  the  payment  of  a  par- 
ticular obligation,  or  upon  which  there  is  a 
~  specific  lien. 

56.  Matter  of  Cutler  v.  John  (D.  C,  N. 
Car.),  36  Am.  B.  E.  420',  288  Fed.  771. 

57.  Matter  of  Hosmer  (D.  C,  Iowa),  37 
Am.  B.  E.  464,  238  Fed.  318. 

58.  In  re  Manistee  Watch  Co.  (D.  C, 
Mich.),  28  Am.  B.  E.  316,  197  Fed.  455,  in 
which  ease  it  wks  held  that  where  a  contract 
between  the  incorporators  of  a  bankrupt 
company  and  a  municipality,  under  which 
the  city  turned  over  certain  municipal  bonds, 
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and  a  mortgage  on  its  factory  plant  and 
premises,  executed  by  bankrupt  to  secure  tne 
performance  of  its  part  of  the  contract,  were 
invalid,  they  did  not  constitute  a  lien  upon 
the  factory  property,  and  the  trustee  was 
entitled  to  have  such  property  sold  free  from 
liens. 

59.  In  re  Home  Discount  Co.  (D.  C,  Ala.), 
17  Am.  B.  E.  168,  181,  147  Fed.  538. 

60.  In  re  Eeboulin  Fils  &  Co.  (D.  C,  N. 
J.),  21  Am.  B.  E.  '296,  165  Fed.  245;  Wood 
Co.  V.  Van  Story  (C.  C.  A.,  4th  Cir.),  22 
Am.  B.  E.  740,  171  Fed.  375. 

Where  the  relation  of  bailor  and  bailee  or 
principal  and  agent  is  terminated  by  a  final 
settlement  between  the  parties  by  which  the 
obligation  of  the  agent  is  accepted  in  lieu  of 
the  property  or  proceeds  of  property  there- 
tofore consigned  to  him  the  principal  becomes 
a  general  creditor.  Matter  of  Handy  (D. 
C,  Md.),  33  Am.  B.  E.  666,  218  Fed.  956. 

Property  held  by  bankrupt  as  agent;  pro- 
ceeds of  accounts  receivable. —  A  credit  com- 
pany purchased  the  accounts  receivable  of  a 
corporation,  making  the  latter  its  agent  to 
collect  the  same  and  remit  the  proceeds. 
The  corporation  at  the  time  of  its  bankruptcy 
held  the  proceeds  of  some  of  the  accounts 
sold  to  the  credit  comipany.  No'  notice  was 
given  to  creditors.  An  order  of  the  referee, 
holding  that,  there  being  no  insolvency,  fraud 
usury  or  intent  to  create  a  preference,  the 
transfer  should  be  declared  valid  and  the 
trustee  directed  to  turn  over  the  proceeds  of 
the  accounts  to  the  credit  company,  was  re- 
versed by  the  District  Court.  Held,  that  the 
decree  of  the  District  Court  should  be  re- 
versed and  the  order  of  the  referee  approved. 
Hawley  Down-draft  Furnace  Co.  v.  Chidsey 
(C.  C.  A.,  3d  Cir.),  38  Am.  B.  E.  219,  238 
Fed.  122. 

61.  Thomas  v.  Field-Brundage  Co.  (C.  C. 
A.,  8th  Cir.),  32  Am.  B.  E.  569,  215  Fed.  891. 


1122  Title  to  Peopeett.  [§  70-a  (1). 

cases  under  the  present  law  are  already  numerous,®^  and  have  been  classified 
and  considered  for  the  most  part  under  subsequent  headings.^  They  are, 
however,  so  dependent  on  their  own  facts  as  to  make  a  scientific  classification 
and  summary  difficult. 

(4)  Effect  of  amendment  of  1910'  to  §  47-a  (2). —  The  rules  laid  down 
in  this  paragraph  should  be  applied  in  view  of  the  amendment  of  §  47-a  (2) 
by  the  amendatory  "act  of  1910  which  vests  the  trustee  with  all  the  rights, 
remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings on  property  in  the  custody,  or  coming  into  the  custody  of  the  bank- 
ruptcy court;  this  amendment  has  extended  the  title  of  the  trustee,  so  that 
he  has'  more  than  the  limited  title  of  the  bankrupt.^*  But  it  may  not  be 
invoked  to  deprive  a  creditor  of  the  bankrupt  of  equities  existing  in  his 
favor  at  the  time  of  the  bankruptcy,  and  was  not  intended  to  limit  the  general 
rule  that  a  trustee  takes  the  bankrupt  estate  subject  to  all  valid  claims,  liens 
and  equities.®"  ' 

III.  TITLE   TO   SPECIFIC  PROPERTY. 

a.  In  general. —  Subsection  a  specifies  particularly  the  property  the  title 
to  which  vests  in  the  trustee  upon  the  adjudication  of  the  bankrupt.  It 
was  intended  to  classify  in  the  several  subdivisions  all  the  property  of  which 
the  bankrupt  might  then  be  possessed,  which  should  become  a  part  of  the 
bankrupt  estate  for  administration  and  distribution  as  provided  in  the  act. 
A  careful  consideration  of  these  subdivisions  will  clearly  indicate  their  com- 
prehensiveness;  everything  belonging  to  the  bankrupt  which'  his  creditors 
could  reach  by  judicial  process,  everything  which  might  be  obtained  by  his 
creditors  to  aid  in  securing  the  payment  of  their  claims,  and  all.  property 
rights  which  might  have  been  subjected  to  such  claims,  become  assets  in  the 
hands  of  the  trustee;  except  such  as  are  herein  expressly  saved. 

b.  Documents  relating  to  bankrupt's  property. — Subdivision  1  vests  the 
trustee  with  title  to  all  "documents  relating  to  his  property."  Documents 
include  deeds,  contracts,  securities,  bills  receivable,  notes,  bank  books,  bills 
of  exchange,  account  books  and  all  papers  and  books  relating  to  the  bank- 
rupt's business.^®  iSueh  books  and  papers  rhay  not  be  detained  upon  the 
ground  that  they  contain  evidence  that  might  be  used  against  him  in  a 
criminal  prosecution.®^     Document  is  defined  as  including  "any  book,  deed, 

62.  For  instance  In  re  Goldman  (D.  C,  N.  based  upon  a  claim  against  the  bankrupt  for 
Y.),  4  Am.  B.  R.  100,  102  Fed.  122;  Morton  money  received  by  him  as  an  ofRcer  of  the 
V.   Lumber   Go.    (Ref.,  Ark.),,  5  Am.   B.   R.       corporation. 

850;  Spencer  v.  Dunplan  Co.   (IC.  C,  Pa.),  7  66.  In  re  Hess  (D.  C,  Pa.),  14  Am   B    K. 

Am.  B.  R.  563,  112  Fed.  638.    Compare  Mar-  559,  134  Fed.  109.     See  Schedule  B    (6)    in 

den  V.  Phillips   (D.  C,  Masis.),  4  Am.  B.  R.  Form  No.  1. 

566,  103  Fed.  190.    See  also  ^iib  nom.  "  Rec-  67.  Self -incriminating     evidence;     compel- 

lamation  Proceedings,"  post.  ling  bankrupt  to  turn  over  books. An  or- 

63.  See  particularly  "Property  which  der  requiring  bankrupt  to  deposit,  in  the 
might  have  been  tramsferred  or  levied  upon,"  office  of  the  receiver,  books  of  account  which 
post,  and  subheadings  thereunder.  he  claims  contain  matter   that  might   tend 

64.  In  re  Hammond  (D.  C,  Ohio),  26  Am.  to  incriminate  him,  there  to  remain  in  the 
B.  R.  336,  18«  Fed.  1020.  See  discussion  custody  of  bankrupt,  the  receiver  to  be  per- 
under  Section  Forty-seven  of  this  work.  mitted  to  inspect  and  use  them  for  the  civil 

65.  Marcus  Shipping  Assn.  v.  Barnes  administration  of  the  estate,  but  not  for 
(Iowa  iSup.  Ct.),  34  Am.  B.  R.  682,  151  N.  'any  criminal  proceeding,  provision  being 
W.  525,  in  which  it  was  held  that  certificates  ma,de  to  give  'bankrupt  an  opportunity  to 
of  shares  of  a  corporation  issued  upon  the  assert  the  question  of  his  constitutional 
dissolution  thereof,  passed  to  the  trustee  privilege  in  case  t)f  process  for  thoir  produc- 
BUbject   to   the   equities   of  the   corporation  tion,   is   a  proper  exercise  of   authority  on 
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or  instrument   in   writing."  ®*     These   documents   are   regarded   as   personal 
property,  the  title  to  which,  by  operation  of  law,  is  vested  in  the  trustee.^® 

c.  Patents,  copyrights,  and  trade-marks. — Subdivision  2  passes  to  the  trustee 
all  "  interests  in  patents,  patent  rights,  copyrights  and  trade-marks."  These, 
it  would  seem,  should  vest,  irrespective  of  the  statute.  There  can  be  no 
doubt  about,  it  now.™  But  where,  though  application  has  been  made,  the 
letters-patent  have  not  yet  been  granted,  the  trustee  takes  no  interest,'! 
although  it  has  teen  held  that  rights  accruing  because  of  such  an  application 
may  be  deemed  "  property "  within  the  meaning  of  subdivision  5,  and  that 
therefore  the  trustee  would  take  the  bankrupt's  interest  in  the  patent  sub- 
sequently obtained.''^  A  trustee  is  under  no  obligation  to  accept  a  license 
under  a  patent  which  was  transferred  to  the  bankrupt  -burdened  with  executory 
obligations.''^  The  similarity  between  these  classes  of  property  and  those 
known  as  "  personal  privileges  "  should  be  noted.''* 

d.  Personal  powers. —  Subdivision  3  provides  that  powers  which  the  bank- 
rupt might  have  exercised  in  his  own  behalf  pass  to  the  trustee.-  This  sub- 
division is  expressive  of  a  general  rule  of  law.     A  power  which  is  beneficial 


the  part  of  the  bankruptcy  court  and  not  an 
infringement  of  his  constitutional  rights.  In 
such  case  the  question  is  not  of  forcing  bank- 
rupt to  be  a  witness  against  himself  in  a 
criminal  case,  but  of  compejlin^  him  to  yield 
possession  of  property  to  which  he  is  no 
longer  entitled.  Matter  of  Harris,  221  U. 
S.  274,  28  Am.  B.  R.  302,  65  L.  Ed.  732, 
31  Sup.  Ct.  5S7,  afiFg.  20  Am.  B.  R.  911, 
164  Fed.  292. 

68.  Bankr.  Act,  §  1    (13). 

69.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B.  R. 
559,  134  Fed.  109;  In  re  Madden  (C.  C.  A., 
2d  Cir.),  6  Am.  B.  R.  614,  110  Fed.  348. 

70.  An  assignment  of  a  copyright  vests 
title  in  the  assignee  which  passes  to  hi.s  trus- 
tee in  bankruptcy.  In  re  Howlev-Dresser  Co. 
(D.  C,  N.  Y.),  13  Am.  B.  E.  94,  132  Fed. 
1002.  Compare  In  re  McBiride  (D.  C,  N. 
Y.),  12  Am.  B.  R.  81,  132  Fed.  285.  See  gen- 
erally Am.  Bankr.  Dig.  §  340. 

A  conveyance  of  a  trade-mark,  unaccom- 
panied by  any  business  whatever,  gives  no 
title  to  the  assignee.  In  re  Jaysee  Corset 
Co.  (D.  C,  N.  Y.),  29  Am.  B.  R.  866,  201 
Fed.   779. 

71.  In  re  McDonnell  (D.  C,  Iowa),  4  Am. 
B.  R.  92,  101  Fed.  239;  In  re  Dann  (D.  C, 
111.),  12  Am.  B.  R.  27,  129  iFed.  495. 

72.  Rights  accruing  from  application  for 
patent. —  In  the  case  of  In  re  Cantelo  Mfg. 
Co,  (D.  C,  Me.),  26  Am.  B.  R.  57,  185  Fed. 
276,  the  court  said:  "In  the' case  of  In  re 
MTJonnell  (D.  C,  la.),  4  Am.  B.  R.  92,  1,01 
Fed.  239,  Judge  Shiras,  of  the  Northern  Dis- 
trict of  Iowa,  in  a  clear  and  well  considered 
opinion,  held  that  section  70-a,  subd.  2,  can 
have  reference  only  to  letters  patent  actually 
issued  at  the  date  of  the  adhidication  in 
bankruptcy;  and  that  the  trustee  in  bank- 
ruptcy takes  no  title  to  the  patent  granted  to 
the  bankrupt  after  the  date  of  the  adiudica- 
tion  in  bankruptcy,  although  the  application 
was  made  before  bankruptcy,  and  was  pend- 


ing at  the  time  of  the  adjudication.  Tlie 
case  In  re  Dann  (D.  C,  111.),  12  Am.  B.  R. 
27,  129  Fed.  495,  is  to  the  same  effect,  but 
goes  further,  and  discusises  subdivision  5  of 
.section  70-a. 

"The  case  at  bar  is  presented  by  the  rec- 
ord in  a  soiAewhat  stronger  position  Jor  the 
trustee  than  is  found  in  either  of  the  cases 
which  I  have  cited.  It  is  for  the  court  to 
say  whether,  under  all  the  facts  which  the 
record  discloses,  it  shall  refuse  to  the  trustee 
of  the  bankrupt  corporation  the  use  and  bene- 
fit of  the  patent  applications  which  had  actu- 
ally constituted  a  valuable  asset  to  the  cor- 
poration before  bankruptcy.  Clearly  the 
trustee  in  bankruptcy  should  not  be  deprived 
of  their  benefit  if,  under  a  fair  construction 
of  the  law,  they  may  be  held  to  be  a  part 
of  the  bankrupt  estate.  In  spite  of  the  well- 
considered  opinion  in  the  M'Donnell  case,  1 
think  it  not  altogether  clear,  but  that  the 
interest  in  the  inventions  which  have  become 
the  subject  of  .patent  applications  may  fairly 
be  held  to  be  an  '  interest  in  patents  '  within 
the  meaning  of  the  law;  but,  whether  or 
not  these  inventions  may  be  so  held,  it  seems 
to  me,  under  suMivision  5  of  section  70-a, 
they  may  be  held  to  be  '  property '  which 
could  be  transferred.  It  affirmatively  appears 
that,  upon  these  inventions  the  credit  _of  the 
company  was  obtained;  and  that  part  of 
the  claims  provable  in  bankruptcy  against  the 
estate  of  the  bankrupt  were  based  upon  such 
credit."  See  also  s.  c,  29  Am.  B.  R.  704, 
201  Fed.  158. 

See  In  re  Myers-Wolf  Mfg.  Co.  (C.  C.  A., 
3d  Cir.),  30  Am.  B.  R.  572,  205  Fed.  289. 

73.  Matter  of  Wisconsin  Engine  Oo.  (C. 
C.  A.,  7th  Cir.),  37  Am.  B.  R.  106,  234 
Fed.  281. 

74.  See  discussion  under  this  section,  sub- 
title "Licenses,  Franchises  and  Personal 
Privileges,"  post. 
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to  a  bankrupt  .donee  vests  in  his  trustee;  not  so  a  po~wer  in  trust  J"  The 
powers  here  referred  to  are  probably  those  known  to  the  common  law/® 
although,  there  may  be,  some  doubt  about,  this.  The  English  statute  from 
which  this  clause  was  derived  had  reference  to  such  technical  powers,  and 
it  seems  likely  that  the- intent  of  congress  was  the  same. 

e.  Property  fraudulently  transferred. (1)  In  oENEEAL.^By  subdivision  4 

property  transferred  by  the  bankrupt  in  fraud  of  his  creditors  passes  to  his 
trustee.  This  is  the  converse  of  the-  doctrine  that  trustees  take  title  subject 
to" equities;  they  also  take  title  to  property  which  the  bankrupt  has  fraudulently 
transferred,"  and  in  which,  therefore,  the  creditors  have  equities.  The  trustee's 
interest  in  such  property  is  stronger  than  was  that  of  the  creditors  in  whose 
stead  he  stands,  for  he  has  a  title.  .  The  trustee  is  vested  not  only  with  the 
title  of  the  property,  but'  also  with  the  creditors'  rights  of  action  with  respect 
to  property  of  the  bankrupt  fraudulently  transferred  or  incumbered  by  him, 
and  he  may  assail  in  their  behalf  all  of  such  transfers  and  incumbrances  to 
the  same  extent  as  though  the  debtor  had  not  been  declared  a  bankrupt.  The 
trustee's  remedy  when  title  is  claimed  adversely  is,  as  has  been  seen,  usually  a 
suit  in  the  -proper  court.  This  subdivision  should  be  read  in  connection  with 
§  22,' §  67-e  and  §  TO^e.''* 

(2)  Peopeety  affected;  chaeactee  of  teajStsfee. —  It  is  apparent  that 
this  provision  applies  to  all  property  transferred  by  the  bankrupt  at  any  time 
in  fraud  of  his  creditors.''*  Where  after  the  filing  of  an  involuntary  petition 
and  before  adjudication  a  creditor  attaches  the  bankrupt's  assets,  the  trustee 
may  recover  the  proceeds  of  the  attachment,  even  though  they  were  less  than 
the  percentage  to  which  the  creditor  would  have  been  entitled  in  the  bank- 
ruptcy proceedings.^"  Money  procured  on  a  policy  of  insurance  on  buildings 
on  land,  conveyed  to  the  insured  in  fraud  of  the  grantor's  creditors,  is  not  the 
proceeds  of  the  property,  and  cannot  be  recovered  by  the  grantor's  trustee  in 
bankruptcy.^^ 

(3)  Actual  oe  implied  feaud. —  The  fraud  may  be  either  actual  or 
implied;  if  the  creditor  obtained  undue  advantage  because  of  the  transfer, 
within  the  four  months'  peripd,  although  no  actual  fraud  be  shown,  the  trustee 
is  entitled  to  the  title  and  possession  of  the  property.*^     If  actual  fraud  be 

75.  Oaropare    discussion    under    ftiis    sec-  78.  In   re   Rodgei's    (C.    C.   A.,   7th   Oir  • 
tion,  post,  sulrtitle  "Property  which  might       11  Am.  B.  R.  79,  135  Fed.  169;  In  re  Butter- 
have  been  trcuiisferred  of  levied  upon."                 wick    (D.  C,  Pa.),   12  Am.   B.   R.   sse,   131 

Power  of  bankrupt  to  appoint  by  will. —  Fed.   371;   Thomas  v.   Roddy,  9  Am.   B.   R. 

The  bankruptcy  act  does  not  enable  a  trustee  873,  876,  122  N.  Y.  App.  Div.  851    107  N.  Y. 

in  bankruptcy,  to  make  an  appointment  under  Supp.  473,   holding   that  the  fact  that   the 

a  power  which  was  to  be  exercised  by  the  complaint  shows,  or  facta  are  alleged  from 

bankrupt  by  will  and  by  will  only,  whether  which   it   may   he   fairly   inferred,    that    at 

the  bankrupt  is  alive  or  dead.     Montague  v.  least  some  creditors  who  were  in  a  position 

Silslbee   (Mass.  Sup.  Ct.),  32  Am.  B.  R.  876,  to  attack  the  alleged  fraudulent  conveyance 

105  N.  E.  611.  at  the  time  of  the  filing  of  the  petition  in 

76.  Fisher  V.  Cushman  (C.  C.  A.,  1st  Cir.),  bankruptcy.   Had   filed   their   claims    in   the 
4  Am.  B.  R.  646,  ©54,  103  Fed.  860.  baakruptcy  proceedings  does  not  prevent  the 

77.  In    re    Yukon    Woolen    Co.     (D.    C.,  trustee  from  maintaining  the  action 
Conn.),  2  Am.  B.  R.  805,  96  Fed.  326;  In  re  79.  In  re  Kohler   (CCA     6th  C;ir  1    20 
McNamara  (Ref.,  N.  Y.),  2  Am.  B.  R.  566;  Am:  B.  R.  89,  159  Fed.  871;  Boyd  v   Araold 
English  V.  Ross   (D.  C,  Pa.),  15  Am.  B.  R.  (Sup.   Ct.,   Ark.),   32   Am    B    R    siiq     I4fi 
370,  140  Fed.  ©30;   In  re  Holbrook  Shoe  &  S.  W.  118.  ' 
Leather  Co.    (D.  Ci,  iJont.),  21   Am.  B.  R.          80.  State  Bank  of  Chieaffo  v    Oox   (V.   C 
511,  165  Fed.  OT3;  Cowan  v.  Burchfield  (D.  A.,  7'th  Cir.),  16  Am.  B   R   32  "l^Vrt    qi 
C,  Ala.),  25  Am.  B.  R.  293,  180  Fed.  614;           81.  Trenholm  v.  Klinker  "(Sup  Ct    Miss 
Lovell  V.  Latham  Co.   (D.  C,  Ala.),  32  Am.  33  Am.  B.  K.  562,  66  So    738               ™'ss    > 
B.  R.  191,  211  Fed.  374;  McMahon  v.  Pithan          82.  Matter  of  Webb  Oomnanv  IT)  V    ■(>„  \ 
(Sup.    Ct.,   Iowa),   33   Am.    B.   R.   125,   147  34   Am.    B.   R.   785,   224   Fed    258    hnldl;* 
N.  W.  920.  that   where    a   creditor,    without   notice   ot 
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shown,  as  where  a  bankrupt  while  insolvent  transfers  real  estate  to  his  brother 
for  an  inadequate  consideration,  and  the  transfer  was  not  recorded,  the  trans- 
fer may  be  set  aside. ''^  A  conveyance  of  real  estate  by  a  debtor  to  another  to  be 
held  wholly  or  partly  in  trust  for  him  is  a  fraud  on  creditors  whether  so 
intended  or  not,  and  may  be  void  both  as  to  existing  and  subsequent  creditors, 
the  fraud  being  a  continuing  one  and  the  property  may  be  recovered  by  his 
trustee  in  bankruptcy.^*  > 

(4:)  VOLUNTAEY  TEAKSFEES  ;  TEANSFEES  TO  WIFE  OE  CHILDEEN. A  Volun- 
tary transfer  is  at  least  presumptively  .fraudulent  as  against  creditors;  if  made 
to  a  wife  or  child,  however  meritorious,  it  must- be  known  to  be  in  good  faith 
and  without  intent  to  defraud  or  injure  creditors.®^  .  Transactions  between 
husband  and  wife  to  the  prejudice  of  the  husband's  creditors  will  be  closely 
scrutinized  by  the  courts  in  New  York,  as  iclsewhere,  to  see  that  they  are  fair 
and  honest  and  not  mere  contrivances  resorted  to  for  the  purpose  of  placing 
the  husband's  property  beyond  the  reach  of  creditors.^®  But  a  transfer  by  a 
bankrupt  to  his  wife  made  in  good  faith  more  than  two  years  before  bankruptcy 
and  while  the  bankrupt  was  solvent  in  payment  of  an  antecedent  debt  is  not 
fraudulent.*''  In  a  suit  to  set  aside  a  transfer  from  a  bankrupt  husband  to  his 
wife,  while  the  husband  is  insolvent,  the  burden  is  upon  the  wife  to  show  good 
faith.«8 

(5)  Effect  of  a  geneeal  assignment.-^ A  general  assignment,  within 
the  four  months'  period,  being  not  only  a  fraud  on  the  act^?  but  an  act  of 
bankruptcy,  seems  to  stand  on  a  different  footing  from  fraudulent  transfers 
per  se.     The  assignment  being  void  by  operation  of  law,®"  no  title  passes,  and 


reason  to  suspect  the  insolvency  of  a  debtor 
and  more  than  four  months  prior  to  ibank- 
ruptcy,  received  an  assignment  of  all  moneys 
due  to  the  debtor  under  a  contract  for  the 
sale  of  fire  apparatus,  and  thereafter  with 
knowledge  of  the  debtor's  insolvency  and 
within  the  four  months'  period  obtained  from 
the  debtor  a  transfer  of  the  apparatus  and 
took  possession  thereof,  the  trustee  in  liiank- 
ruptcy  of  the  debtor  is  entitled  to  the  pos- 
session of  the  apparatus,  as  against  the 
bank. 

83.  Peterson  v.  Mettler  (D.  C,  Wash.),  ■29 
Am.  B.  E.  158,  1««  Fed.  «38. 

84.  McKey  v.  'Cochran  (Sup.  Ct.,  III.), 
33  Am.  B.  E.  78,  104  JST.  E.  693,  holding  that 
although  the  general  rule  is  that  where  the 
purchase  money  of  land  is  paid  by  one  per- 
son and  the  title  taken  in  the  name  of  an- 
other, such  persjon  holds  the  title  in  trust 
for  him  who  paid  the  purchase  money,  the 
purchase  by  a  huaband  in  the  name  of  his 
wife  will  prima  facie  be  presumed  to  'be  an 
advancement  or  settlement  and  not  a  trust; 
but  such  presumption  may  be  either  sup- 
ported or  rebutted  by  proof  of  antecedent  or 
contemporaneous  act  or  facts  so  soon  after 
the  purchase  as  to  be  fairly  considered  a 
part  of  the  transaction. 

85.  The  law  recognizes  legal  obligations  to 
crpditors  as  superior  to  the  moral  obligations 
one  is  under -^to  a  wife  or  child.  That  one 
engaged  in  hazardous  pursuits  owes  a  sacred 
duty  to  his  wife  and  children  to  set  apart 
a  reasonable  portioii  of  his  estate  to  secure 
them    against    the    ills    of    poverty    is    not 


denied.  But  in  the  discharge  of  moral  Obli- 
gation to  wife  and  children  one.  is  not  at 
liberty  to  forget  that  he  is  under  legal  a;s 
well  as  moral  obligations  to  his  creditors. 
The  law  will  not  allow  him  to  hinder,  delay 
or  defraud  the  latter.  It  is  not  that  the  law 
is  oblivious  to  the  moral  obligations  due 
from  the  husband  to  his  wife.  It  is  only  that 
in  discharging  ther'  he  must  not  be  dishonest. 
Klinger  v.  Hyman  (C.  C.  A.,  2d  Oir.),  34 
Am.  B.  E.  338,  223  Fed.  257. 

86.  Klinger  v.  Hyman  -(C.  C.  A.,  ed  Cir.), 
34  Am.  B.  E.  338,  223  Fed.  257.  The  rule 
in  the  Kew  York  courts  that  a  voluntary 
conveyance  by  one  indebted  at  the  time  is 
presumiptively  fraudulent  as  against  existing 
creditors,  is  laid  down  in  Smith  v.  Reid, 
134  N".  Y.  568,  31  N.  E.  1082,  and  Kerker 
V.  Levy,  206  N,  Y.  109,  99  N.  E.  181,  the 
latter  expressly  overruling  a  contrary  opinion 
expressed  in  Kain  v.  Larkin,  131  N.  Y.  301, 
30  N.  E.  105. 

87.  Johnson  v.  Wilson  (D.  C,  Ga,.),  38 
Am.  B.  E.  518,  217  Fed.  99. 

88.  Stroecker  v.  Patterson  (C.  C  A.,  9th 
Cir.),  34  Am.  B.  E.  287,  '220  Fed.  21. 

89.  See  In  re  Gray,  3  Am.  B.  E.  647,  47 
N.  Y.  App.  Div.  5'54,  '62  N.  Y.  Supp.  618; 
Whittlesey  v.  Becker  &  'Co.,  25  Aim.  B.  E. 
672,  142  N.  Y.  App.  Div.  313,  126  K.  Y. 
Supp.  1046,  quoting  language  of  texrt.  See 
also  Section  Twenty-three  of  this  work. 

90.  West  Co.  V.  Lea,  174  U.  8.  590,  2  Am. 
B.  E.  463,  43  L.  Bi  lOm,  19  Sup.  Ct.  836; 
Pelton  V.  Sheridan  (Sup.  Ct.,  Ore.),  33  Am. 
B.  E.  472,  144  Pac.  410. 
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the  general  assignee  does  not  become  an  adverse  claimant,  but  at  most  but 
an  agent  of  the  assignor.  Being  such  agent,  his  possession  is  that  of  hia 
principal,  and  he,  therefore,  does  not  hold  adversely  to  the  bankrupt  or  to 
the  latter's  trustee  by  the  mere  fact  that  he  held  in  his  hands  funds  or 
property  received  by  him  under  the  assignment.®^  Such  funds  or  property 
may,  therefore,  be  reached  summarily  by  the  method  suggested  in  Bryan  v, 
Bernheimer."^  Under  such  an  assignment,  the  title  of  the  trustee  in  bank- 
ruptcy relates  back  to  the  date  of  the  adjudication,  and  the  assignee  is  there- 
after merely  a  custodian  without  title;  after  that  time  he  may  not  lawfully 
sell  the  assets,  and  all  his  acts  in  relation  thereto,  other  than  custodial,  are 
null  and  void.®^  If  the  assignment  was  made  prior  to  the  four  months'  period, 
the  only  interest  or  title  retained  by  the  bankrupt  which  passes  to  his  trustee 
is  an  equitable  interest  in  the  surplus  remaining  after  the  payment  of  the 
assignor's  debt.^* 

(6)  Eeceiveeship ;  dissolution  oe  coepoeation'. —  Where  dissolution  or 
winding  up  proceedings  are  instituted  in  a  State  court,  within  the  period  of 
four  months  prior  to  bankruptcy,  the  trustee  in  bankruptcy  is  entitled  to  the 
assets  in  the  hands  of  the  receiver  appointed  in  such  proceedings.®^ 

(7)  ASSIGNMEWT  OP  CLAIMS   AGAINST   THE  UnITED   StATES. Soction   3477 

of  the  Kevised  Statutes  prohibits  the  assignment  of  a  claim  against  the 
United  States,  prior  to  the  allowance  of  such  claim  and  the  issuing  of  a 
warrant  for  the  payment  thereof.  The  voluntary  assignment  of  such  a  claim 
by  a  bankrupt  before  bankruptcy,  contrary  to  the  provisions  of  this  section, 
is  absolutely  void.     Such  claim  remains  an  asset  of  the  bankrupt  estate,  and 


91.  Matter  of  Hays  (C.  C.  A.,  6th  <Jir.), 
24  Am.  B.  R.  691,  179  Fed.  222;  Matter  of 
Williams  (D.  C,  Ohio),  38  Am.  B.  R.  762. 

92.  181  U.  8.  18«,  5  Am.  B.  R.  623,  45 
L.  Ed.  814,  21  Sup.  Ct.  557. 

93.  Matter  of  Wellmade  Gas  Mantle  Co. 
(€.  C.'A.,  1st  Oir.),  3-7  Am.  B.  R.  7,  233 
Fed.  250';  Matter  of  Neu'burger  (D.  C,  N. 
Y.),  37  Am.  B.  R.  248,  233  Fed.  701.  See 
Am.  Bankr.  Dig.  §  379. 

94.  Right  to  property  conveyed  by 
bankrupt  to  a  trustee  for  benefit  of  creditors 
prior  to  four  months'  period; — Where,  prior 
to  the  four  months'  period  before  bankruptcy, 
a  debtor  conveyed  his  property  to  another 
in  trust  for  the  benefit  of  all  his  creditors, 
his  trustee  dn  bankruptcy,  under  section  70-e 
of  the  bankruptcy  act  and  by  reason  of  such 
conveyance,  did  not  take  the  legal  title  to 
such  property,  but  only  an  equitable  interest 
in  the  surplus  after  payment  of  defbts,  no 
control  over  or  interest  in  the  property  hav- 
ing been  reserved  by  the'  debtor  in  the  con- 
veyance; and  while,  under  section  70-e  of  the 
bankruptcy  act,  the  trustee  becomes  subro- 
gated to  the  rights  of  non-assenting  creditors 
to  avoid  such  conveyance  by  a  plenary  suit, 
in  the  absence  of  such  suit  he  is  not  entitled 
to  restrain  a  sale  of  the  property  conveyed 
under  attachment  proceedings.  In  re  Shinn 
(D.  C,  N.  J.),  25  Am.  B.  R.  833,  185  Fed. 
990;  In  re  Bridge  (D.  C,  Wash.),  37  Am. 
B.  R.  53,  '230  Fed.  184 ;  Stern  v.  Truax  (D.  C, 
Wash.),  38  Am.  B.  R.  418,  236  Fed.  1014. 

Right  to  compel  assignee  for  creditors  to 


account. —  Where  a  voluntary  bankrupt 
several  months  before  filing  his  petition  as- 
signed the  property  in  his  store  to  a  trustee 
under  an  agreement  not  constituting  a  gen- 
eral assignment,  and  the  assignee  in  good 
faith  more  than  four  months  before  the  bank- 
ruptcy sold  the  property  and  paid  the  pro- 
ceeds pro  rata  to  the  assignor's  creditors, 
except  two  who  refused  to  consent  to  the 
agreement,  such  assignee  is  not  liable  to  the 
trustee  in  bankruptcy  for  the  shares  of  the 
non-assenting  creditors,  which  he  had  pa.J 
to  the  assignor.  Matter  of  Martinez  (D.  C., 
N.  Y.),  35  Am.  B.  R.  166,  223  Fed.  433. 

Common  law  assignment.— Where  a  gen- 
eral assignment  has  been  made  by  a  debtor 
of  his  property  that  would  have  been  avail- 
able at  common  law,  or  when  made  pursuant 
to  a  State  statute,  regulating  the  procedure, 
which  enactment  does  not  provide  for  the 
debtor's  release,  and  hence  is  not  an  insolv- 
ency law,  such  transfer  is  upheld,  if  not  at- 
tacked in  federal  bankruptcy  proceedings 
within  the  time  limited  therefor.  Pelton  v. 
Sheridan  (Sup.  Ct.,  Ore.),  33  Am.  B.  R.  472, 
144  Pac.  410. 

95.  Matter  of  MuUings  Clothing  iCo.  (0.  C. 
A.,  2d  Oir.),  38  Am.  B.  R.  189,  238  Fed.  58; 
Hooks  v.  Aldridge  (C.  C.  A.,  5th  Cir.l.  16 
Am.  B.  R.  668,  145  Fed.  865;  In  re  Heeox 
(C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  314.  164 
Fed.  823;  Mauran  v.  Crown  Carpet  Lining 
Co.,  6  Am.  B.  R.  734,  23- R.  I.  324,  50  Atl. 
331. 
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may  be  collected  by  the  trustee  and  administered  for  the  benefit  of  creditors, 
with  other  assets.*** 

f.  Property  which  might  have  been  transferred  or  levied  upon. — (1)  In 
GENEEAL. —  Subdivision  5  passes  to  the  trustee  all  "property  which  prior  to 
the  filing  of  the  petition  he  could  by  any  means  have  transferred,  or  which 
might  have  been  levied  upon  and  sold  under  judicial  process  against  him." 
It  is  the  broadest  and  most  comprehensive  of  all  the  subdivisions.  It  probably 
includes  nearly,  if  not  all,  the  kinds  of  property  mentioned  in  the  four  that 
precede  it,  as  well  as  that  specified  in  subdivision  6.  All  of  the  other  sub- 
divisions are  silent  as  to  time.  Here,  however,  there  is  a  distinct  reference 
to  "the  filing  of  the  petition,"  and  the  idea  expressed  in  these  words  is,  as 
to  the  enumerated  kinds  of  property,  doubtless  implied.  Thus,  the  doctrine 
■that  only  property  vested  in  the  bankrupt  at  the  time  the  petition  is  filed 
passes  to  the  trustee,  is  emphasized'.  It  will  be  noted  that  the  words  here  are 
very  general,  and-  seem  to  include  every  vested  right  and  interest  attaching 
to  or  growing  out  of  property. 

(2)  Test  to  be  applied. —  The  test  is  simple  and  easily  applied.*''^  Could 
the  property  in  question  have  "been  (1)  transferred  by,  or  (2)  levied  on  and. 
sold  under  judicial  process  against,  the  bankrupt?  If  so,  it  passes  to  the 
trustee;  if  not,  it  does  not.  Whether  the  property  has  a  market  value  is 
immaterial.*®  It  may  be  a  right  to  acquire  property,  as  for  instance  a  desert 
entry  under  the  public  lands  law  of  the  United  States,  which  confers  a  right 
to  acquire  title  to  lands  upon  compliance  with  certain  conditions,  is  trans- 
ferrable  and  therefore  passes  to  the  entryman's  trustee  in  Ijankruptcy.** 
The  "  property  which  prior  to  the  filing  of  the  petition  he  [the  bankrupt] 
could  by  any  means  have  transferred"  is  property  that  he  could  by  any 
means  have  transferred  to  another  lawfully  under  the  same  terms  that  he 
"transfers  it  by  law  to  the  trustee;  that  is  to  say,  without  consideration.  If 
the  property  may  have  been  transferred,  it  is  immaterial  that  it  could  not 
have  been  levied  on  at  the  date  of  the  bankrupt's  adjudication,  although 
ordinarily  what  may  be  transferred  may  be  levied  upon  for  the  debts  of  the 
owner. ^*"*    Whether  or  not  the  property,  prior  to  the  filing  of  the  petition 

96.  Claims    against    the   United    States. —  Act,  just  as  if  there  had  been  no  attempt 

In  the  case  of  National  Bank  of  Commerce  to  transfer  them  to  the  banks.     Any  other 

T.  Downie,  218  U.  S.  345,  25  Am.  B.  E.  190,  holding  will  effect   a  repeal   of  the   statute 

54  IL.  Ed.  1065,  31  Sup.  Ct.  89,  affg.  20-  Am.  by  mere  judicial  construction,  in  disregard  of 

B.   R.   531,  the   court  says:     "The  present  the  plain,  unequivocal  intent  of  Congress,  as 

cases  are  not  assignments  which,  by  oper  -  indicated  by  the  statute."     See   also   G.uar- 

■tion  of  law,  created  an  interest  in  the  as-  antee  Title  &  Trust  'Co.   v.   First  National 

signor's   claims   against  the  United  iStates.  Bank   (C.  C.  A.,  3d  Cir.),  26  Am.  B.  R.  85, 

They  are  clean-cut  cases  of  a  voluntary  trans-  185  Fed.  373. 

fer  of  claims  against  the  United  States,  be-  97.  Compare  In  re  Burka    (D.  C,   Mo.', 

fore  their  allowance,  in  direct  opposition  to  5  Am.  B.  R.  12,  104  Fed.  326. 

the  statute. '  If  any  regard  whatever  is  to  98.  Kinzsie  v.   Winston,   Fed.   Cas.    7,836. 

be  had  to  the  intention  of  Congress,  as  mani-  Language  of  text  quoted   and  applied,  Gil- 

fested  by  its  words, —  too   clear,  we  think,  laspy  v.  International  Harvester  Co.    (Miss. 

-to  need  construction, — ^we  must  hold  such  a  Sup.  Cft.),   38'  Am.   B.  R.   827,   67  So.  904. 

transfer  to  be  absolutely  null  and  void,  and  See  as  to  marketability.  Pollack  v.    Meyer 

as  not,  in  itself,  passing  to  the  appellants  Bros.    Drug  Co.    (C.    C.    A.,    8th    Cir.),    36 

any  interest,  presenter  remote,  legal  or  equi-  Am.  B.  R.  835,  84/5';  In  re  Wight  {'C.  C.  A-, 

talble,  in  the  claims  transferred.     The  result  2d  Cir.).  19  Am.   B.  R.  454,  157  Fed.  544. 

is,  that  when  GsimweU  &  Wheeler  were  ad-  99.  Matter   of  Evans    (D.   C,   Idaho),   3'8 

judged  bankrupts,  they  were  still,  in  law  the  Am.  B.  R.  361,  '23'5  Fed.  9S6. 

<mmers  of  these  claims  on  the  United  States,  100.  Pollack  v.  Meyer  'Bros.  Drug  Co.   (C 

and   all   interest  therein   passed   under  the  C.  A.,  8th  Cir.),  36  Am.  B.  R.  835,  in  whieii 

Bankruptcy  Act  to  their  general  creditors,  to  the  court  says:     "There  are  many  equitable 

be  disjposed  of  as  directed  by  the  Bankruptcy  interests  -which  if   owned  by  the  bankrupt 
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could  have  been  levied  upon  and  sold  under  judicial  process  against  the  bank- 
rupt, must  be  determined  by  the  local  law.^"^  It  must  appear  that  the  prop- 
erty in  possession  of  the  bankrupt  is  subject  to  claims  or  liens  valid  as 
against  his  creditors,  otherwi^p  it  passes  to  his  trustee.^"^  J'or -instance,  the 
validity  of  a  chattel  mortgage  or  contract  of  conditional  sale  depends  upon 
State  statutes ;  ordinarily  the  title  of  the  property  mortgaged,  or  conditionally 
sold  is  retained  by  the  mortgagee  or  vendor,  but  if  there  is  a  failure  to  comply 
with  a  State  law  which,  affects  the  validity  of  the  transfer,  the  property  passes 
to. the  trustee  of  the  mortgagor  or  vendee  in  the  same  plight  and  subject  to 
the  claims  of  general  creditors,  as  though  bankruptcy  had  not  intervened.^'** 
Unfiled  chattel  mortgages,  in  States  where  they  are  declared  void  as  against 
creditors  for  want  of  filing,  do  not  prevent  creditors  from  levying  judicial 
process  upon  the  property  therein  described,  and  consequently  such  property 
responds  to  the  text  to  be  applied  under  subdivision  5  of  this  subsection.^** 
So  w;here  the  legal  title  of  land  is  in  the  bankrupt,  but  the  actual  title  and 
possession  was  in  another,  a  conveyance  having  been  inadvertently  omitted, 
the  trustee  takes,  subject  to  the  equities  of  the  third  party."* 

(3).  Peopebty  pledged. —  The  title  of  a  pledgee,  under  the  ordinary  con- 
tract of  pledge,  is,  in  the  absence  of  fraud,  good  as  against  all  the  world, 
except  creditors  who,  have  acquired  enfoi^eable  liens  against  the  property 
while  it  was  in  the  possession  of  the  pledgor,  and  upon  his  bankruptcy  it 
passes  to  his  trustee,  subject  to  the  superior  title  of  the  pledgee.^*"    It  is  the 


may  be  of  value  and  increase  the  assets  of 
the  estate,  and  yet  riot  be  subject  to  seizure 
on  execution.  But  being  ttansferrable,  they 
will  pass  to  the  trustee." 

Growing  crops  as  assets. —  Since  under  the 
Law  of  Tennessee,  the  owner's  interest  in  a 
growing  crop-  is  not  exempt  property  tat  is 
property  which  he  may  sell  or  mortgage, 
title  to  such  property  passes  to  the  owner's 
trustee  in  bankruptcy,  although  under  the 
statutes  of  such  State  such  a  crop  may  not 
be  levied  upon  prior  to  a  certain  date.  In 
re  Burnett  Sc  Co.  (D.  C,  Tenn,).  29  Am. 
B.  R.  872,  201  Fed.  162;  Olmsted-Stevenson 
Co.  V.  Miller  (C.  0.  A.,  9th  Oir.),  36  Am. 
B.  R.  816,  231   Fed.  69. 

101.  Matter  of  Barker  (Ref.,  Colo.),  20 
Am.  B.  iR.  674;  Godwin  v.  Murchison  Nat. 
Bank,  22  Am.  B.  R.  703,  145  N.  C.  320,  59 
S.  E.  154;  In  re  Waite-Robbins  Motor  Co. 
(D.  C,  Mass.),  27  Am.  B.  R.  541,  192  Fed. 
47. 

102.  In  re  Miller  &  Brown  (D.  C,  Pa.), 
14  Am.  B.  R.  439,  135  Fed.  868.  And  see 
Hewitt  V.  Berlin  Machine  Works,  194  U.  S. 
29i6,  11  Am.  B.  R.  709,  48  L.  Ed.  986,  24 
Sup.   Ct.  690. 

103.  Failure  to  execute  mortgage  accord- 
ing to  State  statute;  title  of  trustee  of 
mortgagor.— Under  .sections  4106  and  4133 
of  the  Revised  iStatutes  of  Ohio  which  pro- 
yide  that  a  mortgage  of  real  property  shall 
be  executed  in  the  presence  of  two  witnesses 
and  when  so  executed  shaill  be  recorded  and 
(hall  take  effect  from  the  time  the  instru- 
ment is  left  for  record,  a  mortgage  delivered 
for  record,  which  had  been  signed  by  the 
mortgagor,  but  not  witnessed  pursuant  to 
statute,  confers  upon  the  mortgagee  merely 


a  promise  or  agreement  to  give  a  mortgage 
which  will  create  a  lien,  which  to  be  effec- 
tive must  be  followed  by  a  suit  in  equity 
by  the  mortgagee  for  a  reformation  of  the 
instrument;  so  that  where  property  so  mort- 
gaged passes  to  a  trustee  in  bankruptcy  be- 
fore 'any  proceedings  are  taken  to  reform 
the  instrument,  the  trustee,  by  virtue  of  sec- 
tion 70-a,  of  the  bankruptcy  act,  takes  it  in 
the  plight  in  which  it  then  stood  and  the 
mortgage  cannot  be  enforced  against  him. 
Foerstner  v.  Citizens'  Savings  &  Trust  Co. 
(C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  377,  186 
Fed.  1. 

104.  Foerstner  v.  Citizens'  Savings  &  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  377, 
384,  186  Fed.  1;  Hewitt  v.  Berlin  Machine 
Works,  194  U.  S.  296,  11  Am.  B.  R.  709, 
48  L.  Ed.  986,  24  Sup.  Ct.  690;  Security 
Warehousing  Co.  v.  Hand,  206  U.  6.  415, 
19  Am.  B.  R.  291,  51  L.  Ed.  1117,  27  Sup. 
Ct.  720;  In  re  Standard  Telephone  &  Elec. 
Co.,  216  U.  iS.  545,  24  Am.  B.  R.  761,  54  L. 
Ed.  610,  30  Sup.  Ct.  412;  Ritchie  County 
Bank  v.  McFarland  (C.  C.  A.,  4th  Cir.)  24 
Am.  B.  R.  893,  183  Fed.  715. 

105.  Clark  v.  iSnelling  (C.  C.  A..  1st  Cir.), 
30  Am.  B.  R.  50,  205  Fed.  240,  affg.  29  Am. 

B.  R.  818,  208  Fed.  259;  Young  v.  Allen  (0. 

C.  A.,  6th  Cir.),  30  Am.  B.  R.  261,  207  Fed. 
318. 

lOe.  Matter  of  Harvey  (D.  C,  Ala.),  32 
Am.  B.  R.  337,  212  Fed.  340,  citing  Collier 
on  Bankruptcy  (9th  ed.),  p.  1004.  See  Am. 
Bankr.  Dig.  §  3»4.  ' 

Title  of  trustee  of  pledgor  under  valid 
pledge.— Bankrupt,  an  automobile  dealer, 
had  in  his  position  when  the  petition  warn 
filed   a  demonstrating   car  which   had   been 
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duty  of  the  bankruptcy  court  to  turn  over  all  property  in  the  possession  of  the 
bankrupt  to  the  lawful  pledgee  thereof.^"''  The  validity  of  a  contract  of  pledge 
must  be  determined  under  the  laws  of  the  State  where  made.^"^  The  pledge 
is  a  lien,  dependent  upon  possession  of  the  pledged  property  by  the  pledgee, 
and  if  the  lien  is  established  the  trustee  in  bankruptcy  of  the  pledgee  will 
succeed  to  the  pledgee's  title  subject  to  terms  of  the  pledge  contract.^°^ 

(4)  Stock  beokeeage  transactions.-^ — Where  a  broker  purchases  stock 
for  a  customer  and  retains  the  stock  as  security  for  the  amount  due  thereon, 
the  relationship  of  pledgor  and  pledgee  exists  between  the  parties;  if  the 
broker  is  adjudicated  a  bankrupt  the  owner  of  the  stock  is  entitled  to  a  delivery 
thereof  upon  payment  of  the  amount  due.^^**  Where  money  is  left  with  a  stock- 
broker for  the  purchase  of  stock  and  is  found  in  his  possession,  ear-marked 
for  identification,  upon  his  bankruptcy,  the  money  should  be  returned  to  the 
depositor."^  It  is  unnecessary  for  the  customer  to  place  his  finger  upon  the 
identical  certificates  of  stock  purchased  for  him ;  it  is  sufficient  if  the  broker 
Tiad  at  the  time  of  his  bankruptcy  shares  of  the  same  kind,  which  are  legally 
subject  to  the  demand  of  the  customer. ^^^    Nor  is  it  essential  that  the  dustomer 


pledged  to  the  claimant  bank  to  secure  bank- 
rupt's note,  given  pursuant  to  an  arrange- 
ment whereby  the  claimant  bank  paid  drafts, 
accomipanied  by  bills  of.  lading  drawn  on 
bankrupt  for  the  purchase  price  of,  autom/o- 
hiles,  and  bankrupt,  giving  his  collateral 
note  pledging  the  specific  cars  by  numbers/ 
retained  possession  of  the  cars  for  the  pur- 
pose of  sale  and  was  expected,  though  not 
bound,  to  pay  $1,000  on  his  note  for  each,  car 
sold.  The  pledge  was  free  from  fraud  and 
•under  the  Pennsylvania  law  valid  between 
."the  parties.  Held,  that  the  tnistee  in  bank- 
ruptcy imder' section  70-a  (5)  of  the  bank- 
ruptcy act  took  title  subject  to  the  superior 
right  of  the  claimant  bank.  In  re  Twinihg 
(D.'C,  Pa.),  26  Ain.  B.  R.  200',  1«5  Fed.  5515. 

Pledge  of  unmined  coal. — ■  Where  the  leasee 
of  coal  lands  agreed  to  supply  a  railway  com- 
pany with  all  coal  required  ,oh  certain  of  its 
lines  at  stated  prices',  paymfent,  to  be  made 
upon  the  I'Sth  of  each  "month  for  all  coal 
delivered  during  the  preceding  '  calendar 
month,  and  the  lease,  which  was  termin^le 
iby  the  railway  company  on  the  lessee's  fail- 
ure to  comply  with  thfe  contract,  was,  with 
the  assent  of  the  railway  company,  assigned 
ix)  a  coal  company,  and  while  the  contract  was 
still  in  force  and  toeing  executed,  the  assignee, 
becoming  embarrassed  and  uneuble  to  meet  its 
pay-rolls,  the  I'ailway  comipany  advanced  the 
money  therefor,  under  an  oral  agreement 
that  it  should  be  repaid  by  the  subsequent 
delivery  of  coal  at  the  contract  price,  and  the 
coal  company  is  adjudicated  a  bankinipt,- the 
advances  liiade  by  the  railway  company 
■amount  to  a  pledge  of  the.  unmined  coal  to 
the  extent  of  the  advahcemlent,  and  the  trus- 
tees in  bankruptcy,  .upon  assuming  the  con- 
tract and  continuing  its  performance,  are 
hoimd  to  furnish  the  railway  company  suffi- 
cient coal  to  cover  the  advances  made  by  it. 
Hurley  v.  Atchison;  etc.,  E.  Co.,  213  U.  S. 
126,  22  Am.  B.  E.  17,  53  L.  Ed.  729,  29  Sup. 
Ct.  466. 

107.  Commercial  Nat.  Bank  v.  Hiller    (C. 


C.  A.,  5th  Cir.),  32  Am.  B.  E.  236,  211  Fed. 
337.  ' 

108.  (Matter  of  Harvey  (D.  C,,  Ala.),  82 
Am.   B.   R.   337,   212   Fed.   340. 

109.  Guarantee  Title  &  trust  Oo.  v.  First 
iSTat.  Bank  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  E. 
85,  18&  Fed.  373;  In  re  Elm  Brewing  Co.  (D. 
C,  N.  Y.),  12  Am.  B.  E.  683,  132  Fed.  299. 

110.  Duel  V.  HoUins,  241  U.  S.  523,  3'4 
Am.  B.  R.  1,  60  L.  Ed.  1143,  36  Sup.  Ct.  616, 
revg.  34  Am.  B.  R.  34,  219  Fed.  544;  In  re 
Berry  &  Co.  (C.  C.  A.,  2d  Cir.),  17  Am.  B. 
E.  467,  149  Fed.  176;  Richardson  v.  Shaw 
(C.  C.  A.,  2d  Cir.),  16  Am.  B.  E.  42,' 147  Fed. 
659,  affd.  209  IT.  S.  385,  19  Am.  B.  E.  717, 
52  L.  Ed.  836,  28' Sup.  Ct.  612;  In  re  Btolling 
(D.  C,  Va.),  17  Ain.  B.  E.  399,  147  Fed.  786; 
In  re  Swift  (C.  C.  A.,  1st  Cir.),  7  Am.  B.  R. 
374,  112  Fed.  315;  Hutchinson  v.  Le  Roy  (C. 
C.  A.,  1st  Cir.),'8Am.  B.  E.  20,  113  Fed.  212; 
In  re  Meadows,  Williams  &  Co.  (D.  C,  N. 
Y.),  23  Am."B.  E.  124,  173  Fed.  694,  affd.  24 
Am.  <B.  E.  251,  177  Fed.  1004;  In  re  Brown 
&  Co.  (D.  C,  N.  Y.),  22  Am.  B.  E.  659,  HI 
Fed.  254;  In  re  Brown  &  Co.  (D.  C,  N.  Y. 
25  Am.  B.  E.  800,  183  Fed.  861 ;  In  re  Moln- 
tyre  &  Co.  (Petition  of  Pippey)  (0.  C.  A. 
2d  Cir.),  24  Am.  B.  R  626,  18l  Fed.  95S. 
See  Am.  Bankr.  Dig,  §  3.85. 

Stock  deposited  as  margin.^ — A  customer 
of  a  firm  of  stockbrokers  indebted  to  him  is 
entitled  upon  their  bankruptcy  to  receive 
back  certificates  of  stock  in  their  possession 
as  margin  on  his  account.  Boston  Safe  De- 
posit &  Trust  Co.  V.  Adams  ( Mass.  Sup.  Ct. ) , 
37  Am.  B.  E.  609,  113  N.  E.  277. 

111.  Matter  of  Wettengel  (C.  C.  A.,  3d 
Cir.) ,  38  Am.  B.  R.  444,  238  Fed.  798.     • 

112.  Corman  v.  Littlefield,  229  U.  S.  19, 
30  Am.  B.  E,  266,  57  L.  Ed.  1047,  33  Sup.  Ct. 
690;  Sexton  v.  Kessler  &  Co.,  225  TJ.  S.  90, 
28  Am.  B.  E.  85,  56  L.  Ed.  995,  32  Sup.  Ct. 
657. 

Sufficient  stock  to  cover  claims. —  The  rule 
in  Gorman  v.  Littlefield  (229  U.  S.  19,  30  Am. 
B.  E.  266),  as  to  the  identification  of  stock 
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show  that  at  the  time  of  the  broker's  bankruptcy  he  had  in  his  possession 
a  sufficient  number  of  stock  certificates  of  like  kind  to  replace  those  pur- 
chased by  the  customer/^^  Customers  of  bankrupt  stockbrokers  are  entitled 
to  a  pro-  rata  allotment  of  shares  of  stock  of  a  corporation  found  in  the  possession 
of  the  bankrupt  and  purchased  for  them,  although  such  shares  are  not  the 
identical  ones  purchased,  and  are  insufficient  to  fully  satisfy  all.^^*  The  right 
of  the  customer  will  depend  largely  upon  the  possession  by  the  broker  of  the 
shares  of  stock  at  the  time  of  the  adjudication;  if  at  that  time  they  have  been 
transferred  or  disposed  of  by  him,  the  customer  has  no  superior  claim  against 
other  securities  of  a  different  kind  in  the  broker's  possession. ^^^  Where  a 
broker  repledges  shares  of  stock  deposited  by  customers,  as  security  for  a  loan, 
and  the  shares  are  sold,  the  proceeds  should  be  applied  in  payment  of  the 
loan,  and  the  surplus  be  distributed  pro  rata,  among  the  customers,  according 
to  the  value  of  their  stock.  If  some  of  the  stock  is  sold  and  part  retained  by 
the  pledgee,  there  should  be  such  a  distribution  of  the  proceeds  as  to  make 
all  of  the  owners  share  ratably  in  the  burden  of  the  loan."®  If  the  shares 
are  repledged  to  different  persons  as  security  for  separate  loans  made  by 
each  of  them,  and  subsequently  sold,  each  transaction  must  be  taken  sepa- 
rately, and  the  surplus  proceeds  in  each  case  be  paid  to  the  owners  of  tihe 
shares  deposited  as  collateral  for  each  loan.-'" 

(5)  Peopeety  included  geneeally. —  It  was  evidently  intended  by  the 
word  "property"  as  used  in  subdivision  5  to  include  in  the  term  every 
vested  right  or  interest  attaching  to  or  growing  out  of  property.  It  is  meant 
to  embrace  much  of  the  property  that  is  designated  under  the  other  subdi- 


upon  the  bankruptcy  of  a  broker,  should 
not  be  restricted  to  stock  actually  in 
the  box  on  the  day  of  the  failure. 
The  rationale  of  the  decision  is  that  if  the 
receiver  has  enough  or  more  than  enough  of 
the  particular  stock  to  cover  all  customers 
who  were  long  on  the  day  of  the  failure,  then 
the  presumption  that  he  intended  to  keep  their 
stock  on  hand  is  a  sufficient  identification 
of  the  stock  or  of  so  much  of  it  as  is  needed 
as  theirs.  If^  however,  the  stock  on  hand, 
though  sufficient  to  cover  all  actual  claims,  is 
not  sufficient  to  cover  all  the  long  customers, 
np  such  presumption  arises.  The  fact  that 
some  of  the  long  customers  make  no  specific 
claim  for  stock  in  the  surplus  cannot  enlarge 
the  rights  of  one  who  does.  Matter  of  Pier- 
son  and  Pell  (C.  C.  A.,  2d  dr.),  37  Am.  B. 
R.  10,  233  Fed.  519. 

113.  Ihiel  V.  Hollins,  241  U.  S.  523,  37  Am. 
B.  R.  1,  60  L.  Ed.  1143,  Sfi  Sup.  Ct.  615, 
revg.  34  Am.  B.  R.  34,  219  Fed.  544.  As 
to  necessity  of  identification.  In  re  Mclntyre 
&  Co.  (C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  93^ 
181  Fed.  960. 

114.  Duel  V.  Hollins,  241  U.  S.  523,  37 
Am.  B.  R.  1,  60  OL.  Ed.  1143,  36  Sup.  Ct.  615 
revg.  .34  Am.  B.  R.  34,  219  Fed.  544;  Matter 
of  Mclntyre  (C.  C.  A.,  2d  Oir.),  34  Am.  B. 
R.  487,  221  Fed.  232. 

115.  Stock  repledged  by  pledgee. —  Where 
shares  of  stock  are  pledged  with  a  broker  by 
his  customers  as  collateral  and  the  broker, 
without  authority  and  without  substituting 
other  stock,  hypothecates  the  customers'  stock 


and  afterwards  becomes  bankrupt,  and  the 
stock  is  sold  by  his  pledgee  in  the  regular 
way,  the  sale  conveys  good  title  to  the  particu- 
lar securities  as  against  the  customers  of  the 
bankrupt,  although  they  might  have  claimed 
them  from  the  bankrupt  estate,  if  still  in  its 
possession,  and  the  customers  have  only  a 
general  claim  against  the  surplus  paid  to 
the  trustee  by  the  bankrupt's  pledgee.  Mat- 
ter of  Stringer  (B.  C,  N.  Y.),  87  Am.  B.  R. 
44,  230  Fed.  177.  See  rule  laid  down  in 
Matter  of  Hollins  &  Co.  (0.  C.  A.,  2d  Cir.) 
36  Am.  B.  R.  698. 

Stock  converted  by  bankrupt. —  Where 
brokers  wrongfully  pledged  securities  belong- 
ing to  their  customers  as  collateral  for  a 
loan  in  their  bank,  and  upon  their  bank- 
ruptcy the  bank  under  the  terms  of  a  col- 
lateral note  applied  the  deposit  of  the  brokers 
upon  the  note  and  sold  the  securities,  which 
left  a  balance,  the  owners  of  the  securities 
are  subrogated  to  the  rights  of  the  bank  in 
the  deposit  and  are  entitled  to  the  possession 
thereof  as  against  the  trustee  in  bankruptcy 
of  the  brokers.  Matter  of  Leavit  &  Grant 
(C.  C.  A.,  2d  Cir.),  33  Am.  B.  R.  63,  215  Fed. 
901. 

116.  Jones  on  Collateral  Securities,  §  512; 
Matter  of  Mclntyre  (C.  C.  A.,  2d  Cir.),  24 
Am.  B.  R.  4,  176  Fed.  552;  Matter  of  Jami- 
son Bros.  &  Co.    (C.  C.  A.,  3d  Cir.),  38  Am. 

B.  R.  972,  209  Fed.  541. 

117.  Matter  of  Jamison  Bros.  &  Co.    (C. 

C.  A.,  3d  Cir.),  3®  Am.  B.  R.  972,  209  Fed. 
541. 
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visions;  it  includes  everything  that  can  properly  be  the  subject  of  a  lawful 
transfer,  whether  it  be  corporeal  or  incorporeal/^"  An  estate  in  real  property 
by  the  entirety,  being  without  possibility  of  severance,  may  not  be  trans- 
ferred by  the  husband  without  the  consent  of  his  wife  and  may  not  be  levied 
upon  by  his  creditors,  and  does  not  therefore  pass  to  his  trustee  in  bank- 
ruptcy.^^® A  Federal  homestead  for  which  a  receipt  had  been  issued  entitling 
the  bankrupt  to  a  patent,  does  not  pass  to  his  trustee,  since  until  a  final 
patent  had  loeen  issued,  the  homestead  was  not  subject  to  levy  for  the  collection 
oi  the  homesteader's  debts.^^" 

(6)  Property  in  which  others  have  an  interest. —  Property,  within 
the  meaning  of  such  subdivision,  does  not  include  the  property  of  another, 
which  the  bankrupt  is  authorized  to  transfer  only  on  the  condition  that  he 
sells  it  for  value,  or  sells  it  and  holds  its  proceeds  for  its  owner. ^^^  Where 
under  a  State  statute  a  plaintiff's  interest  in  a  pending  action  is  assignable, 
and  is  of  such  a  character  as  to  enable  his  creditors  to  obtain  a  benefit  there- 
from upon  an  administration  of  his  estate,  such  interest  has  been  held  to  be 
property  within  the  meaning  of  this  subdivision  rather  than  a  "right  of 
action,"  under  subdivision  Q.^^  The  language  of  clause  5  is  sufficiently  broad 
to  include  not  only  the  property  belonging  to  the  bankrupt  absolutely,  but  also 
such  property  the  title  to  which  is,  under  a  State  law,  held  to  be  in  him,  as  to 
his  creditors. ^^^  As  for  instance  where,  under  a  State  statute,  delivery  of 
chattels  is  essential  to  pass  title  as  against  certain  judgment  or  lien  creditors, ^^* 
or  where  it  is  provided  that  a  trader  who  acquires  and  uses  property  in  his 
business  shall  be  deemed  the  owner  of  such  property  as  against  creditors,  unless 
it  appear  by  public  declaration  or  notice  that  he  is  acting  as  agent,  in  which 
cases  the  property  so  retained  or  acquired  passes  to  the  trustee  in  bank- 
ruptcy. ^^^  Special  property,  by  way  of  lien,  in  securities  deposited  with 
the  bankrupt  as  a  pledge,  is  not  property  within  the  meaning  of  the  act  which 
passes  to  the  trustee.^®  But  the  title  to  stock,  deposited  by  a  bankrupt  with 
a  creditor  as  collateral,  previous  to  his  adjudication,  vests  in  the  trustee,  as 
of  the  date  of  the  adjudication.^^  Deposits  in  a  bank  to  the  credit  of  a 
bankrupt  at  the  time  of  adjudication  pass  to  the  trustee,  even  as  against  a 
payee   of   a  check   who   did   not   present   it   for   payment   until    after   siich 

118.  In  re  Cantelo  Mfg.  Co.  (D.  C,  lie.),  124.  See  oases  digested  in  Am.  Bankr.  Dig. 
26  Am.  B.  R.  57,  1S5  Fed.  276,  holding  that       §  390. 

an  application  for  a  patent  constitutes  prop-  Delivery  of  chattels  is  essential  in  Illinois 

erty  within  the  meaning  of  subdivision  5.  to  pass  title  or  to  create  a  lien  as  against 

119.  In  re  Beihl  (D.  O.,  Pa.),  28  Am.  B.  execution  or  attaching  creditors,  except  only 
RrSlO,  197  Fed.  870.  when  dispensed  with  by  reason  of  the  pub- 

120.  In  re  Cohn   (D.  C,  N.  D. ) ,  22  Am.  licity  of  the  transaction.  Hence  pictures  sold 

B.  E.  7'61,  171  Fed.  56'8.      '  by  the  bankrupt  or  exchanged  for  others,  but 

121.  In  re  Dunlop  (C.  C.  A.,  8th  Cir.),  19  not  removed  from  the  bankrupt's  store  or 
Am.  B.  R.  361,  368,  156  Fed.  945.  See  In  re  seen  at  the  time  by  the  purchaser,  and  re- 
Refboulin  Fils  Co.  (D.  C.,  JST.  J.),  21  Am.  B.  maining  in  the  bankrupt's  possession  at  the 
R.  29i6,  16'5  Fed.  245;  Wood  Co.  v.  Van  Story  time  of  the  bankruptcy,  pass  to  the  trustee 
(C.  C  A.,  4th  Cir.),  22  Am.  B.  R.  740,  171  and  the  purchaser  is  not  entitled  to  reclaim 
Fed.  375;  In  re  Marx  Tailoring  Co.  (U.  C,  them.  Matter  of  Ricketts  (C.  C.  A.,  7th 
Ala.),  2»  Am.  B.  E.  147,  196  Fed.  243.  Cir.),  37  Am.  B.  R.  124,  234  Fed.  285. 

122.  Cldand  V.  Anderson  ( Neb.  Sup.  Ct. ) ,  125.  Gillaspy  v.  International  Harvester 
10  Am.  B.  R.  429,  66  Neb.  273;  First  Nat.  Co.  (Miss.  Sup.  Ot.),  38  Am.  B.  E.  827,  67 
Bank  v.  Staake,  202  U.  S.  141,  15  Am.  B.  R.  So.  904. 

639,  50  L.  Ed.  967,  26  Soip.  Ct.  S80.  126.  Matter  of  Berry  &  Co.  (D.  C,  N.  Y.), 

123.  'Chesapeake  Shoe  Co.  v.   Seldner    (C.       15  Am.  B.  R.  360,  146  Fed.  623. 

C.  A.,  4th  Cir.),  10  Am.  B.  E.  466,  122  Fed.  127.  French  v.  White,  18  Am.  B.  R.  906, 
593;  In  re  Tweed  (D.  C,  Iowa),  12  Am.  B.  78  Vt.  89,  62  Atl.  35;  First  Nat.  Bank  of 
E  648    131  Fed.  355.                                               Memphis  v.  Towner   (C.  C.  A.,  6th  Cir.),  38 

Am;  B.  R.  1576. 
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adjudication. ^^^  The  title  to  grain  and  flour  in  the  possession  of  a  bankrupt 
corporation  passes  to  its  trustee  in  bankruptcy,  though  it  had  issued  gram 
and  flour  certifi.cates  as  security  for  loans,  calling  for  delivery  of  a  certain 
quantity  of  flour  on  demand  of  the  holders  of  the  certificates/^® 

(7)  Equities  in  PEOPEETt. —  The  equity  of  an  individual  in  copartner- 
ship property,  which  is  his  separate  estate,  passes  to  his  trustee  in  bank- 
ruptcy/^** The  equity  of  redemption  of  mortgaged  property  passes  to  the 
trustee,  and  he  may  take  and  retain  actual  possession  of  the  property /^^ 
However,  where  the  rule  prevails  that  an  equity  of  redemption,  while  assign- 
able by  the  mortgagor,  is  not. subject  to  sale  and  execution,  such  equity,  of 
redemption  although  passing  to  the  trustee,  is  not  saleable  by  him,  so  as  to 
transfer  to  the  purchaser  the  statutory  right  of  redemption/^^  Any  further 
attempt  to  differentiate  the  cases  would  be  useless.  Those  appropriate  to  the 
subjects  discussed  in.  the  next  paragraphs  are  there  collated.  Others  of  a 
miscellaneous  character  will  be  found  in  the  foot-note.  ^^^ 


128.  Proceeds  of  check  paid  after  adjudi- 
cation of  drawer.— ^here  a  voluntary  bank- 
rupt, in  good  faith,  two  days  before  bank- 
ruptcy, delivers  a  check  to  a  light  company 
in  payment  for  service,  and  the  payee,  dn 
good  faith  without  knowledge  of  the  bank- 
ruptcy, deposits  the  check  in  another  -ank 
and  it  was  not  paid  until  after  the  adjudi- 
cation of  the  drawer,  the  payee  is  not  en- 
titled as  against  the  trustee  in  bankruptcy  to 
retain  the  sum  received  on  the  check,  because 
the  bankrupt's  deposit  came  into  the  complete 
custody  of  the  bankruptcy  court  upon  the 
adjudication.  Matter  Of  Howe  (D.  C, 
Mass.),  37  Am.  B.  R.  601,  235  Fed.  908.. 

129.  In  re  Melbourne  Mills  Co.  (D.  C, 
Pa.),  20  Am.  B.  E.  746,  16'2  Fed.  988,  affd. 

■22  Am.  B.  R.  442,  172  Fed.  177. 

130.,  New  York  Institution  for  the  Instruc- 
tion of  the  Deaf  and  Dumb  v.  Crockett,  17 
Am.  B.  R.  233,  242,  117  N.  Y.  App.  Div. 
269,  102  N.  Y.  Supp.  412. . 

131.  In  re  Roger  Brown  &  Co.  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  336,  196  Fed.  758. 

132.  Luth  V.  Galloway  Coal  Co.  (Ala.  Sup. 
Ct.),  32  Am.  B.  E.  866.       , 

133.  As  to  property  of  a  partnership:  In 
re  RTidnick  (D.  C,  Wash.),  4  Am.  B.  R.  531, 
102  Fed.  750;  In  re  Groetzinger  (D.  C,  Pa.), 

6  Am.  B.  R.  399,  110  Fed.  366.     As  to  mort- 
gaged realty:     In  re  Kellogg  (D.  C,  iN.  Y. ), 

7  Am.  B.  R.  623,  113  Fed.  120,  aflfd.  10  Am. 
B.  R.  7,  121  Fed.  333. 

As  to  the  proceeds  of  a  sale  under  a  void' 
execution  still  in  the  hands  of  the  sheriff: 
In  re  Easley  (D.  C,  Va.),  1  Am.  B.  R.  715, 
93  Fed.  419;  In  re  Kenney  (D.  C,  N  Y..), 
2  Am.  B.  R.  494,  95  Fed.  427;  on  reargu- 
ment,  3  Am.  B.  E.  3'5'3,  97  Fed.  5.54,  aflfd.  5 
Am.  B.  R.  355,  105  Fed.  8fl7.  Compare  also 
In  re  Francis-Valentine  €o.  (D.  C,  Gal.),  2 
Am.  B.  R.  188,  93  Fed,  953;  In  re  Kimball 
(D,  C.,  Pa.),  3  Am.  B.  R.  161,  97  Fed.  29, 
and  Levor,  Trustee  v.  Seiter,  8  Am.  B.  E. 
459,  69  N.  Y.  App.  Div.  33,  74  K.  Y.  Supp. 
499. 

As  to  property  vested  in  a  receiver  in 
the  State  court:     In  re  Meyers  &  Co.   (Eef., 


N.Y.),  1  Am.  B.  R.  347;  In  re  Tyler  (D. 
C,  N.  Y.),  5  Am.  B.  .R.  152,  104  Fed.  778; 
Hanson  v.  Stephens  (Sup.  Ct.,  Ga.),  11  Am. 
B.  R.  172,  116  Ga.  722. 

As  to  exercise  of  right  to  rede,em;  In  re 
Goldman  (D.  C.,  N.  Y.),  4  Am.  B.  R.  100, 
102  Fed.  122;  In  re  Novak  (D.  C,  Iowa),  7 
Am.  B.  E.  27,  111  Fed.  161.. 

As  to  unpaid  legacy:  In  re  May  (Eef., 
Minn.),  6  Am.  B.  R.  1. 

As  to  rents:  In  re  Cass  (Eef.,  Ohio), 
6  Am.  B.  E.  721;  In  re  Dole  (D.  C,  Vt.).  7 
Am.  B.  E.  21,  110  Fed.  926;  In  re  Oleson 
(D.  C,  Iowa),  7  Am.  B.  E.  22,  110  Fed.  796; 
Matter  of  Clark  Eealty  Co.  .(C.  C.  A.,  7th 
Cir.)   37  Am.  B.  E.  129,  234  Fed.  576. 

Right  of  trustee  of  bankrupt  tenant  to 
crops  under  lease:  In  re  Luckenbill  (D.  C, 
Pa.),  11  Am.  B.  E.  455,  127  Fed.  984. 

As  to  property  acquired  by  bankrupt's 
agent  without  authority:  Matter  of  Fart- 
ridge  Lumber  Co.  (D.  C.,  N.  J.),  33  Am.  B. 
R,  537^  215  Fed.  973. 

As  to  a  wife's  interest  in  property  vested 
in  her  husband:  In  re  Garner  (D.  C.,  Ga.), 
6  Am.  B.  R.  496,  110  Fed.  123.  Compare  In 
re  Rooney  (D.  C,  Vt.),  6  Am.  B.  E.  478,  109 
Fed.  601. 

As  to  title  of  stocks  bought  by  broker 
for  customer:  In  re  Swift  (C.  C.  A.,  1st 
Cir.),  7  Am.  B.  E.  374,  112  Fed.  315.  As 
to  stocks  pledged  by  bankrupt  pledgee: 
Hutchinson  v.  LeRoy  "(C.  C.  A.,  1st  Cir.),  8 
Am.  B;  R.  20,  113  Fed.  212. 

As  to  shares  bf  stock  fraudulently  car- 
ried in  the  name  of  the  'bankrupt  as  trustee, 
and  in  the  names  of  other  parties  for  the 
purpose  of  concealment:  Fowler  v.  Jenks 
(Sup.  Ct.,  Minn.) ,  11  Am.  B.  R.  255,  90  Minn. 
74.  ' 

As  to  delivery  sufficient  to  pass  title  as 
against  debtor's  trustee:  Allen  v.  Hollander 
(C.  C,  Mass.),  11  Am.  B.  E.  753,  128  Fed. 
159.  As  to  deliver  of  locomotives  remaining 
in  possession  of  bankrunt  vendor:  In  re 
Pease  Oar  &  I/ocomotive  Works  (DC  111 ) 
14  Am.  B.  E.  331,  134  Fed.  919. 
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(8)  Remainders  and  contingent  interests. —  Considerable  difficulty  is 
often  experienced  in  applying  the  test  fixed  by  subdi-vision  5  to  contingent 
interests.  Reference  must  usually  be  had  to  the  State  statutes  and  decisions. 
The  following  summary  is,  however,  thought  to  be  quite  generally  applicable: 
Remainders,  either  vested  ^^*  or  contingent,  pass  to  a  trustee  ;^^°  but  do  not 
where  the  contingency  is  one  both/of  time  of  vesting  and  of  person.  ^^®  Where 
the  interest  of  the  bankrupt  depends  on  the  exercise  of  a  discretionary  power 
in  trust,  it  does  not  pass  to  his  trustee.^'*''  It  has  been  held,  that  a  devise  of 
an  equitable  life  interest  in  property,  "  free  from  the  interference  or  control 
of  creditors,"-  does  not  pass  to  the  trustee,  although  such  interest  was  assign- 
able.^^* But  where  a  remainder  is  created  dependent  upon  a  life  estate  as  to 
which  the  life  tenant  is  vested  with  "full  power  to  sell  and  convey  any  real 
estate,"  the  remainderman's  interest,  although  contingent  as  to  amount  and 
value,  passes  to  his  trustee  in  baukruptcy.*** 

(9)  Trust  interests  and  property  in  trust. —  (I)  Besvltmg  or  con-' 
siructive  trusts. —  If  property  in  the  hands  of  the  bankrupt  is  impressed  with 


As  to  proceeds  of  property  belonging  to 
another  sold  by  a  bankrupt:  In  re  Wood  & 
Malone  (D.  C,  Ga.),  9  Am.  B.  R.  615,  121 
Fed.  599. 

As  to  money  paid  upon  stocks  subscrip- 
tion, to  be  returned  on  certain  conditions: 
In  re  North  Carolina  Car  Co.  (D.  C,  N. 
Car.),  11  Am.  B.  R.  488,  127  Fed.  178.  As  to 
bankrupt's  interest  in  an  unadmmistered 
estate:  Osmim  v.  Galhraith  (Sup.  Ct., 
Mich.),  9  Am.  B.  R.  339',   131  Mich.  577. 

Money  saved  by  the  wife  of  a  deceased 
bankrupt  from  a  weekly  allowance  for 
maintenance  and  household  expenses  made 
to  her  by  her  husband  and  deposited  in  the 
bank  in  her  own  name,  will  not  be  ordered 
turned  over  to  the.  trustees  of  a  bankrupt 
partnership  of  which  the  deceased  was  a 
member,  where  the  station  in  life  of  the 
parties,  the  fiolveney  of  the  husband  during 
the  entire  period,  the  economy  of  the  wife 
in  performing  her  household  duties  and  dis- 
pensing with  the  assistance  of  servants,  all 
point  to  the  intention  of  the  husband  to 
relinquish  possession,  control  and  ownership 
of  the  viarioua  amounts  and  to  vest  her  with 
title  to  the  unexpended  balance.  In  re  Simon 
No.  2  (D.  C,  N.  y.),  28  Am.  B.  R  616,  1S7 
Fed.  102. 

Miscellaneous:  In  re  Cobb  (D.  C.  N. 
Car.),  3  Am.  B.' R.  129,  96  Fed.  821;  In  re 
Hana  &  Kirk  (D,  C,  Pa.),  5  Am.  B.  R.  127, 
105  Fed.  587;  In  re  Swift  (Kef.,  Mass.),  5 
Am.  B.  R.  232;  Duplan  Silk  Co.  v.  Spencer 
(C.  C.  a:,  3d  Cir.),  8  Am.  B.  R.  3'67,  115 
Fed.  689,  revg.  s.  c,  7  Am.  B.  R.  563,  112 
Fed.  638. 

134.  In  re  Woodard  (O.  C,  N.  Car.),  2 
Am.  B.  R.  339,  95  Fed.  260;  In  re  McHa,rry 
(C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  83,  111 
Fed.  498.  Compare  In  re  Hosier  ( D.  C.,  Vt. ) , 
7  Am.  B.  R.  268,  112  Fed.  138. 

135.  In  re  Shenberger  (D.  C,  Ohio),  4  Am. 

B.  R.  487,  102  Fed.  978;  In  re  St.  John  (D. 

C,  N.  Y.),  5  Am.  B.  R.  190,  105  Fed.  234; 
In  re  Twaddell   (D.  C,  Del,),  6  Am.  B.  R. 


539,  110  Fed.  146.  As  to  when  a  contingent 
remainder  in  realty  passes  ito  the  trustee, 
see  Belcher  v.  Bernard,  106  Mass.  230. 

Bankrupt's  interest  as  remainderman; 
sale  of  interest. —  By  virtue  of  an  adjudi: 
cation  in  bankruptcy,  the  interest  of  bank- 
rupt in  a  remainder  in  reai*  property  passes 
to  Ms  trustee  by  devolution  of  law,  so  that 
no  conveyance  by  bankrupt  is  necessary  to 
vest  the  trustee  with  his  rights  therein. 
Where  it  does  not  appear  that  a  trustee  in ' 
bankruptcy  can  obtain  a  sufficient  amount 
for  bankrupt's  remainder  interest  in  real 
property  to  justify  a  direction  that  he  sell 
such  interest  and  pay  off  the  lien  of  a  judg; 
ment  creditor,  an  order  restraining  aucli 
creditor  from  proceeding  to  collect  his  judg- 
ment other  (than  in  bankruptcy  proceedings 
will  be  vacated  subject  to  the  right  of  the 
trustee,  for  the  protection  of"  other  creditors, 
to  join  in  any  action  (the  judgment  creditor 
might  take.  In  re  Arden  (D.  C,  N.  Y.j, 
26  Am.  B.  R.  684,  188  Fed.  475. 

136.  In  re  Hoadley  (D.  C,  N.  Y.),  3  Am. 

B.  R.  780,  101  Fed.  233;  In  re  Gardner   (I). 

C,  N.  Y.),  5  Am.  B.  R.  432,  106  Fed.  670. 

137.  In  re  Wetmore  (D.  C,  Pa.),  4  Am. 
B.  R.  335,  10'2  Fed.  290;  s.  c,  aflfd.  6  Am. 
B.  R.  210,  108  Fed.  520.  See, also  a.  c,  on 
application  for  discharge,  3  Am.  B.  R.  700, 
99  Fed.  703.  Compare  In  re  Ehle  (D.  C, 
Vt),  6  Am.  B.  R.  476,  109  Fed.  625. 

138.  Boston  Safe  Deposit  &  Trust  Co.  v. 
Luke,  34  Am.  B.  R.  321,  220  Mass.  484, 
108  N.  E.  64,  affd.  suh  nom.  Easton  v.  Boston 
Safe  Deposit  &  Trust  Co.,  240  U.  S.  427, 
36  Am.  B.  R.  701,  60  L.  Ed.  723,  36  Sup.  Ct. 
391. 

139.  Matter  of  Dorgan  (D.  C,  Iowa),  38 
Am.  B.  R.  157,  237  Fed.  507;  Pollock  v. 
Meyer  Bros.  (C.  C.  A.,  8th  Cir.),  36  Am. 
B.  R.  835,  233  Fed.  861,  in  which  the  majority 
opinion  holds  that  in  a  trust  fund  set  apart 
for  the  support  and  maintenance  of  Mary 
Pollock,  under  which  she  had  the  use  of  the 
income  and  such  portions  of  the  principal  as 


1134: 


Title  to  Peopbett. 


[§  70-a. 


a  trust  it  passes  to  the  trustee  subject  to  the  same  trust.""  Where,  though 
title  is  in  the  bankrupt,  another  is  the  real  party  in  interest  under  the' 
doctrine  of  resulting  trust,  the  trustee  in  bankruptcy  will  be  directed  to  ocm- 
vey  to  the  real  owner."^  Money  paid  to  the  bankrupt  before  adjudication 
under  a  mistake  of  fact  is^  impressed  with  a  constructive  trust,  which  follows 
it  into  the  hands  of  the  trustee."^  Where  ,a  banker  received  deposits  knowing 
that  he  was  insolvent  and  on  the  day  following  made  an  assignment  of  nis 
property,  a  trust  was  impressed  upon  the  funds  deposited  in  favor  of  the 
depositors,  which  must  be  recognized  by  the  banker's  trustee  in  bankruptcy."^ 
If  property  was  consigned  to  a  bankrupt  for  sale  and'  the  proceeds  were  used 
by  the  bankrupt  in  his  business  as  his  own,  the  relationship  between  the  con- 
signor and  the  bankrupt  is  that  of  debtor  and  creditor  and  not  that  of  trustee 
and  beneficiary."* 

(II)  Express  trusts;  interest  of  beneficiary. —  It  is  generally  held  that 
property  devised  in  trust,  so  that  it  is  inalienable  by  the  cestui  que  trust  and 
explicitly  made  not  subject  to  the  claims  of  his  creditors,  will  not  pass  to  his 
trustee."^     Under  the  ISTew  York  statute"®  the  surplus  income  derived  from 


was  reasonably  necessary  for  her  support  and 
maintenance,  t^ie  remiainder  going  to  certain 
persons,  includiiig  the  bankrupt,  the  interest 
of  the  bankrupt  passed  to  the  trustee. 

140.  Taylor  v.  Plumer,  3  Maule  &  Selw. 
562.  See,  to  the  same  .effect,'  Cook  v.  TuUis, 
18  'Wall.  332;  Hawkins  v.  Blake,  lOS  U.  S. 
422.  Comipare  Cummings  v.  Synnott  (C.  C. 
A.,  3d  Cir.),  25  Am.  B.  R.  859,  184  Fed.  718. 

Bankrupt's  interest  in  real  estate  pur- 
chased with  funds  of  another. —  Petitioner 
under  an  arrangement  with  bankrupt  ad- 
vanced the  money  with  which  to  purchase 
a  vacant  lot  to  be  divided  up  into  building 
lots  and  resold,  and  the  deed  was  taken  to 
petitioner  and  bankrupt.  It  was  understood 
,thait  the  purchase  was  a  speculation  'and 
agreed  that  when  the  lots  were  sold  the  sur- 
plus, after  payment  to  petitioner  of  the 
money  advanced  by  her,  was  to  be  divided 
equally  between  them.  Held,  that  petitioner 
was  entitled  to  show  her  real  interest  in 
the  property,  and  the  rights  of  general  cred-- 
itors  not  being  hariped,  since  they  had  no 
lien  or  claim  superior  to  petitioner,  groiwing 
out  of  the  form  of  the  deed  in  failing  to 
disclose  the  actual  interests  of  the '  parties, 
bankrupt's  trustee  was  only  entitled  to  one- 
half  the  surplus  remaining  after  reimbursing 
petitioner  from  the  proceeds  of  a  sale  of 
the  property.  In  re  McConnell  (D.  C,  i^^. 
Y.),  28  Am.  B.  R.  659.  197  Fed.  49'2;  Jones 
V  Dugan  (Md.  Ct.  of  App.),  38  Am.  B.  R. 
874,  92  Atl.  775. 

141.  In  re  Davis  (D.  C.,  Mass.),  7  Am. 
B.  R.  258,  112  Fed.  129.  See  also  In  re 
Coffin  (D.  C,  Oonn.),  16  Am.  B.  R.  682, 
146  Fed.  181;  In  re  Taft  (G.  C.  A.,  6th  Cir.), 
13  Am.  B.  R.  417,  133  Fed.  511;  Young  v. 
Allen  (C.  C.  A.,  6th  Cir.),  30  Am.  B.  R.  261, 
207  Fed.  318. 

142.  Matter  of  Berry  &  Co.  (C.  0.  A.,  2d 
Cir.),  16  Am.  B.  R.  664,  146  Fed.  623. 

143.  Matter  of  Silver  (D.  C,  Ohio),  31 
Am.  B.  R.  lOfi,  208  Fed.  797;  In  re  Stewart 
(D.  C,  N.  Y.),  24  Am.  B.  R.  474,  178  Fed. 
463. 


144.  In  re  Emerson,  Marlow  &  Co.  (C. 
C.  A.,  7th  Cir.),  29  Am.  B.  R.  173,  199  Fed. 
95. 

145.  Munroe  v.  Dewey,  4  Am.  B.  R.  264, 
176  Mass.  184,  57  IST.  E.  340;  Eaton  v.  Boston 
Safe  Deposit  &  Trust  Co.,  240  U.  S.  427,  36 
Am.  B.  R.  701,  60  L.  Ed.  723,  36  «up.  Ct. 
391,  in  which  it  was  held  that  the  life  in- 
terest of  a  beneficiary  in  trust,  providing  that 
the  income  to  her  is  "to  be  free  from  the 
interference  or  control  of  her  creditors,"  does 
not  pass  to  her  trustee  in  bankruptcy,  where 
the  State  law  treats  such  restrictions  as  lim- 
iting the  character  of  the  equitable  property 
and  as  inherent  in  it. 

Termination  of  trust  by  bankruptcy. — 
In  the  case  of  Nicholas  v.  IJaton,  91  U.  S. 
716,  23  L.  Ed.  254,  it  appeared  that  real 
estate  was  devised  to  trustees  who  were 
directed  to  pay  the  income  to  one  who  was 
afterward  adjudged  a  bankrupt,  and  the  de- 
vise contained  the  condition  and  proviso  that 
if  the  said  beneficiary  should  become  bank- 
rupt, the  trust  should  cease;  and  thereafter 
the  trustees  in  their  discretion  were  to  apply 
the  income  to  the  support  of  the  beneficiary 
and  to  his  familv,  and  the  trustees  were  em- 
powered in  their  discretion  to  transfer  any 
portion  of  the  trust  fund  to  the  beneficiary. 
The  court  held  that  tlie  bankruptcy  termin- 
ated all  of  the  bankrupt's  legal  and  vested 
rights  in  and  to  the  estate  and  left  nothing 
to  which  his  assignee  in  bankruptcy  could 
assert  a  claim,  and  that  the  discretionary 
power  vested  in  the  trustees  to  pay  sums 
to  the  bankrupt  could  not  be  subjected  to 
the  control  of  the  trustee  in  bankruptcy,  the 
court  saying:  "No  case  is  cited;  none  is 
known  to  us  which'  goes  so  far  as  to  hold 
that  an  absolute  discretion  in  the  trustee,  a 
discretion  which,  by  the  exipress  language  of 
the  will,  he  is  under  no  obligation  to  exer- 
cise in  favor  of  the  bankrupt,  confers  such 
an  interest  on  the  latter  that  he  or  Ms  as- 
sia;nee  can  successfullv  assert  it  in  a  court 
of  enuitv  or  in  any  other  court." 

14G.  N.  Y.  Real  Property  Law,  §  103. 
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a  trust  to  receive  and  apply  the  rents  and  profits  of  real  property  is  inalienable 
and  does  not  pass  to  the  trustee  of  the  bankrupt  beneficiary. "''  But  if  the 
beneficiary's  interest  is  in  the  nature  of  an  annuity  it  is  subject  to  levy  and 
will  pass  to  the  beneficiary's  trustee  in  bankruptcy/*^  especially  where  it  is 
in  lieu  and  takes  the  place  of  the  beneficia'Ty's  interest  in  her  husband's 
estate.^*®  It  has  been  held  that  a  trustee  in  bankruptcy  may  bring  a  suit  in  equity 
to  obtain  the  surplus  of  income  from  a  trust  fund,  if  that  income  be  more  than 
sufiicient  for  the  support  of  the  bankrupt/^"'  and  under  the  New  York  code 
a  continuing  execution  in  the  nature  of  garnishment  may  be  had  .against  the 
income  of  a  trust  fund.^^^  Property  allotted  to  an  Indian  under  an  act  of 
Congress  to  be  held  in  trust  for  such  Indian  by  the  United  States  for  twenty- 
five  years,  after  which  a  conveyance  is  to  be  made  by  the  government  to  the 
Indian  free  and  clear  from  all  charges  and  incumbrances,  is  not  during  the 
twenty-five  years  an  alienable  estate  and  does  not  pass  to  the  trustee.  ■'^^ 

(III)  Mingling  trust  funds;  following  such  funds. — It  seems  also  that 
where  the  bankrupt  mingles  trust  funds  with  his  own  so  that  their  identity 
is  lost,  the  beneficiaries  must  share  pari  passu  with  the  creditors.^^^  Persons, 
seeking  to  trace  tl^ust  funds  into  a  bank  and  thence  into  collateral  which  ulti- 
mately came  into  the  hands  of  a  trustee  in  bankruptcy,  are  under  the  burden 
of  proving  their  title,  and  if  their  evidence  leaves  the  matter  of  identification  in 
doubt  must  be  resolved  in  favor  of  the  trustee  in  bankruptcy.^^*  There 
can  be  no  departure  from  the  general  principle  that  to  follow  trust  funds 
there  must  be  some  identification  of  the  property  sought  to  be  charged  with 


147.  McNaboe  v.  Marks,  16  Am.  B.  R.  767, 
SI  N.  Y.  Misc.  207,  99  N.  Y.  Supp.  960'; 
Butl«r  V.  Baudoine,  16  Am.  B.  R.  238  n.,  S4 
N.  Y.  AiPP-  Div.  215,  S2  N.  Y.  Supp.  773, 
affd.  177  N.  Y.  530,  69  N.  E.  1121.  Contra: 
In  re  Baudoine  (C  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  651,  101   Fed.   574;   Brawn  v.  Barker, 

8  Am.  B.  R.  450,  68  N.  Y.  App.  Div.  592, 
74  N.  Y.  iSupp.  43.  Comipare  iSmith  v.  Belden, 
6  Am.  R.-R.  432,  35  N.  Y.  Misc.  113,  71 
N.  Y.  Supp.  246,  for  method  of  reaching  such 
a  surplus. 

148.  Wetmore  v.  Wetmore,  149  N.  Y.  520,  • 
44  >r.  E.  16«,  33.  L.  R.  A.  708,  52  Am.  St. 
Rep.  762;  (Mills  v.   Husson,   140  'N.   Y.  .99, 
315  N.  E.  422. 

149.  In  re  Burtis  (D.  0.,  N.  Y.),  26  Am. 
B.  R.  680,  188  Fed.  527. 

150.  In  re  Tifflany  (D.  C,  N.  Y.),  13  Am. 
B.   R.   310,    1.33   Fed.    799;    In   re   Baudoine' 
(C.  C.   A.,  2d  Cir.),  3  Am.  B.  R.  661,  101 
Fed.  574. 

151.  Code  Civil  Procedure,  New  York,  § 
1391,  as  amended  by  L.  1908,  ch.  148. 

152.  In  re  Russie  (D.  C,  Oreg.7,  3  Am. 
B.  R.  6,  96  Fed.  609. 

153.  In  re  Richard   (D.  C,  Tenn.),  4  Am. 

B.  R.  700,  104  Fed.  7'9.2;   In  re  Marsh    (D. 

C,  Conn.),  8  Am.  B.  R.  576,  116  Fed.  396; 
In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129, 
125  F«d.  992;  In  re  Mulligan  (D.  C,  Mass.), 

9  Am.  B.  R.  8,  116  Fed.  715;  Matter  of  See 
rC.  C.  A.,  2d  car.),  31  Am.  B.  R.  360,  209 
Fed.  172;  Matter  of  Leigh  (D. C,  111.),  31 
Am.  B.  R.  379,  208  Fed.  486,  holding  that 
a  trust  fund  must  be  clearly  traced  in  order 
to  ckarge  a  bankrupt's  estate  with  liafbility 
therefor. 


Mingling  trust  funds  with  general  funds. 
—  Where  trust  funds  have  been  unlawfully 
diverted  and  intermingled  with  the  general 
funds  of  a  bankrupt,  so  as  to  render  their 
identification  impossible,'  the  bankruptcy 
court,  acting  as  a  court  of  equity,  will  fol- 
low them  and  decree  restitution  to  the  cestui 
que  trust,  if  the  unlawful  appropriation  of 
the  trust  funds  resulted  in  swelling  the  as- 
sets and  came  into  the  possession  of  the 
trustee;  but  if  after  the  misappropriation 
and  mingling  all  the  money  is  withdrawn, 
the  equities  are  lost,  although  moneys  from 
other  sources  are  subsequently  deposited  in 
the  same  place;  or  if-  a  part  of  the  funds 
so  mingled  is  withdrawn,  so  that  the  fund 
is  reduced  to  a  smaller  sum  than  the  trust 
fund,  the  latter  must  be  regarded  as  dis- 
sipated, except  as  to  the  balance,  and  funds 
subsequently  added  from  other  sources  can- 
not be  subjected  to  the  equitable  claim  of  the 
cestui  que  trust.  In  re  Dunn  &  Co.  (D.  C, 
Ark. ) ,  28  Am.  B.  E.  127,  '  93  Fed.  212. 

Where  money  is  intrusted  to  the  bank- 
rupt for  safe  keeping,  and  is  deposited  by 
him  to  his  credit,  it  may  be  claimed  by  the 
owner  out  of  the  balance  of  such  deposit 
coming  into  the  hands  of  the  trustee,  al- 
though it  cannot  be  specifically  identified,  it 
appearing  that  at  all  times  the  bankrupt's 
account  at  the  bank  exceeded  the  amount  in- 
trusted to  him.  In  re  Royea  (D.  iC,  Wash.), 
16  Am.  B.  R.  141,  143  Fed.  182. 

154.  iSchuvler  v.  Littlefield,  232  U.  S.  707, 
35  Am.  B.  R.  209,  58  L.  Ed.  806,  34  Sup. 
Ct.  466,  holding  that  where  one  has  deposited 
trust  funds  in  his  individual  bank  account 
and  the  mingled  fund  is  at  any  time  wholly 
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the  trust.^^^  But  if  there  has  been  no  mingling,  the  trustee  of  a  bankrupt 
estate  takes  no  title,  though  he  has  the  right  to  possession  and  a  quasi-interest 
until  the  beneficiaries  prove  their  right/^* 

(10)  DowEE  ANi>  CUHTBSY  EIGHTS. —  Here  also  the  State  law  controls. 
It  is  the  general  rule  that,  if  -the  dowress  is  the  bankrupt  and  her  estate  is 
vested,  the  trustee  takes  her  interest  ;^^''  conversely,  if  her  interest  is  still 
inchoate,  it  does  not  pass.  So  also  of .  the  husband's  curtesy :  if  vested,  it 
passes;  if  merely  initiate,  it  does  not.^^*  Where,  hov?ever,  the  husbancl,  not 
the  wife,  is  the  bankrupt,  her  inchoate  interest  is,  in  most  States,  sufficiently 
vested  to  enduxe,  and  the  husband's  title  passes  to  the  trustee  subject 
thereto  ;^^®  if  the  husband  dies  after  his  bankruptcy,  she  is  entitled  to  the 
same  interest  she  would  have  taken  had  he  died  before  it.^®"  If  a  purchase- 
money  mortgage  has  been  given  by  a  bankrupt  husband,  the  contingent  right 
pf  dower  of  his  wife  only  attaches  to  the  surplus  remaining  after  the  payment 
of  the  .mortgage  debt.^®^  If  a  bankrupt's  wife  consents  to  the  sale  by  the 
trustee  of  the  bankrupt's  real  property,  and  to  accept  a  gross  sum  in  lieu  of 
her  dower,  such  property  may  be  sold  free  from  her  inchoate  right  of  dower.  ^®^ 
On  the  other  hand,  where  the  wife  is  the  bankrupt,  the  husband  is  not  entitled 
to  have  his  curtesy  initiate  admeasured.  If  the  mortgage  in  which  the  wife 
has  joined  is  declared  void  as  a  preference,  the  wife's  right  of  dower  is 
restored.^^*  These  doctrines  flow  from  well-recognized  principles  of  real- 
estate  law-      Cases  coUaterallv  valuable  will  be  found  in  the  foot-note. -^^ 


depleteid  the  trust  fund  is  ther^y  dissipated, 
and  cannot  be  treated  as  reappearing  in  sums 
subsequently  deposited  to  the  credit  of  the 
same  account. 

155.  In  re  Mclntyre  &  Co.  (Petition  of 
Grace)  (€.  C.  A.,  2d  €ir.) ,  26  Am.  B.  iR.  61, 
195  Fed.  96;  Commings  v.  Synnott  (C.  lO. 
A.,  3d  'Cir.),  25  Am.  B.  R.  869,  184  Fed.  718. 

156.  In  re  Cobb  (B.  C,  iN.  C),  3  Am.  B. 
R.  129,  '9«  Fed.  8i21.  If  the  trust  is  coupled 
with  an  interest,  he  becomes  vested  with  the 
interest.    Walker  v.  Siegel,  Fed.  Cas.  17,085. 

157.  lOompare  In  re  Watterson,  95  iJPa.  St. 
312. 

158.  Hesseltine  v.  Prince  .(D.  C,  Mass.), 
2  Am.  B.  R.  600,  96  Fed.  802;  Matter  of 
Russell  ('Ref.,  Ohio),  13  Am.  B.  R.  24. 

Interest  in  property  purchased  for  wife 
with  money  of  husband;  Virginia  Rule. 
Where  a  hu^and  causes  property  to  be  con- 
veyed to  his  wife  and  pays  a  portion  of  the 
purchase  price  from  his  own  funds,  with  tJie 
intent  of  giving  the  same  outright  to  his 
wife,  and  subsequently  pays  the  balance  of 
the  purchase  price  after  her  death,  and  there- 
after becomes  a  voluntary  bankrupt,  his  trus- 
tee cannot,  under  the  law  of  Virginia,  claim 
an  interest  of  the  bankrupt  'as  tenant  by 
curtesy  in  the  property  which  belonged  to  his 
wife,  for  the  rule  in  that  State  is  that  where 
a  husband  transfers,  or  causes  to  be  trans- 
ferred, real  estate  to  his  wife  the  presumption 
is  that  he  transfers  his  entire  interest,  in- 
cluding all  his  marital  rights.  Cox  v.  Wal- 
lace (C  C.  A.,  4th  Cir.),  33  Am.  B.  R.  18«, 
219  Fed.   126. 

159.  In  r^  Shaeffer  (I>.  C,  Pa.),  5  Am. 
B.  E.  '248,  104  Fed.  973;  In  re  Forbes  (iEef., 


Ohio),  7  Am.  B.  R.  42;  Porter  v.  Lazear, 
109  U.  S.  84,  27  L.  Ed.  8i65,  3  Sup.  Ct.  58; 
Matter  of  Hawkins,  (Ref.,  R.  I.),  9  Am.  B. 
R.  598;  Thomas  v..  Woods  (€.  C.  A.,  8th 
Cir. ) ,  23  Am.  B.  R.  132,  173  Fed.  585.  But 
see  Kelly  v.  Strange,  Fed.  Cas.  7,676.  As  to 
rule  in  Pennsylvania,  see  In  re  Freedman 
(Ref.,  Pa.),  B9  Am.  B.  R.  135;  Matter  of 
Ohotiner  (D.  C,  Pa.),  32  Am.  B.  R.  760, 
216  Fed.  9'!  6. 

Computation  of  value  of  dower;  effect  of 
assent  to  compromise. — ^In  Ohio-  the  wife 
of   a  bankrupt  is   entitled   to   receive   from 

.  the  trustee  out  of  the  proceeds  of  the  sale  of 
the  bankrupt's  real  property  remaining  after 
satisfaction  of  mortgage  liens,  the  value  of 
her  contingent  right  of  do^er,  computed  upon 
the  gross  selling  price  of  the  property.  The 
wife's  right  to  dower  is  not  barred  by  the 
compromise    of    a   claim   by   the    trustee    to 

•  which  she  assented.  Matter  of  Strauch  ( D. 
C,  Ohio),  31  Am.  B.  R.  36,  208  Fed.  842. 

160.  In  re  Hester,  Fed.  Cas.  6,437.  But 
see  Bosteck  v.  Jordan,  54  Tenn.  370.  The 
rule  is  different  under  the  Arkansas  statute, 
In  re  McKenzie  (C.  C.  A.,  8th  Cir.),  15  Am. 
B.  R.  679,  142  Fed.  383. 

161.  Matter  of  Hays  (C.  C.  A.,  6th  Cir.), 
24  Am.  IB.  (R.  m»,  181  Fed.  674. 

162.  Matter  of  Aoretelli  (D.  C,  N  Y), 
21  Am.  B.  R.  537,  173i  Fed.  121;  Savage  v. 
Savage  (C.  C.  A.,  4th  lOir.),  15  Am.  Bv  R. 
59©,  141  Fed.  34)6. 

163.  Matter  of  Lingafelter  (C.  C.  A.,  ©th 
Cir.),  24  Am,  B.  R.  61516. 

164.  Hawk  v.  Hawk   (D.  C,  Ark.),  4  Am. 

B.  R.  4613,  102  Fed.  679;   In  re  Garner   (D. 

C,  Ga.),  6  Am,  B,   Bi   596',   110   Fed.   123; 
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(11)  Licenses,  feanchises,  and  personal  privileges. —  (I)  In  general. 
—  Property  rights  which  by  their  terms  are  either  nonassignable  or  restricted 
to  the  person  originally  acquiring  them,  often  furnish  puzzling  problems. 
Thus  of  nonassignable  leases.  The  English  and  American  rules  seem  to  be 
different ;  the  better  American  opinion  is  that  a  bankruptcy,  even  if  voluntary, 
is  not  a  breach  of  a  covenant  not  to  assign.^*^  The  trustee  of  a  bankrupt 
tenant  is,  therefore,  entitled  to  the  leased  premises  for  the  remainder  of  the 
term.^®°  -  Pensions  or  annuities  payable  to  State  or  municipal  employees  after 
long  and  continued  services  are  not  in  the  nature  of  property  rights,  but  are 
public  bounties  as  awards  for  such  services,  granted  as  an  encouragement 
for  continuance  in  official  positions;  they  are  not  subject  to  execution  and 
are  not  transferable,  and  hence  do  not  pass  to  trustees  in  bankruptcy.-^®'' 

(II)  Personal  contracts.-— A.  contract  between  a  publisher- and  an  author, 
whereby  the  former  undertakes  to  publish  and  market  literary  productions  of 
the  latter,  is  not  assignable  ;-^**  nor  is  a  contract  with  a  person  for  the  manu- 
facture by  him  of  a  particular,  commodity  requiring  special  skill  of  the 
manufacturer.^^  But  there  is  a  difference  between  an  absolute  assignment 
of  a  contract  arid  an  assignment  of  rights  under  a  contract.  Thus,  under  a 
contract  between  an  insurance  company  and  its  agent,  commissions  on  renewal 
premiums  on  policies  written  prior  to  the  agent's  adjudication  as  a  bankrupt, 
but  unaccrued  at  that  time,  pass  to  his  trustee  as  property  which  the  bankrupt 
might  have  assigned  without  the  consent  of  the  company.-^™  The  "medical 
and  surgical  practice  and  good  will"  acquired  by  a  bankrupt  physician  by 
contract  with  another  physician  does  not  pass  to  Tiis  trustee  in  bankruptcy."^ 

(III)  Franchises  and  licenses. — ^Whether  a  franchise  or  a  license  passes 
to  the  trustee  on  the  bankruptcy  of  its  owner  depends  usually  on  the  terms  of 
the  instrument  creating  it,  or,  if  that  is  silent,  on  whether  in  its  nature  it  calls 
for  personal  skill  or  discretion."^  It  has  been  held  that  a  franchise  to  con- 
struct a  turnpike  road,  and  to  collect  the  tolls  was  a  personal  trust  and  did 
not  pass  to  the  assignee  in  bankruptcy  since  the  person  who  had  the  franchise 
could  not  voluntarily  assign  it,  the  consent  of  the  party  conferring  the  fran- 
chise being  necessary  by  reason  of  the  personal  character  of  the  work  to  be 
performed."*  But  a  franchise  which  gave  to  one  the  right  to  take  tolls  from 
persons  crossing  a  certain  bridge  has  been  held  to  be  assignable.^-^*  It  is 
already  well  settled  that  a  bankrupt's  interest,  in  a  license  to   sell  liquors 

In  re  Itooney   (D.  C,  Vt.);  6'  Am.  B.  R.  47(8i,  168.  Matter  of  MoBride  &  Co.    (D.  0.,  N. 

109'  Fed.  601.  Y.),  12  Am.  B.  E.  81,  133  Fed.  285. 

165.  For  the  English  rule,  see  Doe  v.  169.  Jett*  Brewing  Oo.  v.  Scollan,  15  Am. 
Bevan,  3  Maule  &  S.  353;  Doe  v.  Smith,  6  B.  E.  3iOO,  111  N.  Y.  App.  Div.  925,  ®8  N.  Y. 
Taunt.    79'5;    Dommett   v.    Bedford,    3    Ves.  Supp.  1130. 

lis.      For    the    American,    Starkweather   v.  170.  Matter  of  Wright  (C  C.  A.,  2d  Cir.) , 

Cleveland  Ins.  Co.,  Fed.  Cas.   13,308;   Perry  19  Am.  B.  E.  mi,  157  Fed.  544,  afEg.  18  Am. 

V.  Lorillard,  61  N.  Y.  214.  B.  E.  198,  197  Fed.  544,  revg.  16  Am.  B.  E. 

A  tenant's  covenant  not  to  assign  his  lease  77'8. 

without  the  landlord's  permission  iii  writing  171.  In  re  Myers   (C.  C.  A.,  7th  Cir.),  31 

does   not   apply   to   an    adjudication   of   the  Am.  B.  E.  24,  2018  Fed.  407. 

tenant's  bankruptcy.     In  re  Bush   ( D.  C,  R.  172.  Parsons  on  Contracts,  Part  11,  ch.  12, 

I.),  11  Am.  B.  E.  415,  126  Fed.  878;  Matter  §  9;  People  v.  Duncan,  41  iCal.  507;  Stewart 

of  Frazin  &  'Oppenheim    (D.  C,  N.  Y.),  23  v.  Hargrove,  23'  Ala.  4'2S. 

Am.  B.  E.  289,  174  Fed.  713.  l73.  People  v.  Duncan,  41  Cal.  507. 

166.  In  re  Adams   (D.  C,  Conn.),  14  Am.  174.  Stewart  v.  Hargrove,  23  Ala.  4'20. 

B.  E.  23,  134  Fed.  14'2;  In  re  Rubel   (D.  C,  175.  In  re' Bf odibine  (D.  C,  Mass.),  2  Am. 

Wis.),  21  Am.  B.  E.  566,  16'6  Fed.  131.  B.  E.  53,  M  Fed.  643;  In  re  Fisher   (D.  C, 

167.  Matter  of  Hoag  ( D.  C,  N.  Y. ) ,  36  Am.  Mass.),  3  Am.  B.  E.  406,  ©8  Fed.  '8'8,  affd. 
B.  R.  142,  227  Fed.  478.      ^  as  Fisher  v.  iCushnian   (C.  C.  A.,  1st  Cir.), 

Y2  '  ''  ^ 
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passes  to  his  trustee  ;^''^  but  this  question  is  dependent  upon  the  statute  under 
which  the  license  is  issued,"^  and  whether  it  was  granted  before  or  aftex  the 
ba:nkrupt's  adjudication."^  If  the  law  under  which  a  liquor  license  is  granted 
makes  it  a  mere  personal  privilege  and  not  a  property  right,  it  may  not  'be' 
mortgaged,  and  where  it  is  attempted,  the  mortgagee's  interest  will  not  prevail 
as  against  that  of  the  licensee's  trustee  in  bankruptcy. ^'^^  A  license  to  occupy 
a  city  market  is  property  passing  upon  the  bankrupt  licensee,  and  the  court 
will  order  an  assignment  to  the  trustee  of  such  property."^  A  trustee  must 
conform  in  all  respects  to  a  license  which  comes  to  him  upon  the  bankruptcy 
of  a  licensee;  in  respect  to  such  license  he  occupies  the  same  position  as  the 
bankrupt  licensee. ^.^^   - 

(IV)    Seat  in  stock  exchange. —  It  has  been  held  that  the  bankrupt  may 
be  ordered  to  transfer  a  seat  in  a  stock  exchange  to  his  trustee.  ^*^     But  -the 


4  Am.  B.  E.  'MS,  MS  Fed.  8«0 ;  In  re  Becker 
(D.  C,  Pa.),  3  Am.  B.  R.  412,  98  Fed,  407; 
In  re  Mav  (Ref.,  Minn.),  5  Am.  B.  B,.  1 ;  ' 
Matter, of "Weisel&  Knaup  (D.  'C,  Pa.),  23 
Am.  B.  R.  59,  173  Fed.  718,  holding  that  the; 
right  to  apply  for  a  renewal  of  a  liquor 
license  is  an  asset  -whieh  passes  to  the  trustee. 
Compare  In  re  Emrich  ( D.  'Q.,  Pa. ) ,  4  Am. 
B.  R.   819';    101   Fed.  23'!. 

176.  Assignability  of  liauor  license  under 
State  law.^  In  re  MoArdle  (D.  C,  Mass.), 
11  Am.  B.  R.  3158,  .12&  Fed.  442,  in-  which 
case  the  court  applied  the  case  of  In  re  Fisher 
(D.  C,  Mass.),  3  Am.  B.  R.  406,  98  Fed.  8iS, 
as  limiting  the  right  'of  a  trustee  to  realize 
upon  the  value  of  a  liquor  license  to  a  case 
where  the  granting  authority  gave  its  assent 
thereto;  it  was. there  held  that  a  bankruptcy 
court  should  not  enforce  the  claim  of  a  mort- 
gagee tp  the  proceeds  of  the  Ijankrupt's  liquor 
license,  where  the  granting  power,  on  grounds 
of  public  policy  and  interest,  declines  to 
recognize  any  right  in  the  licensee  to  mort- 
gage his  license,  and  any  claim  of  the  mort- 
gagee therein.  In  re  Olewine  (JJ.  C,  Pa.),  11 
Ain.  B.  R.  40,  125  Fed.  84)0;  Tracy  v.,  Gins- 
berg, IS  Am.  B.,  R.  792,  189  Mass.  260'; 
Snyder  v.  Bougher,  16  Am.  B.  R,  792, 
214  Pa.  St.  453,  holding  that  although 
a  liquor  license  may  not  be  sold  by  the 
trustee,  yet  the  fixtures  and  furniture  may  be 
sold  on  condition  that  the  license  shall  be 
transferred  to  the  purchaser  by'  the  license 
court;  Matter  of  Keller  (Ref.,  Ga.),  16  Am. 
B.  R.  727,  arising  under  Georgia  statute. 

177.  Whitlock's  License,'  22  Am.  B.  R.  26'2, 
30  Pa.  iSuper.  Ot.  34. 

Liquor  license;  unexpired  term  and  right 
to  renewal. —  Where  a  bankrupt  at  the  date 
of  his  adjudication  holds  an  unexpired  liquor 
license  with  the  right  to  a  renewal,  the  un- 
expired term  and  the  right  to  a  renewal  pass 
to  his  trustee  and  upon  their  sale  by  the 
receiver  the  bankrupt  may  be  ordered  to  join 
in  proceedings  for  a  renewal  necessary  to 
make  the  sale  effective.  Matter  of  Doyle 
(C.  C.  A.,  3d  Cir.),  31  Am.  S.  R.  571,  209 
Fed.  1,  revg.  30  Am.  B.  R.  58,  20S  Fed.  543. 

178.  Gilday  v.  Warren,  69  Conn.  237,  37 
Atl.  494;. Joyce  on  Intoxicating  Liquor's,   § 


228.  See  also  Tracy  v.  Ginsberg,  16  Am. 
B.  R.  792  (note),  189  Mass.  260,  7&  N.  E.  687. 

The  statutes  of  'Virginia  provide  that  no 
license  to  traific  in  liquors  shall  be  granted 
to  any  person-  who  is  not  a  qualified  voter 
of  the  county  or  city  "in  which  the  business 
is  to  'be  conducted;  that  if  the  licensee  is  a 
corporation,  its  agent  selling  such  liquor 
must  be  so  qualified.  The  applicant  must  be 
a  fit  person  and  personally  superintend  the 
business.  Every  license  is  deemed  to  confer 
a  personal  privilege  and  may  only  be  assigned 
to  a  person  to  whom  it  might  originally  have 
been  granted,  the  validity  of  such  assignment 
depending  upon  a  certificate  in  favor  of  the 
assignee  made  by  the  court  granting  the 
original  license.  In  case  of  the  death  of  the 
licensee,  his  personal  representative  has  like 
powers  of  assignment.  'Under  such  pro- 
visions, held  that  the  trustee  of  a  bankrupt 
licensee  is  entitled  to  the  proceeds  of  such 
license  as  against  a  brewing  company  claim- 
ing the  same  by  virtue  of  an  attemjpted  as- 
signment thereof,  given  prior  to  the  granting 
of  the  license,  as  security  for  a  loan  to  the 
bankrupt  of  the  greater  part  of  the  license 
fee.  In  re  Flaherty  (D.  C,  Va.),  25  Am.  B. 
R.  943,  184  Fed.  962. 

A  stock  of  liquors  held  by  a  bankrupt, 
duly  licensed  under  the  statutes  of  a  State, 
is  property  which  passes  to  the  trustee  in 
bankruptcy,  .although  under  the  State  statute 
the  trustee  cannot  sell  or  dispose  of  the  same. 
Strub  V.  GamWe  (C.  C.  A..  8th  Cir.),  34 
Am.  B.  R.  229,  221  Fed.  253. 

179.  In  re  Emrich  (D.  'C-Pa.),  4  Am.  B. 
R.  '80,  101  Fed.  23'1. 

180.  In  re  Spitzel  &  Co.  (D.  C,  V{.  Y.), 
21  Am.  B.  R.  729,  168  Fed.  196. 

Fountain  pens  under  license  agreement. — 
■Where  a  fountain  pen  company,  having  de- 
livered pens  luider  a  license  agreement  for 
sale  at  retail,  fails  to  comply  with  the  law 
of  bailments  of  West  Virginia,  its  patented 
articles  pass  absolutely  without  any  limita- 
tion into  the  hands  of  the  trustee  "in  bank- 
ruptcy of  the  licensee.  Waterman  Co.  v. 
Kline  (C.  C.  A.,  4th  Cir.),  37  Am.  B.  R.  252, 
234  Fed.  891. 

181.  In  re  Page  (D.  'C,  l»a.),  4  Am.  B.  R. 
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question  as  to  whether  a  seat  ia  a  stock  exchange  belongs  to  a  bankrupt  and 
is,  therefore,  to  be  administered  as  part  of  his  assets  by  the  trustee  depends 
upon  the  facts  in  each  particular  case/^^  The  fact  that  the  sale  of  a  seat  in 
a  stock  exchange  is  hindered  by  conditions  contained  in  the  by-laws  or  con- 
stitution of  the  exchange  would  not  affect  the  question ;  the  court  may  direct 
the  bankrupt  member  to  take  such  action  as  may  be  required  to  pass  title/^^ 
Although  the  seat  passes  to  the  member's  trustee  in  bankruptcy,  it  is  not 
available  to  him  as  an  asset  of  the  estate,  until  the  claims  of  other  members 
of  the  exchange  have  been  settled  by  the  sole  tribunal  entitled  to  pass  upon 
the  same  according  to  the  laws  of  the  exchange. ^^* 

(12)  Life  insueakce  policies. —  (I)  In  general. —  These  rights  are  akin 
•to  those  personal  privileges  just  considered.-  The  bankrupt  is  obliged  to 
enumerate  such  policies  in  Schedule  B  (3)  accompanying  his  petition.  Here, 
also,  the  test  is:  Was  the  interest  of  the  insured  transferable  or  subject  to 
levy?  Where  a  policy  has  been  pronounced  valueless  and  turned  over  to  the 
"bankrupt,  and  the  premiums  thereof  are  paid  either  by  himself  or  his  wife, 
and  the  bankrupt  dies  soon 'after  the  policy  is  so  turned  over,  the  proceeds  of 
the  policy  do  not  belong  to  his  estate  in  bankruptcy.  ^^^  The  meaning  and 
effect  of  the  proviso  clause  in  subdivision  (5)  is  considered  in  a  later 
paragraph.-^*® 

(II)    Cash  surrender  valwe.—  li  the  policy  has  an  expressed  cash  surrender' 
value,  payable" to  the  bankrupt,  and  enforceable  by  him,  it  is,  of  course,  within 


467,  102  Fed.  747;  In  re  Gaylord  (D.  C, 
Mo.),  7  Am.  B,  R.  1S6,  HI  Fed.  717;  Mat- 
ter of  Hurlbutt  (C.  C.  A.,  2d  Cir.),  13'  Am. 
B.  R.  m,  68  C  C.  A.  21i6.  See  Am.  Bankr. 
Dig.  §  396. 

182.  Burleigh  v.  'Foreman  (tl.  C.  A.,  1st 
Cir.),  12  Am.  B.  'R.  SB,  130  Fed.  13,  revg. 
9  Am.  B.  R.  237,  118  Fed.  348. 

Seat  in  stock  exchange  as  property.— In 
the  ease  of  Page  v.  Edmunds,  187  TJ.  S.  596, 
9  Am.  B.  R.  277,  47  L.  Ed.  318,  23  Sup.  Ct. 
200,  affg.  5  Am.  B.  R.  707,  107  Fed.  89,  W 
was  held  that  a  seat  or  partnership  m  a 
stock  exchange,  which  by  its  articles  provided 
that  a  member  may  sell  his  partnership  pro-, 
vided  there  is  no  unsettled  contract  or  claim 
against  him  hy  any  other  member  of  the  ex- 
change, arising  out  of  the  business  of  the  ex- 
change, subject  to  the  approval  of  the  proper 
authorities,  is  property  which  prior  to  the 
filing  of  the  petition  the  bankrupt  might  have 
transferred,  and  which,  therefore,  passes-  to 
and  vests  in  his  trustee.  See  also  KJtohen  v. 
Budd,  17  Am.  B.  R.  3i29,  52  N.  Y.  Misc. 
217  103  'N.  Y.  Supp.  45;  Matter  of  'Gregory 
(C.  'C.  A.,  2d  Cir.),  23  Am.  B.  R.  270,  174 
Fed.  -eaO;  Wrede  v.  Clark  (Sup.  Ct.,  N.  Y.), 
2;1  Am.  B.  R.  «21,  132  App.  Div.  29'3.,  117 
N  Y.  Supp.  5,  holding  that  a  property  right 
in  a  seat  on  the  N.  Y.  Stock  Exchange  passes 
to  a  receiver  in  supplementary  proceedings 
or  to  a  trustee  in  bankruptcy  as  the  ease 
may  be,  feut  if  an  order  in  supplementary 
proceedings  is  served  prior  to  the  four 
months'  period,  the  title  of  the  receiver  ap- 
paiated  in  such  proceedings  relate?  back  to 
the  commencement  thereof,  and  is  superior 
to  the  title  of  the  trustee. 


183;  0'J>ell  V.  Boyden  ( C.  C  A.,  6th  Cir.) , 
17  Am.  B.  R.  751,  758,  150  Fed.  T31 ;  In  re 
JIurlbut  &  Go.  (C.  C.  A,,  2d  Cir.),  13  Am. 
B.  R.  50,  13&  Fed.  504. 

184,  In  re  Currie  (C.  C.  A.,  2d  Cir.),  26 
Am.  B.  R.  3*5,  1'8S  Fed,  268. 

Effect  of  rules  of  exchange.^  A  stock- 
brokerage  firm  loaned  stock  that  it  had  pur- 
chased for  a  customer  to  another  firm  as 
security  for  a  deposit.  The  rules  of  the  stock 
exchange  of  which  both  firms  were  members, 
provide  that  on  the  insolvency  of  a  member 
other  members  shall  have  a  lien  on  his 
seat  for  debts  due  them,  and  also  that  other 
memhers  holding  securities  of  the  insolvent 
must  close  them  out  under  the  rules  of  the 
exchange.  Held,  that  the  rules  of  the  ex- 
change became  part  of  the  contract  between 
the  members  and  that  the  firm  holding  the 
security  was  bound  to-  sell  it  as  provided  by 
the  rules  before  it  could  establish  any  claim 
to  the  proceeds  of  the  sale  of  the  seat  if  the 
amount  realized  from  the  stock  was  insuf- 
ficient, and  consequently  they  had  but  one 
security  for  their  deibts,  and  as  this  was  suffi- 
cient they  never  'became  entitled  to  a  lien 
on  the  stock  exchange  seat  and  therefore  the 
creditor  had  no  right  'of  subrogation  against 
such  seat.  Matter  of  Van  S'chaick  k  Co. 
(C,  C,  A.,  2d  Cir,),  37  Am,  B,  E,  59,  228 
Fed,  4615, 

185,  Meyers  v.  Josephson  (C.  C,  A.,  5th 
Cir.),  10  Am,  B,  R,  687,  124  Fed,  734; 
Benjamin  v.  Chandler  (D,  C,  Pa,),  15  Am, 
B,  Tl,  43©,  142  Fed,  217. 

186,  See  discussion  under  this  section,  post, 
subtitle  "  Exempt  property." 
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tlie  proviso,  and  unless  the  amount  thereof  is  paid  or  secured  as  therein  pro- 
vided, it  passes  to  the  trustee/*  A  policy  may  have  a  cash  surrender  value, 
although  none  be  expressed  in  the  policy;  if  it  have  a  value  recognized  by 
■  the  practice  of  the  company  so  that  upon  a  surrender  of  it  the  insured  would 
receive  a  financial  benefit,-  it  has  a  cash  surrender  value.^^^  Cash  surrender 
value  means  the  amount  which  would  have  been  paid  by  the  company  had 
the  policy  been  surrendered,  even  though  no  amount  was  stipulated  in  the 
policy. ^^®  If  it  appear  that  the  company  will  pay  a  prescribed  amount  upon 
the  surrender  of  the  policy,  the  effect  is  the  same  as  though  there  was  an 
expressed  cash  surrender  value,  and  the  bankrupt  may  retain  the  policy  upon 
paying  or  securing  the  payment  of  such  amount.^®"  Such  a  policy  so  passes 
to  the  trustee,  even  without  the  consent  or  assignment  of  the  beneficiary,  and 
the  bankrupt  may  be  ordered  to  execute  any  necessary  papers  to  accomplish 
the  transfer. ^^^  Where,  however,  there  is  no  surrender  value,  as,  for  instance, 
in  "ordinary  life"  policies,^^^  nothing  passes  to  the  trustee.^®*  It  is  not  the 
policy,  but  the  cash  surrender  value  thereof,  which  passes  to  the  trustee. ^^ 
So  that  if  the  cash  surrender  value  is  paid  into'  the  estate,  by  or  in  behalf 
of  the  bankrupt,  the  policy,  and  alj.  other  rights  under  it,  revert  to  the  bank- 
rupt. ^^^     And  if  the  bankrupt  has  borrowed  upon  his  policy  from  the  com- 


187.  In  re  Boardman  (D.  C,  Mass.),  4 
Am.  B.  R.  620,  103  Fed.  788;  In  re  Diack 
(D.  C.,  N.  Y.),  3, Am.  B.  R.  723,  100  Fed. 
770;  In  re  McDonnell  (D.  C.,  Iowa),  4  Am. 
B.  R.  92,  101  Fed.  230;  In  re  Moore  (D.  C, 
Tenn.),  23  Am.  B.  R.  109,  173  Fed.  678; 
In  re  Wolflf  (D.  C,  N.  Y.),  21  Am.  B.  R. 
452,  16S  Fed.  984. 

188.  Malone  v.  Coha  (C.  C.  A.,  5tli  Cir.), 
38  Am.  B.  R.  87,  236  Fed.  882. 

189.  Hiscoek  v.  Mertens,  206  U.  S.  202,  17 
Am.  B.  R.  484,  51  L.  Ed.  771,  27  Sup,  iCt. 
488,  affg.  15  Am.  B.  JR.  701,  142  Fed.  4415, 
rerg.  12  Am.  B.  R;  712,  131  Fed.  fl72;  Holden 
V.  Straiten,  198  TJ.  S.  202,  14  Am.  B.  R.  94, 
49  L.  Ed.  1018,  ,25  Sup.  Ct.  ©56,  containing 
dicta  to  same  effect. 

190.  Matter  of  Phelps  (Ref.,  N.  Y.),  15 
Am.  B.  R.  170;  In  re  Coleman  (C.  C.  A., 
2d  Cir.),  14  Am.  B.  R.  461,  136  Fed.  818; 
Clark  V.  Equitable  Life  Assur.  Co.  ( 0.  C, 
Pa;),  16  Am.  B.  R.  137,  143  Fed.  176;  Gould 
V.  New  York  Life  Ins.  Co.  (D.  C,  Ark,), 
13  Am.  B.  'H.  233,  138  Fed.  927;  In  re  Bue- 
low  (D,  C,  Wash.),  3  Am,  B,  R.  389,  98 
Fed,  86:  In  re  White  (C,  C  A,,  2d  Cir,), 
23  Am,"'B,  R,  90,  174  Fed,  333;  In  re  Heft- 
tling  (C,  C,  A,,  2d  Cir,),  23  Am.  B.  R,  161, 
175  Fed,  65;-  Equitable  Life  Assurance  Co, 
V.  Miller  (C.  C.  A,,  8th  Cir,),  25  Am,  Jt5,  R, 
560,  185  Fed,  98;  In  re  Herr  (D,  C,  Pa,), 
25  Am,  B,  R,  141,  182  Fed,  715;  Contra: 
Van  Kirk  v.  Slate  Co,  (D,  C,  N.  Y.),  15 
Am,  B,  R,  239,  140  Fed,  3«;  In  re  Welling 
(C.  C.  A.,  7th  Oir.),  7  Am.  B.  R,  340,  113 
Fed,  189;  In  re  Slingluff  (I>.  C,  Md,),  5 
Am,  B,  R.  76,  106  Fed.  154,  repudiating  In 
re  Herniok  (Ref,,  Md.),  1  Am.  B.  R.  713, 
See  also  In  re  Becker  (D,  C,  N,  Y,),  5  Am. 
B.  R,  438-,  106  Fed,  54, 

191.  In  re  Diack    (D,   C,  N,  Y.),  3  Am. 

B.  R.  723,  100  Fed,  770;  In  re  Whelpley  (D, 

C,  N,  Y.),  22  Am.  B.  R.  433,  169  Fed.  1019, 


For  the  duty  of  the  trustee  touching  policies 
of  life  insurance,  see  In  re  Welling  (C,  C. 
A.,  7th  Cir.),  7  Am.  B,  R.  340,  113  Fed,  118. 

192.  Gould  V.  New  York  Life  Ins.  Co.  (D. 
C,  Ark.),  13  Am.  B.  R,  233,  132  Fed,  927. 

A  trustee  cannot  claim  any  more  than  the 
cash  surrender  value  of  a  life  insurance 
policy.  He  has  no  right  whatever  to  a  policy 
in  which  there  is  no  cash  surrender  value. 
King  V.  Miles  (Miss.  Sup.  «./ ,  34  Am.  B.  K. 
99,  67  So.  182. 

193.  In   re  Lange    (D,   C,   Iowa),   1   Am. 

B,  R,  im,  SI  Fed,  361;  In  re  Buelow  (D.  C, 
Wash,),  3  Am,  B,  R.  389,  9i8i  Fed.  86;  In  re 
McDonnell  (D.  C,  Iowa),  4  Am.  B.  E.  9^, 
101  Fed.  239;  In  re  Judson  (0.  C.  A.,  2d 
Cir.),  27  Am,  B.  IR.  704,  lO^  Fed.  «34,  affd. 
228  U.  S.  459,  30  Am.  B.  R.  6,  57  L.  Ed. 
920,  33  Sup.  Ot.  664. 

Policy  with  optional  benefits. —  Where  at 
the  date  of  adjudication  of  a  bankrupt  his 
wife  is  the  sole  beneficiary  under  a  life  in- 
surance policy  upon  which  the  premiums 
have  all  been  paid  and  the  bankrupt  is  only 
entitled  to  certain  optional  benefits  at  the 
maturity  of  the  policy,  such  optional  bene- 
fits do  not  pass  to  the  trustee  in  (bankruptcy 
under  section  70-a,    Matter  of  Churchill  (C. 

C,  A,,  7th  Cir,),  31  Am.  B,  R,  1,  209  Fed. 
766,  revg,  29  Am,  B,  R,  153,  198  Fed,  711. 

194.  Burlingham  v.  Grouse  228  U.  S.  45S, 
30'  Am.  B.  R.  6,  '57  L.  Ed.  920,  33  Sup,  'Ct, 
564;  Everett  v.  Judson,  228i  U.  S.  474  30 
Am.  B,  R.  1,  57  L.  Ed,  9'27,  33  iSup.  Ot.  8; 
Matter  of  Hamnel  &  Co.  (C.  C  A.,  2d  Cir.) 
34  Am.  B.  R,  416,  221  Fed.  56;  Matter  of 
Samuels  (C.  C  A.,  2d  Oir.),  3»  Am.  B,  R, 
251,  237  Fed,  796;  Matter  of  Lyon  (Ref,, 
Penn,),  82  Am,  B,  iR.  483. 

195.  Payment  of  cash  surrender  value  to 
trustee. —  A  policy  of  insurance,  the  cash 
surrender  value  of  which  has  been  paid 
by  the  bankrupt  to  his  trustee,  reverts  to  the 
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p'any  beyond  the  cask  value  thereof,  the  trustee,  of  the  bankrupt  has  no  interest 
therein. ^"^  Where  the  bankrupt  dies  prior  to  adjudication,  the  trustee  is  only 
vested  with  the  cash  surrender  value  of  the  policy ;  the  balance  of  the  proceeds 
passes  to  his  executor  or  administrator.  This  is  so  because  the  trustee  is 
vested  at  the  time  of  adjudication  with  the  property  owned  by  the  bankrupt 
at  the  time  of  filing  the  petition,  and  at  that  time  his  interest  in  the  policy 
was  represented  by  its  cash  surrender  value. ^®'^  And  where  a  trustee  has 
obtained  a  judgment  in  an  action  to  recover  premiums  paid  by  the  insured 
while  insolvent,  such  judgment  does  not  preclude  recovery  by  an  executor 
or  administrator  of  the  proceeds  of  the  policy,  over  and  above  the  cash  sur- 
render value  at  the  time  of  the  filing  of  the  petition  against  the  decedent.^^® 
It  is  the  purpose  of  the  proviso  elaiise  of  subdivision  (5)  to  pass  to  the  trustee 
that  sum  which  was  available  to  the  bankrupt  at  the  time  of  bankruptcy  as 
a  cash  asset,  otherwise  to  leave  the  insured  the  benefit  of  his  life  insurance/®^ 
But  the  loan  value  of  a  policy  will  not  be  treated  as  a  cash  surrender  value 
so  as  to  make  it  a  cash  asset  which  will  pass  to  the  trustee.^"**  'the  cash  sur- 
render value  must  be  ascertained  as  of  the  date  of  adjudication,  and  where 
there  are  vested  interests  in  the  policy  belonging  to  others,  besides  the  bank- 
rupt, such  interests  may  be  determined  by  the  trustee,  and  distribution  may 
be  made  accordingly.^**^ 

(III)  Effect  of  assignment. — Where  a  policy  is  assigned  within  the  four 
months'  period,  in  payment  of  an  antecedent  debt,  it  is,  of  course,  subject  to 
avoidance  as  in  the  case  of  an  unlawful  transfer  of  any  other  property.  But 
if  it  be  transferred  or  assigned  in  good  faith  for  a  present  consideration,  the 
trustee  in  bankruptcy  is  only  entitled  to  what  would  have  been  the  value  of 
the  policy  at  the  time  of  the  adjudication,^**^  and  if  after  the  adjudication  the 
bankrupt  die  the  beneficiary  may  redeem  the  policy  by  paying  the  value  of 
the  policy,  to  he  determined  as  of  that  time.^*® 

(IV)  Payable  to  wife  or  designated  heneficiwries. —  This  subsection  does 
not  include  policies  payable  to  the  wife  or  kindred  of  the  insured,  but  only 
applies  to  policies  payable  to  the  insured  or  his  personal  representatives.^* 

bankrupt  clear  of  the  claims  of  all  creditors  30  Am.  B.  H.  6,  57  L.  Ed.  920,  »3'  Sun.  Ct. 

who   have   proven   their    debts.     Matter    of  564,  afiFg.  24  Am.  B.  "R.  633,  181  Ped.  479, 

Flanigan    (D.C,  Pa.),   3i5  Am.  B.   R.   807j  104 C.  C.  A.  227.    See  also  Everett  v.  Judson, 

228  Fed.  339;  Fatter  of  Eddy.  (D.  C,  Vt.),  228  U.  S.  47'4,  30  Am.  B.  R.  1,  57  L.  Ed.  927, 

36  Am.  B.  R.  294,  in  which  the  referee  held  33  Sup.  Ot.  568 ;  Andrews  v.  Partridge;  228 

that  the  right  of  the  trustee  is  measured  by  U.  S.  479,  30  Am.  B.  R.  4,  57  L.  Ed.  929'; 

the  amount  of  the  cash  surrender  value  as  Malone  v.  Cohn  ('C.  C.  A.,  '5th  Cir.),  38  Am. 

of  the  date  of  the  filing  of  the  petition,—  B.  R.  87,  230  Fed.  S82. 

as  to  all  other  matters  the  policies  remain  200.  Matter  of  Lyon   (Ref.,  Pa.),  32  Am. 

under  the  control  of  the  bankrupt.  B.  R.  483. 

196.  In  re  Judson  ( D.  C.,  N.  Y. ) ,  26  Am.  The  loan  value  of  a  policy  for  the  benefit 
B  R.  7715,  188  Fed.  702;  Burlingham  v.  of  the  bankrupt's  wife,  where  the  bankrupt 
ci-ouse  (O.'c.  A.,  2d  Cir.) ,  24  Am.  B.  R.  632,  has  the  righ't  to  change  the  beneficiary,  will 
I18I  Fed.  479,  104  C.  C.  A.,  227,  affd.  228  not  he  treated  as  a  cash  surrender  value, 
U  S.  459,  30  Am.  B.  R.  6,  57  iL.  Ed.  920,  and  the  bankrupt  ordered  to  borrow  the 
3®  Sup.  6t.  564;  Matter  of  Eddy  (D.  C,  money  and  turn  the  proceeds  over  to  the  trua- 
Vt  )    36'  Am   B   R  294  tee.    Matter  of  Hammel  4,  Co.   (C.  C.  A.,  2d 

197.  Everett  v.  judson,  228  U.  S.  474,  30  Cir.),  34  Am.  B.  R.  46,  221  Fed.  .5®. 

Am   BR   1    57  L.  Ed.  927,  33  Sup.  Ct.  998.  201.  Matter  of  Dreuil  &  Co.   (D.  C,  La.), 

See  also  Andrews  v..Partridge,  228  U.  S.  479,  34  Am.  B.  R.  373    221  Fed  796. 

30  Am   B   B.  4,  57  L.  Ed.  929';  Burlingham  202.  Matter  of  Levy  (D.  C,  N.  Y.),  3«  Am. 

T.   Grouse,'  228  U.  S.  459,  30  Am.  B.  R.  6,  B.  R   181,  227  Fed.  1011 

57  L  .Ed  920    33'  Sup.  'Ct.  564.  203.  Matter  of  Levy  (D.  C,  N.  Y.),  3«  Am. 

198.  King  V.  Miles*^  (Miss.   Sup.  Ct.),  34  B.  R.  181,  227  Fed.  1011. 

Am    Bi  R   93   67  So   182  204.  Miekman  v.  Arthe  (C.  C.  A.,  2d  Cir;), 

199.  Burlingham  v.  Crouse,  228  U.  S.  469,      34  Am.  B.   R.   506,  223  Fed.   507,  revg.   32 
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Hence,  where  the  cash  surrender  value  of  a  policy  on  the  life  of  a  bankrupt 
is  only  payable  upon  the  joint  consent  of  the  bankrupt  and  the  beneficiary, 
his  wife,  it  is  not  an  asset  passing  to  the  trustee  in  bankruptcy.^""  But  where 
a  wife's  interest  in  the  husband's  policy  is  contingent  upon  her  surviving  him, 
and  in  case  of  her  predecease  is  payable  to  his  estate,  and  he  may  siirrender 
at  any  time  and  take  a  paid-up  policy  or  other  value,  the  policy  is  property 
and  passes  to  his  trustee  in  bankruptcy. ^"^  In  Pennsylvania  a  policy  of 
insurance  upon  a  bankrupt's  life,  taken  out  for  the  benefit  of,  or  bona  fide 
assigned  to,  his  wife  or  children,  vests  in  them  free  of  all  claims  of  the 
creditors  of  the  bankrupt.^**^     Where  the  policy  permits  the  insured  to  change 


Am.  B.  R.  519,  213  Fed.  642;  Matter  of 
Hammel  &  Co.  (C.  C.  A.,  2d  Cir.),  34  Am. 
B.  R.  46,  221  Fed.  56;  Matter  of  Cohen 
(D.  C.,  Ga.),  37  Am.  B.  R.  189,  230  Fed.  783; 
Ma,tter  of  Arkin  (C.  C.  A.,  2d  Cir.),  36 
Am,  B.  R.  694,  231  Fed.  947;  Matter  of 
Lyon  (Ref.,  Pa.),  32  Am.  B.  R.  483;  Pulsifer 
V.  Hussey,  9'  Am.  B.  R.  657,  97  Me.  434.  See 
Am.  Bankr.  Dig.  §  364. 

Where  a  policy  ran  to  a  wife  if  she  sur- 
vived her  husband,'  and  in  the  event  of  her 
predecease  then  to  him  or  his  personal  repre- 
sentatives it  has  been  held  that,  subject  to 
such  contingent  interest  in  (the  husband)  the 
policies  and  the  money  which  became  due 
under  them  belonged  to  (the  wife),  and  it 
was  beyond  his  power  to  transfer  them  to 
any  other  person  or  to  surrender  them.  In 
re  Holden  (C.  C.  A.,  9th  Cir.),  7  Am.  B.  R. 
615,  113  Fed.  143;  51  C.  C.  A.  99  (revd.  on 
another  point  ig®  U.  S.  202,  25  Sup.  Ct. 
686,  49'  L.  Ed.   1018). 

And  it  has  also  been  said  that  "  a  policy 
taken  out  by  the  insured  on  his  own  life 
and  expressed  to  be  for  the  benefit  of  his 
wife  is,  ...  in  the  absence  of  any  statu- 
tory provision,  in  the  nature  of  an  executory 
trust  for  her  benefit  of  which  she  could  not 
be  deprived  without  her  consent."  Boyden  v. 
Massachusetts,  etc..  Life  Ins;  Co.,  153  Mass. 
544,  27  N.  E.  669.  See  also  In  -re  Judson 
(D.  C,  N.  Y.),  26  Am.  B.  R.  775,  18l8  Fed. 
702. 

Wife  beneficiary  by  designation  or  assign- 
ment; Georgia  statute.— A  banlcrupt  at  the 
time  of  adjudication  held  three  life  msurance 
policies  with  cash  surrender  values.  Several 
years  before  bankruptcy  he  had  made  his 
wife  the  beneficiary  of  all  three  policies,  in 
the  case  of  one  by  designation  assented  to 
by  the  company,  and  in  the  case  of  the  others 
by  assignment,  and  in  both  designation  and 
assignment  he  had  reserved  the  right  to 
change  his  beneficiary.  The  Georgia  statute 
(Code,  §  2498)  provides  as  follows:  "The 
assured  may  direct  uhe  money  to  be  paid  to 
his  personal  representatives,  or  to  his  widow, 
or  bo  his  children,  or  .  .  .  assignees;  an  J 
upon  such  direction  given,  and  assented  to 
by  the  insurer,  no  other  person  can  defeat 
the  same.  But  the  assignment  is  good  with- 
out such  assent."  Held  that  under  this  stat- 
ute construed  in  connection  with  section  70 
(a)   of  the  Bankruptcy  Act  the  trustee  did 


not  take  title  to  the  cash  value  of  the 
policies.  Matter  of  Cohen  (D.  C,  Ga. ),  37 
Am.  B.  R.  189,  230  Fed.  733. 

205.  Matter  of  Lyon  (Ref.,  P-a.),  32  Am. 
B.  R.  483. 

206.  Matter  of  White  (C.  C.  A.,  2d  Cir.), 
23-  Am.  B.  R.  m,  174  Fed.  333 ;  Matter  of 
Hettling.  (C.  C.  A.,  2d-  Cir.),  23  Am.  B.  R. 
161,  175  Fed.  «5;  In  re  Loveland  (D.  C, 
Mass.),  27  Am.  B.  R.  765,  192  Fed.  1005, 
holding  that  a  policy  payable  to  the  wife  of 
the  insured,  if  he  die  prior  to  the  period 
prescribed,  or  to  him  if  he  live  for  the  period, 
and  having  a  cash  surrender  value,  passes 
to  the  trustee  in  bankruotcy  of  the  insured; 
Matter  of  Draper  (D.  C,  N.  Y.),  32  Am.  B. 
R.  203,  211  Fed.  230. 

207.  In  re  Booss  (D.  €.,  Pa.),  18  Am.  B. 
R.  6S8s  154  Fed.  949;  Matter  of  fihoemaker 

(D.  C,  Pa.),  3S  Am.  B.  R.  22,  225  Fed.  329. 

Assignment  of  life  insurance  policy  with- 
out consideration  while  insolvent. —  Where 
bankrupt  holding  a  policy  of  insurance  on 
his  life  payable  to  his  own  executors,  ad- 
ministrators or  assigns  and  having  a  cash. 
surrender  value  then  payable  to  him  on  de- 
mand, without  changing  the  beneficiary  as 
provided  in  thp  policy,  at  a  time  when  in- 
solvent, transferred  the  s.^me  by  an  assign- 
ment in  writing  to  his  wife  who  knew  not  ing 
of  the  transaction  until  after  his  bankruptcy 
and  Ijetween  the  date  of  assignment  and  the 
time  of  bankruptcy,  with  the  intent  and  effect 
of  hindering,  delaying  and  defrauding  his 
creditors,  unnecessarily  paid  the  premiums  on 
such  policy  two  years  in  advance,  the  assign- 
ment cannot  be  sustained  as  against  his  trus- 
tee in  bankruptcy,  who  may  realize  the  sur- 
render value  of  the  policy  for  the  benefit  of 
the  estate.  Kirkpatrick  v.  Johnson  (D.  C., 
Pa.),  28  Am.  B.  R.  291,  197  Fed.  235. 

Under  the  Pennsylvania  act  protecting 
insurance  policies  payable  to  the  "wife  or 
children  or  any  dependent "  upon  the  insured, 
it  was  held  that  a  change  of  beneficiary,  from 
the  estate  of  the  insured  to  his  sister,  within 
a  month  prior  to  his  adjudication,  did"  not 
operate  to  deprive  the  trustee  of  the  proceeds 
of  the  policy  since  the  sister  was  not  shown 
to  be  dependent  upon  him.  South  Side  Trust  ■ 
Go.  V.  Wilmarth  (C.  C.  A.,  3d  Cir.),  2.9  Am. 
B.  R.  29,  199  Fed.  418. 

Nothing  passes  to  tne  trustee  where  the 
wife,  children  or  a  dependant  relative  of  the 
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the  beneficiary  at  any  -time,  his  absolute  dominion  over  the  policy  makes  it 
property  which  passes  to  his  trustee  in  bankruptcy,  regardless  of  the  fact  that 
his  wife  is  named  as  beneficiary  in  the  first  instance;^"®  but  this  principle  is 
subject  to  the  control  of  State  statutes  which  protect  the  wife's  interest  in 
such  a  policy.^"®  Where  a  policy  upon  -the  expiration  of  the  term  gives  the 
husband  an  annuity,  and  provides  for  payment  of  a  specified  sum  to  the  wife 


insured  has  been  made  the  owner  of  the  policy 
within  the  meaning  of  the  Pennsylvania  stat- 
utes, it  having  been  taken  out  for  them 
or  bona  fide  assigned  to  them-.  Matter  qf 
Jamison  Bros.  &  Co.  (D.  C,  t^a,.),  34  Am. 
B.  E.  .231,  222  Fed.  92. 

208.  In  re  Dolan  (D.  C,  Pa.),  25  Am.  B. 
R.  1*5,  182  Fed.  949. 

Effect  of  right  to  change  beneficiary. —  In 
the  case  of  In  re  Herr  (D.  C.,  Pa.), '25  Am. 
B.  R.  142,  182  -Fed.  716,  the  court  said :  "  It 
is  clear,  under  this  showing,  that  the  trus- 
tee is  entitled  to  the  policy  or  its  surrender 
value.  While  the  wife,  as  it  stands,  is  the 
contingent  beneficiary,  the  policy  is  under 
the  complete  control  of  the  bankrupt,  who 
may  change  the  situation  at  any  moment, 
and  realize  upon  it,  without  regard  to  her, 
either  giving  it  up  and  getting  the  surrender 
value,  or  continuing  it  with  a  newly  desig- 
nated beneficiary,  just  as  he  may  choose. 
This  absolute  dominion  over  the  policy  makes 
it  his,  and  it  therefore  passes  with  the  rest 
of  his  property  to  his  trustee,  subject  only 
to  the  right  to  redeem,  as  provided  b"-  the 
act,  on  paying  the  surrender  value.  This 
question  has  been  considered  in  numerous 
cases,  and  by  the  decided  weight  of  authority 
the  right  of  the  trustee  has  been  sustained." 
See  also  In  re  Diaek  (D.  €.,  N.  Y.),  3  Am. 
B.  K.  723,  lOO  Fed.  770;  In  re  Boardman 
(D.  C,  Mass.),  4  Am.  B.  E.  620,  103  Fed. 
78'3.;  In  re  Coleman  (C.  C.  A.,  2d  Cir.),  14 
Am.  B.  R.  461,  136  Fed.  818;  Matter  of 
Phelps  (Ref.,  N.  Y.),  15  Am.  B.  R.  170; 
Clark  V.   Assur.   Soc.    (C.   C.   x'a.),   16   Am. 

B.  R.   137,   143'  Fed.   175;    In  re  Wolff    (D. 

C,  N.  Y.),  21  Am.  B.  R.  452,  165  Fed. 
984;  In  re  White  (C.  C.  A.,  2d  Cir.),  23. 
Am.  B.  R.  90,  174'  Fed.  333;  In  re  Moore 
(D.  C,  Tenn.),  23  Am.  B.  R.  109,  173  Fed. 
609;  Matter  of  Hettling  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  161,  175  Fed.  66;  In  re  Orear 
(C.  C.  A.,  8th  Oir.),  24  Am.  B.  R.  343,  178i 
Fed.-  fi'3S;  Sanders  v.  Aetna  Life  Ins.  Co. 
(So.  Car.  Sup.  Ot.),  31  Am.  B.  R.  864,  7i& 
S.  E.  532;  Matter  of  Young  (D.  C,  Ohio), 
31  Am.  B.  .R.  '29,  208  Fed.  373,  holding  that 
under  the  Ohio  statute  (Code,  §  9398), 
policies  of  insurance  made  payaible  to  the 
wife  of  the  insured  do  not  pass  to  his  trustee 
in  bankruptcy,  notwithstanding  provisions  in 
such  policies  authorizing  him  to  change  the 
beneficiary,  or  to  receive  a  stipulated  sur- 
render value  without  her  consent ;  In  re  Orear 

(0.  0.  A.,  8th  Cir.),  26  Am.  B.  R.  921,  180 
Fed.  898;  Matter  of  Farrand  (D.  C,  Me.), 
38  Am.  B.  R.  101,  235  Fed.  809;  Matter  of 
Draper  (D.  C,  N.  Y.),  32  Am.  B.  R.  203, 
211  Fed.  230. 


Where  the  bankrupt  had  insured  his  wife 
but  had  at  any  time  the  right  to  change  the 
beneficiary  and  the  policy  had  no  cash  sur- 
render value,  the  loan  value  of  the  policy 
will  not  be  treated  as  a  cash  surrender  value, 
and  the  bankrupt  compelled  to  make  himself 
the  beneficiary,  borrow  from  the  company  the 
amount  of  the  loan  value  and  turn  it  over 
to  his  creditors.  Matter  of  Hammel  &  Co. 
(0.  0.  A.,  2d  Cir.),  34  Am.  B.  R.  46,  221 
Fed.  56. 

209.  Policy  payable  to  wife  exempt. — 
Under  the  statutes  in  some  States  where  the 
wife  is  a  beneficiary,  the  policy  has  been 
held  to  be  exempt,  being  protected,  as  it  is 
said,  against  the  claims  of  creditors,  by  the 
law  of  the  States  where  the  cases  respectively 
arose.  In  re  Booss  (D.  C,  Pa.),  18  Am. 
B.  R.  6158,  154  Fed.  594;  In  re  Pfaffinger 
(D.  C,  Ky.),  21  Am.  B.  R.  255,  164  Fed. 
526;  In  re  Whelpley  (D.  C,  N.  H.),  22  Am. 

B.  R.  433,  169  Fed.  1019;  In  re  Johnson  (D. 

C,  Minn.),  24  Am.  B.  R.  277,  176  Fed.  591; 
Holden  v.  Stfatton,  198  U.  S.  2Q2,  14  Am. 
B.  R.  94,  49  L.  Ed.  1018,  25  Sup.  Ct.  696; 
In  re  Carlon  (D.  C,  So.  Dak.),  27  Am.  B.  R. 
18-,  189  Fed.  815. 

Exemption  under  State  statute. — At  the 
end  of  a  20-year  period,  bankrupt,  as  inrured, 
had  exercised  an  option  to  withdraw  in  cash 
the  accumulated  surplus  upon  his  life  insur- 
ance policy  and  then  made  his  wife  instead 
of  his  executors,  etc.,  the  beneficiary  thereof 
as  a  fully  paid-up  policy,  reserving  to  him- 
self, however,  the  right  to  change  the  bene- 
ficiary as  provided  in  the  policy.  After  with- 
drawing the  accumulated  surplus,  the  policy 
became  entitled  to  certain  annual  dividends, 
payable  to  the  beneficiary.  Subsequently  he 
was  adjudicated  a  voluntary  bankrupt.  Held, 
that  the  policy  was  a  strictly  life  insurance 
policy,  the  investment  feature  having  been 
eliminated  when  the  surplus  was  paid  to  the 
bankrupt,  and  being  payable  to  the  wife,  it 
was  exempt  from  the  claims  of  the  husband's 
creditors  under  the  Wisconsin  statute  and 
not  an  asset  of  the  bankrupt's  esta.e;  that 
even  though  the  bankrupt  had  reserved  the 
right  to  change  the  beneficiary,  no  such  right 
passed  to  the  trustee,  as  at  the  time  of  ad- 
judication, the  time  when  the  trustee  was 
vested  with  title,  it  was  exempt  by  being 
then  payable  to  the -wife;  and  that  the  an- 
nual dividends,  which  were  payable  to  the 
ibeneflciary  and  which  were  a  mere  incident 
of  the  policy,  likely  to  vary  in  amount  from 
year  to  year,  depending  upon  interest  rates 
and  the  cost.of  condnrting  the  business,  did 
not  destroy  its  essential  character  as  a  purely 
life  policy.    Allen  v.  Central  Wisconsin  Trust 
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upon  the  Husband's  death,  the  trustee's  interest  is  measured  by  the  value  of 
the  annuity. ^^^  If  a  policy  is  payable  to  the  husband  at  the  expiration  "of 
the  term,  and  the  wife  derives  benefit  therefrom  only  in  case  of  the  husband  s 
death  prior  to  such  expiration,  the  husband's  trustee  in  banl^ruptcy  takes  the 
cash  surrender  value  of  the  policy.^^^     ' 

(V)  Bankrupt  as  beneficiary. —  Where  a  pblicy  on  the  life  of  a  person 
other  than  the  bankrupt  was  in  existence  at  the  time  of  adjudication,  and 
such  policy  named  the  bankrupt  as  beneficiary,  subject  to  change  by  the 
insured,  such  bankrupt  has  no  vested  interest  or  property  right  in  such  policy 
during  the  life  of  the  insured.  If  the  insured  dies  subsequent  to  the  adjudica- 
tion, the  proceeds  of  the  policy  should  be  paid  to  the  bankrupt,  and  do  not  pass 
to  his  trustee.^^^ 

(13)  FiEE  iNSUEANCE  POLICIES. —  Fire  insurance  policies  are  rarely  assets, 
unless  a  fire  loss  has  occurred  just  prior  to  the  bankruptcy. ^^^  The  bank- 
ruptcy of  the  insured  is  not  such  a  transfer  of  title  as  to  nullify  a. policy  under 
a  clause  giving  that  effect  to  a  change  of  ownership.^"  An  assignment  of  a 
fire  insurance  policy  is  valid  and  the^  trustee  does  not  take  title  thereto  in  the 
absence  of  any  circumstance  showing  that  the  bankruptcy  act  had  been 
violated.^^^ 


Co.  (Sup.  Ct.,  Wis.),  26  Am.  B.  R.  126,  143 
Wis.  38 1.  See  also  Matter  of  Churchill  (C. 
C.  A.,  Yth  Cir.),  31  Am.  B..  R.  1,  209  Fed. 
766,  revg.  29  Am.  B.  R.  153,  19«  Fed.  711. 
Effect  of  divorce  from  bankrupt  to  give 
him  right  to  change  beneficiary;  failure  to 
exercise  right  prior,  to  adjudication. — ^Where 
bankrupt  at  the  date  of  his  adjudication 
was  insured  for  the  benefit  of  his  wife  and 
the  policy  of  insurance  was,  by  a  statute  of 
Missouri,  declared  to  be  for  the  separate 
benefit  of  the  wife  and  exempt  from  claims 
oi  the  husband's  creditors,  the  fact  that  sub- 
sequently the  wife  secured  a  divorce  from 
bankrupt,  thereby  giving  him  the  right,  both 
under  the  statute  and  by  the- terms  of  the 
policy,  which  he  did  not  exercise,  to  change 
the  beneficiary,  does  not  vest  the  title  of  the 
policy  in  his  trustee,  as  a  trustee  in  bank- 
ruptcy, under  §  70-a  of  the  bankruptcy  act, 
can  take  nothing  save  of  the  date  of  tne  ad- 
judication of  bankruptcy.  In  re  Orear  (0. 
C.  A.,  »th  Oir.),  26  Am.  B.  R.  521,  189  Fed. 
»88. 

210.  In  re  gchaefer  (D.  C,  Ohio),  26  Am. 
B.  R.  340,  188  Fed.  1«7. 

211.  Payment  of  policy  to  husband  at 
maturity. —  It  is  not  essential  that  the 
policy  of  insurance  should  expressly  provide 
for  a  cash  surrender  value,  but  it  is  suf- 
ficient to  permit  a  recovery  by  the  trustee 
if  the  company  has  a  recognized  rule  of  pay- 
ing a  surrender  value,  and  where  such  a 
policy  on  the  life  of  bankrupt  was  payable 
to  bapkrupt  at  maturity,  the  beneficiaries  to 
derive  no  benefits  except  in  case  of  his  death 
before  maturity  of  policy,  his  trustee  in  bank- 
ruptcy was  entitled  to  receive  the  cash  sur- 
render value  of  the  policy  upon  default  in 
the  payment  of  premiums  which  cut  off  all 
interest  of  the  beneficiaries  and  rendered  \m- 
necessary   the'  nominating   of    a   new   bene- 


ficiary by  the  bankrupt  or  trustee.  Equitalble 
Life  Assurance  Co.  v.  Miller  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  R.  560,  185  Fed.  98. 

When  the  designation  of  beneficiary  is  open 
to  recall  by  the  insured  to  whom  belongs  ijie 
right  to  cancel  or  surrender  the  policy,  the 
beneficiary  merely  having  been  designated  to 
receive  the  moneys  payable  on  the  death  of 
the  insured,  the  surrender  value  of  the  policy 
passes  to  the  trustee  upon  the  bankruptcy  of 
the  insured.  Matter  of  Jamison  Bros.  &  Co. 
(D.  C,  Pa.),  34  Am.  B.  R.  231,  222  Fed. 
92. 

212.  In  re  Hogan  (C.  C.  A.,  7th  Cir.),  28 
Am.  B.  IR.  166,  19*  Fed.  846. 

213.  In  re  Hamilton  (D.  C,  Ark.),  4  Am. 

B.  R.  543,^  102. Fed.  683,  2  N.  B.  N.  959. 
See  also  Long  v.  Farmers'  State    Bank    (C. 

C.  A.,  8th  Cir.),  17  Am.  B.  R.  103,  147  Fed. 
36'0.  As  to  proceeds  of  fire  insurance  policy 
on  property  sold  to  the  bankrupt  on  condi- 
tion, see  In  re  Zitron  (D.  C,  Wis.),  30  Am. 
B.  R.  172,  203  Fed.  79. 

214.  Starkweather  v.  Cleveland  Ins.  Co., 
Fed.  Cas.  13,308.  Compare  Gordon  v.  Me- 
chanics &  Traders'  Ins.  Oo.,  22  Am.  B.  R. 
649,  120  La.  Ann.  441,  4/5  So.  384;  Matter 
of  Johnson  (D.  C,  Conn.),  33  Am.  B.  E. 
104,  215  Fed.  666. 

215.  Smith  v.  Retail  :srerchants'  Fire  Ins. 
Oo.  (S.  Dak.  Sup.  Ct.),  37  Am.  B.  R.  609, 
158  N.  W.  7'80;  Radford  Grocery  Co.  v. 
Powell  (C.  C.  A.,  5th  Cir.),  35  Am.  B.  R. 
790,_2i28  Fed.  1. 

Misapplication  of  proceeds  of  policy. — 
Where  a  bankrupt  immediately  after  a  fire 
which  occurred  before  bankruptcy,  notified 
his  creditors  thereof  by  'phone  and' letter  and 
caused  them  to  believe  that  as  soon  as  he 
collected  his  fire  insurance  he  would  settle 
with  them  in  full  or  in  part  at  least,  and 
after  paying  a  creditor  to  whom  he  assigned 
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(14r)  Pbopeety  sold  to  the  bankeupt  on  conditiojSt. —  (I)  ]n  general. 
—  Property  in  the  possession  of  the  bankrupt,  sold  to  him  on  condition  that 
title  thereto  will  remain  in  the  vendor  until  the  purchase  price  is  paid,  will 
or  will  not  pass  to  the  trustee  in  bankruptcy,  dependent  upon  the  effect  of 
such  conditional  sale  as  to  the"  bankrupt's  .creditors  under  the  law  of  the 
State.^^®  The  conditional  vendor's  interest  is  in  the  nature  of  a  lien,  effectual 
as  against  the  vendee's  creditors,  if  the  requirements  prescribed  by  State 
statute,  as  to  filing,  recording  or  other  notice,  have  been  fully  met,^'^  Where 
a  conditional  sale  has  been  kept  from  record  by  a  fraudulent  agreement,  the 
trustee  of  the  vendee  takes  title. ^^^  If  the  bankrupt  was  in  possession  under 
a  contract  invalid  as  to  creditors,  as,  for  instance,  because  not  filed  or  recorded 
in  accordance  with  that  law,  both  possession  and  title  pass  to  the  trustee.^^^ 


a  policy  as  security,  used  the  balance  for 
the  purchase  of  a  homestead,  the  creditors 
are  entitled  to  have  the  insurance  moneys 
applied  pursuant  to  the  bankrupt's  agree- 
ment, and  may  follow  the  moneys  improperly 
invested.  Such  an  agreement  constituted  an 
equitable  assignment  or  'lien  enforceable  by 
the  creditors.  Parlin  &  Orendorflf  Implement 
Co.  V.  Moulden   {€.  C.  A.,  5'th  Cir.),  36  Am. 

B.  R.  782,  228  Fed.  111.- 

216.  Potter  Mfg.  Co.  v.  Arthur  (C.  C.  A., 
6th  Cir.),  34-  Am.  B.-R.  7S,  220  Fed.  84'3; 
John  Deere  Plow  Co.  v.  Moury  (C  C.  A., 
6th  Cir.),  34  Am.  B.  E.  384, .222  Fed.  1; 
Matter  of  (Pacific  Elec.  &  Automobile  Co.  {H. 

C,  Wash.),  35  Am.  B.  R.  222,  224  Fed.  220'; 
Ward  V.  American  Agricultural  Co.  (C.  C. 
A.,  4th  Cir.),  36  Am.  B.  E.  321^  Matter  of 
Leflys  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  E. 
306,  229  Fed.  690;  Matter  of  Stoughton 
Wagon  iCo.  (C.  C.  A.,  6th  Cir.),  3«  Am.  B. 
R.  592,  '231  Fed.  676;  Wood  Mowinsj  & 
Reaping  Co.  v.  CroU  (C.  C.  A.,  6th  Cir.), 
36  Am.  B.  E.  610,  231  Fed.  67)9;  Matter  of 
Farmers  Dairy  Assn.    (D.  C,  Col.),  37  Am. 

B.  E.  672,  234  Fed.  118;  Matter  of  Kruse 
(D.  C,  Iowa),  37  Am.  iB.  E.  687,  234  Fed. 
470. 

217.  In  re  Sheets  Printing,  etc.,  Co.  (D.  C, 
Ohio),  14  Am.  B.  E.  668,  136  Fed.  989.  A 
leading  case  is  In  re  Garcewich  (C.  C.  A..  2d 
Cir.),  8  Am.  B.  E.  149,  118  Fed.  87,  holding 
that  where  goods  were  sold  to  the  bankrupt 
on  credit,  and  with  the  understanding  that 
the  title  to  such  of  them  as  should  not  be 
sold  by  them  should  remain  in  the  vendor 
until  the  payment  of  the  purchase  price,  the 
title  thereto  vests  in  the  trustee.  See  also 
In  re  Burkle  (D.  C,  Conn.),  8  Am.  B.  R. 
542,   116 'Fed.  766'„  and  In  re  Howland    (D. 

C,  N.  Y.),  6  Am.  B.  R.  495,  109  Fed.  869. 
Under  the  law  of  Massachusetts,  a  chat- 
tel mortgage  to  be  valid  must  be  recorded, 
or  the  mortgagee  must  have  taken  and  re- 
tained possession;  and  a  bill  of  sale  of  per- 
sonal property,  unaccompanied  by  delivery, 
the  grantor  retaining  possession,  is  invalid 
as  against  subsequent  purchasers  and  attach- 
ing creditors.  In  re  Harrington  (Ref., 
Mass.),  29  Am.  B.  R.  690. 

In  Pennsylvania,  property  in  the  posses- 
sion of  a  bankrupt  on  conditional  sale  can  be 
levied  upon  and-  sold  under  judicial  proceed- 


ings, and  comes  clearly  within  the  definition 
of  property  which  passes  to  the  trustee.  In 
re  Burt  (D.  C,  Pa.),  19  Am.  B.  R.  123, 
155  Fed.  267;  In  re  Rinker  (D.  C,  Pa.), 
23  Am.  B.  R.  62,  174  Fed.  490. 

In  ,  Nebraska,  a  contract  of  conditional 
sale  whereby  the  parties  agree  that  the  title 
shall  remain  in  the  vendor  until  the  pur- 
chase price  is  fully  paid  is  voidable  by  pur- 
chasers, attaching  creditors;  and  judgment 
creditors  only,  if  not  filed  in  the  office  of  the 
county  clerk.  It  is  valid  against  all  other 
creditors  though  unfiled,  and  hence  against 
a  trustee  in  bankruptcy  who  represents  no 
attaching  or  judicial  creditors.  In  re  Great 
Western  Mfg.  Oo.  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  239,  152  Fed;  123. 

The  title  reserved  by  a  vendor  in  a  con- 
tract of  conditional  sale,  free  from  fraud, 
until  payment  of  the  purchase  money,  is  good 
against  all  the  world,  except  as  to  creditors 
of  the  vendee  who  had  acquired  a  lien  by  levy 
or  attachment,  upon  the  property  while  it 
was  in  the  possession  of  the  vendee,  and 
under  §  70-a  (5')  his  trustee  takes  title,  sub- 
ject to  the  superior  title  of  the  vendor.  Davis 
V.  Crompton  (C.  C.  A.,  3d  Cir.),  20  Am. 
B.  R.  53i,  15'8  Fed.  7S6. 

In  Georgia,  a  contract  of  conditional  sale 
executed  in  good  faith  prior  to  the  four 
months'  period,  but  recorded  within  said 
period  and  without  knowledge  of  the  vendee's 
■  insolvency  is  valid  as  against  the  trustee  in 
bankruptcy  of  the  vendee.  Matter  of  Brown 
Wagon  Co.  (D.  C,  Ga.),  35  Am.  B.  R.  383, 
224'  Fed.   266. 

218.  In  re  Perkins  (D.  C,  Me.),  19  Am. 
B.  R.  134,  155  Fed.  237. 

219.  In  re  Yukon,  etc.,  Co.  (D.  C,  Conn.), 
2  Am.  B.  R.  8051,  96  Fed.  326 ;  In  re  Frazier 
(D.  C,  Mo.),  9  Am.  B.  R.  21,  117  Fed.  576; 
Chesapeake  Shoe  Co.  v.  iSeldner  (C.  C.  A.,  - 
4th  Cir.),  10  Am.  B.  R.  466,  122  Fed.  593i; 
In  re  Press- Post  Publishing  Co.  (D.  C, 
Ohio),  13  Am.  B.  R.  797,  134  Fed.  9'98; 
In  re  Smith  &  Shuck  (D.  C,  Iowa),  13  Am. 
B.  R.  103,  132  Fed.  301;  McElvain  v.  Har- 
desty  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R.  320, 
169  Fed.  31;  In  re  Zephyr  Mercantile  Co. 
(D.  C,  Tex.),  30  Am.  B.  R.  203,  203  Fed. 
576.  Compare  In  re  Leigh  Bros.,  96  Fed. 
808.  affg.  2  Am.  B.  R,  606;   In  re  Rowland 
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But  creditors  are  not  purchasers  or  lienors. ^^^  Independent  of  the  statutory 
power  conferred  by  §  47-a  (2)  as  amended  in  1910,  the  trustee  in -bankruptcy 
is  neither  a  subsequent  creditor  without  notice  nor  a  purchaser  or  incum- 
brancer in  good  faith  and  for  value. ^^^  In  some  jurisdictions  the  rule  obtains 
that  the  delivery  of  goods,  with  the  provision  that  the  title  shall  not  pass 
until  the  purchase  price  has  -been  paid,  is  void  as  to  the  creditors  of  the  party 
to  whom  they  are  delivered;  in  such  case  goods  found  in  the  bankrupt's 
possession,  delivered  under  such  conditions, ,  pass  to  the  trustee.^^  And 
where  a  statute  provides  that  goods  acquired  or  used  by  a  trader  in  his  busi- 
ness shall  be  deemed  the  property  of  such  trader  unless  publicity  is  given. to 
the  fact  that  as  to  such  goods  he  is  an  agent  of  the  alleged  owner,  a  failure 
to  comply  with  such  requirement  as  to  publicity  will  cause  the  goods  to  pass 
to  the  trader's  trustee  in  bankruptcy.^^^  Where  it  is  impossible  to  identify 
articles  purchased  under  a  conditional  .sale  contract,  either  from  the  terms 
of  the  contract  or  the  records  of  the  vendor,  the  contract  is  invalid  and  may 


(D.  €.,  N.  Y.),  6  Am.  B.  'R.  496,  109  Fed. 
869. 

Under  the  Connecticut  statute  (§§  4864, 
48«'5,  Conn.  Stats.,  1902)  property  sold  <by 
the  'bankrupt,  but  retained  in  his  possession, 
is  subject  to  be  taken  by  bona  fide  creditors 
as  his  property,  and  the  good  faith  of  the 
parties  makes  no  difference.  In  re  Fitzgerald 
(D.  C,  Conn.),  26  Am.  B.  R.  710,  188  Fed. 
763. 

220.  In  re  Bozeman  (Ref.,  Ga.),  2  Am.  B. 
R.  809;  In  re  Kellogg  (D.  C,  N.  Y.),  7 
Am.  B.  R.  270,  112:  ,Fed.  52;  In  re  Hinsdale 
(D.  C,  yt.),  7  Am.  B.  R.  iSS,  HI  Fed.  502; 
Nauman  Co.  v.  Bradshaw  ( C.  C.  A.,  '8th  Cir.) , 
27  Am.  B.  iR.  516-5,  193  Fed.  3j50.  Compare 
In  re  McKay  (Ref.,  Ohio),  1  Am.  B.  R.  292. 

Reservation  of  title  in  vendor  against 
intent  of  parties. —  Wliere  a  government 
contractor  engaged  in  constructing  a  tug  pro- 
cured certain  boilers  for  use  therein,  and  all 
the  parties  contemplated  that  title  would  pass 
to  the  United  States,  the  vendol-  of  the  boilers 
has  no  lien  thereon  as  against  the  trustee 
in  bankruptcy  of  the  contractor,  and  other 
creditors,  although  there  was  a  clause  in  the 
body  of  the  contract  reserving  title.  In  re 
Watel-a-Cblver  Co.  (D.  C.,  N.  Y.),  30  Am. 
B.  R.  763,  206  Fed.  845 

:    221.  In  re  Pierce  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  R.  664,  157  'Fed.  757. 

222.  This  is  the  rule  in  Pennsylvania. — 
In  re  Tice  (D.  C,  Pa.),  15  Am.  B.  K.  97, 
139'  Fed.  52;  In  re  Rinker  (D.  C,  Pa.),  23 
Am.  B.  R.  62;,  174  Fed.  490;  In  re  Poore 
(D.  C, -Pa.),  15  Am.  B.  R.  174,  139  Fed. 
862,  s.  c.  15  Am.  B.  R.  407,  'l40  Fed.  786; 
Matter  of  Rodgera  &  Hite  (D.  C,  Pa.),  16 
Am.  B.  R.  401,  143  Fed.  594;  Matter  of  Hess 
(D.  C,  Pa.),  14  Am.  B.  R.  635,  136  Fed. 
988;  In  re  Beihl  (D.  C,  Pa.),  23  Am.  B.  R. 
905,  176  Fed.  583. 

Also  in  other  jurisdictions,  see  In  re 
Franklin  Lumber  Co.  (D.  C,  N.  J.),  17  Am. 
B.  R.  443,  147  Fed.  892;  In  re  Builders 
Lumber  Co.  (D.  0.,  N.  Car.),  17  Am.  B.  R. 
449.  148  Fed,  2441;  In  re  Bement  (C.  C.  A., 
7th  Cir.),  22  Am.   B.  H.  615,   172  Fed.   98, 


revg.  Mishawaka  Woolen  Mfg.  Co.  v.  Smith, 
20  Am.  B.  R.  '317,  158  Fed.  886;  In  re  Burke 
(D.  C,  Oa.),  22  Am.  B.  R.  69,  168  Fed. 
994;  In  re  Priegle  Paine  Co.  (D.  C,  Ala.), 
23  Am.  B.  R.  3i8i5>  175  Fed.  586;  In  re 
Gilligan  (C.  C.  A.,  7th  Cir.),  '23  Am.  B.  E. 
6'68,  152  Fed.  605;  Becher  Co.  v.  Gill  (C.  C. 
A.,  8th  Cir.),  30  Am.  B.  R.  42'9',  206  Fed. 
36. 

The  trustee  of  a  bankrupt  in  the  State  of 
Connecticut  takes  absolute  title,  under 
§  70-a  (5J  of  the  bankruptcy  a«t,  to  property 
in  possession  of  the  bankrupt  at  the  time  of 
adjudication,  said  property  having  been  de- 
livered to  the  bankrupt  by  the  vendor  thereof 
Under  a  conditional  sale  agreement,  which 
provided  that  the  title  should  remain  in  the 
vendor  until  the  price  agreed  upon  should  be 
iully  paid,  where  such  contract  was  never 
executed  and  recorded  as  prescribed  by  the 
statutes  of  Connecticut,  as  construed  by  its 
Supreme  Court,  providing  that  such  unre- 
corded sales  are  absolute  sales  as  to  the 
vendee's  creditors,  who  may  take  the  property 
by  attachment  or  execution  in  payment  of  the 
vendee's  debts.  In  re  Faulkner  (D.  C, 
Conn.),  25  Am.  B.  R.  416,  181  Fed.  981. 

223.  'Gillaspy  v.  International  Harvester 
Co.  (.Miss.  Sup.  'CSt.),  38  Am.  B.  R.  827,  67 
So.  904. 

Agency  instead  of  conditional  sales. —  Tlie 
financial  condition  of  a  manufacturer  of  shoes 
having  become  impaired,  it  made  an  agree- 
ment with  a  wholesale  dealer  which  provided 
in  part  as  follows :  "  We  authorize  you  to 
purchase  for  us  *  *  *  leather,  etc.  *  *  ♦ 
to  be  used  in  the  manufacture  of  shoes  for  us, 
*  *  *all  said  leather,  etc.,  to  be  billed  to  us 
and  shipped  to  us  in  your  care  at  Dubuque, 
Iowa.  Title  *  *  *  to  remain  in  us  until  the 
goods  are  delivered  to  us  at  Chicago."  There- 
after the  manufacturer  was  adjudged  bank- 
rupt and  the  wholesale  dealer  made  a  claim 
against  the  trustee.  Held,  that  the  agree- 
ment did  not  constitute  a  conditional  sale 
but  merely  an  agency.  Smith  Wallace  Shoe 
Co.  v.  Ternes  (C.  C.  A.,  8th  Cir.),  37  Am. 
B.  R.  845,  235  Fed.  282. 
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be  set  aside  by  the  trustee  in  bankruptcy  of  the  purchaser.^^*  Under  a  statute 
providing  that  an  unrecorded  contract  of  conditional  sale  is  void  only  as 
against  subsequent  purchasers,  pledgees  or  mortgagees  in  good  faith,  a  failure 
to  record  such  a  contract  prior  to  the  adjudication  in  bankruptcy  of  the  vendee 
does  not  affect  the  title  of  the  conditional  vepdor  as  against  the  vendee's 
trustee.^^^  Where  property  is  sold  to  a  vendee  who  subsequently  becomes 
bankrupt  upon  condition  that  payment  be  made  upon  delivery,  title  does  not 
pass  to  the  trustee,  since  such  payment  is  a  condition  precedent,  and  until 
made  or  vpaived  the  vendee  had  no  title  to  such  property. ^^®  The  subsequent 
acceptance  of  a  note  for  the  purchase  price,  by  the  conditional  vendor,  does 
not  extinguish  the  original  claim  or  debt,  in  the  absence  of  an  agreement  to 
that  effect.2=^ 

(II)  Lease  with  privilege  of  purchase. — A  statute  requiring  the  filing  of 
contracts  for  the  conditional  sale  of  property  is  not  to  be  avoided  by  pretext; 
it  will  not  be  effectual  to  call  a.  contract  a  "lease"  which  provides  for  the 
j)ayment  of  rent  for  the  use  of  an  article  for  a  -prescribed  time,  with  the  right 
to  pay  the  purchase  price  at  the  end  of  the  term,  all  payments  of  rent  to  be 
applied  thereon ;  such  a  contract  is  for  a  conditional  sale  and,  unless  duly  filed, 
the  property  sold  will  vest  in  the  vendee's  trustee  in,  bankruptcy  for  the 
benefit  of  his  creditors.^^®     But  if  personal  property  was  actually  leased  and 


224.  Meier  &  Frank  Co.  v.  Sahin  ( C.  C.  A., 
9th  Cir.),  Sa  Am.  B.  'E.  '596,  214  Fed.  231. 

225.  Hewitt  v.  Berlin  MacMne  Works,  194 
U.  S.  296,  11  Am.  B.  E.  709,  48  L.  Ed.  986, 
24 -Sup.  Ct.  690;  Matter  of  Cavagnard  (D.  C, 
TSr.  H.),  16  Am.  B.  E.  320,  143  Fed.  668; 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  15 
Am.  B.  E.  633,  50  L.  Ed.  782,  26.  Sup.  Ct. 
481,  revg;  14  Am.  B.  E.  52,  136  Fed  62. 
Compare  In  re  Tweed  (D.  C,  Iowa),  12  Am. 

B.  E.  648,  131  Fed.  356;  First  Nat.  Bank  v. 
Staake,  '202  U.  8.  141,  16  Am.  B.  E.  639, 
50  L.  Ed.  967,  26  Sup.  Ct.  680;  In  re  Dunlop, 
(C.  C.  A.,  8th  Cir.),  19  Am.  B.  E.  361,  156 
Fed.  945,  holding  that  §  70-a  (5)  was  not 
applieaihle  to  such  'a  contract,  for  a  trustee  - 
in  bankruptcy  is  not  a  mirchaser  for  value; 
Crucible  Steel  Co.  v.  Holt  (C.  C.  A.,  6th 
dr.),  23'  Am.  B.  E.  302,  174  ¥ed.  127;  In  re 
American  Machine  Works  (C.  C.  A.,  9th 
-Cir.),  23i  Am.  B.  E.  488.,  174,  Fed.  805,  hold- 
ing that  where  a  State  statute  makes  a  con- 
tract for  the  conditional  sale  of  personal 
property  Toid  as  to  subseqiient  creditors,  un- 
less registered,  both  the  possession  and  title 
to  property  so  sold  pass  to  the  trustee  in 
bankruptcy  of  the  vendee,  in  the  aibsence  of 
registratioii ;  Nauman  Co.  v.  Bradshaw    (0. 

C.  A.,  8ith  Cir.),  27  Am.  B.  E.  665.,  193  led. 
360.  In  re  Walsh  Bros.  (D.  C,  Iowa),  28 
Am.  B.  E.  -243',  196  iFed.  '576';  Matter  of  Eem- 
sen'Mfg.  Co.  (C.  C.  A.,  2d -Cir.),  36  Am.  B.  E. 
799;  Matter  of  Eemsen  Mfg.  Co.  (D.  C, 
N.  Y.),  »5  Am.  B.  E.  196,  227  Fed.  707; 
Matter  of  'White's  Express  'Co.  ( C.  'C.  A.,  2d 
Cir.),  33  Am.  B.  E.  74,  215  Fed.  894.    , 

.  Unrecorded  contract  for  sale  of  goods. — 
Where  a  bginkrapt  agreed  in  writing  that 
certain  plows  and  other  articles  purchased 
by  him  should  be  paid  for  by  notes,  but  .that 
title  and  ownership  of  said  articles  should 
continue  and  remain  in  the  vendor  until  the 


whole  purchase  price  was  paid  in  cash,  and 
it  was  further  agreed  that  in  the  event  of 
death,  failure,  insolvency,  loss  by  fire,  or 
disposal  of  the  'business,  aU  obligations  aris- 
ing under  the  contract  should  toecome  due 
and  payalble  at  once,  the  contract,  although 
unrecorded,  is  valid  as  against  creditors,  and 
the  vendor  may  reclaim  property  unpaid  for 
at  the  date  of  the  adjudication,  there  being 
no  fraud  or  dishonesty  of  purpose.  _  Matter 
of  Hamil  ,(D.  C,  N.  Y.),  38  Am.  B.  E.  205, 
236  Fed,  292. 

226.  In  re  Pitts'burgh  Industrial  Iron 
Works  .(D.  C,  Pa.),  25  Am,  B.  E.  221,  179 
Fed.  151. 

227.  Matter  of  Wegman  Kano  Co.  (D.  C, 
N.  Y.),  34  Am.  B.  E.  490,  '221  Fed.  128. 

228.  Unitype  'Co.  v.  Long  (C.  'C.  A.,  6th 
Cir.),  16  Am.  B.  E.  282,  143  Fed.  315,  affg. 
14  Am.  B.  E.  668,  13i6  Fed.  '989.  But  if  the 
vendor,  on  finding  that  the  vendee  is  in  finan- 
cial difficulties,  refuses  to  deliver  machinery 
unless  it  be  agreed  that  it  'be  held  under  a 
lease,  the  title  remaining  in  the  vendor,  the 
title  does  not  vest  upon  delivery.  In  re 
Naylor  Mfg.  Co.  (B.  C,  Pa.),  14  Am.*B.  E. 
284,  136.  Fed.  206;  'Corbett  v.  Eiddle  (C.  C. 
A.,  4th  Cir.),  31  Am.  B.  E.  330,  209  Fed.  811, 
in  which  case  a  contract,  which  w  j.3  in  terms 
a  lease,  for  the  sale  of  a  steam  shovel,  was 
held  void  a  against  the  trustee  because  not 
recorded  as  a  contract  of  conditional  sale. 
■Compare  McEwen  v.  Totten  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  E.  336,  164  Fed.  837. 

Intent  to  return  necessary  to  establish 
bailment.—  To  constitute  a  valid  bailment, 
an  intention  to  return  the  property  must 
be  evidenced  by  the  agreement;  and  if  such 
intention  appears  from  the  writing  but  it 
is  otherwise  conclusively  shown  that  it  was 
not  so  intended,  a  bailment  is  not  to  be  pre- 
sumed.    Hence,  where  bankrupt  and  claim- 
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had  not  in  any  way  been  used  as  a  basis  of  credit;  the  property  should  be 
surrendered  to  the  lessor. ^^^ 

(III)  Goods  consigned  for  sale, —  Where  consigned- goods  are  found  among 
the  assets  and  identified  by  the  consignor,  but  not  otherwise,  the  trustee  should 
apply  for  an  order  permitting  him  to  release  them  to  the  real  owner.  In 
actual  practice,  this  is  frequently  done.  'Care  should  be  taken  'to  distinguish 
between  goods  sold  on  condition  and  goods  consigned,  and  positive  identifica- 
tion of  the  latter  should  be  required.^**  If  it  is  intended  by  the  contract  that 
the  purchaser  should  be  absolutely  bound  in  all  events  to  pay  for  the  goods, 
the  title2  being  reserved  in  the  vendor,  then  the  contract  is  one  of  con- 
ditional sale;  but  if  the  vendor : merely  delivers  the  goods  to  be  sold  by  the 
vendee  with  no  obligation  to"  pay  for  those  unsold,  the  contract  is  merely  a 
consignment  for  sale.^^*  As  to  the  avails  of  goods  so  consigned,  but  sold  by 
him  before  the  bankruptcy,  the  funds  being  mingled  with  his  own,  title  thereto 
passes  to  the  trustee. ^^  The  owner  of  the  proceeds  of  the  goods  may  recover 
them  in  full,  to  the  extent  of  his  ability  to  trace  them  into  the  hands  of  the 
bankrupt's  trustee. ^^^  Where  seizure  is  necessary  to  establish  the  creditor'!? 
rights,  title  will  not  pass  unless  seizure  is  made  before  the  bankruptcy.^* 
Where,  however,  the  property  is  merely  consigned  for  sale,  the  bankrupt  is 
not  a  vendee  on  condition.^^    If  consigned  for  sale  the  bankrupt  was  a  bailee 


ant  entered  into  written  agreements,  purport- 
ing to  lease  efertain  machinery  at  a  specified 
rental  and  containing  an  option  to  purchase 
the- machinery;  for  a  further  sum  at  the  end 
of  the  rental  period,  which  contracts  were  in 
terms  bailments,  ibut  it  appeared  that  at  the 
same  time  the  instruments  were  executed, 
claimant  accepted  from  bankrupt  negotiable 
notes,  not  only  for  the  respective  amounts 
provided  as  monthly  rental  accumulating,  but 
for  the  amounts  provided  to  'be  paid  by  bank- 
rupt in  case  he  exercised  the  options  to  pur- 
chase said  machinery,  the  intention  to  return 
the  property  is  denied  by  the  acts  of  the 
parties,  and  the  transaction  constitutes,  not 
a  bailment  or  lease,  but  a  sale.  In  re  <xag- 
lione  &  Son  (D.  €.,  P'a.),  28  Am.  B.  E.  694, 
200  Fed.  Sa. 

Contract  in  terms  a  bailment. — Although 
the  mere  use  of  the  words  "  lease "  and 
"rental"  in  a  written  agreement  relating  to 
personalty,  will  not  convert  into  a  'bailment 
what  must  otherwise  be  construed  as  a  con- 
ditional sale,  yet,  even  in  a  contest  in  which 
execution  creditors' are  concerned,  if  the  con- 
tract T)y  its  terms  is  a  bailment,  it  will  ibe 
given  that  effect  to  the  exclusion  of  the  exe- 
cution creditors.  Smith  '&  Bro.  Typewriter 
Co.  V.  Alleman  (C.  C.  A.,  3id  Cir.),  28  Am. 
B.  R.  699,  199  Fed.  1. 

229.  Nylin  v.  American  Trust  &  iSav.  Bank 
('C.  C.  A.,  7th  'Cir.),  21  Am.  B.  R.  533,  166 
Fed.  276;  In  re  Boschelli  (D.  C,  Pa.),  25 
Am.  B.  R.  528,  183  Fed.  8614 ;  In  re  Daterson 
Pub.  Co.,  (C.  €.  A.,  3d  'Cir.),  26  Am;  B.  (R. 
S8'2,  18'8  Fed.  64. 

230.  See  Am.  Bankr.  Dig.  §  398. 

The  delivery  of  property  to  be  paid  for 
when  sold  constitutes  a  consignment,  and  the 
consignor  may  recover  such  property  from  the 
trustee  in  bankruptcy  of  the  consignee.    Mat- 


ter of  Bondurant  llardware  Co.  (D.  C,  Ga.) , 
37  Am.  B.  R.  308,  -231  Fed.  247.  And  see 
Gray  v.  Martin  &  Co.  (Ga.  Ct.  of  App),  37 
Ain.  B.  R.  500,  89  S.  E.  540;  Matter  of 
National  Home  &  H'otel  Supply  Co.  (D.  C, 
Mich.),  35  Am.  B.  .R.  139,  226  Fed.  840; 
Adams  v.  Meyers,  Fed.  Oas.  62^  'See  In  re 
Levin  (D.  C.,  Pa.),  11  Am.  B.  R.  446,  127 
Fed.  I8'8I6';  Matter  of  Lefiys  (C.  C.  A.,  7th 
Cir.),  36  Am.  B.  R.  306,  229'  Fed.  696. 

Goods  mingled  so  as  to  be  impossible  of 
identification. — A  rubber  company  by  contract 
made  bankrupt  its  agent,  and  consigned  to 
him  goods  for  sale  upon  certain  terms.  It 
was  expressly  stated  that  the  poods  should 
be  and  remain  the  property  of  the  company 
until  sold  and  delivered  by  the  agent  to  its 
hona  fide  customers.  The  agent  was  not  only 
permitted  to  mingle  the  consigned  goods  with 
hjs  own  stock,  but  the  contract  expressly  pro- 
vided that  the  consignors  would  furnish  the 
consignee  "  free  of  charge  all  samples  of  tires 
and  accessories  and  necessary  advertising 
matter,  imprinted  with  the  name  and  address 
of  the  consignee."  Held,  that,  as  to  the  cred- 
itors of  the  bankrupt  agent,  title  to  the  con- 
signed goods  should  be  held  to  have  passed 
to  the  consignee,  and  that  they  cannot  be 
reclaimed  by  the  consignor.  Miller  Rubber 
Co.  V.  'Citizens'  Trust  and  Savings  Bank 
(0.  C.  A.,  9th  'Cir.),  37  Am.  B.  R.  542,  233 
Fed.  488 

231.  Matter  of  Thomas    (D.   C,  Ga.).  3i6 
Am.  B.  R.  600,  231  Fed.  513. 

232.  Compare  Bills  v.   Schliep    (C.  C.  A. 
2d  Cir.),  11  Am.  B.  R.  607,  127  Fed.  103. 

233.  In   re   Acheson  Co.,    (C.   C.    A.,    9th 
Cir.),  22  Am.  B.  R.  338,  170  Fed.  427. 

234.  In  re  Ohio,  etc.,  Co.    (Ref.,  Ohio),  2 
Am..  B.  R.  775. 

235.  In  re  Columibus  Biiggy  Co.,  (C.  C.  A., 
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or  agent,  and  had  no  title. ^^^  And  where  a  contract  provides  that  the  person 
to  whom  goods  are  consigned  for  sale  shall  hold  the  proceeds  thereof  in  trust 
until  all  obligations  of  the  consignee  to  the  consignor  are  fully  paid,  the 
trustee  in  bankruptcy  of  the  consignee  dees  not  acquire  title  to  the  proceeds 
of  such  sale  in  the  hands  of  the  bankrupt  at  the  time  of  his  adjudication.^'*'' 
Such  an  agreement  is  not  a  contract  of  conditional  sale  and  need  not  be 
recorded  under  statutes  in  a  number  of  states.^*     The  contract  jinder  which 


8th  Cir.),  16  Am.  B.  R.  759,  143  Fed.  8«9; 
Deere  Plow  Co.  v.  McDavid  (C.  C.  A.,  8th 
Cir.),  14  Am.  B.  E.  653,  137  Fed.  802;  In  re 
Miller  (D.  C,  Pa.),  14  Am.  B.  E.  439,  136 
Fed.  868;  In  re  Flanders  (C.  C.  A.,  7th 
Cir.),  14  Am.  B.  R.  27,  134  Fed.  560;  In  re 
Gait  (C.  C;  A.,  7th  Cir.),  13  Am.  B.  R.  576, 
120'  Fed.  64,  5®  C.  C.  A.  470;  Franklin  v. 
Stoughton  Wagon  Co.  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  63,  168  Fed.  857;  In  re  Bailey 
(D.  C,  So.  Car.), '23  Am.  B.  R.  876,  176  Fed. 
628;  Ludveigh  v.  American  Woolen  Co.,  231 
U.  S.  52a,  31  Am.  B.  R.  481,  58  L.  Ed.  345, 
34,  Sup.  Ct.  161 ;  Bransford  v.  Regal  Shoe  Co. 
(C.  C.  A.,  5th  dr.),  38'  Am.  ,B.  R.  4)50,  237 
Fed.  67;  Matter  of  Wright  &  Barron  Drug 
Co.  (D.  €.,  Ga.),  38  Am.  B.  R.  486,  237  Fed. 
411. 

Bailment  foi  sale;  right  to  reclaim. — ^A 
contract  under  which  wagons  were  consigned 
to  bankrupt  for  sale,  as  agent,  considered  and 
as  to  the  goods  not  already  sold  thereunder, 
held,  not  to  be  a  conditional  sale  but  a  bail- 
ment for  sale,  so  that  the  yendor  was  entitled 
to  reclaim  such  goods,  from  bankrupt's  trus- 
tee. In  re  Reynolds  (D.  C,  Ky.),  29  Am. 
B.  E.  145  203  Fed.  162. 

Agency  to  sell.—  Provisions  of  an  agree- 
ment under  which  chattels  were  delivered  to 
a  bankrupt  and  circumstances  examined  and 
held,  that  the  relation  Ijetween  the  parties 
was  that  of  principal  and  agent,  and  not  of 
seller  and  buyer,  that  the  agreement  was  an 
agency  to  sell  and  not  a  sale,  and  that,  since 
at  the  date  of  the  bankruptcy,  the  banlcrupt 
had  not  become  the  purchaser  of  the  chattels 
then  on  hand,  shipped  under  the  agreement 
in  either  of  the  contingencies  contemplated 
thereby,  they  may  be  recovered  from  the 
trustee  in  bankruptcy.  Mitchell  Wagon  Co. 
T.  Poole  (C.  C.  A.,  6th  €ir.),  37  Am.  B.  R. 
656;  McKey  v.  Clark  (C.  C.  A.,  9th  Cir.), 
37  Am.  B.  R.  699',  233  Fed.  928. 

Sale  to  merchant  in  usual  course  of  busi- 
ness.— Where  property  is  delivered  to  the 
Vendee  for  sale  in  the  usual  course  of  business 
as  a  merchant,  'and  the  various  provisions 
relating  to  the  ownership  and  possession  are 
mere  contrivances  to  secure  the  purchase 
price  to  the  vendor,  the  transactions  are 
fraudulent  in  law  as  against  other  cred- 
itors of  the  vendee,  and  the  trustee  in  bank- 
ruptcy of  the  vendee  is  entitled  to  the  goods 
as  against  the  vendor.  Matter  of  Roellich 
(D.  €.,  Ore.),  35  Am.  B.  R.  164,  223  Fed.. 

es7. 

236.  See  Am.  Bankr.  Dig.  §  395;  Matter  of 
Wright-Dana  Hardware  Co.  (0.  C.  A.,  2d 
Cir.),  31  Am.  B.  R.  76?i,  211  Fed.  908,  atlg.  30 


Am.  B.  R.  582,  205  Fed.  335;  In  re  Chalmers 
(D.  C,  Mont.),  30  Am.  B.  R.  521,  206  Fed. 
143';  Rbth  v.  Smith  &  iScheffer  (C.  C.  A.,  3d 
Oir.),  33  Am.  B.  R.  772,  215 'Fed.  82;  B'llet- 
Kendall  Shoe  Co.  v.  Martin  (C.  C:  A.,  8th 
Cir.),  34  Am.  B.  R.  502,  222  Fed.  851 ;  Matter 
of  Reeves  (D.  'C,  N.  Y.),  36  Am.  B.  R  130, 
227  Fed.  711. 

Sale  on  commission;  bailment. — Where  a 
bankrupt  'acquires  possession  of  property  un- 
der an  agreement  for  purpose  of  sale  on  com- 
mission, the  title  to  remain  in.  another  until 
sale,  the  agreement  is  a  bailment  only,  and 
is  not  required  to  be  filed  or  recorded  under 
section  2905  of  the  Iowa  Code,  and  the  trus- 
tee in  bankruptcy  of  the  bailee  acquires  no 
interest  in  property  in  the  possession  of  the 
bankrupt  under  such  agreement.  Matter  of 
Kruse  (D.  C,  la.),  37  Am.  B.  R.  687,  234 
Fed.  470-;  see  under  KansaiS  statute,  McEl- 
wain-Biarton  Shoe  Co.  v.  Bassett  (C.  C.  A., 
8th  'Cir.),  3©  Am.  B.  R.  536,  231  Fed.  889. 

In  South  Carolina,  an  unrecorded  contract 
of  assignment,  creating  the  relation  of  bailor 
and  bailee  between  the  parties,  is  void  as 
against  the  trustee  in  bankruptcy  of  the  con- 
signee. Matter  of  Sturkey  Co.  (D.  C,  So. 
Oar.),  36  Am.  B.  E.  371,  224  Fed.  251. 

In  Michigan  where  goods  are  intended  for 
resale,  -a  reservation  of  title  cannot  stand 
( as  a  conditional  sale ) ,  unless,  taking  the 
entire  contract  and  circumstances  together, 
it  is  clearly  dominant  over  the  right  of  re- 
sale and  other  inconsisttot  .features  of  the 
contract ;  in  other  words,  the  facts  as  a  whole 
must  be  con,sistent  with  the  theory  that  th« 
resale  is  made  by  the  vendee  as  agent  or  con- 
signee, and  not  as  the  owner.  Deere  Plow 
Co.  V.  Mowry  (C.  C.  A.,  6th  'Cir.),  34  Am. 
B.  E.  384,  222  Fed.  1. 

•  237.  Wood  Co.  V.  Embanks  (C.  'C.  A.,  4th 
Cir.),  22  Am.  B.  H.  307,  169  Fed.  929;  In  re 
Reynolds  (D.  C,  Ky.),  29  Am.  B.  E.  145,  203 
Fed.  162. 

238.  CoAitt  Buggy  Co.  v.  Eicaud  (C.  C. 
A.,  4th  Cir.),  22  Am.  B.  E.  316,  169  Fed. 
93S,  holding  that  such  contract  constitutes 
a  trust,  valid  as  'against  the  vendee's  trustee 
in  bankruptcy;  even  if  it  were  a  conditional 
sale  it  would  be  good  between  the  parties, 
without  registration,  and  the  trustee  occupies 
the  same  relation  to  the  vendor  that  the 
vendee  did  prior  to  his  adjudication:  John 
Deere  Plow  Co.  v.  Anderson  (C.  'C.  A.,  5th 
Oir.),  23  Am.  B.  E.  480,  174  Fed.  815;  Matter 
of  Goldman  (C.  C.  A.,  6th  Cir.) ,  23  Am.  B.  E. 
4917,  174  Fed.  579';  Ellet-Kendall  Shoe  Co.  v. 
Martin  (CO.  A.,  8th  Cir.),  34  Am.  B.  R.  502, 
222  Fed.  851,  where  it  appeared  that  after  an 
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goods  were  sold  to  the  bankrupt  contained  no  limitation  upon  the  right  to  selt 
and  only  prescribed  the  method  of'  making  payment,  and-  contained  a  provi- 
sion to .  the  effect  that  the  title  and  ownership  of  the  goods  purchased  and 
the  proceeds  of  the  sale  thereof  shouid  remain  the  property  of  the  seller ;  such 
contract  was  held  to  create  a  secret  lien  constituting  a  fraud  upon  the  creditors 
of  the  bankrupt,  and  was  invalid  as  against  his  trustee  in  bankruptcy. ^^* 

(IV)  Option  to  purchase  or  return.— Qoods  delivered  with  an  option  to 
purchase  or  return  within  thirty  days  from  delivery  constitutes  a  contract 
of  sale  and  return,  and  the  title  to  goods,  delivered  within  the  thirty  days 
immediately  preceding  the  bankruptcy  of  the  vendee,  does  not  pass  to  the 
trustee.^*  Where  machinery  is  sold  on  trial,  and  retained  by  the  bankrupt 
vendee  for  a  year  without  offer  to  return,  expression  of  dissatisfaction,  or 
demand  by  vendor,  the  sale  is  absolute  and  title  is  vested  in  the  trustee. ^^ 

(15)  Peopeety  affected  by  FEAUDULEiirT  EEPEESENTATioiiTs. —  Since  the 
trustee  takes  the  bankrupt's  property  charged  with  all  claims  and  equities 


order  for  the  purchase  of  shoes  had  been  can- 
celled a  contract  was,  made  whereby  the  shoes 
were  consigned  to  the  bankrupt  for  sale,  and 
it  was  held  (under  Kansas  statute)  that  con- 
tract was '  not  required  to  be  recorded  to. 
protect  the  rights  of  the  consignor. 

239.  In  re  Gait  (D.  C.,  111.),  9  Am.  B.  R. 
682,  120  Fed.  M3';  In  re  Carpenter  (D.  C, 
N,  Y.),  II  Am.  B.  'R.  147,  125  Fed.  881,  in 
which  case  it  was  held  that  a  similar  agree- 
ment passed  th^  title  to  the  goods  sold  to 
the  vendee,  to,  which  title  the  trustee  in 
bankruptcy  succeeded;  that  there  was  no 
purpose  apparent  therefrom  to  create  an 
agency  in  the  vendee,  nor  could  such  agree- 
ment be  sustained  as  a  conditional  sale,  a 
mortgage,  or  an  instrument  attempting  to 
create  a  lien  in  behalf  of  the  seller.  See 
also'  In  re  Tweed  (D.  C,  Iowa),  12  Am. 
B.  R.  648,  131  Fed.  355;  In  re  Butterwick 
(D.  C.  Pa.),  12  Am.  B.  R.  536,  131  Fed. 
371;  'Matter  of  Rasmussen  (D.  C,  Or.),  13 
Am.  B.  R.  462,  136  Fed.  704;  In  re  Martin- 
Vernon  Music  Co.  (D.  C,  Mo.),  13  Am.  B.  R. 
276,  132  Fed.  983;  Matter  of  Penny  &  Ander- 
son (D.  C,  N.  Y.),  23  Am.  B.  R.  115,  176 
Fed.  141;  In  re  Waite-Eobbins  Motor  Co., 
(D.  C.j  Mass.),  27  Am.  B.  R.  541,  192  Fed. 
47;  'Matter  of  Roellich  (D.  C,  Ore.),  35  Am 
B.  R.  16-4,  223'  Fed.  ©87;  'Flanders  Motor  Co. 
V.  Reed  (C.  C.  A.,  1st  Cir.)-,  33  Am  B.  R.  842, 
220'  Fed.  642. 

Contract  in  form  a  conditional  sale. — 
Where  claimant's  assignor  delivered  certain 
automobile  parts  to  the  bankrupt  for  sale 
under  a  contract  providing  that  title  should 
not  pass  until  the  same  were  paid  for  in 
full,  and  that  bankrupt  on  all  orders  for 
parts  should  be  allowed  a  discount  from 
the  list  prices,  but  it  appeared  from  the  sub- 
sequent correspondence  of  the  parties  that 
they  dealt,  with  each  other  as  vendor  and 
purchaser,  the  sale  was  not  a  conditional, 
but  an  absolute  sale.  In  re  Harrington  ( Ref ., 
Mass. ) ,  29  Am.  B.  R.  690. 

Property  intended  for  resale ;  reservation 
of  title. — ^Where  gopds  are  intended  for  resale 
the  reservation  of  title  oannot  be  sustained 


as  a  conditional  sale  unless,  taking  the  entire 
contract  and  circumstances  together,  the 
reservation  of  title  is  clearly  dominant  over 
the  right  of  resale  and  other  inconsistent 
features  of  the  contract.  Such  reservation  of 
title  can  be  sustained  only  on  the  theory  that 
the  resale  is  made  by  the  vendee  as  the  'agent 
or  consiignee  Of  the  vendor,  by  an  agency  or 
consignment  which  underlies  the  execu.tiory 
sale  and  which  is  a  continuing  one  until  it 
is  terminated  either  by  the  resale  or  the  ven- 
dee's personal  performance  of  the  conditions, 
which,  then,  for  the  first  time,  vest  title  in 
him.  Wood  Mowing  &  Reaping  Mach.  Co.  v. 
Crool  (C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  610, 
231  Fed  679';  Matter  of  iStoughton  Wagon 
Co.  (C.  C.  A.,  6th  'Cir.),  36  Am.  B.  R.  592, 
231  Fed.  676. 

240.  In  re  'Schindler  (D.  C,  N.  Y.),  19 
Am.  B.  R.  '9O0,  158  Fed.  4'58. 

Sale  or  return. — Where  a  bankrupt,  dur- 
ing the  month  prior  to  his  adjudication, 
bought  a  pair  of  horses,  for  which  he  was 
to  pay  a  certain  price  if  they  proved  satis- 
factory after  a  trial,  and,  if  not,  to  return 
them,  and  they  came  into  the  possession  of 
the  receiver,  the  transaction  presents  a  case- 
of  sale  or  return,  and  the  title  passes  to 
the  hankrupt,  'subject  to  the  exercise  of  the 
option  to  return.  In  re  Landis,  (D.  'C,  Pa.), 
1'8  Am.  B.  R.  483,  151  Fed.  896;  In  re  Allen 
(D.  C,  Ark.),  25  Am.  B.  R.  722,  183  Fed. 
172;  Parlett  v.  B'lake  (C.  €.  A.,  5th  Cir), 
28  Am.  B.  R.  25,  188  Fed.  200;  Matter  of 
Thomias  (D.  C,  'Ga.),  36  Am.  B.  R.  600,  231 
Fed.  513. 

241.  In  re  Downing  Paper  Co.  (D.  O.,  Pa.), 
17  Am-.  B.  R.  121,  147  Fed.  858. 

Where  machinery  sold  for  cash  was  de- 
livered to  the  buyer,  a  'Corporation,  at  its 
request,  and  on  its  promise  to  send  a  check 
for  the  price,  and  on  his  failure  so  to  do, 
the  agent  of  the  seller  accepts  dn  payment 
for  the  machinery  negotiable  vouchers,  se- 
cured by  bonds,  the  title  to  the  m'aohinery 
vests  in  the  trustee  in  bankruptcy  of  the 
buyer.-  In  re  Cullman  Assn.  (D.  C,  Ala.). 
19  Am.  B.  R.  259,  im  Fed.  372. 
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against  it,  his  title  to  the  same  is  inferior  to  that  of  one  who  was  induced 
to  sell  on  materially  false  representations.  In  such  cases,  the  claimant  usually 
proceeds  as  in  replevin. ^^^  But,  where  the  property  is  in  the  custody  of  the 
bankruptcy  court,  it  is  immune  from  replevin  process  in  the  State  court.^*^ 
It  has  been  held  that  the  false  representation  need  not  be  the  sole  and 
exclusive  consideration  for  the  credit,  but  only  a  material  consideration;^** 
also,  that  false  representations  to  a  mercantile  agency  are  enough. ^*^  An 
insolvent  buyer  who  knows  when  he  purchases  property  that  his  financial 
condition  is  such  that  he  cannot  pay,  it  will  be  presumed  that  he  bought 
the  property  with  an  intention  not  to  pay  for  it.^**  Other  cases  under  the 
present  law  appear  in  the  foot-note.^* 

g.  Reclamation  proceedings. —  ( 1 )  lu  geneeal.^-^  Reclamation  proceedings 
may  be  in  or  out  of  the  bahkruptcy  proceeding.  A  petition  to  reclaim  con- 
signed goods  is  an  instance  of  the  former;^*®  the  proceeding  in  the  nature 
of  a  bankruptcy  replevin  which,  in  most  large  trade  centers,  has  of  late  been 
so  common  if  not  notorious,  is  an  instance  of  the  latter.  The  petition  in  such 
proceedings  should  contain  allegations  sufficient  to  sustain  a  complaint  in 
trover  and  conversion,  or  such  as  are  required  by  the  strictest  practice  in 
an  affidavit  for  replevin.^'"  The  evils  resulting  from  so-called  "reclamation 
proceedings"  are  patent  and  hard  to  overcome.^^^  In  effect,  estates  are  often 
dissipated  by  greedy  and  not  over-scrupulous  creditors,  who  apply  for  pos- 
session, after  rescission,  on  the  ground  of  alleged  fraudulent  representations, 
and  are  granted  what  they  ask,  without  adequate  judicial  investigation  of 
their  right  to  it  and  before  there  is  a  court  officer  authorized  to  bond  back 
the  goods  reclaimed.^^^ 

(2)  Time  within  which  petitions  should  be  filed.- — -IMBst  of  the.  evils 
resulting  from  reclamation  proceedings  will  be  avoided  if  the  claiming  creditor 
is  at  least  required  in  the  first  instance,  always  after  a  short  notice  to  the 
receiver  or  creditor,  to  prove  identity  strictly,  either  before  the  judge  or  a 
referee  sitting  as  special  master.^^*     The  delay  incident  to  such  proof  will 

242.  See  next  paragraph  of  this  section.  Am.  B.  E.  430,  148  Fed.  6'54.     Compare  In  re 

243.  In  re  Russell  (C.  C.  A.,  2d  Cir.),  3  Hinson  Bros.  (Ref.,  Ga.),  26  jAm.  B.  E.  754. 
Am.  B.  R.  6'5I8,  101  Fed.  248.;  In  re  Merteng  251.  These  are  pointed  out  'i/ith  great  dis- 
(D.  C.,  N.  Y.),  12  Am.  B.  R.  698,  131  Fed.  tinctness  in  an  address  delivered  by  Charles 
507;  Matter  of  Wellmade  'Gas  Mantle  Co.,  A.  Houffh,  Esq.,  of  New  York,  printed  in  the 
(D.  'C,  Mass.),  36  Am.  B.  R.  364,  230  Fed.  proceedings  of  the  Fourth  Annual  Conven- 
502.  tion  of  the  Nabionar  Association  of  Referees 

244.  In  re  •Gaijy  (D.  C,  N".  Y.),  4  Am.  in  Bankruptcy,  at  Milwaukee,  in  August, 
B.  R.  576,  103  Fed.  930.  1902.     See  also  address  on  "The  Merits  and 

245.  In  re  Epstein  (D.  C,  Ark.),  6  Am.  Defects  of  the  Bankrupt  Law,"  by  Mr.  Ref- 
B.  R.  60,  109'  Fed.  87'8;  In  re  Roalswick  eree  Holt,  hefore  the  American  Social  Science 
(D.  C,  Mont.),  6  Am.  B.  R.  752,  110  Fed.  Association,  at  Washington,  April,  1902. 
6319;  In  re  Weil  (D.  C,  N.  Y),  7  Am.  B.  R.  252.  See  Matter  of  Murphy;  etc..  Shoe  Co. 
90,  111  Fed.  8'97;  Matter  of  Berg  (Ref.,  (Ref.,  Mo.),  11  Am.  B.  R.  428,  holding  that 
Mass.),  SS  Am.  B.  R.  170.  the   right  to   reclaim   goods   should   only  be 

246.  Gillespie  v.  Piles  &  Co.  (C.  C.  A.,  8th  granted  in  cases  where  it  clearly  exists,  and 
Cir.)    24  Am.  B.  R.  502,  178  Fed.  886.  that  the  burden  of  proof  is  with  the  oredit- 

248.  In  re  Davis  (D.  C,  N.  Y.),  7  Am.  ors  to  establish  their  right  clearly  and  by  a 
B.   R.   276,    112   Fed.    294;    In   re  O'Connor       preponderance  of  evidence. 

(D.  C,  Ga.),  7  Am.  B.  R.  428,  114  Fed.  777;  253.  For  cases  where  the  claim  was  judi- 

Silvey  v.  Tift,  17  Am.  B.  R.  9,  123  Ga.  804,  51  cially  investigated,   see  In   re  Weil    (D.   C, 

S.  E.  74»;  Knauth,  Naohod  &  Kuhne  v.  Lovell  N.  Y.) ,  7  Am.  B.  E.  90,  111  Fed.  897 ;  In  re 

(D.  €.,  Ala.),  32  Am.  B.  R.  340,  212  Fed.  337.  Davis   (D.  C,  N.  Y.) ,  7  Am.  B.  R.  276,  112 

249.  See  under  this  section,  ante,  subtitle  Fed.  294;  and  Boomingdale  v.  Empire  Rub- 
" Property  Sold  to  the  Bankrupt  on  Condi-  ber  Mfg.  Co.  (D.  C,  N.  Y.),  8  Am.  B.  R.  74, 

Ion."  114   Fed.   1,016.     Read  also  In  re  O'Connor 

250.  Levi   v.    Picaird    (D.   C,   N.   Y.),    17       (D.  C,  Ga.),  7  Am.  B.  R.  428,  114  Fed.  777. 
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check  at  the  outset  a  practice  which,  under  the  State  system,  has  fostered 
perjury  and  made  "  diligence "  a  word  at  which  lawyer  and  layman  were 
wont  to  blush.  JSTor  is  it  thought  that  such  a  practice  will  be  against  the 
well-recognized  principle  that  adverse  claims  to  the  bankrupt's  assets  must 
be  settled  ;in  a  plenary  suit.^^*  While  promptness  in  rescission  because  of 
alleged  fraud  is  essential,  it  is  not  so  important  where  the  bankruptcy  precedes 
the  discovery.^^^  The  court  or  referee  may,  upon  the  request  of  the  trustee  fix 
a  reasonable  time  within  which  petitions  for  reclamation  may  be  filed.^^®  The 
filing  of  a  petition  before  the  debt  is  due  is  premature.^^''^ 

(3)  Sale  oe  bailment;  agency.— Is  the  transaction  whereby  the  bank- 
rupt became  possessed  of  the  property,  a  sale  or  a  bailment  ?  This  question 
enters  into  the  determination  of  nearly  every  case.^*  If  the  property  is  con- 
signed to  be  sold  under  terms  and  at  prices  fixed  by  the  consignor  the  contract 
is  not  one  of  sale,  but  is  a  bailment  and  the  consignor  may  reclaim. ^^^    Such 


As  to  proof  of  ownership  by  claimant  based 
on  bankrupt's  admissions,  see  In  re  Thomp- 
son (D.  C,  K  J.) ,  30  Am.  B.  R.  64,  205  J?ed. 
55&;  Matter  of  Watmough  (D.  C,  Ohio)^  32 
Am.  B.  E.  59,  210  Fed.  539,  holding  that  a 
failure  'to  proceed  for  six  months  after  notice 
of  bankruptcy  deprived  the  vendor  of  the 
right  to  rescind. 

Reclamation  of  stock  in  possession  of  bank- 
rupt broke*. — ■  In  all  cases  where  bankrupt 
stockbrokers  did  not  have  free  and  clear  m 
their  box  an  lamount  of  stock  equal  to  the 
claims  of  all  customers,  none  of  the  custom- 
ers jnay  reclaim  gny  part  of  what  they  did 
have  on  hand,  nor  any  part  of  the  equity  in 
such  loans  as  had  among  their  collateral  the 
remaining  shares.  No  presumption  of  owner- 
ship of  stock  by  a  customer  of  a  "bankrupt 
stockbroker  arises  unless  there  are  enough 
shares  "  in  the  box  "  or  unless  the  customer 
can  actually  identify  his  shares  by  certificate 
number.  Matter  of  Pierson,  Jr.,  &  Co.  (D.  C, 
N.  Y.),  3i5  Am.  B.  R.  213,  225  Fed.  889. 

254.  In  re  Russell  &  Birkett  ( C.  C.  A.,  2d 
Oir.),  3  Am.  B.  R.  ©58,  101  Fed.  248. 

255.  Matter  of  Midland  'Motor  Co.  ( C.  'C. 
A.,  7th  Oir.),  37  Am.  B.  R.  364,  224  Fed. 
368. 

256.  Matter  of  Gay  &  Sturgis  (D.  C, 
Mass. ) ,  36  Am.  B.  R.  417,  224  Fed.  127. 

257.  Matter  of  Wegman  Piano  Co.  (D.  C, 
N.  Y.),  34  Am.  B.  R.  490,  221  Fed.  128. 

258.  Liquid  Carbonic  Co.  v.  Quick  (C.  C. 
A.,  3d  Cir.),  24  Am.  B.  R.  394,  182  Fed. 
603. 

Bailment  or  sale. —  In  the  case  of  In  re 
Gehris-Hei<bine  Co.  (D.  C,  Pa.),  26  Am. 
B.  R.  470,  188  Fed.  502,  the  court  said: 
"  Tested,  therefore,  by  that  law,  what  is  the 
true  character  of  the  contract  in  question? 
Is  it  a  bailment,  or  a  conditional  sale?  If 
it  is  really  and  in  good  faith  a  bailment,  it 
is  valid  not  only  between  the  parties  but 
against  creditors  also;  for  a  man  does  not 
lose  the  title  to  his  property  by  hiring  it  to 
another,  although  he  may  have  parted  with 
the  possession  and  the  other  may  have  ac- 
quired it.  But,  if  he  has  really  sold  it  and 
has  also  parted  with  the  possession,,  he  will 


find  in  numerous  jurisdictions  —  in  Pennsyl- 
vania, for  example  —  that  he  cannot  enforce 
against  execution  creditors  a  condition  that 
he  is  to  retain  the  title  until  the  price  is 
paid.  These  rules  are  too  well  known  to- 
need  the  support  of  citation;"  In  re  Marx 
Tailoring  Co.  (D.  C,  Ala^),  28  Am.  B.  R. 
147,  196  Fed.  243. 

Right  of  conditional  vendor  to  reclaim. — 
Where  under  the  State  law  the  title  to  chat- 
tels sold  may  be  retained  by  the  seller  pend- 
ing full  payment  of  the  purchase  price,  and 
such  reservation  is  good  as  against  creditors, 
it  is  also  good  as  against  the  trustee  in  bank- 
ruptcy of  the  bnyer,  and  the  seller  is  entitled 
to  reclaim  possession  from  the  trustee.  Mat- 
ter of  Farmers'  Dairy  Association  (D.  C, 
Cal.),  37  Am.  B.  R.  672,  234  Fed.  118. 
_  Contract  of  agency  and  consignment;  con- 
signor permitted  to  reclaim.— Negotiations 
and  dealings  between  a  vendor  of  hand-painted 
china  bearing  the  words  "  Kaiser  Art  Chma  " 
and  the  bankrupt  examined  and  h'eld  to  con- 
stitute a  contract  of  agency  and  consignment 
and  not  an  actual  sale  to  the  bankrupt  with 
a  reservation  of  title  by  way  of  security,  and 
that  the  vendor  is  entitled  to  reclaim  the 
china  unsold  and  in  the  possession  of  the 
trustee  in  bankruptcy.  Matter  of  National 
Home  &  Hotel  Supply  'Oo.  ( D.  C,  ilich. ) ,  36 
Am.  B.  R.  139,  '226  Fed.  840. 

259.  In  re  Wells  (D.  C,  Pa.),  15  Am. 
B.  R.  419,  140  Fed.  '752;  In  re  Tice  (D.  C, 
Pa.),  16  Am.  B.  R.  97,  139  Fed.  52;  In  re 
Heckathorn  (D  C,  Pa.),  16  Am.  B.  R.  467, 
144  Fed.  490;  In  re  Wood  (D.  C,  Pa.)  15 
Am.  B.  -R.  411,  140  Fed.  964;  In  re  Gait 
(C.  C.  A.,  7th  Cir.),  13  Am.  B.  R  575,  120 
Fed.  61,  56  C.  C.  A.  470;  In  re  Poore  (D.  C, 
Pa.),  15  Am.  B.  R.  174,  139  Fed  862;  Frank- 
lin V.  Stoughton  Wagon  Co.,  (C.  C.  A.,  8th 
Cir.),  22  Am.  B.  R.  63,  168  Fed.  857;  In  re 
Susquehanna  Roofing  Co.  (D.  C,  Pa.)  23 
Am.  B.  R.  5,  173  Fed.  150;  Ellet-Kendall 
Shoe  Co.  V.  Martin  (C.  C.  A.,  &th  Cir.),  34 
Am.  B.  R.  502,  222  Fed.  851;  Bransford  v. 
Regal  Shoe  Co.  (C.  C.  A.,  8th  Cir.),  38  Am. 
B.  R.  45'0,  '237  Fed.  67. 
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proceedings  will  not  lie  to  recover  possession  of  personal  property  sold  under 
a  bill  of  sale,  but  retained)  by  the  bankrupt ;  in  such  a  case  the  transaction 
was  not  a  sale:  and  was  invalid  as  against  execution  creditors  and  the  trustee 
because  the  title  was  separated  from  the  possession  and  no  notice  thereof 
was  given.^®°  If  the  contract  expressly  creates  an  agency,  and  the  bankrupt 
was  in  possession  of  the  property  as  an  agent,  the  transaction  is  a  bailment 
and'  the  property  does  not  pass  as  assets  to  the  trustee.  The  transaction  is 
not  to  be  deemed  a  sale  because  of  the  agent's  assumption  of  liability  for  loss, 
payment  of  certain  expenses,  and  insurance ;  nor  is  it  a  contract  of  sale  because 
it  contained  no  provision  that  the  agent  should  separate  the  proceeds  of  the 
sale  and  turn  over  such  proceeds  tq  the  principal.^®^  Where  property  is  sold 
on  condition  that  title  thereto  should  remain  in  vendor,  until  paid  for,  the 
bankruptcy  of  the  vendee  does  not  affect  the  contract,  if  valid  as  against  cred- 
itors, and  the  vendor  may  reclaim  unless  the  trustee  elects  to  coniplete  the 
contract.^"^ 

(4)  PtTECHASE  OF  GOODS  WITHOUT  INTENT  TO  PAY. — (I)  Concealment  of 
insolvency  or  false  representation  a^  to  solvency. — ^It  is  a  general  principle 
that  when  a  person  who  is  insolvent  purchases  goods  with  no  intention  of 
paying  for  the  same,  and  conceals  his  insolvency  and  his  intention  not  to 
pay,  he  is  guilty  of  a  fraud  which  entitles  the  vendor,  if  no  innocent  third 


260.  In  re  Grozinger  (D.  C,  Pa.),  2S  Am. 
B.  R.  732,  199  Fed.  935;  Matter  of  Wegman 
Piano  Co.  (D.  'C,  N.  Y.),  34  Am.  B.  R.  490, 
221  Fed.  128. 

261.  Contract  of  agency.. —  In  the  case  of 
General  Electric- Co.  v.  Brower  (C.  C.  A.,  9th 
Cirr),  34  Am.  B.  R.  642,  221  Fed.  597,  the 
contract  under  consideration  was  termed 
"Appoiatment  of  Agent,"  and  expressly  ap- 
pointed the  'bankrupt  company  its  "  agent  to 
sell "  and  the  company  expressly  accepted 
the  agency.  The  court  said :  "  It  provides 
that  the  manufacturer  shall  maintain  a  stock 
of  lamps  in  the  custody  of  the  agent;  that 
the  quarftity  of  lamps  and  the  length  of  time 
they  shall  remain  in  stock  Shall  he  deter- 
mined 'by  the  manufacturer;  that  all  the 
lamps  shall  be  and  remain  the  property  of 
the  manufacturer  until  sold;  that  the  pro- 
ceeds of  all  lamps  sold  shall  be  held  for  the 
benefit  and  for  the  account  of  the  manufac- 
turer; that  the  agent'  shall  return  to  the 
manufacturer  at  any  /time,  if  directed,  any 
and  all  lamps  unsold.  The  agent  is  required 
to  sell  at  prices  and  on  terms  fixed  by  the 
manufacturer,  and  on  all  bills  and  invoices 
for  lamps  sold  he  is  required  to  state  that 
he  sells  as  agent.  The  agent  guarantees  to 
the  manufacturer  that  all  lamps  sold  by  it 
will  be  paid  for.  These  provisions,  so  far  as 
they  go,  all  clearly  and  unequivocally  mark 
the  eontr.act  as  a  contract  strictly  of  agency. 
We  will  briefiy  consider  the  provisions  -"here- 
in  that  are  said  to  indicate  a  contrary  inten- 
tion. Those  provisions  are  the  agent's  as- 
sumption for  lia,bility  for  loss,  and  for  the 
payment  of  certain  ex;penses,  and  for  insur- 
ance. Such  provisions  do  not  change  a,  con- 
tract of  agency  into  a  contract  of  sale.  Nor 
was  the  contract  rendered  a  contract  of  sale 
^y  reason  of  the  fact  that  it  contained  no 

73 


provision  .that  the  agent  should  -  keep  the 
money  separate  and  apart  from  its  other 
moneys,  or  that  it  should  turn  over  the 
money  received  from  the  sale  to  the  manu- 
facturer,' "but  instead  was  to  pay  for  the 
lamps  sold  each  month,  less  '29'  per  cent,  for 
making  the  sales." 

In  the  ease  of  Sturm  v.  Bakei-,  150  U.  S. 
312,  37  L.  Ed.  1093,  14  Sup.  It.  99,  the  court 
said:  "A  bailee  may,  however,  enlarge  his 
legal  responsibilities  by  contract,  express  or 
fairly  implied,  and  render  himself  liajble  for 
the  loss  or  destruction  of  the  goods  commit- 
ted to  his  care;  the  bailment  or  compensation 
to  be  received  therefor  being  a  sufficient  con- 
sideration for  such  an  undertaking." 

In  re  Flanders  (C.  C.  A.,  7th  Cir.),  14  Am. 
B.  R.  27,  134  Fed.  560,  the  court  said:  "  The 
objections  that  ordinary  invoices  accompanied 
the  shipments,  that  such  shipments  were 
made  direct  to  Flanders,  that  the  leather  was 
sold  by  him  in  his  own  name,  that  he  al^ 
lowed  credit  upon  sales,  that  he  guaranteed 
sales,  and  that  he  insured  in  his  own  name,, 
do  not  change  the  nature  of  the  transaction."^ 

In  re  Columbus  Buggy  Co.  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  R.  759,  143  Fed.  86'9,  it 
was  held  that  a  contract  between  a  furnisher 
of  goods  and  the  receiver,  that  the  latter 
may  sell,  and  at  such  prices  k,s  he  chooses, 
tliat  he  will  account  and  pay  for  the  goods 
sold  at  agreed  prices,  that  he  will  bear  the 
expenses  of  insurance,  freight,  storage,  and 
handling,  and  that  he  will  hold  the  merchan- 
dise' unsold  subject  to  the  order  of  the 
furnisher,  disclose  only  an  agreement  of  bail- 
ment for  sale,  and  does  not  evidence  a  con- 
ditional sale. 

262.  Matter  of  Wegman  Piano  Co.  (D.  C, 
JST.  Y.),  34  Am.  B.  R.  490,  221   Fed.   128. 
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party  has  acquired  an  interest  in  them,  to  disapprove  the  contract  and  recover 
the  goods.^^  A  material  misrepresentation  as  to  financial  ability  relied  on 
by  the  vendor  justifies  rescission  and  reclamation,  even  if  not  fraudulent.^ 
For  instance,  it  is  well  settled  that  false  representations  as  to  the  financial 
status  of  a  buyer,  made  as  a  basis  of  credit,  and  but  for  which  the  sale  would 
not  have  been  made,  was  fraudulent,  and  entitled  the  seller  to  reclaim  the 
goods  thereby  obtained.^®^  A  depositor  of  a  bankrupt  bank  may  institute 
reclamation  proceedings  against  the  bankrupt's  trustee  to  recover  money 
deposited  in  the  bank  on  the  ground  of  fraud  if  he  establishes  the  insolvency 
of  the  bankrupt  at  the  time  the  deposit  was  made,  and  that  the  bankrupt 
knew  that  he  was  insolvent  and  the  depositor  did  not.^®* 


263.  Donaldson  v.  Farwell,  93  U.  S.  631, 
23  L.  Ed.  903;  Ash  v.  Putnam,  1  Hill  (N. 
Y.)  302;  Devoe  v.  Brandt,  53  N.  Y.  462; 
Carter  v.  Lipsey,  70  Ga.  417;  Matter  of 
Marks  &  Co.  (C.  C.  A.,  2d  Cir.),  33  Am. 
B.  E.  275,  218  Fed  4'S3. 

Purchase  on  verge  of  bankruptcy;  fraudu- 
lent concealment  of  financial  condition.— 
Where,  at  the  time  of  the  delivery  of  goods 
purchased  by  a  bankrupt,  the  bankrupt  knew 
that  he  was  insolvent  l)ut  concealed  his 
financial  condition,  and  a  few  days  after, 
while  all  the  goods  purchased  were  on  hand 
and  most  of  them  in  the  original  packages 
in  which  they  had  -been  delivei-ed,  the  bank- 
rupt filed  his  petition  in  bankruptcy,  he  was 
guilty  of  a  fraud  which  authorized  the  vend- 
ors to  ask  for  a  rescission,  and  a  delivery  to 
them  of  the  proceeds  of  the  goods  which  had 
been  sold  by  'the  trustee  in  Jbankruptey. 
In  re  Spann  (Di- C,  Ga.),  25  Am.  B.  E.  551, 
1813  Fed.  619. 

264.  Matter  of  New  York  Commercial  Co. 
(C.  C.  A.,  2d  Cir.),  35  Am.  B.  E.  779,  228 
Fed.  120. 

265.  Matter  of  Patterson  &  Co.  (D.  C, 
Tex.),  10  Am.  B.  E.  748.,  125  Fed.  '582;  In 
re  Weil  (D.  C,  N.  Y.),  7  Am.  B.  E.  90,  111 
Fed.  8i97;  In  re  Epstein  (D.  C,  Ark.),  6  Am. 
B.  E.  60,  109'  Fed.  878;  Matter  of  Watmough 
(D.  C,  Ohio),  32  Am.  B.  E.  59,  210  Fed. 
539.  - 

Goods  obtained  by  fraud. —  This  follows 
from  the  rule  that  the  trustee  when  ap- 
pointed can  have  no  greater  title  than  the 
bankrupt  had.  The  trustee  holds  the  goods 
affected  with  the  fraud  of  the  bankrupt. 
Neither  law  nor  morals  will  justify  the  trus- 
tee in  holding  goods  obtained  by  the  fraud 
of  the  bankrupt  for  the  benefit  of  other  cred- 
itors. Creditors  have  no  right  to  profit  by 
the  fraud  of  the  bankrupt  to  the  wrong  and 
injury  of  the  party  who  has  been  deceived 
and  defrauded.  In  re  Hamilton  Furniture, 
etc.,  Co.  (D.  S.,  Ind.),  9  Am.  ,B.  E.  65,  117 
Fed.  774. 

False  representation  as  to  solvency.-^  In 
the  case  .of  In  re  Hamilton  Furniture,  etc., 
Co.  (D.  C,  Ind.),  9  Am.  B.  E.  65,  117  Fed. 
774,  the  rule  was, laid  down  that  where  a 
party  by  fraudulently  concealing  his  insolv- 
ency and  his  intent  not  to  pay  for  goods, 
induces  the  owner  to  sell  them  to  him  on 
credit,  the  seller,  if  no  innocent  third  party 


has  acquired  an  interest  in  them,  is  entitled 
to  disaffirm  the  contract  and  recover  the 
goods.  In  re  Hildebrant  (D.  C,  N.  Y.),  10 
Am.  B.  E.  184,  120  Fed.  992;  In  re  O'Con- 
nor (D.  C,  Ga.),  9  Am.  B.  E.  18,  114  Fed. 
777;  Sdlvey  v  Tift,  17  Am.  B.  E.  9,  123  Ga. 
804,  51  ,S.  E.  748;  Matter  of  Levi  (D.  C, 
N.  Y.),  16  Am.  B.  E.  756,  148  Fed.  654, 
holding  that  in  the  absence  of  fraud  in  mat- 
ing the  Statement,  reclamation  should  not  be 
allowed;  In  re  Eose  (D.  C,  Pa.),  14  Am. 
B.  E.  345,  135  Fed.  888,  in  whjch  case  it 
was  held  that  the  return  of  goods  should  not 
be  permitted  where  the  evidence  is  insufficient 
as  to  the  making  of  »  false  verbal  state- 
ment to  a  commercial  agency;  Levi  v.  Picard 
(D,  C,  N.  Y.),  17  Am.  B.  E.  439,  148  Fed. 
©54;  Matter  of  Johiison  (D.  C,  Ohio),  30 
Am.  B.  E.  787. 

False  financial  statement  inducing  sale  to 
bankrupt;  intent  not  to  pay. —  In  a  pro- 
ceeding by  a  creditor  to  reclaim  from  a  trus- 
tee-goods sold  to  the  bankrupt  as  on  a  false 
and  fraudulent  financial  statement  on  which 
the  creditor  relied,  it  is  not  necessary,  in 
order  to  constitute  fraud  authorizing  re- 
scission of  the  sale,  that  the  financial  state- 
ment shall  have  been  made  by  the  bankrupt 
with  intent  not  to  pay,  but  it  may  be  re- 
scinded, regardless  of  his  intent  about  pay- 
ing if  induced  by  his  false  and  fraudulent 
representations.  But  where  it  appeared  that 
the  financial  statement  was  incomplete  rather 
than  false  and  fraudulent,  and  the  suhsequent 
conduct  of  the  bankrupt  accorded  with 
honesty  and  good  faith,  the  bankrupt  could 
not  be  said  to  have  made  a  false  or  fraudu- 
lent financial  statement  upon  which  an  action 
by  the  creditor  relying  thereon  could  be  based. 
Ellet-Kendall  Shoe  Co.  v.  Ward  (C.  C.  A., 
8th  Cir.),  2«  Am.  B.  E.  114,  187  Fed.  982. 

Right  to  recover  goods  obtained  by  false 
representations  innocently  made. — Where  a 
bankrupt  makes  false  statements  inducing  a 
sale  of  goods  to  him,  it  is  not  necessary  that 
such  statements  should  have  been  made  with 
a,  fraudulent  intent  to  entitle  the  vendor  to 
reclaim  the  goods.  Matter  of  Underwood  & 
Daniel  (D.  C,  Ga.),  32  Am,  B.  E.  779,  216 
Fed.  279. 

266.  In  re  Stewart  (D.  C,  N.  Y.),  24  Am. 
B.  E  474,  178  Fed.  463;  In  re  Kenvon  (D. 
p.,  Ohio),  19  Am.  B.  E.  194,  156  lied.  863, 
in  which  case  the  right  to  rescind  a  deposit 
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(II)  Intent  not  to  pay. —  Knowledge  of  inability  to  pay  when  purchase 
is  made  is  equivalent  to  purchase  with  intent  not  to  pay,  and  such  purchase 
is  constructively  fraudulent.^®''  If  there  was  no  concealment  of  the  fact  of 
insolvency  indicating  that  the  purchaser  designed  to  acquire  the  goods  without 
paying  for  them,  there  is  no  fraud  justifying  reclamation.^®^ 

(III)  When  right  exercised;  who  may  defeat  right. —  He  should  exer- 
cise this  right  before  he  has  of  his  own  volition  placed  himself  in  the  posi- 
tion of  a  creditor,  for  if  he  joins  in  the  election  of  a  trustee,  with  knowledge 
of  the  fraud  perpetrated  against  him,  he  is  estopped  from  thereafter  insist- 
ing on  a  return  of  the  goods.^®  The  trustee  may  not  prevent  reclamation 
upon  the  assumption  that  he  is  in  a  favored  position  because  of  the  amendment 
of  1910  to  §  47-a  (2)  which  places  him  in  the  position  of  a  lien  creditor; 
this  amendment  does  not  constitute  the  trustee  a  bona  fide  purchaser  for 
value,  and  it  is  only  such  a  purchaser  of  the  article  sought  to  be  reclaimed 
who  may  defeat  reclamation.^^" 

(IV)  Proof  of  insolvency,  or  of  intent  not  to  pay. —  Whether  or  not  proof 
of  insolvency  is  essential  depends  upon  the  character  of  the  representation 
which  institutes  the  sale.  If  the  representation  consists  of  a  statement  as  to 
solvency,  it  would  be  necessary  to  prove  insolvency  to  justify  a  reclamation 
of  the  goods  sold;^^  and  also  the  concealment  from  the  claimant  of  the  fact- 
of  insolvency,  and  the  intention  on  the  part  of  the  bankrupts  at  the  time  of 
the  sale  not  to  pay  for  the  goods.^^^  If,  on  the  other  hand,  a  solvent  purchaser 
falsely  represents  the  extent  of  his  assets  with  the  purpose  of  obtaining  credit, 
and  the  seller,  relying  on  this  false' representation,  lets  him  have  the  goods 
when  otherwise  he  would  have  declined  the  sale  and  insolvency  thereafter 

contract  with  a  bank  and  recover  the  money  tion  of  a  hona  fide  purchaser  for  value,  but 
deposited  was  recognized,  but  it  was  held  only  gives  him  the  right  of  a  lien  creditor, 
that  the  depositor  waived  his  right  to  rescind  and  therefore,  where  it  appears  that  bank- 
by  retaining '  the  certificate  of  deposit  and  rupt  made  a  false  statement  of  its  financial 
making  no  offer  to  surrender  it.  condition  to  a  mercantile  agency  which  com- 

267.  Matter  of  Siegel  Co.  (D.  C,  Mass.),  mninicated  it  to  one  who  relying  thereon 
36  Am.  B.  E.  130,  223  Fed.  369.  extended  credit  to  bankrupt,  at  a  time  when 

268.  In  re  Marengo  County  Mercantile  Co.  it  was  hopelessly  insolvent,  and  it  further 
(D.  C.,  Ala.),  29  Am.   B.  E.  46,   199   Fed.  appears  that,  in  the  circumstances,  the  vend- 

474.  or's  right  to  rescind  the   sale   and   reclaim 

269.  Standard  Varnish  Works  v.  Hdydock  the  property  is,  Under  the  law  of  Colorado, 
(C.  C.  A.,  6th  Cir.),  16  Am.  B.  E.  286,  143  superior  to  the  lien  of  a  judgment  creditor 
Fed.  318;  Matter  of  Kaplan  &  Myers  (D.  C,  and  enforceable  against  all  except  bona  fide 
Pa.),  37  Am.  B.  E.  630.  purchasers  for  value,  the  vendor  is  entitled 

Waiver  of  fraud  by  creditor. — An  intention  to  reclaiiQ,  the  unsold  part  of  its  goods  from 
of  a  creditor,  holding  a  note  to  waive  the  bankrupt's  trustee,  notwithstanding  the 
fraud  and  rely  on  the  contractual  obligation  amendment.  Compare  In  re  Whatley  Bros, 
for  which  the  note  was  given,  cannot  be  in-  (D.  C,  Ga.),  29'  Am.  B.  E.  64,  199  Fed.  326. 
f erred  from  the  presentation  of  the  note,  not  Goods  obtained  by  fraud;  laches. — ^Where 
yet  due,  after  a  petition  in  bankruptcy  has  about  five  months  before  bankruptcy  claim- 
been  filed  against  the  maker.  The  right  of  ant  sold  to  bankrupt  a  soda  fountain  and 
a  vendor  to  reclaim  property  obtained  by  appurtenances  under  a  conditior'al  sale  con- 
fraud  is  not  waived  by  the  fact  that  its  tract,  but  made  no  rescission  of  the  contract 
attorney  joined  in  a  petition  to  set  aside  an  or  effort  at  reclamation  before  bankruptcy 
order  of  sale,  and,  without  authority  de-  intervened,  it  could  not  reclaim  the  property 
scribed  the  vendor  as  a  creditor,  but  at  the  on  the  ground  that  the  sale  had  been  in- 
hearing  stated  that  his  client  had  not  decided  duced  by  fraud.  Becker  Co.  v.  Gill  ( C.  C.  A., 
what  it  "  is  going  to  do  yet."  Matter  of  Mid-  Sth  Cir.) ,  30  Am.  B.  E.  429,  206  Fed.  36. 
land  Motor  Car  Co.  (C  C.  A.  7th  Cir.),  37  271.  Matter  of  Marks  &  Co.  (C.  C.  A., 
Am.  B.  E.  364,  234  Fed.  368.  2d  Cir.),  33  Am.  B.^E:  '275,  218  Fed.  453; 

270.  In  re  Appel  Suit  &  Cloak  Co.   (D.  C,  Matter  of  N".  Y.  Commercial  Co.    (C.  C.  A., 
Colo.),  28  Am.  B.  B.  S18,  198  Fed.  322,  hold-  2d  Oir.),  3S  Am.  B.  E.  779,  228  Fed.  120. 
ing  that  the  amendment  of  1910  to  Section  272.  Matter  of  Marks  &  Co.   (C.  C.  A.,  2d 
47a  ('2)  does  not  put  the  trustee  in  the  posi-  Cir.),  33  Am.  B.  R.  275,  218  Fed.  453. 
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ensues  causing  loss  to  the  seller,  proof  of  insolvency  at  the  time  of  the  sale 
is  not  essential.^'^  The  petitioner  has  the  burden  of  showing  the  alleged  fraud, 
and  in  the  absence  of  affirmative  proof  of  such  fraud  the  property  may  not  be 
reclaimed,  although  the  buyer  was  insolvent  and  the  seller  was  ignorant  of  it. 

(5)  Peopeety  sold  subject  to  approval;  eental  co^toracts. —  Where 
machinery  or  other  articles  are  sold  upon  the  condition  that  if  they  are  not 
satisfactory  the  purchaser  may  return  them  and  such  purchaser  prior  to  his 
bankruptcy  expressed  himself  as  dissatisfied  and  declared  that  he  -wo^ld  not 
accept  such  machinery  or  articles,  the  seller  may  reclaim  them,  and  the 
receiver  or  trustee  of  the  bankrupt  purchaser  will  not  be  heard  to  say  that  the 
refusal  of  the  bankrupt  to  accept  was  arbitrary  or  capricious,  fraudulent  and 
in  bad  faith.^''^  Where  goods  were  shipped  with  the  proviso  that  they  were 
to  be  paid  for  as  soon  as  the  goods  were  received  provided  they  were  satis- 
factory, reclamation  will  only  be  allowed  where.it  is  claimed  without  delay.^'^® 


273.  In  re  Bendell  (D.  C,  Ala.),  25  Am. 
B.  R.  698,  1«8  Fed.  81&;  Matter  of  New  York 
Commercial  Co.  (C.  C.  A.,  2d  Cir.),  35  Am. 
B.  R.  779,  228  Fed.  120. 

Reasonable  expectation  of  ability^to  pay. — 
In  case  of  Matter  of  Berg  (Ref.,  Mass.), 
'25  Am.  B.  R.  170,  the  court  dismissed  the 
petition  of  xeelamation  upon  the  proof  that 
the  bankrupt,  w^en  lie  purchased  the  goods, 
had  reasonable  expectations  that  he  would  be 
able  to  pay  for  them  and  did  not  know  that 
he  was  insolvent.  See  also  In  re  Roalawick 
(D.  C,  Mont.),  6  Am.  B.  R.  752,  110  Fed. 
639;  In  re  Davis  (D.  C,  N.  Y.),  7  Am.  B. 
R.  276,  112  Fed.  294. 

274.  Schroth  v.  Monarch  Fence  Co.  (C.  C. 
A.,  6th  Cir.),  3'6  Am.  B.  R.  258,  229  Fed. 
649;  Matter  of  Farmers'  Dairy  Association 
(D.  C,  Cal.),  37  Am,  B.  R.  672,  234  Fed.  118. 

Proof  of  fraud. —  To  entitle  a  vendor  to 
recover  possession  of  the  goods  from  a  third 
person,  to  whom  they  had  been  assigned,  the 
vendor  must  show  that  bankrupt  was  insolv- 
ent at  the  time  of  the  purchase  of  the  goods, 
that  it  concealed  its  insolvency  from  the 
vendor,  and  that  it  intended  not  to  pay  for 
the  goods.  In  re  Aarons  &  Co.  (C.  C.  A., 
2d  Cir.),  2»  Am.  B.  R.  399,  193  Fed.  646. 

In  order  to  entitle  a  vendor  to  rescind  a 
sale  and  reclaim  from  bankrupt's  trustee 
goods  sold  to  the  bankrupt,  upon"  the  ground 
that  the  sale  was  induced  by  fraud,  it  must 
appear  that  the  bankrupt  was  insolvent  at 
the  time  of  the  purchase  of  the  goods,  that 
he  concealed  from  the  vendor  his  insolvency 
which  was  known,  to  him  at  the  time  of  the 
purchase,  and  that  false  and  fraudulenr 
representations  were  made  by  bankrupt  with 
intent  to  deceive  aiid  defraud  the  vendor  and 
to  induce  the  latter  to  deliver  to  him  the 
goods  in  question,  with  the  intent  and  design 
not  to  pay  for  them.  In  re  Marengo  County 
Mercantile  Co.  (D.  C,  Ala.),  29  Am.  B.  R. 
46,  199  Fed.  474. 

Evidence  of  fraudulent  purchase. —  In  a 
proceeding  to  reclaim  certain  property  on  the 
ground  that  the  purchase  was  fraudulent  in 
that  the  purchaser,  now  bankrupt,  was  in- 
solvent and  had  no  reasonable  expectation  of 


being  able  to  make  payment  when  due,  it 
appeared  that  at  the  time  of  the  purchase 
and  delivery  the  bankrupt  was  doing  a  large 
•and  active  business;  that  although  insolvent, 
in  fact,  it  had  excellent  credit  at  a  bank 
which  was  its  principal  creditor;  that  by 
the  bank's  failure,  whicli  was  not  anticipated, 
the  purchaser  was  forced  into  bankruptcy. 
Beld,  on  all  the  evidence,  that  the  bankrupt 
was  not  without  reasonable  expectation  of 
paying  for  the  property  in  question.  Schroth 
V.  Monarch  Fence  Co.  (C.  C.  A.,  6th  Cir.}, 
36  Am.  B.  R.  258,  229  Fed.  649. 

Judicial  notice  will  be  taken  of  the  papers 
on  record  in  a  bankruptcy  case  in  a  proceed- 
ing to  reclaim  property  in  the  possession  of 
the  trustee  in  bankruptcy.  Matter  of  Siegel 
Co.  (D.  C,  Mass.),  3Si  Am.  B.  R.  130,  223 
Fed.  369. 

275.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  221,  note,  123  Fed.  866.  Com- 
pare In  re  Simpson  Mfg.  Co.  (C.  C.  A.,  7th 
Cir.),  12,'  Am.  B.  R.  212,  130  Fed.  307,  in 
which  case  the  evidence  was  considered,  and 
it  was  held  that  there  being  no  complaint 
made  ihat  the  machinery  was  unsatisfactory, 
a  sale  of  the  machinery  was  completed,  and 
that  the  vendor  upon  the  bankruptcy  of  the 
purchaser  was  not  entitled  to  a  return  of 
the  machinery  upon  a  claim  that  it  was 
never  accepted;  In  re  Froelich  Rubber  Refin- 
ing Co.  (D.  C.,  Pa.),  15  Am.  B.  R.  72,  139 
Fed.  201,  holding  that  where  the  contract 
contained  an  option  to  purchase  within  a  pre- 
scribed time,  the  title  to  the  property  only 
passed  to  the  bankrupt  after  such  time  ex- 
pired. 

lease  with  option  to  .purchase.— Where  a 
bankrupt  failed  to  purchase  machinery  .at 
the  end  of  the  term  for  which  he  had  leased 
it  with  the  option  to  purchase,  but  con- 
tmued  to  pay  rent  therefor,  the  lessor  may 
reclaim  the  property  from  the  lessee's  trus- 
tee. McEwen  v.  Totten  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  336,  164  Fed.  837. 

276.  In  re  O'Callaghan  (Ref.,  Mass.),  30 
Am.  B.  R.  97;  Becker  Co.  v.  Gill  (C.  C.  A., 
8th  Cir. ) ,  30'  Am.  B.  R:  429,  206  Fed.  36.      ' 
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So  also  reclamation  should  be  permitted  where  the  bankrupt  was  in  posses- 
sion of  articles  being  manufactured  by  him  under  contracts  requiring  pay- 
ments at  stated  periods  which  had  been  regularly  made,  it  appearing  that  the 
trustee  did  not  intend  to  complete  the  contract  and  deliver  the  completed 
articles.^"  The  question  frequently  arises  where  title  passes  to  the  purchaser 
under  a  contract  whereby  it  is  agreed  to  pay  a  stipulated  amount  as  rental 
for  the  article  sold,  such  amount  to  be  applied  upon  the  purchase  price. 
It  is  generally  held  that  if  the  agreement  provides  for  the  surrender  of  the 
property  at  the  expiration  of  a  designated  term,  or  the  purchase  of  such  article 
at  such  time,  it  does  not  operate  as  a  conditional  sale  but  is  a  bailment  and 
therefore  the  "lessor"  may  reclaim  the  article  upon  the  bankruptcy  of  the 
lessee,  prior  to  the  exercise  of  the  option  to  purchase.^''* 

(6)  Payment  on  deliveey;  stoppage  in  transit. —  Goods  shipped  to  a 
person  who,  prior  to  the  shipment,  had  gone  into  bankruptcy,  may  be  stopped 
in  transit  and  reclaimed  'by  the  shipper;  but  if  the  goods  have  arrived  at 
their  destination  and  the  charges  have  been  paid  by  the  receiver  in  bank- 
ruptcy,^ it  is  too  late  for  the  shipper  to  reclaim  the  goods.^''*  If  personal - 
property  be  sold  upon  the  express  condition  that  payment  be  made  on  delivery, 
and  delivery  is  made  on  the  faith  that  the  condition  will  be  immediately 
performed,  and  payment  is  refused  upon  demand,  title  does  not  pass,  and 
the  seller  may  properly  be  permitted  to  reclaim  the  property.^*"  If  a  contract 
of  sale  under  which  the  bankrupt  was  in  possession  reserved  title  in  the  vendor 
and  permitted  him  to  retake  the  property  upon  failure  of  the  vendee  to  pay 
the  purchase  price,  the  vendor  may  reclaim  the  property,  provided,  of  course, 
the  contract  is  valid  as  against  creditors  under  the  laws  of  the  State  where 
made.^^  If  the  claimant  insists  upon  a  latent  or  undisclosed  title  to  the  goods 
claimed,  in  the  possession  of  the  bankrupt,  the  burden  is  on  him  to  show  his 
title.^  All  of  such  cases  will  depend  for  their  determination  upon  principles 
already  declared  as  to  the  validity  of  contracts  for  the  conditional  sale  of 

277   In  re  McDonald    (D.   C,  Conn.),   14,  cumbered  by  the  conditional  contract.    In  re 

Am    B    R.  797,  136  Fed.  463.  Hutchins  Co.   (D.  C,  N.  Y.),  24  Am.  B.  E. 

278.  Liquid  Carbonic  Co.  v.  Quick   (C.  C.  647,  179  Fed.  864. 

A     3d  Cir.),  25   Am.   B.   R.   394,   182  Fed.  279.  In  re  Allen   (D.  C,  Pa.),  24  Am.  B. 

603      The  provision  in  the  agreement  that  R.   574,   17'8   Fed.   879;    Matter. of   Johnson 

the'article  should  be  "leased"  to  the  bank-  (D.  C,  Ohio),  30  Am.  B.  R.  787;  Matter  of 

nipt   for    a   specified   term    and    a   specified  Nicol   (D.  C,  N.  Y.),  34  Am.  B.  R.  465,  221 

rental   and   that   at   the   expiration   of   the  Fed.   82,  holding,  that  where  goods  shipped 

term  it  should  be  surrendered  to  the  lessor,  after   adjudication   are  received  by  trustee, 

are  the  vndicia  of  a  bailment.     In  re  Tice  .  and  shipper  did  not  attempt  to  stop  them 

(D  C    Pa.)     15  Am.  B.  R.  97,  139  Fed.  52;  in   transitu  or  to  reclaim  them,   he  is  not 

In   re  Morris   (D.  C,  Pa.),   19   Am.   B.   R.  entitled   to    payment   in    full   but   must   be 

422   156'  Fed.  597;' In  re  Norton  (D.  C,  Pa.),  treated  as  other  creditors. 

24  Am.  B.  R.  794,  181  Fed.  901.  280.  Southern  Pine  Co.  v.  Savannah  Trust 

Agreement  to  execute  conditional  sale  con-  Co.   (C.  C.  A.,  5th  Cir.),  15  Am.  B.  R.  618, 

tract— Where    a    creditor    delivered    certain  141   Fed.  802;    In  re  Cattus    (C.   C.  A.,  2d 

nroperty  to  a  bankrupt  on  the  express  under-  Cir. ) ,  26  Am.  B.  R.  34S,  183  Fed.  733. 

standing  at  the  time  of.the  delivery  that  a  281.  Reardon  v.  Rock  Island  Plow  Co.   (C. 

lease  co^ndition^l  sale  contract  should  later  C.  A.,  7th  Ch-.)    22  Am^  ^R.  26    168  Fed. 

be  executed,  such  creditor  is  entitled  to  re-  654;  In  re  Burke   (D C,  Ga.),  22  Am.  B. 

daim    such    property    from    the    bankrupt  R.  69,  168  Fed.  994;  Franklin  v.  Stoughton 

ertaTe    as  it  ?s  of  /o  importance  that  the  Wagon  Co.   (C.  C.  A.,  6th  Cir.),  22  Am.  B. 

cldttionll  sai:  contract  4s  .igned  by  the  R    63    168  Fed.  857;   In  re  Agnew    (D    C 

X'Z^re^eforTh°arthefai:^^a:=      fn^^^^g^tor^Ca^- Cr ', ^Jf!  S.)!^^i 

tUThtrfruStlndt^  a^TheJif  o?      "^^^^   <-  C,  Ga.)-,  22  Am.  B. 
delivery  was  that  the  property  should  be  m-      R.  69,  168  Fed.  994. 
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personal  property.^^  If  delivery  is  made  without  insistence  upon  payment 
and  the  purchaser  retains  possession  without  payment  for  a  considerable  time, 
title  to  the  property  will  vest  in  the  bankrupt,  the  right  of  payment  as  a  con-' 
dition  precedent  having  been  waived.^**  If  partial  payment  is  made  upon  the 
contract  the  court  may,  as  a  condition  to  a  decree  in  reclamation  proceedings, 
direct  the  vendor  to  pay  the  trustee  of  the  bankrupt  vendee  the  amount  of 
such  payment,  less  the  expense  of  repossessing  and  the  cost  of  deterioration.^^^ 

(7)  Peoof  of  identity. —  Identity  is  the  sine  qua  non  of  the  right  of 
possession.  Proof  of  it  is  insisted  on  even  in  the  far  less  important  pro- 
ceeding when  a  consignor  creditor  claims  goods  in  the  hands  of  the  trustee. 
The  court  whose  right  to  possession  is  questioned  can,  it  is  thought,  nay,  in 
the  interest  of  that  pro-rating  which  the  bankruptcy  law  commands,  should, 
insist  on  the  claimant  establishing  identity  by  proof  in  open  court,  with 
right  to  cross-exaiinination  by  the  adverse  party,  before  yielding  that  which 
in  bankruptcy  cases  is  often  more  than  "  nine  points  of  the  law."  ■  This  prac- 
tice is  outlined  in  the  case  cited  in  the  foot-note.^®  In  such  proceedings 
it  is  only  recovery  of  the  identified  articles  which  may  be  had;  as  to  the 
articles  which  have  been  sold  or  disposed  of  by  the  bankrupt,  the  vendor  is 
left  to  his  remedy  as  a  general  creditor,^^'^ 

(8)  Peactice. —  The  practice  has  been  to  refer  a  petition  for  reclamation 
to  a  special  master  and  not  to  the  referee  in  bankruptcy,  although-  the  referee 
may  have  jurisdiction  of  such  proceedings.  This  practice  of  reference  to  a 
special  master  should  be  followed  until  the  Supreme  Court  especially  rules 
that  a  reference  may  be  made  to  the  referee.^**  •  ' 

h.  Eights  of  action. — (1)  Iw  geisteeal. —  Under  subdivision  6  all  "rights 
of  actions  arising  /upon  contracts  or  from  the  unlawful  taking  or  detention 
of,  or  injury  to,"  the  bankrupt's  property^  pass  to  the  trustee.  This  subdi- 
vision is  declaratory  of  the  law.  It  has  been  held  that  a  person  who  has  been 
adjudged  a  bankrupt  and  obtained  his  discharge  cannot  sue  upon,  a  claim 
for  services  upon  a  quantum  meruit,  which  arose  prior  to  the  filing  of  his 
petition,  where  it  appears  that  he  did  not  disclose  the  existence  of  the  claim 
or  any  other  asset,  in  the  bankruptcy  proceedings,  because  of  which  no  trustee 
was  appointed. ^^*  It  seems  that,  after  being  vested  in  the  trustee,  such  rights 
of  action  .may  be  carried  to  judgment  by  the  bankrupt  for  Ms  own  benefit 
after  a  composition  is  confirmed.^®*  It  has  been  held  that  a  trustee  in  bank- 
ruptcy does  not  succeed  to  the  right  which  a  bankrupt  has  under  a  State  law 
to  bring  an  action  for  the  partition  of  real  property  held  in  common.^^^ 

283.  See  discuasion  under  sub-title  "Prop-  where  the  amount  of  its  claim  for  goods 
erty  sold  to  bankrupt  on  condition,"  ante,  sold  by  the  bankrupt  exceeds  the  amount  of 
pp.  1145-1147,  and  notes  thereunder.  the   latter's    payment.      Matter    of    Midland 

284.  Guarantee  Title  &  Trust  Co.  v.  Pirst  Motor  Car  Co.  (C.  C.  A  7th  Oir  )  37  Am 
Nat.  Bank    (C.  C.  A.,  3d  -Cir.),  26  Am.  B.  B.  R.  364,  224  Fed.  368.  '   ' 

E.  85,  185  Fed.  373.  286.  In  re  Coleman  v.  Sherman   (Ref.,  N. 

285.  In    re    Hooven-Owens-Eentschler    Co.       Y.),  8  Am.  B.  R.  763 

(C.  C.  A.,  6th  Cir.),  28  Am.  B.  E.  135,  195  287.  In   re   Eliowieh    (D.   C,  N    Y  )     17 

Fed.  424.  ,  Am.  B.  R.  419',  148  Fed.  464. 

Set-off. — Where  a  vendor  receives  a  check  288.  In  re  Tracy   (C.  C.  A.,  2d  Cir.)     24 

from    his    vendee,    shortly    before    the    lat-  Am.  B.  R.  539,  179  Fed.  366.  '  '' 

ter's    bankruptcy,     in     payment     for    more  289.  Rand  v.  Iowa  Central  Ry.  Co.,  12  Am. 

property  than  actually  delivered,  such  vendor  B.  R.  164,  96  N.  Y.  App.  Div.  413,  89  N.  Y. 

in  a  proceeding  to  reclaim  from  the  trustee  Supp.  212. 

in  bankruptcy  the  proceeds  of  the  sale  of  such  290.  See  Stone  v.  Morris    (Sup.  Jud    Ct.. 

of  the  property  as  had  not  been  resold  by  Mass.),  4  Am.  B.  R.  568,  57  N.  E.  1,002. 
the  bankrupt,  need  not  credit  to  the  trustee,  291.  Hobbs  v.  Frazier  (Sup.  Ct.,  Fla.)    22 

the    payment   received    from   the   bankrupt,  Am.  B.  R.  684,  56  Fla.  796.  '  ' 
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(2)  Actions  foe  pbesonal  injuries;  toets  affecting  peopeety  of 
BANKRUPT. —  Causes  of  actions  for  personal  injuries,  such  as  assault  and 
tattery,  sland^,  seduction  and  the  like,  are  usually  not  assignaible.^^^  -Where 
the  suit  is  to  recover  usurious. interest  paid  by  the  bankrupt,^**  and  money  lost 
in  gaming,^^*  and  perhaps  where  the  gravamen  is  deceit  or  fraud  f^^  so  long  as 
the  suit  pertains  to  the  property  of  the  bankrupt,  the  right  of  action  vests 
in  the  trustee.  This  Subdivision  is  limited  to  rights  of  action  arising  upon 
contract  or  respecting  property  and  does  not  include  an  action  of  tort  for 
personal  injuries.*^®  The  cases  are'  by  no  means  uniform.  The  safe  rule  is 
that -stated  in  the  text:  that  the  trustee  is  vested  with  the  bankrupt's  rights 
of  action  on  contract  and  for  the  unlawful  taking  or  detention  of  or  injury 
to  his  property .^''^  A  trustee  may  sue  for  tortuous  injuries  inflicted  upon  the 
property  of  the  bankrupt  between  the  date  of  the  filing  of  the  petition  and 
the   date   of  the   adjudication.^**     An   action  for   conspiracy,   whereby    the 


Suit  ty  trustee  for  partition  of  real  estate. 
—  Where  a  bankrupt  had  an  undivided  in- 
terest with  others  in  land,  his  trustee  in 
"bankruptcy  may  convey  such  interest  to  a 
purchaser  who  may  thus  become  a  tenant  in 
common  with  ithe  other  owners ;  but  the  trus- 
tee is  not  a  tenant  in  common  as  recognized 
in  partition  proceedings,  but  is  a  trustee  of 
&  tenant  in  common,  and  may  not  bring  and 
maintain  a  suit  for  the  partition  of  real 
estate  in  which  such  'bankrupt  was  tenant  in 
common.  Lindsay  v.  Eunkle  (Sup.  Ct., 
Ohio), "24  Am.  B.  R.  612,  92  N".  E.  489. 

292.  Noonan  v.  Orton,  12  N.  B.  R.  40i5'; 
Beckham  v.  Drake,  8  Mees.  &  W.-  845;  How- 
ard V.  Crowther,  9)  M6es.  &  W.  601 ;  Brewer 
v.  Dew,  11  Mees.  &  W.  625. 

Cause  of  action  for  injury  to  person  or 
reputation. — ■  Under  clause  six  of  this  section 
a  trustee  in  bankruptcy  cannot  be  substituted 
as  plaintiiT  and  continue  the  prosecution  in 
a  suit  to  recover  damages  for  libel  which  had 
been  commenced  by  the'  bankrupt  prior  to 
lis  bankruptcy,  although  the  injuries  to  the 
bankrupt  resulting  from  such  libel  may  have 
been  the  cause  of  his  bankruptcy.  Epstein 
V.  Handverker  (Sup.  Ct,  Okl.),  26* Am.  B.  R. 
712,  116  Pac.  769. 

293.  Tiffany  v.  Boatmen's  Sav.  Inst.,  18 
Wal.  37'5;   Moore  v.  Jones,  23.  Vt.  739. 

Recovery  of  usury .-r-  In  Wheelock  v.  Lee, 
64  N.  Y.  242,  the  trustee  in  bankruptcy  was 
ield  to  have  the  right  to  recover  money 
exacted  usuriously,  but  the  court  based  its 
decision  upon  the  fact  that  independent  of 
the  statutory  right  to  recovery  there  existed 
a  right  to  recover  upon  principles  of  the  com- 
mon law.  In  the  case  of  Wright  v.  First 
Nat.  Bank  of  Greensburg,'  18  N.  B.  R.  87, 
Fed.  'Cas.  18,078,  it  was  held  that  the  right 
of  action  given  iby  the  banking  act  of  the 
United  States  to  recover  back  usurious  in- 
terest was  a  claim  or  debt  passing  to  the 
assignee  in  bankruptcy;  that  while  the  right 
of  action  given'  by  that  act  was  final,  yet 
the  exacting  of  the  usurious  interest  was  in 
its  nature  an  injury  to  the  property  rights 
of  the  bankrupt,  and  that  the  sections  of  the 
bankrupt 'law  must  be  construed  as  giving 
the  trustee  thfe  right  to  sue  for  and  recover 


such  usurious  interest.  But  in  Bromley  v. 
Smith,  Fed.  Cas.  1,922,  5  N.  B.  R.  152,  2 
Biss.  511,  and  in  Nichols  v.  Bellows,  22  Yt. 
5SI1,  'both  commented  upon  in  Wright  v.  First 
Nat.  Bank  of  Greenslburg,  the  right  of  a  trus- 
tee in  bankruptcy  to  recover  usurious  inter- 
est was  denied  upon  the  ground  that  the 
right  given  iby  the  statute  was  in  the  nature 
of  a  right  to  redress  a  personal  injury  done 
to  the  borrower  himself,  and  that,  like  rights 
of  action  for  personal  torts,  it  does  not  pass 
to  the  trustee. 

294.  Meech  v.  Stoner,  19  N.  Y.  26. 

295.  Thus,  In  re  Crockett,  Fed.  Cas.  3,402, 
2  Ben.  514,  it  was  held  that  a  suit  brought 
for  fraudulently  recommending  a  person  as 
worthy  of  trust  and  confidence  is  r^^  a  clairi 
which  vests  as  an  asset  in  the  assignee.  But 
in  Hyde  v.  Tufts,  45  N.  Y.  Super.  Ct.  56,  where 
one  who  afterward  became  a  bankrupt  was 
induced  by  false  representations  to  engage  in 
a  business  'venture  in  which;  by  reason  of 
the  false  representations,  he  incurred  great 
loss,  it  was  held  that  the  cause  of  action 
for  the  fraud  vested  in  his  assignee  in  bank--- 
ruptcy. 

.  296.  Sibley  v.  Nason,  22  Am.  B.  R.  712, 
196  Mass.  1^5,  81  N.  E.  887,  44  L.  R.  A. 
180,  note.  ■ 

297.  Hansen  Mercantile  Co.  v.  Wymf,n,  ' 
Partridge  &  Co.,  22  Am.  B.  R.  877,  105 
Minn.  491,  117  N.  W.  926;  In  re  Harper 
(D.  C,  N.  Y.),  23  Am.  B.  R.  918,  175  Fed. 
412;  In  re  Gay  (D.  C,  Mass.),  25  Am.  B. 
R.  Ill,  182  Fed.  260,  in  which  case  it  was 
held  that  where,  at  the  time  of  bankruptcy, 
an  action  of  tort  was  pending,  which  the 
bankrupts,  who  were  dealers  in  stocks  and 
bonds,  had  brought  to  recover  damages  for 
losses  resulting  from  the  purchase  of  certain 
bonds,  which  they  alleged  they  had  been 
induced  >to  buy  by  false  representations  ma- 
terially affecting  the  value  of  the  bonds,  the 
bankrupt's  right  of  action  was  one  "  arising 
from  injury  of  the  bankrupt's  property  "  so 
as  to  pass,  to  the  trustee  under  clause  six 
of  this  section. 

298.  Arnold  v.   Horrigan    (C.    C.    A.,   6th 
Cir.),  38  Am.  B.  R.  174,  23'»  Fed.  39. 
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plaintiff  was  "  driven  out  of  business  as  a  dealer  in  lumber,"  is  an  action  in 
tort  and  is  not  included  within  the  rule ;  even  though  such  an  action  is  pending 
at  the,  time  of  the  plaintiff's  bankruptcy,  the  right  of  action  does  not  pass  to 
his  trustee. ^^®  But  it  has  been  held  otherwise  as  to  a  right  of  action  for  injuries 
causing  the  death  of  the  bankrupt's  son.^"**  A  claim  for  a  breach  of  war- 
ranty by  the  bankrupt  against  a  third  person  passes  to  the  trustee  as  a  part 
of  the  assets  of  the  estate.^"^  • 

(3)  Actions  by  coRPORATioiirs,  and  against  stockholders,  directors, 
AND  OFFICERS. —  The  right  of  a  trustee  of  a  bankrupt  corporation  to  sue  on 
a  contract  is  co-extensive  with  that  of  the  corporation.  So  that  a  ligit  of 
action  of  a  corporation  to  recover  damages  accruing  because  of  the  misconduct 
or  neglect  of  duty  of  a  corporate  officer  passes  to  the  trustee  of  the  bankrupt 
corporation  5^"^  and  so  also  as  to  recovery  of  unpaid  stock  subscriptions.^"*    If 


299.  Cleland  v.  Anderson,  11  Am.  B.  R. 
605,  66  Net).  276. 

Actioijs  for  conspiracy.— A  trustee  in  bank- 
ruptcy cannot  maintain  an  action  in  tort  for 
conspiracy  in  assisting  a  bankrupt  to  place 
his  property  beyond  the  reach  of  his  creditors 
against  persons  who  are  alleged  to  have  per- 
formed their  acts  of  conspiracy  during  the 
pendency  of  the  bankruptcy  proceedings,  but 
before  the  adjudication  therein,  where  no  al- 
legation is  made  that  any  of  the  defendants 
received  any  portion  of  the  bankrupt's  estate, 
and  the  side  result  of  the  conspiracy  is  to 
turn  the  bankrupt's  property  into  money 
in  his  hands,  for  which  he,  himself,  failed 
to  account  to  the  trustee.  Friedman  v.  Mey- 
ers, 19  ArarB.  E.  883,  30  Ohio  Cir.  Ct.  303. 

300.  Ill  re  Burnstine  (D.  C,  Mich.),  12 
Am.  B.  K.  506,  131  Fed.  828. 

301.  Crouch  v.  Fahl  (Ind.  App.  Ct.),  36 
Am.  B.  E.  929,  113  N.  E.  1009. 

302.  Brent  v.  Simpson  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  813,  238  Fed.  285;  Floyd  v. 
Layton    (No.  Car.  Sup.  Ct.),  38  Am.  B.  E. 

366j  8I9'  s.  E.  ggs. 

Right  of  action  by  corporation  against 
directors  for  neglect  of  duty. —  The  right  of 
action  by  a  corporation  against  its  directors 
for  negligence  or  neglect  of  duty  resulting  in 
a  loss  of  assets,  passes  to  its  trustee  in  bank- 
ruptcy. Evidence  in  such  an  action  examined 
and  held  sufficient  ti  establish  the  liajbility 
of  directors  of  a  mercantile  or  supply  store 
who  were  its  managing  officers.  Bynum  v. 
Scott  (D.  C,  N.  C),  33  Am.  B.  E.  436, 
217  Fed.  122. 

303.  Courtney  v.  Croxton  (C.  C.  A.,  6th 
Cir.),  38  Am.  B.  E.  560;  Matter  of  Common- 
wealth Lumber  Co.  (D.  C,  Wash.),  35  Am. 
B.  R.  202,  223  Fed.  667;  Allen  v.  Grant, 
14  Am.  B.  E.  349,  122  Ga.  5'52;  Thrall  v. 
Union  Maid  Tobacco  Co.,  22  Am.  B.  R.  287, 
54  Ohio  (Law  Bull.  732;  In  re  Eureka  Fur- 
niture Co.  (D.  C,  Pa.),  22  Am.  Br  R.  395, 
170  Fed.  485;  Babbitt  v.  Read  (C.  C,  N.  Y.), 
23  Am.  B.  R.  254,  173  Fed.  712;  Roney  v. 
Crawford  (Sup.  Ct,  Ga.),  24  Am.  B.  R.  63S, 
68  S.  E.  701. 

Under  the  Missouri  statute  the  right  of 
action  against  officers  of  a  corporation  to 
compel  payment  by  them  to  the  corporation 


which  they  represent  and  to  its  creditors,  of 
all  property  which  they  have  acquired  to 
themselves,  or  transferred  to  others,  or  lost 
or  wasted  by  any  violation  of  their  duties 
or  abuse  of  their  powers,  is  a  right  which 
vests  in  the  trustee  of  bankruptcy  of  such 
corporation,  and  which  may  be  dealt  with, 
disposed  of,  sold  or  compromised  by  him 
under  the  direction  of  the  court.  In  re 
Swofford.Bros.  Dry  Goods  Co.  (D.  C,  Miss.), 
24  Am.  B.  E.  282,  180  Fed.  549. 

Right  of  trustee  to  levy  assessment  on 
unpaid  stock  under  New  Jersey  statute. — . 
Section  21  of  the  New  Jersey  Corporation 
Act  provides  that  "where  the  whole  capital 
of  a  Corporation  shall  not  have  been  paid 
in,  and  the  capital  paid  shall  be  insufficient 
to  satisfy  its  debts  and  obligations,  each 
stockholder  shall  be  ?)Ound  to  pay  on  each 
share  held  by  him  the  sum  necessary  to  com- 
plete the  amount  of  such  share,  as  fixed  by 
the  charter  of  the  corporation,  or  such  pro- 
portion of  that  sum  as  shall  be  required  to 
satisfy  such  debts  and  obligations."  Section 
22  empowers  the  directors  from  time  to  time 
to  make  assessments  upon  the  shares  of  stock 
subscribed  for,  not  exceeding,  in  the  whole/ 
the  par  value  thereof.  Held,  that  upon  the 
adjudication  in  bankruptcy  of  a  New  Jersey 
corporation,  not  only  the  title  to  its  prop- 
erty vests  in  the  trustee,  but  also  the  right 
to  exercise  the  powers  of  the  directors,  under 
the  statute,  to  cause  an  assessment  to  be 
made  on  all  its  unpaid  shares  of  stock.  In  re 
Newfoundland  Syndicate  (D.  C,  N.  J  )  2'8 
Am.  B.  E.  119,  196  l<'ed.  443,  affd.  29  Am. 
B.  R.  8i5«,  aOl  Fed.  917. 

Under  the  law  of  Ohio,  where  a  corpora- 
tion upon  its  formation  purchases  the  prop- 
erty, business  apd  good  will  of  a  partnership 
and  assumes  its  liabilities,  turning  over  to 
the_  partners  in  consideration  therefor  shares, 
of  its  capital  stock,  each  partner  will  be  re- 
garded as  an  original  subscriber  for  so  muck 
of  the  stock  as  is  issued  to  him,  and  credited 
on  his  subscription  for  only  the  actual  value 
of  his  interest  in  the  partnership  property 
transferred  to  the  corporation  in  payment  of 
his  subscription,  and  the  balance  left,  after 
applying  this  credit,  will  be  deemed  a  debt 
due  from  him  to  the  corporation,  and,  there- 
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a  right  of  action,  exists  against  the  directors  of  a  bankrupt  corporation,  and 
one  of  the  three  trustees  is  a  director,  the  remaining  trustees  may  sue  all 
the  directors.^"*  The  statutory  right  of  a  creditor  or  stockholder  to  sue  the 
directors  and  officers  for  excessive  indebtedness  or  other  statutory  liability 
does  not  pass  as  an  asset  to  the  trustee  in  bankruptcy  of  the  corporation ;  such 
right  is  e^orceable  as  a  secondary  security  of  the  creditors  or  stockholders 
independently  of  the  bankruptcy  proceedings.®"^  Where  the  right  of  action 
against  officers  or  stockholders  inures  to  a  creditor  under  conditions  prescribed 
in  the  statute  giving  such  right,  the  trustee  of  the  bankrupt  corporation  does  not 
succeed  to  such  right.®"**  But  where  under  a  state  statute  a  stockholder's  liability 
for  the  unlawful  issue  of  stock  may  be  enforced  by  the  corporation,  its  trustee 
in  bankruptcy  may  sue  to  enforce  such  liability.®"^  Where  dividends  were 
paid  to  stockholders -out  of  the  assets  of  a  corporation  to  the  impairment  of 
its  capital,  a  trustee  in  bankruptcy  may  recover  such  dividends  for  the  benefit 
of  the  creditors  who  became  such  after  the  payment  of  such  dividends.®"* 
While  a  corporation  may  not  sue  on  a  purely  personal  tort,  it  may  recover 
damages  for  a  malicious  attachment  of  corporate  property,  and  the  right  of 
action  passes  to  the  trustee  in  bankruptcy  of  the  corporation.®"®  If  the  corpo- 
ration is  a  foreign  corporation  and  because  of  failure  to  comply  with  the 
laws  of  a  State  where  it  was  transacting  business,  its  contracts .  in  such 
State  are  void,  the  trustee  of  such  corporation  cannot  sue  on  such  contracts 
in  the  Federal  courts.®'" 


fore,  corporate  assets,  recoverable  by  the  cor- 
poration's trustee  in  bankruptcy  in  an  appro- 
priate suit  brought  for  the  benefit  of  the 
■bankrupt  estate.  Kiskadden  v.  Steinle  (C. 
C.  A.,  6th  Cir.),  29  Am.  B.  E.  346,  203  Fed. 
376. 

Assessment  of  stock. —  The  district  court 
las  power  to  make  a  preliminary  inquiry  con- 
cerning the  need  to  assess  unpaid  subscrip- 
tions, and  may  authorize  the  trustee  to  make 
such  assessment.  A  mere  order  to  assess, 
however,  does  not  conclusively  determine  that 
the  stockholder  must  pay;  it  does  not  take 
away  his  right  to  prove  that  he  has  already 
discharged  the  obligation,  although  it  does 
prevent  him  from  attacking  the  need  for  an 
assessment  or  the  amount  assessed.  Matter 
of  Stipp  Construction  Co.  (C.  C.  A.,  3d  Cir.), 
34  Am.  B.  E.  333,  221  Fed.  372. 

304.  In  re  Syracuse  Papter  &  Pulp  Co.  (D. 
C,  N.  Y.),  21  Am.  B.  R.  174,  164  Fed.  275. 

305.  In  re  Beachy  &  Co.  (D.  C,  Wis.),  22 
Am.  B.  E,.  538,  170  Fed.  825. 

306.  Courtney  v.  Georger  (D.  C,  N.  Y.), 
34  Am.  B.  E.  517,  221  Fed.  502,  affd.  36 
Am.  B.  E.  20,  228  Fed.  869,  arising  under  a 
Minnesota  statute  prohibiting  the  issue  of 
stock  for  a  less  amount  to  be  actually  paid 
in  than  the  par  value  of  the  stock  frst 
issued,  and  it  was  held,  applying  decisions 
Tinder  the  statute,  that  it  was  for  the  pur- 
pose of  providing  a  remedy  against  stock- 
holders for  creditors  who  had  been  misled 
"by  the  issue  and  such  remedy  was  not  for 
the  benefit  of  the  creditors  generally,  giving 
to  the  trustee  of  the  bankrupt  corporation 
the  right  to  sue. 

Rule  under  New  York  statute- — In  re 
Jassoy    (C.   C.  A.,  2d   Cir.),  23  Am.  B.   E. 


622,  178  Fed.  516,  101  C.  C.  A.  641,  it 
was  held  by  Judge  Lacombe  that  under 
the  stock  corporation  law  of  New  York, 
which  substantially  provides  that  hold- 
ers of  stock  in  a  corporation  for  which 
par  value  has  not  been  paid  shall  be 
personally  liable  to  certain  classes  of  cred- 
itors to  the  extent  of  the  balance  .due  on 
their  stock,  no  claim  or  right  of  action  is 
given  to  the  corporation  against  Such  stock- 
holder, and  furthermore  that  under  such  cir- 
cumstances no  right  of  action  inures  to  tjie 
trustee  in  bankruptcy  of  the  corporation  on 
behalf  of  its  general  creditors  to  compel 
stockholders  to  make  payment  equal  to  the 
par  value  of  the  stock. 

307.  Babbitt  v.  Eead  (C.  C.  A.,  2d  Cir.), 
38  Am.  B.  E.  303,  236  Fed.  42. 

308.  Mackalhv.  Pocock  .(Minn.  Sup.  Ct.), 
38  Am.  B.  E.  680,  161  N.  W.  228.  But  see 
Eatcliflf  V.  Clendenih  (C.  C.  A.,  8th  Cir.),  36 
Am.  B.  E.  561,  holding  in  effect  that  if  the 
corporation  was  solvent  when  the  dividends 
were  paid  and  the  stockholders  received  them 
in  good  faith,  the  creditors  are  not  entitled 
to  recover  such  dividends. 

309.  Hanson  Mercantile  Co.  v.  Wyman, 
Partridge  &  Co.,  22  Am.  B.  E.  877,  105  Minn. 
491,  117  N.  W.  926. 

310.  Thomas  v.  Birmingham  Ey.,  L.  &  P. 
Co.  (D.  C,  Ala.),2P  Am.  B.  E.  162,  195  Fed. 
340,  holding  that  in  such  case,  si-  e  the  stat- 
utory prohibition  is  directed  against  the  per- 
formance, as  well  as  the  making  of  the  con- 
tracts, no  action  can  be  maintained  upon  im- 
plied contract  or  upon  a  quantum  meruit; 
nor  does  the  fact  that  the  contracts  had  been 
performed  bv  bankrupt,  prevent  the  inter- 
position of  the  defense  of  illegality. 
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IV.  BURDENSOME  AND  EXEMPT  PROPERTY. 

a.  Burdensome  property  and  contracts. — (1)   In  general. —  Tlie  statute  is 
silent  respecting  burdensome  property.     The  English  law  goes  into  this  sub- 
ject with  considerable  particularity,   the  trustee  there  being  given  twelve 
months  in  which  to  elect  to  claim  or  disclaim  onerous  property.^^^    The  general 
rules  phrased  into  that  law  are,  however,  doubtless  also  the  law  in  this  country. 
Thus,  it  is  well  settled  that  trustees  in  bankruptcy  are  not  bound  to  accept 
property  which  is  onerous  and  unprofitable,  and  which  will  burden,  rather 
than  benefit,  the  estate.^^^    A  trustee  is  not  obliged  nor  is  it  his  duty  to  accept 
title  to  property  that  he  considers  worthless,  and  his  opinion  may  be  based 
on  the  fact  that  assertion  of  ownership  may  involve  a  lawsuit  of  uncertain 
outcome.^^^      The  doctrine  has  been   applied  where  property   is   mortgaged 
beyond  its  value,  in  which  case  the  court  may  direct  that  the  property  be 
released  and  surrendered  to  the  mortgagee  upon  such  conditions  as  it  ma,y 
deem  just.^"     The  question  is- not  one  of  jurisdiction  or  of  right,  but  of 
discretion.^^^     The  doctrine  has  no'  application  to  property  which  the  bank- 
rupt has  concealed,  and  of  the  existence  of  which  the  trustee  has  no  knowledge, 
and  has  not  therefore  had  the  opportunity  to  make  an  election.^^®     If  ,the 
trustee  files  a  disclaimer,   and  the  property  is  rejected,   the  bankrupt  may 
reassert  his  title  to  the  property  and  take  possession  thereof.*" 

(2)  Exectttoey  coittkacts  and  leases. —  Trustees  in  bankruptcy  are 
not  bound  to  adopt  the  executory  contracts  and  the  leases,  or  otherwise  step 
into  the  shoes  of  the  bankrupt,  if,  in  their  opinion,  it  would  be  unprofitable 
and  undesirable  to  do  so;  and  they  are  entitled  to  a  reasonable  time  to  elect 
whether  to  accept  such  contracts  and  leases  or  to  repudiate  them.*^^  In  the 
execution  of  their  trust  they  are  confronted  at  the  outset  with  the  duty  of- 
electing  whether  to  assume  an  existing  executory  contract,  continue  its  pei^ 
formance,  and  ultimately  dispose  of  it  for  the  benefit  of  the  estate  or  to 
renounce  it  and  leave  the  injured  party  to  such  legal  remedies  for  the  breach, 
as  the  case  affords.  If  they  elect  to  assume  such  a  contract,  they  are  required 
to  take  it  cum  onere,  as  the  bankrupt  enjoyed  it,  subject  to  all  its  provisions 
and  conditions,  in  the  same  plight  and  condition  that  the  bankrupt  held  it.*^* 

311.  Eng.  Act  of  1883,  §  5'5,  aa  amended  317.  Smith  v.  Wahl  (N.  J.  Ct.  or  Errors 
by  Act  of  1890,  §  13.  &  App.),  37  Am.  B.  R.  157,  97  Atl.  261. 

312.  MoCarty  v.  Light,  155  N.  Y.  App.  Rejection  by  trustee;  title  revests  in  bank- 
Div.  36,  33  Am.  B.  E.  883,- 139  N.  Y.  Supp.  rupt.— When  a  trustee  in  bankruptcy  reiects 
853;  People's  Nat'l  Bank  v.  Maxson  (Sup.  any,  part  of  the  bankrupt's  assets  because 
Ct.,  Iowa),  33  Am.  B.  R.  765,  150  N.  W.  601.  their  acceptance  would  be  a  burden  to  the 

313.  Greena'l  v.  Hersum  (Mass.  Sup.  Ct.),  estate,  such  action  is  final,  and  the  title 
34  Am.  B.  R.  20,  107  N".  E.  941 ,'  Hardcastle  thereto  remains  in  the  bankrupt,  unless  the 
V.  National  Clothing  Co.  (Tenn.  Sup.  Ct.),  Federal  court  shall  compel  another  course 
38  Am.  B.  R.  719,  191  S.  W.  524.  and  the  trustee,  having  rejected  any  part  of 

314.  Equitable  Loan  &  Security  Co.  v.  Moss  the  bankrupt's  estate,  is  divesteii  of  any  suf- 
&  Co.  (C.  C.  A.,  5th  Cir.),  11  Am.  B.  R.  Ill,  ficient  title  upon  which  to  rest  an  action  in 
125  Fed.  609';  In  re  Jersey  Island  Packing  trover  for  the  conversion  of  such  assets  by 
Co.  (C.  C.  A.,  9th  Cir.),  14  Am.  B.  R.  689,  the  bankrupt  or  his  assigns.  Mesirovv  Innis 
138  Fed.  625;  In  re  Zehner  (D.  C,  La.),  27  Speiden  &  Co.  (N.  J  SuiJ  Ct  )  37  Am 
Am.  B.  R.  536,  193  Fed.  7'87;  Matthews  &  B.  R.  201,  97  Atl.   160. 

Sons  V.  Webre  Co.    (D.  C,  La.),  32  Am.  B.  318.  United  States  Trust  Co    v    Wabash 

R.  180',  213  Fed.  396.  Ey.,  150  U.  S.  287,  37  L.  Ed.  1085    14  Sun 

315.  In  re  Cogley  (D.  C,  Iowa),  5  Am.  Ct.  86;  Matter  of  Otis,  101  N  Y  580  <! 
B.  R.  731,  107  Fed.  73;  In  re  Ddllard,  Fed.  N.  E.  571.  '^  •<■  i.  omi,  o 
Cas.  3,912.  319.  Atchison,   etc..  Railway  Co    v    Hnr- 

316.  First  Nat.  Bank  v.  Lasater,  196  U.  ley  (C.  C.  A.,  8th  Cir.)  18  Am  B  R  Wfi 
6.  115,  13  Am.  B.  E.  ms,  49  L.  Ed.  408,  153  Fed.  503.  Compare  GlennyV\anffdon 
25  Sup.  Ct.  206.  98   U.   S.   20,   25  t!.   Ed.    43  ;^Sparhawk  v.' 
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This  doctrine  is  frequently  applied  in  case  of  leases. ^^^  The  trustee  takes 
title  to  a  lease  only  in  case  he  elects  to  accept  it ;  the  property,  therefore,  which 
may  be  said  to  pass  immediately  to  the  trustee  is  not  the  lease  itself  but  the 
option  of  accepting  it/*^^  If  a  lease  is  accepted  by  the  trustee,  he  is  not 
prevented  from  selling  the  same  under  an  order  of  the  court,  by  a  clause  con- 
tained in  the  lease  providing  that  the  tenant  shall  not  sublet  or  assign  without 
the  consent  of  the  landlord.^^^  Where  a  bankrupt  is  vendee  under  an  execu- 
tory contract  for  the  sale  of  land  the  referee  has  power  at  the  instance  of  the 
bankrupt's  creditors  to  direct  the  trustee  to  execute  a  formal  release  and , 
surrender  of  the  bankrupt's  right  to .  performance  of  such  contract.^^^  But 
it  has  been  ruled  that  a  referee  under  the  bankruptcy  act  is  not  vested  with 
power  to  order  the  trustee  to  specifically  perform  a  contract  of  the  bankrupt. 
Hence,  he.  has  no  power  to  make  an  order  directing  the  trustee  to  make  a 
deed  of  the  interest  of  the  bankrupt  in  certain  property  now  in  the  possession 
of  the  proposed  devisee.  ^^* 

(3)  Peactice. —  This  is  simple.  The  trustee,  if  satisfied,  after  appraisal 
or  even  on  an  independent  investigation,  that  some  or  all  of  the  property 
which  has  vested  in  him  is  of  no  value  or  will  be  a  charge  on  the  estate, 
should. file  a  report  to  that  effect  and  ask  for  instruction.  The  referee  may, 
it  is  thought,  act  without  calling  a  meeting'  of  creditors  or  even  submitting 
the  application  to .  a  pending  meeting ;  but  safe  practice  suggests  that  the 
creditors  be  consulted  and  their  wishes  observed.  If  the  trustee  is  instructed 
to  disclaim  the.  property  as  onerous,  an  order  should  be  entered  to  that  effect. 
This  in  effect,  revests  the  title  in  the  bankrupt. ^^®  Leases  should  be  accepted 
or  disclaimed  promptly ,^^®  but  a  continuance  in  possession  will  not  usually  be 


Yerkes,  142  U.  S.  1,  35  L.  Ed.  915,  12  Sup. 
Ct.  104;  In  re  Scheermann,  2  N.  B.  N.  Rep. 
118,  and  cases  cited.  See  also  "Supplement- 
ary Forms,"  post. 

The  trustee  is  not  bound  to  take  property 
which  may  involve  him  in  litigation.  Old- 
mixon  T.  Severance,  18  Am.  B.  R:  823,  117 
N.  Y.  App.  Div.  921,  104  N.  Y.  Suppi  1042. 
A  trustee  is  not  bound  to  accept  and  com- 
plete contracts  _  made  by  the  bankrupt,  but, 
if  he  undertakes  to  do  so,  he  is  subject,  to 
all  the  conditions  imposed  by  the  contract 
upon  the  bankrupt.  In  re  Belong  Furniture 
Co.  (D.  C,  Pa.),  2&  Am.  B.  R.  469;  In  re 
Davis  (D.  C,  N.  Y.),  25  Am.  B.  R.  1,  180 
Fed.  148. 

320.  For  instance  see  Baldwin  on  Bank- 
ruptcy (8th  ed.),  pp.  281-291,  and  General 
Rule  (Eng.),  320;  also  numerous  cases  in 
this  country;  Matter  of  Frazin  &  Oppenheim 
(D.  C,  N.  Y.),  23.  Am.  B.  R.  289,  174  Fed. 
713;  In  re  Rubel  (D.  C,  Wis.),  21  Am.  B. 
R.  566,  166  Fed.  131,  holding  that  a  trustee 
has  a  reasonable  time  after  his  appointment 
to  determine  whether  he  will  adopt  a  lease 
as  an  asset  of  the  estate,  and  offer  the  same 
for  sale,  or  whether  he  will  ignore  it  entirely. 

Title  of  trustee  as  against  landlord  of 
bankrupt  fanner. — Where  the  owner  of  a 
farm  and  ■Hie  stock  thereon  rented  the  same 
for  a  term  of  years  at  a  cash  rent,  expressly 
reserving  title  to  the  earnings  of  the  stock 
and  to  the  hay  and  fodder,  not  as  security 
for  the  payment  of  the  rent,  but  to  .insur<? 
the  preservation  of  the  stock,  and  the  tenant 
went  into  bankruptcy  before  the  expiration 


of  the  lease,  having  paid  the  rent  up  to  said 
date,  and  surrendered  possession  to  the 
owner,  who  sold-  the  stock,'  hay  and  fodder, 
the  trustee  in  bankruptcy,  not  having  as- 
sumed the  lease,  cannot  recover  the  proceeds 
of  the-  sale  from  the  owner.  Matter  of  Place 
(D.  C,  N.  Y.),  36  Am.  B.  R.  426,  224  Fed. 
7T8. 

321.  Matter  of  Frazin  &  Oppenheim  (C. 
C.  A.,  2d  Cir.),  24  Am.  B.  E.  903,  183  Fed. 
28;  Matter  of  Roth  &  Appel  (C.  C.  A.,  2d 
Cir.),  24  Am.  B.  R.  588,  1«1  Fed.  667;  Mat- 
ter of  Sherwoods,  Inc.  (C.  C.  A.,  2d  Cir.), 
31  Am.  B.  R.  769,  210  Fed.  754;  In  re  Sap- 
insky  (D.  C,  Ky.),  30  Am.  B.  R.  416,  206 
Fed.  523. 

322.  Gazlay  v.  Williams,  210  U.  S.  41, 
20'  Am.  B.  R.  18,  28  Sup.  Ct.  687,  52  L.  Ed. 
9S0;  In  re  Gutman  (D.  C,  Ga.),  28  Am.  B. 
R.  643,  197  Fed.  472,  holding  that  although 
such  a  lease  contains  the  prdinary  covenant 
against  subletting  or  assignment,  its  transfer 
from  the  tenant  to  his  trustee  in  bankruptcy, 
by  operation  of  the  bankruptcy  la-v,  does  not 
avoid  the  lease,  but  it  may  be  sold  for  the 
benefit  of  creditors. 

323.  Kenyon  v.  Mulert  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  184,  184  Fed.  825. 

324.  Dreyer  v.  Perkins  (C.  C.A.,  5th  Cir.), 
33  Am.  B.  n.  232,  217  Fed.  889. 

325.  'Sessions  v.  Romandka,  145  U.  S.  29, 
36  L.  Ed.  609,  12  Sup.  Ct.  799. 

32G.  Kenyon  v.  Mulert  (C.  C.  A.,  3d  Cir.), 
26  Am.  ;B.  R.  184,  184  Fed.  825;  Matter  of 
Sherwoods,  Inc.  (C.  C.  A.,  2d  Cir.),  31  Am. 
B.  R.  769,  210  Fed.  754. 
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construed  an  election  to  accept  the  burdens  and  obligations  of  the  lease. ^^^ 
Another  method  of  disposing  of  burdensome  property  is  to  sell  it  at  a  meeting 
of  creditors  called  foi  that  purpose.  This  is  often  done  at  final  meetings,  and 
sometimes  at  the  instance  of  lien  creditors,  who  thereby  get  title  without  the 
usual  delays  and  costs  attending  foreclosures  and  judicial  sales. 

b.  Exempt  property.— (1)  In  general. —  The  trustee  does  not  take  title 
to  property  exempt  by  the  law  of  the  State,  but,  until  the  exempt  property 
is  set  off,  has  possession.^^^  The  reference  to  exemptions  in  this  section  does 
not  show-  an  intent  to  require  a  claim  for  an  exemption  to  be  made  prior  to 
adjudication. ^^^  The  trustee  takes  no  title  to  exempt  property;  the  right  to 
exemption  is  to  be  determined  as  of  the  date  of  the  adjudication.^^"  This 
subject  has  been  fully  considered  elsewhere.*^^ 

(2)  Conflict.  BETWEEW  §  6  and  §  70-a  (5)  as  to  eights  of  eeneficiaeies 
TTNDEE  LIFE  INSUEANCE  POLICIES. —  The  proviso  clause  in  subdivision  (5)  has 
already  been  often  considered  by  the  courts.  It  was  doubtless  inserted  to 
prevent  the  hardship  which  might  result  to  beneficiaries  of  life  insurance 
policies  did  the  latter  pass  to  the  insured's  trustee  absolutely.  In  effect,  the 
bankrupt  may  retain  the  advantage  which  years  of  premiums  may  have  given 
him,  provided  he  pays  or  secures  to  the  estate  the  cash  surrender  value  of  the 
policy. ^^^  The  practice  is  sufficiently  indicated  by  the  words  of  the  statute. 
But  the  question  generally  discussed  is  whether,  since  most  of  the  States 
declare  life  insurance  policies  exempt,  the  clause  here  is  subject  to  §  6,  or 
a  limitation  on  it.  The  Supreme  Court  has  now  declared  that,  the  provisions 
of  this  section  do  not  apply  to  life  insurance  policies  which  are  exempt  under 
a  State  law;  as  to  such  policies  the  State  law  must  control  regardless  of 
whether  they  had  a  cash  surrender  value.^^*    A  bankrupt  does  not  waive  his 

327.  See  discussion  under  Section  Seven-  332.  In  re  Moore  (D.  C,  Tenn.),  23  Am. 
teen  of  this  work.     In  Matter  of  Frazin  &       B.  R.  109,  173  Fed.  679. 

Oppenheim   (C.  C.  A.,  2d  Cir.),  24  Am.  B.  Necessity  for  notice  to  bankrupt. —  Notice 

E.  903,  183  Fed;  28.  to  a  bankrupt  to  redeem  life  insurance  poli- 

328.  McKenney  V.  Cheney  (Sup.  Ct.,  Ga.),  cies  after  ascertaining  their  cash  surrender 
11  Am.  B.  R.  54,  45  S.  E.  433;  In  re  Castle-  value,  is  not  required  by  section  70-a  of  the 
berry  (D.  C,  Ga.),  16  Am.  B.  R.  159,  143  Bankruptcy  Act,  but  the  burden  of  taking 
Fed.  1018;  In  re  Sullivan  (B.  C,  Iowa),  16  advantage  of  the  privilege  therein  granted 
Am.  B.  R.  87,  142  Fed.  620;  In  re  Bender  is  upon  the  bankrupt  himself.  Pittrbure 
(Ref.,  Ohio),  17  Am.  B.  R.  895;  In  re  Bailey  etc..  Packing  Go.  v.  Shrope  (D.  C  Pa  )  Si 
(D.  C,  Utah),  24  Am.  B.  R.  201,  176  Fed.  Am.  B.  R.  122.  '  ■'. 
628;  Pincus  v.  Meinhard  &  Bro.  (Sup.  .Ct.,  333.  Holden  v.  Stratton,  198  U  S  20" 
Ga.),  32  Am.  B.  R.  123,  77  S.  E.  82,  citing  14  Am.  B.  R.  94,  49  L.  Ed.  1018,  25  Sup  Ct 
Collier  on  Bankruptcy  (9th  ed.),  1029.  656,  revg.   7  Am.  B.  R.   615,   113   Fed    141  ■ 

329.  In  re  Fisher  (D.  C,  Va.),  15  Am.  Steele  v.  Buel  (C.  C.  A.,  8th  Cir.),  5  Arr 
B.  R.  652,  142  Fed.  205.  B.  R.  165,  104  Fed.  968,  revg    3  Am    B    R 

330.  In  re  Seydel  (D.  C,  Iowa),  9  Am.  549,  98  Fed.  78.  See  also  explaining  effect  of- 
B.  R.  255,  118  Fed.  207;  Chicago,  B.  &  Q.  proviso,  Hiscock  v.  Mertens,  205  U.  S  202 
R.  R.  Co.  V.  Hall,  229  U.  S.  511,  30  Am.  }l  -^^^  ^-  ^-  484,  51  L.  Ed.  771,  27  Sup! 
B.  R.  619,  57  L.  Ed.  1306,  33  Sup.  Ct.  885;  p*;  488-  The  following  cases  are  opposed  to 
Matter  of  Fletcher  (Ref.,  Ohio),  16  Am.  B.  ,  ?  doctrme:  In  re  Lange  (D.  C,  Iowa), 
R.  491;  In  re  Letson  (C.  C.  A.,  8th  Cir.),  IrT^  ^-  R-  189.  91  Fed.  361;  In  re  Scheld 
19  Am.  B.  R.  506,  157  Fed.  78;  In  re  Judson  i^\  ot^'V  9x,^-''  ^  ^™-  ^-  ^'  102,  104 
(C.  C.  A.,  2d  Cir.),  27  Am.  B.  R.  704,  192  7  aW,  S'  ^  ZT^f}'^'^  ^f'  °-  ^'^  ''^^  ^ir.). 
Fed.  834;  Matter  of  Vouhee  (D.  C,  Wash.),  '  t^' J?'  ^-  ^*°'  ^^^  ^^d.  189. 

38  Am.  B.  E.  799,  238  Fed.  422;   Drees  v.  lift  i,,if "°!,!f*V  ?*?*? '^'''l''  provides  that 

Armstrong   (Iowa  Sup.  Ct.),  38  Am.  B.  R.  n^^  X  l?,!^^^       + ''^t  ^^^^^^  °"  ^'^ 

737,  161  N.  E.  40;  wLrs  v.  Hedgpeth  (No.  w^ow  and  next  o7ti*°  }^^  ^'1'\  °l  i^ 

Car   Sun   Ct  1     ^»  Am    E    R    707    on  S    F  ITli'ow  and  next  of  km,  does  not  affect  the 

bar.  &up.  Ct.),  3S  Am.  a.  K.  707,  90  S.  E.  title  of  his  trustee  in  bankruptcy  to  the  sur- 

3^1.  See  in  §  6,  ante.  And  compare  §§'  2  exempVon  ?^  the\ankruDt'*°''ln"°r/M  '" 
(11)  and  47-a  (11);  also  Gener'al  Order  (D.  l,  Tenn  ) ,  23  Am^T  R.  /09  173  F°e" 
AVil.  679.  ' 
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right  to  exemptions  of  life  insurance  policies  by  listing  them  in  his  scliedules, 
and  showing  that  they  have  been  assigned  as  security  for  an  amount  greater 
than  their  surrender  value.^^*  To  policies  which  are  so  exempt  §  6  applies; 
this  is  so  since  the  opening  clause  of  the  section  vests  the  irustee  with  the 
bankrupt's  title  except  as  to  "property  which  is  exempt."  This  qualification 
necessarily  controls  all  the  enumerations,  and  therefore  excludes  exempt 
property  from  all  the  provisions  contained  in  the  respective  enumerations. 
It  controls  the  proviso  as  well  as  other  parts  of  the  section  and  makes  the 
life  insurance  policiesjw'hich  are  exempt  by  State  statute  subject  in  all  respects 
to  the  provisions  of  §'^. 

(3)  Title  vests  subject  to  chaege  foe  support  of  widow  and  minoe 
CHiLDEEN. —  The  trustee's  title  is  also  subject  to  the  condition  that  if  the 
bankrupt  dies  during  the  pendency  of  the  proceedings,  the  widow  and  children 
are  entitled  to  receive  the  allowance  given  them  by  the  laws  of  the  State  of  the 
bankrupt's  residence. ^^^ 

V.  APPRAISERS  AND  APPRAISAL. 

a.  In  general. —  The  only  reference  to  appraisers  occurs  in  subsection  b. 
The  words  seem  to  require  the  appointment  of  appraisers  in  every  ease.^^® 
At  the  same  time,  it  is  not  thought  that  this  is  so  far  jurisdictional  as  to  make 
defective  a  title  sold  by  a  trustee  without  appraisal.  Three  appraisers,  not 
two  or  one,  must  be  appointed.  They  must  be  disinterested;  this  excludes 
creditors  and  all  other  persons  having  an  interest  in  the  proceeding. ^^'^  The 
appointment  may  be,  in  fact,  usually  is,  made  by  the  referee.  Their  fees 
are  discretionary,  the  statute  being  silent,  and  are  fixed  in  some  districts  by 
general  rule,  in  others  by  order  in  each  case.  They  are  usually  in  the  form 
of  a  per  diem,  and  are  moderate  rather  than  large. ^^®  Inasmuch  as  the 
appraisal  is  often  the  kqgito  the  administration  of  asset  cases  and  knowledge 
of  the  percentage  of  cost  price  used  in  getting  at  values  essential  to  bidders 
and  court  alike,  one  of  the  appraisers  should  be  selected  and  serve  as  the 
representative  of  Ifhe  referee.  Such  a  practice  will,  it  is  thought,  cheek  col- 
lusive bidding  and  inadequate  prices  at  subsequent  sales.  It  has  been  held 
that  the  prevailing  cost  to  the  trade  should  be  adopted  as  the  actual  valu?.^'* 
An  official  appraiser  of  a  bankrupt  estate  is,  as  a  matter  of  law,  incapable  o^^ 
purchasing  the  property  of  the  estate  prior  to  the  filing  of  his  appraisal.''*'' 

334.  King  v.  Miles  (Miss.  Sup.  Ct.),  34  Lessee  of  bankrujit  as  appiaiser. — A  lessee 
Am.-B.  R.  93,  67  So.  182.                                          of  a  portion  of  the  property  of  a  bankrupt 

335.  Hull  V.  Dicks,  235  U.  S.  584,  34  Am.       under   p   mining  lease,  executed   more  th,an 

B.  R.   1,  59  L.  Ed.  372,  35  Sup.  Ct.   152.  ,  four  months  before  the  petition  in  bankruptcy 

336.  Necessity  of  appraisal.  — While  the  was  filed,  and  requiring  work  to  be  done  and 
want  of  an  appraisal  does  not  necessarily  in-  royalties  to  be  paid,  not  shown  to  have  an 
validate"  a  sale  by  trustee  of  property  of  a  interest  in  the  bankruptcy  proceedings  or  in 
bankrupt's  estate,  and  a  sale  for  a  reason-  the  sale  of  the  property,  is  not  disqualifie:! 
able  price  without  appra'sal  may  be  con-  as  an  appraiser  under  section  70-b  of  the 
firmed,  yet,  if  the  price  is  wholly  inadequate  Bankruptcy  Act.  Clark  Hardware  Co.  v. 
the  sale  will  not  be  allowed  to  stand.  In  Sauve  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
such  a  case,  the  purchaser  may  return  the  674,  "220  _  Fed.  102. 

property  and  recover  the  purchase  "price  with  338.  In   re  Fiddler   &  Son    (D.    C.,   Pa.), 

interest.       Matter     of    Monsarrat     (D.    _C.,  23  Am.  B.  R.  16,  172  Fed.  632,  holding  that 

Hawaii),  25  Am.   B.  R.   820,   3  U.   S.  Dist.  the  trustee  must  justify  by.  special  circum- 

Ct.  Hawaii,  641.  stances   the   payment  of  more  than   $5   per 

337.  Matter  of  Columbia  Iron  Works   (D.  day  as  fees  to  appraisers. 

C,  Mich.),  14  Am.  B.  R.  526,  142  Fed.  234,  339.  In  re  Prager    (Ref.,  Col.),  8  Am.  B. 
in  which  case  it  was  held  that  the  appoint-       R.  358. 

ment   of   an   appraiser  upon   the   suggestion  340.  Matter  of  Frazin  &  Oppenheim  ( C.  C. 

of  %  creditor  was  not  necessarily  void.  A.,  2d  Cir.),  24  Am.  B.  R.  598,  181  Fed.  307, 
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b.  Practice. —  In  no-asset  cases  appraisers  are  not  needed,  or  often  appointed. 
In  asset  cases,  their  appointment  should  be  moved  at  the  first  meeting  of 
creditors.  Where  possible,  the  wishes  of  the  creditors  should  be  consulted 
as  to  their  choice.  '  The  appointment  is  evidenced  by  an  order. ^*^  An  oath  of 
office  must  be  taken.^'*^  /The  appraisal  should  be  made  as  soon 'as  possible; 
no  notice  to  creditors  or  parties  in  interest  is  required.  It  has  been  said  that 
an  appraisal  should  be  general  rather  than  special,  only  such  particularity 
being  given  as  v^ill  be  sufficient  to  reasonably  identify  the  property  in  char- 
acter and  quantity,  and  give  a  fair  idea  of  its  value.^*^  When  made,  it  is~- 
redu.ced  to  writing,^**  signed  by  the  appraisers,  and^led  -with  the  referee. 
With  it,  should  be  filed  affidavits  of  the  number  of  days  actually  spent  by  each, 
appraiser;  this  for  the  guidance  of  the  referee  in  fixing  the.  fees.^*^ 

VI.  SALES  OF  PROPERTY. 

a.  In  general. —  Subsection  b  also  provides  for  the  sale  by  the  trustee  of  the 
bankrupt's  real  and  personal  property.  The  subject-  of  sales  is  largely  con- 
trolled either  by  rules  or  by  the  order  of  the  court  in  each  case.  Here  the 
present  law  differs  materially  from  that  of  1867.  The  latter,  especially  after 
the  amendments  of  1874,  regulated  sales  with  much  particularity.^*®  Subject 
to  the  statute  and  General  Orders  XXI  and  XXIII  interpreting,  it,  the 
assignee  (trustee)  then  had  a  large  discretion  as  to  sales.  Cases  under  that 
law  should,  therefore,  be  cited  with  caution.  The  present  statute,  after,  in 
general  words,*'*''^  conferring  jurisdiction  on  courts  of  bankruptcy  to  convert 
estates  into  money  and  distribute  them,  and  charging  this  duty  on  the 
trustee,^*®  limits  the  latter's  powers  by  the  words  "under  the  direction  of 
the  court,"  in  §  70-b,  and  then,  as  to  sales,  provides  that  the  same,  when 
practicable,  shall  be  made  subject  to  the  approval  of  the  court;  indeed,  that 
no  sale  at  less  than  75  per  cent,  of  the  appraised  vWue  shall  be  made  without 
such  approval.^**  This  subsection  and  the  one  that  follows  are,  other  than  those 
in  §  58-a  (4),  the  only  words  of  the  present  statute  having  to  do  with  the 
reduction  of  a  bankrupt's  property  into  money.  Thus,  the  only  statutory 
check  on  absolute  discretion  is  that  creditors  are  entitled  to  notice  of  all  pro- 
posed sales.  This  latter  restriction  is,  as  we  have  seen,  nnfortimate.  The 
subject  is,  however,  one  of  practice  rather  than  law.  This  is  recognized  in 
General  Order  XVIII  and  the  numerous  special  rules  regulating  sales  in  the 
different  districts. 

b.  Practice  on  sales;  conduct  of  sales.— (1)  Iiif  geneeal, —  It  will  be  seen 
that  a  trustee  has  the  option  (1)  of  disclaiming  the  banki-upt's  property,  or 
(2)  of  selling  it.    If  the  latter,  (a)  he  may  sell  it  immediately  without  notice, 

holding  that  under  the  rule  of  equity  that  344.  Porra  No.  13. 

no  person  can  be  permitted  to  purchase  an  345.  See   generally    1    N.   B.   N.    179     and 

interest  in  property  and  hold  it  for  his  own  Rule    13,    Erie    Co.     (N.    Y.)     District   in    1 

benefit  where  he  has  a  duty  to  perform  in  N.  B.  N.   114.     Compare  also  In  re  Grimes 

relation  to  such  property  which  is  inccinaist-  (D.  C,  N.  Car.),  2  Am.  B.  E.  730,  96  Fed. 

ent  with  the  character  of  a  purchaser  on  his  529;   In  re  Jamieson    (Ref.,  R.   I.),   6  Am. 

own  account  and  for  his  own  individual  use,  B.  R.   601. 

an  official  appraiser  of  a  bankrupt  is  inca-  346.  See  "Analogous  Provisions"  at  head 

pable  of  purchasing  the  property  whicli  he  of  this  section. 

has  appraised.  347.  Bankr.  Act,  §  2  (7). 

341.  Form  No.  13.  348.  Bankr.    Act,   j   47-a    (2). 

342.  Id.  349.  Matter  of  Monsarrat  (D.C.,  Hawaii), 

343.  In  re  Gordon  Supply,  etc.,  Co.  (D.  25  Am.  B.  R.  820,  3  U.  S.  Dist.  Ct.,  Hawaii, 
C,  Pa.),  13  Am.  E.  R.  352,  133  Fed.  798.  641.                                                           ' 


§  TO-b.] 


Sales  of  Peopbety. 


1167 


if  it  be  perishable,  in  which  ease  the  practice  is  indicated  in  Form  No.  46  f^ 
(6)  he  may  sell  it  at  public  auction  on  notice  using  Form  JSTo.  42;^°^  or 
(c)  he  may  sell  it  at  private  sale''"^  under  General  Order  XVIII  (2)  with 
or  without  notice,  as  the  court  shall  direct,^^^  in  which  case  Form  No.  45, 
modified  to  fit  the  facts,  should  be  used;  or  (d)  he  may  sell  it  subject  to  liens, 
when  the  practice  is .  not  unlike  that  on  a  sale  ^of  unincumbered .  property, 
though  Form  No.  44  should  be  used;  or  (e)  he  may  sell  it  clear  of  liens,  for 
which  no  form  is  provided  but  to  which  Form  No.  44,  with  the  additional 
recitals  and  directions  indicated  in  the  last  paragraph,  may  be  adapted,  or 
{/)  he  may  redeem  it  from  liens,  aS|provided  in  General  Order  XXVIII, 
in  which  event  Form  No.  43  should  be  used;, or  (g)  he  may  sell  unconverted 
assets  as  a  part  of  the  final  meeting  of  creditors.^^*  The  bankruptcy  court 
may  order  how  a  sale  of  the  bankrupt's  property  shall  be  made  and  may 
order  the  property  sold  either  in  parcels  or  as  a  whole.*^^ 

(2)  JuEisDicTioN  OF  EEFEEEE  AS  TO  SALES. — ^A  referee  has  power  to  order 
and  confirm  a  sale  f^^  but  not  before  the  adjudication.^^^ 

(3)  By  whom  conducted. —  The  act  does  not  require  the  sale  to  be  made 
by  the  trustee;  the  court  may  direct  that  the  sale  be  conducted  by  an  ofiicer 
appointed  by  it;^^*  in  some  districts  official  auctioneers  are  designated  to 
conduct  the  sales.^^^  It  has  been  held  that  the  act  of  March  3,  1893  (27 
Stat.  75;  U.  S.  Comp.  Stats.  1901,  p.  710),  requiring  judicial  sales  of  land 
to  be  made  upon  the  land  itself,  or  at  the  court  house  in  the  county  where  it 
lies,  and  upon  not  less  than  four  weeks'  notice,  does  not  apply  to  bankruptcy 
sales.^*" 


350.  This  form  ia  erroneous  in  so  far' as 
it  recites  a  notice. 

351.  ^or  a  form  of  notice,  see  1  N.  B.  N. 
117. 

352.  The  court  may,  under  its  broad  pow- 
ers, order  a  private  sale  of  either  real  or 
personal  property  belonging  to  the  estate.  In 
re  Edes  (D.  C,  Me.),  14  Am.  B.  E.  382,  135 
Fed.  595.  See  also  McKay  v.  Hamill  (C.  C. 
A.,  3d  Cir.),  26  Am.  B.  R.  164si  185  Fed.  11; 
In  re  Britannia  Mining  Co.  (D.  C,  Wis.), 
28  Am.  B.  E.  651,  197  Fed.  459. 

353.  As  to  when  notice  to  creditors  and 
lienors  of  a  private  sale  should  be  given, 
see  Allgair  v.  Fisher  (G.  C.  A.,  3d  Cir.),  16 
Am.  B.  E.  278,  143  Fed.  962. 

Notice. — A  sale  by  a  trustee  in  bankruptcy, 
or  an  offer  to  sell  at  public  auction,  may  be 
made  on  ten  days'  notice.     Matter  of  Pro- 
gressive Wall  Paper  Corporation   (D.  S.,  N. 
,1r.),  35  Am.  B.  E.  508,  222  Fed.  87. 

'354.  See  '  Supplementary  Forms,"  post; 
and  also  Hagar  &  Alexander's  Bankruptcy 
Forms  {2d  ed.). 

355.  Matter  of  Haywood  Waecon  Co.  (C. 
C.  A.,  2d  Cir.),  33  Am.  B.  R.  618,  219  Fed. 
655. 

356.  In  re  Matthews  (D.  C,  Ark.),  6  Am. 
B.  E.  96,  109  Fed.  603;  In  re  Fisher  &  Co. 
(D.  C,  N.  J.),  14  Am.  B.  E.  366,  135  Fed. 
223 

357.  In  re  Styer  (D.  C.,  Pa.),  3  Am.  B. 
E.  424,  98  Fed.  290.     Compare  In  re  Kelly 


Dry  Goods  Co.    (D.  C,  Wis.),  4  Am.  B.  E. 
528,  102  Fed.  747. 

358.  Sturgis  v.  Corbin  (C;  C.  A.,  4th  Cir.), 
15  Am.  B.  E.  643,  141  Fed.  1,  72  C.  C.  A. 
179. 

359.  In  re  Benjamin  (C.  C.  A.,  2d  Cir./, 
14  Am.  B.  E.  481,  136  Fed.  175,  affg.  13 
Am.  B.  E.  18. 

Sale  by  auctioneer. — ^An  order  directing 
a  sale  is  not  invalid,  which  dispenses  with 
the  requirements  of  a  local  rule,  providing 
that  sale  of  a  bankrupt's  property  shall  be 
made  by  the  official  auctioneer,  and  that  a 
conspicuous  notice  shall  be  posted,  at  least 
two  davs  before  the  sale,  in  front  of  the 
premises  where  the  .property  is  to  be  sold, 
since  such  matters  are  not  jurisdictional.  In 
re  Nevada-Utah  Mines  &  Smelters  Corpora- 
tion (D.  C,  N.  y.),  28  Am.  B.  R.  409, 
198  Fed.  497,  aflfd.  29  Am.  B.  E.  -754,  202 
Fed.  126. 

360.  In  re  Britannia  Mining  Co.  ( C.  C.  A., 
7th  Cir.),  29  Am.  B.  E.  472,  203  Fed.  450, 
revg.  28  Am.  B.  E.  651,  197  Fed.  459. 

Act  March  3,  1893,  providing  that  all 
sales  of  real  estate  or  any  interest  in  land, 
made  under  any  order  or  decree  of  any 
United  States  court,  shall  be  upon  the  prop- 
erty itself  or  at  the  court  house  of  the 
county  in  which  it  is  situated  and  upon  at 
least  four  weeks'  notice  by  publication,  has 
no  application  to  sales  in  bankruptcy.  In 
re  La  France  Copper  Go.  ( D.  C,  Mont. ) ,  30 
Am.  B.  E.  381,  205  Fed.  207. 
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(4)  Peopeety  to  be  sold. —  Only  perishable  property>  should  be  sold  before 
adjudication,  even  by  the  court,^"*^  though,  if  ordered,  the  trustee,  when 
appointed,  may  doubtless  be  directed  to  ratify  a  receiver's  sale,  and  thus 
perfect  the  purchaser's  title.  A  contingent  interest  in  an  estate  may  be  sold 
under  certain  circumstances,  there  being  some  foundation  in  fact  upon  which 
the  trustee's  claim  to  such  iinterest  is  based.^®^  Where  a  negotiable  promis- 
sory note  is  sold  by  a  trustee  in  bankruptcy,  delivery  without  endorsement 
will  transfer  title. ^®^  A  promissory  note,  inventoried  as  in  the  hands  of  an 
attorney  for  collection,  and  which  was  never  appraised  for  the  purpose  of  the 
sale  and  which  was  never  in  the  possession  of  the  trustee  or  the  auctioneer, 
cannot  be  construed  as  being  included  in  a  bankruptcy  sale  of  "  open  accounts 
and  claims.^^*  The  question  whether  the  State  has  the  title  to  lands  under 
water,  sold  by  the  trustee  in  bankruptcy  as  part  of  the  bankrupt's  estate, 
should  be  determined  by  suit  in  a  proper  court  and  cannot  be  decided  upon 
affidavits.««^ 

(5)  Coi^DUCT  OP  sale;  bids;,  eights  and  obligations  of  biddees. —  The 
sale  must  be  fairly  conducted  without  discrimination  as  against  any  bidder ; 
all  persons  who,  in  good  faith  and  with  capacity  to  comply  with  the  J:enns  of 
the  sale,  were  present  at  the  sale  may  make  offers  or  bids ;  the  person  who 
proposes  to  pay  the  greatest  amount  is  entitled  to  have  his  bid  or  offer  accepted 
and  reported  to  the  court,  upon  complying  with  the  terms  of  the  sale.^^®  When 
the  sale  is  completed  by  the  acceptance  of  the  bid  and  a  partial  performance 
by  the  trustee  it  becomes  a  contract,  and  the  bidder  cannot  insist  before  con- 
firmation that  the  money  paid  be  returned.^^  A  sealed  bid,  submitted  under 
an  order  of  the. referee  directing  that  sealed  bids  be  received  and  that  the 
trustee  report  the  same  to  the  court  with  his  recommendations,  is  received 
subject  to  the  approval, of  the  court,  and  may  be  withdrawn  by  the  bidder  at 
any  time  prior  to  its  acceptance  by  the  court.^"*  A  purchaser  at  the  sale  is 
not  entitled  to  be  relieved  from  his  bid  because  a  by-bidder  or  "  puffer "  was. 
the  only  other  bidder,  where  there  is  no  allegation  that  such  by-bidder  made 
fictitious  bids  while  believing  that  he  was  secure  from  personal  liability  or 
had  assurance  of  immunity.'"'®  The  bid  itself  does  not  confer  a  legal  right 
upon  the  bidder,  prior  to  its  acceptance  by  the  trustee'  and  confirmation  by 
the  court.^™  If  a  creditor  is  present  at  the  sale  and  bids  on  the  property  sold, 
he  cannot  afterward  complain  that  he  received  no  notice  of  the  sale.*''^    If  a 

361.  In  re  Kelly  Dry  Goods  Co.    (D.  C,      trustee  is  bound  to  accept  all  bids  made  at 
Wis. ) ,  4  Am.  B.  E.  528,  102  Fed.  747.  a  public  sale  of  a  bankrupt's  real  estate  and 

Sales  by  receivers  in  bankruptcy  are  jus-  to  report  the  same  to  the  court;  and  he  has 

tified  only  when  property  is  perishable  or  is  no  right  to  demand  of  »  bidder  that  he  dis- 

rapidly  depreciating  in  value  on  the  falling  close   the   names   of   the  persoiis   for   whom 

market  or  for  other  reasons.     In  re  Desroch-  he   is  acting.     Coal   City   House  Furnishing 

ers    (D.  C,  N.  Y.),  25  Am.  B.  R.  703,  183  Co.  v.  Hogue    (C.  C.  A.,  4th  Cir  )     28  Am- 

Fed.  991.  B.  R.  258,  197  Fed.  1. 

362.  In  re  Gutterson    (D.   C,  Mass.),   14  367.  In  re  Lane  Lumber  Co.  (CCA    9th 
Am.  B.  R.  495,  136  Fed.  698.  Cir.),  31  Am.  B.  R.  148,  207  Fed    762' 

363.  Wade  v.   Elliott    (Ga.   Ct.   of  App.),  368.  Matter   of  Glas-shipt  Dairv   Co     (C 
28  Am.  B.  R.  888,  75  S.  E.  989.  C.  A.,  7th  Cir.),  38  Am.  B   R.  554    239  Fed 

364.  Seger  V.  Fabacher   (La.  Sup.  Ct.),  34  122.                                        ■  r,.  oo%  ^ay  rea. 
Am.  B.  R.  89,  67  So.  369.  369.  Williams   v.    Hogue    (CCA     4th 

365.  Matter  of  Williams  v.  Bailey  (D.  C.,  Cir.),  34  Am.  B.  R.  40,  219  Fed    182  '' 

N.  Y.),  19  Am.  B.  R.  470,  156  Fed.  691.  370.  Untereiner  v.  Connors   (C    C    A     5th 

366.  Duty  of  trustee  to  accept  bids.— In  Cir.),  36  Am.  B.  R.  122   228  Fed    890  "' 
the  absence  of  any  controlling  reason  to  the  371.  In  re  Caldwell   (DC     Ga  )    24  Am 
contrary,  such  as  fraud  or  manifest  inability  B.  R.  495,  178  Fed.  377.         '                   ^^' 
to  comply  with  the  terins  of  the  sale,  the 
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bidder  has  received  every  reasonable  opportunity  to  submit  a  bid  in  competition 
with  other  bidders,  his  objection  to  confirmation  of  a  sale  to  a  bidder  -who, 
subsequent  to  the  time  set  for  submitting  bids,  offered  a  higher  bid,  which  the 
former  bidder  refused  to  raise,  should  not  be  sustained-^^^  'Sales  regularly 
and  fairly  made  will  not,  as  a  rule,  be  disturbed  on  the  ground  of  mere  inade- 
quacy of  price,  unless  for  fraud  or  the  stifling  of  bids,  or  the  like."''^  It  is 
sufficient,  at  an  auction  sale  of  a  bankrupt's  property,  if  all  parties  desiring 
to  bid  have  a  fair  chance,  the  announcement  by  the  auctioneer,  from  time  to 
time,  of  the  amount  bid  disclosing  to  each  just  how  the  sale  is  going,  and  bids 
in  good  faith,  from  responsible  parties  alone  being  entertained.^^*  An  error 
as  to  the  basis  of  value,  made  in  the  trustee's  circular  inviting  bids,  v?ill  not 
warrant  a  resale,  vrhere  the  purchaser  had  opportunity  to  ascertain  the  value, 
independently  of  the  eircular.^'''^  Where  a  sale  of  a  lease  was  made  by  a  trustee 
and  the  purchaser  knew  that  a  question  had  arisen  as  to  the  validity  of  the 
title  and  the  right  of  the  trustee  to  sell,  and  the  trustee  stated  at  the  sale  that 
he  afSsumed  no  personal  responsibility  and  did  not  warrant  the  lease  or  its 
salability,  such  sale  will  not  be  set  aside  after  it  appears  that  the  value 
was  less  than  he  supposed.^''®  A  sale  of  the  bankrupt's  equity  of  redemption  in 
certain  reak  estate  will  be  set  aside  where  the  trustee  failed  to  give  notice 
of  the  sale  to  an  intending  bidder,  acccording  to  promise,  and  the  petitioner 
filed  an  agreement  to  bid  three  times  the  amount  bid  at  the  first  sale.^" 
After  the  bids  are  received  and  acted  upon  the  circumstances  must  be  unusual 
to  permit  a  re-opening  of  .the  bidding  before  confirmation,  for  the  reception 
of  additional  or  increased  bids.  If  the  sale  is  unsatisfactory  the  remedy  is  to 
set  it  aside  and  order  a  resale,  when  application  is  made  for  confirmation.^''^ 


372.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
28  Am.  B.  R.  89,  194  Fed.  944. 

373.  In  re  Thompson    (Ref.,  Pa.),  2  Am. 

B.  E.  216;  In  re  Groves,  2  N.  B.  N.  Rep. 
30;  In  re  Ethier  (D.  C,  Wis.),  9  Am.  B.  E. 
160,  118  Fed.  107;  Sturgis  v.  Corbin  (C.  C. 
A,,  4th  Cir)),  15  Am.  B.  R.  543,  141  Fed. 
1,  72  C.  C.  A.  179.  Compare  In  re  Finday 
Bros.  (D.  C,  N.  Y.),  4  Am.  B.  R.  745,  104 
Fed.  675,  for  case  where  application  was 
made  to  set  aside  unfair  sale  made  by  a 
general  assignee  before  bankruptcy. 

374.  In  re  Ketterer  Manufacturing  Co.  ( D. 

C,  Pa.),  19  Am.  B.  R.  638,  156  Fed.  719, 
holding  that  the  fact  that  the  attorney  of 
the  purchaser  at  an  auction  sale  of  a  bank- 
rupt's property  by  the  trustee  had  "a  private 
arrangement  with  the  auctioneer  that  the  bid 
of  any  other  person  should  be  raised  $50 
each  time  until  a  sign  was  given  by  the 
attorney  to  stop,  does  not  render  the  sale 
invalid   or  prevent  its  confirmation 

375.  Owens  v.  Bruce  (C.  C.  A.,  4th  Cir.), 
6  Am.  B.  R.  322,  109  Fed.  72;  In  re  Fisher 

(D.  C,  N:  J.),  17  Am.  B.  E.  404,  148  Fed. 
907,  holding  that  where  a  resale  is  had,  the 
expenses  should  be  paid  out  of  the  estate. 

376.  Matter  of  Frazin  and  Oppenheim  (C. 
C.  A.,  2d  Cir.),  29  Am.  B.  R.  212,  201  Fed. 
343. 

377.  In  re  Shea  (D.  C,  Mass.),  10  Am. 
B.  R.  481,  122  Fed.  742.  Compare  In  re 
Belden  (D.  C,  N.  Y.),  9  Am.  B.  R.  679, 
120   Fed.   524,   where  the   court   refused  to 
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set  aside  a  sale  of  the  bankrupt's  interest 
in  his  father's  estate,  on  the  motion  of  one 
who  has  no  interest  in  the  matter  except  a 
desire  to  become  a.  bidder  and  purchaser  at 
a  higher  iigure,  especially  where  all  the  cred- 
itors oppose  the  motion,  and  protest  m  writ- 
ing against  a  resale. 

378.  Re-opening  bids  before  confirmation. — 
Under  the  old  English  practice  before  a 
sale  had  been  confirmed  courts  would  open 
the  biddings  and  direct  a  resale  of  the  prop- 
erty in  case  a  person  was  ready  to  offer  a 
larger  price  than  the  property  brought  at 
the  first  sale.  But  this  practice  in  England 
was  abolished  by  statute.  St.  30  and  31  Vict, 
c.  48,  sec.  7.  And  now  in  that  country  to 
entitle  the  parties  to  open  the  bidding  it  ap- 
pears to  be  necessary  to  show  either  fraud 
or  such  misconduct  as  borders  on  fraud. 
Delves  v.  Delves,  L.  R.  20  Eq.  77.  In  the 
courts  of  this  country  there  seems  to  be 
some  difference  of  opinion  whether  before 
confirmation  it  is  proper  to  open  the  biddings 
to  obtain  a  greater  bid  and  the  practice  of 
doing  so  has  been  widely  condemned  in  our 
courts  as  making  judicial  sales  unstable  and 
as  tending  to'  chill  the  bidding.  In  a  num- 
ber of  cases  it  has  been  held  that  there  must 
be  some  further  reason  arising  out  of  the 
circumstances  of  the  sale  sufiicient  to  cause 
a  refusal  of  confirmation  or  the  application 
to  reopen  the  bids  will  be  denied.  If  courts 
are  strongly  inclined  to  decline  to  open  bid- 
dings even  in  cases  where  the  advanced  bid 
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Where  the  property  sold  was  destroyed  by  "Act  of  God,"  for  and  without  the 
negligence  of  the  purchaser,  prior  to  confirmation,  the  purchaser  may  not  be 
compelled  to  complete  the  .purchase.  It  would  be  inequitable  to  require  the 
purchaser  to  stand  the  loss.  In  such  a  case  the  court,  in  the  exercise  of  a  fair 
discretion,  should  refuse  to  confirm  the  sale.^''® 

(6)  OoNFiEMATiON  OE  APPEOVAL  oE  SALES. —  Upou  a  true  coustruction  of 
this  subsection,  a  sale  of  the  bankrupt's  property  is  in  all  circumstances  subject 
to  the  approval  of  the  courf^when  practicable,  and  any  sale  for  which  an 
approval  was  unquestionably  practicable,  conveys  no  title  until  it  is  confirmed, 
and  a  setting  aside  of  the  sale  is  equivalent  to  a  refusal  to  confirm.^^"  The 
confirmation  is  a  matter  of  discretion;  it  should  not  be  refused  where  the  sale 
was  praperly  conducted,  although  one  of  the  bidders',  upon  a  hearing  of  the 
objections  to  confirmation,  offers  considerable  more  than  the  amount  for  which 
the  property  was  sold.^^^.  Confirmation  of  a  sale  will  depend  upon  the  suffi- 
ciency of  notice  and  a  compliance  with  proper  requirements  as  to  the  conduct 
of  the  sale  in  respect  to  the  treatment  of  bidders,  and  honesty  and  fair 
dealing.^^^  Before  confirmation  a  sale  is  not  in  a  technical  and  legal  sense  a 
sale.  .But  a  confirmation  has  the  effect  of  completing-  the  sale;  and  while  it  does 
not  pass  the  legal  title  it  vests  the  full  equitable^  title  to  the  property  in  the 
purchaser,  even  though  the  deed  executed  in  pursuance  thereof  is  irregular, 
and  even  if  no  deed  is  given.^®^  Although  the  terms  of  sale  state  plainly 
that  the  trustee  is  selling  only  the  right,  title  and  interest  of  the  bankrupt  in 
real  estate,  a  person  who  bids  off  a  parcel  that  has  been  sold  by  the  bankrupt 
a  long,  time  before  bankruptcy  should  be  relieved  from  his  obligation  to  carry 
out  the  bid.^^     The  order  of  confirmation  takes  effect  as  of  the  date  of  its 

is  actually  brougrht  into  court,  or  a  bond  or  the  deed  acted  in  good  faith.    Cohen  v.  iNixon 

guarantee   of   a  higher  bid   is   furnished,   a  &  Wright  (D.  C.,  6a.),  37  Am.  B.  R.  646. 

fortiori  the  biddings  cannot  be  opened  where  381.  Matter  of  Mitchell   (Ref.,  Mass.),  15 

no  such  bid  is  offered  and  no  such  guarantee  Am.  B.'R.  735. 

is    produced.     Matter    of    Haywood    Wagon  382.    Confirmation   of   sale. While   a   sale 

Co.    (C.  C.  A.,  2d.  Cir.),  33  Am.  b.  R.  618,  of  the  assets  of  a  bankrupt's  estate  at  pub- 

219  Fed.   655.  lie  auction  is   subject   in   all   things  to  the 

379.  Matter  of  Finks   (C.  C.  A.,  6th  Cir.),  confirmation  of  the  court,  that  confirmation 
34  Am.  B.  R.  749,  224  Fed.  92.  must  depend  upon  the  sufficiency  of  the  no- 

380.  In  re  Shea    (C.   C.  A.,   1st  Cir.),   11  tice,   the   complying  with   all   the  necessary 
Am.  B.  R.  207,  123  Fed.  153;  s.  c,  10  Am.  or  proper  requirements  in  holding  the  sale, 
B.  R.  481,  122  Fed.  743.  honesty  and  fair  dealing  and  a  proper  treat- 
Validity  of  private  sale.-^A  sale  of  bank-  ment  of  the  bidder  in  considering  his  ^ight 

rupt's   property   at  priva,te   sale   by   trustee  after  the  property  is  knocked  down  to  him, 

without  appraisal  and  without  the  order  of  which  generally  involves  merely  the  possibil- 

the  court,  and  which  has  not  been  approved  ity  of  his  completing  the  purchase  and  of  the 

by  the  court,  vests  no  title  in   the  buyer.  adequacy  of  his  bid.     In  re  Kronrot   (D    C 

Matter   of  Monsarrat    (D.   C,   Hawaii),   25  N.  Y.),  25  Am.  B.  R.  738,  183  Fed.  653.     See 

Am.  B.  R.  815.  also  Sturgiss  v.  Corbin   ( C.  C.  A.,  4th  Cir  ) , 

Sale  without  leave  of  bankruptcy  court.—  15  Am.  B.  E,.-  543,  41  Fed.  1.     As  to  notice 

Where  a  bankrupt  more  than  four  months  of  application  to  confirm,  see  in  re  Nevaia- 

prior  to  his  bankruptcy  executed  a  security  Utah   Mines   and   Smelters  Corporation    (D 

deed  upon  lands  which  remained  in  his  pos-  C.,  K  Y.),  28  Am.  B.  R.  409    198  Fed    497 

session  through  tenants,  and  several  months  aifd.    { C.  C.  A.,  2d  Cir  ) '  29  \m    B    R    754* 

after  the  appointment  of  the  trustee  in  bank-  202  Fed.  126.     If  the  property  has  increased 

ruptcy   the   holders   of   the   deed,   with   the  greatly   in    price   since   tL   sale    and    there 

knowledge  of  the  bankruptcy,  but  without  was  only  one  bidder,  the  sale  should  not  be 

notice  to  the  trustee  or  permission  from  tne  confirmed.     Matter  of  Ohio  OoDuer   Minin? 

bankruptcy  court,  or  State  court,  duly  exer-  (Jo.    (D.  C,  N".  Y.),  38  Am    BR    548    2^7 

cised  the  power  of  sale  contained  in  the  deed  Fed.  490.                                 •      •      .       o,  i,oi 

and  offered  the  lands  at  public  sale,  purchas-  383.  Matter  of  Burr  Mf"    Co     (CCA 

ing  them  themselves,  both  the   Bankruptcy  2d  Cir.),  32  Am    B    R    708    217  Fed    I'fi     ' 

Act  and  public  policy  require  that  such  sale  384.  Matter    of    Capeneri'  (CCA     2d 

should  be  set  aside,  although  the  holders  of  Cir.),  32  Am   B   R    158    210  Fed    897  '' 
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entry,  and  cannot  be  treated  as  in  effect  on,  the  day  of  the,  sale.'"'^  The  fact 
that  all  the  secured  and  most  of  the  unsecured  creditors  of  a  bankrupt  are 
satisfied  with  a  judicial  sale  of  the  assets  subject  to  incumbrances  affords 
some  indication  that  the  good  faith  of  the  trustee  ought  not  to  be  impugned. 
But  a  single  objecting  creditor, 'if  actually  wronged  by  a  sale  of  the  assets, 
is  entitled  to  protection  by  the  court. ^^® 

c.  Sales  at  pubUc  auction  or  by  private  sale  under  General  Order  XVIII. — 
General  Order  XVIII  limits  the  discretion  of  the  district  and  the  referee 
courts.  Its  third  paragraph  applies  the  same  rules  to  perishable  property 
as  were  stated  in  the  statute  under  the  former  law;^^^  and  the  cases  then 
decided  are  thought  still  applicable ;  those  under  the  present  law  are  considered 
elsewhere.^^^  Its  first  paragraph  compels  sales  at  public  auction,  unless  other- 
wise ordered  by  the  court.^^  The  term  "perishable  property"  includes 
property  which  may  deteriorate  in  value  and  price  if  not  sold  at  a  certain 
time,  as  well  as  property  which  deteriorates  physically. ^^^  The  second  para- 
graph is  by  far  the  most  important;  In  seeming  to  dispense  with  notice  to 
creditors,  it  is  of  doubtful  validity,  yet,  as  a  way  out  of  many  an  awkward 
situation,  it  is  very  generally  availed  of  where  the  interests  of  creditors  will 
be  best  subserved  by  an  immediate  sale  at  a  specified  bid.  By  its  means, 
much  larger  prices  are  often  obtained  than  could  be  at  public  auction.  At 
the  same  time,  in  the  face  of  the  mandatory  provision  of  §  58-a  (4),  this 
rule  will  be  cautiously  applied,  and  only  where  the  moving  papers  show  clearly 
either  a  necessity  for  immediate  sale  or  a  fair  and  adequate  offer. ^^^ 

d.  Sales  of  incumbered  property. —  (1)  In  geisteeal. —  Sales  free  of  incum- 
brances were  authorized  by  the  statute  of  1867.^^^  The  present  law  has  no 
such  provision.  This  has  east  doubt  on  the  power  of  the  court  to  authorize 
such  a  sale.  The  cases  are  quite  uniform,  however,  in  declaring  that  such 
sales  can  be  authorized,  and  by  the  referee^®^  as  well  as  by  the  judge.^^*    But 


385.  Matter  of  Finks  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  749,  224  Fed.  92. 

386.  Matter  of  Haywood  Wagon  Co.  (C. 
C.  A.,  2d  Cir.),  33  Am.  B.  R.  618,  219  Fed. 
655. 

387.  Act  of  1867,  §  25,  R.  S.,  §  5065. 

388.  See  discussion  under  Section  Fifty- 
eight  of  this  work. 

389.  Public  sale. — ^A  sale  of  bankrupt's 
assets  is  not  a  public  sale,-  when  it  is  made 
at  a.  meeting  advertised  by  a  notice  ad- 
dressed only  to  "  creditors,  stockholders  and 
other  parties  in  interest,"  wherein  the  meet- 
ing to  be  held  was  stated  to  be  a  meeting  of 
such  persons,  since  the  essential  feature  of 
a  public  sale  is  lacking,  viz.,  that  the  public 
be  invited  to  attend  and  bid.  In  re  Nevada- 
Utah  Mines  &  Smelters  Corporation  (C.  C. 
A.,  2d  Cir.),  29  Am.  B.  R.  754,  202  ►  ed. 
-  6,  affg.  28  Am.  B.  R.  40®,   -98   Fed.  497. 

390.  Matter  of  Pedlow  (C.  C.  A.,  2d  Cir.), 
31  Am.  B.  R.  761,  209  Fed.  841. 

391.  Facts  justifjfing  sale  of  entire  plant. — ■ 
Where  prior  to  adjudication,  a  sale  at  private 
sale  of  the  entire  plant  of  an  alleged  bank- 
rupt corporation,  a  bid  of  75  per  cent,  of  the 
appraised  value  having  been  received  there- 
for, but  one-tenth  in  amount  of  the  stock- 
holders objecting  and  of  the  creditors  all  but 
one-twelfth   or   less   in   value   either   openly 


advocating  the  sale  or  by  silence,  acquiescing 
therein,  is  justified.  In  re  Peerless  Finish- 
ing Coippany  (D.  C.,  N.  Y.),  2  Am.  B.  R. 
429,  199  Fed.  350. 

392.  Act  of  1867,  §  20,  R.  S.,  §  5075. 

393.  As  to  sale  free  of  liens  by  order  of 
referee,  see  In  re  Waterloo  Organ  Co.  (D. 
C,  N.  Y.),  9  Am.  B.  R.  427,  118  Fed.  904; 
Citizens'  Savings  Bank  v.  Paducah  (Ct.  of 
App.  Ky.),  32  Am.  B.  R.  508,  167  S.  W. 
870;.  Shinn  v.  Kemp  &  Herbert  (Sup.  Ct., 
Wash.),  32  Am.  B.  R.  852,  131  Pac.  822. 

394.  In  re  Pittelkow  (D.  C,  Wis.),  1  Am. 
B.  R.  472,  92  Fed.  901;  In  re  Etheridge 
Furniture  Co.  (D.  C,  Ky.),  1  Am.  B.  R. 
112,  92  Fed.  329;  In  re  Worland  (D.  C, 
Iowa),  1  Am.  B.  R.  450,  92  Fed.  893;  In 
re  Sanborn  (D.  C,  Vt.),  3  Am.  B.  R.  54, 
96  Fed.  507;  In  re  Southern,  etc.,  Co.  v. 
Benbow  (D.  C,  N.  Car.),  3  Am.  B.  R.  9, 
96  Fed.  514;  Matter  oLNew  England  Piano 
Co.  (C.  C.  A.,  1st  Cir.),  9  Am  B.  R.  767, 
122  Fed.  937;  In  re  Keet  (D.  C,  Pa.),  11 
Am.  B.  R.  117,  128  Fed.  651;  In  re  Shoe  & 
Leather  Reporter  (C.  C.  A.,  1st  Cir.),  12 
Am.  B.  R.  248,  129  Fed.  588;  In  re  Prince 
&  Walter  (D.  C,  Pa.),  12  Am.  B.  R.  675, 
131  Fed.  546.  See  also  In  re  Barber  (D.  C, 
Minn.),  3  Am.  B.  R.  306,  97  Fed.  547;  In 
re  Utt    (C.   C.   A.,  7th  Cir.),  5  Am.   B.  R. 
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they  should  not  be  ordered  where  it, does  not  appear  that  they  will  be  to  the 
advantage  of  the  bankrupt's  estate,^"^  as  where  there. is  no  equity  of  redemp- 
tion, or  a  State  court  has  already  been  invoked  to  foreclose  the  lien,^*®  or  the 
lien  of  a  conditional  sale  is  void  as  against  the  trustee  as  the  representative 
of  the  creditors.^^^  An  order  merely  directing  the  sale  of  property,  without 
mentioning  liens,  will  be  taken  as  a  sale  subject  to  any  existing  liens.*^^  A 
sale  of  assets  may  be  directed  free  of  liens  without  regard  to  the  objections  of 
lienors,^"*  provided  such  liens  are  amply  protected  by  being  transferred  to  the 
proceeds  of  the  sale.*"" 


383,  105  Fed.  754;  In  re  Keller  (D.  C, 
Iowa),  6  Am.  B.  E.  351,  109  Fed.  131.  See 
In  re  Wilka  (D.  C,  Iowa)-,  12  Am.  B.  E. 
727,  131  Fed.  1004,  where  it  was  held  that 
a  referee  may  order  personal  property  to  be 
sold  free  of  liens,  upon  notice  to  lienor., 
although  the  property,  and  a  creditor  hav- 
ing a  mortgage  thereon,  are  without  the 
territorial  jurisdiction  of  the  court;  In  re 
Zehner  (D.  C,  La.),  27  Am.  B.  E.  536,  193 
Fed.  787;  In  ,re  Freedman  (D.  C,  Pa.),  31 
Am.  B.  R.  53;  Citizens'  Sav.  Bank  v.  Padu- 
cah  (Ky.  Ct.  of  App.),  32  Am.  B.  E.' 508, 
167  S.  W.  870;  Matter  of  Haywood  Wagon 
Co.  (0.  C.  A.,  2d  Cir.),  33  Am.  B.  E.  618; 
219  Fed.  655;  Matter  of  Progressive  Wall 
Paper  Corp.  (D.  C,  N.  Y.),  35  Am.  B.  E. 
508,  222  Fed.  87;  Matter  of  West  (D.  C, 
Pa.),  37  Am.  B.  E.  421,  232  Fed.  903.  8ee 
Am.  Bank.  Dig.  §  602. 

395.  In  re  Styer  (D:  C,  Pa.),  3  Am.  B. 
E.  424,  98  Fed.  290;, In  re  Shaeffer,  5  Am. 
B.  E.  248,  105  Fed.  352;  In  re  Goldsmith 
(D.  C,  Tex.),  9  Am.  B.  E.  419,  118  Fed. 
763;  In  re  Alden  (Eef.,  Ohio),  16  Am.  B.  R. 
362;  In  re  Holmes  Lumber  Co.  (D.  C,  Ala.), 
26  Am.  B.  R.  119,  189  Fed.  178;  Matter  of 
Progressive  Wall  Paper  Corp.  (D.  C.  N.  Y.), 
35  Am.  B.-  E.  508,  222  Fed.  87;  Citizens' 
Sav.  Bank  v.  Paducah  (Ky.  Ct.  of  App.), 
32  Am.  B.  E.  508,  167  S.  W.  870. 

Free  of  lien  of  mortgage;  when  not  justi- 
fied.—  Propertjr  of  a  bankrupt,  ineumbered 
by  mortgage  liens  given  in  good  faith  and 
duly  recorded  more  than  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
which,  by  virtue  of  section  67-d  of  the  bank- 
ruptcy act,  are  not  affected  by  the  act, 
should  not  be  ordered  sold  free  of  such  liens 
unless  it  appears  that  such  liens  will  not 
be  affected  by  the  sale  and  that  the -bank- 
rupt estate  "will  be  benefited  thereby.  In 
re  Tf'oster  (D.  C,  Vt.),  25  Am.  B.  E.  96, 
181  Fed.  703;  Matter  of  Hugging  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  E.  715,  179  Fed.  490. 

When  sale  free  from  liens  not  ordered. — 
The  holder  and  legal  owner  of  bonds  secured 
by  a  mortgage  on  the  real  estate  and  ma- 
chinery of  a  bankrupt  corporation  should, 
if  such  obligations  are  legal,  be  permitted 
to  use  them  in  the  purchase  of  the  property 
at  a,  sale  thereof;  and  where  it  appears  that 
the  holder  of  silch  bonds  has  brought  suit 
in  a  State  court  to  foreclose  the  mortgage, 
wherein  the  ownership  and  validity  of  the 
bonds  and  mortgage  are  being  contested  by 


bankrupt's  trustee,  so  that  its  right  to  so 
usg  them  depends  on  the  result  of  the  fore- 
closure suit,  and  it  further  appears  that  the 
mortgaged  property  will  not  bring  enough 
to  pay  the  bonds,  a  sale  of  such  property 
free  from  liens  will  not  he  ordered.  In  re 
Fayetteville  Wagon-Wood  &  Lumber  Co. 
(D.  C,  Ark.),  28  Am.  B.  E.  307,  197  Fed. 
180.  A  trustee  in  bankruptcy  may  be 
authorized  to  sell  mortgaged  property  of 
the  bankrupt  free  from  liens,  if  there  are 
reasonable  grounds  for  believing  that  more 
can  be  realized  from  such  sale  than  the 
amount  of  the  incumbrance.  In  re  Brown 
&  Company  (C.  C.  A.,  8th  Cir.),  28  Am.  B. 
E.  336,  196  Fed.  758. 

Consideration  of  estimate  of  appraisers  in 
determining  advisability  of  sale  of  encum- 
bered property. —  The  bankruptcy  court  may 
consider  the  sworn  estimate  of  the  ap- 
praisers in  bankruptcy,  although  at  vari- 
ance with  the  opinions  of  value  given  by 
witnesses,  in  determining  whether  the  es- 
tate of  a  bankrupt  will  be  benefited  by  a 
sale  of  encumbered  property.  Clark  Hard- 
ware Co.  V.  Sauve  (C.  C.  A.,  8th  Cir.),  33 
Am.  B.  E.  674,  220  Fed.  102. 

396.  Compare  In  re  Gerdes  (D.  C,  Ohio), 
4  Am.  B.  E.  346,  102  Fed.  318. 

397.  Sale  free  from  lien  of  conditional  sale. 
Where  a  bankrupt,  while  in  the  possession 
of  certain  property  but  before  the  execution 
and  record  of  a  conditional  bill  of  sale  there- 
of, is  indebted  to  certain  creditors,  the  trus- 
tee in  bankruptcy  may  sell  the  property 
free  from  the  lien  of  the  conditional  sale, 
which  is  void  as  to  the  trustee  under  sec- 
tion 47-a  (2)  of  the  Bankruptcy  Act,  as 
amended  in  1910.  Matter  of  Thompson 
(Eef.,  N.  J.),  37  Am.  B.  E.  434. 

398.  In  re  Platteville  Foundry  &  Machine 
Co.  (D.  C,  Wis.),  17  Am.  B.  R.  291,  147 
Fed.    828. 

399.  But  see  Matter  of  Fite  (D.  C,  Pa.), 
31  Am.  B.  R.  308,  61  Pittsburg  Leg.  J. 
169,  holding  that  in  Pennsylvania  a<  trustee 
in  bankruptcy  should  not  be  ordered  to  sell 
a  bankrupt's  real  property  so  as  to  div«st 
or  in  any  way  affect  the  lien  of  a  iirst 
mortgage  without  the  consent  of  the  mort- 
gagee. 

400.  Matter  of  The  American  Architeots' 
Tube  Co.  (C.  C.  A.,  6th  Cir.),  25  Am.  B.  E. 
651,  184  Fed.  694,  in  which  the  text  is 
quoted  with  approval;  Citizens'  Sav.  Bank 
V.  Paducah  (Ky.  Ct.  of  App.),  32  Am.  B.  R. 
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(2)  Sales  feee  of  dowbe. —  It  is  appropriate  to  sell  the  bankrupt's  real 
estate  free  from  the  wife's  inchoate  right  of  dower,  if  she  consents,  in  which 
case  compensation  to  her  should  be  made  from  the  proceeds  of  the  sale.*"^ 
But  in  the  absence  of  such  consent,  a  sale  of  a  bankrupt's  property  under  an 
order  that  it  be  sold  free  and  discharged  of  liens,  does  not  free  the  real  prop- 
erty from  the  wife's  inchoate  right  of  dower.*"^ 

(3)  PeOCEEDS    of    sale    StrBJBCT    TO    LIEITS;    EIGHTS    OF    LIENOES  —  The 

effect  of  a  sale  free  of  incumbrances  is  to  vest  a  purchaser  with  good  title  and 
to  transfer  all  existing  liens  to  the  fund  derived  from  the  sale  to  which  a 
lien  holder  must  resort.*"^  Provisions  should  be  made  for  the  protection  of 
the  rights  of  the  several  lien  creditors  in  the  fund  derived  from  the  sale,  and 
such  creditors  may  prosecute  their  claims  to  ^preference  against  such  fund, 
even  if  they  did  not  file  exceptions  to  the  return  of  sale.*"*  Upon  the  con- 
firmation of  a  sale  of  a  bankrupt's  property  free  of  liens,  the  court  may  allow 
a  credit  to  the  purchaser,  if  the  holder  of  a  valid  lien,  of  the  amount  that 


508,  167  S.  W.  870;  Matter  of  Dick  Co. 
(D.  C.,  Pa.),  33  Am.  B.  R.  341,  62  Pitts- 
burg Leg.  J.  522. 

401.  Savage  v.  Savage  (O.  C.  A.,  4th 
Cir.),  15  Am.  B.  R.  599,  141  Fed.  346,  72 
C.  C.  A.,  494;  Matter  of  Acretelli  (D.  C, 
N.  Y.),  21  Am.  B.  E.  537,  173  Fed.   121. 

In  Ohio,  where  a  trustee  in  bankruptcy 
-sold  the  bankrupt's  real  property,  and  out 
of  the  proceeds  paid  a  purchase-money  mort- 
gage, the  contingent  right  of  dower  ,of  the 
bankrupt's  wife  extends  merely  to  the  sur- 
plus remaining  after  the  payment  of  such 
mortgage  indebtedness  and  not  to  the 
whole  proceeds,  as  against  the  husband's 
creditors,  except  such  mortgagee  and  his 
privies.  Matter  of  Hays  (C.  C.  A.,  6th 
Cir.),  24  Am.  B.  R.  669,  181  Fed.  674. 

Where  a  bankrupt,  a  resident  of  Ohio, 
before  marriage,  executed  mortgages  upon 
his  real  estate  in  that  State,  and  judgment 
liens  were  secured  thereon  subsequent  to 
his  marriage,  and  the  property  is  after- 
wards sold  by  his  trustee  in  bankruptcy, 
his  wife  is  dowable  only  in  the  surplus  of 
the  proceeds  of  the  sale,  after  payment  of 
such  claims  as  preclude  her  right  to  dower 
therein.  In  re  Forbes  (Ref.,  Ohio),  7  Am. 
B.  R.  42. 

In  Pennsylvania  a  trustee  in  bankruptcy 
may  sell  the  real  estate  of  a  bankrupt  free 
from  his  wife's  dower,  and  thereby  divest 
her  of  such  right  without  her  consent. 
Matter  of  Freedman  (D.  C,  Pa.),  31  Am.  B. 
R.  53.  See  also  In  re  Codori  (D.  C,  Pa.), 
30  Am.  B.  R.  43,  207  Fed.  784;  Matter  of 
Strauch  (D.  C,  Pa.),  31  Am.  B.  R.  36, 
208  Fed.  892. 

402.  Matter  of  Chotiner  (D.  C,  Pa.),  32 
Am.  B.  R.  760,  216  Fed.  916. 

403.  Shinn  v.  Kemp  &  Herbert  (Sup.  Ct., 
Wash.),  32  Am.  B.  R.  852,  131  Pac.  822. 

Substitute  for  property  sold. — ^A  fund  de- 
rived from  the  sale  of  property  free  of  liens 
will  stand  as  a  substitute  for  the  property 
sold,  and  will  be  held  by  the  trustee  in 
bankruptcy  for  the  benefit  of  those  holding 
hona  fide  claims  and  liens  to  the  extent  of 


their  respective  interests.  Matter  of  Na- 
tional Boat  &  Engine  Co.  (D.  C,  Maine), 
33  Am.  B.  R.  154,  216  Fed.  208. 

404.  In  re  Benz  (D.  C,  Pa.),  33  Am.  B. 
R.  357,  62  Pittsburgh  Leg.  J.  529;  Matter 
of  National  Boat  &  Engine  Co.  (D.  C, 
Maine),  33  Am.  B.  E.  154,  216  Fed.  208, 
citing  Collier  on  Bankruptcy  ( 9th  ed. ) , 
1034;  Matter  of  Schou  (D.  C,  Conn.),  32 
Am.  B.  R.  494,  213  Fed.  514;  CarroU  & 
Bro.  Co.  V.  Young  (C.  C.  A.,  3d  Cir.),  9 
Am.  B.  E.  643,  119  Fed.  576.  Compare 
Chauneey  v.  Dyke  Bros.  ( C.  C.  A.,  8th  Cir. ) , 
9  Am.  B.  R.  444,  119  Fed.  1;  In  re  Gold- 
smith (D.  C,  Tex.),  9  Am.  B.  R.  419,  118 
Fed.   763;    In   re  Shoe  &  Leather   Reporter 

(C.  C.  A.,  1st  Cir.),  12  Am.  B.  R.  248,  129 
Fed.  588;  In  re  Prince  &  Walter  (D.  C, 
Minn.),  12  Am.  B.  R.  675,  131  Fed.  546; 
In  re  Saxton  Furnace  Co.  (D.  C,  Pa.),  14 
Am.  B.  R.  483,  136  Fedr  697;  In  re  -Forse 
&  Eioseboom  (D.  C,  N.  Y.),  25  Am.  B.  E. 
134,182  Fed.  212.  As  to  right  of  judgment 
creditor,  whose  judgment  is  unaffected  by  the 
bankruptcy,  to  have  his  lien  satisfied  out  of 
the  proceeds  of  the  sale,  see  In  re  Vastbinder 

(D.  C,  Pa.),  13  Am.  B.  R.  148,  132  Fed. 
718. 

Bankrupt's  remainder  interest  in  real  prop- 
erty.^-A  court  of  bankruptcy  has  power,  by 
virtue  of  section  2  of  the  bankruptcy  act,  to 
sell  a  bankrupt's  remainder  interest  in  real 
estate  and  pay  oflf  a  judgment  or  mortgage 
lien  on  said  interest,  if  the  proceeds  be  suf- 
ficient for  that  purpose,  so  as  to  preserve 
the  equity  in  the  property  for  the  benefit  of 
general  creditors,  but  tbe  lien  and  all  rights 
accruing  therefrom  must  be  respected  by  the  . 
court.  In  re  Arden  (D.  C.,  N.  Y.),  26  Xm. 
B.  R.  684,  188  Fed.  475. 

Exercise  of  equity  power  to  protect  lien 
holders. —  In  the  case  of  McKay  v.    Hamill 

(C.  C.  A.,  3d, Cir.),  26  Am.  B.  R.  164,  185 
Fed.  11,  the  court  said:  "Undoubtedly,  the 
general  rule  is  that  the  property  of  the  bank- 
rupt is  taken  by  the  trustee-  in  the  situation 
in  which  it  was  held  by  the  bankrupt,  and 
that  any  disposition  of  said  property  made 
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otherwise  would  accrue  to  him  by  reason  of  his  lien.*"'  Where  a  trustee  sells 
mortgaged  property  of  the  bankrupt  free  of  the  mortgage,  and  the  proceeds 
thereof  are  sufficient  for  that  purpose,  the  mortgagee  is  entitled  to  the  pay- 
ment of  the  interest  upon  his  mortgage  debt  as  well  as  the  principal,  out  of 
the  proceeds  in  accordance  with  the  terms  of  the  note  and  mortgage.*"^  The 
proceeds  stand  in  place  of  the  property  mortgaged,  and  the  mortgagee  is 
entitled  to  distribution  in  full,  without  deduction  of  expenses  of  the  sale  or 
of  administration  of  the  bankrupt  estate.*"^  ' 

(4)  Payment  OF  taxes. —  Where  the  trustee  is  directed  to  sell  real  prop- 
erty free  from .  incumbrances,  taxes  which  became  a  lien  subsequent  to  the 
order  directing  the  sale  may  not  be  paid  out  of  the  proceeds  of  the  sale;*"* 
but  accrued  taxes  due  when  the  sale  takes  place  are  liens  and  transferred  by 
the  sale  to  the  proceeds  thereof.*"^  If  taxes  are  liens  against  the  property, 
perfected  by  authoritative  levy,  at  the  time  of  the  sale,  the  property  must 
be  sold  subject  to  such  faxeSj;  unless  divested  by  order  of  the  court,  in  which 
case  the  taxes  should  be  paid  out  of  the  proceeds  of  the  sale.*^" 

(5)  Payment  oe  expenses  of  sale. — -The  sale  of  incumbered  property 
is  for  the  benefit  of  the  estate  and  the  general  creditors  interested  therein. 
The  lien  creditor  is  not  usually  benefited  by  the  sale.  It  is  therefore  equitable 
to  chargp  the  explenses  of  the  sale  to  the  estate  and  not  to  the  proceeds  of  the 
sale.*^^    Where,  however,  the  sale  was  had  at  the  instance  of  the  lien  creditors, 


by  the  trustee  must  be  made  with  reference 
to  the  superior  rights  of  lien  holders  when 
legally  ascertained.  But  the  court  of  bank- 
ruptcy, in  the  exercise  of  its  equitable  pow- 
ers, in  selling  and  disposing  of  the  proceeds 
of  the  bankrupt's  estate,  will  take  care  of 
and  protect  the  legal  and  equitable  interests 
of  third  parties  atta-ching  thereto.  It  is 
true,  .that  ordinarily  a  sale  made  without 
any  specific  referenc3  to  liens  on  the  prop- 
erty to  be  sold  will  be  considered"  a  sale 
subject  to  such  liens.  So  a  direction  to  sell 
free  from  specific  liens  will  be  considered  or- 
dinarily subject  to  a  superior  lien  not  men- 
tioned. But  it  does  not  follow  that  in  case 
of  a  direction  to  sell  free  from  first  or 
superior  liens,  without  mentioning  inferior 
liens,  the  latter  would  not  be  also  protected 
in  accordance  with  the  ordinary  rule  govern- 
ing judicial  sales.  No  Instance  of  such  a 
direction  has  been  brought  to  our  attention, 
and  it  would  seem  that  the  result  of  such  a 
sale  must  depend  upon  the  circumstances  of 
the  case,  the  intention  of  the  parties,  and  the 
equities  arising  therefrom." 

Claim  by  lienor  for  deficiency;  estoppel.— 
The  failure  of  a  mortgage  creditor  to  respond 
to  a  referee's  order  to  show  cause  why  the 
property  of  the  bankrupt  should  not  be  sold 
free,  clear,  and  discharged  of  all  encum- 
brances thereon,  does  not  ertop  him  from 
making  a  claim  for  deficiency,  which  had  only 
a  potential  existence  at  the  date  of  said 
order.  Matter  of  McAusland  (D.  0.,  N.  J.), 
37  Am.  B.  R.  519,  235  Fed.  173. 

405.  Clark  Hardware  Co.  v.  Sauve  (C.  C. 
A.,  8th  Cir,),  33  Am.  B.  E.  674,  220  Fed. 
102. 

406.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  513,  152  Fed.  943,  mod^;.  16  Am. 


B.  R.  583,  145  Fed.  202,  affd.  213  U.  S.  223, 
22  Am.  B.  R.  1,  53  X,.  Ed.  772,  29  Sup.  Ct. 
436;  In  re  Stevens   (D.  C,  Of  eg.), "'^3  Am. 

B.  R.' 239i,-173  Fed.   842;   In  re  Allert    (D. 

C,  K".  Y.),  23  Am.  B.  R.  IQl,  173  Fed.  691. 

407.  In  re  Clark  Coal  &  Coke  Co.  (D.  C, 
Pa.),  23  Am.  B.  R.  273,  173  Fed.  658;  In  re 
Brown  &  Co.  (C.  C.  A.,  8th  Cir.),  28  Am. 
B.  R.  336,  196  Fed.  758. 

Payment  of  commission  of  trustee  and 
referee  out  of  proceeds.— Where  a  bankrupt 
owns  property  which  was  subject  to  a  mort- 
gage securing  a  note  for  $1,640,  the  validity 
of  which  was. unquestioned  and  the  property 
was  sold  by  the  trustee  free  of  the  mortgage, 
the  mortgagee,  who  purchased  the  incumbered 
property  at  such  sale  for  $1,500,  was  entitled 
to  have  the  purchase  price  credited  on  his 
allowed  claim  without  deduction  for  the  com- 
missions of  the  trustee  and  referee,  there 
bemg  a  general  estate  of  the  bankrupt  out 
of  which  the  commissions  could  be  paid. 
Matter  of  Huggins  (C.  C.  A.,  8th  Cir.),  24 
Am.  B.  R.  715,  179  Fed.  490;  In  re  Howard 
(p.  C,  N.  Y.),  31  Am.  B.  R.  251,  207  Fed. 
402. 

408.  In  re  Crowell  (D.  C,  Mass.),  29  Am. 
B.  R.  308,  199  Fed.  659. 

409.  Matter  of  New  York  and  Philadelphia 
Package  Co.  (D.  C,  N.  J.),  35  Am.  sf  R. 
94,  225  Fed.  219. 

410.  Matter  of  Reading  Hat  Mfg.  Co.   (D. 
'>,,,■  I'  ^*  ^™-  ^-  ^-  88*'  224  Fed.  786. 

/^  J;  .  ^^  Vulcan  Foundry  &  Machine  Co. 
i^:  ^nJ^-'  ^^  ^'''■>'  24  Am.  B.  R.  825.  180 
Fed.  671 ;  Matter  of  Elmore  Cotton  Mills, 
(D.  C,  Ala.),  33  Am.  B.  R.  426,  217  Fed. 
808. 

Sale  where  trustee  had  no  equity.—  Where 
a  trustee  sold  property  free  from  liens,  in 
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who  invoked  the  aid  of  the  bankruptcy  court  to  secure  a  sale  of  the  incum- 
bered property  withouT;  the  expense  and  delay  of  foreclosure  pjroceedings,  the 
costs  of  the  sale, may. be  charged  against  the  proceeds.*^^  Where  a  sale  isiad 
free  ^rom*  incumbrances,  and  the  appraisal  of  the  property  and  the  proceeds 
of  tire  sale  were  less  than  the  amount  of  the  incumbrances,  it  will  nevertheless 
be  assumed  on  petition  to  revise  that  the  court  in  ordering  the  sale  expected 
some  .benefit  to  accrue  to  the  estate.*^^ 

(6)  Deteemination  of  validity,  peioeities  oe  amounts  of  liens. — 
A  court  of  'bankruptcy  has  jurisdiction  -to  order  a  sale  of  the  property  of  a 
bankrupt  upon  which  a  lien  is, asserted,  without  first  determining  either  the 
validity  or  amount  of  the  lien,*"  and-,  where  the  petition  to  sell  does  not  attack 
the  validity  of  a  mortgage,  and  the  mortgagee  has  no  notice  that  such  an 
attack  would  be.  made,  the  referee  has  no  authority,  in  the  proceedings  for 
the  sale,  to  declare  tte  mortgage,  ipyalid.*^*  The  property  being  sold  free  of 
all  liens,  the  court  having  lawful  custody  of  -the  property  to  which  liens 
attached  "may  determine  the  relative  priorities  of  conflicting  claims  -to  the  fund 
realized-  from  the  sale.*^*,    The  trustee  should  appear  and  protect  the  rights 


which  he  had  no  equity,  without  the  eonaent 
of  the  lien  holder,  and  the  jiroceeds  of  the 
sale  fell  far  short  of  the  amount  of  the  lien, 
there  is  prima  facie  evidence  that  there 
should  have  been  no  sale  hy  the  trustee,  and 
the  commissions  for  services  upon  such  sale 
of  the  referee  and  trustee  should  be  paid  out 
of  the  estate  and  not .  out  of  the  proceeds 
of  the  sale.  In  re  Holmeai  Lumber  Co.  (D. 
C,  Ala.);  26  Am.  B.  R.  119,  189  Fed.  178; 
In  re  Howard  (D.  C,  N".  Y.),  31  Am.  B. 
R.  251,  .''07  Fed.  402;  Matter  of  Niew  York 
and  Philadelphia  Package  Co.  (D.  C,  N.  J.), 
35  Am.  B.-R.  94,  225  Fed.  219. 

412.  In  re  Chambersburg  Mfg.  Co.   (1>.  C, 
Pa.),  26  Am.  B.  R.  107,  190  Fed.  411;  In  re 
Barber    (D.   C,   Minn.),   3   Am.   B.   R.   306,' 
97  Fed.   547;    Matter  of  Mais    (Ref.,  Ky.), 
18  Am.  B.  R.  104. 

Implied  consent  to  payment  of  expenses 
out  of  proceeds.— Where  creditors  having 
liens  upon  the  real  estate  of  a  bankrupt 
have  received  notfce  of  an  application  lor 
an  order  to  sell  such  -real  estate  free  from 
liens  but  make  no  objection  thereto  and  per- 
mit the  referee  to  go  on  with  the  execution 
of  the  order  and  the  distribution  of  the 
proceeds  of  such  sale,  they  will  be  deemed 
to  have  consented  by  "  necessary  implica- 
tion "  to  all  that  was  done,  and  cannot  there- 
after object  to  allowances,  made  for  expenses 
incurred  in  the  administration  of  the  estate, 
because  payable  out  of  the  funds  derived 
from  the  sale.  In  re  Torchia  (C.  C.  A.,  3d 
Cir.),  26  Anv  B.  R.  579,  188  Fed.  207,  revg. 
26  Am.  B.  R.  188,  185  Fed.  576;  Matter  of 
Elmore  Cotton  Mills  (D.  C,  Ala.),  33  Am. 
B.  R.  426,  217  Fea.  808. 

Where  lienors  become  the  purchasers  of  a 
bankrupt's  property  discharged  of  liens,  it 
will  be  presumed  that  they  intended  that 
reasonable  and  necessary  costs  incurred  in 
the  sale  should  be  paid  out  of  the  proceeds 
realized,  even  though  their  liens  be  postponed 
thereby;    but   costs   incurred   by   a  receiver 


should-  be  disallowed,  in  the  absence  of  good 
reason  why  the  lieliors  should  bear  the  saine. 
Matter  of  West  (D.  C,  Pa.),  37  Am.  B.  R. 
421,  232  Fed,  903. 

413.  In  re  Throckmorton  (C.  C.  A.,  6th 
Cir. ) ,  28  Am.  B.  R.  487,  196  Fed!  656.' 

414.  In  re  Littlefield  (C.  C.  A.,  1st  Cir.), 
19  Am.  B.  R.  18,  155  Fed.  838. 

415.  Matter  of  Martin  (C.  C.  A.,  3d  Cir.)  i 
32  Am.  B.  R.  29,  210  Fed.  620. 

416.  Chauncey  v.   Dyke  Bros.  .(C.  iC.   A., 
.8th  Cir..),  9  Am.  B.  R.  444,  119  Fed.  l;.In 

re  Goldsmith  (D.  C,  N".  Y.),  21  Am.  B.  R. 
845,  168  Fed.  779;' Matter  of  National  Boat 
&  Engine  Co.  (D.  C,  Maine),  33  Am.  B,  R. 
154,  216  Fed.  208. 

Bids  on  property  as  evidence  of  value.^^ 
Where  the  amount  of  bids  for  property  sold 
free,  from-  liens  is  the  only  direct  evidence 
of  value,  the  referee  may  rely  thereon  in 
distributing  the -proceeds  among  the  lienors. 
Matter  of  Benz  (C.  C.  A.,  3d  Cir.),  33  Am. 
B.  R.  363,  218  Fed.  50. 

Enforcement  of  liens  originating  prior  to 
bankruptcy.^- -Bankruptcy  courts  kre  invested 
with  power  to  ad  just  and- ultiliiately'to  allow 
and  ejiforce  liens,  originating  prior  to  bank- 
ruptcy and  presented  within  the  proving 
period,  according  to  their  merits  and  at  any 
time  before  but  not  after  the  estates  have 
been  closed.  Courtney  v.  Fidelity  Trust  Co. 
(C.  C.  A.,  6th  Cir.),  33  Am.  B.  R.  400,  219 
Fed.  57. 

Rights  of  lienors  after  sale  of  assets  as  asi 
entirety. — ^  Where  creditors  claim  liens  on 
separate  portions  of  a  bankrupt's  property 
and  the  pl-operty,  against  their  objection,  is 
sold  as  an  entirety,  they  are  entitled  to  show 
what  portion  of  the  purchase  price  represents 
the  value  of  the  property  on  which  they  had 
their  respective  liens.  Matter  of  Benz  (D.  C, 
Pa.),  33  Am.  B.  R.  114,  62  Pittsburgh  Leg. 
J.  305. 

Effect  of  approval  of  court. — A  bankruptcy 
court,  by  approving  a  trustee's  sale  of  claims 
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of  the  estate  in  proceedings  for  the  distribution  of  the  fund  derived  from 
such  sale.*"  There  was  doubt  as  to  the  jurisdiction  of  the  court,  prior  to 
the  amendatory  act  of  190'3,  to  determine  the  validity  or  priority  of  a  lien.*^* 

(7)  Sales  subject  to  incumbrances. —  Sales  can,  of  course,  be  madig sub- 
ject to  incumbrances,  and  the  purchaser  then  takes  the  property  charged  there- 
with.*^* The  practice  is  not  different  from  that  on  sales  of  unincumbered 
property,  and  is  sometimes  regulated  by  local  rules.  If  the  order  of  sale 
contains  no  special  direction  as  to  incumbrances,  the  purchaser  under  the  rule 
of  caveat  emptor  acquires  only  the  rights  of  the  bankrupt  in  the  property, 
and  the  rights  of  those  claiming  an  adverse  interest  therein  are  not  affected.f^ 
Unless  it  is  directed  that  the  property  be  sold  divested  of  liens,  the  purchaser 
takes  title  subject  to  all  existing  liens,  and  must  pay  such  liens  or  otherwise 
arrange  with  the  lien  creditors  in  order  to  retain  the  property.*^^ 

(8)  Peacticb  on  sales  of  incumbeeed  peopeety. —  Equity  requires  that 
the  order  should  provide  that  the  notice  to  the  lienors  be  ample,  and  personal 
rather  than  by  mail,*^^  qnd  that  a  lienor,  if  the  purchaser  at  the  sale,  may 
give  a  receipt  to  the  amount  of  his  lien  in  lieu  of  cash.  It  is  proper  for  thg. 
court  to  bring  in  a  creditor  claiming  a  lien  on  the  property  by  a  rule  to  show 
cause. *^^.  It  has  been  held  that  where  real  property  of  the  bankrupt  is 
sold  under  a  mortgage  foreclosure  in  a  St^te  court,  such  court  has  jurisdic- 
tion to  appoint  an  au(Jitor  to  distribute  the  fund  realized  upon  the  sale.*^ 

e.  Resale;  when  granted. — After  the  confirmation  of  a  judicial  sale  neither 
mere  inadequacy  of  price,  nor  offers  of  better  prices,  nor  anything  but  fratid, 
accident,  mistake  or  some  other  cause  for  which  equity  would  void  a  like 
sale  between  private  parties  will  warrant  a  court  in  avoiding  the  confirmation 
of  a  sale  between  private  parties  will  -^varrant  a  court  in  avoiding  the  con- 
firmation of  the  sale,  or  in  opening  the  latter  and  receiving  subsequent  bids.*^ 
However  where  the  inadequacy  is  so  great  as  in  itself  to  raise  a  presumption 

belonging  to  the  bankrupt,  does  not  thereby  creditor  whose  lien  will  be  discharged  by  the 

warrant  the  priority  of  the  claims  over  ad-  sale  has  received  due  notice  of  the  application 

verse  claims  so  as  to  make  it  judicial  bad  for  an  order  of  sale.     In  re  Saxton  Furnace 

faith  for  the  same  court  to   afterwa:rds,  in  Co.  (D.  C,  Pa.),  14  Am.  B.  R.  483,  136  Fed. 

another  case,  decide  against  the  priority  of  697. 

the  claims.     Taylor  v.  Kiminerle   ( C.  C.  A.,  Notice. —  It  seems  to  be  settled  that  notice 

6th  Cir.),  37  Am.  B.  B.  34,  232  Fed.  134.  to  the  lien  creditors  of  the  application  for 

417.  Matter  of  National  Boat  &  Engine  Co.  sale  must  not  only  be  given,  but  the  record 
(D.  C,  Maine),  33  Am.  B,  K.  154,  216  Fed.  must  disclose  affirmatively  that  every  cred- 
208.  itor  whose   lien   will   be   discharged   by   the 

418.  Compare  In  re  San  Gabriel,  etc.,  Co.  sale  has  received  due  notice  of  the  applica- 
(C.  C.  A.,  9th  Cir.),  7  Am.  B.  K.  206,  111  tion.  In  re  Platteville  Foundry  &  Machine 
Fed.  892.    On  reconsideration  of  s.  c,  4  Am.  Co.    (D.   C,  Wis.),  17  Am.  B.  E.  291    147 

B.  R.  197,  102  Fed.  310;  In  re  Muhlhauser       Fed.  828. 

(C.  C.  A.,  6th  Oir.),  10  Am.  B.  R.  236,  121  Necessity  of  notice  where  sale  subject  to 

Fed.  669.    And  see  also  in  §§  11  and  23,  ante.  liens.^  Where  a  bankrupt's  property  is  sold 

419.  In  re  Gerry  (D.  C,  Pa.),  7  Am.  B.  subject  to  any  liens  which  may  be  on  the 
R.  459,  112  Fed.  597,  595.  property,  mortgagees  are  not  entitled  to  have 

420.  In  re  Muhlhauser  Co.  (C.  C.  A.,  6th  the  sale  vacated  because  they  were  not  given 
Oir.),  10  Am.  B.  R.  236,  121  Fed.  669;  In  notice  of  the  sale  or  its  confirmation,  or  he- 
re Platteville  F.  &  M.  Co.  (D.  C,  Wis.),  cause  the  order  of  sale  was  not  correct  in 
17  Am.  B.  R.  291,  147  Fed.  828;  Citizens'  form.  Matter  of  Burr  Mfg.  Co..  (C.  C.  A.," 
Savings  Bank  v.  Paducah  (Ky.  Ct.  of  App.),  2d  Cir.),  32  Am.  B.  R.  708,  217  Fed    16 

32  Am.  B.  R.  508,  167  8.  W.  870.  423.  Matter  of  American  Architects'  Tube 

421.  Matter  of  Reading  Hat  Mfg.  Co.   (D.       Co.   (C.  0.  A.,  6th  Cir.),  25  Am.  B.  R   651 

C,  Pa.),  34  Am.  B.  R.  884,  224  Fed.  786.  184  Fed.  694. 

422.  Ray  v.  Norseworthy,  90  U.  S.  128,  424.  Furth  v.  Stahl,  10  Am.  B.  R.  442, 
23   L.   Ed.    116;    In  re  Taliafero,   Fed.   Cas.       205  Pa.  St.  439. 

13,736;   In  re  Drewry,  Fed.  Cas.  4,081.     The  425.  Matter  of  Burr  Mfg.  Co.    (C.  C.  A., 

record  should  disclose  affirmatively  that  every      2d  Cir.),  32  Am.  B.  R.  708,  217  Fed.  16. 
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of  fraud  or  to  shock  the  conscience  of  the  court  the  sale  may  be  set  aside.*^^ 
Where  a  trustee  himself  is  a  purchaser,  and  the  land  subsequent  to  the  sale 
increases  in  value,  the  sale  should  be  set  aside  and  resold,  compensation  to 
be  made  to  the  trustee  for  the  price  paid  by  him  for  the  land  and  for  the  cost 
of  improvements  made  thereon.*^'^  A  sale  of  property  may  be  set  aside  where  it 
appears  that  there  were  irregularities  which  prejudiced  the  rights  of  interested 
parties.*^®  A  sale  which  has  been  confirmed,  the  purchaser  having  been  per- 
mitted to  take  possession  of  the  goods  and  sell  part  of  them,  should  not  be 
summarily  set  aside,  for  inadequacy  or  alleged  collusion;  the  creditors  remedy 
in  such  case,  if  any,  is  by  suit  against  the  purchaser  and  the  guilty  parties 
for  an  accounting.*^* 

VII.  TRANSFER   OF   TRUSTEE'S   TITLE   TO    PURCHASER. 

Subsection  c,  relative  to  the  transfer  of  title  to  the  purchaser,  is  expressive 
of  the  law.  On  the  report  of  sale  being  confirmed,  an  order  is  usually 
entered  directing  the  trustee  to  make  the  transfer  on  receipt  of  the  con- 
sideration. The  instrument  of  transfer  should  always  recite  what  interest, 
as,  for  instance,  the  bankrupt's  or  the  latter's  free  of  liens,  is  transferred, 
and  as  to  covenants,  should  _be  adapted  to  the  fprms  used  by  the  assignee  or 
receivers  under  State  laws.*^"  Where  a  business  corporation  has  been  adjudged 
a  bankrupt  and  its  assets,  including  its  goodwill  and  corporate  name,  has 
been  sold  by  order  of  the  court,  the  purchaser  will  be  protected  in  the  owner- 
ship of  the  property  purchased,  and  the  former  bankrupt  will  not  be  permitted 
by  using  the  old  corporation  name  to  interfere  with  the  good  will  of  the 
business.*^^  A  sale  by  a  trustee  under  order  of  the  court,  of  a  note  payable  to 
the  bankrupt,  passes  the  legal  title  to  the  purchaser,  who  may  sue  thereon  with 
all  the  right  the  trustee  had.*^^ 

Vin.  TITLE  OF  TRUSTEE  WHERE  COMPOSITION  IS  SET  ASIDE,  DISCHARGED  OR , 
REVOKED;  EFFECT  OF  CONFIRMATION. 

a.  Setting  aside  discharging  or  revoking  composition.—  Subsection  d,  relative 
to  vesting  title  o|  bankrupt's  property  in  the  trustee  upon  a  composition  being 

428.  Matter  of  Burr  Mfg.  Co.    ( C.   C.  A.,  reopening  the  bidding  that  such  bidder  make 

2d  Cir.),  32   Am.   B.  R.   708,   217  Fed.   16;  an  "upset  bid"  greater  by  three  thousand 

In  re  Shapiro    (D.   C,  Pa.),   19  Am.  B.  K.  dollars  than  the  amount  at  which  the  bid- 

125,  154  Fed.  673,  holding  that  where  $3,400  ding  was  closed,  but  a  resale  should  be  or- 

has  been  realized  upon  the  sale  of  a  stock  dered,  starting  the  bidding  at  the  amount  of 

of   goods   appraised    at   $5,000,    an   offer   to  the  rejected  bid.     Coal  City  House  Furnish- 

pay  $3,800  is  not  enough  to  warrant  setting  ing  Co.  v.  Hogue    ( C.   C.  A.,   4th   Oir. ) ,  28 

aside  the  sale  and  ordering  a  resale.     As  to  Am.  B.  R.  258,  197  Fed.  1 ;   Matter  of  Ohio 

the  construction  of  an  order  of  resale,   see  Copper  Mining  Co.    (D.  C.,  N.  Y.),  38  Am. 

In  re  Wylie  (C.  C.  A.,  3d  Cir.),  18  Am.  B.  B.  R.  548,  237  Fed.  490. 

R.  503,  153  Fed.  281,  aflFg.  It  Am.  B.  R.  404,  427.  In  re  Hawley    (D.  C,  Iowa),  9  Am. 

148  Fed.- 907.  B.  R.  61,  117  Fed.  36_4. 

Refusal  of  bid;  right  to  resale.— A  bidder.  428.  Matter  of  Burr  Mfg.  Co.    (D.  C,  N. 

at  a  public  sale  of  bankrupt's  real  estate  who,  Y.) ,  32  Am.  B.  R.  686,  209  Fed.  138. 

upon  being  told  that  his  bid  in  a  representa/-  429.  In  re  Knosher  &  Co.    ( C.  C.  A.,  9th 

tive    capacity   would   not   be    accepted,    an-  Cir.),  28  Am.  B.  R.  747,  197  Fed.  136. 

nounces  that  he  will  thereafter  bid  for  him-  430.  Section  15,  act  of  1841,  required  the 

self  upon  his  own  responsibility,  is  entitled  in^sertion  in  the  deed  of  a  copy  of  the  adjudi- 

to  have  a  .bid  made  in  his  own  behalf  ac-  cation   and   order    appointing  trustee.      The 

cepted;    and   where  the   trustee   directs   the  dates    of    'these    steps    in    the    proceedings 

bidding  to  be  closed  upon  the  receipt  of  the  should  be  inserted  now.    Compare  also  section 

bid  of  a  third  person,  after  the  refusal  of  47-c,  added  by  the  amendatory  act  of  1903. 

a  bid  made  by  such  bidder  in  his  own  behalf,  431.  Myers  Co.  v.  Tuttle    (C.   C,  N.  Y.j, 

which  is  twenty-five  dollars  higher  than  the  26  Am.  B.  R.  541,  188  Fed.  532. 

bid  of  such  third  person,  the  referee  has  no  432.  Bailey  v.  Anderson    (6a.   Sup.  Ct.), 

right  to  impose  as  a  condition  precedent  to  32  Am.  B.  R.  863,  82  S.  E.  290. 
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set  aside  or  a  discharge  being  revoked,  has  been  considered  in  appropriate 
places,  ante.  It  constitutes  the  single  exception  to  the  American  doctrine 
that  the  cleavage  day  as  to  a  bankrupt's  property  shall  be  the  day  the  petition 
is  filed  by  or  against  him.  When  a  composition  is  set  aside  or  a  discharge 
revoked,  property  of  the  bankrupt  vi^hich  would  otherwise  be  "  after-acquired," 
vests  in  the  trustee  as  of  the  date  of  the  decree  so  setting  aside  or  revoking. 
Thus  far  there  are  no  cases  construing  this  subsection.*''^ 
'  b.  Effect  of  confirmation  of  composition. —  Subsecfion  /  of  this  section  declares 
that  "upon  the  confioTnation  of  a  composition  offered  by  a  bankrupt,  the  title 
to  his  prt)perty  shall  thereupon  revest  in  him."  *^*  The  result  of  the  confirma- 
tion is  to  take  the  estate  out  of  the  jurisdiction  of  the  bankruptcy  court  and 
restore  it  to  the  bankrupt.*^^ 

IX.  THANSFEBS  FRAUDULENT  UNDER  STATE  LAWS  MAY  BE 
AVOIDED  BY  TRUSTEE. 

a.  In  general.— Subsection  e^  relative  to  the  powers  of  the  trustee  in  respect 
to  fraudulent  transfers,  has  been  referred  to  elsewhere.*^*  It  is  the  corollary 
of  §  67-b,  and  means  simply  that  if  a  creditor  could  have  avoided  any  transfer 
(not  merely  a  lien)  under  the  laws  of  the, State,  the  trustee  can  do  the  same,*^^ 
and  it  is  immaterial  that  the  creditors  of  the  bankrupt  were  not  in  a  position 
to  attack  the  transfer.*^*  The  trustee  is  subrogated  to  the  rights  of  creditors, 
and  may  sue  to  avoid  any  conveyance,  which  a  creditor  could  haVe  avoided, 
although  made  more  than  four  months  prior  to  the  adjudication  of  bank- 
ruptcy.*^®    Such  trustee  may  proceed  for  such  purpose  by  biU  in  equity,  and 


433.  See  discussion  under  Sections  Thir- 
teen and  Fifteen  of  this  work. 

434.  See  Bankr.  Act,  §  21-g,  ante,  as  to 
evidence  of  order  of  confirmation,  and  the 
recording  thereof. 

435.  Matter  of  Hollins  (C.  C.  A.,  2d  Oir.), 
36  Am.  B.  E.  168,  229  Fed.  349. 

Effect  of  conflrmation.^  Upon  the  confir- 
mation of  a  composition  the  title  of  a  bank- 
rupt to  his  property  "  shall  thereupon  revest 
in  him,"  and  his  receiver  has  no  right  there- 
after to  receive  any  property  as  the  property 
of  the  bankrupt,  and,  hence,  a  bank  has  no 
right  to  turn  '  over  stocks,  bonds  or  other 
property  vrhich  the  bankrupt  had  pledged 
with  it  prior  to  bankruptcy,  and  the  bank- 
ruptcy court  is  withou^t  jurisdiction  to  pass 
upon  claims  made  by  third  parties  to  such 
property  turned  over  to  the  receiver.  Mat- 
ter of  Hollins  {C.  C.  A.,  2d  Cir.),  38  Am. 
B.  R.  432,  238  Fed.  787. 

436.  See  discussion  under  Sections  Sixty 
and  Sixty-seven  of  this  work.  Compare  also 
in  this  section,  subtitle  "Property  Fraud- 
ulently Transferred." 

437.  Mueller  v.  Bruss,  8  Am.  B.  R.  442, 
112  Wis.  406;  McMahon  v.  Pi  than  (Iowa 
iSup.  Ot.),  33  Am.  B.  R.  125,  147  N.  V^.  920. 

A  trustee  on  behalf  of  creditors,  may  attack 
bills  of  sale  or  trust  agreements  which  are 
void  as  to  the  bankrupt's  creditors  because 
they  have  not  been  filed,  and  because  posses- 
(Sion  of  the  property  has  not  been  changed. 
Matter  of  Gerstraan  and  Bandman  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  145,  157  Fed.  550. 
In  Manning  v.  Evans  (D.  C,  N.  Y,),  19  Am. 


B.  E.  217,  223,  156  Fed.  106,  Judge  T^anning 
said :  "  It  will  be  observed  that  in  this  sec- 
tion there  is  no  four  months'  limitation  as 
in  the  other  sections  above  referred  to  (60 
and  70).  Its  effect  is  to  subrogate  the  trus- 
tee to  the  rights  of  creditors.  Its  distinguish- 
ing feature  is  that  it  authorizes  a  trustee  in 
bankruptcy  to  invoke  the  relief  furnished 
by  State  laws  to  creditors  for  annulling 
transfers  of  property  by»their  debtors." 

438.  Sheldon  v.  Parker,  11  Am.  B.  R.  152, 
66  Neb.  610;  McKey  v.  Emanuel  (111.  Sup. 
Ct.),  32  Am.  B.  R.  350,  104  N.  E.  1051. 

439.  In  re  Mullen  (D.  C,  Mass.),  4  Am. 
B.  R.  224,  101  Fed.  413;  Lewis  v.  Bishop, 
47  N.  Y.  App.  Div.  554,  62  N.  Y.  Supp.  618; 
Beasley  v.  Coggins,  12  Am.  B.  R.  355,  48 
Fla.  215,  57  So.  213;  Bush  v.  Export  Storage 
Co.  (C.  C,  Tenn.),  14  Am.  B.  R.  138,  136 
Fed.  918;  In  re  Gray,  3  Am.  B.  E.  647,  47 
N.  Y.  App.  Div.  554,  62  N.  Y.  Supp.  618; 
Ruhl-Koblegard  Co.  v.  Gilespie,  22  Am.  B.  R. 
643,  61  WrVa.  554,  56  S.   E.   898,  Hull  v. 

.Hudson  (Ch.  Ct.,  Del.),  26  Am.  B.  R.  725,  80 
Atl.  674;  Hobbs  v.  Frazier  (Fla.  Sup.  Ct.), 
26  Am.  B.  R.  887,  55  So.  848;  Blick  v.  Nimmo 
(Md.  Ct.  of  App.),  30  Am.  B.  R.  770,  88 
Atl.  116;  Holbrook  v.  International  Trust 
Co.  (Mass.  Sup.  Ct.),  33  Am.  B.  R.  808, 
107  N.  E.  665;  Manders  v.  Wilson  (D.  C, 
Cal.),  36  Am.  B.  R.  739,  230  Fed.  536. 

Trustee  as  representative  of  creditors. — 
In  a  suit  to  set  aside  a  conveyance  made  by 
the  bankrupt  in  fraud  of  his  creditors,  the 
trustee  in  bankruptcy  represents  the  interests 
of  the  creditors  alone ;  in  an  action  to  recover 
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will  not  be  required  to  seek  his  remedy  at  law."**  Sucli  a  suit  may  be  main- 
tained, although  neither  the  trustee  nor  any  creditor  has  reduced  tjie  claim 
against  the  bankrupt  to  a  judgment.**^  The  fact  that  the  transfer  was  made  by 
the  husband  to  his  wife  does  not  prevent  it  from  being  genuine  and  free  from 
fraud.**^  To  hold  that  a  trustee  cannot  attack  a  fraudulent  conveyance  made 
by  the  bankrupt  more  than  four  months  before  the  filing  of  the  petition, 
without  showing  that  some  creditor  had  obtained  a  judgment  and  issued  execu- 
tion thereon,  so  that  he  could  maintain  a  similar  action,  would  be  simply  to 
provide  an  easy  and  convenient  method  for  a  dishonest  debtor  to  dispose  of 
his  property.**^  The  presumption  is  that  the  trustee  has  complied  with  the 
provisions  of  the  bankruptcy  act,  and  is  qualified  to  act.***  When  a  trustee 
seeks  to  enforce  rights  or  to  recover  property  in  another  district  outside  of 
the  territorial  jurisdiction  of  the  court  which  appointed  him,  he  stands  in 


property  fraudulently  conveyed  the  defend- 
ants may  allege  that  any  recovery  had  in  the 
action  would  not  be  for  the  benefit  of  cred- 
itors but  for  the  benefit  of  the  bankrupt 
himself.  Cartwright  v.  West  (Sup.  Ct., 
Ala,),  26  Am.  B.  R.  831,  55  So.  917. 

Purchase  by  corporation  of  its  own  stock 
while  insolvent. — ^A  trustee  in  bankruptcy 
of  a  corporation  may  bring  a  suit  in  equity 
against  stockholders  to  'set  aside  as  fraud- 
ulent and  void  transactions  whereby  said 
stockholders  sold  their  stocks  to  the  corpora- 
tions and  received  payment  therefor  from  the 
fund's  of  the  corporation  with  knowledge  of 
its  insolvency.  Sherrill  v.  Hutson  (Ala..Sup. 
Ct.),  32  Am.  B.  E.  532,  65  So.  538. 

440.  Wall  V.  Cox  (C.  C.  A.,  4th  Cir.),  4 
Am.  B.  R.  659,  101  Fed.  .403;  Bteasley  v. 
Ooggi^,  12  Am.  B.  R.  355,  48  Fla.  215,  57 
So.  213;  Davis  v.  Gates  (D.  C,  Pa.),  37 
Am.  B.  R  818,  235  Fed.  192. 

441.  Mueller  v.  Bruss,  8  Am.  B.  E.  442,  H 
Wis.  406;  Beasley  V.  Coggins,  12  Am.  B.  R. 
355,  48  Fla.  215,  57  So.  213;  Thomas  v. 
Roddy,  19  Am.  B.  R.  873,  122  N.  Y.  App. 
Ddv.  851,  107  N.  Y.  Supp.  473;  Ryker  v. 
Gwynne  (N.  Y.,  Sp.  T.  Sup.  Ct.),  21  Am. 
B.  R.  95.  The  trustee  in  bankruptcy  of  a 
mortgagor  may  attack  the  validity  of  a 
chattel  mortgage  although  the  claims  of  cred- 
itors are  not  in  judgment.  Mitche'l.  v. 
Mitchell  (D.  C,  N.  Car.),  17  Am.  B.  R. 
382,  147  Fed.  280. 

TTnfiled  chattel  mortgage. —  The  Court  of 
Appeals  of  New  York  have  held  that 
the  present  bankruptcy  act  arms  the  trustee 
in  bankruptcy  with  the  right  to  assert  the 
invalidity  of  an  unfiled  chattel  mortgage  in 
favor  of  the  creditors  of  the  mortgagor,  even 
though  their  claims  are  not  in  judgment. 
Skilton  v.  Coddington,  15  Am.  B.  E.  810,  185 
N  Y.  80,  77  N.  E.  790,  cited  in  Dunn  Salmon 
Co.  v.  Fillmore,  19  Am.  B.  E.  172,  55  'N.  Y. 
Misc.  546,  106  N.  Y.  Supp.  88. 

Effect  of  discharge. —  The  discharge  of  a 
debtor  in  bankruptcy  is  personi.1  to  the  bank- 
rupt and  does  not  release  his  fraudulent 
grantees  from  liability  for  the  fraud  com- 
mitted by  them  nor  in  any  way  preclude 
the  trustee  from  recovering  property  of  the 
©state   which   hag  been   fraudulently  trans- 


ferred. Stephenson  v.  Bird  (Ala.  Sup.  Ct.), 
25  Am.  B.  E.  909,  53  So.  92. 

Judgment  not  required. — ^A  trustee  in  bajik- 
ruptcy,  before  bringing  suit  to  set  aside  an 
alleged  fraudulent  transfer  by  the  bankrupt, 
need  hot  procure  judgment,  issue  execution 
thereon,- and  have  it  returned  unsatisfied.  A 
trustee  in  bankruptcy  may  under  section  70e 
of  the  Bankruptcy  Act  recover  all  the  prop- 
erty transferred' by  the  bankrupt  in  fraud 
of  creditors,  although  such  recovery  may  re- 
sult in  the  possession  by  the  trustee  of  prop- 
erty in  excess  of  the  entire  indebtedness  of 
the  bankrupt.  Davis  v.  Gates  (D.  C,  Pa.), 
37  Am.  B.  R.  818,  235  Fed.  192. 

448.  Lyon  v.  Wallace  (Mass.  Sup.  Ct.),  35 
Am.  B.  R.  6'88,  108  N.  E.  1075. 

Mere  relationship  not  a  badge  of  fraud. — 
In  considering  an  alleged  frauaulent  convey- 
ance by  a  debtor  to'  his  wife,  their  relation- 
ship is  not  a  badge  of  fraud,  but  is  a  mere 
circumstance,  dependent  for  its  value  upon 
other  circumstances.  McCrory  v.  Donald 
(Ala.  Sup.  Ct.),  35  Am.  B.  R.  696,  68  So. 
306. 

In  Kentucky  a  conveyance  by  a  bankrupt 
to  his  wife,  without  consideration  but  not 
actually  fraudulent,  is  voidable  only  as 
against  debts  which  the  bankrupt  owed  at 
the  time  of  the  conveyance.  Pace's  Trustee 
V.  Pace  (Ky.  Ct.  of  App.),  33  Anl.  B.  R: 
834,  172  S.  W.  925. 

443.  Thomas  v.  Roddy,  19  Am.  B.  E.  873, 
122  N".  Y.  App.  Div.  851,  107  N.  Y.  Supp. 
473;  McKey  v.  Emanuel  (III.  Sup.  Ct.),  32 
Am.  B.  E.  350,  104  N.  E'.  1051. 

Pffiperty  transferred  more  than  four 
i^onths  prior  to  bankruptcy. — A  District 
Court  has  jurisdiction,  under  section  70e  of 
the  Bankruptcy  Act,  without  the  consent  of 
the  defendant,  of  an  action  by  a  trustee  in 
'bankruptcy  to  recover  property  fraudulently 
transferred  by  the  bankrupt  more  than  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy.  An  objection  that  there  is  an 
adequate  remedy  at  law  is  without  merit. 
Davis  V.  Gates  (D.  C,  Pa.),  37  Am.  B.  R. 
818,  235  Fed.  192. 

444.  Breckons  v.  Snyder,  15  Am.  B.  E.  112, 
211  Pa.  St.  176,  60  Atl.  575. 
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the  position  of  those  whose  rights  he  has  acquired  and  can  resort  only  to 
the  same  courts,  State  or  Tederal,  and  is  confined  to  the  same  remedies.**" 
In  many  cases,  the  trustee  will  be  able  to  sue  under  §  67-e  or  §  70-e.  If 
under  the  latter,  he  must  bring  himself  within  the  elements  of  pleading  and 
proof  recognizad  by  the  statutes  and  decisions  of  his  State.**®  The  important 
difference  is  that,  if  the  suit  is  based  on  the  State  law,  the  State  statute  of 
limitation  applies.  Thus,  many  fraudulent  transactions,  which  could  not  be 
brought  under  §  67-e,  will  be  timely  if  resting  on  §  70-e.  The  trustee  should 
allege  that  the  property  of  the  bankrupt  is  not  sufficient  to  pay  his  creditors 
in  fuU.**^  A  mortgagee  who  knows  that  the  mortgagor  is  selling  mortgaged 
chattels  for  his  own  use,  and  who  consents  to  his  doing  so,  is  not  a  bona  fide 
holder  and  the  mortgagor's  trustee  in  bankruptcy  may  avoid  the  chattel  mort- 
gage, and  recover  the  property  transferred  thereby  or  its  value.***  A  trustee 
in  bankruptcy  of  a  mortgagor  has  the  same  rights  as  a  creditor  armed  with  an 
attachment  or  execution.**®  Where  the  alleged  fraudulent  transfer  is  a  mort- 
gage, the  bill,  upon  the  issue  of  its  priority  of  lien,  should  alleged  the  names 
of  the  bankrupt's  creditors  other  than  the  defendant,  tbe  amount  of  their  debts, 
the  character  of  the  same  and  when  created.*^  A  trustee  in  bankruptcy  may 
sue  in  trover  for  a  conversion  of  goods  occurring  either  before  or  after  bank- 
ruptcy, and  in  a  declaration  may  join  a  count  upon  the  bankrupt's  title,  and 
a  count  upon  the  trustee's  title. *^^  The  complaint  in  an  action  by  a  trustee 
is  not  demurrable  as  being  multifarious  and  inconsistent  because  it  alleges 
an  unlawful  preference  and  a  fraudulent  transfer.*®^  In  a  suit  by  a  trustee  in 
bankruptcy  to  set  aside  a  conveyance  of  land  by  a  bankrupt  alleged  to  have 
been  made  in  fraud  of  creditors,  the  grantee  may  invoke  the  statute  of  limi- 
tations in  respect  of  the  antecedent  liabilities  of  the  grantor,  as  a  defense.*^ 
The  cases  turn  on  the  law  of  the  State  and  a  summary  of  their  doctrines  lyould 
be  useless;  they  are,  therefore,  merely  cited  in  the  foot-note.*^* 

445.  Hull  V.  Burr  (C.  C.  A.,  5th  Cir.),  to  exact  from  the, defendants.  O'Farrell  v 
18  Am.  B.  R.  541,  550,  153  Fed.  945;  Pres-  Poston  (S.  Car.  Sup.  Ct.),  37  Am.  B.  R  470 
cott  V.  Galluccio   (D.  C,  N.  Y.),  21  Am.  B.       89  S.  E.  483. 

R.  229,  235,  164  Fed.  618.  447.  Prescott  v.  Galluccio   (D.  C,  N.  Y.), 

Suit  by  trustee  is  in  equity. —  The  hank-        Am.  B.  R.  229,  236,  164  Fed.  618. 
ruptcy  act  does  not  prescribe  the  form  of  448.  Skillen   v.   Endelman,    11   Am.   B.   R. 

action  hy  which  the  trustee  is  to  set  aside  766,  39  N.  Y.  Misc.  261,  79  N.  Y.  Supp.  413! 
a  transfer  alleged  to  have  been  made  by  the  449.  Zartman  v.  First  Nat.  Bank,  19  Am. 

bankrupt  in  fraud  of  his  creditors  prior  to  B.  R.  27,  189  N".  Y.  267,  82  N.  F,.  127. 
the  four  monthsi'  period.     The  bankrupt  is  450.  Teague    v.    Anderson    Hardware    Co 

therefore  limited  to  the  form  of  action  by  (D.  C,  Ga.),  20  Am.  B.  R.  424,   161   Fed. 

which  creditors  are  entitled  to  enforce  such  765. 

right,  and  as  a  creditors'  suit  avoiding  the  451.  Burns  v.  O'Gtorman,  (Cir.  Ct.,  R.  I.) 

transfer  would  .have  been  in  equity,  so  the  17  Am.  B.  R.  815,  150  Fed.  226.  '      ■     ■  > 

suit  of  a  trustee  is  in  equity  and  he  is  not  452.  Kraver    v.    Abrahams     (D.    C,    Pa.) 

entitled  to  a  trial  by  Jury.     Allen  v.  Gray,  29  Am.  B.  R.  365,  203  Fed.  782. 
24  Am.  B.  R.  642,  139  N.  Y.  App.  Div.  428,  453.  Pace's   Trustee  v.   Pace    (Ky     Ct     of 

124  N.  Y.  Supp.  137.  -  App.),  33  Am.  B.  R.  334,  172  S.  W.  925. 

446.  In  re  Gray,  3  Am.  B.  R.  647,  47  N.  454.  In  re  Brown  (D.  C,  Oret^  )  1  Am 
Y.  App.  Div.  554,  62  N.  Y.  Supp.  618;  Muel-  B.  R.  107,  91  Fed.  358;  In  re  G?ah's  (Ref ' 
ler  V.  Brusa,  8  Am.  B.  R.  442,  112  Wis.  406;  Ohio),  1  Am.  B.  R.  465;  In  re  Phelps  (Ref' 
Halbert  v.  Pranlje,  11  Am.  B.  E.  629,  91  N.  Y.),  3  Am  B.  R.  396;  In  re  Mullen  (D  c' 
Minn.  204,  97  N.  'W.  976.  See  Am.  Bankr.  Mass.),  4  Am  B.  R.  224,  101  Fed.  413;  Muel- 
Dig.  §  673.  ler  v.  Bruss,  8  Am.  B.  R.  442,  112  Wis.  406; 

Complaint  in   an  action  by  a  trustee   in  Barber  v.  Ooit  (C.  C.  A.,  6th  Cir.)    16  Am  B 

bankruptcy  to  set  aside  a  deed  for  fraud,  to  R.  419,  144  Fed.  381,  holding  that  under  the 

recover  the  possession  of  land,  and  to  parti-  Ohio  statute  declaring  that  a  creditor  may  sue 

tion   the  land,  examiner]    and   lield  good   on  to  set  aside  fraudulent  transfers,  actual  fraud 

motion  to  compel  plaintiff  to  separately  an-l  need  not  be  shown;  Cohen. v.  w'asar    16  Am 

distinctly  state  what  he  wanted    the  court  B.  R.  381,  183  N.  Y.  33,  75  N.  E  69l'-    Lesser 


§  TO-e.] 


Fraudulent  Teansfeks  Avoided. 
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b.  The  saving  clause. —  That  clause  in  this  subsection  is  similar  to  those 
found  in  §  67-e  and  §  67-f,  and  is  for  the  same  purpose.  What  has  already 
been  said  of  them  will  not  be  repealted  here.  This  saving  of  the  rights  of 
bona  fide  holders  for  value  is  also  merely  expressive  of  the  law.*^^  But,  after 
adjudication,  the  filing  of  the  petition  amounting  to  constructive  notice,  there 
can  be  no  bona  fide  holder.*^® 

c.  The  amendment  of  1903. —  Here  the  words  added  are  the  same  as  those 
added  to  §  60-b  and  §  i67-e.*°^  Their  purpose  and, effect  have  been  considered 
in  the  discussion  of  those  sections.''^®  The  effect  of  the  omission  from  §  23-b 
of  all  reference  to  §  YO-e  has  been  questioned.  It  has  been  held,  however, 
that  such  omission  operates  to  bring  actions  under  §  70-e  within  the  general 
rule  as  laid  down  in  §  23-b,  and  that  while  a  bankruptcy  court  has  general 
jurisdiction  over  the  subject-matter  it  can  only  be  exercised  under  the  con- 
ditions imposed  by  §  23-b,  that  is,  by  the  consent  of  the  proposed  defendants.*^* 
The  effect  of  this  omission  has  been  nullified  by  the  amendment  of  §  23-b 
by  the  amendatory  act  of  1910,  which  enlarged  the  jurisdiction  of  the  bank- 
ruptcy court  to  entertain  suits  under  §  70-e  as  well  as  under  §§  60-b  and  67-e.*^" 


V.  Bradford  Realty  Co.,  15  Am.  B.  R..123,  47 
N.  Y.  Misc.  463,  95  N.  Y.  Supp.  933,  as  to 
sufficiency  of  complaint  in  action  to  set  aside 
chattel  mortgage  made  within  four  months' 
period;  Breckons  v.  Snyder,  15  Am.  B.  R. 
112,  211  Pa.  St.  176,  as  to  sufficiency  of  evi- 
dence in  action  to  recover  preferential  pay- 
ment; Durham  v.  Wick,  14  Am.  B.  R.  385, 
210  Pa.  St.  128;  Wright  v.  Skinner  (D.  C, 
N.  Y.),  14  Am.  B.  II.  500,  136  Fed.  694,  as  to 
allegations  as  to  citizenship  in  bill  where 
jurisdiction  depends  upon  diverse  citizenship ; 
Horskins  v.  Sanderson  (D.  C,  Vt.),  13  Am. 
B.  R.  101,  132  Fed.  415,  as  to  jurisdiction  over 
property  within  the  district  where  the  de- 
fendant resides  elsewhere;  Union  Trust  Co.  v. 
Amery  (Wash.  Sup.  Ct),  27  A|n.  B.  R.  499, 
120  Pac.  539;  Holbrook  v.  International  Trust 
Co.  (Mass.  Sup.  Ct.),  33  Am.  B.  R.  808,  107 
N.  T.  665,  citing  text. 

In  New  Jersey  an  insolvent  debtor  may 
prefer  any  creditor  either  by  a  mortgage  se- 
curing an  antecedent  debt  or  by  a  conveyance 
of  property  in  satisfaction  of  such  indebted- 
ness, provided  the  transaction  is  in  good  faith 
and  for  an  adequate  consideration,  and  the 
trustee  in  bankruptcy  of  the  debtor  may  not 
avoid  such  transfer  under  section  70-e.  Man- 
ning V.  Evans  (D.  C,  N.  Y.),  19  Am.  B.  R. 
217,  223,  156  Fed.  106. 

455.  In  re  Mullen  (D.  C,  Mass.),  4  Am. 
B.  R.  224,  101  Fed.  413. 

456.  Harrell  v.  Beale,  17  Wall,  590.  Com- 
pare In  re  Lake,  Fed.  Cas.  7,002. 


457.  For  the  time  when  this  amendment 
became  operative,  see  "  Supplementary  ^  Sec- 
tion to  Amendatory  Act,"  post. 

458.  See  in  sections  60  and  67. 

459.  Gregory  v.  Atkinson  (D.  C,  Mo.),  11 
Am.  B.  R.  496,  127  Fed.  183,  disapproved  in 
Hurley  v.  Devlin  (D.  C,  Kan.),  17  Am.  B.  R. 
793, 149  Fed.  268,  holding  that  the  bankruptcy 
court,  without  the  consent  of  the  defendant, 
has  jurisdiction  of  a  suit  by  the  trustee  to  set 
aside  an  alleged  fraudulent  transfer  of  prop- 
erty made  by  the  bankrupt  anterior  to  the 
ifour  months' period.  Sheppard  v.  Lincoln  (D. 
C,  N.  Y.) ,  25  Am.  B.  R.  804,  184  Fed.  182. 

A  suit  by  the  trustee'  cannot  be  brought 
under  section  70-e  without  the  consent  of  the 
defendant.  Skewis  v.  Barthell  (D.  C,  Iowa), 
18  Am.  B.  R.  429,  152  Fed.  534. 

Consent  of  defendant. — ■"  Construing  section 
70-e  in  oomiection  with  section  23-b,  it 
appears  that  the  former  conferred  jurisdic- 
tion on  courts  of  bankruptcy  of  suits  to  avoid 
transfers  of  his  property  made  by  the  bank- 
rupt which  any  creditor  of  the  bankrupt 
might  have  avoided,  but  that,  although  juris- 
diction of  the  subject-matter  is  conferred,  it 
can  only  be  exercised  over  the  persons  of  the 
defendants  by  their  consent."  Hull  v.  Burr 
(C.  C.  A.,  5th  Cir.),  18  Am.  B.  R.  541,  547, 
153  Fed.  945. 

460.  See  discussion  under  section  23  of 
this  work;  and  see  Milkman  v.  Arthe  (C.  C. 
A.,  2d  Cir.),  34  Am.  B.  R.  536,  223  Fed.  507, 
revg.  32  Am.  B.  R.  519,  213  Fed.  642. 


SECTION  SEVENTY-ONE, 


INDEXES  AND  SEARCHES  OF  CLERKS. 

§  71.  That  the  clerks  of  the  several  district  courts  of  the  United 
States  shall  prepare  and  keep  in  their  respective  offices  complete  and 
convenient  indexes  of  all  petitions  and  discharges  in  bankruptcy  here- 
tofore or  hereafter  filed  in  the  said  courts,  and  shaU,  when  requested 
so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not 
any  such  petitions  or  discharges  have  been  filed ;  and  said  clerks  shall 
be  entitled  to  receive  for  such  certificates  the  same  fees  as  now 
allowed  by  law  for  certificates  as  to  judgments  in  said  courts:  Pro- 
vided, that  said  bankruptcy  indexes  and  dockets  shall  at  all  times  be 
open  to  inspection  and  examination  by  all  persons  or  corporations 
without  any  fee  or  charge  therefor.* 


I.    ADDITlDNAt  DUTIES  OF  CLERKS. 

This  section  was  added  by  the  amendatory  act  of  1903.  It  was  not  in 
the  bill  as  introduced,  but  was  originally  inserted  by  the  Judiciary  Com. 
mittee  of  the  House  of  Representatives.  The  only  explanation  of  it  is  found 
in  the  report^  accompanying  the  bill.  The  Senate  Judiciary  Committee 
modified  it,  but  not  in  any  important  particulars.  Clearly  the  section  should 
be  a  subdivision  of  §  51.  Indeed,  its  necessity  may  be  doubted.  The  chief 
purpose  seems  to  be  to  require  clerks  to  keep  bankruptcy  indices;  this  was 
already  the  practice  in^  most  of  the  districts.  The  provisions  for  certificates 
as  to  petitions  and  discharges  seem  to  duplicate  general  provisions  of  law 
long  enforced.  The  proviso  clause  is  perhaps  aimed  at  the  practice  of 
excluding  the  public  from  the  clerk's  files  and  records  in  vogue  in  some 
quarters.  The  provisions  of  the  section  are  all  new.  They  are  carefully 
phrased,  and  do  not  require  further  comment.  Under  the  rule  phrased  in 
§  19  of  the  amendatory  act  of  1903,  this  section  affects  only  cases  begun  on  or 
after  February  5,  1903. 

This   section  was   added  by  the  amend-  to  issue  certificates  in  relation  thereto  when 

atory  act  of  1903.  required.    It  also  requires  that  these  be  kept 

1.  See  House  Report,  No.  1,698,  57th  Con-  open  to  inspection  and  examination.     It  is 

gress,  first  session.  frequently  desirable  to  know  whether  a  per- 

The  last  amendment  is  one  generally  de-  son  has  filed  a  petition  in  bankruptcy,  and 

mianded,  and  is  in  the  interest  of  all  persons  also  whether  he  has  been  discharged,  and  it 

who    deal   with   property.     It    requires-  the  is  many  times  impossible  within  a  reasonable 

clerks  to  prepare   and  keep   mdexes   of   all  time  to  ascertain  these  facts  in  the  absence 

petitions  and  discharges  in  bankruptcy  and  of  convenient  Indexes. 

[1182] 


SECTION  SEVENTY -TWO 


LIMITATION  ON  FEES  OF  CERTAIN  OFFICERS. 

§  72.  That  neither  the  referee,  receiver,  marshal,  nor  trustee  shall 
in  any  form  or  guise  receive,  nor  shall  the  court  allow  him,  any  other 
or  further  compensation  for  his  serviiees  than  that  expreSsly  author- 
ized and  prescribed  in  this  act.* 


Analogous  piovisions:  In  U.  S.;  As  to  property  in  general  passing  to  the  trustee,  Act  of 
1867,  §  14,  E.  S.,  §  5044;  Act  of  1841,  §  3;  Act  of  1800,  §§  10,  11,  17,  27,  50;  As' 
to  patents,  copyrights,  rights  of  action  and  the  like.  Act  of  1867,  §  14,  E.  S.,  §  5046; 
Act  of  1841-,  §  3;  Act  of  1800,  §§  13,  17;  As  to  sales  by  the  trustee.  Act  of  1867, 
§§  15,  25,  R.  e.,  §§  5062,  5062B,  5063,  5064,  5065,  5066;  As  to  sales  of  incumbered 
property,  Act  of  1867,  §  20,  E.  S.,  §  5075. 

In  Eng.:     As  to  property  passing  to  the  trustee,  Act  of  1883,  §§  43,  44j  59;  As  to  bur- 
densome property.  Act  of  1883,  §  55;  Act  of  1890,  §  13;  As  to  gales  by  the  trustee,' 
Act  of  1883,  §§  56(1),  70. 
Cross-references:    To  the  law:     §§-1(13),  2(3)  (7-)  (15),   3-e,  7(4)  (5),   12,   13,   14,   15, 
47-a(2),  48,  60-b,  67-e,  69. 

To  the  General  Orders:     XVIII,  XXVIII. 

To  the  Forms:     Nos.  13,  43,  43,  44,  45,  46. 


SYNOPSIS  OF  SECTION. 

Limitation  on  Referees'  and  Trustees'  Fees,  1183. 

a.  Scope  of  section,  1183. 

b.  Its  effect,  1184. 

c   Additional  compensation  for  condiicting  business,  1184. 
d.  Fees  of  special  masters,  1184. 


.    LIMITATION  ON  REFEREES'  AND  TRUSTEES'  FFES. 

a.  Scope  of  section. —  This  section  was  added  by  the  amendatory  bill  of 
1903.  It  should  be  read  in  connection  with  §§40  and  48,  and  General 
Order  XXXV  (2)  (3).  It  is  a  statutory  ratification  of  the  rule  promulgated 
by  the  (Supreme  Court  in  the  General  Order  just  mentioned,  which  was 
perhaps  too  liberally  interpreted  in  some  districts  and  in  others  ran  counter 
with  antagonistic  Fules  already  in  force  at  the  time  and  Supreme  Court  orders 
became  operative. 

*  This  section  was  added  by  the  amendatory  act  of  1903,  and  amended  by  the  Amendatory 
Act  of  1910. 

[1183] 


1184  Limitation  of  Fees  of  Certain  Officers.  [§  72. 

b.  Jts  effect. —  The  purpose  of  the  kw-making  power  in  enacting  this  seja- 
tion  was  to  forestall  any  of  those  scandals  due  to  the  fee  system  for  com- 
pensating the  officers  mentioned  which  first  made  the  law  of  1867  odorous 
and  then  pointed  the  way  to  its  repeal.  Und^r  the  present  law,  the  practice 
had  grown  up,  and  even  in  certain  districts  been  ratified  by  rules,  of  per- 
mitting the  referee  to  charge  for  specified  services,  as,  for  instance,  a  small 
sum  for  mailing  each  notice  or  a.' per  diem  iox  hearings  and . continuances, 
in  addition  to  the  fees  allowed  by  the  law;  while  devices  to  increase  the 
trustee's  compensation,  either  through  larger  allowance  to  his  attojmey 
or  by  a  per  diem  for  extra  work,  as,  for  instance,  in  managing  a  going  busi-' 
ness,  were  often  resorted  to  and  have  been  frequently  defended  as  essential 
to  the  proper  administration  of  the  law.  Doubtless  with  knowledge  of  these 
practices,  and  surely  of  the  reasons  for  them,  the  law-making  power  has  both 
increased  the  compensation  of  these  officers^  and  to  guard  against  similar 
local  rules  in  the  future,  has,  in  this  section,  riveted  the  rule  that  the  same 
shall  be  full  compensation. ,  Clearly,  hereafter,  neither  a  referee  nor  a  trustee 
can  receive,  any  compensation  as  such,  save  that  "expressly  authorized  and 
prescribed  in  this  act."  Thus,  the  court  is  without  power  to  allow  special 
compensation  to  the  referee,  where  a  contested  application  for  a  discharge  is 
refused  under  General  Order  12,*  or  to  the  trustee  for  services  in  investigating 
the  bankrupt's  disposition  of  property  and  the  loss  of  his  stock  by  fire.^ 

c.  Additional  compensation  for  conducting  business. — "Additional  compensa- 
tion" can  only  be  construed  in  relation  to  the  fact  that  where  a  trustee  is 
authorized  to  conduct  the  bankrupt  business  as  a  going  concern  he  thereby 
receives  extra  compensation  because  he  receives  the  commissions  on  all  moneys 
disbursed  by  him  in  the  conduct  of  such  going  concern,  which  includes  moneys 
paid  out  for  salaries  and  material  necessary  to  the  conduct  of  such  business. 
This  was  not  allowed  to  trustees  previous  to  the  amendment  of  1903,  the  trus- 
tees then  being  only  allowed  compensations  on  sums  paid  out  as  dividends  and 
commissions.  It,  therefore,  appears  that  \Congress,  in  the  amendment  referred 
to,  by  allowing  co2imiissions  on  all  moneys  disbursed,  intended  to  provide 
addiJ;ional  compensation  to  a  trustee  for  conducting  the  bankrupt  busijiess  as  a 
going  concern.* 

d.  Fees  of  special  masters,—  Although  this  section  does  not  allow  the  referee 
to  receive  any  further  compensation  for  his  services  than  as  expressly  author- 
ized in  the  act,  yet  it  has  been  the  practice  to  allow  compensation  for  services 
in  the  nature  of  masters'  services  outside  of  the  duties  of  the  referee.^    Here 

1.  See  Bankr".  Act,  §§  40  and  48,  also  sanction  of  the  court,  authorizes  the  trustees, 
§  2  (3),  all  as  amended  by  the  Act  of  1903.  by  order,  to  eontinue  the  bankrupt's  business, 

2.  In  re  Wilcox  (D.  C,  Mich.),  19  Am.  for  the  purpose  of  completing  partly  executed 
B.  R.  241,  156  Fed.  685 ;  In  re  Coventry-  contracts  of  thp  bankrupt,  is  not  entitled  to  a 
Evans  Furniture  Co.  ( D.  C,  N.  Y. ) ,  22  Am.  i  commission  of  one  per  cent,  upon  all  funds 
B.  R.  623,  171  Fed.  673.  paid  out  by  the  trustees  in  the  conduct  and 

A  contract  for  extra  compensation  has  been  administration  of  the  business  ordered  to  be 

held  void  as  against  public  policy.    Devries  v.  continued,   though    in    all    that   he   did   the 

Orem  (Ct.  Appeals,  Md.),  17  Am.  B.  R.  876,  referee  was  supported  by  the  creditors  and 

65  Atl.  430.  - 


3.  In  re  Screws  (D.  C,  Ga.),  17  Am.  B.  R. 


trustees  and  their  counsel,  and  expended  much 
time  and  performed  great  labor,  showing  the 


269.  147  Fed.  989.  utmost  fidelity  to  his  trust  throughout.  Bray 

4.   Matter  of  Hart  &  Co.  (D.  C,  Hawaii),  v.  Johnson,  21  Am.  B.  R.  383  166  Fed  57 

17  Am.  B.  R.  480.  5.    Matter  of  Hart  &  Co.   (D.  C,  Hkwaii), 

iCompensation    of   referee    for   conduct    of  18  Am.  B.  R.  137. 

business. — A  referee  who,  without  the  express 


§  72.]  Ebes  oe"  Special  Masteks.  •  1185 

"Ehe  rule  of  Fellows  v.  Freudenthal  ^  still  pertains.  Eef erences  to  the  referee 
as  such  may,  of  course,  be  made  under  the  authority  of  General  Order  XII  (3). 
Such  references  are  rare,  for  the  reason  that,  the  judicial  service  performed 
being  by  the  statute  limited  to  the  judge,  there  is  no  provision  for  compensat- 
ing the  junior  officer.  References  are,  therefore,  usually  made,  not  under  this 
order,  but  under  the  general  power  of  the  court  to  call  to  its  assistance  a  master 
in  chancery.  While  serving  as  such,,  the  referee  does  not  sit  as  referee,  and 
would  seem -to  have  the  same  right  to  compensation  as  when  appointed  by  the 
judge  while  sitting  on  any  of  the  other  sides  of  his  court.  The  referee  is  in 
this  simply  an  individual  practitioner,  who  from  experience  and  training  is 
best  qualified  to  pass  on  bankruptcy  questions.  The  cases  under  the  original 
law  are,  therefore,  most  of  them  still  in  point.^ 

6.  Fellows  V.  Freudenthal,  4  Am.  B.  R.  490,      Bragassa  v.  St.  ILquis  Cycle,  5  Am.  B.  R.  700, 
102  Fed.  731.  107  Fed.  77;    In  re  Grossman,  6  Am.  B.  K. 

7.  EeUows  V.  Freudenthal,  swpra;    In  re      510,  111  Fed.  507.    See  also  In  re  Todd,  6 
McDuff,  4  Am.   B.   R.    110,   101    Fed.   241;       Am.  B.  R.  88,  109  Fed.  265. 
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The  Time  When  Act  of  1898  Went  into  Effect.— a  This  act  shall 
go  into  full  force  and  effect  upon  its  passage:  Provided,  however, 
that  no  petition  for  voluntary  bankruptcy  shall  be  filed  within  one 
month  of  the  passage  thereof,  and  no  petition  for  involuntary  bank- 
ruptcy shall  be  filed  within  four  months  of  the  passage  thereof. 

b  Proceedings  commenced  und.er  State  insolvency  laws  before  the 
passage  of  this  act  shall  not  be  affected  by  it. 

The  Time  When  Amendatory  Act  of  1903  Took  Effect.— (§  19  of 
Amendatory  Act  of  1903. —  That  the  provisions  of  this  amendatory 
act  shall  not  apply  to  bankruptcy  cases  pending  when  this  act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  said  act  of  July  first,  eighteen 
hundred  and  ninetj-eight. 

The  Time  When  Amendatory  Act  of  1910  Took  Effect.— (§  14  of 
Amendatory  Act  of  1910). —  That  the  provisions  of  this  amendatory 
act  shall  not  apply  to  bankruptcy  cases  pending  when  this  act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  said  act  approved  July  first,  eighteen 
hundred  and  ninety-eight,  as  amended  by  said  act  approved  February 
fifth,  nineteen  hundred  and  three,  and  as  further  amended  by  said 
act  approved  June  fifteenth,  nineteen  hundred  and  six. 


WHEN  THE  ACT  OF  1898  WENT  INTO  EFFECT. 

Subsection  a  is  different  from  the  corresponding  provisions  of  previous 
laws.  The  operation  of  each  was  postponed  to  a  day  certain  some  time  after 
the  approval  of  the  act.  ISTot  so  of  the  present  statute.^  It  vrent  into  full 
operation  on  July  1,  1898  —  vyhich  means  the  whole  of  that  day^  —  save 
that  no  petitions  could  be  filed  until  August  1,  1898,  if  voluntary;  or  until 
JSTovember  1,  1898,  if  involuntary.  "Passage"  here  means  the  same  as 
"approval."  Thus,  the  courts  had  power  on  July  1,  1898,  to  appoint 
referees  and  promulgate  rules,  and  from  and  including  that  day  all  State 
insolvency  laws  were  suspended.^     It  has  even  been  held  that  the  rights  of 

1.  For  the  reason,  see  cases  like:  In  re  3.  Palmenter  Mfg.  Co.  v.  Hamilton,  1  Am. 
Horton,  Fed.  Cas.  6,708 ;  Day  v.  Bardwell,  97  B.  R.  39 ;  re  Bruss-Ritter  Co.,  1  Am.  B.  R.  58, 
Mass.  246,  and  Judd  v.  Ives,  4  Mete.  401,  are  90  Fed.  651 ;  In  re  Etheridge  Furniture  Co.' 
no  longer  of  value.  1  Am.  B'.  R.  112,  92  Fed.  329;  In  re  Curtis, 

2.  Compare  Leidigh  Carriage  Co.  v.  Sten-  1  Am.  B.  R.  440,  91  Fed.  737;  Littlefield  v. 
gel,  2  Am.  B.  R.  383,  95  Fed.  637.  And  see  Gray,  8  Am.  B.  R.  409.  Also  cases  cited  in 
In  re  Tonawanda  St.  PI.  Mill,  6  Am.  B.  R,  38.  foot-note  13,  post. 
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creditors  fixed  by  the  law  accrued  on  that  day,  the  exercise  of  them  only 
being  suspended  until  a  petition  could  be  filed.*  On  the  other  hand,  a  State 
court  sustained  a  demurrer  to  a  bill  in- equity,  the  apparent  purpose  of  which 
was  to  keep  the  debtor's  property  intact  until  a  bankruptcy  petition  could 
be  filed.^  The  amendatory  act  of  1903  went  into  effect  February  5,  1903,  that 
of  1910  went  into  effect  June  25,  1910. 

4.  Westoott  V.   Berry,   4  Am.   B.   R.   264.  5.  Ideal  Clo.  Co.  v.  Hazle,  6  Am.  B.  E.  265. 

Compare  Kosches  v.  Libowitz,  4- Am.  B.  R.  See  also  Ellis  v.  Hays,  etc.,  Co.,  8  Am.  B.  R. 

265,  in  note;  Blake  v.  Valentine  Co.,  1  Am.  109. 
B.  E.  372,  89  Fed.  691. 


GENERAL    ORDERS    IN    BANKRUPTCY 

ADOPTED  BY  THE 

SUPREME    COURT    OF    THE    UNITED    STATES 
At  the  October  Term,  1898. 


Prefatory  Note. —  The  General  Orders  in  Bankruptcy  were  adopted  by  the  Supreme 
Court  of  the  United  States  in-  conformity  with  the  power  conf eried  by  section  30  of  the 
bankruptcy  act.  The  cross-references  inserted  after  each  General  Order  are  to  sections  of 
the  act,  to  the  official  and  supplementary  forms,  and  to  the  equity  rules.  Cases  constru- 
ing and  applying  the  several  orders  are  digested  and  classified.  These  orders  are  supposed 
to  explain,  amplify  and  apply  the  provisions .  of  the  bankruptcy  act,  and  have  the  full 
force  of  law  except  as  they  conflict  with  that  act.  They  are,  therefore,  an  essential  part 
of  the  law  of  bankruptcy. 

PREAMBLE. 

Gm.  Order  I.  Docket,  1190. 

II.  Filing  of  papers,  1191. 

III.  Process,  1191. 

IV.  Conduct  of  proceedings,  1191. 
V.  Frame  of  petitions,  1192. 

VI.  Petitions  in  different  districts,  ll92. 
VII.  Priority  of  petitions, .  1 194. 
VIII.  Proceedings  in  partnership  cases,  1194. 
IX.  Schedule  in  involuntary  bankruptcy,  1196. 
X.  Indemnity  for  expenses,  1196. 
XI.  Amendments,  1197. 
XII.  Duties  of  referee,  1198. 

XIII.  Appointment  and  removal  of  trustees-,  1200. 

XIV.  No  official  or  general  trustee,  1202. 

XV.  Trustee  not  appointed  in  certain  cases,  1202. 

XVI.  Notice  to  trustee  of  his  appointment,  1203. 

XVII.  Duties  of  trustee,  1203. 

XVIII.  SaU  of  property,  1205. 

XIX.  Accounts  of  marshal,  1206. 

XX.  Papers  filed  after  reference,  1206. 

XXI.  Proof  of  debts,  1206. 

XXII.  Taking  of  testimony,  1210. 

XXIII.  Orders  of  referee,  1211. 

XXIV.  Transmission  of  proved  claims  to  clerk,  1212. 
XXV.  Special  meeting  i)f  creditors,  1212. 

XXVI.  Accounts  of  referee,  1212. 
XXVII.  Review  by  judge,  1212. 

XXVIII.  Redemption  of  property  and  compounding  of  claims,  1214. 
XXIX.  Payment  of  moneys  deposited,  1215. 
XXX.  Ifiprisoned  debtor,  1216, 
XXXI.  Petition  for  discharge,  1217. 
XXXII.  Opposition  to  discharge  or  composition,  1217. 

XXXIII.  Arbitration,  1218. 

XXXIV.  Costs  in  contested  adjudications,  1218.. 

XXXV.  Compe:nsation  of  clerks,  referees,  and  trustees,  1219. 
XXXVI.  Appeals,  1221. 
XXXVII.  General  provisions,  1222. 
XXXVIII.  Forms,  1223. 
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PREAMBLE. 

In  pursuance  of  the  powers  conferred  by  the  Constitution  and  laws  upon 
the  Supreme  Court  of  the  United  States,  and  particularly  by  the  act  of 
Congress  approved  July  1,  1898,  entitled  "An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  it  is  ordered,  on  this 
28th  day  of  November,  1898,  that  the  following  rules  be  adopted  and  estab- 
lished as  general  orders  in  bankruptcy,  to  take  effect  on  the  first  Monday, 
being  the  second  day,  of  January,  1899.  And  it  is  further  ordered  that  all 
proceedings  in  bankruptcy  had  before  that  day,  in  accordance  with  the  act 
last  aforesaid,  and  being  in  substantial  conformity  either  with  the  provisions 
of  these  general  orders,  or  else  with  the  general  orders  established  by  this 
court  under  the  banrupt  act  of  1867  and  with  any  general  rules  or  special 
orders  of  the  courts  in  bankruptcy,  stand  good, .  subject,  however,  to  such 
further  regulation  by  rule  or  order  of  those  courts  as  may  be  necessary  or 
proper  to  carry  into  force  and  effect  the  bankrupt  act  of  1898  and  the  general . 
orders  of  this  court. 

Cross-references:    To  the  law:     §  30. 

to  the  General  Orders:    XXXVII,  XXXVIII. 

To  the  Equity  Rules:    LXXXIX,  XC.     (See  also  Revised  Statutes,  §§  913,  914.) 

Effect  and  construction  of  the  general  orders. —  The  general  orders  of  the  Supreme  Court 
and  the  rules  of  the,  district  courts  in  accordance  therewith  are  as  obligatory  on  officers  of 
the  court  as  the  bankruptcy  act  itself.'  In  re  Cobb  (D.  C,  N.  C),  7  Am.  B.  E.  202,  112 
Fed.  655.  These  general  orders  have  the  same  force  as  a  provision  of  the  statute.'  They 
are  made  under  an  express  delegation  of  povrer,  both  constitutional  and  statutory.  In  re 
Hoyt  &  Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  B.  784,  127  Fed.  968.  Though  controlling,  so 
far  as  not  inconsistent  with  the  act,  they  must  yield  to  the  act  and  cannot  operate  to 
prevent  or  alter  its  operation.  Matter  of  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R. 
512,  137  Fed.  517.  The  Supreme  Court,  when  it  made  the  general  orders,  intended  to  direct 
a  much  simpler  mode  of  procedure.  Matter  of  Daugherty  (D.  C,  Ky.),  26  Am.  B.  R.  550, 
553,  189  Fed.  239.  ,    - 

The  general  orders  are  an  amplification  of  the  law  with  respect  to  procedure.  Orcutt  Co. 
V.  Green,  17  Am.  B.  R.  72,  204  U.  S.  96,  revg.  13  Am.  B.  R.  512;  West  Co.  v.  Lea,  174  U.  S. 
590,  2  Am.  B.  R.  463.  As  has  been  stated  in  respect  to  the  use  and  application  of  the  general 
orders :  "  Seek  the  meaning  and  intent  of  the  law  first  and  follow  that  rather  than  the  order 
or  the  form;  and  if  the  latter  are  not  harmonious  each  with  the  other,  seek  the  meaning 
and  intent  of  the  order  and  follow  it  rather  than  the  form."  In  re  Spper  and  Slada  (Eef., 
N.  Y.),  1  Am.  B.  R.  193,  196.  The  rules  and  forms  so  prescribed  by  the  Supreme  Court 
under  and  by  virtue  of  the  bankruptcy  act  have  the  force  and  eifect  of  law.  In  re  Gerber 
(C.  C.  A.,  9th  Oir.),  26  Am.  B.  R.  608,  617,  186  Fed.  693. 

As  to  the  furnishing  and  delivering  of  subpoenas,  see  In  re  Hemstreet  (D.  C,  la.),  8  Am. 
B.  R.  760,  117  Fed.  568;  Matter  of  the  Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  11, 
134  Fed.  51. 

I.  DOCKET. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered  and 
numbered  in  the  order  in  which  they  are  commenced.  It  shall  contain  a 
memoranduifi  of  the  filing  of  the  petition  and  of  the  action  of  the  court 
thereon,  of  the  reference  of  the  case  to  the  referee,  and  of  the  transmission 
^  by  him  to  the  clerk  of  his  certified  record  of  the  proceedings,  with  the  dates 
thereof,  and  a  memorandum  of  all  proceedings  in  the  case  except  those  duly 
entered  on  the  referee's  certified  record  aforesaid.  The  docket  shall  be 
arranged  in  a  manner  convenient  for  reference,  and  shall  at  all  times  be  open  - 
to  public  inspection. 

[Latter  part  of  General  Order  I,  1867,  with  changes  specifying  more  fully  the  entries  to 
be  made  in  the  docket.] 


II,  III,  IV.]  Filing  ;' Process  ;  Proceedings.  1191 

Cioss-iefeiences:     To  the  law:     As  to  commencement  of  proceedings,  §  1(10)  ;  As  to  duties 
of  the  clerk,  §§  51,  71;  As  to  duties  of  the  referee,  §§  29-o,  30^(7),  42;  As  to  duties 
of  the  trustees,  §§  29-c,  49. 
To  the  General  Orders:    II,  IV. 
To  the  Equity  Rules:     I-VI,  inclusive. 

11.  FILING  OF  PAPERS. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him  the 
day  and  hour  of  filing,  and  a  brief  statement  of-  its  character. 
[Part  of  General  Order  I,  1867,  but  not  so  full.] 

Cross-references:     To  the  law:     §§  18-a,  59-a-b. 
To  the  General  Orders:    VI,  IX,  XX. 

To  the  Official  Forms:     None,  both  the  clerk  and  the  referee  usually  have  filing  stamps. 
Cases  citing  this  order:    Matter  of  Lacey  &  Company,  (Sup.  Ct.,  D.  C.)  33  Am.  B.  E.  231,  43 
Wash.  Law  Rep.  434. 

TIL  PROCESS. 

All  process,  summons  and  suhpooenas  shall  issue  out  of  the  court,  under 
the  seal  thereof,  and  be  tested  by  the  clerk;  and  blanks,  with  the  signature 
of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished  to 
the  referees" 

[General  Order  II,  1867,  ex<!ept  the  word  "referees"  is  substituted  herein  for  the  word 
"  registers."] 

Cross-references:     To  the  law:     As  to  process  in  involuntary  proceedings,  §  18-a  (and  also 
under  §§  4  and  5)  ;  As  to  process  to  witnesses;  §  21-a. 
To  the  General  Orders:     VIII. 
To  the  Official  Forms:    Nos.  5,  30. 
To  the  Equity  Rules:    VII  to  XVI,  inclusive. 
Illustrative  cases:    Matter  of  the  Abbey  Press  (C.  C.  A.),  13  Am.  B.  R.  11,  134  Fed.  51;  In  re 
Norton  (D.  C,  N.  Y.),  17  Am.  B.  R.  504,  148  Fed.  301.    See  those  cited  under  Sections 
Eighteen  and  Twenty-one  of  this  work. 

IV.  CONDUCT  OF  PROCEEDINGS. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person 
in  his,  own  behalf,  or  by  a  petitioning  or  opposing  creditor;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest. 
-Every  party  may  appear  and  conduct  the  proceedings  by  attorney,  who  shall 
be  an  attorney  or  counselor  authorized  to  practice  in  the  circuit  court  or 
district  court.  The  name  of  the  attorney  or  counselor,  with  his  place  of  busi- 
ness, shall  be  entered  upon  the  docket,  with  the  date  of  the  entry.  All  papers  i 
or  proceedings  offered  by  an  attorney  to  be  filed  shall  be  indorsed  as  above 
required,  and  orders  granted  on  motion  shall  contain  the  name  of  the  party 
or  attorney  making  the  motion.  Notices  and  orders  which  are  not,  by  the 
act  or  by  these  general  orders,  required  to  be  served  on  the  party  personally 
may  be  served  upon  his  attorney. 

[General  Order  III,  1867,  without  substantial  change,  except  that  the  old  rule  required 
the  entry  of  the  attorney's  place  of  residence  as  well  as  his  place  of  business.] 

Cross-references:  To  the  law:  As  to  who  may  iile  voluntary  petitions,  §§  4-a,  59-a;  As  to 
who  may  file  involuntary  petitions,  §  59-b;  As  to  partnership  petitions,  §  5;  As  ta 
petitions  against  corporations,  §  4-b ;  As  to  where  petitions  must  be  filed,  §  2(1); 
As  to  appearances,  §§  18-b,  59-f;  As  to  answer  and  other  pleas,  §§  18-d,  59;  As  to 
notices,  §  58. 
To  the  Equity  Rules:     IV,  XVII,  and,  as  to  pleadings,  generally 

The  Supplementary  Forms:    I'or  those  in  involuntary  cases,  No.8.  118,  119,  120,  121,  122i, 
123,  124,  125,  126,  127,  128,  129,  130;  for  appearances  Nos.  99,  110,  120,  121.    See  also, 
generally  "  Supplementary  Forms,"  post. 
To  the  Equity  Rules:     IV,  XVII,  and,  as  to  pleadings,  generally. 

Power  of  bankrupt  to  represent  himself. —  This  general  order  gives  the  bankrupt  the  right.to 
represent  himself,  and  being  an  attorney  he  may  raise  any  question  of  law  which  could  have 
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been  raised  had  he  been  represented  by  another.    In  re  Shaffer  (D. C,  N.  Car.),  4  Am.  B.  R. 
728,.  104  Fed.  982.  -j-i 

Powers  of  attoiMys.—  This  order  seems  to  give  to  the  attorney  of  a  bankrupt  or  creditor 
power  to  do  ajiy  act  in  the  bankruptcy  matter  which  the  bankrupt  or  creditor  might  do 
personally,  and  requires  no  other  evidence  of  his  authority  than  the  fact  of  his  admission  to 
practice  in  the  circuit  or  district  court:  Matter  of  Herzikopf  (D.  C.,  Col.),  9  Am.  B.  R. 
90,  118  Fed.  1016;  In  re  Gasser  (C.  0.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104  Fed.  537.  '  The 
petition  in  an  involuntary  bankruptcy  proceeding  may  be  made  by  the  attorney  in  fact  of 
the  petitioning  creditors."  Rogers  v.  De  Sota  Placer  Mining  Co.  (0.  C,  A.,  9th  Cir.),  l4Am. 
B.  R.  252,  136  Fed.  407.  But  it  has  been  held" that  this  power  of  an  attorney  does  not  extend 
to  the  creditor's  choice  of  a  trustee  nor  to  the  making  of  an  afiSdavit  to  the  schedules  of  a 
petitioning  creditor.    In  re  Blankgein  (D.  C,  N.  Y.),,  3  Am.  B.  R.  165,  97  Fed.  191. 

V.  FRAME  OF  PETITIONS. 

All  petitions  and  tlie  schedules  filed  therewitli  sKall  he  printed  or  written 
out  plainly,  without  abbreviation  or  interlineation,  except  where  such  abbrevia- 
tion and  interlineation  may  be  for  the  purpose  of  reference. 

[First  part  of  General  Order  XIV,  1867,  without  change.] 

Crojs-references:  To  the  law:  As  to  petitions^  §  18-a-c;  As  to  schedules,  §  7(8)  ;  As  to 
referee's  duty  to  examine  schedules,  etc.,  §  39-a(2),;  As  to  referee's  duty  to  prepare 
schedules  in  certain  cases,  §  39-a  ( 6 ) . 

To  the  General  Orders:    IX,  XI. 

To  the  0£Scial  Forms:    Nos.  1,  2,  3,  with  the  schedules. 

To  the  Supplementary  Forms:    Nos.  117,  118. 

To  the  Equity  Rules:    XX  to  XXV. 

Use  of  ditto  marks  and  abbreviations. — This  order  precludes  the  use  of  dots  to  indicate 
anything  necessary  to  be  Stated.  In  re  Orne,  Fed.  Cas.  10,582.  And  the  use  of  ditto  marks, 
in  attempting  to  indicate  a  creditor's  residence,  is  in  violation  of  this  order.  Haach  v. 
Theise,  16  Am.  B.  R.  6®9,  5  N.  Y.  Misc.  3,  99  N.  Y.  Supp.  905.  The  abbreviation  of  the  resi- 
dence of  a  creditor  as  "  135  Bway  "  violates  this  rule.  Sutherland  v.  Lasher,  11  Am.  B.  R. 
780,  41' N.  Y.  Misc.  249. 

Use  of  printed  blanks.— In  the  eastern  district  of  North  Carolina  a  written  or  typewritten, 
schedule  will  not  be  accepted.  The  printed  blank  containing  forms  prescribed  by  the  rules 
of  the  court  must  be  used,  otherwise  the  schedules  will  be  returned  to  the  parties  without 
action.    Mahoney  v.  Ward  (D.  C.,  N.  Car.) ,  3  Am.  B.  R.  770,  100  Fed.  278. 

A  mistake  as  to  a  creditor's  name  in  the  schedules  will  prevent  the  discharge  of  a  debt-r 
Liesum  v.  Kraus,  35  N.  Y.  Misc.  376,  71  N.  Y.  Supp.  1022.  If  a  petition  in  involuntary 
bankruptcy  contains  the  name  of  the  judge  such  name  must  be  given  correctly.  Anon.,  Fed. 
Cas.  459. 

See,  generally;  Matter  of  Harrell  (D.  C,  N.  Car..),  34  Am.  B.  R.  829,  222  Fed.  160. 

VI.    PETITIONS  IN  DIFFERENT  DISTRICTS. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  individual 
in  different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which 
the  debtor  has  his  domicile,  and  the  petition  may  be  amended  by  inserting  an 
allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  petitions; 
and  in  case  of  two  or  more  petitions  against  the  same  partnership  in  different 
courts,  each  having  jurisdiction  over  the  case,  the  petition  first  filed  shall 
be  first  heard,  and  may  be  amended  by  the  insertion  of  an  allegation  of  an 
earlier  act  of  bankruptcy  than  that  first  alleged,  if  such  earlier  act  is  charged 
,in  either  of  the. other  petitions;  and,  in  either  case,  the  proceedings  upon 
the  other  petitions  may  be  stayed  until  an  adjudication  is  made  upon  the 
petition  first  heard;  and  the  court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all  proceedings  therein  until  the 
same  shall  be  closed.  In  case  two  or  more  petitions  shall  be  filed  in  different 
districts  by  different  members  of  the  same  partnership  for  an  adjudication  of 
the  bankruptcy  of  said  partnership,  the  court  in  which  the  petition  is  first 
filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction  over  all  proceed- 
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ings  in  such  bankruptcy  until  the  same  shall  be  closed;  and  if  such  petitions 

shall  be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one 

first,  filed.     But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it 

is  for  the  greatest  convenience  of  parties  in  interest  that  another ,  of  said 

courts  should  proceed  with  the  cases,  order  them  to  be  transferred  to  that  court. 

[General  Order  XVI,  1867,  without  change,  except  that  the  last  sentence  of  Rule  VI 
under  consideration,  is  new.] 

Cross-references:     To  the  law:     As  to  where  petitions  may  be  filed,  §  1(2)  ;  As  to  partner- 
ship petitions,  §  5;  As  to  transfer  of  cases,  §§  2(19),  32;  Also  generally  to  §§  2(19), 
18. 
To  the  General  Orders:    IV,  VII,  VIII. 

The  true  meaning  of  this  general  order  is  that  where  petitions  are  filed  in  different  districts, 
the  court  whose  ground  of  jurisdiction  is  that  the  bankrupt's  domicile  has  been  in  that 
district  during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  the  peti- 
tions is  the  court  in  which  the  first  hearing;  should  be  had.  In  re  Isaacson  ( D.  C,  N.  Y. ) , 
20  Am.  B.  R.  437,  161  Fed.  777.  This  rule  contemplates  a  case  in  which  each  court  h^s 
jurisdiction  of  the  cause,  and  that  question,  when  raised,  must  be  first  determined.  In  re 
Waxelbaum  (D.  C,  N.  Y.),  3  Am.  B.  B.  392,  395,  98  Fed.  589.  The  lebiser  as  well  as 
the  spirit  of  this  general  ordef  confers  exclusive  jurisdiction  upon  that  court  in  which 
the  petition  is  first  filed,  subject  to  the  provision  for  the  transfer- of  cases  from  one  to 
another  district  court  where  the  convenience  of  parties  in  interest  demaudsi  it.  As  between 
two  district  courts  of  United  States,  it.  is  the  duty  of  the  other  court  to  yield  jurisdiction 
and  the  control  and  direction  of  the  entire  proceeding  to  the  one  whose  jurisdiction  was 
flr^t  invoked.     In  re  Sterne  &  Levi   (D.  C,  Tex.),  26  Am.  B.  E.  259.  ^ 

It  may  be  assumed  that  General  Order  No.  6  is  subject  to  the  provisions  of  section  32 
of  the  bankruptcy  law,  and  that  the  case  may  be  transferred  and  consolidated  for  the 
convenience  of  the  parties,  if  brought  within  the  provisions  of  section  32,  in  spite  of  the 
direction  in  the  general  order  that  the  court  first  adjudicating  shall  retain  •  jurisdiction 
until  the  proceedings  are  closed.  In  re  Isaacson  (D.  C,  N.  Y.),  20Am.  B.  R.  430,  161  Fed. 
779.  This  order  leaves  no  room  for  doubt,  but  that  the  court  tailing  and  retaining  juris- 
diction shall  have  exclusive  jurisdiction  to  determine  the  question  of  a  transfer  under 
section  32,  for  it  expressly  provides  that  the  court  "so  retaining  jurisdiction  (because 
the  petition  was  first  filed  therein)  shall,  if  satisfied  that  it  is  for  the  greatest  convenience 
of  parties  in  interest,  that  another  of  said  courts  shall  proceed  with  the  case,  order  them 
transferred  to  that  court."    In  re  Sterne  &  Levi  (D.  C,  Tex.),  26  Am.  B.  R.  259,  262. 

Under  this  general  order,  in  the  case  of  petitions  against  an  individual,  the  first  hearing 
shall  be  in  the  district  of  the  domicile,  while  in  the  case  of  petitions  filed  agaiiist  a  partner- 
ship that  first  filed  shall  have  priority  of  hearing,  and  the  court  acquiring  the  whole 
jurisdiction  shall  determine  whether  the  greater  convenienpe  of  parties  requires  that  one 
of  the  other  courts  should  proceed  with  the  cases.  Matter  of  United  Button  Oo.  (D.  C, 
K.  Y.),  12  Am.  (B.  R.  761,  132  Fed.  378. 

General  Orders  VI  and  VII  are  designed  to  relate  simply  to  the  consideration  of  proceed- 
ings.    In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B.  R.  30^. 

"Greatest  convenience"  of  "parties  in  interest  "  meaning  of  terms.: — Neither  the  act  nor 
the  general  order  attempts  to  define  the  terms  "greatest  convenience "  of  "parties  in 
interest."  The  interpretation  placed  upon  them  by  the  court  in  the  Matter  of  United  Button 
Co.,  13  Am,.  B.  R.  454,  132  Fed.  378  —  that  the  term  "  parties  in  interest,"  covers  every 
party  having  any  interest  in  or  connection  with  the  case,  including  priority,  secured  and 
unsecured  .  creditors,  as  well  as  the  bankrupts  themselves,  and  that  the  term  "  greatest 
convenience,"  depends  upon  all  the  circumstances  —  proximity  of  a  majority  of  creditors  and 
the  place  of  business  of  the  bankrupts  to  the  court,  proximity  of  witnesses  whose  attendance 
is  desired  in  any  hearing,  and  perhaps  numerous  other  factors  —  would  seem  to  be  the 
correct  view.    In  re  Sterne  &  Levi  (D.  0.,Tex.),  26  Am.  B.  R.  259,  263. 

Corporations  are  within  the  provisions  of  this  order. —  In  re  Elmira  Steel  Co.  (D.  C,  N.  Y.) , 
5  Am.  B.  R.  484,  109  Fed.  ^56.  The  word  "  individual,"  as  used  in  the  clause  providing 
that  "in  case  two  or  more  petitions  shall  be  filed  against  the  same  individual  in  different 
districts,  the  first  hearing  shall  be  had  in  the  district  in  which  the  debtor  has  his  domicile," 
is  equivalent  to  "person,"  and  as  such  includes  a  corporation.  Matter  of  United  Button  Co. 
(D.  C,  Del.),  13  Am.  B.R.  454,  132  Fed.  378. 

District  of  bankrupt's  domicDe  definition. —  The  district  in  which  an  alleged  bankrupt  has 
resided  during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  a  petition 
against  him  is  the  "district  of  his  doniioile"  within  the  meaning  of  this  general  order, 
and  the  first  hearing  should  be  had  therein  unless,  under  the  provisions  of  section  32  of 
the  bankruptcy  law,  the  proceeding  is  transferred  and  consolidated  with  a  proceeding 
instituted  in  a  district  to  which  the  alleged  bankrupt  had  recently  removed  and  established 
a  residence.    In  re  Isaacson  (D.  C,  N.  Y.),  20  Am.  B.  R.  430,  161  Fed.  779. 
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An  application  for  the  transfer  of  a  case  under  this  order  may  be  denied  in  the  diseretioE. 
of  the  court.  In  re  Sears  (D.  C,  N.  Y.) ,  7  Am.  B.  R.  279,  112  Fed.  58.  Thus,  where 
•a  petition  has  been  filed  against  a  corporation  in  the  district  of  its  domicile,  and  there- 
after a  petition  is  filed  against  it  in  a  district  in  another  State,  the  court  in  which  the 
first  petition  is  filed,  unless  satisfied  that  it  is  for  the  greatest  convenience  of  all  parties 
in  interest  that  the  case  should  be  transferred,  is  required,  under  the  provisions  of  this 
order,  to  retain  jurisdiction  until  the  proceedings  are  closed.  In  re  Tybo  Mining  &  Reduction 
Co.   (D.  C,  Me.),  13  Am.  B.  E.  68,  72,  132  Fed.  697. 

Power  of  amendment;  limitation  of.— The  provisions  of  this  order  by  implication  limit  the 
power  of  amendment  to  the  .single  case  in  which  an  earlier  act  of  bankruptcy  has  been 
sought  to  be  incorporated  into  the  petition.  In  re  Sears  ( C.  C.  A.,  2d  Cir. ) ,  8  Am.  B.  R. 
713,  117  Fed.  294;  Wilder  v.  Watts  (D.  C,  S.  C),  15  Am.  B.  R.  57,  68,  138  Fed.  426; 
Gleason  v.  Smith,  Perkins  &  Co.  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  602,  145  Fed.  895;  Matter 
of  Riggs  Restaurant  Co.  (C.  C.  A.,  2d  Cir.),  11  Am,  B.  R.  508,  130  Fed.  691.  A  bank- 
ruptcy petition  may  be  amended  so  as  to  allege  grounds  of  bankruptcy  subsequently  occur- 
ring notwithstanding  the  provisions  of  this  order.  In  re  Hamrick  (D;  C,  Ga.),  23  Am. 
B.  R.  721,  175  Fed.  279. 

Other  cases  citing  this  order. —  Bradley  Timber  Co.  v.  White  (C.  C.  A.,  5th  Cir.),  10  Axa. 
B.  R.  329,  332,  121  Fed.  779,  affg.  9  Am.  B.  R.  441;  Matter  of  E.  H.  Pennington  &  Co. 
(D.  C,  Ky.)„35  Am.  B.  R.  832,  228  Fed.  388;  Matter  of  Vanascope  Co.  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  778. 

VII.   PEIORITY  OF  PETITIONS. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a  com- 
mon debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said  debtor  on 
different  days  within  four  months  prior  to  the  'filing  of  said  petitions,  and 
the  debtor  shall  appear  and  show  cause  a,gainst  an  adjudication  of  bank- 
ruptcy against  him  on  the  petitions,  that  petition  shall  be  first  heard  and  tried 
which  alleges  the  commission  of  the  earliest  act  of  bankruptcy ;  and  in  case 
the  several  acts  of  bankruptcy  are  alleged  in  the  different  petitions  to  have 
been  committed  on  the  same  day,  the  court  before  which  the  same  are  pending 
may  order  them  to  be  consolidated,  and  proceed  to  a  hearing  as  upon  one 
petition ;  and  if  an  adjudication  of  bankruptcy  be  made  upon  either  petition, 
or  for  the  commission  of  a  single  act  of  bankruptcy,  it  shall  not  be  necessary 
to  proceed  to  a  hearing  upon  the  remaining  petitions,  unless  proceedings  be 
taken  by  the  debtor  for  the  purpose  of  causing  such  adjudication  to  be 
annulled  or  vacated. 

[Greneral  Order  XV,  1867,  without  change  other  than  that  "  four  months  "  appears  in  the 
new  rule  in  place  of  "  six  months."] 

Cross-reference:    See  those  to  General  Order  VI,  immediately  ante. 

Meaning  and  construction  of  order. —  This  order  contemplates  independent  proceedings  and 
provides  for  their  disposition.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  .362,  135 
Fed.  742.  It  must  be  strictly  construed,  and  can  be  put  in  motion  only  by  acts  of  the 
creditors  and  debtors  combined.  The  mere  filing  of  two  or  more  petitions,  one  of  which 
avers  a  prior  act  of  bankruptcy,  cannot  put  in  action  the  enforcement  of  this  rule.  There 
are  two  things  absolutely  necessary. 

First.  Two  or  more  petitions  must  be  filed  by  creditors  against  a  common  debtor  alleging- 
several  acts  of  bankruptcy  committed  by  said  debtor;  and 

Second.  The  debtor  shall  appear  and  show  cause  against  an  adjudication  in  bankruptcy 
against  him  on  the  petitions. 

Thus,  where  two  petitions  are  filed,  each  alleging  different'  acts  of  bankruptcy,  and  the 
debtor  answers  only  the  one  which  alleges  the  earlier  act  of  bankruptcy,  this  rule  has  no 
application.  Had  there  been  three  petitions,  it  would  have  been  equally  necessary  for  the 
debtor  to  have  answered  all  three.  In  re  G.  W.  Harris  (D.  C.,  Ala.)  19  Am  B  R  204. 
155  Fed.  216.  •      •      .  ^^-t. 

Other  cases  citing  this  order.— In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B.  E.  308:  In  re  Elmira 
Steel  Co.  (D.  C,  N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456;  Bradley  TiXr  Co  v  White 
(C.  C.  A.,  5th  Cir.),  10  Am.  B.  E.  329,  333,  121  Fed.  779,  affg.  9  Am.  B.  E.  441 

Vni.  PROCEEDINGS  IN  PARTNERSHIP   CASES. 
Any  member  of  a  partnership,  who  refuses  to  join  in  a  petition  to  have 
the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the  prayer  of  the 
petition  in  the  same  manner  as  if  the  petition  had  been  filed  by  a  creditor 
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of  the  partnership,  and  notice  of  the  filing  of  the  petition  shall  be  given 
to  him  in  the  same  manner  as  provided  by  law  and  by  these  rules  in  the  case 
of  a  debtor  petitioned  against;  and  he  shall  have  the  right  to  appear  at  the 
time  fixed  by  the  court  for  the  hearing  of  the  petition,  and  to  make  proof,  if 
he  can,  that  the  partnership  is  not  insolvent  or  has  not  committed  an  act  of 
■  bankruptcy,  and  to  make  all  defenses  which  any  debtor  proceeded  against  is 
entitled  to  take  by  the  provisions  of  the  act;  and  in  case  an  adjudication  of 
bankruptcy  is  made  upon  the  petition,  such  partner  shall  be  required  to  file 
a  schedule  of  his  debts  and  an  inventory  of  his  property  in  the  same  manner 
as  is  required  by  the  ait  in  cases  of  debtors  against  whom  adjudication  of 
bankruptcy  shall  be  made. 

[General  Order  XVIII,  1867,  with  no  substantial  change.] 
Cross-references:    To  the  law:     §§  5,  18. 

To  the  General  Orders:    VI,  VII. 

To  the  Official  Forms:    Nos.  2,  30. 

To  the  Supplementary  Forms:     No.  117. 

Meaning  and  application  of  order. —  This  order  provides  the  only  method  of  procedure  Sn 
partnership  cases.  Its  provisions  are  plain,  specific  and^easily  understood.  They  mean 
that  whenever  a  person  who  is  a  member  of  an  existing  partnership,  or  who  was  a  member 
of  a  defunct  partnership,  desires  to  go  into  a  court  of  bankruptcy,  he  must  bring  the  firm 
and  the  other  partners  into  court  with  him.  Matter  of  Freund  (Eef.,  Ta.),  1  Am.  B.  R.  25. 
It  has  no  other  purpose  than  to  prescribe  the  practice  for  the  class  of  oases  where  less  than 
all  the  partners  file  a  petition  to  have  the  partnership  adjudged  banlcrupt.  In  re  Ceballos 
(D.  C,  N.  Y.),  20  Am.  B.  E.  459,  464,  161  Fed.  445.  Although  the  bankruptcy  law  contains 
no  provision  expressly  authorizing  a  partner  to  file  a  petition  against  his  copartners,  such 
power  miist  be  implied  from  this  general  order  and  §  8  of  the  act.  In  re  Caballos  &  Co. 
CD.  C,  15^.  Y.),  20  Am.  B.  E.  459,  465,  161  Fed.  445. 

It  is  manifest  that  Jhis  order  has  no  application  to  a  petition  by  an  individual  who  is  a 
member  of  a  firm  to  have  himself  and  not  the  firm  adjudicated  a  bankrupt.  N.  Y.  Deaf  and 
DumTj  Institute  v.  Crockett,  17  Am.  B.  E.  233,  240,  117  App.  Div.  269,  102  N.  Y.  Supp.  412. 
Since  there  should  only  be  partnership  bankruptcies  in  cases  which  show  assets,  this  order 
refers  only  to  such  cases.     In  re  Altman  (Eef.,  N.  Y.),  1  Am.  B.  E.  689. 

The  Supreme  Court  in  this  general  order  seema  to  recognize  the  same  distinction  as  it 
does  in  the  prescribed  forms,  between  an  adjudication  of  a  bankrupt  and  of  an  individual 
partner.  In  re  Barden  (D.  C,  N.  Car.),  4  Am.  B.  E.  31,  101  Fed.  553.  See,  generally, 
In  re  Carleton   (D.  C,  Mass.),  8  Am.  B.  E.  270,  115  Fed.  246. 

Notice  of  hearing  how  given. —  Under  the  provisions  of  this  order  due  notice  must  be  given 
of  the  time  fixed  for  a  hearing  upon  a  petition  to  declare  a  partnership  Si  bankrupt.  If  the 
non-joining  member  or  member^  of  the  firm  can  be  found,  in  the  district  or  out  of  it, 
personal  service  must  be  made;  but  if  personal  service  cannot  be  had,  then,  upon  filing 
before  the  judge  (or  the  referee,  if  the  case  has  been  referred  by  the  clerk)  an  aflidavit 
showing  that  personal  service  cannot  be  made,  an  order  of  publication  will  be  granted, 
"in  re  Murray  (D.  C,  la.),  3  Am.  B.  E.  601,  96  Fed.  600;  In  re  Murray  and  Winters 
JD.  C,  la.),  3  Am.  B.  E.  90. 

Where  one  of  the  members  of  a  copartnership  petitions  for  an  adjudication  of  bankruptcyl 
against  the  firm  as  well  as  the  members  of  it,  this  must  be  clearly  shown  in  the  petition  and 
notice  of  the  hearing  of  the  petition  must  be  given  to  the  non-joining  partners  before  the 
firm  can  be  adjudged  bankrupt.     In  re  Russell   (D.  C.,  la.),  3  Am.  B.'E.  91,  97  Fed.  32. 

Objecting  partners;  filing  schedules. —  The  objecting  partners,  though  they  have  committed 
no  act  of  bankruptcy  and  cannot  be  adjudicated  individual  bankrupts,  must  file  a  schedule 
of  their  individual  debts  and  inventory  their  property,  upon  the  adjudication  of  the  part- 
nership and  the  petitioning  partner.  In  re  Ceballos  &  Co.  (D.  C.,  N.  Y.),  20  Am.  B.  E.  467, 
161  Fed.  451;  Matter  of  Lenoir-Cross  Qo.  (D.  C,  Tenn.),  35  Am.  B.  E.  774,  226  Fed.  227. 
This  general  order  provides  for  the  filing  of  schedules  on  the  part  of  a  solvent  partner. 
Matter  of  Solomon  &  Carvel  (D.  C,  N.  Y.),  20  Am.  B.  B,  488,  163  Fed.  140.  The  non- 
assenting  partner  must  file  schedules  of  his  individual  estate  and  debts,  as  any  surplus 
remaining  after  the  discharge  of  his  individual  liabilities  is  an  asset  of  the  firm  applicable 
to  the  payment  of  the  liabilities  of  the  partnership.  In  re  Junk  &  Balthazard  (D.  C,  Wis.), 
22  Am.  B.  R.  298,  169  Fed.  481;  Armstrong  v.  Fisher  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  E. 
701,  224  Fed.  97. 

The  fact  that,  without  complying  with  general  order  23,  a  referee  made  an  order  on  an 
unadjudicated  member  of  a  partnership,  after  it,  and  l3ie  other  member  had  been  adjudicated 
bankrupt,  to  file  a  schedule  of  his-  debts  and  an  inventory  of  his  property  on  or  before 
nineteen  days  after  the  adjudication,  was  not  fatal  to  the  order  of  the  court  confirming 
such  an  order,  because  the  unadjudicated  member  was  required 'by  the  bankruptcy  law  and 
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general  order  8  to  makej^heae  finding  within  ten  days  after  that  adjudication.  Armstrong 
V.  Fisher  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  701,  224  Fed.  97. 

Defense  of  non-joining  partners. — All  that  a  non-joining  partner  may  do  under  this  general 
order  is  to  resist  adjudication  against  the  partnership  as  a  separate  entity.  In  doing  so 
he  can  defend  only  against  the  allegations  contained  in  the  petition.  If  he  considers  tne 
petition  demurrable,  he  may  demur.  If  not,  he  may  answer.  In  re  Ceballos  &  Co.  (U.  U., 
N.  Y.),  20  Am.  B.  R.  459,  465,  161  Fed.  455.  The  non-assenting  partner  cannot  set  up 
the  want  of  an  act  of  bankruptcy  as  a  defense  to  the  petition,  but  he  may  set  up  the 
defense  of  solvency,  and  upon  that  "issue  he  is  entitled  to  a  jury  trial.  In  re  Forbes  (U.  L., 
Mass.),  11  Am.  B.  R.  787,  128  Fed.  137.  ,   ,,  ,  , 

Under  the  provisions  of  this  general  order,  it  is  open  to  any  one  of  the  partners  to 
contest  an  adjudication  against  the  firm,  and  to  defeat  it  by  showing  that  the  firm  is  not 
insolvent,  or,  if  insolvent,  that  it  has  not  committed  an  act  of'  bankruptcy.  In  re  L-augniin 
(D.  C,  la.),  3  Am.  B.  R.  1,  96  Fed.  589.  ■    ..  .     j-v. 

Assets  of  inaividual  partners.—  The  individual  assets  of  each  partner  are  subject  to  the 
payment  of  partnership  liabilities,  and  an  order  may  be  made  that  the  trustee  of  the  partner- 
ship take  possession  of  such  assets  and  administer  them,  unless,  upon  proper  procraiure, 
such  partner  is  declared  a  bankrupt,  and  his  creditors  elect  a  trustee.  General  order  8 
provides  for  this.     Matter  of  Hansley  &  Adama  (D.  C,  Cal.),  36  Am.  B.  R.  1,  228  Fed.  564. 

IX.  SCHEDULE  IN  INVOLUNTARY  BANKRUPTCY. 

In  all  cases  of  involmitary  bankruptcy  in  which  the  bankrupt  is  absent 
or  cannot  be  found,  it  shall  be  the  duty  of  the  petitioning  creditor  to  file, 
within  five  days  after  the  date  of  the  adjudication,  a  schedule  giving  the 
names  and  places  of  residence  of  all  the  creditors  of  the  bankrupt,  according 
to  the  best  information  of  the  petitioning  creditor.  If  the  debtor  is  found, 
and  is  served  with  notice  to  furnish-  a  schedule  of  his  creditors  and  fails  to  do 
BO,  the  petitioning  creditor  may  apply  for  an  attachment  against  the^  debtor, 
or  may  himself  furnish  such  schedule  as  aforesaid. 

[This  genera;!  order,  is  new.] 
Cross-refereiices:     To  the  law:     As  to  bankrupt's  duty  to  file  schedules,   §   7(8);   As  to 
referee's,  §  39-a(6). 
To  the  General  Orders:    V. 

To  the  Official  Forms:  No.  1,  with  the  schedules. 
To  the  Supplementary  Forms:,  No.  84;  and  by  analogy.  No.  117. 
Filing  schedules  by  bankrupt. — ^After  an  adjudication  in  bankruptcy  all  the  creditors  have 
a  vested  interest  in  the  proceeding,  and,  pursuant  to  this  order,  the  bankrupt  can  be  compelled 
to  file  a  schedflle  of  his  creditors,  or  if  he  is  absent  or  cannot  be  found,  it  is  the  duty  of 
the  petitioning  creditors  to  do  so.  The  petition  cannot  be  dismissed  except  with  the  consent 
of  all  the  creditors.  Matter  of  Levi  &  Klauber  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R.  294, 
142  Fed.  962. 

X.  INDEMNITY  FOR  EXPENSES. 

Before  incurring  any  expense  in  publishing  or  mailing  notices,  or  in 
traveling,  or  in  procuring  the  attendance  of  witnesses,  or  in  perpetuating 
testimony;  the  clerk,  marshal  or  referee  may  require,  from  the  bankrupt  or 
other  person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for  such 
expense.  Money  advanced  for  this  purposes  by  the  bankrupt  or  other  person 
shall  be  repaid  him  out  of  the  estate  as  part  of  the  cost  of  administering 
the  same. 

[This  general  order  is  new.] 
Cross-references:     To  the  law:     As  to  publishing  and  mailing  notices,  §  58;  As  to  examina- 
tions  of  the  bankrupt   or   others,   §§   7(9),   21-a;   As  to   marshal's   expenses,    §   52; 
As  to  clerk's  expenses,  §§  24,  25,  52,  71;  In  general,  §§  62,  64-b(3) 
To  the  General  Orders:    IX,  XII,  XXII,  XXVI,  XXXV. 
To  the  Supplementary  Forms:    By  analogy,  No.  169. 
Purpose  and  application  of  order. —  The  provisions  of  this  order  are  intended  to  cover  money 
which  the  bankrupt  or  some  third  party  may  be  called  upon  to  furnish  after  the  initiation 
of  the  proceedings  in  order  to  meet  expenses  incurred  by  the  officer  for  the  purposes  specially 
recited  in  the  order,  which   purposes  do  not  include  the  money  deposited  with  the  clerk 
to  meet  the  fees  (not  expenses)   of  the  clerk,  referee  and  trustee.     The  purpose  of  the  order 
is  to  protect  the  officers  from  personal  loss  in  the  performance  of  their  duties  under  the 


XI. j  Amendments.  1197 

bankrupt  act,  but  it  is  not  the  intent  of  the  order  that  the  bankrupt  shall  be  repaid  the 
money  which  presumably  he  took  out  of  his  estate  to  pay  the  fees  of  officers  before  he  filed 
his  petition  in  bankruptcy.    In  re  Matthews   (D.  C,  Iowa),  3  Am.  B.  R.  265,  97  Fed.  772. 

Under  this  order  a  bankrupt  is  entitled  to  be  reimbursed  for  tlie  amount  advanced  by 
him  for  the  issuance,  publication  and  mailing  of  necessary  notices  to  creditors  of  an  appli- 
cation for  his  discharge.     In  re  Hatcher   (D.  C,  Tex.),  16  Am.  B.  R.  722,  145  Fed.  658. 

The  referee  is  not  authorized  to  require  the  bankrupt  to  pay  the  statutory  fee  before  he 
is  given  hi&  discharge  where  such  bankrupt  has  filed  an  affidavit  of  inability.  In  re  Plimp- 
ton (D.  C,  Va.),  4  AJn.  B.  R.  614,  103  Fed.  775.  See,  generally,  Sellers  v.'  Bell  (C.  C.  A., 
5th  Cir.),  2  Am.  B.  R.  529,  552,  94  Fed.'  801. 

In  reimbursing  the  bankrupt  or  a  creditor  for  money  advanced  under  this  general  order 
to  defray ,  the  expenses  of  the  referee,  marshal  or  clerk,  such  reimbursement  has  the  same 
priority  that  the  expenses  them.selves  would  have  had;  the  one  making  the  advancement 
being  subrogated  to  the  rights  of  the  oflScer  whose  expenses  are  advanced.  Matter  of  Burke 
(D.  C,  Ohio),  6  Am.  B.  R._502,  155  Fed.  703. 

Other  cases  citing  this  order. —  In  re  Smith  (D.  C,  N.  Car.),  5  Am.  B.  R.  559,  564,  108 
Fed.  39;  Matter  of  McCubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am.  B.  R.  277,  42  Wash.  Law  Rep. 
774;  Matter  of  Longhney  (D.  C,  Wash.),  34  Am,  B.  R.  206,  218  Fed.  980. 

XI.  AMENDMENTS. 

The  court  may  allow  amendments  to  the  petition  and  schedules  on  applica- 
tion of  the  petitioner.  Amendments  shall  be  printed  or  written,  signed 
and  verified,  like  original  petitions  and  schedules.  If  amendments  are  made 
to  separate  schedules,  the  same  must  he  made  separately,  wijth  proper  refer- 
ences. In  the  application  for  leave  to  amend,  the  petitioner  shall  state  the 
cause  of  the  error  in  the  paper  originally  filed. 

[The  last  sentence  is  new.     The  rest  of  the  general  order  is  substantially  the  same  as 
a  part  of  .General  Order  XIV,  1867.]      , 
Cross-references:    To  the  lai*^:     §§2(6)    (15),  39-a(2). 

To  the  Supplementary  Forms:     Nos.  81,  82,  83. 

To  the  Eqiiity  Rules:    XXVIII  to  XXX. 

As  to  amendments  to  petitions,  see  disussion  under  §  l8;  as  to  amendments  of  schedules, 
see  under  §  7 ;  and  as  to  intervention  by  other  creditors,  see  under  §  59. 

Purpose  and  application  of  order. —  The  purpose  of  this  order  is  to  authorize  the  court  to 
allow  corrections  to  be  made  of  errors,  insuificiencies  and  uncertainty  in  the  petition  pr 
schedule&j  but -not  practically  to  repeal  the  legislative  declarations  that  petitions  must  be 
filed  in  duplicate  within  the  four  months  specified  In  re  Stevenson  (D.  C,  Del.),  2  Am. 
B.  R.  66,  94  Fed.  110.  This  power  of  amendment  is  substantial  and  conferred  for  eifecting 
the  broad  .purposes  of  the  act,  and  is  not  confined  to  niceties  of  diction  or  other  imma- 
terial or  merely  formal  matters.  To  hold  that  it  does  not  embrace  the  insertion  of  material 
and  essential  averments  in  any  stage  of  the  proceedings  before  judgment  would  reduce  it  to  a 
shadow.  In  re  Maekey  (D.  C,  Del.) ,  6  Am.  B.  R.  577^  586,  110  Fed.  355.  It  deals  with  amend- 
ments to  a  petition  and  schedules,  but  was  not  intended  to  abrogate  or  restrict  the  general 
pojyer  of  amendment  in  other  respects  vested  in  the  court.  In  re  Bellah  (D.  C,  Del.),  8  Am. 
B.  R.  310,  116  Fed.  49.  See  also  Gleason  v.  Smith,  Perkins  &  Co.  (C.C.  A.,  3d  Cir.),  16  Am. 
B.  R.  602,  145  Fed.  895. 

An  application  for  leave  to  amend  matters  must  set  forth  th«  allegations  required  by  this 
order,  and  if  such  allegations  are  not  set  forth  time  may  be  granted  to  insert  "the  samei  In 
re  Portner  (D.  C,  Pa,),  18  Am.  B.  R.  89;  149  Fed.  79S.  See  also  In  re  Pure  Milk  Co.,  of 
Mobile  (D.  C,  Ala.),  18  Am.  B.  R.  735,  154  Fed  682.  No  time  is  specified  within  which 
amendments  may  be  allowed  under  this  order.  Columbia  Bank  v.  Birkett  (Ct.  App.,  N.  Y. ), 
9  Am.  B.  R.  481,  486,  affg.  65  App.  Div..  615.  The  application  must  state  the  cause  of  the 
error  in  the  paper  originally  filed.  Matter  of  Brip,cat  (D.  C.,  Ala.),  37  Am.  B.  R.  587,  233 
Fed.  811. 

Amendment  of  exemption  claim. — A  bankrupt,  making  an  imperfect  claim  to  exemptions  in 
his  schedules,  may  be  allowed  to  amend,  but  such  amendment  must  relate  to  conditions 
existing  at  the  time  the  imperfect  claim  was  formulated.     Matter  of  Crimi   (DC     Ohio) 
34  Am.  B.  R.  586,  221  Fed.  729.  '  ' 

Verification  of  amendment. — ^Failure  to  verify  an  amendment  to  an  involuntary  petition, 
as  required  by  this  general  order,  may  be  subsequently  corrected.  International  Silver  Co  v 
N.  Y.  Jewelry- Co.   (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  91,  233  Fed.  945. 

Other  cases  citing  this  order. —  In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B.  R  308;  In  re  Mevers 
(D.  C,  N.  Y.),  3  Am.  B.  R.  260,  97  Fed.  757;  In  re  Shaffer  (D.  C,  N.  Car.),  4  Am.  B°  R 
728,  104'Fed.  982;  White  v.  Bradley  Timber  Co.  (D.  C,  Ala.),  8  Am.  B.  R.  671,  116  Fed.  768- 
In  re  Duffy  (D.  C,  Pa.),  9  Am.  B.  R.  358,  118  Fed.  926;  Matter  of  Haff  (C.  0.  A,  2d  Cir  )' 
13  Am.  B.  R.-362,  366,  135  Fed  742;  Burke  v.  Guarantee  Title  &  Trust  Co.  (C.  C-  A    3d  Cir  )' 
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14  Am.  B.  R.  31,  134  Fed.  562;  In  re  Fisher  (D.  C,  Va.),  15  Am.  B.  R.  652,  654,  142  Fed. 
205;  In  re  Goodman  (C.  C.  A.)  5th  Cir.),  23  Am.  B.  R.  504,  174  Fed.  644;  Brandt  v.  May- 
hew  (0.  C.  A.,  9th  Cir.),  33  Am.  B.  R.  845,  218  Fed.  422. 

XII.  DUTIES  OF  REFEREE. 

1.  The  order  referring  ei  case  to  a  referee  shall  name  a  day  upon  which 
the  bankrupt  shall  attend  before  the  referee;  and  from  that  day  the  bankrupt 
shall  be  subject  to  the  orders  of  the  court  in  all  matters  relating  to  his  bank- 
ruptcy, and  may  receive  from  the  referee  a  |)rotection  against  arrest,  to 
continue  until  the  final  adjudication'  on  his  appliCa):ion  for  a  discharge, 
unless  suspended  or  vacated  by  order  of  the  court.  A  copy  of  the  order 
shall  forthwith  be  sent  by  mail  to  the  referee,  or  be  delivered  to  him  per- 
sonally by  the  clerk  or  other  officer  of  the  court.  And  thereafter  all  the 
proceedings,  except  such  as  are  required  by  the  act  or  by  these  general  orders 
to  be  had  before  the  judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees  shall  act  upon  the 
matters  arising  under  the  several  cases  referred  to  them  shall  be  fixed  by 
special  order  of  the  judge,  or  by  the  referee ;  and  at  such  times  and  places  the 
referees  may  perform  the  duties  which  they  are  empowered  by  the  act  to 
perform. 

3.  Applications  for  a  discharge,  or  for  the  approval  of  a  composition,  or 
for  an  injunction  to  stay  proceedings  of  a  coTirt  cr  ofiicer  of  the  United  States, 
or  of  a  State,  shall  be  heard  and  decided  by  the  judge.  But  he  may  refer 
such  an  application,  or  any  specified  issue  arising,  thereon,  to  the  referee 
to  ascertain  and  report  the  facts. 

[Paragraph  1,  except  the  last  sentence,  is  the  second  paragraph  of  General  Order  IV, 
1867,  with  slight  changes.  Paragraph  2  is  derived  from  General  Order  V,  1867.  Para- 
graph 3  is  new;  its  validity  as  a  limitation  on  the  power  of  the  referee  to  grant  stays  is 
doubted  (see  p.  25),  especially  where  the  district  judge  has  conferred  such  power  on  the 
referee  by  §  38-a(4).] 

Cross-references:    To  "the  law:    As  to  general  jurisdiction  and  powers  of  referee,  §§  38,  39; 

-As  to  orders  of  reference,'  §§  18-f-^,  22;  As  to  time  and  place  when  duties  of  referee 

will  be  performed,  §  55;  As  to  limitations  on  powers  of  referee,  §§  12-d,  14-b,  38-a(4), 

39-b ;  As  to  allowance  of  claims,  §  57 ;  As  to  bankrupt's  subjection  to  orders  of  court, 

§  7(2)   As  to  orders  of  protection,  §  9'-a. 

To   the   General   Orders:      IX,   XI,   XVI,   XXI,   XXII,   XXIII,   XXIV,    XXV,   XXVI, 

XXVII,  XXIX,  XXX,  XXXIII,  XXXV. 
To  the  OfScial  Forms:    Nos.  14,  15. 
Duties  generally  of  referees  after  reference  are  discussed  under  sections  2,  9,  18,  38,  39,  55 
and  57.     For  duties  and  compensation  of  special  masters,  see  sections  12,  14,  18  and  72. 

Jurisdiction  and  authority  of  referee;  in  general. —  The  authority  of  the  referee  dates  from 
the  time  the  order  of  reference  is  placed  in  his  hands,  not  from  the  time  of  its  signing  or 
filing.  The  phrase  "  forthwith  be  sent  by  mail  to  the  referee  "  includes  delivery  as  well  as 
mailing,  so  that,  whether  the  copy  of  order  of  reference  be  sent  by  mail  or  delivered  per-  - 
sonally,  the  jurisdiction  of  the  referee  attaches  only  from  the  time  of  its  receipt  by  him. 
In  re  Florcken  (D.  C,  Cal.),  5  Am.  B.  R.  802,  107  Fed.  241.  The  last  sentence  of  subdivision 
1  is  new  and  was  evidently  intended  by  the  justices  of  the  Supreme  Court  to  apply  to  the 
new  and  enlarged  jurisdiction  of  the  referee  under  the  present  act.  In  re  Scott  (Ref., 
Mass.),  7  Am.  B.  R.  35.  This  order,  together  with  §  38(4),  confine  a  referee  strictly 
within  the  limits  of  the  order  of  reference,  all  original  and  ultimate  power  being  vested 
in  the  judge.  In  re  Quackenbush,  (D.  C,  K.  Y.),  4  Am.  B.  R.  274,  102  Fed.  282.  Section. 
9-a  and  Gen.  Ord.  Nos.  12  and  30  are  in  pa/ri  materia  and  should  be  construed  together 
United  States  ex  rel.  Kelly  v.  Peters,  22  Am.  B.  R.  177,  166  Fed.  613. 

The  general  authority  of  a  referee  in  bankruptcy  extenSs  to  the  consideration  of  an  inter- 
vening petitioner's  claim  to  property  or  its  proceeds  in  the  hands  of  the  trustee,  alleged 
to  be  the  property  of  the  petitioner,  and  not  of  the  bankrupt  estate.  In  re  Drayton  (D.  C, 
Wis.) ,  13  Am.  B.  R.  602,  135  Fed.  883. 

Reference  to  special  master. —  Upon  petition  for  reclamation  from  bankrupt's  trustee  of 
property,  the  title  to  which  is  claimed  by  petitioners,  the  practice  has  been  to  refer  the 
matter  to  a  special  master  and  not  to  the  referee  in  bankruptcy;  and  although  the  referee 
may  have  jurisdiction  to  determine  such  questions  and  thus  save  the  expense  of  a  reference 
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a  change  should  be  made  by  the  Supreme  Court,  in  order  that  the  practice  may  be  uniform 
throughout  the  United  States. ,  In  re  Tracy  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  539,  179  Fed. 
366.  The  referee  has  no  jurisdiction  to  hear  applications  for  discliarge  except  upon  reference 
to  him,  as  special  master.    In  re  Taylor  (D.  C.,  Ala.),  26  Am.  B.  E.  143. 

The  proceedings  required  by  the  act  to  be  had  before  the  judge  are  applications  for  discharge, 
for  approval  of  compositions,  for  punishment  for  contempt,  contested  involuntary  petitions 
in  bankruptcy,  and  all  petitions  for  adjudication  when  the  judge  is  in  the  district.  The 
proceedings  other  than  those  required  by  the  general  orders  to  be  had  before  the  judge  are 
applications  for  injunctions  to  stay  proceedings  of  a  court  or  officer  of  the  United  States. 
Matter  of  the  Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  E.  11,  14,  134  Fed.  51;  United 
States  V.  Liberman  (D.  C,  N.  Y.),  23  Am.  B.  R.  734,  176  Fed.  161.  In  the  following  words 
from  this  general  order,  "  and  thereafter  all  the  proceedings.  .  .  .  shall  be  had  before 
the  referee,"  the  word  "  shall "  is  directory,  and  the  jurisdiction  of  the  judge  over  such  of 
the  said  proceedings  as  may  be  brought  before  him  in  the  first  instance  is  not  thereby 
ousted.     Matter  of  Monsarrat  (D.  C,  Hawaii),  25  Am.  B.  R.  815. 

Protection  of  bankrupt  from  arrest. —  Section  9-a,  subd.  2,  providing  that  the  bankrup,^ 
shall  not  be  exempt  from  arrest  where  a  debt  or  claim  would  not  be  released  by  his  discharge, 
except  when  he  is  "  in  attendance  upon  a  Court  of  Bankruptcy  or  engaged  in  the  perform- 
ance of  a  duty  imposed  by  the  act,"  as  construed  by  this  general  order,  suspends  the  exer- 
cise of  the  right  of  arrest  pending  the  bankrupt's  application  for  discharge.  In  re  Lewen- 
sohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  594,  99  Fed.  73. 

Reference  to  special  master. —  The  purpose  of  a  reference  under  this  order  is  to  give  to  the 
court  every  aid  which  the  referee  can  afford,  to  relieve  the  congested  condition  of  the  busi- 
ness which  may  be  before  the  judge,  and,  when  the  report  is  filed,  the  court's  attention  must 
be  directed  to  such  parts  thereof  to  which  objection  can  be  made,  by  exceptions  filed  within 
twenty  days  as  provided  by  rule  66  of  the  Equity  Rules.    Matter  of  Pierce,  Jr.  (D.  C,  Wash.), 

32  Am.  B.  R.  96,  210  Fed.  389. 

Discharge;  jurisdiction  of  referee. —  The  referee  has  no  jurisdiction  to  determine  the  question 
as  to  discharge,  but  the  court  may  refer  the  case  to  him  generally  for  a  report.  He  aids 
the  court  like  a  master  in  chancery.  He  cannot  finally  determine  the  question  of  discharge 
or  non-ddscharge,  but  he  may  be  ordered  to  report  the  facts  and  his  recommendation  or 
conclusion  as  to  .the  matter.     International  Harvester  Co.  v.  Carlson    (C.  C.  A.,  8th  Cir.), 

33  Am.  B.  R.  178,  217  Fed.  736;  Matter  of  Amer  (D.  C,  Pa.),  35  Am.  B.  E.  627,  228  Fed. 
576;  Matter  of  C.  H.  Kendrick  &  Co.  (D.  C,  Vt.),  35  Am.  B.  R.  630,  226  Fed.  980;  In  re 
Rauchenplat  (D.  C,  Porto  Rico),  9  Am.  B.  R.  763.  But  where  an  application  for  discharge 
must  be  heard  and  decided  by  the  judge,  such  application  or  any  specified  issue  arising 
thereon  may  be  sent  to  the  referee  to  ascertain  and  report  the  facts,  and  no  one  is  preju- 
diced thereby.    In  re  McDuff  (C.  C.  A.,  5th  Cir.),  4  Am.  B.  R.  110,  101  Fed.  241. 

In  the  western  district  ol  Kentucky,  where  specifications  of  objections  to  a  bankrupt's 
discharge  have  been  filed,  the  practice  is  to  refer  the  application  for  discharge  to  a  referee 
to  ascertain  and  report  the  facts  under  the  third  clause  of  this  general  order.  Matter  of 
Daugherty  (D.  C,  Ky.)  26  Am.  B.  R.  550. 

Confirmation  of  a  composition. —  It  seems  that  the  judge  may  require  the  referee  to  report 
the  facts  concerning  an  application  for  confirmation  of  a  composition.  Adler  v.  Jones 
(C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109  Fed.  967. 

Claims  of  intervening  petitioners. —  No  provision  of  the  .bankruptcy  act  or  of  the  general 
orders  requires  the  claim  of  an  intervening  petitioner,  to  property  in  the  hands  of  the 
trustee,  to  be  heard  before  the  judge.  In  re  Drayton  (D.  C,  Wis.),  13  Am.  B.  R.  602,  135 
Fed.  883. 

Injunctions. —  The  reason  for  this  provision  is  obvious ;  "  the  supreme  court  had  in  mind  the 
dignity  of  other  courts.  Federal  and  State,  and  of  other  officers,  and  provided  that  they 
might  only  be  interfered  with  by  a  tribunal  of  equal  rank,  and  not  by  a  subordinate  official, 
unless  for  definitely  described  reasons  action  by  the  latter  should  be  unavoidable."  In  re 
Berkowitz  (D.  C,  Pa.),  16  Am.  B.  R.  251,  143  Fed.  598. 

Archibald,  District  Judge,  in  Re  Benjamin  (D.  C,  Pa.),  15  Am.  B.  R.  351,  140  Fed.  320, 
says :  "  The  right  of  a  referee  to  award  an  injunction  cannot  be  regarded  as  finally  settled. 
For  while  it  is  sustained  by  some  of  the  leading  works  on  bankruptcy  .  .  .  it  is  denied 
by  rule  in  certain  jurisdictions  and  limited  in  others.     .      .      .     and  is  materially 

restricted,  if  not  taken  away,  by  the  general  orders  of  the  supreme  court.  General  Orders 
XII." 

Judge  Lowell  discussed  the  subject  to  some  extent  in  Re  Steuer  (D.  C,  Mass.),  5  Am.  B.  R. 
214,  but  declined  to  decide  the  point.  He  says  there,  however,  that  "  it  is  strongly  implied 
that  the  referee  has  some  jurisdiction  to  issue  injunctions  to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunction  stays  the  proceedings  of  the  court."  This 
opinion  is  approved  in  In  re  Berkowitz  (D.  C,  Pa.),  16  Am.  B.  R.  251,  255,  143  Fed.  598. 

Under  this  general  order,  it  seems,  that  a  petition  to  stay  pending  suits  should  be  filed 
in  the  bankruptcy  court.    Continental  Nat.  Bank  v.  Katz  ( Super.  Ct.,  111. ) ,  1  Am.  B.  R.  19. 

If,  by  consent  of  the  parties  in  a  case,  the  referee  acquires  jurisdiction  to  hear  a  motion 
for  injunction,  he  may  hear  it,  and  advise  the  judge  of  his  decision  by  filing  it  with  the 
clerk  of  the  court.  But  only  the  judge  can  issue  the  order.  In  re  Siebert  (D.  C,  N.  J.), 
13  Am.  B.  E.  348,  133  Fed.  7'81. 
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When  power  of  referee  to  grant  injunction  immaterial. — ^Wiere  the  Disrict^  Court  upon  its 
own  motion  broadens  and  issues  anew  an  injunction  restraining  the  prosecution  of  a  suit  in 
the  State  court,  it  is  immaterial  whether  the  referee  had  power  to  order  a  stay  in  the  first 
instance.    In  re  Brown  &  Company  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  336. 

Compensation  of  referee. — Where  a  contested  application  for  a  discharge  is  refused  a.» 
authorized  by  General  Order  12,  the  court  since  the  amendment  to  §  72'  is  without  power  to 
allow  special  compensation  to  the  referee  for  his  services  in  the  matter.  In  re  Wilcox  ( D.  C., 
Mich.),  19  Am.  B.  E.  241,  156  Fed.  685;  Where  a  case  is  referred  to  a  referee  to  ascertain 
and  report  the  facts  upon  an  application  for  discharge,  the  referee  is  not  entitled  to  any 
other  compensation  than  that  prescribed  by  the  act  itself.  In  re  Troth  (D.  C,  Ohio),  4  Am. 
B.  K.  780,  104  Fed.  291.  A  referee  is  not  entitled  to  special  compensation  for  services  on  the 
reference  of  a  petition  to  vacate  an  order  of  adjudication  where  the /reference  was, made  to 
him  as  "referee  in  bankruptcy."  Matter  of  Langford,  Felts  &  Myers  (D.  C,  Cal.),  35  Am. 
B.  E.  519,  225  Fed.  311. 

Other  cases  citing  this  order,— In  re  Huddleston  (Eef.,  Ala.),  1  Am.  B.  E.  572;  In  re. 
Parker  (Eef.,  Kan.),  1  Am.  B.  E.  615;  In  re  Logan  (D.  C,  Ky.),  4  Am.  B.  E.  525,  102 
Fed.  876;  In  re  MeGill  (G.  C.  A.,  6th  Cir.),  5  Am.  B.  E.  155,  160,  106  Fed.  57;  In  re  Lesser 
Bros.  (C.  O.  A.,  2d  Cir.),  5  Am.  B.  E.  320;  Mueller  v.  Nugent,  7  Am.  B.  E.  224.,  232, 
184  U.  S.  1,  46  L.  Ed.  405;  In  re  Gutman  &  Wenk  (D.  C,  N.  Y.),  8  Am.  B.  E.  252, 
2S5,  114  Fed.  1009;  Metcalf  t.  Barker,  9  Am.  B.  E.  36,  46,  187  U.  S.  165;  In  re 
Eochford  (C.  C.  A.,  8th  Cir.),  10  Am,  B.  E.  60S,  611,  124  Fed.  182;  Kentucky  N",at. 
Bank  of  Louisville  v.  Oarley  IG.  C.  A.,  3d  Cir.),  12  Am.  B.  E.  119,  127  Fed.  686; 
Moultoii  v.,  Ooburn  (0.  S.  A.,  1st  Cir.),  12  Am.  B.  E.  533,  131  Fed.  201,  affg.  II  Am. 
B.  E.  212;  In  re  Eortiine  (D."  C,  W.  Va.),  14  Am.  B.  E.  785,  138  Fed.  837;  Matter  of 
Matthews  Consolidated  Slate  Co.  (Eef.. Mass.),  15  Am.  B.  E.  779;  Matter  of  Adler  (C.  C. 
A.,  2d  Cir:),  L6  Am.  B.  E.  414,  144  Fed.  659;  In  re  Knopf  (D.  C,  S.  Car.),  16  Am.  B.  E. 
432,  439,  144  Fed.  245;  Matter  of  Sonnabend  (Eef.,  Mass.),  18  Am.  B.  E.  117;  Matter  of 
Cohn  (Eef.,  Cal.),'18  Am.  B.  E.  786,  792;  Matter  of  Back  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  B.  E.  33,  36,  158  Fed.  679;  Knapp  v.  Spencer  Co.  v.  Drew  (C.  C.  A.,  8th 
Cir.),  20  Am.  B.  E.  355,  16Q  Fed.  413;  Matter  of  Berkowitz  (D.  C,  N.  J.),  22  Am.  B.  E. 
227,  173  Fed.  1013;  Norton  v.  Bielby  (N.  Y.,  Oneida  County  Court),  33  Am.  B.  E.  295, 
86  Misc.  644;  Matter  of  Komar  (D.  C,  N.  Y.),  37  Am.  B.  E.  683,  234  Fed.  378. 

XIII.  APPOINTMENT  AND  REIMOVAI,  OF  TRUSTEE. 

The  appointment  of  a  trustee  by  the  creditors  shall  he  subject  to  he  approved 
Or  disapproved  by  the  referee  or  by  the- judge;  and  he  shall  be  removable  by 
the  judge  only.  « 

[As  a  rule  of  bankruptcy,  this  general  order  is  new;  but  the  former  bankruptcy  law 
itself  contained  similar  provisions  as  to  the  approval  of  the  choice  of  a  trustee  (Act  of 
1867,  §  13,  E.  S.,  §  5034).  Under  that  act  a  trustee  could  be  removed  not  only  by  order 
of  the  court,  biit  in  some  cases  by  a  vote  of  the  creditors  with  the  approval  of  the  court 
(Act  of  1867,  §  18,  R.  ®.,  §  5039).] 

Cioss-references:    To  the  law:    As  to  appointment  of  trustee,  §|  2(17),  44,  45,  56;  As  to 
to  removal  of  trustees,  §46. 
To  the  General  Orders:    XIV,  XV,  XVI,  XVII,  XXV. 
To  the  Official  Forms:    Nos.  22,  23,  24,  27,  52,  53,  54,  53. 
To  the  Supplementary  Forms:    No.  160. 

Meaning  and  application  of  order. —  This  provision  means  that  a  supervisory  power  is  vested 
in  the  court  to  meet  contingencies  which  could  not  be  definitely  provided  for  in  the  act,  and 
which  must  appeal  to  the  good  judgment  and  conscience  of  the  court,  and  whereby  the  court 
would  be  armed  with  the  power  to  prevent  the  selection  of  a  person,  who,  in  its  judgment, 
and  notwithstanding  the  expressed  desire  of  the  majority  in  number  and  amount  of  the  cred- 
itors, or  even  of  all  the  creditors,  would  not  be  a  proper  selection,  and  whose  appointment 
might  result  in  a  defeat  of  the  proper,  just  and  equitable  administration  of  the  bankrupt  law 
in  that  particular  case.  But  the  emergency  should  not  be  a  trivial  one;  it  should  be  one  of  grave 
character,  and  due  weight,  and  unless  such  an  emergency  appears,  it  is  the  duty  of  the  referee 
to  approve  the  selection,  always  subject,  of  course  to  a  review  of  such  action  by  the  district 
judge.    In  re  Henschel  (Eef.,  N.  Y.) ,  6  Am.  B.  E.  25. 

The  approval  by  the  referee  and  district  judge  of  the  appointment  of  a  trustee  by  th& 
creditors  is  a  matter  of  discretion,  depending  upon  the  circumstances  of  each  case.  The  choice 
of  the  creditors  should  not  be  overruled  by  the  referee  or  district  judge  except  for  substantial 
reasons,  and  the  confirmation  of  such  appointment  should  not  lie  disturbed  by  the  Circuit 
Court  of  Appeals  unless  an  abuse  of  discretion  appears  Matter  of  Merrit  Construction 
Co.  (C.  C.  A.,  2d  Oir.),  33  B.  E.  616,  219  Fed.  555;  Wilson  v.  Continental  Building  &  Loan 
Assoc.  (C.  C.  A.,  9th  Cir.),  37  Am.  B.  E.  444,  232  Fed.  824.  s  «.     ua 

"  This  general  order  confers  no  power  on  a  referee  to  announce  that  he  will  not  appoint 
the  trustee  already  appointed  by  the  creditors.     It  does  authorize  him  to  disapprove  such. 
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appointment  by  order,  and  should  this  be  done  at  the  time  the  appointment  is  made  by 
the  creditors  it  is  probable  that  the  creditors  may  proceed  at  once  to  appoint  some  other 
person  .  .  .;  but  should  they  do  this  the  matter  should  be  reported  to  the  judge,  who 
may  remove  the  trustee  appointed  by  the  creditors,  and  ord.er  another  appointment  by  the 
creditors.  In  no  event  can  the  referee  ignore  the  appointment  made  by  the  creditors,  and 
proceed  summarily,  to  appoint  the  trustee  without  holding  another  election."  In  re  Hare 
(D.  C,  N.  Y.),  9  Am.  B.  R.  520,  119  Fed.  246. 

Approval  or  disapproval  of  elections. —  It  is  evident  that  the  Supreme  Court  intended  by  this 
order  to  establish  a  rule  concerning  the  approval  or  disapproval  of  elections  by  creditors  similar 
to  that  which  existed  under  the  act  of  1867.  The  decisions  under  the  present  law  on  this 
point  show  that  such  has  been  the  understanding  of  our  Federal  courts.  In  re  Bastlack 
(D.  C.,N.  J.),  16  Am.  B.  E.  529,  145Fed.  68.  ... 

Whenever  a  referee  disapproves  of  a  choice  of  trustee  made  by  creditors,  it  is  a  good  rule  to 
permit  them  ajiother  opportunity  to  make  a  selection  of  one  who  is  free  from  any  "  entangling 
alliances  "  that  might  interfere  with  the  proper  discharge,  of  the  duties  devolving  upon  him. 
In  re  Van  De  Mark  (D.  C,  N.  Y.) ,  23  Am.  B.  R.  760,  175  Fed.  287. 

The  following  cases  establish  the  rule  that  the  election  of  a  trustee  by  the  creditors  is  not 
to  be  disapproved,  unless  there  is  good  reason  for  believing  that  the  election  has  been  directed, 
managed,  or  controlled  by  the  bankrupt,  or  his  attorney,  or  by  some  influence  Oppdsecl 
to  the  creditor's  interest.  In  Falter  v.  Reiphard  (D.  C,  Ohio),  4  Am.  B.  R.  782,  104  Fed. 
292,  the  votes  of  certain  creditors  were  challenged  on  the  ground  that  the  letters  of  attorney  to 
the  person  representing  them  had  been  procured  through  the  influence  and  efforts  of  the  bank- 
rupts for  the  purpose  of  controlling  the  election  of  the  'trustee.  After  hearing  the  evidence  in 
the  luatter,  the  referee  sustained  the  challenge.  The  opinion  in  that  case  shows  that  a  plan 
for  the  election  of  the  bankrupts'  candidate  was  conceived  and  carried  out  in  the  bankrupts' 
place  of  business,  and  that  the  bankrupts  themselves  had,  by  preparing  the  proofs  of  claims  for 
creditors  without  exjjense  to  tliem,  and  by  the  solicitation  of  creditors  at  their  place  of  busi- 
ness to  give  their  proxies  to'  one  of  the  bankrupts'  clerks,  attempted  to  direct  and  control  the 
proceedings  looking  to  the  election  of  a  trustee.  The  referee  disapprpved  this  action,  and, 
on  petition  for  review,  the  court  affirmed  the  order  of  the  referee.  This  decision  was  affirmed 
by  the  circuit  court  of  appeals.    In  re  McGill  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  E.  155,  106  Fed.  57. 

Where  the  person  appointed  trustee  of  a  bankrupt  estate  receives  his  appointment,  in  part, 
at  least,  as  a  result  of  the  active  efforts  in  the  solicitation  and  voting  of  claims  by  a 
creditor  which  is  his  corporate  employer  and  in  which  he  is  a  stockholder;  and  such  creditor 
holds  security  for  a  part  of  its  debt  and  is  charged  with  having  received  preferences,  such 
person's  appointment  will  be  disapproved.  Matter  of  Anson  Mercantile  Co.  (D.  C,  Tex.),  25 
Am.  B.  R.  429,  185  Fed.  993;  ,        , 

In  the  case  of  In  re  Rekersdres  (D.  C,  N.  Y.),  5  Am.  Bi  R.  811,  108  Fed.  206,-  an  attorney 
representing  the  bankrupt  and  her  regularly  .appointed  attorney,  who  also  held  letters  of 
attorney  from  three  creditors,  nominated  a  certain'  person  for  the-  trusteeship  of  the  bankrupt. 
Objection  being  made  in  behalf  of  another  creditor  to  the  nomination,  the  referee  sustained  the 
objection,  because  the  business  association  of  the  proposed  trustee  with  the  regularly  appointed 
attorney  of  the  bankrupt  raised  a  presumption  that  the  person  nominated  for  trustee  was-  nom- 
inated in  fact  by  the  bankrupt  or  her  attorney,  and  was  therefore  not  a  suitable  person  to  act 
in  the  interest  of  creditors.    The  district  court  approved  the  referee's  action. 

Bankrupt  had  an  estate  of  only  $3,500,  to  be  divided,  after  paying  expenses  among  creditors 
having  claims  aggregating  $9,000,  over  $7,000  Of  which  claims  were  said  to  be  owing  to  near 
relatives  of  the  bankrupt  or  members  of  the  family.  One  of  the  bankrupt's  attorneys  pre- 
sented the  claims  of  and  had  powers  of  attorney  from  about  80  per  cent,  of  these  claimants  at 
the  first  meeting  of  creditors,  thus  conrolling  the  appointment  of  the  trustee  and  he  insisted, 
over  the  objection  of  the  other  crediors,  upon  the  selection  of  an  attorney  as  trustee,  who  had 
an  office  in  the  building  occupied  by  the  bankrilpt's  attorneys.  It  was  held  that  under  this 
general  order  the  appointment  of  a  trustee  by  the  majority  of  the  creditors  being  subject  to 
the  approval  or  disapproval  of  the  referee,  the  referee  was  justified  in  disapproving,  as  contrary 
to  public  policy,  a  selection  which  would  allow  the  bankrupt  and  his  relatives  to  administer  the 
estate.    In  re  Sitting  (D.  C,  N.  Y.) ,  25  Am.  B;  R.  682,  182  Fed.  917. 

In  the  case  of  In  re  Henschel  (Ref.,  N.  Y.),  6  Amj  B.  R.  25,  upon  the  election  of  a  trustee, 
it  was  objected  that  the  attorney  by  whose  vote  the  trustees  were  elected  held  proxies  obtained 
from  creditors  who  were  acting  in  combination  with  the  bankrupt,  and  that  the  trustee  was 
in  fact  the  choice  of  the  bankrupt  and  had  announced  in  advance  that  if  elected  he  would  not 
prosecute  certain  actions  which  some  of  the  creditors  thought  should  be  prosecuted.  ■On  a 
trial  of  the  merits  of  the  objection,  the  attorney  refused  to  answer  certain  relevant  questions, 
and  this  fact,  together  with  the  fact  that  a  large  number  of  the^claima  represented  by  the 
attorney  were  proven,  and  that  the  letters  of  attorney  to  him  were  executed  before  adjudication 
in  bankruptcy,  led  to  the  disapproval  of  the  election  of  the  trustee. 

In  the  ease  In  re  Dayville  Woolen  Co.  (D.  C,  Conn.),  8  Am.  B.  R.  85,  114  Fed.  674,  the 
attorney  of  certain  creditors  was  asked  whether  any  of  the  claims  intended  to  be  voted  by  him 
had  been  assigned  to  any  person  or  corporation  in  the  interest  of  the  bankrupt.  He:  refused  to 
answer  the  question.  Notwithstanding  this  refusal,  and  the  fact  that  he  had  acted  as  counsel 
for  the  bankrupt  during  the  proceedings  in  insolvency,  the  referee  permitted  him  to'  vote  and 
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approved  the  election.  On  these  facts  the  court  set  aside  the  order  of  approval  made  by  the 
referee. 

In  the  case  of  In  re  Blue  Eidge  Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  B.  36,  125  Fed.  620, 
there  were  objections  that  the  trustee  elected'  by  the  creditors  had  previously  advised  the 
assignrnent  for  the  benefit  of  creditors  under  the  State  law,  which  was  the  act  of  bankruptcy 
complained  of,  he  being  also  the  assignee,  and  that  he  was  intimately  associated  with  the 
attorney  of  certain  stockholders  of  the  bankrupt  corporation  who  claimed  also  to  be  creditors. 
But  the  court  held  that  these  mere  facts  did  not  make  the  election  an  improper  one,  but  called 
only  for  a  close  scrutiny  of  it.    In  parsing  on  the  point,  the  court  said : 

"  It  is  to  be  remembered  in  all  such  cases  that  the  choice  of  a  trustee  is  lodged  by  the 
law  with  the  creditors  constituting  a  majority  in  number  and  amount,  and  that  their  selection 
is  not  to  be  interfered  with,  unless  it  clearly  imperils  the  fair  and  efficient  administration 
of  the  estate." 

In  the  case  of  In  re  Maehin  (D.  C,  Pa.,),  11  Am.  B.  K.  409,  128  Fed.  316,  it  was  held 
that  votes  of  creditors  for  a  trustee  could  not  be  rejected,  on  the  mere  ground  that  the  candi- 
date voted  for  had  formerly  been  the  attorney  of  the  bankrupts. 

In  the  case  of  In  re  Gordon  Supply  &  Manufacturing  Co.  (D.  C,  Pa.),  12  Am.  B.  R.  94, 
129  Fed.  622,  the  trustee  elected  was  only  a  stockholder  in  the  bankrupt  corporation,  but 
had  been  associated  closely  as  attorney  and  legal  adviser  with  those  who  had  theretofore  been 
in  control  of  the  corporation.  Inasmuch  as  their  management  appeared  not  only  to  be  the 
subject  of  criticism,  but  might  call  for  action  on  the  part  of  the  trustee  to  hold  them  personally 
responsible,  it  was  held  that  the  election  could  not  be  approved. 

In  the  case  of  In  re  Cooper  (D.  C.  Pa.,)  14  Am.  B.  R.  320,  135  Fed.  196,  it  was  held  that 
the  attorney  who  had  been  employed  by  the  bankrupt  to  file  his  petition  and  whose  obligation 
as  attorney  ceased  at  that  point,  and  who  had  received  no  fee  therefor,  was  not  disqualified 
from  voting  on  claims  afterward  received  froin  creditors  without  his  own  solicitation  or  the 
procurement  of  the  bankrupt. 

Review  by  district  judge. — ^An  order  of  a  referee  approving  the  creditors'  appointment  of  a 
trustee  is  subject  to  review  by  the  district  judge.  In  re  Hanson  (D.  C.,  Minn.),  19  Am.  B.  E. 
235,  156  Fed.  717.  The  proper  way  to  take  a  review  of  the  proceedings  in  the  election  of  a 
trustee  is  by  a  petition  for  review  of  the  order  of  the  referee  approving  the  appointment  of  the 
trustee  by  the  creditors.  Matter  of  Arti-Stain  Company  (D.  C.,  Mass.),  32  Am.  B.  E.  643, 
216  Fed.  942. 

Other  cases  citing  this  order.— In  re  McGill  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  155,  106  Fed. 
57;  Matter  of  Cohen  (D.  C,  Mass.),  11  Am.  B.  R.  439,  442,  131  Fed.  391;  In  re  Kenny  &  Co. 
(D.  C,  Ind.),  14  Am.  B.  R.  611,  617,  136  Fed.  451;  tn  re  AUert  (D.  C,  N.  Y.),  23  Am.  B.  E. 
101,  105,  173  Fed.  691;  Vulcan  Metal  CcJ.  v.  North  Platte  Valley  Irrigation  Co.  (C.  C.  A.,  8th 
Cir.),  33  Am.  B.  E.  686,  220  Fed.  106. 

XIV.  NO  OFFICIAL  OR  GENERAL  TRUSTEE. 

'No  official  trustee  shall  be  appointed  by  tbe  court;  nor  any  general  trustee 
act  in  classes  of  cases. 

[Part  of  General  Order  IX,  as  amended  in  1874,  without  substantial  change.] 

XV.  TRUSTEE  NOT  APPOINTED  IN  CERTAIN  CASES. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if  no 
creditor  appears  at  the  first  meeting,  the  court  may,  by  order  setting  out  the 
facts,  direct  that  no  trustee  be  appointed;  but  at  any  time  thereafter  a 
trustee  may  be  appointed,  if  the  court  shall  deem  it  desirable.  If  no  trustee 
is  appointed  as  aforesaid,  the  court  may  order  that  no  meeting  of  the  creditors 
other  than  the  first  meeting  shall  be  called. 

[■This  general  order  is  new.    Its  validity  has  been  doubted.     See  cross-references  below.] 
Cross-references:    To  the  law:     §§  2(17),  44,  45,  56.    See  also  §§  6  and  47-a(ll),  and  read 

To  the  General  Orders:    XIII,  XIV 

To  the  Official  Forms:    No  27 

To  the  Supplementary  Forms:     No  77 

After  the  lapse  of*  one  year. — The  court  may  appoint  a  trustee  under  this  order,  upon  the 
petition  of  the  assignee  of  a  creditor  alleging  that  the  bankrupt  died  leaving  property  which 
he  had  fraudulently  disposed  of  to  defraud  creditors.     Clark  v.  Pidcock  (C.  C.  A    3d  Cir  ) 
12  Am.  B.  R.  309,  129  Fed.  745. 

Exemptions  may  be  set  apart  by  the  court  where  no  trustee  has  been  appointed  as  tirnviflpd 
in  this  order.    Smallev  v.  Langenour,  196  U.  S.  93,  13  Am.  B.  E.  692,  695  '       *""""''" 

Other  cases  citing  this  order. —  In  re  Soper  and  Slada  (Eef.,  N.  Y.),  1  Am  B  E  IQ^.  "r,,  »„ 
Eung  Bros.  (Eef.,  N.  Y.),  2  Am.  B.  E.  620,  622.  •     •  ^-  ^"^.  in  re 
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XVI.  NOTICE  TO  TRUSTEE  OF  HIS  APPOINTMENT. 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the  appointment  and 
approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his  appoint- 
ment; and  the  notice  shall  require  the  trustee  forthwith  to  notify  the  referee 
of  his  acceptance  or  rejection  of  the  trust,  and  shall  contain  a  statement  of  the 
penal  sum  of  the  trustee's  bond. 

[Greneral  Order  IX,  1867,  with  some  slight  additions  as  to  the  contents  of  the  notice  and 
with  other  minor  changes.] 

Cross-references:    To  the  law:    ^§  44,  50-a:j-k. 
To  the  General  Orders:    XIII 
To  the  Official  Forms:    Nos.  24,  25,  26. 
To  the  Supplementary  Forms:    Nos.  167,  168. 

XVII.    DUTIES  OF  TRUSTEE. 

The  trustee  shall,  immediately  upon  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  into 
his  possession.  The  trustee  shall  make  report  to  the  court,  within  twenty 
days  after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off 
to  the  bankrupt  by  him,  according  to  the  provisions  of  the  forty-seventh 
section  of  the  act,  with  the  estimated  value  of  each  article,  and  any  creditor 
may  take  exceptions  to  the  determination  of  the  trustee  within  twenty  days 
after  the  filing  of  the  report.  The  referee  may  require  the  exceptions  to  be 
argued  before  him,  and  shall  certify  them  to  the  court  for  final  determina- 
tion at  the  request  of  either  party.  In  case  the, trustee  shall  neglect  to  file  any 
report  or  statement  which  it  is  made  his  duty  to  file  or  make  by  the  act, 
or  by  any  general  order  in  bankruptcy,  within  five  days  after  the  same  shall 
be  due,  it  shall  be  the  duty  of  the  referee  to  make  an  order  requiring  the 
trustee  to  show  cause  before  the  judge,  at  a  time  specified  in  the  order,  why 
he  should  not  be  removed  from  office.  The  referee  shall  cause  a  copy  of  the 
order  to  be  served  upon  the  trustee  at  least  seven  days  before  the  time  fixed 
for  the  hearing,  and  proof  of  the  service  thereof  to  be  delivered  to  the  clerk. 
All  accounts  of  trustees  shall  be  referred  as  of  course  to  the  referee  for  audit, 
unless  otherwise  specially  ordered  by  the  court. 
[General  Order  XIX,  1867,  with  several  slight  changes.] 

Cross-references:     To  the  law:     Duty  of  trustees,  in  general,  §§  47,  49;  As  to  filing  bonds, 
§  50;  As  to  exemptions,  §§  6,  7  (8),  47-a  (11),  as  perhaps  limited  by  §  2  (11)  ;  As  to 
appraisals  and  sales,  §  70-b: 
To  the  General  Orders:     XXIII,  XXI (6),  XXV,  XXVIII,  XXIX,  XXXIII,  XXXV. 
To  the  Official  Forms:    Nos.  40,  41,  47,48,  49,  50,  51,  and  generally  to  the  forms  for  sales, 

Nos.  42  to  46,  inclusive. 
To  the  Supplementary  Forms:    Nos.   77   78,   79,  80  on  exemptions,  and  Nos.   161,   162, 
163,  164,  165  as  to  reports  and  distribution ;  also  generally. 
Meaning  of  order. —  Eemington,  referee,  in  Ke  Ellis  (Ref.,  Ohio),  10  Am.  B.  R.  754,  756, 
distinguishing  In  re  White  (D.  C,  Vt.),  4  Am.  B.  R.  613,  103  Fed.  774,  says:    "What  the 
supreme  court's  General  Order  really  means  is,  as, it  seems  to  me,  simply  this:    the  trustee 
must,  within  twenty  days  after  his  appointment,  set  apart  the  exemptions  claimed  by  the 
bankrupt,  provided  and  so  far  as  they  are  correct;  the  bankrupt  may  except  as  of  course  to 
Ms  determination;  and  the  creditors  shall  not  be  bound  in  this  particular  by  their  trustee's 
acts,  although  they  usually  are  bound  by  t^eir  trustee's  acts,  but  may  themselves  also  take 
exceptions..  .    .    .Were  it  not  for  the  rule  creditors  would  perhaps  have  no  right  to  object 

at  all,  except  for  fraud  or  collusion;  but,  that  they  did  have  the  right,  would  have  an  indefinite 
time  within  which  to  except-  to  the  trustee's  report,  and  thus  tie  up  the  question  of  exception 
indefinitely.  By  this,  rule  the  trustee  is  free  from  all  exceptions  on  the  part  of  any  fault- 
finding creditors  after  twenty  days.  Of  course  there  is  no  need  of  any  such  limitation  in 
regard  to  the  bankrupt's  filing  exceptions,  for  he  is  right  on  the  spot  when  the  exemptions  are 
thus  set  off  and  will  act  without  delay  anyway  if  he  wants  to  get  more ;  and  his  delay,  for  that 
matter,  would  tie  up  nobody.     .        .     Simply  because  the  supreme  court's  General  Order  says 
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that  creditors  have  twenty  days'  time  within  which  they  may  file  exceptions,  does  not  mean 
that  only  creditors  may  file  exceptions,  but  means  simply  what  it  says,  namely  that  when 
creditors  wish  to  file  exceptions  to  the  trustee's  report  they  must  file  them  within  twenty 
days." 

Exemptions;  setting  apart. —  It  is  provided  by  this  order  that  the  trustees  shall  set  apart 
the  exemptions  and  make  report  of  his  action,  and  that  thereafter  the  creditor's  will  file 
exceptions,  if  they  wish,  to  such  report.  In  re  Allen  &  Co.  (D.  C,  Va.),  13  Am.  B.  E.  518,  521, 
■^  134  Fed.  620.  The  language  of  this  order  "  and  Form  47,  as  to  the  trustee's  report  of 
exempted  property,  indicates  quite  clearly  that,  without  reference  to  any  prior  allowance  of 
exemption  by  State  officials,  it  is  the  duty  of  the  trustee  to  set  apart  the  bankrupt's  exemp- 
tion." In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  K.  165,  91  Fed.  745.  See. also  In  re  Rung  Bros. 
(Eef.,  N.  Y.) ,  2  AiQ.  B.  K  620. 

The  trustee  is  to  set  apart  bankrupt's  exemptions  and  report  the  items  and  estimated  value 
thereof,  to  the  court  as  soon  as  practicable  after  his  appointment.  Sec.  47-a,  cl.  11.  And 
General  Order  XVII  requires  such  report  to  be  made  within  twenty  days  after  receiving  the 
notice  of  his  appointment.     In  re  Wishnefsky  (D,  C,  N.  J.),  24  Am.  B.  R.  798,  181  Fed.  896. 

It  is  the  duty  of  the  trustee  linder  this  order  within  twenty  days  after  "his  appointment  to 
set  off  to  the  bankrupt  the  property ,  selected  or  such  part  of  it  as  in  his  judgment  the  bankrupt 
is  entitled  to,  and  file  an  itetnized  report  thereof  with  the  referee.  For  the  purpose  of  deter- 
mining, the  correct  amount  of  such  exemptions  and  setting  them  apart  the  trustee  is  entitled 
to  the  possession  of  the  property  although  he  does  not  take  title  thereto.  Matter  of 
McClintook  (Ref.,  Ohio),  13  Am.  B.  E.  606. 

In  order  that  the  trustee  inay  be  able  to  report  the  article  set  oS  to  the  bankrupt  by  him, 
the  bankrupt  must  comply  with  §  7,  clause  8,  of  the  bankruptcy  act,  requiring  him  to  file  a 
claim  for  his  exemption  within  ten  days.  In  re  Wunder  (D.  C,  Pa.),  13  Am.  B.  R.  701, 
133  Fed.  821. 

The  duties,  of  a  trustee  to  set  apart  the  bankrupt's  exemptions  and  report  the  items  and 
value  thereof  to  the  court  may  not  be  neglected,  or  their  discharge  postponed,  until  an  issue 
of  fraud  in  regard  to  the  disposition  of  property  is  tried.  Matter  of  Hairell  ( D.  C,  N.  Car. ) , 
34  Am.  B.  R.  809,  222  Fed.  160. 

Selection  of  exemptions  by  bankrupt's  assignee. —  Section  2(J1)  of  the  bankruptcy  act 
which  authorizes  courts  of  bankruptcy  to  "  determine  all  claims  of  bankrupts  to  their 
exemptions "  and  this  general  order, ,  which  requires  a  trustee  to  report  to  the  court  "  the 
articles  set  off  to  the  bankrupt  by  him,"  cannot ,  be  construed  as  denying  the  power  of  the 
court  to  recognize  the  right  of  a  party  other  than  the  bankrupt,  hold  under  a  valid  and 
effective  assignment,  conferring  in  express  terms  authority  to  make  the  selection  in  the  name 
of  the  assignor.     In  re  Hastings'  (C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  360,  181  Fed.  33. 

Valuation  of  property. —  This  order  requires  that  each  article  shall  have  an  estimated  value 
placed  upon  it,  and  thus  requires  a  specification  of  items  and  a  separate  appraisal.  This 
explicit  direction  cannot  be  neglected.  In  re. Manning  (D.  C.,  Pa.),  7  Am.  B.  R.  571,  112 
Fed.  948. 

Filing  exceptions. — When  the  trustee  has  made  his  report  to  the  referee  the  dissatisfied 
party  may  except  thereto  in  the  manner  prescribed  by  this  order,  and  at  the  request  of  either 
party  it  is  made  the  duty  of  the  referee  to  certify  the  exceptions  for  the  final  determination 
of  the  judge.  But  if  no  trustee  has  been  appointed  the  record  and  findings  certified  by  the 
referee  will  be  returned  with  instructions  \o  take  the  proper  steps  to  secure  the  appointment 
of  a  trustee.     In  re  Smith  (D.  C,  Tex.),  2  Am.  B.  R.  190,  93  Fed.  791. 

General  Order  XVII  clearly  allows  any  creditor  to  make  objections  by  filing  exceptions  to 
the  trustee's  report.  Considering  the  source  of  the  general  orders,  the  familiarity  of  the 
Supreme  Court  with  the  practice  as  to  taking  exceptions  to  reports  of  master  in  chancery,  it 
seems  very  firobable  that  the  intent  was  that  exceptions  to  a  trustee's  report  should  be  in  the 
familiar  form  of  exceptions  to  the  master's  report.  In  re  Campbell  (DC  Va  )  10  Im 
B.  R.  723,  124  Fed.  417.  ..,.;,.. 

A  creditor,  desiring  to  object  to  the  trustee's  report  setting  apart  the  bankrupt's  exemptions, 
should  file  all  of  his  objections  within  twenty  days  after  the  filing  of  said  report  as  prescribed 
by  this  general  order,  and  cannot  come  in  after  the  pxpiration  of  that  time  and  file  objections 
or  add  ne^v  and  additional  grounds  to  his  objections  already  on  file.  In  re  Cotton  &  Preston 
(D.  C,  Ga.) ,  25  Am.  B.  R.  532,  183  Fed.  190. 

A  fraudulent  concealment  of  property  is  not  a  sufficient  ground  of  exception  under  this 
order,  to  deprive  a  bankrupt  of  his  right  to  exemptions  guaranteed  by  the  law  of  hU  dnmiVilp 
In  re  Rothschild  (Ref.,  Ga.) ,  6  Am.  B.  R.  43.  uomicue. 

A  trustee  is  a  "creditor"  within  the  meaning  of  the  provisions  of  General  Order  No  17 
that  "  any  creditor  may  except  to  the  determination  of  the  trustee,"  etc.,  in  allowino'  a  claim 
of  exemption,  on  the  ground  of  the  bankrupt's  fraud.  In  re  Rice  (D.  C  Pa  )  21'  Am  B  R 
202.  164  Fed.  589.  "   '  ■     •     • 

Time  for  filing  exceptions.— The  provision  in  this  order  allowing  twenty  day<!  fnr  nur,^ 
exceptions  to  the  trustee's  report,  applies  only  to  creditors,  and'not  to'the  bankrnr^f      Tr.^„ 
White    (D.   C,  Vt.),  4  Am.  B.  R.  613;   In  re  Turnbull    (Ref.,  Mass.)     5  Am   T"r    p/l 
Exceptions  filed  more  than  twenty  days  after  the  filing  of- the  reDort'TTnia+  i^  ^;™-      j 
Matter  of  Amos   (Ref.,  Ga.),  19  Am.  B.  R.  804;  Matter^of  Cotton  &  Proton  fl).  C?gS 
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23  Am.  B.  R.  586,  588.  The  provision  that  any  creditor  may  take  exceptions  to  the  determina- 
tion of  the  trustee  as  to  articles  set  off  to  the  bankrupt  as  exempt  within  twenty  days  after 
the  filing  of  the  report  is  mandatory  and  the  District  Court  has  no  discretion  to  extend  the 
time  for  presenting  such  exemptions.  Matter  of  Krecun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  E. 
172,  229  Fed.  711. 

Allowance  for  auditing  trustee's  account. —  It  being  the  duty  of  the  referee  under  this  order, 
to  audit  all  of  the  accounts  of  the  trustees,  he  should  not  be  allowed  extra  compensation 
therefor.  Matter  of  McCubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am.  B.  E.  277;  Matter  of  Lacey  & 
Company  (Sup.  Ct.,  D.  C),  35  Am.  B.  E.  231. 

Other  cases  citing  this  order.— In  re  White  (D'.  C,  Mo.),  6  Am.  B.  R.  451,  454,  109 -FeJ., 
635;  McGahan  v.  Anderson  (C.  C.  A.,  4th  Cir.),  7  Am.  B.  R.  641,  643,  113  Fed.  115;  Matter 
of  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  512,  137  Fed.  517;  In  re  Soper  (D.  C,  Neb.), 
22  Am.  B.  R.  868,  173  Fed.  116;  In  re  Gerber  (C.  C.  A.,  ^th  Cir.),  26  Am.  B.  R.  608,  617; 
Gregory  Co.  v.  Bristol  (C.  C.  A.,  8th  Cir.),  26  Am.  B.  R.  938,  191  Fed.  31;  Sheridan  State 
Bank  v.  Rowell  (D.  C,  Ore.),  32  Am.  B.  R.  747,  212  Fed.  529;  United  States  v.  Sondheim 
(D.  C,  Mass.),  33  Am.  B.  R.  217,  188  Fed.  378;  Matter  of  Dean  (0.  C,  Cal.,  Ref.),  34  Am. 
B.  R.  156;  Matter  of  Humphreys  (D.  C.,N.  Car.),  34  Am.  B.  R.  655,  221,  Fed.  997;  Matter 
of  Coles  (D.  C,  Iowa),  35  Am.  B.  R.  339,  224  Fed.  170;  Matter  of  Shriner  (D.  C,  N.  Car.), 
35  Am.  B.  R.  404,  228  Fed.  794;  Matter  of  French  (b.  C.,  N.  Y.),  37  Am.  B.  R.  289,  231  Fed. 
255;  Wilson  v.  Continental  Building  &  Loan  Assoc.  (C.  C.  A.,  9th  Cir.) ,  37  Am.  B.  R.  444,  232 
Fed.  824. 

XVIII.  SALE  OF  PROPERTY. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the  court. 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the  trustee 
may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's  estate  at 
private  sale;  in  which  case  he  shall  keep  an  accurate  account  of  each  article 
sold,  and  the  price  received  therefor,  and  to  whom  sold;  which  account  he 
shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver,  or  trustee,  setting  forth 
that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  the  nature  and 
location  of  such  perishable  estate,  and  that  there  will  be  loss  if  the  same  is 
not  sold  immediately,  the  court,  if  satisfied  of  the  facts  stated  and  that  the 
sale  is  required  in  the  interest  of  the  estate,  may  order  the  same  to  be  sold, 
with  or  without  notice  to  the  creditors,  and  the  proceeds  to  be  deposited  in 
court. 

[Paragraph  1  is  new;  paragraph  2  is  part  of  General  Order  XXI,  1867j  without  change; 
paragraph  3  is  General  Order  XXII,  1867,  with  various  changes.] 
Cross-references:     To  the  law:     §  70-b,  and  as  to  notices,  §  58-a(4). 
To  the  General  Orders:    None. 
To  the  Official  Forms:    Nos.  42,  43,  44,  45,  46. 
To  the  Supplementary  Forms:    Nos.  182,  183,  184,  190,  191,  192. 

Petition  for  sale. — A  sale  should  not  be  directed  under  this  order  upon  a  petition  which 
simply  alleges  that  the  cost  and  expenses  of  keeping  the  property  will  be  accumulative  if  a 
'  sale  is  not  ordered.     In  re  Harris  (D'.  C,  Ala.) ,  19  Am.  B.  R.  635,  155  Fed.  216. 

Appointment  of  appraisers. — ^A  referee  has  generally  authority  to  order  a  sale  of  the 
bankrupt's  property  and  to  appoint  appraisers,  bat,  when  the  property  is  in  the  hands  of  a 
receiver  before  adjudication,  the  district  court  is  the  only  tribunal  that  can  appoint  appraisers 
or  order  a  sale.     In  re  Styer  (D.  C,  Pa.),  3  Am.  B.  R.  424,  98  Fed.  290. 

Private  sale. — "  The  discretionary  power  of  the  referee  directing  a  private  sale  of  a  bank- 
rupt estate  ought  not  to  be  disturbed,  unless  it  clearly  appears  to  have  been  improvidently 
exercised."  In  re  Hawkins  (D.  C,  N.  Y.),  11  Am.  B.  R.  49,  125  Fed.  633.  But  a  sale  of 
bankrupt's  property  at  private  sale,  by  >•-  trustee  without  its  appraisal  and  without  the  order, 
of  the  court  and  which  has  not  been  apprbved  by  the  court,  vests  no  title  in  the  buyer. 
Matter  of  Monsarrat  (D.  C,  Hawaii) ,  25  Am.  B.  R.  815,  819. 

While  the  want  of  an  appraisal  does  not  necessarily  invalidate  a  sale  by  a  trustee  of 
property  of  a  bankrupt's  estate,  and  a  sale  for  a  reasonable  price,  without  appraisal,  may  be 
confirmed,  a  private  sale  without  appraisal  for  one  hundred  dollars,  though  ordered  by  the 
referee,  of  property  which  was  worth  five  hundred  dollars  and  which  would  probably  have 
brought  that  sum  at  public  auction,  not  allowed  to  stand  unless  the  purchaser  pays  to  the 
trustee  the  difference  in  value,  with  interest.  As -the  altejnatiye,  the  purchaser  may  return 
the  property  and  'have  back  the  purchase  price  with  interest,  the  property  to  be  sold  by 
th«  trustee  at  public  auction  after  due  advertisement;  provided,  that  if  the  funds  of  the 
estate  shall  be   sufficient   to   pay   the   claims   aiUowed   and   proper   costs   a;nd  expenses   of 
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administration,  the  property  to  be  returned  to  the  bankrupt.  Matter  of  Monsarrat  (i).  C, 
Hawaii),  25  Am.  B.  R.  820. 

The  words  of  this  order,  authorizing  a  private  sale  of  "  any  specified  portion  of  the  banlc- 
rupt's  estate,"  have  been  taken  to  mean  such  portion  thereof  as  is  specified  in  the  petition  and 
order  for  sale,  and  do  not  prohibit  an  order  authorizing  the  sale  of  tlae  entire  estate  at  private 
sale.     Matter  of  Knox  Automobile  Co.  (D.  C.,.Mass.),  32  Am.  B.  R.  67,  210  Fed.. 569. 

Perishable  property  may  be  sold  under  this  order,  even  without  notice  to  the  creditors,  and 
the  courts  have  been  very  liberal  in  their  construction  of  what  is  "  perishable."  This  order 
cannot'be  held  to  be  in  derogation  of  the  statute.  In  re  Edes  (D.  C.,  Me.) ,  14  Am.  B.  R.  382, 
384,  -135  Fed.  595. 

Perishability  within  the  meaning  of  the  term  in  bankruptcy  involves  physical  deterioration 
of  the  property  itself.  Mere  depreciation  in  value  is  not  enough.  A  stock  of  hardware 
cannot  be  sold  without  notice  to  creditors  as  "  perishable  property,"  although  by  delay  it  is 
becoming  unseasonable.     Matter  of  Beutel's  Sons  (Ref.,  Ohio),  7  Am.  B.  R.  768. 

Sales  by  receivers  in  bankruptcy  are  justified  only  when  property  is  perishable  or  is  rapidly 
depreciating  in  value  on  a  falling  market  or  for  other  reasons.  In  re  Desbrochers  (D.  C, 
N.  Y.),  25  Am.  B.  R.  703,  183  Fed.  991. 

Real  estate  may  be  considered  perishable  within  the  meaning  and  intent  of  this  order,  when 
it  consists  of  buildings,  rapidly  deteriorating  and  in  a  dilapidating  condition  and  requiring 
immediate  expenditure  of  a  large  sum  of  money  by  the  trustee  to  prevent  absolute  loss.  In 
re  Milne  Mfg.  Co.  (D.  C,  N.  Y.) ,  21  Am.  B.  R.  468. 

Sale  of  property  discharged  of  liens. — ^Assuming  that  a  court  has  power  to  sell  a  bankrupt's 
real  property  discharged  of'  liens,  the  -court  will  not  order  such  a  sale  unless  it  is  satisfied 
that  the  interests  of  the  general  creditors  would  thus  be  advanced  and  the  interests  of  the 
lien  creditors  not  injuriously  affected.     In  re  Styer  (D.  C,  Pa.),  3  Am.  B.  R.  424,  98  Fed.  290. 

XIX.  ACCOUNTS  OF  MARSHAL. 

The  marshal  shall  make  return,  under  oath,  of  his  actual ,  and  necessary 
expenses  in  the  service  of  every  v^arrant  addressed  to  him,  and  for  custody 
of  property,  and  other  services,  and  other  actual  and  necessary  expenses  paid 
by  him,  with  vouchers  therefor  whenever  practicable,  and  also  with  a  state- 
ment that  the  amounts  charged  by  him  are  just  and  reasonable. 
[Latter  part  of  General  Order  XII,  1867,  without  any  substantial  change.] 
Cross-references:    To  the  law:     §§2(3)   (5),  3-e,  52,  69. 
To  the  General  Orders:    X. 
To  the  Official  Forms:     Nos.  8,  9,  10. 

XX.  PAPERS  FILED  AFTER  REFERENCE. 

Proofs  of  claims  and  other  papers  filed  subsequently  to  the  reference,  except 

such  as  call  for  action  by  the  judge,  may  be  filed  either  with  the  referee  or 

with  the  clerk. 

[This  general  arder  is  new.] 

Cross-references:    To  the  law:    As  to  the  duty  of  referees  concerning  papers  filed  with  them, 
§  39^a;  As  to  clerk's  duties  concerning  same,  §  51(3).     See  also  §  42-b. 
To  the  General  Orders:    XXIV. 

XXI.  PROOF  OF  DEBTS. 

1.  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
rectly entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a  debt  due 
to  a  partnership,  it  must  appear  on  oath  that  the  deponent  is  a  member  of  the 
partnership ;  when  made  by  an  agent,  the  reason  the  deposition  is  not  made  bv 
the  claimant  in  person  must  be  stated ;  and  when  made  to  prove  a  debt  due  to 
a  corporation,  the  deposition  shall  be  made  by  the  treasurer,  or  if  the  corpo- 
ration has  no  treasurer,  by  the  officer  whose  duties  most  nearly  correspond 
to  those  of  treasurer.  Depositions  to  prove  debts  existing  in  open  account 
shall  state  when  the  debt  became  or  will  become  due;  and' if  it  consists  of 
items  maturing  at  different  dates  the  average  due  date  shall  be  stated  in 
default  of  which  it  shall  not  he  necessary  to  compute  interest  upon  it.  'aU 
such  depositions  shall  contain  an  averment  that  no  note  has  been  received 
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for  such  account,  nor  any  judgment  rendered  thereon.  Proofs  of  debt  received 
by  any  trustee  shall  be  delivered  to  the  referee  to  whora  the  cause  is  referred. 
,  2.  Any  creditor  may  file  with  the  referee  a  request  that  all  notices  to  which 
he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be  designated  by 
the  post-oflS.ce  box  or  street  number,  as  he  may  appoint ;  and  thereafter,  and  until 
some  other  designation  shall  be  made  by  such  creditor,  all  notices  shall  be  so 
addressed;  and  in  other  cases  notices  shall  be  addressed  as  specified  in  the 
proof  of  debt. 

3.  Claims,  which  have  been  assigned  before  proof  shall  be  supported  by  a 
deposition  of  the  owner  at  the  time  of  the  commencement  of  proceedings,  setting 
forth  the  true  consideration  of  the  debt,  and  that  it  is  entirely  unsecured,  or  if 
secured,  the  security  as  is  required  in  proving  secured  claims.  Upon  the  filing 
of  satisfactory  proof  of  the  assignment  of  a  claim  proved  and  entered  on  the 
referee's  docket,  the  referee  shall  immediately  give  notice  by  mail  to  the  orig- 
inal claimant  of  the  filing  of  such  proof  of  assignment;  and,  if  no  objection  be 
entered  within  ten  days,  or  within  further  time  allowed  by  the  referee,  he  shall 
make  an  order  subrogating  the  assignee  to  the  original  claimant.  If  objection 
be  made,  he  shall  proceed  to  hear  and  determine  the  matter. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be  proved 
in  the  name  of  the  creditor  when  known  by  the  party  contingently  liable.  When 
the  name  of  the  creditor  is  unknown,,  such  claim  may  be  proved  in  the  name 
of  the  party  contingently  liable ;  but  no  dividend  shall  be  paid  upon  such  claim, 
except  upon  satisfactory  proof  that  it  will  diminish  pro  tanto  the  original  debt. 

5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor,  or  of  an 
assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before  a 
referee,  or  a  United  States  commissioner,  or  a  notary  public.  When  executed 
on  behalf  of  a  partnership  or  of  a  corporation,  the  person  executing  the  instru- 
ment shall  make  oath  that  he  is  a  member  of  the  partnership,  or  a  duly 
authorized  officer  of  the  corporation  on  whose  behalf  he  acts.  When  the  person 
executing  is  not  personally  known  to  the  officer  taking  the  proof  or  acknowl- 
edgment, his  identity  shall  be  established  by  satisfactory  proof. 

6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of  any 
claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition  to  the 
referee  to  whom  the  case  is  referred  for  an  order  for  such  re-examination,  and 
thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hearing  the 
petition,  of  which  due  notice  shall  be  given  by  mail  addressed  to  the  creditor. 
At  the  time  appointed  the  referee  shall  take  the  examination  of  the  cred- 
itor, and  of  any  witness  that  may  be  called  by  either  party  and  if  it  shall 
appear  from  such  examination  that  the  claim  ought  to  be  expunged  or  dimin- 
ished, the  referee  may  order  accordingly. 

[General  Order  XXXIV,  1874,  with  slight  changes.] 

Cross-references:    To  the  law:     As  to  proof  of  debts,  generally,  §§  2(2),  57;  As  to  provable 
debts,  §  63;  As  to  set-off  of  debts,  §§  60-c,  68.  ' 

To  the  General  Orders:    XXIV,  XXVIII,  XXXIII. 
To  the  Official  Forms:    Nos.  20,  21,  31,  32,  33,  34,  35,  36,  37,  38,  39. 
To  the  Supplementary  Forms:    Nos."  170,  171,  172,  173,  174,  175. 

Title  of  court,  necessity  for. — ^A  proof  of  claim  otherwise  good  is  not  vitiated  because  the 
title  of  the  court  is  not  given  in  accordance  with  this  general  order  and  Form  31.  In  re  Blue 
Eidge  Packing  Co.  (D.  C,  Pa.) ,  11  Am.  B.  R.  36,  125  Fed.  619. 

Acknowledgments  by  justices  of  peace. —  In  States  where  justices  of  the  peace  are  expressly 
authorized  to  take  oaths  the  Supreme  Court  did  not  intend  by  subdivision  5  of  this. general 
order  to  exclude  such  officials  from  taking  acknowledgments.  In  re  Roy  (D.  C,  N  Y.), 
26  Am.  B.  R.  4. 

A  function  of  the  oath  required  upon  proof  of  a  debt  due  to  a  partnership  is  to  .guard  against 
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mistake  or  fraud  in  the  proof  of  the  claim  itself  and  does  not  refer  to  the  ques'tion  of  the 
letter  of  the  attorney.  In  re  Finlay  (Ref.,  N.  Y.),  3  Ani.  B.  K.  738.  The  very  fact  that  in 
subdivision  5  an  oath  is  required  in  the.  case  of  a  letter  of  attorney  is  evidence  that  it  was  the 
intention  that  the  oath  required  by  subdivision  1  should  not  be  taken'  in  place  of  the  oath 
required  by  subdivision  5. 

Proof  of  claim  by  agent;  su£S.cient  reason. — -It  seems  that  a  corporation  may  make  proof 
in  its  claim  by  agent  or  attorney  in  fact  when  there  is  sufficient  reason  why  it  should  not  be 
made  by  the  officer  designated.  In  the  case  of  a  French  corporation  the  mere  fact  that  the 
treasurer  or  proper  officer  was  in  France  is  not  a  sufficient  reason  why  he  should  not  have 
verified  the  proof  of  claim.    Matter  of  Eeboulin  Fila  &  Co.  (Eef.,  N".  J.),  19  Am.  B.  R.  215. 

This  order  provides  that  a  proof  of  claim  made  by  an  agent  should  state  the  reason  the 
deposition  was  not  made  by  the  claimants  in  person;  it  would  seem  as  if  the  provision  was 
for  some  purpose  and  that  the  reason  must  be  a  good  and  valid  and  sufficient  reason.  Matter 
of  Eeboulin  Fils  &  Co.  (Ifef.,  N.  J.),  19  Am.  B.  E.  215. 

The  verification  by  an  attorney  which  fails  to  assign  a  reason  why  the  claimants  have  not 
personally  made  it,  although  defective,  may  be  amended.  In  re  Medina  Quarry  Co.  (D.  C., 
N.  Y.),  24  Am.  B.  E.  769,  179  Fed.  929. 

Itemizing  accounts. — ^Wtile  Order  XXI  does  not  directly  provide  that  accounts  made  up  of 
items  shall  be  itemized,  and  would  seem  to  relate  to  the  fixing  of  an  average  due  date  where 
items  fall  due  at  different  dates,  and  provides  a  penalty  for  failure  to  fix  the  average  due  date 
by  the  forfeiture  of  interest  on  said  account,  yet  the  order  is  predicated  on  the  theory  that 
accounts  consisting  of  items  will  be  itemized.  It  is  conforming  to  the  simplest  business 
method  to  set  forth  the  items  which  make  up  the  account  which  is  to  be  presented  to  the 
debtor.  It  is  very  necessary  that  this  should  be  done  when  the  debtor's  property  has  become 
a  common  fund  for  application  ratably  in  the  payment'  of  his  debts,  for  then  all  creditors  have 
an  interest  in  each  account  presented,  and  they  can  know  nothing  of  the  nature  of  the  account 
except  through  the  disclosures  of  the  proof  of  debt.  The  statement  of  consideration  should  be 
sufficiently  specific  and  full  to  enable  creditors  to  pursue  proper  and  legitimate  inquiry  as  to 
the  fairness  and  legality  of  the  claim,  and,  if  it  is  so  meager  and  general  in  character  as  not 
to  do  this,  it  must  be  held  insufficient.     In  re  Scott  ( D.  C,  Tex.) ,  1  Am.  B.  E.  553,  93  Fed.  418. 

Filing  claims. — Where  proofs  of  a  claim  have  been  received  by  the  trustee  within  a  year, 
as  provided  in  the  last  sentence  of  this  subdivision,  it  has  been  held  that  the  claim  was 
sufficiently  filed.    Orcutt  Co.  v.  Green,  17  Am.  B.  E.  72,  204  U.  S.  96,  revg.  13  Am.  B.  E.  512. 

The  provision  that  "  proofs  of  debt  received  by  any  trustee  shall  be  delivered  to  the  referee 
to  whom  the  cause  is  referred,"  does  not  confer  Jur-isdiction  to  file  a  claim  nunc  pro  tunc  after 
the  expiration  of  a  year.  Matter  of  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  E.  512, 
137  Fed.  517. 

It  seems  that  a  trustee  cannot  file  with  himself  his  proof  of  his  own  claim  against  the  esta1?e 
of  the  bankrupt.     OrcUtt  Co.  v.  Green,  17  Am.  B.  E.  72,  204  U.  S.  96,  revg.  13  Am.  B.  R.  512. 

Assigned  claims. —  Subd.  3,  relating  to  the  proof  of  assigned  claims,  applies  to  assigaees;  ■ 
of  proven  claims.  Matter  of  Breakwater  Co.  (D.  C,  Pa.),  36  Am.  B.  R.  752.  A  proof  of 
claim  by  a  surety  which  is  in  the  form  of  a  petition  for  the  establishment  of  its  subrogated 
rights,  and  which  very  elaborately  sets  forth  a  history  of  the  entire  transaction,  substantially 
complies  with  subd.  3  of  this  general  order.  Kilpatrick  v.  U.  S.  Fidelity  &  Guaranty  Co. 
(C.  C.  A.,  5th  Cir.) ,  37  Am.  B.  E.  36,  228  Fed.  587. 

As  to  -what  constitutes  an  assigned  claim,  see  In  re  Finlay  (Ref.,  N.  Y. ) ,  3  Am.  B.  R.  738. 

Claims  of  sureties. —  Subdivision  4  is  limited  to  persons  who  may  be  contingently  liable' 
for  some  debt  or  default  of  the  bankrupt.  Phenix  Nat.  Bank  v.  Waterbury  (App.  Div., 
N.  Y.),  20  Am.  B.  E.  140,  145,  affd.  23  Am.  B.  E.  250,  197  N.  Y.  161.  That  is,  it  deals  only 
with  the  claims  of  sureties.     In  re  Ells  (D.  C,  Mass.),  3  Am.  B.  E.  564,  568,  98  Fed.  967. 

The  liability  of  the  guarantor  of  the  payment  of  rent  under  a  lease  to  a  partnership  for  the 
balance  of  the  term  at  the  date  of  the  bankruptcy  of  the  lessee,  the  lessors  having  taken  no 
proceedings,  is  contingent,  but  the  claim  may,  under  this  general  order,  subd.  4,  be  proven  in 
the  name  of  the  lessors,  for  the  amount  for  which  the  guarantor  is  contingently  liable. 
Matter  of  Baker  &  Edwards  (D.  C,  N.  Car.),_35  Am.-B.  E.  469,  224  Fed.  611. 

Power  of  attorney  for  individual  or  corporation;  distinction. — A  very  clear  distinction  is 
made  between  a  letter  of  an  attorney  executed  on  behalf  of  an  individual  and  one  executed 
on  behalf  of  a  partnership  or  of  a  corporation.  The  former  may  be  prov'ed  or  acknowledged. 
But  in  the  case  of  the  latter  two  cases  the  person  executing  the  instrument  shall  make  oath 
In  re  Finlay  (Ref.,  N.  Y.) ,  3  Am.  B.  E.  738. 

Oath  contained  in  proof  of  debt. —  The  requirement  of  this  order  that  the  person  executing 
a  partnership  letter  of  an  attorney  must  make  oath  that  he  is  a  member  of  the  firm,  is 
sufficiently  complied  with  where  the  oath  is  contained  in  the  proof  of  debt  which  accompanied 
and  was  executed  the  same  day  as  the  letter,  and  the  attorney  is  entitled  to  represent  the 
creditor  at  the  election  of  a  trustee.  In  re  Blue  Eidge  Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R. 
36,  125  Fed.  619.  <•     ' 

Proof  of  claims  of  foreign  creditors.— The  language  of  this  subdivision  is  not  exclusive  and 
the  different  clauses  taken  together  seem  to  indicate  that  the  proof  of  claims  of  foreign 
creditors  was  not  within  the  contemplation  of  the  court  in  affirming  the  order;  thus  a  power 
of  the  attorney  acknowledged  before  a  foreign  counsel  is  sufficient  to  authorize  proof  of  the 
claim  of  a  foreign  creditor.     In  re  Sugenheimer  (D.  C,  N.  Y.),  1  Am.  B.  E.  425,  91  Fed.  744. 
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Notice  to  creditors  of  proposed  sale. —  Under  the  law  requiring  that  notices  to  creditors 
"  shall  be  addressed  as  specified  in  tlie  proof  of  debt,"  notice  sent  to  a  creditor  whose  name 
and  address  appear  in  the  bankrupt's  schedules  of  liabilities,  is. not  notice  to  an  assignee  of  , 
the  creditor,  wjiose  proof  of  claim,  containing  his  address,  was  duly  filed  with  the  referee; 
unless  the  notice  sent  to  the  assignor  reaches  the  assignee.  Matter  of  Monsarrat  (D.  C;, 
Hawaii),  25  Am.  B.  R.  820. 

Re-examina,tion;  who  may  procure. —  The  use  of  the  word  "creditor"  in  subd.  6  of  this 
order,  as  one  who  has  the  right  to  take  a  review,  should  be  confined  to  a  review  or  appeal  in 
case  a  creditor's  individual  claim  is  decided  adversely;  where  the  body  of  creditors  is  affected, 
the  review  must  be  taken  by  the  trustee  solely  as  their  representative.  Matter  of  Arti-Stain 
Company  (D.  C,  Mass.),  32  Am.  B.  R.  640,  affd.  32  Am.  B.  R.  643,  216  Fed.  942. 

If  any  creditor  or  interested  person  desires  a  review  he  should  request  the  trustee  to  take 
such  action.  In  -case  of  refusal  by  the  trustee,  the  suitor's  remedy  is  by  motion  or  petition 
filed  with  the  court,  asking  that  the  trustee  be  ordered  to  take  a  review  as  to  any  questions 
of  procedure  or  allowance.  Matter  of  Arti-St^in  Company  (D.  C,  Mass.),  32  Am.  B.  R.  640, 
affd.  32  Am.  B.  R.  643,  216  Fed.  942. 

It  is  not  within  the  contemplation  of  this  order  to  permit  the  trustee  and  creditors  con- 
currently to  pursue  a  re-examination  of  a  claim,  or  to  permit  a  creditor  to  do  so  when  the 
trustee  for  sufficient  reasons  does  not  approve,  or  when  in  the  interests  of  all  it  is  desirable 
that  the  trustee  should  conduct  the  proceeding.  Matter  of  Lewensohn  (C,  C.  A.,  2d  Cir.), 
9  Am.  B.  R.  368,  121  Fed.  1.  This  provision  authorizes  a  petition  by  a  creditor  at  the 
appropriate  stage  of  the  proceeding  when  it  may  be  desirable  for  the  creditor  to  intervene. 
The  word  "desire"  is  used  in  the  sense  of  intend.  Matter  of  (Lewensohn  (C.  C.  A.,  2d  Cir.), 
9  Am.  B.  R.  368,  121  Fed.  1. 

The  right  to  apply  by  petition  for  a  re-examihation,  under  this  order  and  section  57-k, 
seems  to  be  limited  to  the  trustee  and  to  creditors  who  are  dissatisfied  vfith  the  amount 
allowed  to  some  creditor  of  the  bankrupt  other  than  the  petitioner.  In  re  Chambers,  Calder 
&  Co.  (Ref.,  R.  I.),  6  Am.  B- R.  707.  ■  ,- 

The  language  of  this  subdivision  clearly  excludes  action  on  the  part  of  any  one  but  the 
trustee  or  a  creditor.  And  the  bankrupt  has  no  right  to  compel  action  on  the'  part  of  a 
trustee  when  that  official  or  any  of  the  creditors  refuse  to  take  such  action  after  demand 
made.     Matter  of  Levy  ( Ref .,  N.  Y. ) ,  7  Am.  B.  R.  66. 

When  there  is  a  trustee  in  existence,  proceedings  for  a  f e-examination  of  claims  of  creditors 
may  be,  instituted  only  by  him,  and  a  creditor  has  no  capacity  to  attack  the  claims  of  other 
creditors.  Matter  of  Lewensohn  (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  1.  The 
trustee  in  bankruptcy  may  institute  a  joint  proceeding  against  sefveral  creditors.  Matter  of 
Lyon  (Ref.,  N.  Y.),  7  Am.  B.  R.  61. 

If  the  trustee  should,  without  sufficient  reason,  refuse  to  proceed,  the  court  by  its  order  may 
compel  him  to  do  so  or  remove  him  for  disobedience.  Matter  of  Lewensohn  ( C.  C.  A.,  2d  Cir. ) , 
9  Am.  B.  R.  368,  121  Fed.  1,  ... 

Time  of  re-examination. — A  claim  may  be  re-examined  prior  to  the  qualification  of  the 
trustee,  as  delays  frequently  ensue  in  the  election  and  qualiiication  of  this  officer,  and  it 
might  be  that  evidence  would  be  lost  in  the  meantime.  Matter  of  Lewensohn  (C.  C.  A., 
2d  Cir.),  9  Am.  B.  E.  368,  121  Fed.  1.  A  re-examination  cannot  be  had  after  the  estate  has 
been  closed.      Matter  of  Lewensohn  (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  1. 

Notice  of  hearing  on  petition  for  re-examination. — A  trustee  is  not  required  to  give  notice 
of  a  re-examination  to  all  the  creditors.  Notice  1x)  the  claimant  is  sufficient.  In  re  Mammoth 
Pine  Lumber  Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  661,  109  Fed.  308.  Notice  of  a  special 
meeting,  called  upon  the  petition  of  a  creditor  to  have  a  re-examination  of  certain  claims 
under  this  suhdivision,  should  be  sent  out  bv  the  referee  and  not  by  the  petitioner.  In  re 
Stoever  (D.  C,  Pa.),  5  Am.  B.  R.  250,  105  Fed.  355. 

In  a  proceeding  to  obtain  a  re^exaroination  of  a  claim  the  referee  shall  give  notice  to  the 
creditor  whose  claim  is  contested  of  a  hearing  on  the  petition  for  re-examination.  At  this 
hearing  the  referee  shall  take  the  examination  of  the  creditor  and  of  any  witness  that  may  be 
called  by  either  party,  and  if  it  shall  appear  from  such  examination  that  the  claim  ought  to 
be  expunged  or  diminished  the  referee  may  so  order.  The  burden  of  proof  is  on  "the  objecting 
party.     In  re  Doty  (Ref.,  N.  Y.),  5  Am.  B.  R.  58. 

Petition  for  re-examination. — ^Answers  or  exceptions  to  claims,  filed  by  a  trustee  may  be 
treated  as  a  petition  for  the  re-examination  of  the  claims.  It  would  be  better  practice, 
however,  to  follow  the  general  order.  In  re  Mammoth  Pine  Lumber  Co.  (D.  C.,  Ark.),  8  Am. 
B.  R.  651,  660,  109  Fed.  308. 

What  claims  may  be  re-examined. —  This  subdivision  prescribes  the  method  by  which  the 
trustee  or  a,  creditor  may  invoke  the  re-examination  of  a  claini  filed,  and  is  broad  enough  to 
include  any  and  all  claims — secured  and  unsecured.  It  is  quite  as  important  to  the  estate 
and  other  creditors  that  the  right  of  a  secured  or  priority  creditor  to  vote  upon  the  excess  of 
his  claim  over  his  security  or  priority  should  be  correctly  determined  and  limited  to  the 
proper  amount  as  that  the  amount  of  any  other  claim  asserted  should  be  ascertained.  Matter 
of  Columbia  Iron  Works  (D.  C.,.Mich.),  14  Am.  B.  R.  526,  535,  142  Fed.  234. 

This  paragraph  refers  to  claims .  against  the  bankrupt  that  were  in  existence  when  the 
petition  was  filed,  and  not  to  claims  against  the  estate  for  expenses  of  administration,  such 
as  a  referee's  account.     In  re  Reliance,  etc.,  Co.  (D.  C,  Fa.t,  4  Am.  B.  R..49,  100  Fed.  619. 
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Relief  on  re-examination. —  Thia  subdivision  limits  proceedings  with  reference  to  a  recon- 
sideration of  claims  to  the  mere  matter  of  expunging  or  diminishing  them.     Fitch  v.  Richard 
'   (C.  C.  A.,  1st  Cir.),  16  Am.  B.  E.  835,  837,  147  Fed.  196.    A  claim  which  has  been  allowed  may 
be  reconsidered  and  rejected  on  the  petition  of  a  creditor.     Matter  of  Collins  (D.  C,  La.), 
37  Am.  B.  R.  692,  235  Fed.  937. 

There  does  not  appear  to  be  any  authority  for  increasing  the  amount  of  ,a  claim  by  a 
petition  for  re-examination.  It  would  seem  that  the  proper  method  for  a  creditor  to  pursue 
whose  claim  has  been  disallowed  is  for  him  promptly  to  file  his  petition  for  a  review  of  the 
orders  of  the  referee  by  the  district  court,  or  if  through  inadvertence  the  creditor  has  omitted 
to  include  in  his  proof  of  claim  any  items  which  are  provable  against  the  estate  he  should 
either  file  an  amended  proof  of  claim  or  a  second  proof  of  claim  based  upon  such  additional 
items.    In  re  Chambers,  Calder  &  Co.  (Ref.,  R.  I.),  6  Am.  B,.  R.  707. 

Where  a  trustee  petitions  for  a  re-examination  of  a  creditor's  claim,  the  referee  has  no 
power  to  do  more  than  allow  the  petition,  expunge  or  diminish  the  claim,  or  refuse  to  do 
either,  and  he  cannot  pass  upon  and  decide  controversies  involving  questions  of  fact  regarding 
the  title  or  other  legal  rights  to  property  between  the  trustee  and  third  parties,  thus  depriving 
the  parties  of  trial  by  jury  as  secured  by  the  Constitution.  In  re  Peacock  ( D.  C.,  N".  Car. ) , 
24  Am.  B.  R.  159,  178  Fed.  851. 

A  court  of  bankruptcy  has  jurisdiction  by  a  summary  proceeding  to  diminish  or  expunge 
an  allowed  claim  unless  the  claimant  pays  to  the  trustee  the  value  of  the  property  of  the 
bankrupt  which  he  has  taken  and  converted  to  his  own  use,  without  any  prior  claim  to  it, 
after  the  petition  in  bankruptcy  was  filed.  In  re  Paterson  Co.  ( C.  C.  A.,  8th  Cir. ) ,  25  Am. 
B.  R.  855,  186  Fed.  629. 

Other  cases  citing  this  order. —  In  re  Soper  and  Slada  (Ref.,  N.  Y.),  1  Am.  B.  E.  193,  196; 
In  re  Pauly  (Ref.,  N.  Y.),  2  Am.  B.  R.  333,  335;  In  re  Blankfein  (D.  C,  N.  Y.),  3  Am.  B.  R. 
165,  168,  97  Fed.  191;  In  re  Rider  (D.  C,  N.  Y.),  3  Am.  B.  R.  192,  96  Fed.  811;  Hayer  v. 
Comstock  (Sup.  Ct.,  Iowa),  7  Am.  B.  R.  493;  In  re  Jones  (D.  C,  Mich,),  18  Am.  B.  R.  206, 
209,  151  Fed.  108;  In  re  John  Osborne  Sons  &  Co.  (C.  C.  A.,  2d  Cir.),  S4  Am.  B.  R.  65,  177 
Fed.  184;  Davis  v.  Trust  Co."(C.  C.  A.,  6th  Cir,),  25  Am.  B.  R.  621,  639,  181  Fed.  10;  Matter 
of  Goodman-Kinstler  Cigar  Co.  (D.  C,  Cal.),  32  Am.  B.  R.  624;  Matter  of  Siegel  Company 
(D.  C,  Mass.),  32  Am.  B.  R.  645,  216  Fed.  943;  Williams  v.  U.  S.  Fidelity  &  Guaranty  Co., 
236  U.  S.  549,  34  Am.  B.  R.  181;  Matter  of  Kreeun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R.  172, 
229  Fed.  711. 

XXn.  TAKING  OP  TESTIMONY. 

The  examination  of  witnesses  before  the  referee  may  he  conducted  by  the 
party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shall  be  subject 
to  examination  and  cross-examination,  which  shall  be  had  in  conformity  with 
■  the  mode  now  adopted  in  courts  of  law.  A  deposition  taken  upon  an  examina- 
tion before  a  referee  shall  be  taken  down  in  writing  by  him,  or  under  his 
direction,  in  the  form  of  narrative,  unless  he  determines  that  the  examination 
shall  be  by  question  and  answer.  When  completed  it  shall  be  read  over  to  the 
witness  and  signed  by  him  in  the  presence  of  the  referee.  The  referee  shall 
note  upon  the  deposition  any  question  objected  to,  with  his  decision  thereon* 
and  the  court  shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial 
or  irrelevant,  depositions,  or  parts  of  them,  as  may  be  just. 

[General  Order  X,  1867,  with  changes,  recognizing  the  right  of  the  referee  to  decide 
objections  raised  as  to  the  competency,  relevancy  and  materiality  of  questions;  and  with 
other  slight  changes.] 

Cross-references:     To  the  law:     As  to  examinations,    §§   7(9),  21-,  38-a(2)  ;   As  to  costs, 
§  2(18).  ' 
To  the  General  Orders:    XXII. 
To  the  Official  Forms:     Nos.  29,  30,  56. 
To  the  Equity  Rules:     LXVII,  to  LXIX. 

Duty  of  referee  in  taking  testimony.— It  is^the  duty  of  the  referee  imder  this  order  to 
receive  the  evidence  which  is  offered,  to  note  objections  and  to  record  the  evidence-  and  if 
either  party  persists  in  offering  incompetent  or  irrelevant  matter,  the  other  party  has  a 
remedy,  because  the  order  provides  that  "  the  court  shall  have  power  to  deal  with  the  costs  of 
incompetent,  immaterial  or  irrelevant  depositions  or  parts  of  them  as  may  be  iust "  The 
eq]iity  practice  is  to  be  followed  by  the  referees.  In  re  Sturgeon  (CCA  2d  Cir  )  14  Am 
B.  R.  681,  139  Fed.  608.  ,  ^u  oir.;,  i*  Am. 

A  hearing  before  a  referee  in  bankruptcy,  being  substantially  a  hearing  in  proceedings  in 
equity,  is  governed  by  the  rules  of  equity  of  the  United  States  courts;  and  the  general  order 
in  bankruptcy  regulating  the  examination  of  witnesses  before  the  referee,  is  almost  identical 
in  substance  with  rule  in  equity  No.  67.  In  re  Lipset  (D.  C.  N  Y  )  q  Am  T!  r  qo  no 
Fed.  379.  r         ,  ,  •;,  »  .am.  rs.  k.  vJA  lia 


XXIII.]  Oedees  of  Kefeeee,  1211 


Referees  in  bankruptcy  in  taking  testimony  are  governed  by  tlie  rules  in  equity,  and  should 
not  on  simple  objection  excuse  witnesses  from  answering  questions,  but  it  is  his  duty  to  note 
the  objection  and  take  the  answer.     Dressel  v.  North  State  Lumber  Co.    (D.  C,  N.  Car.), 

9  Am.  B.  E.  541,  119  Fed.  531. 

It  is  the  duty  of  the  referee  to  take  all  excluded  testimony  down  and  make  the  same  a  part 
of  the  record  with  his  ruling  on  the  objections  and  also  the  exceptions  which  may  be  taken 
noted  in  connection  with  such  testimony.  In  re  Lipset  (D.  C,  N.  Y.),  9  Am.  B.  K.  32, 
■  119  Fed.  379.     Contra,  Matter  of  Wilde's  Sons  (D.  C,  N.  Y.),  11  Am.  B.  R.  714. 

The  referee,  whether  acting  as  such  or  as  a  special  commissioner,  must  receive  all  the 
evidence  offered  upon  a  hearing  before  him,  noting  the  objections  made,  and  he  may  refuse  to 
stop  the  proceedings  and  certify  questions  raised  on  objections  to  testimony.  Bank  of 
Ravenswood  v.  Johnson  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  206,  143  Fed.  463.  Upon  the 
heading  of  objections  to  the  granting  of  a  bankrupt's  discharge,  he  should  preserve  all 
testimony  objected  to,  noting  the  objections  and  taking  answers  subject  thereto,  and  report 
the  same  to  the  court,  or  if  necessary,  certify  to  the  court  on  proper  application  any  particular 
ruling.  In  re'  Isaacson  (D.  C,  N.  Y.),  23  Am.  B.  R.  665,  174  Fed.  406;  United  States  v. 
Liberman  (D.  C.,  N.  Y.),  32  Am.  B.  R.  734,  735,  176  Fed.  161. 

Tlie  referee  in  taking  testimony  must  have  it  taken  down  preferably  in  narrative  form, 
but  upon  objection  raised,  it  is  his  duty  to  require  the  matter  to  be  presented  by  question,  to 
which  the  objection  and  reason  thereof  is  to  be  clearly  but  briefly  noted,  then  to  enter  his 
ruling  thereon  as  to  whether  proper  or  not  and  although  he  may  rule  it  to  be  improper,  yet 
allow  it  to  be  answered.     In  re  Romine  (D.  C,  W.  Va.),  14  Am.  B.  R.  785,  788,  138  Fed.  837. 

Ezamination  of  absent  bankrupts  and  witnesses. —  This  general  order  has  somewhat 
regulated  the  practice  of  taking  testimony  in  cases  pending  before  a  "referee ;  but  the  Supreme 
Court  does  not  seem  to  have  especially  regulated  the  practice  of  taking  the  testimony  or  an 
inquisitorial'  examination  of  absent  bankrupts  and  Witnesses.  It  seems  that  the  original 
equity  practice  is  the  proper  method  of  taking  such  testimony.     In  re  Williams  (D.  C,  Tenn.) , 

10  Am.  B.  R.  538,  543,  123  Fed.  321. 

Admissibility  of  unsigned  testimony. —  Notes -of  testimony  given. by  bankrupts  on  examina- 
tion at  creditors'  meeting,  which  was  not  completed  because  of  their  refusal  to  answer,  are 
admissible  in  evidence  in  a  proceeding  to  punish  them  for  contempt,  although  not  read  to  or 
signed  by  them  as  required  by  this  general  order,  especially  where  their  accuracy  is  proved 
by  the  stenographer  who  made  them.  Matter  of  Kaplan  Brothers  (C.  C.  A.,  3d  Cir.),  32 
Am.  B.  R.  305,  213  Fed.  753. 

Where  a  creditor,  objecting  to  a  bankrupt's  discharge,  dies  pending  the  application,  his 
testimony,  taken  by  consent  and  given  under  oath,  may  be  used,  upon  proof  of  the  adminis- 
tration of  the  oatMr to  testify,  even  though  the  testimony  was  not  read  over  to  the  witness  and 
signed  by  him  as  required  by  this  general  order.  Matter  .of  Blaesser  ( D.  C,  N.  Y. ) ,  36  Am. 
B.  R.  795,  230  Fed.  528. 

Examination  of  testimony  by  witness. — A  witness,  although  not  a  creditor  but  a  party 
owing  money  to  a  bankrupt  estate,  is  entitled  to  examine  the  minutes  of  his  testimony  before 
signing  the  same.     Matter  of  Waters-Colver  Co.  (D.  C,  N.  Y.) ,  32  Am.  B.  R.  379,  212  Fed.  761. 

Original  proceeding  before  referee. —  The  provisions  of  this  General  Order  do  not  preclude 
a  referee,  acting  as  a  judicial  officer  in  a  proceeding  briginally  instituted  before  him,  from 
excluding  irrelevant  evidence,  nor  require  him  to  admit  and  record  all  the  evidence  offered 
whether  under  objection  or  not.     In  re  Harrison  Bros.   (D.  C,  Pa.),  28  Am.  B.  R.  293. 

Other  cases  citing  this  order. —  In  re  Hoyt  &  Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R.  784. 
127  Fed.  968;  Matter  of  Ki'nnane  &  Company  (D.  C,  Ohio),  33  Am.  B.  R.  243,  217  Fed.  488. 

XXIII.  ORDERS  OF  REFEREE. 

In  all  orders  made  by  a  .-referee,  it  shall  be  recited,  according  as  the  fact 
may  be,  that  notice  was  given  and  the  manner  thereof ;  or  that  the  order  was 
made  by  consent;  or  that  no  adverse  interest  was  represented  at  the  hearing; 
or  that  the  order  was  made  after  hearing  adverse -interests. 

[General  Order  VIII,  1867,  with  verbal  changes.] 
Cross-references:     To  the  law:     Generally. 
To  the  General  Orders:    IV,  XII. 
To  the  Equity  Rules:    LXXXV,  LXXXVI. 

See  In  re  Russell  Card  Co.  (D.  C,  N.  J.),  23  Am.  B.  E.  300,  174  Fed.  202.  It  is  the  duty 
of  referees  to  make  their  orders  conform  to  this  rule.  Faulk  &  Co.  v.  Steiner  ( C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  623,  165  Fed.  861. 

In  In  re  Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  11,  134  Fed.  51,  the  court  said: 
"We  do  not  think  this  order  should  be  held  to  apply  to  a  mere  direction  or  ruling  that  a 
witness  be  sworn  or  that  he  shall  or  shall  not  answer  certain  questions." 

Failure  to  recite  notice  in  order. — ^An  order  of  a  referee,  dismissing  a  claim  unless  the 
claimant  surrender  a  preference,  is  not  invalid  because  of  its  failure  to  recite  notice  as 
provided  in  this  general  order,  especially  where  the  claimant  was  not  entitled  to  notice  to 
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confer  jurisdiction.  McCulloch  v.  Davenport  Savings  Bank  (D.  C,  Iowa),  35  Am.  B.  R.  765, 
226  Fed.  309. 

Error  without  prejudice.— The  fact  that  without  complying  with  this  order,  the  referee 
made  an  order  on  the  unadjudicated  member  of  a  partnership,  after  it  and  the  other  member 
had  been  adjudicated  bankrupt,  to  file  the  schedule  of  his  debts  and  the  inventory  of  his 
property  on  or  before  nineteen  days  after  the  adjudication,  is  not  fatal  to  the  order  of  the 
court  confirming  such  an  order,  because  the  unadjudicated  member  was  required  by  the 
bankruptcy  law  and  general  order  8  to  make  these  filings  within  ten  days  after  that  adjudica- 
tion.   Armstrong  v.  Fisher  (C.C.  A.,  8th  Cir.),  34  Am.  B.  R.  701,  224  Fed.  97. 

Other  cases  citing  this  order. —  Matter  of  Lacey  &  Company'  (Sup.  Ct.,  D.  C.) ,  35  Am.  B.  R. 
231,  43  Wash.  L.  R.  434. 

XXIV.  TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK. 

The  referee  shall  forthwith  transmit  to  the  clerk  a  list  of  the  claims  proved 
against  an  estate,  with  the  names  and  addresses  of  the  proving  creditors. 

[Compare  General  Order  XI,  1867.     This  general  order  does  not  fit  into  the  present  system 
of  administration,  and  is  rarely  observed.] 
Cross-references:    To  the  law:     §§  39-a,  57. 
To  the  General  Orders:     XII,  XX. 
To  the  Official  Forms:     No.  19. 
Taxation  of  costs. —  The  devils  of  making  taxation    of  costs  may  be  attended  to  in  the) 
office  of  the  clerk  or  the -referee,  as  authorized  by  this  order.     Matter  of  Scott  (Ref.,  Mass.), 

7  Am.  B.  R.,  710,  713. 

XXV.    SPECIAL  MEETING  OF  CREDITORS. 

Whenever,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any  other 
cause,  it  becomes  necessary  to  call  a  special  meeitiug  of  the  creditors  in  order 
to  carry  out  the  purposes  of  the  act,  the  court  may  call  such  a  meeting, 
specifying  in  the  notice  the  purpose,  for  which  it  is  called. 

[This  general  order  is  new.     Its  necessity  or  even  value  is  doubted.] 
Cross-references:     To  the  law:     As  to  meetings  of  creditors,  §  55;  As  to  meeting  for  choice 
of  new  trustee,  §  44;  As  to  notices  of  meetings,  §  58. 
To  the  General  Orders:     XIII. 
To  the  Official  Forms:     Nos.  52,  53,  54,  55. 
See  In  re  Louis  Lewensohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  299,  303,  98  Fed.  576. 

XXVI.  ACCOUNTS  OF  REFEREE. 
Every  referee  shall  keep  an  accurate  account  of  his  traveling  and  incidental 
expenses,  and  of  those  of  any  clerk  or  any  officer  attending  him  in  the  per- 
formance of  his  duties  in  any  case  which  may  be  referred  to  him:  and  shall 
make  return  of  the  same  under  oath  to  the  judge,  with  proper  vouchers  when 
vouchers  can  be  procured,  on  the  first  Tuesday  in  each  month. 

[First  part  of  General  Order  XII,  ,1867,  with  substantial  change.     Referees  usually  keep 
accurate  accounts,  but  the  making  of  monthly  returns  of  expenses  is  rare.] 
Cross-references:     To  the  law:     §§  9-a,  42. 

To  the  General  Orders:     X,  XXXV(2),  and,  by  analogy,  XIX. 

Cases  citing  this  order. —  In  re  Todd  (D.  C,  N.  Y.),  6  Am.  B.  R.  88,  91,  106  Fed.  265; 
In  re  Scott  (Ref.,  Mass.),  7  Am.  B.  R.  35;  In  re  Mammoth  Pine  Lumber  Co.   (D.  C,  Ark.), 

8  Am.  B.  R.  651,  654,  109  Fed.  3.08;  In  re  Daniels  (D.  C,  la.),  12  Am.  B.  R.  446,  44'9,  130 
Fed.  597;  Matter  of  McCubbin  (Sup.  Ct.,  D.  C),  33  Am.  B.  R.  277. 

XXVII.    REVIEW  BY  JUDGE. 
When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
by  the  judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee 
his  petition  therefor,  setting  out  the  error  complained  of;   and  the  referee, 
shall  forthwith  certify  to  the  judge  the  question  presented,   a  summary  of 
the  evidence  relating  thereto,  and  the  finding  and  order  of  the  referee  thereon. 

[General  Order  XVII,  1874,  with  changes.] 
Cross-references:     To  the  law:     §§  2(10),  38-a,  39-a(5). 
To  the  General  Orders:    By  analogy.  XXXVI. 
To  the  Supplementary  Forms:     Nos,  158,  159,  aiid,  by  analogy,  Nos.  146    147    148    149 
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Puipose  of  order. — ■  The  purpose  of  this  general  order  is  to  proide  a  simple  and  effective 
meth6d  of  procedure  for  securing  early  hearings  and  a  speedy  determination  of  litigated 
questions.  In  re  Koenig  &  Van  Hoogenhuyze  (D.  C„  Tex.),  1,1  Am.  B.  E.  617,  127  Fed.  891. 
It  is  intended  to  carry  into  effect  the  provisions  of  |  39  so  as  to  avoid  as  far  as  possible 
the  sending  of  the  original  proofs  to  the  judge  aiid  to  substitute  therefor  where  the  ends 
of  justice  will  permit  a  summary  thereof.  Cunningham  v.  German  Ins.  Bank  (C.  C.  A., 
6th  Cir.),  4  Am.  B.  R.  192,  103  Fed.  932;  Grin  v.  Woodford  (C.  C.  A.,  4th  Cir.),  14  Am. 
B.  R.  302,  306,  136  Fed.  34. 

This  general'  order  provides  the  only  method  for  securing  a  review  by  the  judge  of  an 
order  or  finding  by  the  referee,  In  re  Clark  Coal  &  Coke  Co.  (D.  C,  Pa.),  23  Am.  B.  R  273, 
173  Fed.  658;  Matter  of  Octave  Mining  Co.  (D.  C,  Ariz.),  32  Am.  B.  R.  474,  212  Fed.  457, 
and  an  attempted  appeal  from  a  decision  of  the  referee  confers  no  power  on  the  court.  'Matter 
of  Octave  Mining  Co.  (D.  C,  Ariz.),  32  Am.  B.  R.  474,  212  Fed.  457.  There  can  be  no 
review  unless  a  petition  is  filed;  it  is  not  suflBcient  for  the  referee  to  certify  a  question  for 
review  without  a  petition.  Craddock-Terry  Co.  v.  Kaufman  (D.  C,  Tex.),  23  Am.  B.  R. 
724,  175  Fed.  303. 

The  certification  of  a  question  prevents  disputes  among  counsel  concerning  the  opinion 
presented  and  decided,  and  the  suminary  of  the  evidence  is  required  in  orde(r  to  save  the 
judge  the  labor  of  examining  what  is  often  a  mass  of  testimony  on  many  different  questions. 
In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129,  125  Fed.  992. 

Review  under  §  38.-— This  general  order  and  §  38  of  the  act  provide  for  review  by  the 
court  of  the  orders  of  referees  in  the  most  general  terms  and  are  far  from  limiting  the 
court  to  the  rules  which  govern  a  chancery  suit.  Therefore,  the  district  court  may  dis- 
regard the  findings  of  the  referee  entirely,  and  proceed  de  novo  to  reject  them  for  reasons 
of  law,  or  refuse  them  or  accept  them  in  whole  or  in  part  without  assigning  reasons  there- 
tor.  In  re  Pettingill  &  Co.  (C.  C.  A.,  1st  Cir.),  14  Am.  B,  R.  757,  761,  135  Fed.  218.  But 
a  review  under  §  38  of  the  bankruptcy  act  cannot  be  had  unless  the  procedure  prescribed 
by  this  general  order  is  followed.  In  re  Home  Discount  Co.  (D.  C,  Ala.),  17  Am.  B'.  R. 
168,  147  Fed.  538. 

Parties  entitled  to  review. —  Where  by  consent  certain  creditors  are  permitted  by  an  order 
of  the  court  to  become  parties  to  a  petition  to  review  an  order  of  the  referee  a  district  court 
has  jurisdiction  to  review  such  order  although  the  claim  of  the  original  petitioner  has  been 
simply  filed  with  the  referee  and  neither  allowed  or  disallowed.  Such  petitioner,  if  not  "  a 
bankrupt  creditor,"  is  at  least  "  such  other  person "  as  under  this,  order  is  entitled  to  a^ 
review.    AUgair  v.  Fisher  &  Co.  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  278,  143  Fed.  962. 

The  use  of  the  word  "  creditor  "  in  this  general  order,  as  one  who  has  the  right  to  take  a 
review,  should  be  confined  to  a  review  or  appeal  in  case  a  creditor's  individual  claim  is 
decided  adversely;  where  the  body  of  creditors'  interests  is  affected  the  review  must  be  taken 
by  the  trustees  solely  as  their  representative.  Matter  of  Arti-Stain  Company  (D.  C.  Mass.) , 
32  Am.  B.  R.  640,  affd.  32  Am.  B.  R.  643,  216  Fed.  942.  See  also  Matter  of  Siegel  CD. 
(D.  C,  Mass.),  32  Am.  B.  R.  645,  216  Fed.  945. 

General  review  not  intended. —  This  general  order  provides  for  "review  by  the  judge  of 
any  order  made  by  the  referee,"  but  it  seems  that  a  general  review  of  the  proceedings 
before  the  referee  or  a  review  of  rulings  not  directly  affecting  an  order  made  was  not 
intended  either  by  the  act  or  by  the  orders.  In  re  Kelly  Dry  Goods  Co.  fD.  C,  Wis.),  4 
Am.  B.  R.  528,  102  Fed.  747.  Ordinarily  a  review  by  the  judge  of  an  order  made  by  the 
referee  will  be  confined  to  the  error  pointed  out  in  the  petition  for  review.  Matter  of 
Natelle  De  Gottardi  (D.  C,  Cal.) ,  7  Am.  B.  R.  723,  129,  114  Fed.  328. 

Specific  questions,  as  they  arise  in  the  proceedings,  are  to  be  presented  on  certificate  of 
the  referee,  or  in  the  case  of  orders  entered  on  petition  for  review.  In  re  Kelly  Dry  Goods 
Co.  (D.  C,  Wis.),  4  Am.  B.  R.  528,  102  Fed.  747. 

Application  for  review;  when  granted. — An  applicaion  for  a  review  of  the  decision  of  the 
referee  will  be  dismissed  when  the  party  objectmg  has  not  complied  with  the  requirements 
of  this  order.  In  re  Schiller  (D.  C,  Va.),  2  Am.  B.  R.  704,  96  Fed.  400;  In  re  Scott  (D.  C, 
NT.  Car.),  3  Am.  B.  R.  625,  94  Fed.  404.  Thus,  a  petition  will  be  dismissed  where  it  asks 
for  a  review  of  the  decision  of  the  referee  instead  of  a  review  of  the  order  of  the  referee. 
In  re  Chambers,  Calder  &  Co.  (Ref.,  R.  I.),  6  Am.  B.  R.  709.  Or  where  the  referee  simply 
transmits  to  the  clerk  the  notice  of  testimony,'  his  opinion  and  the  creditor's  petition  for 
review.  The  precise  questions  ruled  upon  and  the  summary  of  the  evidence  relating  thereto 
should  always  be  presented.  In  re  Kurtz '(D.  C,  Pa.),  11  Am.  B.  R.  129,  125  Fed.  992.  But 
where  the  referee,  believing  that  all  the  testimony  would  be  needed  to  present  the  questions  at 
issue  failed  to  summarize  the  evidence,  the  court  will  not  deprive  the  petitioners  of  their  rights 
to  a  review.    Crim  v.  Woodford  (C.  C.  A., ,4th  Cir.),  14  Am.  B.  R.  302,  306,  136  Fed.  34. 

If  a!  y  injustice  is  done  a  witness  by  an  order  of  a  referee  he  hag  a  right  to  review  the 
same  and  to  be  heard  thereon  before  a  judge  of  the  court  under  this  order.  Matter  of  Abbey 
Press  (C.  C.  A.,  2d  Cir.) ,  13  Am.  B.  R.  11,  17,  134  Fed.  51.  The  rulings  of  a  referee  cannot  be 
reviewed,  while  the  caSe  is  still  pending  before  him,  by  simply  filing  in  the  district  court 
exceptions  to  such  ruling.  In  re  Hawley  (D.  C,  Iowa),  8  Am.  B.  R.  632,.  116  Fed.  428. 
A  referee  can  certify  a, question  which  he  foresees  may  arise  from  a  proceeding  before  him 
and  upon  which  he  desires  to  be  advised.  In  re  Beukauff  Sons  &  Co.  (D.  C,  Pa.),  14  Am. 
B.  R.  344,  135  Fed.  251. 
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A  statement  by  the  referee  that  "  if  the  claimant  and  his  attorney  desire  to  appeal  the 
case,  they  will  have  ten  days  from  this  date,  on  pa/ying  all  costs  incwrred  before  the  referee," 
would  seem  to  cover  inadmissible  additions  to  what  is  required  by  the  general  order.  West 
V.  McLaughlin  Co.   (C.  C.  A.,  6th  Oir.),  20  Am.  B.  E.  654,  657,  162  Fed.  124. 

Upon  a  reference,  to  ascertain  facts  designed  alone  to  aid  the  court  in  determining 
whether  a  bankrupt  should  be  discharged  or  not,  a  referee  is  not  required  to  certify  objections 
made  to  his  rulings  upon  the  testimony.  In  re  Eomine  (D.  C,  W.  Va.),  14  Am.  B.  K.  785, 
138  Fed.  837.  .  ,    ,„      r^ 

A  referee  may  not  review  his  own  order  upon  exceptions  thereto.  In  re  Greek  Mfg.  C?o. 
(D.  C„  Pa.),  21  Am.  B.  R.  Ill,  164  Fed.  211;  In  re  Marks  (D.  C,  Pa.),  22  Am.  B.  R.  568, 
171  Fed.  281. 

Filing  petition. —  This  general  order  imperatively  requires  the  referee  to  certify  the  question 
to  the  judge,  not  the  next  month  nor  the  year  following,  but  forthwith,  in  order  that  there 
may  be  an  early  determination  of  the  questions  at  issue.  In  re  Koenig  &  Van  Hoogenfuyze 
(D.  C,  Tex.),  11  Am.  B.  R.  617,  127  Fed.  891.  The  right  to  file  a  petition  cannot  be  so 
exercised  a's  unreasonably  and  necessarily  to  delay  the  distribution  of  the  assets  of  the 
bankrupt.    In  re  Grant  (D.  C,  R.  1.),  16  Am.  B.  R.  256,  143  Fed.  661. 

A  referee's  decision  may  be  reviewed  only  by  petition  therefor  under  this  general  order. 
In  re  Russell  (D.  C,  Cal.),  5  Am.  B.  R.  56'','l06  Fed.  501. 

The  effect  of  a  special  diatirict  rule,  taken  in  connection  with  this  general  order  consid- 
ered, and  held,  that  a  decision  of  a  referee  may  only  be  reviewed  by  petition  and  that  such 
petition  must.be  presented  within  ten  days,  the  period  specified  by  the  rule,  or  afterward 
only  by  allowance  of  a  judge  of  the  district  court  and  that  an  order  once  entered  is  not 
subject  to  be  reviewed  or  altered  by  the  referee  himself.  In  re  Lesher  &  Son  (D.  C,  Pa.),  5 
-Am.  B.  R.  218,  176  Fed.  650.    See  also  Matter  of  Wister  (D.  C,  Pa.),  36  Am.  B.  R.  809. 

Although  no  time  limit  for  filing  a  petition  for  the  review  of  an  order  of  the  referee  is 
fixed  by  the  bankrupt  act,  or  by  the  general  orders,  still,  it  seems  that  such  petition 
should  be  presented  promptly.  Thus,  a  petition  presented  after  eighteen  months  should 
be  dismissed.  In  re  Chambers,  Calder  &  Co.  (Ref.,  R.  I.),  6  Am.  B.  R.  700.  A  petition 
for  review  under  this  order  may  be  filed  within  a  reasonable  time  from  the  date  of  the 
filing  of  the  revised  order.  Crin  v.  Woodford  (C.  O.  A.,  4th  Cir.),  14  Am.  B.  R.  302,  306, 
136  'Fed.  34.  Such  reasonable  time  may  be  fixed  by  a  standing  rule.  In  re  Foss  (D.  C,  Me.), 
17  Am.  B.  R.  439,  147  Fed.  790.  The  petition  should  be  filed  within  twenty  days.  Matter 
of  Maloney  (Sup.  Ct.,  ».  C),  21  Am.  B.  R.  502,  37  Wash.  L.  Rep.  147.  Under  the 
rule  in  the  Eastern  District  of  Pennsylvania  the  petition  must  be  filed  in  ten  days.  In  re 
Marks  (D.  C,  Pa.),  22  Am.  B.  R.  568,  171  Fed.  281.  Eleven  months  after  the  decision  is 
not  within  a  reasonable  time.  Matter  of  Octave  Mining  Co  (D.  C,  Ariz.) ,  32  Am.  B.  R.  474, 
212  Fed.  457.  A  compliance  with  a  local  rule,  requiring  that  petitions  for  review  of  orders 
of  referees  shall  be  filed  within  ten  days  from  the  date  of  the  order  sought  to  be  reviewed,  is 
suificient.    Matter  of  Kruse  (D.  C,  la.)^  37  Am.  B.  R.  687,  234  Fed.  470. 

Where  a  petitioner  to  review  an  order  of  a  referee  in  bankruptcy  filed  its  petition  by 
mistake  with  the  clerk  instead  of  the  referee  as  required  by  this  general  order,  in  the  absence 
of  a  special  rule  prescribing  an  express  limitation  of  time  for  initiating  proceedings  for  such 
review,  an  application  for  special  leave  to  file  its  petition  anew  is  addressed  to  the  discretion 
of  the  district  court,  even  though  the  ten  days  which  it  has  been  customary  to  allow  for 
making  such  applications  have  elapsed.  In  re  Nippon  Trading  Co.  (D.  C,  Wash.),  25  Am. 
B.  R.  695,  182  Fed.  959'. 

An  appeal  may  be  taken  to  the  circuit  court  of  appeals  from  the  decision  of  the  judgp. 
where  the  amount  of  the  claim  is  more  than  $500.    Clendening  v.  Nat'l  Bank  (Sup.  Ot.,  N  D  ) 
11  Am.  B.  R.  245,  251.    See  §  25-a. 

Other  cases  citing  this  order. —  In  re  Howard  (D.  C.,  Cal.),  4  Am.  B.  R.  69,  100  Fed.  630; 
Mueller  v.  Nugent,  7  Am.  B.  R.  224,  229,  184  U.  S.  1;  In  re  Arnett  (D.  C,  Tenn.),  7  Am 
B.  R.  522,  112  Fed.  770;  In  re  Hawley  (D.  C,  Iowa),  8  Am.  B.  R.  629,  116  Fed.  429-  In  re 
Heebner  (D.  C,  Pa.),  13  Am.  B.  R.  256,  132  Fed.  1003;  In  re  Fisher  &  Co.  (D  C  N  J  ) 
14  Am.  B.  R.  366,  135  Fed.  223;  Bank  v.  Johnson  (C.  C.  A.,  4th  Cir).  16  Am  B  R  206' 
143  Fed.  463;  Matter  of  Cohn  (Ref.,  Cal.),  IS  Am.  B.  R.  786,  792;  Knapp  &  Spencer  Co  v" 
Drew  (C.  C.  A.,  8th  Cir.),  20  Am.  B.  R.  355,  359,  160  Fed.  413;  In  re  Peacock  (DC  N  Car  ) ' 
24  Am.  B.  R.  159,  163,  178  Fed.  851;  Matter  of  Monsarrat  (D.  C,  Hawaii)  25  Am' 
B.  R.  815,  817;  Matter  of  Katz  (D.  C,  N.  J.),  32  Am.  B.  R.  422,  216  Fed.  949-  Matter  of 
Arti-Stain  Company  (D.  C,  Mass.),  32  Am.  B.  R.  643,  216  Fed.  942;  Peck  v  Richter  (C  C 
A.,  8th  Oir.),  33  Am.  B.  R.  11,  217  Fed.  880:  Matter  of  Humphreys  (D.  C  N  Car  )  "  34 
Am.  B.  R.  655,  221  Fed.  907;  Matter  of  Lacey  &  Company  (Supp.  Ct.,  D  C  )  43  Wash 
L.  Rep.  434,  35  Am.  B.  R.  231;  Matter  of  Isert  (D.  C,  Cal.),  36  Am.  B.  R.  431. 

XXVIII.  REDEMPTION  OF  PROPERTY  AND  COMPOUNDING  OF  CLAIMS. 

WHenever  it  may  te  deemed  for  the  benefit  of  the  estate  of  a  bankrupt  to 
redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit  or  lien,  upon 
any  property,  real  or  personal,  or  to  relieve  said  property  from  anv  con- 
ditional contract,  and  to  tender  performance  of  the  conditions  thereof   or  to 
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compound  and  settle  any  debts  or  other -claims  due  or  belonging  to  the  estate 
of  the  bankrupt,  the  trustee,  or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor ;  and  thereupon  the  court  shall  appoint 
a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which  shall  be 
given  as  the  court  shall  direct,  so  that  all  creditors  and  other  persons  inter- 
ested may  appear  and  show  cause,  if  any  they  have,  why  an  order  should 
not  be  passed  by  the  court  upon  the  petition  authorizing  such  act  on  the  part 
of  the  trustee. 

[General  Order  XVII,  1867,  with  slight  changes.  This  general  order  is  an  inheritance 
merely.    Its  value,  save  in  so  far  as  it  refers  to  §  27,  is  doubted.] 

Cross-references:     To  the  law:     As  to  redemption  of  property  from  liens,  none,  save  by' 
analogy,  §§  2  (7),  67;  As  to  compounding  of  claims,  §§  27,  58-a  (7),  and  by  analogy, 
§  26. 
To  the  General  Orders:     XXXIII. 

The  determining  question  is  what  action  is  for  the  best  interests  of  the  estate;  that  is.l 
the  creditors  as  a  whole.  In  re  Kearney  Bros.  (D.  C,  N.  Y.),  25  Am.  B.  E.  757,  760,  184 
Fed.  190. 

Under  this  order  not  only  the  bankrupt,  but  his  trustee,  or  any  creditor  who  has  proven 
his  claim  may,  whenever  it  is  for  the  benefit  of  the  estate,  redeem  any  mortgage  or  lien 
upon  the  bankrupt's  property.    In  re  Hasie  (D.  C,  Tex.),  30  Am.  B.  K.  83,  88. 

Other  cases  citing  this  order. —  In  re  Mammoth  Pine  Lumber  Co.  (D.  C.  Ark.),  8  Am.  B.  R. 
651,  668,  109  Fed.  308;  In  re  Wolf  &  Levy  (D.  C,  Tenn.),  10  Am.  B.  R.  153,  122  Fed.  127; 
In  re  Grainger  (C.  C.  A.,  9th  Cir.),  20  Am.  B.  R.  166,  173,  160  Fed.  69. 

XXIX.  PAYMENT  OF  MONEYS  DEPOSITED. 
No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the  deposi- 
tory unless  by  check  or  warrant,  signed  by  the  clerk  of  the  court,  or  by  a  trustee, 
and  countersigned  by  the  judge  of  the  court,  or  by  a  referee  designated  for  that 
purpose,  or  by  the  clerk  or  his  assistant  under  an  order  made  by  the  judge, 
stating  the  date,  the  sum,  and  the  account  for  which  it  is  drawn;  and  an  entry 
of  the  substance  of  such  check. or  warrant,  with  the  date  thereof,  the  sum  drawn 
for,  and  the  account  for  which  it  is  drawn,  shall  be  forthwith  made  in  a  book 
kept  for  that  purpose_by  the  trustee  or  his  clerk ;  and  all  checks  and  drafts  shall 
be  entered  in  the  order  of  time  in  which  they  are  drawn,  and  shall  be  numbered 
in  the  case  of  each  estate.  A  copy  of  this  general  order  shall  be  furnished  to 
the  depository,  and  also  the  name  of  any  referee  or  clerk  authorized  to  counter- 
sign said  checks. 

[Latter  half  of  General  Order  XXVII,  1867,  without  material  change;] 
Cross-references:     To  the  law:     §§  47-a,  61. 
To  the  Supplementary  Forms:     No.  165. 

This  general  order  is  mandatory. —  Huttig  Manfg.  Co.  v.  Edwards  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  349,  354.  And  where  the  trustee  has  not  deposited  the  money  with  a  desig- 
nated depository  as  required  bv  this  order  the  trustee  will  not  be  allowed  the  payment 
of  monev  as  an  exemption.  In' re  Hoyt  (D.  C,  N.  Car.),  9  Am.  B.  R.  574,  119  Fed'.-  987. 
See  also  In  re  Hoyt  &  Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  The 
referee  has  no  authority  to  order  the  trustee  to  pay  out  funds  belonging  to  the  estate  of  a 
bankrupt.    In  re  Cobb  (D.  C,  N.  Car.),  7  Am.  B.  R.  202,  112  Fed.  655. 

Money  deposited  as  required  by  the  act  cannot  be  paid  except  by  check  or  warrant  dra.wn 
in  accordance  with  the  order  and  countersigned  by  the  judge  or  some  one  designated  by  the 
judge  for  that  purpose.  These  deposits  should  therefore  be  made  to  the  creditor  by  the 
court  or  judge,  designating  at  the  time  of  the  deposit  the  estate  to  which  such  deposits 
belong.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am.  B.  R.  202,  112  Fed.  655.  As  the  trustees  must 
sign  the  checks,  it  would  seem  that  the  fund  should  be  deposited  to  the  credit  of  the  trustee, 
as  such,  designating  the  estate  in  bankruptcy.  In  re  Carr  (D.  C,  N".  Car.),  9  Am.  B.  R. 
58.  117  Fed.  572.  _     • 

Recovery  of  deposit;  order  of  referee  as  res  judicata. — An  order  of  a  referee  in  bankruptcy, 
denying  the  right  to  recover  a  check  payable  to  a  trustee  in  bankruptcy,  which  has  been 
deposited  by  a  person  not  a  creditor,  as  a  part  of  a  deposit  required  under  a  composition,  and 
payment  thereon  subsequently  stopped  after  some  controversy  had  arisen,  is  res  adjudicata 
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and  a  bar  to  a  subsequent  action  in  the  state  court  by  the  maker  of  the  check.     Coen  v. 
James,  164  N.  Y.  App.  Div.  419,  33  Am.  B.  .E.  249. 

Other  cases  citing  this  order.— Kinkead  v.  Bacon  &  Sons  (C.  C.  A.,  6th  Cir.),  36  Am.  B.  E. 
390,  230  Fed.  362. 

XXX.    IMPRISONED  DEBTOR. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall  be  imprisoned,  the 
court,  upon  application,  may  order  him  to  be  produced  upon  habeas  corpus, 
ty  t^e  jailer  or  any  oificer  in  whose  custody  he  may  be,  before  the  referee, 
for  the  purpose  of  testifying  in  any  manner  relating  to  his  bankruptcy;  and, 
if  committed  after  the  filing  of  his  petition  upon  process  in  any  civil  action 
founded  upon  a  claim  provable  in  bankruptcy,  the  court  may,  upon  like  appli- 
cation, discharge  him  from  such  imprisonment."  If  the  petitioner,  during  the 
pendency  of  the  proceedings  in  bankruptcy,  be  arrested  or  imprisoned  upon 
process  in  any  civil  action,  the  district  court,  upon  his  application,  may  issue 
a  writ  of  habeas  corpus  to  bring  him  before  the  court  to  ascertain  whether  such 
process  has  been  issued  for  the  collection  of  any  claim  provable  in  bankruptcy, 
and  if  so  provable  he  shall  be  discharged;  if  not,  he  shall  be  remanded  to  the 
custody  in  which  he  may  lawfully  be.  Before  granting  the  order  for  discharge 
the  court  shall  cause  notice  to  be  served  upon  the  creditor  or  his  attorney,  so  as 
to  give  him  an  opportunity  of  appearing  and  being  heard  before  the  granting ' 
of  the  order. 

[General  Order  XXVII,  1867,  without  substantial  change.'] 
Cross-references:     To  the  law:     §  9-a.   • 
To  the  General  Orders:     XII  (1). 
To  the  Supplementary  Forms:     None;  but,  by  analogy,  Nos.  87,  88. 

The  term  "  «rrest "  may  be  held  to  apply  to  the  continued  detention  of  a  person  in  cus- 
tody, although  the  word  is  frequently  used  to  mean  the  original  taking  of  a  person  into 
custody;  and  that  when  the  statute  provides  for  the  exemption  of  a  bankrupt  from  arrest • 
upon  civil  process,  except  in  certain  cases,  it  means,  not  only  that  he  shall  not  be  taken 
into  custody,  but  also  that  he  shall  not  be  detained  in  custody,  after  he  becomes  a  bankruot 
Turgeon  v.  Emery,  (D.  C,  Me.),  25  Am.  B.  R.  694,  182  Fed.  1016;  Matter  of  Komar  (D  c" 
N.  Y.),  37  Am.  B.  E.  683,  234  Fed.  378.  *         "' 

Discharge  from  imprisonment;  when  granted.— This  general  order  provides  for  cases: 
where  the  bankrupt  is  in  custody  under  an  arrest  made  both  before  and  after  the  initia- 
tion of  the  bankruptcy  proceedings;  but  it  is  only  in  cases  where  the  bankrupt  has  been 
arrested  or  committed  after  the  filing  of  his  petition,  that  the  court  is  authorized  to  grant 
a  discharge  from  imprisonment,  even  though  the  debt  be  provable.  In  re  Claiborne  (D  C 
N.  Y.),  5  Am.  B.  E.  812,  109  Fed.  74.  The  district  court  is  required  to  discharge  on 
habeas  corpus  a  bankrupt  imprisoned  upon  process  in  any  civil  action  for  the  collection 
of  a  claim  provable  in  bankruptcy.  Matter  of  Adler  (C.  C.  A.,  2d  Cir.),  16  Am  B  E  414 
144  iFed.  6'59.  The  general  order  extends  to  claims  provable  in  bankruDtcv  Tn  rk  TTilfnn 
.  (D.  C,  N.  Y.),  4  Am.  B.  E.  774,  104  Fed.  981.  "«.rupi:cy.    m  re  HUton 

A  bankrupt  arrested  under  a  judgment  entered  upon  an  action  for  breach  of  promise  is 
entitled  to  a  discharge  from  custody  under  this  general  order.     In  re  Fifp    (T)    r     v„  \ 
6  Am.  B.  R.  258,  10»  Fed.  880.  i<=  rue    [u.  i..,  j-a.). 

Where  a  bankrupt  is  imprisoned  upon  a  judgment  for  the  support  of  a  bastard  child  the 
r^  C.rKint  slrB.'R  lOr^T^r^aT"*  '^  ^  ""*  °'  '"^^^'^  '''"•^--  ^^  -  ^-^er 
^■^,'^l^  bankrupt  is  exempt  froni  arrest  on  civil  process  while  attending  to  his  duties  in 
the  bankruptcy  court.    Matter  of  Dresser  (D.  C,  N.  Y.),  10  Am.  B.  E.  270,  124  Fed   915 

Test  of  legality  of  bankrupt's  imprisonment.—  The  order  must  vield  tn  tl.o  +«;^ J  t  iu 
suit,  and  the  test  of  the  legality  of  the  bankrupt's  imprisonTent  ^stot  whether  The  clai'm' 
or  demand  upon  which  it  is  based  is  provable  against  the  bankrupt's  estate,  but  it  is  whether 
his  dischargein  bankruptcy  would  operate  as  a  release  of  the  claim  or  demand.  In  rl  Baker 
(D  C,  Kan.)  3  Am.  B.  E.  101,  96  Fed.  954.  The  decision  of  the  courts  under  the  act  of  1867 
fully  sustain  this  view  In  re  Eobmson,  6  Blatchf.  253;  In  re  Patterson,  2  Ben  155  In  re 
Whitehouse,  1  Lowell,  429.  '  ""''    "^  ™ 

Compared  with  section  9  of  the  act -It  seems  that  there  is  nothing  in  the  provisions  of 
th.8  order  necessarily  inconsistent  with  section  9  of  the  act,  and  if  there  are,  t^e  prSns 
of  the  act  must  prevail.  People  ex  rel.  Taranto  v.  Erlanger  (DC  N  Y  1  iq  An,  T!  w  107 
132  Fed  883.    It  is  presumably  limited  in  its  operation  to  the  sam^  perfod  of  tirn^'a^"  General 

rn",^"c.!N'.^^raTY5^9t79?9T^^^^^^^^ 
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Bail. —  Where  a  bankrupt  makes  application,  under  General  Order  No.  30,  for  his  release 
from  arrest,  the  court,  neither  under  section  2  (15)  nor  under  section  9-b,  is  authorized  to 
require  the  bankrupt  to  give  bail.  United  States  ex  rel.  Kelley  v.  Peters  (D.  C,  111.),  22 
Am.  B.  R.  177,  166  Fed.  613. 

Other  cases  citing  this  order. —  Knott  v.  Putnam  (D.  C,  Vt.),  6  Am.  B.  K.  80,  107  Fed. 
907;    Barrett  v.  Prince  (0.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  64,  143  Fed.  302. 
XXXI.    PETITION  FOR  DISCHARGE. 
The  petition  of  a  bankrupt  for  a  discharge  shall  state  concisely,  in  accord- 
ance with  the  provisions  of  the  act  and  the  orders  of  the  court,  the  proceedings 
in  the  case  and  the  acts  of  the  bankrupt. 

[This  general  order  is  new.] 
Cross-references:    To  the  law:     §§  14,'  18-c. 
To  the  General  Orders:    XXXII. 
To  the  Official  Forms:     No.  57. 
To  the  Equity  Rules:     XX  to  XXV. 
Cases  citing  this  order. —  In  re  Soper  and  Slada  (Ref.),  1  Am.  B.  R.  193,  196;  in  re  Glass 
(D.  C;  Tenn.),  9  Am.  B.  R.  391,  394,  119  Fed.  809;    In  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  R. 
143,  146. 

XXXn.    OPPOSITION  TO  DISCHARGE  OR  COMPOSITION. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge,  or 
fpr  the  confirmation  of  a  composition,  shall  enter  his  appearance  in  opposi- 
tion thereto  on  the  day  when  the  creditors  are  required  to  show  cause,  and  shall 
file  a  specification  in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter,  unless  the  time  shall  be  enlarged  by  special  order  of  the  judge. 

[General  Order  XXIV,  1867,  in  part.]  , 

Cross-references:    To  the  law:     §§  12,  14. 
To  the  General  Orders:     IV,  XXXI. 
To  the  Official  Forms:     Nos.  58,  59. . 

To  the  Supplementary  Forms:  As  to  opposition  to  discharge,  Nos.  110,  111,  112,  113, 
114,-  115,  and,  by  analogy,'  Nos.  105,  106,  107,  108,  109.  Ah  to  opposition  to  confirma- 
tion of  a  composition,  Nos.  99,  100,  101„102,  103,  and,  by  analogy,  Nos.  94,  95,  96, 97,  98. 

Intent  and  'purpose  of  order. —  It  is  evident  from  the  language  of  this  general  order  -that 
it  was  intended  the  appearance  of  objecting  creditors,  or  other  persona  interested,  should  be 
entered  on  the  day  upon  which  they  were  required  to  show  cause  as  upon  that  day  the  court 
passes  upon  the  right  of  the  petitioner  to  be  discharged,  and  will  enter  .such  a  decree  if  no 
objecting  creditor  appears.    In  re  Ginsberg  (D.  C.,  Pa.),  12  Am.  B,  R.  459,  130  Fed.  627. 

CompUance  with  order. —  This  general  order  should  be  strictly  complied  with,. and  failure 
so  to  do  will  only  be  excused  when  excellent  reasons  therefor  are  shown  to  the  court.  In  re 
Clothier  (D.  C,  Pa.),  6  Am.  B.  R.  203,  108  Fed.  199.: 

The  exceptions  to  be  filed  in  ten  days  should  be  filed  before  the  judge.  Mahoney  v.  Ward 
(B.C.,  Ni  Car.),  3  Am.  B.R.  770,  100  Fed.  278.  .  ■  ~ 

Appearance  of  creditors  jopposing  discharge. —  The  appearance -of  a  creditor  opposing  a 
bankrupt's  discharge  must  be  entered  on  the  day  when  the  creditors  are  required  to  show 
cause.  In  re  Grant  (D.  C,  Pa. ) ,  14  Am.  B.  R.  398,  135  Fed.  889 ;  In  re  Young  ( D.  C,  Pa. ) ,  20 
Am.  B.'R.  697,  162  Fed.- 912.  A  failure  to  enter  an  appearance  on  the  return  day  precludes 
objecting  creditors  from  filing  exceptions  to  a  discharge  thereafter,  even  though  they  be  filed 
within  the  ten  days.    In  re  Ginsburg  (B.C.,  Pa.),  12  Am.  R.  R.  459,  130  Fed.  627, 

A  creditor  opposing  a  discharge  has  the  duty  of  alleging  sufficieiitly  specified  grounds  of 
such  opposition,  and  the  burden  of  proving  such  grounds.  In  re  Holman  <D.'G.,  Iowa),  1  Am. 
B.  R.  600,  92  Fed.  512.  .  .  . 

Opposing  creditors  should  be  required  to  enter  their  appearance  and  file  specifications  in 
writing  of  the  ground  of  opposition,  except  in  the  rare  cases  where  the  facts  may  warrant 
the  court  in  ordering  an  investigation  of  suspicious  circumstances  if  its  own  motion.  Adler  v. 
Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109  Fed.  967.  If  the  time  within  which  specifi- 
sations  of  opposition  to  a  discharge  .may  be  filed  is  not  extended  by  the,  court  as  required  by 
this  order,  a  subsequent  application  will  be  dismissed  upon  motion.  In  re  Albrecht  (D  C. 
Pa.),  5  Am.  B.R.  223,  104  Fed.  974. 

Presumption  of  appearance. —  Upon  appeal  from  an  order  denying  a  discharge  to  a  bank- 
rupt, the  record  failed  to  discJose  any  appearance  by  the  objecting  creditors  on  the  day  when 
the  creditors  were  by  law  required  to  show  caiise  against  his  discharge.  It  was  held,  that  it 
must  be  presumed  that  such  appearance  as  is  required  by  this  general  order  was  duly  and 
properly  entered,  where  no  objection  thereto  had  been  urged  in  the  court  below  and  the  certifi- 
cate of  the  clerk  of  the  district  court  appended  to  the  record  recited  that  the  same  was  "  a  true 
transcript  of  so  much  of  the  record  and  proceedings  of  said  court  as  was  requested  by  coipisel 

'■■     '     77  '    '  '  '  ■.',::. 


1218  Genebal  Ordees.  [XXXIII,  XXXIV. 


Sot  appellant."  Shaffer  V.  The  Koblegard  Go.  (C.  C.  A.,  4th  Cir.),  24  Am.  B,  B.  89S,  183 
Fed.  71,  aflg.  22  Am.  B.  R.  147.  r.      ,    ,      ^  ^r. 

Time  of  filing  objections. —  Objections  to  a  discharge  must  be  filed  with  the  clerk  of  the 
bankruptcy  court  within  ten  days  after  the  "  show  cause "  hearing,  and  unless  filed  withm 
that  time  a  motion  to  dismiss'  musV  lie  granted,  unless  the  -time  within  which  to  file  the 
objections  with  the  clerk  is  enlarged  in  accordance  with  this  .general  order,  and  that  question 
will  not  be  considered  unless  formal  motion  to  enlarge  the  time  is  made  within  the  ten  days. 
Matter  of  C.  H.  Kendrick  &  Co.  (D.  C,  Vt.) ,  35  Am.  B.  R.  63t),  226  Fed.  680. 

Enlargement  of  time. —  The  district  judge  may,  in  his  discretion,  extend  the  time  within 
which  a  creditor  may  enter  his  appearance  in  opposition  to  a  bankrupt's  discharge,  even  after 
the  expiration  of  the  time  limit  as  provided  in  this  order.  In  re  Levin  (C.  C.  A.,  1st  Oir.), 
23  Am.  B.  E.  845,  176  Fed.  177.  ■■  ■     ■       ■ 

Amendment  of  objections. —  The  court  may,  in  its  discretion,  permit  the  specifications  of 
objections  to  a  bankrupt's  discharge  to  be  amended  after  the  expiration  of  the  ten  days  allowed 
by  this  general  order,  for  the  filing  thereof.  In  re  Nathanson  (D.  C,  N.  Y.),  18  Am.  B.  R. 
252,  152  Fed.  585;    In  re  Osborne  (C.  C.  A.,  1st  Oir.),  8  Am.  B.  R.  165. 

Upon  an  application  to  confirm  a  composition  where  no  creditors  appeared  formally  ini 
opposition,  but  the  trustee,  as  ^trustee,  appeared  and  opposed  such  confirmation,  though  not  a 
psjrty  to  the  record, 'and  where  such  composition  was.  refused  and  an  appeal  was  taken  by  the 
bankrupt  against  the  trustee,  and  citation  issued  to  such  trustee  and  to  no  other,  person, 
the  appeal  must  be  dismissed.  Ross  v.  Saimders  (C.  C  A.,  1st  Cir.),  5  Am.  B.  R.  350, 
105  Fed.  915.  * 

Other  cases  citing  this  order.— In  re  Quackenbush  (D.  C,  N".  Y.),  4  Am.  B.  R.  274,  102 
Fed.  282;  In  re  Gasser  (C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104  Fed.  537;  In  re  Glass 
(D.  C,  Tenn.),  9  Am.  B.  R.  391,  119  Fed.  509;,  In  re  Herischel  (Sp.  Com.,  N.  Y.),  12  Am. 
B.  R.  31,  34;  In  re  Levey  (D.  C,  N.  Y.),  13  Am.  B.  R.  312,  133  Fed.  572;  Matter  of  Alex 
(D.  C,  Pa.),  15  Am.  B.  R.  450;  Matter  of  Krecun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R.  172, 
229  Fed.  711. 

XXXm.    ARBITRATION. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority  to 
submit  a  controversy  arising  in  the  settlement  of  a  demand  against  a  bank- 
rupt's estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitrators, 
or  for  authority  to  compound  and  settle  such  controversy  by  agreetnent  with 
the  other  party,  the  application  shall -clearly  and  distinctly  set .  forth  ■  the 
subject-matter  of  the  controversy,  and  the  reasons  why  the  trustee  thinks  it 
proper,  and  niost  for  the  interest  of  the  estate  that  the  controversy  should  be 
settled  by  arhitration- or  otherwise. 

[Part  of  General  Order  XX,  1867.] 
Cross-references:    To  the  law:     §§  26,  58-a(7),  and,  by  analogy,  §  27. 
To  the  General  Orders:     By  analogy,  XXVIII. 

Cases  citing  this  ordler.— In  re  Hixon  (I). C,  Idwa),  1  Am.  B.  R.  610,  93  Fed.  440. 

XXXIV.    COSTS  IN  CONTESTED  ADJUDICATIONS. 

In  cases  .of  involuntary  bankri^ptcy,  when  the  debtor  resists  an  adjudication, 
and  the  court,  after  hearing,  adjudges  the  debtor  a  bankrupt,  the  petitioning 
creditor  shall  recover,  and  be  paid  out' of  the  estate,  the  same  costs  that  are 
allowed  to  a  party  reeoyer,ing  in  a  suit  in  equity ;  and  if  the  petition  is  dis- 
missed the  debtor  shall  recover  like  costs  against  the  petitioner. 

[Part  of  General  Order  XXXI,  1867,  without  chalige.] 
Cross-references:    To  the  law:     §§  2(18),,3-e. " 

To  the  General  Orders :     fiy  analogy,  X.    .      ,  . 

Application  of  order. —  This  order  is  confined  in  its  terms  to  involuntary  bankruptcy,  and 
contested  adjudications.  In,  re  Barrett  (D.  C,  Tenn.),  12  Am.  B.  E..626,.  635,  .113  Fed.  107. 
Effect  of  order,  see  In  reHalsey  Electric  Generator  Co.  (D.  C,  N.  J.),  23  Am.  B.  R.  401  413' 
163  Fed.  118,    .,  .,iW  .    .  ■  .  ,  '        ' 

,  IJnder  this  general  order  and  section  824  of  the  U.  S.  Revised  Statutes,  providing  that  on  a 
trial  in  equity.  $20  attorney's  fees  shall  be  taxed  in  favor  of  the  successful  and. against  the 
losing  party,  an.; alleged  involuntary  bankrupt  who  successfully  resists  the  proceeding-  is. 
entitled  to  an  attorney's  fee  of  $20.  .Matter-of  Wise  {D.  C,  Wash.),  32  Am.  B.  R.  510  21-2 
Fed.  567.  '     . . 

Power  to  award  costs. —  The  district  court,  sitting  in  bankruptcy,  has  power  to  award 
costs  against  a  creditor  who  fails  to  substantiate  his  specifications  of  objection  in  opposition 
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to  the  bankrupt's  discharge.  This  po'wer  is  inherent  in  the  district  court.  In  re  Wolpert 
(Eef.,  N.  y.),  1  Am.  B.  R.  436.  But  the  court  has  no  power  to  award  costs  where  a  petition 
in  bankruptcy  Against  a  corporation  is  dismissed  for  want  of  jurisdiction.  The  rule  which 
denies  to  a  court  the  power  to  award  costs;  when  a  case  is  dismissed  for  want  of  jurisdiction 
(Citizens  Bk.  v.  Vanon,  164  U.  S.  319),  prevails  in  a  court  of  bankruptcy.  In  re  Philadelphia 
&  Lewes  Transportation  Co.  (D.  C,  Pa.),  11  Am.  B.  E.  444,  127  Fed.  896. 

Costs;  amount  or  items. —  Where  an  application  is  coirtested,  either  at  the  oiitstart,  or 
afterward  on  motion  to  vacate,  the  costs  include  all  that  could  be  recovered  under  similar 
circumstances,  if  the  case  were  in  equity.  Selkregg  v.  Hamilton  Bros.  (D.  C.,  Pa.),  16  Am; 
B.  E.  474,  144  Fed.  556.  But  counsel  fees,  expenses  and  damages  will  not  be  granted  in 
addition  to  the  coats,  unless  the  property  has  been  seized  pursuant  to  section  3-e  of  the  act. 
In  re  Ghiglione  (D.  C,  N.  Y.j,  1  Am.  B.  E.  580,  93  Fed.  186.  See  also  In  re  Hines  (D.  C, 
Or.),  16  Am.  B.  R.  538,  144  Fed.  147. 

Nature  of  costs  included.—  This  order  does  not  refer  to  the  coats  provided  for  in  section 
3(e)  of  the  bankruptcy  act  and  therefore  the  entry  of  adjudgment  for  costs  incident  upon  the 
determination  of  the  issue  of  bankruptcy  in  favor  of  the  debtor,  including  costs  or  the  attend- 
ance of  witnesses  and  docket  fees  on  jury  trials,  authorized  by  this  order,  is  not  res  adjudicata 
of  the  issue  raised  by  a  subsequent  petition  to  fix  the  costs,  expenses  and  damages  by  reason 
of  the  seizing  and  detaining  of  the  property  of  the  debtor,  authorized  by  section  3  (e) .  Matter 
of  McKenzie  (D.  C,  Wash.),  34  Am.  B.  E.  Ill,  219  Fed.  630. 

Other  cases  citing  this  order. —  Hoffachlaeger  Co.  v.  Young  Nap    (D.   C,  Haiwaii),  12 
Am.  B.  E.  526. 

XXXV.  COMPENSATION  OF  CLERKS,  REFEREES,  AND  TRUSTEES. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  compensation  for  all 
services  performed  by  them  in  regard  to  filing  petitions  or  other  papers  required 
by  the  act  to  be  filed  with  them,  or  in  certifying  or  delivering  papers  or  copies 
of  records  to  referees  or  other  officers,  or  in  receiving  or  paying  out  moneys; 
but  shall  not  include  copies  furnished  to  other  persons,  or  expenses  necessarily 
incurred  in  publishing  or  mailing  notices  ot  other  papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  full 
compensation  for  all  services  performed  by  them  under  the  act,'  or  under 
these  general  orders;  but  shall  not  include  expenses  necessarily  incurred  by 
them' in  publishing  or  mailing  notices,  in  traveling,  or  in  perpetuating  testi- 
mony, or  other  expenses  necessarily  incurred  in  the  performance  of  their  duties 
under  the  act  and  allowed  by  special  order  of  the  judge. 

3.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  full  com- 
pensation for  the  services  performed  by  them ;  but  shall  not  iiiclude  expenses 
necessarily  incurred  in  the  performance  of  their  duties  and  allowed  upon  the 
settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fees  of  the  clerk,,  referee,  and  trustee  are  not 
required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition  tp  be 
adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pendency  of  the 
proceeding  in  b^ankruptcy,  may  order  those- fees  to  be  paid  out  q£  the  estate; 
or  may,  aft^r  notice  to  the  bankrupt,  and  satisfactory  proof  that  he  then 
has  or  can  olbtain  the  money  with  which  to  pay  those  fees,  order  him  to.  pay 
them  within  a  time  specified,  and,  if  he  fails  to  do  so,  may  order  his  petition  to 
be  dismissed,  He  may  also,  pending  such  proceedings,  both  in  yolunj;afy  attd 
involuntary  cases,  order  the  commissions  of  referees  and  trustees  to  be  paid 
immediately  after  such  commissions  accrue  and  are  earned.' 

[This  general  order  ia  new.     The  last  sentence  of  subdivision  4  was  a,dded  in  September 

1906.]  '     \.  r  '  '      ,- 

Cross-references:     To  the  law:    As  to  compensation  of  clerks,  §§  51,  71.    As  to  compensation 
of  referees,  §§40i  72.     Aa  to  compensation  of  trustees,  §§  48,  72.     As  to  pauper  cases, 
§  51-a(2). 
To  the  General  Orders:     X,  XII,  XVII,  XIX,  XXVI,  XXIX, 
To  the  Supplementary  Forms:    Nos.  166,  169.  '  f  -   - 

Fees  of  clerk. —  The  clerk  has  no  authority  to  demand  more  than  the  statutory  fees  In  re 
I,angalow,  Fowler  &  Co.  (D.  C,  N.  Y.),  1  Am.  B.  R.  258,-  98  Fed.  869. 
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Compensation  of  referee;  special  allowance. — The  performance  by  tlie  referee  of  the  ordinary 
services  following  a  general  reference,  or  of  services  following  a  special  reference  having  to  do 
with  any  of  the  matters  which  the  Supreme  Court  have  said  may  he  referred  to  the  referee 
by  the  judge,  authorizes  the  referee  to  receive  only,  the  compensation  specially  provided  in  the 
statute.  But  the  performance  of  other  services,  not  included  within  the  above  category,  if 
referred  to  the  referee,  or  to  any  other  person  as  a  special  master,  pursuant  to  the  general 
power  of  the  court  to  call  to  its  aid  the  services  of  a  special  master,  would  justify  the  allow- 
ance of  special  fees  therefor.  Matter  of  Langford,  Felts  &  Myers  (D.  €.,  Cal.),  35  Am.  B.  E. 
519,  225  Fedt  311. 

No  construction  of  this  general  order  will  authorize  any  allowance  to  the  referee  except 
for  the  specific  purposes  named.  In  re  Mammoth  Pine  Lumber  Co.  ( D.  C,  Ark. ) ,  8  Am.  B.  K. 
651,  664,  109  Fed.  308.  It  seems  that  the  Supreme  Court  did  not  intend  that  additional 
compensation  should  be  given  to  a  referee.  In  re  Wilcox  (D.  C,  Mich.),  19  Am.  B.  E.  241, 
243,  156  Fed.  685.  Additional  compensation  not  allowed  where  business  of  bankrupt  is 
continued  by  trustee.     Bray  v.  Johnson  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  E.  383,  166  Fed.  57. 

A  special  allowance  to  a  referee  for  services  performed  under  the  statute  cannot  be  made, 

even  with  the  consent  of  attorneys.    The  fees  fixed  by  statute  are  in  full  compensation. 

Dressel  v.  North  State  Lumber  Go.  (D.  C,  N.  Oar.),  9  Am.  B.  E.  541,  547,  119  Fed.  531.    The 

referee  has  no  authority  for  charging  a  per  diem  in  any  case  whatsoever.     In  re  Pierce 

^(D.  C,  Colo.),  6  Am.  B.  E.  747,  111  Fed.  516. 

Compensation  of  referees;  when  no  assets. — ^This  General  Order  and  section  40  of  the  act 
recognizes  no  other  compensation  to  the  referee,  where  there  are  no  assets  than  the  preliminary 
fee  deposited  with  the  clerk.  In  re Langslow,  Fowler  &  Co.  (D.  C,  N.  Y.),  1  Am.  B.  E.  258, 
98  Fed.  869. 

Compensation  of  referee;  services  away  from  home.— A  referee  cannot  charge  extra  for 
his  own  service  merely  because  they  are  performed  away  from  home.  Matter  of  Elk  Valley 
Coal  Mining  Co.  (D.  C,  Ky.),  32  Am.  B.  E.  197,  213  Fed.  383. 

Advance  payment  of  referee's  fees. —  Without  an  order  of  the  judge  the  referee  cannot 
demand  an  advance  payment  of  his  fees  by  the  trustee.  Matter  of  Borger  (Sup.  Ct.,  D.  C), 
43  Wash.  L.  Rep.  436,  35  Am.  B.  E.  238; 

Allowance  for  expenses. —  The  provision  "  in  regard  to  expenses  of  mailing  notices,  traveling 
■and  perpetuating  testimony,  refers  to  actual  expenses;  but  a  referee,  may  make  a  general 
charge,  which  should  be  a  uniform  charge  in  all  cases,  for  blanks  that  may  be  used  in  each 
case,  for  notices  to  creditors,  and  orders  which  may  be  entered  by  him.  He  may  make  a 
similar  charge  for  clerk  hire  where  the  business  is  such  that  clerks  are  needed."  In  re 
Pierce  (D.  C,  Colo.),  6  Am.  B.  E-  747,  111  Fed.  516.  It  is  obviotis  that  the  cost  of  the 
publication  of  the  necessary  notices  upon  application  for  discharge,  and  for  stationery,  are 
expenses  properly  chargeable  to  the  bankrupt  or  his  estate,  under  this  general  order,  but  the 
referee  is  not  entitled  to  charge  for  his  own  services.  In  re  Dixon  (D.  C.,  Cal.),  8  Am.  B.  E. 
145,  114  Fed.  675.  ,' 

Maintenance  of  an  office,  clerk  hire  In  preparing  and  mailing  notices  to  creditors  and 
attendance  to  correspondence  are  "  expenses  necessarily  incurred  in  the  performance  of  their 
duties  uilder  the  Act," "  and  hence,  upon  being  "  allowed  by  special  order  of  the  judge,"  as 
provided  in  general  orders  26  and  35,  the  referee  should  be  entitled  to  reimbursement  therefor. 
Matter  of  McCubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am.  B.  E.  277;  Matter  of  Laeey  &  Co.  (Sup.  Ct., 
D.  C),  43  Wash.  L.  Eep.  434,  35  Am.  B.  E.  231. 

While  a  referee  is  entitled  to  his  own  traveling  expenses,  he  should  not  be  allowed  such 
expenses  of  his  clerk,  unless  special  circumstances  are  shown.  Matter  of  Elk  Valley  Coal 
Mining  Co.  (D.  C,  Ky.),  32  Am.  B.  E.  I97,  213  Fed.  383. 

A  ciharge  for  mailing  notices  based  upon  a  "fee"  of  25  cents  for  each  notice  will  not  be 
allowed.  The  utmost  that  can  be  allowed  for  this  service  is  the  amount  of  proper  "  expenses  " 
incurred  in  mailing  the  notices  as  contemplated  by  the  general  order,  and  such  amount  must 
be  shown  by  proper  proof.  Matter  of  Elk  Vallfey  Coal  Mining  Co.  (D.  C,  Ky.),  32  Am.  B.  R. 
197,   213   Fed.   383. 

A  charge  of  40  cents  for  mailing  notices  of  applications  for  discharge,  based  upon  sections 
828  and  840  of  the  U.  S.  Rev.  Stat,  is  unauthorized.  Matter  of  Longhney  (D.  C.,  Wash.), 
34  Am.  B.  E.  206,  218  Fed.  980. 

Compensation  of  trustee.— This  order  limits  the  compensation  of  the  trustee  and  is  con- 
clusive. In  re  Carolina  Cooperage  Co.  (D.  C,  N.  Car.),  3  Am.  B.  E.  154,  96  Fed.  920.  Addi- 
tional compensation  will  not  be  allowed  to  a  trustee  for  services  in  investigating  the  bank- 
rupt's disposition  of  property  and  the  loss  of  his  stock  by  fire.  In  re  Screws  (DC  Ga  ) 
17  Am.  B.  E.  296,  147  Fed.  989.  An  allowance  of  $2.50  to  the  trustee  for  his  services  as"  a 
lawyer  not  only  violates  this  general  order,  but  also  the  bankruptcy  act  itself.  In  re  Pelson 
(D.  C,  N.  Y.),  15  Am.  B.  E.  185,  194,  139  Fed.  281.  Motion  for  approval  of  additional 
expenses  incurred  by  trustee  allowed,  such  expenses  being  satisfactorily  shown  to  be  "  neces- 
sarily incurred "  by  the  trustee  in  the  performance  of  his  duties,  flatter  of  Hart  &  Co 
(D.  C,  Hawaii),  17  Am.  B.  E.  480. 

The  trustee  and  receiver  are  allowed  to  emnloy  attornevs  whose  compensation  is  part 
of  the  expense  of  the  trusteeship  or  receivership..  An  attorney  employed  by  creditors  to 
oppose  claims,  after  the  appointment  of  a  trustee,  is  not  entitled  to  compensation  for  such 
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services  unless  the  trustee  has  improperly  refused  to  make  defense.     In  re  Eoadarmour 
(C.  C.  A.  6th  Cir.),  24  Am.  B.  R.  49,  177  Fed.  379. 

Application  of  subdivision  4. —  It  is  manifest  that  this  subdivision  relates  only  to  cases 
in  voluntary  bankruptcy,  and  the  language  shows  that  there  may  be  such  cases  in  -which 
the  petitioning  debtor  is  not  required  to  pay  the  fees  of  the  clerk,  referee  and  trustee,  be- 
fore or  at  the  time  of  filing  his  petition,  although  he  presents  a  schedule  of  property  in 
excess  of  the  exemptions  allowed  by  the  law  of  the  State  of  his  domicile  and  surrenders 
an  estate  in  bankruptcy.  Otherwise,  it  would  be  futile  to  provide  that  "  the  judge  at  any 
time  during  the  pendency  of  the  proceedings  in  bankruptcy  may  order  those  fees  to  be 
paid  out  of  the  estate."  SeUers  v.  Bell  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  529,  554,  94 
Fed.  801. 

Application  under  pauper's  oath. —  The  application  of  a  party  to  proceed  under  the  pauper's 
oath  will  be  denied  and  his  petition  will  be  dismissed  unless  within  a  reasonable  time  the 
deposit  is 'made,  where  it  appears  that  he  is  earning  $30  per  month.  In  re  Collier  (D.  C.,, 
Tenn.),  1  Am.  B,  R.  182,  93  Fed.  191.  A  referee  is  unauthorized  to  require  the  bankrupt  to 
pay  the  statutory  fee  before  he  is  given  his  discharge,  where  such  bankrupt  has  filed  an 
affidavit  of  inability.    In  re  Plimpton  (D.  0.,  Vt.),  4  Am.  B.  R.  614,  103  Fed.  776. 

Preparation  and  mailing  of  notices. —  It  was  intended  by  this  general  order  that  the  clerk 
should  prepare  or  supervise  the  printing,  mailing,  etc.,  of  the  notices  required,  and  did  not 
intend  that  the  field  of  the  clerk  should  be  invaded,  and  the  prerogatives  of  his  office 
usurped,  and  an  arm  of  the  court  impaiied  by  uncertainty  in  the  discharge  of  ^such  functions 
of  his  office,  by  persons  preparing  the  copies  of  the  petition  for  discharge  and  notice,  and 
require  the  clerk  to  certify  and  mail  them.  Matter  of  Longhney  (D.  C,  Wash.),  34  Am. 
B.  R.  206,  218  Fed.  980. 

Sjiecial  or  extra  compensation  is  not  allowable  to  the  clerk  of  the  court,  under  this  gen- 
eral order,  for  mailing  notices  to  creditors ;  his  clerical  services  in  such  matters  —  so  far 
at  least  as  no  extraordinary  expense  is  involved  -^  being  covered  by  the  filing  fee  of  ten 
dollars  provided'  by^isection  52,  subdi  a  of  the  Bankruptcy  Act.     Matter  of  Iwanga   ( D.  C,  , 
Hawaii),  36  Am:  ?.  R.  285. 

Other  cases  citing  this  order. — In  re  Thoth  (D.  C,  Ohio)  4  Am.  B.  R.  780,  104  Fed.  291; 
In  re  Epstein  (D.  C,  Ark.),  6  Am.  B.  R.  191,  109  Fed.  878;  In  re  Scot  (Ref.;  Mass.), 
7  Am.  B.  R.  35;  In  re  Mammoth  Pine  Lumber  Co.  (D.  C.,  Ark.),  8  "Am.  B.  R.  651,  116 
Fed.  731;  In  re  Daniels  (D.  C,  Iowa);  12  Am.  B.  R.  446,  130  Fed.  597;  In  re  Dunn  Hard- 
ware &  Furniture  Go.  (D.  C,  N.  Car.),  14  Am.  B.  R,  186y  134  Fed.  997.   .. 

XXXVI.    APPEALS. 

1.  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court,  of  appeals,  or  to 
the  Supreme  Court  of  a  territory,  shall  be  allowed  by  a  judge  of  the  court 
appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated,  except  as 
otherwise  provided  in  the  act,  by  the  rules  governing  appeals  in  equity  in 
courts  of  the  United  States. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the  United  States  from 
a  circuit  court  of  appeals,  or  from  the  Supreme  Court  of  a  territory,  or  from 
the  Supreme  Court  of  the  District  of  Columbia,  or  from  any  court  of  bank- 
ruptcy whatever,  shall  be  taken  within  thirty  days  after  the  judgment  or 
decree,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  from,  or  by  a 
justice  of  the  Supreme  Court ,  of .  the  United  States.  ^ 

'3.  In  every  case  in  which  either  party  is  entitled  by  the  act  to  take  an  appeal 
to  the  Supreme  Court  of  the  United  States,  the  court  from' which  the.  appeal 
lies  shall,  at  or  before  the  time  of  entering  its  judgment  or  decree,  make  and 
file  a  finding  of  the  facts,  and  its  conclusions  of  law  thereon,  stated  separately ; 
and  the  record' transmitted  to  the  Supreme  Court  of  the  United  States  on  such 
an  appeal  shall  consist  only  of  the  pleadings,  the  judgment  or  decree,  the  find- 
ing of  facts,  and  the  conclusions  of  law.  ■  • . 

'    [This  general  order  is  practically  new.     Compare,  however,  General  Order  "XXVI,  1867.] 
Cross-references:    To  the  law:     §§  24,  25. 

To  the  General  Orders:     By  analogy,  XXVII. 
^To  the  OfBcial  Forms:    None. 

To  the  Supplementary  Forms:     Nos.  146,  147,  148,  149,  and,  by  analogy,  Nos.  158,  159. 

Subdivision  2;  efiect  of. — ,The  requirement,  that  appeals  to  the  Supreme  Court  shall  he 

taken  within  thirty  davs  aftpn  judgnjent,  has  the  same  effect  as  if  written  in  the.  statute. 

Conboy  v.  Nat.'Bailk,  203  IT.  S.  147,- '16  Am.  B.  R.  775.    Where  an  appeal  to  this  court  was 
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taken  within  thirty  days  and  the  circuit  court  of  appeals  made  the  findings  of  fact, and 
conclusions  of  law  part  of  the  record  by  an  order  made  within  thirty  days,  directing  the 
same  to  be  filed  mmc  pro  tunc,  as  of  the  date  of  the  judgment,  there  is  a  sufficient  compli- 
ance with  ihe  provisions  of  said  general  order.  ,  Coder,  Trustee,  etc.,  y.  Arts  (Sup.  Ct.), 
22  Am.  B.  R.  1,  213  U.  S.  223.  '  '.    ,        .         \       '  ;  ' 

Writ  of  error;  time  within  which  to  bring. — ^The  statutes  (R.  S.,  §  1008,  and  tj^e  Act  of 
March  3,  1891,  ch.  5,17,  §§  4,  5),  fix  the  time  within  which  writs  of  error  may  be  brought 
to  this  court,  and  a  motion  to  dismiss  a  writ  of  error  upon  the  ground  that  it  was  not 
sued  out  in  time,  bfscauae  (General .  Qrder  No.  36  allows  only  thirty  days  for  appeals,  and 
upon  the  further  ground  that  no  bill  of  exceptions  was  filed  will  Jbe  denied.  Grant  Shoe  Co. 
V.  Laird  Co.   (Sup.  Ct.),  21  Am.  B.  R.  .484,  212  U.  S.  445. 

Intention  of  subdivision  3.^ —  It  is  not  the  intention  of  this  subdivision  that  a  circuit  court 
of  appeals  shall,  of  its  own  motion,  ascertain  and  determine  in  advance  of  its  decision 
upon  an  appeal  in  bankruptcy,  whether  a  question  is  raised  upon  which  a  party  is  entitled 
to  allowance  of  an  appeal  to  the  Supreme  Court.  If .  such  right  is  claimed,  it  should  be 
called  to  attention  in  advance  of.  decision,  with  requests  for  findings  in  the  event  of  adverse 
ruling  upon  the  question  alleged  to  be  appealable.  Klriapp  v.  Milwaukee  Trust  Co.  (C.  C 
A.,  7th  Cir.),  20  Am.  B..R.  671,  673,  162  Fed.  675,  aflfg,  19  Am.  B.  R.  491.  See  also  Cruci- 
ble Steel  Co.  V.  Holt  (C.  C.  A.,  6th  CirJ ,  23  Am,  B.  R.3362,  174  Fed.  127. 

Where,  before  a  discharge  is  issued  to  the  bankpipt,  the  opposing  creditors  by  petition 
ask  that  separate  findings  of  facts  and  conclusions  of -law  be  filed  as  provided  in  this  gen- 
eral order,  the  order  granting  the  discharge  must  be  set  aside  and  the  prayer  of  the  petition 
granted.     In  re  Rauchenplat   (D.  C,  Port^  Rico)  ,9  Am.  B.  R,  763. 

Request  for  findings. —  Findings  of  fact  and  conclusions  of  law  under  General  Order  in 
Bankruptcy  No..  36,  paragraph  3,  will  not.  ordinarily  be  m?ide  unless  requested,  ,and  one 
who  contemplates  an  appeal  to  the  Supreme  Court,  if  the  conclusion  of  the  Circuit  Court 
of  Appeals  shall  be, against  him,  should  make  a  request  for  such  findings  before  the  decree 
of  the  Circuit  Court  of  Appeals  is  entered.  Washington  v.  Tearney  (C.  C.  A,,  4th  Cir.), 
28  Am.  B.  R.  633.  '     . 

Record  on  appeal;  contents  of:  Where  the  record  does  hot  contain  the  findings  of  faete^ 
and  conclusions  of  law  of  the  court  below,  as  required,  by  this  ordei,  the;  appeal  will  be 
dismissed  and  the  omission  .cannot  be  supplied  by  reference  to  the  opinion  of  the  court 
below.    Chapman  v.  Bowers,  18  Am,  B.  R.  844,  207  Fed.  89. 

While  neither  the  bankruptcy  act  nor  the.  general  orders  prescribe  the.  practice  to  be 
adopted  in  proceedings  on  revisory  petitions,  the  matters  of  law  of  which  revision  is  sought 
should  in  some  manner  be  clearly  presented.  Ross  v.  Stroh  (C.  C.  A.,  3d  Cir.),  21  Am. 
B.  R.  644,  165  Fed.  628. 

An  appeal  to  the  Circuit  Court  of  Appeals  from  an  order  or  decree  denying  an  adjudica- 
tion and  dismissing  an  involuntary  petition  cannot  be  entered  Where  the  record  contains 
none  of  the  testimony,  either  in  form  or  substance,  returned  by  the  referee  ajjd  passed 
upon  by  the  district  court.  Matter  of  Murphy  (C.  C  A.,  9th  Cir.),  36  Am.  B.  R.  712,  229 
Fed.  988. 

Where  a  trustee  in  bankruptcy  has  filed  a  petition  to  sell  all  the  stock  in  trade  and  other 
property  of  the  -bankrupt,  and  appellant  has  intervened  to  establish  the  lien  of  a,  chattel 
mortgage  on  such  property  to  be  satisfied  out  of  the  proceeds  of  sale,  and  the  validity  of  such 
mortgage  has  been  attacked  by  the  trustee,  it  is  a  controversy  arising  in  a  bankruptcy  pro- 
ceeding and  the  procedure  upon  appeal  to  the  U.  S.  Supreme  Court  is  the  same  as  in  like 
cases  under  the  Court  of  Appeals  Act. of  1891,  and  no  special  findings  of  fact  and  conclu- 
sions of  law  in  the  circuit  court  of  appeals  are  required,  as  General  Order  No.  XXXVI, 
-adopted  pursuant  to  §  25-b  of  the  bankruptcy  act,  does  not  apply  to  such  a  case.  In  re 
Standard  Telephone  &  Elec.  Co.,  216  U.  S.  545;  24  Am.  B.  R.  761,  aflfg.  20  Am.  B.  R.  761. 

Other  cases  citing  this  order. —  In  re  Abraham  (C.  C.  A.,  5th  Cir.),  2  Am  B  R  266 
292,  93  Fed.  767;  First  Nat.  Bank  of  Denver  v.  Klug,  8  Am.  B.  R.  12,  186  U  S  204-  Ja- 
quith  V.  Alden,  9  .Am.  B.  R.  773,  1-89  U.  S.  78;    Hiscock  v.  Varick  Bank  of  N    Y     18  Am 

B.  R.  1,  208  U.  8.  28;  Bacon  v.  Roberts  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  R.  421,  146  Fed  729- 
Armstrong  v.  Fernandez,  19  Am.  B.  R.  746,  7S0,  208  tj.  S.  324;   In  re  Cooper  Bros     (d' 

C,  Pa.),  20  Am.  B.  R.  392,,  159  Fed:  956;  Diiryea  Power  Co.  v.  Sterhbergh  (Sup.  Cfc,  US) 
25  Am.  B.  R.  66,  68,  218  U.  S.  299;   Hill  v.  Western  Electric  Co.  (C.  C.  A.,  6th  Cir  )    32  Am 
B.  R.  332,  214  Fed.  243;    MJatter  of  Krecun   (C.  C.  A.,  7th  Cir.),  36  Am    B    R    172    229 
Fed.  711.  .  •      ■         ' 

XXXVn.    GENERAL  PROVISIONS. 

In  the  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into  effect 
the  provisions  of  the  act,  or  for  enforcing  the  rights  and  reme'daes  given  by  it, 
the  rules  of  equity  practice  established  by  the  Supreme  Qourt  of  the  United 
States  shall  be  followed  as  nearly  as  may  be.  In  proceedings  at  law-,  instituted 
for  the  same  purpose,  the  practice  and  procedure  in  cases  at  law  sha.ll  be  fol- 
lowed as  nearly  as  may  be.    But  the,  judge  may,  by  special  order  in  any  case, 
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vary  the  time  allowed  for  return  of  process,  for  appearance  and  pleading,  and 
for  taking  testimony  and  publication,  and  may  otherwise  modify  the  rules  for 
the  preparation  of  any  particular  case  so  as  to  facilitate  a  speedy  hearing. 

[Last  half  of  Greneral  Order  XXII,  1867,  without  material  change.] 

Equity  practice. —  The  district  court,  being  a  court  of  equity  in  bankruptcy  matters,  is  a 
court  of  equity  for  all  purposes  in  such  matters,  and  all  the  principles  and  rules  of  equity 
apply.  In  re  Huddleston  (Ref.,  Ala.),  1  Am.  B.  R.  572,  574.  Under  this  general  order 
the  rules  of  equity  practice  "must  be  followed  as  near  as  may  be."  Ex  parte  Steele  (D. 
C,  Ala.),  20  Am.  B.  R.  575,  606,  162  Fed.  694. 
'  It  is  well  settled  that,  except  in  certain  specified  particulars,  proceedings  in  bankruptcy 
are  of  an  equitable  nature.  In  re  Waugh  (C.  C^iA.,  9th  Cir.),  13  Am.  B.  R..  187,  192, 
133  Fed.  281. 

Application  of  order. —  Shulte  v.  Patterson  (C.  C.  A.,  8th  Cir.),  77  Am.  B.  R.  99,  102, 
147  Fed.  509;   Matter  of  Fleischer  (D.  C,  N.  Y.),  18  Am.  B.  R.  194,  197,  151  Fed.  81. 

Under  the  provisions  of  this  general  order,  which  extends  the  equity  rules  of  the  Supreme 
Court  to  "  proceedings  in  equity,"  failure  to  file  an  answer  to  a  petition  seeking  to  ex- 
punge a  claim  justifies  a  decree  pro  confesso  under  Rule  18,  carrying  the  ordinary  incidents 
and  consequences  of  such  a  decree.  In  re  Docker-Foster  Co.  (D.  C,  Pa.),  10  Am.  B.  R. 
584,  123  Fed.  190. 

Where  a  petition  in  involuntary  proceedings,  in  conformity  with  this  general  order, 
stated  that  the  claims  of  the  petitioning  creditors  were  for  goods  sold  and  delivered,  and 
that  the  alleged  bankrupts  purchased  the  same  within  one  year  from  the  date  of  the  execu- 
tion of  the  petition,  and  were  provable  claims,  it  is  unnecessary  to  state  when  the  several 
amounts  became  due,  the  amount  of  the  securities  held  nor  the  manner  in  which  their  value 
was  fixed.     Matter  of  Hark  Bros.   (I>.  C,  Pa.),  14  Am.  B.  R.  400,  135  Fed.  603. 

Application  of  equity  rules  in  bankruptcy  proceedings. —  This  general  order  does  not  make 
the  General  Equity /Rules  applicable  as  rules  of  court  in  the  performance  of  the  adminis- 
trative work  of  the  courts  of  bankruptcy.  They  may  be  looked  to  for  analogies  but  not 
for  rules.  International  Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  178,  217 
Fed.   736. 

Summary  proceedings. —  This  general  order  applies  only  to  equity  proceedings,  properly 
so  called,  and  not  to  summary  proceedings  by  the  trustee  to  compell  the  bankrupt  to  turn 
over  money  to  him.     Matter  of  Cunney  (D.  C.,  Mass.),  35  Am.  B.  R.  617,  225  Fed.  426. 

Other  cases  citing  this  order. —  In  re  Keisler  (Ref.,  Wis.),N2  Am.  B.  R.  79;  In  re  Strait 
(Ref.,  N.  Y.),  2  Am.  B.  R.  30»;  In  re  Lipset,  Levitton  &  Co.  (Kef.,  N.  Y.),  9  Am.  B.  R. 
32,  34;  In  re  Glass  (D.  C,  Tenn.),  9  Am.  B.  R.  391,  399,  119  Fed.  509;  ;In  re  Williams 
(D.  C,  Tenn.),  10  Am.  B.  R.  538,  543,  123  Fed.  321;  In  re  Henschel  (Spec.  Com.,  N.  Y.),  12 
Am'.  B.  R.  31;  In  re  Barrett  (D.  C,  Tenn.),  12  Am.  B.  R.  626,  636,  132  Fed.  362;  In  re 
Kenney  &  Co.  (D.  C,  Ind.),  14  Am.  B.  R.  611,  615,  136  Fed.  451;  Matter  of  Mclntyre  & 
Co.  (C.  C.  A.,  2d  Cir.) ,  24  Am.  B.  R.  4,  40,  176  Fed.  552;  Matter  of  Pierce,  Jr.  (D.  C,  Wash.) , 
32  Am.  B.  R.  96,  210  Fed.  380;  Matter  of  Loughran  (C.  C.  A.,  3d  Cir.),  33  Am.  B.  R.  350, 
218  Fed.  619. 

XXXVIII.    FORMS. 

The  several  forms  annexed  to  these  general  orders  shall  he  observed  tod  used, 
with  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any 
particular  case. 

Construction  of  statute:  orders  and  forms. —  Seek  the  meaning  and  intent  of  the  law  first 
and  follow  that  rather  than  the  order  or  form,  and  if  the  latter  are  not  harmonious  each 
with  the  other,  seek  the  meaning  and  intent  of  the  order  and  follow  it  rather  than  the 
form.    In  re  Soper  and  Slada  (Ref.,  N.  Y.),  1  Am.  B.  R.  193. 

Forms;  use  of. —  The  forms  are  not  designed  to  eflfect  any  change  in  the  law.  They  are 
"forms"  and  nothing  more.  Thus,  it  has, been  held  that  the  failure  of  a  bankrupt  to  pre- 
cisely observe  "  Schedule  B  ( 5 )  "  in  making  a  claim  for  exemptions  is  not  fatal.  Burke 
v.. Guarantee  Title  &  Trust  Co.   (C.  C.  A-,  3d  Cir.),  14  Am.  B.  R.  31,  134  Fed.  562. 

The  brackets  used  in  Form  No.  1  for  debtor's  petition,  containing  the  phrase  "or  has 
resided  or  has  had  his  domicile  "  show  that  the  Supreme  Court  meant  that  one  or  the  other 
of  the  statements  may  be  used;  and  they  are  inserted  in  the  form  by  way  of  suggestion 
of  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any  particular  case. 
In  re  Laskaris  (Ref.,  N.  Y.),  1  Am.  B.  R.  480. 

Other  cases  citing  this  order. —  In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  608,  617; 
Matter  of  Lenfers  (D.  C,  Pa.),  35  Am.  B.  R.  3,  22S  Fed.  878;  Pollack  v.  Meyer  Bros.  Drug 
Co.   (C.  C.  A.,  8th  Cir.),  36  Am.  B.  R.  835. 
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Form  No. 

1. 

No. 

2. 

No. 

3. 

No. 

4. 

No. 

5. 

No. 

6. 

No. 

7. 

-No. 

8. 

No. 

9. 

No. 

10. 

No. 

It. 

No. 

12. 

[N".  B.^T- Oaths  required  by  the  act;  except  upon  hearings  in  court,  may  he  administeired 
by  referees  and  by  officers  authorized  to  administer  oaths  in  proceedings  before  the  courts 
of  the  United  States,  or  under  the  laws  of  the  State  where  the  same  are  to  be  taken.  Bank- 
rupt Act  of  1898,  c.  4,  i  80.] 

Debtor's  petition,  1228. 

Partnership  petition,  1242. 

Creditors'  petition,  1244. 

Order  to  show  cause  upon  creditors'  petition,  1245. 

Subpoena  to  alleged  bankrupt,  1246. 

Denial  of  bankruptcy,  1246. 

Order  for  jury  trial,  1247. 

Special  warrant  to  marshal,  1248. 
9.  Bond  of  petitioning  creditor,  1249. 

Bond  to  marshal,  1250. 

Adjudication  that  debtor  is  not  bankrupt,  1251. 

Adjudication  of  bankruptcy,  1252. 
No.  13.  Appoinimsnt,  oath,  and  report  of  appraisers,  1252. 
No.  H.  Order  of  reference,  1254. 
No.  15.  Order  of  reference  in  judge's  absence,  1255. 
No.  16.  Referee's  oath  of  office,  1255. 
No.  17.  Bond  of  referee,  1256. 
No.  18.  NoUce  of  first  meeting  of  creditors,  1257. 
No.  19.  List  of  debts  proved  at  first  meeting,  1258.   , 
No.  20.  General  letter  of  attorney  in  fact  when  creditor  is  not  represented  6y 

attorney  at  law,  1259. 
No.  21.  Special  letter  of  attorney  in  fact,  1260. 
No.  22.  Appointment  of  trustee  by  creditors,  1261. 
No.  23.  Appointment  of  trustee  by  referee,  1262. 
No.  24.  Notice  to  trustee  of  his  appointment,  1262. 
No.  25.  Bond  of  trustee,  1263. 
No.  26.  Order  approving  trustee's  bond,  1264. 
No.  27.  Order  that  no  ttustee  be  appointed,  1264. 
No.  28.  Order  of  examination  of  bankrupt,  1265. 
No.  29.  Examination  of  bankrupt  or  witness,  1266. 
No.  30.  Summons  to  loitness,  1266. 
/  No.  31.  Proof  of  unsecured  debt,  1267. 

1.  For  the  validity  ol  these  forms,  see  Section  Thirty,  ante.-  » 
[1237] 
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Form  No.  32.  Proof  of  secured  debt,  1268. 

No.  33.  Proof  of  debt  due  corporation,  1269. 

No.  34.  Proof  of  debt  by  partnership,  1276. 

No.  35.  Proof  of  debt  by  agent  or  attorney,  1271. 

No.  36;  'Proof  of  secured  debt  by  agerd,  1272. 

No.  37.  Affidavit  of  lost  bill,  or  note,  1273. 

No.  38.  Order  reducing  claim,  1274. 

No.  39.  Order  expunging  claim,  1275. 

No.  40.  List  of  claims  and  dividends  to  be  recorded  by  referee  and  by  him 

delivered  to  trustee,  1275. 
No.  41.  Notice  of  dividend,  1276. 

No.  42.  Petition  and  order  for  sale  by  auction  of  real  estate,  1277. 
No.  4s.  Petition  and  order  for  redemption  of  property  from  lien,  1278. 
No.  44-  Petition  and  order  for  sale  subject  to  lien,  1279. 
No.  45.  Petition  and  order  for  private  sale,  1280. 
No.  46.  Petition  and  order  for  sale  of  perishable  property,  1281. 
No.  47.  Trustee's  report  of  exempted  property,  1282. 
No.  48.  Trustee's  return  of  no  assets,  1283. 
No.  49.  Account  of  trustee,  1284. 
No.  50.  Oath  to  final  account  of  trustee,  1285. 
No.  51.  Order  allowing  account  and  discharging  trustee,  1286. 
No.  52.  Petition  for  removal  of  trustee,  1286. 
No.  53.  Notice  of  petition  for  removal  of  trustee,  1287. 
No.  54.  Order  for  removal  of  trustee,  1287. 
No.  55.  Order  for  choice  of  new  trusted,  1288. 
No.  56.  Certificate  by  referee  to  judge,  1289. 
No.  57.  Bankrupt's  petition  for  discharge,  1289. 

No.  58.  Specification  of  grounds  of  opposition  to  bankrupt' sdisdmrge,  1291. 

No.  59.  Discharge  of  bankrupt,  1291. 

No.  60.  Petition  for  meeting  to  consider  composition,  1292. 

No.  61.  Application  for  confirmation  of  composition,  1293. 

No.  62.  Order  confirming  composition,  1294. 

No.  63.  Order  of  distribution  on  composition,  1295. 

Form  No.  1. 
Debtor's  Petition.s 

To  tlie  Honorable 

Judge  of  the  District  Court  of  tlie  United  States 

for  the District  of : 

The  petition  of ,  of ,  in  the  county  of 

and  district  and  State  of , [State  ocmipaiion],  respeetfully 

represents : 

8.  Consult  Seotdons  Two,  Four,  Eighteen,  ih  vdlimtarr  woceedino'a  nTimilH  v^  ^™™. 
and  Fifty-nine  See  also  General  Orders  a/nd  veriflS^  inTlnS^  »J^J  fl^L  ""^ 
II,  IV,  V^  VI,  VII.    Petition,  ajid  schedules     ,  the  clTk  triplicate  and  filed   with 
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That  he  has  had  his  principal  place  of  business  [or  has  resided,  or  has 
had  his  domicile]^  for  the  greater  portion  of  six  months  next  immediately 

preceding  the  filing  of  this  petition  kt ,  within  said  judicial  district;* 

that  he  owes  debts  which  he  is  unable  to  pay  in  full ;  that  he  is  willing  to 
surrender  all  his  property  for  the  benefit  of  his  creditors  except  such  as  is 
exempt  by  law,  and  desires  to  obtain  the  benefit  of  the  acts  of  Congress 
relating  to  bankruptcy. 

That  the  schedule®  hereto  annexed,  marked  A,  and  verified  by  your 
petitioner's  oath,  contains  a  full  and  true  statement  of  all  his  debts,  and 
(so  far  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his 
creditors,  and  such  further  statements  concerning  said  debts  as  ar|e  required 
by  the  provisions  of  said  acts : 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurate  inventory  of  all  his  property,  both  real  and 
personal,  and  such  further  statements  concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  acts : 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged®  by  the  court 
to.be  a  bankrupt^  within  the  purview  of  said  acts. 


.,  Attorney. 


United  States  of  America,  District  of ^  ss.  :^ 

I,  ........   ,  the  petitioning  debtor  mentioned  and  described  in 

the  foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements 
contained  therein  are  true  according  to  the  best  of  my  knowledge,  informa- 
tion, and  belief. 

..." ;,  Petitioner. 

Subscribed  and  sworn  to  before  me  this  .  .  .  day  of ,  A.  D.  19.  .  . 


[Official  character.^ 

S.  strike  out  some  or  all  the  words  in  7.   If   partiiers   petition,   use   Form  No. 

brackets,  as  the  facts  may  be.  117,  post,    omitting  certain   allegations   if 

4.  §  2(-l).  all  join. 

5.  §  7-a(8).                 "  8.  Verification. —  See   under  section  eigh- 

6.  i  18-g.  teen,  ante. 
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Schedule  B.  (6)^^ 

Books,  papers,  deeds,  and  writings  relaiing  to   bankrupt's  business  and 

estate. 

The  foUowizig  ia  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating  to  my  trade,  business,  dealings 
estate,  and  effects,  or  any  part  thereof,  which,  at  the  date  of  this  petition,  are  in  my  possession  or  under  my  custody 
and  control,  or  which  are  in  the  possession  or  custody  of  any  person  in  trust  for  me,  or  for  my  use,  benefit,  or 
advantage;  and  also  of  all  others  which  have  been  heretofore,  at  any  time,  in  my  possession,  or  under  my  custody 
or  control,  and  which  are  now  held  by  the.  parties  whose  names  are  hereinafter  set  forth,  with  the  reason  for  their 
custody  of  the  same. 


Books. 


Daed». 


Fapm. 


Petitioner, 


Oath  to  Schedule  B.*^ 

United  States  of  Aineriea,  District  of ,  ss. : 

On  this    day  of    ,  A.  D.   19. .,  before  me  personally 

camie .^. ,  .  .  .,  the  person  mentioned  in  and  who  subscribed  to 

the  foregoing  schedule,  and  who,  being  by  me  first  duly  sworn,  did  declare  the 
said  schedule  to  be  a  statement  of  all  his  estate,  both  real  and  personal,  in 
accordance  with  the  acts  of  Congress  relating  to  bankruptcy. 


[^Official  character.'] 


SS.  Consult  foot-note  to  Schedule  B(l).  , 
23.  This  oath  is  perhaps  unnecessary,  the 
petition,  which  refers  to  the  schedules,  heing 
verified.    If  used  it  should  be  changed  into' 


the  form  of  an  affidavit  (as  is  that  at  the 
end  of  the  petition  itself),  to  be  signed  by 
the  affiant,:  with  the  proper  jurat  to  be 
signed  by  the  officer  administering  the  oath. 
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Form  Ko.  2. 
Partnership  Petition.^ 


To  the  Honorable 


•> 


Judge  of  the  District  Court  of  the  United  States 

for  the District  of : 

The  petition  of respectfully  represents: 

That  your  petitioners  and .  have  been  partners  under 

the  firm  name  of ,  having  their  principal  place  of  busi- 
ness at ' . . ,  in  the  county  of   ,  and  district  and  State  of 

,  for  the  greater  portion  of  the  six  months  next  immediately 

preceding  the  filing  of  this  petition ;  that  the  said  partners  owe  debts  which 
they  are  unable  to  pay  in  full ;  that  your  petitioners  are  willing  to  surrender 
all  their  property  for  the  benefit  of  their  creditors,  except  such  as  is 
exempt  by  law,  and  desire  to  obtain  the  benefit  of  the  acts  of  Congress 
relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by 

oath,  contains  a  full  and  true  statement  of  all  the  debts  of  said  partners,  and, 
as  far  as  possible,  the  names  and  places  of  residence  of  their  creditors,  and 
such  further  statements  concerning  said  debts  as  are  required  by  the  provi- 
sions of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B;  verified  by oath, 

contains  an  accurate  inventory  of  all  the  property^  real  and  personal,  of  said 
partners,"  and  such  further  statements  concerning  said  property  ^s  are  re- 
quired by  the  provisions  of  said  acts. 

And  Said further  states  that  the  schedule  hereto 

annexed,  marked  C,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places 
of  residejice  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the' provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed, :  marked  D-  verified  by,  his  oalli,  contains  an  accurate 
inventory  of  all  his  individual  property,  real  and.  personal^  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  actsj 

And  said .'   further  states  that  the  schedule  hereto 

annexed,  marked  E,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  najmes  and  places 

24.    Consult    Sections    Four,    Five,    and  VT,   VTI,   VIII.     In   the    "  Supplementary 

Fifty-nine,  if  all  partners  join.     If  one  or  Forms,"  post,  Form.  No.  117  will  be  found 

more   do   not,   consult   Sections   Five   and  useful  when  all  the  partners  do  not  join 

Eighteen.     See,  generally.  Section  Two  for  in  a  voluntary  petition;   also,  by  way  of 

the  place  to  file  and  Section  Seven  for  the  suggestion,  when  they  do. 
schedules.     Read   also '  General   Orders   V, 
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of  residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts ;  and  that  the  schedule 
hereto  annexed,  marked  F,  verified  by  his  oath,  contains  an  accurate  inventory 
of  all  his  individual  property,  Teal  and  personal,  and  such  further  statements 
,odnceming  said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said   further  states  that  the  schedule  hereto 

annexed,  marked  G,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said  debts 
as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule  hereto 
annexed,  marked  H,  verified  by  his  oath,  contains  an  accurate  inventory  of 
all  his  individual  property,  real  and,  personal,  and  such  further  statements 
concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said   ........'.....,...   further  states  that  the  schedule  hereto 

annexed,  marked  J,  verified  by  his  oath,  contains  a  full,  and  true  statement 
of  all  his  individual  debts,  and,  as  far  a^  possible,  the  names  and  places 
of  residence  of  his  creditors,,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts,  and  that  the. schedule 
hereto  annexed,  marked  K,  verified  by  his  oath,  contains  au  accurate  inven- 
tory of  all  his  individual  property,  re^l  and  personal,  and  such  further  state- 
ments concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that  the  said  firm  may  be  adjudged  by  a 
decree  of  the  court  .to  be  bankrupts  within  the  purview  of  said  acts. 


.,  Attorney.  Petitioners. 


,  the  petitioning  debtors  mentioned  and  described  in 

the  foregoing  petition,  do  hereiby  make  solemn  oath  that  the  statements 
contained  therein  are  true  according  to  the  be^t  of  their  knowledge,  informa- 
tion, and  belief. 


« 


Petitioners. 


Subscribed  and  sworn  to  before  me,  this  ....  day  of ,  A.  D.  19 , 


\ 


[Official  character.'] 


[Schedules  to  be   annexed   corresponding  with  schedules  under  Form 
No.  1.] 

24a.  Form  for  adjudication  of  firm  and  there  should  be  inserted  in  the  prayer  of 

petitioning  partners. — Where  an  adjudica-  the  petition  a  request  for  the  adjudication 

lion  is  desired  of  petiticSiing  pa/rtners  as  of  the  petitioning  partners  as  well  as  the 

individuals  ^.a  well  as  the  firm,  official  form  firm.  ,  Matter  of  Lenoir-Cross-  Co..  (D..  C, 

No   2  should  not  be.  literally' followed,  but  Tenn.),  35  Am.  B.  K.  774,  226  Fed,,  227. 
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Form  No.  3. 

Creditors'  Petition.26 

To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States 

for  the District  of  .;....,.: 


The  petition  oi ,  of ,  and , . . , 

of ,  and ,  of ,  respectfully  shows:*' 

That , ,  of ,  has  for  the  greater  portion  of  six 

months  next  preceding  the  date  of  filing  this  petition,  had  his  principal  place 

o£  business,  lor  resided,  or  had  his  domicile]  at  .  .*'. ,  in  the  county 

of and  Stite  and  district  aforesaid,  and  owes  debts  to  the, amount 

of  $l,00p. 

That  your  peititioners  are  creditors  of  said ,  having 

provable  claims  amounting  in  the  aggregate,  in  excess  of  securities  held  by 
them,  to  the^sum  of  $500.  That  the  nature  and  amount  of  your  petitioners' 
claims  are .  as  follows : 


And  your  petitioners. further  represent  that  said is 

insolvent,   and  that  within  four  months  next  preceding  the   date   of  this 

petition  the  said committed  an  act  of  bankruptcy,  in  that 

he  did  heretofore,  to  wit,  on  the  day  of , .- 


Wherefore  your  petitioners  pray  that  service  of  this  petition,  with  a  sub- 
poena, may  be  made  upon ,  as  provided  in  the  acts  of 

Congress  relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the 
court  to  be  a  bankrupt  within  the  purview  of  said  acts. 


■  ■  •  ■> 

Petitioners. 


.,  Attorney. 


26.   This  form  is  demurrable.     The  use  ship).  Eighteen,  and  Fifty-nine.     See  also 

of  Form  No.  lis,  post,  is  suggested.  General .  Orders  V,  VI,  VII,  IX,  XI,   and 

26.    For   the  necessary   allegations  in  a  Equity    Rules    XX    to    XXiV,    XXVIII    to 

creditors'    petition    consult    Sections    Two,  XXX.    See  also  Mather  v.  Coe,' 1  Am.  B.  E. 

Three,   Four,   Five    ( if   against  a  partner-  504,  92  Fed.  333. 


No.  4.]  Ordee  to  Show  CAtfSE;  Ceeditoe's  Petition.  1345 

United  States  of  America,  District  of ,  ss. : 

, ,  being  three  of 

the  petitioners  above  named,  do  hereby  make  solemn  oath  that  the  statements 
contained  in  the  foregoing  petition,  subscribed  by  them,  are  true. 

Before  me, ,  this day  of ,  19 


[Official  character,'] 

[Schedules   to  be   annexed  corresponding  with  schedules  under   Form 
Wo.  l.J 

Form  No.  4. 

Order  to  Show  Cause  upon  Creditors'  Petitioii.2T 

In  the  District  Court  of  the  United  States  for  the "District  of 


Iw  THE  Mattes  of 


I 
>■  In  Bankruptcy. 


Upon  consideration  of  the  petition  of that 

be  declared  a  bankrupt,  it  is  ordered,  that  the  said do 

appear  at  this  court,  as  a  court  of  bankruptcy,  to  be  holden  at  . . .' ,  in 

the  district  aforesaid,  on  the day  of ,  at o'clock  in  the 

noon,  and  show  cause,  if  any  there  be,  why  the  prayer  of  said 

petition  should  not  be  granted ;  and 

It  is-  further,  ordered  that  a  copy  of  said  petition,  together  with  a  yrit  of 

subpoena,  be  served  on  said ,  by  delivering  the  same  to 

him  /personally  or  by  leaving  the  same  at  his  last  usual  place  of  abode  in 
said  district,  at  least  five  days  before  the  day  aforesaid. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the day  of 

,  A.  D.  19... 


f    Seal  of    1  

(  tho  court,  j  ;  "  ClcrTc. 

27.  This  form  is  archaic.    It  is  an  adapta-  or  the  general  orders.     It  is  now  rarely 

tion  from  Form  No,  57,  linder  the  law  of  used.    Form  No.  5  is  enough.    Consult  Sec- 

1867,  and  does  not  iit  either  the  present  law  tion  Eighteen  of  this  work. 
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Official  Forms. 


[Nos.  6,  6. 


Foim  No.  5. 
Subpoena  to  Alleged  Bankiupt.2S 

United  States  of  America, District  of 

To ,  in  said  district,  greeting : 

For  certain  causes  offered  before  the  district  court  of  the  United  States 

of  America  within  and  for  the district  of ,  as  a  court  of 

bankruptcy,  we  command  and  strictly  enjoin  you,  laying  all  other  matters 
aside  and  notwithstanding  any  excuse,  that  you  personally  appear^*  before 
our  said  district  court  to  be  holden  at ,  in  said  district,  on  the 


day  of 


.,  A.  D.  19.  . .,   to  answer^"  to 


a  petition  filed  by  ; in  our  said  court,  praying  that  you 

may  be  adjudged  a  bankrupt;  and  to  do  further  and  receive  that  which  our 
said  district  court  shall  consider  in  this  behalf.  And  this  you  are  in  no  wise 
to  omit,  under  the  pains  and  penalties  of  what  may  befall  thereon. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  at ,  this day  of .  .  . ,  A.  D.  19 .  .  . 


f    Seal  of-  1 
I  the  court,  j 


Cleric.^'- 


Eorm  ITio.  6. 
Denial  of  BankTuptcy.32 

In  the  District  Court  of  the  Unitfed  States  for  the District  of. 


In  the  Matter  of 


^  In  Bankruptcy. 


At •.  ■  • )  ill  said  district,  on  the day  of ,  A.  D.  19 . 


28.  This  is  always  issued  and  is  tested  by 
the  clerk.  See  General  Order  III.  For 
method  of  service,  see  Section  Eighteen, 
ante,  and  note  that  the  time  within  which 
to  appear  has  been  shortened  by  the 
amendatory  act  of  1903,  as  has  the  time  for 
service  by  publication. 

29.  For  methods  of  appearance,  see  Sec- 
tion Eighteen. 

,  30.  For  the  memorandum  to  be  put  at  the 
bottom  of  this  subpoena,  see  Equity  Rule 


XII.     Consult  also  for  process  and  aerviice. 
Equity  Rules  VII  to  XVI.' 

31.  For  "  Order  Directing  Service  by 
Publication,"  see  Form  No.  121;  for  "Gen- 
eral Appearance,"  see  Form  No.  122;  for 
"Appearance  by  Intervening  Creditor,"  see 
Form  No.  123;  and  for  other  forms  useful 
in  involuntary  proceedings,  see  "  Supple- 
mentary Forms,"-  post,  and  Hagar  and 
Alexander's  Bankruptcy  Forms. 

32.  Consult'  for  available  defenses  to  a 


No.  7.] 


Oedbe  foe  Juey  Teiai. 


124:7 


And  now  the  said appears,  and  denies^^  that  he  has 

committed  the  act  of  bankruptcy  set  forth  in  said  petition,  or  that  he  is 
insolvent,  and  avers  that  he  should  not  'be  declared  bankrupt  for  any  cause 
in  said  petition  alleged ;  and  this  he  prays  may  be  inquired  of  by  the  court,^* 
\_or,  he  demands  that  the  same  may  be  inquired  of  by  a  jury.]^^ 

Subscribed  and  sworn  to  before  me,  this  ....  day  of ,  A.  D.  19 .  . 


[Official  character,'] 


Form  No.  r.«» 
Order  for  Jury  Trial.37 
In  the  District  Court  of  the  IJnited  States  for  the 


District  of 


In  the  Matter  of 


^  In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 .  . . 

Upon  the  demand  in  writing  filed  by ,  alleged  to  be 

a  bankrupt,  that  the  fact  of  the  cpmmission  by  him  of  an  act  of  bankruptcy, 
and  the  fact  of  his  insolvency  may  be  inquired  of  by  a  jury,  it  is  ordered, 
that  said  issue  be  submitted  to  a  jury.** 


SS'eal  of    1 
the  court.  J 


Clerh. 


creditors'  petition,  Sections  Two,  Three, 
Four,  'Five'  (if;  against  a  par^ership ) ; 
Eighteen,  and  Fifty-nine;  for  time.  to.  file 
denial  (answer),  see  §  18-b,  as  amended  by 
the  act  of  1903.  See  also  Mather  v.  Goe, 
1  Am.  B.  R.  504,  93  Fed.  333.       , 

33.  For  form  of  "  General  ■  Answer,"  see 
Form  No.  127;  for  "Answer  Alleging  More 
than  Twelve  Greditors,"  see  Form  No.  138; 
and  for  other  useful  forms-  in  involuntary 
cases,  see  " Supplementary . ForluSi"  posti,- 

34. 'For  pleadings :  in  equity,  see  Eqwi;ty 
Rules  .generally.^-  .>;  ■ 

3S.  The  demand  for  a  jury  trial  is  often 
in  a.  separate  paper;  see  Form  No.  ,136. 


36.  This  order  is  not  iised  in  the  southern 
district  of  New  York.  • 

37.  This  fDUow:s  as  a  ma,tter  of  course  the 
timely  filing  of  a  denial  in  the  shape  of 
Form  No.  6,  provided  the  denial  puts  at~ 
issue  either  insolvency  or  the  comniission 
of  an  act  of  bankruptcy;  or,  if  such  an 
issue  is  made  by  an  answer  and  demand  of 
jiiry  trial  in  the  ,  method,  aiiggested  ?  by 
Forms  Nos.  136  and  127.    ,     .  ■ 

.  38.  For  psaetipe .  on  jury  it^ials  consult 
Section  Nineteen,  ante.  S'ee-filsp  Genera^ 
Order  III,  For -costs  in  contested  adjudi:' 
cations,-  see-  General  Order  XXXIV.  , 
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Official  Fobms. 


['No.  8. 


Form  No.  8. 
Special  Warrant  to  Marshal.3! 

In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matter  of 


III  Bankruptcy. 


To  the  marshal  of  said  district  or  to  either  of  his  deputies,  greeting : 

Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on  the  . . .' .  day  of 

,  A.  D.  19 ,  filf  d  against ,  of  the  county 

of  • and  State  of ,  in  said  district,  and  said  petition  is 

still  pending ;  and  whereas  it  'satisfactorily  appears  that  said has 

committed  an  act  of  bankruptcy  \^or  has  neglected  or  is  neglecting,  or  is 
about  to  so  neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby 
deteriorating  or  is  about  thereby  to  deteriorate  in  value] ,  you  are  therefor© 
authorized  and  required  to  seize  and  take  possession  of  all  the  estate,  real  and 

personal,  of  said ,  and  of  all  his  deeds,  hooks  of  account, 

and  papers,  and  to  hold  and  keep  the  same  safely  subject  to  the  further 
order  of  the  court. 

,  Witness  the  Honorable . ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the of , 

A.  D.  19... 


J    Seal  of    I 
I  the  court  | 


Clerk. 


EETtTEW  BT  MAESHAL  THEEEOI(r. 

By  virtue  of  the  within  warraiit,  I  have  taken'possession  of  the  estate  of  the 

within-named ,  and  of  all  his  deeds,  books  of  account, 

and  papers  which  have  come  to  my  knowledge. 


39.  This  form  is  somewhat  of  an  inherit- 
ance from  the  law  of  1,867.  It  is  useful  in 
Beizuretf  .of  property  authorized  by  §§  3-e 
and  69.  It  is  suggestive  when  a  receiver  is 
appointed  under  §3  (3)  and  given  power 
to  take  possession  of  the  bankrupt's  prop- 


Marshal  [or  Deputy  Marshal]. 

erty  under  |  2(15).  See  the  appropriate 
Sections  of  this  work;  also  General  Orders 
III,  X,  XIX,  and  Equity  Rule  XV.  The 
oath  at  the  end  of  the  form  may  be  taken 
before  any  of  the  officers  mentioned  in  S  20. 


No.  9.] 


Bond  of  Petitioning  Ceeditob. 
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Fees  and  Expenses. 

1.  Service  of  warrant 

a.  Necessary  travel,  at  the  rate  of  six  cents  a  mile  each  way 

3.  Actual  expenses  in  custody  of  property  and  other  services,  as  follows 


[Here  state  the  particulars.] 


Marshal  [or  Deputy  Marshal]. 

District  of ,  A.  D.  19. . . 

Personally  appeared  before  me  the  said ,  and  made 

path  ttat  the  above  expenses  returned  by  him  have  been  actually  incurred  and 
paid  by  him,  and  are  just  and  reasonable. 

> 

Referee  in  Bankruptcy. 

Form  So.  9. 
Bond  of  Petitioning  Cieditor.M 

Know  all  men  by  these  presents :    That  we, ,  as  prin- 
cipal, and ,  as  sureties,  are  held  and  firmly  bound  unto 

,  in  the  full  ,^d  just  sum  of dollars,  to  be  paid- 

to  the  said    .,  executors,  administrators,  or  assigns  to 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A,  D.  19 . . . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 

district  of against  the  said ,  and  the  said has  applied  to 

that  court  for  a  warrant  to  the  marshal  of  said  district  directing  him  to  seize 

and  hold  the  property  of  said ,  subject  to  the  further 

orders  of  said  district  court : 

N^ow,  therefore,  if  such  a  warrant  shall  issue  for  the  seizure  of  said  prop- 
erty, and  if  the  said shall  indemnify  the  said 

for  such  damages  as  he  shall  sustain  in  the  event"  such  seizure 


40.  This  bond  seems  to  conform  to  the 
requirements  of  §  69.     It  can  be  used  also 

Y9 


in  seizures  under 
Form  No.  8. 


{  3-e.     See  foot-note  to 


1250  Official  Foems.  [No.  10. 


shall  prove  to  have  been  -wrongfuily  obtained,  then  the  above  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in ,  . 

presence  of  —  •  • •  •  •  •    [seal.] 


[seal.] 
[seal.] 


Approved  this day  of ,  A.  D.  19 . . . 

> 

District  Judge. 

Form  THa.  10. 
Bond  to  Marshal.4t 

Knov(r  all  men  by  these  presents :    That  we,  ....,.-.. ,  as  prin- 
cipal, and ■....,  as  sureties,  are  held  and  firmly  bound  unto 

,  marshal  of  the  United  States  for  the district  of 

in  the  full  and  just  sum  of dollars,  to  be  paid  to  the  said 

,  his  executors,  administrators,  or  assigns,  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of  .  I ,  A.  D.  19 .  . . 

The  condition  of  this  obligation  is  such -that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  .States  for  the 

district  of ,  against  the  said . ,  and  the  said  court 

has  issued  a  warrant  to  the  marshal  of  the, United  States  for  said  district, 

directing  him  to  seize  and  hold  property  of  the  said , 

subject  to  the  further  order  of  the  court,'  and  the  said  property  has  been 
seized  by  said  marshal  as  directed,  and  the  said  district  court,  upon  a  petition 

of  said  . ,  has  ordered  the  said  property  to  be  released  to 

him:' 

Now,  therefore,  if  the  said  property  shall  be  released  accordingly  to  the 

said ,  and  the  said ,  being,  adjudged 

a  bankrupt,  shall  turn  over  said  property  or  pay  the  value  thereof  in  money 
to  the  trustee,  •  then  the  above  obligation  to  be  void ;  otherwise  to  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  the 

presence  of  —  [seal.] 

[seal.] 

r  ! •  •'• [seal.] 

Approved  this day  of ,  A.  D.  19 .  . . 


District  Judgei 
«1.  See  foot-notes  to  Forms  Nos.  8  and  9.    This  bond  seems  to  apply  only  to  §  69. 


No.  11.  J 


Debtoe  Not  a  Bankettpt. 
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Form  Ho,  11. 
Adjudication  that  Debtor  is  Not  Bankiupt.42 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


In  Bankruptcy. 


At  .........  in  said  district,  on day  of ,  A.  D.  19 .  .  . , 

before  the  Honorable  .  . '. ,  judge  of  the: ;;.'...  district  of 


This  cause  came  on  to  be  heard  at ,  in  said  court,-  upon  the 

petition,  of that, be  adjudged  a  bankrupt  withiri  "the 

true  intent  and  meaning  of  the  acts  of  Congress  relatiiig  to  bankruptcy,  and 
[here  state  the  proceedings^  whether  there  was  no  opposition^  or,  if  opposed, 
state  what  proceedings  were  had.'\ 

And  thereupon,  and  upon  consideration  of  the  propfs  in  said  cause  \and 
the  arguments  of  counsel  thereon,  if  any^ ,  it  was  found  that  the  facts  set 
forth  in  said  petition  were  not  proved;  and  it  is  therefore  adjudged  that 

said   was  not  a  bankrupt,  and  that  said  petition  be  dismissed, , 

with  costs. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the day  of , 

A.  D.  19... 


f    Seal  of    1 
^  the  court,  j 

42.  This  form  is  the  converse  of  Form  No. 
12.  See,  generally.  Sections  Two,  Three, 
Four,  Five  (if  against  a  partnership), 
Eighteen,   and   Fifty-nine;    General   Orders 


Glerh. 

IV,  V,  VI,  VII,  XXXIV;  and  compare 
Equity  Rules  LXXXV  and  LXXXVI.  Nu- 
merous forms  in  point'  by  analogy  will  be 
found  in  "  Supplementary  Forms,"  •post. 
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[Noa.,  12,  13 


Form  ITo.  12. 
Adjudication  of  Bankiuptc;.^ 
In  the  District  Court  of  the  United  States  for  the  . . 


District  of 


In  the  Mattebi  of 


Bankrupt 


>~ln  Bankruptcy. 


At ,  in  said  district",  on  the day  of ,  A.  D.  19 ... , 

before  the  Honorable ,  judge  of  said  court  in  bankruptcy, 

the  petition  of that*^* be  adjudged  a 

bankrupt,  within  the  true  intent  and  meaning  of  the  acts  of  Congress  relating 

to  bankruptcy,  having  been  heard  and  duly  considered,  the  said 

........  is  hereby  declared  and  ad  judged,  bankrupt  accordingly. 

Witness  the  Honorable ,  judge  of  said-  court,  and  the 

seal  thereof,,  at ,  in  said  district,  on  the day  of 

A.  D.  19... 


J    Sfeal  ot    } 


i  the  court,  j  Qi^^jg^ 

Form  ITo.  13. 
Appointment,  Oath,  and  Report  of  Appraiseis.M 
In  the  District  Court  of  the  United  States  for  the District  of  ... . 


lis  THE  Matter  of 


BwnJcruft    . 


In  Bankruptcy. 


It  is  ordered  that ,. .  .,  of 


of. 


and 


43.  The  use  of  this  form  is  quite  uni- 
versal. When  the  adjudication  is  made  by 
the  referee  (§  38-a(l)),  it  should  follow 
the  frameworjf  of  the  numerous  referee 
orders  in  "  Supplementary  Forms,"  post, 
note  the  absence  of  the  judge  from  the  dis- 
trict or  the  division,  the  receipt  of  an  order 
of  reference  from  the  clerk  certifying  that 
fact  (§  18-f-g;  Form  No.  15),  and  omit  the 


of ,  three  disinterested  per- 

teste  clause,  but  otherwise  follow  the  above 
phraseology.  See,  generally,  in  Sections 
Eighteen  and  Thirty-eight. 

43a.  If  the  adjudication  is  of  a  partner- 
ship and  the  partners,  see  Section  Five, 
ante,  for  the  proper  words  here,  and  Insert 
the  same  in  the  title. 

44.  See  Section  Seventy  and  compare 
General  Order  XVII. 


No.  13.j  Appointment,  etc.,  of  Appeaisebs.  1253 

sons,  be,  and  they  are  hereby,  appointed  appraisers  to  appraise  the  real  and 
personal  property  belonging  to  tlie  estate  of  the  said  bankrupt  set  out  in  the 
schedules  now  on  file  in  this  court,  and  report  their  appraisal  to  the  court, 
said  appraisal  to  .be  made  as  soon  as  may  be,  and  the  appraisers  to  be  duly 
sworn. 

Witness  my  hand  this day  oi ,  A.  D.  1'9 . . . 

'•■» 

Referee  in  Bankruptcy.*^ 

District  of ,  ss. : 

Personally  appeared  the  within-named and  severally 

made  oath  that  they  will  fully  and  fairly  appraise  the  aforesaid  real  and 
personal  property  according  to  their  best  skill  and  judgment. 

iSubscribed  and  sworn  to  before  m«,  this day  of .,  A.  D. 

19... 

■...., 

[Official  character.'^ 

We,  the  undersigned,  having  been  notified  that  we  were  appointed  to 
estimate  and  appraise  the  real  and  personal  property  aforesaid,  have  attended 
to  the  duties  assi^ed  us,  and  after  a  strict  examination  and  careful  inquiry, 
we  do  estimate  and  appraise  the  same  as  follows  :*® 


Cents. 


In  witness  whereof  we  hereunto  set  our  hands,  at 
day  of ,  A,  D.  19. .. 


this 


45.  The  appraisers  can  be  sworn  in  before 
any  officer  mentioned  in  §  20. 

4G.  The  schedule  here  is  much  too  short. 
It  is  thought  that  there  should  be  at  least 
two  schedules,  one  for  real  estate  and  the 
other  for  personal  property,  and  that  the 
appraisers  should  set  out  the  various  items 
with  much  of  the  particularity  required  of 


a  bankrupt  (§  7[8]).  A  statement  of  the 
•basis  of  valuation,  as  "  at  cost,"  or  "  25% 
off  cost,"  and  of  the  incumbrances,  if  any, 
will  also  prove  valuable  to  the  officers  and 
the  creditors.  At  the  end  of  the  schedules 
r  there  should  also  be  a  "  summary  state- 
ment." 


1254  Officiai,  Foemb.  [No.  14. 

Form  ITq.  14. 
Order  of  Reference.4T 

In  the  District  Court  of  the  United  States  for  the  ......  District  of 


In  the  Matter  of 


Bankrupt 


^  In  Bankruptcy. 


Whereas ,  of ,  in  the  county  of and 

district  aforesaid,  on  the day  of ,  A.  D.  19 . . .,  was  duly 

adjudged  a  bankrupt  upon  a  petition  filed-  in  this  court  by  [or^  against]  him 

on  the day  of ,  A.  D.  19 . .  .,  according  to  the  provisions 

of  the  acts  of  Congress  relating  to  bankruptcy. 

It  is  thereupon  ordered,  that  said  matter  be  referred  to , 

one  of  the  referees  in  bankruptcy  of  this  court,  to  take  such  further  pro- 
ceedings therein  as  are  required  by  said  acts ;  and  that  the  said 

shall  attend  before  said  referee  on  the day  of 

at  ....  . . . .,  and  thenceforth  shall  submit  to  such  orders  as  may  be  made. by 

,  said  referee  or  by  this  coUrt  relating  to  said bankruptcy. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at in  said  district,  on  the day  of , 

A.  D.  19... 


f    Seal  of    ]  5 

1  ">«  <=<>"*•  i  Clerk. 

47.  This  order  is  discussed  in  the  text.       See    Sections    Eighteen    and    Twenity-two. 
Consult  also  General  Order  XII. 


Nos.  15,  16.]  Oedee  of  Eefeeence;  Oath  of  Eefeeee.        1255 


Porm  Ko.  J5. 
Order  of  Reference  in  Judge's  Absence.^s 
In  the  District  Court  of  the  United  States  for  the District  of  ... , 


IlT    THE    MaTTEE    of 


■"In  Bankruptcy. 


Whereas  on  the  ......  day  of  .  r. ,  A.  D.  19. . .,,  a  petition  was 

filed  to  haviB ,. ,  of ,  in  the  county  of  ........ 

and  district  aforesaid,  adjudged  a  bankrupt  according  to  the  provisions'of  the 
acts  of  Congress  relating  to  bankruptcy;  and  whereas  the  judge  of  said  court 
was  absent  from  said  district  at  the  time  of  filing  said  petition  {^oTj  in  case 
of  involuntary  bankruptcy,  on  the  next  day  after  the  last  day  on  which 
pleadings  might  have  been  filed,  and  none  have  beei^  filed  by  the  bankrupt  or 
any  of  his  creditors],  it  is  thereupon  ordered  that  the  said. matter  be  referredi 

to ,  one  of  the  referees  in  bankruptcy  of  this  court,  to 

consider  said  petition  and  take  such  proceedings  therein  as  are  required  by 

said  acts;  and  that  the  said shall,  attend  before  said 

referee  on  the day  of ,  A.  D.  19 . . ,  at 

Witness  my  hand  and  the  seal  of  the  said  court,  at ,  in  said 

district,  on  the day  of ,  A.  D.  19 . . . 

f    Seal  of    1  •  •  •  V > 

\  the  court  |  CUrTc. 

Form  No.  16. 
Referee's  Oath  of  Office.49 

I, ,  do  solemnly  swear  that  I  will  administer  justice 

without  respect  to  persons,  and  do  equal  right  to' the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all  the 
duties  incumbent  on  me  as  referee  in  bankruptcy,  according  to  the  best  of 
my  abilities  and  understanding,  agreeably  to  the  Constitution  and  laws  of  the 
United  States.  So  help  me  God. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19. . . 


District  Judge. 

48.  See  foot-notes  to  Form  No.  13. 

49.  See  Section  Thirty'six.    This  oath  can  be  taken  before   any  officer -mentioned  in 
§  20. 


1256  Official  Foems.  [JSo.  17. 

Form  No,  17. 
Bond  of  Referee.50 

Know  all  men  by  these  presents :     That  we,    of 

,  as  principal,  and of   ;....... 

; and of ,  as  sureties,  are 

held  and  firmly  bound  to  the  United  States  of  Ameripa  in  the  sum  of 

dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the  said  United 
■States,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  administrators,  jointly  and  severally,  by  these 
presents. 

Signed  and  sealed  this  ......  day  of ,  A.  D.  19 .  . . 

The  condition  of  this  obligation  is  such  that  "vdiereas  the  said 

has  been  on  the day  of ,  A.  D,  19 .  .  . ,    appointed  by  the 

Honorable ....:.,  judge  of  the  district  court  of  the  United  States 

for  the district  of ,  a  referee  in  bankruptcy  in  and  for 

the  county  of ,  in  said  districtj*  under  the  acts  of  Congress  relating 

-to  bankruptcy: 

Now,  therefore,  if  the  said shall  well  and  faithfully  dis- 
charge and  perform  all  the  duties  pertaining  to  the  said  office  of  referee 
in  bankruptcy,  then  this  obligation  to  be  void ;  otherwise  to  remain  in  full 
force  and  virtue. 

Signed  and  sealed 
in  the  presence  of  — 

[I"  S.J 

[i-^s.] 

[l.  s,] 

Approved  this day  of ,  A.  D.  19 .  . . 

District  Judge. 
SO.  This  bond  ia  required  by  J  50. 


liTo.  18.] 


Notice  of  MeetiitG  of  Ceeditoes. 
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Form  Ho.  18. 
Notice  of  Fir^t  Sleeting  of  CTeditOT8.Bi 
In  tke  District  Court  of  tlie  United  States  for  the District  of 


In  the  Matter  of 


Manhrupt  . 


In  Bankruptcy. 


To  the  creditors  of ,  of ,  hi  the  county  of 

,  and  district  aforesaid,  a  bankrupt. 

Kotice  is  hereby  given  that  on  the  ....  day  of ,  A.  D.  19 .  .  . , 

the  said was  duly  adjudicated  bankrupt ;  an(J  that  the 

first  meeting  of  his  creditors  will  be  held  at in ,  on  the 

day  of ,  A.  D.  19 .  . . ,  at  ....  o'clock  in  the noon, 

at  which  time  the  said 'creditors  may  attend,  prove  their  claims,  appoint 
a  trustee,  examine  the  bankrupt,  and  transact  such  other  business  as  may 
properly  come  before  said  meeting. 


.,19. 


51.  The  use  of  ttis  form  is  quite  uni-  • 
"versal.  With  some  changes  it  can  be 
adapted  to  fit  all  of  the  notices  given  by 
the  referee,  and  not  by  the  clerk.  See 
Forms  No.  176,  177,  178,  in  "Supple- 
mentary Forms,"  post.    For  proofs  of  mail- 


Beferee  in  Bankruptcy. 


ing  and  of  publication,  see  Forms  Nos.  179, 
180.  For  notices  given  by  tfit?  clerk  in  the 
form  of  orders  to  show  cause,  see  Forms 
Nos.  96,  108,  138.  Cohsiilt  also  Siection 
Fifty-eight,  generally,  and  General  Order 
XXI  (3). 


125S 


OeFICIAX,    FOTtMS. 


[1^0.  19. 


Form  No.  19. 
List  of  Debts  Pioved  at  First  Meeting.S2 
In  the  District  Court  of  tie  tlnited  States  for  the ,  District  of 


Iw  THE  Matter  of 


Bankrupt  . 


,  In  Bankruptcy. 


At  .  .' ,  ip  said  district,  on  the day  of ,  A.  D,  19 .  .  . , 

before  >.  . . ... . , ,  referee  in  bankruptcy. 

The  following  is  a  list  of  crefiitors  who  have,  this  day  proved  their  debts : 


'ii&mes'oi  creditors. 

Residence. 

Debts  proved. 

DoUs. 

Cts. 

Referee  in  Bankruptcy. 

52.  This  form,  is  archaic.    It  does  not  fit  Sections  ^hirty-ni;[)e  and  Fifty-seven  of  this 

the  present  law  or  practice,  and  is. rarely,  work.  .  The   referees-  keep   a.  list  in   their 

if  ever,  used.     See  General  Order  .XXIV,  claim  book  and  transmit  dividend  lists  to 

which  is  also  practically  a  dead  letter,  and  tlie  trustee. 


Jfo.  20.  J  Genekal"  Letter  of  Attoeney.  1269 


Foriri  No.  20. 
General  Letter  of  Attorney  in  Fact  when  Creditor  is  not  Represented  by  Attorney  at  Law.os 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattek  oe 


Bankrupt 


in  Bankruptcy. 


To 


I,    ,  of   ,  in  the  county  of   and 

State  of ,  do  hereby  authorize  you,  or  any  one  of  you,  to  attend  the 

meeting  or  meetings  of  creditors  of  the  bankrupt  aforesaid  at  a  court  of 
bankruptcy,  wherever  advertised  or  directed  to  be -hoi den,  on  the  day  and  at 
the  hour  appointed  and  notified  by  said  court  in  said  matter,  or  at  such 
other  place  and  time  as  may  be  appointed  by  the  court  for  holding  suc^ 
meeting  or  meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjourn- 
ment or  adjournments  thereof  may  be  held,  and  then  and  there  from  time 
to  time,  and  as  often  as  there  inay  be  occasion,  for  me  and  in  my  name  to 
vote  for  or  against  any  proposal  or  resolution  that  may  be  then  submitted 
under  the  acts  of  Congress  relating  to  bankruptcy;,  and,  in  the  choice  of 
trustee  or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me  to  assent  to 
such  appointment  of  trustee;  and  with  like  powers  to  attend  and  vote  at  any 
other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings  of  the  court, 
which  may  be  held  therein  for  any  or  the  purposes  aforesaid ;  also  to  accept 
any  composition  proposed  by  said  bankrupt  in  satisfaction  of  his  debts,  and 
to  receive  payment  of  dividends  and  of  money  due  me  under  any  compo- 
sition, and  for  any  other  purpose  in  my  interest  whatsoever,  with  full  power 
of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 

the day  of .,  A.  D.  19... 

,  [l.  s.] 

Signed,  sealed,  and  delivered  in  presence  of  — 


Acknowledged  before  me,  this day  of ,  A.  D.  19 . 


Inofficial  character.] 

53.  See  §§  1  (9),  57,  and  General  Orders  attorney  in  law  representing  a  creditor  in 
IV  and  XXI  (5).  Consult  also  discussion  a  bankruptcy  proceeding,  in  Section  Fifty- 
of  the  necessity  of  power  of  attorney  to  an        six,  ante. 


1260  Official  FoeUs.  [Ifo.  21. 

Form  No.  21. 
Special  Letter  of  Attorney  in  FactM 


In  the  Mattee  of 


Bankrupt  . 


„  In  Bankruptcy. 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  cred- 
itors in  this  matter,  advertised  or  directed  to  be  holden  at ,  on  the 

day  of ,  before ,  or  any  adjournment  thereof, 

and  then  and  there for and  in name  to  vote 

for  or  against  any  proposal  or  resolution  that  may  be  lawfully  made  or  passed 
at  such  meeting  or  adjourned  meeting,  and  in  the  choice  of  trustee  or 
trustees  of  the  estate  of  the  said  bankrupt. 

^ .  ■■^'. ,  [l.  s.] 

In  "witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 

the day  of ,  A.  D.  19... 

Si^ed,  sealed,  and  delivered  in  presence  of  — 


Ackaowledged  before  me,  this day  of ,  A.  D.  19 . 


{^Official  character.]. 

54.  See  foot-note  to  Form  No.  30.     This  form  is  for  use  when  the  attorney  is  not 
given  general  authority.    It  is  rarely  used. 


No.  22.]  Appointment  of  Tbustee  by  Oeeditoes. 
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Form  No.  22. 
Appointment  of  Trustee  by  Creditors.Bs 
In  the  District  Court  of  the  IJnited  States  for  the District  of 


In  the  Mattee  of 


Bankrupt, 


In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . . , 

before ..'..,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  cred- 
itors in  the  above  bankruptcy,  and  of  which  due  notice  has  been  given  in  the 
{here' insert  the  names  of  the  newspapers  in  which  notice  was  pvhlished], 
we,  whose  names  are  hereunder  written,  being  the  majority  in  number  and  in 
amount  of  claims  of  the  creditors  of  the  said  bankrupt,  whose  claims  have 
been  allowed,   and  who  are  present  at  this  meeting,   do  hereby  appoint 

,  of  .........  in  the  county  of and  State  of 

,  to  be  the  trustee .  .  of  the  said  bankrupt's  estate  and  effects. 


Signatures  of  creditors. 

Kesideuce  of  the  same. 

Amount  of  debt. 

Dolls. 

Cta. 

Ordered,  that  the  above  appointment  of  trustee .  .  be,  and  the  same  is  hereby 
approved.^®  . 


Referee  in  Bankruptcy, 


55.  Cross-references:  For  who  appoints 
trustees,  §§  2  (17),  44;  for  qualifications 
of  trustees,  §  45;  for  meetings  of  creditors, 
§  55;  for  who  may  vote  at  such  meetings, 
§  56;  for  notices  of  meetings  of  creditors, 
§  58-a-b.  See  also  General  Orders  XIII, 
XIV,  XV. 

56.  This  form  is  also  somewhat  archaic. 
It  is  not  often  used.     Referees  having  the 


right  to  approve  or  disapprove  the  choice 
cxf  creditors  (G  neral  Order  XIII),  a  brief 
order  of  approval  and  fixing  the  bond,  but 
without  requiring  the  signatures  of  cred- 
itors, is  suggested  as  a  substitute.  See 
Form  No.  160.  For  order  dispensing  with 
the  appointment  of  trustee  (General  Order 
XV),  see  Form  No.  87  and  compare  Form 
No.  77. 
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Official  Forms. 


[ISTos.  2'3,  24. 


Form  No.  23.. 
Appointment  of  Trustee  by  Ref  eree.57 

In  tlie  District  Court  of  the  United  States  for  the District  of 


Iw    THE   MaTTEE    of 


Bankrupt 


In  Bankruptcy. 


,A.  D.  19..., 


At ,  in  said  district,  on  the day  of  ...  . 

before  ,. ■  •  •  •,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors 
tinder  the  said  bankruptcy,  and  of  which  due  notice  has  been  given  in  the 
[here  insert  the  names  of  the  newspapers  in  which  notice  was-  published]  I, 
the  undersigned  Teferee  of  the  said  court  in  banktuptfiy,  sat  at  the  time  and 
place  above  mentioned j  pursuant  to  such  notice,  to  take  the  proof  of  debts  and 
for  the  choice  of  trustee  under  the  said  bankruptcy ;  and  I  do  hereby  certify 
that  the  creditors  whose  claims  had  been  allowed  and  were  present,  or  duly 
represented,  failed  to  make  choice  of  a  trustee  of  said  bankrupt's  estate, 

and  therefore  I  do  hereby  appoint ,  of ,  in  the 

county  of and  State  of ,  as  trustee  of  tjie  same. 


r'  Referee  in  Bankruptcy, 

Form  No.  24. 
Notice  to  Trustee  of  His  Appointment.ss 

In  the  District  Court  of  the  United  States  for  the District  of  .  .tt. 


Iw  THE  Mattee  of 


Bankrupt 


>■  In  Bankruptcy. 


To .  .  i ,  of ,  in  the  county  of ,  and 

district  aforesaid : 


57.  See  foot-note  to  Form  No.  22.  Form 
No.  160  can  easily  be  adapted  to  fit  the 
facts  outlined  above. 


58.  This  form  seems  to  be  required  by 
General  Order  XVI.  It  is,  however,  little 
used.    Ab  to.  the  trustee's  bond,  see  §  SO. 


No.  25.]  Bond  or  Trustee.  1263 

I  hereby  notify  you  that  you  were  duly  appointed  trustee  \_or  one  of  the 
trustees]  of  the  estate  of  the  ahove-natiied  banktupt  at  the  first  meeting  of  the 

creditors,  on  the  .....  .  day  of ,  A;  D.  19 . . .  and  I  have  approved 

said  appointment.     The  penal  sum  of  your  bond  as  such  trustee  has  been 

fixed  at dollars.    You  are  required  to  notify  me  forthwith  of  your 

acceptance  or  rejection  of  the  trust.        ; 

Dated  at the day  of ,  A.  D.  19. . . 

J 

Beferee  in  Bankruptcy. 

Form  ITo.  25. 
Bond  of  Tiustee.CjS 

Know  all  men  by  these  presents :  That  we, ,  of , 

as  principal,  and  , . ,.....-.,  of  ...... . .,  and  ..,;...,.   ......... 

of .,  as  sureties,  are  held  and  firmly  .bound  unto  the  United.  States 

of  America  in  the  sum  of  ......  dollars,  in  lawful  money  of  the  United 

States,  to  be"  paid  to  the  said  United  States,,  for  which  payment,  well  and 
.truly  to  be  made,  we  bind  ourselves  9,ii4,our  heirs,  executors,- .and  adminis-r 
trators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this  ......  day  of ,  A.  D.  19 . . . 

The  condition  of  this  obligation  is  such,  that  whereas  the  above-namad 

was,  on  the., .  . '.  .  .  .i  day.  of   .........  A.  D.  19 . . ., 

appointed  trustee  in  the  case  pending  in 'bankruptcy  in  said  court,  wherein 

is  the  bankrupt,  and  he,  the  said . , 

has  accepted  said  trust  with  all  the  duties  and  obligations  pertaining  there- 
unto: '  ^ 

Now,  therefore,  if  the  said ,  trustee  as  aforesaid,  shall 

obey  such  orders  as  said  court  m'ay  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  o£  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform  all  his  official  duties  as  said  trustee, 
then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

Signed  and  sealed  in 

presence  of  —  : »  Lseal,  J 

,   [seal.] 

;        .  .  ,        [seal.] 

«l'.      ' '  '  ■  - 

S9'.;Thecourit 'must  "receive"  evidence. of  ,/ done  ty  adding  an  ajRdayit  as  to  property 
the  actual  value  of  the  securities.  ;  Where"''to  the  bond.  Thus  see  Form  No.  167,  post. 
they  are  natural  persons  this  can  best  be 


1264 


Official  Foems. 


[Nos.  26,  27. 


Form  Ho.  26. 
Older  Approving  Trustee's  Bond.so 
At  a  court  of  bankruptcy,  held  in  and  f or  tke District  of 


at , ,  this day  of ,  19 .  . . 

Before ,  referee  in  bankruptcy,  in  the  District  Court 

of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


>■  In  Bankruptcy. 


It  appearing  to  the  court ,  of ,  and  in  said 

district,  has  been  duly  appointed  trustee  of  the  estate  of  the  above-named 
bankrupt,  and  has  given  a  bond  with  sureties  for  the  faithful  performance 
of  his  official  duties,  in  the  amount  fixed  by  the  creditors  \^or  by  order  of 

the  court] ,  to  wit,  in  the  sum  of dollars,  it  is  ordered  that  the  said 

bond  be,  and  the  same  is  hereby,  approved. 

' J 

Referee  in  Bankruptcy. 

Form  No.  27. 

Order  that  No  Trustee  be  Appointed.ei 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


>  In  Bankruptcy. 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and 
that  no  creditor  has  appeared  at  the  first  meeting,  and  that  the  appointment 


60.  This  order  is  not  so  phrased  as  to 
give  certain  important  facts  when  recorded 
•in  a  record  office  (%  21-e).  Hence  Form 
No.  168,  post.  See  also  Sections  Twenty- 
one  and  Fifty  of  this  work. 


61.  See  General  Order  XV  and  foot-notes. 
Consult  also  Sections  Six  and  Forty-seven. 
If  this  form  is  used  it  may,  perhaps,  be 
supplemented  as  to  the  bankrupt's  exempt 
property  by  Form  No.  109. 


JSTo.  28.] 


Obdeb  for  Exajiination  of  Bankbupt. 


1265 


of  a  trustee  of  the  bankrupt's  estate  is  not  now  desirable,  it  is  hereby  ordered 
that,  until  further  order  of  the  court,  no  trustee  be  appointed  aiid  no  other 
meeting  of  the  creditors  be  called. 


Referee  in  Bankruptcy. 


Form  No.  28. 
Order  for  Examination  of  Bankrupt.62 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


Bankrupt 


In  Bankruptcy. 


At ,  on  the day  of ,  A.  D.  19 . . . 

Upon  the  application  of ,  trustee  of  said  bankrupt  \_or 

creditor  of  said  bankrupt],  it  is  ordered  that  said  bankrupt  attend  before 

,  one  of  the  referees  in  bankruptcy  of  this  court,  at 

on  the day  of ,  at o'clock  in  the   

noon,  to  submit  to  examination  under  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  that  a  copy  of  this  order  be  delivered  to  him,  the  said  bankrupt, 
forthwith. 


Referee  in  Bankruptcy. 


62.  See  Sections  Seven  and  Twenty-one, 
also  Section  Twelve.  Compare  General 
Order  XII  (1).  This  form  is  rarely  used; 
the    bankrupt    appears    without    a    formal 

80 


order  and  is  examined  at  the  first  meeting 
of  creditors  or^  adjournments  thereof. 
Where  the  testimony  of  one  not  the  bank- 
rupt is  desired  Form  No.  30  is  used. 
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Official  Forms. 


INos.  29,  30. 


Form  No.  29. 
,                     Examination  of  Bankrupt' or  Witness. 63 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


bankrupt  . 


>-  In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 .  - , 

before ,  one  of  the  referees  in  bankruptcy  of  said  court, 

,  of  ....-....,  in  the  county  of ,  and  State  of 

,  being -duly  sworn  and  examined  at  the  time  and  place  above 

mentioned,  upon  his  oath  says:  \_Here  insert  substance  of  examination  of 
party.] 


Referee  in  Bankruptcy. 


Form  No.  30. 
Summons  to  Witness. °^ 


To : 

Whereas' ,  of ,. .  . ,  m  the  county  of , 

and  State  of ,  has  been  duly  adjudged  bankrupt,  and  the  proceed- 
ing in  bankruptcy  is  pending  in  the  district  court  of  the  United  States 
for  the district  of 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 
to  be  and  appear  before ,  one  of  the  referees  in  bank- 
ruptcy of  the  said  court,  at  . ,  on  the   ....    day  of   ,  at 

. .  .  o'clock  in  the noon,  then  and  there  to  be  examined  in  relation 

to  said  bankruptcy. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof 


at 


this 


day  of ,  A.  D.  19. 


63.  This  is  archaic.  The  bankrupt  or  the 
■witness  is  sworn  and  his  examination  taken 
down  by  a  stenographer  and  transcribed, 
and  the  testimony,  after  being  read  over 
and  signed,  is  made  a  part  of  the  referee's 
record-book.  Consult  General  Order  XXII; 
also  §i  7(9),  31,  38-a(2),  41-a. 

64.  Cross-references:       To      the      law, 


Clerk. 

§§  7(9),  21,  52-b;  to  the  general  orders, 
III,  XXII;  to  the  forms.  No.  28.  See  also, 
for  designation  of  persons  other  than  the 
marshal  to  serve  subpoenas.  Equity  Rule 
XV,  though  the  phrasing  of  the  Return. 
supra,  seems  to  iiidicate  that  any  person 
may  serve  a  subpoena  without  specific  desig- 
nation. 


No.  31.]  Proof  op  Unsecubed  Debt.  1267 

Return  of  Summons  to  Witness, 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  ov 


Banhrupi  . 


y  In  Bankruptcy. 


On  this day  of ,  A.  D.  19. . .,  before.me  came  ....... 

,  of ,  in  the  county  of and  State  of ., 

and  makes  oath,  and  says  that  he  did,  on ,  the day  of ,, 

A.  D.  19 ... ,  personally  serve ,  of   .  . .  .  r-. .  . ,  in  the 

county  of and  State  of ,  with  a  true  copy  of  the  summons 

thereto  annexed,  by  delivering  the  same  to  him;  and  he  further  makes  oath 
and  says  that  he  is  not  interested  in  the  proceediug  in  bankruptcy  named  in 
said  summons. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19 .  .  . 


Form  No.  31. 
Proof  of  Unsecured  Debt.«5 
In  the  District  Court  of  the  United  States  for  the District' of 


In  the  Matter  of 


Bankrupt 


►  In  Bankruptcy. 


A,t    ,    in   said   district  of    . ,   on   the    day  of 

,  A.  D.  19.  . .,  came ,    ,  of   ,  in  the 

county  of    ,  iu  said  district  of    .  . . , ,  and  made  oath,  and 

65.  Consult  Section  Fifty-seven.    See  also  is  held  to  or  judgment  entered  on  the  debt, 

General   Order    XXI.      If    this    form    does  and    (2)    concerning  the   average  due  date 

not    fit    the    latter    special    clauses    must.  on  an  account  maturing  at  different  times, 

usually  be  added.     Thus   (1)   that  no  note  and    (3)    if   on   open   account,   when   such 
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Oe'E'iciai,  Foems. 


['No.  32. 


says  that ,  the  person  by  [or  against]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petition,   and  still  is,  justly  and  truly  indebted   to  said 

deponent  in  the  sum  of dollars ;  that  the  consideration  of  said 

debt  is  as  follows :    


■J; 


that  no  part  of  said  debt  has  been  paid  [except 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

J; 

and  that  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his  knowl- 
edge or  belief,  for  his  use,  had  or  received  any  manner  of  security  for  said 
debt  whatever. 


Creditor, 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


[Official  character.] 


Form  No.  32. 
Proof  of  Secured  Debt.67 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattek  of 


Bankrupt 


^  In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.  19 ... ,  came ,  of    ,  in  the  county  of 

,  in  said  district  of    ,   and  made  oath,   and  says  that 


account  became  or  will  become  due,  and 
(4)  if  by  a  corporation  (see  Form  No.  33) 
why  the  claim  is  not  verified  by  its  treas- 
urer, and  (5)  if  the  claim  has  been  assigned 
after  the  bankruptcy,  certain  other  allega- 
tions as  to  the  assignment.  For  these  spe- 
cial clauses  see  Form  No.  170. 


66.  This  can  be  sworn  to  before  persons 
"  authorized  to  administer  oaths  in  pro- 
ceedings before  the  '  courts  of  the  United 
States,  or  under  the  laws  of  the  State 
where  the  same  are  to  be  taken."    See  §  20. 

67.  See  foot-notes  to  Form  31. 


No.  33.]  Peoof  of  Debt  Due  Cobpokatiow.  1269 

,  the  person  by  [or  against]  whom  a  petition  for  adjudi- 
cation of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said  deponent,  in  the- 

sum  of dollars ;  that  the  consideration  of  said  debt  is  as  follows 

;  that  no  part  of  said  debt  has  been  paid 

[except ]  ;  that  there  are  no  set-offs  or  counterclaims  to  the 

same  [except J  ;  and  that  the  only  securities  held  by  thia 

deponent  for  said  debt  are  the  following: , 


> 

Creditor. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


[Official  character.] 

Form  No.  33. 
Proof   of  Debt   Due   Corporatlon.68 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


r  In  Bamkruptey. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.  19 ... ,  came ,  of   ,  in  the   county  of 

^  and  State  of ,  and  made  oath,  and  says  that  he  is  

of  the ,  a  corporation  incorporated  by  and  under  the  laws  of  the 

State  of ,  and  carrying  on  business  at ,  in  the  county  of 

and  State  of ,  and  that  he  is  duly  authorized  to  make 

68.  See  foot-notes  to  Form  31.  Am.  B.  E.  2I5,  —  Fed.  — .     When  proof 

Proof  by  corporation  should  be  made  by  is   not  made-  by  the  treasurer   insert  the 

treasurer.     May  be  made  through  its  agent  following   clause:     "That  the   reason  this 

or  attorney  when  sufficient  reason  is  shown  proof  is  not  made  by  the  treasurer  is  that 

why  it  is  not  made  by  treasurer,  or  if  it  ...     ete.    tstating   reason],    and   that 

has  none,  by  the  officer  whose  duties  most  deponent  is-  an  .officer  of  such  corporation 

nearly  correspond  to  those  of  treasurer  as  whose    duties    most    nearly    correspond    to 

provided  by  General  Order  No.  XXI.    Mat-  those  of  treasurer." 
ter  of  Reboulin  Fils  Co.   (D.  C,  N.  J.),  19 
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■-.  OFFlCIJitL    EoiSMS. 


[No.  34. 


thjs  proof,  and  says  that  the  said ; . .  .,  the  person  by  [or 

against]  •  whom  a  petition  for  adjudication  of  bankruptcy  hks  been  filed, 
was  at  and  before  the  filing  of  the  said  petition,  and  still  is  justly  and  truly 
indebted  to  said  corporation  in  the  sum  of dollars ;  that  the  con- 
sideration of  said  debt  is  as  follows : 


that  no  part  of  said  debt  has  been- paid  [except ] ; 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

^  ;  and  that  said  corporation  has  not,  nor  has  any  person  by  its 

order.  Or  to  the  knowledge  or  belief  of  said  deponent,  for  its  use,  had  or* 
received  any  manner  of  security  for  said  debt  whatever. 


of  said  Corporation.^ 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 


19. 


[.Official  character.] 

Form  No.  34. 
Proof  of  Debt  by  Paitneiship.fiB 
In  the  District  Court  of  the  United  States  for  the District  of  . . . . . 


In  the  -Mattek  of 


Bankrupt 


>-  In  Bankruptcy. 


At ,  in  said  district  of  . ,  on  the day  of  ....... . 

A-  D.  19 ... ,  came of ,  in  the  county  of 

•  •, ,  m  said  district  of  , ,. .  .,  and  made  oath,  and  says  that  he  is 

one  of  the  firm  of ,  consisting  of  himself  and 

.......,,  of  .... ,  in  the  county  of and  State  of ; 

that  the  said ,  the  person  by  [or  against]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petitipn,  and  still  is,  justly  and  truly  indebted  to  this  deponent's 
said  firm  in  the  sum  of  dollars ;  that  the  consideration  of  said 

69.  See  foot-notes  to  Form  No.  31. 


No,  35.]             Pboof  of  Debt  by  Agent  oe  At'toeney. 

1271 

debt  is  as  follows : 

that  no  part  of  said  debt  has  been  paid  [except ] ; 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

.■ ]  ;  and  this -deponent  has  not,  nor  has  his  said  firm,  nor  has  any 

person  by  their  order,  or  to  this  deponent's  knowledge  or  belief,  for  their 
use,  had  or  received  any  manner  of  security  for  said  debt  whatever.  , 


.  .  . , 

Creditor. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


[^Official  cJCarader.] 

torm  No.  35. 
Proof  of  Debt  by  Agent  or  Attorney.™ 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattek  of 


Bankrupt 


>  In  Bankruptcy. 


At ,  in  said  district  of ,  on  the .day  of , 

A.  D.  19. . .,  came   ,  of    ,  in  the  county  of 

,,  and   State   of    .,   attorney    [or   authorized ;  agent]    of 

,  in  the  county  of  ., ,  and  State  of   .,,  and  made 

oath  and  says  that ,  tbe  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before;  the. 
filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said. 

_ in  the  sum  of dollars ;  that  the  consideration 

of  said  debt  is  as  follows: •  •  •  • 

J t 

that  no  part  of  said  debt  has  been  paid  [except 

J; 

and  that  this  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  this 
deponent's  knowledge  or  belief,  for  his  use  had  or  received  any  manner  of 

70.  See  foot-notes  to  Form  No.  31.  / 
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[No. 

36. 

security  for  said  debt  whatever.    And  this  deponent  further 
deposition  cannot  be  made  by  the  claimant  in  person  because  . 

says, 

that  this 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  aflSdavit,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated,  and  that  such  debt,  to  the  best  of  his 
knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 


Subscribed  and  sworn  to  before  me,  this  ./....  day  of ,  A.  D. 

19... 


[Official  character.] 

Form  No.  36. 
Ptoof  of  Secured  Debt  by  AgentJi 
In  the  District  Court  of  the  United  States  for  the District  of 


lif  THE  Matter  of 


Bankrupt  . 


►  In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of I . . , 

A.  D.  19 . . .,  «ame , ,  of   ,  in  the  county  of 

)   and  State   of    ,,......,    attorney    [or  authorized   agent]    of 

,  ia  the  county  of ,  and  State  of ,  and  made 

oath,  and  says  that ,  the  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,-  was,  at  and  before 
the  filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 

in  the  sum  of dollars ;  that  the  consideration 

of  said  debt  is  as  follows; 


that  no  part  of  said  debt  has  been  paid  [except 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except . 


•3; 


71.  See  foot-notes  to  Form  No.  31. 


^9-  37.]  Affidavit  of  Lost  Bill  oe  Note.  1273 

and  that  the  only  securities  held  by  said   for  said  debt  are  the 

following    

> 

and  this  deponent  further  says  that  this  deposition  cannot  be  made  by  the 

claimant  in  person  because   

and  that  lie  is  duly  a,uthorized  by  his  prinoipal  to  make  tiiia  depositi<»,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


\_Offtcial  character.] 

Form  ITo.  37. 
Affidavit  of  Lost  Bill,  or  Note.T^ 
In  the  District  Court  ©f  the  United  States  for  the  ......  District  of  .... 


In  the  Mattee  of 


Banlcrupi 


^  In  Bankrujltcy. 


On  tbas   day  of ,  A.  D.  19 . . .,  a,t ,  came 

. ,  of  - ,  in  the  county  of  .........  and  State  of 

.........  and  makes  oath  and  says  that  the  bill'  of  exchange  [or  note] ,  the 

particulars  whereof  are  underwritten,  has  been  lost  under  the  following 
cincumsitances,  to  wit, 


and  that  he,  this  deponent,  has  not  been  able  to  find  the  same ;  and  this 

deponent  further  says  that  he  has  not,  nor  has  the  said  . , , 

or  any  person  or  persons  to  their  use,  to  this  deponent's  knowledge  or  belief, 
negotiated  the  said  bill  [or  note],  nor  in  any  manner  parted  with  or 
assigned  the  legal  or  beneficial  interest  therein,  or  any  part  thereof;  and 
that  he,  this  deponent,  is  the  person  now  legally  and  beneficially  interested  in 
the  same. 

78.  See  foot-notes  to  Form  No.  31. 
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[N 

0.  38. 

Bill  or  note  above  referred  to. 

Date. 

Drawer  or  maker. 

Acceptor. 

Sum. 

) 

-J 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


'  ^Official  character.] 

Form  K'O.  38. 
Ordei  Seducing  CIaim.T3 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


<■  In  Bankruptcy. 


At ,  in  said  district,!on  the day  of ,  A.  D.  19 .  . . 

Upon  the  evidence''*  submitted  to  this  court  upon  the  claim  of 

against  Said  estate  [and,  if  the  fact  i&.  so,  upon  hearing  counsel  thereon], 
it  is  ordered,  that  the  amount  of  said  claim  be  reduced  from  the  sum  of 

,  as  set  forth  in  the  affidavit  in  proof  of  claim  filed  by  said  creditor 

in  said  case,  to  the  sum  of ,  and  that  the  latter-named  sum  be 

entered  upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a  dividend 

shall  be  computed  [if  with  interest,  with  interest  thereon  from  the 

day  of ,  A.  D.  19...]. 


Referee  in  Bankruptcy. 


73.  See,  generally,  Section  Fifty-seven, 
ante.  Read  also  §  8(8),  and  General  Order 
XXI(6). 


74.  For  forms  for  petition  and  notice  on 
an  application  to  reduce  or  expunge,  see 
Forms  Nos.  1-71  and  178,  post. 


Nos.  39,  40.]  List  of  Claims  and  Dividends. 
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Form  No.  39. 
Older  Expunging  Claim.TS 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matteb  of 


Bankrupt  . 


y  In  Bankruptcy, 


At  . .  ■. ,  in  said  district,  on  the day  of ,  A.  D.  19 . . . 

Upon  the  evidence  submitted  to  .the  CQurt  upon  the  claim  of 

against  said  estate  [and,  if  the  fact  be  so,  upon  hearing  counsel  thereon], 
it  is  ordered  that  said  claim  he  disallowed  and  expunged  from  the  list  of' 
claims  upon  the  trustee's  record  in  said  case.  '' ' 


Referee  in  Bankruptcy. 

^  Form  No.  40, 

List  of  Claims  and  Dividends  to  be  Recorded  by  Referee  and  by  him  Delivered  to  Trustee.TS 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


»In  Bankrup'tcy. 


At 


. ,  in  said  district,  on  the day  of ,  A.  D,  19 . 


•75.  See  foot-note  to  Form  No.  38. 
76.  This  form  fits  into  §  39-a(l).  As  a 
rule,  however,  dividend  sheets  are  prepared 
Jby  the  trustee  from  the  files  and  record- 
book  of  the  referee.  The  practice  here  is 
somewhat  archaic.    See  Forms  Nos.  166  and 


168  for  use  of  a  part  of  the  form  in  con- 
nection with  an  order  declaring  a  dividend 
and  ordering  it  paid  and  the  practice  there 
outlined.  Consult  also,  generally.  Sections 
Thirty-nine  and  Sixty-five,  a/nite. 
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Official  Foems. 


[No.  41. 


A  list    of  debts  proved  and  claimed  under  the  h<mkruptey  of  . . . .'. 

witft,   dividend  at  the  rate  of per  cent   this   day  declared   thereon   by 

,  a  referee  in  bcmkruptc,!/.' 


No. 

Creditors. 

[To  be  placed  alphabetically,  and  the  names  of  all 
the  parties  to  the  proof  to  be  carefully  set  forth.] 

Sum  proved. 

■  Dividend. 

r- 

DolIaTs. 

Cents. 

Dollars. 

Cents. 

Referee  in  Bankruptcy. 
Form  No.  41. 
Notice  of  Dividend.7T 
In  the  District  Court  of  thie  Unitexi  States  for  the District  of  •  •  •  • 


In  the  Matter  of 


Bankrupt 


"  In  Bankruptcy. 


At 


. ,  on  the day  of ,  A.  D.  19 . 


To 


Creditor  of ,  bankrupt : 

I  hereby  inform  you  that  you  may,  on  application  at  my  office, , 

on  the day  of ,  or  on  any  day  thereafter,  between  the  hours 

of ,  receive  a  warrant  for  the dividend  due  to  you  out  of 

the  above  estate.     If  you  cannot  personally  attend,  the  warrant  will  'be 
delivered  to  your  order  on  your  filling  up  and  signing  the  subjoiaed  letter. 


Trustee. 


77.  This  form  is  an  inheritance  from  the 
law  of  1S6T.  It  is  rarely  used.  Consult, 
generally,  Sections  Thirty-nine  and  Fifty- 
seven,  and  for  the  notice  now  required.  Sec- 
tion Fiftv-eight.  See  also  §  65  and  General 
Order  XXIX. 


For  notice  of  final  meeting,  see  Fonn  No. 
176,  which,  by  the  substitution  of  the  divi- 
dend clause  in  Form  No.  177,  can  be 
adapted  to  a  notice  for  the  declaration  and 
payment  of  a  dividend.  Compare  also 
Forms  Nos.  162,  164,  165. 
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Creditor's  I-etter  to  Trustee. 

To ...., 

Trustee  in  bankruptcy  of  the  estate  of ,  bankrupt : 

Please  deliver  to the  warrant  for  dividend  payable  out 

of  the  said  estate  to  me. 


. . ., 
Creditor. 


Form  No.  42. 
Petition  and  Order  for  Sale  by  Auction  of  Real  Estat^.Ts 
In  the  District  Court  of  the  United  States  for  the District  of 


In    THE    MaTTEH    of 


Bankrupt  . 


In  Bairkruptcy. 


BespeetfilHy  represents ,  trustee  of  the  estate  oi  said  bankrupt, 

that  it  would  be  for  the  beoaefit  of  said  estate  that  a  certain  portion  of  the  real 
estate  of  said  bankrupt,  to  wit :  \_Here  describe  it  and  its  estimated  valued 
should  be  sold  by  auction,,  in  lotsi  or  parcels,  and  upon  terms  and  conditions, 
as  follows :  » 

Wbepefore  he  prays  that  he  may  be  authorized  ^to  make  sale  by  auction  of 
said  real  estate  as  aforesaid. 

Dated  this  .* day  of ,  A.  D.  19 . . . 

•  • ) 

Trustee. 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on  for  a 

hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 

creditors  of  said  bankrupt,  now,  after  duo  hearing,  no  adverse  interest  being 

represented  thereat,  [or  after  hearing in  favor  of  said 

78.  Read  Section  Seventy,  cmte,  and  con-  public    salei  of    bankrupt's    assets,    Official 

suit   General  Order  XVIII   on   sales.      See  Form  No.  43  should  be  followed,  which  pre- 

also  for  notice  §  58-a-  (4)  and  the  sale  clause  scribes  a  petition  by  the  trustee  to  the  ref- 

in  Form  No.  177,  When  inserted,  as  there  eree  asking   leave  to   sell  the   property   at 

explained,  in  Form  No.  176;  public  sale.    Notice  of  such  petition  is  given 

■   It  is  also  suggested  that  an  adaptation  of  to  creditors  and  on  the  return  thereof  the 

this  form  to  the  framework  of  Forms  Nos.  referee  if  he  sees  fit,  directs  a  sale  which 

190  and  191,  or  if  after  notice,  to  Forms  is  then  carried  on  by  the  trustee  without 

Nos.  190  and  193,  will  be  more  in  accord  further  notice.     In  re  Nevada-Utah  Mines 

with  modern  methods  and  the  practice  out-  &  Smelters  Corporation  ^(D.  C,  N.  Y.),  38 

lined  »  the  law  and  the  general  orders.  Am.  B.  R.  409,  afifd.  (C.  C.  A.,  2d  Cir.),  39 

Use  of  form.— In  order  to  bring  about  a  Am.  B.  R.  754, 
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petition,  and ,, ., ,  in  opposition  thereto] ,  it,  is  ordered  that 

the  said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition,  by  auction,  keeping  an  accurate  account 
of  each  lot  or  parcel  sold  and  the  price  received  therefor  and  to  "Vjrhoin  sold ; 
which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  19 .  . . 


Referee  in  Bankruptcy. 

Form  No.  43. 

Petition  and  Order  for  Redemption  of  Property  from' Lienjo 

In  the.District  Court  of  the  United  States  for  the District  of 


IiT  THE  Mattes  of 


Bankrupt  . 


>  In  Bankruptcy. 


Eespectf ully  represents ,  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  sard  bankrupt's  estate,  to  wit:  /  [Here 
describe  the  estate  or  property  and  its  estimated  value^  is  subject  to  a 
mortgage  [describe  the  mortgage],  or  to  a  conditional  contract  [^describing 
if],  or  to  a  lien  [describe  the  origin  and  nature  of  the  lien'],  [or  if  the 
property  be  personal  property,  has  been  pledged  or  deposited  and  is  subject 
to  a  lien]  for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for  the 
benefit  of  the  estate  that  said  property  should  be  redeemed  and  discharged 
from  the  lien  thereon.     Wherefore  he  prays  that  he  may  be  empowered  to 

pay  out  of  the  assets  of  said  estate  in  his  hands  the  sum  of ,  being 

the  amount  of  said  lien,  in  order  to  redeem  said  property  thesefrom. 

Dated  this day  of  ...:....,  A.  D.  19 ..  . 


. .  . , 

Trustee. 


The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

79.  The  redemption  of  property  from  liens  law  of  1867.  See,  generally,  Sections 
is  not  common  undgr  the  present  law.  This  Twenty-seven  and  Sixty-seven.  As  to  no- 
form,  however,  fits  into  General  Order  tice,  see  §  58-a(7).  See  also  foot-note  to 
XXVIII,  which  is  an  inheritance  from  the  Form  No.  43. 


No.  44.]  Sale  Subject  to  Lien.  1279 

represented  thereat  [or  after  hearing in ,  opposition 

thereto],  it  is  ordered  that  the  said  trustee  be  authorized  to  pay  out  of  the 
assets  of  the  bankrupt's  estate  specified  in  the  fqregoing  petition  the  sum 

of ,  being  the  amount  of  the  lien,  in  order  to  redeem  the  property 

therefrom. 
Witness  my  hand  this day  of ,  A.  D.  19 . . . 


V    ■'    •       Referee  in  Bankruptcy. 

Form  No.  44. 
Petition  and  Order  for  Sale  Subject  to  Lien.so 

In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Maxtee  of 


Bankrupt  . 


In  Bankruptcy. 


Kespeetf uUy  represents .........  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  \_Here 
describe  the  estate  or  property  and  its  estimated  valuej  is  subject  to  a 
mortgage  [describe  mortf/age~\,  or  to  a  conditional  contract  \_describe  it],  or 
to  a  lien  [describe  the  origin  and  nature  of  the,  lien'];  or  [if -the  property  be 
personal  property']  has,  been  pledged  or  deposited  and-  is  subject  to  a  lien 
for  [describe  the  nature  of  the  lien] ,  and  that  it  would  be  for  the  benefit  of 
the  said  estate  that  said  property  should  be  sold,  subject  to  said  mortgage, 
lien,  or  other  incumbrance.  Wherefore  he  prays  that  he  may  be  authorized 
to  make  sale  of  said  property,  subject  to  the  incunpibrance  thereon. 

Dated  this day  of  . .  .* ,  A.  D.  19 .  .  . 


Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing',  no  adverse  interest  being 

represented  thereat  [or  after  hearing in  favor  of  said 

petition  and in  opposition  thereto],  it  is  ordered  that 

the  said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate 

80  See  foot-notes  to  Forms  Nos.  i43  and  form,  see  In  re  Thockmorton  (C.  C.  A.,  6th 
43.     As  to  effect  of  failure  to  follow  this      Cir.),  28  Am.  B.  E.  487. 
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specified  in  the  foregoing  petition,  by  auction  [or,  at  priyate  sale},  keeping 
an  accurate  account  of  the  property  sold  and  the  price  received  therefor  and 
to  whom  sold;  which  said  account  he  shall  file-  at  once  with  the  referee. 
"Witness  my  hand  this day  of ,  A.  D.  19 .  . . 


Beferee  in  Bankruptcy. 
Form  No.  45. 
Petition  and  Order  for  Private  Sale.si 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Matteb  of 


Bankrupt  . 


In  Bankruptcy. 


Respectfully  represents   ,  duly  appointed  trustee  of 

the  estate  of  the  aforesaid  bankrupt. 

That  for  the  following  reasons,  to  wit, 


it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale  a 
certain  portion  of  the  said  estate,  to  wit: 


Wherefore  he  prays  that  he  may  be  authorized  to  sell  the  said  property 
at  private  sale. 

Dated  this day  of ,  A.  D,  19 .  . . 


° > 

Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing in  favor  of  said 

petition  and in  opposition  thereto] ,  it  is  ordered  that  the 

said  trustee-  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate  account  of  each 

81.  See  sections  of  the  statute  and  Sections  of  this  "work,  referred  to  in  the  foot- 
notes to  Forms  Nos.  43,  43,  and  44.     See  also  General  Order  XVIII  (3). 


No.  46.]  Sale  OF  Perishable  Peopeett.  rl281 


article  sold  and  the  price  received  therefor  and  to  whom  sold;  which  said 
account  he  shall  file  at  once  with  the  referee. 
Witness  my  hand  this day  of ,  A.  D.  19 .  . . 


Referee  in  Bankruptcy, 
Form  m.  46. 
Petition  and  Order  for  Sale  of  Perishable  Property .82 
In  the  District  Court  of  the  United  iStates  for  the '  District  of 


In  thb  Mattek  of 


>-In  Bankruptcy. 


Bankrupt 


KespectfuUy  represents    .........    the  said  bankrupt,   \_or.,  a 

creditor,  or  the  receiver,  or  the  trustee  of  the  said  bankrupt's  estate] . 

That  a  part  of  the  said  estate,  to  wit, 


now  in ,  is  perishable,  and  that  there  will  be  loss  if  the  same  is  Hot 

sold  immediately. 

Wherefore  he  prays  the  court  to  order  that  the  same  be  sold  immediately 
as  aforesaid. 

Dated  this day  of ,  A.  D.  19 .  . . 


The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  the 
creditors  of  the  said  bankrupt,  [or  without  notice  to  the  creditors],  now,  after 
due  hearing,  no  adverse  interest  being  represented  thereat,  [or  after  hearing 

in  favor  of  said  petition  and in 

opposition  thereto]  I  find  that  the  facts  are  as  above  stated,  and  that  the 
same  is  required  in  the  interest  of  the  estate,  and  it  is  therefore  ordered 
that  the  same  be  sold  forthwith  and  the  proceeds  thereof  deposited  in  court. 

Witness  my  hand  this day  of ,  A.  D.  19 . . . 


Referee  in  Bankruptcy, 

82.  See  foot-notes  to  Forms  Nos.  42,  43,       Seventy,       a/nte,      and      General      Order 
44,  and  45,  and,  as  to  sales  of  perishable       XVIII (3). 
property  generally,  Sections  Fifty-eight  and 

81 
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[No.  47. 


Porm  No.  47. 
Trustee's  Report  of  Exempted  Property.ss 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt  . 


In  Bankruptcy. 


At ,  on  the day  of  ..'.".....,  19 .  . . 

The  following  is  a  schedule  of  property  designated  and  set  apart  to  be 
retained  by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  provisions 
of  the  acts  of  Congress  relating  to  bankruptcy. 


General  head. 

Particular  description, 
I 

Value. 

Military  uniform,  arms,  and  equipments . 
Property  exempted  by  State  laws(2). . . . 

Dolls. 

Cts. 

Trustee. 


83,   See,  generally.  Sections  Six,   Seven,  should  be   verified   and   specify  the   State 

and      Forty-seven,      ante.        Consult     also  statute    under    which    the   exemptions    are 

§§    8(11)    arid  ,70-b   of  the   statute.     This  set    apart.      For    other    useful    forms    on 

form   fits   into   General   Order   XVII,   but  exemptions,  see  Nos.  77,  78,  79'  and  80. 


m.  48.] 


Ketuen  of  No  AssuTa 
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Form  No.  48. 


Trustee's  Return  of  No  Asset8.84 
In  the  District  Court  of  the  United  States  for  the District  of 


Ih  the  Matter  of 


Banhrupt 


„  In  Bankruptcy.  £ 


At ,  in  said  district,  on  the day  of ,  A.  D.  19. . . 

On  the  day  aforesaid,  before  me  comes ,  of , 

in  the  county  of and  State  of ,  and  makes  oath  and  says 

that  he,  as  trustee  of  the  estate  and  effects  of  the  above-named  bankrupt  , 
neither  received  nor  paid  any  moneys  on^ccount  of  the  estate. 

Subscribed  and  sworn  to  before  me  at   ,  this   ......    day  of 

,A.  D.  19... 


Referee  in  BanhrupicyJ 


84.  Consult,  generally,  Section  Forty- 
seven;  also  General  Orde'r  XVII.  See  also, 
for  the  other  forms  for  trustees'  reports. 
Forms  Nos    165  and  167. 


85.  This  return  should  be  signed  by  the 
trustee  and  verified,  but  not  necessarily  be- 
fore the  referee;  see  §  30. 
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Foriu  No.  50. 
Oath  to  Final  Account  of  Xrustee.8T 
In  the  District  Court  of  the  United  States  for  the District  of 


.In  the  Mattee  of 


Bankrupt 


i,  In  Bankruptcy. 

) 


On  this day  of . ,  A.  B.  19 .  . . ,  before  me  come  . . . .... . . 

,  of  .........  in  the  county  of and/  State  of , 

and  makes  oath,  and  says  that  he  was,  on  the day  of ; . ,  A.  D. 

19 .  .  . ,  appointed  trustee  of  the.  estate  and  effects  of  the  above-named 
bankrupt,  and  that  as  such  trustee  he  has  conducted  the  settlement  of  the 

said  estate.     That  the  account  hereto  annexed,  containing sheets  of 

paper,  the  first  sheet  whereof  is  .marked  with  the  letter  ,....,.  [preferences 
may  here  also  he  made  to  any  prior  account  filed  by  said  trustee']  is  true, 
and  such  account  ■contains  entries  of  every  sum  of  money  received  by  said 
trustee  on  account  of  the  estate  and  eifects  of  .the  above-named  bankrupt  , 
and  that  the  payments  purporting  in  such  account  to  have  been  made  by  said 
trustee  have  been  so  made  by  him.  And  he  asks .  to  be  allowed  for  said 
payments  and  for  commission  and  expenses  as  charged  in  said  accounts. 


Trustee. 


•Subscribed  and  sworn  to  before  me,  at ,  m  said  ......  district 

of  .  .  .  •  '.  . .  .,  this d^  of  .........  A.  D.  19.  . .  i" 


\Pjficial  character. ] 

87.   This   form   seems   hardly   necessary,  save  when  used  as  suggested  in  the  foot-note 
to  Form  No.  49. '  See  the  practice  outlined  in  Forms  Nos.  163  and  163. 
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Porm  No.  51. 

Order  Allowing  Account  ss  and  Discharging  Trustee. 

In  the  District  Court  of  the  United  States  for  the District  of 


IlT    THE   MaTTEE    OE 


Bankrupt 


In  Bankruptcy. 


The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  ordered  that  the  same  be  allowed,  and 
that  the  said  trustee  be  discharged  of  his  trust. 


Referee  in  Bankruptcy. 
Form  No.  52. 
Petition  for  Removal  of  Trustee.s9 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


>■  In  Bankruptcy. 


To  the  Honorable ^ 

Judge  of  the  District  Court  of  the District  of :  . 

The  petition  of ,  one  of  the  creditors  of  said  bankrupt, 

respectfully  represents  that  it  is  for  the  interest  of  the  estate  of  said  bankrupt 
that  .........  heretofore  appointed  trustee  of  said  bankrupt's  estate,  should 

be  removed  from  his  trust,  for  the  causes  following,  to  wit :     [Here  set  forth 
the  particular  iause  or  causes  for  whichsuch  removal  is  requested.] 

88.  When  the  practice  outlined  in  Forma  89.  This  form  fits   into  General  Order* 

Nos.  167  and  168  is  followed,  this  form  will  XIII  and  XVII.     Trustees  being  rarely  rci- 

not  be  us?d.     It  is  to  the  same  effect  as  a  moved  it  is  not  important.     See  §§  2(17), 

clause  in  Form  No.  164.    See  Section  Forty-  '   44  and  46. 
seven  and  the  foot-notes  to  Forms  Nos.  49 
and  50. 


Nos.  53,  54.J 


Eemoval  of  Teustee. 


1287 


Wherefore   pray     that  notice  may  be  served  upon 

said ,  trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be 

fixed  by  the  court,  why  an  order  should  not  be  made  removing  hiiip  from  said 
trust. 

Form  No.  53. 

Notice  of  Petition  for  Removal  of  Ttustee.w    • 

In,  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


>-ln  Bankruptcy. 


At ,  on  the day  of ,  A.  D.  19 . . . 

^o ..., 

Trustee  of  the  estate  of ,  bankrupt : 

You  are  hereby,  notified  to  .appear  before  this  coui-t,  at ,  on  the 

day  of '.,  A.  D.  19. . .,  at  ...  o'clock  -.  . .  m.,  to  show  cause 

(if  any  you  have)  why  you  should  not  be  removed  'from  your  trust  as  trustee 

as  aforesaid,  according  to  the  prayer  of  the  petition  of , 

one  of  the  creditors  of  said  bankrupt,  filed  in  this  court  on  the day 

of ,  A.  D.  19 . . . ,  in  which  it  is  alleged  Inhere  insert  the  allegation 

of  the  petition"].  ! 

> 

Clerk. 
Form  No.  54. 

Order  for  Removal  of  Ttustee.oi 

In  the  District  Court  of  the  United  States  for  the District  of  ....  — .] 


Iw  THE  Mattee  of 


Bankrupt 


t-la  Bankruptqr. 


Whereas ,  of ,  did  on  the day  of 

........  A.  D.  19. . ., present  his  petition  to  this  court,  praying  that  for 


90.  See  foot-note  to  Form  No.  53. 

91.  See  foot-note  to  Form  No.  53. 
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the  reasons  therein  set  forth,  ; . . , ,  the  trustee  of  the  eS'tate 

of  said ,  bankrupt,  might  be  removed: 

Now,  therefore,  upon  reading  the  said  petition  of  the  said 

and  the  evidence  submitted  therewith,  and  upon  hearing  counsel 

on  behalf  of  said  petitioner  and, counsel  for, the  trustee,  and  upon  the  evi- 
dence submitted  on  behalf  of  said  trustee. 

It  is  ordered  that  the  said  ........   . . ......  be  removed  from  the  trust 

as  trustee  of  the 'estate  of  said -bankrupt,  and  that  the  costs  of -the  said 

petitioner  incidental  to  said  petition  be  paid  by  said 

trustee  [or^  out  of  the  estate  of;the  said ,  subject  to  prior 

charges.] .  ' 

Witness  the  Honorable ,  judge  of.  the  said  courts  and 

the  seal  thereof,  at ,  in  said  district,  on  the d^y  of , 

A.  D.  19... 


f    Seal  of   ) 

\  the  court,  f  .  Clerk, 

Form  No.  55. 
Older  for  Choice  of  New  Trustee.92 
In  the  District  Court  of  the  United  States  f or  flie District  of  . 


In  the  Mattes  of 


Banhrupt 


In  Bankruptcy. 


At ,  on  the day  of  ........  ■■  A.  D.  19 . . . 

Whereas  by  reason  of  the  removal  [or  the  de^th  or  resignation]  of 

heretofore  appointed  trustee  of  the  estate  of,  said  bankrupt,  a 

vacancy  exists  in  the  office  of  said  trustee, 

It  is  ordered, that  a  meeting: of  the  creditors  of  said  bankrupt  be  held  at 

,  in  ,  in  said  district,  on  the   day  of  , 

A.  D.  19 ... ,  for  the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further,  ordered  that  notice  be  given  to  said  creditors  of  the 
time,  place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited 
in  the  mail  at  least  ten  days  before  that  day. 


Referee  in  Bankruptcy. 
92.  See  foot-note  to  Form  No.  52. 
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Form  No.  56. 

Certificate  by  Referee  to  Judge.s^i 

In  the  District  Court  of  the  United  States  for  the District  of  ...... 


In  the  Mattek  of 


^  In  Bankruptcy. 


Bankrupt 


I,  ■ .'.  .-,..■.;.- .  .  i  .,  one  of  the  referees  of  said  court  in  bankruptcy, 

do  hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause  before 
me  the  following  question  arose  pertinent  to  the  said  proceedings:  IjHere 
siat&  the  question,  a  summary  of  the  evidence  relating  thpvetoj  and  the  finding 
and  order  of  the  refiree  thereon.'\  ■■,i:   ■.-,     ;         s 

And  the  said  question  is,  certified  to.the  judge  for  his  opinion  thereon*  , 
•  Dated  at  .  . . . ,  the  ,,.,,. .  day  of..  ■  ■  ,',.  ■  •  •,  A.  D.  19.  ! .  ;^   , 


Referee  in  Bankruptcy' 


Form  No.  57. 
Bankrupt's  Petition  for  Discharge.s^ 


In  the  Matter  of 


Bankrupt  . 


>Tn  Bankruptcy. 


To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States 

for  the  District  of : 

,  of ,  in  the  county  of  ....'....  and  State  of 

,.  in  said  district,  respectfully  represents  that  on  the day  of 

-  93.  This  form  is  hardly  suflScient  for  the  reviews,;  see  Forms  Nos.  97,  104,  lOff,  145, 
practice  under  the  present  law.  Now  the  158,  166,  169,  iii  "'Supplementary  Forms," 
referee  rarely  certifies  questions  to  the  post.  See  also  §§  2(10),.39-a(5)  and  Gen- 
judge  for  decision.  It  suggests,  however,  eral  Order  XXVII.  On  reviews,  consult 
the  certificate  on  review.  For  certificates  Section  Thirty-nine,  ante. 
for  referees  in  various  matters,   including  94.    This  form  and  the  "  Order  of  Notice 
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,  last  past,  he  was  duly  adjudged  bankrupt  under  the  acts  of 

Congress  relating  to  bankruptcy ;  that  he  has  duly  surrendered  all  his  property 
and  rights  of  property,  and  has  fully  complied  with  all  the  requirements 
of  said  acts  and  of  the  orders  of  the  court  touching  his  bankrupcty. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a  full 
discharge  from  all  debts  provable  against  his  estate  under  said  bankrupt  acts, 
except  such  debts  as  are  excepted  by  law  from  such  discharge. 

Dated  this day  of  .  ; ,  A*  B.  19 .  . . 


BanTerupl. 
Order  of  Notice  Thereon. 
District  of ,  ss. : 

On  this day  of ,  A.  D.  19.  .  .,  on  reading  the  foregoing 

petition,  it  is  — 

Ordered  by  the  court,  that  a  hearing  be  had  upon  the  same  on  the 

day  of ,  A.  D.  19 ,  before  said  court,  at ,  in  said 

district,  at    ...    o'clock  in  the    noon ;  and  that  notice  thereof  be 

published  in  .  . .  .• .■ . .'. .  .,  a  newspaper  printed  in  said  district,  and 

that  all  known  creditors  and  other  persons  in  interest  may  appear  at  the  said 
time  and  place  and  show  cause,  if  any  they  have,  why  the  prayer  of  the  said 
petitioner  should  liot  be  granted. 

And  it  is  further  ordered  by  the  court,  that  the  clerk  shall  send  by  mail 
to  all  known  creditors  copies  of  said  petition  and.  this  order,  addressed  to 
them  at  their  places  of  residence  as  stated. 

Witness  the  Honorable ,  judge  of  the  Said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the  .  .  :  .  .  day  of , 

A.  D.  19 .  . . 


f    Seal  of    I  > 

I  the  court;  Clerk. 

hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in 

the on  the  following days,  viz. : 

On  the day  of and  on  the day  of ,  in 

tEe  year  19. . . 


District  of 


Therein  "  following  it  has  caused  much  con-  eight,  ante.    See  also  suggested  "  Order  to 

fusion.     The   petition   itself  is  within   the  Show  Cause,"   being  Form  No.    126.     For 

law   (see  also  General  Order  XXXI)^  and  other  forms  in   discharge  proceedings,  see 

if  verified  by  the  bankrupt  may  be  lised.  Forms  Nos.   105,   106,   107,   108,    109,   110, 

But  the  order,  at  least  in.  so  far  as  it  re-  111,     113     and     113     in    "  Supplementary 

quires  the  clerk  to  send  to  the  creditors  Forms,"  post.    Consult  also  §§  17,  38-a  (4)] 

copies    of    the    petition,    is    clearly    wrong',  and  58-a   (8)-b. 
See,  generally,  Sections  Fourteen  and  Fifty- 
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■  — ■ — '  • 

■•: ,19--. 

Personally  appeared   ....'...: ,  and  made  oath  that  the  fore- 
going statement  by  him  subscritbed  is  true. 

Before  me,  , 

{^Official  character.'^ 


I  hereby  certify  that  I  have  on  this day  of ,  A.  D.  19. . ., 

sent  by  mail  copies  of  the  above  order,  as  therein  directed.     , 


■  •> . 
Clerk. 


Form  No.  58. 
Specification  of  Grounds  of  Opposition  to  Bankrupt's  Discharge-^s 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy. 


,  of  .........  in  the  county  of and  State 

of -  •  •;  a  party  interested  in  the  estate  of  said .' ., 

bankrupt,  do  hereby  oppose  the  granting  .to  him  of  a  discharge  from  his 
debts,  and  for  the  grounds  of  such  opposition  do  file  the  following  specifica- 
tion:    \_Here  specify  the  grounds  of  opposition.] 


Creditor. 

Form  No.  59. 
Discharge  of  Bankrupt.s^ 

District  Court  of  the  United  States, 

District  of 

Whereas, of  .......  in  said  district,  has  been  duly 

adjudged  a  bankrupt,  under  the  acts  of  Congress  relating  to  bankruptcy,  and 
appears  to  have  conformed  to  all  the  requirements  of  law  in  that  behalf,  it 

95.  This  form  should  have  a  verification.  96.  This  differs  from  the  discharge  certifi- 

See,  for  another  form,  Form  No.  Ill,  post.  eate   under  the  law  of   1867.     The  use  of 

For  grounds  of  objection  to  discharge  and  this  form  is  universal.     For  effect,  consult 

the  practice,  consult  Section  Fourteen,  amte.  Section  Fourteen,  ante. 
See  also  General  Order  XXXII. 
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is  therefore  ordered  by  this  court  that  said be  discharged 

from  all  debts  and  claims  which  are  made  provable  by  said  acts  against  his 

estjite,  and  which  existed  on  the  ......  day  of  - .! ,  Ai  D.  19 .  . . ,  on 

which  day  the  petition  for  adjudication  was  filed himij  excepting 

su^h  debts  as  are  by  Jaw  excepted  from  the  operation  of  a  discharge  in 
bankruptcy. 

Witness  the  Honorable -  .,  judge  of  said  district  court, 

»and  the  seal  thereof  this day  of  .  . .  . ;  .  .  .,  A.  D.  19.  .  . 


(  •  Seal  of    1 
i  th«  court,  j 


Clerh. 
Form  No.*60. 
Petition  for  Sleeting  to  Consider  Comp08ition.97 
District  Court  of  the  United  States  for  the. District  of 


In  the  Ma-ttek  of 


Bankrupt 


>■  In  Bankruptcy. 


To  .the  Honorable , ■.■^,  Judge  of  the  District  Court  of  the 

United  States  for  the  ......  District  of ,.;......  : 

The  above-named  bankrupt    respectfully  represent    that  a  composition  of 

. . . ,.  r.  per,  cent,  upon  all  unsecured  debts,  not  entitled  to  a  priority 

in  satisfaction  of  ......  debts  has  been  proposed  by to 

creditors,  as  provided,  by  the  acts  of  Congress  relating  to  bankruptcy, 

and verily  believe  that, the  said  composition  will  be  accepted  by  a 

majority  in  number  and  in  value  of creditors  whose  claims  are 

allowed. 

Wherief ore,    he    pray    that  a  meeting  of creditors  may  be  duly 

Called  to  act  upon  said  proposal  for  a  composition,  according  to  the  provisions 
of  said  acts  and  the  rules  of  court. 


Bankrupt. 

97.  This  form  is  never  used,:  as  ofter  and  acceptances  are  ^leil  and  application  made 
at  once   to   confirm.      See   Section   Twelve,  orate. 


No.    61.]                               CONFIEMATION    OF    COMPOSITION.  1293^ 

Foim  No.  61. 

Application  for  Confirmation  of  Coinposition.ss 

In  the  District  Court  of  the  United  States  for  the District  of i 


In  the  Matter  of 


►  In  Bankruptcy. 


Bankrupt,  . 


To. the  Honorable .,  Judge, of  the  Dist;rict -Court  of  the 

•i)  United  'States  for  the  ......  District  of : 

At ,  in  said  district,  on  the  ......  diy  of . ,  A.  D.  19 .  . . , 

now  comes ,  the  above-named  bankrupt,  and  respectfully 

represents  to  the  court  that,  after  he  had  been  examined  in  open  court  [or 
at  a  meeting  of  his  creditors]  and  had  filed  in  coutt  a  schedule  of  his  property 
and  a  list  of  his  creditors,  as  required  by  law,  he  offered  terms  of  composition 
to  his  creditors,  which  terms  have  been  accepted  in  writing  by  a  majority 
in  number  of  all  creditors  whose  claims  have  been  allowed,  which  number 
represents  a  majority  in  amount  of  such  claims ;  that  the  consideration  to 
be  paid  by  the  bankrupt  to  his  creditors,  the  money  necessary  to  pay  all  debts 
which  have  priority,  and  the  costs  of  the  proceedings,  amounting  in  all  to" 

the  sum  of dollars,  has  been  deposited,  subject  to  the  order  of  the 

judge,  in  the  .  . National  Bank,  of ,  a  designated  depository 

of  money  in  bankruptcy  cases. 

Wherefore  the  said : respectfully '  asks  that  the  said 

composition  may  be  confirmed  by  the  court.  ^ 


Bankrupt.    , 

98.  This  form,  when  verified  by  the  bank-  94,   95,   96,   97,   98,   99,   100,   101,   103   and 

rupt,  is  sufficient  to  bring  a  proposed  com-  103  for  a  complete  practice  on  composition, 

position  before  the  court.     Consult  Section  See    also    §    58-a(a)     and    General    Ordev 

Twelve,   generally.     See    also   Forms   Nos.  XXXII. 
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Form  No.  62. 
'              Order  Confirming  Compbsition.ss 
In  the  District  Court  of  the  United  States  for  the District  of  ......,, 


In  the  Matter  of 


JBankrupt 


^  In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  offered  by  .the 
bankrupt  having  been  filed  in  court,  and  it  appearing  that  the  compQsition 
has  been  accepted  by  a  majority  in  number  of  creditors  whose  claims  have 
been  allovsred  and  of -such  allowed  claims ;  and  the ,  consideration  and  the 
money  required  by  law  to  be  deposited,  having  been  deposited  as  ordered,  in 
such  place  as  was  designated  by  the  judge  of  said  court,  and.  subject  to  his 
order ;  and  it  also  appearing  that  it  is  for,  the  best  interest  of  the  creditors ; 
and  that  the  bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed  to 
perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge;  and  that 
the  offer  and  its  acceptance  are  in  good  faith  and  have  not  been  made  or 
procured  by  any  means,  promises,  or  acts  contrary  to  the  acts  of  Congress 
'relating  to  bankruptcy:  It  is, therefore  hereby  ordered  that  the  said  compo- 
sition be,  and  it  hereby  is,  confirmed. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  this day  of ,  A.  D.  19 .  .  . 


f    Seal  of    ) 
J  the  court  j 


Clerh. 


99.  For  another  form  adapted  to  a  refusal  to  confirm,   and  containing  also  directions 
for  distribution.     See  Form  No..  103,  post.  Consult  Section  Twelve,  generally. 
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Foim  ITo.  63. 

Order  of  Distribution  on  Composition.ioo 

TJkited  States  of  Ameeica  : 
In  the  District  Court  of  the  United  States  for  the  .....  District  of  . .  .T->i»ai 


In    THE   MaTTEE    of 


Bankrupt 


In  Bankruptcy. 


The  composition  offered  hy  the  ahove-named  bankrupt  in  this  case  having 
been  duly  confirmed  by  the  judge  of  said  court,  it  is  hereby  ordered  -and 
decreed  that  the  distribution  of  the  deposit  shall  be  made  by  the  clerk  of  the 
court  as  follows,  to  wit:  1st,  to  pay  the  several  claims  which  have  priority; 
2d,  to  pay  the  costs  of  proceedings ;  3d,  to  pay,  according  to  the  terms  of  the 
composition,  the  several  claims  of  general  creditors  which  have  been  allowed, 
and  appear  upon  a  list  of  allowed  claims,  on  the  files  in  this  case  which 
list  is  made,  a  part  of  this  order. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  this day  of ,  A.  D.  19. . . 


f   Seal  of   1  ' 

,  I  the  court}  Qi^j.jg^ 

100.  It  18  thought  this  order  should  be  combined  with  that  conflrming  the  compo- 
sition.   See  foot-note  to  Form  No.  62,  and  compare  Form  'No.  103,  post 


SUPPLEMENTARY  FORMS. 


PREFATORY  NOTE. 

These  forms  are  in  no  sense  official.'  Many  of  them  are  based  upon  the 
practical  experience  (fi  referees  and  practitioners.  Some  of  them  are  taken 
from  Hagar  and  Alexander's  Bankruptcy  Forms  (2d  ed.).  No  effort  has 
been  made  to  supply  forms  for  every  contingency  that  may  arise  in  a  bank- 
ruptcy proceeding;  but  simply  to  afford  the  profession  hints  as  to  the  more 
common  steps  and,  largely,  where  no  forms  are  now  available. 

The  supplementary  forms  are  later  indexed  in  with  the  official  forms  and . 
the  general  orders.      For  convenience  of  reference,  a  list,  arranged  by  the 
sections  of  the  statute  to  which  they  are  peculiarly  appropriate,  is  also  given. 

It  is  suggested  that  reference  be  made  to  Hagar  and  Alexander's  Bank- 
ruptcy Forms  (2d  ed.),  where  forms  for  every  step  in  bankruptcy  proceed- 
ings will  be  found.  This  work  will  be  found  of  great  value  in  ascertaining 
the  correct  practice  in  all  the  various  bankruptcy  proceedings  which  have 
been  discussed  in  the  text  of  Collier  on  Bankruptcy. 
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SCHEDULE  OF  FORMS. 


SECTION  TWO. 

Form  Na,  64.^  Petition  for  Appointment  of  Receiver  before  Adjudication. 
No.  65. —  Order  Appointing  Receiver  before  Adjudication. 

No.  66. —  Petition  for  Appointment  of  Receiver  after  Adjudication  and  Reference. 
No.  67. —  Order  Appointing  Receiver  after  Adjudication  an(^  Reference. 
No.  68. —  Petition  by  Receiver  to  Coiitinue  Business  of  Bankrupt. 
No.  69. —  Order  Authorizing  Receiver  to  Continue  Business  of  Bankrupt. 
No.  70. —  Order  that  Receiver  Complete.  Contracts. 
No.  71. —  Report  of  Receiver. 
No.  71a. —  Receiver's  Account  and  Oath  to  Same. 
No.  71b. —  Report  of  Special  Master  on  Receiver's  Accounts. 
No.  71c. —  Notice  of  Motion  to  Confirm  Report  of  Special  Master  on   Receiver's' 

Account. 
No.  72. —  Order  Confirming  Report  of  Special  Master  on  Receivers'  Accounts. 
No.  73. —  Petition  for  Injunction  other  than  against  Suits. 
No.  74. —  Referee's  Stay  and  Show  Cause  other  than  against  Suits. 
No.  75. —  Referee's  Order  that  Writ  of  Injunction  Issue. 
No.  76. —  Order  that  Writ  of  Injunction  Issue,  after  Referee's  Stay  and  Show  Cause. 

SECTION   SIX.' 

No.  77. —  Order  Determining  Exemptions  when  no  Trustee  Appointed. 

No.  78. —  Exceptions  to  Trustee's  Report  Setting  oflf  Exemptions. 

No.  79. —  Order  Determining  Exemptions  after  Trustee's  Report. 

No.  80. —  Petition  by  Bankrupt  for  Review  of  Referee's  Order  on  Exemptions. 

SECTION   SEVEN. 

No.  81. —  Petition  for  Order  Amending  Schedules. 

No.  83. —  Order  to  Show  Cause  on  Amendment  of  Schedules. 

No.  83. —  Order  Amending  Schedules. 

No.  84. —  Affidavit  to  Schedule  of  Creditors,  when  Bankrupt  Cannot  be  Found. 

No.  85. —  Petition  that  Bankrupt  Turn  Over  Concealed  Assets. 

No.  86. —  Order  that  Bankrupt  Turn  Over  Concealed  Assets. 

SECTION  NINE. 

No.  87. —  Petition  for  Order  of  Protection. 
No.  88. —  Order  of  Protection. 

SECTION   ELEVEN.' 

No.  89. —  Petition  for  Stay  of  Pending  Suit. 

No.  90. —  Referee's  Stay  and  Show  Cause  on  Pending  Suit. 

No.  91. —  Stipulation  that  Show  Cause  be  Heard  by  Referee. 

No.  92. —  Decision    and   Report   of   Referee    on   Application   for    Stay   Stipulatei) 

before  Him. 
No.  93. —  Order  that  Writ  of  Injunction  Issue. 

SECTION   TWELVE. 

No.  94. —  Offer  of  Composition. 
No.  95. —  Notice  to  Creditors. 
No.  96. —  Acceptance  of  Composition. 
No.  97. —  Referee's  Certificate  in  Composition. 
No.  98. —  Order  to  Show  Cause  in  Composition. 
No.  99. —  Appearance  of  Objecting  Creditor  in  Composition. 
No.  100. —  Specification  of  Objection  in  Composition. 
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FoKM  No.  101. —  Order  of  Reference  to  Special  Master  in  Composition. 
No.  102.-^  Report  of  Special  Master  in  Composition. 
No.  103. —  Order  Confirming    for  Refusing  to  Confirm)    Composition. 
No.  104. —  Petition  to  Set  Aside  Composition.'  •  ■'      ■- 
No.  104a. —  Order  Setting  Aside  a  Composition. 

SECTION    FOURTEEN. 

No.  105.^  Petition  for  Extension  of  Time  to  Apply  for  Discharge. 

No.  106.^  Referee's  Certificate  on  Application  for  Extension  of  Time. 

No.  107.^  Order  Extending  Time  to  Apply  for  Discharge.  " 

No.  108. —  Order  to  Show  Cause  oh  Application  for  Dischairge. 

No.  109. —  Referee's  Certificate  of  Conformity  on  Discharge. 

No.  110. —  Appearance  by  Ohjedting  Creditor  on  Discharge. 

No.  111. —  SpeciiScation  of  Objection  to  Discharge.  . 

No.  112. —  Exceptions  to  Specifications. 

No.  113.— Order  of  Reference  to  Special  Master  on  Discharge. 

No.  114. —  Notice  of  Hearing  before  Special  Master. 

No.  115. —  Report  of  Special  Master  on  Discharge. 

No.  116. —  Order  Denying  Discharge,  after  Reference  to  Special  Master. 

SECTION  EIGHTEEN. 
No.  117. —  Voluntary  Petition  of  Partnership,  all  Partners  not  Joining. 
No.  118. —  Involuntary  Petition  by  Three  Creditors. 
No.  119. —  Involuntary  Petition  by  One  Creditor  Against  a  Partnership. 
No.  120. —  Petition  for  Serviee  by  Publication. 
No.  121. —  Order  Directing  Service  by  Publication. 
No.  122. —  General  Appearance  in  Involuntary  Case.  "* 

No.  123. —  Appearance  by  Intervening  Creditor. 
No.  124. —  Petition  to  Intervene. 
No.  125. —  Order  Allowing  Intervention. 
No.  126. —  Application  for  Jury  Trial  in  Involuntary  Case. 
No.  127. —  General  Answer  in  Involuntary  Case. 
No;  128. —  Answer  Alleging  More  than  Twelve  Creditors. 
No.  129. —  Demurrer  to.  Petition. 
No.  130. —  Notice  of  Argument  of  Demurrer. 

No.  131. —  Order  of  Reference  to  Special  Master  in  Involuntary  Cases. 
Nol  132. —  Notice  of  Hearing  Before  Special  Master. 
No.  133. —  Notice  of  Trial  in  Involuntary  Proceeding. 
No.  134. —  Report  of  Special  Master  in  Involuntary  Case. 
No.  135. —  Exceptions  to  Report  of  Special  Master  in"  Involuntary  Case. 
No.  136. —  Order  upon  Reportof  Special  Master  Dismissing  Petition. 
No.  137. —  Petition  of  Petitioning  Creditors  for  Dismissal  in  Involuntary  Case. 
No.  138. —  Order  to  Show  Cause  on  Petition  for  Dismissal  in  Involuntary  Case. 
No.  139. —  Order  of  Dismissal  on  Petition  of  Petitioning  Creditors  and  after  Notice 

in  Involuntsfry  Case. 
No.  140. —  Order  of  Adjudication  and  Reference. 
No.  141. —  Order  Denying  Adjudication, 
l^o.  142. —  Petition  to  Vacate  Adjudication. 
No.  143. —  Notice  of  Motion  to  Vacate  Adjudication. 

SECTION   NINETEEN. 
No.  144. —  Demand  for  Jury  Trial. 

SECTION  TWENTY-TWO. 
No.  145. —  Referee's  Certificate  of~  Disqualification. 

SECTIONS  TWENTY-FOUR  AND  TWENTY-FIVE. 

No.  146.-— Petition  to  Revise  in  Matter  of  Law. 

No.  147. —  Order  of  District  Court  Allowing  Petition  for  Revision  in  Matter,  of 

Law. 
No.  148. —  Noticp  to  Respondent  on  Revision. 
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FOBM  No.  149. —  Order  of  Circuit  Court  of  Appeals  on  Eeviaion. 
No.  150. —  Citation  on  Appeal.     ' 
No.  151. —  Notice  of  Motion  fpr  Stay  Pending  Eeview. 

No.  153. —  Order  Staying  Proceedings  Pending  Petition  for  Review  under  §  24-b. 
No.  153. —  Pfetition  for  Writ  of  Error  from  Supreme  Court  to  a  Circuit  Court  of 

Appeals. 
No.  154. —  Writ  of  Error  from  Supreme  Court  to  Circuit  'CoUrt  of  Appeals. 

SECTION  TWENTY-SEVEN. 

No.  155. —  Petition  for  Meeting  of  Creditors  to  Consider  Proposed  Compromise.. 
No.  156. —  Notice  to  Creditors  of  Special  Meeting. 
No.  157. —  Order  Authorizing  Compromise. 

SECTION    THIRTY-NINE. 

No.  158. —  Petition  for  Review  of  Referee's  Ordei^ 
No.  159. —  Referee's  Certiflcalje  on  Review. 

SECTION  FORTY-EOUR.         , 
No.  160. —  Order  Approving  Appointment  of  Trustee. 

SECTION  FORTY-SEVEN. 

No.  161. —  Trustee's  First  Report. 

No.  162. —  Order* Declaring  and  Ordering  First  Dividend  Paid. 

No.  163. — -Trustee's  Final  Report  and  Account. 

No.  164. —  Final  Order  of  Distribution. 

No.  165. —  Trustee's  Combined  Dividend  Check  and  Receipt. 

SECTION  FORTY-EIGHT. 
No-  166. —  Referee's  Certificate  of  Fees  Payable. 

SECTION  FIFTY. 

No.  167. —  Bond  of  Trustee,  with  Justification  of  Sureties. 
No.  168. —  Order  Approving  Trustee's  Bond. 

SECTION  FIFTY-ONEr 
No.  169. —  Certificate  of  Referee  as  to  Falsity  of  Pauper  AflSdavit. 

SECTION  FIFTY-SEVEN.  . 

No.  170. —  Special  Clauses  for  Proofs  of  Debt  (to  Conform  to  General  Order  XXI) 

No.  171. —  Petition  for  Reconsideration  and  Rejection  of  Claim. 

No.  172. —  Notice  of  Petition  for  Reconsideration  and  Rejection  of  Claim. 

No.  173. —  Proof  of  Secured  Debt. 

No.  174. —  Order  Expunging  or  Reducing  Proof  of  Debt. 

No.  175. —  Order  Allowing  Claim. 

SECTION  FIFTY-EIGHT. 

No.  176. —  Notice  of  Final  Meeting. 

No.  177.— Special  Clauses  for  Notices  to  Creditors. 

No.  178. —  Combined  Notice  to  Creditors. 

No.  179. —  Affidavit  of  Publication  of  Notice. 

No.  180. —  Affidavit  of  Mailing  of  Notice. 

SECTION  SIXTY-TWO. 
No.  181. —  Order  Appointing  Attorney  for  Trustee. 
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SECTION.  SEVENTY.  - 

FoBM    No.  183.^—  Petition  for  Instruction  as  to  Burdensome  Property. 
No.  183. —  Order  on  Petition  as  to  Burdensome  Property. 
No.  184. —  Order  Allowing  Trustee  to  Continue  Business. 
No.  185. —  Petition  for  Leave  by  Trustee  to  Sue.  , 
No.  186. —  Order  Authorizing  Trustee  to  Sue. 
No.  187. —  Demand  in  Reclamation. 
No.  188. —  Petition  to  Reclaim. 
"    No.  189. —  Answer  in  Reclamation. 

No.  190.— Petition  for  Sale  under  General  Order  XVIII(3). 
No.  191. —  Order  for  Sale  under  General  Order  XVIII(2). 
No.  192. —  Petition  to  Confirm  Sale. 

No.  193. —  Order  Confirming  Sale  after  Notice  to  Creditors. 
/   No.  194. —  Petition  for  Private  Sale  by  Trjistee. 
No.  195. —  Order  for  Private  Sale  by  Trustee. 
No.  196. —  Petitioh  for  Sale  Free  and  Clear  of  Liens. 
No.  197. —  Notice  of  Motion  for  Sale  Free  and  Clear  of  Liens. 
No.  198. —  Order  Directing  Sale  Free  and  Clear  of  Liens. 


SUPPLEMENTARY  FORMS. 


Form  No.  64. 
Petition  for  Appointment  of  Receiver  Before  Adjuaication.1 
In  the  District  Court  of  the  United  States  for  the District  of. 


Iw  THE  Matter  of 


i-  In  Bankruptcy,  No.  . . . 


Bankrupt  . 


To  the  Hon ,  District  Judge : 

Your  petitioners  respectfully  show: 

That  their  petition  for  the  adjudication  of ,  of  the 

•  •  • of ,  in  said  district,  to  be  a  bankrupt  was  filed  herein 

on  the day  of ,  19 .  . .  ;  that  such  proceeding  is  still  pending, 

and  will  not  be  determined  for  some  time.  ' 

That,  as  your  petitioners  are  informed  and  believe,  the  estate  of  said 
bankrupt  consists  of  and  is  worth  substantially  as  follows  :^ 

That  it  is  absolutely  necessary  for  the  preservation  of  said  estate  that  a 

receiver  be  appointed  to  take  charge  of  the  same^ .  .  . , 

for  the  following  reasons  :* 


1..  See,  gener^ally, -Section  Two,  o»*e.  And 
compare  §§  3-e  and  59  with  Forma  Nos. 
8,  9,  and  10. 

2.  Here  recite  the  property,  under  the 
two  general  heads  of  real  and  personal,  in 
BufBcient  detail,  showing  in  whose  posses- 
sion it  is  and  whether  there  are  any  adverse 
claimants. 

3.  Or  a  specified  part  of  it,  stating  it. 

4.  Here  state  the  reasons,  as,  for  in- 
stance, ( 1 )  that  "  the  bankrupt  has  ab- 
sconded and  abandoned  the  same;"  or  (3) 
that  "  the  bankrupt  is  selling  the  same  at 


prices    much    less    than    such    property    is 

worth,  to  wit ,  or  has  threatened  or 

is  liable  so  to  do;"  or  (3) ,  that  "  the  bank- 
rupt is  neglecting  such  property  and  the 
same  is  deteriorating  or  liable  so  to  do." 
The  petition  should  state  that  the  appoint- 
ment of  a  receiver  is  absolutely  necessary 
for  the  preservation  of  the  estate.  In  re 
Oakland  Lumber  Co.  (C.  C.  A.  2d  Cir.), 
23  Am.  B.  R.  181,  174  Fed.  634;  In  re 
Rosenthal  (D.  C,  N.  J.),  16  Am.  B.  R.  448, 
144  Fed.  548. 


LI  303] 


1304  Supplementary  Fobms,  '  [No.  64. 

That  your  petitioners  file  herewith  the  bond  of > ,  in 

$ ,  as  required  by  §  3-e  of  the  bankruptcy  act  of  1898.^ 

That®  it  will  be  for  the  best  interests  of  said  bankrupt  and  his  creditors 
that  his  business,  located  ^t  No.  ....,.,  ...  .  . .  street,  in  the  ........  of 

,  in  said  district,  be  continued  until  the  hearing  and  decision  on  the 

petition  for  adjudication  herein,  for  the  following  reasons : 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter,  asked.  ... 

Wherefore  your  petitioners  pray  that ,  of , 

in  said  district,  be  appointed  receiver  herein^  with  power  to  take  charge  of 
and  hold  said  estate'^  and  to  continue  said  business,  and  for  such  other 
order  as  shall  be  just  and  lawful.  , 

I'ated, , , , ,19... 


) 

Petitioners.^ 


State  of  .  . . 
County  of 
City  of 


I  (We), ,  the  petitioner  .  .  mentioned  and  described 

in  the  foregoing  petition,  do  hereby  (severally)  make  solemn  oa!th  that,  the 
statements  of  fact  therein  eontaiijed  are  true,  according  to  the  best. of  my 
(our)  knowledge,  information,  and  belief.  ' 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . 


5.  For  boiid,  see  Form  No.  9,  changing  re-  7.  Or  a  specified  part  oiii,  stating  it. 
citals  to  fit  this  kind  of  an  application  and  8.  This  application  can  be  made  by  one 
the  condition  clause  to  fit  §  3-e.     ,   ,  petitioner  only.    If  made  by  attorney,  shbw 

6.  Omit  this  paragraph  if  the  receiver  is  in  affidavit  of  verification  why  petition  -was 
to  be  a  custodian  only.  not  made  by  the  creditors. 


No.  65.]  Oedee  Appointing  I^ECteivEK.  ( 1305 

Form  No.  65. 
Order  Appointing  Receiver  Before  Adjudication.9 

In  the  District  Court  of  the  United  States  for  the  .  . . . ;  District  of 


In  the  Mattek  of 


Bankrupt 


^  In  Bankruptcy  No. 


Whereas,  a  petition  for  adjudication  of  bankruptcy  was,  on  the 

day  of ,  19 .  .  . ,  filed  against ,  of  the 

of ,  in  said  district,  and  said  petition  is  still  pending,  and  whereas 

it  satisfactorily  appears  that  it  is  absolutely  necessary  for  the  preservation 
of  the  estate  of  said  bankrupt  that  a  reeeiver  be  appointed  to  take  charge  of 
and  to  hold  such  estate,  and  that  he  continue  the  business  of  said  bankrupt, 
and  a  bond^"  having  been  filed,  as  provided  in  §  3-e  of  the  bankruptcy  act  of 

1898;   now,   on  motion  of .' ,   Esq.,   attorney  for   the 

petitioner. 

It  is  ordered :  « 

That  said  bond  be  and  the  same  hereby  is  approved,  both  as  to  its  form, 
sufficiency,  and  manner  of  execution. 

That ,  of  .........  in  said  district,  be,  and  he  hereby 

is,  appointed  receiver  of  the  estate  of  said  bankrupt^^  on  filing  an  additional 

bond  as  receiver  in  the  sum  of  $   ',  with  sufficient  sureties,  to  be 

approved  by  this  court,  and  that  thereupon  such  receiver  take  charge  of  and 
hold  such  estate  until  further  order. 

That^  said  receiver  continue  the  business  of  such  bankrupt,  at  No.    .  . 

. street,  in  the of '  . . ,  in  said  district,  until  further 

order.^* 

It  is  further  ordered  that,  should ,    ....  be  adjudicated  a 

bankrupt,  said  receiver  continue  as  such,  with  the  powers  herein  con- 
ferred, until  the  appointment  and  qualification  of  a  trustee  of  said  bankrupt. 

9.  This  order  follows  Form  No.  64.      See  11.  Or  a  specified  part  of  it,  stating  it. 
foot-notes  to  same.  12-  Omit  this  paragraph,  if  the  receiver 

10.  The  order  should  require  the  bond  of        is  to  be  custodian  Only. 

the  petitioning  creditors  be  filed  before  the  13.  Here  add  any  limitations  as,  for  in- 

receiver  takes  possession  of  the  property.  stance,  concerning  the  borrowing  of  money. 

Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13  Am.  the  buying  of  new  goodk,  etc. 
B.  R.  354,  135  Fed.  473,  68  C.  C.  A.  340. 
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Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the  ......  day 

of ,19... 

f    Seal  of    1 > 

I  the  court.  I  Clerk. 

Form  No.  66. 

Petition  for  Appointment  of  Receiver  After  Adjudication  and  Reference.i^ 

In  the  District  Court  of  the  United  States  for  the District  of 


Ik  the  Matter  of 


Bankrupt  . 


In  Bankruptcy  No. 


To .,  Esq.,  Kefertfe  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  your  petitioner  was  adjudicated  a  bankrupt  herein  on  the day 

of ,  19 . .  . ,  and  on  the  same  day  this  proceeding  was  duly  referred. 

That  your  petitioner's  estate  consists  of  and  is  worth  substantially  as 
follows  :^® 

That  it  is  absolutely  necessary  for  the  preservation  of  said  estate  that 
a  receiver  be  appointed  to  take  charge  -  of  the  same,  for  the  following 
reasons  :^* 

That"  it  will  be  for  the  best  interests  of  your  petitioner's  creditors  that 
his  business,  located  as  above  stated,  be  continued  until  a  trustee  can  be 
appointed  and  qualify,  for  the  following  reasons : 

That  no  previous  application  hSs  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore  your  petitioner  prays  that  a  receiver  may  be  appointed  herein, 

14.  This  form  is  chiefly  valuable  in  volun-  16.  Here  state  the  reasons,  as,  for  in- 
tary  cases  to  protect  assets  until  a  trustee  stance,   ( 1 )   that  "  a  portion  of  said  estate 

can  be  appointecD  It  can,  of  course,  be  made  ig  perishable,  to  wit ,  and  should  be 

by  a  creditor  as  well  as  the  bankrupt.    See,  goi^   ^t  once;"   or    (2)    that  "such   prop- 
generally.  Section  Two,  mte.  erty.  is  without   protection   from  theft   or 

15.  Here  recite  the  property  under  the      ^^e  elements,  and  not  insured." 

two  general  heads  of  real  and  personal,  m  ^^    q^^^  ^^.^  paragraph,  if  the  receiver 

sufScent  detail,  showing  in  whose  posses-  .^  ^^  ^  custodian  only, 

sion  it  IS,  and  whether  there  are  any  ad-  ■' 
verse  claimants.                                                • 
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with^*  power  to  continue  said  business,  and  for  such 'other  order  as  shall 
be  just  and  lawful. 
Dated, , , ., ,  19,. . 


f 

Petitioner. 


State  of ," 

County  of 

City  of 


ss.: 


I,    ,  the  petitioner  mentioned  and  described  in  the 

foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements  of  fact 
therein  contained  are  true,  according  to  the  best  of  my  knowledge,  informa- 


tion, and  belief. 


i 


Subscribed  and  swgrn  to  before  me,  this day  of  , ,  19 . 


Consent  of  Creditors.^ 


We,  the  tmdersigned,  creditors  of  said  bankrupt,  holding  unsecured 
claims  in  the  amounts  set  opposite  our  names,  do  hereby  join  in  the  annexed 

petition,  and  do  nominate ,  of  the of , 

in  said  district,  for  receiver. 

Dated, , , , ,  19 . . . 


18.  So  also  this  clause  may  be  omitted.       See   "Practice''   on    receiverships   in   See- 

19.  While  not  essential  to  secure  the  con-       tion  Two,  ante. 
sent  of  creditors,  the  practice  ie?»advised. 
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Form  No.  67. 

Older  Appointing  Receiver  After  Adjuaication  and  Reference.20 

At  a  Coui^  of  Bankfilptcy,  held  in  and  for  the District  of , 

at ,  this '  day  of  .........  19 .. . 

Present: ,  Esq.,  Referee. 


In  the  ]\£a.ttee  of 


>■  In  Bankruptcy  No. 


Bankrupt 


Application  having  been  made  for  the  appointment  of  a  receiver  herein, 
and  that  'he  be  given  power  to  continue  the  business  of  the  bankrupt, .  and 

'. .  .  creditors,  in  a  total  of  $. .,  having  joined  in  such  appilica- 

tion  and  nominated  . .' ,  to  be  such  receiver ;  now,  on  motion 

of ,  Esq.,  attorney  for  said 

It  is  ordered : 

That ,  of  the of ,  in  said  district, 

be,  and  he  hereby  is,  appointed  receiver  of  the  estate  of  said  bankrupt,  on 

filing  a  bond  in  the  sum  of  $ ,  with  sufficient  sureties,  to  be  approved 

by  this  court. 

That  ^^  said  receiver  continue  the  business  of  said  bankrupt,  at  No.  .  .' 
street,  in  the of ,  jn  said  district. 

That  ^^  said  receiver  have  power  also  to . 

*  '  '  *i '  '  ' 

That  said  receiver  continue  as  such  until  the  appointment  and  qualifica- 
tion of  a  trustee  herein. 


Referee  in  Btinkrupicy. 

20.  This  form  follows  Form  No.  66.    See  22.  UM»,only  when  the  receiver  is  given 
foot-notes  to  same.                                                     special  powers. 

21.  Omit  this  paragraph,  if  receiver  is  to 
be  custodiaii  only. 
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Form  No.  68. 

Petition  by  Receiver  to  Continue  Business  of  Bankrupt. 

(Hagar  and   Alexander's  Bankruptcy   Forms    [2d  Ed.],  No.  65.) 

United  States  District  Court,  for  the District  of : 


In  the  Matter  oe' 


Bankrupt  . 


►  In  Bankruptcy  No.   . . 


To  the  District  Court  of  the  United  States,  for  the District  of ; 

The  petition  of ,  .  respectfully  shows : 

That  by  an  order  of  this  court,  dated .  ^ ,  your  petitionei 

was  duly  appointed  temporary  receiver  herein,  and  'duly  qualified,  by  filing 
the  required  bond.  That  on  entering  upon  his  duties  herein  as  receiver,  your 
petitioner  has  taken  possession  of  the  property,  assets  and  effects  of  the  bank 
rupt,  consisting  of  . 

at street, 

...  .  .  / 

That  he  has  made  a  careful  investigation  of  the  condition  of  the  bankrupt's 

business  and  finds  that  said  bankrupt  has  on  hand  a  large  number  of  unfilled 

orders,  from  which  it  is  estimated  the  sum  of  $ could  be  realized 

upon  completion  of  same. 

That  there  is  also  a  large  stock  of  material  on  hand,  consisting  of  ... .  .• . . 

and  largely  available  for  the  purpose  of  completing  such  orders.       n 

That  this  property  will  be  greatly  enhanced  in  value  by  making  it  up  into 
manufactured  goods ;  otherwise,  but  a  small,  amount  will  be  realized  for  the 
creditors  in  disposing  of  the  property  in  its  present'  condition. 

Your  petitioner  believes  it  to  be  to  the  best  interests  of  this  estate  that 
he  be  permitted  to  carry  on  the  business  for  a  limited  period  and  fill  these 
orders. 

(That  at  the  time  the  petition  in  bankruptcy  was  filed  against  the  said 
bankrupt,  he  was  endeavoring  to  effect  a  settlement  with  his  creditors,  and 
said  bankrupt  as  your  petitioner  is  informed,  believes  that  he  can  now  effect 
such  settlement  with  his  creditors,  if  the  business  be  continued  and  the  good 
will  preserved.) 

Wherefore,  your  petitioner  respectfully  prays  that  he  be  permitted  and 
empowered  totentinue  the  business  as  conducted  by  the  bankrupt  for  a  period 
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of days,  and  that,  in  the  Gondiict  of  the  business,  he  he  permitted 

to  incur  such  expense  and  enter  upon  suc^  contracts  as  in  his  judgment  may 
seem  proper  in  the  premises. 

Dated , ,19... 


) 

Petitioner. 
^Verification,] 

Form  No.  69. 

Order  Authorizing  Receiver  to  Continue  Business  of  Bankrupt. 

(Hagar   and  Alexander's   Bankruptcy   Forms    [2d  Ed.],  No.  66.)' 

At  a  stated  term  of  the  United  States  District  Court  held  in  and  for 

the  District  of ,  at  the  Court  House  in  the  City  of , 

on  the ,  day  of ,  19 . . . 

Present:  Hon ,  District  Judge. 


In  the  Mattes  of 


Banhriilpt 


On  the  annexed  petition ,  temporary  receiver  herein, 

verified  the day  of ,  19 . . . ,  and  sufficient  reason 

'   appearing  to  me  therefor  it  is  hereby 

Ordered  that ,  as  receiver  herein,  be  and  he  hereby  is 

permitted,  authorized  and  empowered  to  continue  and  carry  on  tlie  business 

as  conducted  by  the  bankrupt  herein,  for  a  period  of days, 

from  date  hereof,  and  in  the  conduct  of  said  business,  to  make  such  contracts 
and  incur  such  expense  as  in  his  discretion  may  be  necessary.  > 


D.J. 


Nos.  70,  71.J 


Report  of  Receivee. 
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Form  Wo.  70. 

Order  that  Receiver  Complete  Contracts. 
(Hagar  and  Alexander's  Bankruptcy  Forma  [2d  Ed.],  No.  69.) 
At  a  stated  term  of  the  District  Court  of  the  United  States  for  the 

_•  •  District  of ,  held  at  the  Court  House,  City  of 

,  on  the day  of ,  19 .  . . 

Present:  Hon ,  Di&trict  Judge. 


Ijsr  THE  Mattbe  of 


Bankrupt 


Upon  reading  and  filing  the  annei^ed  petition  of ,  temporary 

receiver  herein,  verified  the day  of ,  19 . . . ,  and  the 

annexed  consent  dated ,  19 . . . ,  and  on  motion  of , 

attorney  for  receiver,  it  is 

Ordered  that  said .,  receiver  herein,  be. and  he  hereby  is 

permitted  and  allowed  to  complete  the  orders  which  have  come  into  his  posses- 
sion and  which  are  in  the  course  of  manufacture  or  unfilled,  and  to  dispose 
of  the  same  when  completed,  in  the  regular  course  of  business,  for  cash,  and 
to  make  such  expenditures  in  relation  thereto  as  may  become  necessary. 


D.  J. 


Form  No.  71. 
Report  of  Receiver. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  75.) 
United  States  District  Coupt,  for  the District  of  .  . . 

<* \ 


Iw  THE  Matter  of 


Bankrupt 


'"In  Bankruptcy  No. 


To  the  United  States  District  Court,  for  the District  of  ........: 

Ij . .  . ,  do  hereby  make  and  file  my  report  and  account 

as  temporary  receiver  of  the  estate  of  the  above-named  bankrupt: 
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1.  I  was  appointed  temporary  receiver  herein  on  the   .........   day  of 

,  19 .  .  . ,  and  required  to  file  a  bond  in  the  penalty  of 

($ ....);  Having  been  'notified  of  my  appoint- 
ment, I  obtained  a  certified  copy  of  the  order  thereof j  and  filed  my  bond  in 
the  penalty  required,  and  in  company  with  the  attorney  for  the  petitioning 

creditors,  I  visited  the  premises  of  the  alleged,  bankrupt,  No. 

street, I  there  met  and  interviewed , 

the  secretary  of  the  company,  and  others.  Subsequently  other  o.fficer^  of  the 
alleged  bankrupt  arrived  at  the  premises,  and  after  consultation  with  attorney, 
turned  over  the  premises  to  me.  I  placed  a  custodian  in  charge  of  the  premises 
and  took  possession  of  the  books,  etc.    ■"!  found  that  the  bankrupt  was  a 

corporation,  engaged  in  the  manufacture  and  sale  of 

I  had  a  long  consultation  with  the  officers  of  the  company 

and  with  various  large  creditors,  in  regard  to  the  advisability  of  continuing 
the  business,  inasmuch  as  the  company  had  on  hand  orders  to  be  executed, 

amounting  to  about  $ .,  and  a  large  supply  of  material.     I  also 

learned  that  the  company  had  been  accustomed  to  obtain  advances  upon  all 
its  invoices  and  that  almost  all  of  the  accounts  due  the  company  had  been 

assigned  for  these  advances.    That  upwards  of  $ .  of  book  accounts 

had  been  so  assigned  and  no  estimate  could  be.'  then  formed  as  to  what, 
if  any,  equity  the  alleged  bankrupt  might  have  in  said  accounts. 

I  finally  decided  that  it  would  be  of  advantage  to  the  estate  to  apply  for 
an  order  authorizing  me  as  receiver  to  continue  the  business  for  a  period  of 
twenty  days,  with  leave  to  apply  for  a  further  extension,  if  desirable.  I 
directed  the  custodian  to  take  an  inventory  of  all  the  property  and  sent  all 
of  the  outstanding  insurance  policies  to  the  various  companies  for  transfer 
of  interest. 

2.  On .,. ,  19.  .  .,,1  obtained  an  order  allowing  me  to  con- 
tinue the  business  for  a  period  of  ..........  days.     I  called  an  informal 

meeting  of  the  creditors  to  meet  at  the  bankrupt's  premises,  attended  at  the 
said  meeting  and  remained  in  consultation  with  the  attorneys  and  creditors 
for  a  considerable  period.     Also  had  consultations  with  the  attorneys  for 

the  bankrupt  company  and   ,  attorneys  for  creditors. 

I  made  a  careful  examination  of  the  stock  on  hand  and  of  the  books,  employed 
an  expert  aceotmtant  and  obtained  a  general  idea  of  the  condition  of  the 
business.  Revised  and  reduced  the  payroll  as  much  as  possible.  I  made 
arrangements  with  a  number  of  supply  houses  to  sell  goods  on  credit  and  had 
various  interviews  with  credit  men. 

[Insert  any  additional  or  special  allegations  as  to  services,  etc.] 
On ,  19 ... ,  I  obtained  the  consents  of  creditors  repre- 
senting a  majority  in  amount  of  claims,  for  an  order  extending  my  time  to 
run  the  business  for  an  additional  twenty  days,  inasmuch  as  there  were  a 
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large  number  of  unfiUedordeiis  yet.on  kand  and  an  order  was  signed  to  that 
effect.     Subsequently  I  verified  a  petition  for  the  appointment  of  appraisers 

and  for  a  sale.    On ,  19 . .  . ,  an  informal  meeting  of  creditors 

was  held  on  the  bankrupt's  premises,  for  which  I  prepared  a  detailed  state- 
ment of  the  general  condition  of  the  business. 

That  in  carrying  on  the  business  of  the  bankrupt  company  it  was  necessary 
for  me  to  devote  a  large  amount  of  time  to  the  details  of  the  said  business 
and  to  visit  the  premises  of  the  bankrupt  frequently.    That  I  employed  about 

persons,  including  the  factory,  office  and  sales  departments 

and  the  weekly  payroll  averaged  $ to  $.....  .      That  at  the  time  I 

commenced  to  carry  on  the  business,  there  were  about  $ in  orders 

on  hand  and  I  subsequently  obtained  about  $ additional  orders. 

That  as  receiver  I  purchased  merchandise  and  supplies,  amounting  to  about 
$ ,  as  shown  in  Schedule  B,  hereto  annexed. 

I  manufactured,  filled  and  shipped  all  of  the  orders  above  mentioned, 
which  were  deemed  profitable  to  fill.  Annexed  hereto  is  my  verified  account 
as  receiver,  showing  receipts  and  disbursements  in  the  conduct  of  the  busi- 
ness. The  merchandise  and  plant  'were  sold  at  public  auction  pursuant  to 
order  of  this  court. 

I  have  received  no  compensation  for  my  services  as  receiver  and  in  con- 
ducting the  business  of  the  bankrupt  under  the  order  of  this  court. 

Wherefore,  I  respectfully  pray  that  my  said  account  be  passed  as  filed,  that 

suitable, allowances  be  made  to ,  my  attorneys,  and  to  the 

duly  appointed  appraisers  and  to  myself  as  receiver,  and  for  carrymg  on  the 
business  of  said  bankrupt,  and  that  I  be  discharged  as  receiiver  herein. 

All  of  which  is  respectfully  submitted. 

Dated ,    , , ,  19.  .. 


Receiver. 
83 


r 
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Form  No.  71a. 

Receiver's  Account  and  Oath  to  Same. 

(Hagar  and  Alexander's- Bankruptcy  Forms   (2d  Ed.),  No.  76.) 

United  States  District  Court, 

District  of : 

In  Bankruptcy. 

In  the  Matter 

OF 


Bankrupt. 


No. 


Account  of : ,  Receiver. 


RECEIPTS. 

I  charge  myself ,  as  follows : 
19 


Total  receipts 


DISBURSEMENTS. 

I -credit  myself  as  follows: 
19 


Total  disbursements   

SUMMARY   STATEMENT. 


Total  receipts    

Total  disbursements 


Balance  in  hands  of  Receiver.  .      $. 
Dated ,  19... 


Receiver. 
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United  States  District  Court, 

District  of  . : 

In  Bankruptcy. 

In  the  Matter 

OF 


Bomhrupt. 


No. 


On  the   day  of ,  19 ... ,  before  me  comes 

,  and  makes  oath,  and  says  he  was  on  the   day  of 

,  19 .  .  . ,  appointed  receiver  of  the  estate  and  effects  of  the 

above  named  bankrupt ;  that  as  such  receiver  he  has  conducted  the  adminis- 
tration of  the  estate ;  that  the  account  hereto  annexed,  containing 

sheets  of  paper,  subscribed  by  him  is  true,  and  such  account  contains  entries ' 
of  every  sum  of  money  received  by  the  said  receiver  on  account  of  the  estate 
of  the  above  named  bankrupt,  and  that  the  payments  purporting  in  such 
account  to  have  been  made  by  such  receiver,  have  been  so  made  by  him,  and 
he  asks  to  be  allowed  for  such  paymen1;s  and  expenses  as  charged  in  said 
account. 

Subscribed  and  sworn  to  before  me  at  the  City  of ,  in  the 

District  of ,  this  ......  day  of  . ,  19 . . . 

[Annex  vouchers  for  all  payments.] 

Form  No.  71b. 

Report  of  Special  Master  on  Seceiver's  Account. 

(Hagar  and  Alexander's  Bankruptcy  Forms   (2d  Ed.),  No.  80.) 

United  States  District  Court, 

for  the  ....  District  of . .  .  : 


In  the  Matter 

OF 


Bankrupt. 


In  Bankruptcy  No. 


To  the  Honorable,   

Judge  of  the  above  named  Court: 

J    J  one  of  the  Referees  in  Bankruptcy,  to  whom,  as  Special 

Master,  have  ^been  referred  the  report  and  account  of ,  as 

receiver  herein,  together  with  the  application  of  the  said  receiver  for  an 
allowance  in  payment  of  his  services  and  disbursements  as  such ;  and  also , 

the   application  of    ,   for   an   allowance   in  payment   of  his 

services  and  disbursements  as  attorniey  for  the  said  receiver;  and  also  the 

application  of '■'-.,    _•  •. ;  and ... .  .    for  an 

allowance  for  their  services  as  appraisers  appointed  by  the  court  to  appraise 
the  estate  of  the  bankrupt  in  the  hands  of  the  said  receiver,  due  notice 
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having  been  given  to  the  creditors  herein  as  required  by  the  rule  of  this 
court,  having  been  duly  attended  by  the  partiies  and  creditors  and  having 
heard  and  considered  the  allegations  and  proofs,  do  hereby  respectfully 
report  as  follows : 

I  was  duly  attended,  upon  the  hearings  herein,  by   ,  the 

said  receiver  and  by ,  his  attorney,  by   ,  the 

duly  appointed  trustee  in  bankruptcy  herein  and  certain  creditors.  N^o 
objections  were  made  or  filed  to  the  account  of  the  said  receiver. 

I  have  carefully  examined  the  said  report  and  account,  together  with  the 
vouchers  submitted  in  support  thereof,  aafl  find  the  same  in  all  respects 
correct  and  true,  and  recommend  that  same  be  passed  and  allowed  as  filed. 

The  petition  was  filed  herein  on  the  ......  day  of ,  19 . . 

The  bankrupt  was  adjudicated  on  the  ......  day  of ,  19 . . . 

The  said  temporary  receiver  was  duly  appointed, ,  19. . .,  and 

immediately  qualified  and  took  possession  of  the  bankrupt's  property  and 
effects was  appointed  trustee ,  19 . . . 

The  bankrupt  was  engaged  in  business  as  a and  had 

places  of  business,  one  at    ,  and  another  art 

both  in  the  City  of The  receiver,  purstiant  to  order  of  the 

court,  sold  all  the  property  of  the  bankrupt  found  in  the  stores  mentioned  at 

public  auction.     The  gross  amount  realized  from  this  sale  was  $ 

From  this  the  auctioneer  deducted,  for  his  services  and  disbursements,  the 

sum  of  $ ,  leaving  as  the  net  result  of  the  sale,  $ This  is 

all  that  the  estate  has  as  yet  recovered,  although  it-  appears  that  the  receiver 
and  his  attorneys  believe  that  further  sums  may  be  recoverable. 

A  summary  account  of  the  receiver's  cash  is  as  follows :     He  has  received 

in  all  the  sum  of $ and  he  has  disbursed  in  ^1  the 

sum  of $ ,^  leaving  a  balance  in  his  hands  of 


I  think  that  the  receiver  discharged  all  the  duties  required  of  him  as  such 
in  a  satisfactory  manner.  His  attorney  also  acted  with  diligence  in  the 
discharge  of  the  duties  required  of  him.  Much  of  the  services  shown  by  the 
receiver's  attorney  consists  of  examination  of  the  bankrupt  and  others,  for 
the  purpose  of  discovering  assets  and  obtaining  evidence  upon  which  to  base 
proceedings  for  the  recovery  of  property  believed  to  have  been  wrongfully 
taken  from  the  estate.  ,  These  services  seem  to  have  been  rendered  with 
diligence. 

I,  therefore  respectfully  recommend  that  the  said  receiver  make  the  follow- 
ing disposition  of  the  funds  in  his  hands: 

1.  That  he  shall  retain  in  full  compensation  by  way  of  commission  for  his 

services  as  receiver  as^  aforesaid,  the  sum  of $ and 

in  addition  thereto,  the  sum  of $ for  disbursements, 

in  all  the  sum  of $ 

2.  That  he  shall  pay  to ,  for  his  services  as  attorney  for 

the  said  receiver,  the  sum  of   $ ,   and  in  addition 

thereto  the  sum  of ■. $ for  his  disbursements,  making 

in  all  the  sum  of $ 

3.  That  he  pay  to  each  of  the  appraisers  herein,  the  sum  of  $ in 

full  compensation  for  services  as  such,  making  in  all $ 

4.  That  he  shall  pay  to  the  undersigned,  Special  Master,  in  full  com- 
pensation for  his  services  and  disbursements  in  this  proceeding,  the  sum  of 
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$  .• ,  and  that  haying  made  the  aforesaid  payments,  he 

shall  pay  over  the  amount  then  remaining  in  his  hands  to , 

as  trustee  in  bankruptcy  herein,  and  that  upon  ^laking  such  payments,  the 
said be  discharged  as  such  receiver,  and  his  bo^id  cancelled. 

All  of  which  is  respectfully  submitted. 

Dated ,19... 


Special  Master, 
(orEeferee). 

Form  No.  71c. 

Notice  of  Motion  to  Confirm  Report  of  Special  Master  on  Receiver's  Account. 

[Hagar  and  Alexander's  Bankruptcy  Forms    (2d  Ed.),  No.   81.] 

In  the  District  Court  of  the  United  States, 

for  the District  of : 

In  Bankruptcy. 


In  the  Matter 
of    - 


Banknupt. 


No. 


Sis:  i 

You  will  please  take  notice,  that  upon  the  receiver's  report,  account,  excep- 
tions thereto  and  all  the  proceedings  had  herein,  and  upon  the  report  of 

,  Esq.,  Special  M:aster  (or  Eeferee),  dated  the  .  . . . . .   day 

of ,  19. . .,  the  undersigned  will  respectfully  move  this  court 

at  a  stated  term  thereof  to  be  held  in  the  Federal  Court  House,  City  of 

,  on  the   day  of ,  19. . .,  at   •••••• 

o'clock M.,  of  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 

for  an  order  in  all  respects  confirming  the  report  of ,  Esq., 

Special  Master  (or  Eeferee),  passing  and  allowing  the  receiver's  accounts 
herein,  overruling  the  exceptions  thereto  and  fixing  the  compensation  for 
services  of  the  receiver,  his  counsel,  the  counsel  for  the  petitioning  creditors 
and  the  appraisers,  and  "for  such  other  and  further  relief  as  may  be  ]Ust 
and  proper. 

Da,ted 


,  19... 

Yours,  etc.. 

Attorneys  for  Receiver, 
Ofiice  and  P.  0.  Address, 

St., 

To ,Esq., 

Trustee, 
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Form  No.  72. 

Order  Confitming  Report  of  Special  Master  on  Receiver's  Accounts. 
(Eagar  and  Alexander's  Bankruptcy  Forms  [2d.  Ed.],  No.  82.) 

At  a  stated  term  of  the  District  Court  of  the  United  States. for  the 

District  of ,  held  at  the  Court  House,  City  of 

,  on day  of ,  19 . . . 

Present :  Hon ,  District  Judge. 


In  the  Matter  of 


BanJcrupi  . 


No. 


,  temporary  receiver  of  the  above-named  bankrupt, 

having  presented  his  account  and  vouchers  in  support  thereof,  and  having 
moved  to  confirm  his  report  and  that  allowances  be  made  to  the  said  receiver 
and  to  his  counsel  for  their  services,  and  to  the  attorneys  for  the  petitioning 
creditors,  etc.,  and  an  application  having  thereupon  been  made  to  confirm 
and  approve  the  said  account  and  make  such  allowances,  and  the  said  matters 

having  been  referred  to  .  .\ .,  Esq.,  as  Special  Master,  and  the 

said  Special  Master  having  filed  his  report  thereon,  dated day  of 

......19..., 

Now  after  hearing 5 Esq.,  of  counsel  for  the  receiver,  in  sup- 
port of  said  application,  and  due  deliberation  having  been  had  thereon,  upon 
reading  and  filing  the  report  of  the  said  Special  Master,  the  account  and 
report  of ,  receiver  herein,  it  is 

Ordered: — That  the  report  of ,  Esq.,  Special  Master  (or 

Referee)  appointed  herein,  be,  and  the  same  hereby  is  in  all  respects  con- 
firmed and  approved. 

And  it  is  further  ordered : — That  the  account  of ,  temporary 

receiver  of  the  property,  assets  and  effects  "of ,  bankrupt 

above  named,  be,  and  the  same  hereby  is  in  all  things  allowed,  approved  and 
confirmed. 

And  it  is  further  ordered : — That ,  temporary  receiver  herein, 

be,  and  he  hereby  is,  allowed  for  his  services  the  sum  of  $ 

and  that  the  disbursements  expended  by  him  in  the  safe 

administration  and  preservation  of  the  estate  and  heretofore  deducted  by 
him,  be  and  the  same  hereby  are  allowed. 
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And  it  is  further  ordered : — That ,  temporary  receiver  herein, 

pay  to the  sum  of  $ as  and  for  an  allowance  to 

them  as  attorneys  for  the  receiver  herein  and  the  further  sum  of  $ 

disbursements  incurred  and  expended  on  behalf  of  the  receiver  in  the  safe 
administration  and  preservation  of  the  estate  herein,  and  amounting  in  the 
aggregate  to  the  sum  of  $ 

And  it  is  further  ordered :  —  That ,  temporary  receiver  herein, 

pay  to ,   ,  and ,  the 

sum  of  $ each  for  services  rendered  by  them  as  appraisers  herein. 

And  it  is  further  ordered :  —  That ,  temporary  receiver  herein, 

pay  to ,  Esq.,  the  Special  Master  herein,  the  sum  of 

$ for  his  services  and  disbursements  on  this  accounting. 

"  And  it  is  further  ordered : — That .,■  temporary  receiver 

herein,  after  making  the  payments  as  herein  directed,  pay  the  balance 
remaining  in  his  hands  to ,  trustee  in  bankruptcy  herein. 

And  it  is  further  ordered : — That  upon  making  such  payments , 

temporary  receiver  herein,  be  discharged  as  receiver  of  the  property,  assets 
and  effects  of  the  above-named  bankrupt,  and  that  the  bond  given  by  him  for 
the  faithful  performance  of  his  duties  be  canceled  and  discharged,  and  the 
sureties  thereon  released  from  any  and  all  liability  thereunder  (and  that  the 
bond  given  by  the  petitioning  creditor  upon  whose  application  the  receiver 
was  appointed  herein  under  section  3,  subdivision  e  of  the  bankruptcy  act, 
be  canceled  and  annulled,  and  the  sureties  thereon  exonerated  from  any  arrd 
all  liability  thereunder.) 


D.  J. 
Form  No.  73. 

Petition  for  Injunction  Other  than  Against  Suits.23 

In  the  District  Court  of  the  United  States  for  the District  of  . . , 


In  the  Matter  of 


Bankrupt 


^In  Bankruptcy  No. 


To ,  Esq.,^  Eeferee  in  Bankruptcy : 

Tour  petitioner  respectfully  shows : 

23.     For    the     validity    of     injunctions  officers.     See  also  Mueller  v.  Nugent,  184 

granted  by  referees,  see,  generally.  Sections  IT.  S.  1,  7  Am.  B.  R.  234. 

Two,  Eleven  and  Thirty-eight.     Read  also  24.  If  before  adjudication,  address  to  the 

General  Order  XII,  which,  however,  refers  judge, 
only  to  injunctions  against  proceedings  or 


1320  SUPPLEMBNTAKY    EoBMS.  .      [J^O.    74. 

That  he  is  the  receiver  ^^  herein. 

That  the  abpve-named  bankrupt  was  duly  adjudged  herein  on  the 

day  of   ,  19. .  .,  and,  thereafter,  the  following  proceedings  were 

had:^* 

That^'^ 

Th^t,  unless  the  injunction  hereinafter  asked  is  granted,  your  petitioner 
and  the  creditors  of  said  bankrupt  will  suffer  irreparable  injury. 

That  no  previous  application  has  been  made  to  this  or  any  other  court 
for  the  order  hereinafter  asked- 

Wherefore,  ypur  petitioner  prays  for  a  writ  of  injunction  herein, ,  for- 
bidding the  said ,  his  attorneys,  agents,  and  servants, 

from  ^*    ; . . 

and  for  such  other  order  as  shall  be  just  and  lawful. 

Dated, ., , , ,  19. .  . 


[Add  verification  as  in  Form  No.  66.] 


Petitioner. 


Form  No.  74. 
Referee's  Stay  and  Show  Cause  Other  than  Against  Suits.29 

At  a  Court  of  Bankruptcy,  held  in  and  for  the    .  . .  .^.  .  .    District 
of . ,  at ,  this day  of ,  19 .  . . 

Present: ,  Esq.,  Eeferee. 


In  the  Matter  of 


^  In   Bankruptcy  No. 


Bankrupt 


Application    having    been    made  for    a    writ    of    injunction    directed 

to    • ,  of  the    of  ■ ,  in  said  district, 

25.  Or  "  the  bankrupt;"  or  "  the  trustee;"  cent  holder  for  value,  in  this  case  specifying 
or  "  a  creditor  of  the  banlcrupt."  whether  or  not  the  property  is  in  the  pos- 

26.  Recite  the  previous  steps  in  the  pro-  session  of  the  bankrupt  or  an  adverse 
ceeding  briefly.  claimant,  and,,  if  the  latter,  by  what  kind 

27.  Here  give  the  name  and  residence  of  of  a  transfer  and  with  what  notice,  if  any, 
the  person  sought  to  be  enjoined,  and  the  of  the  bankruptcy  he  holds.  See,  generally, 
facts  making  the  injunction  necessary,  as  "  Injunctions  other  than  against  Suits,"  in 
an   imminent  sale   on   a  foreclosure  where  Section  Two,  ante,  and  cases  cited. 

the  equity  of  redemption  is  substantial ;  or,  28.  Here  state  briefly  the  actg,  or  trans- 

the  giving  of  a  voidable  preference  as  de-  actions  which  the  petitioner  seeks  to  pre- 

fined    in    §    60,    and    proceedings    by    the  vent. 

creditor  preferred  which  may  result  in  the  29.  The  referee  may,  it  is  thought,  grant 

property  getting  into  the  hands  of  an  inno-  an  injunction  without  a  show  cause.     See 
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restraining  him  from  '" 

•  •  • y 

and  it  appearing  that  the  same  should  be  heard  and  decided  by  the  judge, 

and  tkat  the  said .- be  so  restrained  meanwhile ;  now,  on 

motion  of ,  Esq.,  attorney  for ,  the 

petitioner, 
It  is  ordered : 

That ,  his  attorneys,  agents,  and  servants,  be,  and  they 

are  and  each  of  them  is  hereby  restrained  and  enjoined  from  ^^ 

until  the  hearing  and  decision  of  the  show 

cause  hereinafter  ordered. 

That  the  said show  cause,  before  the  Hon 

,  District  Judge,  at  the  United  States  District  Court  Eoom,  in 

the of ,  in  said  district,  on  the day  of , 

19 . . . ,  at o'clock,  . .  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  a  writ  of  injunction  should  not  issue  out  of  said  court  restraining  and 

enjoining  him,  the  said ,  from  *^ 1 

forever.*^ 

Let  service  of  this  order  on  the  said  ^* ,  by  delivery  to 

him  personally  of  a  copy  of  the  same  and  of  the  petition  on  which  it  is 

granted  within- days  previous  to  the  day  last  hereinbefore  mentioned, 

be  sufficient.**  ' 


Referee  in  Bankruptcy. 

Mueller  v.  Nugent,  184  U.  S.  1,  7.  Am.  B.  R.  31.  Here  ■  state   the   acts  or   transactions 

324,    and    consult    generally    "Injunctions  which  are  enjoined.                                  ,  ,    _ 

other  than  against  Suits  "  in  Section  Two,  32.  Or  until  a  time  certain,  specifying  it, 

ante.    If  a  show  cause  is  not  thought  neces-  or  "  until  further  order." 

sary  use  Form  No.  107,  or  if  the  local  prac-  33.  Or  "  on ,  Esq.,  his  attorney  of 

tice  does  not  call  for  the  issuance  of  the  record,"  if  any;  or  "on  either  or  both  the 

writ  of  injunction,  draw  a  referee's  order       said and ,  his  attorney, ' 

restraining  and  enjoining  the  person  named  as  the  court  may  direct. 

as  suggested  by  the  words  of  this  form.  34.  Service  should  never  be  by  mail,  or  on 

30.  Make  this  recital  fit  the  prayer  of  any  person  other  than  here  specified, 
the  petition. 
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[No.  75. 


Porm  No.  75. 

Referee's  Order  that  Writ  of  Injunction  lasue.ss 

* 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of ,  at  . . . , ,  this  ., day  of ,  19. . . 

Present : ,  Esq.,  Keferee. 


In  the  Matter  of 


Bankrupt 


►  In  Bankruptcy  No. 


Application  having  been  made  for  a  writ^  of  injunction  directed  to 
,  of  the of ,  in  said,  district,  restrain- 
ing him  from  ^®  . .-.....; 

and  it  appearing  that  the  same  should  he  granted  by  the  referee,  and  not 

by  the  judge  ;^'^  on  motion  of   , ,  Esq.,,  attorney  for 

,^^  and ,  Esq.,  also  appearing  for 

the  said and  objecting  thereto  (or  consenting), 

It  is  ordered: 
.That  a  writ  of  injunction  issue  out  of  said  court,  and  under  its  seal,  and 

tested  by  its  clerk,^*  restraining  and  enjoining  the  said , 

his  attorneys,  agents,  and  servants  from  ■*** forever.*^ 

That,  until  such  writ  shall  issue,  the  said •  •  •  • ,  his 

attorneys,   agents,   and  servants,  be  and  they  hereby  are  restrained   and 
enjoined  from  the  doing  of  said  acts. 


Referee,  in  Banhrupicy. 


35.  See  foot-note  29,  Form  No.  74. 

36.  See  foot-note  30,  to  same  form. 

37^  If  brought  on  before  the  referee  by 
stipulation  (see  Form  No.  91)  strike  out 
this  clause  and  substitute  for  it,  "  and  the 
same  being  now  moved  by  stipulation  be- 
fore the  referee  instead  of  before  the  judge." 


38.  Strike  out  to   end   of   paragraph   if 
there  is  no  appearance  in  opposition. 

39.  See  General  Order  III. 

40.  Here  state  the  acts  or  transactions 
enjoined. 

41.  Or  until,  a  time  certain,  specifying  it, 
or  "until  further  order." 


IsTo.  76.] 


Oedee  that  Writ  Issue. 
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Form  No.  76. 
Older  that  Writ  of  Injunction  Issue,  After  Referee's  Stay  and  Show  Cause.42 
In  the  District  Court  of  the  United  States  for  the District' of  . . . 


IiT  THE  Katteb  of 


►  In  BanEruptcy  No.   . . , 


Banhrupt 


Whereas,  application  has  been  previously  made  for  a  writ  of  injunction 

directed  to ,  of  the    of    ,  in  said 

district,   and  a  temporary  injunction  was  granted  thereon  by    

.' ,  Esq.,  referee  in  bankruptcy  of  this  court,  and  the  said 

required  to  show  cause  in  this  court  why  the  same  should  not  be 

continued  forever,**  and  such  show  cause  being  this  day  moved  by 

,  Esq.,  attorney  for  the  petitioner,  and  **  after  hearing 

,  Esq.,  attorney  for  said ,  opposed : 

It  is  ordered  :*^  that  a  writ  *®  of  injunction  issue  out  of  this  court,  under 

its  seal  and  tested  by  its  clerk,  restraining  and  enjoining  the  said 

,  and  his  attorneys,  agents,  and  servants,  from  *^ 

forever.** 

Witness,  the  Honorable   ,  Judge"  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 .  .  . 


f    Seal  of 
I  the  court 


Clerk. 


42.  To  be  used  only  in  cases  where  the 
referee  grants  a  temporary  injunction  with 
show  cause.  See  Form  No.  74  and  foot-note 
29.     Compare  also  Form  No.  75. 

43.  Or  recite  the  duration  of  the  injunc- 
tion as  shown  in  the  referee's  order. 

44.  Strike  out  to  end  of  paragraph  if 
there  is  no  appearance  in  opposition. 

45.  If  application  is  denied,  strike  out 


balance  of  form  and  add:  "That  such  ap- 
plication be  and  the  same  hereby  is  denied, 
and  such  temporary  injunction  herein  is 
vacated." 

46.  For  form  of  writ,  see  works  on  Fed- 
eral Practice. 

47.  Here  state  the  acts  or  transactions 
enjoined. 

48.  See  foot-note  43. 
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Supplementary  Foems. 


[No.  77. 


Porin  Wo.  77. 

Order  Determining  Exemptions  When  no  Trustee  Appointed.49 

At  a  Court  of  Bankruptcy,  held  in  and  for  the    District 

of ,  at ,  this day  of ,  19 . . . 

Present : ,  Esq.,  Referee. 


In  the  Matter  of 


Bankrupt  .■  ■■ 


►  In  Bankruptcy  No. 


An  order  having  been  entered  herein  dispensing  with  a  trustee,  as  prcr- 
vided  in  .General  Order  XV;  and  it  appearing,  from  the  affidavit  of  the 
bankrupt  filed  on  this  application  and  .Schedule  B  (5)  filed  with  his  petition 
herein,  that  he  has  duly  claimed  and  is  entitled  to  the  exemptions  hereinafter 
mentioned;  now,  on  motion  of ,  Esq.,  his  attorney. 

It  is  ordered  that  the  said  bankrupt's  claim  to  exemptions  be  determined 
as  follows : 

That  he  is  entitled,  under of  the  laws  of  the  State  of , 

to  the  following  property:®" 

and  that  the  same  be  delivered  to  him  forthwith- 


Referee  in  Bankruptcy. 


49.  Consult,  generally;,  Sections  Six  and 
Forty-seven.  And  see  General  Order  XV 
and  Form  No.  27.  See  also  §§  2(11), 
38(4).  Forms  Nos.  78,  79,  80  should  also 
be  noted. 


50.  Here  say  "  that  claimed  by  him  in  his 
said  Schedule  B  ( 5 ) ,"  or,  if  all  of  same  are 
not  set  off  to  him,  specify  those  that  are 
set  off. 


No.  78.1 


ExcEPTioKS  TO  Exemptions. 
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Form  JTo.  78. 
Exceptions  to  Trustee's  Report  Setting  ofi  Exemptions.si 
In  the  District  Court  of  the  United  States  for  the District  of . 


In  the  Matteb  of 


f-  In  Bankruptcy  No. 


Bankrupt 


Now  conies ,  of 


a  creditor  of  the  above- 


named  bankrupt,®^  and  excepts  to  the  trustee's  report  setting  off  said  bank- 
rupt's exceptions,  filed  herein  on  the day  of  .........  19 .  . 

that  such  report^  sets  off  to  said  bankrupt  the  foUbwing  :^^ 


m 


for  the  following  reasons:®* 


and  prays  that  a  hearing  may  be  had  upon  such  exceptions  and  that  the  same 
may  be  argued,  as  provided  in  General  Order  XVII. 

Dated, , , ,  19.  .. 


Excepting  Creditor.^'' 


ol.  See,  generally,  Sections  Six  and 
Forty-seven,  and  for  trustee's  report  on  ex- 
emptions. Form  No.  47,  which,  however,  it 
is  thought,  should  be  verified  and  should 
specify  the  State  statute  under  which  the 
exemptions  are  set  apart.  The  practice  on 
exceptions  will  be  found  in  General  Order 
XVII.  If  the  bankrupt  is  the  party  ag- 
grieved he  must  ask  a  review.  See  Form 
No.  80. 

52.  If  the  exceptions  are  made  by  attor- 
ney add :    "by ,  of  the 

of    ,    in   said   district,   his   attorney, 

duly  authorized  to  that  end."  For  the 
authority  required  if  the  exceptions  are  not 
filed  by  a  creditor,  see  §  1(9). 


53.  Or,  if  the  exceptions  are  to  the 
referee's  order,  strike  out  this  clause  and 
substitute :     "and  excepts / to  the  order  of 

,  Esq.,  referee  in  bankruptcy 

herein,  determining  said  bankrupt's  claim 
to  exemptions,  entered?  on  the  ....  day  of 
,  19.." 

54.  "  Or  order,"  as  the  case  may  be. 

55.  Here  copy  in  the  set-oflf  objected  to,  or 
phrase  it  in  words  so  that  the  exception 
will  be  clearly  indicated. 

56.  Here  insert  words  showing  the  error 
excepted  to. ' 

57.  If  by  an  attorney,  add  "by    

,    his    attorney,    address    No 
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I'So.  Y9. 


Form  No.  79. 

Order  Determining  Exemptions  After  Trustee's  Report.ss 

At  a  Court  of  Bankruptcy,  held  in  and  for  the    District  of 

,  at ,  this day  of  ,  19 . .  . 

Before ,  Esq.,  Eeferee : 


In  the  Matter  of 


Bankrupt 


"■  In  Bankruptcy  No. 


The  trustee  herein  having,  more  than  twenty  days  since,  filed  his  report 
of  exempted  property,  in  accordance  with  General  Order  XVII,  and  no 

exceptions  having  been  taken  thereto,^®  now,  on  motion  of , 

Esq.,  attorney  for  said  bankrupt. 

It  is  ordered : 

That  said  trustee's  report  of  exempted  property  be,  and  the  same  hereby  is, 
in  all  things  confirmed,®"  and  the  bankrupt's  claim  to  exemptions  is  hereby 
determined  accordingly. 

That  the  property  specified  in  such  report  be  delivered  to  said  ''bankrupt 
foi-thwith. 


Referee  in  BanJcruptcy. 


58.  See  foot-note  51.  This  form  can  also 
easily  be  changed  to  fit  a  case  where  ex- 
ceptions have  been  taken  (Form  No.  78) 
and  argued. 

59.  If  exceptions  have  been  taken,  change 
to  fit  the  facts;  if  the  report  of  the  trustee 


is  not  to  be  confirmed  in  whole  or  in  part, 
here  give  the  reasons. 

60.  Or,  in  ease  such  report  is  not  con- 
firmed, in  whole  or  in  part,  stop  here  and 
insert  words  indicating  the  decision. 


No.  80. J  Review  of  Order  as  to  Exemptions.  1327 

^ 

Form  No.  80. 
Petition  by  Bankrupt  for  Review  of  Referee's  Order  on  Exemptions.ei 
In  the  District  Court  of  the  United  States  for  the District  of  . . 


•1 


In  the  Matter  of 


Bankrupt 


^In  Bankruptcy  No. 


To ,  Esq.,  Eeferee  in  Bankruptcy : 

Your  petitioner  respectfully  shows: 

That  he  was  adjudged  a  bankrupt  herein  on  the day  of , 

19 ... ,  and  that  a  trustee  of  his  estate  was  in  such  proceeding  subsequently 
appointed. 

That  such  trustee,  on  the day  of ,  19. ..,  filed  a  report 

of  exempted  property  herein,  and  that,  on  the  .....  day  of  ; .,  19". .  ., 

an  order  was  entered  determining^  yoUr  petitioner's  claim  to  exempt  property, 
as  stated  in  such  report.®^ ....;;..,.'.. 


That  such  order  was  erroneous,  for  the  following  reasons 


63 
.64 


Wherefore,  your  petitioner,  feeling  aggrieved  because  of  said  order,  prays 
that  said  trustee's  report  and  the  said  order  be  reviewed,  as  provided  in  the 
bankruptcy  law  of  1&98  and  General  Order  XXVII. 

Dated, , , .-., ,  19.  .  . 


Bankrupt. 


[^Add  verification  as  in  Form  iV^o.  66.] 


81.  If  granted,  for  Referee's   GSrtiflcate  whole  or  in  part  here  state  the  substance 

on  Review,  see  Form  No,  159.     See,  gener-  of  the  referee's  order, 

ally,  for  practice  on  reviews.  Section  Thirty-  63.  Or,  if  the  referee's  order  modified  the 

nine,  cmte.     A  creditor  can,  of  course,  ask  trustee's  report,  strike  out  "as   stated   in 

for  a  review.  If  so,  see  Forms  Nos.  158  and  such  report,"  and  substitute  "as  follows: 

159.  ......" 

62.  If  confirmation  wag  refused  either  in  64.  Here  indicate  the  reasons  constitut- 
ing the  error  complained' of. 
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[1^0..  81. 


Form  No.  81. 
Petition  for  Order  Amending  Schedules.65 
In  the  District  Court  of  the  United  States  for  the  ......  District  of 


Ijst  the  Matter  of 


►  In  Bankruptcy  Ko.  . . . 


,Banhru'pt 


To > . .  . ,  Esq.,  Referee  in  Bankruptcy : 

Your  petitioner  respectfully  shows : 

That  he  was  duly  adjudicated  a  bankrupt  herein  on  the  ......   day  of 

,  19. . .,  and  that  his  schedules,  as  required  by  §  7  (8)   of  the 

bankruptcy  law  of  1898,  have  been  duly  filed  herein. 

That  the  first  meeting  of  your  petitioner's  creditors  has  been  called  for*® 
the day  of ,  19 . . . 

That,  at  the  time  your  petitioner's  schedule  of  creditors  was  prepared,  by 
inadvertence,*''  the  names  and  the  statutory  facts  concerning  the  claims 
of  certain  creditors  were  omitted  therefrom.*^ 

That  such  names  and  facts  are  as  follows  :** 


That™  the  above-mentioned  creditors  have  not  been  regularly  notified  of 
said. first  meeting  of  creditors. 

That,''^  at  the  time  your  petitioner's  schedule  of  property  was  prepared, 
by  inadvertence,  a  certain  interest  in  property  vested  in  your  petitioner  was 
omitted  therefrom,  namely  -P , 


65.  This  petition  can  be  a4p.pted  to  a 
case  where  the  petition  and  not  the  sched- 
ules needs  amendment.  See  Section  Eigh- 
teen, ante.  Compare,  generally.  General 
Order  XI,  and  Sections  Seven  and  Eighteen. 

66.  If  the  meeting  has  been  held,  change 
to  fit  the  facts. 

67.  Or  give  any  other  reason  bringing  the 
case  within  General  Order  XI. 

68.  Or  state  what  was  the  act  or  omission 
which  makes  the  amendment  necessary. 

69.  If  an  amendment  of  Schedule  A  is 
desired,  give  the  name  of  the  creditor,  his 


residence,  when  and  where  the  debt  was 
contracted,  and  its  consideration  and 
amount,  and  if  secured,  etc.,  with  the  same 
particularity  required  by  the  appropriate 
page  of  Schedule  A  of  Form  No.  1. 

70.  Omit  this,  if  notice  has  been  sent 
them. 

71.  Use  this  paragraph  only  when  the 
amendment  of  Schedule  B  is  desired. 

72.  Here  give  a  sufficient  description  to 
show  all  the  facts  required  by  the  appro= 
priate  page  of  Schedule  B  of  Form  No.  1. 


No.  82. J  Amendment  of  'Schedules.  1329 

That  nd  previous  application  has  been  made  for  the  order  ^hereinafter 
asked.  .  i  ' 

Wherefore,  your  petitioner  prays  for  an  order  amending  said  schedules 
in  the  particulars  above  specified,'^  and  that  notice  be  given  accordingly. 

Dated  at , , , ,  19 .  . . 


•J 


\_Add  verification  as  in  Form  No,  66.]  Petitioner. 

Form  No.  82. 
Order  to  Show  Cause  on  Amendment  of  Schedules.74 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of  ... . 

at ,  this  .  .  .  . .  .  day  of  ........  19. .  . 

Present : ,  Esq.,  Referee. 


In  the  Matter  of 


Bankrupt 


^  In  Bankruptcy  No.  . . . 


On  reading  and  filing  the  petition  of ,  the  bankrupt 

herein,  wherein  he  prays  for  an  order  amending  his  schedules  in  certain 
particulars,  novs^,  on  motion  of ,  Esq.,  his  attorney, 

It  is  ordered : 

That  the  creditors  hereinafter  named  show  cause  before  the  undersigned, 

at ,  in  the of ,  in  said  district,  on  the 

day  of ,  19 ... ,  at  ....  o'clock,  ....  m.,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  the  prayer  of  said  petition  should  not  be  granted 
and  why  said  petitioner's  schedules,  hereinafter  mentioned,  should  not  be 
amended  by  adding  to  Schedule  A '^^  the  names  and  facts  herein- 
after set  forth  :''* • 

and"  by  adding  to  Schedule  B ''*  the  following  statement  of  facts 

as  to  property :™ 

-73.  If  notice  has  been  given,  stop  here.  76.  See  foot-note  68,  Form  No.  81. 

74.  This  form  fits  into  Form  No.  81.  .  See  77.  See  foot-note  71,  Form  No.  81. 
foot-note  65  to  same.  78.  Here  insert  (1),   (2),   (3),   (4),   (5),' 

75.  Here   insert    (1),    (2),    (3),    (4),  or  .or   (6),  dependent  on  the  page  of  Schedule 
( 5 ) ,  dependent  on  the  page  of  Schedule  A  B  sought  to  be  amended. 

sought  to  be  amended.  79.  See  foot-note   72,   Form  No.   81. 

84 
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[No.  83. 


Let  serYice  of  this  order  be  made  by  mail,  addressed  to  said  persons  at 
their  places  of  residence  as  above  stated,  not  later  than  ten  days  prior  to  the 
return  day  hereof. ^°  T. 


Referee  in  Bankruptcy. 


Form  No.  83. 
Order  Amending  Schedules.si 

At  a  Court  of  Bankruptcy,  .held  in  and  for"  the    District  of 

,  at ,  on  the day  of ,  19 . . . 

Present : ,  Esq.,  Eeferee. 


In  the  Matter  of 


>  In  Bankruptcy  No.  . . . 


Bankrupt 


Application  having  been  heretofore  made  for  an  order  amending  Schedule®^ 

,  previously  filed  herein  and^  an  order  to  show  cause  having  been 

granted  thereon  on  the day  of ,  19.  .  . ,  and  proof  of  mailing 

'  said  order,  as  provided  therein,  now  being  made,  and^' 


now,  on  motion  of ,  Esq.,  attorney  for  said  bankrupt, 

It  is  ordered : 

That  Schedule  A   (   )**  herein'  be  amended  by  adding  thereto,  in  the 
proper  columns,  the  following  facts  -.^   . ' 


80.  If  Schedule  B  only  is  to  be  amended, 
notice  should  be  given  the  trustee,  and  this 
paragraph  changed  accordingly. 

81.  This  order  should  be  in  triplicate,  one 
for  the  clerk,  one  for  the  trustee,  and  one 
for  the  referee.  Compare  Forms  Nos.  81 
and  82.  See  also,  generally.  Sections 
Seven  and  Eighteen,  ante,  and  General 
Order  XI. 

82.  Here  insert,  for  instance,  "A  (3)  " 
or  "B  (2),"  to  fit  the  petition. 


83.  Recite  whether  there  was  appearance 
in  opposition,  and  if  so  by  what  creditor 
or  the  trustee,  and  by  what  attorney  repre- 
sented. 

84.  See  foot-note  82. 

85.  Indicate  the  columns  on  the  appro- 
priate page  of  schedule  A  by  numeral  as  if 
in  Schedule  A  (3)  thus:  (1)  page  25,  (2) 
John  Smith,  (3)  650  Broadway,  New  York, 
(4)  New  York,  (5)  Merchandise,  (6) 
$5,203.69." 
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That*®   Schedule  B    (   )   be   amended  by   adding  thereto  the  following 
words  :*^ ; 

) 

Referee  in  Bankruptcy. 

Form  No.  84. 

AfSdavit  to  Schedule  of  Creditors  When  Bankrupt  Cannot  be  Found.ss 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


State  of  .  . . 

County  of 

City  of  . 


fSS. 


,  of ,  being  severally  duly  sworn,  depose  and 

say  that  they*®  are  the  petitioning  creditors  in  the  above  proceeding;  that  the 

said ,  the  bankrupt,  is  absent  from  the  said  district  and 

cannot  be  found ;  that  your  petitioners  have  diligently  inquired  into  his  affairs 
for  the  purpose  of  ascertaining  the  names  and  places  of  residence  of  all  of 
his  creditors,  and,  according  to  the  best  of  their  information,  such  names 
and  places  of  residence  are  set  out  in  Schedule  A,  hereto  annexed. 


'Subscribed  and  sworn  to  before  me,  this day  of ,  19. , 


86.    Use    only    if    Schedule    B    is    to   be 
amended. 

4  87.  See  foot-note  85,  and  indicate  columns 
of  appropriate  page  of  Schedule  B,  as  there 
indicated. 


88.  This  practice  is-  outlined  in  General 
Order  IX.  See  also  Sections  Seven  and 
Thirty-nine. 

89.  One  petitioner  acquainted  with  the 
facts  can 'make  this  affidavit;  if  so,  change 
the  form  accordingly. 
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[No.  85. 


Schedule  A.*" 
Unsecured  Creditors. 


Namea. 

Hesidencea. 

Amounts. 

Dolls. 

Cto. 

Creditors  Holding  Securities. 

V 

Names. 

Residences. 

Securities, 

Values. 

Amounts. 

Dolls. 

Cts. 

Dolls. 

eta. 

Form  No.  85. 
Petition  that  Bankrupt  Turn  over  Concealed  Assets. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  'No.  119.) 
United  States  District  Court,  for  the District  of  . . . . 


In  the  Matter  of 


Bankrupt  . 


>■  In  Bankruptcy  No. 


To ,  Esq.,  Referee  in  Bankruptcy : 

The  petition  of respectfully  shows : 

1.  That  he  is  the  trustee  herein  duly  qualified  and  acting. 

2.  Petitioner  respectfully  alleges  that  through  his  attorney,  he  has  ex- 
amined the  bankrupt  and  other  witnesses  in  this  proceeding-  and  thoroughly 
investigated  the  books  of  the  bankrupt  and  the  circumstances  connected  with 
this  bankruptcy. 

3.  Petitioner  alleges,  upon  information  and  belief,  that , 

the  said  bankrupt  has  ,in  his  possession  or"  under  his  control  the  following 

90.  Attach  this  schedule  to  the  affidavit,  filling  in  names,  residences,  amounts,  etc., 
with  as  much  accuracy  as  possible. 


No.  86.]             Ordeh  to  Tden  Over  Concealed  Assets.                  1333 
property  belonging  to  his  said  estate  in  bankruptcy : 


That  the  said  bankrupt  is  fraudulently  concealing  same  from  your  petitioner 
as  trustee. 

4'.  That  said  property  so  concealed  amounts  in  value  to  at  least  $ 

5.  That  the  sources  of  petitioner's  knowledge  and  the  grounds  of  his  belief 
as  to  this  property  are  as  follows: 

[Here  specify  fully.] 


6.  No  previous  application  has  been  made  for  an  order  herein. 

Wherefore,  your  petitioner  prays  for  an  order  directing  the  bankrupt  to 
turn  over  and  deliver  forthwith  to  your  petitioner,  all  of  such  property  or 
moneys  so  concealed,  and  for  such  other  and  further  relief  as  may  be  just 
and  proper. 

) 

Petitioner. 

[Verification.'l 

Form  No.  86. 

Order  that  Bankrupt  Turn  over  Concealed  Assets. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  203.) 

United  'States  District  Court,  for  the District  of : 


In  the  Matter  of 


Bankrupt 


»In  Bankruptcy  No. 


,  the  trustee  herein,  having  made  an  application  to  com- 
pel       ■. ,  the  bankrupt  above  nanied,  to  turn  to  his  said 

trustee,  the  sum  of  $. .,  proceeds  of  certain  property  belonging  to  his 

estate,  alleged  to  be  in  the  possession  and  .control  of  said  bankrupt  and  which 
the  said  bankrupt  is  /fraudulently  concealing  from  his  said  trustee,  and 

the  said ■  ■  having  filed  his  verified  answer  thereto  and 

the  matter  having  been  duly  heard  and  testimony  taken,  and  the  referee 
having  rendered  a  decision  thereon, 

NoW;  upon  reading  and  filing  the  petition  of ,  trustee 

herein,  verified  the day  of ,  19 . .  . ,  the  answer  of , 
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bankrupt  herein,  verified  the day  of ,  19 . .  . ,  the  testimony 

and  all  proceedings  had  herein,  and  after  hearing  • , 

attorney  for  the  said  trustee,  iii  support  of  said  petition,  and    

,  attorney  for ,. .  . ,  in  opposition  thereto,  it  is, 

upon  motion  of ,  attorney  for  said  trustee, 

Ordered,  that  the  prayer  of  the  trustde's  petition  herein  be,  and  it  hereby 
is,  in  all  respects  granted,  and 

It  is  further  ordered,  that  the  said ' ,  bankrupt  herein, 

account  for  and  pay  over  within days  to   ,  as 

trustee  herein,  the  sum  of  $. belonging, to  his  said  estate  in  bank- 
ruptcy and  found  to  be  in  his  possession  or  under  his  control. 

Dated, , ,  19...= 


Referee  in  Bankruptcy. 
Form  No.  87. 
Petition  for  Order  of  Protection.si 
In  the  District  Court  of  the  United  States  for  the District  of  . . .  . , 


Iw    THE    MaTTEE    of 


:>In  Bankruptcy  No. 


BanUruvt 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  was  adjudicated  bankrupt  herein  on  the day  of , 

19 ... ,  and  on  the  same  day  his  proceeding  in  bankruptcy  was  duly  referred. 

That  your  petitioner  has  not  yet  made  application  for  his  discharge 
herein. 

That  your  petitioner  has  reason  to  believe  that  he  is  liable  to  arrest  upon 
civil  process,  other  than  in  the  cases  specified  in  §  9-a  of  the  bankruptcy 
law  of  1898. 

That  no  previous  application  has  been  made  to  this  or  any  other  court 
for  the  order  hereinafter  asked. 

91.    See,    generally,    Section   Nine,    ante.  proceedings  in  a  suit,  on  the  theory  that  a 

Consult  also  General  Order  XII    ( 1 ) .     The  body  execution   is   a  step   in   a   suit.     See 

application  often  takes  the  form  of  a  pe-  Fomis  Nos.  89,  90,  91,  93,  93. 
tition   for   an    injunction    against   further 
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Wherefore,  your  petitioner  prays  for  an  order  of  protection  from  arrest, 
as  provided  in  said  §  9-a  and  General  Order  XII  (1). 

Dated,   , ...  .,  19..  .  . 


Petitioner. 
[Add  verification  as  in  Form  No.  66.] 

Form  No.  88. 

Older  of  Piotection.ea 

At  a  Court  of  Bankruptcy,  Jield  in  and  for  the   ,  District' 

of ,  at  .......  .,  this  ......  day  of ,  19. . . 

Present : ,  Esq.,  Eeferee. 


IiT  THE  Matter  os 


Bankrupt  . 


>-In  Bankruptcy  Ko.  ..... 


The  above-named  bankrupt  having,  on  the day  of ,  19 . . . , 

applied  for  an  order  of  pfotectibn,  and  it  appearing  that  one  year  has  not 

yet  elapsed  since  the  date  of  his  adjudication,  viz.,  the    day  of 

,  19 ... ,  and  that  he  has  not  yet    been  discharged  herein,  now,  on 

motion  of ,  Esq.,  attorney  for  said  bankrupt. 

It  is  ordered : 

That  all  persons  and  officers  be  and  they  hereby  are  prohibited  from  arrest- 
ing the  said  bankrupt  on  civil  process,  save  in  the  cases  specified  in  sub- 
divisions (i)  and  (2)  of  §  9-a  of  the  bankruptcy  law  of  1898,  until  twelve 
months  after  the  date  of  such  adjudication,  or,  if  within  that  time  the 
bankrupt  applies  for  a  dischai-ge,  then  until  the  question  of  such  discharge 
is  determined. 


Referee  in  Bankruptcy. 


92.  This   fits   into    Form  No.   87.     See   foot-note  91  to.  that  form.   Consult, generally, 
Section  Nine  and  General  Order  XII   (3), 
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Form  No.  89. 
Petition  for  Stay  of  Pending  Suit.93 
In  the  District  Court  of  the  United  States  for  the  . . .  . 


District  of 


In  the  Matter  of 


Bavi^rupt 


In  Bankruptcy  No. 


To ,  Esq.,  Eeferee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  was  duly  adjudicated  a  bankrupt®*  herein  on  the day  of 

,  19 .  .  . ,  and  that  he  has  not  yet  made  application  for  a  discharge. 

That,  among  your  petitioner's  debts  scheduled  herein,  is  one  for 

dollars  ($ ),  in  favor  of ,  and  that  such  debt  is  of 

such  a  nature  that  a  discharge  in  bankruptcy,  as  provided  in  the  bankruptcy 
law  of  1898  as  amended,  would  be  a  release. 

That^  at  the  time  of  the  filing  of,  the  petition  on  which  said  adjudication 

was  made,  a  suit  was  pending  on  such  debt  in  the 'Court  of , 

entitled v ,  in  which  action ,  Esq.,  of 

,  in  the of  .........  in  said  district,  is  the  attorney  of 

record  of  the  plaintiif,  and  that  the  same  is  still  pending  therein  f^  and  that, 
if  such®® is  allowed  to  proceed,  injury  will  be  done  your  peti- 
tioner,®''  for  the  following  reasons  :®* 


93.  See,  generally,  Section  Eleven,  and 
compare  Section  Two  and  Forms  Nos.  73, 
74,  75  and  76,  and  the  foot-notes  to  such 
forms,  especially  foot-note  33  to  Form  No. 
73.  Application  may  also  he  made  for  a 
stay  of  a  suit  hegun  after  the  bankruptcy 
(see,  generally,  Section  Eleven),  though 
the  power  to  grant  it  flows  rather  from 
§  2(15).  If  such  an  application  is  to  be 
made  this  form  can  easily  be  adapted  to 
flt  the  facts.  The  form  here  given  refers 
only  to  a  stay  asked  by  the  bankrupt.  It 
can  be  varied  to  flt  the  very  dlversfe  facts  on 
which  these  stays  may  be  granted.  Any 
other  form  would,  in  the  nature  of  things, 
be  a  mere  skeleton  and  of  little  value  to 
the  practitioner. 

94.  This  petition  can  also  be  made  by  the 
petitioning  creditors  If  before  adjudication, 


and,  if  after,  by  the  trustee,  and,  if  the 
latter,  the  allegations  should  be  changed 
so  as  to  show  the  trustee's  appointment  and 
qualification,  and  injury  to  the  estate  if 
the  stay  is  not  granted.  The  form  given 
applies  only  to  a  case  where  the  bankrupt 
desires  to  prevent  the  entry  of  a  judgment. 

95.  Or  in  a  proper  case  add:  "that  such 
suit  has  resulted  in  a  judgment  against 
your  petitioner  and  that  there  is  now  pend- 
ing before ,  Esq.,  as  referee, 

a  proceeding  supplementary  to  execution," 
or  as  the  facts  may  be. 

96.  "  Suit "  or  "  proceeding." 

97.  Or  "  your  petitioner's  estate  in  bank- 
ruptcy." 

98.  Set  out  the  reasons  carefully  and 
clearly. 
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That  no  previous  application  has  been  made  to  thig  ar  any  other  court  for 
the  stay  herein  asked. 

Wherefore,  your  petitioner  prays  that  further -proceedings  in  said  suit®® 
may  be  stayed  for  the  time  prescribed  in.§  11-a  of  said  law,  in  particular,^ 

and  for  such  further  order  as  shall  be  just  and  lawful. 
Dated, , ,  19..  . 


PeUtionef. 
[Add  verification  as  in  Form  No.  66.] 

Form  No.  90. 

Referee's  Stay  and  Show  Cause  on  Pending  Suit.2 

At  a  Court  of  Bankruptcy,  held  in  and  for  the    District  of 

,  at ,  this '  day  of ,  19 .  .  . 

Present : ,  Esq.,  Referee. 


In  the  Matter'  of 


Bankrupt 


In  Bankruptcy  No. 


yipplication  having  been  made  for  an  order  staying  further  proceedings 

in  a  certain  suit  in  the Court  of ,  entitled v. 

.  .  . . .  .  .  . ,  and  it  appearing  that  the  same  should  be  heard  and  decided  by  the 

judge  and  such  proceedings  be  stayed  meanwhile ;  now,  on  motion  of 

,  Esq.,  attorney  for  the  applicant. 

It  is  ordered : 

That ,  the  plaintifF  in  said  action,  and  his  a|torneys, 

agents,  and  servants,  be,  and  they  are,  and  each  of  them  is,  hereby  stayed 
from  any  ^further  proceedings  therein,  in  particular  from* ;  . 

until  the  hearing  and  decision  of  the  show  cause  hereinafter  ordered. 

99.  Or,  as  the  facts  may  be.  and  see   foot-note  29  to  Form  No.  74  for 

1.  Here    specify    the    particular    act    to       cross-references. 

which  the  stay  is  mainly  directed.  3.    Here    specify    the    particular    act    to 

2.  Consult  footnote  93  of  Form  No.   89       which  the  stay  is  mainly  directed. 
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That*  the  said   .  .  / . , ,  the  plaintiff  in  such  action,  show 

cause  before  the  Honorable ,  District  Judge,  at  the 

United  States  District  Court  Eoom,  in  the of ,  in  said 

district,  on  the day  of ,  19 .  .  . ,  at o'clock,  ...  m., 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  this  stay  should  not  be 
continued  for  the  space  of  twelve  months  from  the  date  of  the  adjudication 
herein,  or,  if  within  that  time  the  said  bankrupt  shall  apply  for  a  dis- 
charge, then  until  the  question  of  such  discharge  shall  be  determined;^ 
and  then  and  there  also  show  cause,  if  any,  why  a  writ  of  injunction  should 
not  issue  out  of  and  under  the  seal  of  said  court  accordingly. 

Let  service  of  this  order  on  said .,  the  plaintiff,"  by 

delivering  to  him  personally  a  copy  of  the  same  and  of  the  petition  on  which 

it  is  granted,  within   days  previous  to  the  day  last  hereinbefore 

mentioned,  be  sufficient." 


Referee  in  Bankruptcy. 

Form  No.  91. 
Stipulation  that  Show  Cause  be  Heard  by  Refetee.s 
In  the  District  Court  of  the  United  States  for  the District  of  ... . 


IlT    THE   1£aTTEE    of 


Bankrupt 


>  In  Bankruptcy  No. 


It  is  hereby  stipulated  that  the  order  to  show  cause  previously  granted 

herein,  returnable  before  the  Honorable ,  District  Judge, 

on  the day  of ,  19 ... ,  may  be  brought  on  before  and  be 

determined  by ,   Esq.,   Referee   in  Bankruptcy,   who 

granted  the  same,  instead  of  said  judge ;  and  that  the  same  may  be  moved 

4.  If  a  show  cause  is  not  thought  neces-  hoth  the  said   and , 

sary  use  Form  No.  93,  or  if  the  local  prac-  his  attorney,"  as  the  court  may  direct, 
tice  does  not  call  for  the  issuance  of  the  7.  Service  should  never  be  by  mail,  or  on 

writ  of  injunction,  draw  a  referee's  order  any  person  other  than  one  here  specified, 
restraining  and  enjoining  the  person  named,  8.  This  form  will  be  found  useful  when 

as   suggested   by   the   words   of   this   form.  the  residence  of  the  judge  is  in  another  di- 

5.  If  a  writ  is  not  asked  for,  stop  this  vision  or  county  from  that  of  the  bankrupt, 
paragraph  here.  Consult,     generally.     Section     Eleven     and 

,6.  Or   "on    ,   Esq.,   his   attor-       Forms   Nos.   89,   90,   98,   and   93,   and   the 

ney  of  record,"  if  any ;   or  "  on  either  or      foot-notes  thereto. 
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before  said  referee  at ,  in  tke  .........  of , 

in  said  district,  on  the day  of ,  19 . . . ,  at o'clock,  . . .  m. 

I>ated, , , , ,19... 


,   Attorney  for 

) 

Attorney  for 


Form  No.  92. 
Decision  and  Report  of  Referee  on  Application  for  Stay  Stipulated  Before  Him.9 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>■  In  Bankruptcy  No. 


To  the  Hon. ,  District  Judge: 

Application  having  been  made  for  a  stay  directed  to , 

plaintiff  in  an  action  in  the Court  of  . ,  entitled 

V ,  and  a  temporary  stay  having  been  previously  granted,  and  the 

said ordered  to  show  cause  before  the  district  judge  why  such  stay 

should  not  be  continued,  and  such  show  cause  having  been  moved  before 
me,  on  stipulation  of  all  parties,  and  the  petitioning  bankrupt  appearing 

by ,  Esq.,  his  attorney,  and ,  said 

plaintiff,  appearing  by ,  Esq.,  his  attorney ; 

It  is  hereby  found  and  recommended  that  an  order  be  entered^"  directing 

a  writ  of  injunction  to  issue  to   ,  restraining  and  enjoining  him 

from  further  proceedings  in  said  suit  in  particular-'^^ 

until  twelve  months  after  the  date  of  the  adjudication  herein,  unless  the 
said  bankrupt  shall,  previous  to  that  time,  apply  for  a  discharge,  and  then 
until  the  question  of  such  discharge  shall  be' determined. 

9.  This  form  fits  into  Form  No.  91,  "  denying  such  application  and  vacating 
which,  and  the  foot-notes  thereto,  see.  Com-  the  temporary  stay  previously  granted 
pare  a,lso  Forms  Nos.  89,  91,  and  93.    Con-'     herein." 

suit,  generally,  Section  Eleven.  11.  Here   specify   the   particular   act   to 

10.  If  the  recommendation  is  against  the       which  the  stay  is  mainly  directed. 
continuance  of  the  stay,  stop  here,  and  add: 
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Herewith  are  handed  up  the  petition  and  other  papers  used  on  such 
application  and  show  cause. 

Respectfully  subinitted, 


Referee  in  Bankruptcy. 
Dated, , , , ,  19,  .  . 

Form  Jlo.  93. 
Order  that  Writ  of  Injunction  Issue.12 
In  the  District  Court  of  the  Uniteid  States  for  the District  of  ... . 


In  the  Matter  of 


Bankrupt 


>.  In  Bankruptcy  No.' 


Whereas  application  has  been  previously  made  herein  for  a  stay  directed 

to ,  plaintiff,  in  a  suit  in  the Court  of , 

entitled    v ,    and   a   temporary   stay  was   granted 

by ,  Esq.,  Referee  in  Bankruptcy,  and  such  application 

has  been  argued  in  the  first  instance,  by  stipulation,  before  such  referee,  and 

he  having  reported  in  favor  ^^  of  such  stay ;  now,  on  motion  of 

,  Esq.,  attorney  for  the  petitioner,  and  ^*  after  hearing 

,  Esq.,  attorney  for  said ,  opposed; 

It  is  ordered  :^^ 

That  such  report  and  recommendation  be  approved,  and  that  a  writ  ^*  of 

injunction  issue,  directed  to ,  restraining  and  enjoining 

him  from  further  proceedings  in  such  suit,  in  particular  form," 

until  twelve  months  after  the  date  of  the  adjudication  herein,  unless  the  said 

12.  To  be  used  only  in  cases  where  the  13.  Or  "  against  the  continuance." 

referee  grants  a  temporary  injunction  with  14.  Strike    out   to   end   of   paragraph    if 

show  cause.     See  Form  No.  90»  foot  note  2.  there  is  no  appearance  in  opposition. 

It  is  thought  also  that  the  referee  can  on  a  15    jf   t^e   application   is   denied,   follow 

stipulation  bririging  the  show  cause  on  be-  foot-note  45,  Form  No.  76. 

fore  him,  issue  an  order  directing  the  clerk  jg    j.^^  ^^^^  ^^  ^^.^^^  ^^  ^^^^^  p^  p^^. 

to  issue  the  writ,  thus  avoidmg  the  circum-  ^^^j  Practice 

locution  resulting  from  Form  No.   92.     If  ,-    tt          '      •*      j.t,            «.•     1           a    i. 

":        i,T     „„         1      J     J.  J  i    ii.           1  17.  Here   specify   the   particular   act   to 

BO,  Form  No.  93  can  be  adapted  to  the  usual  ,  .  ,    ,,       .       .    j.      j.  / 

,  '        ,         r       >       j„      ;„„  T?„ TvT^   r^K  which  the  stay  is  directed. 

form  of  a  referee  s  order;  see  lorm  JSo.  75.  •' 

Consult,  generally.  Section  Eleven. 
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bankrupt  shall,  previous  to  that  time,  apply  for  a  discharge,  and  then  until 
the  question  of  such  discharge  shall  be  determined-. 

Witness  the  Honorable ,  Judge  of  said  court  and  the 

seal  thereof,  at  the  city  of ,  in  said  district,  this day  of 

•• ,19:.. 

f    Seal  of    1  ' 

I  the  court  |  Clerk. 

Form  No.  94. 

Offer  of  ComposLtioh.is 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


,  In  Bankruptcy  No. 


:  Bankrupt 


To    ,  Esq.,  Eeferee  in  Bankruptcy,  and  the  creditors 

of .  .  . ,  a  bankrupt: 

The  undersigned,  who  was  adjudicated  a  bankrupt  herein  on  the 

day  of ,  19.  .  .,  and  whose  schedules  of  creditors  and  property  have 

been  previously  filed  at   .........    ,  with    , 

Esq.,  the  referee  in  bankruptcy  in  charge,  and*  who  was  examined  in  open 

court  herein  on  the  ......  day  of ,  19.  .  .,^®  does  hereby  offer  a 

composition  at per  cent.  ( .  . .  .^)  of  the  claims  of  his  creditors, 

allowed  or  to  be  allowed,  except  those  entitled  to  priority,  in  this  proceeding. 

This  ^^  offer  is  to  be  effective  only  after  the  examination  of  the  under- 
signed in  open  court,  as  provided  in  §  12-a  of  the  bankruptcy  law  of  1898. 

Dated, ,  .• ,  19. .  . 


Bankrupt. 

18.  This  is  the  first  step  in  composition.  of    bankruptcy    law.      For    substitute    for 

The  practice  suggested  by  Form  No.  60  ap-,  Forms  Nos.  62  and  63,  see  Form  No.  102. 

plied  under  the  law  of  186'i",  but  does  not  19.  If  the  examination  has  not  been  held 

under  that  of  1898.     See,  generally,  Section  but  is  to  be,  specify  the  date  and  then  use 

Twelve;  Form  No.  61,  together  with  Forms  the  paragraph  referred  to  in  foot-note  20. 

Nos.  94,  96,  97,  98,  99,  100,  101,  102,  and  20.  Omit   this    if   the   bankrupt   has   al- 

103,  are  thought  to  outline  a  complete  prac-  ready    been    examined, 
tice  on  this  increasingly  important  branch 
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State  of  . . 

County  of 

City  of 


On  this   day  of   ,  19. .  .,  the  above-named   ...  r. ... . 

appeared  before  me  and  acknowledged  the  execution  of  the  fore- 
going offer  of  composition. 


Form  Vo.  95. 
Notice  to  Creditors. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  294.) 
United  States  District  Court,  for  the District  of  ... 


In  the  Mattee  of 


Bankrupt 


In  'bankruptcy  No. 


Td  the  creditors  of ,  bankrupt : 

Notice  is  hereby  given  that  the  aboive-named  bankrupt  has  filed  his  peti- 
tion, verified  the    day  of   ;   19 ... ,  setting  forth  among 

other  things  that  he  has  offered  terms  of  composition,  which  terms  have  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose  claims 
have  been  allowed,  and  which  number  represents  a  majority  in  amount  of 
such  claims,  that  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  costs 
of  "the  proceedings  have  been  duly  deposited  in  a  duly  designated  depository, 
and  asking  that  said  composition  may  be  confirmed  by  the  court. 

ISTotice  is  hereby  given  that  all  creditors  and  other  persons  are  ordered  to 
attend  at  the  hearing  before  the  Honorable  Judge-  of  the  United  States 

District  Court  in  the  United  States  Court  House,  on , , 

19.  . .,  at  .  . .  .M.,  and  then  and  there  show  cause,  if  any  they  have,  why  the 
prayer  of  said  petitioner  should  not  be  granted,  and  also  to  attend  the 
examination  of  the  bankrupt  thereon. 

Dated , ,  19. .  . 

) 

Referee  in  Bankruptcy. 

1^0 Street, 

City  of 

"[Annex  proof  of  publication  as  on  discharge  proceeding.] 
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Form  No.  96. 
Acceptance  of  Coinposition.21 

In  the  District  Court  of  the  United  States  for  the  . 


District  of 


In    the   JdliTTEE    OF 


»  In  Bankruptcy  No.  . . . 


Bankrupt 


To   ,  Esq.,  Referee  in  Bankruptcy,  and  the  bankrupt 

above  named : 

The  undersigned  creditors,  whose  signatures,  residences,  claims,  and  the 
amount  at  which  the  same  ,have  been  allowed,  are  hereafter  set  out,  do 

hereby  accept  the  offer  of  composition  at per  cent.  ( . . .  .^)'  made 

herein  by ,  the  above-named  bankrupt,  on  the 

day  of ,  19. . . ;  this^^  acceptance,  however,  to  be  effective  only 

after  such  bankrupt  shall  be  examined  in  open  court. 

Dated, . , , ,  19 . . .     • 


Signatures  of  creditors,  ^ 

Hesidencea. 

Debts  allowed. 

Dolls; 

Cts. 

State  of 

County  of ,  ^ 

City  of ■ 

On  this day  of ,  19 ... ,  the  above-named 

and 

and , •  •  • . 

appeared  before  me  and  severally  acknowledged  the  execution  of  the  fore- 
going acceptance  of  offer  of  composition. 


21.  See, foot-notes  to  Form  No.   94  and 
consult,  generally,  Section  Twelve. 

22.  Strike    this    clause    out    if   bankrupt 
has  already  been  examined. 

23.  The  creditors  should  Sign  here,  using 


their  business  names,  and,  in  case  of  part- 
nerships, corporations,  and  the  like,  the 
person  who  actually  signs  should  add  his 
own  name :  thus,  "  Smith  &  Co.,  by  John 
Smith,  one  of  such  partnership." 
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Form  No.  97. 
Referee's  Certificate  in  Composition.24 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


To  the  Honorable ,  District  Judge : 

I, one  of  the  referees  in  bankruptcy  of  your  court, 

do  hereby  certify  as  follows : 

First:  That .,  the  bankrupt  herein,  was  duly  adjudi- 
cated such  on  the day  of ,  19 ... ,  and  that  he  filed  his 

schedules  of  creditors  and  property  herein,  as  provided  by  §  7  (8).  of  the 
bankruptcy  law  of  1898,  on  the day  of ,  19 .  . . 

Second:  That  the  first  meeting  of  creditors  was  held  herein  on  the 

day  of  ....-....,  19.  .  .,  and  the  bankrupt  was  then  examined  in  open 
court;  and  that  such  examination  was  taken  by  a  stenographer,  reduced  to 
writing,  and  forms  a  part  of  the  record-book  handed  up  herewith. 

Third:  That,  at  such  first  meeting  of  creditors,  claims  of  creditors,  aggre- 
gating      dollars   ($....)   in  amount,  and   (....)   in 

number,  were  duly  allowed,  and  that  the  names  and  residences  of  such 
creditors  and  the  amounts  at  which  their  claims  were  allowed,  are  set  forth 
in  Schedule  A  hereto  annexed  and  made  a  part  of  this  report. 

Fourth :   That,   at  such  first  meeting  of  creditors,   claims  of  creditors 

entitled  to  priority,  amounting  to dollars  ($....)  in  amount,  and 

(....)  in  number,  were  duly  allowed,  and  that  the  names  and 

residences  of  such '  creditors  and  the  amounts  at  which  their  claims  were 
allowed  as  entitled  to  priority,  are  set-forth  in  Schedule  B  hereto  annexed 
and  made  a  part  of  this  report. 

Fifth:  That,  at  the  date  of  this  certificate,  the  claims  of  certain  creditors 
duly  scheduled  have  not  yet  been  presented  for  allowance,  and  that  the  names 
and  residences  of  such  creditors  and  the  amounts  of  their  claims  as  so 
scheduled  are  set  out  in  Schedule  C  hereto  annexed  and  made  a  part  of  this 
report. 

24.  Since   the   referee    cannot   confirm   a  composition,  and  practically  all  the  papers 
are  on  file  with  him,  this  certificate  is  necessary.     See,  generally,   Section  Twelve. 
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Sixth:  That  the  cost  of  this  proceeding,  as  shown  by  said  record-book,  is, 
to  this  date, dollars  ($....). 

Seventh:  That  appraisers  were  appointed  herein  and  have  filed  a  report, 

showing  the  value  of  the  assets  of  said  bankrupt  to  be  ....'. dollars 

($....),  and  that  the  basis  of  their  valuation  in  such  report  is  as  follows:^" 


Eighth:  That  the  said  bankrupt,  after  he  had  been  so  examined  and  so 

filed  said  schedules,  offered  terms  of  composition,  to  his .  creditors  at 

per  cent.  (. .  .  .^),  aa  shown  by  his  offer  handed  up  herewith. 

Ninth:  That  a  majority  in  number  of  all  of  said  creditors  whose  claims 

have  been  allowed,  viz. : (....)  creditors,  whose  claims  represent 

a  majority  in  amount  of  all  such  allowed  claims,  viz. : dollars 

■($.  . . .),  have  accepted  in  writing  said  bankrupt's  offer  of  composition;  all 
as  is  shown  by  such  acceptances,  handed  up  herewith. 

Tenth:  That,  sb  far  as  appears  from  the  files  and  records  herein,  said 
composition  will  be  for  the  best  interests  of  the  creditors  and  is  made  in  good 
faith  and  not  procured  by  any  means,  promises,  or  acts  prohibited  by  said 
bankruptcy  law,  nor  has  the,  bankrupt  been  guilty  of  any  of  the  acts  or  failed 
to  perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge.^® 

I  hand  up  herewith,  for  the. information  of  the  judge: 

(1)  The  record-book  of  this  proceeding  to  the  date  of  this  certificate, 

(2)  All  claims  allowed  or  refused  allowance. 

(3)  The  appraisal,  above  mentioned. 

(4)  The  offer  of  composition. 

(5)  The  acceptances  of  creditors. 

(6)  All  other  papers  filed  with  me  herein. 

Respectfully  submitted, 


Dated, 


Referee  in  Bankruptcy. 
19... 


Schedule  A. 
Claims  Allowed. 


Names  of  creditors. 

Residences. 

Amount  allowed. 

Dolls. 

Cts. 

25.  For  inBtance :    Sixty  per  cent,  of  cost, 
or  cost  price,  or,  as  the  facts  may  be. 

26.  This  paragraph  may  be  modified  to 

85 


fit  the  facts,  and  should  not  be  inserted  if 
the  referee  is  in  doubt  on  any  of  the  mat- 
ters mentioned  therein.    See  §  13-d. 
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[No.   98. 


Schedule  B. 
Priority  Claims  Allowed. 


Names  of  creditors. 

Residennes,  •  , 

Amount  allowed. 

- 

Bolls.  ■, 

Cts, 

Schedule  G. 
Claims  Not  Yet  Allowed. 


Names  of  creditors. 

Ee3ideiice.s. 

Amouiit  scheduled. 

IJoUs. 

Cts. 

,.,<,  a,.  Form  No.  98. 

Order  to  Show  Cafuse  in  Gompdsition.27 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


» In  Bankruptcy  No. 


Whereas,  application  has  been  made  for  the  confirmation  of  the  composition 
offered  by  the  above-named  bankrupt,  and  it  appears  that  such  composition 
has  been  accepted  in  writing  by  a  majority  in  number  of  all  of  his  creditors 
whose  claims  have  been  allowed,  which  majority  represents  a  majority  in 
amount  of  feuch  claims,  and  that  the  consideration  for  such  composition 
required  by  §  12-b  of  the  bankruptcy  law  of  1898  has  been  duly  deposited; 
now,  on  motion  of ,  Esq.,  attorney  for  such  bankrupt,  - 

It  is  ordered'. 


27.  The  a/Eplication  for  this  order  may  be  . 
made    by    Form    No.    61,    which,    however, 
should  be  verified.     Consult,  generally,  Sec- 


tion Twelve,  ante.    See  also.forma  just  onte 
and  post. 
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That  all  creditors  of . ,  a  bankrupt,  as  well  as  all  other 

parties  in  interest,  show  cause,  at  a  hearing  to  be  had  oil  such  application 

before  the  District  Court  of  the  United  States  for  the   District 

of ,  at ' .,  in  the   of ,  in  said 

district,  on  the day  of ,  19 . .  . ,  at  ....  o'clock,  .  .  u.,  or  as 

soon  thereafter  as  such  hearing  is  called,  why  such  application  should  not  be 
granted.  ** 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  to 
each  of  the  creditors,  parties  in  interest  and  attorneys  entitled  to  notice  in  this 
proceeding,  and  by  publishing  a  copy  hereof  in  the  designated  newspaper 
of  the  county  district  of  such  bankrupt's  residence,  as  provided  by  such  law. 

That  such  notice  be  so  given  by  or  under  the  direction  of  the  referee  in 
charge  of  this  proceeding.^* 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the day 

of ,19... 

f     Seal  of    1  J 

I  the  court.  |  Chrh. 

Form  No.  99. 
Appearance  of  Objecting  Creditor  in  Composition.29 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  or 


Bankrupt 


In  Bankruptcy  No. 


To  the  District  Court  of  liie  United  States  for  the District  of : 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

,  of , ,  a  crediter  of ;....., 

the  above-named  bankrupt,  who  desires  to  file  a  specification  of  objection 
to  the  confirmation  of  his  proposed  composition  herein.  ^ 

Dated, ,' , , .,  19.  .. 


Attorney  for , 

Objecting  Creditor. 
Address 

28.  Or,  if  that  is  the  local  practice,  by       See   also   General   Order   XXXII,   for   time 
the  clerk.  within  which  this  appearance  must  be  en- 

29.  Consult,    generally.    Section    Twelve.       tered,  and  compare  Equity  Rule  XVII. 
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Form  No.  100. 
Specification  of  Objection  in  Comp68ition.30 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


,  In  Bankruptcy  No. 


Now  comes ,  of , . ,  a  creditor  and 

person  interested  in  the  estate  of    ,  the  above-named 

bankrupt,  and  does  hereby  oppose  and  object  to  the  confirmation  of  the 
composition  offered  by  said  bankrupt,  and,  for  grounds  of  such  opposition 
and  objection,  does  file  the  following  specification.*^ 

That  ^^  such  confirmation  is  not  and  will  not  be  for  the  best'  interests  of 
the  creditors  of  said  bankrupt  because  of  the  following  facts,  which  the 
undersigned  charges  to  be  true,  viz.  :^ 


Wherefore,  objection  is  made  to  such  confirmation  and  a  hearing  and  the 
judgment  of  the  court  is  asked  thereon. 


Objecting  Creditor^ 

[by 


his  attorney. 

] 

State  of •  •  ■  i  "^ 

County  of ,    yss.: 

City  of ,J 

I, ,  the  objecting  creditor  mentioned  and  described  in 

the  foregoing  specification  of  objection,  do  hereby  make  solemn  oath  that 

30.  Consult  for  available  objections  Sec-  32.  Or  specify  any  other  objection  men- 

tion Twelve,  ante.    See  also  General  Order       tioned  in  §  12-d. 
XXXII.  33.  Here  set  out  facts  as  in   any  other 

3J.  There  may,  of  course,  be  more  than       pleading,  showing  them  in  sufficient  detail 
ono  objection.  to  give  the  bankrupt  proper  notice  of  the 

issue  he  must  meet. 
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the-  statements  of  fact  contained  therein  are  true,  according  to  the  best  of  my 
knowledge,  information,  and  belief.^* 


iSubscribed  afld  sworn  to  before  me,  this day  of ,  19 . . 


Porm  No.  101. 
Order  of  Reference  to  Special  Master  in  Composition.35 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


Whereas,  application  has  been  made  for  the  confirmation  of  a  composition 
offered  by  the  above-named  bankrupt  and  a  hearing  set  to  consider  the  same, 

and ,  a  creditor  of  said  bankrupt,  having  appeared  by 

,  Esq.,  his  attorney,  and  filed  a  specification  of  objection 

to  such  confirmation ;  now,  on  motion  of  ...  I ,  Esq.,  attorney 

for , 

It  is  ordered : 

That  the  issue  made  by  such  application  and  such  specification  of  objection 

be  referred  to ,  Esq.,  as  special  master,  to  ascertain  and 

report  the  facts,  with  his  conclusion^  thereon. 

Witness,  the  Honorable    ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,19... 


f    Seal  of    I 
I  the  court,  j 


Cl$rh. 


34.  If  the  specification  is  made  by  the 
creditor's  attorney,  the  latter's  affidavit 
should  show  why  the  creditor  does  not 
verify  and  how  the  attorney  is  acquainted 
with  the  facts;  also  that  he  is  authorized 


by  the  creditor  to  file  the  specification  and* 
verify  for  him. 

35.  This  form  will  not  be  used  if  the 
judge  determines  to  hear  the  matter  him- 
self. See  Section  Twelve,  generally,  and 
»the  foot-notes  to  forms  just  ante  and  post. 


1350 


SUPPLEMENTABY    FoEMS. 


[No.  102. 


Form  No.  102. 
Repoirt  of  Special  Master  in  Compositioii.36 
In  the  District  Court  of  the  United  'States  for  the District  of 


In  the  Matter  of 


BanJcrupt  . 


■In  Bankrupfcy  No. 


To  the  Honorable ,  Distrid;  Judge : 

I, ,  special  master,  appointed  herein  by  an  order  of 

your  court,  dated  the day  of  .........  19. ..,  do  hereby  report  as 

follows : 

On  receipt  of  said  order,  I  set  *'^  the day  of ,  19 ... ,  at 

. o'clock,   .  .   M.,  at ,  in  the of in  said 

district,  as  the  time  and  place  at  which  such  reference  should  be  proceeded 
with,  and  notified  the  respective  attorneys ;  that,  at  such  time  and  place,  the 

bankrupt  was  represented  by ,  Esq.,  his  attorney,  and  the 

objecting  creditor  by, Esq.,  his  attorney,  and  ^*  that 

there  were  the  following  additional  appearances : 

That,  thereafter,  the  proceedings  were  as  indicate^  in  the  record-book  of 
auch  reference,  which,  with  the  testimony  taken  and  the  depositions  used, 
is  handed  up  herewith. 

That,  in  accordance  with  such  proceedings,  and  after  due  consideration, 
I  do  find  the  -facts  to  be  as  follows  :^® 

That,  on  such  facts,  it  is  my  opinion,  and  I  do,  therefore,  recommend, 
that:^? 


36.  See  foot-note  35  to  Form  No.  101. 
This  form  can  also  be  used  for  the  sfeveral 
reports  by  a  special  master  referred  to  in 
the  text  and  post. 

37.  For  practice  on  references  to  special 
masters,  see  Equity  Rules  LXXIII  to 
LXXXIV. 

38.  If  there  were  no  additional  appear- 
ances strike  this  out.  ' 


39.  The  referee  usually  prepares  his  own 
findings.  They  should' be  stated  with  suffi- 
cient particularity  to  inform  the  judge  as 
to  the  issue,  and,  if  possible,  refer  to  the 
testimony  by  page  number  and  to  deposi- 
tions by  name  of  deponent  and  date. 

40.  Here  state  the  conclusion  and  recom- 
mendation in  a  single  sentence. 
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My  fees  on  such  reference  are dollars  ($....),  and  my  dis- 
bursements are dollars  ($.  . .  . ),  a  total  of dollars 

($....),  which  have  been  paid  to  me  by  the  petitioning  baiikrupt.*^ 

I  hand  up  herewith : 

(1)  The  record-book  on  this  reference,  including  the  testimony  of  wit- 
nesses therein. 

(2)  The  petition. 

(3)  The  specification  of  objection. 

(4)  The  depositions  used  oii' such  reference. 

(5)  The  exhibits  referred  to  in  such  record-book. 

(6)  All  other  papers  filed  or  used  on  such  reference. 
Dated, , ,  .  ; '.,  .  . ,  19.  .  . 

Respectfully  submitted, 


Special  Master. 
Form  No.  103. 
Order  Confirming  (or  Refusing  to  Confirm)  Composition.42 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupts 


In  Bankruptcy  No. 


Whereas,  an  application  for  the  confirmation  of  the  composition  at 

per  cent. '( .  . .  .^),  offered  by  the  bankrupt  to  his  creditors,  has  been  made 
herein,  and  it  appearing  that  such  composition  has  been  accepted  by  a 
majority  in  number  of  all  of  the  creditors  -whose  claims  have  been  allowed, 
and  that  such  number  represents  a  majority  in  amount  of  such  claims,  and 
the  consideration  required  by  §  12-b  of  the  bankruptcy  law  of  1898  having 
been  deposited  in  the  place  designated  by  this  court ;  and  an  order  having  been 
previously  granted  requiring  creditors  to  show  cause  why  such  composition 
should  not  be  confirmed,  and  due  notice  having  been  given  as  required  by 
§  58-a  (2),  and  no  specification  of  objections  to  such  confirmation  having 

41.  Or   "  the   objecting  creditor,"  as  the  ally,  Section  Twelve,  and  for  effect  of  con- 
case  may  be.  firmatlon,  see  §§  14-c,  21-f-g,  and  70-f.    See 

42.  This  form  accomplishes  the  same  as  also   General   Orders   XII (3),   XXIX,   and 
Forms  Nos.   62  and  63,  and  also  formally  XXXII. 

dismisses   the   proceeding.     Consult,  gener- 
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been  filed/*- and  the- court  being  satisfied  in -all  of  the  particulars  specified 
in  §  12-d  of  said  law.** 

It  is -ordered  that*^  said  composition  be,  and  the  same  hereby  is,  in  all 
things  confirmed.  .    • 

It  is  further  ordered  that  distribution  of  said  consideration  shall  be  made 

by. ,  the  trustee  herein,**  and. that  he,  first,  pay  from  said 

deposit  the  claims  of  creditors  entitled  to  priority,  as  fixed  by  the  files  and 
records  of  this  proceeding  or  as  may  hereafter  be  ordered ;'"  second,  pap  the 
.  costs  of  this  proceeding  **  in  the  sums  and  to  the  persons  as  likewise  so  fixed ; 
third,  pay,  according  to  the  terms  of  said  composition,  the- claims  of  the 
general  creditors  *^  allowed  herein,  as  shown  by  the  files  and  records  of  this 
proceeding  and  as  may  hereafter  be  ordered ;  and  fourth,  if  any  balance  shall 
remain,  that  the  same  continue  on  deposit  until  twelve  months  from  this 
date,  subject  to.  such  subsequent  orders  as  may  be  granted  herein  during  that 
period,  and  then,  if  any  of  said  consideration  shall  remain,  that  the  same 
be  distributed  by  the  person  above  designated  fro  rata  among  such  creditors 
as,  prior  to  that  time,  shall  have  proven  and  had  their  claims  allowed  herein.^ 

It  is  further  ordered  that  said  proceedingin  bankruptcy  against  the  above- 
named  bankrupt  be,  and  the  same  hereby  is  dismissed. 

Witness,  the  Honorable ; . ,  Judge  of  the  said  court,  arid 

the  seal  thereof,  at  the  city  of  . . . .  _ ,  in  said  district,  on  the 

day  of ,  19 . . . 

f    Seal  of    )  J 

\  the  court  I  Clerk. 

43.  Or  if  a  specification  of  objections  was  "  confirmation  of  such  composition  be  and 
filedj  strike  out  this  clause  and  substitute  the  same  hereby  is  refused;  and  the  referee 
"  and   a   specification   of   objection   having  in  charge  is  directed  to  proceed  with  the 

been  filed  by   ,  and  the  same  administration  of  said  estate,"  concluding 

having  been  duly  heard,"  reciting  the  refer-  with  the  teste  clause  at  the  end  of  the  form, 

ence  to  the  special  master,  if,  any,  and  the  46.  Or  by  the  referee  or  the  clerk,  as  the 

filing  of  his  report  and  its  recommendation;  court  may  order. 

tor  such  recitals,  see  Form  No.  116.  47.  See  §  64-a-b. 

44.  If  confirmation  is  denied,  change  this  48.  See  §§62  and  64-l>(3). 
recital  to  fit  the  facts.                             ^  49.  See  §  57. 

45.  lu  that  event  also  stop  here  and  add:  50.  See  §  66. 
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Form  No.  104. 
Petition  to  Set  Aside  a  Composition. 
(Hagar  and  Alexander's  Bankruptcy  Forms   (2d  Ed.),  No.  271.) 

In  the  District  Court  of  the  United  States  for  the District  of 

_ ^_.^ 

In  the  Matter  of 

Bankrupt. 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  petition  of respectfully  shows  to  this  court  and 

alleges : 

1.  That  he  is  a  creditor  and  party  in  interest  herein,  whose  claim  has  been 
duly  filed  and  allowed  in  this  proceeding. 

2.  That  on  the day  of ,  19 . .  .,  the  bankrupt  herein, 

after  he  had  been  examined  before  the  referee,  duly  offered  a  composition  in 
said  proceeding  to  his  creditors  upon  the  following  terms  and  conditions: 

That  said  offer  was  thereafter  duly  accepted  by  petitioner  and  other  creditors 
of  said  bankrupt,  upon  the  terms  and  conditions  as  offered  and  on  the  ....'.. 

day  of- ,  19 . . .,  the  said  composition  was  duly  confirmed 

by  the  district  judge  in  the  manner  and  form  as  offered  and  accepted. 

3.  That  said  composition  was  offered  and  accepted  and  confirmed  upon 
statements  that  all  the  creditors  should  share  equally  in  said  composition  and 
receive  the  same  pro  rata  amounts  upon  their  said  several  claims. 

4.  That  since  the  entry  of  the  order  confirming  said  composition  and 
within  a  period  of  six  months  thereafter  your  petitioner  has  discovered  that 
statements  upon  which  the  said  composition  was  procured  were  false  and 
Tintrue  and  that  fraud  was  practiced  by  the  said  bankrupt  in  procuring  the 
said  composition  in  the  following  particulars:  [Here  allege  specifically  the 
fraudident  acts  of  bankrupt  hy  which  it  is  claimed  the  composition  is 
vitiated.'] 

5.  That  all  of  the  above  facts  and  circumstances  were  not  known  to  peti- 
tioner prior  to  the  confirmation  of  the  composition  herein. 

6.  That  your  petitioner  relied  upon  the  representations  of  the  bankrupt 
and  would  not  have  accepted  said  composition  had  he  known  the  exact  situa- 
tion and  the  fraudulent  acts,  of  the  bankrupt,  as  above  stated. 

Y.  No  previous  application  for  the  order  asked  for  herein  has  been  made. 

Wherefore,  your  petitioner  prays  that  the  said  composition  he  vacated  and 
set  aside,  the  proceeding  reinstated  and  the  property  returned  to  the  trustee 
for  distribution^  according  to  the  bankruptcy  law. 


Petitioner. 
[Verificaiion.^' 
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Form  No.  i04-A. 
Order  Setting  Aside  a  Composition. 
(Hagar  and  Alexander's  Bankruptcy  Forms   (2d  Ed.),  No.  310.) 

At  a  State  Term  of  the  District  Court  of  the  United  States,  held  in 

and  for  the  District  of ..,  at  the  Court  House,  in  the 

City  of ,  on  the day  of ,  19 .  . . 

Present : 

Hon , 

District  Judge. 


In  the  Matter  of 

Bankrupt. 


,  a  creditor  of  the  above  named  bankrupt,  having 

filed  a  petition  herein,  verified  the  .....  day  of ,  19.  .,  praying 

that  the  composition  of  said  bankrupt  with  his'  creditors,  confirmed  by  .ordfer 

of  this  court  dated  the day  of  ...........  19 .  . ,  be  vacated  and 

set  aside  for  fraud  in  procuring  same,  and  the  proceeding  reinstated,  and  an 
order  to  show  cause  "having  been  issued  thereon  on  the   ......    day  of 

,  19 . . ,  and  the  said  motion  having  come  on  for  hearing  before 

this  court  on  the day  of .,  19 .  .,  (and  a  trial  had), 

If  ok,  upon  reading  and  filing  the  petition  of aforesaid, 

and  upon  all   the  pleadings  and  proceedings  •  herein,    and  after  hearing 

,  Esq.,  in  support  of  said  motion,  and 

Esq.,  in  opposition  thereto,  and  due  deliberation  Having  been  had  tliereon, 
it  is,  on  motion  of ,  attorney  for  said  petitioner. 

Ordered,  adjudged  and  decreed  that  the  composition  of  the  bankrupt  with 
hJB  creditors  herein,  confirmed  by  this  court  by  order  made  and  entered  on 
the   ......    ay  of   ........  i  . ,  19 .  . ,  be  and  the  sanie  hereby  is  in  all 

respects  vacated  and  set  aside  and  the  bankruptcy  proceeding  reinstated. 

And  it  is  funther  ordered  that  the  property  of  the'  said  bankrupt  be  and 
hereby  is  restored  to  the  trustee  herein  and  the  said  trustee  directed  to  pro- 
ceed with  the  administration  of  this  estate,  as  provided  in  the'  Bankruptcy 

Act.  , 

D.J. 
Form  No.  105. 

Petition  for  Extension  of  Time  to  Apply  for  Discharge.^i 
In  the  District  Court  of  th«  United  States  for  the District  of 


In  the  Matter  of 

Bankrupt. 


To  the  Honorable ,  District  Judge : 

Your  petitioner  respectfully  shows: 
That  he  is  the  bankrupt  herein. 


51.  Consult  Section  Fourteen,  generally. 


No.  106.]  Ceetificate  for  Extension  of  Time.  1355 

That  more  than  twelve  and  less  than  eighteen  months  have  elapsed  since 
t^6 day  of .,  19 . .  .,  when  he  was  adjudicated  bankrupt. 

That  he  was  unavoidably  prevented  from  filing  an  application  for  a  dis- 
charge within  twelve  monhts  after  such  adjudication  for  the  following 
reasons  -P \ 

That  he  desires  to  file  such  application  and  secure  a  discharge. 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore  your  petitioner  prays  for  an  order  extending  his  time  to  file 
such  petition  for  discharge  until  the  expiration  of  eighteen  months  from  the 
date  of  such  adjudication. 

I^ated,   ,   ,   ,   ,  19... 


Petitioner. 
[Add  verification  as  in  Form  No.  6  6.  J 


Form  No.  106. 
Referee's  Certificate  on  Application  for  Extension  of  Time.^' 
In  the  District  Court  of  the.  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


To  the  Honorable ,  District  Judge : 

I, ,  referee  in  bankruptcy  in  charge  of  this  proceed- 
ing, do  hereby  certify : 

That  the  above-named  bankrupt  was  adjudicated  herein  on  the    

day  of ,  19. . . 

That,  from  the  files  and  records  of  such  proceeding, and  any  information 

possessed  by  me,  there  appears  no  reason  why  such  bankrupt's  petition  for  an 

extension  of  time  to  file  application  for  a  discharge  should  not  be  granted  ;^ 

■and  that,  in  my  opinion,  such  bankrupt  has  not  been  guilty  of  laches  in 

applying  for  his  discharge. 

I,  therefore,  recommend  that  his  petition  for  extension  of  time  be  granted. 

Dated, , ,   ,   ,  19 .  . . 


Referee  in  Bankruptcy. 

52.  Here  give  reasons  as,  for  instance,  54.  Or,  if  reasons  against  the  granting 
lack  of  funds  to  pay  expenses,  illness,  of  the  petition  or  any  facts  which  should 
absence,  etc.     See  §  14-a.  be  brought  to  the  attention  of  the  judge 

53.  This  certificate  is  not  required,  but  exist,  state  them  here.  Consult  Section 
is  often  applied  for,  the  referee  having  all  Fourteen. 

the  facts  before  him. 
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Eorm  No.  107. 

Older  Extending  Time  to  Apply  for  Discharge.ss 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>  In  Bankruptcy  No.  . . . 


Whereas,  a  petition  for  an  extension  of  time  to  apply  for  discharge,  as 
provided  in  §  14-a  of  the  bankruptcy  law  of  1898,  has  been  filed  by  the 
above-named  bankrupt,   and   an  order  to  that  effect  is  recommended  by. 
,  Esq.,  the  referee  in  bankruptcy  in  charge  of  this  pro- 
ceeding; now,  on  motion  of ,  Esq.,  attorney  for  said 

bankrupt. 

It  is  ordered: 

That  the  time  of ,  the  bankrupt  herein,  to  apply  for 

a  discharge  be,  and  the  same  hereby  is,  extended  until  the  expiration  of 

eighteen  months  from  the day  of ,  19 ... ,  the  date  of  his 

adjudication  herein.  -^ 

Witness,  the  Honorable .,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 

f    Seal  of    1  J 

1  tiie  "O"'^*-  J  Cleric. 

55.  This  order  usually  follows  the  peti-  charge,  see  Forms  Nos.  57,  58  and  59,  as 

tion  and  certificate,  Forms  Nos.   105  and  supplemented  by  ForBis  Nos.  108,  109,  110, 

106.     Consult  Section  Fourteen,  ante;  and  111,  113,  114,  and.  115.     See  also  General 

for  other  forms  on  proceedings  for  a  dis-  Order  XXXI. 
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Form  Jto.  108. 
Order  to  Show  Cause  on  Application  for  Discharge.ss 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


^In  Bankruptcy  No. 


Whereas,  application  has  been  made  by  the  abovcuamed  bankrupt  for  a 
discharge,  as  provided  by  §  14-a  of  the  bankruptcy  law  of  1898;  now,  on 
motion  of ,  Esq.,  attorney  for  such  bankrupt. 

It  is  ordered : 

That  all  creditors  of  ^^ ,  a  bankrupt,  as  well  as  all  other 

parties  in  interest,  show  cause,  at  a  hearing  to  be  had  on  such  application 

before  the  District  Court  of  the  United  States  for  the District  of 

,  at •  •  • )  in  the  . of  .........  in  said  district,  on 

the day  of ,  19. . .,  at  ....   o'clock,    .  .    m.,  or  as  soon 

thereafter  as  such  hearing  may  be  had,  why  such  application  should  not  be 
granted. 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  at 
least  ten  days  prior  to  the  date,  set  for  such  hearing  to  each  of  the  creditors, 
parties  in  interest  and  attorneys  ^*  entitled  to  notice  of  proceedings  herein, 
and  by  publishing  a  copy  hereof  in  the  designated  newspaper  of  the  county 
district  of  such  bankrupt's  residence,  not  later  than  one  week  prior  to  such 
date.'* 

That  such  notice  be  so  given  by.  or  .under  the  direction  of,  the  referee  in 
bankruptcy  in  charge  of  this  proceeding.®" 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19. . . 

f    Seal  of    1  ) 

1  the  ^o""^*-  3  Clerh. 

56.  This   form  is   intended   as   a  substi-      and ,  as  individuals,  members  of 

tute  for  the  "  Order  of  Notice  "  which  is  a       such  copartnership,   bankrupts." 

part  of   Form  No.   57.     For  criticisms   of  58.  For  instance  those  designated  by  cred- 

same,    see    Sections     Fourteen    and    Fifty-  iters  under  General  Order  XXI (2). 

eight.  59.  See   §   58-b,  and  compare   §   58-a(2). 

57.  In  partnership  cases,  substitute :  "  of  60.  Or  by  the  clerk,  as  is  the  practice  in 


. ,  a  partnership  and   each  district. 
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[No.  109. 


Ponn  No.  109. 
Referee's  Certificate  of  Conformity  on  Discharge.ei 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


BanTcrupt  . 


►  In  Bankruptcy  No.  . . . 


To  the  Honorable ,  District  Judge : 

•  I, .- .,  referee  in 'bankruptcy  in  charge  of  this  proceeding, 

do  hereby  certify: 

That  I  have  given  the  notice  of  the  hearing  on  the  application  pi  the 

bankrupt  for  a  discharge,  as  directed  by  an  order  dated  the day  of 

..-...;;.,  19: .  .,  herein,  as  appears  by  the  affidavit  of  mailing®^  ......... 

and  the  affidavit  of  publication,  hereto  attached 'and  made  a  part  hereof. 

That,  from  the  filbs  and  record-book  of  this  proceeding,  it  appears  that 

.- .  .    .  i was  adjudicated  bankrupt  herein  on  the   , day 

of ,  19... 

That  the  administration  of  said  bankrupt's  estate  is  closed.^^ 

That  from  suc^  files  and  record-book,  it  satisfactorily  appears  that  suc^ 
bankrupt  has  not  committed  any  of  the  offenses  or  done  any  of  the  acts  which 
would  be  an  objection  to  his  discharge,  and  that,  in  my  opinion,  such  appli- 
cation should  be  granted-.®^  " 

Dated, , , ,  19 . . , 


Referee  in  Bankruptcy. 


61.  This  form  conforms  to  the  practice  in 
those  districts  where  the  referee,  and  not 
the  clerk,  gives  the  notice  of  application 
for  a  discharge.  It  is  usually  drawn  by 
the  referee.  Consult  Section  Fourteen,  gen- 
erally, for  practice.  See  also  forms  just 
ante  and  post. 

62.  Or  "my  certificate  of  mailing"  if 
the  referee  mails  the  notices  himself. 


63.  Or,  if  the  case  is  not  closed,  state  the 
facts,  as  :  "  not  closed,  but  has  proceeded 
to  a  first  meeting  and  choice  of  trustee,  and 
the  bankrupt's  examination  is  completed;" 
or  "  to  a  first  dividend." 

64.  If  the  contrary  is  true,  or  there  is 
any  reason  why  the  hearing  should  be  post- 
poned, state  the. facts  and  make  the  proper 
recommendation. 


ms.  110,  lll.J 


Discharge;  Objections. 
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ft        Form  No.  110. 
Appearance  by  Objecting  Creditor  on  Discharge.sS 

In  the  District  Court  of  tjie  United  States  for  the District  of 


In  the  Matter  of 


Baiikrupt  , 


In  Bankruptcy  No. 


To  the  District  Court  of  the  United  States  for  the District  of : 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

,  of , ,  a  creditor  of , 

the  above-named  bankrupt,  who  desires  to  file  a  specification  of  objection  to 
the  application  of  such  bankrupt  for  a  discharge. 

Dated, , , , ,  19. . . 


Attorney  for  Objecting  Creditor. 
Address, 


Form  No,  111. 
Specification  of  Objection  to  Discharge.66  .      , 

In  the  District  Court  of  the  United  States  f or  th,e District-of- 


In  the  Matter  of 


Bankrupt  . 


>■  In  Bankruptcy  No.  . . . 


Now  comes ,  of , ,  a  creditor  and 

person  interested  in  the  estate  of   ,  the  above-named 

bankrupt,  and  opposes  and  objects  to  the  granting  of  such  bankrupt's  appli- 


es. Consttit,  generally,  Section  Fourteen, 
ante.  See  also  General  Order  XXXII,  for 
time  within  which  this  appearance  must  be 
entiefed,  and  compare  Bqiiity  Rule  XVII. 


66.  Consult,  generally,  Section  Fourteen, 
ante,  and  General  Order  XXXII.    This  form , 
is-  thought  more  in  accord  with  §  14-b  and 
such   general  order  than   is   Form  No.   58. 
See  also  forms  just  ante  and  post. 
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cation  for  a  discharge,  and,  for  grounds  of  such  opposition  and  objection, 
does  file  the  following  specification :  * 

I.  That  such  application  should  not  be  granted,  because  of  the  following 
facts,  which  .the. undersigned  charges  to  be  true,  viz.  :®^ 

II.  That  such  application  should  not  be  granted,  because  of  the  following 
facts,  constituting  an  additional  ground,  which  the  unaersigned  charges  to 
be  true,  viz.  :^ 

Wherefore,  objection  is  made  to  the  granting  of  such  application  for  a 
discharge  and  a  hearing  and  the  judgment  of  the  court  is  asked  thereon. 

} 

Objecting  Creditor. 

[by 

• ) 

his  Attorney. '"* 
.     Address,. . . .' 

> 

[_Add  verification  as  in  Form  No.  100.  J  J 

Form  No.  112. 
Exceptions  to  Specifications. 

(Hagar  and  Alexander's  Bankruptcy  Forma  [2d  Ed.],  No.  275.) 

United  States  District  Court, District  of jj 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy  No. 


, ,  the  bankrupt  herein,  by ,  his 

attorney,   hereby  excepts   to   the   specifications  filed  herein  in  behalf   of 
■ ,  as  follows : 

67.  For  instance.   . "  That  such,  applicant  68.  IT  a  second  ground  is  alleged  insert 

was   granted    a   discharge    in   a  voluntary  it  here,  for  instance:     "Such  applicant  has 

proceeding  within   six  years  prior  to  this  committed   one   of   the   offenses   punishable 

application,  to  wit:     In  the  District  Court  by  imprisonment  specified  in  §  39-b  of  the 

of  the  United  States  for  the  ....  District  bankruptcy  law  of  1898,  in  that "  specify- 

of ,  on  the  ....  day  of ing  the  offense  charged,  giving  time,  place, 

19..."  and  transaction. 

70.  See  foot-note  34  to  Form  No.  100. 
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1.  He  excepts  to  the  first  of  the  said  specifications  on  the  groun'd  that  the 
same  is  indefinite,  insufficient,  and  does  not  state  an  offense  under  the 
United  Stg-tes  bankruptcy  act  which  would  be  a  bar  to  the  discharge  of  the 
bankrupt,  to  wit : 

2.  He  excepts  to  the  specification  numbered  " "on  the  ground 

that  the  allegations  contained  in  the  same  do  not  contain  any  specific  aver- 
ment of  fact;  that  the  said  specification  is  vague,  indefinite  and  general; 
that  the  said  specification  does  not  raise  any  issue  that  can  be  met  by  the 
bankrupt  herein,  as  the  said  specification  fails  to  state  what  statements  were 
made  by  the  bankrupt  which  are  stated  to  have  been  knowingly  false  when 
made. 

3.  That  the  said  specifications  hereinbefore  excepted  to  should  be  dis- 
missed and  stricken  out. 

Dated , ,19... 


Counsel  for  iankrupt, 

Street, 


Form  No.  113. 
Older  of  Reference  to  Special  Master  on  Discharge.Ti 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


In  Bankruptcy  No. 


Whereas,  application  has  been  made  by  the  above-named  bankrupt  for  a 

discharge  herein  and  a  hearing  set  to  consider  the  same,  and , 

a  creditor  of  said  bankrupt,  having  appeared  by ,  Esq., 

his  attorney,  in  opposition,  and  filed  a  specification  of  objection  thereto; 
now,  on  motion  of ,  Esq.,  attorney  for , 

It  is  ordered: 

That  the  issue  made  by  such  application  and  such  specification  of  objec- 

71.  Consult,  generally,  Section  Fourteen,       form  will  not  be  used  if  the  judge  deter- 
and  the  forms  just  ante  and  post.     This       mines  to  hear  the  matter  himself. 
86 
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tion  be  referred  to ,  Esq.,  as  special  master,  to  ascertain 

and  report  the  facts,  with  tis  concllasions  thereon. 

Witness,  the  Honorable  . ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the day 

of ,19... 


f    Steal  of 
.  I  the  cpurt. 


! 


•  } 


Clerk. 


Form  No.  114. 
Notice  of  Hearing  Before  Special  Master. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  279.) 
United  States  District  Court, District  of 


In  the  Ma'ttee  of 


Bankrupt  . 


►  In  Bankruptcy  No. 


Please  take  notice  that  the  issues  raised  by  the  specifications  of  objection  to 

the  discharge  of  the  above-named  bankrupt, '  filed  by , 

have  been  duly  referred  to    -.  ■  ■  ■,  Esq.,  as  special  master 

(or  referee)  for  examination,  testimony  and  report, and  that  a  hearing  will 
be  held  upon  said  specifications  at  the  office  of  the  said  special  master  {or 

referee)  No ;.....,  city  of '.  ._^.  .  .  . ,  on  the 

day  of ,  19 .  . . ,  at o'clock,  ...  m.,  and  a  motion 

made  to  dismiss  the  said  specifications,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper. 

Dated ,  ..,....,  .......  19. . . 


Attorney  for  hankrupi, 

Street, 

City  of  ...... . 


To 

,Esq., 

Attorney  for  creditors. 
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Farm  No.  115. 

Report  of  Special  Master  on  Discharge.72 

See  Form  No.  102,  and  the  foot-notes  thereto.     Such  form  is  equally 
available  in  a  proceeding  for  discharge. 

Form  No.  116. 
Order  Denying  Discharge,  After  Reference  to  Special  Master.TS 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


.Bankrupt  . 


>■  In  Bankruptcy  No.  . . 


Whereas,  application  has  been  made  by  ...  1 .   .,  a  bankrupt, 

for  a  discharge  herein,  and  a  specification  of  objection  having  been  filed 

thereto  by ,  a  creditor  and  party  in  interest,  and  such 

specification  having  been  referred  to   , ,  Esq.,  ■  as  special  , 

master,  to  ascertain  and  report  the  facts  with  his  opinion,  and  such  special 
master  having  reported  and  recommended  that  such  specification  be  sustained, 
and  exceptions^*  to  such  report  having  been  duly  filed  by  said. bankrupt,  and 

tl^e  same  having  been  argued ;  now,  on  motion  of .,  Esq., 

attorney  for  such  objecting  creditor, ,  Esq.,  attorney  for 

the  bankrupt,  appearing  in  opposition, 
.It  is  ordered: 

That  the  specification  of  objection  of ,  a  creditor  and 

party  in  interest  herein,  be,  and  the  same  hereby  is,  sustained. 

That  the  application  of  the  said .,  a  bankrupt;  be,  and 

the  same  hereby  is,  denied. 

That^^  the  objecting  creditor  herein  recover  and  have  judgment  against 

72.  For  practice,  consult  Section  Pour-  etc.,  can,  it  is  thought,  be  ^adapted  to  it. 
teen,  and  the  forms  just  write  and  post.  Consult,  generally.  Section'  Fourteen,  ante. 

73.  This  order  is  the  converse  of  Form  74.  If  no  exceptions  were  filed,  leave  this 
No.  59,  and,  in  cases  of  hearings  before  a  clause  out.  For  practice  on  exceptions, 
special  master  resulting  in  a  report  recom-  see  Equity  Rules  LXXXIII  and  LXXXIV. 
mending  a  discharge   and  awarding  costs,  75.  If  costs  are  allowed,  add  this. 
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the  bankrupt  fo/* dollars  ($ ),  being dollars  ($ ), 

less  costs,  and dollars  ($ )>  his  disbursements  herein. 

Witness,  the  Honorable   ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 

f    Seal  of    1  ' 

I  the  court  I  Clerk. 

Form  No.  117. 

Voluntary  Petition  of  Partnership,  All  Partners  Not  Joining.77 

To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of   ,  and    ,  of  the 

of   ,  in  the  county  of   ,  in  said  district,  by 

occupation  respectively and ,  respectfully  shows : 

That  your  petitioners  and are  and  have  been  partners 

under  the  style  of ,  which  partnership  has  had  its  prin- 
cipal place  of  business  at  the   of    ,  in  the  county  of 

,   in  said  district, ''^^  for  the  greater  portion  of  the  six  months 

immediately  preceding  the  filing  of  this  petition;  and  that  said  partnership 
is  insolvent  and  owes  debts  in  excess  of  one  thousand  dollars  ($1,000). 

That  your  petitioners  as  individuals  each  owes  debts  which  he  is  unable  to 
pay  in  full.  > 

That  such  partnership  and  your  petitioners  are  willing  to  surrender  its 
and  their  property  for  the  benefit  of  its  and  their  creditors,  respectively, 
except  such  as  is  exempt  by  law,  and  desire  to  obtain  the  benefits  of  the 
bankruptcy  law  of  1S98,  as  amended.  ^ 

That  the  said ,  whose  place  of  residence  is  in  the 

of ,  in  the district  of ,  has  refused 

and  still  refuses  to  join  in  this  petition;  that  he  is  neither  a  wage-earner 
nor  a  person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  and  as  an 
individual,  owes  debts  which  he  is  unable  to  pay  in  full. 

That™  such  partnership  has  been  dissolved,  but  there  has  as  yet  been  no 
final  settlement  thereof. 

76.  The  disbursements  should  be  shown  78.  If  the  petition  is  filed  in  the  district 
by  affidavit  at  time  applicatipn  fbr  costs  of  the  domicile  or  residence  of  one  of  the 
is  made.  partners,  here   add  an  allegation  to   show 

77.  This  form  can  be  adapted  to  a  case  the  fact. 

where  all  the  partners  join,  and  then  used  79.  If  there  has  been  a  dissolution,  use 

as  a  suljstitute  for  Form  No.  2,  if  desired.  this  clause,  modifying  slightly  the  previous 

Consult,  generally.  Sections  Five  and  Eigh-  allegations  to  fit;  if  not,  leave  it  out.     See 

teen,  and  see  General  Orders  VI,  VII,  and  §  5-a. 
VIII. 
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That  the  schedule  hereto  annexed  marked  A,  and  verified  by  your 
petitioners'  oaths,  contains  a  full  and  true  statement  of  all  the  debts  of  said 
partnership,  and  (so  far  as  it  is  possible  to  ascertain)  the  names  and 
residences  of  its  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  B,  and  verified  by  your  peti- 
tioners' oaths,  contains  an  accurate  inventory  of  all  of  the  property  of  said 
partnership,  both  real  and  personal,  and  such  further  statements^"  con- 
cerning said  property  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  C,  and  verified  by  the  oath  of 

your  petitioner ,  contains  a  full  and  true  statement  of 

all  of  his  individual  debts,  and  (so  far  as  it  is  possible  to  ascertain)  the 
names  and  places  of  residence  of  his  individual  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  D,  and  verified  by  the  oath 

of  your  petitioner ,  contains  an  accurate  inventory  of  all 

of  his  individual  property,  both  real  and  personal,  and  such  further  state- 
ments concerning  said  property,  as  is  required  by  said  law.*^ 

Wherefore,  your  petitioners  pray^^  that  such  partnership,  and  your  peti- 
tioners as  individuals  may  be  adjudged  bankrupt  within  the  purview  of  such, 
bankruptcy  law  of  1898,  as  amended,  and  that  service  of  this  petition  with 

a  subpoena  be  made  upon  .....' ,  such  nonconsenting  partner, 

and  that  such  proceedings  be  had  as  are  provided  in  said  law  and  General 
Order  VIII  of  the  Supreme  Court  and  as  the  court  may  order. 

} 

'   •  ' 5 

Petitioners. 
> 

Attorney  of  Petitioners.  ■»- 

State  of 

County  of  

City  of 

We, and ,  the  petitioning  debtors 

mentioned  and  described  in  the  foregoing  petition,  do  severally  make  solemn 

80.  If  exeini>tioii  is  claimed  in  the  part-  82.  Prayer  should  ask  for  an  adjudication 
nerahip  assets,  insert  a  reference  to  such  of  the  individuals  as  well  as  of  the  firm, 
claim  here.    See  Section  Six,  ante.  In,  re  Wing  Yick  Co.   (B.  C,  Hawaii),  13 

81.  Repeat  the  last  two  paragraphs  as  to  Am.  B.  E.  757. 
each    partner,    numbering    the    schedules. 

Schedule  E  and  F,  G  and  H,  etc. 
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oath  that  the  statements  of  fact  contaiiied  therein  are  true,  according  to 
the  best  of  our  knowledge,  information,  and  belief. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . 


[Attach  schedules®^  and  summary  statements' for  each  the  partnership  and 
the  petitioning  partners,  using  those  suggested  by  Form  No.  1,  but  changing 
their  lettering  to  correspond  to  the  allegations  of  the  petition.] 

Form  No.  118. 

Involuntary  Petition  by  Three  Creditors.84 

To  the  Honorable  .  , ,  Judge  of  the  District  'Court  of  the 

United' States,  for  the District  of : 

The  petition  of ,  of , ,  and 

,  of ., ,  and ,  of , 

,  respectfully  shows  -.^ 

That  . : of  the of i ,  in  said  district, 

has,  for  the  greater  portion  of  the  six  months  next  preceding  the  date  of  the 

filing  of  this  petition,  had  his  principal  place  of  business^*  at  the 

of  .........  in  the  county  of ,  in  said  district,  and  is  by  occupation 

a 

That  the  said    owes  debts  to  the  aniount  of  one 

thousand  dollars  ($1,000)  and  over,  is  insolvent,  and  is  neither  a  wage-earner 
nor  a  person  engaged  principally  in  farming  or  the  tillage  of  the  soil.^' 

(That^*  the  said is  a  corporation,  organized  under 

the  laws  of  the  State  of ,  and  that  it  is  engaged  principally  in 

trading  and  mercantile  pursuits.) 

83.  Schedules  should  be  complete  both  for  set  out  the  firm  name  and  add :  "  composed 
the  firm  and  for  each  partner.    In  re  Gay       of and  ,"  etc. 

(D.  C,  N.  H.),  3  Am.  B.  E.  529,  98  Fed.-  86.  Or  "resided"  or  "had  his  domicile," 

870.  as  the  case  may  be. 

84.  This  form  should  be  executed  in  87.  If  the  bankruptcy  of  a  partnership  is 
duplicate.  It  is  intended  as  a  substitute  asked,  modify  this  paragraph  and  those 
for  Form  No.  3,  which  is  clearly  demur-  preceding  so  as  to  show  the  jurisdictional 
rable.  See  Sections  Three,  Four,  Five,  Eigh-  allegations  as  to  the  partnership  and  the  in- 
teen,  and  Fifty-nine,  and  the  forms  for  in-  dividuals  composing  it,  suggested  by  Form 
voluntary  proceedings,  immediately  post.  No.  143. 

85.  If  petitioners  are  corporations,  indi-  88.  If  the  alleged  bankrupt  is  a  corpora- 
cate  under  what  laws;    if  copartnerships,  tion,  insert  this  paragraph,  modifying  the 

previoiis  allegations  where  necessary. 
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(That,^'  upon  information  and  belief,  the  said .-. .  .has 

less  than  twelve  creditors.) 

That  your  petitioners  are  creditors  of  said ,  having 

provable  claims  against  him  which  amount  in  the  aggregate,  in  excess  of  the 
value  of  securities  held  by  them,  to  five  hundred  dollars  ($500) ;  and  that 
neither  of  your  petitioners  is  entitled  to  priority  of  payment  on  his  said 
claim,  within  the  meaning  of  §  64-b  of '  the  bankruptcy  law  of  1898,  nor  has 
either  of  your  petitioners  received  a  preference  within  the  meaning  of 
§  ©O-a-b  of  such  law,  as  amended.®" 

,That  the  nature  and  amount  of  your  petitioners'  claims  and  the  securities 
held  by  them,  if  any,  are  as  follows  :®^ 

That,  within  four  months  preceding  the  filing  of  this  petition,  viz. :  on 

the day  of ,  19 ...  ,®^  the  said ,  while 

insolvent,  committed  an  act  of  bankruptcy  in  that  he  did®^ 

(That®*  your  petitioners  have  made  diligent  effort  to  find  the  said 

within  said  district ;  that  he  is  not,  and  has  not  for days 

been  at  his  place  of  business ;  nor  has  h6  during  the  same  time  been  at  his 
usual  place  of  abode;  that,  according  to  your  petitioners', best  information 

and  belief,  the  said has  absconded ;  and  that  personal 

service  of  a  supboena  cannot  be  made  on  him  in  said  district.) 

Wherefore,®'  your  petitioners  pray  that  service  of  this  petition,  with  a 

subpoena,  may  be  made  upon    ,  as  provided  by  said 

bankruptcy  Jaw  of  1898  as  amended,  and  that  he  may  be  adjudged  bankrupt 
within  the  purview  of  such  law. 


; 

Petitioners. 


Attorney  for  Petitioners. 

89.  Use  only  if  petition  is  by  one  cred-  pla,ce,  transaction,  etc.,  to  show  unequivo- 
itor.  cally  the  commission  of  an  act  or  acts  bring- 

90.  Or  as  the  case  may  be.     See  §  59-b.   .  ing  the  case  within  one  of  the  subdivisions 

91.  Set  out  suflScient  facts  to  inform  the  of  §  3-a. 

court  as  to  amount,  consideration,  and  the  94.  Use  only  when  order   of  publication 

like.                                  ,    ,  is  to  be  asked.     Change  facts  in  form  to  fit 

92.  If    the    act   of   bankruptcy   was   evi-  the  facts  of  each  case. 

denced  by  an  instrument  that  was  required  95.  If  the  bankruptcy  of   a  partnership 

to  be  recorded  or  might  be   recorded,   see  is   desired,   modify   this   clause   so   that   it 

§  3-b(l),  and  modify  this  allegation  to  fit  will  ask  adjudication  of  both  the  partner- 

the  facts.  ^^'P  ^^^  ^^^  individuals.-   See  Form  No. 

93.  Here  set  out  the  act  ol  bankruptcy  117. 
clearly,  giving  sufSeient  facts  as  to  time. 
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State  op ,  "] 

County  of ,    yss. 

City  of   J 

and ,'*  the  petitioning  creditors 

mentioned  and  described  in  the  foregoing  petition,  do  hereby  severally  make 
solemn  oath  that  the  statement  of  fact  contained  in  the  foregoing  petition 
are  true,  according  to  the  best  of  their  knowledge,  information,  and  belief.®^ 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . 


Form  No.  119. 

Involuntary  Petition  by  One  Creditor  Against  a  Partnership. 

(Hagar  and  Alexander's  Bankruptcy  Forms   [2d   Ed.],- No.   9.) 

To  the  Honorable. , 

Judge  of  the  District  Court  of  the  United  States,  for  the-  . . 
District  of : 


The  petition  of ,  of ,  respectfully 

shows : 

First.    That and are  and  have 

been  copartners,  doing  business  under  the  firm  name  and  style  of 

,  and  have  had  their  principal  place  of  business  at ,  State 

and  district  aforesaid,  for  the  greater  portion  of  the  six  months  next  preced- 
ing the  date  of  the  filing  of  this  petition;  that  the  said  partnership  is 
insolvent  and  owes  debts  to  the  amount  of  one  thousand  dollars  and  upwards 
and  isneither  a  wage-earner  nor  a  person  engaged  principally  in  farming  or 
the  tillage  of  the  soil. 

Second.    That  upon  information  and  belief,  the  said  partnership 

has  less  than  twelve  creditors. 

Third.     That  your  petitioner  is  a  creditor  of  said 

and composing  the  partnership  firm  of , 

having  a  provable  claim  against  said  partnership,  amounting  in  the  aggregate 
in  excess  of  securities  held  by  him  to  the  sum  of  five  hundred  dollars ;  that 

98.  If  verified  by  members  of  a  partner-  97.  If,  for   any   reason,   this   verification 

ship  or  officers  of  a  corporation,  describe  is  made  by  attorney,  change  to  fit  the  facts, 
the  affiants  properly.  and  bring  it  within  the  cases  cited  on  p. 

218,  ante. 


No.  119.J  Petition  Against  Partnership.  1369 

your  petitioner  is  not  entitled  to  priority  of  payment  of  his  said  claim  within 
the  meaning  of  section  64  (b)  of  the  United  States  bankruptcy  act  and  the 
amendments  thereof,  nor  has  he  received  a  preference  within  the  meaning  of 
section  60  (a-b)  of  such  law  as  amended.  :^r 

Fourth.     That  the  nature. and  amount  of  your  petitioner's  claim  is  as 
follows : 


No  part  of  said  claim  has  been  paid  though  duly  demanded. 

Fifth.    Your  petitioner  represents  that  the  said and 

,  composing  the  partnership  firm  of , 

while  insolvent  and  within  four  months  next  preceding  the  date  of  this 
petition,  committed  an  act  of  bankruptcy  in  that  they  did  heretofore,  to 
wit: 

[Here  specify  act,  giving  facts,  bringing  under  section  Sna.J 

Wherefore  your  petitioner  prays  that  service  of  this  petition  with  a  sub- 
poena may  be  made  upon  the  said and 

individually  and  as  copartners  doing  business  under  the  firm  name  and  style 

of ,  as  provided  in  the  acts  of  Congress  relating  to 

bankruptcy  and  that  they  as  individuals  and  the  firm  of 

may  be  adjudged  bankrupt  within  the  purview  of  said. acts. 

Dated, , , ,19... 


Petitioner. 


J 

Attorney  for  Petitioner, 

Office  and  Post  Office  Address, 
Street, 

[Verification,] 
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Form  No.  120. 
.  ,;:  Petition  for  Service  by  Publication. 

(Hagir  and  Alexander's  Baiikrupldy  Forms  [2d  Ed.],  No.  44j 

United  States  District  Court,  ........  District  of  ., ., 

■  ^ 

In  the  Matter  of 


Alleged  Bankrupt 


>  In  Bankruptcy  No.  ... 


To  the  Honorable   ,  Judge  of  the  District  Court  of  the  United 

States  for  the .  District  of : 

The  petition  of  Messrs respectfully  shows  to  this 

court  and  alleges: 

1.  That  your  petitioners  are  the  attorneys  for  the  petitioning  creditors 
herein.  That  a  petition  in  bankruptcy  was  duly  filed  and  an  application  for 
the  appointment  of  a  receiver  was  made,  which  application  was  granted,  and 
the  receiver  is  now  in  possession  of  assets  of  the  above-named  alleged  bank- 
rupt. 

2.  A  subpoena  was  issued  to  the  marshal  and  a  return  thereto  was  made, 
and  the  marshal  returned  that  he  was  unable  to  serve  the  alleged  bankrupt 
personally  as  he  was  without  the  jurisdiction  of  this  court. 

3.  That  the  above-named  alleged  bankrupt  (is  a  corporation  organized 
under  the  laws  of  the  State  of   .:......)   resides,   (or  has  its  principal 

oifice  and  place  of  business)  at  No ,  city  of 

4.  Your  petitioners  further  allege  that  the  above-named  alleged  bankrupt 
has  not  designated  a  person  upon  whom  process  might  be  served  in  the 
State  of 

5.  Your  petitioners  further  allege  that  the  alleged  bankrupt  is  without 
the  jurisdiction  of  this  court  and  has  absconded.  That  by  reason  thereof, 
personal  service  of  the  subpoena  herein  upon  the  alleged  bankrupt  is  im- 
possible. 

Wherefore,  your  petitioners  pray  that  an  order  may  be  made  herein 
permitting  service  by  publication  upon  the  above-named  alleged  bankrupt. 
And  your  petitioners  will  ever  pray. 
Dated, , , , ,  19. .  . 


'  Petitioner. 

[  i^  edification.'] 


No.  121.J  iSeevice  by  Publication.  1371 

Form  No.  121. 

Order  Directing  Service  by  Publication.as 

In  the  District  Court  of  the  Uaited  States  for  the District  of 


Iisr  THE  Matter  oe 


*In  Bankruptcy  No. 


Bankrupt  . 


Whereas,  a  petition  was,  on  the   day  of ,  19 ... ,  filed 

herein   for   an   adjudication   of  bankruptcy  against    . ,. ■..- , 

and  it  appears  therefrom  that  said  bankrupt  is  not  within  the  district  and 
that  personal  service  of  the  subpoena  herein  cannot  be  made  on  him  therein ; 
now,  on  motion  of ,  Esq.,  attorney  for  said  petitioner. 

It  is  ordered :  ,  • 

That  service  of  such  subpcena  be  made  by  publishing  this  order,  together 

with  said  subpoena,  in ,  a  newspaper  published  at , 

in  said  district,  once  a  week  for  two  consecutive  weeks,  the  last  of  such 

publications  to  be  on  the day  of ,  19 ...  ;  and  by  mailing 

a  copy  of  this  order  and  said  petition  and  subpoena  to  the  last  known  place 

of  abode  of  the  said ,  in  said  district,  on  or  before  the 

day  of  the  first  publication. 

Witness,  the  Honorable   ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of .,  in  said  district,'  on  the 

day  of 19... 

f    Seal  of    1  •  •  > 

1  the  court  |  Clerh. 

98.  This  form  is  thought  to  be  in  accord-  act  of  1903.  See  Section  Eighteen.  The 
ance  with.-  the  new  method  of  service  by  subpoena  should  be  made  returnable  at  least 
publication,    provided   by   the    amendatory       "  ten  days  after  the  last  publication." 
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[No.  122. 


Form  No.  122. 
General  Appearance  in.  Involuntary  Case.»» 
In  ihe  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


►  In  Bankruptcy  No.  ... 


To  the  District  Court  of  the  United  .States,  for  the District  of : 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

,  of   .',    ,  the  alleged  bankrupt*  who 

desires  to  plead  herein  in  response  to  the  petition  of 

and and ,  that  the  said 

he  adjudicated  bankrupt. 

Dated, , , ,19... 


Attorney  for  . . 
Address, 


99.  This  appearance  must  now  be  filed 
within  five  days  after  the  return  day.  See 
§  18-b,  as  amended.  Consult  Section  Eigh- 
teen, ante,  and  see  General  Order  IV  and 
Equity  Kule  VII. 


1.  Or  "a  creditor  of  the  alleged  bank- 
rupt," if  a  creditor,  and  noi  the  bankrupt, 
appears. 


No.  123.]  Appeaeance  by  Intekvening  Ckeditok.  1373 

Fonu  No.  123. 

Appearance  by  InterveAing  Creditor.2 

In  the  District  Court  of  the  United  Statea  for  the District  of 


In  the  Matter  of 


Bankrupt 


►  In  Bankruptcy  No. 


To  the  District  Court  of  the  United  States  for  the  ., District  of : 

I, ,  a  creditor'  of ,  against  whom 

a  petition  for  an  adjudication  in  bankruptcy,  filed  by , 

on  the day  of   ,  19. . .,  is  pending,  desire  to  appear  in 

such  proceeding;  and,  to  that  end,  the  clerk  of  this  court  will  please  enter 

my  presence,  by ,  Esq.,  of  l^^o St., , 

,  whom  I  hereby  appoint  as  my  attorney  for  such  proceeding;  and 

take  note  that  I  join  in  such  petition  as  provided  in  §  59-f  of  the  bankruptcy 
law  of  1898. 

Dated, , , , ,  19 . . . 


Intervening  Creditor. 
Address 


State  op 

County  of ,  ^ss.; 

City.of 

On  this day  of ,  19 ... ,  before  me  appeared 

,  the  intervening  creditor  above  mentioned,  and  acknowledged  the 

-execution  of  the  above. 


2.  Consult,  generally,   Sections  Eighteen       also  numerous  forms  for  involuntary  cases 
and  Fifty-nine,  especially  the  latter.     See       immediately  orate  and  post. 
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Form  No.  124. 

Petition  to  Intervene. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  13.) 

United  States  District  Court,  or  the District  of 


In  thb  Matter  oi" 


Alleged  Bankrupt 


>.ln  Bankruptcy  No. 


To  the  Honorable '.  . ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of respectfully  alleges  and  shows  on  in- 
formation and  belief: 

1.  That  your  petitioner, ,  is  a  creditor  of  the  above 

named,    ,  having  a  provable  claim  against  the  same 

amounting  to in  excess  of  securities  held  by  him.    That 

the  nature  and  amount  of  your  petitioner's  claim  is  for : 


and  that  no  part  of  said  claim  has  been  paid,  although  duly  demanded. 

2.   That  on  or  about  the    day  of    ,   19.  .  .,    

filed  in  the  office  of  the  clerk  of  this  court  a  petition  that 

be  adjudged  an  involuntary  bankrupt.     That  the  said  petition 

is  still  pending  and  that  your  petitioner  desires  to  join  in  the  petition  of  the 

said  .  .  .  . ' ,  that  the  said  .  , be  adjudged  an 

involuntary  bankrupt. 

Wherefore,  your  petitioner  vrould  respectfully  pray  that  he  be  allowed  to 

join  in  the  said  petition  of ,  that  the  said   .  .' 

be  adjudged  a  bankrupt  within  the  purview  of  the  bankruptcy  act 

of  1898  and  the  amendments  thereof. 


Petitioner. 
[Verification.] 


No.  125.J  Obdeb  Allowing  Intebvention.  1375 

Form  No.  125. 
Order  Allowing  Interrention. 

(Hagar  and  Alexander's  Bankruptcy  Forms    [2d  Ed.],  No.  14.) 

At  a  stated  term  of  tke  District  Court  of  the  United  States,  for  the 


District  of ,  held  at  the  United  States 

Court  House,  City  of ,  on  the day 

of ,19... 

Present :  Hon ,  District  Judge. 


IW    THE    MaTTEB    of 


Alleged  BUnJcrupt 


►  In  Bankruptcy  Nq. 


Upon  reading  and  filing  the  annexed  petition  of 

verified  ., . ,  19 .  ,  . ,  praying  that  he  be  joined  as  a  petitioning  creditor 

in  the  above-entitled  proceeding,  and  upon  the  petition  in  bankruptcy  and 

all  proceedings  heretofore  had  hereiuj  and  upon-  motion  of ^ , 

attorney  for  said  petitioner,  it  is 

Ordered,  that be  and  he  hereby  is  allowed  to  intervene 

herein,    and   is   hereby  joined   and  mad«   a   petitioning   creditor,    in   the 

petition  praying  for  the  involuntary  adjudication  of 

filed  in  the  office  of  the  clerk  of  the  district  court  of  the  United  States,  for 
the  district  of ,  on  the day  of ,  19  .  . . 

Z).  /. 
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Supplementary  Fobms. 


[Nos.  126,  127. 


Form  No.  126. 
Application  for  Jury  Trial  in  Involuntary  Case.3 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


>■  In  Bankruptcy  No.  . . 


I, ,  of  the .of ,  in  said  district,  the 

alleged  bankrupt,  who  have  this  day  filed  an  answer  to  the  petition  herein 
for  an  adjudication  in  bankruptcy,  do  hereby  apply  for  and  demand  a  trial 
by  jury  in  respect  to  those  questions  concerning  which  I  am  entitled  thereto 
by  the  terms  of  §  19-a  of  the  bankruptcy  law  of  1898. 

Dated, , ,  .......  19. .  . 


Answering  Bankrupt* 

Form  No.  127. 
General  Answer  in  Involuntary  Case.s 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


^In  Bankruptcy  No.  ... 


Now  comes    ,  of    ,    ,   the  person 

against  whom  a  petition  for  an  adjudication  in  bankruptcy  has  been  filed 


3.  Consult,  generally,  Sections  Eighteen 
and  Nineteen.  See  also  Form  No.  6.  This 
application  can  be  made  only  by  the  alleged 
bankrupt.  For  the  time  within  which  it 
must  be  filed,  see  §  19-a. 

4.  This  application  should  be  made  by  the 
alleged  bankrupt,  and  not  by  his  attorney. 


5.  This  form  supplements  Form  No.  6. 
Consult,  generally,  Section  Eighteen;  and 
for  available  grounds  for  an  answer  see 
§§  3-a-b,  4,  5,  and  59.  For  form  for  adju- 
dication, see  Form  No.  13;  for  dismissal, 
see  Form  No.  11.  See  also,  generally,  the 
Equity  Bules. 


No.  127.]  Answeb  in  Involuntary  Case.  1377 

herein,'  and  does  hereby  controvert  such  petition  and  file  the  following 
answer  :^ 

I.  That*  the  said did  not  commit  an  act  of  bank- 
ruptcy as  alleged  in  such  petition,  but,  on  the  contrary,  the  undersigned 
charges  the  facts  to  be :  that® , 

II.  That « and and 

,  the  petitioning  creditors  herein,  have  not  provable  claims  against 

the  said which  amount  in  the  aggregate,  in  excess  of 

the  value  of  securities  held  by  them,  to  five  hundred  dollars  ($500),  but, 
on  the  contrary,  the  undersigned  charges  t^e  facts  to  be :  that-^" 


Wherefore,  answer  is  made  to  such  petition  and  a  hearing'*  and  the  judg- 
ment of  the  court  is  asked  thereon. 


Answering  BankTupt}' 

\        [by 

> 

•  ■.i^n.Uu.dMf'i  >  his  Attorney. ^^ 

'"'   '^  *'  '  Address i .  ., 

] 

[Add  verification  as  in  Form  No.  100,  changing  to  fit  the  facts,  as,  for 
instance,  substituting  "answer"  for  "specification  of  objection/'  therein.] 

6.  Or  "  a  creditor  of ,  against       but     samples.       Each  .  answer     should     be 

whom,"  showing  clearly  the  possession  of       adapted  to  the  facts  relied  on. 

a   provable  debt    ( §   63,   as   interpreted  by  9.  Here  the  facts  relied  on  by  the  answer- 

I  57).  ing  bankrupt  or  creditor  should  be  pleaded. 

7.  There  may,  of  course,  be  several  counts  10.  Id. 

in  the  answer.     Careful  pleading  seems  to  11.  Or  "trial." 

require  one  for  at  least  each  material  fact  12.  Or  "  creditor."       . 

at  issue.  '  13.  See  foot-note  34  to  Form  No.  100. 

8.  The  two  objections  here  suggested  are 

87 
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[No.   128. 


Form  No.  128. 
AiisweT  Alleging  More  Than  Twelve  Creditors.^ 

In  the  District  Court  of  the  United  States  for  the District  of 


Iw  THE  Matter  of 


Bankrupt 


>■  In  Bankruptcy  No, 


Now  conies    . ,  of    ,    ,   the  person, 

against. 'whom  a, petition  for  an  adjudication  in  bankruptcy  has  been  filed 
herein/^  and  does  hereby  controvert  such  petition  and  file  the  following, 
answer : 

That  the  creditors  of  the  said are  twelve  and  more 

in  number. 

That  annexed  hereto  is  a  list  of  all  such  creditors,  with  their  addresses, 
under  oath,  as  required  by  §  59-d  of  the  bankruptcy  law  of  1898. 

Wherefore,  answer  is  made  to  such  petition,  and  a  hearing  ^*  and  the 
judgment  of  the  court  is  asked  thereon. 


Answering  Bankrupts" 

[by 


his  Attorney, 


Address 


■J 


List  of  Creditors  and  Addresses. 

The  following  is  the  list  of  the  creditors  and  their  addresses,  referred  to 
in  the  foregoing  answer: 


Names  of  creditors. 


Addresses. 


Answering  Bankrupt.^'' 


14.  Only  available  where  the  petition  is 
within  §  59-d.  Consult,  generally,  Sections 
Fifty-nine  and  Eighteen.  See  foot-notes 
just  ante  and  post. 


15.  See  foot-note  6  to  Form  No.  127. 

16.  A  jury  trial  cannot  be  demanded  on 
the   issue   raised  by  this   answer. 

17.  Or  "  creditor." 


No.  129. J  Demukeee  to  Petition.  1379 

State  of 

County  of 

■City  of . 


I, ,  the  answering  bankrupt  ^®  mentioned  and  described 

in  the  foregoing  answer,  do  hereby  inake  solemn  oath  that  the  statements 
of  fact  contained  in  such  answer  are  true,  according  to  the  best  of  my 
knowledge,  .information,  and  belief;  and  also  that  the  list  annexed  thereto 

and  therein  referred  to  comprises  all  of  the  creditors  of  the  said 

and  gives  their  addresses,  so  far  as  they  are  known  or  can  be 

ascertained.-'® 


Subscribed  and  sworn  to  -before  me,  this  ......  day  of ,  19. 


Form  No.  129. 
Demurrer  to  Petition. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  14.) 
United  States  District  Court,  for  the District  of 


In  the  Mattee  of 


Alleged  Banh'ru'pt 


•  In  Bajikruptcy  No. 


Now  comes ,  the  above-named  alleged  bankrupt,  (or 

a  creditor  of  alleged  bankrupt,)  by ,  his  attorney,  by 

protestation,  not  confessing  or  acknowledging  all  or  any  of  the  matters  or 
things  in  said  petition  in  bankruptcy  set  forth  to  be  true  in  such  manner  and 
form  as  the  same  are  therein  set  forth  and  alleged,  and  demurs  to  the  petition 

of ,  filed  herein ,  19 . . . ,  upon  the 

following  grounds : 

First:  That  it  appears  on  the  face  of  the  said  petition  that  the  court  is 
without  jurisdiction  to  grant  the  relief  prayed  for  in  said  petition. 

Second:    That  said  petition  is  wholly  without  equity. 

18.  See  foot-note  34  to  Form  No..  100.  names  and  addresses  of  the  creditors  should 

19.  If  the  affidavit  is  made  by  an  answer-       be  given. 
Ing   creditor,   his    efforts    to    ascertain    the 
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Third:  That  said  petition  does  not  state  facts  sufficient  to  warrant  the 
granting  of  the  relief  prayed  for  therein. 

Fourth:  That  the  petitioners  have  not  by  their  said  petition  shown 
themselves  entitled  to  the  relief  therein  prayed  for,  or  any  part  thereof. 


Attorney  for ; 

Alleged  Bankrupt  (or  Creditor). 


State  of  . . 

County  of 

City  of 


,  being  duly  sworn,  deposes  and  says :     That  he  is 

the herein;  that  the  foregoing  demurrer  is  not  inter- 
posed for  delay. 


Sworn  to  before  me  this day  of ,  19 . . . 

I  hereby  certify  that  the  foregoing  demurrer  is  in  my  opinion  well  founded 
in  point  of  law. 

Dated , ,  19..  . 


Attorney  for 

Form  No.  130. 
Notice  of  Argument  of  Demuiier. 
United  States  District  Court,  for  the  . ." District  of , 


In  the  Mattee  of 


>-In  Bankruptcy  No.  ... 


Alleged  Bankrupt 


Please  take  notice  that  the  demurrer  of    ,  alleged 

bankrupt  (or  creditor  herein)  to  the  petition  filed  herein  on  the 

day  of ,  19. .  .,  will  be  brought  on  for  argument  before  the  Hon. 

,  United  States  District  Judge,  for  the  District  of 

at  the  United  States  Court  House,  in  the  city  of ,  on  the  ...... 

day  of ,  19. .  .,  at  ....  o'clock  in  the noon  of  said  day 


No.  131. J         Obdee  of  Eefeeence;  Iistvoluntary  Case.       -    ,       1381 

and  a  motion  made  to  overrule  said  demurrer  with  costs  and  for  such  other 
or  further  relief  as  to  the  court  may  seem  just  and  proper. 
Dated ,  .... ,  19.  .  . 


Attorney  for  Petitioning  Creditors, 

No Street, 

City  of 

To ,  Esq., 

Attorney  for  Alleged  Bankrupt, 
(or  Creditor.) 

Form  No.  131. 
'                        Ordei  of  Reference  to  Special  Master  in  Involuntary  Case.20 
In  the  District  Cpurt  of  the  United  States  for  the District  of 


In  the  .Mattee  of 


Bankrupt  . 


>  In  Bankruptcy  No.  . . . 


Whereas,   a  petition  has   been  filed  'herein  asking  an   adjudication  in 

bankruptcy  of  the  above-named  bankrupt,  and , ,  the  said 

bankrupt,^^  having  appeared  by    ■•••■•,  Esq,,  'his  attorney, 

and  filed  an  ansvsrer  to  such  petition ;  now,  on  motion  of , 

Esq.,  attorney  for , 

It  is  ordered:  x 

That  the  issue  made  by  such  petition  and  answer  be  referred  to 

,  Esq.,  as  special  master,  to  ascertain  and  report  the  facts,  with 

his  conclusions  ^hereon. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 .  . . 


f    Seal  ot    I  , 

1  the -court.  I  _  ^^^^^_ 

20.  See   foot-note   36   to   Form  No.   101.  21.  Or  "  a  creditor  of  such  bankrupt." 

Consult,   generally,   Section   Eighteen,   and 
the  forms  just  ante  and  post. 
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Form  No.  132. 
Notice  of  Healing  Before  Special  Master. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  33.) 
United  States  District  Court,  for  the District  of 


In  the  Matter  of 


Alleged  Bankrupt  . 


In  Bankruptcy  No. 


Sie: 

Please   to   take  notice,   that   a   hearing  under   the   order   of  reference 

entered  on ;....,  in  the  above  entitled  proceeding,  will  be  brought 

on  before  .\ . ,  Esq.,  as  special  master,  at  his  office,  No 

......  street,  city  of ,  on  the  .....  .  day  of , 

19 .  . . ,  at  ....  o'clock,  .  .  M.  of  that  day,  or  soon  thereafter  as  counsel  can 
'  be  heard. 

Dated  the day  of ,  19 .  .  . 

Yours,  etc., 


Attorney  for 
To 


•  ••. ,Esq., 

Attorriey  for  .  . . . . 


Ifos.  133,  134.] 


Notice  of  Teial. 
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Form  No.  133. 
■,:k'J      Notice  of  Trial  in  Involuntary  Proceeding.    .:..uj« 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  24.) 
United  States  District  Court,  for  the District  of  ...... 


•jfl 


In  the  Matter  of 


Alleged  Bankrupt.  . 


^In  Bankruptcy  No. 


Please  take  notice  that  the  issues  raised  by  the  petition  and  answer  filed 
herein  will  be  brought  on  for  a  trial  and  a  motion  will  be  made  for  judgment 
as  prayed  for  in  the  petition  or  to  dismiss  the  petition  herein,  at  a  term 

of  this  court,  to  be  held  in  and  for  the district , 

at  the  court  room,  in  the  United  States  Court  House,  in  the  city  of , 

,  on  the day  of ,  19 ... ,  at  ....  o'clock  in  the 

noon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated, , , ,  19.  . . 

Yours,  etc., 


Attorneys  for  Petitioners, 
[or  Alleged  Bankrupt.] 

Street 


To 


Messrs 

Attorneys  for 


Form  No.  134. 

Report  of  Special  Master  in  Involuntary  Case.22 

See  Form  No.  102,  and  the  foot-notes  thereto.    With  slight  changes  in  the 
recitals,  such  form  is  equally  available  on  a  reference  in  an  involuntary  case. 

22.  For  practice,  consult  Section  Eighteen,  and  the  forms  just  ante  and  post. 
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[No.   135. 


Torm  No.  135. 
Exceptions  to  Report  of  Special  Master  in  Involuntary  Case.23 
In  the  District  Couft'of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


>■  In  Bankruptcy  No.  . . 


Now  comes ,  of , ^  who  previously 

filed  herein  an  answer  to  the  petition  for  an  adjudication  in  bankruptcy  of 

the  above-named  bankrupt,^'  and  excepts  to  the  report  of . , 

Esq.,  as  special  master,  appointed  by  an  order  made  herein  on  the 

day  of ,  19. . .,  in  that  such  report^*. ■'. 


for  the  following  reasons 


.27 


And  prays  that  the  same  may  be  heard,  as  provided  in  Equity  Rule 
LXXXIII. 
Dated, , , ,  19. .  . 


23.  For  •  practice,  see  Equity  Rules 
LXXXIII  and  LXXXIV.  Consult,  gener- 
ally, Section  Eighteen.  For  form  for  adju- 
dication, see  Form  No.  12;  for  dismissal,  see 
Form  No.  11;  for  costs,  see  General  Order 
XXXIV  and  §  2(18). 

24.  If  exceptions  are  filed  by  attorney,  as 

is  usual,  add  "by ,  his  attorney 

hereiK." 


[or 


Excepting  Creditor. 


Attorney  for  Excepting  . 
Address  . . . . 


•] 


25.  Or  if  the  exceptions  are  taken  by  the 
petitioning  creditor,  change  to  fit  the  facts. 

26.  Here   state   the   error   or   errors   ex- 
cepted to. 

/  27.  Here  give  the  grounds  of  the  excep- 
tions, that  the  court  and  the  opposing  at- 
tojney  may  know  fully  the  issue  to  be  de- 
termined on  the  hearing  on  the  exceptions. 
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Form  ITo.  136. 

Order  Upon  Report  of  Special  Master  Dismissing  Petition^  Etc. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  36.) 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the 
District  of . ,  held  at  the  United 


States  Court  House,  City  of  .  .  .  ., ,  on  the 

day  of ,  19 .  .  . 

Present :  Hon ,  District  Judge. 


In  the  Matter  of 


Alleged  Bankrupt. 


►  In  Bankruptcy  No. 


A~  motion  having  been  made  herein  by for  an  order 

confirming  the  report  of ,  Esq.,  special  master,  appointed 

herein  under  an  order  dated .,  19. .  .,  and  dismissing  the 

petition  in  bankruptcy  heretofore  filed  herein  with  oosts  and  for  an  order 

vacating  and  discharging  the  order  of ,  19 .  .  . ,  appointing  a 

temporary  receiver  herein  and  for  other  and  further  relief,  and  the  said 
motion  having  duly  come  on  for  argument,  now  on  the  involuntary  petition 

in  bankruptcy  filed  herein 19 .  .  . ,  by , 

and ,  creditors,  the  answers  filed  thereto  by , 

a  creditor,   and  by  • ,   the   alleged  bankrupt,   the  order   of 

this  court  dated ,  19.  .  .,  appointing , 

receiver  of  the  estate  of  said  alleged  bankrupt,  the  order  of  reference  herein 
dated ,  19 ... ,  and  the  report  of  said  special  master  dated 

,  19 . .  . ,  and  notice  of  this  motion  with  proof  of  due  service 

thereof,  and  the  report  and  petition  of  said ,  verified 

,  19 .  . . ,  for  an  allowance  for  his  services  and  disbursements 

to  be  paid  by  the  petitioning  creditors,  and  for  his  discharge  as  such  receiver, 

and  for  further  relief,  and  the  petition  of ,  attorney  for 

said  receiver,  verified    ,   19.  .  .,  for  an  allowance  for  his 

services  and  disbursements  as  attorney  for  said  receiver,  and  on  all  the  pro- 
ceedings had  herein,  after  hearing ,  Esq.,  of  counsel  for 

,  alleged  bankrupt  herein, ,  Esq., 

attorney  for  the  petitioning  creditors  herein,  and .  Esq,,  attorney 

for  the  receiver  herein,  and  due  deliberation  having  been  had,  it  is 
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Ordered,  that  the  report  of  said  special  ;master  herein  be  and  hereby  is 
in  all  respects  confirmed  and  that  the  petition  in  bankruptcy  filed  herein 

.'.  : .  .,  19.  . .,  praying  that' sai'd  .  ... .  .'.  . .  .1 .  be' adjudged  an 

involuntary  bankrupt,  be  and  the  same  hereby  is  dismissed  with"$ 

costs  and  disbursements,  as  taxed,  which^  said  sum, , 

and    are  hereby  directed  to  pay  tO'  the 

said .  . ,  alleged  bankrupt,  and  it  is  further 

Ordered,  that  the  matters  of  the  said  report,  application  and  petition  of 
.........  7.  ..  .,   Esq.,    temporary  receiver  herein,   and   the   petition   of 

his  said  attorneys  filed  herein ,  19 .  .  . ,  be  and  the  same  hereby 

are  referred  to    ;,  Esq.,  as  special  master  for  examination, 

testimony  and  report  thereon  with  all  convenient  speed. 


D.J. 


Eorm  No.  137. 
Petition  of  Petitioning  Creditors  for  Dismissal  in  Involuntary  Case.^s 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


'In  Bankruptcy  No. 


To  the  Honorable ,  District  Judge : 

Your  petitioners  ^® .  respectfully-  show : 

That,  on  the day  of  ..'. ,  19 .  .  . ,  they  filed  a  petition  herein 

for  an   adjudication  in  bankruptcy  against    ,   of   the 

of '.  . ,  in  said  district. 

That,  since  that  time,  the  following  proceedings  have  been  had  -^^ 

That  your  petitioners  desire  and  consent  that  said  petition  and  proceeding 
be  dismissed. 

That  annexed  hereto  is  a  list  of  all  the  creditors  of  the  said  

. , ,  with  their  addresses,  so  far  as  your  petitioners  know  or  have 

been  able  to  ascertain. 

28.  Consult,  generally,  Sections  Fifty-  tion,  and,  if  so,  the  allegations  should  be 
nine,  Fifty-eight,  and  Eighteen.  changed  to  fit  the  facts. 

29.  This  petition  can,  of  course,  be  made  "30.  Here   give   a  brief   summary   of   the 
by  the  bankrupt,  with  the  consent  of  the  pe-        steps  in  the  proceeding .  to  date, 
titioning  creditors,  or  for  want  of  prosecu- 


N^o.  13?.]  Petition  fob  Dismissal.  138V 

That  no  previous  application  has  heen  made  for  the  order  hereinafter 
asked. 

Wherefore,  yoiir  petitioners  pray  that  such  proceeding  and  petition  be 
dismissed,  and  that  notice  be-given  such  creditors  as  is  provided  by  §  58-a  (8) 
of  the  bankruptcy  law  of  1898. 


Petitioners. 
List  of  Creditors  and  Addresses. 
The  following  is  the  list  of  the  creditors  and  their  addresses  referred  to  in 
the  foregoing  petition: 


Names  of  creditors. 

Addresses:                        '  - 

•> 


) 

Petitioners.^^ 

State  op ••■)") 

County  of ,    Vss.: 

City  of ,J 

We, , ,  and , 

the  petitioners  mentioned  and  described  in  the  foregoing  petition,  do  hereby 
severally,  make  solemn;  oath  that  the  statements  of  fact  contained  in  such 
petition  are  true,  according  to,  the  best  of  our  knowledge,  information,  and 
belief;  and  also  that  the  list  annexed  thereto  and  therein  referred  to  com- 
prises all  of  the  creditors  of  the  said • and  gives  their 

addresses,  so  far  as  they  are  known  or  can  be  ascertained. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . 


31.  This  petitioEL  cannot  be  made  by  the       judication  can  be  so  made.    See,  generally, 
attorney,  save  when  the  petition  for  an  ad-       Section  Eighteen,  and  Form  No.  118. 
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Form  No.  138. 

Order  to  Show  Cause  on  Petition  for  Dismissal  iii  Involuntary  Case.32 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy,  No. 


Whereas,  application  has  been  made  by  the  petitioning  creditors  herein  ^ 
for  the  disniissal  of  their  petition  for  an  adjudication  in  bankruptcy  against 

,  of  the of ,  in  said  district ;  now, 

on  motion  of ,  Esq.,  attorney  for  such  alleged  bankrupt. 

It  is  ordered: 

That  M  creditors  of  ** show  cause,  before  the  district 

court  of  the  United  States  for  the district  of ,  at , 

in  the of  .......  in  said  district,  on  the day  of , 

19 .  . . ,  at  . .  M.,  or  as  soon  thereafter  as  such  hearing  may  be  had,  why  such 
application-  should  not  be  granted. 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  at 
least  ten  days  prior  to  the  date  set  for  such  hearing  to  each  of  the  creditors 
whose  names  appear  in  the  list  of  creditors  annexed  to  the  petition  on  which 
this  application  is  based,  and  by  publishing  a  copy  hereof  in  the  designated 
newspaper  of  such  alleged  bankrupt's  residence,  not  later  than  one  week 
prior  to  such  date.^^ 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . , . 

f   Seal  of   )  ' 

\  the  court,  j  Clerk. 

32.  Compare  Form  No.  137  and  the  foot-  34.  See  foot-note  57  to  Form  No.  108. 
notes  thereto.  35.  §   58-b. 

33.  See  foot-note  29  to  Form  No.  137. 


No.  139.J  Obdeb  of  Dismissal.  1389 


Form  No.  139. 

Order  of  Dismissal  on  Petition  of  Petitioning  Creditors  and  After  Notice  in  Involuntary 

Case.36 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


►  In  Bankruptcy  No.  ... 


Bankrupt  . 


Whereas,  a  petition  was,  on  the   day  of   ,  19 ... ,  filed 

herein  for  an  adjudication  in  bankruptcy  against ,  and 

application  was  subsecjuently  made  for  a  dismissal  of  such  proceeding  and 
petition  by  the  petitioners  therein,^^  and  an  order  to  show  cause  having  been 
granted  thereon,  and  notice  having  been  given  as  provided  in  said  order, 
such  matter  having  been  regularly  called  and  no  creditor  having  appeared  to 
oppose,^*  and  the  court  being  satisfied  that  said  petition-  should  be  granted  f^ 
now,  on  motion  of ,  Esq.,  attorney  for , 

It  is  ordered: 

That  the  petition  herein  to  have adjudicated  bank- 
rupt and  the  proceedings  thereon  be,  and  the  same  hereby  are,  dismissed.*" 

Witness,  the  Honorable    ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19.  .  . 

f    Seal  of    I  ) 

I  the  court  J  CUrk. 

36.  See  Forms  Nps.  137  and  138  and  the  39.    Or,   if  the  application   is   to  be   re- 
foot-notes  thereto.  fused,   "  denied." 

37.  Or,  if  by  the  bankrupt,  or  for  want  of  40.  Or,   if  the  application  for   dismissal 
prosecution,  state  the  facts.  is  refused,  change  to  conform  to  the  order 

38.  Or,  if  a  creditor  appeared,  note  ap-  made, 
pearance  and  the  facts. 
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Form  No.  140. 
Ordet  of  Adjudication  and  Ref  eience.- 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  27.) 
In  the  District  Court  of  the  United  States,  for  the District  of 


In  the  Matter!  of 


Bankrupt  . 


In  Bankruptcy  No. 


At ,  in  said  district,  op.  the day  of 

A.  D.  19. .  .,  before  the  Honorable  .  . .  . ,. , 

Judge  of  the  said  court  in  bankruptcy,  the  petition  of , 

that  he  be  adjudged  bankrupt,  within  the  true  intent  and  meaning  of  the 
acts  of  Congress  relating  to  bankruptcy,  having  been  heard  and  duly  con- 
sidered, the  said 


hereby  declared  and  adjudged  bankrupt  accordingly. 

And  it  is  further  ordered,  that  the  said  matter  be  referred  to 


one  of  the  referees  in  bankruptcy  of  this  court,  to  take  all  such  further  pro- 
ceedings therein  as  are  required  by  said  acts  of  Congress,  and  all  such  acts 
therein  as  the  court  might  take  or  perform,  except  such  as  by  law  or  the 
general  orders  of  the  Supreme  Court  are  required  to  be  performed  by  'the 
judge;  and  that  the  said  bankrupt  shall  attend  before  said  referee  on  the 

day  of 19 .  . . ,  at  ...  o'clock,  . .  m.,  and 

thenceforth  shall  submit  to  such  orders  as  may  be  made  by  said'  referee  or  by 

the  court  relating  to said  bankruptcy. 

Witness-,  the  Honorable   ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of   ,  in  said  district,  on  the 

day  of  .  ., ,  A.  D.  19 .  .  . 


District  Judge. 
Olerh. 


N'o,  141.]  Oedee  Denying  Adjudication.  1391 


rorm  No.  141. 
Order  Denying  Adjudication. 

(Hagar  and  Alexander's  Bankruptcy  Forms  . [2d  Ed.],  Xo.  30.) 
United  States  District  Court,  for  the District  of 


In  the  Matter  of 


►  In  Bankruptcy  No. 


Alleged  Bankrupt 


At ; . ,  in  said  district,  on  ....,,....  day  of , 

A.  D.  19 ... ,  before  the  HonoraWe ,  Judge  of  the 

district  of 

This  cause  came  on  to  be  heard  ^t . ,  in  said  court,  upon 

the  petition  of and  , and 

,  that be  adjudged  a  bankrupt  within 

the  true  intent  and  meaning  of-  the  acts  of  Congress  relating  to  bankruptcy, 
and  Inhere  state  the  proceeding,  whether  there  was  no  opposition,  or  if  oppqsed, 
state  what  proceedings  were  had'] . 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  (and 
the  arguments  of  counsel  thereon,  if  any) ,  it  was  found  that  the_f acts  set 
forth  in  said  petition  were  not  proved;  and  it  is  therefore  adjudged  that 
said is  not  a  bankrupt,  and  that  said  petition  be  dis- 
missed, with  costs.  / 

Witness,  the  Honorable ,  Judge  of  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the •  -  • , 

day  of ...,  A.  D.  19... 

f    Seal  of    1  •••••' 

1  the  court  |  District  Judge. 
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Form  No.  142. 
Petition  to  Vacate  Adjudication. 
(Hagar  and  Alexander's 'Bankruptcy_ Forms  [2d  Ed.],  Wo.  43.) 
United  Sitates  District  Court,  for  the District  of  ....... . 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


To  the  District  Coiirt  of  the  United  States,  for  the District  of : 

The  petition  of respectfully  shows  and  alleges : 

First:  That  he  resides  in  the  city  of ,  State  of 

Second:  That  your  petitioner  is  a  creditor  of  said  alleged  bankrupt,  and 
his  claim  is  based  upon  the  following  facts : 


Third:  That  heretofore  and  on  or  about  the day  of 

..........  19 ... ,  your  petitioner  instituted  an  action  in  the 

court  of county  against  the  above-named , 

■  alleged  bankrupt,  as  defendant.    That  said  action  was  brought  to  recover  the 

sum  of  $ ,  and  on  the day  of .'.,  19.  . .,  a 

judgment  was  rendered  in  said  action  in  favor  of  petitioner.      , . 

Fourth:  That  an  execution  upon  the  said  judgment  was  duly  issued  to 

the  sheriff  of county,  the  said  judgment  having  been  duly 

docketed  in  the  office  of  the,  clerk  of county.    That  said  execution 

was  duly  levied  upon  the  real  property  ot  the  said  defendant. 

Fifth:  That  on  ,  19.  .  .,  a  petition  in  involuntary  bank- 
ruptcy was  filed  in  this  court  against  the  above-named , 

and  a  receiver  arppointed.    That  thereafter  an  alleged  adjudication  was  made 

therein  in  which  the  said was  declared  a  bankrupt.     The 

said  receiver  has  made  a  demand  upon  the  sheriff  to  deliver  over  to  him  all 

the  property  of heretofore  levied  upon  under  the  execution 

obtained  by  petitioner  upon  his  said  judgment. 

Sixth:  That  your  petitioner  is  informed  and  verily  believes  that  the 
aforesaid  petition  in  bankruptcy  filed  herein  did  not  set  forth  the  jurisdic- 
tional facts  required  under  the  bankruptcy  act,  and  is  defective  and.  void, 
and  insufficient  to  confer  jurisdiction  upon  the  court  to  proceed  therein.    That 
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the  said  petition  and  subpcena  required  to  be  served  upon  the  alleged  bank- 
rupt by  law  were  never  in  fact  properly  served  upon  the  said  bankrupt,  as 
required  by  law'  to  obtalii  jurisdiction  over  the  said  bankrupt,  and  that  the 

purported  service  of  the  same  upon  the  said was  illegal  and 

void,  in  that  said  petition  and  subpoena  were  alleged  to  have  been  served 
outside  of  this  district,  and  not  upon  the  alleged  bankrupt  personally.  That 
the  alleged  bankrupt  had  absconded  and  left  the  jurisdiction  That  this 
court  never  in  fact,  acquired  any  jurisdiction  whatever  in  the  said  bankruptcy 
proceeding,  and  the  alleged  adjudication  was  for  that  reason  without  juris- 
diction and  void. 

Your  petitioner  thefrefore  prays  that  an  order  be  granted  herein,  vacating 
and  setting  aside  the  alleged  adjudication  in  bankruptcy  herein,  vacating  the 
appointment  of  the  receiver  herein  and  all  proceedings  heretofore  had,  and 
dismissing  the  petition  heretofore  filed  herein. 

That  no  previous  application  for  thiff  order  has  been  made. 

Dated , ,  19. . . 


Petitioner. 
[Verificaiion.] 

Form  No.  143. 
Notice  of  Motion  to  Vacate  Adjudication. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  40.) 
United  States  District  Court,  for  the ,  District  of i 


In  the  Mattee  of 


Bankrupt 


In  Bankruptcy  No. 


SiEs: 

Please  take  notice  that  upon  the  annexed  petition  of . . ., 

duly  verified  the  . day  of ,  19 ... ,  and  upon  all  the 

pleadings  and  proceedings  heretofore  had  herein,  the  undersigned  will  move 
this  court  at  a  term  thereof,  to  be  held  in  the  United  States  Court  House  at 

.' ,  on  the day  of ,  19 .  . . ,  at 

o'clock  in  the  ....  noon  of  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  vacating  and  setting  aside  the  alleged  adjudication  in 
88 
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bankruptcy  herein^  and  all  proceedings  thereon,  and  dismissing  the  petition 
heretofore  filed  herein,  and  for  such  other  and  further  relief  as  to  the  court 
may  seem  just  and  proper  in  the  premises. 

Dated , ,  19..  . 

Yours,  etc., 


Attorney  for  Petitioner^ 
Office  and  Post  Office  Address, 

Street, 

To 

,Es(j., 

Attorney  for  Petitioning  Creditors.. 
To  "      ^'      '     \ 

.,Esq., 

Attorney  for  Creditors. 

Form  No.  144. 
Demand  for  -Jury  Trial. 

(Hagai-  and  Alexander's  Bankruptcy  Forms   [2d  Ed.],  No.  22.) 
United  States  District  Court,  for  the  'i  ......  .  District  of .: 


In  the  M'atteb  of 


Alleged  Bankrupt. 


►  In  Bankruptcy  JNo, 


Ij ,  of  ,  in  said  district, 

the  alleged  bankrupt,  who  has  this  day  filed  an  answer  to  the  petition  filed 

on  the day  of ' ,  19 .  .  . ,  by , 

and ,  praying  for  an  adjudication  in 

involuntary  bankruptcy,  do  hereby  apply  for  and  demand  a  trial  by  jury  in 
respect  to  those  matters  concerning  which  I  am  entitled  thereto  by  the  pro- 
visions of  section  19-a  of  the  bankruptcy  act. 

Dated ,  19..  . 


Alleged  Bankrupt  . 
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Ponn  No.  145. 

Referee's  Certificate  of  Disqualification.^ 

In  the  District  Court  of  the  UnitiBd  States  for  the District  of 


In  the  Mattek  of 


Bankrupi 


>In  Bankruptcy  No. 


To  the  Honorable  . . . .- ,  District  Judge : 

I, ,  one  of  the  referees  in  hankruptcy  of  yQur  court, 

do  hereby  certify  that  I  am  disqualified  to  act  as  such  in  the  above  entitled 
proceeding,^  for  the  following  reasons  :*' ._ 

I  do,  therefore,  return  the  papers  transmitted  to  me  by  the  clerk. 
Dated, ,  . . .,  ..*.....,  J9.. . 


Referee  im  Bankruptcy. 

41.  For  general  disqualification,  see  §  35;        to  a  portion  of  the  proceeding,  as  in  a  con' 
for  what  referees  may  not  do,  §-39-b;  for       test  on  a  certain  claim. 

reference   of    case    after    adjudication,   see  43.  Here  insert  reasons,  as  relationship, 

§  33.  relation  of  attorney  and  client  with  hank- 

42.  Or  the  disqualification  may  exist  as       rupt,  or  any  other  reason  (see  §  83), ' 
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Form  No.  146. 

Petition  to  Revise  in  Slatter  of  La.wM 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


,In  Bankruptcy  No.  ... 


To*^  the  Honorable,  the  Judges  of  the  Circuit  Court  of  Appeals  of  the 
Circuit  of  the  United  States : 

Your  petitioner  respectfully  shows : 

That  he  resides  at ., ,  and  is  a  creditor**  of '. . 

,  a  bankrupt,  who  was  so  adjudged  by  the  district  court 

of  the  United  States  for  the district  of  .........  on  the 

day  of ,19... 

That,  after  such  adjudication,  the  following  proceedings  were  had  in  the 
case  of  the  said  bankrupt  :*'' 

That,  on  the day  of ,  19. . .,  an  order  was  granted  and 

entered  by  said  district  court  of  the  United  States,*® 

•  •  •  • } 

a  copy  of  which  order  is,  hereto  annexed. 

That  said  order  was  erroneous  in  matter  of  law  in  that  :*® 


Wherefore,  your  petitioner,  feeling  aggrieved  because  of  such  order,  asks 
that  the  same  may  be  revised  in  matter  of  law  by  your  honorable  court,  as 
provided  in  §  24-b  of  the  bankruptcy  law  of  1898,  and  the  rules  and  practice 
in  such  case  provided.^"  ^ 


) 

\_Add  verification  as  in  Form  No.  66.]  Petitioner. 

44.  Consult,  generally,  Sections  Twenty-  ^  48.  Here  state  specifically  the  erroneous 
four  and  Twenty-five,  and  General  Order  order  or  ruling  of  which  revision  in  law  is 
XXXVI,  though  the  latter  seems  to  refer  sought,  as,  "  enjoining  and  restraining  your 
to  appeals  only.  petitioner  from  disposing  of  the  following 

45.  If  the  petition  is  to  the  district  court       described  property,  viz. :    ;  "  or, 

in  the  first  instance,  this  form  should  be  ad-  "  requiring  your  petitioner  to  deliver  to  the 

dressed  to  the  district  judge.  said  trustee  in  bankruptcy  certain  property, 

46.  Or  specify  how  he  is  interested  in  the       viz.:    ,"  or  as  the  facts  may  be. 

proposed  revision.  49.  Here  give   the  equivalent  of   an   as- 

47.  Here   recite  steps  leading  up  to  the  signment  of  error  on  an  appeal  in  equity, 
ruling  or  order  complained  of.  60.  See    Section   Twenty-five,   ante,  foot- 
note 11. 
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Form  No.  147. 

Older  of  District  Court  Allowing  Petition  for  Revision  in  Matter  of  Law.si 

In  the  District  Court  of  the  United  States  for  the District  of , 


In  the  Matter  of 


Bankrupt 


"■In  Bankruptcy  No.  ... 


Whereas,  application  has  been  made  for  revision  in  matter  of  law  by  the 

circuit  court  of  appeals  of  the   circuit  of  the  United  States  of  the 

order  entered  herein  on  the    day  of    , .  19 . .  . ,   and  the 

court  being  satisfied  that  the  question  there  determined  is  one  of  which 
revision  may  be  asked,  as  provided  in  §  24-b  of  the  bankruptcy  law  of  1898,®^ 

and  that  the  application  should  be  granted ;  on  motion  of , 

Esq.,  attorney  for  the  petitioner. 

It  is  ordered : 

That  the  order  of  this  court,  made  and  entered  herein  on  the day 

of   ,  19 .  . .,  be  revised  in  matter  of  law  by  the  circuit  court  of 

appeals   of  the    circuit  of  the  United   States,    as   provided  by 

§  24-b  of  the  bankruptcy  law  of  1898,  and  the  rules  and  practice  of  that 
court. 

That  the  clerk,  within    days  from  this  date,  prepare,  at  the 

expense  of  the  petitioner,  a  certified  copy  of  such  order  and  of  the  record 
of  this  case  pertinent  to  such  order,  and  file  the  same  with  the  clerk  of  such 
circuit  court  of  appeals. 

Witness,  the  Honorable   ,  Judge  of  the  sai'd  court 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19.  .. 

f    S'eal  of    ^  '  ) 

I  the  court  j  '  Clerk. 

51.  Use  this  form  only  in  case  applica-  clerk  gives  notice  of  the   pendency  of  the 

tion  is  made  to  the  district  court  in  the  petition  for  revision  to  the  respondeht.    See 

first  instance.    If  application  is  made  to  the  Section  Twenty-five,  foot-note  11. 
circuit    court   of   appeals,    a   formal    order  52.  Certain  orders  cannot  he  reviewed  at 

allowing  the   review   is   often  not  entered,  all,  others  only  by  appeal.     Consult,  gen- 

but  the  case  is  at  once  docketed  and  the  erally,  Section  Twenty-five,  cm,te. 
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[No.   148. 


Form  M'o.  148. 
Notice  to  Respondent  on  ReTision,63 

In  the  District  Court  of  the  United  States  for  the  .  . . . 


.  District  of 


IlT    THE    Ma.TTEK    of 


"■In  Bankruptcy  No. 


Bankrupt 


To  . ,  of , ,  and  ........   .  .  .• ,  of 

, ,  his  attorney : 

Please  take  notice  ^*  that  a  petition,  a  copy  of  which  is  served  on  you  here- 
with, is  pending  in  the  circuit  court  of  appeals  of  the circui^  of 

the  United  States,  and  that  you  are  required  to  answer,  demur,  plead,  or 

move  to  dismiss  the  same-  within  ^^   days  from  the  date  of  this 

notice,  or,  in  case  of  your  default,  the  same  may  be  granted  and  a  mandate 
issued  accordingly. 

Witness,  the  Honorable,  the  judges  of  the  circuit  court  of  appeals  of 

the   circuit,  and  the  seal  of  said  court,  at   ,  in  said 

circuit,  this  ......  day  of ,  19 . . .  .    ' 


f    Seal  of 
I  the  coutt. 


Olerh. 


53.  See  Sections  Twenty-four  and  Twenty-  . 
five,  wnte,  and  the  forms  just  ante. 

54.  In  the  first  circuit,  this  notice  takes 
the  form  of  an  order  to  show,  cause  entered 
as  of  course.  This  form  can  be  easily  modi- 
fied to  fit  that  practice.     It  is  thought  to 


combine  both  the  features  of  a  mere  notice 
and  the  more  formal  elements  of  an  order 
to  show  cause.  Compare  Section  Twenty- 
five,  foot-note  11. 

55.  This  time  is  usually  fixed  by  rule. 
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Fbtm  No.  149. 
Order  of  Circuit  Court  of  Appeals  on  Revision.66 

At  a  session  of  the  Circuit  Court  of  Appeals  for  the Circuit, 

held   at  the  city  of    , .  in  the    District  of. 

,  on  the day  of ,  19 . .  . 

Present  —  The  Hon ",  Circuit  Judge ; 

The  Hon ,  Circuit  Judge,  and 

The  Hon.    .  , ,    Judge. 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy  No. 


A  petition  having  been  filed  herein  by. ,  of , 

. ,  on  the  ......  day  of  . ; ,  19 ... ,  asking  for  revision  in 

matter  of  law  of  the  order  of  the  district  court  of  the  United  States  for 

the   district  of   ,  in  bankruptcy,  made  and  entered  in 

the  above  entitled  cause,  and  due  notice  of  such  petition  having  been  given 

the   respondent   and   the   same  having  been  regularly  heard,^^    

,  Esq.,  appearing  for  the  petitioner,  and ,  Esq., 

for  the  respondent,  and  this  court  being  satisfied  that:®* 


It  is  ordered : 

That  the  said  petition  of for  a  revision  be,  and  the 

same  hereby  is,  dismissed,®*  with  costs. 

That  the  mandate  of  this  court  issue  to  said  district  court  accordingly. 

Witness,  the  Honorable,  the  judges  of  the  circuit  court  of  appeals  of 

the   circuit,  and  the  seal  of  said  court,  at   ,  in  said 

circuit,  this day  of ,  19 .  .  . 


■) 


f    Seal  of    1  

I  the  court  J  Clerk. 

56.  See,  generally,   Sections  Twenty-four  58.  Here  recite  briefly  the  decision  as  to 
and  Twenty-flve.  whether  or  not  error  in  law  was  committed 

57.  Here  specify  how,  as  "  and  submitted  by  the  court  below. 

on  briefs  without  oral  argument;"  or  as  59.  Or  "granted;"  or,   if  in  part  only, 

the  facts  may  be.  "  granted  in  so  far  as  it  refers  to " 
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Form  No.  150. 
Citation  on  Appeal. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  3.59.) 
United  States  District  Court,  for  the  District  of 


In  the  Matter  of 


Bankrupt 


.In  Bankruptcy  No. 


United  States  of  America,  ss: 

The  President  of  the  United  States  to ,  Greeting : 

You  and. each  of  you  are  hereby  cited  and  admonished  to  appear  in  the 

United  States  circuit  court  of  appeals  for  the circuit,  in  the 

city  of ,  on  the day  of ,  19 ... ,  pursuant  to 

the  appeal  duly  obtained  and  filed  in  the  clerk's  office  of  the  district  court 

of  the  United  States  for  the district  of ,  wherein 

you  as  objecting  creditors  are  appellees  and ■....,  bankrupt, 

is  the  appellant,  to  show  cause,  if  any  there  be',  why  the  order  and  decree  in 
said  appeal  mentioned,  should  not  be  reversed  and  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  behalf,  and  to  do  and 
receive  that  may  appertain  to  justice  to  be  done  in  the  premises. 

Witness,  the  Honorable ,  United  States  Judge  for  the 

district  of ,  on  the day  of  ......... 

in  the'  year  of  our  Lord  one  thousand  nine  hundred  and 

) 

J. 
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Form  No.  151. 
Notice  of  Motion  for  Stay  Pending  Review. 
(Hagar  and  Alexander's  Bankruptcy  Forms  (2d  Ed.),  No.  379.) 

United  States  District  Court,  for  the District  of  . 

In  Bankruptcy. 


In  the  Matter  of 

Bankrupt. 

Sh: 

Upon  all  the  proceedings  had  herein  and  on  the  petition  to  review  the  order 

and  decree  entered  herein  on  the day  of ,  19  •  • ;  directing 

that  (etc.) ,  filed  in  the  clerk's  office  of  the  United  States 

Circuit  Court  of  Appeals  for  the Circuit,  on  or  about , 

19 .  . . ,  I  shall  move  this  Court  at  a  session  thereof  to  be  held  on  the 

day  of ,  19 .  .,  at  ...  A.  M.,  or  as  soon  thereafter  as  counsel  can 

be  heard,  for  a  stay  of  all  proceedings  herein  on  said  final  order  and  decree, 
pending  said  petition  to  review;  also  for, such  other  and  further  relief  as  to 
the  court  may  seem  proper. 

Dated, , ,  19. . . 


Attorney  for , 

To ,  Esq.,  '  (Address.) 

Attorney  for 

Form  No.  152. 
Order  Staying  Proceedings  Pending  Petition  for  Review  Under  24-b. 
(Hagar  and  Alexander's  Bankruptcy  Forms   (2d  Ed.),  No.  76.) 

At  a  State  Term  of  the  District  Court  of  the  United  States.,  in  and 

for  the ^  .  district  of ,  at  the  Court  House, 

in  the  City  of 5  on  the day  of ,  19 .  . . 

Present : 

Hon , 

District  Judge. 

In  the  Matter  of 

Bankrupt. 


Upon  reading  and  filing  the  petition  of duly  verified,  the 

petition  to  review  herein,  and  on  motion  of .•■.■••  attorney  for  said 

petitioner,  and  sufficient  reason  appearing  therefor,  it  is 

Ordered,  that  further  proceedings  to  enforce  the  order  made  and  entered 

herein  dated to ,  be  stayed,  pending  the 

hearing  and  determination  of  the  petition  for  review  herein,  upon  the  filing 
in  this  Court  by  the  petitioner  of  a  supersedeas  bond,  with  good  and  sufficient 
sureties  to  the  satisfaction  of  the  Court  in  the  sum  of  $ 

ii'.'s.D.j. 
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Form  Ko.  153. 
Petition  for  Writ  of  Error  from  the  Supreme  Court  to  a  Circuit  Court  of  Appeals. 
^Hagar  and  Alexander's  Bankruptcy  Forms   (2d  Ed,),  No.  383.) 
United  States  Circuit  Court  of  Appeals,  for  the   Circuit. 


,  Plaintiff  in  Error, 

vs. 


Defendant  in  Error. 


Your  petitioner; . ,   plaintiff  in  error  in  the  ahove 

entitled   cause,   respectfully  shows  that  the  above  entitled  cause  is  now 

pending  in  the  United  States  circuit  court  of  appeals  for circuit, 

and  that  a  judgment  has  therein  been  rendered  on  the  ....  day  of , 

affirming  (or  reversing)  a  judgment  of  the  district  court  of  the  United 
States  for  the ;  .  district  of ,  and  that  th  ematter  in  con- 
troversy in  said  suit  exceeds thojisand  dollars,  besides  costs,  and  that 

the  jurisdiction  of  none  of  the  courts  above  mentioned  is  or  was  dependent 
in  any  wise  upon  the  opposite  parties  to  the  suit  or  controversy  being 
aliens  and  citizens  of  the  United  States,  or  citizens  of  the  different  States, 
and  that  this  cause  does  not  arise  under  the  patent  laws,  nor  the  revenue 
laws,  nor  .the  criminal  laws,  and  that  it  is  not  an  admiralty  case,  and  that  it 
is  a  proper  case  to  be  reviewed  by  the  Supreme  Court  of  the  United  States 
upon  writ  of  error ;  and  therefore  your  petitioner  would  respectfully  pray 
that  a  writ  of  error  be  allowed  him  in  the  above  entitled  cause  directing  the 

clerk  of  the  United  States  circuit  court  of  appeals  for  the circuit  to 

send  the  record  and  proceeding  in  said  cause  with  all  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  in  order  that  the 
errors  complained  of  in  the  assignment  of  errors  herewith  filed  by  said 
plaintiff  in  error  may  be  reviewed,  and  if  error  be  found,  corrected' according 
to  the  laws  and  customs  of  the  United  States. 

J 

Plaintiff  in  Error, 

By .., 

His  Attorney. 

The  foregoing  petition  is  granted  and  writ  of  error  allowed  as  prayed  for 
upon 's  giving  bond  according  to  law  in  the  sum  of  $ 

M 

Associcde  Jiistice  of  the  Supreme  Court  of 
the    United  States. 


No.  154.  J  Wkit  of  Ekeoe  Fbom  Supreme  Couet.  1403 

Form  No.  1S4. 
Writ  of  Enor  from  the  Supreme  Court  of  the  United  States  to  a  Circuit  Court  of  Appeals. 

(Hagar  and  Alexander's  Bankruptcy  Forms   (2d  Ed.),  No.  384.) 

United  States  of  America,  ss. : 

The  President  of  the  United  States  to  the  Honorable,  the  Judges  of  the 

United  States  Circuit  Court  of  Appeals  for  the   Circuit, 

Greeting: 
Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  circuit  court  of  appeals  before 

you,  or  some  of  you,  between ,  plaintiff  in  error,  and 

,  defendant  in  error,  a  manifest  error  hath  hapened, 

to  the  great  damage  of  the  said  plaintiff  in  error  as  by  his  complaint  appears. 
We  being  willing  that  error,  if  any  hat  been,  should  be  duly  corrected,  and 
full  and  speedy  justice  done^  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that  then  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  Supreme  Court  of  the  United  States, 
togelier  with  this  writ,  so  that  yeu  have  the  same  in  the  said. Supreme 
Court  at  Washington,  within  thirty  days  from  date  hereof,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of  right,  and  according 
to  the  laws  and  customs  of  the  United  States,  should  be  done. 
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Form  No.  155. 
Petition  for  Meeting  of  Creditors  to  onsider  Proposed  Compromise. 

(Hagar  and  Alexander's  Bankruptcy  Forms   (2d  Ed.),  No.  115.) 
United  States  District  Court  for  the  District  of 


In  the  Matter  of 


Bankrupt. 


To ,  Esq.,  Keferee  in  Bankruptcy : 

The  petition  of respectfully  shows : 

1.  That  ypur  petitioner  is  the  trustee  herein,  duly  qualifi€d  and  acting. 

2.  That  among  the  assets  coming  into  the  hands  of  your  petitioner  is  a 
certain  claim  consisting  of : • 

against of That  your  petitioner  has  made 

efforts  to  collect  said  claim,  has  presented  same  and  demanded  payment 

thereof.    That  payment  was  refused  hy  the  said on  the 

following  grounds,  to  wit : 


3.  That  after  considerable  negotiation,  your  petitioner  has  succeeded  in 
obtaining  an  offer  of  $ from  said in  full  settle- 
ment of  your  petitioner's  claim  against  him.  That  your  petitioner  has  fully 
investigated  the  claim,  and  verily  believes  that  it  is  to  the  best  interests  of 
this  estate  to  accept  the  amount  offered,  and  petitioner  recommends  a  com- 
promise of  he  claim  upon  the  terms  offered. 

Wherefore,  your  petitioner  pray.s  that  a  meeting  of  creditors  be  called 
upon  ten  days'  notice,  to  consider  a  proposed  compromise  of  the  controversy 
of  the  claim  against ^ 


[Verification.']  Petitioner. 
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Form  No.  156. 

Notice  to  Creditors  of  Special  Meeting. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  116.)" 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


■In  Bankruptcy  No. 


To  the  creditors  of    ._...,  of   ,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt: 

Notice  is  hereby  given  that  on  the day  of  ....  ^ ... , 19 ... , 

at  ....  o'clock,  .  .  M.,  there  will  be  a  meeting  of  the  creditors  of  the  said 

bankrupt,  at ,  in  the of ,  in  said  district,  for  the 

following  purposes : 

{Here  set  forth  stutemerd  of  object  of  meetirig,  as" for  example,  "To  con- 
sider a  proposed  compromise  of  a  controversy  between  the  trustee  herein  and 
concerning on  the  following  terms :  "] 

To  transact  such  other  business  as  may  properly  come  before  said  meeting. 

Dated^ ,  .  .. , ,  19- •  • 


Referee  in  Bankruptcy. 

Form  No.  157. 
Order  Authorizing  Compromise. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [ed  Ed.],  No.  117.) 
United  States  District  Court  for  the   District  of 


In  the  Mattee  of 


Bankrupt 


►  In  Bankruptcy  No. 


Upon  reading  and  filing  the  petition  of .,  trustee  herein,  duly 

verified,  praying  for  authority  to  compromise  a  controversy  with 
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and  all  the  proceedings  heretofore  had  herein,  and  a  meeting  of  creditors 
having  been  duly  held  before  the, referee  herein  on  ten  .days'  notice,  to  consider 

the  proposed  compromise  of  the  controversy  with  the  said , 

and  no  objections  having  been  filed  and  no  one  having  appeared  in  opposi- 
tion thereto, 

Novf,  on  motion  of .,  attorney  for  the  said  trustee,  it  is 

Ordered,  that ,  the  trustee  herein,  be  and  he  hereby  is 

authorized  to  settle  and  compromise  the  controversy  with  . 

of  the  city  of ,  for  the  sum  of  $ ,  and  the  said  trustee 

is  authorized  to  execute  the  necessary  papers  to  carry  out  said  compromise. 
Dated, ., , ,  19. .  . 


Referee  in  Bankruptcy. 

Form  No.  158. 
Petition  for  Review  of  Referee's  Qrder.so 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattek  of 


Bankrupt 


►  In  Bankruptcy  No.  ... 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows: 

That  your  petitioner  is  a  creditor®^  of .........  the  above- 
named  bankrupt,  and  that  his  claim  has  been  allowed  herein. 

That,  on  the  ......  day  of ,  19.  . .,  an  order,  a  copy  of  which 

is  hereto  annexed,  was  made  and  entered  herein. 

That  such  order  was  and  is  erroneous  in  that®^ 


60.  See,    generally,    Section    Thirty-nine,  61.  Or  "  the  trustee  "  or  otherwise,  as  the 

ante.     Consult  also  General  Order  XXVII.       facts  may  be    See  General  Order  XXVII. 
Note    §§    3(10)    and   38-a.      Compare    also  62.  Here   give   the   equivalent  of   an   as- 

Form  No.  80,  and  the  foot-notes  thereto.  signment  of  error  in  an  appeal  in  equity,  or 

a  concise  statement  of  the  error  relied  on. 
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Wherefore,  your  petitioner,  feeling  aggrieved  because  of  such  orde^,  prays 
that  the  same  may  be  reviewed,  as  provided  in  the  bankruptcy  law  of  1898 
and  General  Order  XXVII. 

I>ated, , , ,19... 


Petitioner, 
[Add  verification  as  in  Form  No,  66.J 

Form  No.  159. 
Referee's  Certificate  on,  Review.63 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


^  In  Bankruptcy  No.  . . . 


To  the  Hon. . ,  District  Judge : 

I, ,  the  referee  in  bankruptcy  in  charge  of  this  pro- 
ceeding, do  hereby  certify: 

That,  in  the  course  of  such  proceeding,  an  order,®*  a  copy  of  which  is 
annexed  to  the  petition  hereinafter  referred  to,  was  made  and  entered  on 
the  ....'..  day  of  .  . , ,19 ... 

That,  on  the day  of ;  . ,  19 .  .  . , ,  a 

in  such  proceeding,  feeling  aggrieved  thereat,  filed  a  petition  for  a  review, 
9rhich  was  granted. 

That  a  summary  of  the  evidence  on  which  such  order  was  based  is  as 
fallows :«' '. 

That  the  question  presented  on  this  review  is :®® 


63.  This  form  is  of  more  general  applica-  65.  Here  recite  the  facts  leading  up  to 
tlon  than  Form  No.  56,  which  savors  more  the  order,  perhaps  calling  attention  to  the 
of  the  practice  under  the  law  of  1867.  Con-  pages  of  the  record-book  and  the  documents 
suk,  generally,  Section  Thirty:nine.  See  handed  up.  See  General  Order  XXVII. 
also  General  Order  XXVII.  See  Form  No.  66.  Here  phrase  the  question  involved 
158  for  petition.  into  an   interrogation,  if  possible  limiting 

64.  If  a  question  is  to  be  certified  with^  it  to  a  single  sentence.     See  General  Order 
out  decision,  use  Form  No.  56.  XXVII. 
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I  hand  up  herewith,  for  the  information  of  the  judge,  the  following  papers  ■. 

(1)  The  record-book  of  this  proceeding; 

(2)  The  petition  on  which  this  certificate  is  granted ; 

(3)  All  other  papers  filed  with  me  herein  which  are  pertinent  to  this 
review. 

Dated, , , ,  19.  .  . 

Respectfully  submitted, 


Referee  in  Bankruptcy. 

Form  No.  160. 
Order  Approving  Appointment  of  Trustee.8T 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District 

of  .......  at ,  this day  of ,  19 . . . 

Present : ,  Esq.,  Referee. 


In  the  Mattee  of 


Bankrupt 


►  In  Bankruptcy  No. 


This  being  the  day  appointed  for  the  first  meeting  of  creditors  herein, 
and  due  notice  thereof  having  been  given  as  provided  by  the  bankruptcy  law 

of  1898,  and having  been  appointed  trustee  herein  by  a 

majority  vote  in  number  and  amount  of  claims  of  all  the  creditors  of  said 
bankrupt  previously  allowed  and  present  at  such  meeting,  and  they  having 

fixed  the  amount  of  his  bond  at  $ ;  now,  on  motion  of 

,  Esq.,  attorney  for , 

It  is  ordered: 

That  the  appointment  of .be,  and  the  same  is  hereby, 

approved,**  and  that  he  be  and  become  trustee  herein,  on  filing  a  bond,  with 
sufficient  sureties,  in  $ ,  as  provided  in  section  50-b  of  the  bank- 
ruptcy law  of  1898,  to  be  approved  by  this  court. 


Referee  in  Bankruptcy. 


67.  This  is  a  substitute  for  Forma  Nos.  68.  In   case   approval    is   denied,   change 

22    and    23.      Consult,    generally.    Section  the  recitals  and  the  order,  and  where  a  new 

Forty-four,  as  affected  by  §  2(17)  and  Gen-  meeting  is  necessary,  insert  the  clause  call- 

eral  Order  XIII.     See  also   §§   45,  46,   50,  ing  such  meeting  and  directing  the  giving 

55,  and  56.  of  notice. 


JS'o.'  161.J 


Teustee's  Fiest  Kepokt. 
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Jporm  No.  161. 

Trustee's  First  Report.o9 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


■    r  In  Bankruptcy  No. 


BanJcrupt 


To ,  Esq.,  Eefer.ee  in  Bankrxiptcy : 

Ij ,  the  trustee  in'this  proceeding,  do  hereby  report  as 

follows: 

That,  on  the  ....  day  of ,  19 .  . ,  I  was  appointed  trustee  herein, 

immediately  qualified  by  filing  the  required  bond,  and  have  since  acted  as 
such. 

That,  upon  entering  on  such  duties,  I  prepared  a  complete  inventory  of  all 
the  property  of  such- bankrupt,'"'  which  showed  such  property  to  consist 
as  follows  :^^ 


That  ■'*  I  have  caused  a  certified  copy  of  the  order  approving  such  bond 
and  of  the  adjudication  herein  to  be  filed  for  record  in  the  offices  where 
conveyances  are  recorded  in  the  county  of ,  in  said  district,''^ 

That  the  following  is  a  brief  detailed  statement  of  the  steps  m  such  pro- 
ceeding to  this  date,  not  hereinbefore  mentioned  :''* 


That  I  desire  instruction  as  to  the  following  matters  :'^^. 


69.  Consult,  generally,  Section  Forty- 
seven.  See,  for  penalty  if  report  not  filed. 
General  Order  XVII.  This  report  must  be 
filed  within  one  month  after  the  trustee  is 
appointed.  See  §  47-a(10).  The  form  here 
is  merely  a  suggestion.  Reports  of  this 
kind  differ  greatly  in  each  case. 

70.  If  an  appraisal  has  heen  taken,  it 
should  also  be  referred  to  here,  and  a  sum- 
mary of  it  given. 

71.  State  Ijriefly  the  kind,  location,  value 
of,  and  incumbrances,  if  any,  on  the  prop- 
erty, or  refer  to  the  inventory  or  the  ap- 
praisers' report  on  file. 

80 


72.  Use  this  paragraph  only  where  there 
is  real  estate. 

73.  See  §§  31-e  and  47-e. 

74.  Here  set  out  briefly  the  more  import- 
ant steps  of  the  proceeding  to  the  date  of 
this  report. 

75.  Ask  such  instruction  or  order  as  the 
facts  warrant,  as  to  intervening  in  suits, 
whether  suits  to  set  aside  alleged  prefer- 
ences pr  fraudulent  transfers  shall  be 
brought,  whether  there  shall  be  an  immedi- 
ate sale  of  the  property  or  a  part  of  it, 
etc.,  as  the  facts  of  each  proceeding,  sug- 
gest. 
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That  I  have  on  hand  in  cash  .../....  dollars  ($....),  which  is  deposited 

in  the bank,  the  designated  depository  of  this  court/®  and  that  said 

sum  is  sufficient"  for  a  first  dividend  of  ....  per  cent.  (. . .  .^),  for  the. 
declaration  and  payment  of  which  I  do  hereby  apply. 

Dated,......::, ,'..;....:■..'....,  19.  .  .  " 

Respectfully  submitted, 


yss.: 


•■'     '••••} 

Trustee. 

State  of  

County  of 

City  of 

I, ,  the  'trustee  herein,  do  hereby  make  solemn  oath 

that  the  statements  of  fact  contained  in  the  above  report  are  true,  according 
to  the  best  of  my  knowledgey  information,  andbelief  .<  • 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 .  . 


Form  No.  162. 
Order  Declariiig  and  Orderihg  First  Dividend  Paid.78 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

......  ..,at;.  ......  .,  thjis day  of ,19. . .. 

Present :  .  .  . ,  Esq.,  Eeferee. 


In  the  Matter  of 


Bankrupt  , 


In  Bankruptcy  No. 


Application  having  been  heretofore  made  for  the  declaration  of  a  first 

dividend  of  not  less  than per  cent.  ( .  . .  .  ^)  herein,  on  the  report  of 

,  the  trustee  herein,  and  due  notice  having  been  given 

of  the  proposed  declaration  and  payment  of  such  dividend,  and  no  objections 

76.  Stop  here,  if  there  is  not  enough  on  78.  Consult,    generally,    Sections    Forty- 
hand  for  a  first  dividend.  seven  and  Sixty-five.     See  also  General  Or- 

77.  See    §    65-b,    as    amended   by    act   of  der  XXIX,   and   §§   39-a(l),   58-a(5). 
1903. 


No.  163,] 


Teustee's  Final,  Rbpoet. 
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having  been  made  thereto,  and  it  appearing  from  said  trustee's  report  that 
such  dividend;  will  not  include  more  than  fifty  per  cent.  (.  . .  .^)  of  the 
money  of  the  estate  in  excess  of  the  debts  v^hich  have  priority  not  yet-paid  and 

such  clainas  as  will  probably  be  allbwed;  now,   on  motion  of    

,  Esq.,  attorney  for  such  trustee, 

It  is  ordered:  ,:,  ,  ,  . 

That  a  dividend  of per  cent.  {.  . .  .^)  be,  and  the  same  hereby  is^ 

declared  on  all  claims,  not  entitled  to  priority,  allowed  herein  to  this  date, 
in  accordance  with  a  dividend  sheet  hereto  annexed. 

That  the  said  dividend  be  paid  by  the  trustee  herein  forthwith-^^ 


Referee  in  Bankruptcy. 


Dividend  Sheet. 

No. 

Dr. 

Suni  allowed! 

Cr.'    "''_'""■' 

/ 

Referee  in  Bankruptcy. 

Form  No.  163. 
Trustee's  Final  Sepott  and  Account.so 

In  the -District  Court  of  the  United  States  for  the  : District  of  .  ... 


In  the  Mattes  of 


Bankrupt 


In  Sankrtiptey  Nio. 


To ,  Esq.,  Referee  in  Bankruptcy: 

I, ,  the  trustee  in  this  proceeding,  do  hereby  make  my 

final  report  and  account  as  follows: 


,  79.  If  debts  entitled  to  priority  have  not 
been  paid,  add  a  paragraph  directing  their 
payment  and  specifying  the  names  of  the 
priority  claimants  and  the  amounts  at 
which  their  claims  have  been  allowed. 


80.  This  form  is  merely  a  suggestioli.  It 
is  impossible  to  give  more  than  a  skeleton 
of  a  repert  which  must  vary  widely  witli 
each  case.  Consult,  generally,  Section 
Forty-seven,     also     General     Order     XVIL 
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That,  on  the   day  of  .........  19 .  .  .,  I  was  appointed  trustee 

herein,  immediately  qualified  by  filing  the  required  bond,  and  have  since 
acted  as  such.  ■         , 

That  I  have  previously  filed  reports  herein  iinder  dates  of  the  ......  day 

of ,  19 .  .  . ,  and  the day  of  .  .  .  ......  19 ..  . 

That  the  following  is  a  brjef  detailed  statement  of  the  steps  in  this 
proceeding  since  the  date  of  ray  last  report:*^ 


That  the  said  bankrupt's  property  is  now  reduced  to  money,*^  except** 

' ., ,  which  property, 

for  the  following  reasons  ^   

should  be  sold  at  public  auction  at  the  time  of  the  final  meeting  herein. 

That  more  than  three  months  ^^  has  elapsed  since  the  first  dividend  to 
creditors  was  declared,  and  said  estate  is  now  ready"  to  be  closed. 

That  annexed  hereto  is  my  final  account,  duly  verified.*® 

Dated, , ., ,  19..  . 

Respectfully  submitted. 


Trustee, 
Final  Account.87 

\_See  and  use  Form,  No.  49.] 

State  of ,'\ 

County  of . ,  ^  ss. ; 

City  of.. ,J 

I, ,  the ,  trustee  herein,  do  hereby  make  solemn  oath 

that  the  statements  of  fact  contained  in  the  foregoing  report  are  true,  accord- 
ing to  the  best  of  my  knowledge,  information,  and  belief;  also  that  the 
account  thereto  annexed  is  true,  and  contains  entries  of  every  sum  of  money 

This  report  must  be  oiTfile  fifteen  days  be-  84.  Give    reasons    for    a   sale,    specifying 

fore  a  meeting  can  be  held.     Compare  also  whether  there  are  any  offers  and  the  prob- 

Form  No.  161,  and  see  Form  No.  164.     For  able  value,  if  any,  of  such  assets, 

the  account,  see  Form  No.  49.    If  there  are  85.  See  §  65-b,  as  amended  by  the  act  of 

no  assets.  Form  No.  58  should  be  used.  jgQ3 

81.  Here  set  out  briefly  the  more  import-  gg]  g^^   g  ^^.^jg^    ^nd  Form  No.  49. 
ant  steps  of  the  proceeding  smoc  the  last  g^    ^^              ^^..^,^    ^^^^^^    ^^^    \>^\^n<:>,^ 
report,    among    ott^er    tilings,    showing    the  ^,„„.,3  ^„^i         ^o     the     different    dividend 
cash  on  hand  at  that  time   and  the   total  .  /           "                  . 

,  .   .  1   J.  V     i.„  „4.,„„  periods,  so  as  to  permit  the  making  of  the 

of  receipts  and  disbursements  sinc(\  ^  '        j^.  i,„  ,,„ 

82.  If  all  in  the  form  of  cash,  stop  here.  nummary   statement   at   the   end   of   Form 

83.  If     any    property     remains     unsold,  N°'  16". 
specify  it  here. 


No.  }.Q4,] 


FiNAt.  Obdeb  of  Disteibution. 
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received  by  me  as  such  trustee,  and  that  the  payments  in  such  account  stated 
to  have  b,den  made  by  me  have  been  so  made.^^ 


Subscribed  and  sworn  to  before  me,  this day  of 


19> 


Form  No.  164. 
Final  Order  of  Distribution.89       . 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

,  at  ....;...,  this ■ .   day  of ,  19'. . . 

Present: .,  Esq.,  Referee. 


In  the  Matter  of 


Bankrupt 


^  In  Bankruptcy  Nb.  . . . 


A  final  report  and  account'  having  been  filed  by  . '..'..,  the 

trustee  herein,  and  due  notice  having  been  given  of  said  filing  and  of  a 
final  meeting  of  creditors, to  examilie  a;iid  pass  on  such  account^"  and  of  the 
declaration  and  time  of  pa;yment  of  a  final  dividend  herein,®^  and  no  objection 
having  been  made  to  such  account  or  to  the  declaration  and  payment  of  such 

dividend  f^  now,  on  motion  of .....'...,  Esq.,  attorney  for  the 

trustee  herein. 

It  is  ordered: 

That  the  final  account  of ?-••••>  the  trustee  herein,  be,  and 

the  same  hereby  is,  approved. 

That»^   , .  .■:.. 

Y 

That  the  trustee   disburse  from  the  money  on  hand,   for   expenses   of 
administration,  the  following:^* 


88.  This  oath  is  an  adaptation  of  Form 
No.   50. 

89.  Consult,  generally,  Section'  Forty- 
seven,  and  see  §§  55-f,  58-a(5){6),  63,  64 
and  6S,  and  General  Order  XXIX. 

90.  If  for  a  sale  of  remaining  assets,'  re- 
cite the  fact  here,  and  also  any  other  mat- 
ter included  in  the  notice  for  the  meeting. 


91.  If  the  notice  included  one  for  a  pro- 
posed sale  of  assets  recite  that  fact  here. 

92.  In  case  of  sale,  add :      "  or  to   such 
proposed  sale."  

93.  If  a  sale  was  also  had,  insert,  a  clause 
approving  such  sale  here. 

94.  Here  add  the  items,  something  as  fol- 
lows:    "To ,  for ,$ " 
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which  sums  are  hereby  allowed,  and'  retain  in  his  hands dollars 

($.  .  .  . )  for  his  necessary  expenses  in  making  distribution  hereunder.  ,    ,. 

That  said  trustee  pay  to  'the  following  creditors®^  entitled  to  priority  of- 
payment  the  sums,  severally  set  opposite  their  names,  viz.  :®* 

That  the- attorney's  fee  herein  be dollars  ($....),  which  sum  is 

hereby  allowed;  and  that  it  be  paid  by  said  .trustee  to ' , 

Esq.,    attorney   for   the   bankrupt,    dollars    ($....),    and  ^'^   to 

,  Esq.,  attorney  for  the  petitioning  creditors, 

dollars;  ($;.'.  .  .).  .,.,   .,.;  ;         ,!. 

That®*  said  trustee  pay  to  ....,.., ,  Esq.,  his  attorney  herein, 

dollars   ($.  . .  .),  which  sum  is  hereby  allowed  to  him  for  the 

services  of  such  attorney,  as  a  part  of  the  expenses  of  administration  herein. 

That  ®®  said  trustee  pay  the  previoixs  dividend  of per  cent.  (  .  .  .  .^) 

to  the  following  creditors,  entitled  thereto : ......'..... 

That,  from  the  [balsjnce  remaining  on  hand,  said  trustee  retain  his.  com- 
missions, which  are  hereby  fixed  at  the  maximum  amount  specified  in  §  48 

of  the  bankruptcy  law  of  1898,  as  amended,  viz. : dollars  ($....), 

and  pay  to  the  undersigned  referee  his  commissions  and  claim  fees  as  fixed 

by  §  40  of  said  law,  as  amended,  viz. : dollars'  ($ .  .  .  . ). 

.That  the  balanc-e  then  remaining,  viz.:   the  sum  of dollars 

($....),  be  disbursfid  in  a  final  .dividend  of per  cent.  ( .  . .  .^),  which 

is  hereby  declared  ,andjoi;dere'd  paid  forthwith,  to  the  creditors  whose  claims 
are  approved  herein  and  on  the  amount  as  appears  on  the  dividend  sheet 
hereto  annexpd.         .         i  h    .     .  ,        .       . 

That,  on  the  coming  in  of  vouchers  for  the  payments  herein  ordered,  the 
trustee  and  the  sureties  on  his  bond  be,  and  they  are  hereby,  discharged. 

That  the  annexed  summary  statement  be  sent  or  delivered  to  each  creditor 
vs^hen  said  dividend  is  paid  to  him.^ 


Referee  in  Bankruptcy: 

The  items  are  usually  the  expenses  of  giv-  97.  Use  only  in  involuntary  cases. 

ing   notice   of   the   meeting,   stenographer's  98.  Use  only  where  the  trustee  has  found 

fees,  or  the  filing  fees  and  expenses  of  pe-  it  necessary   to  employ   and_  has  employed 

titioning    creditors    in    involuntary    cases.  an  attorney. 

See  §  62,  and  compare  §  64-b(3).           :'  99.  Use    only    when    claims    have    been 

95.  See  §  64-b(4)  (5).  proven  since  the  first  dividend,  setting  out 

96.  Here  set  out  the  names  of  priority  (1)  name,  (2)  amount  of  claim  proven, 
creditors  whose  claims  have  been  allowed  and  (3)  amount  of  dividend  in  a  schedule 
and  not  previously  paid,  with  the  amounts  in  the  body  of  the  form,  similar  to  the  divi- 
to  which  they  liave  been  found  entitled  in  dend  sheet  at  the  end  of  this  form. 

a  schedule  in  the  body  of  the  form,  similar  1.  This  is  not  required,  but  is  suggested 

to  that  in  Form  No.  19.  as  a  safe  and  courteous  practice. 
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Dividend  Sheet. 

\_8ee'For')W"No.  1^2^  and  copy  in  same  matter.] 

■   11'                             Summary  Statement. 
Total  cash  collected  by  trustee $ 


Disbursed  prior  to  or  at  time  of  first  dividend : 

For  . .' 

For  priority  claims 

For  first  dividend  of ..^ 


Total 


Balance  on  hand  after  first  dividend .  . .  . 
Cash  collected  since,  as  per  final  account . 


Total  cash  for  distribution  on  final'  report . 


Disbursed  as  foUbws : 

For , 

For  expenses  of  administration 

For  priority  claims 

For  attorney's  fee,  under  §  64-b  (3) 

For  legal  services  to  trustee .,;...'. 

For  first  dividend  of .^  to  creditors  whose 

claims  had  not  then  been  allovifed 

For  trustee's  commissions 

For  referee's  commissions  and  fees. 

For  final  dividend 
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Trustee's  Combined  Dividend  Chpck  and  Receipt.2 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


>-  In  Bankruptcy  No.   . . . 


Bankrupt 


J  No 

■ ,......,....,...,• ,19... 

The National  Bank  of 


Pay  to  the  order  of .... , -  .  dollars,  being  a 

dividend  of per  cent.   (.....  ^)  on claim  allowed  in  the 

proceeding  of ,  a  bankrupt,  by  order  dated . , 

,19... 


Countersigned,  Trustee. 

) 

Beferee  in  Bankruptcy. 

Receipt. 
(Do  not  detach.    If  detached,  the  check  will  not  be  honored.) 
$ ".  ..  No 

) ) ) ,  19  .  .  . 

Received  of ,  the  trustee  -of ,  a 

bankrupt,  being  in  full  of  the    dividend  of    p§r  cent.' 

( .  .  .  .^)  on claim  allowed  in  the  proceeding  of  such  bankrupt,  by 

order  dated ,  19 .  .  . 


(Creditor's  Signature.) 


2.  This  form  is  of  course  merely  a  sug-       tion  Forty-seven.     See  also  §  65  and  Gen- 
gestion  to  trustees  who  wish  to  do  their       eral  Order  XXIX. 
work  thoroughly.     Compare,  generally,  Sec- 


No.  166.1 


Ceetipicate  of  Fees  Payabi.e. 
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Form  No.  166. 
Referee's  Certificate  of  Fees  Payable.3 
In  the  District  Court  of  the  United  States  for  the  .  .  .  . 


District  of 


In  the  Mattek  of  Fees  in  Peoceedings 
IN  Bankruptcy  Refeeeed  to 


Referee  in  Bankruptcy. 


To ;.  ,  .,  Clerk  of  the  United  States  District  Court,  for  the 

District  of : 

I, ,  the  referee  in  bankruptcy  to  whom  the  proceedings 

in  bankruptcy  hereinafter  mentioned  were  referred  do  hereby  certify  that 
the  following  cases  are  closed  and  the  fees  now  payable  as  follows : 

To  trustees : 


No.  case. 

Name  of  bankrupt. 

Name  of  trustee. 

To  bankrupts  (no  trustee  having  been  appointed)  : 

No.  case. 

Name  of  bankrupt. 

To  the  referee : 

No.  case. 

Name  of  bankrupt. 

■ 

Dated, , , ,  19 . 


Referee  in  Bwnkrwptcy. 


8.  Consult,  generally,   Section   Fifty-one.   See  also  §§40  and  48,  as  amende^  by  the 
art  of  1903 ;  ajso  General  Orders  XXtX  and  XXXV. 
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Form  No.  167. 

Bond  of  Trustee,  with  Justification  of  Sureties.* 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


^  In  Bankruptcy  No.  . . . 


Bankrupt  . 


Know  all  men  by  these  presents :     That  we, ,  of  the 

of ,  in  said  district,  as  principal,  and , 

and ,  both  of  the of ,  in  said  district, 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  America 

in  the  sum  of  ® dollars  ($....),  in  lawful  money  of  the  United 

States,  to  be  paid  to  the  United  States,  for  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves  and  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  19 . . . 

The  condition  of  this  obligation  is  such  that : 

Whereas  the  above-named was,  on  the day  of 

,  19 ... ,  duly  adjudicated  a  bankrupt  herein,  and  on  the 

day  of ,  19 .  .  . ,  the  above-named was  appointed 

trustee   in   said  proceeding   in   bankruptcy,    and   he,   the   said    

,  has  accepted  said  trust,  with  all  the  duties  and  obligations  per- 
taining thereunto ; 

'Now,  therefore,  if  the  said .',  trustee  as  aforesaid,  shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform  all  his  official  duties  as  such  trustee, 
then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

[I"    s.] 

[I"  s.] 

[l.    8.]   . 

Signed,  sealed,  and  delivered,  in  the  presence  of 


4.  Consult,  generally,  Section  Fifty.     See      tion;    note    §    50-d-f.     This   bond    can   be 
also  Form  No.  25,  for  which  this  is  a  sub-       adapted  to  that  required  of  a  receiver, 
■titute,  the  former  containing  no  justiflca-  5.  See  §  50-c. 


^o.   168.] 


AppEoyAL  OB  Trustee's  Bond. 
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State  op   

County  of 

City  of 

O^  this   day  of   ,  19. . .,  the  abovfe-named   

• >  and   ,  and ,  appeared 

before  me,  and  severally  acknowledged  the  execution  of  the  foregoing  bond.® 


State  of   

County  of 

City  of   

•  and .J  respectively,  the  sureties  in 

the  foregoing  boiid,  being  each  severally  duly  sworn,  deposes  and  says  that 

he  i^  a  resident  of  and  a holder  within  the of , 

in  said  district,  and  is  worth  in  property,  at  its  actual  value, dollars^ 

($ )  over  all  the  debts  and  liabilities' which  he  owes  or  has  incurred, 

and  oxclusive  of  property  exempt  by  law  from  levy  and  sale  under-  an 
execution. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 .  .  . 


Farm  No.  168. 
Order  AJjproving  Trustee's  Bond.s 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

' .  .,  at ,  this   day  of ,  19 . . . 

Present : ,  Referee. 


In  the  Matter  of 


.In  Bankruptcy  No. 


Bankrupt  . 


The  petition  for  the  adjudication  of  the  above-named  bankrupt, 

,  having  been  filed  herein  on  the  , day  of ,  19 ... , 


6.  This  is  jiot.  essential,  but  is  thought       ally,  Sections  Twenty-one  and  Fifty.     See 
good  practice.  also .  §  47-c,  added  by  the  amendatory  act 

7.  See   §   50-f.  of  1903,  and  §  70-a. 

8.  For  reasons  for  this,  consult,  gener-         i  >  ; 
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and ,  having  been  appointed  trustee  herein  on  the 

day  of ,  19 .  .  ■ ,,  and  he  having  given  a  bond  for  the  faithful  per- 
formance of  his  official  duties  in  the  amount  of dollars  ($...-..  ^), 

as  provided  by  the  order  appointing  him ;  now,  on  motion  of  - 

.,  Esq.,  attorney'for ,  <    , 

It  is  ordered: 

That  said  bond  be,  and  the  same  is  hereby,  approved. 


"  Referee  in  Bankruptcy. 

Form  No.  169. 
Certificate  of  Bfeferee  as  to  Falsity  of  Pauper  Af&davit.s 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


Iisr  THE  Mattbk  of 


Bankrupt 


:-In  Bankruptcy  Ko. 


I, ,  referee  in  bankruptcy  in  charge  of  the  above- 
entitled  proceeding,  do  hereby  certify : 

That  I  have  reason  to  believe  that  .the  pauper  affidavit  filed  herein  by 
the  above-named  bankrupt,  as  provided  in  §  51  (2)  of  the  bankruptcy  law 

of  1898,  is  false ;  and  I  do,  therefore,  set  the day  of  . ,  19 .  .  . , 

at  .  .  M.,  as  the  time  and ,  in  the of ,  in  said 

district,  as  the  place,  when  said  bankrupt  shall  be  examined  as  to  the  truth 
of  such  affidavit. 

Dated, , , , ,  19 .  .  . 


Referee  in  Bankruptcy. 

To ,  bankrupt : 

You  are  hereby  ordered  to  appear  before  the  undersigned,  for  examination, 
at  the  time  and  place  specified  in  the  above  certificate. 
Dated, ,   .■•... ,  19- •• 


Referee  in  Bankruptcy. 
9.  Consult,   generally,   Section   Fifty-one,   and   compare  General   Order  XXXV (4). 


No.   170. J  Olausks  for  Fboop's  oi''  Debt.  14:21 

Form  No.  170. 

Special  Clauses  for  Proofs  of  Debt.io 

[To  conform  to  General  Order  XXI.] 

1.  Insert  at  the  end  of  all  proofs  of  debt,  not  resting  on  a  note  or  judg- 
ment, the  following  averment : 

"  That  no  note  has  been  received  for  such  debt^^  (except ) 

nor  has  any  judgment  been  rendered  thereon^^  (except )." 

2.  Insert,  after  the  statement  of  the  "  consideration  "  in  all  proofs  of  debt 
resting  on  open  account,  the  following  averment : 

"  That  the  said  debt  became  due  (or  will  become  due)  on  the 

day  of ,19..." 

3.  Insert  also,  in  the  same  place,  in  all  proofs  of  debt  resting  on  open 
account,  where  the  items  of  account  mature  at  diffeirent  dates,  the  following 
averment : 

"  That  the  average  due  date  of  said  debt  is  the     day  of , 

19..."  , 

4.  Insert  m  all  proofs  of  debt  by  a  corporation  (Form  ISTo.  33)  which  are 
not  sworn  to  by  the  treasurer,  after  the  words  "  authorized  to  malse  this 
proof,"  the  following  averment : 

"  That  the  same  is  not  made  by  the  treasurer  of  such  corporation,  for 

the  reason  that^* ,  and  that  the  aiEant  is  an  oificer 

of  such  corporation  and  his  duties  most  nearly  correspond  to  those  of 
treasurer." 

5.  In  all  proofs  of  debt  where  the  claim  was  assigned'  after  the  petition  in 
bankruptcy,  but  before  proof,  add  at  the  end  of  the  proof,  the  following 
averment : 

"  That,  at  the  time  these  proceedings  in  bankruptcy  were  begun,  such 

debt  was  owned  by of :....;  that 

since  then,  by  an  instrument  in  writing,  hereto  aniiexed,  such  debt  has 
been  assigned  to  the  affiant ;  and  that  annexed  hereto  is  a  deposition  by 
said •  •,  as  provided  by  General  Order  XXI  (2)." 

10.  See,  generally,  Section  Fifty-seven,  on  the  judgment,  attaching  a  transcript,  and 
ante,'  and  General  Order  XXI.  See  also  specifying  how  much  of  the  costs,  if  any, 
Forms  Kos.  31,  32,  33,  34,  35,  36,  37,  38,  were  earned  before  the  petition  in  bank- 
and  39;  also  Forms  Nos.  171  and  173.  rpptcy  was  filed;  see  §  63-a(2)  (3). 

11.  If  so,  prove  on  the  note,  or  surrender  13.  Here  give  the  reason  wh;^  the  proof  is 
it  and  prove  on  the  debt,  adding  an  explana-  not  made  by  the  treasurer,  as'  absence,  ill- 
tion  here.  ness,  etc. 

12.  If  a  judgment  has  been  entered,  prove 
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[No.  171: 


Form  No.  171. 
Petition  for  Reconsideration  and  Rejection  of  CIaim.14 

In  the  District  Court  of  the  United  States  for  the District  of 


Iw  THE  Matter  of 


Bankrupt  . 


>■  In  Bankruptcy. 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows: 

That  he  is  the  trustee  herein.-'^ 

That  the  proof  of  debt  of • ,  of ,   , 

claiming  to  be  a  creditor  of  the  said .........  was  filed  herein 

on  the day  of ,  19 .  .  . ,  and,  on  the day  of , 

19 ... ,  duly  allowed., 

That  the  same  should  not  have  been  allowed  for  the  following  reasons  :^* 

That  the   attorney  of  said  claimant   is    ,   Esq.,   of 


That  no  previous  application  has  been  made  A,o  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  that  the  said  proof  of  debt  may  be 
reconsidered  and  rejected." 


Petitioner. 


\_Add  verification  as  in  Form  No.  66.] 


14.  Consult,  generally,  Section  Fifty- 
seven  and  General  Order  XXI  ( 6 )  ;  and  see 
Forms  Noa.  J72,  38,  and  39. 

15.  A  creditor  may  make  this  petition; 
if  so,  he  should  show  the  allowance  of  his 
claim. 

16.  As,  for  instance,  because  technically 
imperfect,   or   not   in   accordance  with  the 

■general  orders,  or  secured,  or  the  claimant 
preferred  and  his  preference  not  surren- 
dered or  want  of  consideration,  or  many 
other  reasons.  The  reasons  should  be  set 
forth  as  in  a  pleading,  so  that  the  claim- 


ant may  have  proper  notice  of  the  issue 
he  must  meet. 

Neither  the  bankrupt  act  nor  the  gen- 
eral orders  require  the  petitioner  to  aver 
facts  which,  if  proved,  would  defeat  the 
claim.  It  is  only  necessary  to  aver  facts 
which,  if  true,  are  a  sufficient  cause  for  the 
re-examination  of  the  claim.  In  re  Watkin- 
son  &  Co.  (D.  C,  Pa.),  12  Am.  B.  E.  370, 
130  Fed.  218. 

17.  This  form  can  be  adapted  to  a  case 
where  the  application  is  to  reduce  but  not 
reject  in  toto. 
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Fonn  No.  172. 

Notice  of  Petition  for  Reconsideration  and  Rejection  of  Claim.is 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


Bankrupt  . 


In  Bankruptcy  No. 


To  . ,  a  creditor,  and  •  ■  • ,  Esq.,  his  attorney : 

You  will  please  take  notice  that ,  the  trustee  herein,^® 

has  filed  a  petition  asking  that  your  claim  against .  . ,  the 

above-named  bankrupt,  be  reconsidered  and  rejected,^"  and  that  a  hearing 

will  be  had  on  such  petition  at ,  in  the  ......  of ,  in  said 

district,  on  the day  of ,  19 .  .  . ,  at  .  .  .  .  o'clock,  . .  m. 

Dated, , , ,  19.  .  . 


Referee  in  Bankruptcy. 

Form  No.  173. 

Proof  of  Secured  Debt. 

(Hagar  and  Alexander's  Bankruptcy   Forms,  No.   130.) 

In  the  District  Cx)urt  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


At ,  in  said district  of , 

on  the day  of ,  A.  D.  19 .  .  . ,  came of 

,  in  the  county  of ,  State  of in  said 

district  of    and  made  oath,   and  says  that  the  said    

18.  Consult,     generally.     Section     Fifty-  19.  If  made  by  a  creditor,  change  to  fit 

seven.     See,    for    practice.    General    Order  the  fact. 

XXI (6).     If  claim  is  rejected,  the  proper  20.  Or  "reduced  to  $ "    It  may  be 

order     is     suggested    by     Form    No.     39 ;  suggested  that  a  copy  of  the  petition  should 

if  merely  redueej,  by  Form  No.  ^38.  be  mailed  with  this  notice. 
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:  -     —  ^- 

,  the  person  by  (or  against)  whom  a  petifion  for  adjudication  of 

bankruptcy  has  been  filed,  ....  at  and  before  the  filing  of  said  petition,  and 

still  ....  justly  and  truly  indebted  to  said  deponent  in  the  sum  of 

dollars : 

that  the  said  debt  exists  upon 

of  which  a is  hereto  annexed ;  that  the  consideration  of  said  debt 

is  as  follows : 


that  the  said  debt due  on 


the  average  due  date  being 19 ...  ; 

and  that  no  npte  has  been  received  for  the  said  debt  nor  any  judgment 
rendered  thereon  except  as  aforesaid ;  that  no  part  of  said  debt  has  been  paid 
exbept . '.  .  / ' 


that  there  are  no  set-offs  or  counterclaims  to  the  same  except. 

■ J 

that  the  only  securities  held  by  this  deponent  for  said  debt  are  the  following : 


Subscribed  and  sworn  to  before  me,  this  ......  day  of ,  A.  D. 

19- •■ , 

Creditor. 


[^Official  character.] 
Form  No.  174. 

Order  Expunging  or  Reducing  Proof  of  Debt. 

(Hagar  and  Alexander's  Bankruptcy  Forms    [2d  Ed.],  No.  164.) 

United  States  District  Court  for  the   District  of 


IiiT  THE  Matter  of  , 


'In  Bankruptcy  No. 


Bankrupt 


The  trustee  of  the  .estate  of  the  above-named  bankrupt  having  filed  in  the 
ofEce  of  the  referee  a  duly  verified  petition  praying  that  the  proof  of  debt 


No.  1T5.]  Oedek  Allowing  Claim.  1425 

heretofore  filed  herein  by    ,   an,  alleged   creditor   for 

$ ,  be  reconsidered,   rejected  and  expunged    {or  reduced),   and  an^ 

order  having  been  made  herein  that  a  hearing  be  had  thereon  on  the 

day  of ,  19 ... ,  and  due  notice  of  sai^  hearing  having  been  given 

to  said  claimant,  and  to  the  said  trustee,  and  the  said  claimant  having 
appeared  by  counsel  on  said  day,  and  the  evidence  submitted  (or  testimony 
iaving  been  taken  thereon),  now  on  reading  and  filing  the  trustee's  said 

petition  and  after  hearing ,  Esq.,  attorney  for  the  said 

trustee,  in  support  of  said  petition  and ,  Esq.,  in  opposi- 
tion thereto,  it  is 

Ordered,  that  the  prayer  of  said  petition  be  and  the  same  is  hereby 
granted,  and  it  is  further 

Ordered,  that  said  claim  of be  and  it  is  hereby  rejected, 

disallowed  and  expunged  from  the  list  of  claims  upon  the  record  in  this  case. 

{or  that  said  claim  of be  and  it  hereby  is  reduced  to 

$ and  allowed  at  said  amount  upon  the  list  of  claims  herein. ) 

Dated, , , ,  19 . 


Referee  in  Bankruptcy. 

Form  No.  175. 

Order  Allowing  Claim. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  165.) 

United  States  District  Court  for  the   District  of 


In  the  Matter  op 


Bankrupt  . 


In  Bankruptcy  No. 


: . .   having  filed  in  the  office  of  the  referee  a  proof  of 

claim   against,  the    estate   of   the    above-hamed   bankrupt   in   the   sum   of 

$ ,  and  the  said  claim  having  been  objected  to  by  (the  trustee  or 

certain  creditors)  and  the  objections  having  come  on  for  a  hearing- before  me, 

and  testimony  having  been  offered  in  behalf  of in  support  of  the 

said  claim,  and  by  (the  trustee  or  certain  objecting. creditors)  in  opposition 

thereto,  and  due  deliberation  having  been  had,  and  after  hearing 

Esq.,  attorney  for  the  said  claimant,   in  support  of  the  said  claim,   and 
.,  Esq.,  attorney  for  (trustee  or  objecting  creditors),  in  opposition. 

thereto,  it  is 
90 
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[No.  176. 


Ordered,  that  the  said  claim  be  and  the  same  is  hereby  allowed  in  the  sum 

of  $ and  the  objections  thereto  dismissed. 

Dated, , , ,  19.  .. 


Referee  in  Bankruptcy. 


Form  No.  176. 
Notice  of  Final  Meeting.si 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattek  of 


•   y  In  Bankruptcy  No.  . . . 


Bankrupt 


To  the  creditors  .of   .■ ,  of   ,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt : 

Notice  is  hereby  given  that  on  the day  of ,  A.  D.  19 ... , 

at   o'clock,    .  .   M.,'  there  will  be  a  meeting  of  the  creditors  of  the 

above-named  bankrupt  at ,  in  the of ,  in  said 

district,  to  ^^  examine  and  pass  upon  the  final  report  and  account  of 

,  the  trustee  herein,  which  was  filed  in  the  office  of  the  undersigned 

at ,  in  said  district,  on  the day  of ,  19 ... ,  and 

shows  $ on  hand  for  distribution,^^  and  to  transact  such  other  busi- 
ness as  may  properly  come  befdre  such  meeting. 

Dated, , , ,  19.  .  . 


Referee  in  Bankruptcy. 


Attorney  for  the  Trustee. 


21.  Consult,  generally,  Section  Fifty- 
eight.  See  also  §§  47-a(8),  55-f,  and  65. 
Compare  Forms  Nos.  18  and  178.  See  also 
for  notices  given  by  the  clerk,  Forms  Nos. 
53,  57,  98,  108,  138. 

Z%.  The  italics  are  used  only  for  conven- 


ience  of   reference   in   substituting  clauses 
for  other  notices.     See  Form  No.  176. 

23.  When  the  meeting  is  also  for  the  dec- 
laration and  payment  of  a  final  dividend, 
see  Form  No.  179. 
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Form  No.  177: 
Special  Clauses  foi  Notices  to  Creditors.24 

1.  Where  the  notice  is  for  a  hearing  on  an  application  for  a  discharge 
or  composition  (§  58-a  (2)),  or  the  proposed  dismissal  of  the  proceedings 
(§  58-a  (7)),  as  previously  suggested  in  ^Forms  Nos.  98,  108, 'and  138,  the 
order  to  show  cause  should  be  used. 

2.  Where  the  notice  is  for  the  examination  of  the  bankrupt  C§,58-a  (1)), 
at  a  meeting  called  for  that  purpose,  substitute  for  the  words  in  italics  in 
Form  No.  172,  the  words : 

"  To  attend  an  examination  of  the  bankrupt." 
'3.  Where  the  notice  is  for  a  proposed  sale  of  property  (§   58-a   (4)), 
substitute  in  the  same  place  in  Form  No.  172,  the  words: 

'■  To  consider  a  proposed  sale  of  the  following  described  property, 


and  if  objection  to  said  sale  is  not  made,^r,  if  objected  to,  it  is  ordered, 
forthwith  to  attend  the  sale  of  such  propeirty  at  auction  to  the  highest 

bidder,  on  the  following  terms  ■?^ 

1- ......  • , 

subject  to  confirmation  by  the  undersigned,  at  a  continuance  of  such 

meeting,  which,  on  the  conclusion  of  such  sale,  will  be  taken  to , 

in  the    of   ,  in  said  district,  on  the    day  of 

,  19 . .  . ,  at o'clock,  .  .  M." 

4.  Where  the  notice  is  for  the  declaration  and  payment  of  a  dividend 
(§  58-a  (5))  substitute  in  the  same  place  in  Form  No.  172,  the  words: 

"  For  the  purpose  of  declaring  and   directing  the  payment  of   a 

dividend  of  not  less  than per  cent,  upon  all  debts  allowed  prior 

to  or  on  that  date." 
.  6.  Where  the  notice  is  of  the  proposed  compromise  of  a  controversy 
(§  58-a  (6)),  substitute  in  the  same  place  in  Form  No.  172,  the  words: 

"  To  pass  upon  a  proposition  to  compromise  a  controversy  between 

the  trustee  herein  and ,  concerning  ^'' 

by2«    ; " 

6.  Where  the  notice  is  of  a  meeting  of  creditors  for  any  purpose  not 
specifically  indicated  in  §  58-a,  substitute  in  the  same  place  in  Form  No. 
172,  the  words: 


'  For  the  purpose  of 


29 


24.  Consult,  generally,  Section  Fifty-  27.  Here  indicate  the  question  at  issue, 
eight.  See  also  Form  No.  176  and  the  foot-  28.  Here  indicate  the  '  proposed  compro- 
notes  thereto.  mise. 

25.  Here  insert  description  and  give  ap-  29.  Here  describe  briefly  the  purpose  of 
praised  value  and  the  incumbrances,  if  any.  the  meeting. 

2S.  Here   insert  terms  as  to  down  pay- 
ment,  etc. 
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Form  No.  178. 
Combined  Notice  to  Cieditors.30 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Bankrupt 


»In  Bankruptcy  No. 


To  the  creditors  of ;.  ...... .,  of   ,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt : 

Notice  is  hereby  given  that  on  the day  of ,  A.  D.  19 ... , 

at o'clock,  .  .  M.,  there  will  be  a  meeting  of  the  creditors  of  the  said 

bankrupt,  at ,  in  the of . ,  in  said  district,  for  the 

following,  purposes:  .     ■     jii.      ■■  •    ..i. 

I.  To   consider   a   proposed   sale   of   the   following   described   property, 

viz.  :^^ , , 

^nd,  if  objection  to  said  sale  is  not  made,  or,  if  objected  to,  it  is  ordered, 
forthwith  to  attend  a  sale  of  such  property  at  auction  to  the  highest  bidder, 
on  such  terms  as  may  then  be  fixed ; 

II.  To  examine  and  pass  upon  the  final  report  and  account  of  the  trustee, 

which  was  filed  in  the  oifice  of  the  undersigned  at, ,  in  said  district, 

on  the^  ........  day  o£ ,  19 .  .  . ,  and  shows  $ on  hand  for 

distribution:  ■,  ■■,.,.- 

III.  For  the  purpose  of  declaring  and  ordering  paid  a  final  dividend 
herein ;  ;    i .  , 

IV.  To  transact  such  other  business,  as  may  properly  come  before  said 
meeting.  ■     - ,  i 

Notice  ^^  is  alsc  given  that,  unless  proofs  of  debt  are  filed  on  or  before 
the  day  set  for  such  meeting,  the  samq  cannot  share  in  such  dividend. 
Dated, , , ,  19 .  .  . 


Referee  in  Bankruptcy. 

,  Esq., 

Attorney  for  Trustee. 

36.  See,    generally,    Section    Fifty-eight,  praised    value    and    the    incumbrances,    if 

and  the  forms  just  ante,  with  their  foot-  any. 

notes.  32.    This  clause  should  also  be  added  to 

31.  Here  insert  description  and  give  ap-  the  notice  of  the    first  dividend. 


JSTo.  179.] 


Affidavit  of  Publication. 
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Form  No.  179. 
Affidavit  of  Publication  of  Notice.ss 

In  the  District  Court  of  the  United  States  for  the  .  . . , 


District  of 


In  the  Matter  of 


Bankrupt 


>In  Bankruptcy  No. 


.SS. 


\^Attach  slip  here."] 


State  of , 

County  of 

City  of 

. .  . ,  of  the of ,  in  said  district,  being 

duly  sworn,  deposes  and  says,  that  he  is  the  proprietor  ^*  of ,  the 

newspaper  designated  for  the  publication  of  notices  in  bankruptcy  in  the 

■county  of ,  in  said  district ;  and  that  the  notice  to  creditors  in  the 

above-entitled  proceeding,  of  which  the  attached  printed  slip  is  a  copy,  was 
published  in  said  newspaper  on  the day  of ,  19 .  .  . 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . 


33.  See    Section    Fifty-eight,    tmte,    and  note  Form  No.  179. 

34.  Or    "  foreman,"   or   "  clerk,"    as   the  case  may  be. 
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SUPPLEMENTAEY    rOEMS., 


[No.    180. 


Form  No.  180. 
.  AfBdavit  of  Mailing  Notice.ss 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt 


>  In  Bankruptcy  No.  . . 


State  of ,  '^ 

County  of ,    yss.:  {^Attach  notice  here."] 

City  of J 

,  of  the of ,  in  said  district,  being 

duly  sworn,  deposes  and  skys  that,  on  the day  of .  .,  19.  . . 

deponent  mailed' notices  to  creditors,  of  which  the  annexed  printed  notice  is  a 
copy,  one  each  to  the  persons,  copartnerships,  and  corporations  mentioned  in 
the  schedule  of  names  and  addresses  hereto  annexed,  by  depositing  such 
notices  in  sealed,  postpaid  envelopes,*"  in  the  general  post-ofSce  at  the 
of ,  in  the  district  aforesaid. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . 


35.  See  Section  Fifty-eight,  ante  and 
yorm  No.  180.  The  original  notice,  the 
affidavit  of  publication,  and  this  affidavit 
should  be  bundled  together  before  being 
filed. 


86.  Or,  if  the  notice  is  mailed  by  the  ref- 
eree, add  words  indicating  that  an  "  official 
business "  envelope  was  used. 


No.  1.81.J 


Oedee  Appointing  Attoeney. 
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Ponn  No.  181. 
Order  Appointing  Attorney  for  Trustee.ST 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of ,  at ,  this day  of ,  19 . . . 

Present: ,  Esq.,  Eeferee. 


In  the  Mattee  op 


"In  Bankruptcy  No. 


Bankrupt 


Application  having  heen  made  for  the  appointinent  of  an  attorney  for  the 
trustee  herein,  and  it  appearing  that  the  services  of  an  attorney  are  and  will 
be  required,  and  that  the  appointment  hereinafter  made  is  acceptable  to  such 
trustee  f^  now,  dn  motion  of ,  Esq., 

It  is  ordered : 

That . ,  Esq.,  of  the ,.  of ,  in  said  dis- 
trict, be,  and  he  hereby  is,  appointed  attorney  for  the  trustee  herein,^®  his 
compensation  to  be  fixed  and  paid  as  an  expense  of  administration  at  the 
final  meeting  of  creditors. 


Referee  in  Bankruptcy. 


37.  See,   generally.   Section   Sixty-two. 

38.  If  the  choice  has  been  submitted  to 
creditbrs,  here  recite  their  action. 

39.  Or,  "  that ,  the  trustee. 


be  authorized  to  employ   ,  of 

the   ,  of   ,  in  said  district,  as 

his  attorney  herein." 
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Form  No.  182. 
Petition  for  Instruction  as  to  Burdensome  Property.*o 

In  the  District  Court  of  tfce  United  States  f  orthe  ......  District  of 


Iif  THE  Matter  of 


►  In  Bankruptcy  No.  . . . 


Bankrupt 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows: 
That  he  is  the  trustee  herein. 

That    a    portion    of   such   bankrupt's   estate    consists    of   the   following 
property  :*^ - 

That  your  petitioner  has  investigated  the  value  of  such  property  and 
finds  the  same  to  be  worthless,*^  for  the  following  reasons  :** 


That  it  will  be  for  the  benefit  of  said  estate  that  your  petitioner  be 
instructed  to  disclaim  title  to  such  property  and  to  refuse  to  take  the  same 
into  his  possession. 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  disclaim 
title  to  such  property  and  to  refuse  to  take  the  same  into  his  possession. 


Trustee. 
[Add  verification  as  in  Form  No.  66.]  \ 

40.  See    Section    Seventy,    and    compare  42.  Or,    if    actually    burdensome    to    the 
the    forms     immediately    omte.      See    also       bankrupt's  estate,  state  that  fact. 

Forms  Nos.  42,  43,  44,  45,  and  46.  43.  Here   give   the  reasons  on  which  the 

41.  Here  describe  the  property.  order  is  asked,  showing  condition,  incum- 

brances, etc. 
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Form  No.  183. 


Order  on  Petition  as  to  Burdensome  iProperty.« 


At  a  Court  of  Bankrwptcy,  held  in  and  for  the   District 

of ,  a,t ,  this  .'.....  day  of ,  19 .  .  . 

Present :  ...;....   .  .• ,  Esq.,  Refferee. 


In  the  Matter  of 


Bankrupt  . 


J 


►  In  Bankruptcy  No,   . . . 


Application  having  been  made  for  an  order  permitting  the  trustee  herein 
to  disclaim  title  to  certain  worthless  *^  property,  and  to  refuse  to  take  the 
same  into  his  possession,  and  it  appearing  that  sucli  order  should"  be 
granted  ;  now,  on  motion  of  .; .'.  . ,  Esq.,  attorney  for , 

It  is  ordered : 

■  That ,  the  trustee  herein,  be,  a^d  he  hereby  is,  directed 

to  disclaim  title  to  the  following  described  property,  and  to  refuse  to  take 
the  same  into  his  possession,  viz.  ;*® .  , ,  1 ,  ,  j  . ...  .  . 


Referee  in  Bankruptcy. 
,     Form  No,  184. 
Order  Allowing  Trustee  to  Continue  Business. 
(Hagan  and  Alexander's  Bankruptcy  Forms,  No.   163.) 
United  States  District  Court  for  the District  of 


In  the  Matter  of 


Bankrupt 


.In  Bankruptcy  No, 


On  reading  and  filing  "ihe  annexed  petition  of  ......  i ......  the  trustee 

of  the  estate  of  the  above-named  bankrupt,  verified ,  19 .  .  . , 

and  on  motion  of •  •  ■ ,  attorney  for  the  said  trustee^  it  is 


44.  See  Form  No.  183,  and  its  foot-notes. 

45.  Here  describe  the  property. 
4G.  Or  "burdensome." 
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Ordered,  that :,,,.,,  the  said  trustee,  be  and  he  is  hereby 

authorized,  in  his  discretion,  to  continue  the  business  of  the  said  bankrupt, 
for  a  period  of  . ' days  f roin  the  date  of  this  order. 

Dated, ,..';.  I  :^,  v. ..;.,' .i'L  ;;;  19.  .  . 


Referee  in  Bankruptcy. 

Form  No.  185. 

Petition  for  Leave  by  Trustee  to  Sue. 
(Hagar  and  Alexandei^'s  Bankruptcy  Forms  [2d  Ed.],  No.  187.) 

United  States  District  Coiirt,  for  the District  of 


Iw  THE  Matter  of 


>ln  Bankruptcy  No. 


Bankrupt  . 


To  the  United  iStates  District  Court,  for  the District  of : 

The  petition  of respectfully  shows: 

.   1.  That  your  petitioner  is  the  trustee  in  bankruptcy  herein,  duly  qualified 
and  acting. 

2.  That  among  the  assets  coming  into  the  hands  of  your  petitioner  as 

trustee  was  a  certain  contract  dated _.....,  19 .  .  .  with 

That,  as  your  petitioner  is  informed  and  verily  believes,  at  the 

time  of  the  adjudication  herein,  the  bankrupt  had- entered  upon  the  per- 
formance of  said  contract  and  completed  the  same. 

3.  That  the  said   has  been  examined  under  section 

21-a,  in  this  proceeding,  but  denies  that  there  is  any  sum  of  money  coming  to 
the  bankrupt  herein,  on  account  of  said  contract. 

4.  That  the  creditors  herein  hstve  requested  your  petitioner,  as  trustee,  to 

bring  an  action  against for  the  recovery  of  the  moneys 

claimed  to  be  due  this  estate  by  reason  of  said  contract,  and  your  petitioner 

has  been  advised  by  his  counsel, ,  that  he  has  a  good  and 

valid  cause  of  action  against 

.   5.  That  no  previous  application  has  been  made  for  the  order  prayed  for. 
Wherefore,  your  petitioner  prays  for  an  order  authorizing  and  permitting 

him  to  bring  an  action  in  the court  for  the  county  of.  .  .  . 

,  against 


y  Petitioner. 

[Verification.] 
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Form  No.  186. 

-     Order  Authorizing- Trustee  to  Sue. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  188.) 

At  a  stated  term  of  the  United  States  District  Court  for  the 

District  of   ,  held  at  the  United  States  Court  House, 

City  of on  the day  of ,  19 .  . . 

Present :    Hon ,  District  Judge, 


Iir  THE  Mattee  of 


Bankrupt  . 


i-In  Bankruptcy  No. 


Upon  reading  and  filing  the  annexed  petition  of , 

trustee  herein,  duly  verified,  and  upon  motion  of , 

attorney  for  said  trustee,  it  is      -  , 

Ordered,  that ... ..... .  .,  as  trustee  in  bankruptcy  of  the  above- 
named  bankrupt,  be  and  he  hereby  is  authorized  and. permitted  to  bring  an 

action  as  such  trustee  in  bankruptcy,  in  the court  of , 

county,  against ,  upon  the  following 

alleged  cause  of  action :  . .' 

to  recover  any  moneys  which  may  be  due  this  estate  frpm 

■'" '^"''"  D.J. 


143(5  SuppLEMENTAEY  Forms.  ;,;.(  ■     [JSTos.  !l87,  18^. 

Form  No.  187. 
Demand  in  Reclamation. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  311.) 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


Alleged  Bankrupt. 


>In  Bankruptcy  No, 


Sie:—  ' 

Please  take  notice  that  the  undersigned  is  the  owner  of  and  entitled  to  the 
immediate  possession  of  the  following  chattels  which  were  wrongfully  and 
unlawfully  obtained  from  him  by  the  above-named  (alleged)  bankrupt,  and 
that  the  undersigned  demands  the  immediate  return  of  said  property,  to  wit : 

[^Here  seA  forth  property  claimed  in  detail] . 

Dated, 

Tours,  etc., 


. . ., 


Attorney. 


Form  No.  188. 
Petition  to  Reclaim. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  312.) 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  op 


Bankrupt  . 


■In  Bajikruptcy  No. 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  petition  of respectfully  shows  and  alleges : 

First:   (That  your  petitioner  is  a  corporation  duly  organized  under  and 
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existing  under  and  by  virtue  of  the  laws  'of  the  State  of ...:...,  and 

having  an  office  for  the  transaction  of  its  business  in  the  city  of ). 

Second:  That  at  all  the  times  h6i*einafter  mentioned,  the  .■; 

said  bankrupt  was  engaged  in  business  in  the  city  of .'.  .  as  . 

Third:  That  your  petitioner  is  the  owner  and  entitled  to  the  immediate 
possession  of  the  property  set  forth  in  schedule  "  A  "  hereto  annexed,  and 

made  a  part  hereof,  and  that  the  value  of  said  property  is 

($ )  dolMi-s. 

'     Foui?th:  That' your  petitioner  further  alleges  upon  information  and  belief, 

that  heretofore  and  on  or  about  the day  of  ■ .  .  . ,  19 ... ,  an 

involuntary  petition  in  bankruptcy  was  filed  in  the  office  of  the  clerk  of  this 

court,  by  three  creditors  df  above  bankrupt,  praying  that  the  said 

be  adjudged  an  involuntaty  bankrupt,  and  that  thereafter  .  .".' . ,  Esq., 

was  duly  appointed  as  temporary  receiver  in  bankruptcy  of  the  said  ...... 

,.....,  and  that  pursuant  to  the  order  of  his  appointment,  he  did  take 

possession  of  and  continues  to  hold  the  property  mentioned  and  described  in 
the  schedule  hereto  annexed  and  made  a  part  hereof,  marked  exhibit  "  A," 
and  that  the  said  property  is  in  the  original  piece  in  which  it  was  delivered 

by  your  petitioner  to  the  said  ..............  (That  on  the day  of 

,  19 . .  .,  the  said was  duly  adjudicated  a 

bankrupt). 

-    Fiflii:  That  heretofore  and  before  the  commencement  of  this  proceeding, 

due  demand  was  made  by  your  petitioner  upon  the  said ,.......,  Esq., 

receiver,  that  he  deliver  possession  of  the  said  goods,  wares  and  merchandise 
in  said  schedule  "-A  "  mentioned  to  your  petitioner,'  but  that  said  demand  has 
been  refused. 

Sixth :  That  heretofore  and  at  various  times  between  the day  of 

and  the day  of ,  both  dates  inclusive,  said 

,  upon  false  and  fraudulent  representations,   induced  your 

petitioner  to  sell  axfd  deliver  to  him  the  said  goods,  wares  and  merchandise 
mentioned  and  described  in  said  schedule  "  A  "  hereto  annexed,  and  the  said 

wrongfully,  fraudulently  and  with  intent  to  defraud 

your  petitioner  and  knowing  that  your  petitioner  relied  upon  the  truth  of  the 
representations  so  made,  procured  the  said  property  to  be  delivered  to  his 
custody. 

Seventh :  That  at  the  time  that  the  said  goods  were  so  delivered  to  the  said 

by  your  petitioner  as  aforesaid,  and  at  the  time  that  the 

said  false  and  fraudulent  representations  were  made  as  aforesaid,  the  said 

was'  insolvent  and  unable  to  pay  his  debts  in  full  to  his 

knowledge,  and  made  false  and  fraudulent  re'presentations  with  Intenjt  td 
cheat  and  defraud  your  petitioner,  and  so  knowing  his  insolTency  as  afore- 
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5 ■ ^ : " 

iSaid,  induced  your  petitioner  to  sell  and  deliver  ;the;  said,;  merchandise  as 
aforesaid  with  the  intent  and  design  iiotto  pay  therefor  when  the,  term,  of 
credit  upon  which;  the  same  had  been  sold  should  have;  expired. 

Eighth :  Your  petitioner  further  alleges  ;that ,  the  f alsie  .  and  fraudulent 
representations,  the  truth  of  which  he  reHed  upon,,  and  which  induced  hini.  to 
sell  and  deliyer  the. said  merchandise  bs  'aforesaid,  are  as  follows,  to:  wit.j ; 

That  heretofore, and  on  or  aboiit  the  .  .  .,,•  ■  day  of  .  . i...  i,,.,,>19.  .  ., 

the  said    ,  .    did  niake,  sign  and  deliver  a  written;  st^,t?nient,  of 

his -financial  condition  to in  the  city,  of ; , 

wherein  .he^  did  state  that  he  had  :oierqhand!ise  on  hand  on  the ;  .  day  of 

to  the  value  of  $ ;  outstanding  accounts  of  $ ; 

fixtures  of  the  value  of  $. ..  .■>.  .  .  ;  and  cash, on  hand  and; in  bank  of  $.  .  .    .  .  ., 

or  a  total  of  assets  of  $ .  ......   and  did  further  states  that  his  liabilities 

amounted  to  the  sum  of  $,......  .and;  that  ,he  _was;  wotth  over  and:  above 

all  his  debts  and  liabilities  the  sum  pf  $.  . ......        .,,  ,        ,,,:iii!    .  ,.  -■ 

Ninth:  That  your  petitioner  obtained, the,  said  statei^ent  previous  to  the 
sale  and  delivery  of  the  said  merchandise  in  said  schedule  "  A  "  mentioned ; 

and  as  your  petitioner  is  informed  and  does  verily  believe,  the  said 

did  deliver  the  said  signed  statement  as  aforesaid  to  petitioner  for,  the  purpose 
of  obtaining  credit,  and  that  your  petitioner  relied ,  upon  the ,  truth  of  the 
representations  therein  contained.  l 

Tenth:  Upon  information  and  belief,  that  the  aforesaid  representations 

were  false  and  untrue,  in  that, the  said  : ,.  .  did  not  have- on  the 

......  day  of i  ...... ,  the  assets  as  heretofore  alleged  and  stated  by 

him  in  said  statement,  of  the  total  value  of  $ ,  and' owed  in  liabilities 

a  sum  in  excess  of  the  liabilities  as  hereinabove  alleged  and  by  him  in  said 

stateipent  specified  of  $ ,  and  that  the  said   did 

not  have  a  surplus  over  and  above  all  of  his  debts  and  liabilities  of  the  sum 
■of  $ 

Eleventh:  That  the  said  goods  had  not  been  taken  by  virtue  of  a  warrant 
against  your  petitioner  for  the  collection  of  any  tax,  .assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  United  States,  and  that  they  have  not  been 
seized  by.  virtue  of  an  execution  or  warrant  of  attachment  from  or  through 
whom  your  petitioner  has  derived  title  to  the  said  chattels. 

,     Wherefore,  your  petitioner  does  respectfijlly  pray  that  the  said , 

Esq.,  as  said  temporary,  receiver  herein,  be  directed  to  deliver  to  your  peti- 
tioner the  said  property  in  said  schedule  "  A  "  mentioned  and  described,  upon 
your  petitioner  filing  in  the  office  of  the  clerk  of  this  court  a  bond  in  double 
the  value  of  said  property  to  be  returned  to  him  conditioned  that  in  the  event 
your  petitioner  fails  to  establish  his  right,  title'  and  interest  in  and  to  the  said 
property,  that  then,  and  in  that  event,  your  petitioner  will  repay  to  the  said 
receiver,  or  trustee  hereinafter  to  be  elected,  the  value  of  the  said  property  so 
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to  be  delivered  to  him, and  all  coats  and  expenses,  and  your  petitioners  have 
such  other  and  fujrjJier,  relief,  as  to  this  honorable  court  may  seem  just  and 
proper. 

Dated, , , ,  .. ,19... 


Petitioner. 


Solicitors  for  Petitioner, 
Address, 

[^Verificatioh.] 

(Schedule  "  A  "  annexed.) 

Form  No.  189. 
Answer  in  Keclamation, 
(Hagar  and  Alexander's  Bankruptcy  Forms. [2d  Ed.],  No.  315.) 
United  States  District  Court,  for  the District  of  . , 


In    the    JldliTTEK    OF 


""In  Bankruptcy  Nio. 


Bankrupt  . 


.  as  receiver  in  bankruptcy  of  the  estate  of  the  above- 
named  bankrupt,  answering  the  petition  of  the  claimant  herein,  shows  and 
alleges,  upon  information  and  belief: 

1.  Admits  the  allegations  of  plaintiff's  petition  numbered , , 

, ,  and  .  ....... 

2.  The  receiver  further  answering  the  said  petition  denies  that  he  has 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  allegations, of 

paragraph  numbered and of  said  petition,  and  therefore  denies 

same. 

3.  The  receiver  further  answering  the  said  petition,  denies  the  allega- 
tions of  paragraph of  said  petition. 

4.  The  receiver  denies  the  allegations  of  paragraph ,  but  admits 

that  a  letter,  dated .  . .  ; ,  from  the  attorneys  for  the  petitioner 

herein  and  written  after  the  filing  of  th^  petition  of  bankruptcy  herein  and 
containing  an  alleged  demand  was  received  by  the  bankrupt  herein. 
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5.  The  receiver  further  answering  the  said  complaint  iadmits  that  a  certain 
portion  of  the  property  claimed  by  the  petitioner  has  come  into  the  hands 
of  the  receiver  as  a  part  of  the  assets  belonging  to  this  estate. 

The  receiver  further  answering  said  petition  and  as  a  further  and  sep&rate 
defense  (or  counterclaim)  thereto  alleges: 

IHere  set  forth  specifically  defense  or  counterclaim.] 

Wherefore,  the  receiver  demands  judgment  dismissing  the  petition  of  the 
claimant  herein,  with  costs. 


As  Beceiver  in  Bankruptcy  of 
[Address.] 


Attorney  for  Eeceiner,   '  ;};    . , 
[^Verification.] 
[Trustee  after  appointment  is  projper  persbh  to  answer  and  defend.] 

Form  No.  190. 
Petition  for  Sale  under  General  Order  XVIII  (2)  .47 

In  the  District  Court  of  the  United  States  for  the District  of  . , 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 
That  he  is  the  trustee  herein. 

That    a   portion   of   such   bankrupt's    estate    consists    of    the    following 
property  ;** 


47.  See  Section  Seventy  and  General  Or-  the   same  general   order.     See   also  Forma 

der  XVIII (3).     Though  such  sales  are  of  43,  43,  44,  45,  46,  182,  183.  191,  and  193. 

doubtful  validity,  they  are  common.     This  48.  Here   insert  description  of  property, 

form  can  he  adapted  to  a  sale  of  personal  giving  its  location,  appraised  value,  the  in- 

property,   or   one   at  public   auction   under  cumbrances,  if  any,  etc; 
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That  it  will  be  to  the  advantage  of  ,the  estate  that  such  property  be  sold 
forthwith,  for  the  following  reasons  :** 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  sell  said 
property  in  the  way  and  on  the  terms  above  specified. 

•  •  •  • ; 

[^Verification  same  as  in  Form  No.  66.]  Trustee. 

Form  No.  191. 
Order  for  Sale  under  General  Order  XVI1I(2).50 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of ,  at  ........ ,  this  ......  day  of  ........ ,  19 . .  . 

Present: ,  Esq.,  Referee. 


In  the  Matter  of 


Bankrupt 


>.  In  Bankruptcy  No.  . . . 


Application  having  been  made  by  the  trustee  herein  for  an  order  per- 
mitting such  trustee  to  sell  the  following  property  ^^ . 

on  the  terms  hereinafter  mentioned,  and  it  appearing  that  good  cause  for  such 

sale  has  been  shown ;  now,  on  motion  of Esq.,  attorney 

for  the  trustee, 

It  is  ordered : 

That ,   th(3   trustee   herein,   be,    and   he  hereby   is, 

authorized  to  sell  the  projperty  above  specified  to   .,  on 

receipt  from  him  of dollars  ($....")  in  cash.^^ 


Referee  in  Bankruptcy. 

49.  Here    give    the    reasons,    as,    for    in-  51.  Here  copy  the  description  of  the  prop- 
stance,  a  casli  offer  of  75  per  cent,  of  the  ap-  erty  from  the  petition. 

praised  value,  giving  name  of  person  mak-  52.  Or,    as    the    terms    may    be,    usually 

ing  the  offer,  etc.,  or  the  necessity  of  va-  adding  a  clause   directing  the   transfer   of 

eating  the  premises  in  which  the  property  title    by    an    instrument   transferring   only 

is,  or  any  of  the  numerous  reasons .  which  the  trustee's  right,  title,  and  interest,  and 

require  prompt  action  on  sales  of  a  bank-  in  no  way  amounting  to  a  warranty.     See 

rupfs  assets.  Form  No.   193. 

50.  See  foot-riote  44  to  Form  No.  190,  and 
the  references  therein. 
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P&rm  Wo.  192. 
Petition  to  Confirm  Sale. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed. J,  No.- 251. 
United  States  District  Court,  for  the District  of  , 

— \ 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


To  the  Hon ,  District  Judge : 

The  petition  of respectfully  shows : 

That  your  petitioner  is  the  temporary  receiver  herein,  duly  qualified  and 
acting. 

That  on ,  19 .  .  . ,  hy  order  of  this  court,  the  property  and 

effects  of  the  said  bankrupt  at ,  at.,  city  of 

J  consisting  of ,  were  offered  for  sale  at 

public  auction. 

That  the  same  was  offered  in  bulk  at  the  beginning  of  such  sale  and  a  bid 

of  $ was  made  for  the  same,  and  that  the  goods  were  then  offered 

for  sale  in  separate  lots  according  to  catalogue,  and  realized  the  sum  of 
$ or  more  than  the  bid  in  bulk. 

That  the  said  sum  of  $ realized,  is  below  75  per  cent,  of  the 

appraised  value  of  the  property,  which  is  $  . ,  and  in  order  to  deliver 

saiH  property  to  the  purchasers,  it  is  necessary  for  your  petitioner  to  procure 
an  order  confirming  said  sale. 

Your  petitioner  is  of  the  opinion  and  verily  believes  that  a  larger  sum  than 
as  above  stated  cannot  be  obtained,  as  the  sale  was  largely  attended  and 
fairly,  conducted,  and  advises  that  the  said  goods  be  delivered  to  the  respective 
bidders,  for  the  reason  that  said  merchandise  will  rapidly  deteriorate  in  value, 
and  the  expense  attendant  upon  storing  the  goods  for  a  longer  time,  or  of  a 
resale,  would  be  considerable,  and  unlikely  to  produce  better  results,  and 
petitioner  verily  believes  that  the  sale  should  be  confirmed. 

Wherefore,  your  petitioner  respectfully  prays  that  an  order  be  made  con- 
firming the  said  sale,  and  authorizing  him  to  deliver  the  said  merchandise 
as  sold  in  lots  to  the  respective  highest  bidders  therefor  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  proper. 


Petitioner. 

{Verification.'] 


No.  193.J 


Ordek  Confirming  ISale. 
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Form  No.  193. 
Order  Confirming  Sale,  after  Notice  to  Creditors.ss 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of ,  at ,  this day  of ,  19 .  . . 

Present : ,  Esq.,  Eeferee. 


In  the  Matter  of 


►  In  Bankruptcy  No. 


Bankrupt  . 


Application  having  been  made  by  the  trustee  herein  for  the  sale  of  the 

following  property,^    

and  a  notice  of  proposed  sale  having  been  given  thereon,  as  provided  by 
§  58-a  (4)  of  the  bankruptcy  law  of  1898,  and  no  objection  having  been  made 
to  said  sale,  and  the  same  having  then  taken  place  and  said  property  having 

been  sold  to ,  of  the  ......  of ,'in  said  district, 

for dollars  ($ ),  and  now  coming  on  for  confirmation,  as 

provided  in  such  notice;  now,  on  inbtion  of    ,   Esq., 

attorney  for  the  trustee  herein. 

It  is  ordered : 

That  such  sale  be,  and  the  same  hereby  is,  confirmed. 

That  the  trustee  herein,  on  receipt  of  the  consideration  in  cash,  complete 
the  same  by  executing  the  proper  instrument  transferring  Jo  such  purchaser 
all  his  right,  title,  and  interest  in  said  property,  and -delivering  the  same  to 
such  purchaser. 


Referee  in  Bankruptcy. 


53.  See  Sections  Seventy  and  Fifty-eight. 
This  form  can  be  adapted  to  any  sale, 
whether  public  or  private,  on  notice,  and 
should  always  be  entered,  for  the  protec- 
tion of  the  purchaser's  title.     See  special 


clauses  for  sale  on  notice  in  Form  No.  177. 
See  also  Forms  Nos.  190  and  191,  and  com- 
pare Forms  Nos.  42,  43,  44,  45,  and  46. 
54.  See  foot-note  48  to  Form  No.  190. 
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Porm  No.  194. 
Petition  for  Private  Sale  by  Trustee. 

(Hagar  and  Alexander's  Biankruptcy  F9rma  [2d  Ed.],  Xp.|240.) 
United  States  District  Court,  for  the District  of , 


In  the  Mattee  of 


.Bankrupt 


>.  In  Bankruptcy  No.   . . . 


To  .  . ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  sliows :  ';'  '    - 

That  he  is  the  trustee  herein  duly  qualified  and  acting.' 

That  a  portion  of  such  bankrupt's  estate  consists  of  the  following  property : 


That  it  will  he  to  the  advantage  of  the  estate  that  such  property  be  sold 
forthwith  at  private  sale  for  the  following  reasons  and  upon  the  following 
terms : .  .' 

That  no  previous  application  has  been  made  to  this  court  for  the  order 
hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  sell  said 
property  in  the  way  and  on  the  terms  above  specified. 


Pehtioner. 
{^Verification.} 
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1*01111  No.  195.. 

Order  for  Private  Sale  by  Trustee. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  241.) 

United  States  District  Court,  for  the    District  of   


In  the  Matter  of 


>■  In  Bankruptcy  No. 


Bankrupt  . 


,  the  trustee  herein,  having  filed  a  diily  veri:fied  petition 

praying  for  an  order  permitting  him  to  sell  at  private  sale  the  following 
property:     \_H ere  specify' property.] 


on  the  terms  set  forth  in  said  petition  (and  a  meeting  of  creditors  having  been 
duly  held  upon  ten  days'  notice)  and  it  appearing  that  good  cause  for  such 

sale  has  been  shown;  now,  on  motion  of ,  Esq.,  attorney  for 

the  trustee,  it  is 

Ordered :  That ,  the  trustee  herein,  be,  and  he  hereby  is 

authorized  to  sell  the  property  above  specified  to for 

the  sum  of  $ 

And  it  is  further  ordered :  That  the  said  trustee  keep  an  accurate  account 
thereof  and  file  same  with  the  referee. 

Dated, day  of ,  19 . . . 


Referee  in  Bankruptcy, 
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Form  No.  196. 
Petition  for  Sale  Free  and  Clear  of  Liens. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  248.) 
United  States  District  Court, District  of : 


In  the  Matter  oi' 


Bankrupt  . 


>-lii  Bankruptcy  No. 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  petition  of , respectfully  shows  and  alleges : 

First :   That  your  petitioner  was  heretofore  and  on  the   day 

of ,  19 ... ,  duly  appointed  the  trustee  in  bankruptcy  of  all  of 

the  property  of  the  above  bankrupt  and  has  duly  qualified  as  such  by  filing  his 
bond  in  this  court  in  the  sum  of  $ conditioned  for  the  faithful  per- 
formance of  his  duties,  and  is  now  acting  as  such  trustee. 

Second:  That  your  petitioner  has  taken  possession  of  all  the  property  of 
the  said  bankrupt  which  includes  the  following  described  real  and  personal 

estate  located  at  the  town  of   ^ , county, 

State  of : 

All  that  certain  tract  or  parcel  of  land,  with  the  buildings  thereon  erected 
and  all  machinery  connected  with  or  attached  to  said  building  and  property, 

situate  in  the  town  of ,  county  of and  State 

of ,  bounded  as  follows : 


Together  with  all  and  singular,  the  tenements,  hereditshnents  and  appur- 
tenances belonging  to  the  said  property ;  and  the  reversion,  remainders,  tolls, 
income,  rents,  ,  issue  and  profits  thereof,  including  all  chattels,  fixtures, 
furnishings,  machinery,  tools  and  every  other  estate,  right,  title  and  interest, 
property  and  appurtenances  of  the  said 

Third :  That  heretofore  and  on  the day  of ,  19 .  .  . ,  an 

involuntary  petition  in  bankruptcy  was  filed  herein  against  the  above-named 
bankrupt,  and  theretofore  and  within  four  months  prior  to  the  date  of  the 
filing  of  the  said  petition,  to  wit,  on  the day  of , 
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19.  .  .,  the  said  bankrupt,  for  and  in  consideration  of  the  alleged  sum  of 

, $ . .  .,  made,  executed  and  delivered  a  certain  bond  and  mortgage 

covering  all  of  the  above-described  property,  to    [a 

corporation  organized  under  and  existing  by  virtue  of  the  laws  of  the  State 

of ...] 

Fourth :  That  the  said  alleged  boiid  and  mortgage  were,  as  your  petitioner 
is  informed  and  does  verily  believe,  executed  and  delivered  under  the  fol- 
lowing circumstances :      " 

That  on  the  said day  of ,  19 . . . ,  and  for  a  con- 
siderable period  prior  thereto,  the  said  bankrupt  above  named  was  insolvent 
and  that  his  property  at  a  fair  valuation  was  insufficient  to  pay  all  of  his  debts 
in  full,  which  said  debts,  as  your  petitioner  is  infortned  and  does  verily 

believe,  did  on  said day  of ,  19 .  .  . ,  and  prior  thereto, 

aggregate  the  sum  of  about  $ . ;  and  that  all  of  his  assets  of  what- 
soever kind,  character,  nature  or  description,  did  not  exceed  in  value  the  sum 
of  about  $ 

Fifth :  That  on  said daiy  of ,  19 ... ,  the  said 

bankrupt  was  indebted  to in  the  sum  of  $ , 

which  said  indebtedness  consisted  of  two  promissory  notes  in  writing,  made, 

executed  and  delivered  by ;  .  to ,  each  for 

the  sum  of  $ ...  ■. 

Sixth :  That  on  said day  of ,  19 ... ,  the  said 

notes  of  $ ,  due  on  that  day,  were  not  paid  by  the  said  bankrupt,  and 

were  thereupon  duly  protested  for  nonpayment  by  the  said , 

on  which  said  day,  as  your  petitioner  is  informed  and  verily  believes,  the  said 

knew  and  had  reasonable  cause  to  believe   that  the  said 

was  insolvent  and  unable  to  pay  his  debts ;  and  that 

thereafter  and  on  the day  of ,  19 . . . ,  well 

knowing  that  the  said was  insolvent  and  having  good  and 

reasonable  cause  to  so  believe,  and  without  any  present  fair  consideration,  and 
as  security  for  an  antecedent  indebtedness,  he  did  accept  and  take  the  said 

bond  and  mortgage  for  the  said  sum  of  $ on  said  real  and  personal 

property  hereinbefore  mentioned  and  described. 

Seventh:  That  hejretofore  and  by  order  of  this  courtj  all  of  the  said 
property  hereinbefore  mentioned  and  described  was  duly  appraised  at  the 

sum  of  $ ,  and  as  your  petitioner  is  informed  and  does  verily 

believe,  the  said  property  if  sold  by  your  petitioner  subject  to  the  said 
mortgage  of  $. ,  above  mentioned,  will  not  realize  any  equity  what- 
soever by  reason  of  the  fact  that  the  said  property  is  not  worth  the  amount 
of  the  said  mortgage  and  that  no  one  interested  in  property  of  this  character 
would  purchase  said  property  subject  to  it. 
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Eighth:  That  your  petitioaer  pi;oposes  ,to,  institute  legal  iproceed-jngs  >  in 
this  court  to  declare,  void .  apd.  of  no  effect  tjhe:  said  -mor.j;gage  and  to  have 
the  same  annulled  and  canceled  as.qf  record,  upon i the,, groiundl  that  under 
and^by.yirtue  of  the  terr^Sjand^confiitiQnsipf. the, acts  of  Congress : relating 
to  bankruptcy,  the  giving  of  the  said  mortgage  was  preferential  as  security 
for  an  antecedent  indebt^,^e!S^^pd|for  hq  present  fair  consideration  passing 
at  the  time  of  the  .execijti,on!,^;^^,  delivery  thereftf;  andi. upon  i the;  further 
ground  that  the  said  mortgage  constituted  a  preference  by  reason  of  the 
fact  that  at  the  tinae  that  the  said  bond  .?i,nd  mortgage  wer^  executed  iand 

delivered,  the  said  , receiving  ^he  sarne,  knew  and  had  reasonable 

cause  to  know  and  believe: that  the, said  bankrupt  was  insolvent.  ,,,i, 

.Mnth:  That  your  petitioner  hag  examined  and  caused  _to[  be  examined 

.........   ,  and  other  witnegses^.'tp  all  of  which  testimony  your 

petitioner  upon  the  hearing  of,  „the  application, ,  Jier^ip  i  ^i^de  begs  leave 
to  refer  and  from  which  said  examination  thp  facts  as  hiereinbefore  alleged 
do  more  particularly  and  at  length  appear. 

Tenth:  That  your  petitioner  in  ^the  performance,  of  his  duties  as  said 
trustee  is  desirous  of  immediately  disposing  of  all  of  the  property  of  the 
bankrupt  herein,  and  in  order  so  to  do  most  advantageously  to  the  interest 
of  the  creditors  of  the  said  bankrupt,  does  verily  believe  that  the  said 
property  should  be  sold  free  of  and  from  the  lien  of  the  said  mortgage  of 
$ which  said  mortgage  in  detail  covers  the  said  property  as  herein- 
before described,   and  which  was  made,  .executed  and  delivered  on  said 

',  day  of  .........  19.  .  .,  by  the  said ,  bankrupt  herein, 

for  the  said  sum  of  $ .,  and  which  was  thereafter  and  on  the 

day  of   ,   19 ... ,  duly  recorded  in  Liber    ....    of  Mortgages  at 

page in  the  office  of  the  clerk  of  the  county  of ,  State  of 


Wherefore,  your  petitioner  does  respectfully  pray  this  Honorable  Ooilrt 
that  an  order  be  made  herein,  requiring  .;....  mortgagee  to  show  cause 
before  this  court  at  a  time  and  place  to  be  stated,  why  an  order  should  not 
be  made  and  entered  herein,  directing  that  all  of  the  property  mentioned 
and  described  in  the  petition  herein  and  covei^ed  by  the  said  mortgage!  herein 
referred  to,  be  sold  by  your  petitioner  as  trustee  of  the  said  bankrupt,  at 
public  auction  and  in  the  manner  prescribed  by  the  acts  of  Congress  relating 
to  bankruptcy,  and  the  General  Orders  of  the  Supreme  Court  of  tho  United 
States,  free  of  and  from  the  lien  of  the  said  mortgage  and  why  the  proceeds 
arising  of  and  from  the  sale  of  the  said  property  should  not  be  held  by  your 
petitioner  subject  to  the  lien  of  the  said  mortgage,  to  all  intents  and  purposes 
as  though  the  said  property  had  not  been  sold,  subject  to  the  final  order, 
judgment  and  decree  of  this  court,  or  the  final  order,  judgment  and  decree 
of  a  court  of  competent  jurisdiction,  as  to  the  validity  of  the  said  mortgage 
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and  why  your  petitioner  should  not  have  such  other  and  further  relief  as  to 
this  Honorable  Court  may  seem  just  and  proper.  • 

And  your  petitioner  will  ever  pray,  etc. 

Dated , , , ,  19 . . . 


•> 


> 

Petitioner, 


Attorney  for  Trustee j 
Office  and  Post-office  address, 
Street, 

City  of 

[^Verification.] 

Eorm  Wo.  197. 
Notice  of  Motion  for  Sale  Free  and  Clear  of  Liens. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  249.) 
United  States  District  Court  for  the ,  District  of  .  , 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy  No. 


Please  take  notice  that  upon  the  annexed  petition  of ,  trustee 

'  in  bankruptcy  of  the  above-named  bankrupt,  verified ,  19. .  .,  the 

annexed  affidavit  of ,  verified ,•  19 .  .  . ,  the 

(mortgage,  etc.)  a  copy  whereof  is  hereto  annexed,  from 

to ,  bearing  date ,  19 ... ,  and  upon  all  the  proceedings 

and  testimony  taken  herein,  a  motion  will  be  made  by  the  undersigned  on 

behalf  of  the  trustee  herein  before , ,  Esq.,  referee  in 

bankruptcy,  in  charge  of  this  proceeding,  at  his  office,  ISTo street, 

in  the  city  of ,  on  the day  of ,  19 ... ,  at 

o'clock  in  the  ......  noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 

an  order  authorizing  and  directing .^  ., ,  as  trustee  in  bank- 
ruptcy of  the  estate  of  the  above-named  bankrupt,  to  sell  the  property 
mentioned  in  the  annexed  petition  of  the  trustee  herein,  and  situated  at 

^ ,  and  that  the  said  trustee  be  authorized  and  directed  to 

sell  and  dispose  of  the  aforesaid  property,  now  in  his  possession,  and  claimed 
to  belong  to  this  estate,  free  and  clear  of  all  liens. and  demands  thereon,  in- 
b^luding  an  alleged  mortgage  of  .  .- to  .  .  r . . ., 
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dated ,  19. .  .,  and  that  the  proceeds  arising  from  the  sale  of  the 

said  property  be«held  by  the  trustee  subject  to  the  claims,  liens  and  demands 
of  the  alleged  mortgagees,  lienors  and  claimants,  and  that  the  said  mortgages, 
liens,  claims  and  demands  attach  to  the  proceeds  of  such  sale  with  the  same 
force  and  effect  as  if  upon. the  property  itself,  subject  to  the  final  order, 
judgment  and  decree  of  this  court  or  of  a  court  of  competent  jurisdiction 
as  to  the  validity,  bona  fides  and  extent  of  such  mortgage,- lien,'' claim  and 
demand ;  .    !    i 

And  for  such  other  and  further  relief  as  to  this  court  may  seem  just  and 
proper. 

Dated, ■  •  •, ; >  19 .  . . 


Attorney-for  Petitioner. 
To Address,   


r  Claimant  or  1 

1    ,  Alleged  Mortgagee.       J 


Eorm  Wo.  198. 
Order  Directing  Sale  Free  and  Clear  of  Liens. 

(Hagar  and  Alexander's  Bankruptcy  Forma  [2d  Ed.],  No.  250.) 
United  States  District  Court  for  the ,  District  of  . 


In  the  Matter  op 


Bankrupt 


»In  Bankruptcy  No. 


An  order  having  been  heretofore  made  herein  requiring to 

show  cause  before  this  court,  at  the  office  of    ,  Esq., 

referee,  why  an  order  should  not  be  made  herein,  directing  that  all  the 
property,  now  in  the  possession  of  said  trustee  and  mentioned  and  described 
in  the  petition  annexed  to  the  said  order  and  alleged  to  be  covered  by  the 
mortgage  therein  referred  to,  be  sold  liy  the  said  trustee  at  public  auction, 
and  in  the  manner  prescribed  by  the  acts  of  Congress  relating  to  bankruptcy 
and  the  General  Orders  of  the  Supreme  Court  of  the  United  States,  free  of 
and  from  the  lien  of  the  said  mortgage,  and  why  the  proceeds  arising  of  and 
from  the  sale  of  the  said  property  should  not  be  held  by  the  said  trustee 
subject  to  the  lien  of  the  said  mortgage,  to  all  intents  and  purposes  as  though 
the  said  property  had  not  been  sold :  subject  to  the  final  order,  judgment  and 
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decree  of  tMs  cotirt,  or  of  the  final  order,  judgment  or  decree  of  a  court  of 
competent  jurisdiction,  as  to  the  validity,  bona  fides  and  extent  of  the  said 
mortgage,  and  for  other  and  further  relief, 

Xow,  upon  reading  and  filing  the  said  order  to  show  cause,  and  the  petition 
of ,  trustee  thereto  annexed,  verified  the day  of 

,19^.., 

And  upon  the  petition  in  bankruptcy  herein,  the  testimony  taken  at  the 
first  meeting  of  creditors,  in  support  of  the  said  application;  and  the  said 

having  duly  appeared  upon  the  return  of  said  order  to 

show  cause  and  duly  filed  his  answer,  verified  the  .......  day  of , 

19 ... ,  the  affidavits  of ' and ,  duly 

verified  the and days  of ,  19 . .  . ,  in  opposi- 
tion to  the  said  application, 

And  after  hearing  respective  counsel  for  the  trustee  and  the and 

due  deliberation  having  been  had;  and  it  appearing  to  the  satisfaction  of 
this  court  that  the  best  interests  of  the  creditors  of  the  said  bankrupt  above 
named  will  be  subserved  by  the  granting  of  the  application,  and  for  divers 
other  reasons  that  the  said  application  is  proper,  it  is  hereby 

Ordered,  adjudged  and  decreed,  that ,  Esq.,  as  trustee 

of ,  bankrupt,  be,  and  he  hereby  is  authorized,  directed 

and  permitted  to  sell  and  dispose  at  public  auction,  and  in  the  manner 
and  mode  as  prescribed  by  the  acts  of  Congress  relating  to  bankruptcy  and 
the  General  Orders  of  the  Supreme  Court  of  the  United  States,  all  of  the- 

•property  of  the ,  bankrupt,  situated  at more 

particularly  mentioned  and  described  in  a  certain  indenture  of  mortgage 

heretofore  made  by ,  to   ,  for  the 

sum  of  $..;...  dated  the day  of  . ,  19 ... ,  and  recorded 

on  the day  of ,  19. .  .,  at o'clock,   .  .  .m.,  in  Liber 

of  Mortgages,  at  page ,  in  the  office  of  the  clerk  of  the  county 

of ,  State  of 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 

as  said  trustee,  be,  and  he  hereby  is  authorized,  directed  and 

permitted  to  sell  and  dispose  of  the  said  property  in  said  mortgage  more 
particularly  mentioned  and  described,  free  of  and  from  the  lien  of  the 
said  mortgage  hereinbefore  described,  and  that  the  proceeds  of  and  from  the 
sale  of  the  said  property  be  held  by  the  said  trustee,  subject  to  the  lien  of 
the  said  mortgage,  to  all  intents  and  purposes  as  though  the  said  property 
had  not  been  sold:  subject  to  the  final  order,  judgment  and  decree  of  this 
court  or  the  final  order,  judgment  and  decree  of  a  court  of  competent  juris- 
diction, as  to  the  validity,  iona  fides  and  extent  of  the  said  mortgage. 

Dated,  City  of .', , ,  19  ■  •  • 


.Referee  in  Banhruptcy, 


APPENDIX  A 


RULES  OF  PRACTICE 

FOB  THE 

COURTS  OF  EQUITY  OF  THE  UNITED  STATES.* 

(In  effect  Fehruwry  1,  1913.) 


RULE  I. —  District  Court  always  open  for  certain  purposes — Orders  at  chambers. —  The' 
district  courts,  as  courts  of  equity  shall  be  deemed  always  open  for  the  purpose  of  filing 
any  pleading,  of  issuing  and  returning  mesne  and  final  process,  and  of  making  and. 
directing  all  interlocutory  motions,  orders,,  rules  and  other  proceedings  preparatory  to 
the  hearing,  upon  their  merits,  of  all  causes"  pending  therein. 

Any  district  judge  may,  upon  reasonable  notice  to  the  parties,^  make,  direct,  and  award, 
at  chambers  or  in  the  clerk's  office,  and  in  vacation  as  well  as  in  term,  all  such  process, 
commissions,  orders,  rules  and  other  proceedings,  whenever  the  same  are  not  grantable 
of  course,  according  to  the  rules  and  practice  of  the  court. 

RULE  n. —  Clerk's  oflSce  always  open,  except,  etc. —  The  clerk's  oflace  shall  be  open  dur- 
ing business  hours  on  all  days,  except  Sundays  and  legal  holidays,  and  the  clerk  shall 
be  in  attendance  for  the  purpose. of  receiving  and  disposing  of  all  motions,  rules,  orders 
and  other  proceedings  which  are  grantable  of  course. 

RULE  III. —  Books  kept  by  clerk  and  entries  therein. —  The  clerk  shall  keep  a  book 
known  as  "Equity  Docket,"  in  which  he  shall  enter  each  suit,  with  a  file  number  corre- 
sponding to  the  folio  in  the  book.  All  papers  and  orders  filed  with  the  clerk  in  the  suit, 
all  process  issued  and  returns  made  thereon,  and  all  appearanies  shall  be  noted  briefly 
and  chronologically  in  this  book  on  the  folio  assigned  to  the  suit  and  shall  be  marked 
with  its  file  number. 

The  clerk  shall  also  keep  a  book  entitled  "  Order  Book,"  in  which  shall  be  entered  at 
length,  in  the  order  of  their  making,  all  orders  mad©  or  passed  by  him  as  of  course  and 
also  all  orders  made  or  passed  by  the  judge  in  chambers. 

He  shall  also  keep  an  "  Equity  Journal,"  in  which  shall  be  entered  all  orders,  decrees 
and  proceedings  of  the  court  in  equity  causes  in  term  time. 

Separate  and  suitable  indices  of  the  Equity  Docket,  Order  Book  and  Equity  Journal 
shall  be  kept  by  the  clerk  under  the  direction  of  the  court. 

RULE  rv. —  Notice  of  orders. —  Neither  the  noting  of  an  order  in  the  Equity  Docket  nor 
its  entry  in  the  Order  Book  shall  of  itself  be  deemed  notice  to  the  parties  or  their 
solicitors;  and  when  an  order  is  made  without  prior  notice  to,  and  in  the  absence  of,  a 
party,  the  clerk,  unless  otherwise  directed  by  the  court  or  judge,  shall  forthwith  send  a 


•  "  In  proceedings  In  equity  Instituted  for  the  purpose  oi!  carrying  Into  effect  the  provisions! 
of  the  [Banliruptcy]  Act,  or  for  enforcing  the  rights  and  remedies  given  by  It,  tlie  rules  of 
equity  practice  eBtabllshed  by  tlie  Supreme  Court  of  the  TTnited  States  shall  be  followed  as> 
nearly  as  may  be."     .     . 

See  General  Order  In  Banltruptcy,  No.  XXXVII,  November,  1898. 
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copy  thereof,  by  mail,  to  such  party  or  his  solicitor  and  a  note  of  such  mailing  shall  be 
made  in  the  Equity  Docket,  which  shall  be  taken  ae  sufficient  proof  of  due  notice  of  ths 
order. 

RULE  V. —  Motions  giantable  of  course  by  clerk. — All  motions  and  applications  in  the 
clerk's  office. for  the  issuing  of  mesne  process  or  final  process  to  enforce  and  execute  decrees; 
for  taking  bills  pro  confesso;  and  for  dther  proceedings  in  the  clerk's  office  which  do'not 
require  any  allowance  or  order  of  the  court  or  of  a  judge,  shall  be  deemed  motions  and 
applications  grantable  of  course  by  the  clerk;  but  the  same  may  be  suspended,  or  altered, 
or  rescinded  by  the  judge  upon  special  cause  shown. 

RULE  VI. —  Motion  day. —  Each  district  court  shall  establish  regular  times  and  places, 
not  less  than  once  each  month,  when  motions  requiring  notice  and  hearing  may  be  made 
and  disposed  of;  but  the  judge  may  at  any  time  and  place,  and  on  such  notice,  if  any. 
as  he  may  consider  reasonable,  niake  ajid  direct  all  interlocutory  orders,  rulings  and 
proceedings  for  the  advancement,  conduct  and  hearing  of  causes.  If  the  public  interest 
permits,  the  senior  circuit  judge  of  the  circuit  may  dispense  with  the  motion  day  during 
not  to  exceed  two  months  in  the  year  in  any  district. 

RULE  VII. —  Process,  mesne  and  final. —  The  process  of  subpoena  shall  constitute  the 
proper  mesne  process  in  all  suits  in  equity,  in  the  first  instance,  to  require  the  defendant 
to  appear  and  answer  the  bill;  and,  unless  otherwise  provided  in  thflse  rules  or  specially 
ordered  by  the  court,  a  writ  of  attachment  and,  if  the  defendant  cannot  be  found,  a  writ 
of  sequestration,  or  a  writ  of  assistance  to  enforce  a,  delivery  of  possession,  as  the  case 
may  require,  shall  be  the  proper  process  to  issue  for  the  purpose  of  compelling  obedience 
ti)  any  interlocutory  or  final  order  or  decree  of  the  court. 

RULE  VIII. —  Enforcement  of  final  decrees. —  Final  process  to  execute  any  decree  may, 
if  the  decree  be  solely  for  the  payment  of  money,  be  by  a  writ  of  execution,  in  the  form 
used  in  the  district  court  in  suits  at  common  law  in  actions  of  assumpsit.  II  the  decree 
be  for  the  performance  of  any  specific  act,  as,  for  example,  for  the  execution  of  a  con- 
veyance of  land  or  the  delivering  up  of  deeds  or  other  documents,  the  decree  shall,  in  all 
eases,  prescribe  the  time  within  which  the  act  shall  be  done,  of  which  the  defendant  shall 
be  bound,  without  further  service,  to  take  notice;  and  upon  affidavit  of  the  plaintiff, 
filed  in  the  clerk's  office,  that  the  same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party,  from  which, 
if  attached  thereon,  he  shall  not  be  discharged,  unless  upon  a  full  compliance  with  the 
decree  and  the  payment  of  all  costs,  or  upon  a  special  order  of  the  court,  or  a  judge 
lliereof,  upon,  motion  and  affidavit,  enlarging  the  time  for  the  performance  thereof.  If 
the  delinquent  party  cannot  be  found  a  writ  of  sequestration  shall  issue  against  bis 
estate,  upon  the  return  of  non  est  inventus,  to  compel  obedience  to  the  decree.  If  a  man- 
datory order,  injunction  or  decree  for  the  specific  performance  of  any  act  or  contract  be 
not  complied  with,  the  court  or  a  judge,  besides,  or  instead  of,  proceedings  against  the 
disobedient  party  for  a  contempt  or  by  sequestration,  may  by  order  direct  that  the  act 
required  to  be  done  be  done,  so  far  as  practicable,  by  some  other  person  appointed  by  the 
court  or  judge,  at  the  'cost  of  the  disobedient  party,  and  the  act,  when  so  done,  shall 
have  like  effect  as  if  done  by  him. 

RULE  IX. —  Writ  of  assistance. —  When  any  decree  or  order  is  for  the  delivery  of  pos- 
session, upon  proof  made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or 
order,  the  party  prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance  from  the 
clerk  of  the  court. 

RULE  X. —  Decree  for  deficiency  in  foreclosures,  etc. —  In  suits  for  the  foreclosure  of 
mortgages,  or  for  the  enforcement  of  other  liens,  a  decree  may  be  rendered  for  any  balance 
that  may  be  found  due  to  the  plaintiff  over  and  above  the  proceeds  of  the  sale  or  sales, 
and  'ixecution  may  issue  for  the  colleilion  of  the  same,  as  is  provided  in  rule  8  when  the 
decree  is  solely  for  the  paymenl   of  money. 

RULE  XI. —  Process  in  behalf  of  and  against  persons  not  parties. —  Every  person,  not 
being  a  party  in  any  cause,  who  has  obtained  an  order,  or  in  whose  favor  an  order  shall 
have  been  iiiarle,  may  PTiform  nbpclienfp  t"  s^it^^i  order  by  the  same  process  as  if  he  were 
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a  party;  and  every  person,  not  being  a  party,  against  whom  obedience  to  any  order  of 
the  court  may  be  enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience  to 
Buch  orders  as  if  he  were  a  party. 

RULE  XII. —  Issue  of  subpoena — Time  for  answer. —  Whenever  a  bill  is  filed,  and  not 
before,  the  clerk  shall  issue  the  process  of  subpoena  thereon,  as  of  course,  upon  the  appli- 
cation of  the  plaintiff,  which  shall  contain  the  names  of  the  parties  and  be  returnable 
into  the  clerk's  office  twenty  days  from  the  issuing  thereof.  At  the  bottom  of  the  sub- 
poena shall  be  placed  a  memorandum,  that  the  defendant  is  required  to  file  his  answer 
or  other  defense  in  the  clerk's  office  on  or  before  the  twentieth  day  after  service,  excluding 
the  day  thereof;  otherwise  the  bill  may  be  taken  pro  confesso.  Where  there  are  more 
than  one  defendant,  a  writ  of  subpcena,  may,  at  the  election  of  the  plaintiff,  be  sued  out 
separately  for  each  defendant,  or  a  joint  subpoena  a<gainst  all  the  defendants. 

RULE  XIII. —  Manner  of  serving  subpoena. —  The  service  of  all  subpoenas  shall  be  by 
delivering  a  copy  thereof  to  the  defendant  personally,  or  by  leaving  a  copy  thereof  at  the 
dwelling-house  or  usual  place  of  abode  of  each  defendant,  with  some  adult  person  who  is 
a  member  of  or  resident  in  the  family. 

RULE  XIV. — Alias  subpoena. —  Whenever  any  subpoena  shall  be  returned  not  executed 
«s  to  any  defendant,  the  plaintiff  shall  be  entitled  to  other  Bubpcenas  against  such  de- 
fendant, until  due  service  is  made. 

RULE  XV. —  Process,  by  whom  served. —  The  service  of  all  process,  mesne  and  finali 
shall  be  by  the  marshal  of  the  district,  or  his  deputy,  or  by  sonne  cither  person  specially 
appointed  by  the  court  or  judge  for  that  purpose,  and  not  otherwise.  In  the  latter  case, 
the  person  serving  the  process  shall  make  affidavit  thereof. 

RULE  XVI. —  Defendant  to  answer — Default — ^Decree  pro  confesso. —  It  shall  be  the 
duty  of  the  defendant,  unless  the  time  shall  be  enlarged,  for  cause  shown,  by  a  judge  of 
the  court,  to  file  his  answer  or  other  defense  jto  the  bill  in  the  clerk's  office  within  tlw 
time  named  in  the  subpoena  as  required  by  rule  12.  In  default  thereof  the  plaintiff  ms.f, 
at  his  election,  take  an  order  as  of  course  that  the  bill  be  taken  pro  oonfesso;  and  there- 
upon the  cause  shall  be  proceeded  in  em  parte. 

RULE  XVII. —  Decree  pro  confesso  to  be  followed  by  final  decree — Setting  aside  default. 

When  the  bill  is  taken  pro  confesso  the  court  may  proceed  to  a  final  decree  at  any  time 

after  the  expiration  of  thirty  days  after  the  entry  of  the  order  pro  confesso,  and  such 
decree  shall  be  deemed  absolute,  unless  the  court  shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  filing  the  answer,  upon  cause  shown  upon  motipii  and  affidavit. 
No  such  motion  shall  be  granted,  unless  upon  the  paymenit  of  the  costs  of  the  plaintiff 
up  to  that  time,  or  such  part  thereof  as  the  court  shall  deem  reasonable,  and  unless  the 
defendant  shall  undertake  to  file  his  answer  within  such  time  as  the  court  shall  direct, 
and  submit  to  such  other  terms  as  the  court  shall  direct,  for  the  purpose  of  speeding  the 
cause. 

RULE  XVIII. —  Pleadings — ^Technical  forms  abrogated. —  Unless  otherwise  prescribed  by 
statute  or  these  rules  the  technical  forms  of  pleadings  in  equity  are  abolished. 

RULE  XIX. — Amendments  generally.— The  court  may  at  any  time,  in  furtherance  of 
justice,  upon  such  terms  as  may  be  just,  permit  any  process,  proceeding,  pleading  or 
record  to  be  amended,  or  material  supplemental  matter  to  be  set  forth  in  an  amended 
or  supplemental  pleading.  The  court,  at  every  stage  of  the  proceeding,  must  disregard 
any  error  or  defect  in  the  proceeding  which  docs  not  affect  the  substantial  rights  of  the 
parties. 

RULE  XX.—  Further  and  particular  statement  in  pleading  may  be  required.— A  further 
and  better  statement  of  the  nature  of  the  claim  or  defense,  or  further  and  better  par- 
ticulars of  any  matter  stated  in  any  pleading,  may  in  any  case  be  ordered,  upon  such 
terms,  as  to  costs  and  otherwise,  as  may  be  just. 
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RULE  XXI.-^  Scandal  and  impertinence. —  The  right  to  except  to  bills,  answers,  and 
other  proceedings  for  scandal  or  impertinence  shall  not  obtain,  but  the  court  may,  upon 
molion  or  its  own  initiative,  order  any  redundant,  impertinent  or  scandalous  matter 
stricken  out,  upon  such  terms  as  the  court  shall  think  fit. 

RULE  XXII. — Action  at  law  erroneously  begun  as  suit  in  equity — Transfer. —  If  at  any- 
time it  appear  that  a  suit  commenced  in  equity  should  have  been  brought  as  an  action 
on  the  law  side  of  the  court,  it  shall  be  forthwith  transferred  to  the  law  side  and  be 
there  proceeded  with,  with  only  such  alteration  in  the  pleadings  as  shall  be  essential. 

RULE  XXIII. —  Matters  ordinarily  determinable  at  law,  when  arising  in  suit  in  equity 
to  be  disposed  of  therein. —  If  iu  a  suit  in  equity  a  matter  ordinarily  determinable  at  law 
arises,  sucli  matter  shall  be  determined  in  that  suit  according  to  the  principles  applicable, 
without  sending  the  case  or  question  to  the  law  side  of  the  court. 

Rule  XXIV. —  Signature  of  counsel. —  Every  bill  or  other  pleading  shall  be  signed  in- 
dividually by  one  or  more  solicitors  of  record,  and  such  signatures  shall  be  considered  as 
a  certificate  by  each  solicitor  that  he  has  read  the  pleading  so  signed  by  him;  that  upon 
the  instructions  laid  before  him  regarding  the  case  there  is  good  ground  for  the  same; 
that  no  scandalous  matter  is  inserted  in  the  pleading;  and  that  it  is  not  interposed  for 
delay. 

RULE  XXV. —  Bill  of  complaint — Contents. —  Hereafter  it  shall  be  sufficient  that  a  bill 
In  equity  shall  contain,  in  addition  to  the  usual  caption: 

First,  the  full  name,  when  known,  of  each  plaintiff  and  defendant,  and  the  citizenship 
and  residence  of  each  party.    If  any  party  be  under  any  disability  that  fact  shall  be  stated. 

Second,  a  short  and  plain  statement  of  the  grounds  upon  which  the  court's  jurisdiction 
depends. 

Third,  a  short  and  simple  statement  of  the^  ultimate  facts  upon  which  the  plaintiff  asks 
relief,  omitting  any  mere  statement  of  evidence. 

Fourth,  if  there  are  persons  other  than  those  named  as  defendants  who  appear  to  be 
proper  parties,  the  bill  should  state  why  they  ar«  not  made  parties — as  that  they  are 
not  within  the  jurisdiction  of  the  court,  or  cannot  be  made  parties  without  ousting  the 
jurisdiction. 

Fifth,  a  statement  of  any  prayer  for  any  special  relief  pending  the  suit  or  on  final  hear- 
ing, which  may  be  stated  and  sought  in  alternative  forms.  If  special  relief  pending  the  suit 
be  desired  the  bill  should  be  verified  by  the  oath  of  the  plaintiff,  or  someone  having  knowl- 
edge of  the  facts  upon  which  such  relief  is  asked. 

RULE  XXVI. —  Joinder  of  causes  of  action. —  The  plaintiff  may  join  in  one  bill  as  many 
causes  of  action,  cognizable  in  equity,  as  he  may  have  against  the  defendant.  But  wh&n 
there  is  more  than  one  plaintiff,  the  causes  of  action  joined  must  be  joint,  and  if  there 
be  more  than  one  defendant  the  liability  must  be  one  asserted  against  all  of  the  material 
defendants,  or  sufficient  ground  must  appear  for  uniting  the  causes  of  action  in  order  to 
promote  the  convenient  administration  of  justice.  If  it  appear  that  any  such  causes  of 
actiop  sannot  be  conveniently  disposed  of  together,  the  court  may  order  separate  trials. 

RULE  XXVII.— Stockholder's  bill. —  Every  bill  brought  by  one  or  more  stockholders 
in  a  corporation  against  the  corporation  and  other  parties,  founded  on  rights  which  may 
properly  be  assfirted  by  the  corporation,  must  be  verified  by  oath,  and  must  contain  an 
allegation  that  the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  share  had  devolved  on  him  since  by  operation  of  law,  and  that  the 
suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United  States  jurisdiction  of  a  case 
of  which  it  would  not  otherwise  have,  cognizance.  It  must  also  set  forth  with  particularity 
the  efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  necpssary,  of  the  shareholders,  and  the  causes  of  his  failure 
to  obtain  such  action,  or  the  reasons  for  not  making  such  effort. 


xxviii-xxxiii.J  United  States  Equity  Kules.  1457 

RULE  XXVIII.— Amendmeat  of  bill  as  of  course.— The  plaintiff  may,  as  of  course, 
amend  his  bill  before  the  defendant  has  responded  thereto,  but  if  such  amendment  be  filed 
after  any  copy  has  issued  from  the  clerk's  office,  the  plaintiff  at  his  own  cost  shall  furnish 
to  the  solicitor  of  record  of  each  opposing  porty  a  copy  of  the  bill  as  amended,  unless 
otherwise  ordered  by  the  court  or  judge. 

After  pleading  filed  by  any  defendant,  plaintiff  may  amend  only  by  consent  of  the  de- 
fendant or  leave  of  the  court  or  judge. 

RULE  XXIX. —  Defenses — How  presented. —  Demurrers  and  pleas  are  abolished.  Every 
defense  in  point  of  law  arising  upon  th  face  of  the  bill,  whether  for  misjoinder,  nonjoinder, 
or  insufficiency  of  fact  to  constitute  a  valid  cause  of  action  in  equity,  which  might  hereto- 
fore have  been  made  by  demurrer  or  plea,  shall  be  made  by  motion  to  dismiss  or  in  the 
answer;  and  every  such  point  of  law  going  to  the  whole  or  a  material  part  of  the  cause  or 
causes  of  action  stated  in  the  bill  may  be  called  up  and  disposed  of  before  final  hearing  at 
the  discretion  of  the  court.  Every  defense  to  each  claim  asserted  by  the  bill,  omitting  any 
mere  statement  of  the  answer  and  may  be  separately  heard  and  disposed  of  before  the 
trial  of  the  principal  case  in  the  discretion  of  the  court.  If  the  defendant  move  to  dismiss 
the  bill  or  any  part  thereof,  the  motion  may  be  set  down  for  hearing  by  either  party  upon 
five  days'  notice,  and  if  it  be  denied,  answer  shall  be  filed  within  five  days  thereafter  or  a 
decree  pro  confesso  entered. 

RULE  XXX. — Answer — Contents — Counter-claim. —  The  defendant  in  his  answer  shall 
in  short  and  simple  terms  set  out  his  defense  heretofore  presentable  by  plea  in  bar  or 
abatement  shall  be  made  in  evidence  and  avoiding  any  general  denial  of  the  averments  of 
the  bill,  but  specifically  admitting  or  denying  or  explaining  the  facts  upon  which  the  plain- 
tiff relies,  unless'  the  defendant  is  without  knowledge,  in  which  case  he  shall  so  state,  such 
statement  operating  as  a  denial.  Averments  other  than  of  value  or  amount  of  damage, 
if  not  denied,  shall  be  deemed  confessed,  except  as  against  an  infant,  lunatic  or  other  per- 
son non  compos  and  not  under  guardianship,  but  the  answer  may  be  amended,  by  leave 
of  the  court  or  judge,  upoii  reasonable  notice,  so  as  to  put  any  averment  in  issue,  whei^ 
justice  requires  it.  The  answer  may  state  as  many  defenses,  in  the  alternative,  regardless 
of  consistency,  as  the  defendant  deems  essential  to  his  defense. 

The  answer  mUst  state  in  short  and  simple  form  any  counter-claim  arising  out  of  the 
transaction  which  is  the  subject  matter  of-the  suit,  and  may,  without  cross-bill,  set  out 
any  set-off'  or  counter-claim  against  the  plaintiff  which  might  be  the  subject  of  an  inde- 
pendent suit  in  equity,  against  him,  and  such  set-off  or  counter-claim,  so  set  up,  shall  have 
the  same  effect  as  a  cross-suit,  so  as  to  enable  the  court  to  pronounce  a  final  judgment  in 
the  same  suit  both  on  the  original  and  cross-claims. 

RULE  XXXI. —  Reply — When  required — 'When  cause  at  issue. —  tJnless  the  answer  assert 
n  set-off  or  counter-claim,  no  reply  shall  be  required  without  special  order  of  the  court 
or  j.udge,  but  the  cause  shall  be  deemed  at  issue  upon  the  filing  of  the  answer,  and  any 
j£w  or  affirmative  matter  therein  shall  be  deemed  to  be  denied  by  the  plaintiff.  If  the 
answer  include  a  set-off  or  counter-claim,  the  party  against  whom  it  is  asserted  shall  reply 
within  ten  days  after  the  filing  of  the  answer,  unless  a  longer  time  be  allowed  by  the 
court  or  judge.  If  the  counter-claim  is  one  which  affects  the  rights  of  other  defendants 
they  or  their  solicitors  shall  be  served  with  a  copy  of  the  same  within  ten  days  from  the 
filing  thereof,  and  ten  days  shall  be  afccorded  to  such  defendants  for  filing  a  reply.  In 
default  of  a  reply,  a  decree  pro  confesso  on  the  counter-claim  may  be  entered  as  in  default 
of  an  answer  to  the  bill. 

RULE  XXXII. — Answer  to  amended  bill.— In  every  case  where  an  amendment  to  the 
bill  shall  be  made  after  answer  filed,  the  defendant  shall  put  in  a  new  or  supplemental 
answer  within  teij  days, after  that  on  which  the  amendment  or  amended  bill  is  filed,  unless 
the  time  is  enlarged  or  otherwise  ordered  by  a  judge  of  the  court;  and  upon  his  default, 
the  like  proceedings  may  be  had  as  in  case  of  an  omission  to  put  in  an  answer. 

RULE  XXXIII.— Testing  sufficiency  of  defense.— Exceptions  for  insuflSciency  of  an 
answer  are  abolished.  But  if  an  answer  set  up  an  affirmative  defense,  set-off  or  counter- 
claim, the  plaintiff  may,  upon  five  days'  notice,  or  such  further  time  as  the  court  may 
allow  test  the  sufficiency  of  the  same  by  motion  to  strike  out.  If  found  insufficient  but 
amendable  the  court  may  allow  an  amendment  upon  terms,  or  strike  out  the  matter. 

92 


1458  United  States  Equity  Rules.  [xxxiv-xlii. 

RULE  XXXIV. —  Supplemental  pleading. —  Upon  application  of  either  party  the  court 
or  judge,  may  upon  reasonable  notice  and  such  terras  as  are  just,  permit  him  to  file  and 
servfe  a  supplemental  pleading,  alleging  material  facts  occurring  after  his  former  pleading, 
or  of  which  he  was  ignorant  when  it  was  made,  including  the  judgment  or  decree  of  a  com- 
petent court  rendered  after  the  commencement  of  the  suit  determining  the  matters  in  con- 
troversy or  iir  part  thereof. 

RULE  XXXV. —  Bills  of  revivor  and  supplemental  Mils — Forms. —  It  shall  not  be  neces- 
sary in  any  bill  of  revivor  or  supplemental  bill  to  set  forth  any  of  the  statements  in  the 
original  suit,  unless  the  special  circumstances  of  the  case  may  require  it. 

RULE  XXXVI. —  OfScers  before  whom  pleadings  verified. —  Every  pleading  which  is  re- 
quired to  be  sworn  to  by  statute,  or  these  rules,  may  be  verified  before  any  justice  or 
judge  of  any  court  of  the  United  States,  or  of  any  State  or  Territory,  or  of  the  District 
of  Columbia,  or  any  clerk  of  any  court  of  the  United  States^  or  of  any  Territory,  or  of  the 
District  of  Columbia,  or  any  notary  public. 

RULE  XXXVII. —  Parties  generally — Intervention. —  Every  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  but  an  executor,  administrator,  guardian,  trustee 
of  an  express  trust,  a  party  with  whom  or  in  whose  name  a  contract  has  been  mtide  for 
the  benefit  of  another,  or  a  party  expressly  authorized  by  statute,  may  sue  in  his  own 
name  without  joining  with  him  the  party  for  whose  benefit  the  action  is  brought.  All 
persons  having  an  interest  in  the  subject  of  the  action  and  in  obtaining  the  relief  de- 
manded may  join  as  plaintiffs,  and  any  person  may  he  made  a,  defendant  who  nas  or 
claims  an  interest  adverse  to  the  plaintiff.  ~  Any  person  may  at  any  time  be  made  a  party 
if  his  presence  is  necessary  or  proper  to  a  complete  determination  of  the  cause.  Persons 
having  a  united  interest  must  be  joined  on  the  same  side'  as  plaintiffs  or  defendants,  but 
when  any  one  refuses  to  join,  he  may  for  such  reason  be  made  a  defendant. 

Anyone  claiming  an  interest  in  the  litigation  may  at  any  time  be  permitted  to  assert 
his  right  by  interventioil,  but  the  intervention  shall  be  in  subordination  to,  and  in  recog- 
nition of,  the  propriety  of  the  main  proceeding.  ~ 

RULE  XXXVIII. —  Representatives  of  class. —  When  the  question  is  one  of  common  or 
general  interest  to  many  persons  constituting  a  class  so  numerous  as  to  make  it  im- 
practicable to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the 

whole. 

RULE  XXXIX. — Absence  of  persons  who  would  be  proper  parties. —  In  all  cases  where 
it  shall  appear  to  the  court  that  persons,  who  might  otherwise  be  deemed  proper  parties 
to  the  suit.  Cannot  he  made  parties  by  reason  of  their  being  out  of  the  jurisdicttion  of  the 
court,  or  incapable  otherwise  of  being  made  parties,  or  because  their  joinder  would  oust 
the  jurisdiction  of  the  court  as  .to  the  parties  before  the  court,  the  court  may,  in  its 
discretion,  proceed  in  the  cause  without  making  such  persons  parties;  and  in  such  oases 
the  decree  shall  be  without  prejudice  to  the  rights  of  the  absent  parties. 

RULE  XL. — Nominal  parties. —  Where  no  account,  payment,  conveyance,  or  other  direct 
relief  is  sought  against  a  party  to  a  suit,  not  being  an  infant,  the  party,  upon  service 
of  the  subposna  upon  him,  need  not  appear  and,  answer  the  bill,  unless  the  plaintiff 
specially  requires  him  to  do  so  by  the  prayer;  but  he  may  appear  and  answer  at  his 
option;  and  if  he  does  not  appear  and  answer  he  shall  be  bound  by  all  the  proceedings 
in  the  cause.  If  the  plaintiff  shall  require  him  to  appear  and  answer  he  shall  be  entitled 
to  the  costs  of  all  the  proceedings  against  him,  unless  the  court  shall  otherwise  direct. 

RULE  XLI. —  Suit  to  execute  trusts  of  will — Heir  as  party. —  In  suits  to  execute  the 
trusts  of  a  will,  it  shall  not  be  necessary  to  make  the  heir  at  law  a  party;  but  the 
plaintiff  shall  be  at  liberty  to  make  the  heir  at  law  a  party  where  he  desires  to  have 
the  will  established  against  him. 

RULE  XLII. —  Joint  and  several  demands. —  In  all  cases  in  which  the  plaintiff  has  A  joint 
and  several  demand  against  several  prrsons,  either  as  principals  or  sureties,  it  shall  not 
be  necessary  to  bring  before  the  court  as  parties  to  a  suit  concerning  such  demand  all  tha 
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persons  liable  thereto;  but  the  plaintifl'  may  proceed  against  one  or  more  of  the  persons 
severally  liable. 

HULE  XLIII. —  Defect  of  parties — Resisting  objection. —  Where  the  defendant  shall  by 
Lis  answer  suggest  that  the  bill  of  complaint  is  defective  for  want  of  parties,  the  plaintiff 
may,  witliin  fourteen  days  after  answer  flkd,  set  down  the  cause  for  argument  aa  a  motion 
upon  that  objection  only;  and  where  the  plaintiff  shall  not  so  set  down  his  cause,  but 
shall  proceed  therewith  to  a  hearing,  notwithstanding  an  objection  for  want  of  parties 
taken  by  the  answer,  he  shall  not  at  the  hearing  of  the  cause,  if  the  defendant's  objection 
shall  then  be  allowed,  be  entitled  as  of  course  to  an  order  to  amend  his  bill  by  adding 
parties;  but  the  court  shall  be  at  liberty  to  diamjiss  the  bill,  or  to  allow  an  amendment 
on  such  terms  as  justice  may  require. 

RULE  XLIV. —  Defect  of  parties — Tardy  objection. —  If  a  defendant  shall,  at  the  hear- 
ing uf  a  cause,  object  that  a  suit  is  defective  for  want  of  parties,  not  having  by  motion 
or  answer  taken  the  objection  and  therein  apecified  by  name  or  description  the  parties 
U>  whom  the  objection  applies,  the  court  shall  be  at  liberty  to  make  a  decree  saving  the 
rights  of  the  absent  parties. 

RULE  XLV. —  Death  of  party — Revivor. —  In  the,  event  of  the  death  of  either  party  the 
court  may,  in  a  proper  case,  upon  motion,  order  the  suit  to  be  revived  by  the  susbtitution 
of  the  proper  parties.  If  the  successors  or  representatives  of  the  deceased  party  fail  to 
make  such  application  within  a  reasonable  time,  then  any  other  party  may,  on  motion, 
apply  for  such  relief,  and  th«  court,  upon  any  such  motion  may  make  the  necessary  orders 
for  notice  to  the  parties  to  be  substituted  and  for  the  filing  of  such  pleadings  or  amend- 
ments as  may  be  necessary. 

RULE  XL VI. —  Trial — Testimony  usually  taken  in  open  court — ^Rulings  on  objections  to 
evidence. —  In  all  trials  in  equity  the  testimony  of  witnesses  shall  be  taken  orally  in  open 
court,  except  as  otherwise  provided  by  statute  or  these  rules.  The  court  shall  pass  upon 
the  admissibility  of  all  evidence  offered  as  in  actions  at  law.  When  evidence  is  offered 
and  excluded,  and  the  party  against  whom  the  ruling  is  made  excepts  thereto  at  the  time, 
the  court  shall  take  and  report  so  much  thereof,  or  make  such  a  statement  respecting  it, 
as  will  clearly  show  the  character  of  the  •evidence,  the  form  in  which  it  was  offered,  the 
objection  made,  the  ruling,  and  the  exception.  If  the  appellate  court  shall  be  of  opinion 
that  the  evidence  should  have  been  admitted,  it  shall  not  reverse  the  decree  unless  it  be 
clearly  of  opinion  that  material  prejudice  will  result  from  an  affirmance,  in  which  event 
it  shall  direct  such  further  steps  as  justice  may  require. 

ilULE  XL VII. —  Depositions — ^To  be  taken  in  exceptional  instances. —  The  court,  upon 
application  of  either  party,  when  allowed  by  statute,  or  for  good  and  exceptional  cause  for 
departing  from  the  general  rule,  to  he  shown  by  affidavit,  may  permit  the  deposition  of 
named  witnesses*  to  be  used  before  the  court  or  upon  a  referenoa  to  a  master,  to  be  taken 
before  an  examiner  or  other  named  officer,  upon  the  notice  and  terms  specified  in  the 
order.  All  depositions  taken  under  a  statute,  or  under  any  such  order  of  the  court,  shall 
be  taken  and  Sled  as  follows,  unless  otherwise  ordered  by  the  court  or  judge  for  good 
cause  shown :  Those  of  the  plaintiff  within  sixty  days  from  the  time  the  cause  is  at  issue ; 
those  of  the  defendant  within  thirty  days  from  the  expiration  of  the  time  for  the  filing 
of  plaintiff's  depoaiitions;  and  rebutting  depositions  by  either  party  within  twenyt  days 
after  the  time  for  taking  original  depositions  expires. 

RULE  XL VIII. —  Testimony  of  expert  witnesses  in  patent  and  trademark  cases. —  In  a 
case  involving  the  validity  or  scope  of  a  patent  or  trade-mark,  the  district  court  may, 
upon  petition,  order  that  the  testimony  in  chief  of  expert  witnesses,  whose  testimony  is 
directed  to  matters  of  opinion,  be  set  forth  in  affidavits  and  filed  as  follows:  Those  of 
the  plaintiff  within  forty  days  after  the  cause  is  at  issue;  those  of  the  defendant  within 
twenty  days  after  plaintiff's  time  has  expired;  and  rebutting  affidavits  within  fifteen  days 
after  the  expdration  of  the  time  for  filing  original  affidavits.  Should  the  opposite  party 
desire  the  production  of  any  affiant  for  cross-examination,  the  court  or  judge  shall,  on 
motion,  direct  that  said  cross-examination  and  any  re-examination  take  place  before  the 
court  upon  the  trial,  and  unless  the  affiant  is  produced  and  submits  to  cross-examination 
in  compliance  with  such  direction,  his  affidavit  shall  not  be  used  as  evidence  in  the  cause. 
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RULE  XLIX. —  Evidence  taken  before  examiners,  etc. — All  evidence  oflfered  before  an 
ezaminer  or  like  officer,  together  with  aiiy  objections,  shall  be  saved  and  returned  into  the 
court.  Depositions,  whether  upon  oral  examination  before  an  examiner  or  like  officer  or 
otherwise,  shall  be  taken  upon  questions  and  answers  reduced  to  writing,  or  in  the  form  of 
narrat've,  and  the  witness  shall  be  subject  to  cross  and  re-examination. 

RULE  L. —  Stenographer — Appointment — Fees. —  When  deemed  necessary  by  the  court 
or  officer  taking  testimony  a  stenographer  may  be  appointed  who  shall  take  down  testi- 
mony in  shorthand  and,  if  required,  transcribe  the  same.  His  fee  shall  be  fixed  by  the 
court  and  taxed  ultimately  as  costs.  The  expense  of  taking  a  deposition,  or  the  cost  of  a 
transcript,  shall  be  advanced  by  the  party  calling  the  witness  or  ordering  the  transcript. 

RULE  LI. —  Evidence  taken  before  examiners,  etc. —  Objections  to  the  evidence,  before 
an  examiner  or  like  officer,  shall  be  in  short  form,  stating  the  grounds  of  objection  relied 
upon,  but  no  transcript  filed  by  such  officer  shall  include  argument  or  debate.  The  testi- 
mony of  each  witness,  after  being  reduced  to  writing,  shall  be  read  over  to  or  by  him,  and 
shall  be  signed  by  him  in  the  presence  of  the  officer;  provided,  that  if  the  witness  shall 
refuse  to  siign  his  deposition  so  taken,  the  officer  shall  sign  the  same,  stating  upon  the 
record  the  reasons,  if  any,  assigned  by  the  witness  for  such  refusal.  Objection  to  any 
question  or  questions  shall  be  noted  by  the  officer  upon  the  deposition,  but  he  shall  not 
have  power  to  decide  on  the  competency  or  materiality  or  relevancy  of  the  questions.  The 
court  shall  have  power,  and  it  shall  be  its  duty,  to  deal  with  the  costs  of  incompetent  and 
immaterial  or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

RULE  LII. — Attendance  of  witnesses  before  commissioner,  master  or  examiner. —  Wit- 
nesses who  live  within  the  district,  and  whose  testimony  may  be  taken  out  of  court  by 
these  rules,  may  be  summoned  to  appear  b?fore  a  commissioner  appointed  to  take  testi- 
mony, or  before  a  master  or  examiner  appointed  in  any  cause,  by  subpoeha  in  the  usual 
form,  which  may  be  issued  by  the  clerk  in  blank  and  filled  up  by  the  party  praying  the 
same,  or  by  the  commissioner,  master,  or  examiner,  requiring  the  attendance  of  the  wit- 
nesses at  the  time  and  place  specified,  who  shall  be  allowed  for  attendance  the  same  com- 
pensation as  for  attendance  in  court;  and  if  any  witness  shall  refuse  to  appear  or  give 
evidence  it  shall  be  deemed  a  contempt  of  the  court,  which  being  certified  to  the  clerk's 
office  by  the  commissioner,  master,  or  examiner,  an  attachment  may  issue  thereupon  by 
order  of  the  court  or  of  any  judge  thereof,  in  the  same  manner  as  if  the  contempt  were 
for  not  attending,  or  for  refusing  to  give  testimony  in,  the  court. 

In  case  of  refusal  of  witnesses  to  attend  or  be  sworn  or  to  answer  any  question  put  by 
the  commissioner,  master  or  examiner  or  by  counsel  or  solicitor,  the  same  practice  shall  be 
adopted  as  is  now  practiced  with  respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories. 

RULE  LIII. —  Notice  of  taking  testimony  before  examiner,  etc. —  Notice  shall  be  given 

by  the  respective  counsel  or  parties  to  the  opposite  coiuisel  or  parties  of  the  time  and  place 

of  examination  before  an  examiner  or  like  officer  for  such  reasonable  time  as  the  court 

or  officer  may  fix  by  order  in  each  case. 
t  >. 

■    RULE  LIV.— Depositions  under  Rev.  Stat.  §§  868,  865,  866,  867— Cross-examination.— 

After  a  cause  is  at  issue,  depositions  may  be  taken  as  provided  by  sections  863,  865,  866 
and  867,  Revised  Statutes.  But  if  in  any  case  no  notice  has  been  given  the  opposite  party 
of  the  time  and  place  of  taking  the  deposition,  he  shall,  upon  application  and  notice,  be 
entitled  to  have  the  witness  examined  orally  before  the  court,  or  to  a  cross-examination 
before  an  examiner  or  like  officer,  or  a  new  deposition  taken  with  notice,  as  the  court  or 
judge  under  all  the  circumstances  shall  order. 

RULE  LV. —  Deposition  deemed  published  when  filed. —  Upon  the  filing  of  any  deposi- 
tion or  affidavit  taken  under  these  rules  or  any  statute,  it  shall  be  deemed  published,  unless 
otherwise  ordered  by  the  court. 

RULE  LVI. —  On  expiration  of  time  for  depositions,  case  goes  on  trial  calendar. — After 
the  time  has  elapsed  for  taking  and  filing  depositions  under  these  rules,  the  ease  shall  be 
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placed  on  the  trial  calendar.  Thereafter  no  further  testimony  by  deposition  shall  be  taken 
except  for  some  strong  reason  shown  by  afRdavit.  In  every  such  application  the  reason 
why  the  testimony  of  the  witness  cannot  be  had  orally  on  the  trial,  and  why  his  deposi- 
tion has  not  been  before  taken,  shall  be  set  forth,  together  with  the  testimony  which  it 
is  expected  the  witness  will  give. 

RULE  LVII. —  Continuances. — After  a  cause  shall  be  placed  on  the  trial  calendar  it  may 
be  passed  over  to  another  day  of  the  same  term,  by  consent  of  counsel  or  order  of  the 
court,  but  shall  not  be  continued  beyond  the  term  save  in  exceptional  cases  by  order  of  the 
court  upon  good  cause  shown  by  aflBdavit  and  upon  such  terms  as  the  court  shall  in  its 
discretion  impose.  Continuances  beyond  the  term  by  consent  of  the  parties  shall  be 
allowed  on  condition  only  that  a  stipulation  be  signed  by  counsel  for  all  the  parties  and 
that  all  costs  incurred  theretofore  be  paid.  Thereupon  an  order  shall  be  entered  dropping 
the  case  from  the  trial  calendar,  subject  to  reiiistatement  within  one  year  upon  application 
to  the  court  by  either  party,  in  which  event  it  shall  be  heard  at  the  earliest  convenient 
dav.  If  not  so  reinstated  within  the  year,  the  suit  shall  be  dismissed  without  prejudice 
to  a  new  one. 

RULE  LVIII. —  Discovery — Interrogatories — Inspection  and  production  of  documents — 
Admission  of  execution  or  genuineness. —  The  plaintiff  at  any  time  after  filing  the  bill 
and  not  later  than  twenty-one  days  after  the  joinder  of  issue,  and  the  defendant  at  an.v 
time  after  filing  his  answer  and  not  later  than  twenty-one  days  after  the  joinder  of  issue, 
and  either  party  at  any  time  thereafter  by  leave  of  the  court  or  judge,  may  file  interroga- 
tories in  writing  for  the  discovery  by  the  opposite  party  or  parties  of  facts  and  documents 
material  to  the  support  or  defense  of  the  cause,  with  a  note  at  the  foot  thereof  stating 
which  of  the  interrogatories  each  of  the  parties  is  required  to  answer.  But  no  party  shall  ' 
file  more  than  one  set  of  interrogatories  to  the  same  party  without  leave  of  the  court  or 
judge.  , 

If  any  party  to  the  cause  is  a  public  or  private  corporation,  any  opposite  party  may  ■ 
apply  to  the  court  or  judge  for  an  order  allowing  him  to  file  interrogatories  to  be  answered 
by  any  officer  of  the  corporation,  and  an  order  may  be  made  accordingly  for  the  examina- 
tion of  such  officer  as  may  appear  to  be  proper  upon  such  interrogatories  as  the  court  or  ; 
judge  shall  think  fit. 

Copies  shall  be  filed  for  the  use  of  the  interrogated  party  and  shall  be  sent  by  the  clerk 
to  the  respective  solicitors  of  record,  or  to  the  last  known  address  of  the  opposite  party 
if  there  be  no  record  solicitor. 

Interrogatories  shall  be  answered,  and  the  answers  filed  in  the  clerk's  office,  within 
fifteen  days  after  they  have  been  served,  unless  the  time  be  enlarged  by  the  court  or  judge.  | 
Each  interrogatory  shall  be  answered  separately  and  fully  and  the  answers  shall  be  in  , 
writing,  under  oath,  and  signed  by  the  party  or  corporate  officer  interrogated.    Within  ten  I 
days  after  the  service  of  interrogatories,  objections  to  them,  or  any  of  them,  may  be  pre 
sented  to  the  court  or  judge,  with  proof  of  notice  of  the  purpose  so  to  do;  and  answers 
shall  be  deferred  untilthe  objections  are  determined,  which  shall  be  at  as  early  a  time  as 
is  practicable.    In  so  far  as  the  objections  are  sustained,  answers  shall  not  be  required. 

The  court  or  judge,  upon  motion  and  reasonable  notice,  may  make  all  such  orders  as 
may  be  appropriate  to  enforce  answers  to  interrogatories  or  to  effect  the  inspection  or  pro- 
duction of  documents  in  the  possession  of  either  party  and  containing  evidence  material  to 
the  cause  of  action  or  defense  of  his  adversary.  Any  party  "failing  or  refusing  to  comply 
with  such  an  order  shall  be  liable  to  attachment,  and  shall  also'  be  liable,  if  a  plaintiff,  to 
have  his  bill  dismissed,  and,  if  a  defendant,  to  have  his  answer  stricken  out  and  be  placed 
in  the  same  situation  as  if  he  had  failed  to,  answer. 

By  a  demand  served  ten  days  before  the  trial,  either  party  may  call  on  the  other  to 
admit  in  writing  the  execution  or  genuineness  of  any  document,  letter  or  other  writing, 
saving  all  just  exceptions;  and  if  such  admission  be  not  made  within  five  days  after 'such 
service,  the  costs  of  proving  the  document,  letter 'or  writing  shall  be  paid  by  the  party 
refusing  or  neglecting  to  make  such  admission,  unless  at  the  trial  the  court  shall  find  that 
the  refusal  or  neglect  was  reasonable. 

RULE  LIX. —  Reference  to  master — Exceptional,  not  usual. —  Save  in  matters  of  account, 
a  reference  to  a  master  shall  be  the  exception,  not  the  rule,  and  shall  be  made  only  upon 
a  showing  that  some  exceptional  condition  requires  it.    When  such  a  reference  is  made,  the 
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party  at  whose  instance  or  for  whose  benefit  it  is  made  shall  cause  the  order  of  reference 
to  be  presented  to  the  'master  for  a  hearing  within  twenty  days  succeeding  the  time  when 
the  reference  was  made,  unless  a  longer  time  be  specially  granted  by  the  court  or  judge; 
if  he  shall  omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forthwith  to  cause  proceed- 
ings to  be  had  before  the  master,  at  the  costs  of  the  party  procuring  the  reference. 

RULE  LX.— Proceedings  before  master.— Upon  every  such  reference,  it  shall  be  the 
duty  of  the  master,  as  soon  as  he  reasonably  can  after  the  same  is  brought  before  liim, 
to  assign  a  time  and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof  to 
each  of  the  parties,  or  their, solicitors;  and  if  either  party  shall  fail  to  appear  at  the  time 
and, place  appointed,  the  master  shall  be  at  liberty  to  proceed  ex  parte,  ox,  in  his  discre- 
tion, to  adjourn  the  examination  and  proceedings  to  a  future  day,  giving  notice  to  the 
absent  party  or  his  solicitor  of  such  adjournment;  and  it  shall  be  the  duty  of  the  master 
to  proceed  with  all  reasonable  diligence  in  every  such  reference,  and  with  the  least  prac- 
ticable delay,  and  either  party  shall  be  at  liberty  to  apply  to  the  court,  or  a  judge  thereof^ 
for  an  order  to  the  master  to  speed  the  proceedings  and  to  make  his  report,  and  to  certify 
to  tlie  court  or  judge  the  reason  for  any  delay. 

RULE  LXI. —  Master's  report— Documents  identified  but  not  set  forth. —  In  the  reports 
made  by  the  master  to  the  court,  no  part  of  any  state  of  facts,  account,  charge,  affidavit, 
deposition,  examination,  or  answer  brought  Jn  or  used  before  him  shall  be  stated  or  re- 
cited. But  such  stfite  of  facts,  account,  charge,  affidavit,  deposition,  examination,  or  answer 
shall  be  identified,  and  referred  to,  so  as  to  inform  the  court  what  state  of  facts,  account, 
charge,  affidavit,  deposition,  examination,  or  answer  were  so  brought  in  or  used. 

RULE  LXII. —  Power  of  master. —  The  master  shall  regulate  all  the  proceedings  in 
every  hearing  before  him,  upon  every  reference;  and  he  shall  have  full  authority  to  examine 
the  parties  in  the  cause,  upon  oath,  touching  all  matters  contained  in  the  reference;  and 
also  to  require  the  production  of  all  boolcs,  papers,  writings,  vouchers,  and  other  docu- 
ments applicable  thej-eto;  and  a,lso  to  examine  on  oath,  viva  vooe,  all  witnesses  produced 
by  the  parties  before  him,  or  by  deposition,  according  to  the  acts  of  Congress,  or  otherwise, 
as  here  provided;  and  also  to  direct  the  mode  in  which  the  matters  requiring  evidence 
shall  be  proved  before  him;  and  generally  to  do  all  other  acts,  and  direct  all  other  in- 
quiries and  proceedings  in  the  matters -before  him,  which  he  may  deem  necessary  and  proper 
to  the  justice  and  merits  thereof  and  the  rights  of  the  parties. 

RULE  LXIII. —  Form  of  accounts  before  master. — All  parties  accounting  before  a  master 
shall  bring  in  their  respective,  accounts  in  the  form  of  debtor  and  creditor;  and  any  of  the 
other  parties  who  shall  l.ot  be  satisfied  with  the  account  so  brought  in  shall  be  at  liberty 
to  examine  the  accounting  party  viva  voce,  or  upon  interrogatories,  as  the  master  shall 
direct. 

RULE  LXIV. —  Former  depositions,  etc.,  may  be  lised  before  master. — ^All  affidavits, 
depositions  and  documents  which  have  been  previously  made,  read,  or  used  in  the  court  upon 
any  proceeding  in  any  cause  or  matter  may  be  used  before  the  master. 

RULE  LXV. —  Claimants  before  master  examinable  by  him. —  The  master  shall  be  at 
liberty Jio  examine  any  creditor  or  other  person  coming  in  to  claim  before  him,  either  upon 
written  interrogatories  or  viva  vooe,  or  in  both  modes,  as  the  nature  of,  the  case  may 
appear  to  him  to  require.  The  evidence  upon  sueh  examinations  shall  be  taken  down  by 
the  master,  or  by  some  other  person  by  his  order  and  in  his'presence,  if  either  party  re- 
quires it,  in  order  that  the  same  may  be  used  by  the  court  if  necessary. 

RULE  LXVI. —  Return  of  master's  report — Exceptions — Hearing.— The  master,  as  soon 
as  his  report  is  ready,  shall  return  the  same  into  the  clerk's  office  and  the  day  of  the  re- 
turn shall  be  entered  by  the  clerk  in  the  Equity  Docket.  The  parties  shall  have  twenty 
days  from  the  time  of  the  filing  of  the  report  to  file  exceptions  thereto,  and  if  no  excep- 
tions are  within  that  period  filed  by  either  party,  the  report  shall  stand  confirmed.  If 
exceptions  are  filed,  they  shall  stand  for  hearing  before  the  court,  if  then  in  session,  or, 
if  not,  at  the  next  sitting  held  thereafter,  by  adjournment  or  otlierwise. 
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RULE  LXVII. —  Costs  on  exceptions  to  master's  report. —  In  order  to  prevent  exceptions 
to  reports  from  being  filed  for  frivolous  causes,  or  for  mere  delay,  the  party  vfhose  ex- 
ceptions are  overruled  shall,  for  every  exception  overruled,  pay  five  dollars  costs  to  the 
othe/party,  and  for  every  exception  allowed  shall  be  entitled  to  the  same  costs. 

RULE  LXVIII. — Appointmeut  and  compensation  of  masters. —  The  district  courts  may 
appoint  standing  masters  in  chancery  in  their  respective  districts  (a  majority  of  all  the 
judges  thereof  concurring  in  the  appointment),  and  they  may  also  appoint  a  master 
pro  hao  vice  in  any  particular  case.  The  compensation  to  be  allowed  to  every  master  shall 
be  fixed  by  the  district  court,  in  its  discretion,  having  regard  to  all  the  circumstances 
thereof,  and  the  compensation  shall  be  charged  upon  and  borne  by  such  of  the  parties  in 
the  cause  as  the  court  shall  direct.  The  master  shall  not  retain  his  report  as  security 
for  his  compensation;  but  when  the  compensation  is  allowed  by  the  court,  he  shall  be 
entitled  to  an  attachment  for  the  amount  against  the  party  who  is  ordered  to  pay  the 
same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the  time  prescribed  by  tlie  court. 

RULE  LXIX. —  Petition  for  rehearing. —  Every  petition  for  a  rehearing  shall  contain 
the  special  matter  or  cause  on  which  such  rehearing  is  applied  for,  shall  be  signed  by 
counsel,  and  the  facts  therein  stated,  if  not  apparent  on  the  record,  shall  \>e  verified  by  the 
oath  of  the  party  or  by  some  other  .person.  No  rehearing  shall  be  granted  after  the  term 
at  which  the  final  decree  of  the  court  shall  have  been  entered  and  recorded,  if  an  appeal 
lies  to  the  Circuit  Court  of  Appeals  or  the  Supreme  Court.  But  if  no  appeal  lies,  the 
petition  may  be  admitted  at  any  time  before  the  end  of  the  next  term  of  the  court,  in  the 
discretion  of.  the  court. 

RULE  LXX. —  Suits  by  or  against  incompetents. — Guardians  ad  litem  to  defend  a  suit 
may  be  appointed  by  the  court,  or  by  any  judge  thereof,  for  infants  or  other  persons  who 
are  under  guardianship,  or  otherwise  incapable  of  suing  for  themselves.  All  infants  and 
other  persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their  proohein  ami; 
subject,  however,  to  such  orders  as  the  court  or  judge  may  direct  for  the  protection  of 
infants  and  other  persons. 

RULE  LXXI. —  Form  of  decree. —  In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answers,  nor  other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any 
other  prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order;  but  the  decree 
and  order  shall  begin,  in  substance,  as  follows:  "This  cause  came  on  to  be  heard  (or  to 
be  further  heard,  as  the  case  may  be)  at  this  term,  and  was  argued  by  counsel ;  and  there- 
upon, consideration  thereof,  it  was  ordered,  adjudged  and  decreed  as  follows,  viz.:  "  (Here 
insert  the  decree  or  order.) 

RULE  LXXII. —  Correction  of  clerical  mistakeis  in  orders  and  decrees. —  Clerical  mistakes 
in  decrees  or  decretal  orders,  or  errors  arising  from  any  accidental  slip  or  omission,  at  any 
time  before  the  close  of  the  term  at  which  final  decree  is  rendered,  be  corrected  by  order 
of  the  court  or  a  judge  thereof,  upon  petition,  without  the  form  or  expense  of  a  reliearing. 

RULE  LXXIII.— Preliminary  injunctions  and  temporary,  restraining  orders.— No  pre- 
liminary injunction  shall  be  granted  without  notice  to  the  opposite  party.  Nor  shall  any 
temporary  restraining  or<Jer  be  granted  without  notiee  to  the  opposite  party,  unless  it 
shall  clrarly  appear  from  specific  facts,  shown  by  affidavit  or  by  the  verified  bill,  that 
immediate  and  irreparable  loss  or  damage  will  result  to  the  applicant  before  the  matter 
can  be  heard  on  notice.  In  case  a  temporary  restraining  order  shall  be  granted  without 
notice,  in  the  contingency  specified,  the  matter  shall  be  made  returnable  at  the  earliest 
possible  time,  and  in  no  event  later  than^  ten  days  from  the  date  of  the  order,  and  shall 
take  precedence  of  all  matters,  except  older  niatters  of  the  same  character.  When  the  matter 
comes  up  for  hearing  the  party  who  obtained  the  temporary  restraining  order  shall  pro- 
ceed with  his  application  for  a  preliminary  injunctioij,  and  if  he  does  not  do  so  the  court 
shall  dissolve  his  temporary  restraining  order.  Upon  two  days  notice  to  the  party  obtain- 
ing such  temporary  restraining  order,  the  opposite  party  may  appear  and  move  dissolution 
or  modification  of  the  order,  and  in  that  event  the  court  or  judge  shall  proceed  to  hear 
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and  determine  the  motion  as  expeditiously  as  the  ends  of  justice  may  require.    Jivery 
temporary   restraining  order  shall  be   forthwith   filed  in  th?  clerk's   office. 

RULE  LXXIV. —  Injunction  pending  appeal. —  When  an  appeal  from  a  final  decree,  in 
an  equity  suit,  granting  or  dissolving  a,n  injunction,  is  allowed'  by  a  justice  or  a  judge 
who  took  part  in  the  decision  of  the  cause,  he  may,  in  his  discretion,  at  the  time  of  such 
allowance,  make  an  order  suspending,  modifying  or  restoring  the  injunction  during  the 
pendency  of  the  appeal,  upon  such, terms,  as  to  bond  or  otherwise,  as  he  may  consider 
proper  for  the  security  of  the  rights  of  the  opposite  party, 

RULE  LXXV. —  Record  on  appeal — Reduction  and  preparation. —  In  case  of  appeal:. 

(a)  It  shall  be  the  duty  of  the  appellant  or  his  solicitor  to  file  with  the  clerk  of  the 
court  from  which  the  appeal  is  prosecuted,  together  with  proof  or  acknowledgment  of 
servce  of  a  copy  on  the  appellee  or  his  solicitor,  a  praecipe  which  shall  indicate  the 
portions  of  the  record  to  be  incorporated  into  the  transcript  on  such  appeal.  Should  the 
appellee  or  his  solicitor  desire  additional  portions  of  the  record  incorporated  into  the 
transcript,  he  shall  file  with  the  clerk  of  the  court  his  praecipe  also  within  ten  days 
thereafter,  unless  the  lime  shall  be  enlarged  by  the  -court  or  a  judge  thereof,  indicating 
such  additional  portions  of  the  record  desired  by  him. 

(6)  The  evidence  to  be  included, in  the  record  shall  not  be  set  forth  in  full,  but  shall 
be  stated  in  simple  and  condensed  form,  all  parts  hot  essential  to  the  decision  of  the 
questions  presented  by  the  appeal  being  omitted  and  the  testimony  of  witnesses  ueing 
stated  only  in  narrative  form,  save  that  if  either  party  desires  it,  and  the  court  or  judge 
BO  directs,  any  part  of  the  testimony  shall  be  reproduced  in  the  exact  words  of  the  witness. 
The  duty  of  so  condensing  and  stating  the  evidence  shall  rest  primarily  on  the  appellant, 
who  shall  prepare  his  statement  thereof  and  lodge  the  same  at  the  clerk's  office  for  the 
examination  of  the  other  parties  at  or  before  the  time  of  filing  his  praecipe  under  para- 
graph a  of  this  rule.  He  shall  also  notify  the  other  parties  or  their  solicitors  of  such 
lodgment  and' shall  name  a  time  and  place  when  he  wall  ask  the  court  or  judge  to  approve 
the  statement,  the  time  so  named  to  be  at  least  ten  days  after  such  notice.  At  the  expira- 
tion of  the  time  named  or  such  further  time  as  the  court  or  judge  may  allow,  the  state- 
ment, together  with  any  objections  made  or  amendments  proposed  by  any  party,  shall  be 
presented  to  the  coUrt  or  the  judge,  and  if  tne  statement  be  true,  complete  and' properly 
prepared,  it  shall  be  approved  by  the  court  or  judge,  and  if  it  be  not  true,  complete  or 
properly  prepared,  it  shall  be  made  so  under  the  direction  of  the  court  or  judge  and  shall 
then  be  approved.  When  approved,  it  shall  be  filed  in  the  clerk's  office  and  become  a  part 
of  tbe  record  for  the  purposes  of  the  appeal. 

(c)  If  any  difference  arises  between  the  parties  concerning  directions  as  to  the  general 
contents  of  the  record  to  be  prepared  on  the  appeal,  such  difference  shall  be  submitted  to 
the  court  or  judge  in  conformity  with  the  provisions  of  paragraph  6  of  this  rule  and  shall 
be  covered  by  the  directions  which  the  court  or  judge  may  give  on  the  subject. 

RULE  LXXVI.  Record  on  appeal — Reduction  and  preparation — Costs — Correction  of  omis- 
sions.—  In  preparing  the  transcript  on  an  appeal,  especial  care  shall  be  taken  to  avoid  the 
inclusion  of  more  than  one  copy  of  the  same  paper  and  to  exclude  the  formal  and  imma- 
terial parts  of  all  exhibits,  documents  and  other  papers  included  therein;  and  for  any 
infraction  of  this  or  any  kindred  rule  the  appellate  court  may  withhold  or  impose  coste 
as  the  circumstances  of  the  case  and  the  discouragement  of  like  infractions  in  the  future 
may  require.  Costs  for  such  an  infraction  may  be  imposed  upon  offending  solicitors  aa 
well  as  parties. 

If,  in  the  transcript,  anything  material  to  either  party  be  omitted  by  accident  or  error, 
the  appellate  court,  on  a  proper  suggestion  or  its  own  motion,  may  direct  that  the  omission 
be  corrected  by  a  supplemental  transcript. 

RULE  LXXVII. — Record  on  appeal — Agreed  statement. —  When  the  questions  presented 
by  an  appeal  can  be  determined  by  the  appellate  court  without  an  examination  of  all  the 
pleadings  and  evidence,  the  parties,*with  the  approval  of  the  district  court  or  the  judge 
thfireof,  may  prepare  and  sign  a  statement  of  the  case  showing  how  the  questions  arose 
and  were  decided  in  the  district  court  and  setting  forth  so  much  only  of  the  facts  alleged 
and  proved,  or  sought  to  be  proved,  as  is  essential  •  to  a  decision  of  such  questions  by 
the  appellate  court.     Such  statement  wljen  iiled  in  the  office  of  the  clerk  of  the  district 
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court,  shall  be  treated  as  superseding,  for  the  purposes  of  the  a/ppeal,  all  parts  of  the 
record  other  than  the  decree  from  which  the  appeal  is  taken,  and,  together  with  such 
drcree,  shall  be  copied  and  certified  to  the  appellate  court  as  the  record  on  appeal. 

RULE  LXXVIII. — Affirmatio»  in 'Ueu  of  oath.— Whenever  under  these  rules  an  oath 
is  or  may  be  required  to  be  taken,  the  party  may,  if  conscientiously  scrupulous  of  taking 
an  oath,  in  lieu  thereof  make  solemn  affirmation  to  thie  truth  of  the  facts  stated  by  him. 

RULE  LXXIX. — Additional  rules  by  district  court. —  With  the  concurrence  of  a  ma- 
jority of  the  circuit  judges  for  the  circuit,  the  district  courts  may  make  any  other  and 
further  rules  and  regulations  for  the  practice,  proceedings  and  process,  mesne  and  final, 
in  their  respective  districts,  not  inconsistent  with  the  rules  hereby  prescribed,  and  from 
time  to  time  alter  and  amend  the  same. 

RULE  LXXX. —  Computation  of  time — Sundays  and  holidays. —  When   the  time   pre 
scribed  by  these  rules  for  doing  any  act  expires  on  a  Sunday  or  legal  holiday,  such  time 
shall  extend  to  and  include  the  next  succeeding  day  that  is  not  a  Sunday  or  legal  holiday. 

RULE  LXXXI.— These  rules  effective  February  1,  1913— Old  rules  abrogated.— These 
rules  shall.be  in  force  on  and  after  February  1,  1913,  and  shall  govern  all  proceedings 
in  cases  then  pending  or  thereafter  brought,  save  that  where  in  any  then  pending  cause 
an  order  has  been  made  or  act  done  which  cannot  be  changed  without  doing  substantial 
injustice,  the  court  may  give  effect  to  such  order  or  act  to  the  extent  necessary  to  avoid 
any  such  injustice. 

All  rules  theretofore  prescribed  by  the  Supreme  Court,  regulating  the  practice  ia  suits 
in  equity,  shall  be  abrogated  when  these  rules  take  effect. 
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Aluttement. 

defenses  formerly  presentable  by,  to  be 
made  in  answer,  29. 

Absence. 

of  persons  who  would  be  proper  'parties, 
39. 

Account. 

matters  of,  reference  to  master,  59. 
to  be  laentified  but  not  stated  in  mas- 
ter's report,  61. 
forms  of,  before  master,  63. 

Action  at  Law. 

erroneously    begim    as   suit   in   equity 

transfer,  22. 
joinder  of,  causes  of,  26. 
to  be  prosecuted  in  name  of  real  party, 

in  interest,  37. 

Additional  Rules. 

by  district  court,  79. 

Administrator, 
as  party,  37. 

Admissibility. 

of  evidence  offered  to  be  passed  on  by 
court,  46. 

Admission  of  Execution,  etc. 
of  documents,  etc.,  58. 

Advancement  of  Causes. 

notice  of  interlocutory  orders,  etc.,  6. 

Affidavit. 

plaintiff's,  of  noncompliance  with  de- 
cree, attachment  to  issue,  8. 

to  be  made  of  service  of  process  by  per- 
son appointed  therefor,  15. 

of  expert  witnesses  in  patent  and  trade- 
mark eases,  provisions  as  to,  48. 

required  on  application  for  continuance, 
57. 


Affidavit —  {Oontinued) . 

to  be  identified  but  not  stated  In  mas- 
ter's report,  81. 

previously  used  in  court,  ete.,  may  be 
used  before  master,  64. 

on  application  for  preliminary  injunc- 
tion, 73. 

Affirmation. 

in  lieu  of  oath,  78. 

Agreed  Statement.        ' 
record  on  appeal,  77. 

Alternative  Defenses. 

may  be  stated  in  answer,  30. 

Amended  bill. 

answer  to,  32. 

Amendments, 
generally,  19. 

permitted  of  any  process,  pleading,  rec- 
ord, etc.,  19. 
of  bill  as  of  course,  28. 

not  after  defendant's  pleading  filed, 

except,  etc.,  28. 
on  suggestion  of  defect  of  parties, 
43. 
of  pleadings  on  substitution  of  parties, 
45. 

Answer. 

subpcena,  proper  process  to  compel,  7. 

time  for,  12. 

to  be  filed  within  time  named  in  sub- ' 
poena,  16. 

enlarging  time   for  filing,  17. 

when  to  be  filed,  on  motion  set  aside 
decree  pro  confesso,  17. 

exceptions  to,  for  scandal  and  imperti- 
nence, shall  not  obtain,  21. 

defenses  to  be  presented  in,  29. 

to  be  filed  if  motion  to  dismiss  denied, 
29. 

if  not  filed,  decree  pro  confesso  entered, 
29. 
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Answer —  {Continued). 

defenses  formerJ^prSsentable  by  pl^a  in 
bar  or  abatement,  to  be^made  inj  29. 

what  to  coniain,  30. 

amendihent  of,  'by  leave,  on  reasonable 
notice,  30. 

to  omit  statement  of  evidence,  30. 

to  avoid  general  denial  of  averments  of 
i  bill,  30. 

to  speoiflcally  admit,  or  deny,  or  explain 
facts  upon  which  plaintiff'  reliesy' '  30. 

contents,  counter-claim,  30. 

to  state  counter-claims,  30. 
.  may  state  defenses  in  alternatives,  30. 

cause  at  issue  on  filing  of,  unless,  etc., 
31. 

to  amended  bill,  32.. 

new  or  supplemental,  to  be  filed  to 
amended  bill,  32. 

exceptions  for  insufficiency  of,  abolished, 
33.  ' 

if  insufficient  may  be  amended  or  matter 
stricken  out,  33. 
-  when  defect  of  parties  suggested,  pro- 
ceedings on,  43. 

may  be  stricken  out  for  failure  to  an- 
swer interrogatories  or  produce  docu- 
ments, 58. 

to  be  identified  but  not  stated  in  mas 
tor's  report,  61. 

Appeal. 

injunction  pending,  74. 

record  on,  differences  as  to,  75. 

reduction  and  preparation,  75. 

costs  —  correction  of  omissions,  76. 

agreed  statement,  77. 

Appearance. 

filed  with  clerk  to  be  noted  in  equity 

docket,  3. 
subpoena  proper  process  to  compel,  7. 

Appellant. 

to  notify  opposing  party  or  solicitors, 

etc.,  75. 
to   file   praecipe  indicating  portion    of 

record  on  appeal,  75. 
to  condense  evidence,  etc.,  75. 

Appellate  Court. 

not  to  reverse  decree  unless,  46. 
court  may  direct  further  steps  as  justice 
may  require,  46. 

Appellee. 

to  file  praecipe  indicating  additional 
portion  of  record  on  appeal,  75. 


Appointment. 

-r     and  fees  of-stenographers,  50, 
condensation' of  masters,  68. 

A^sitance. 

writ  of,  when  to  issue,  7. 

on  refusal  to  obey  decree  for  delivery  of 

possession,  9. 
provisions  as  to,  7. 

Attachment. 

for  noncompliance  with  decree,  8. 
not  to  be  discharged  unless  upon  full 
'  compliance  with  decree,  etc.,  8. 
may  issue  for  failure  to  answer  inter- 
rogatories or  produce  dpcuments,  58. 
Attenaance. 

of  witnesses  before  commissioner,  mas- 
ter, or  examiner,  52. 

Averments  of  Bill. 

if  not  denied,  deemed  confessed,  except, 
etc.,  30, 


BUI. 


B. 


■  subpoena  proper  mesne  process  to  compel 
appearance  and  answer  to,  7. 

whtn  filed,  clerk  to  issue  subpoena,  12. 

may  be  taken  pro  confessa  if  answer  not 
filed,  etc.,  12. 

exceptions  to,  for  scandal  and  imperti- 
nence, shall  not  obtain,  21. 

to  be  signed  by  solicitors,  24. 

of  complaint,  contents,  25. 

stnckholdfw'»^  27. 

stockholder's,  what  to  contain,  27. 

amendment  of,  as  of  course,  28. 

amended,  answer  to,  32. 

supplemental,  what  necessary  in,  35. 

of  revivor  and  supplemental  bills,  what 
necessary  in,  35. 

may  be  dismissed  for  failure  to  answer 
interrogatories  or  produce  documents. 
58. 

verification  of,  on  application  for  pre- 
liminary injunction,  etc.,  73. 

Bond. 

on  order  suspending,  etc.,  injunction 
pending  appeal,  74. 

Books. 

clerk  to  keep  equity  docket,  order  book, 

equity  journal,  3. 
papers,  etc.,  production  of,  required  by 

master,  62. 
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Calendar. 

trial,  case  goes  on,  -when,  56. 

Cause. 

speeding,  provision  as  to,  on  motion  set 
aside  decree  pro  oonfesso,  17. 

Causes. 

advancement,  conduct  and  hearing  of, 
notice  of  interlocutory  orders  for,  6. 

of  action,  joinder  of,  26. 

frivolous,  imposition  of  costs  on  excep- 
tions to  master's  report,  67. 

Certificate. 

signature  of  solicitor  to  pleading  to  be 
considered,  24. 

Chambers. 

awarding  process,  commissions,  orders, 
rules,  etc.,  by  judge  at,  1. 

Charge. 

to  be  identified  but  not  stated  in  mas- 
ter's report,  61. 

Circuit  Court  of  Appeals. 

if  appeal  lies  to,  rehearing  not  granted 
after  term,  69. 

Circuit  Judge. 

may  dispense  with  motion  day  if  public 
interest  permits,  6. 

Citizenship. 

name  and  residence  of  each  party  to  be 
stated  in  bill,  26. 

Claim. 

further  and  better  statement  of  nature 
of,  may  be  ordered,  20. 

Claimants. 

before  master,  examinable  by  hfm,  65. 

Class. 

represestatives  of,  may  sue  or  defend, 
38. 

Clerical. 

mistakes  in  orders  and  decrees,  correc- 
tion of,  72. 

Cleric. 

duties  of,  2. 

to  keep  equity,  docket,  3. 

order  book,  3. 

equity  journal,  3. 
motions  grantable  of  course  by,  5. 


numbers  of  the  rules. 
Clerk  —  ( Contirmed) . 

to  grant  as  of  course,  motions  and  ap- 
plications not  requring  order  of  court 
'  or  judge,  5. 
to  issue  writ  of  assistance  on  refusal  to 
obey  decree  for  delivery  of  posseasion, 
9. 
to  issue  subpoena  when  bill  filed,  and  not 

before,  12. 
of  court,  verification  of  pleadings  before, 

36. 
to  send  copies  of  interrogatories  to  so- 
licitors of  record,  58. 
office  of,  awarding  of  process,  commis- 
sions,   orders,    rules,   ete.,   by   judge 
at,  1. 
when  open,  2. 

master  to  return  report  into,  66.' 
temporary  restraining  orders  to  bt 

filed  in,  73. 
statement  as  to  appeal  to  be  filed 
in,  75. 

Commissioner. 

attendance  of  witnesses  before,  62. 

Commissions. 

award  of,  by  judge  at  chambers,  etc.,  1, 
Compensation. 

and  appointment  of  masters,  68. 

of  master  to  be  fixed  by  court,  68. 

Competency,  etc. 

of  questions  asked  before  examiner  not 
to  be  decided  by  him,  61. 

Computation  of  Time. 

Sundays  and  holidays,  89. 

Conduct  of  Causes.   . 

notice  of  interlocutory  orders  for,  6. 

Contempt. 

for  noncompliance  with  mandatory  or- 
der, etc.,  8. 

Continuances. 

provisions  as  to,  67. 

Copy. 

of  praecipe  indicating  portions  of  record 

on  appeal,  75. 
service  of,  indicating,  etc.,  76. 

Corporate  Officer. 

to  sign  interrogatories  under  oath,  58. 
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Coiporation, 

when  interrogatories  to  be  answered  by 

officer  of,  58. 
stockholder's  bill  against,  27. 

Correction. 

of  clerical  mistakes  in  orders  and  de- 
crees, 72. 
omissions  in  transcript  on  appeal,  76. 

Costs. 

payment  of,  and  full  compliance  with 
decree  before  a  discharge  of  attach- 
ment, 8. 
of  plaintiff  to  be  paid  before  court  will 
set  aside  decree  pro  confesso,  etc.,  17.  i 
terms  as  to,  when  further  and  partic- 
ular statement  in  pleading  required, 
20. 
to  nominal  parties,  40. 
stenographer's  fees  to  be  taxed  as,  50. 
of  incompetent,   etc.,  depositions  to  be 

dealt  with  by  court,  51. 
on  continuances,  provisions  as  to,  57. 
proving  execution  or  genuineness  of 

document,  etc.,  58. 
reference  to  master,  59. 
exception, to  master's  report,  67. 
may  be  imposed  upon  offending  solicit- 
ors, 76. 
imposition  of,  for  infraction  of  rule  as 
to  record  on  appeal,  76. 

Counsel. 

signature  of,  24. 

to  ^ve  notice  of  taking  testimony  before 

examiner,  etc.,  53. 
consent  of,  to  continuances,  provisions 

as  to,  57.- 
to  sign  petition  for  rehearing,  69. 

Counter-claim. 

to  be  stated  in  answer,  30. 
to  be  replied  to,  31. 

in  default  of  reply  to,  decree  pro  oon- 
fesso-  entered,  31. 

Court. 

on  motion  or  own  initiative,  may  order 

redundant,  impertinent  or  scandalous 

matter  stricken  out,  21. 
testimony   usually   to  be   taken   in,   at 

trial,  46. 
to  deal  with  costs  of  incompetent,  etc., 

depositions,  51. 
contempt  of,  by  witness  refusing  to  ap-   | 


numbers  of  the  rules. 

Court  —  ( ConUnued ) . 

pear  before  commissioner,  master  or 
examiner,  52. 
may  appoint  standing  masters  in  chan- 
cery, 68 
provisions  as  to  approval  by,  of  appel- 
lant's statement,  etc.,  on  appeal,  76. 
district,  additional  rules  by,  79. 
Creditor.  ■y''^'"' 

making  claim  before  master  examinftble 
by  him,  65. 

Croas-bill. 

counterclaim   to  be  stated  in  answer,, 
and  not  by,  30. 

Cross-examination. 

of  expert  witnesses  in  patent  and  trade- 
mark cases,  48. 
witness  where  no  notice  of  deposition 
given,  54. 


Damage. 

averments  in  bill  as  to,  30. 
to  be  shown  on  application  for  prelim- 
inary injunction,  73. 

Death  of  Party, 
revivor,  45. 

Decrees. 

of  court  to  be  entered  in  equity  jour- 
nal, 3. 

process   to   issue   to   compel   obedience 
to,  7. 

compelling  obedience  to,  writ  of  seques- 
tration, 8. 

discharge  of  attachment  upon   compli- 
ance with,  8. 

for   specific   performance,   provision    as 
to,  8. 

for  performance  of  specific  act,  attach- 
ment when,  8. 

solely  for  payment  of  money,  writ  of 
execution  on,  8. 

final,  enforcement,  8. 

for  delivery  of  possession,  writ  of  as- 
sistance on  refusal  to  obey,  9. 

for  deficiency  in  foreclosures,  etc.,  10. 

pro  confesso  on  default  in  answer,  16. 
when  may  be  set  aside,  17. 
to  be  followed  by  final  decree,  17. 

final,  following  decree  pro  confesso,  17. 

pro  confesso  entered,  if  answer  not  filed, 
etc.,  29. 
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Decrees —  lOontinued). 

in    default   of   reply   to   counter- 
claim, 31. 
not    to    be    reversed    unless    material 

prejudice  would  result,  46. 
form  of,  71. 

shall  not  recite  pleadings,  71. 
correction  of  clerical  mistakes  in,  7S. 
final,     appeals     from     an     injunction 

suit,  74. 
to  he  sent  up  with  agreed  statement  on 
appeal,  77. 

Deeds,  etc. 

decree  for  delivering  up,  attachment 
in,  8. 

Default. 

to  answer  bill  taken  pro  oonfesso,  16. 
of   reply   to   counter-claim,  decree  pro 

confesso,  31. 
in  answer  to  amended  bill,  proceedings 

on,  82. 

Defect. 

court  to  disregard  in  proceedings  not 

affecting  substantial  rights,  19. 
of  parties   resisting  objection,  43. 
tardy  objection  to,  44. 

Defendant. 

subpoena  proper  process  to  compel  ap- 
pearance and  answer  of,  7. 

if  not  found,  writ  of  sequestration 
proper  process  to  issue,  etc.,  7. 

to  take  notice  of  certain  decrees,  8. 

required  to  file  answer  on  or  before 
20th  day  after  service  of  sub- 
poena, 12. 

service  of  subpoena  to  be  upon,  13. 

to  answer  within  time  named  in  sub- 
poena, 16. 

person  refusing  to  join  as  plaintiff  or 
defendant  may  be  made  defend- 
ant, 37. 

time  within  which  to  take  deposition 
for,  47. 

Defense. 

further  and  better  statement  of  nature 
of,  may  be  ordered,  80. 

how  presented,  29. 

what  to  be  heard  separately  and  dis- 
posed of  before  trial,  etc,  20. 

testing  sufficiency  of,  33.  

Deficiency  in  Foreclosures,  etc;       "|- 
decree  for,  10. 


numbers  of  the  rules. 

Delay. 

signature  of  solicitor  to  pleadings  cer- 
tificate that  pleadings  not  interposed 
for,  24. 

master  to  certify  reason  for  any  to 
court,  60. 

imposition  of  costs  for,  on  exceptions 
to  master's  report,  67. 

Delivery  of  possession. 

writ  of  assistance  to  enforce,  T. 

Demands. 

joint  and  several,  48. 

Demurrers. 

abolished,  29. 

Depositions. 

to  be  taken  in  exceptional  instances,  47. 

time  within  which  to  be  taken,  47. 

taken  before  examiners,  etc.,  49. 

expense  of  taking  to  be  advanced  by 
party  calling  witnesses,  50. 

court  to  deal  with  costs  of  incompet- 
ent, etc.,  61. 

under  R.  S.  863,  865,  866,  867— cross- 
examination,  54. 

deemed  published  when  filed,  55. 

on  expiration  of  time  for,  case  goes 
on  trial  calendar,  56. 

to  be  identified  but  not  set  forth  in 
master's  report,  61. 

may  be  taken  by  master,  68. 

etc.,  former  may  be  used  before  mas- 
ter, 64." 

previously  used  in  court  may  be  used 
before  master,  64. 

Differences. 

concerning  directions  as  to  contents  of 
record  on  appeal,  provisions  as  to,  75. 

Disability. 

of  any  party  to  be  stated  in  bill,  35. 

Discovery. 

interrogatories  for,  when  to  be  filed,  58. 

Dismiss. 

motion  to,  setting  down  for  hear- 
ing, 89. 

Dismissal  of  Causes  Continued, 
if  not  reinstated,  67. 
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District  Courts. 

always  open  for  certain  purposes,  1. 

to  establish  time  and  places  when  mo- 
tions may  be  made  and  disposed 
of,  6. 

additional  rules  by,  79. 

District  Judge. 

may  make,  direct  and  award .  process, 
commissions,  orders,  rules,  etc.,  1. 

Documents. 

inspection  and  production  of,  58. 

court  may  enforce  inspection  and  pro- 
duction of,  58. 

interrogatories  for  discovery  of,  when 
to  be  filed,  58. 

Documents. 

execution   or   genuineness  of,   call  for 

admission  of,  58. 
Identified  but  not  set  forth  in  master's 

report,  61. 
production  of,  required  by  master,  62. 
previously  used  in  court  may  be  used 

before  master,  64. 

Dwelling-house. 

service  of  subpoena  by  leaving  copy 
at,  13. 

E. 
Equity  Docket. 

clerk  to  keep,  3. 
index  of,  3. 
noting  of  order  in,  not  notice,  4. 
day  of  return  of  master's  report  to  be 
entered  in,  66. 

Equity  Journal. 

clerk  to  keep,  3. 
index  of,  3. 

Equity. 

suit  in,  action  at  law  erroneously  be- 
gun as — transfer,  33. 

matters  ordinarily  determinable 
at  law  when  arising  in,  to  be  dis- 
posed of  therein,  23. 

Error. 

or  defect  in  proceedings,  court  to  dis- 
regard when  not  affecting  substan- 
tial rights,  19. 

Evidence. 

mere  statement  of,  to  be  omitted  from 

ill,  85. 


Evidence  —  ( OonUnued ) .  - 

admissibility  of,  to  be  passed  on   by 

court,  46. 
offered      and     excluded,      proceedings 

on,  46. 
affidavits  of  expert  witnesses  in  patent 

and  trade-mark  cases,  when  not  to 

be  used  as,  48. 
taken  before  examiners  to  be  returned 

to  court,  49. 
taken  before  examiners,  provisions  as 

to;  51. 
objections   to,  taken  before  examiner, 

etc.,  51. 
court  or  judge  may  enfol-ce  answers  to 

interrogatories     and     production     of 

documents  containing,  58. 
master   may   direct    mode. ,  of    proving 

matters  before  him,  63. 
before    master   on   examination   to    be 

taken  down,  65.  , 
how  to  be  stated  in  record,  75 
Ex  Parte. 

cause  to  be  proceeded  with  after  de- 
cree pro  confesso,   16. 

Examination. 

to  he  identified  but  not  stated  in  mas- 
ter's report,  61. 

Examiners. 

evidence  taken  before,  to  be  returned 
to  court,  49. 

provisions  as  to,  51. 

not  to  decide  on  competency,  material- 
ity or  relevancy  of  questions,  51. 

attendahce  of  witnesses  before,  52. 

notice     of    taking    testimony     before, 
etc.,  53. 

cross-examination  of  witness  before,  54. 

Exceptions. 

for     insufficiency     of     answer     abol- 
ished, 33. 
to  evidence  offered  and  excluded,  pro- 
visions as  to,  46. 
to  master's  report,  66. 
costs  on,  67. 

Execution. 

writ  of,  provisions  as  to,  8. 
admission  of,  of  documents,  etc.,  58. 

Ezecntot. 

as  party,  37. 
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Expert  Witnesses. 

testimony   of,   in    patent    and    trade- 
mark cases,  48. 
I 

F. 
Facts. 

ultimate  statement  of,  upon  which  re- 
lief asked,  to  be  stated  in  bill,  25. 
insufficiency  of,  as  defense,  how  pre- 
sented, 29. 
material,    may   be   allegel  in   supple- 
mental pleading,  34. 
not  to  be  stated  in  master's  report,  61. 

Fees. 

of  stenographer,  50. 

File  Number. 

each  suit  and  all  papers,  process,  etc., 
to  be  marked  with,  and  noted  on 
equity  docket,  3. 

Filing. 
.     of  deposition  deemed  publication,  55. 

Final  Hearing. 

points  of  law  may  be  disposed  of  be- 
fore, 29. 

Final  Process. 

issue  and  return  of,  1. 
to    be    served    by     marshal,    deputy, 
etc.,  15. 

Foreclosure  of  Mortgages,  etc. 
decree  for  balance  due,  10, 

Form. 

of  accounts  before  master,  63. 
decree,  71. 

Former  Depositions,  etc. 

may  be  used  before  master,  64. 

Forms. 

technical,  of  pleadings  abrogated,  18. 
alternative — prayer    for    specific    relief 
may  be  in,  25. 

I         G. 

Genuineness. 

of  documents,  admission  of,  etc.,  58. 

Guardian. 

as  party,  37. 
may  sue  for  infants,  70. 
ad  litem,  may  i)e  appointed  by  court  or 
judge,  etc.,  70. 

93 


H. 
Hearing  on  Merits. 

making  and  directing  interlocutory  mo- 
tions. Orders,  rules,  etc.,  preparatory 
to,  1. 

of  utuses,  notice  of  interlocutory  or- 
ders for,  6. 

final,  points  of  law  may  be  disposed 
of  before,  29. 

on  exceptions  to  report  of  master,  66. 

Heir. 

as  party  to  suits  to  execute  trusts  of 
will,  41. 
Holidays. 

legal,  clerk's  office  not  open,  8. 

computation  of  time,  80. 

I. 

Impertinence. 

scandal,  exceptions  to  bills,  answers, 
etp.,  for,  shall  not  obtain,  31. 

Incompetents. 

suits  by  or  against,  70. 

Indices. 

of  equity  docket,  order  book  and 
equity  journal,  clerlt  to  Iceep,  3. 

Infants. 

nothing  to  be  taken  against  as  con- 
fessed, 30. 

nominal  parties  in  suits  not  against,  40. 

may  sue  bj'  guardian  or  by  proohein 
ami,   70. 

guardians  ad  litem  may  be  appointed 
to  defend  suits  against,  70. 

Injunction. 

for   specific   performance,   provision   as 

to,  8. 
preliminary,  and  temporary  restraining 

orders,  73. 
pending  appeal,  74. 

InsufSciency  of  Fact. 

defense  of,  how  presented,  29. 

Interlocutory. 

motions,  orders,  rules,  etc.,  making  and 
directing,  1. 

Interrogatories. 

written,  practice  as  to,  to  be  followed 
in  case  of  refusal  of  witness  before 
master,  examiner,  etc.,  S3. 

when  to  be  filed,  58. 
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Interrogatories  —  (Continued). 

when  to  be  answered,  etc.,  58. 

court  may  enforce  answers  to,  58. 

to  be  answered  separately  and  fully,  in 
writing,  under  oath,  and  signed,  58. 

objections  to,  provisions  as  to,  58. 

copies  to  be  sent  by  clerk  to  solicitors 
of  record,  58. 

examination  of  accounting  party  be- 
fore master  on,  63. 

claimants  before  master  examinable 
on,  65, 

Intervention. 

when  allowed,  37. 

Issue. 

of  subpoena,  13. 

cause  at,  upon  filing  of  answer,  except, 
etc.,  31. 

J. 
Joinder. 

of  causes  of  action,  26. 
parties,  provision  as  to,  37. 

Joint. 

and  several  demands,  42. 

Judge. 

district,  may  make,  direct  and  award 
process,  commissions,  orders,  rules, 
etc.,  1. 

in  chambers,  orders  by,  to  be  entered 
in  order  book,  3. 

on  notice,  if  any,  may  make  inter- 
locutory orders,  etc.,  6. 

verification  of  pleadings  before,  36. 

Jurisdiction. 

ground  on  which  depends  to  be  stated 
in  bill,  35. 

Justice. 

convenient  administration  of,  joinder  of 
causes  of  action  to  promote,  26. 

L. 
Land. 

decree  for  conveyance  of,  attacliment 
in,  8. 


Law. 


action    crroneouRly    begun    as    suit    in 

equity — transfer    32. 
matters     ordinarily     determinable     at, 

when  arising  in  suit  in  equity,  to  be 

disposed  of  therein,  23. 
points  of,  may  ba  disposed  of  before 

final  hearing,  29. 


Letter.  , 

call  for  admission  of  genuineness  of, 
etc.,  58. 

Loss. 

immediate  and  irreparable  to  be  shown 
on  application  for  temporary  re- 
straining order,  73. 

Lunatic. 

nothing  to  be  taken  against  as  con- 
fessed, 30. 

M. 
Marshal. 

deputy,  etc.,  to  serve  all  process,  ex- 
cept, IS. 
» 
Master. 

attendance  of  witnesses  before,  52. 

reference  to,  exceptional  not  usual,  59. 

proceedings  before,  60. 

duties  of,  60. 

may  proceed  eic  parte  when,  60. 

may  adjourn  examination,  etc.,  when, 
60. 

to  proceeds  with  reasonable  dili- 
gence, 60. 

reports  of — documents  to  be  identified 
but  not  set  forth,  61. 

powers  of,  63. 

to  regulate  all  proceedings  before 
him,  62. 

may  require  production  of  all  books, 
papers,  etc.,  62. 

form  of  accounts  before,  63. 

former  depositions,  etc.,  may  be  used 
before,  64. 

claimants  before,  examinable  by 
him,  65. 

appointment  and  compensation  of,  68. 

entitled  to  attachment  for  his  com- 
pensation, when,  68. 

not  to  retain  report  as  security  for 
compensation,  68. 

pro  hao  vice,  in  particular  cases,  may 
be  appointed  by  court,  68. 

in  chancery,  standing,  may  be  ap- 
pointed by  the  court,  68. 

Master's  Report. 

return  of — exceptions — hearing,  68, 

costs  on  exception  to,  67. 

not  to  be  recited  in  decree  or  order,  71. 

Material. 

supplemental  matter  may  be  set  foith 
in  amended  pleadings,  19. 
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The  figures  refer  to  the 
Materiality.  I 

of  questions  not  to  be  decided  by  ex- 
aminer, 51. 

Matter. 

further   and   better   particulars   of,   in 

any  pleading  may  be  ordered,  20. 
new  or  affirmative,  in  answer,  deemed 
denied  by  plantiff,  31. 

Matters. 

ordinarily  determinable  at  law,  when 
arising  in  suit  in  equity,  to  be  dis- 
posed of  therein,  23. 

Merits. 

hearing  on — making  and  directing  in- 
terlocutory motions,  orders,  rules, 
etc.,  preparatory  to,  1. 

Mesne  Process. 

issuing  and  returning,  1. 
subpoena  shall  constitute  proper,  7. 
to     be     served     by     marshal,     deputy, 
etc.,  15. 

Misjoinder. 

defense  of,  how  presented,  29. 

Mistakes. 

clerical,  correction  of,  in  orders  and 
decrees,  72. 

Money. 

payment  of,  final  process  to  execute  de- 
cree for,  8. 

I 

Mortgages. 

foreclosure  of,  decree  for  balance 
due,  10. 

Motions. 

interlocutory,  making  and  directing,  1. 

when  may  be  made,  1. 

etc.,  grant^ble  of  course,  received  and 

disposed  of  by  clerk,  2. 
grantable  of  course  by  clerk,  5. 
for  mesne  process  grantable  of  course 

by  clerk,  5.  * 

and  applications  not  requiring  order  of 

court  or  judge  grantable   of  course 

by  clerk,  5. 
grantable  of  course  by  clerk  may  be 

suspended,  etc.,  by  judge,  5. 
requiring  notice  and  hearing,  times  and 

places  for,  6. 
to  enlarge  time  for  filing  answer,  17. 
will  not  be  granted  unless  payment  of 

costs,  etc.,  17. 


numbers  of  the  rules. 

Motions —  {Continued) , 

to    strike   out,   to    test    sufficiency   of 
answer,  33. 

Motion  Day,  6. 

may  be  dispensed  with  by  senior  circuit 
judge,  6. 

Motion. 

to  dismiss,  defenses  to  be  presented  in, 
29. 

N. 
Names. 

^of  plaintiff  and  defendant  to  be  stated 
in  bill,  25. 

Nominal. 

parties,   40. 

Non  Est  Inventus. 

return   of,   issuance  of  writ  of  seques- 
tration, 8. 

Nonjoinder. 

defense  of,  how  presented,  29. 

Notary  Public. 

verification  of  pleadings  before,  36. 

Notice. 

reasonable,  to  parties,  of  process,  com- 
missions, orders,  rules,  etc.,  1. 

of  orders,  4. 

order  without  prior,  to  be  mailed  by 
clerk  to  party,  etc.,  4. 

of  interlocutory  ordefs,  etc.,  6. 

defendant  to  take  of  certain  decress,  8. 

of  motion  td  dismiss,  29. 

reasonable,  of  amendment  of  answer,  by 
leave,  etc.,  30. 

of  filing  supplemental  pleading,  34. 

to  be  given  to  parties  to  be  substituted. 
45. 

reasonable,    of    motion    to    enforce   an- 
swers, etc.,  58. 

of   taking   testimony   before   examiner, 
etc.,  53. 

to  parties  or  solicitors  of  proceedings 
before  master,  60. 

no  preliminary  injunction  granted  with- 
out, 73. 


0, 


Oath. 


may  be  made  by  plaintifl'  if  special  re- 
lief asked,  25. 
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The  figures  refer  to  the 
Oath —  {Continued), 

stockholder's  bill  to  be  verified  by,  27. 
interrogatories  to  be  signed  under,  58. 
petition  for  rehearing  to  be  verified  by, 

69. 
affirmation  in  lieu  of,  78. 

Objections. 

to  defect  of  parties,.  43. 
tardy,  to  defect  of  parties,  44. 
to  evidence  taken  before  examiner,  pro- 
visions as  to,  51. 
to  be  noted  by  examiner,  etc.,  51. 

OfiScers. 

before  whom  pleadings  verified,  36. 


Old  Rules. 

abrogated,  81. 

Omissions,  etc. 

in  orders  and  decrees  may  be  corrected 

without  rehearing.  72. 
of  portions  of  record  on  appeal,.  75. 
correction  of,  in  record  on  appeal,  76. 

Orders. 

when  may  be  made,  1. 

award  of,  by  judge  at  chambers,  etc.,  1. 

interlocutory,  making  and  directing,  1. 
1  -grantable  of  course,  received  and  dis- 
posed of  by  clerk,  2. 

filed  with  clerk  to  be  noted  in  equitj 
docket,  3; 

of  court  to  be  entered  in  equity  jour 
nal,  3. 

made  or  passed  by  clerk,  or  judge  in 
chambers,  to  be  entered  in  order 
book,  3. 

made  without  notice,  to  be  mailed  by 
clerk,  4. 

noting  of.  in  equity  docket  or  entered  in 
order  book,  not  notice  to  parties,,  4. 

interlocutory,  notice  of,  6. 

process  to  issue  to  compel  obedience 
to,  7. 

mandatory,  for  specific  performance, 
provision  as  to,  8. 

for' delivery  of  possession,  writ  of  as- 
sistance on  refusal  to  obey,  9. 

in  favor  person  not  party,  how  enforced, 
11.  - 

against  person  not  party,  how  enforced, 
11. 

that  bill  be  taken  pro  oonfesso  on  de- 
fault, 16. 

shall  not  recite  pleadings,  71. 


numbers  of  the  rules. 

Orders —  (Continued). 

correction  of  clerical  mistakes  in,  72. 

temporary  restraining,  and  preliminary 
injunctions,  73. 

justice  or  judge  may  make  order  sus- 
pending, etc.,  injunction  pending  ap- 
peal, 74, 

Order  Book. 

clerk  to  keep,  3. 

to  contain  all  orders  made  or  passed  by 

judge  in  chambers  or  by  clerk,  3. 
index  of,  clerk  to  keep,  3. 
entry  of  order  in,  not  notice,  4. 

P. 

Papers. 

and  orders  filed  with  clerk,  etc.,  to  be 

noted  in  equity  docket,  3. 
production  of,  required  by  master,  62. 

Parties. 

noting  or  entry  of  order  not  notice  to,  4. 

persons  not  made,  25. 

generally  —  intervention,  37. 

joinder  of,   37. 

proper,   absence  of  persons  who  would 

be,  39. 
nominal,  appearance  of,  40. 
in  cases  of  joint  and  several  demands, 

42. 
defect  of,  resisting  objection,  43. 
defect  of,  tardy   objection,   proceedings 

on,  44. 
to  giv«  notice  of  taking  testimony  before 

examiner,  etc.,  53. 
clerk  to  send  copies  of  interrogatories 

to  if  there  be  no  record  solicitor,  58. 
notice  to,  of  proceedings  before  master, 

60. 
failing  to  appear  before  master,  60. 
may  be  examined  on  oath  by  master,  62. 
accounting  before  master,  how  to  bring 

in  accounts,  63. 
to  examine  accounting  party  viva  voce 

pr  upon  interrogatory,  63. 
time  for   filing  exceptions   to  master's 

report  by,  66. 
to  verify  petition  for  rehearing  by  oath, 

69. 
to  be  given  notice  of  preliminary  injunc- 
tions, etc.,  73. 

Party. 

when  order  made  in  absence  of,  clerk  to 
mail  copy,  4. 
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The  figures  refer  to  the 

Party —  {Contirmed). 

heir  as,  to  execute  trusts  of  will,  41. 
death  of,  revivor,  45. 
procuring  reference  to  master,  payment 
of  costs  by,  59.  ^ 

Patent  Cases. 

testimony  of  expert  witnesses  in,  48. 

Persons  Not  Parties. 

process  on  behalf  of  and  against,  II. 

Person  Appointed. 

to  serve  process  to  make  affidavit  there- 
of, 15. 

Persons. 

not  made  parties  to  bill,  25. 

Person. 

non  compos,  nothing  to  be  taken  against 
as  confessed,  30. 

Persons. 

joining  as  parties,  37. 
who  would  be  proper  parties,  absence  oi, 
39. 

Person  Making  Claim. 

before  master  examinable  by  him,  65. 

Petition. 

for  rehearing,  69. 
Plaintiff. 

entitled  to  subpoena  as  of  course  when 

bill,  filed,  12. 
time  within  which  to  take  deposition 
for,  4/. 

Plea. 

in  bar,  defenses  formerly  presentable  by 
to  be  made  in  answer,  29. 

Pleadings. 

filing  of,  1. 

technical  forms  abrogated,  18. 

court  may  permit  any  to  be  amended, 

19. 
further    and   particular    statement    in, 
'  may  be  required,  20. 

further  and  better  particulars  of  matter 

stated  in  any  may  be  ordered,  20. 
alteration  in,  on  transfer  of  action  at 
i  law    erroneously    begun    as    suit    in 

!  ;•         equity,  22. 

to  be  signed  by  solicitors,  24. 
when  bill  may  be  amended  as  of  course, 
28. 


numbers  of  the  rules. 

Pleadings —  (ConUruied) . 

demurrers  and  pleas  abolished,  29. 
supplemental,  permitted  when,  34. 
officers  before  whom  verified,   36. 
filing,  or  amendment  of,  on  substitution 
of  parties,  45. 

Pleas. 

abolished,  29. 

Possession. 

delivery  of,  writ  of  assistance  to  en- 
force, 7. 
on  refusal  to  obey  decree  for,  9. 

Powers. 

of  master,  62. 

Practice. 

additional  rules  for,  by  district  court, 
79. 

Praecipe. 

filing  indicating  portions  of  record  on 
appeal,  75. 

Prayer. 

for  special  relief  to  be  stated  in  bill,  25. 

Precedence. 

given  to  hearing  in  cases  of  temporary 
restraining  orders,  73. 

Prejudice. 

unless   material,   will    result   appellate 
court  not  to  reverse  decree,  46. 

Preliminary. 

injunctions  and  temporary  restraining 
orders,  73. 

Preparation. 

and  reduction  of  record  on  appeal,  75. 
costs  —  corrections  of  omissions,   76. 

Pro  Confesso. 

taking  bills,  motion  for,  grantable  of 

course  by  clerk,  5. 
bill  may  be  talcen  when  answer  not  filed, 

etc.,  12. 
decree  on  default  in  answer,  16. 
to  be  followed  by  final  decree,  17. 
entered  if  answer  not  filed,  29, 

Proceedings. 

before  master,  speeding  of,  60. 
powers  in,  62. 
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Reduction.        ' 

and  preparation  of  record  on  appeal,  75. 

coats — corrections  of  omissions,  76. 
Reference  to  Master. 

exceptional,  not  usual,  59. 


Process. 

mesne  and  final,  issuing  and  returning. 


award  of,  by  judge  at  chambers,  etc.,  1. 

issuing  and  return  of,  1. 

issued  and  returns  thereon  to  be  noted 

in  equity  docket,  3. 
for  taking  bills  pro  confesso  grantable 

of  course  by  clerk,  5, 
mesne  or  final,  to  enforce  and  execute 

decrees  grantable  of  course  by  clerk, 

5. 
mesne  and  final,  defined,  7. 
in  behalf  of  and  against  persons   not 

parties,  11. 
by  whom  served,  15. 
mesne  and  final  to  be  served  by  marshal, 

deputy,  etc.,  15. 
may    be    served    by    person    appointed 

therefor,  15. 
court  may   permit  any  process  to   be 

amended,  19. 
additional  rules  as  to,  by  district  court, 

79. 

Prochein  Ami. 

may  sue  for  Infants,  70. 

Production  of  Books,  etc. 

may  be  required  by  master,  02. 

Publications. 

of  deposition,  when  filed,  55, 


Questions. 

competency,    materiality,   or    relevancy 
of,  not  to  be  decided  by  examiner,  51. 

R. 
Record. 

court    may    permit   any    record    to    be 

amended,  19. 
how  evidence  to  be  stated  in,  75. 
appellant's   statement  as   to  record  on 

appeal  to  become  part  of,  75. 
on  appeal  indicating  portions  of,  75. 
additional  portions,  how  indicated, 

75. 
reduction  and  preparation,  75. 
difference  as  to,  75. 
reduction  and  preparation — costs — 

correction  of  omissions,  76. 
agreed  statement,  77. 


Rehearing. 

petition  for,  provisions  as  to,  69. 
correction  of  clerical  mistakes  in  orders 
and  decrees  without,  72. 

Reinstatement  of  Causes, 
continued,  57. 

Relevancy. 

of  questions  not  to  be  decided  by  exam- 
iner, etc.,  51. 

Relief. 

special,  prayer  for,  to  be  stated  in  bill. 

25. 
to  be  verified  by  oath  of  plaintiff,  etc., 

25. 

Reply.  ' 

when  required — when  cause  at  issue,  31. 
none  required  unless  answer  asserts  set- 
off or  counterclaim,  31. 

Report. 

master's,  l-o  court,  60. 

documents  to  be  identified  but  nof 
set  forth,  61. 
of  master,  exceptions,  hearing,  66. 
costs  on  exceptions  to,  67. 
not.  to  be  recited  in  decree  or  order, 
71. 

Representatives. 

of  class  may  sue  or  defend,  38. 

Residence. 

and    citizenship    of    each    party    to    be 
stated  in  bill,  25. 

Restraining  Orders. 

temporary,  and  preliminary  injunctions, 
73. 

Returns. 

on    process    to    be    entered    on    equity 
docket,  3. 

Return. 

of  subpoena  not  executed,  14. 
of  master's  report  —  exceptions  —  hear- 
ing, 66. 
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The  figures  refer  to  the 

Revivor. 

bills  of,  what  necessary  in,  35. 
on  death  of  party,  45, 

Kights. 

substantial,  court  to  disregard  error  or 
defect  in  proceedings  which  does  not 
affect,  19. 

Rules. 

when  they  may  be  awarded,  1. 
interlocutory,  making  and  directing,  1, 
award  of  by  judge  at  chambers,  etc.,  1. 
grantable  of  course,  received  and  dis- 
posed of  by  clerk,  2. 
,  additional,  by  district  court,  79. 

when  effective,  81. 
old,  aJbrogated,  81. 


S. 


Sale. 


amount  due  above  proceeds  of  decree  for, 
10. 

Scandal. 

and  impertinence,  21. 

Scandalous  Matter. 

signature   of    solicitor,   certificate   that 
none  inserted  in  pleading,  24. 

Sequestration. 

writ  of,  proper  process  if  defendant  not 
found,  7. 
against  estate  of  delinquent,  8. 
person  other  than  disobedient  party 
to  comply  with  mandatory  order 
for  specific  performance,  8. 

Service. 

of  subpoena  by  delivery  of  copy,  etc.,  13. 

Set-ofi. 

to  be  stated  in  answer,  30. 
replied  to,  31. 

Signatures. 

pleadings  to  be  signed  by  solicitors  of 
record,  24. 

Solicitors. 

noting  or  entry  of  order  not  notice  to,  4. 
of  record  to  sign  every  pleading,  24. 

to  be  furnished  copy  of  amended 
biU,  28. 


numbers  of  the  rules.    / 

Solicitors —  {Oontmued). 

clerk  to  send  copies  of  interrogatories 

to,  58. 
notice  to,  of  proceedings  before  master, 

60. 
offending,  imposition  of  costs  on,  76. 
to  file  praecipe  indicating  portions  of 

record  on  appeal,  75. 

Specific  Performance. 

by  some  other  person  than  disobedient 
party,  8. 

Standing  Masters  in  Chancery. 
courts  may  appoint,  68. 

Statement. 

further  and  particular  in  pleading  may 
be  required,  20. 

agreed  as  to  record  on  appeal,  77. 
Stenographer. 

appointment — fees,  50. 

Stockholder's, 
bill,  27. 

Subpoena. 

shall  constitute  proper  mesne  process, 

etc.,  7. 
issue  of,  time  for  answer,  12. 
to  issue  when  'bill  filed  and  not  befora, 

12. 
to  contain  names  of  parties,  12. 
when  returnable,  12. 
memorandum  at  bottom  thereof,  12. 
joint,  against  more  than  one  defendant 

12. 
separately,    for    each    defendant    when 

against  more  than  one,  12. 
manner  of  serving,  13. 
not  executed,  provision  as  to,  14. 
alias,  14. 

Substitution. 

of  proper  parties  by  revivor,  45. 

SufSciency. 

of  defense,  how  tested,  33. 
Suits. 

papers  filed,  process  issued,  etc.,  to  b« 

noted  on  equity  docket,  3. 
to  execute  trusts  of  will — heir  as  party. 

41. 
by  or  against  incompetents,  70. 

Supplemental  Pleadings, 
when  may  be  filed,  34. 


1480 


Index  to  Equity  Bules. 


Supreme  Court. 

if  appeal  lies  to,  rehearing  not  granted 
after  term,  69. 

Sundays. 

clerk's  office  not  open,  2. 

and  holidays — computation  of  time,  80. 


Temporary. 

restraining  orders  and  preliminary  in- 
junctionSj  73. 

Term. 

awarding  process,  commissions,  orders, 
rules,  etc.,  by  judge  at  chambers,  etc., 
in,  1. 

orders,  decrees,  etc.,  of  court  to  be  en- 
tered in  equity  journal,  3. 

rehearing  not  granted  after,  if  appeal 
lies,  69. 

Testimony.  • 

usually  to  be  taken  in  open  court  at 
trial,  46. 

of  expert  witnesses  in  patent  and  trade- 
mark cases,  48.  ■■ 

may  be  taken  down  by  stenographer,  50. 

to  be  signed  by  witness,  51, 

of  witnesses  before  examiner  to  be  read 
to  him,  51. 

contempt  of  court  for  refusal  of  witness 
to  give  testimony  before  commis- 
sioner, examiner,  etc.,  52. 

notice  of  taking  before  master  or  exam- 
iner, 53. 

no  further  by  deposition  to  be  taken 
after  case  goes  on  trial  calendar,  ex- 
cept, etc.,  ,56. 

how  stated  in  record  on  appeal,  75. 

Testing. 

sufficiency  of  defense,  33. 

Time. 

enlargement  of,  for  full  compliance  with 
decree,  8. 
to  iile  answer,  16. 
on  expiration  of,  for  depositions,   case 

On  trial  calendar,  56. 
computation^  of — Sundays  and  holidays, 
80. 

Trade-mark   Cases. 

testimony  of  expert  witnesses  in,  48, 


The  figures  refer  to  the  numbers  of  the  rules. 
Transcript. 


cost    of,  to    be    advanced    by    party 

ordering,  60. 
of  evidence  before  examiner  not  to  in- 
clude argument,  51. 
on  appeal,  indicating  portions  of,  75. 
supplemental,  correction  of,  omis- 
sions by,  76. 

Transfer. 

of  action  at  law  ei-roneously  begun  as 
suit  in  equity,  23. 

Trial. 

testimony  usually  taken  in  open  court, 

rulings  on  objections  to  evidence,  46. 
calendar,    on    expiration    of    time    for 

depositions  case  goes  on,  56. 

Trials.  ' 

separate — court    may    order     separate 
trials  of  joint  actions,  86. 

Trustee. 

as  party,  37. 

V. 
Vacation. 

awarding  process,  commissions,  orders, 
rules,    etc.,    by    judge    at  ■  chambers 
in,  1. 
Value. 

averments  in  bill  other  than  of,  if  not 
denied,  deemed  confessed,  30. 

Verification, 

bill  to  be  verified  by  oath  if  '  special 

relief  asked,  25, 
of     pleadings,     officers     before     whom 

taken,  36, 
petition  for  rehearing  to  be  verified  by 

oath,  etc,  69. 

Viva  Voce, 

master    may    examine    persons    before 
him,  65, 

Vouchers. 

production  of,  required  by  master,  63. 


Will. 


execution 
party,  41 


W. 
of      trusts 


of— heir      ai 
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Witnesses. 

testimony  usually  to  be  taken  in  open 
court,  46. 

depositions  of,  may  be  taken  when,  47. 

testimony  of  expert  in  patent  and 
trade-mark  cases,  48. 

before  examiners,  etc.,  cross-examina- 
tion, of,  etc.,  49. 

testimony  of,  to  be  read  to,  51. 
to  be  signed  by,  51. 

tefusing  to  sign  testimony,  50. 

expense  of  taking  deposition  of,  to  be 
advanced  by  party  calling,  50. 

-attendance  of  before  commissioner, 
etc.,  52. 

refusing  to  appear  before  commis- 
sioner, master  or  examiner,  52. 

compensation  of  for  attendance  before 
commissioner,  master  or  exam- 
iner, 58. 


Witnesses  —  ( Continued) . 

may  be  examined  orally  before  court, 
or  cross-examined  before  examiner, 
etc.,  when  no  notice  of  deposition 
given,  54. 

testimony  of,  by  deposition,  after  case 
goes  on  trial  calendar,  56. 

may  be  examined  on  oath  by  mas- 
ter, 63. 

testimony  of,  how  stated  in  record  on 
appeal,  75. 

Writing. 

call    for    admission   of    execution    or 
genuineness  of,  58. 

Writings. 

production  of  required  by  master,  62. 
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THE  BANKRUPTCY  ACTS  OF  i898,  i867,  i84i  AND  18OO. 


I.  THE  BANKRUPTCY  ACT  OF  1898. 

WITH  AMENDMENTS  OF  1903,  1906,  1910,  and  1917 
(With  Separate  Index.) 


An  Act  to  Establish  a  Uniform  System  of  Bankeuptcy  Theoughout 

THE  United  States. 

Appeoved   Jtjlt  1,  18&8}     Amendments  Appboved  Feb.  5,  1903,  June  15,  1906,  June 

25, 1910,  AND  Maech  2,  1917. 

Be  it  enacted  by  the  Senate  and  House  of   Representatives   of   the   United   States   of 
America,  in  Congress  assembled: 

CHAPTEK  l 

definitions. 

Section  1.  Meaning  of  Words  and  Phrases. —  a  The  words  and  phrases  used  in  this  act 
and  in  proceedings  pursuant  hereto  shall,  unless  the ,  same  be  inconsistent  with  the  con- 
text, be  construed  as  follows :  ( 1 )  "A  person  against  whom  a  petition  has  been  filed  " 
shall  include  a  person  who  has  filed  a  voluntary  petition;  (2)  "adjudication"  shall 
mean  the  date  of  the  entry  of  a  decree  that  the  defendant,  in  a  bankruptcy  proceeding, 
is  a  bankrupt,  or  if  such  decree  is  appealed  from,  then  the  date  when  such  decree  is. 
finally  confirmed ;  ( 3 )  "  appellate  courts "  shall  include  the  circuit  courts  of  appeals  of 
the  United  States,  the  supreme  courts  of  the  Territories,  and  the  Supreme  Court  of  the 
United  States;  (4)  "bankrupt"  shall  include  a  person  against  whom  an  involuntary 
petition  or  an  application  to  set  a  composition  aside  or  to  revoke  a  discharge  has  been 
filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a  bankrupt;  (5) 
"  clerk  "  shall  mean  the  clerk  of  a  court  of  bankruptcy ;  ( 6 )  "  corporations  "  shall  mean 
all  bodies  having  any  of  the  powers  and  privileges  of  private  corporations  not  possessed 
by  individuals  or  partnerships,  and  shall  include  limited  or  other  partnership  associations 
organized  under  the  laws  making  the  capital  subscribed  alone  responsible  for  the  debts 
of  the  association;  (7)  "court"  shall  mean  the  court  of  bankruptcy  in  which,  the  pro- 
ceedings are  pending,  and  may  include  the  referee ;  ( 8 )  "  courts  of  bankruptcy  "  shall 
include  the  district  courts  of  the  United  States  and  of  the  Territories,  the  supreme  court 
of  the  District  of  Columbia,  and  the  United  States  court  of  the  Indian  Territory,  and  of 
Alaska;  (9)  "creditor"  shall  include  anyone  who  owns  a  demand  or  claim  provable  in 
bankruptcy,  and  may  include  his  duly  .authorized  agent,  attorney,  or  proxy;  (10)  "date 
of  bankruptcy,"  or  "  time  of  bankruptcy,"  or  "  commencement  of  proceedings  "  or  "  bank- 
ruptcy," with  reference  to  time,  shall  mean  the  date  when  the  petition  was  filed;  (11) 
"debt"  shall  include  any  debt,  demand,  or  claim  provable  in  bankrup.tcy;    (12)   "dis- 
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charge"  shall  mean  the  release  of  a  bankrupt  from  all  of  his  debts  which  are  provable  in 
bankruptcy,  except  by  this  act ;  ( 13 )  "  document "  shall  include  any  book,  deed,  or  in- 
strument in  writing;  (14)  "holiday"  shall  include  Christmas,  the  Fourth  of  July,  the 
Twenty-second  of  February,  and  any  day  appointed  by  the  President  of  the  United  States 
or  the  Congress  of  the  United  States  as  a  holiday  or  as  a  day  of  public  fasting  or  thanks- 
giving; (15)  a  person  shall  be  deemed  insolvent  within  the  provisions  of  this  act  when- 
ever the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or  removed,  with  intent 
to  defraud,  hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient  in 
amount  to  pay  his  debts;  (16)  "judge"  shall  mean  a  judge  of  a  court  of  bankruptcy, 
not  including  the  referee;  (17)  "oath"  shall  include  affirmation;  (18)  "officer"  shall 
include  clerk,  marshal,  receiver,  referee,  and  trustee,  and  the  imposing  of  a  duty  upon  or 
the  forbidding  of  an  act  by  any  officer  shall  include  his  successor  and  any.  person  au- 
thorized by  law  to  perform  the  duties  of  such  officer;  (19)  "persons"  shall  include  cor- 
porations, except  where  otherwise  specified;  and  officers,  partnerships,  and  women,  and 
when  used  with  reference  to  the  commission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the  agents,  officers,  and 
members  of  the  board  of  directors  or  trustees,  or  other  similar  controlling  bodies  of  cor- 
porations; (20)  "petition"  shall  mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a 
clerk  or  deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  act,  or  by  creditors 
alleging  the  commission  of  an  act  of  bankruptcy  by  a  debtor  therein  named;  (21) 
"  referee "  shall  mean  the  referee  who  has  jurisdiction  of  the  case  or  to  whom  the  case 
has  been  referred,  or  anyone  acting  in  his  stead;  (22)  "conceal"  shall  include  secrete, 
falsity,  and  mutilate;  (23)  "secured  creditor"  shall  include  a  creditor  who  has  security 
for  his  debt  upon  the  property  of  the  bankrupt  of  a  nature  to  be  assignable  under  this 
act,  or  who  owns  such  a  debt  for  which  some  indorser,  surety,  or  other  persons  secondarily 
liable  for  the  bankrupt  has  such  security  upon  the  bankrupt's  assets;  (24)  "States" 
shall  include  the  Territories,  the  Indian  Territory,  Alaska,  and  the  District  of  Columbia; 
(25)  "transfer"  shall  include  the  sale  and  every  other  and  different  mode  of  disposing 
of  or  parting  with  property,  or  the  possession  of  property,  absolutely  or  conditionally,  as 
a  payment,  pledge,  mortgage,  gift,  or  security;  (26)  " trustee "  shall  include  all  of  the 
trustees  of  an  estate ;  ( 27 )  "  wage-earner "  shall  mean  an  individual  who  works  for 
wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one  thousand  five  hundred 
dollars  per  year;  (28)  words  importing  the  masculine  gender  may  be  applied  to  and  in- 
clude corporations,  partnerships,  and  women;  (29)  words  importing  the  plural  number 
may  be  applied  to  and  mean  only  a  single  person  or  thing;  (30)  words  importing  the 
singular  number  may  be  applied  to  and  mean  several  persons  or  things. 


CHAPTEE  II. 


CREATION    OF    COURTS    OF    BANKRUPTCY    AND    THEIR   JURISDICTION. 

§  2.  That  the  courts  of  bankruptcy  as  hereinbefore  defined,  viz.,  the  district  courts  of 
the  United  States  in  the  several  States,  the  supreme  court  of  the  District  of  Columbia, 
the  district  courts  of  the  several  Territories,  and  the  United  States  courts  in  the  Indian 
Territory  and  the  District  of  Alaska,  are  hereby  inade  courts  of  bankruptcy,  and  are 
hereby  invested,  within  their  respective  territorial  limits  as  now  established,  or  as  they 
may  be  hereafter  changed,  with  such  jurisdiction  at  law  and  in  equity  as  will  enable  them 
to  exercise  original  jurisdiction  in  bankruptcy  proceedings,  in  vacation  in  chambers  and 
during  their  respective  terms,  as  they  are  now  or  may  be  hereafter  held,  to  (1)  adjudge 
persons  bankrupt  who  have  had  their  principal  place  of  business,  resided,  or  had  their 
domicile  within  their  respective  territorial  jurisdictions  for  the  preceding  six  months,  or 
the  greater  portion  thereof,  or  who  do  not  have  their  principal  place  of  business,  reside, 
or  have  their  domicile  within  the  United  States,  but^have  property  within  their  jurisdic- 
tions, or  who  have  been  adjudged  bankrupts  by  courts  of  competent  jurisdiction  without 
the  United  States  and  have  property  within  their  jurisdiction;  (2)  allow  claims,  disallow 
claims,  reconsider  allowed  or  disallowed  claims,  and  allow  or  disallow  thejn  against 
bankrupt  estates;  (3)  appoint  receivers  or  the  marshals,  upon  application  of  parties  in 
interest,  in  case  the  courts  shall  find  it  absolutely  necessary,  for  the  preservation  of  estate. 
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to  take  charge  of  the  property  of  bankrupts  after  the  filing  of  the  petition  and  until  it 
is  dismissed  or  the  trustee  is  qualified;  (4)  arraign,  try,  and  punish  bankrupts,  officers, 
and  other  persons,  and  the  agents,  officers,  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations  for  violations  of  this  act,  in  accordance 
with  the  laws  of  procedure  of  the  United  States  now  in  force,  or  such  as  may  be  hereafter 
enacted,  regulating  trials  for  the  alleged  violation  of  laws  of  the  United  States;  (5) 
authorize  the  business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the 
marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the  estates,  and  allow  such, 
officers  additional  compensation  for  such  services,  as  provided  in  section  ■forty-eight  of  this 
act;  (6)  bring  in  and  substitute  additional  persona,  or  parties  in  proceedings  in  bank- 
ruptcy when  necessary  for  the  complete  determination  of  a  matter  in  controversy;  (7) 
cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money  and  distributed,  and  de- 
termine controversies  in  relation  thereto,  except  as  herein  otherwise  provided;  (8)  close 
estates,  whenever  it  appears  that  they  have  been  fully  administered,  by  approving  the 
final  accoiints  and  discharging  the  trustees,  and  reopen  them  whenever  it  appears  they 
were  closed  before  being  fully  administered;  (6)  confirin  or  reject -compositions  between 
debtors  and  their  creditors,  and  set  aside  compositions  and  reinstate  the  cases;  (10) 
consider  and  confirm,  modify  or  overrule,  or  return,  with  instructions  for  further  pro- 
ceedings, records  and  findings ' certified  to  them  by  referees;  ( 11 )' determine  all  claims  of 
bankrupts  to  their  exemptions ;  ( 12 )  discharge  or  refuse  to  discharge  bankrupts  and  set 
aside  discharges  and  reinstate  -the  cases;  (13)  enforce  obedience  by  bankrupts,  officers 
and  other  persons  to  alllawftil  orders,  by  fine  or  imprisonment  or  fine  and  imprisonment; 
(14)  extradite  bankrupts  from  their  respective  districts  to  other  districts;  (15)  make 
such  orders,  issue  such  jjrocess,  and  enter  such  judgments  in  addition  to  those  specifically 
proA'ided  for  as  may  be  necessary  for  the  enforcement  of  the  provisions  of  this  act;  (16) 
punish  persons  for  contempts  committed  before  referees;  (17)  pursuant  to  the  recom- 
mendation of  creditors,  or  when  they  neglect  to  recommend  the  appointment  of  trustees, 
appoint  trustees,  and  upon  complaints  of  creditors,  reniove  trustees  for  cause  upon  hearings 
and  after  notices  to  them;  (18)  tax  costs,  whenever  they  are  allowed  by  law,  and  render 
judgments  therefor  against  the  unsuccessful  party,  or  the  successful  party  for  cause,  or  in 
part  against  each  of  the  parties,  and  against  estates,  in  proceedings  in  bankruptcy;  (19) 
transfer  cases  to  other  courts  of  bankruptcy;  and  (20)  exercise  auxiliary  jurisdicti'on 
over  persons  or  property  within  their  respective  territorial  limits  in  aid  of  a  receiver  or 
trustee  appointed  in  any  bankruptcy  proceedings  pending  in  any  other  court  of  bank- 
ruptcy. 

Nothing  in  this  section  contained  shall  be  construed  to  deprive  a  court  of  bankruptcy  of 
any  power  it  would  possess  were  certain  specific  powers  not  herein  enumerated.  (Th/us 
amended  by  Act  of  Feh'y  5, '190S,  and- June  25,  1910,) 


CHAPTER  III. 
BANKRUPTS. 


§  3.  Acts  of  bankruptcy. —  a  Acts  of  bankruptcy  by  a  person  shall  consist  of  his  having 
(1)  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or  removed, 
any  part  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of 
them;  or  (2)  transferred,  while  insolvent,  any  portion  of  his  property  to  one  or  more  of 
his  creditors  with  intent  to  prefer  such  creditors  over  his  other  creditors;  or  (3)  suffered 
or  permitted,  while  insolvent,  any  creditor  to  obtain  a  preference  through  legal  proceed- 
ings, and  not  having  at  least  five  days  before  a  sale  or  final  disposition  of  any  property 
afiFected  by  such  preference  vacated  or  discharged  such  preference;  or  (4)  made  a  general 
assignment  for  the  benefit  of  his  creditors,  or,  being  insolvent,  applied  for  a  receiver  or 
trustee  for  his  property  or  because  of  insolvency  a  receiver  or  trustee  has  been  put  in 
charge  of  his  property  under  the  laws  of  a  State,  of  a  Territory,  or  of  the  United 'States : 
or  ( 5 )  admitted  in  veriting  his  inability  to  pay  his  debts  and  his  willingness  to  be  ad- 
judged a  bankrupt  on  that  ground.  ' 

6  A  petition  may  be  filed  against  a  person  who  is  insolvent  and  who  has  committed  an 
act  of  bankruptcy  within  four  months  after  the  commission  of  such  act.  Such  time  shall 
not  expire  until  four  months  after  .(1)   the  date  of  the  recording  or  registering  of  the 
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transfer  or  assignment  when  the  act  consists  in  having  made  a  transfer  of  any  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  creditors  or  for  the  purpose  of 
■giving  a  preference  as  hereinbefore  provided,  or  a  general  assignment  for  the  benefit  of 
his  creditors,  if  by  law  such  recording  or  registering  is  required  or  permitted,  or,  if  it 
is  not,  from  the  date  when  the  beneiiciary  take  notorious,  exclusive,  or  continuous  posses- 
sion of  the  property  unless  the  petitioning  creditors  have  received  actual  notice  of  such 
transfer  or  assignment. 

c  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy  instituted  under  the 
first  subdivision  of  this  section  to  allege  and  prove  that  the  party  proceeded  against  was 
not  insolvent  as  defined  in  this  act  at  the  time  of  the  filing  the  petition  against  him,  and 
if  solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceedings  shall  be  dis- 
missed, and  under  said  subdivision  one  the  burden  of  proving  solvency  shall  be  on  the 
alleged  bankrupt. 

d  Whenever  a,  person  against  whom  a  petition  has  been  filed  as  hereinbefore  provided 
under  the  second  and  third  subdivisions  of  this  section  take  issue  with  and  denies  the 
allegation  of  his  insolvency,  it  shall  be  his  duty  to  appear -in  court  on  the  hearing,  with 
his  books,  papers,  and  accounts,  and  submit  to  an  examination,  and  give  testimony  as  to 
all  matters  tending  to  establish  solvency  or  insolvency,  and  in  case  of  his  failure  to  so 
attend  and  submit  to  examination  the  burden  of  proving  his  solvency  shall  rest  upon  him. 

e  Whenever  a,  petition  is  filed  by  any  person  for  the  purpose  of  having  another  ad- 
judged a  bankrupt,  arid  an  application  is  made  to  take  charge  of  and  hold  the  property 
of  the  alleged  bankrupt,  or  any  part  of  the  same,  prior  to  the  adjudication  and  pending 
a  hearing  on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court  a  bond 
"with  at  least  two  good  and  sufficient  sureties  who  shall  reside  within  the  jurisdiction  of 
said  court,  to  be  approved  by  the  court  or  a  judge  thereof,  in  such  sum  as  the  court  shall 
direct,  conditioned  for  the  payment,  in  case  such  petition  is  dismissed,  ,to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and  damages  occasioned  by  such 
seizure,  taking,  and  detention  of  the  property  of  the  alleged  bankrupt.     ^ 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the  petitioner,  the  re- 
spondent or  respondents  shall  be  allowed  all  costs,  counsel  fees,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  or  detention  of  such  property.  Counsel  fees,  costs, 
expenses,  and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by  ihe  obligors  in 
such  bond.     (Thus  amended  iy  Act  of  FeVy  5,  1903.) 

§  4.  Who  May  Become  Bankrupts. —  a  Any  person  except  a  municipal,  railroad,  in- 
surance, or  banking  corporation,  shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary 
bankrupt. 

6  Any  natural  person,  except  a  wage-earner,  or  a  person  engaged  chiefly  in  farming  or 
the  tillage  of  the  soil,  any  incorporated  company,  and  any  moneyed,  business  or  com- 
mercial corporation,  except  a  municipal,  railroad,  insurance,  or  banking  corporation,  owing 
debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary 
bankrupt  upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the  provisions  and 
entitled  to  the  benefits  of  this  act.  The  bankruptcy  of  a  corporation  shall  not  release  its 
ofiicers,  directors,  or  stockholders,  as  such,  froni  any  liability  under  the  laws  of  a  State 
or  Territory  or  of  the  United  States.  {Thus  amended  by  Acts  of  Feb'y  5,  1903,  and  June 
85,  1910.)  ^ 

§  5.  Partners.— -a  A  partnership,  during  the  continuation  of  the  partnership  business, 
or  after  its  dissolution  and  before  the  final  settlement  thereof,  may  be  adjudged  a  bankrupt. 

6  The  creditors  of  the  partnership  shall  appoint  the  trustee ;  in  other  respects  so  far  as 
possible  the  estate  shall  be  administered  as  herein  pVovided  for  other  estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the  partners  may  have 
jurisdiction  of  all  the  partners  and  of  the  administration  of  the  partnership  and  in- 
dividual property. 

d  The  trustee  shall  keep  separate  accounts  of  the  partnership  property  and  of  the 
property  belonging  to  the  individual  partners. 

«  The  expenses  shall  be  paid  from  the  partnership  property  and  the  individual  property 
in  such  proportions  as  the  court  shall  determine. 

/  The  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the  payment  of 
the  partnership  debts,  and  the  net  proceeds  of  the  individual  estate  of  each  partner  to  the 
payment  of  his  individual  debts.  Should  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added  to  the  partnership 
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assets  and  be  applied  to  the  payment  of  the  partnership  debts.  Should  any  surplus  of  the 
partnership  property  remain  after  paying  the  partnership  debts,  such  surplus  shall  be 
added  to  the  assets  of  the  individual  partners  in  the  proportion  of  their  respective  in- 
terests in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership  estate  against  the 
individual  estates,  and  vice  versa,  and  may  marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  preferences  and  secure  the  equitable  distribution 
of  .the  property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  partnership  being  ad- 
judged bankrupt,  the  partnership  property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  the  partner  or  partners  not  adjudged  bankrupt;  but  such  partner  or 
partners  not  adjudged  bankrupt  shall  settle  the  partnership  business  as  expeditiously  as 
its  nature  will  permit,  and  account  for  the  interest  of  the  partner  or  partners  adjudged 
bankrupt. 

§  6.  Exemptions  of  Bankrupts. —  a  This  act  shall  not  affect  the  allowance  to  bankrupts 
of  the  exemptions  which  are  prescribed  by  the  State  laws  in  force  at  the  time  of  the  filing 
of  the  petition  in  the  State  wherein  they  have  had  their  domicile  for  the  six  months  or 
the  greater  portion  thereof  immediately  preceding  the  filing  of  the  petition. 

§  7.  Duties  of  Bankrupts. —  o  The  bankrupt  shall  (1)  attend  the  first  meeting  of  his 
creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the  hearing  upon  his 
application  for  a  discharge,  if  filed;  (3)  comply  with  all  lawful  orders  of  the  court;  (3) 
examine  the  correctness  of  all  proofs  of  claims  filed  against  his  estate;  (4)  execute  and 
deliver  such  papers  as  shall  be  ordered  by  the  court;  (5)  execute  to  his  trustee  transfers 
of  all  his  property  in  foreign  countries;  (6)  immediately  inform  his  trustee  of  any 
attempt,  by  his  creditors  or  other  persons,  to  evade  the  provisions  of  this  act,  coming  to 
his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate,  disclose  that  fact  immediately  to  his  trustee;  (8)  prepare,  make  oath 
to,  and  file  in  court  within  ten  days,  unless  further  time  is  granted,  •  after  the  adjudica- 
tion, if  an  involuntary  bankrupt,  and  with  the  petition  of  a  voluntary  bankrupt;  a  schedule 
of  his  property,  showing  the  amount  and  kind  of  property,  the  location  thereof,  its  money 
value  in  detail,  and  a  list  of  his  creditors,  showing  their  residences,  if  known,  if  unknown, 
that  fact  to  be  stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  silch  exemptions  as  he  may  be  entitled  to, 
all  in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee;  and  (9)  when  present  at  the  first  meeting  of  his  creditors,  and  at  such  other 
times  as  the  court  shall  order,  submit  to  an  examination  concerning  the  conducting  of 
his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his ,  creditors  and  other  per- 
sons, the  amount,  kind,  and  whereabouts  of  iiis  property,  and,  in  addition,  all  matters 
which  may  affect  the  administration  and  settlement  of  his  estate;  but  no  testimony  given 
by  him  shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding. 

Pbovidp;d,  howevek,  That  he  shall  not  be  required  to  attend  a  meeting  of  his  creditors, 
or  at  or  for  an  examination  at  a  place  more  than  one  hundred  and  fifty  miles  distant  from 
his  home  or  principal  place  of  business,  or  to  examine  claims  except  when  presented  to 
him,  unless  ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and  the  bankrupt 
shall  be  paid  his  actual  expenses  from  the  estate  when  examined  or  required  to  attend  at 
any  place  other  than  the  city,  town,  or  village  of  his  residence. 

§  8.  Death  or  Insanity  of  Banktupts. —  a  The  death  or  insanity  of  a  bankrupt  shall  not 
abate  the  proceedings,  but  the  same  shall  be  conducted  and  conclude  in  the  same  manner, 
so  far  as  possible,  as  though  he  had  not  died  or  become  insane;  Provided,  That  in  case 
of  death  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower  and  allowance 
fixed  by  the  laws  of  the  State  of  the  bankrupt's  residence. 

\ 

§  9.  Protectio'n  and  Detention  of  Bankrupts. —  a  A  bankrujSl  shall  be  exempt  from  arrest 
upon  civil  process  except  in  the  following  cases:  (1)  When  issued  from  a  court  of  bank- 
ruptcy for  contempt  or  disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State 
court  having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or  claim  from  which 
his  discharge  in  bankruptcy  would  not  be  a  release,  and  in  such  case  he  shall  be  exempt 
from  such  arrest  when  in  attendance  upon  a  court  of  bankruptcy  or  engaged  in  the  per- 
formance of  a  duty  imposed-  by  this  act. 
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6  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by  or  against  a  person,  and 
before  the  expiration  of  one  month  after  the  qualification  of  the  trustee,  upon  satisfactory 
proof  by  the  affidavits  of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the 
district  in  which  he  resides  or  has  his  principal  place  of  business  to  avoid  examination, 
and  that  his  departure  will  defeat  the  proceedings  in  bankruptcy,  issue  a  warrant  to  the 
marshal,  directing  him  to  bring  such  banki'upt  forthwith  before  the  court  for  examination. 
If  upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court  or  a  judge  thereof 
that  the  allegations  are  true  and  tlTat  it  is  necessary,  he  shall  order  such  marshal  to  keep 
such  bankrupt  in  custody  not  exceeding  ten  days,  but  not  imprison  him,  until  he  shall  be 
examined  and  released  or  give  bail  conditioned  for  his  appearance  for  examination,  from 
time  to  time,  not  exceeding  in  all  ten  days;  as  required  by  the  court,  and  for  his  obedience 
to  all  lawful  orders  made  in  reference  thereto. 

§  10.  Extradition  of  Bankrupts. —  a  Whenever  a  warrant  for  the  apprehension  of  a 
bankrupt  shall  have  been  issued,  and  he  shall  have  been  found  within  the  jurisdiction  of  a 
court  other  than  the  one  issuing  the  warrant,  he  may  be  extradited  in  the  same  manner 
in  which  persons  under  indictment  are  now  extradited  f ron<i  one  district  within  whfch  a 
district  court  has  jurisdiction  to  another. 

§  11.  Suits  by  and  against  Bankrupts. —  a  A  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is  pending  against  a  person  at  the  time 
of  the  filing  of  a  petition  against  him,  shall  be  Stayed'  until  after  an  adjudication  or  the 
dismissal  of  the  petition;  if  such -person  is  adjudged  a  bankrupt,  such:  action  may  be 
further  stayed  until  twelve  months  after  the  date  of  such  adjudication,  or,  if  within  that- 
time  such  person  applies  for  a  discharge,  then  until  the  question  of  such  discharge  is  de- 
termined..   .      .  .1 .  ,■  ,  ■ 

6  The  court  may  order  the  trustee  to  enter  his  appearance  and  defend  any  pending  suit 
against  the  bankrupt. 

c  A,  trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute  as  trustee 
any  suit  commenced"  by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and  effect 
as  though  it  had  been  commenced  by  him'.  ,  ■      ^ 

d  Suits  shall  not.be  brought- by  or  against  a  trustee  Of  a  bankrupt  estate  subsequent  to 
two  years  after  the  estate  ■  has  been  closed.  •  ■  i  r     .    ■       _ 

§  18.  Compositions,  when  Confirmed. —  o  A  bankrupt  may  ofi'er,  eitJier  before  or  after' 
adjudication,  terms  of  composition  to  his  creditors  after,  but  not' before,'  he  has  been  ex- 
amined in  open  court  or  at  a  meeting  of  his  creditors,  and  has  filed  in  court  the  schedule 
of  his  property  and  list  of  his  creditors,  required  to  be  filed  by  bankrupts,  compositions 
before  adjudication  the  bankrupt  shall  file  the  reqiiired  schedules,  arid  thereupon  the  court 
shall  call  a  meeting  of  creditors  for  the  allowance  of  claims,  examination  of  the  bank- 
rupt, and  preservation  or  conduct  of  estates,  at  which  meeting  the  judge  or  referee  shall 
preside;  and- action  upon  the  petition- for  adjudication,  shall  be  delayed  until  it  shall  be 
determined  whether  such  composition  shall  be  confirmed. 

6  An  application  for  the  confirmation  of  a  composition  may  be  filed  in  the  court  of  bank- 
ruptcy after,  but  not  before,  it  has  been  accepted  ij  writing  by  a  majority  in  number  of 
all  creditors  whose  claims  have  been  allowed,  which  number  must  represent  a  majority 
in  amount  of  such  claims-,  and  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors, 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  cost  of  the  pro- 
ceedings, have  been  deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

e  A  date  and  place,  with  reference  to  the  convenience  of  the  parties  iri  interest,  shall  be 
fixed  for  the  hearing  upon  such  application  for  the  confirmation  of  a  composition,  and 
such  objections  as  may  be  made  to  its  confirmation. 

d  The  judge  shall  confirm  a.  composition  if  satisfied  that  (1)  it  is  for  the  best  interests 
of  the  creditors;  (3)  the  bankrupt  has  not  been  guilty  of  any -of  the  acts  or  failed  to 
perform  any  of  the  duties  wHich  would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and 
its  acceptance  are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 
provided,  or  by  any  means,  promises,  or  acts  herein  forbidden. 

e  Upon  the  confirmation  of  a  composition,  the  consideration  shall  be  distributed  as  the 
judge  shall  direct,  and  the  case  dismissed.  Whenever  a  composition  is  not  confirmed, 
tlio  estate  shall  be  administered  in  bankruptcy  as  herein ■  provided.'  {Thus  amended  by 
Act  of  June  35,  1910.) 
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§  13.  Compositions,  when  Set  Aside. —  a  The  judge  may,  upon  the  application  of  parties 
in  interest  filed  at  any  time  within  six  months  after  a  composition  has  been  confirmed,  set 
the  same  aside  and  reinstate  the  case  if  it  shall  be  made  to  appear  upon  a  trial  that  fraud 
was  practiced  in  the  procuring  of  such  composition,  and  that  the  knowledge  thereof  has 
come  to  the  petitioners  since  the  confirmation  of  such  composition. 

§  14.  Discharges,  when  Granted. —  o  Any  person  may,  after  the  expiration  of  one  month 
and  within  the  next  twelve  months  subsequent  to  being  adjudged  a  bankrupt,  file  an 
application  for  a  discharge  in  the  court  of  bankruptcy  in  which  the  proceedings  are  pend- 
ingi  if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  unavoidably  pre- 
vented from  filing  it  within  such  time,  it  may  be  filed  within  but  not  after  the  expira- 
tion of  the  next  six  months. 

6  The  judge  shall  hear  the  application  for  a  discharge  and  such  proofs  and  pleas  as 
may  be  made  in  opposition  thereto  by  the  trustee  or  other  parties  in  interest,  at  such 
time  as  will  give  the  trustee  or  parties  in  interest  a  reasonable  opportunity  to  be  fully 
heard,  and  investigate  the  merits  of  the  application  and  discharge  the  applicant  unless 
he  has  (1)  committed  an  offense  punishable  by  imprisonment  as  herein  provided;  or  (3) 
with  intent  to  conceal  his  financial  condition,  destroyed,  concealed,  or  failed  to  keep- 
hooks  of  account  or  records  from  which  such  condition  might  be  ascertained;  or  (3) 
obtaioed  money  or  property  on  credit  upon  a  materially  false  statement  in  writing,'  made 
by  him  to  any  person  or  representative  for  the  purpose  of  obtaining  credit  from  such 
person;  or  (4)  at  any  time  subsequent  to  the  first  day  of  the  four  months -imnlediately 
preceding  the  filing  of  the  petition  transferred,  removed,  destroyed,  or  concealed,  or  per- 
mitted to  he  removed,  destroyed,  or  concealed  any  of  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors;  or  (5)  in  voluntary  proceedings  been  granted  a  dis- 
charge ia  bankruptcy  within  six  years;  or  (6)  in  the  course  of  the  proceedings  in  bank- 
ruptcy refused  to  obey  any  lawful  order  of  or  to  answer  any  material  question  approved 
by  the  court;  Provided,  that  ar  trustee  shall  not  interpose  objections  to  a  bankrupt's  dis- 
<*arge  until  he  shall  he  authorized  so  to  do  at  a  meeting  of  cireditors  called  for  that 
purpose. 

c  The  coufirination  of  a  composition  shall  discharge  the  bankrupt  from  his  debts,  other 
than  those  agreed  to  be  paid  by  the  terms  of  the  coniiposition  and  those  liot  affected  by  a 
discharge.     {Thus  amended  l)y  Acts  of  Feb'y  5,  1903,  and  June  25,  1910.) 

§  15.  Discharges,  when  Revoked.— a  The  judge  may,  upon  the  application  of  parties 
in  interest  who  have  not  been,  guilty  of  undue  laches,  filed  at  any  time  within  one  year 
after  a  discharge  shall  have  been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to 
appear  that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the  knowledge 
of  the  fraud  has  come  to  the  petitioners  since  the  granting  of  the  discharge,  and  that  the 
actual  facts  did  not  warrant  the  discharge. 

§  16.  Co-Debtors  of  Bankrupts. —  a  The  liability  of  a  person  who'  ia  a  co-debtor  with, 
or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt. 

§  17  Debts  not  Affected  by  a  Discharge.—  a  A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  probable  debts,  except  such  as  (1)  are  dile  as  a  tax  levied  by  the 
United  States  the  State,  county,  district  or  municipality  in  which  he  resides;  (2) 
are  liaUlities  /or  obtaining  property  by  false  pretenses  or  false  representations,  or  for 
wilful  and  malicious  injuries  to  the  person  or  property  of  another,  or  -for  aUmony  due  or 
to  become  due,  or  for  maintenance  or  support  of  wife  or  cUU,  or  for  seduction  of  an  un- 
mwrried  female,  or  for  Ireach  of  promise  of  marriage  aooompamifd  ly  seduction,  or  for 
M^cZZsatiok;  (3)  have  not  been  duly  scheduled  in  time  ^?^  V^  ^'f  fl°^^<^' 
Witt  the  name  of  the  creditor  if  known  to  the  .bankrupt,  -unless  snich  xSreditor  had  notice  or 
^taal  kno^edge  of  the  proo^ings  in  baotouptcy;  or  (4)  were  created  by  his  fraud, 
^y^v^7mZ+    misaDnroDMatdon,  or   defalcatioBi-  while   acting  i.as   an   officer   or  m  Miy 

ZS^^^^^  ^^^^^""^'^  ^  ^"^  "^  ^'^'^  ^'  ^®°^'  ""^  ^''  "^  ^'^'^  ^'  ^-^ 
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CHAPTEK  IV. 

COURTS    AND   PROCEDURE   THEREIN. 

5  18.  Process,  Pleadings,  and  Adjudications. —  a  Upon  the  filing,  of  a  petition  for  in- 
voluntary bankruptcy,  service  thereof,  with  a  writ  of  subpoena,  shall  be  made  upon  the 
person  therein  named  as  defendant  in  the  same  manner  that  service  of  such  process  is 
now  had  upon  the  commencement  of  a  suit  in  equity  in  the  courts  of  the  United  States, 
except  that  it  shall  be  returnable  within  fifteen  days,  unless  the  judge  shall  for  cause  fix 
a  longer  time;  but  in  case  personal  service  cannot  be  made,  then  notice  shall  be  given  br 
publication  in  the  same  manner  and  for  the  same  time  as  provided  by  law  for  notice  b; 
publication  in  suits  to  enforce  a  legal  or  equitable  lien  in  courts  of  the  United  States, 
except  that,  v/nless  the  judge  shall  otherwise  direct,  the  order  shall  fee  puhlished  not  more 
than  once  a  week  for  two  consecutive  weeks,  and  the  return  day  shall  he  ten  days  after 
the  last  publication  unless  the  judge  shall  for  cause  fix  a  longer  time. 

6  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  petition  within  five 
days  after  the  return  day,  or  within  such  further  time  as  the  court  now  may  allow. 

c  All  pleadings  setting  up  matters  of  fact  shall  be  verified  under  oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the  time  limited,  and 
controvert  the  facts  alleged  in  the  petition,  the  judge  shall  determine,  as  soon  as  may  be, 
the  issues  presented  by  the  pleadings,  without  the  intervention  of  a  jury,  except  in  cases 
where  a  jury  trial  is  given  by  this  act,  and  make  the  adjudication  or  dismiss  the  petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  are  filed  by  the  bankrupt 
or  any  of  his  creditors,  the  judge  shall  on  the  next  day,  if  present,  or  as  soon  thereafter 
as  practicable,  make  the  adjudication  or  dismiss  the  petition. 

/  If  the  judge  is  absent  from  the  district,  or  the  division  of  the  district  in  which  the 
petition  is  pending,  on  the  next  day  after  the  last  day  on  which  pleadings  may  be  filed, 
and  none  have  been  filed  by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith 
refer  the  case  to  the  referee.  .  . 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear  the  petition  and  make 
the  adjudication  or  dismiss  the  petition.  If  the  judge  is  absent  from  the  district,  or  the 
division  of  the  district  in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee.     {Thus  amended  hy  Act  of  Feb'y  5,  1903.) 

§  19.  Jury  Trials. —  a  A  person  against  whom  an  involuntary  petition  has  been  filed 
shall  be  entitled  to  have  a  trial  by  jury,  in  respect  to  the  question  of  his'  insolvency,  ex- 
cept as  herein  otherwise  provided,  and  any  act  of  bankruptcy  alleged  in  such  petition  to 
have  been  committed,  upon  filing  a  written  application  therefor  at  or  before  the  time 
within  which  an  answer  may  be  tiled.  If  such  application  is  not  filed  within  such  time, 
a  trial  by  jujy  shall  4)e  deemed  to  have  been  waived. 

6  If  a  Jury  is  not  in  attendance  upon  the  court,  one  may  be  specially  summoned  for 
the  trial,  or  the  case  may  be  postponed,  or,  if  the  case  is  pending  in  one  of  the  district 
courts  within,  the  jurisdiction  of  a  circuit  court  of  fhe  United  States,  it  may  be  certified 
for  trial  to  the  circuit  court  sitting  at  the  same  place,  or  by  consent  of  parties  when 
sitting  at  any  other  pla.ce  in  the  -same  district,  if  such  circuit  court  has  or  is  to  have  a 
jury  first  in  attendance. 

0  The  right  to  submit  matters  in  controversy,  or  an  alleged  oifense  under  this_  act,  to 
a  jury  shall  be  determined  and  enjoyed,  except  as  provided  by  this  act,  according  to  the 
United  States  laws  now  in  force  or  such  as  may  be  hereafter  enacted  in  relation  to  trials 
by  jury. 

§  20.  Oaths,  Afflrmations. —  a  Oaths  required  by  this  act,  except  upon  hearings  in 
court,  may  be  administered  by  ( 1 )  referees ;  ( 3 )  ofiicers  authorized  to  administer  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under  the  laws  of  the  State  where 
the  same  are  to  be  taken;  and  (3)  diplomatic  or  consular  officers  of  the  United  States  in 
any  foreign  country. 

i  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in  lieu  thereof,  afBrm. 
Any  person  who  shall  affirm  falsely  shall  be  punished  as  for  the  making  of  a  false  oath. 

§  21.  Evidence. —  a  A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bank- 
rupt, or  creditor,  by  order  require  any  designated  person,  including  the  bankrupt  and 
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his  wife,  to  appear  in  court  or  before  a  referee  or  the  judge  of  any  State  court,  to  be 
examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose  estate  is  in 
process  of  administration  under  this  act:  Provided,  That  the  wife  may  be  examined  only 
touching  business  transacted  by  her  or  to  which  she  is  a  party,  and  to  determine  the  fact 
whether  she  has  transacted  or  been  a  party  to  any  business  of  the  bankrupt. 

6  The  right  to  take  depositions  in  proceedings  under  this  act  shall  be  determined  and 
enjoyed  according  to  the  United  States  laws  now  in  force,  or  such  as  may  be  hereafter 
enacted  relating  to  the  taking  of  depositions,  except  as  herein  provided. 

c  Notice  of  the  taking  of  depositions  shall  be  filed  with  the  referee  in  every  case. 
When  depositions  are  to  be  taken  in  opposition  to  the  allowance  of  a  claim  notice  shall 
also  be  served  upon  the  claimant,  and  when  in  opposition  to  a  discharge  notice  shall  also 
be  served  upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers,  when  issued  by  the  clerk 
or  referee,  shall  be  admitted  as  evidence  with  like  force  and  effect  as  certified  copies  of 
the  records  of  district  courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
as  evidence. 

e  A  certified  copy  of  the  order  approving  the  bond  of  a  trustee  shall  constitute  con- 
clusive evidence  of  the  vesting  in  him  of  the  title  to  the  property  of  the  bankrupt,  and  if 
recorded  shall  impart  the  same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if 
recorded  would  have  imparted  had  not  bankruptcy  proceedings  intervened. 

/  A  certified  copy  of  an  order  confirming  or  setting  aside  a  composition,  or  granting 
or  setting  aside  a  discharge,  not  revoked,  shall  be  evidence  of  the  jurisdiction  of  the  court, 
the  regularity  of  the  proceedings,  and  of  the  fact  that  the  order  was  made. 

g  A  certified  copy  of  an  order  confirming  a  composition  shall  constitute  evidence  of  the 
revesting  of  the  title  of  his  property  in  the  bankrupt,  and  if  recorded  shall  impart  the 
same  notice  that  a  deed  from  the  trustee  to  the  bankrupt  if  recorded  would  impart. 
(Thus  amended  by  Act  of  July  5,  1903.) 

§  22.  References  of  Cases  after  Adjudication. —  a  After  a  person  has  been  adjudged  a 
bankrupt  the  judge  may  cause  the  trustee  to  proceed  with  the  administration  of  the 
estate,  or  refer  it  (1)  generally  to  the  referee  or  specially  with  only  limited  authority  to 
act  in  the  premises  or  to  consider  and  report  upon  specified  issues;  or  (2)  to  any  referee 
within  the  territorial  jurisdiction  of  the  court,  if  the  convenience  of  parties  in  interest 
will  be  served  thereby,  or  for  cauSe,  or  if  the  bankrupt  does  not  do  business,  reside,  or 
have  his  domicile   in  the  district. 

6  The  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for  cause,  transfer  a 
-case  from  one  referee  to  another. 

§  23.  Jurisdiction  of  TInited  States  and  State  Courts. —  The  United  States  circuit  courts 
shall  have  jurisdiction  of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy,  between  trustees  as  such  and  adverse  claimants  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the  same  extent 
onlv  as  though  bankruptcy  proceedings  had  not  been  instituted  and  such  controversies 
had  been  between  the  bankrupts  and  such  adverse  claimants. 

Suits  bv  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where  the  bank- 
rupt, whose  estate  is  being  a,dministered  by  suclj  trustee,  might  have  brought  or  prose- 
cuted them  if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by  consent  of 
the  proposed  defendant,  except  suits  for  the  recovery  of  property  under  section  sixty,  sub- 
dii^sion  b :  section  sixty-seven  e;  and  section  seventy,  subdivision  e. 

c  The  United  States  circuit  courts  shall  have  concurrent  jurisdiction  with  the  courts 
of  bankruptcy,  within  their  respective  territorial  limits,  of  the  offenses  enumerated  in 
this  act.     {Thus  amended,  by  Acts  of  Feb'y  5,  1903,  and  June  25,  1910.) 

§  24.  Jurisdiction  of  Appellate  Courts.—  a  The  Supreme  Court  of  the  United  States,* 
the  circuit  courts  of  appeals  of  the  United  States,  and  the  supreme  counts  of  the  Terri- 
tories, in  vacation  in  chambers  and  during  their  respective  terms,  as  now  or  as  they  may 
be  hereafter  held,  are  hereby  invested  with  appellate  jurisdiction  of  controversies  arising 
in  bankruptcy  proceedings  from  tAe  courts  of  bankruptcy  froim  which  they  have  appellate 
turisdicti'on  in  other  cases.  The  Supreme  Court  of  the  United  States  shall  exercise  a 
like  jurisdiction  from  counts  of  bankruptcy  not  within  anv  organized  circuit  of  the  United 
States  and  from  the  supreme  court  of  the  District  of  Columbia. 

•Appeals  in  bankruptcy  cases  from  decisions  of  circuit  courts  of  appeal  restricted  by  Act  of  Jan.  28, 191S;a9 
amended  by  Act  of  September  6, 1916,    See  p.  606,  ante. 


1^92  CouETS  AND  Peocbditee,  Theeeiit.  [§§  25-29. 

6  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise  in  matter  of  law  the  proceedings  of  the  several 
inferior  coiirts  of  bankruptcy  vrithin  their  jurisdiction.  Such  power  shall  be  exercised 
on  due  notice  and  petition  by  any  party  aggrieved. 

§  25.  Appeals  and  Writs  of  Error.—  a  That  appeals,  as  in  equity  cases  may  be  taken  in 
bankruptcy  proceedings  from  the  courts  of  bankruptcy  to  the  circuit  court  of  appeals  of 
the  United  States,  and  to  the  supreme  court  of  the  Terjitories,  in  the  following  cases,  to- 
wit:  (1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt; 
(2)  from  a  judgment  granting  or  denying  a  discharge;  and  (3)  from  a  judgment  allowing 
or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.  Such  appeal  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered,  and  may  be  heard 
and  determined  by  the  appellate  court  in  term  or  vacation,  as  the  ease  may  be. 

6  From  any  final  decision  of  a  court  of  appeals,  allowing  or  rejecting  a  claim  under 
this  act,  an  appeal  may  be  had  under  such  rules  and  within  such  time  as  may  be  preseribed 
■by  the  Supreme  Court  of  the  United  States,  in  the  following  cases  and  no  other : 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two  thousand  dollars,  and  the 
question  involved  is  one  which  might  have  been  taken  on  appeal  or  writ  of  error  from 
the  highest  court  of  a  State  to  the  Supreme  Court  of  tlie  United  States ;  or     , 

3.  Where  some  Justice  of  the  Supreme  Court  of  the  United  States  shall  certify  that 
in  his  opinion  the  determination  of  the  question  or  questions  involved  in  the  allowance 
or  rejection  of  such  claim  is  essential  to  a  uniform  construction  of  this  act  throughout 
the  United  States.  '         "  .  ' 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take  appeals  or  sue  out  writs 
of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the  United  States  frpm  other 
courts  of  the  United  States,  and  the  former  court  may  exercise  jurisdiction ,  thereof  and 
issue  writs  of  certiorari  pursuant  to  the  provisions  of  the  United  States  laws  now  in 
force  or  such  as  may  be  hereafter  enacted.      ' 

§  26.  Arbitration  of  Cofltroversies.—  a  The  trustee  may,  pursuant  to  the  direction  of 
the  court,  submit  to  arbitration  any  controversy  arising  in  the  settlement  of  the.  estate. 
J  6  Three  arbitrators  shall'  be  chosen  by  mutual  consent,  or  one  by  the  trustee,  one  by 
the  other  party  to  the  controversy,  and  the  third  by  i  the  two  so  chosen,  or  if  they  fail 
to  agree  in  five  days  after  their  appointment  the  court  shall  appoint  the  third  arbitrator. 

0  The  written  finding  of  the  arbitrators,  br  a  majority  of  them,  as  to  the  issues  pre- 
sented, may  be  filed  in  the  court  and  shall  have  like  force  and  effect  as  the  verdict  of  a  jury. 

r 

§  !J7.  Comproniises.— ,<i  The  trustee  may,  with  the  approval  of  the  court,  compromise 
any  controversy  arising  in  the  administration  of  the  estate  upon  such  terms  as  he  may 
deem  for  the  best  interests  of  the  estate. 

§  28.  Designation  of  Newspapers.— o  Courts  of  bankruptcy  shall  by  order  designate 
a  newspaper  published  within  their  respective  territorial  districts,  and  in  the  county  in 
which  the  bankrupt  resides  or  the  major  part  of  his  property  is  situated,  in  which  notices 
required  to  be  published  by  this  act  and  orders  which  the  court  may  direct  to  be  pub- 
lished shall  be  inserted.  Any  court  may  in  a  particular  ''case,  for  the  convenience  of 
parties  in  interest,  designate  some  additional  newspaper  in  which  notices  and  orders  in 
sucH  case  shall  he  published. 

§  29.  Offenses. —  a  A  person  shall  be  punished,'  by  imprisonment  for  a  period  not  to 
exceed  five  years,  upon  conviction  of  the  offense  of  having  knowingly  and  fraudulently 
appropriated  to  his  own  use,  embezzled,  spent,  or  unlawfully  transferred  any  propertv 
or  secreted  or  destroyed  any  document  belonging  to  a  bankrupt  estate  which  came  into 
his  charge  as  trustee. 

6  A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to  exceed  two  years, 
upon  conviction  of  the  offense  of  having  knowingly  and  fraudulently  (1)  concealed  while 
a  bankrupt,  or  after  his  discharge,  from  his  trustee  any  of  the  property  belonging  to  his 
estate  in  bankruptcy;  or  (?)  made  a  false  oath  or  account  in,  or  in  relation  to,  any  pro- 
ceeding in  bankruptcy;  (3)  presented  under  oath  any  false  claim  for  proof  against  the 
estate  of  a  bankrupt,  or  used  any  such  claim  in  composition  personally  or  by  agent, 
proxy,  or  attorney,  or  as  agent,  proxy,  or  attorney;  or   (4)  received  any  material  amount 
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of  property  from  a  bankrupt  after  the  filing  of  the  petition,  with  intent  to  defeat  this 
act;  or  (5)  extorted  or  attempted  to  extort  any  money  or  property  from  any  person  as 
a  consideration  for  acting  or  forbearing  to  act  in  bankruptcy  proceedings. 

c  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred  dollars,  and  forfeit 
his  office,  and  the  same  shall  thereupon  become  vacant,  upon  conviction  of  the  offense 
of  having  knowingly  ( 1 )  acted  as  a  referee  in  a  case  in  which  he  is  directly  or  indirectly 
interested;  or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property  of  the 
estate  in  bankruptcy  of  which  he  is  referee;  or  (3)  refused,  while  a  referee  or  trustee, 
to  permit  a  reasonable  opportunity  for  the  inspection  of  the  accounts  relating  to  the 
affairs  of,  and  the  papers  and  records  of,  estates  in  his  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising  under  this  act  unless  the 
indictment  is  found  or  the  information  is  filed  in  court  within  one  year  after  the  com- 
mission of  the  offense. 

§  30.  Rules,  Forms,  and  Orders.— a  All  necessary  rules,  forms,  and  orders  as  to  pro- 
cedure and  for  carrying  this  act  into  force  and  effect  shall  be  prescribed,  and  ma,y  be 
amended  from  time  to  time,  by  the  Supreme  Court  of  the  United  States.' 

§  31.  Computation  of  Time. —  a  Whenever  time  is  enumerated  by  days  in  this  act,  or 
in  any  proceeding  in  bankruptcy,  the  number  of  d^ys  shall  be  computed  by  excluding 
the  first  and  including  the  last,  unless  the  last  fall  on  a  Sunday  or  holiday,  in  which 
event  the  day  last  included  shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or  a 
legal  holiday. 

§  32.  Transfer  of  Cases. —  a  In  the  event  petitions  are  filed  against  the  same  person, 
or  against  different  members  of  a  partnership,  in  different  courts  of  bankruptcy  each  of 
which  has  jurisdiction,  the  cases  shall  be  transferred,  by  order  of  the  courts  relinquishing 
jurisdiction,  to  and  be  consolidated  by  the  one  of  such  courts  which  can  proceed  with  the 
same  for  the  greatest  convenience  of  parties  in  interest. 


CHAPTEE  V. 

OFFICERS,  THEIR  DUTIES  AND  COMPENSATION. 

§  33.  Creation  of  Two  Officers. —  a  The  offices  of  referee  and  trustee  are  hereby  created. 

§  34.  Appointment,  Removal,  and  Districts  of  Referees.—  o  Courts  of  bankruptcy  shall, 
within  the  territorial  limits  of  which  they  respectively  have  jurisdiction,-  (1)  appoint 
referees,  each  for  a  term  of  two  years,  and  may,  in  their  discretion,  remove  them  because 
their  services  are  not  needed  or  for  other  cause;  and  (3)  designate,  and  from  time  to  time 
change,  the  limits  of  the  districts  of  referees,  so  that  each  county,  where  the  services  of 
a  referee  are  needed,  may  constitute  at  least  one  district. 

§  35.  Qualifications  of  Referees. —  a  Individuals  shall  not  be  eligible  to  appointment 
as  referees  unless  they  are  respectively  (1)  competent  to  perform  the  duties  of  that 
office-  (2)  not  holding  any  office  of  profit  or  emolument  under  the  laws  of  the  United 
State's  or  of  any  State  other  than  commissioners  of  deeds,  justices  -of  the  peace,  masters 
in  chancery,  or  notaries  public;  (3)  not  related  by  consanguinity  or  affinity,  within  the 
third  degree  as  determined  by  the  common  law,  to  any  of  the  judges  of  the  courts  of  bank- 
ruptcy or  circuit  courts  of  the  United  States,  or  of  the  justices  or  judges  of  the  appellate 
courts  of  the  districts  wherein  they  may  be  appointed;  and  (4)  residents  of,  or  have 
their  ofiices  in,  the  territorial  districts  for  which  they  are  to  be  appointed. 

§  36.  Oaths  of  Office  of  Referees.—  a  Referees  shall  take  the  same  oath  of  office  as  that 
prescribed  foi:  judges  of  United  States  courts. 

§  37.  Number  of  Referees.—  a  Such  number  of.  referees  shall  be  apjpointed  as  may  be 
necessary  to  assist  in  expeditiously  transacting  the  bankruptcy  business  pending  in  the 
various  courts  of  bankruptcy. 
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§  38.  Jurisdiction  of  Referees. —  a  Referees  respectively  are  hereby  invested,  subject 
always  to  a  review  by  the  judge,  within  the  limits  of  their  districts  as  established  from 
time  to  time,  with  jurisdiction  to  ( 1 )  consider  all  petitions  referred  to  them  by  the 
clerks  and  make  the  adjudications  or  dismiss  the  petitions;  (2)  exercise  the  powers  vested 
in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and  the  examination  of  persons 
as  witnesses  and  for  requiring  the  production  of  documents  in  proceedings  before  them, 
except  the  power  of  commitment;  (3)  exercise  the  powers  of  the  judge  for  the  taking 
possession  and  releasing  of  the  property  of  the  bankrupt  in  the  event  of  the  issuance  by 
the'' clerk  of  a  certificate  showing  the  absence  of  a  judge  from  the  judicial  district,  or 
the  division  of  the  district,  or  his  sickness,  or  inability  to  act;  (4)  perform  such  part 
of  the  duties,  except  as  to  questions  arising  'out  of  the  applications  of  bankrupts  for 
composition  or  discharges,  as  are  by  this  act  conferred  on  courts  of  bankruptcy  and  as 
shall  be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy  of  their  respective 
districts,  except  as  herein  otherwise  provided;  and  (5)  upon  the  application  of  the 
trustee  during  the  examination  of  the  bankrupts,  or  other  proceedings,  authorize  the 
employment  of  stenographers  at  the'  expense  of  the  estates  at  a  compensation  not  to 
exceed  ten  cents  per  folio  for  ireporting  and  transcribing  the  proceedings. 

§  •  39.  Duties  of  Referees. —  a  Referees  shall  ( 1 )  declare  dividends  and  prepare  and 
deliver  to  trustees  dividend  sheets  showing  the  dividends  declared  and  to  whqjn  payable; 
(2)  examine  all  schedules  of  property  and  lists  of  creditors  filed  by  bankrupts  and  cause 
such  as  are  incomplete  or  defective  to  be  amended;  (3)  furnish  such  information  con- 
cerning the  estates  in  process  of  administration  before  them  as  may  be  requested  by  the 
parties  in  interest;  (4)  give  notices  to  creditors  as  herein  provided;  (5)  make  up 
records  embodying  the  evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties 
ill  all  contested  matters  arising  before  them,  whenever  requested  to  do  so  by  either  of  the 
parties  thereto,  together. with  their  findings  therein,  and  transmit  them  to  the  judges; 
{ 6 )  prepare  and  file  the  schedules  of  property  and  lists  of  creditors  required  to  be  filed 
by  the  bankrupts,  or  cause  the  same  to  be  done,  when  the  bankrupts  fail,  refuse,  or 
neglect  to  do  so;  (7)  safely  keep,  perfect,  ahd  transmit  to  the  clerks  the  records,  herein 
required  to  be  kept  by  them,  when  the  cases  are  concluded;  (8)  transmit  to  the  clerks 
such  papers  as  may  be  on  file  before  them  whenever  the  same  are  needed  in  any  pro- 
ceedings in  courts,  and  in  like  manner  secure  the  return  of  such  papers  after  they  have 
been  used,  or,  /  if  it  be  impracticable  to  transmit  the  original  papers,  transmit  certified 
copies  thereof  by  mail;  (9)  upon  application  of  anjr  party  in  interest,  preserve  the  evi- 
dence taken  or  the  substance  thereof  as  agreed  upon  by  the  parties  before  them  when  a 
stenographer  is  not  in  attendance;  and  (10)  whenever  their  respective  offices  are  in  the 
same  cities  or  towns  where  the  courts  of  bankruptcy  convene,  call  upon  and  receive  from 
the  clerks  all  papers  filed  in  courts  of  bankruptcy  which  have  been  referred  to  them. 

6  Referees  shall  not  (1)  act  in  cases  in  which  they  are  directly  or  indirectly  inter- 
ested; (2)  practice  as  attorneya  and  counselors  at  law  in  any  bankruptcy  proceedings; 
or   (3)   purchase,  directly  or  indirectly,  any  property  of  an  estate  in  bankruptcy. 

§  40.  Compensation  of  Referees. —  a  Referees  shall  receive  as  full  compensation  for 
their  services,  payable  after  they  are  rendered,  a  fee  of  fifteen  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required^  from 
a  voluntary  bankrupt,  and  twenty-five  cents  for  every  proof  of  claim  filed  for  allowance, 
to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of  administration,  and  from  estates 
which  have  been  administered  before  them  one  per  centum  commissions  on  aU  moneys 
dishursed  to  creditors  hy  the  trustee,  or  one-half  of  one  per  centum  on  the  amount  to  be 
paid  to  creditors  upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  the  judge  shall  determine 
the  proportion  in  which  the  fee  and  commissions  therefor  shall  be  divided  between  the 
referees. 

0  In  the  event  of  the  reference  of  a  case  being  revoked  before  it  is  concluded,  and  when 
the  case  is  specially  referred,  the  judge  shall  determine  what  part  of  the  fee  aivi  com- 
missions shall  be  paid  to  the  referee.     (Thv^s  amended  hy  Act  of  February  5,  1903.) 

§  41.  Contempts  before  Referees. —  a  A  person  shall  not,  in  proceedings  before  a  referee 
(1)  disobey  or  resist  any  lawful  order,  process  or  writ;  (2)  misbehave  during  a  hearing 
or  60  near  the  place  thereof  as  to  obstruct  the  same;  (3)  neglect  to  produce,  after  having 
been  ordered  to  do  so,  any  pertinent  document;  or  (4)   refuse  to  appear  after  having  been 
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subpoenaed,  or,  upon  appearing,  refuse  to  take  the  oath  as  a  witness,  or,  after  having 
taken  the  oath,  refuse  to  be  examined  according  to  law:  Provided,  That  no  person  shall 
be  required  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of  the  StaAe  of 
his  residence,  and  more  than  one  hundred  miles  from  such  place  of  residence,  and  only 
in  case  his  lawful  mileage  and  fee  for  one  day's  attendance  shall  be  first  paid  or  tendered 
to  him. 

6  The  referee  shall  certify  the  facts  to  the  judge,  if  any  person  shall  do  any  of  the 
things  forbidden  in  this  section.  The  judge  shall  thereupon,  in  a  summary  manner,  hear 
tJie  evidence  as  to  the  acts  complained,  of,  and,  if  it  is  such  as  to  warrant  him  in  so 
doing,  punish  such  p^son  in  the  same  manner  and  to  the, same  extent  as  for  a  contempt 
committed  before  the  court  of  bankruptcy,  or  commit  such  person  upon  the  same  con- 
ditions as  if  the  doing  of  the  forbidden  act  had  occurred  with  reference  to  the  process  of, 
or  in  the  presence  of,  the  court. 

§  42.  Records  of  Referees. —  a  The  records  of  all  proceedings  in  each  case  before  a 
referee  shall  be  kept  as-  nearly  as  may  be  in  the  same  manner  as  records  are  now  kept 
in  equity  cases  in  circuit  courts  of  the  United,  States. 

6  A  record  of  the  proceedings  in  each  case  shall  be  kept  in  a  separate  book  or  books, 
and  shall,  together  with  the  papers  on  file,  constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings  shall,  when  the  case  is 
concluded  before  the  referee,  be  certified  to  by  him,  and,  together  with  such  papers  as  are 
on  file  before  him,  be  transmitted  to  the  court  of  bankruptcy  and  shall  there  remain  as 
a  part  of  the  records  of  the  court. 

§  43.  Referee's  Absence  or  Disability. —  a  Whenever  the  oflSce  of  a  referee  is  vacant, 
or  its  occupant  is  absent  or  disqualified  to  act,  the  judge  may  act,  or  may  appoint 
another  referee,  or  another  referee  holding  an  appointment  under  the  same  court  may,  by 
order  of  the  judge,  temporarily  fill  the  vacancy. 

§  44.  Appointment  of  Trustees. —  o  The  creditors  of  a  bankrupt  estate  shall,  at  their 
first  meeting  after  the  adjudication  or  after  a  vacancy  has  occurred  in  the  office  of  trustee, 
or  after  an  estate  has  been  reopened,  or  after  a  composition  has  been  set  aside  or  a  dis- 
charge revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee,  appoint  one  trustee  or 
three  trustees  of  such  estate.  If  the  creditors  do  not  appoint  a  trustee  or  trustees  as 
herein  provided,  the  court  shall  do  so. 

§  45.  Qualifications  of  Trustees. —  a  Trustees  may  be  (1)  individuals  who  are  respec- 
tively competent  to  perform  the  duties  of  that  ofiice,  and  reside  or  have  an  ofiice  in  the 
judicial  district  within  which  they  are  appointed,  or  (2)  corporations  authorized  by  their 
charters  or  by  law  to  act  in  such  capacity  and  having  an  ofiice  in  the  judicial  district 
within  which  they  are  appointed. 

§  46.  Death  or  Removal  of  Trustees. —  a  The  death  or  removal  of  a  trustee  shall  not 
abate  any  suit  or  proceeding  which  he  is  prosecuting  or  defending  at  the  time  of  his 
death  or  removal,  but  the  same  taay  be  proceeded  with  or  defended  by  his  joint  trustee 
or>Successor  in  the  same  manner  as  though  the  same  had  been  commenced  or  was  being 
defended  by  such  joint  trustee  alone  or  by  such  successor. 

§  47.  Duties  of  Trustee. —  a  Trustees  shall  respectively  (1)  account  for  and  pay  over 
to  the  estates  under  their  control  all  interest  received  by  them  upon  property  of  such 
estate;  (2)  collect  and  reduce  to  money  the  property  of  the  estates  for  which  they  are 
trustees,  under  the  direction  of  the  court,  and  close  up  the  estate  as  expeditiously  as  is 
compatible  with  the  best  interests  of  the  parties  in  interest;  and  such  trustees,  as  to  all 
property  in  the  custody  or  commg  into  the  custody  of  the  tanhruptcy  court,  shall  he 
deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  hy 
legal  or  equitable  proceedings  thereon;  and  also,  as  to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of 
a  judgment  creditor  holding  an  execution  duly  returned  unsatisfied;  (3)  deposit  all 
money  received  by  them  in  one  of  the  designated  depositories;  (4)  disburse  money  only 
by  check  or  draft  on  the  depositories  in  which  it  has  been  deposited;  (5)  furnish  such 
information  concerning  the  estates  of  which  they  are  trustees  and  their  administration 
as  may  be  requested  by  parties  in  interest;  (6)  keep  regular  accounts  showing  all  amounts 
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received  and  from  what  sources  and  all  amounts  expended  and  on  what  accounts ;  ( 7 )  lay 
before  the  final  meeting  of  the  creditors  de'tailed  statements  of  the  administration  of  the 
esta'tes ;  (8)  make  final  reports  and  file  final  accounts  with  the  courts  fifteen  days  before  the 
days  fixed  for  the  final  meetings  of  the  creditors;  (9)  pay  dividends  within  ten  days  after 
they  are  declared  by  the  referees;  (10)  report  to  the  courts,  in  writing,  the  condition 
of  the  estates  and  the  amounts  of  money  on  hand,  and  such  other  details  as  may  be 
required  by  the  courts,  within  the  first  month  after  their  appointment  and  every  two 
months  thereafter,  unless  otherwise  ordered  by  the  courts;  and  (11)  set  apart  the  bank- 
rupt's exemptions  and  report  the  items  and  estimated  value  thereof  to  the  court  as  soon 
as  practicable  after  their  appointment. 

6  Whenever  three  trustees  have  been  appointed  for  an  estate,  the  concurrence  of  at 
least  two  of  them  shall  be  necessary  to  the  validity  of  their  every  act  concerning  the 
administration  of  the  estate. 

0  I'fie  trustee  shall,  within  thirty  days  after  the  adjudication,  fie  a  certified  copy  of 
the  decree  of  adjudication  in  the  office  where  conveyances  of  real  estate  are  recorded  in 
every  county  where  the  tankrupt  owns  real  estate  not  exempt  from  execution,  and  pays 
the  fee  for  such  filing,  amd  he  shall  receive  a  compensation  of  fifty  cents  for  each  copy  so 
filed,  which,  together  with  the  filing  fee,  shall  be  paid  out  of  the  estate  of  the  bankrupt 
as  a  part  of  the  cost  and  disbursements  of  the  proceedings.  {Thus  amended  by  Acts  of 
February  5,  1903,  and  June  25,  1910.)  ' 

§  48.  Compensation  of  Trustees,  Receivers  and  Marshals. —  a  Trustees  shall  receive  for 
their  services,  payable  after  they  are  rendered,  a  fee  of  five  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from 
a  voluntary  bankrupt,  have,  and  such  commissions  on  all  moneys  disbursed  or  turned  over 
to  amy  person,  including  lien  holders,  by  them,  as  may  be  allowed  by  the  courts,  not  to 
exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys 
in  excess  of  five  hundred  dollars  and  less  than  fifteen  hundred  dollars,  two  per  centum  on 
moneys  in  excess  of  fifteen  hundred  dollar^  and  less  them  ten  thousand  dollars,  amd  one 
per  centum  on  moneys  in  excess  of  ten  thousand  dollars.  And  in  case  of  the  confirmation 
of  a  composition  after  the  trustee  has  qualified  the  court  m,ay  allow  him,  as  compensation, 
not  to  exceed  one-half  of  one  per  centum,  of  the  amount  to  be  paid  the  creditors  on  such 
compensation. 

b  In  the  event  of  am  estate  being  administered  by  three  trustees  instead  of  one  trustee 
or  by  successive  trustees,  the  court  shall  apportion  the  fees  amd  commissions  between 
them  according  to  the  services  actually  rendered',  so  that  there  shall  not  be  paid  to  trustees 
for  the  administering  of  any  estate  a  greater  amount  than  one  trustee  would  be  entitled  to. 

0  The  court  may,  in  its  discretion,  withhold  all  compensation  from  any  trustee  who  has 
been  removed  for  cause. 

d  Receivers  or  marshals  appointed  pursuant  to  section  two,  subdivision  three,  of  this 
act  shall  receive  for  their  services,  payable  after  they  are  rendered,  compensation  by  way 
of  commissions  upon  the  moneys  disbursed  or  turned  ovgr  to  any  person,  including  lien 
holders,  by  them,  and  also  upon  the  moneys  turned  over  by  them  or  afterwards  realized 
by  the  trustees  from  property  turned  over  in  kind  by  them,  to  the  trustees,  as  the  court 
may  allow,  not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per 
centum  on  moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars 
and  less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thou- 
sand dollars:  Provided,  That'in  CAse  of  the  confirmation  of  a  composition  such  commis- 
siorw  shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  creditors  on 
such  compositions:  Provided  further.  That  when  the  receiver  or  marshal  acts  as  a  mere 
custodiam  and  does  not  carry  on  the  business  of  the  bankrupt  as  provided  in  clause  five 
of  section  two  of  this  act,  he  shall  not  receive  nor  be  allowed  in  any  form  or  guise  more 
than  two  per  centum  on  the  first  thousand  dollars  or  less,  and  one-half  of  one  per  centum 
on  all  above  one  thousand  dollars  on  moneys  disbursed  by  him  or  turned  over  by  him  to 
the  trustee  and  on  moneys  subsequently  realized  from  property  turned  over  by  him  in 
kind  to  the  trustee:  Provided  further,  That  before  the  allowance  of  compensation  notice 
of  application  therefor,  specifying  the  amount  asked,  shall  be  given  to  creditors  in  the 
manner  indicated  in  section  fifty-eight  of  this  act. 

e  Where  the  business  is  conducted  by  trustees,  marshals,  or  receivers,  as  provided  in 
clause  five  of  section  two  of  this  ant,  the  court  may  allow  such  officers  additional  com- 
pensation for  such  services '  by  way  of  commissions  upon  the  moneys  disbursed  or  turned 


§§  49-51,]     ,  Bankeuptct  Act,  1898.  1497 

over  to  any  person,  moludimg  lien  holders,  iy  them,  and,  in  cases  of  receivers  or  marshals, 
also  upon  the  moneys  turned  over  hy  them  or  afterwards  realixed  by  the  trustees  from 
property  turned  over  in  kind  by  them  to  the  trustees)  such  commissions  not  to  exceed 
six  per  centum  on  the  first  five  hundred  dollars  or  less,  four,  per  centum  on  moneys  in 
excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hundred  dollars,  two  per 
veHtum  on  moneys  in  excess  of  one  thousamd  five  hundred  idollars  and  less  than  ten  thou- 
sand dollars,  (md  one  per  centum  on  moneys  in  excess  of  ten  thousand  dollars:  Provided, 
That  in  case  of  the  confirmation  of-  a  composition  such  commissions  shall  not  exceed  one- 
half  of  one  per  centum  of  the  amount  to  be  paid  creditors  on  such  composition:  Pro- 
vided further,  That  before  the  allowance  of  compensation  notice  of  application  therefor, 
specifying  the  amount  asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  act.     (Thus  amended  by  Acts  of  June  15,  1903,  and  June  25,  1910.) 

§  49.  Accounts  and  Papers  of  Trustees. —  o  The  accounts  and  papers  of  trustees  shall 
be  open  to  the  inspection  of  officers  and  all  parties  in  interest. 

§  50.^  Bonds  of  Referees  and  Trustees. —  a  Referees,  before  assuming  the  duties  of  their 
offices,  and  within  such  time  as  the  district  courts  of  the  United  States  having  jurisdic- 
tion shall  prescribe,  shall  respectively  qualify  by  entering  into  boiid  to  the  United  States 
in  such  sum  as  shall  be  fixed  by  .sueb  courts.  Hot  to  exceed  five  thousand  dollars,  with 
such  sureties  as  shall  be  approved  by  such  courts,  conditioned  for,  the  faithful  performance 
of  their  official  duties. 

6  Trustees,  before  entering  upon  the  performance  of  their  official  duties,  and  within 
ten  days  after  their  appointment,  or  within  such  further  time,  not  to  exceed  five  days, 
as  the  court  may  permit,  shall  respectively  qualify  by  entering  into  bond  to  the  United 
States,  with  such  sureties  as  shall  be  approved  by  the  counts,  conditioned  for  the  faithful 
performance  of  their  official  duties. 

c  The  creditors  of  a,  bankrupt  estate,  at  their  first  meeting  after  the  adjudication,  or 
after  a  vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has  been  reopened, 
or  after  a  composition  has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy 
in  the  office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee;  they  may  at  any 
time  increase  the  amount  of  the  bond.  If  the  creditors  do  not  fix  the  amount  of  the 
bond  of  the  trustee  as  herein  provided  the  court  shall  do  so. 

d   The  court  shall  require  evidence  as  to  the  actual  value  of  the  property  of  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

/  The  actual  value  of  the  property  of  the  sureties,  over  and  above  their  liabilities  and 
exemptions,  on  each  bond  shall  equal  at  least  the  amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureties  upon  bonds,  or  authorized 
by  law  to  do  so,  may  be  accepted  as  sureties  upon  the  bonds  of  referees  and  trustees 
whenever  the  courts,  are  satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby 
amply  protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories  shall  be  filed  of  record  in 
the  office  of  the  clerk  of  the  court  and  may  be  sued  upon  in  the  name  of  the  United  States 
for  the  use  of  any  person  injured  by  a  breach  of  their  conditions, 

i  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to  the  United  States,  for 
any  penalties  or  forfeitures  incurred  by  the  bankrupts  under  this  act,  of  whose  estates 
they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein. provided  and  within  the 
time  limited,  he  shall  be  deemed  to  have  declined  his  appointment,  and  such  failure  shall 
create  a  vacancy  in  his  office. 

I  Suits  upon"  referees'  bonds  shall  not  be  brought  subsequent  to  two  years  after  the 
alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent  to  two  years  after  the 
estate  has  been  closed. 

§  51,  Duties  of  Clerks. —  a  Clerks  shall  respectively  (1)  account  for,  as  for  other  fees 
received  by  them,  the  clerk's  fee  paid  in  each  case  and  such  other  fees  as  may  be  received 
for  certified  copies  of  records  which  may  be  prepared  for  persons  other  thai}  officers; 
(2)  collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted  before  filing 
the  petition,  except  the  petition  of  a  proposed  voluptary  bankrupt  which  is  accompanied 
by  an  affidavit  stating  that  the  petitioner  is  without,  and  cannot  obtain,  the  money  with 
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which  to  pay  such  fees;  (3)  deliver  to  the  referees  upon  application  all  papers  which  may 
be  referred  to  them,  or,  if  the  oflBces  of  such  referees  are  not  in  the  same  cities  or  towns 
as  the  offices  of  such  clerks,  transmit  such  papers  by  mail,  and  in  like  manner  return 
papers  which  were  received  from  such  referees  after  they  have  been  used;  (4)  and  within 
ten  days  after  each  case  has  been  closed  pay  to  the  referee,  if  the  case  was  referred,  the 
fee  collected  for  him,  and  to  the  trustee  the  fee  collected  for  him  at  the  time  of  filing  the 
petition. 

§  S2.  Compensation  of  Clerks  and  Marshals. —  a  Clerks  shall  respectively  receive  as 
full  compensation  for  their  services  to  each  estate,  a  filing  fee  of  ten  dollars,  except  when 
a  fee  is  not  required  from  a  voluntary  bankrupt. 

5  Marshal^  shall  respectively  receive  from  the  state  where  an  adjudication  in  bank- 
ruptcy is  made,  except  as  herein  otherwise  provided,  for  the  performance  of  their  service 
in  proceedings  in  bankruptcy,  the  same  fees,  and  account  for  them  in  the  same  way,  as 
they  are  entitled  to  receive  for  the  performance  of  the  same  or  similar  services  in  other 
cases  in  accordance  with  laws  now  in  force,  or  such  as  may  be  hereafter  enacted,  fixing 
the  compensation  of  marshals. 

§  53.  Duties  of  Attorney-General. —  a  The  Attorney-General  shall  annually  lay  before 
Congress  statistical  tables  showing  for  the  whole  country,  and  by  States,  the  number 
of  cases  during  the  year  of  voluntary  and  involuntary  bankruptcy;  the  amount  of  the 
property  of  the  estates ;  the  dividends  paid  and  the  expenses  of  administering  such  estates ; 
and  such  other  like  information  as  he  may  deem  important. 

§  54.  Statistics  of  Bankruptcy  Proceedings. —  a  Officers  shall  furnish  in  writing  and 
transmit  by  mail  such  information  as  is  within  their  knowledge,  and  as  may  be  shown 
by  the  records  and  papers  in  their  possession,  to  the  Attorney-Greneral,  for  statistical 
purposes,  within  ten  days  after  being  requested  by  him  to  do  so. 


CHAPTEE  VI. 

CREDITORS. 


§  55.  Meetings  of  Creditors. —  a  The  court  shall  cause  the  first  meeting  of  the  creditors 
of  a  bankrupt  to  be  held,  not  less  than  ten  nor  more  than  thirty  days  after  the  adjudica- 
tion, at  the  county  seat  of  the  county  in  which  the  bankrupt  has  had  his  principal  place 
of  business,  resided,  or  had  his  domicile;  or  if  that  place  would  be  manifestly  incon- 
venient as  a  place  of  meeting  for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who 
does  not  do  business,  reside,  or  have  his  domicile  within  the  United  States,  the  court 
shall  fix  a  place  for  the  meeting  which  is  the  most  convenient  for  parties  in  interest. 
If  such  meeting  should  by  any  mischance  not  be  held  within  such  time,  the  court  shall 
fix  the  date,  as  sapn  as  may  be  thereafter,  when  it  shall  be  held. 

6  At  the  first  meeting  of  creditors  the  judge  or  referee  shall  preside,  and,  before  pro- 
ceeding with  the  other  business,  may  allow  or  disallow  the  claims  of  creditors  there 
presented,  and  may  publicly  examine  the  bankrupt  or  cause  him  to  be  examined  at  the 
instance  of  any  creditor. 

0  The  creditors  shall  at  each  meeting  take  such  steps  as  may  be  pertinent  and  neces- 
sary for  the  promotion  of  the  best  interests  of  the  estate  and  the  enforcement  of  this  act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be  held  at  any  time  and 
place  when  all  of  the  creditors  who  have  secured  the  allowance  of  their  claims  sign  a 
written  consent  to  hold  a  meeting  at  such  time  and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever  one-fourth  or  more  in  number 
of  those  who  have  proven  their  claims  shall  file  a  written  request  to  that  efi'ect;  if  such 
request  is  signed  by  a  majority  of  such  creditors,  which  number  represents  a  majority 
in  amount  of  such  claims,  and  contains  a  request  for  such  meeting  to  be  held  at  a  desig- 
nated place,  the  court  shall  call  such  meeting  at  such  place  within  thirty  days  after  the 
date  of  the  filing  of  the  request. 

/  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a  final  meeting  of  creditors 
shall  be  ordered. 
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§  56.  Voters  at  Meetings  of  Creditors. —  a  Creditors  shall  pass  upon  matters  submitted 
to  them  at  their  meetings  by  a  majority  vote  in  number  and  amount  of  claims  of  all 
creditors  whose  claims  have  been  allowed  and  are  present,  except  as  herein  otherwise 
provided. 

h  Creditors  holding  claios  which  are  secured  or  have  priority  shall  not,  in  respect  to 
such  claims,  be  entitled  to  vote  at  creditors'  meetings,  nor  shall  such  claims  be  counted 
in  computing  either  the  number  of  creditors  or  the  amount  of  their  claims,  unless  the 
amounts  of  such  claims  exceed  the  values  of  such  securities  or  priorities,  and  then  only 
for  such  excess. 

§  57.  Proof  and  Allowance  of  Claims. —  a  Proof  of  claims  shall  consist  of  a  statement 
under  oath,  in  writing,  signed  by.  a  creditor  setting  forth  the  claim,  the  consideration 
therefor,  and  whether  i  any,  and,  if  so  what,  securities  are  held  therefor,  and  whether 
any,  and,  if  so  what,  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing,  from  the  bankrupt  to  the  creditor. 

6  Whenever  a  claim  is  founded  upon  an  instrument  of  writing,  such  instrument,  unless 
lost  or  destroyed,  shall  be  filed  with  the  proof  of  claim.  If  such  instrument  is  lost  or 
destroyed,  a  statement  of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction 
shall  be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  -disallowed,  such 
instrument  may  be  withdrawn, by  permission  of  the  court,  upon  leaving  a  copy  thereof  on 
file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be  filed  by  the  claimant 
in  the  court  where  the  proceedings  are  pending,  or  before  the  referee  if  the  case  has  been 
referred. 

d  Claims  which  have  been  duly,  proved  shall  be  allowed,  upon  receipt  by  or  upon 
presentation  to  the  court,  unless  objection  to  their  allowance  shall  be  made  by  parties  in 
interest,  or  their  consideration  be  continued  for  cause  by  the  court  upon  its  own  motion, 
e  Claims  of  secured  creditors  and  those  who  have  priority  may  be  allowed  to  enable 
such  creditors  to  participate  in  the  proceedings  at  creditors'  meetings  held  prior  to  the 
determination  of  the  value  of  their  securities  or  priorities,  but  shall  be  allowed  for  such 
sums  only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of  their  securities 
or  priorities. 

/  Objections  to  claims  shall  be  heard  arid  determined  as  soon  as  the  convenience  of  the 
court  and  the  best  interests  of  the  estates  and  the  claimants  will  permit. 

g  The  claims  of  creditors  who  have  received  preferences,  voidable  under  section  sixty, 
subdivision  6,  or  to  whom  conveywnces,  trwnsfers,  assignments,  or  incumbrances,  void  or 
■voidable  under  section  sixty-seven,  subdivision  e,  have  been  made  or  given,  shall  not  be 
allowed  unless  such  creditors  shall  surrender  such  preferences,  conveyances,  trwnsfers, 
assignments,  or  incumbrances. 

h  The  value  of  securities  held  by  secured  creditors  shall  be  determined  by  converting 
the  same  into  money  according  to  the  terms  of  the  agreement  pursuant  to  which  such 
securities  were  delivered  to  such  creditors  or  by  such  creditors  and  the  trustee,  by 
agreement,  arbitration,  compromise,  or  litigation,  as  the  court  may  direct,  and  the  amount 
of  such  value  shall  be  credited  upon  such  claims,  and  a  dividend  shall  be  paid  only  on  the 
unpaid  balance. 

i  Whenever  a  creditor,  whose  claint  against  a  bankrupt  estate  is  secured  by  the  indi- 
vidual undertaking  of  any  person,  fails  to  prove  such  claim,  such  person  may  do  so  in 
the  creditor's  name,  and  if  he  discharge  such  undertaking  in  whote  or  in  part  he  shall 
be  subrogated  to  that  extent  to  the  rights  of  the  creditor.  , 

;■  Debts  owing  to  the  United  States,  a  State,  a  county,  a  district,  or  a  municipality  as 
a  penalty  or  forfeiture  shall  not  be  allowed,  except  for  the  amount  of  the  pecuniary  loss 
sustained  by  the  act,  transaction,  or  proceeding  out  of  which  the  penalty  or  forfeiture 
arose,  with  reasonable  and  actual  costs  occasioned  thereby  and  such  interest  as  may  have 
accrued  thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  for  cause  and  reallowed  or 
rejected  in  whole  or-  in  part,  according  to  the  equities  of  the  case,  before  but  not  after 
the  estate  has  been  closed. 

I  Whenever  a  claim  shall  have  been  reconsidered  and  rejected,  in  whole  or  in  part, 
upon  which  a  dividend  has  been  paid,  the  trustee  may  recover  from  the  creditor  the 
amount  of  the  dividend  received  upon  the  claim  if  rejected  in  whole  or  the  proportional 
part  thereof  if  rejected  only  in  part. 
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m  The  claim  of  any  estafe  -which  is  being  administered  in  bankruptcy  against  any 
like  estate  may  be  proved  by  the  trustee  and  allowed  by  the  court  in  the  same  manner 
and  upon  like  terms  as  the  claims  of  other  creditors.  ~' 

n  Claims  shall  not  be  proved  against  a  baiikrupt  estate  subsequent  to  one  year  after 
the  adjudication;  or  if  they  are  liquidated  by  litigation  and  the  iinal  judgment  therein 
Is  rendered  within  thirty  days  before  or  after  the  expiration  of  such  time,  then  within 
sixty  days  after  the  rendition  of  such  judgment:  Pbovidbd,  That  the  right  of  infants 
and  insane  persons  without  guardians,  without  notice  of  the  proceedings,  may  continue 
six  months  longer:      {Thus  amended  ly  Act  of  February  5,  1903.) 

§  58.  Notice  to  Creditors. —  a  Creditors  shall  have  at  least  ten  days'  notice  by  mail, 
to  their  respective  a,ddresses  as  tliey  appear  in  the  list  of  creditors  of  the  bankrupt,  or 
as  afterwards  filed  with  the  papers  in  the  case  by  the  creditors,  unless  they  waive  notice 
in  writing,  of  (1)  all  examinations  of  the  bankrupt;  C2)  all  hearings  upon  applications 
for  the  confirmation  of  compositions;  (3)  all  meetings  of  creditors;  (4)  .all  proposed 
sales  of  property;  (5)  the  declaration  and  time  of  payment  of  dividends;  (6)  the  filing 
of  the  final  accounts  of  the  trustee,  and  the, time  when  and  the  place  where  they  will  be 
examined  and  passed  upon.;  (7)  the  proposed' compromise  of  any  controversy,  (3)  the 
proposed  dismissal  of  the '  proceedings,  and_  ( 9 )  there  shall  he  thirty  days  notice  of  all 
applications  for  the  discharge  of  hankrupts.     {Thus  amended  hy  the  Act  of  June  25,1910.) 

6  Notice  to  creditors  of  the  first  meeting  shall  be  published  at  least  once  and  may  be 
published  such  number  of  additional  times  as,  the  court  may  direct;  the  last  publication 
Shall  be  at  least  one  week  prior  to  the  date  fixed  for  the  meeting.  Other  notices  may  be 
published  as  the  court  shall  direct. 

c   All  notices  shall  be  given  by  the  referee,,  unless  otherwise  ordered  by  the  judge. 

§  59.  Who  may  file  and  dismiss  petitioids. —  o  Any  qualified  person  may  file  a  petition 
to  be  adjudged  a  voluntary  bankrupt. 

6  Three'  or  more  creditors  who  have  provable  claims  against  any  person  which  amount 
in  the  aggregate  in  excess  of  the  value  of  securities  held  by  them,  if  any,  to  five  hundred 
dollars  or  over;  or  if  all  of  the  creditors  of  such  pei's'on-are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may,  file  a  petition  to  have 
him  adjudged  a  bankrupt. 

c  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and  one  for  service  on 
the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt  are  less  than 
twelve  in  number,  and  less  than  three  creditors  have  joined  as  petitioners  therein,  and 
the  answer  avers  the  existence  of  a  larger  number  of  creditors,  there  shall  be  filed  with 
the  answer  a  list  under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
the  court  shall  cause  all  such  creditors  to  be  notified  of  the  pendency  of  such  petition 
and  shall  delay  the  hearing  upon  such  petition  for  a  reasonable  time,  to  the  end  that 
parties  in  iiiterest  shall  have  an  opportunity  to  he  heard;  if  upon  such  hearing  it  shall 
appear  that  a  sufficient  number  have  joined  in  such  petition,  or  if  prior  to  or  during 
such  hearlhg  a  sufficient  number  shall  join  therein,  the  case  may  be  proceeded  with,  but 
otherwise  it  shall  be  dismissed. 

e  In  computing  the  number  of  creditors  of  a,  baiikrupt  for  the  purpose  of  determining 
how  many  creditors  must  join  in  the  petition,  such  creditors  as  were  employed  by  him 
at  the  time  of  filing  the  petition  or  are  related  to  him  by  consanguinity  or  affinity  within 
the  third  "degree,  as  determined  by  the  common  law,  and  have  not  joined  in  the  petition, 
shall  not  be  counted. 

/  Creditors  other  than  original  petitioners  may  at  any  time  enter  their  appearance 
and  join  in  the  petition,  ^^  file  an  answer  and  be  heard  in  opposition  to  the  prayer  of 
the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the  petitioner  or  peti- 
tioners or  for  want  of  prosecution  or  by  consent  of  parties  until  after  notice  to  the 
creditors,  and  to  that  end  the  court  shall,  before  entertaining  an  application  for  dis- 
missal, require  the  bankrupt  to  file  a  list,  under  oath,  of  all  his  creditors,  with  their 
addresses,  and  shall  cause  notice  to  be  sent  to  all  such  creditors  of  the  pendency  of  such 
application,  and  shall  delay  the  hearing  thereon  for  a  reasonable  time  to  allow  all  cred- 
itors and  parties  in  interest  opportunity  to  be  heard.  {Thus  amended  by  Act  of  June 
25,  1910.) 
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§  60.  Preferred  Creditors. —  a  A  person  shall  be  deemed  to  have  given  a  preference  if, 
being  insolvent,  he  has,  within' four  months  before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Where  the  reference  consists  in  a  transfer,  such  period  of 
four  months  shall  not  expire  until  four  months  after  the  date  of  the  recording  or  regis- 
tering of  the  transfer,  if  hy  law  such  recording  or  registering  is  required. 

b  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be  entered  against  him 
in  favor  of  any  person  or  have  made  a  transfer  of  any  of  his  property,  and  if,  at  the  time 
of  the  transfer,  or  of  the  entry  of  the  judgment,  or  if  the  recording  or  registering  of 
the  transfer  if  by  law  recording  or  registering  thereof  is  required,  and  being  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  or  after  the  filing  thereof  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and  the  judgment  and  transfer  then 
operate  as  a  preference,  and  the  person  receiving  it  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  then  have  reasonable  cause  to  believe  that  the  enforcement  of 
such  judgment  or  transfer  would  effect  a  preference,  it  shall  be  voidable  by  the  trustee 
and  he  may  recover  the  property  or  its  value  from  such  person.  And  for  the  purpose  of 
such  recovery  any  court  of  bankruptcy,  as  hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  liot  intervened,  shall  have  con- 
current jurisdiction. 

c  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith  gives  the  debtor 
further  credit  without  security  of  any  kind  for  property  which  becomes  a  part  of  the 
debtor's  estates,  the  amount  of  such  new  credit  remaining  unpaid  at  the  time  of  the 
adjudication  in  bankruptcy  may  be  set  off  against  the  amount  which  would  otherwise 
be  recoverable  from  him. 

d  li  a,  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the  filing  of  a  petition 
by  or  against  him,  pay  money  or  transfer  property  to  an  attorney  and  counselor  at  law, 
solicitor  in  equity,  or  proctor  in  admiralty  for  services  to  be  rendered,  the  transaction 
shall  be  re-examined  by  the  court  on  petition  of  the  trustee  or  any  creditor  and  shall  only 
be  held  valid  to  the  extent  of  a  reasonable  amount  to  be  determined  by  the  court,  and 
the  excess  may  be  recovered  by  the  trustee  for  the  benefit  of  the  estate.  (Thus  amended 
by  Act  of  Februa/ry  5,  1903,  and  June  25,  1910.) 


CHAPTEE  VII. 


ESTATES. 


I  81.  Depositories  for  money. —  a  Courts  of  bankruptcy  shall  designate,  by  order,  bank- 
ing institutions  as  depositories  for  the  money  of  bankrupt  estates,  as  convenient  as  may 
be  to  the  residences  of  trustees,  and  shall  require  bonds  to  the  United  States,  subject  to 
their  approval,  to  be  given  by  such  banking  institutions,  and  may  from  time  to  time  as 
occasion  may  require,  by  like  order  increase  the  number  of  depositories  or  the  amount  of 
any  bond  or'  change  such  depositories. 

§  62.  Expenses  of  Admilistering  Estates. —  a  The,  actual  and  necessary  expenses 
incurred  by  officers  in  the  administration  of  estates  shall,  except  where  other  provisions 
are  made  for  their  payment,  be  reported  in  detail,  under  oath,  and  examined  and  approved 
or  disapproved  by  the  court.  If  approved,  they  shall  be  paid  and  allowed  out  of  the 
estates  in  which  they  were  incurred. 

§  63.  Debts  which  may  be  Proved.— o  Debts  of  the  ba;nkrupt  may  be  proved  and 
allowed  against  his  estate  which  are  (1)  a  fixed  liability,  as  evidenced  by  a  judgment  or 
an  instrument  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,  whether  then  payable  or  not,  with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as  were  not  then  payable 
and  did  not  bear  interest;  (2)  due  as  costs  taxable  against  an  involuntary  bankrupt 
who  was  at  the  time  of  the  fil'ing  of  the  petition  against  him  plaintiff  in  a  cause  of 
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action  which  would  pass  to  the  trustee  and  which  the  trustee  declines  to  prosecute  after 
notice;  (3)  founded  upon  a  claim  for  taxable  costs  incurred  in  good  faith  by  a  creditor 
before  the  filing  of  the  petition  in  an  action  to  recover  a  provable  debt;  (i)  founded 
upon  an  open  account,  or  upon  a  contract  express  or  implied;  and  (5)  founded  upon 
provable  debts  reduced  to  judgments  after  the  filing  of  the  petition  and  before  the  con- 
sideration of  the  bankrupt's  application  for  a  discharge,  less  costs  incurred  and  interests 
accrued  after  the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of  such  judgments. 
6  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  application  to  the  court, 
be  liquidated  in  such  manner  as  it  shall  direct,  and  may  thereafter  be  proved  and  allowed 
against  his  estate. 

§  64.  Debts  which  have  Priority. —  a  The  court  shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to  the  United  States,  State,  county,  district,  or 
municipality  in  advance  of  the  payment  of  dividends  to  creditors,  and  upon  filing  the 
receipts  of  the  proper  public  officers  for  such  payment  he  shall  be  credited  with  the 
amount  thereof,  and  in  case  any  question  arises  as  to  the  amount  or  legality  of  any 
such  tax  the  same  shall  be  heard  and  determined  by  the  court. 

6  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  in  full  out  of 
bankrupt  estates,  and  the  order  of  payment  shall  be  (1)  the  actual  and  necessary  cost 
of  preserving  the  estate  subsequent  to  filing  the  petition;  (2)  the  filing  fees  paid  by 
creditors  in  involuntary  cases,  and,  where  property  of  the  bankrupt,  transferred  or  con- 
cealed by  him  either  before  or  after  the  filing  of  the  petition,  shall  have  been  recovered 
for  the  benefit  of  the  estate  of  the  bnnkrupt  by  the  efforts  and  at  the  expense  of  one  or 
more  creditors,  the  reasonable  expenses  of  such  recovery;  { 3 )  th©  cost  of  administration, 
including  the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter  provided  by  the 
laws  of  the  United  States,  and  one  reasonable  attorney's  fee,  for  the  professional  services 
actually  rendered,  irrespective  of  the  number  of  attorneys  employed,  to  the  petitioning 
creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary  cases  while  performing 
the  duties  herein  prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may 
allow;  (4)  wages  due  to  workmen,  clerks,  traveling  or  city  salesmen,*  or  servants  which 
have  been  earned  within  three  months  before  the  date  of  the  commencement  of  proceed- 
ings, not  to  exceed  three  hundred  dollars  to  each  claimant;  and  (5)  debts  owing  to  any 
person  who  by  the  laws  of  the  States  or  the  Uni;,ed  States  is  entitled  to  priority. 

c  In  the  event  of  the  confirmation  of  a  composition  being  set  aside,  or  a  discharge 
revoked,  the  property  acquired  by  the  bankrupt  in  tiddition  to  his  estate  at  the  time  the 
composition  was  confirmed  or  the  adjudication  was  made  shall  be  applied  to  the  pay- 
ment in  full  of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in  good  faith,- 
while  such  coniposition  or  discharge  was  in  force,  and  the  residue,  if  any,  shall  be  applied 
to  the  payment  of  the  debts  which  were  owing  at  the  time  of  the  adjudication.  (Thus 
amended  by  Act  of  February  5,  1903,  and  June  15,  1906.) 
• 

§  65.  Declaration  and  Payment  of  Dividends. —  a  Dividends  of  aij  equal  per  centum 
shall  be  declared  and  paid  on  all  allowed  claims,  except  such  as  have  priority  or  are 
secured.  . 

b  The  first  dividend  shall  be  declared  within  thirty  days  after  the  adjudication,  if 
the  money  of  the  estate  in  excess  of  the  amount  necessary  to  pay  the  debts  which  iiave 
priority  and  such  claims  as  have  not  been,  but  probably  will  be,  allowed  equals  five  per 
centum  or  more  of  such  allowed  claims.  Dividends  subsequent  to  the  first  shall  be 
declared  upon  like  terms  as  "the  first  and  as  often  fl,s  the  amount  shall  equal  ten  per 
centum  or  more  and  upon  closing  the  estate.  Dividends  may  be  declared  oftener  and  in 
smaller  proportions  if  the  judge  shall  so  order :  Provided,  That  the  first  dividend  shall 
not  include  more  than  fifty  per  centum  of  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  -which  have  priority  and  such  claims  as  probably  will  he 
allowed:  And  provided  further.  That  the  final  dividend  shall  not  he  declared  within  three 
months  after  the  first  dividend  shall  be  declared. 

0  The  rights  of  creditors  who  have  received  dividends,  or  in  whose  favor  final  dividends 
have  been  declared,  shall  not  be  affected  by  the  proof  and  allowance  of  claims  subsequent 
to  the  date  of  such  payment  or  declarations  of  dividends;  but  the  creditors  proving  and 
securing  the  allowance  of  such  claims  shall  be  paid  dividends  equal  in, amount  to  those 
already  received  by  the  other  creditors  if  the  estate  equals  so  much  before  such  other 
creditors  are  paid  any  further  dividends. 


•  Amended  by  Act  of  1906,  approved  June  IB. 
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d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  a  court  without  the 
United  States  and  also  by  a  court  of  bankruptcy,  creditors  residing  within  the  United 
States  shall  first  be  paid  a  dividend  equal  to  that  received  in  the  court  without  the  United 
States  by  other  creditors  before  creditors  who  have  received  a  dividend  in  such  court  shall 
be  paid  any  amounts.  ^ 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt  estate  any  greater  amount 
than  shall  accrue  pursuant  to  the  provisions  of  this  act.  {Thus  amended  by  Act  of 
February  5,  1903.) 

§  66.  Unclaimed  Dividends. —  o  Dividends  which  remain  unclaimed  for  six  months  after 
the  final  dividend  has  been  declared  shall  be  paid  by  the  trustee  into  court. 

6  Dividends  remaining  unclaimed  for  one  year  shall,  under  the  direction  of  the  court, 
be  distributed  to  the  creditors  whose  claims  have  been  allowed  but  not  paid  in  full,  and 
after  such  claims  have  been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt: 
PboVided,  That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may  have  one 
year  after  arriving  at  majority  to  claim  such  dividends. 

§  67.  Liens. —  a  Claims  which  for  want  of  record  or  for  other  reasons  would  not  have 
been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens 
against  his  estate. 

6  Whenever  a  creditor  is  prevented  from  enforcing  his  rights  as  against  a  lien  created, 
or  attempted  to  be  created,  by  his  debtor,  who  afterwards  becomes  a  bankrupt,  the  trustee 
of  the  estate  of  such  bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate.  i 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  proceeding  at  law  or 
in  equity,  including  an  attachment  upon  mesne  process  or  a  judgment  by  confession,  which 
was  begun  against  a  person  within  four  months  before  the  filing  of  a  petition  in  bank- 
ruptcy by  or  against  such  person  shall  be  dissolved  by  the  adjudication  of  such  person 
to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was  obtained  and  permitted  while  the 
defendant  was  insolvent  and  that  its  existence  and  enforcement  will  work  a  preference, 
or  (2)  the  party  or  parties  to  be  beiiefited  thereby  had  reasonable  cause  to  believe  the 
defendant  was  insolvent  and  in  Contemplation  of  bankruptcy,  or  (3)  that  such  lien  was 
sought  and  permitted  in  fraud  of  the  provisions  of  this  act;  or  if  the  dissolution  of  such 
lien  would  militate  against  the  best  interests  of  the  estate  of  such  person  the  same  shall 
4iot  be  dissolved,  but  the  trustee  of  the  estate  of  such  person,  for  the  benefit  of  the  estate, 
shall  be  subrogated  to  the  rights  of  the  holder  of  such  lien  and  empowered  to  perfect  and 
enforce  the  same  in  his  name  as  trustee  with  like  force  and  effect  as  such  holder  might 
have  done  had  not  bankruptcy  proceedings  intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in  fraud  upon 
this  act,  and  for  a  present  consideration,  which  have  been  recorded  according  to  law,  if 
record  thereof  was  necessary  in  order  to  impart  notice,  shall  to  the  extent  of  such  present 
consideration  only,  not  be  affected  by  this  act. 

e  That  all  conveyances,  transfers,  assignments,  or  incumbrances  of  his  property,  or 
any  part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the  provisions 
of  this  act  subsequent  to  the  passa'ge  of  this  act  and  within  four  months  prior  to  the 
filing  of  the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud 
his  creditors,  or  any  of  them,  shall  be  null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair  consideration;  and 
all  property  of  the  debtor  conveyed,  transfei>red,  assigned,  or  encumbered  as  aforesaid 
shall,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liability  for  debts  by  the  law  of  his  (Jomicile  be  and  remain  a  part  of  the  assets  and 
estate  of  the  bankrupt  and  'shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to 
recover  and  reclaim  the  same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors.  And  all  conveyances,  transfers,  or^  incumbrances  of  his  property  made  by  a 
debtor  at  any  time  within  four  months  prior  to  the  filing  of  the  petition  against  him, 
and  while  insolvent,  which  are  held  null  and  void  as  against  the  creditors  of  such  debtor 
by  the  laws  of  the  State,  Territory,  or  District  in  which  such  property  is  situate,  shall 
be  deemed  null  and  void  under  this  act  against  the  creditors  of  such  debtor  if  he  be 
adjudged  a  bankrupt,  and  such,  property  shall  pass  to  the  assignee  and  be  by  him 
reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the  bankrupt.  For  the  purpose 
of  such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined,  and  any  State  court 
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which  would  have  had  jurisdiction  if  bcmhruptcy  had  not  intervened,  shall  have  concurrent 
jurisdiction. 

f  That  all  levies,  jftdgments,  attachments,  or  other  liens,  obtained  through  legal  pro- 
ceedings against  a  person  who  is  insolvent,  at  any  time  vpithin  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,  and  the  property  affected-by  the  levy,  judgment,  attachment, 
or  other  lien  shall  be  deemed  wholly  discharged  and  released  from  the  same,  and  shall 
pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on 
due  notice,  order  that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  aforesaid.  And  the  court 
may  order  such  conveyance  as  shall  be  necessary  to  carry  the  purposes  of  this  section 
into  effect:  Pbovided,  That  nothing  herein  contained  shall  have  the  effect  to  destroy  or 
impair  the  title  obtained  by  such  levy,  judgment,  or  other  lien,  of  a  bona  fide  purchaser 
for  value  who  shall  have  acquired  the  same  without  notice  or  reasonable  cause  for  inquiry. 
{Thus  am,ended  by  Act  of  February  5,  1903,  and  June  15,  1910.) 

§  68.  Set-offs  and  Counterclaims.— o  In  all  cases  of  mutual  debts  or  mutual  credits 
between  the  estate  of  a  bankrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt 
shall  be  set  off  against  the  other,  and  the  balance  only  shall  be  allowed  or  paid. 

6  A  setoff  or  counterclaim  shall  not  be  allowed  in  favor  of  any  debtor  of  the  bank- 
rupt which  (1)  is  not  provable  against  the  estate;  or  (2)  was  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition,  or  within  four  months  before  such  filing,  with  a 
view  to  such'  use  and  with  knowledge  or  notice  that  such  bankrupt  was  insolvent,  or  had 
committed  an  act  of  bankruptcy. 

§  69.  Possession  of  Property. —  a  A  judge  may,  upon  satisfactory  proof,  by  affidavit, 
that  a  bankrupt  against  whom  an  involuntary  petition  has  been  filed  and  is  pending  has 
committed  an  act  of  bankruptcy,  or  has  neglected  Or  is  neglecting,  or  is  about  to  so 
neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby  deteriorating  or  is 
about  thereby  to  deteriorate  in  value,  issue  a  warrant  to  the  marshal  to  seize  and  hold  it 
subject  to  further  orders.  Before  such  warrant  is  isnued  the  petitioners  applying  therefor 
shall  enter  into  a  bond  in  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as 
he  shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrongfully  obtained.  Such 
property  shall  be  released,  if  such  bankrupt  shall  give  bond  in  a  sum  which  shall  be 
fixed  by  the  judge,  with  such  sureties  as  he  shall  approve,  conditioned  to  turn  over  such 
property,  or  pay  the  value  thereof  in  money  to  the  trustee,  in  the  event  he  is  adjudged 
a  bankrupt  pursuant  to  such  petition. 

§  70.  Title  to  Property. —  a  The  trustee  of  the  estate  of  a  bankrupt,  upon  his  appoint- 
ment and  qualification,  and  his  successor  or  successors,  if  he  shall  "have  one  or  more,  upon 
his  or  their  appointment  and  qualification  shall  in  turn  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so 
far  as  it  is  to  property  which  is  exempt^  to  all  (1)  documents  relating  to  his  property; 
(2)  interest  in  patents,  patent  rights,  copyrights,  and  trade-marks;  (3)  powers  which 
he  might  have  exercised  for  his  own  benefit,  but  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  transferred  by  him  in  fraud  of  his  creditors;  (5) 
property  which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied, upon  and  sold  under  judicial  process  against  him: 
Pbovided,  Tha,t  when  any  bankrupt  shall  have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  estate,  or  personal  representatives,  he  may,  within 
thirty  days  after  the  cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee 
by  the  company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free  from  the  claims  of  the 
creditors  participating  in  the  distribution  of  his  estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trustee  as  assets;  and  (6)  rights  of  action  arising 
upon  contracts  or  from  the  unlawful  taking  or  detention  of,  or  injury  to,  his  property. 

6  All  real  and  personal  property  belonging  to  bankrupt  estates  shall  be  appraised  by 
three  disinterested  appraisers;  they  shall  be  appointed  by,  and  report  to,  the  court.  Eeal 
and  personal  property  shall,  when  practicable,  be  sold  subject  to  the  approval  of  the 
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court;  it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  tlic  court  for  less 
than  seventy-five  per  centum  of  its  appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which  has  been  sold,  as  herein  provided, 
shall  be  conveyed  to  the  purchaser  by  the  trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge  revolted,  the  trustee  shall, 
upon  his  appointment  and  qualification,  be  vested  as  herein  provided  with  the  title  to 
all  of  the  property  of  the  bankrupt  as  of  the  date  of  the  final  decree  setting  aside  the 
composition  or  revoking  the  discharge. 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which  any 
creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the  property  so  trans- 
ferred, or  its  value,  from  the  person  to  whom  it  ~was  transferred,  unless  he  was  a  bona 
fide  holder  for  value  prior  to  the  date  of  the  adjudication.  Such  property  may  be  recov- 
ered or  its  value  collected  from  whoever  may  have  received  it,  except  a,  bona  fide  holder 
for  valuet  For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined,  and  any  State  court  ivhich  icould  have  had  jurisdiction  if  bankruptcy  had  not 
intervened,  shall  have  concurrent  jurisdiction. 

f  Upon  a  confirmation  of  a  composition  offered  by  a  bankrupt,  the  title  to  his  property 
shall  thereupon  revest  in  him.     (Amended  by  Act  of  February  5,  1903.) 

§  71.  That  the  clerks  of  the  several  district  courts  of  the  United  States  shall  prepare 
and  keep  in  their  respective  offices  complete  and  convenient  indexes  of  all  petitions  and 
discharges  in  bankruptcy  heretofore  or  hereafter  filed  in  the  said  courts,  and  shall,  when 
requested  so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not  any  such 
petitions  or  discharges  have  been  filed;  and  said  clerks  shall  be  entitled  to  receive  for 
such  certificates  the  same  fees  as  now  allowed  by  law  for  certificates  as  to  judgments  in 
said  courts:  Provided,  That  said  bankruptcy  indexes  and  dockets,  shall  at  all  times  be 
open  to  inspection  and  examination  by  all  persons  or  corporations  without  any  fee  or 
charge  therefor.     (Added  by  Act  of  February  5,  1903.) 

§  72.  That  neither  the  referee,  receiver,  marshal,  nor  the  trustee  shall  in  any  form 
or  guise  receive,  nor  sliall  the  court  allow  them,  any  other  or  further  compensation  for 
their  services  than  that  expressly  authorized  and  prescribed  in  this  act.  (Added  by  Act 
of  February  5,  1903,  and  amended  by  Act  of  June  25,  1910.) 

THE  TIME  WHEN  THIS  ACT  SHALL  GO  INTO  EFFECT. 

The  original  act  of  ISQS  provided  as  follows: 

a  This  act  shall  go  into  full  force  and  eft'e'ct  upon  its  passage:  Pbo\tded,  however. 
That  no  petition  for  voluntary  bankruptcy  shall  be  filed  within  one  month  of  the  passage 
thereof,  and  no  petition  for  involuntary  bankruptcy  shall  be  filed  within  four  months  of 
the  passage  thereof. 

6  Proceedings  commenced  under  State  insolvency  laws  before  the  passage  of  this  act 
shall  not  be  affected  by  it. 


The  amendatory  act  of  1903  provides  as  follows: 

§  19.  That  the  provisions  of  this  amendatory  act  shall  not  apply  to  bankruptcy  cases 
pending  when  this  act  takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  the  said  act  of  July  first,  eighteen  hundred  and  ninety- 
eight. 


The  amendatory  act  of  1910  provides  as  follows: 

§  14.  That  the  provisions  of  this  amendatory  Act  shall  not  apply  to  bankruptcy  cases 
pending  when  this  Act  takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  said  Act  approved  July  first,  eighteen  hundred  and 
ninety-eight,  as  amended  by  said  Act  approved  February  fifth;  nineteen  hundred  and 
three,  and  as  further  amended  by  said  Act  approved  June  fifteenth,  nineteen  hundred 
and  six. 
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11.    THE  BANKRUPTCY  ACT  OF  1867. 

(With  Amendments.) 


•       COURTS  OF  BANKRUPTCY. 

§  1.  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  the  several  District  Courts  of  the  United  States 
be,  and  they  hereby  are,  constituted  courts  of  bankruptcy,  and  they  shall  have  original 
jurisdiction  in  their  respective  districts  in  all  matters  and  proceedings  in  bankruptcy, 
and  they  are  hereby  authorized  to  hear  and  adjudicate  upon  the  same  according  to  the 
provisions  of  this  Act. 

The  said  courts  shall  be  always  open  for  the  transaction  of  business  under  this  Act, 
and  the  powers  and  jurisdiction  hereby  granted  and  conferred  shall  be  exercised  as  well 
in  vacation  as  in  term  time ;  and  a  judge  sitting  in  chamberp  shall  have  the  same  powers 
and  jurisdiction,  including  the  power  of  keeping  order  and  of  punishing  any  contempt 
of  his  authority,  as  when  sitting  in  court. 

And  the  jurisdiction  hereby  conferred  shall  extend  — 

To  all  cases  and  controversies  arising  between  the  bankrupt  and  any  creditor  or 
creditors  who  shall  claim  any  debt  or  demand  under  the  bankruptcy;' 

To  the  collection  of  all  tlie  assets  of  the  bankrupt;  ' 

To  the  ascertainment  and  liquidation  of  the  liens  and  other  specific  claims  thereon; 
'  To  the  adjustment" of  the  various  priorities  and  conflicting  interests  of  all  parties; 

And  to -the  marshaling  and  disposition  of  the  diflerent  funds  and  assets,  so  as  to  secure 
the  rights  of  all  parties  and  due  distribution  of  the  assets  among  all  the  creditors; 

And  to  all  acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy,, 
until  the  final  distribution  and  settlement  of  the  estate  of  the  bankrupt,  and  the  close 
of  the  proceedings  in  bankruptcy. 

(Provided,  That  the  cpurt  having  charge  of  the  estate  of  any  bankrupt  may  direct  that 
any  of  the  legal  assets  or  debts  of  the  bankrupt,  as  contra-distinguished  from  equitable 
demands,  shall,  when  such  debt  does  not  exceed  five  hundred  dollars,  be  collected  in  the 
courts  of  the  state  where  such  bankrupt  resides,  having  jurisdiction  of  claims  of  such 
nature  and  amount. )  * 

The  said  courts  shall  have  full  authority  to' compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by'  process  of  contempt  and  other  remedial  process,  to  the 
same  extent  that  the  Circuit  Courts  now  have  in  any  suit  pending  therein  in  equity. 

Said  courts  may  sit  for  the  transaction  of  business  in  bankruptcy  at  any  place  in  the 
district,  of  whieh^place,  and  the  time  of  holding  court,  they  shall  have  given  notice,  as 
well  as  at  the  places  designated  by  law  for  holding  such  courts. 

§  2.  And  be  it  further  enacted,  That  the  several  Circuit  Courts  of  the  United  States 
within  and  for  the  districts  where  the  proceedings  in  bankruptcy  shall  be  pending  shall 
have  a  general  superintendence  and  jurisdiction  of  all  cases  and  questions  arising  under 
this  Act;  and,  except  when  special  provision  is  otherwise  made,  may,  upon  bill,  petition, 
or  other  proper  process  of  any  party  aggrieved,  hear  and  determine  the  case  as  a  court 
of  equity. 

The  powers  and  jurisdiction  hereby  granted  may  be  exercised  either  by  saTd  court,  or 
by  any  justice  thereof,  in  term  time  or  vacation. 

tSaid  Circuit  Courts  shall  also  have  concurrent  jurisdiction  with  the  District  Courts 
of  the  same  district,  of  all  suits  at  law,  or  in  equity,  which  may  or  shall  be  brought  by 
the  assignee  in  bankruptcy  against  any  person  claiming  an  adverse  interest,  or  by  such 
person  against  such  assignee,  touching  any  property  or  rights  of  property  of  said  bank- 
rupt transferable  to,  or  vested  in  such  assignee; 

•  So  amended  by  act  o(  22  June,  1874,  eh.  390,   §  2,   18   Stat.  178. 
t  .is  amended  by  act  of  June  22,  1874,  this  paragraph  appears  in  R.  S.,  §  4979. 
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(It.  S.,  §  4979. —  The  several  Circuit  Courts  shall  have,  within  each  district,  concurrent 
jurisdiction  with  the  district  court  of  any  district,  whether  the  powers  and  jurisdiction 
of  a  Circuit  Court  have  been  conferred  on  such  district  court  or  not,  of  all  suits  at  law 
or  in  equity  brought  by  an  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest  or  owing  any  debt  to  such  bankrupt,  or  by  any  such  person  against  an  assignee, 
touching  any  property  or  rights  of  the  bankrupt,  transferable  to  or  vested  in  such 
assignee.) 

But  no  suit  at  lavi^  or  in  equity  shall  in  any  case  be  maintainable  by  or  against  such 
assignee,  or  by  or  against  any  perfeon  claiming  an  adverse  interest,  touching  the  property 
and  riglits  of  property  aforesaid,  in  any  court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  from  the  time  the  cause  of  action  accrued,  for  or  against  such  assignee: 
Provided,  That  nothing  herein  contained  shall  revive  a  right  of  action  barred  at  the  time 
such  assignee  is  appointed. 

OF  THE  ADMINISTRATION  OF  THE  LAW  IN  COURTS  OF  BANKRUPTCY. 

§  3.  And  he  it  further  enacted,  That  it  shall  be  the  duty  of  the  judges  of  the  District 
Courts  of  the  United  States  within  and  for  the  several  districts  to  appoint  in  each  Con- 
gressional District  in  said  districts,  upon  the  nomination  and  recommendation  of  the 
Chief  Justice  of  the  Supreme  Court  of  the  United  States,  one  or  more  registers  iii  bank- 
ruptcy, to  assist  the  judge  of  the  District  Court  in  the  performance  of  his  duties  under 
this  Act. 

No  person  shall  be  eligible  to  such  appointment  unless  he  be  a  counsellor  of  said  court, 
or  of  some  one  of  the  courts  of  record  of  the  State  in  which  he  resides. 

Before  entering  upon  the  duties  of  his  office,  every  person  so  appointed  a  register  in 
bankruptc}'  shall  give  a  bond  to  the  United  States,  with  condition  that  he  will  faithfully 
discharge  the  duties  of  his  oflice,  in  a  sum  not  less  than  one  thousand  dollars,  to  be  fixed 
by  said  court,  v.'ith  sureties  satisfactory  to  said  court,  or  to  either  of  the  said  justices  ^ 
thereof. 

And  he  shall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in  the  act  entitled 
"An  Act  to  prescribe  an  oath  of  office,  and  for  other  purposes,"  approved  July  second, 
eighteen  hundred  and  sixty-two,  and  also,  that  he  will  not  during  his  continuance  in 
office  be,  directly  or  indirectly,  interested  in,  or  benefited  by  the  fees  or  emoluments  arising 
from  any  suit  or  matter  pending  in  bankruptcy  in  either  the  District  or  Circuit  Court  in 
his  district. 

§  4.  And  he  it  further  enacted.  That  every  register  in  bankruptcy,  so  appointed  and 
qualified,  shall  have  power,  and  it  shall  be  his  duty  — 

To  make  adjudication  of  bankruptcy; 

To  receive  the  surrender  of  any  bankrupt; 

To  administer  oaths  in  all  proceedings  bgfore  him; 

To  hold-  and  preside  at  meetings  of  creditors ; 

To  take  proof  of  debts; 

To  make  all  computations  of  dividends,  and  all  orders  of  distribution,  and  to  furnish 
the  assignee  with  a  certified  copy  of  such  orders,  and  of  the  schedules  of  creditors  and 
assets  filed  in  each  ease ; 

To  audit  and  pass  accounts  of  assignees; 

To  grant  protection; 

To  pass  the  last  examination  of  any  bankrupt  in  cases  whenever  the  assignee  or  a. 
creditor  does  not  oppose; 

And  to  sit  in  chambers  and  dispatch  there  such  part  of  the  administrative  business  of 
the  court  and  such  uncontested  matters  as  shall  be  defined  in  general  rules  and  orders  or 
as  the  district  judge  shall  in  any  particular  matter  direct; 

And  he  sUall  also,  make  short  memoranda  of  his  proceedings  in  each  case  in  which  he 
shall  act,  in  a  docket  to  be  kept  by  him  for  that  purpose,  and  he  shall  fcrthwith,  as  the 
proceedings  ore  taken,  forward  to  the  clerk  of  the  District  Court  a  certified  copy  of  said 
memoranda,  which  shall  be  entered  by  said  clerk  in  the  proper  minute  book,  to  be  kept 
in  his  office; 

And  any  register  of  the  court  may  act  for  any  other  register  thereof. 

Provided,  however,  That  nothing  in  this  .section  contained  shall  empower  a  register  to 
commit  for  contempt,  or  to  liear  a  disputed  adjudication,  or  any  question-of  the  allow- 
ance or  suspension  of  an  order  of  discharge; 
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BuH  in  all  matters  wheiie  an  issue  of  fact  or  of  law  is  raised  and  contested  .by  any 
party  to  the  proceedings  before  him,  it  shall  be  his  duty  to  cause  the  question  or  issue  to 
be  stated  by  the  opposing  parties  in  writing,  and  he  shall  adjourn  the  same  into  court  for 
decision  by  the  judge. 

*  No  register  shall  be  of  counsel  or  attorney,  either  in  or  out  of  court,  in  any  suit  or 
matter  pending  in  bankruptcy,  in  either  the  Circuit  or  District  Court  of  his  district,  nor 
in  an  appeal  therefrom,  nor  shall  ho  be  executor,  administrator,  guardian,  commissioner, 
appraiser,  divider,  or  assignee  of  or  tipon  any  estate  within  the  jurisdiction  of  eitlier  of 
said  courts  of  bankruptcy,  nor  be  interested  in  the  fees  or  emoluments  arising  from  either 
of  said  trusts. 

(R.  S.,  Sec.  4996.*  No  register  or  clerk  of  court,  or  any  partner  or  clerk  of  such 
register  or  clerk  of  court,  or  any  person  having  any  interest  with  either  in  any  fees  or 
emoluments  in  bankruptcy,  or  with  whom  such  register  or  clerk  of  court  shall  have  any 
interest  in  respect  to  any  matter  in  bankruptcy,  shall  be  of  counsel,  solicitor,  or  attorney, 
either  in  or  out  of  court,  in  anv  suit  or  matter  pending  in  bankruptcy  in  either  the 
circuit  or  district  court  of  liis  district,  or  in  an  appeal  therefrom.  Nor  shall  they,  or 
either  of  them,  be  executor,  administrator,  guardian,  commissioner,  appraiser,  divider, 
or  assignee  of  or  upon  any  estate  within  the  jurisdiction  of  either  of  said  courts  of  bank- 
ruptcy, nor  be  interested,  directly  or  indirectly,  in  the  fees  or  emoluments  arising  from 
either  of  said  trusts.) 

The  fees  of  said  registers,  as  established  by  this  Act,  and  by  the  general  rules  and 
orders  required  to  be  framed  under  it,  shall  be  paid  to  them  by  the  parties  for  whom  the 
services  may  be  rendered  in  the  course  of  proceedings  authorized  -by  this  Act. 

§  5.  And  he  it  further  enacted,  Tliat  the  judge  of  the  District  Court  may  direct  a 
register  to  attend  at  any  place  within  the  district,  for  the  purpose  of  hearing  such 
voluntary  applications  under  this  Act  as  may  not  be  opposed;  of  attending  any  meeting 
of  creditors,  or  receiving  any  proof  of  debts,  and,  generally,  for  the  prosecution  of  any 
bankruptcy  or  othtr  proceedings  under  this  Act;  and  the  travelling  and  incidental  ex- 
penses of  such  register,  and  of  any  clerk  or  other  officer  attending  him,  incurred  in  so 
acting,  shall  be  settled  by  said  court  in  accordance  with  the  rules  prescribed  under  the 
tenth  section  of  this  Act,  and  paid  out  of  the  assets  of  the  estate  in  respect  of  which  sucn 
register  lias  so  acted ;  or,  if  there  be  no  such  assets,  or  if  the  assets  shall  be  insufficient, 
then  such  expenses  shall  form  a  part  of  the  costs  in  the  case  or  cases  in  which  ithe 
register  shall  have  acted  in  such  journey,  to  be  apportioned  by  the  judge;  and  such 
register,  so  acting,  shall  have  and  exercise  all  powers,  except  the  power  of  commitmeiit, 
vested  in  the  District  Court  for  the  svimmoning  and  examination  of  persons  or  witnesses, 
and  for  requiring  the  production  of  books,  papers,  and  documents: 

I'roiided  always,  That  all  depositions  of  persons  and  witnesses  taken  before  said 
register,  and  all  acts  done  by  him,  shall  be  i;edueed  to  writing, and  be  signed  by  him,  and 
shall  be  filed  in  the  clerk's  office  as  part  of  the  proceedings. 

Such  register  shall  be  subject  to  removal  by. the  judge  of  the  District  Court; 

And  all  vacancies  occurring  by  such  removal,  or  by  resignation,  change  of  residence, 
death,  or  disability,  shall  be  promptly  filled  by  other  fit  persons,  unless  said  court  shall 
deem  the  continuance  of  the  particular  office  unnecessary. 

§  6.  And  be  it  further  enacted.  That  any  party,  shall,  during  the  proceedings  before  a 
register,  be  at  liberty  to  take  the  oj^inion  of  the  district  judge  upon  any  point  or  matter 
arising  in  the  course  of  siich  proceedings,  or  upon  the  result  of  such  proceedings,  which 
shall  be  stated  by  the  register  in  the  shape  of  a  short  certificate  to  the  judge,  who  shall 
sign  the  same  if  he  approve  thereof;  and  such  certificate,  so  signed,  shall  be  binding  on 
all  the  parties  to  the  proceeding;  but  every  such  certificate  may  be  discharged  or  varied 
by  the  judge  at  chambers  or  in  open  court.       ,  ; ,  . 

In  any  bankruptcy,  or  in  any  other  proceedings' within  the  jurisdiction  of  the  court 
ivnder  tills  Act,  the  parties  concerned,  or  submitting  to  such  jurisdiction,  may,  at  any 
stage  of  the  proceedings,  by  consent,  state  any  question  or  questions  in  a  special  case  for 
the  opinion  of  the  court;  and  the  judgment  of  the  court  Shall  be  final,  unless  it  be 
agreed  and  stated  in  such  special  ease  that  either  party  may  appeal,  if,  in  such  case,  an 
appeal  is  allowed  by  this  Act.  ' 

The  parties  may  also,  if  they  think  fit,  agree,  that  upon  the  question  or  questions  raised 
by  such  special  case  being  finally  decided,  a  sum  of  money,  fixed  by  the  parties,  or  to  be 


•  So  amended  by  act  of  22  June,   1874,  ch.  390,  sec.  18,  18   Stat.  184. 
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ascertained  by  the  court,  or  in  such  manner  a^  tlie  court  may  direct,  or  any^  property,  or 
the  amount  of  any  diajjuted  debt  or  claim,  shall  be  paid,'  delivered,  or  transferred  by  one 
of  such  parties  to  the  other  of  therii,  either  with  or  without  costs. 

§  7.  And  he  it  further  enacted,  That  parties  and  witnesses  summoned  before  a  register 
shall  be  bound  to  attend,  iii  pursuance  of  such  suminohs,  at  the  place  and  time  designated 
therein,  and  shall  be  entitled  to  protection,  and  be  liable  to  process  of  contempt  in  like 
manner  as  parties  and  witnesses  are  now  liable  thereto  in  case  of  default'  in  attendance 
under  ahy  vfrit  of  subpoena; 

And  all  persons  wilfully  and  corruptly  swearing  or  affirming  falsely  before  a  register 
shall  be  liable  to  all  the  penaltifes,  punishments,  and  consequences  of  perjury. 

If  any  person  examined  before  a  register  shall  refuse  or  decline  to  answer,  or  to  swear 
to  or  sign  his  examination  when  taken,  the  register  shall  refer  the  matter  to  the  judge, 
who  shall  have  power  to  order  the  person  so  acting  to  pay  the  costs  tl>ereby  occasioned,  if 
such  person  be  compellable  by  law  to  answer  such  question  or  to  sign  such" examination; 
and  such  person  shall  also  be  liable  to  be  punished  for  contempt. 

§  8.  And  he  it  further  enacted,  That  appeals  may  be  taken  from  the  District  to  the 
Circiiit  Courts  in  all  caises  in  equity,  and  writs  of  error  may  be  allowed  to  said  Circuit 
Courts  from  said  District  Courts  in  cases  at  law  under  the  jurisdiction  created  by  this 
act  when  the  debt  or  damages  claimed  amount  to  more  than  five  hundred  dollars ;  and  any 
supposed  creditor,  whose  claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is  dis- 
satisfied with  the  allowance  of  a  claim,  may  appeal-  from  the  decision  of  the  District 
Court  to  the  Circuit  Court  for  the  same  district;  but  no  appeal  shall  be  allowed  in  any 
case  from  the  District  to  the  Circuit  Court  unless  it  is  claimed,  and  notice  given  thereof 
to  the'  clerk  of  the  District  Court,  to  be  entered  with  the  record  of  the  proceedings,  and 
also  to  the  assignee  or  creditor,  as  the  case  may  be,  or  to  the  defeated  party  in  equity, 
within  ten  days  after  the  entry  of  the  decree  or  decision  appealed  from. 

The  a.pfieal  shall  "be  entered  at  the  term  of  the  Circuit  Court  which  shall  be  first  held 
within  and  for  the  district  next  after  the  expiration  of  ten  days  from  the  time  of  claiming 
the  same. 

Ei't  if  the  appellant  in  writing  waives  his  appeal  before  any  decision  t'aereon,  proceed- 
ings may  be  had  in  the  District  Court  as  if  no  appeal  had  been  taken.    , 

And  no  appeal  shall  be  allowed  unless  the  appellant,  at  the  time  of  claiming  the  same, 
shall  give  bond  in  manner  now  required  by  law  in  cases  of  such  appeals. 

No  writ  of  error  shall  be  allowed  unless  the  party  claiming  jt  shall  comply  with  the 
statutes  regulating  the  granting  of  such  writs. 

;  i  9.  And  he  it  further  enacted,  That  in  cases  arising  under  this  Act,  no  appeal  or  writ 
of  error  shall  be  allowed  in  any  case  from  the  Circuit  Courts  to  the  Supreme  Court  of 
the  United  States,  unless  the  matter  in  dispute  in  such  case  shall  exceed*  (two  thousand 
dollars). 

§  10.  And  he  it  'further  enacted,  That  the  Justices  of  the  Supreme  Court  of  the  United 
States,  subject  to  the  provisions  of  this  Act,  shall  frame  general  orders  for  the  following 
purposes : 

For  regulating  the  practice  and  procedure  of  the  District  Courts  in  bankruptcy,  and  the 
several  forms  of  petitions,  orders,  and  other  proceedings  to  be  used  in  said  courts  in  all 
matters  under  this  Act; 

For  regulating  the  duties  of  the  various  officers  of  said  courts; 

(fFor  regulating  the  fees  payable,  and  the  charges  and  costs  to  be  allowed,  except 
such  as  are  established  by  this  Act  or  by  law,  with  respect  to  all  proceedings  in  bank- 
ruptcy before  said  courts,  not  exceeding  the  rate  of  fees  now  allowed  by  law  for  similar 
services  iii  other  proceedings.) 

For  regulating  the  fees  payable  and  the  charges  and  costs  to  be  allowed,  with  respect' 
to  all  proceedings  in  bankruptcy  before  such  courts,  not  exceeding  the  rate  of  fees  now 
allowed  by  law  for  similar  services  in  other  proceedings. 

For  regulating  the  practice  a,nd  procedure  upon  appeals; 

For  regulating  the  filing,  custody,  and  inspection  of  records; 

And  generally  for  carrying  the  provisions  of  this  Act  into  effect. 


•  Amended  by  act  of  Feb.  6th,  1875,  ch.  77,  sec.   ?..  to  $5,000.00. 

t  Amended  by  act  of  22  June,  1874,  ch.  300,  sec.  18,  18  Stat.  184,  to  read  as  In  the  following 
paragraph. 
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(*  And  said  justices  shall  have  power  under  said  sections,  by  general  regulations,  to 
simplify,  and  so  far  as  in  their  judgment  'will  conduce  td  the  benefit  of  creditors,  to  con- 
solidate the  duties  of  the  register,  assignee,  marshal,  and  clerk,  and  to  reduce  fetes,  costs, 
and  charges,  to  the  end  that  prolixity,  delay,  and  unnecessary  expense  may  be  avoided.)   ^ 

After  such  general  orders  shall  have  been  so  framed,  they,  or  any  of  tliem,  may  be 
rescinded  or  varied,  and  other  general  orders  may  be  framed  in  manner  aforesaid; 

And  all  such  general  orders  so  framed  shall,  from  time  to  time,  by  the  Jiistiees  of  the 
Supreme  Court,  be  reported  to  Congress,  with  such  suggestions  as  said  Justices  may  think 
proper. 

VOLUNTARY  BANKRUPTCY  —  COMMENCEMENT  OF  PROCEEDINGS. 

§  11.  And  be  it  further  enacted.  That  if  any  person  residing  within  the  jurisdiction  of 
the  United  States,  owing  debts  provable  under  this  Act  exceeding  the  amount  of  three 
hundred  dollars,  shall  apply  by  petition,  addressed  to  the  judge  of  the  judicial  district  in 
which  such  debtor  has  resided  or  carried  on  business  for  the  six  months  next  immediately 
preceding  the  time  of  filing  such  petition,  or  for  the  loiigiest  period  during  such  six  months, 
setting  forth  his  place  of  residence,  his  inability  to  pay  all  his  debts  in  full,  his  willing- 
ness to  surrender  £^11  his  estate  and  effects  for  the  benefit  of  his  creditors,  and  his  desire 
to  obtain  the  benefit  of  this  Act; 

And  shall  annex  to  his  petition  a  schedule  ( words  "and  inventory  and  valuation " 
added  by  act  of  June  22,  1874),  verified  by  oath  before  the  court,  or  before  a  register  in 
bankruptcy,  or  before  one  of  the  commissioners  of  the  Circuit  Court  of  the  United  States, 
containing  a  full  and  true  statement  of  all  his  debts,  and,  as  far  as  possible,  to  whom 
due,  with  the  place  of  residence  of  each  creditor,  if  known  to  the  debtor,  and,  if  not 
known,  the  fact  to  be  so  stated,  and  the  sum  due  to  each  creditor;  also  the  nature  of 
each  debt  or  demand,  whether  founded  on  written  security,  obligation,  contract,  or  other- 
wise, and  also  the  true  cause  and  consideration  of  such  indebtedness  in  each  case,  and  the 
place  where  such  indebtedness  accrued,  and  a  statement  of  any  existing  mortgage,  pledge, 
lien,  judgment,  or  collateral  or  other  security  given  for  the  payment  of  the  same; 

And  shall  also  annex  to  his  petition  an  accurate  inventory,!  verified  in  like  manner, 
of  all  his  estate,  both  real  and  personal,  assignable  under  this  Act,  describing  the  same, 
and  stating  where  it  is  situated,  and  whether  ttere  are  any,  and,  if  so,  what  encumbrances 
thereon; 

The  filing  of  such  petition  shall  be  an  act  of  bankruptcy,  and  such  petitioner  shall  be 
adjudged  a  bankrupt; 

Provided,  That  all  citizens  Of  the  United  States  petitiohiiig  to  be  declared  bankrupt 
shall,  in  filing  such  petition,  and  before  any  f)r6ceedings  thereon,  take  and  subscribe  an 
oath  of  allegiance  and  fidelity  to  the  United  States,  which  oath  shall  be  filed  and  recorded 
with  the  proceedings  in  bankruptcy. 

And  the  judge  of  the  District  Courts,  or,  if  there  be  no  opposing  party,  any  register  of 
said  court,  to  be  designated  by  the  judge,  shall  forthwith,  if  he  be  satisfied  that  the  debts 
due  from  the  'petitioner  exceed  three  hundred  dollars,  issue  a  warrant,  to  be  signed  by 
such  judge  or  register,  directed  to  the  marshal  of  said  district,  authorizing  him  forth- 
with, as  messenger,  to  publish  notices  in  such  newspapers  as  the  warrant  specifies;  to 
serve  written  or  printed  notice,  by  mail  or  personally,  on  all  creditors  upon  tlie  schedule 
filed  with  the  debtor's  petition,  or  whose  names  may  be  given  to  him  in  addition  by  the 
debtor,  and  to  give  such  personal  or  other  notice  to  any  persons  concerned  as  the  warrant 
specifies,  which  notice  shall  state: 

Wirst.  That  a  warrant  in  bankruptcy  has  been  issued  against  the  estate  of  the  debtor. 

fiecond.  That  the  payment  of  any  debts  and  the  delivery  of  any  property  belonging  to 
sucli  debtor  to  him  or  for  his  use,  and  the  transfer  of  any  property  by  him,  are  forbidden 
by  law. 

Third.  That  a  meeting  of  the  creditors  of  the  debtor,  giving  the  names,  residences,  and 
amounts,  so  far  as  known,  to  prove  their  debts  and  choose  one  or  more  assignees  of  his 
estate,  will  be  held  at  a  court  of  bankruptcy,  to  be  holden  at  a  time  and  place  designated 
in  the  warrant,  not  less  than  ten  nor  more  than  ninety  days  after  the  issuing  of  tire  same. 

(Jliut  whenever  the  creditors  of  the  bankrupt  are  so  numerous  as  to  make  any  notice; 
now  reqtiired  by  law  to  them,  by  mail  or  otherwise,  a,  great  and  disproportionate  expense 


*  So  added  by  act  of  22  June,  1874,  ch.  390,  sec.  18,  18  Stat.  184. 

t  "And  valuation,"  so  amended  Act  of  June  22,  1874. 

X  So  amended  by  act  of  22  June,  1874,  ch.  300,  sec.  5,  18  Stat.  179. 
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to  the  estate,  tjie  court  may,  m  lieu  thereof,  in  its  discretion,  order  such  notice  to  be  given 
by  publication  in  a  newspaper,  or  newspapers,  to  all  such  creditors,  whose  claims,  as  re- 
ported, do  not  exceed  the  sums,  respectively,  of  fifty  dollars.) 

OF  ASSIGNMENTS  AND  ASSIGNEES. 

§  12.  And  be  it  further  enacted,  That  at  the  meeting  held  in  pursuance  of  the  notice, 
one  of  the  registers  of  the  court  shall  preside,,  and  the  messenger  shall  make  return  of  the 
warrant  and  of  his  doings  thereon;  and  if  it  appears  that  the  notice  to  the  creditors  has 
not  been  given  as  required  in  the  warrant,  the  meeting  shall  forthwith  be  adjourned,  and 
a  new  notice  given  as  required.  ,  . 

If  the  debtor  dies  after  the  issuing  of  the  warrant,  the  proceedings. may  be  continued 
and  concluded  in  like  manner  as  if  he  had  lived. 

§  13.  And  be  it  further  enacted,  That  the  creditors  shall,  at  the  first  meeting  held 
after  due  notice  from  the  messenger,  in  presence  of  a  register  designated  by  the  court, 
choose  one  or  more ' assignees  of  the  estate  of  the  debtor;  the  choice  to  be  made  by  the 
greater  part  in  value  and  in  number  of  the  creditors  wlio  have  proved  their  debts. 

If  no  choice  is  made  by  the  creditors  at  said  meeting,  the  judge,  or,  if  there  be  no 
opposing  interest,  the  register,  shall  appoint  one  or  more  assignees. 

If  an  assignee,  so  chosen  or  appointed,  fails  within  five  days  to  express  in  writing  his 
acceptance  of  the  trust,  the  judge  or  register  may  fill  the  vacancy. 

All  elections  or  appointments  of  assignees  shall  be  subject  to  the  approval  of  the  judge; 
and  when  in  his  judgment  it  is  for  any  cause  needful  or  expedient,  he  may  appoint  ad- 
ditional assignees,  or  order  a  new  election. 

The  judge  at  any  time  may,  and  upon  the  request  in  writing  of  any  creditor  who  has 
proved  his  claim  shall  require  the  assignee  to  give  good  and  sufficient  bond  to  the  United 
States,  with  a  condition  for  the  faithful  performance  and  dischargg  of  his  duties; 

'J  lie  bond  shall  be  approved  by  the  judge  or  register  by  his  endorsement  thereon,  shall 
be  filed  with  the  record  of  the  case,  and  inure  to  the  benefit  of  all  creditors  proving  their 
claims,  and  may  be  prosecuted  in  the  name  and  for  the  benefit  of  any  injured  party. 

If  the  assignee  fails  to  give  the  bond  within  such  time  as  the  judge  orders,  not  ex- 
ceeding ten  days  after  notice  to  him  of  such  order,  the  judge  shall  remove  him  and  ap- 
point another  in  his  place. 

§  14.  And  he  it  further  enacted.  That  as  soon  as  said  assignee  is  appointed  and  qualified, 
the  judge,  or,  wiiere  there ,  is  no  opposing  interest,  the  register,  shall,  by  an  instrument 
under  his  hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of  the 
bankrupt,  with  all  his  deeds,  books,  and  papers  relating  thereto;  and  such  assignment 
shall  relate  back  to  the  commencement  of  said  proceedings  in  bankruptcy,  and  thereupon, 
by  operation  of  law,  the  title  to  all  such  property  and  estate,  both  real  and  personal,  shall 
vest  iff  said  assignee,  although  the  same  is  then  a,ttached  on  mesne  process  as  the  property 
of  the  debtor,  and  shall  dissolve  any  such  attachment  made  within  four  months  next 
preceding  the  commencement  of  said  proceedings: 

Provided,  however,  That  there  shall  be  excepted  from  the  operation  of  the  provisions 
of  this  section  — 

The  necessai'y  household  and  kitchen  furniture,  and  such  other  articles  and  necessaries 
of  such  bankrupt  as  the  said  assignee  shall  designate  and  set  apart,  having  reference  in 
the  amount  to  the  family,  condition,  and  circumstances  of  the  bankrupt,  but  altogether 
not  to  exceed  in  value,  in  any  case,  the  sum  of  five  hundred  dollars; 

And  also  the  wearing  apparel  of  such  bankrupt,  and  that  of  his  wife  and  children; 

And  the  uniform,  arms,  and  equipments  of  any  person  who  is  or  has  been  a  soldier  in 
the  militia  or  in  the  service  of  the  United  States; 

And  such  other  property  as  now  is,  or  hereafter  shall  be  exempted  from  attachment, 
or  seizure,  or  levy  on  execution  by  the  laws  of  the  United  States; 

And  such  6ther  property  not  included  in  the  foregoing  exceptions  as  is  exempted  from 
levy  and  sale  upon  execution  or  other  process,  or  order  of  any  court,  by  the  laws  of  the 
State  in  which  the  bankrupt  has  his  domicile  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  to  an  amount  not  exceeding  that  allowed  by  such  State 
exemption  laws  in  force  in  the  year  eighteen  hundred  and  sixty-four: 

Provided,  That  the  foregoing  exception  shall  operate  as  a  limitation  upon  the  con- 
veyance of  the  property  of  the  bankrupt  to  his  assignees; 
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^  And  in  no  case  shall  the  proijerty  hereby  excepted  pass  to  the  assignees,  or  the  title  of 
tne  bankrupt  thereto  be  impaired  or  affected  by  any  of  the  provisions  of  this  Act; 

And  the  determination  of  the  assignee  in  the  matter  shall,  on  exception  taken,  be  sub- 
ject to  the  final  decision  of  the  said  court: 

And  provided  further,  That  no  mortgage  of  any  vessel  or  of  any  other  goods  or  chattels, 
made  as  security  for  any  debt  or  debts,  in  good  faith  and  for  present  considerations,  and 
otherwise  valid,  and  duly  recorded,  pursuant  to  any  statute  of  the  United  States  or  of 
any  State,  shall  be  invalidated  or  affected  hereby. 

And  all  the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors; 

All  rights  in  equity,  choses  in  action,  patents  and  patent  riglits  and  copyrights; 

All  debts  due  him,  or  any  person  for  his  use,  and  all  liens  and  securities  therefor; 

And  all  his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for  any  cause 
of  action  which  the  bunkrm)t  had  against  any  person  arising  from  contract  or  from  the 
unlawful  taking  or  detention  or  of  injury  to  the  property  of  the  bankrupt;  and  all  his 
lights  of  redeeming  such  property  or  estate,  with  the  like  right,  title,  power,  and  au- 
thority to  sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend  the  same,  as  the  bank- 
rupt might  or  could  have  had  if  no  assignment  had  been  made,  shall,  in  virtue  of  the  ad- 
judication of  bankruptcy  and  tii^  appointnjent  of  his  assignee,  be  at  once  vested  in  such 
assignee ; 

And  he  may  sue  for  and  recover  the  said  estate,  debts,  and  effects,  and  may  prosecute 
and  defend  all  suits  at  law  or  in  equity,  pending  at  the, time  of  the  adjudication  of  bank- 
ruptcy, in  which  such  bankrupt  is  a  party  in  his  own  name,  in  the  same  manner  and 
■with  the  like  effect  as  they  might  have  been  presented  or  defended  by  such  bankrupt. 

And  a  copy,  duly  certified  by  the  clerk  of  the  court,  nnder  the  seal  thereof,  of  the 
assignment  made  by  the  judge  or  register,  as  the  case  may  be,  to  him  as  assignee,  sliall  be 
conclusive  evidence  of  his  title  as  such  assignee  to  take,  hold,  sue  for,  and  recover  the 
property  of  the  baiikrupt,  as  hereinbefore  mentioned;  but  no  property  held  by  the  bank- 
rupt in  trust  shall  pass  by  such  assignment. 

Jv'o  person  shall  be  entitled  to  maintain  an  action  against  an  assignee  in  bankruptcy  for 
anything  done  by  him  as  such  assignee,  without  previously  giving  him  twenty  days' 
notice  of  such  action,  specifying  the  cause  thereof,  to  the  end  tliat  such  assigneg  may  have 
an  opportunity  of  tendering  amends',  should  he  see  fit  to  do  so. 

No  person  shall  be  entitled,  as  against  the  assignee,  to  withhold  from  him  possession 
of  any  books  of  account  of  the  bankrupt,  or  claim  9,ny  lien  thereon; 

And  no  suit  in  which  the  assignee  is  a  party  shall  be  abated  by  his  deatli  or  removal 
from  office,  but  the  same  may  be  prosecuted  and  defended  by  his  successors,  or  by  the 
surviving  or  remaining  assignee,  as  the'  case  may  be. 

The  assignee  shall  have  authority,  under  the  order  and  direction  of  the  court,  to 
redeem  or  discharge  any  mortgage  or  conditional ,  contract,  or  pledge  or  deposit,  or  lien 
upon  any  property,  real  or  personal,  whenever  payable,  and  to  tender  due  performance 
of  ^he  condition  thereof,  or  to  sell  the.  same  subject  to  such  mortgage,  lien,  or  other 
encumbrances. 

'ine  debtor  shall  also,  at  the  request  of  the  assignee,  and  at  the  expense  of  the  estate, 
make  and  execute  any  instruments,  deeds,  and  writings  which  may  be  proper,  to  enable 
the  assignee  to  possess  himself  fully  of  all  the  assets  of  the  bankrupt. 

The  assignee  shall  immediately  give  notice  of  his  appointment  by  publication,  at  least 
once  a  week  for  three  successive  weeks,  in  such  newspaper  as  shall,  for  that  purpose,  be 
designated  by  the  court,  due  regard  being  had  to  their  general  circulation  in  the  district 
or  in  that  portion  of  the  district  in  which  the  bankrupt  and  his  creditors  shall  reside; 

And  shall,  within  six  months,  cause  the  assignment  to  him  to  be  recorded  in  every 
registry  of  deeds  or  other  office  within  the  United  States  where  a.  conveyance  of  any 
lands  owned  by  the  bankrupt  ought  by  law  to  be  recorded; 

And  the  record  of  such  assignment,  or  a  duly  certified  copy  thereof,  shall  be  evidence 
thereof  in  all  courts. 

§  15.  And  he  it  further  enacted,  That  the  assignee  shall  demand  and  receive  from  any 
and  all  persons  holding  the  same,  all  the  estate  assigned,  or  intended  to  be  assigned, 
under  the  provisions  of  this  Act; 

And  he  shall  sell  all  such  unencumbered  estate,  real  and  personal,  which  comes  to  his 
hands,  on  such  terms  as  he  thinks  most  for  the  interest  of  the  creditors; 

(R.  S.,  sec.  5062a  (23  June,  1874,  ch.  390,  sec.  1,  18  Stat.  178.)  — That  the  court  may, 
in  its  discretion,  on  sufficient  cause  shown,  and  upon  notice  and  hearing,  direct  the  re- 
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ceiVSf  or  assignee  to  take  possession  of  the  property,  and  carry  on  the  business  of  the 
debtor,  or  Any  part  thereof,  unflet  the  direction  of  the  eoiirt,  when  in  its  judgment,  the 
int€:rest  of  the  estate  as  Well  as  of  the  creditors  will  be  promoted  thereby,  but  iiot  for  a 
period  exceeding  nine  months  frojn  the  time  the  debtor  shall  have  been  declared  a  bank- 
rupt. Provided,  That  such  order  shall  not  be  made  until  the  court  shall  be  satisfied  that 
it  is'  approved  by  a  ftiajority  in  value  of  the  creditors.) 

But  upon  petition  of  atiy  person  interested,  and  for  cause  shown,  the  court  may  make 
such  order  concerning  the  time,  place,  and  manner  of  sale,  as  will,  in  its  opinion,  provfe 
to  the  interest  6f  the  creditors; 

And  the  assignee  shtiU  keep  a  regular  account  of  all  money  received  by  him  aS  assignee,, 
to  which  every  creditor  shall,  at  reasonable  times,  have  free  resort. 

(R.  S.,  sec.  5062b  {22  June,  1874,  ch.  390,  sec.  4,  18  Stat.  178.)  —That,  unless  other- 
Vrise  ordered  by  the  court,  the  assignee  shall  sell  the  prOperJj'  of  the  bankrupt,  whether 
real  or  personal,  at  public  auction,  in  such  parts  or  parcels,  and  at  such  times  and  places, 
aa  shall  be  best  calculated  to  produce  the  greatest  amount  with  the  least  expense.  All 
notices  of  public  sales  under  this  act  by  any  assignee  or  officer  of  the  court  shall  be 
published  once  a  week  for  three  consecutive  weeks  in  the  newspaper  or  newspapers  to  be 
designiittid  by  th#  judgfe,  which,  in  his  opinion,  shall  Be  best  calculated  to  give  general 
notice  of  the  sale.  And  the  court  on  application  of  any  party  in  interest,  shall  have  com- 
plete supervisory  power  6v6r  such  sales,  including  the  power  to  set  aside  the  same  and 
to  order  a  resale,  so  that  the  prepfirty  sold  shall  realize  the  largest  sum.  And  the  court 
may,  in  its  discretion,  order  any  real  estate  of  the  bankrupt,  or  any  part  thereof,  to  be 
sold  for  one-fourth  cash  at  the  time  oi  sale,  and  the  residue  within  eigliteen  months,  in 
such  installments  as  the  court  may  direct,  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  and  secuKd  by^  pr6per  mortgage  or  lien  upon  the  property  so  sold. 
And  it  shall  be  the  duty  of  every  assignee  to  keep  a  regular  account  of  all  moneys  re- 
ceived or  expended  by  him  as  such  assignee,  to  which  account  everf  creditor  shall,  at 
reasonable  times,  have  free  access.  If  any  assignee  shall  fail  or  neglect  to  well  and  faith- 
fully discharge  his  duties  in  the  sale  or  disposition  of  property  as  abov3  cbntemplated, 
it  shall  be  the  duty  of  the  court  to  remove  such  assignee,' and  he  shall  forfeit  all  fees 
and  emolumentis  to  which  he  might  be  entitled  in  cotinection  with  such  sale.  And  if  any 
assignee  shall  in  any  manner,  in  violation  of  his  duty  aforesaid,  unfairly  or  wrongfully 
sell,  or  dispose  of,  or  in  any  manner,  fraudulently  or  corruptly  combine,  conspire,  or 
agree  with  any  person  or  persons,  with  intent  to  unfairly  or  wrongfully  sell,  or  dispose 
of  the  property  committed  to  his  charge,  he  shall,  upon  proof  thereof,  be  removed,  and 
forfeit  all  fees  or  other  compensation  for  any  and  all  services,  in  connection  with  such 
baiilcrupt's  estate,  and  upon  conviction  thereof,  before  any  court  of  competent  jurisdic- 
tion, shall  be  liable  to  a  fine  of  nbt  more  than  ten  thousand  dollars,  or  imprisonment  in 
the  penitentiary  for  a  term  of  not  exceeding  twd  years,  or  both  fine  and  imprisonment,  at 
the  discretion  of  the  court.  And  any  person  so  combining,  conspiring,  or  agreeing  -yith 
such  assignee  for  the  purpose  aforesaid,  shall,  upOii  conviction,  be  liable  to  a  like  punish- 
ment. That  the  assignee  shall  report  under  oath,  to  the  court,  at  least  as  often  as  once 
in  three  months,  the  cdndition  of  the  estate  in  his  charge  and  the  state  of  his  accounts  in 
detail,  and  at  all  other  times  ■when  the  court,  on  mdtion  or  otherwise,  shall  so  order. 
And  on  any  settlement  of  the  account  of  any  assignee,  he  shall  be  required  to  account 
for  all  interest,  behefit  or  advantage, received,'  or  in  any  manner  agreed  to  be  received, 
directly  or  indirectly,  from  the  iise,  disposal  or  proceeds  of  the  bankrupt's  estate.  And 
he  shall  be  required,  upon  such  settlement,  to  make  and  file  in  court  an  affidavit  de- 
claring, according  to  the  truth,  Whether  he  has  or  has  nbt,  as  the  case  may  be,  received, 
or  is  or  is  not,  as  the  case  may  be,  to  receive,  directly  or  indirectly,  any  interest,  benefit, 
•or  advantage  from  the  use  or  deposit  of  such  funds;  and  such  assignee  may  be  examined 
orally  upon  the  same  subject,  and  if  he  shall  wilfully  swear  falsely,  either  in  sueh 
affidavit  br  examination,  or  to  his  report  provided  for  in  this  section,  he  shall  be  deemed 
to  be  guilty  of  perjury,  and  on  conviction  thereof,  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  and  not  more  tlian  five  years.) 

§  16.  Ami  he  it  further  enacted,  That  the  assignee  shall  have  the  like  retnedy  to  re- 
cover all  said  estate,  debts,  and  effects  in  his  own  name,  as  -the  debtor  inight  have  had  if 
the  decree  in  bankruptcy  had  not  been  rendered,  and  no  assignment  had  been  made. 

If,  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy  an  action  is 
pending  in  the  name  of  the  debtor  for  the  recovery  of  a  debt  or  other  thing  which  might 
or  ought  to  pass  to  the  assignee  by  the  ilssigiiment,  the  assignee  shall,  if  he  requires  it. 


Bankbuptoy  Act  of  1867.  1525' 

be  admitted  to  prosecute  tlie  actjon  in  his  own  name,  in  like  manner  and  with  like  effect 
as  if  it  had  been  originally  commenced  by  him. 

Mo  suit  pending  in  the  name  of  the  assignee  shall  be  abf^ted  by  his  death  or  removal; 
but  upon  the  motipn  of  "the  surviving,  or  remaining,  or  new  assignee,  as  the  case  may  be, 
he  shall  be  admitted  to  prosecute  the  suit,  in  like  manner  and  with  like  effect  as  if  it 
had  been  originally  commenced  by  him. 

In  suits  prosecuted  by  the  assignee  a  certified  copy  of  the  assignment  made  to  him  by 
the  judge  or  register  shall  be  conclusive  evidence  of  his  authority  to  sue. 

§  17.  And  be  it  further  enacted,  That  the  assignee  shall,  as  soon  as  may  be  after  re- 
ceiving any  money  belonging  to  the  estate,  deposit  the  ^arae  in  some  bank  in  his  name 
as  assignee,  or  otherwise  keep  it  distinct. and  apart  from  all  other  money  in  his  possession; 
and  shall,  as  far  as  practicable,  keep  all  goods  and  effects  belonging  to  the  estate  separate 
and  apart  from  aJl  other  goods  in  his  possession,  or  designated  by  appropriate  marks,  so 
that  they  may  be  easily  and  clearly  distinguished,  and  may  not  be  exposed  or  liable  to 
be  taken  as  his  property  or  for  the  payment  of  his  debts. 

When  it  appears  that  the  distribution  of  thp  estate  may  be  delayed  by  litigation  or 
other  cause,  the  court  may  direct  the  temporary  investment  of  the  money  belonging  to 
such  estate  in  securities  to  be  approved  by  the  judge  or  a  register  of  said  court,  or  may 
authorize  the  same  to  be  deposited  in  any  convenient  bank,  upon  such  interest,  not  ex- 
ceeding the  legal  rate,  as  the  bank  may  contract  with  the  assignee  to  pay  thereon. 

He  shall  give  written  notice  to  all  known  creditors,  by  mail  or  otherwise,  of  all 
dividends,  and  such  notice  of  meetings,  after  the  first,  as  may  be  ordered  by  the  court. 

He  shall  be  allowed,  and  may  retain,  out  of  money  in  his  hands,  all  the  necessary  dis- 
bursements made  by  him  in  the  discharge  of  his  duty,  and  a  reasonable  compensation  for 
his  services,  in  the  discretion  of  the  court. 

He  may,  under  the  direction  of  the  court,  submit  any  controversy  arising  in  the  settle- 
ment of  demands  against  the  estate,  or  of  debts  due  to  it,  to  the  determination  of  arbi' 
trators,  to  be  chosen  by  hjm  and  the  other  party  to  the  controversy,  and  may,  under  such 
direction,  compound  and  settle  any  such  controversy  by  agreement  with  the  other  party, 
as  he  thinks  proper  and  most  for  the  interest  of  the  creditors. 

§  18.  And  be  it  further  enacted,  That"  the  court,  after  due  notice  and  hearing,  may 
remove  an  assignee  for  any  cause  which,  in  the  judgment  of  the  court,  renders  such  re- 
moval necessary  or  expedient. 

At  a  meeting  called  by  order  of  the  court  in  its  discretion  for  the  purpose,  or  which 
shall  be  called  upon  the  application  of  a  majority  of  the  creditors  in  number  and  value, 
the  creditors  may,  with  consent  of  the  court,  remove  any  assignee  by  such  a  vote  as  is 
hereinbefore  provided  for  the  choice  of  assignee. 

An  assignee  may,  with  the  consent  of  the  judge,  resign  his  trust,  and  be  ^discharged 
therefrom. 

Vacancies  caused  by  death,  or  otherwise,  in  the  office  of  assignee  may  be  filled  by  ap- 
pointment of  the  court,  or,  at  its  discretion,  by  an  election  by  the  creditors,  in  the  manner 
hereinbefore  provided,  at  a  regular  meeting,  or  at  a  meeting  called  for  the  purpose,  with 
such  notice  thereof,  in  writing,  to  all  known  creditors,  and  by  such  person  as  the  court 
shall  direct. 

The  resignation  or  removal  of  an  assignee  shall  in  no  way  release  him  frpm  performing 
all  things  requisite  on  hi^  part  for  the  proper  closing  up  of  his  trust  and  the  transmission 
thereof  to  his  successors,  nor  shall  it  affect  the  liability  of  the  principal  or  surety  on  the 
bond  given  by  the  assignee. 

When,  by  death,  or  otherwise,  the  number  of  E^ssignees  is  reduced,  the  estate  of  the 
debtor  not  lawfully  disposed  of  shall  vest  in  the  remaining  assignee  or  assignees,  and  the 
persons  selected  to,  fill  vacancies,  if  any,  with  the  same  powers  and  duties  relative  thereto 
as  if  they  were  originally  chosen. 

Any  former  assignee,  his  executors  or  administrators,  upon  request,  and  at  the  ex- 
pense of  the  estate,  shall  make  and  execute  to  the  new  assignee  sill  deeds,  conveyances, 
and  assurances,  and  do  all  other  lawful  acts  requisite  to  enable  him  to  recover  and  re- 
ceive all  the  estate. 

And  the  court  may  make  all  orders  which  it  may  deem  expedient  to  secure  the  proper 
fulfillment  of  the  duties  of  any  former  assignee,  and  the  rigljts  and  interests  of  aJl  persons 
interested  in  the  estate. 

No  person  who  has  received  any  preference,  contrary  to  the  provisions  of  this  j4.ct  shall 
vote  for  or  be  eligible  as  assignee. 
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But  no  title  to  property,  real  or  personal,  Bold,  transferred,  or  conveyed  by  an  assignee, 
shall  be  affected  or  impaired  by  reason  of  his  ineligibility. 

An  assignee  refusing  or  unreasonably  neglecting  to  execute  an  instrument  wlien  law- 
fully required  by  the  court,  or  disobEfying  a  lawful  order  or  decree  of  the  court  in  the 
premises,  may  be  punished  as  for  a  contempt  of  court. 

,     OF  DEBTS  AND  PROOF  OF  CLAIMS. 

§  19.  And  te  it  further  enacted,  That  all  debts  due  and  payable  from  the  bankrupt 
at  the  time  of  the  adjudication  of  bankruptcy,  and  all  debts  then  existing  but  not  pay- 
able until  a  future  day,  a  rebate  of  interest  being  made  when  no  interest  is  payable  by 
the  terms  of  contract,  may  be  proved  against  the  estate  of  the  bankrupt. 

All  demands  agaiiist  the  bankrupt  for  or  on  account  of  any  goods  or  chattels  wrongfully 
taken,  converted,  or  withheld  by  him,  may  be  proved  and  allowed  as  debts  to  the  amount 
of  the  value  of  the  property  so  taken  or  withheld,  with  interest. 

If  the  bankrupt  shall  be  bound  as  drawer,  indorser,  surety,  bail,  or  guarantor  upon 
any  bill,  bond,  note,  or  any  other  specialty  or  contract,  or  for  any  debt  of  another  person,^ 
and  his  liability  shall  not  have  become  absolute  until  after  the  adjudication  of  bank- 
ruptcy, the  creditor  may  prove  the  same  after  such  liability  shall  have  become  fixed,  and 
before  the  final  dividend  shall  have  been  declared. 

In  all  cases  of  contingent  debts  and  contingent  liabilities  contracted  by  the  bankrupt, 
and  not  herein  otherwise  provided  for,  the  creditor  may  make  claim  therefor,  and  have 
his  claim  allowed,  with  the  right  to  share  in  the  dividends,  if  the  contingency  shall 
happen  before  the  order  for  the  final  dividend ;  or  he  may  at  any  time  apply  to  the  court 
to  liave  the  present  value  of  the  debt  or  liability  ascertained  and  liquidated,  which  shall 
then  be  done  in  such  manner  as  the  court  shall  order,  and  he  shall  be  allowed  to  prove 
for  the  amount  so  ascertained. 

Any  person  liable  as  tail,  surety,  guarantor,  or  otherwise  for  the  bankrupt,  who  shall 
have  paid  the  debt  or  any  part  thereof  in  discharge  of  the  whole,  shall  be  entitled  to 
prove  such  debt,  or  to  stand  in  the  place  of  the  creditor  if  he  shall,  have  proved  the  same, 
although  such  payments  shall  have  been  made  after  the  proceedings  in  bankruptcy  were 
commenced. 

And  any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the  whole  of  said 
debt,  but  is  still  liable  for  the  same  or  any  part  thereof,  may,  if  the  creditor  shall  fail  or 
omit  to  prove  such  debt,  prove  the  same,  either  in  the  name  of  the  creditor  or  otherwise-, 
as  may  be  provided  by  the  rules,  and  subject  to  such  regulations  and  limitations  as  may 
be  established  by  such  rules. 

Where  the  bankrupt,  is  liable  to  pay  rent,  or  other  debt  falling  due  at  fixed  and  stated 
periods,  the  creditor  may  prove  for  a  proportionate  part  thereof  up  to  the  time  of  the 
bankruptcy,  as  if  the  same  grew  due  from  day  to  day,  and  not  at  such  fixed  and  stated 
periods. 

If  any  bankrupt  shall  be  liable  for  unliquidated' damages  arising  out  of  any  contract 
or  promise,  or  on  account  of  any  goods  or  chattels  wrongfully  taken,  converted,  or  with- 
held, the  Court  may  cause  such  damages  to  be  assessed  in  such  mode  as  it  may  deem  best, 
and  the  siim  so  assessed  may  be  proved  against  the  estate. 

No  debts  other  than  those  above  specified  shall  be  proved  or, allowed  against  the  estate. 

§  20.  And  be  it  further  enacted,  That  in  all  cases  of  mutual  debtsor  mutual  credits 
between  the  parties  the  account  between  them  shall  be  stated,  and  one  debt  set  off  against 
the  other,  and  the  balance  only  shall  be  allowed  or  paid,  but  no  set-oiT  shall  be  allowed  of 
a  claim  in  its  nature  not  provable  against  the  estate:  Prodded,  That  no  set-off  shall  be 
allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  tlie  petition. 

( *  Or  in  cases  of  compulsory  bankruptcy,  after  the  act  of  bankruptcy  upon  or  in  re- 
spect of  which  the  adjudication  shall  be  made,  and  with  a  view  of  making  such  set-off.) 

When  »  creditor  has  a  mortgage  or  pledge  of  real  or  personal  property  of  the  bankrupt, 
or  a  lien  thereon  for  securing  the  payment  of  a  debt  owing  to  him  from  the  bahkrupt' 
he  shall  be  admitted  as  a  creditor  only  for  the  balance  of  the  debt  after  deducting  the 
value  of  such  property,  to  be  ascertained  by  agreement  between  him  and  the  assignee, 
or  by  a  sale  thereof,  to  be  made  in  such  manner  as  the  court  shall  direct; 

Or  the  creditor  may  release  or  convey  his  claim  to  the  assignee  upon  such  property, 
and  be   admitted   to  prove  his  whole  debt. 

»  So  added  by  act  of  22  June,   1874,  ch.   390,  sec.   6.  18  Stat.   179. 
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If  the  "value  of  tne  property  exceeds  the  sum  for  which  it  is  so  held  as  security,  the 
assignee  may  release  to  the  creditor  for  banlsrupt's  right  of  redemption  therein  on  receiv- 
ing such  excess ;  or  he  may  sell  the  property,  subject  to  the  claim  of  the  creditor  thereon ; 
and  in  either  ease  the  assignee  and  creditor,  respectively,  shall  execute  all  deeds  and 
writings  necessary  or  proper  to  consummate  the  transaction.  If  the  property  is  not  so 
sold  or  released  »nd  delivered  up,  the  creditor  shall  not  be  allowed  to  prove  any  part 
of  his  debt. 

§  21.  And  he  h  further  enacted,  That  nQ  creditor  proving  his  debt  or  claim  shall  be 
allowed  to  maintain  any  suit  at  law/or  in  equity  therefor  against  the  bankrupt,  but  shall 
be  deemed  to  have  waived  all  right  of  action  and  suit  against  the  bankrupt,  and  all 
proceedings  already  commenced,  or  unsatisfied  judgments  already  obtained  thereon,  shall 
be  deemed  to  be  discharged  and  surrendered  thereby. 

( *  But  a  creditor  proving  his  debt  or  claim  shall  not  be  held  to  have  waived  his  right 
of  action  or  suit  against  the  bankrupt  where  a  discharge  has  been  refused  or  the  pro- 
i!eedings  have  been  determined  without  a  discharge.) 

And  no  creditor  whose  debt  is  provable  under  this  act  shall  be  allowed  to  prosecute 
to  final  judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  until  the 
question  of  the  debtor's  discharge  shall  have  been  determined. 

And  any  such  suit  or  proceeding  shall,  upon  the  application  of  the  bankrupt,  be  stayed 
to  await  the  determination  of  the  court  in  bankruptcy  on  the  question  of  the  discharge: 
Provided,  There  be  no  unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge:  And  provided,  also,  That  if  the  amount  due  the  creditor  is  in 
dispute,  the  suit,  by  leave  of  the  court  in  bankruptcy,  may  proceed  to  judgment  for  the 
purpose  of  ascertaining  the  amount  due,  which  amount  may  be  proved  in  bankruptcy, 
but  execution  shall  be  stayed  as  aforesaid.        . 

If  any  hanlvr'jpt  shall,  at  tlie  time  of  adjudication,  be  liable  ui|on  any  bill  of  exchange, 
promissory  note,  or  other  obligation  in  respect  of  distinct  contracts  as  a  member  of  two 
or  more  firms  carrying  on  separate  and  distinct  trades,  and  having  distinct  esta,tes  to  be 
wound  up  in  bankruptcy,  or  as  a  sole  trader,  and  also  as  a  member  of  a  iirm,  the  circum- 
stance that  such  firms  are  in  whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  point  contractors,  shall  not  prevent  proof  and 
receipt  of  dividend  in  respect  of  such  distinct  contracts  against  the  estates  respectively 
liable  upon  such  contracts.  ' 

§  22.  And  be  it  further  enacted,  That  all  proofs  of  debts  against  the  estate  of  the 
bankrupt,  by  or  in  behalf  of  creditors  residing  within  the  judicial  district  where  the  pro- 
ceedings in  bankruptcy  are  pending,  shall  be  made  before  one  of  the  registers  of  the  court 
in  said  district,  knd  by  or  in  behalf  of  non-resident  debtors  before  any  register  in  bank- 
ruptcy in  the  judicial  districts  where  such  creditors,  or  either  of  them,  reside,  or  before 
anv  commissioner  of  the  Circuit  Court  authorized  to  administer  oaths  in  any  district. 

"(Sec.  5076  a  (22  June  1874,  ch.  390,  sec.  20,  18  Stat.  186). —  That  in  addition  to  the 
officers  now  authorized  to  take  proof  of  debts  against  the  estate  of  a  bankrupt,  notaries 
public  are  hereby  authorized  to  take  such  proof,  in  the  manner  and  under  the  regulations 
provided  by  law;  such  proof  to  be  certified  by  the  notary  arid  attested  by  his  signature 
and  official  seal.) 

(Sec.  5076  h  (Act  of  August  15,  1876,  ch.  304,  19  Stat.  206). —  Be  it  enacted  hy  the 
Senate  and  House  of  Representatives  of  the  United  States  of  America  in  Congress  assem- 
bled, That  notaries  public  of  the  several  States,  Territories,  and  the  District  of  Columbia 
be,  and  they  are  hereby,  authorized  to  take  depositions,  and  do  all  other  acts  in  relation 
to  taking  testimony  to  be  used  in  the  courts  of  the  United  States,  take  acknowledgments 
and  affidavits,  in  the  same  manner  and  with  the  same  effect  as  commissioners  of  the 
United  States  Circuit  Court  may  now  lawfully  take  or  do.) 

To  entitle  a  claimant  against  the  estate  of  a  bankrupt  to  have  his  demand  allowed, 
it  must  be  verified  by  a  deposition  in  writing  on  oath,  or  solemn  affirmation,  before  the 
proper  register  or  commissioner,  settmg  forth  — 

The  demand; 

The  consideration  thereof; 

Whether  any  and  what  securities  g,re  held  therefor  . 

And  whether  any  and  what  payments  have  been  made  thereon ; 

That  the  sum  claimed  is  justly  due  from  the  bankrupt  to  the  claimant; 


•  So  added  1>J  act  of  22  .Tune,  1874,  ch.  390,  sec.  7,  18  Stat.   179. 
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That  the  claimant  has  notj  nor  has  any  other  person  for  his  use,  received  any  gecurity 
or  satisfaction  whatever  other  than  that  by  him  set  forth; 

That  the  claim  was  not  procured  for  the  purpose  of  influencing  the  proceedings  Under 
this  act; 

And  that  no  bargain  or  agreement,  express  or  implied,  has  been  made  or  entered  into, 
by  or  on  behalf  9!  such  creditor,  to  sell,  transfer,  or  dispose  of  the  said  claim,  or  any 
))art  thereof,  against  such  bankrupt,  or  take  or  receive,  directly  or  indirectly,  any  mopey, 
property,  or  consideration  whatever,  whereby  the  vote  of  such  creditor  for  assigiiee,  or 
any  action  on  the  part  of  such  creditor  or  any  other  person  in  the  proceedings  under. 
this  act,  is  or  shall  be  in  any  way  affected,  influenced,  or  controlled; 

And  no  claim  shall  be  allowed  unless  all  the  statements  set  forth  in  such  deposition 
shall  appear  to  be  true. 

Such  oath,  or  solemn  alBrmation  shall  be  made  by  the  claimant  testifying  of  his  own 
knowledge,  unless  he  is  absept  from  the  United  States,  or  prevented  by  some  other  good 
cause  from  testifying,  in  which  cases  the  demand  may  be  verified  in  likn  manner  by  the 
attorney  or  authorized  agent  of  the  claimant  testifying  to  the  best  of  his  knowledge, 
information,  and  belief,  and  setting  forth  his  means  of  knowledge,  or,  if  in  a  foreign 
countrjf,  the  oath  of  the  creditor  may  be  taken  before  aiiy  minister,  consul,  or  vice-consul 
of  the  United  States;  and  the  court  may,  if  it  phall  see  fit,  require  or  receive  further 
pertinent  evidence,  either  for  or  against  the  admission  of  the  claim. 

Corporations  may  verify  their  claims  by  the  oath  or  solemn  affirmation  of  their  presi- 
dent,  cashier,  or  treasurer.  ^ 

If  the  proof  is  satisfactory  to  the  register  or  commissioner,  it  shall  be  signed  by  the 
deponent,  and  delivered  or  sent  by  mail  to  the  assignee,  who  shall  exainine  the  same  and 
compare  it  with  the  boojks  and  accounts  of  the  bankrupt,  and  shall  register,  in  a  book 
to  be  kept  by  him  for  that  purpose,  the  names  of  creditors  who  have  proved  their  claims, 
in  the  order  in  which  such  propf  is  received,  stating  the  time  and  receipt  of  such  proof, 
and  the  amount  and  nature  of  the  debts,  which  books  shall  be  open  to  the  inspection  of 
all  the  creditors. 

The  court  may,  on  the  application  of  the  assignee,  or  of  the  bankrupt,  or  without  any 
application,  examine  upon  oath  the  bankrupt,  or  any  person  tendering  or  who  has  made 
proof  of  claims,  and  may  summon  any  person  capable  of  giving  evidence  concerning  such 
proof,  or  concerning  the  debt  sought  to  be  proved,  and  shall  reject  all  claims  not  duly 
proved,  or  where  the  proof  shows  the  claim  to  be  founded  in  fraud,  illegality,  or  riiistake. 

§  23.  And  6e  it  further  enacted,  That  when  a  claim  is  presented  for  proof  before  the 
election  of  the  assignee,  and  the  judge  entert^ains  doubts  of  ^its  jValidity,  or  of  the  right 
of  the  creditor  to  prove  it,  and  is  of  opinion  that  such  validity  or  right  ought  to  be 
investigated  by  the  assignee,  he  may  postpone  the  proof  of  the  claim  until  the  assignee 
is  chosen.  _  ^ 

Any  person  who,  a,^ter  the  approval  of  this  act,  shall  have  accepted  any  preference, 
having  reasonable  cause  to  bejieye  that  the  same  ;nras  made  or  given  by  the  debtor  con- 
trary to  any  provision  of  this  act,  shall  not  prove  the  debt  or  claim  on  account  of  which 
the  preference  was  made  or  given,  nor  shall  he  receive  any  dividend  therefrom  until  he 
shall  first  have  surrendered  to  the  assigiiee  all  property,  money,  benefit,  or  advantage 
received  by  him  under  such  preference. 

The  court  shall  allow  all  debts  duly  proved,  and  shall  cause  a  list  thereof  to  be  made 
and  certified  by  one  of  the  registers; 

And  any  creditor  may  act  at  all  meetings  by  his  duly  constituted  attorney  the  same 
as  though  personally  present. 

§  24.  And  le  it  further  enacted,  That  a  supposed  creditor  who  takes  an  appeal  to  the 
Circuit  Court  from  the  decision  of  the  District  Court  rejecting  his  claim,  in  whole  or  in 
part,  shall,  upon  entering  his  appeal  in  the  Circuit  Court,  file  in  the  clerk's  office  thereof 
a  stateii(^nt  in  writing  of  his  qlaim,  setting  forth  the  same  substantially,  as  in  a  declara- 
tion for  the  same, cause  of  action  at  law,  and  the  assignee  shall  plead  or  answer  thereto 
in  like  manner,  and  like  proceedings  shall  thereupon  be  had  in  the  pleadings,  trial,  and 
determination  of  the  cause,  as  in  an  action  at  law  commenced  and  prosecuted,  in  the 
usual  manner,  in  the  courts  of  the  United  States,  except  that  no  execution  sjiall  be 
awarded  against  the  assignee  for  the  amount  of  a  debt  found  due  to  the  creditor.  The 
final  judgment  of  the  court  shall  be  conclusive,  and  the  list  of  debts  shall,  if  necessary, 
be  altered  to  conform  thereto.     The  party  prevailing  in  the  suit  shall  be  entitled  to  costs 
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against  tlie  adverse  party,  to  be  taxed  and  recovered  as  in  suits  at  law;    if  recovered 
against  the  assignee,  they  shall  be  allowed  out  of  the  estate. 

A  bill  of  exeliange,  promissory  note,  or  other  instrument  used  in  evidence  upon  the 
proof  of  a  cjaim,  and  left,  in  court,  or  fl,eposited  in  the  clerk's  office,  may  be  delivered, 
by  the  register  or  clerk  having  the  custody  thereof,  to  the  person  who  used  it,  upon  his 
filing  a  copy  thereof,  attested  by  the  clerk  of  the  court,  who  shall  endorse  upon  it  the 
name  of  the  party  against  whose  estate  it  h,is  been  proved,  and  the  date  and  amount  of 
any  dividend   declared  thereon. 

§  25.  And  ie  it  further  enacted,  That  when  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor  or  any  part  thereof,  is  of  a  perishable  nature,  or  liable  to 
deteriorate  in  value,  the  court  may  order  the  same  to  be  sold  in  such  manner  as  may  be 
deemed  most  expedient,  under  the  direction  of  the  messenger  or  assignee,  as  the  case 
may  be,  who  shall  hold  the  funds  received  in  place  of  the  estate  disposed  of; 

And  whenever  it  appears  to  tile  satisfaction  of  the  court  that  the  title  to  any  portion 
of  an  estate,  real  or  personal,  which  has  come  into  possession  of  the  assignee,  or  which 
is  claimed  by  him,  is  in  dispute,  the  court  may,  upon  the  petition  of  the  assignee,  and 
after  such  notice  to  the  claimant,  his  agent,  or  attorney,  as  the  court  shall  deem  reason- 
able, order  it  to  be  sold,  under  the  direction  of  the  assignee,  who  shall  hold  the  funds 
received  in  place  of  the  estate  disposed  of; 

And  the  proceeds  of  the  sale  shall  be  considered  the  measure  of  the  value  of  the  prop- 
erty in  any  suit  or  controversy  between  the  parties  in  any  courts. 

But  this  provision  shall  not  prevent  the  recovery  of  the  property  from  the  possession 
of  the  assignee  by  any  proper  action  commenced  at  any  time  before  the  court  orders 
the  sale. 

§  26.  Ajnd  be  it  further  enacted.  That  the  court  may,  on  the  application  of  the  assignee 
in  bankruptcy,  or  of  any  creditor,  or  without  any  application,  at  all  times  require  the 
bankrupt,  upon  reasonable  notice,  to  attend  and  submit  to  an  examination,  on  oath,  upon 
all  matters  relating  — 

To  the  disposal  or  condition  of  his  property; 

To  his  trade  and  dealings  with  others,  and  his  accounts  concerning  the  same; 

To  all  debts  due  to  or  claimed  from  him; 

And  to  all  other  matters  concerning  his  property  and  estate,  and  the  due  settlement 
thereof  according  to  law; 

Which  examination  shall  be  in  writing,  and  shall  be  signed  by  the  bankrupt,  and  be 
filed  with  the  other  proceedings. 

And  the  court  may,  in  like  manner,  require  the  attendance  of  any  other  person  as  a 
witness;  and  if  such  person  shall  fail  to  a,ttend  on  being  summoned  thereto,,  the  court 
may  compel  his  attendance  by  warrant  directed  to  the  marshal,  commanding  him  to  arrest 
such  person,  and  bring  him  forthwith  before  the  court,  or  before  a  register  in  bankruptcy 
for  examination  as  «uch  witness. 

If  the  bankrupt  is  imprisoned,  absent,  or  disabled  from  attendance,  the  court  may 
order  him  to  be  produced  by  the  jailor,  or  any  oflScer  in  -whose  custody  he  may  be ;  or 
mav  direct  the  examination  to  be  had,  taken,  and  certified,  at  such  time  and  place  and 
in  such  manner  as  the  court  may  deem  proper,  and  with  like  effect  as  if  such  examination 
had  been  in  court. 

The  bankrupt  shall,  at  all  times  until  his  discharge,  be  subject  to  the  order  of  the 
court,  and, shall,  at  the  expense  of  the  estate,, execute  all  proper  writings  and  instruments, 
and  do  and  perform  all  acts  required  by  the  court  touching  the  assigned  property  or 
estate,  and  to  enable  the  assignee  to  demand,  recover,  and  receive  all  the  property  and 
estate  assigned,  wherever  situated;  and  for  neglect  or  refusal  to  obey  any  order  of  the 
court,  such  bankrupt  may  be  committed  ^iid  punisheji  as  for  a  contempt  of  court. 

If  the  bankrupt  is  without  the  district,  and  unable  to  return  and  personally  attend 
at  any  of  the  times,  or  do  any  of  the  act^  which  mjiy  be  specified  or  required  pursuant 
to  this  sec;tion,  and  if  it  appears  that  such  absence  was  not  caused  by  wilful  default,  and 
if,  as  soon  as  may  be  after  the  removal  of  such  impedimeiit,  he  offers  to  attend  and  submit 
to  the, order  of  the  court  in  all , respects,  he  shall  be  permitted  so  to  do  with  like  effect 
as  if  he  had  not  been  in  default. 

He  shall  also  be  at  liberty,  from  time  to  time,  upon  oath,  to  amend  and  correct  his 
schedule  of  creditprs  and  property  so  that  the  same  shall  conform  to  the  facts. 

For  good  cause  shown,  the  wife  of  any  Jj'ankrupt  may  be  required  to  attend  hefore  the 
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court,  to  the  end  that  she  may  be  examined  as  a  witness;  and  if  such  wife  do  not  attend 
at  the  time  and  place  specified  in  the  order,  the  bankrupt  shall  not  be  entitled  to  a 
diseiiaige  unless  he  shall  prove  to  the  satisfaction  of  the  court  that  he  was  unable  to 
Ijvocuro  the  attendance  of  his  wife. 

No  bankrupt  shall  be  liable  to  arrest  during  the  pendency  of  the  proceedings  in  bank- 
ruptcy in  any  civil  action  unless  the  same  is  founded  on  some  debt  or  claim  from  which 
his  discharge  or  bankruptcy  would  not  release  him. 

§  27.  And  be  it  further  enacted,  Tliat  all  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  bankrupt's  property  and  estate  pro  rata,  with- 
out any  priority  or  preference  whatever,  except  that  wages  due  from  him  to  any  operative, 
or  clerk,  or  house  servant,  to  an  amount  not  exceeding  fifty  dollars,  for  labors  performed 
within  six  months  next  preceding  the  adjudication  of  bankruptcy,  shall  be  entitled  to 
priority,  and  shall  be  first  paid  in  full; 

Provided,  That  any  debt  proved  by  any  person  liable  as  bail,  surety,  guarantor,  or 
otherwise  for  the  bankrupt,  shall  not  be  paid  to  the  persoli  so  proving  the  same  until 
satisfactory  evidence  shalLbe  produced  of  the  payment  of  such  debt  by  such  person  so 
liable,  and  the  share  to  which  such  debt  would  be  entitled  may  be  paid  into  court,  or 
otherwise  held  for  the  benefit  of  the  party  entitled  thereto,  as  the  court  may  direct. 

At  the  expiration  of  three  months  from  the  date  of  the  adjudication  of  bankruptcy 
in  any  case,  or  as  much  earlier  as  the  court  may  direct,  the  court,  upon  request  of  the 
assignee,  shall  call  a  general  meeting  of  the  creditors,  of  which  due  notice  shall  be  given; 

And  the  assignee  shall  then  report  and  exhibit  to  the  court  and  to  the  creditors  just 
and  true  accounts  of  all  his  receipts  and  payments,  verified  by  his  oath; 

And  he  shall  also  produce  and  file  vouchers  for  all  payments  for  which  vouchers  shall 
be  required  by  any  rule  of  the  court; 

He  shall  also  submit  the  schedule  of  the  bankrupt's  creditors  and  property  as  amended, 
duly  verified  by  the  bankrupt,  and  a  statement  of  the  whole  estate  of  the  bankrupt,  as 
then  ascertained,  of  the  property  recovered  and  of  the  property  outstanding,  specifying 
the  cause  of  its  being  outstanding,  also  what  debts  or  claims  are  yet  undetermined,  and 
stating  what  sum  remains  in  his  hands. 

At  such  meeting  the  majority  in  value  of  the  creditors  present  shall  determine  whether 
any  and  what  part  of  the  net  proceeds  of  the  estate,  after  deducting  and  retaining  a  sum 
sufficient  to  provide  for  all  undetermined  claims  which,  by  reason  of  the  distant  residence 
of  the  creditor,  or  for  other  sufficient  reason,  have  not  been  proved,  and  for  other 
expenses  and  contingencies,  shall  be  divided  among  the  creditors ;  but  unless  at  least 
one-half  in  value  of  the  creditors  shall  attend  such  meeting,  either  in  person  or  by 
attorney,  it  shall  be  the  duty  of  the  assignee  so  to  determine.     , 

In  case  a  dividend  is  ordered  the  register  shall,  within  ten  days  after  such  meeting, 
prepare  a  list  of  creditors  entitled  to  dividend,  and  shall  calculate  and  set  opposite  to 
the  name  of  each  creditor  who  has  proved  his  claim,  the  dividend  to  which  he  is  entitled 
out  of  the  net  proceeds  of  the  estate  set  apart  for  dividend,  and  shall  forward  by  mail 
to  every  creditor  a  statement  of  the  dividend  to  which  he  is  entitled,  and  such  creditor 
shall  be  paid  by  the  assignee  in  such  manner  as  the  court  may  direct. 

g  28.  And  he  it  further  enacted,  That  the  like  proceedings  shall  be  had  at  the  expira- 
tion of  the  next  three  months,  or  earlier  if  practicable,  and  a  third  meeting  of  creditors 
shall  then  be  called  by  the  court,  and  a  final  dividend  then  declared,  unless  any  action 
at  law  or  suit  in  equity  be  pending,  or  unless  some  other  estate  or  effects  of  the  debtor 
afterwards  come  to  the  hands  of  the  assignee,  in  which  case  the  assignee  shall,  as  soon 
as  may  be,  convert  such  estate  or  effects, into  money,  and  within  two  months  after  the 
same  shall  be  so  converted  the  same  shall  be  divided  in  manner  aforesaid. 

Further  dividends  shall  be  made  in  like  manner  as  often  as  occasion  requires; 

And  after  the  third  meeting  of  creditors  no  further  meeting  shall  be  called,  uiiless 
ordered  by  the  court. 

If  at  any  time  there  shall  be  .in  the  hands  of  the  assignee  any  outstanding  debts  or 
other  property,  due  or  belonging  to  the  estate,  which  cannot  be  collected  and  received 
by  the  assignee  without  unreasonable  or  inconvenient  delay  or  expense,  the  assignee  may, 
under  the  direction  of  the  court,  sell  and  assign  such  debts  or  other  property  in  such 
manner  as  the  court  shall  order. 

No  dividend  already  declared  shall  be  disturbed  by  reason  of  debts  being  subsequently 
proved,  but  the  creditors  proving  such  debts  shall  be  entitled  to  a  dividend' equal  to  those 
already  received  by  the  other  creditors  before  any  further  payment  is  made  to  the  latter. 
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Preparatory  to  the  final  dividend,  the  assignee  sha.ll  submit  his  account  to  the  court, 
and  file  the  same,  and  give  notice  to  the  creditors  of  such  filing,  and  shall  also  give  notice 
that  he  will  apply  for  a  settlement  of  his  account,  and  for  a  discharge  from  all  liability 
as  assignee,  at  a  time  to  be'  specified  in  such  notice,  and  at  such  time  the  court  shall 
-audit  and  pass  the  accounts  of  the  assignee,  and  such  assignee  shall,  if  required  by  the 
court,  be  examined  as  to  the  truth  of  such  account,  and,  if  found  correct,  he  shall  thereby 
be  discharged  from  all  liability  as  assignee  to  any  creditor  of  the  bankrupt. 

The  court  shall  jthereupon  order  a  dividend  of  the  estate  and  effects,  or  of  such  part 
thereof  as  it  sees  fit,  among  such  of  the  creditors  as  have  proved  their  claims,  in  pro- 
portion to  the  respective  amount  of  their  said  debts. 

In  addition  to  all  expenses  necessarily  incurred  by  him  in  the  execution  of  his  trust, 
in  any  case,  the  assignee  shall  be  entitled  to  an  allowance  for  his  services  in  such  case, 
•on  all  moneys  received  and  paid  out  by  him  therein,  for  any  sum  not  exceeding  one 
thousand  dollars,, five  per  centum  thereon;  for  any  larger  sum,  not  exceeding  fivp  thousand 
dollars,  two  and  a  half  per  centum  on  the  excess  over  one  thousand  dollars;  and  for  any 
larger  sum,  one  per  centum  on  the  excess  over  five  thousand  dollars ;  and  if,  at  any  time, 
there  shall  not  be  in  his  hands  a  sufficient  amount  of  money  to  defray  the  necessary 
expenses  required  for  the  further  execution  of  his  trust,  he  shall  not  be  obliged  to  proceed 
therein  until  the  necessary  funds  are  advanced  or  satisfactorily  secured  to  him. 

If,  by  accident,  mistake,  or  other  cause,  without  fault  of  the  assignee,  either  or  both 
■of  the  said  second  and  third  meetings  should  not  be  held  within  the  times  limited,  the 
court  may,  upon  motion  of  an  interested  party,  order  such  meetings,  with  like  effect 
as  to  the  validity  of  the  proceedings  as  if  the  meeting  had  been  duly  held. 

In  the  order  for  a,  dividend,  under  this  section,  the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first  paid  in  full  in  the  following  order:  — 

First.  The  fees,  costs,  and  expenses  of  suits,  and  the  several  proceedings  in  bankruptcy 
under  this  act,  and  for  the  custody  of  property,  as  herein  provided. 

Second.  All  debts  due  to  the  United  StateSj  and  all  taxes  and  assesments  under  the 
laws  thereof. 

Third.  All  debts  due  to  the  State  in  which  the  proceedings  in  bankruptcy  are  pending, 
and  all  taxes  and  assessments  made  under  the  laws  of  sucli  State. 

Fourth.  Wages  "due  to  any  operative,  clerk,  or  liouse  servant,  to  an  amount  not  exceed- 
ing fifty  dollars,  for  labor  performed  within  six  months  next  preceding  the  first  publication 
of  the  notice  of  proceedings  in  bankruptcy. 

Fifth.  All  debts  due  to  any  persons  who,  by  the  laws  of  the  United  States,  are  or  may 
be  entitled  to  a  priority  or  preference,  in  like  manner  as  if  this  act  had  not  been  passed : 
Always  provided,  That  nothing  contained  in  this  act  shall  interfere  with  the  assessment 
and  collection  of  taxes  by  the  authority  of  the  United  States  or  any  State. 

OF  THE  BANKRITPT'S  DISCHARGE  AND  ITS  EFFECT. 

I  29.  And  he  it  further  enacted.  That  at  any  time  after  the  expiration  of  six  months 
from  the  adjudication  of  bankruptcy,  or  if  no  debts  have  been  proven  against  the  bank- 
rupt, or  if  no  assets  have  come  to  the  hands  of  the  assignee,  at  any  time  after  the  expira- 
tion of  sixty  days,*  and  within  one  year  from  the  adjudication  of  bankruptcy,  the  bank- 
rupt may  apply  to  the  court  for  a  discharge  from  his  debts#and  the  court  shall  thereupon 
order  notice  to  be  given  by  mail  to  all  creditors  who  have  proved"  their  debts,  and  by 
publication  at  least  once  a  week  in  such  newspapers  as  the  court  shall  designate,  due 
regard  being  had  to  the  general  circulation  of  the  same  in  the  district,  or  in  that  portion 
of  the  district  in  which  the  bankrupt  and  his  creditors  shall  reside,  to  appear  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  discharge  should  not  be  granted  to  the 
bankrupt.  ' 

No  discharge  shall  be  granted,  or,  if  granted,  be  valid  — 

If  the  bankrupt  has  wilfully  sworn  falsely  in  his  affidavit  annexed  to  his  petition, 
schedule,  or  inventory,  ok  upon  any  examination  in  the  course  of  the  proceedings  in 
bankruptcy,  in  relation  to  any  material  fact  concerning  his  estate  or  his  debts,  or  to 
any  other  material  fact; 

br  if  lie  has  concealed  any  part  of  his  estate  or  effects,  or  any  books  or  writings  relating 
thereto ; 


*  Amended  so  as  to   read  "and  before  the  final  disposition   of  the   cause."    (Act  of  July  26, 
1876,  eh.  234,  sec.  1.) 
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Oi*  if  he  has  been  guilty  of  any  fraud  or  negligence  in  the  care,  custody,  or  delivery 
to  the  assignee  of  the  property  belonging  to  him  at  the  time  of  the  presentation  of  his, 
petition  and  inventory,  excepting  such  property  as  he  is  permitted  to  retain  under  tlie 
provisions  of  this  act; 

Or  if  he  has  caused,  permitted,  or  suffered  any  loss,  waste,  or  destruction  thereof; 

Or  if,  within  four  months  before  the  commencemeitt  of  such  proceedings,  he  has  pro- 
cured his  lands,  goods,  mone5r,  or  chattels  to  be  attached,  sequestered,  or  seized,  on 
execution ; 

Or  if,  since  tlie  passage  of  this  act,  he  has  destroyed,  mutilated,  altered,  or  falsified 
any  of  his  books,  documents,  papers,  writings,  or  securities; 

Or  has  made  or  been  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  book 
of  account  or  other  document  with  intent  to  defraud  his  creditors; 

Or  has  removed,  or  caused  to  be  removed,  any  part  of  his  property  from  the  district 
with    intent  to   defraud  his   creditors; 

Or  if  he  has  given  any  fraudulent  preference  contrary  to  the  provisions  of  this  act; 

Or  made  any  fraudulent  payment,  gift,  transfer,  conveyance,  or  assignment  of  any  part 
of  his  property; 

Or  has  lost  any  part  thereof  in  gaming; 

Or  has  admitted  a  false  or  fictitious  debt  against  his  estate; 

Or  if,  having  knowledge  tliai  any  person  has  proved  such  false  or  fictitious  debt,  he  has 
not  disclosed  the  same  to  his  assignee  within  one  month  after  such  knowledge; 

Or  if,  being  a  merchant  or  tradesman,  he  has  not,  subsequently  to  the  passage  of  this 
act,-  kept  proper  books  of  account; 

Or  if  he,  or  any  person  in  his  behalf,  has  procured  the  assent  of  any  creditor  to  the 
discharge,  or  influenced  the  action  of  any  creditor  at  any  stage  of  tlie  proceedings  by  any 
pecuniary  consideration  or  obligation; 

Or  if  he  has,  in  contemplation  of  becoming  bankrupt,  made  any  pledge,  payment, 
transfer,  assignment,  or  conveyance  of  any  part  of  his  property,  directly  or  indirectly, 
absolutely  or  conditionally,  for  the  purpose  of  preferring  any  creditor  or  person  having 
a,  claim  against  him,  or  who  is  or  may  be  under  liability  for  him,  or  for  the  purpose 
of  preventing  the  property  from  coming  into  the  hands  of  the  assignee,  or  of  being  dis- 
tributed under  this  act  in  satisfaction  of  his  debts; 

Ot  if  he  has  been  convicted  of  any  misdemeanor  under  this  act,  or  has  been  guilty  of 
any  fraud  whatever  contrary  to  the  true  intent  of  this  act; 

And  before  any  discharge  is  granted,  the  bankrupt  shall  take  and  subscribe  an  oath  to 
the  eflfect  that  he  has  not  done,  suffered  or  been  privy  to  any  act,  matter,  or  thing  specified 
in  this  act  as  a  ground  for  withholding  such  discharge,  or  as  invalidating  such  discharge 
if  granted. 

§  30.  And  he  it  further  enacted,  That  no  person  who  shall  have  been  discharged  under 
this  act,  and  shall  afterwards  become  bankrupt,  on  his  own  application,  sliall  be  again 
entitled  to  a  discharge,  whose  estate  is  insufficient  to  pay  seventy  per  centum  of  the 
debts  proved  against  it,  unless  the  assent  in  writing  of.  three-fourths  in  value  of  his 
creditors  who  have  proved  their  claims,  is  filed  at  or  before  the  time  of  application  for 
discharge.  • 

But  a  bankrupt,  whq  shall  prove  to  the  satisfaction  of  the  court  that  he  has  paid  all 
the  debts  owing  by  him  at  the  time  of  any  previous  bankruptcy,  or  who  has  been  volun- 
tarily released  therefrom  by  his  creditors,  shall  be  entitled  to  a  discharge  in  the  same 
manner  and  with  the  same  eff'ect  as  if  he  had  not  previously  been  bankrupt. 

§  31,  And  be  it  further  enacted.  That  any  creditor  opposing  the  discharge  of  any  bank- 
rupt may  file  a  specification  in  writing  of  the  grounds  of  his  opposition,  and  the  court 
may  in  its  discretion  order  any  question  of  fact  so  presented  to  be  tried  at  a  stated 
session  of  the  District  Court. 

§  32.  And  he  it  further  enacted.  That  if  it  shall  appear  to  the  court  that  the  bank- 
rupt has  in  all  things  conformed  to  his  duty  under  this  act,  and  that  he  js  entitled, 
under  the  provisions  thereof,  to  receive  a  discharge,  the  court  shall  grant  him  a  discharge 
from  all  his  debts  except  as  hereinafter  provided,  and  shall  give  him  a  certificate  thereof 
under  the  seal  of  the  court,   in  substance  as  follows: 

District  Court  of  the  United  States,  District  of  . 

;     Whereas ,   has  been  duly  adjudged  a  bankrupt  under  the   .-Vet  of  Congress 

establishing  a  uniform  system  of  bankruptcy  throughout  the  United  States,  and  appears 
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to  have  conformed  to  all  the  requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all  debts  and  claims  which 

by  said  act  are  made  provable  against  his  estate,  and  which  existed  on  the  day 

of  ,  on  which  day  the  petition  for. adjudication  was  filed  by  or   [or  against]  him 

excepting  such  debts,  if  any,  as  are  by  said  act  excepted  from  the  operation  of  a  discharge 
in  bankruptcy. 

Given  under  my  .hand  and  the  seal  of  the  court  at ,  in  the  said  district,  this  

day  of  ,  A.  D.  . 

[Seal.l  -,  Judge. 

§  33.  And  he  it  further  enacted.  That  no  debt  created  by  the  fraud  or  embezzlement 
of  the  bankrupt  or  by  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  under  this  act;  but  the  debt  may  be  proved,  and  the 
dividend  thereon  shall  be  a  payment  on  account  of  said  debt; 

And  no  discharge  granted  under  this  act  shall  release,  discharge,  or  affect  any  person 
liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as  partner,  joint-contractor, 
indorser,  surety,  or  otherwise. 

And  in  all  proceedings  in  bankruptcy  commenced  after  one  year  from  the  time  this  act 
shall  go  into  operation,  no  discharge  shall  be  granted  to  a  debtor  whose  assets  do  not 
pay  fifty  per  centum  of  the  claims  against  his  estate,  ("upon  which  he  is  liable  as  the 
principal  debtor."  So  amended.  Act  of  July  27,  1868,  ch.  258,  sec.  1),  unless  the  assent 
in  writing  of  a  majority  in  number  and  value  of  his  creditors  who  have  proved  their 
claims,  is  filed  in  the  case  at  or  before  the  time  of  application  for  discharge. 

(R.  S.,  sec.  5112  a  (22  June,  1874,  ch.  390,  sec.  9,  18  Stat.  180.)  —  That  in  cases  of 
compulsory  or  involuntary  bankruptcy,  the  provisions  of  said  act,  and  any  amendment 
thereof,  or  of  any  supplement  thereto,  requiring  the  payment  of  any  proportion  of  the 
debts  of  the  bankrupt,  or  the  assent  of  any  portion  of  his  creditors,  as  a  condition  of  his 
discharge  from  his  debts,  shall  not  apply;  but  he  may,  if  otherwise  entitled  thereto,  be 
discharged  by  the  court  in  the  same  manner  and  with  the  same  effect  as  if  he  had  paid 
such  per  centum  of  his  debts,  or  as  if  the  required  proportion  of  his  creditors  had 
assented  thereto.  And  in  cases  of  voluntary  bankruptcy,  no  discharge  shall  be  granted 
to  a  debtor  whose  assets  shall  not  be  equal  to  thirty  per  centum  of  the  claims  proved 
against  his  estate,  upon  which  he  shall  be  liable  as  principal  debtor  without  the  assent 
of  at  least  one-fourth  of  his  creditors  in  number,  and  one-third  in  value.  And  the  pro- 
vision in  section  five  thousand  one  hundred  and  twelve  ( thirty- three  of  said  act  of 
March  second,  eighteen  hundred  and  sixty-seven)  requiring  fifty  per  centum  of  such 
assets  is  hereby  repealed.)  '  , 

§  34.  And  b'3  it  further  enacted,  That  a  discharge  duly  granted  under  this  act  shall, 
with  the  exceptions  aforesaid,  release  the  bankrupt  from  all  debts,  claims,  liabilities,  and 
demands  which  were  or  might  have  been  proved  against  his  estate  in  bankruptcy,  and 
may  be  pleaded,  by  a  simple  averment  that  on  the  day  of  its  date  such  discharge  was 
granted  to  him,  setting  the  same  forth  m  tec  verba,  as  a  full  and  complete  bar  to  all 
suits  brought  on  any  such  debts,  claims,  liabilities,  or  demands,  and  the  certificate  shall 
be  conclusive  evidence  in  favor  of  such  bankrupt  of  the  fact  and  the  regularity  of  such 
discharge ; 

Always  provided.  That  any  creditor  or  creditors  of  said  bankrupt,  whose  debt  was 
proved  or  provable  against  the  estate  in  bankruptcy,  who  shall  see  fit  to  contest  the 
validity  of  said  discharge  on  the  ground  that  it  was  fraudulently  obtained,  may,  at  any 
time  within  two  years  after  the  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same. 

Said  application  shall  be  in  writing;  shall  specify  which,  in  particular,  of  the  several 
acts  mentioned  in  section  twenty-nine  it  is  intended  to  give  evidence  of  against  the  bank- 
rupt, setting  forth  the  grounds  of  avoidance,  and  no  evidence  shall  be  admitted  as  to  any 
other  of  the  said  acts;  but  said  application  shall'  be  subject  to  amendment  at  the  dis- 
cretion of  the  court.         '  * 

ITie  court  shall  cause  reasonable  notice  of  said  application  to  be  given  to  said  bankrupt, 
and  order  him  to  appear  and  answer  the  same,  within  such  time  as  to  the  court  shall 
seem  fit  and  proper. 

If,  upon  the  hearing  of  said  parties,  the  court  shall  find  that  the  fraudulent  acts,  or 
any  of  them,  set  forth  as  aforesaid  by  said  creditor  or  creditors  against  the  bankrupt, 
are  proved,  and  that  said  creditor  or  creditors  had  no  knowledge  of  the  .',ame  until  after 
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the  granting  of  said  discharge,  judgment  shall  be  given  in  favor  of  said  creditor  or 
creditors,  and  the  discharge  of  said  bankrupt  shall  be  set  aside  and  annulled.  But  if 
said  court  shall  And  that  said  fraudulent  acts,  and  all  of  them,  set  forth  as  aforesaid, 
are  not  proved,  or  that  they  were  known  to  said  creditor  or  creditors  before  the  granting^ 
of  said  discharge,  then  judgment  shall  be  rendered  in  favor  of  the  bankrupt,  and  the 
validity  of  his  discharge  shall'  not  be  affected  by  said  proceedings. 

PREFERENCES  AND  FRAUDULENT   CONVEYANCES   DECLARED   VOID. 

§  35.  And  he  it  further  enacted,  That  if  any  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  four  months  before  the  filing  of  the  petition  by  or  against  him, 
with  a,  view  to  give  a  preference  to  any  creditor  or  person  having  a.  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of  his  property  to  be  attached, 
sequestered,  or  seized  on  execution,  or  makes  any  payment,  pledge,  assignment,  transfer, 
or  conveyance  of  any  part  of  his  property,  either  directly  or  indirectly,  absolutely  or  con- 
ditionally—  the  person  receiving  such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment,  having  reasonable  cause  to  believe 
such  person  is  insolvent*  (and  that  such  attachment,  payment,  pledge,  assignment,  or 
conveyance,  is  made  in  fraud  of  the  provisions  of  this  act  —  the  same  shall  be  void,  and 
the  assignee  may  recover  the  property,  or  the  value  of  it,  from  the  person  so  receiving  it, 
or  so  to  be  benefited ) . 

And  if  any  person  being  insolvent,  or  in  contemplation  of  insolvency  or  bankruptcy, 
within  six  months  before  the  filing  of  the  petition  by  or  against  him,  makes  any  payment, 
sale,  assignment,  transfer,  conveyjince,  or  other  disposition  of  any  part  of  his  property 
to  any  person  who  tlien  has  reasonable  cause  to  believe  him  to  be  insolvent,  or  to  b& 
acting  in  contemplation  of  insolvency,  and  t  that  such  payment,  sale,  assignment,  transfer, 
or  other  conveyance  is  made  with  a  view  to  prevent  his  property  from  coming  to  hia 
assignee  in  bankruptcy,  or  to  prevent  the  same  from  being  distributed  under  this  act, 
or  to  defeat  the  object  of,  or  in  any  way  impair,  hinder,  impede,  or  delay  the  operation 
and  effect  of,  or  to  evade  any  of  the  provisions  of  this  act,  the  sale,  assignment,  transfer, 
or  conveyance  shall  be  void,  and  the  assignee  may  recover  the  property,  or  the  value 
thereof,  as  assets  of  the  bankrupt.  And  if  such  sale,  assignment,  transfer,  or  conveyance 
is  not  made  in  the  usual  and  ordinary  course  of  business  of  the  debtor,  the  fact  shall  be 
prima  faaie  evidence  of  fraud. 

Any  contract,  covenant,  or  security  made  or  given 'by  the  bankrupt  or  other  person 
with,  or  in  trust  for,  any  creditor,  for  securing  the  payment  of  any  money  as  a  considera- 
tion for,  or  with  intent  to  induce  the  creditor  to  forbear  opposing  the  application  for 
discharge  of  the  bankrupt,  shall  be  void; 

And  if  any  creditor,  shall  obtain  any  sum  of  money  or  other  goods,  chattels,  or  security 
from  any  person  as  an  inducement  for  forbearing  to  oppose,  or  consenting  to  such  applica- 
tion for  discharge,  every  creditor  so  offending  shall  forfeit  all  right  to  any  share  or 
dividend  in  the  estate  of  the  bankrupt,  and  shall  also  forfeit  double  the  value  or  amount 
/  of  such  money,  goods,  chattels,  or  security  so  obtained,  to  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate. 

(E.  S.,  sec.  5130  a  (22  June,  1874,  ch.  390,  sec.  10,  18  Stat.  180). —  That  in  cases  of 
involuntary  or  compulsoiy  bankruptcy,  the  period  of  four  months  mentioned  in  section 
five  thousand  one  hundred  and  twenty-eight  (thirty-five)  of  the  act  to  which  this  is  an 
amendment,  is  hereby  changed  to  two  months,  but  this  provision  shall  not  take  effect 
until  two  months  after  the  passage  of  this  act,  and  in  the  cases  aforesaid,  the  period 
of  six  months  mentioned  in  said  section  five  thousand  one  hundred  and  twenty-nine 
(thirty-five)  is  hereby  changed  to  three  months,  but  this  provision  shall  not  take  effect 
until  three  months  after  the  passage  of  this  act.) 


•  Amended  so  as  to  read  :  "  Knowing  that  such  attachment,  sequestration,  seizure,  payment, 
pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the  provisions  of  this  Title,  the  same  shall 
be  void,  and  the  assignee  may  recover  the  property,  or  the  value  of  it,  from  the  person  so 
receiving  it,  or  so  to  be  benefited.  And  nothing  in  said  section  five  thousand  one  hundred  and 
twenty-eight  (thirty-five)  shall  be  construed  to  invalidate  any  loan  of  actual  value,  or  the 
security  therefor,  made  in  good  faith,  -upon  a  security  taken  In  good  faith  on  the  occasion  of  the 
making  of  such  loan."^  Act  of  .Tune  22,  1874.     E.  S.  §  5128. 

t  (The  word  "  knowing  "  inserted  by  act  of  June  22,  1874,  ch.  390,  sec.  H.) 
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BANKRUPTCY  OF  PARTNERSHIPS  AND  OF  CORPORATIONS. 

§  36.  And  be  it  further  enacted,  That  where  two  or  more  persons  who  are  partners 
in  trade  shall  be  adjudged  bankrupt,  either  on  the  petition  of  such  partTiers,  or  any  one 
of  tnem,  or  on  the  petition  of  any  creditor  of  the  partners,  a  warrant  shall  issue  in  the 
manner  provided  by  this  act,  upon  which  all  the  joint  stock  and  property  of  the  copartner- 
ship, and  also  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting 
such  parts  thereof  as  are  hereinbefore  excepted; 

And  all  the  creditors  of  the  company,  and  the  separate  creditors  of  each  partner,  shall 
be  alloAved  to  prove  their  respective  debts; 

And  the  assignee  shall  be  chosen  .by  the  creditors  of  the  company,  and  shall  also  keep- 
separate  accounts  of  the  joint  stock  or  property  of  the  copartnership,  and  of  the  separate 
estate  of  each  member  thereof; 

And  after  deducting  out  of  the  whole  amount  received  by  such  assignee  the  whole  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated 
to  pay  the  creditors  of  the  copartnership,  and  the  net  proceeds  of  the  separate  estate  of 
each  partner  shall  be  appropriated  to  pay  his  separate  creditors; 

And  if  there  shall  be  a,ny  balance  of  the  separate  estate  of  any  partner,  after  the 
payment  of  his  separate  debts,  such  balance  shall  be  added  to  the  joint  stock  for  the 
payment  of  the  joint  creditors; 

And  if  there  shall  be  any  balance  of  the  joint  stock  after  payment  of  the  joint  debts, 
such  balance  shall  be  divided  and  appropriated  to  and  among  the  separate  estates  of  the 
several  partners,  according  to  their  respective  right  and  interest  therein,  and  as  it  would 
have  been  if  the  partnership  had  been  dissolved  without  any  bankruptcy; 

And  the  sum  so  appropriated  to  the  separate  estate  of  each  partner  shall  be  applied 
to  the  payment  of  his  separate  debts; 

And  the  certificate  of  discharge  shall  be  granted  or  refused  to  each  partner  as  the 
same  would  or  ought  to  be  if  the  proceedings  had  been  against  him  alone  under  this  act; 

And  in  all  other  respects  the .  proceedings  against  partners  shall  be  conducted  in  the 
like  manner  as  if  they  had  been  commenced  and  prosecuted  against  one  person  alone. 

If  such  copartners  reside  in  different  districts,  that  court  in  which  the  petition  is  first 
filed  shall  retain  exclusive  jurisdiction  over  the  case. 

§^  37.  And-  lie  it  further  enacted,  That  the  provisions  of  this  act  shall  apply  to  all 
moneyed,  business,  Or  commercial  corporations  and  joint-stock  companies,  and  that  upon 
the  petition  of  any  officer  of  any  such  corporation  or  company  duly  authorized  by  a,  vote 
of  a  majority  of  the  corporators  present,  at  any  legal  meeting  called  for  the  purpose,, 
or  upon  the  petition  of  any  creditor  or  creditors  of  such  corporation  or  company,  made 
and  presented  in  the  manner  hereinafter  provided  in  respect  to  debtors,  the  like  proceed- 
ings shall  be  had  and  taken  as  are  hereinafter  provided  in  the  case  of  debtors ; 

And  all  the  provisions  of  this  Act  which  apply  to  the  debtor,  or  set  forth  his  duties 
in  regard  to  furnishing  schedules  and  inventories,  executing  papers,  submitting  to  exam- 
inations, disclosing,  making  over,  secreting,  concealing,  conveying,  assigning,  or  paying 
away  his  money  or  property,  shall  in  like  manner,  and  with  like  force,  effect,  and  penalties, 
apply  to  each  and  every  officer  of  such  corporation  or  company  in  relation  to  the  same 
matters  concerning  the  .corporation  or  company,  and  the  money  and  property  thereof. 

All  payments,  conveyances,  and  assignments  declared  fraudulent  and  void  by  this  Act, 
when  made  by  a  debtor,  shall  in  like  manner,  and  to  the  like  extent,  and  with  like  reme- 
dies, be  fraudulent  and  void  when  made  by  a  corporation  or  company.  No  allowance  or 
discharge  shall  be  granted  to  any  corporation  or  joint-stock  company,  or  to  any  person, 
or  officer,  or  member  thereof; 

Provided,  That  whenever  any  corporation  by  proceedings  under  this  Act  shall  be  de- 
clared bankrupt,  all  its  property  and  assets  shall  be  distributed  to  the  creditors  of  such 
corporation  in  the  manner  provided  in  this  Act  in  respect  to  natural  persons. 

OF  DATES  AND  DEPOSITIONS. 

§  38.  And  be  it  further  enacted,  That  the  filing  of  a  petition  for  adjudication  in  bank- 
ruptcy, either  by  a  debtor  in  his  own  behalf,  or  by  any  creditor  against  a  debtor,  upon 
which  an  order  may  be  issued  by  the  court,  or  by  a  register,  in  the  manner  provided  in 
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section  four,  shall  be  deemed  and  taken  to  be  the  commencement  of  proceedings  in  bank- 
ruptcy under  this  act; 

The  proceedings  in  all  cases  of  bankruptcy  shall  be  deemed  matters  of  record,  but  the 
same  shall  not  be  reguirpd  to  be  recorded  at  large,  but  shall  be  carefully  filed,,  kept,  and 
numbered  in  the  office  of  the.filerk  of  the  court,  and  a  docket  only,  or  short  memorandum 
thereof,  kep^  in  books  to  be  provided  for  that  purpose,  which  shall  be  open  to  public 
inspection. 

Copies  of  such-records,  duly  (;^rtified  under  the  seal  of  the  court,  shall  in  all  cases  be 
prima  facie  evidence  of  the  facts  therein  stated. 

Kvidepce  of  examination  in  any  at  the  proceedings  under  this  Act  may  be  taken 
before  the  court,  or  a  register  in  bankruptcy,  viva  voce  or  in  writing,  before  a  commis- 
sioner of  the  Oi^jcjuit  Court,  or  by  affidavit,  or  on  commission,  and  the  court  may  direct 
a  reference  to  a  register  in  b9.nkruptcy,  or  other  suitable  person,  to  take  and  certify  such 
examination,  anj  may  compel  the  attendance  of  witnesses,  the  j  production  of  books  and 
.  papers,  and  the  giving  of  testimony,  in  the  same  manner  as  ^jn  suits  in  equity  in  the 
Circuit  Court.      , 

INVOLUNTARY  BANKRUPTCY. 

§  39.  And  be  it  further  enacted,  That  any  person  residing  and  owing  debts  as  aforesaid, 
who,  after  the,  passage  of  thig.^ct. 

Shall  depart  from  the  State,  district,  or  territory  of  which  he  is  an  inhabitant,  with 
intent  to  defraud  his  cr,e(3^tprs; 

Or,  being  absent,  shall,  with  ^uch  intent,  remain  absent; 

Or  shall  conceal  himself  to  avoid  the  service  of  legal  process  in  any  action  for  tli 
recovei-y  of  a  debt  or  demand  provable  under  this  iict; 

Or  shajl  conceal  or  remove  any  of  his  property  to  avoid  its  being  attached,  taken,  <;  . 
sequestered  on  legal  process. 

Or  shall  make  any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his  estate,  property 
rights,  or  credits,  either  within  the  United  States  or  elsewhere,  Y'ith  intent  to  delay 
defraud,  or  hinder  his  creditors; 

Or  who  has  been  arrested  and  held  in  custody  under  or  by  virtue  of  mesne  process  oj 
execution  issued  out  of  any  court  of  any.  State,  district  or  Territory  within  which  suci. 
debtor  resides  or  has  prbperty,  founded  upon  a  demand  in  its  nature  provable  against  a 
bankrupt's  estate  under  this  Act,  and  for  a  sum  exceeding  one  hundred  dollars,  and  such 
process  is  remaining  in  force  and  not  discharged  by  payment,  or  in  any  other  manner 
■provided  by  the  law  of  such  State,  district,  or  Territory  applicable  thereto,  for  a  period 
of  seven  days;  , 

Or  has  been  actually  imprisoned  for  more  than*  (seven)  days  in  a  civil  action,  founded 
on  contract,  for  the  sum  of  one  hundred  dollars  or  upwards. 

Or  who,  being  bankrupt  or  insolvent,  or  in  contemplation  of  bankruptcy  or  insolvency 
Sf'.'ia.ll  make  any  payment,  gift,  grant,  sale,  conveyance,!  (or  transfer  of  money,  or  other 
property,  estate,  rights,  or  credits,  or  give  any  warrant  to  confess  judgment,  or  procure 
or  suffer  his  property  to  be  taken  on  legal  process),  with  intent  to  give  a  preference  to 
one  or  more  of  his  creditors,  or  to  any  person  or  persons  who  are  or  may  be  liable  for 
him  as  indorsers,  bail,  sureties,  or  otherwise,  or  with  the  intent,  by  such  disposition  of 
lis  property,  to  defeat  or  ^elay  the  operation  of  this  Act; 

J  (Or  who,  being  a  banker,  merchant,  or  trader,  has  stopped  or  suspended  and  not 
resumed  payment  of  his  commercial  paper,  within  a  period  of  fourteen  days)  ; 

Shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  and,  subject  to  the  conditions 
hereinafter  prescribed,  shall  be  adjudged  a  bankrupt,  on  the  petition  of  one  or  more  of 
his  creditors,*   (the  aggregate  of  whose  debts  provable  under  this  Act  amount  to  at  least 


♦(Amended  to  "  twenty."     E.  S.,  sec  5021 ;  Act  of  June  22,  1874.) 

t  Amended  so  as  to  read,  "  Or  transfer  of  money  or  other  property,  estate  rights,  or  credits,  or 
confess  judgment,  or  give  any  warrant  to  confess  judgment,  or  procure  liis  property  to, be  taken 
on  legal  process." 

t  Words  in  parentheses  amended  so  as  to  read,  "  or  who,  being  a  bank,  banker,  broker,  merchant, 
trader,  (j)  manufacturer,  or  miner,  has  fraudulently  stopped  payment,  or  who,  being  a  bank, 
baul£er,  broker,  merchant,  trader,  manufacturer,  or  miner,  has  stopped,  or  suspended  and  not 
resumed  payment,  within  a  period  of  forty  days  of  his  commercial  paper,  (made  or  passed  in  the 
course  of  his  business  as  sucli),  or  who,  being  a  banlc  or  banker,  shall  fail  for  forty  days, , to  pay 
ai>y  depositor  upon  demand  of  payment  lawfully  made.     R.  S.,  sec.  5021,    Act  of  June  22,  1874.) 

^  Words  In  parentheses  amended  so  as  to  road,  "  who  shall  constitute  one-fourth  thereof,  at 
'Mvst. -in  number,  and'the  aggregate  of  whose  debts  (1)  provable  under  this  act  amounts  to  at 
ifnst  one-third  of  the  debts  so  provable.     R.  S.  sec.  B021,  Act  of  June  22,  1874. 
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two  hundred  and  fifty  dollars,  provided  such  petition  is  brought  within  six  months  after 
the  act  of  bankruptcy  shall  have  been  committed.) 

*  And  if  such  person  shall  be  adjudged  a  bankrupt,  the  assignee  may  recover  back  the 
money  or  other  property  so  paid,  conveyed,  sold,  assigned,  or  transferred  contrary  to  this 
Act:  Provided,  the  person  receiving  such  payment  or  conveyance  had  reasonable  cause 
to  believe  that  a  fraud  on  this  Act  was  intended,  or  that  the  debtor  was  insolvent; 

And  such  creditor  shall  not  be  allowed  to  prove  his  debt  in  bankruptcy. 

§  40.  And  be  it  further  enacted,  That  upon  the  filing  of  the  petition  authorized  by  the 
next  preceding  section,  if  it  shall  appear  that  sufficient  grounds  exist  therefor,  the  court 
shall  direct  the  entry  of  an  order  requiring  the  debtor  to  appear  and  show  cause,  at  a  court 
of  bankruptcy  to  be  holden  at  a  time  to  be  specified  in  the  order,  not  less  than  five  days 
from  the  service  thereof,  why  the  prayer  of  the  petition  should  not  be  granted; 

And  may  also,  by  its  injunction,  restrain  the  debtor,  and  any  other  person,  in  the 
meantime,  from  making  any  transfer  or  disposition  of  any  of  the  debtor's  property  not 
excepted  by  this  Act  from  the  operation  thereof,  and  from  any  interference  therewith ; 

And  if  it  shall  appear  that  there  is  probable  cause  for  believing  that  the  debtor  is  about 
to  leave  the  district,  or  to  remove  or  conceal  his  goods  and  chattels  or  his  evidence  of 
property,  or  make  any  fraudulent  conveyance,  or  disposition  thereof,  the  court  may  issue 
a  warrant  to  the  marshal  of  the  district,  commanding  him  to  arrest  the  alleged  bankrupt 
and  him  safely  keep,  unless  he  shall  give  bail  to  the  satisfaction  of  the  court  for  his 
appearance  from  time  to  time,  as  required  by  the  court,  until  the  decision  of  the  court 
upon  the  petition  or  the  further  order  of  the  court,  and  forthwith  to  take  possession 
provisionally  of  all  the  property  and  effects  of  the  debtor,  and  safely  keep  the  same  until 
the  further  order  of  the  court. 


*  In  the  Revised  Statutes,  section  5021,  the  following  was  inserted  before  and  instead  of  this 
paragraph  :  Provided,  also,  That  no  voluntary  assignment  by  a  debtor  or  debtors  of  all  his  or 
their  property,  heretofore  or  hereafter  made  in  good  faith  for  the  benefit  of  all  his  or  their 
creditors,  ratably  and  without  creating  any  preference,  and  valid,  according  to  the  law  of  the 
State  where  made,  shall  of  itself,  in  the  event  of  Ms  or  their  being  subsequently  adjudicated 
bankrupts  in  a  proceeding  of  involuntary  bankruptcy,  be  a  bar  to  the  discharge  of  such  debtor 
or  debtors.  And  the  provisions  of  this  section  sTiall  apply  to  all  cases  of  eoilipulsory  or  involun- 
tary bankruptcy  commenced  since  the  first  day  of  December,  eighteen  hundred  and  seventy-three, 
as. well  as  to  those  commenced  hereafter.  And  ip  all  cases  commenced  since  the  first  day  of 
December,  eighteen  hundred  and  seventy-three, ,  and  prior  to  the .  passage  ,  of  this  Act,  as  well 
as  those  commenced  hereafter,  the  court  shall,  if  such  allegation  as  to  the  number  or  amount  of 
petitioning  creditors  be  denied  by  the  debtor  by  a  statement  in  writing  to  that  effect,  require 
him  to  file  in  court  forthwith  a  full  list  of  his  creditors,  with  their  places  of  residence  and  the 
sums  due  them  respectively,  and  shall  ascertain,  upon  reasonable  notice  to  the  creditors,  whether 
one-fourth  in  number  and  one-third  in  amount  thereof,  as  aforesaid,  have  petitioned  that'ttie 
debtor  be  adjudged  a  bankrupt.  But  if  such  debtor  shall,  on  the  filing  of  the  petition,  admit 
in  writing  that  the  requisite  number  and  amount  of  creditors  have  petitioned,  the  court  {it  satis- 
fied that  the  admission  was  made  in  good  faith)',  shall  so  adjudge,  which  judgment  shall  be 
final,  and  the  matter  proceed  without  further  steps  on  that  subject..  And  if  it  shall  appear  that 
such  number  and  amount  havC'  not  so  petitioned,  the  court  shall  grant  reasonable  tin^e,  not 
exceeding  in  cases  heretofore  commenced,  twerity  days,  and  in  cases  hereafter  cotnmenced  ten 
days,  within  which  other  creditors  may  join  in  such  petition.  And  if,  at  the  expiration  of  such 
time  so  limited,  the  number  and  amount  shall  comply  with  the  requirements  of  this  section,  the 
matter  of  bankruptcy  may  proceed;  but  if,  at  the  expiration  of  such  limited  time,  such  number 
and  amount  shall  not  answer  the  requirements  df  this  section,  the  proceedings  shall  be  dismissed, 
and  in  cases  hereafter  commenced,  with  costs.  And  if  such  person  shall  be  adjudged  a  bankrupt, 
the  assignee  may  recover  back  the  money  (m)  or  property  so  paid,  conveyed,  sold,  assigned,  or 
transferred  contrary  to  this  act :  Provided,  That  the  person  receiving  such  payment  or  convey- 
ance had  reasonable  cause  to  believe  that  the  debtor  was  insolvent,  and  knew  that  a  fraud  on 
this  act  was  intended  ;  and  such  person,  if  a  creditor,  shall  not,  in  cases  of  actual  fraud  on  his 
part,  be  allowed  to  prove  for  more  than  a  moiety  of  his  debt ;  and  this  limitation  on  the  proof 
of  debts  shall,  apply  to  cases  of. voluntary  as  well  as  involuntary  bankruptcy.^  And  the  petition 
of  creditor^  under  this  section  may.  be  sufficiently  verged  by  the  oaths  of  the  first  five  signers 
thereof.  If  so  many  there  be.  .And,  if  any  of  said  first  five  signers  shall  not  reside  in  the  district 
in  which  such  petition  is  to  be  filed,  the  same  may  be  signed  and  verified  by  the. oath  or  oaths 
of  the  attorney  or  attorneys,  age.nt  or  agents,  of ,  such  signers.  And  in  computing  the  number  pf 
creditors,  as  aforesaid,  'who  .shall'  Join  in  such  petition,,  creditprs  whose  respective  deb.ts  do  npt 
exceed  two  hundred  and  fifty  dpllars  sh.all  not  be  reckoned.  But  if.  there  be  no  creditors  whose 
debts  exceed  said  sum  of  two  hundred  and  fifty  dollars,,  or  if.tlje  requisite  number  of  creditors 
holding  debts  exceeding  two  hundred  and  fifty  dollars  fait  to  "sign  the  petition,  'the '  creditors 
having  debts  of  a  less  amount  shall  be  reckoned  for  the  purpose  aforesaid.  So  amended  by  act 
of  July  26,  1876,  ch.  234,  sec.  1,  19  Stat.  102. 
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A  copy  of  the  petition  and  of  such  order  to  show  cause  shall  be  eferved  on  such  debtor 
by  delivering  the  same  to  him  personally,  or  leaving  the  sanie  at  his  last  or  usual  place 
of  abode; 

Or,  if  such  debtor  cannot  be  found,  or  his  place  of  residence  ascertained,  service  shall 
be  made  by  publicationj  in  such  manner  as  the  judge  may  direct. 

No  further  proceedings,  unless  the  debtor  appear  and  consent  thereto,  shall  be  had 
until  proof  shall  have  been  given,  to  the  satisfaction  of  the  court,  of  such  service  or 
publication; 

*  And  if  such  proof  be  not  given  on  the  return  day  of  such  order,  the  proceedings  shall 
be  adjourned  and  an  order  made  that  the  notice  be,  forthwith  so  served  or  published. 

§  41.  And  ie  it  further  enacted,  That,  on  such  return  day,  or  adjourned  day,  if  the 
notice  has  been  duly  served  or  published,  or  shall  be  waived  by  the  appearance  and  con- 
sent of  the  debtor,  the  court  shall  proceed  summarily  to  hear  the  allegations  of  the 
petitioner  and  debtor,  and  may  adjourn  the  proceedings  from  time  to  time,  on  good  cause 
shown,  and  shall,  if  tlie  debtor  on  the  same  day  so  demand  in  writing,  order  a  trial  by 
jury  at  the  first  term  of  the  court  at  which  a  jury  shall  be  in  attendance,  to  ascertain  the 
fact  of  such  alleg;ed  bankruptcy; 

t  (Or,  at  the  election  of  the  debtor,  the  court  may,  in  its  discretion,  award  a  venire 
facias  to  the  marshal  of  the  district  returnable  within  ten  days  before  him,  for  the  trial 
of  the  facts  set  forth  in  the  petition,  at  which  time  the  trial  shall  be  had,  unless  ad- 
joui-ned  for  cause.) 

And  if,  upon  such  hearing  or  trial,  the  debtor  proves  to  the  satisfaction  of  the  court  or 
of  the  jury,  as  the  case  may  be,  that  the  facts  set  fprth  in  the  petition  are  not  true,  or 
that  the  debtor  has  paid  and  satisfied  all  liens  upon  his  property,  in  case  the  existence  of 
such  liens  were  the  sole  ground  of  the  proceeding,  the  proceedings  shall  be  dismissed  and 
the  respondent  shall  recover  his  costs. 

§  48.  And  he  it  ffirther  enacted,  That  if  the  facts  set  forth  in  the  petition  are  found 
to  be  true,  or  if  default  be  made  by  the  debtor  to  appear  pursuant  to  the  order,  upon  due 
proof  of  service  thereof  being  made,  the  court  shall  adjudge  the  debtor  to  be  a  bankrupt, 
and,  as  such,  subject  to  the  provisions  of  this  act,  and  shall  forthwith  issue  a  warrant  to 
take  possession  of  the  estate  of  the  debtor. 

The  warrant  shall  be  directed,  and  the  property  of  the  debtor  shall  be  taken  thereon, 
and  shall  be  assigned  and  distributed  in  the  same  manner  and  with  similar  proceedings 
to  those  hereinbefore  (See  amendment.  Act  Juiie  22,  1874),  providing  for  the  taking 
possession,  assignment,  and  distribution  of  the  property  of  the  debtor  upon  his  own 
petition. 

The  order  of  adjudication  of  bankruptcy  shall  require  the  bankrupt  forthwith,  or 
within  such  number  of  days,  not  exceeding  five  after  the  date  of  the  order,  or  notice 
thereof  as  shall  by  the  order  be  prescribed,  to  make  and  deliver,  or  transmit  by  mail,  post- 
paid, to  the  messenger,  a  sehedulej  of  the  creditors  and  an  inventory  of  his  estate  in  the 
form,  and  verified  in  the  manner  required  of  a  petitioning'  debtor  by  section  thirteen. 

If  the  debtor  has  failed  to  appear  in  person,  or  by  attorney,  a  certified  copy  of  the 
adjudication  shall  be  forthwith  served  on  him  by  delivery  or  ptiblication  in  the  manner 
hereinbefore  provided  for  the  service  of  the  order  to  show  cause; 

And  if  the  bankrupt  is  absent  or  cannot  be  found,  such  schedule  and  inventory  shall  be 
prepared  by  the  messenger  and  the  assignee  from  the  best  information  they  can  obtain. 

If  the  petitioning  creditor  shall  not  appear  and  proceed  on  the  return  day,  or  ad- 
journed day,  the  court  may,  upon  the  petition  of  any  other  creditor  to  the  required 
amount,  proceed  to  adjudicate  on  such  petition,  without  requiring  a  new  service  or  pub- 
lication of  notice  to  the  debtor. 


•Amended  by  act  of  22  June,  1874,  ch.  300,  sec.  13,  ]8  Stat.  182,  to  read: 

"And  if,  on  return  day  of  the  order  to  show  cause  as  ato'resaid  the  court  shall  be  satlsfled 
that  the  requirement  of  section  flvu  thousand  and  twenty-one  (thirty-nine)  of  said  act,  as  to  the 
number  and  amount  of  petitioning  creditors,  has  been  complied  with,  or  if  within  the  time  pro- 
vided for  in  section  Ave  thousand  and  twenty-one  (thirty-nine)  of  this  act,  creditors  sufficient 
in  number  and  amount  shall  sign  such  petition  so  as  to  malce  a  total  of  one-fourth  in  number 
of  the  creditors,  and  one-third  in  the  amount  of  the  provable  debts  against  the  bankrupt,  as 
provided  in  said  section,  the  court  shall  so  adjudge,  which  .iudgment  shall  be  final ;  otherwise  it 
shall  dismiss  the  proceedings,  and,  in  cases  hereafter  commenced,  \,ith  costs." 

t  So  amended  by  act  of  22  June,  1874,  ch.  ,'590,  sec.  14,  18  Stat.  182. 

i  Words  "  and  valuation  "   added,  Act  of  June  22,   1874. 
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I  43.  And  be  it  further  enacted.  That  if,  at  the  first  meeting  of  creditors,  or  at  any 
meeting  of  creditors  to  be  specially  called  for  that  purpose,  and  of  which  previous  notice 
shall  have  been  given  for  such  length  of  time  and  in  such  manner  as  the  court  .may  dirfect; 
three-fourths  an  value  of  the  creditors  whose  claims  have  been  pr6Ved  shall  determihe  and 
resolve  that  it  ia  for  the  interest  of  the  general  body  of  the  creditors  that  the  estate  of  the 
bankrupt  should  be  wound  up  and  settled,  and  distribution  made  among  the  creditors  by 
trustees,  under  the  inspection  and  direction  of  a  committee  6f  the  creditors,  it  shall  be 
lawful  for  the  creditors  to  certify  and  report  such  resolution  to'  the  court,  and  to  nomi- 
nate one  or  more  trustees  to  take,  and  hold,  and  distribiite  the  estate,  under  the  direction 
of  such  committee.  i 

If  it.  shall  appear  to  the  court,  after  hearing  the  bankrupt  and  such  creditors  as  majj- 
desire  to  be  heard,  that  the  resolution  was  duly  passed  and  that  the  interests  of  the 
creditors  will  be  promoted  thereby,  it  shall  confirm  the  same';  '  ' 

And  upon  the  execution  and  .fij jng;  i  by  or  on  behalf  of  three-fourths  in  value  of  all  the 
creditors  whose  claims  have,  been  proved,  of  a  consent  that  the  estate  of  the  bankrupt  b0 
wound  up  and  settled  by  said  trustees,  acteording  to  the  terms  of  such  resolution,  the 
bankrupt,  or  his  assignee  in  bankruptcy,  if  appointed,  as  the  case  may  be,  shall,  unde.t 
the  direction  of  the  court,  and  under  bath,  convey,  transfer,  arid  deliver  all  the  property 
and  estate  of  the  bankrupt  to  the  said  trustee  or  trustees,  who  shall,  upon  such  con'r 
veyance  and  transfer,  have  and  hold  the  same  in  the  same  manner,  and  with  the  same 
pow^ers  and  rights,  in  all  respects,  as  the  bankrupt  would  have  had  Or  held  the  same  if 
no  proceedings  in  bankruptcy  had  Been  taken,  or  as  the  assignee  in  bankruptcy  would 
have  done  had  such  resolution^  not  been  passed ;  ■ 

And  such  consent  and  the  proceedings  thereund^  shall  be  as  binding  in  all  respects' oti 
any  creditor,  whose  debt  is  provable,' who  has  not  signed  thesataie,  as  if  he  had 'signed  \% 
and  on  any  creditor  whose  debt,  if  provable,  is  not  proved,  as  if  he  had  proved  it;  f 

And  the  court,  by  order,  shall  direct  all  acts-  and  things  needful  to  be  done  to  carry 
into  effect  such  resolutibn  of  the  creditors;  a,nd  the  said  trustees  shall  proceed  to  wind 
up  and  settle  the  estate  under  the  direction  and  inspection  of  such  committee  of  the 
creditors,  for  the  equal  benefit  of  all  such  creditors; 

And  the  winding  up  arid  settlement  of  any  estate  under  the  provisions  of  this  seotioh 
shall  be  deemed  to  be  proceedings  in  bankruptcy  under  this  Act;  atid  the  said  trusteed 
shall  have   all  the  rights  and  powers  of  assignees  in  bankruptcy.  ' 

The  court,  on  the  application  of  such  trustees,'  shall  have  power  to  summon  and  examine, 
on  oath  or  otherwise,  the  bankrupt  and  any  creditor,  and  any  person  indebted  to  the 
estate,  or  known  or  suspected  of  having  any  of  the  estate  in  his  possession,  or  any  other 
person  whose  examination  may  be  material  or  necessary  to  aid  the  trustees  in  the  ei 
ecution  of  their  trust,  and  to  compel  the  attendance  of  such'  persons  and  the  production 
of  books  and  papers,  in  the  same  manner  as  in  other  proceedings  in  bankruptcy  under 
this  act; 

And  the  bankrupt  shall  have  the  like  right  to  apply  for  and  obtain  a  discharge  a^ter 
the  passage  of  such  resolution  and  the  appointment  of  such  trustees  as  if  such  resolution 
had  nbt  been  passed,  and  as  if  all  the  proceedings  had  continued  in  the  manner  provide^ 
in  the  preceding  sections  of  this  Act. 

If  the  resolution  shall  not  be  duly  reported,  or  the  consent  of  the  creditors  shall  not.be 
duly  filed,  or  if,  upon  its '  filing,  the  court  shall  riot  think  fit  to  approve  thereof,  thp 
bankruptcy  shall  proceed  as  though  no  resolution  had  been  passed,  and  the  court  may- 
make  all  necessary  orders  for  resuming  the  proceedings;  ' 
And  the  period  of  time  which  shall  have  elapsed  between  the  date  of  the  resolution  and 
the  date  of  the  order  for  resuming  proceedings  shall  not  bo  reckoned  In  calculating 
periods  of  time  prescribed  by  this  Act. 

(R.  S.,  sec.  5103  a  (23  June,  1874,  ch.  390,  sec.  17,  18  Stat.  182). —  That  in  all  cases 
of  bankruptcy  now  pending,  or  to  be  hereafter  pending,  by  or  against  any  person,  whether 
an  adjudication  in  bankruptcy  shall  have  been  had  or  not,  the  creditors  of  such  allegesd 
bankrupt  may,  at  a  meeting  called  under  the  direction  of  the  court,  and  upon  not  less  tl^an 
ten  days'  notice  to  each  known  creditor,  of  the  time,  place,  and  purpose  of  such  meeting, 
such  notice  to  be  personal  or  otherwise,  as  the  court  may  direct,  resolve  that  a  com- 
position proposed  by  the  debtor  shall,  be  accepted  in  satisfaction  of  the  debts  due  to  them 
f  j-om  the  debtor.  '  And  such  resolution  shall,  to  be  operative,  have  been  passed  by  a 
majority  in  number  and  three-fourths  in  value  of  the  creditors  of  the  debtor  assembled 
at  such  meeting  either  in  person  or  by  proxy,  and  shall  be  confirmed  by  the  signatures 
thereto  of  the  debtor  and  two-thirds  in  number  and  one-half  in  value  of  all'  the  creditors 
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of  the  debtor.  And  in  calculating  a  majority  for  the  purpose  of  a  composition  under  this 
section,  creditors  whose  debts  amount  to  sums  not  exceeding  fifty  dollars  shall  be 
reckoned  in  the  majority  in  value,  but  not  in  the  majority  in  number;  and  the  value  of 
the  debts  of  secured  creditors  above  the  amount  of  such  security,  to  be  determined  by  the 
court,  shall,  as  nearly  as  circumstances  admit,  be  estimated  in  the  same  way.  And 
creditors  whose  debts  are  fully  secured  shall  not  be  entitled  to  vote  upon  or  assign  such 
resolution  without  first  relinquishing  such  security  for  the  benefit  of  the  estate. 

The  debtor,  unless  prevented  by  sickness  or  other  cause  satisfactory  to  such  meeitiSg, 
shall  be  present  at  the  same,  and  shall  answer  ally  inquiries  made  of  him;  and  he,  or^ 
if  he  is  so  prevented  from  being  at  such  meeting,  some  one  in  his  behalf,  shall  produce 
to  the  meeting  a,  statement  showing  the  whole  value  of  his  assets  and  debts,  and  the 
names  and  addresses  of  the  creditors  to  whom  such  debts  respectively  are  due. 

Such  resolution,  together  with  the  statement  of  the  debtor  as  to  his  assets  and  debts, 
shall  be  presented  to  the  court;  and  the  court  shall,  upon  notice  to  all  the  creditors  of 
the  debtor  of  not  ,less  than  five  days,  and  upon  hearing,  inquire  whether  such  resolution 
teas  been  passed  in  the  manner  directed  by  this  section;  and  if  satisfied  that  it  has  been 
80  passed,  it  shall,  subject  to  the  provisions  hereinafter  contained,  and  upon  being 
satisfied  that  the  same  is  for  the  best  interest  of  all  concerned,  cause  such  resolution  to 
be  recorded  and  statement  of  assets  and  debts  to  be  filed ;  and  until  such  record  and  filing 
shall  have  taken  place,  such  resolution  shall  be  of  no  validity.  And  any  creditor  of  the 
debtor  may  inspect  such  record  and  statement  at  all  reasonable  times. 

The  creditors  may,  by  a  resolution  passed  in  the  matter  and  under  the  circumstances 
aforesaid,  add  to  or  vary  the  provisions  of,  any  composition  previously  accepted  by  them, 
without  prejudice  to  ajiy  person' taking  interest  under  such  provisions  who  do  not  assent 
to  such  addition  or  variation.  And  any  such  additional  resolution  shall  be  presented  to 
the  court  in  the  same  manner  and  proceeded  with  in  the  same  way  and  with  the  same 
consequences  as  the  resolution  by  which  the:  composition  was  accepted  in  the  first  in- 
stance. The  provisions  of  a  composition  accepted  by  such  resolution  in  pursuance  of  this 
section  shall  be  binding  on  all  tlie  creditors  whose  names  and  addresses  and  the  amounts 
of  the  debts  due  to  whom  are  shown  in  the  statement  of  the  -debtor  produced  at  the  meet- 
.ing  at  which  the  resolution  shall  have  been  passed,  but  shall  not  affect  or  prejudice  the 
rights  of  any  other  creditors. 

Where  a  debt  arises  on  a  bill  of  exchange  or  promissory  note,  if  the  debtor  shall  be 
ignorant  of  the  holder  of  any  such  bill  of  exchange  or  promissory  note  he  shall  be  re- 
quired to  state  the  amount  of  such  bill  or  note,  the  date  on  which  it  falls  due,  the  name 
of  the  acceptor  and  of  the  person  to  whom  it  is  payable,  and  any  other  particulars  within 
his  knowledge  respecting  the  same;  and  the  insertion  of  such  particulars  shall  be  deemed 
a  sufiicient  description  by  the  debtor  in  respect  to  such  debt. 

Any  mistake  made  inadvertently  by  a  debtor  in  the  statement  of  his  debts  may  be  cor- 
rected upon  reasonable  notice  and  with  the  consent  of  a  general  meeting  of  his  creditors. 

Every  such  composition  shall,  subject  to  priorities  declared  in  said  act,  provide  for  a 
pro  rata  payment  or  satisfaction  in  money,  to  the  creditors  of  such  debtor  in  proportion 
to  the  amount  of  their  unsecured  debts,  or  their  debts  in  respect  to  which  any  such 
security  shall  have  been  duly  surrendered  and  given  up. 

The  provisions  of  any  composition  made  in  pursuance  of  this  section  may  be  enforced 
by  the  court,  on  motion  made  in  a  summary  manner  by  any-  person  interested,  and  on 
reasonable  notice;  and  any  disobedience,  of  the  order  of  the  court  made  on  such  motion 
shall  be  deemed, to  be  a  contempt  of  court.  Rules  and  regulations  of  court  may  be  made 
in  relation  to  proceedings  of  composition  herein  provided  for  in  the  same  manner  and  to 
the  same  extent  as  now  provided  by  law  in  relation  to  proceedings  in  bankruptcy. 

If  it  shall  at  any  time  appear  to  the  court,  on  notice,  satisfactory  evidence,  and  hearing, 
that  a  composition  under  this  section  cannot,  in  consequence  of  legal  difficulties,  or  for 
any  sufficient  cause,  proceed  without  injustice  or  undue  delay  to  the  creditors  or  to  the 
debtor,  the  court  may  refuse  to  accept  and  confirm  such  composition,  or  may  set  the  same 
aside;  and,  in  either  case,  the  debtor  shall  be  proceeded  with  as  a  bankrupt  in  conformity 
with  the  provisions  of  law,  and  proceedings  may  be  had  accordingly;  and  the  time  during 
which  such  composition  shall  have  been  in  force  shall  not,  in  such  case  be  computed  in 
calculating  periods  of  time  prescribed  by  said  act. ) 

PENALTIES  AGAINST  BANKRUPTS. 

§  44.    And  6e  it  fitrther  enacted,  That  from  and  after  the  passage  of  this  act,  if  any 
debtor  or  bankrupt  shall,  after  the  commencement  of  proceedings  in  bankruptcy,^- 
Secrete  or  conceal  any  property  belonging  to  his  estate; 
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Or  part  with,  conceal,  or  destroy,  alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  fillsified,  any  book,  de'ed,  document,  or  writing  relating 
thereto,  or  remove,  or  cause  to  be  removed,  the  same,  or  any  part  thereof,  out  of  the  dis- 
trict, or  otherwise  dispose  of  any  part  thereof,  with  intent  to  prevent  it  from  coming  inta 
the  possession  of  the  assignee  in  bankruptcy,  or  to  hinder,  impede,  or  delay  either  of 
them  in  recovering  or  receiving  the  same; 

Or  make  any  payment,  gift,  sale,  assignment,  transfer,  or  conveyance  of  any  property, 
belonging  to  his  estate  with  the  like  intent; 
'  Or  spend  any  part  thereof  in  gaming; 

Or  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  conceal  from  his  assignee, 
or  omit  from  his  schedule,  any  property  or  effects  whatsoever; 

Or  if,  in  case  of  any  person  having,  to  his  knowledge  or  belief,  proved  a  false  or 
fictitious  debt  against  his  estate,  he  shall  fail  to  disclose  the  same  to  his  assignees  within. 
one  month  after  coming  to  the  knowledge  or  belief  thereof; 

Or  shall  attempt  to  account  for  any  of  his  property  by  fictitious  losses  or  expeni^e^s; 

'  Or  shall,  within  three  months  before  the  commencement  of  proceedings  in  bankruptcy, 

under  the  false  color  and  pretense  of  carrying  on  business  and  dealing  in  the  ordinary 

course  of  trade,  obtain  on  credit  from  any  person  any  goods  or  chattels  with  intent  to 

defraud ; 

Or  shall  with  intent  to  defraud -his  creditors,  within  three  months  next  before  the  com- 
mencement-of  proceedings  m  bankruptcy,  pawn,  pledge,  or  dispose  of,  otherwise  than  by 
bona  fide  transactions  in  the  ordinary  way  of  his  trade,  any  of  hie  goods  or  chattels  which 
have  been  obtained  on  credit  and  remain  unpaid  for ; 

He  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof  in  any  court 
of  the  United  States,  shall  be  punished  by  imprisonment,  with  or  without  hard  labor,  for 
a  term  not  exceeding  three  years. 

§  45.  And  be  it  further  enacted.  That  if  any  judge,  register,  clerk,  marshal,  messenger, 
assignee,  or  any  other  officer  of  the  several  courts  of  bankruptcy  shall,  for  anything  done 
or  pretended  to  be  done  under  this  Act,  or  under  color  of  doing  anything  thereunder, 
wilfully  demand  or  take,  or  appoint  or  allow  any  person  whatever  to  take  for  him  or  on 
his  account,  or  for  or  on  account  of  any  other  person,  or  in  trust  for  him  or  for  any 
other  person,  any  fee,  emolument,  gratuity,  sum  of  money,  or  anything  of  value  whatever, 
other  than  is  allowed  by  this  act,  or  which  shall  be  allowed  under  the  authority  thereof, 
such  person,  when  convicted  thereof,  shall  forfeit  and  pay  the  sum  of  not  less  than  three 
hundred  dollars,  and  not  exceeding  five  hundred  dollars,  and  be  imprisoned  not  exceeding 
three  years. 

§  46.  And  be  it  further  enacted,  That  if  any  person  shall  forge  the  signature  of  a 
judge,  register,  or  other  officer  of  the  court,  or  knowingly  concur  in  using  any  such 
forged  or  counterfeit  signature  or  seal  for  the  purpose  of  authenticating  any  proceeding 
or  document, 

Or  shall  tender  in  evidence  any  such  proceeding  or  document  with  a  false  or  counter- 
feit signature  of  any  such  judge,  register,'  or  other  officer,  or  a  false  or  counterfeit  seal 
of  the  court,  subscribed  or  attached  thereto,  knowing  such  signature  or  seal  to  be  false 
or  counterfeit,  any  such  person  Shall  be  guilty  of  felony,  and  upon  conviction  thereof  shall 
be  liable  to  a  fine  of  not  less  than  five  hundred  dollars,  and  not  more  than  five  thousand 
dollars,  and  to  be  imprisoned  not  exceeding  five  years,  at  the  discretion  of  the  court. 

FEES  AND  COSTS.     . 

I  47.  And  be  it  further  enacted,  That  in  each  case  there  shall  be  allowed  and  paid,  in 
addition  to  the  fees  of  the  clerk  of  the  court  as  now  established  by  law,  or  as  may  be 
established  by  general  order,  under  the  provisions  of  this  Act,  for  fees  in  bankruptcy,  the 
following  fees,  which  shall  be  applied  to  the  payment  for  the  services  of  the  registers: 

l"or  issuing  every  warrant,  two  dollars. 

For  each  day  in  which  a  meeting  is  held,  three  dollars. 

For  leaoh  order  for  a  dividend,  three  dollars. 

For  every  order  substituting  an  arrangement  by  trust  deed  for  bankruptcy,  two  dollars. 

For  every  bond  with  sureties,  two  dollars. 

For  every  application  for  any  meeting  in  any  matter  under  this  Act,  one  dollar. 
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(  For  every  day's  service  while  actually  employed  under  a  special  order  of  the  court,  a 
sum  not  exceeding  five  dollars,  to  be  allowed,  bythe  court.  i 

^  For  taking  depositions,  the  fees  now  allowed  by  law. 
,   For  every  discharge  where  there  is  no  opposition,  two  dollars.  , 

I  Such  fees  shall,  have  priority  of  payment  over  all  other  claims  out  of  the  estate,  and 
before  a  warrant , issues,  the  petitioner  shall  deposit  with  the  senior  register  of  the  court, 
or  with  the  clerk,  to  be  delivered  to  the  register,  fifty  dollars  as  security  for  the  payment 
thereof;  and  if  there  are  not  sufficient  assets  for  the  payment  of  the  fees,  the  person  upon 
whose  petition  the  warrant  is  issued  shall  pay  the  same,  and  the  court  may  issue  an 
execution  against  hjm  to  compel  payment  to  the  register. 

Before  any  dividend  is  ordered  the  assignee  shall  pay  out  of  the  estate  to  the,  mes- 
senger the  following  fees,  and  no  more: 

First. —  For  service  of  warrant,  two  dollars.     , 

Second. —  For  all  necessary  travel,  at  the  rate  of  five  cents  a  mile,  each  way.  ■ 

7!hira. —  For  each  written  note  to  creditor  nanied  in  the  schedule,  ten  cents. 
"  Fourth. —  For  custody  of  property,  publication  oif  notices,  and  other  services,  his  actual 
knd  necessary  expenses  upon  returning  the  same  in  specific  items,  and  making  oath  that 
they  had  been  actually  incurred  and  paid,  by  him,  and  are  just  and  reasonable,  the  same 
to  be  taxed  or  adjusted  by  the  court,  and  the  oath  of  the  messenger  shall  not  be  con- 
clusive as  to  the  necessity'  of  said  expenses. 

\  For  cause  shown,  and  upon  hearing  thereon,  such  further  allowance  may  be  made  as 
the  court,  in  its  discretion,  may  determine. 

The  enumeration  of  the  foregoing  fees  shall  not  prevent  'the  judges,  who  shall  frame 
general  rules  and  orders  in  accordance  with  the  provisions  i  of  section  ten,  from  pre- 
scribing a  tariff  of  fees  for  all  other  services  of  the  officers  of  courts  of  bankruptcy,  or 
from  reducing  the  fees  prescribed  in  this  section  in  classes  of  cases  to  be  named  in  their 
rules  and  orders. 

JR.  S.,  sec.  5137  o  (22  June,  1874,  cji.  390,  sec.  18,  18  Stat.  184). —  That  from  and 
after  the  passage  of  this, act,  the  fees,  commissions,  charges,  and  allowances,  excepting 
.actual  and  necessary  disbiju-sements,  of,  apd  to,  be  made  by  the  officers,  agents,  marshals, 
messengers,  assignees,  and  registers  in  cases  of  bankruptcy,  shall  be  reduced  to  one-half 
<>f  the  fees,  commissions,  charges,  and  allowances  heretofore  provided  for  or  made  in  like 
cases:  i'rovided,  _Tha,t  the  preceding  provision  shall  be  and  remain  in  force  until  the 
justices  of  the  Supreme  Court  of  the  ;United  States  shall  make  and  promulgate. new  Tules 
and  regulations  in  respect  to  the  matters  aforesaid,  under  the  powers  conferred  upon  them 
by  :  sections  four  thoilsand  nine  hundred  and  ninety  { ten )  and  five  thousand  one  hun- 
dred and  twenty-seVen  (forty-seven)  of  said  act,  and  no  longer,  which  duties  they  shall 
perform  as  soon  as  may  Ij)e. 

.  §  5127  b  (22  June,  1874,  ch.  390,  sec.  19,  18  Stat.  184). —  That  it  shall  be  the  duty  of 
the  marshal  of  each  district,  in  the  month  of  July  of  each  year,  to  report  to  th&-clerk  of 
the  district  court  of  such  district,  in  a  tabular  form,  to  be  prescribed  by  the  justices  of 
the  Supreme  Court  of  the  United  States,  as  well  as  such  other  or  further  information  as 
jnay  be  required, by  said  justices. 

,  First,  the  number  of  cases  in  bankruptcy,  in  which  the  warrant  prescribed  in  section 
jflve  thousand  and  nineteen  (eleven)  of  Said  act  has  come  to  his  hands  during  the  year 
fending  June  thirtieth,  preceding; 

Secondly,  how  many'  such  warrants  were  returnedj  with  the  fees,  costs,  expenses,  and 
emoluments  thereof,  respectively  and  separately; 

Thirdly,  the  total  amount  of  all  other  fees,  costs,  expenses,  and  emoluments,  respectively 
and  separately,  earned  or  received  by  him  during  such  year,  from  or  in  respect  of  any 
matter  in  bankruptcy; 

/Fourthly,  a  summarized  statement  of  such  fees,  costs,  and  emoluments,  exclusive  of 
actual  disbursements  in  bankruptcy,  received  or  earned  for  such  year; 

Fifthly,  a  summarized  statement  of  all  actual  disbursements  in  such  cases  for  such  year. 

And  in  like  manner  every  register  shall,  in  the  same  month,  and  for  the  same  year, 
make  a  report  to  such  clerk;  of 

First,  the  number  of  voluntary  cases  in  bankruptcy  coming  before  him  during  Said  year; 

Secondly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of  the  bankrupt; 

Thirdly,  the  amount  and  rate  per  centum  of  all  dividends  declared; 

Fourthly^  the  disposition  of  all  such  cases; 
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Fifthly,  the  number  of  compulsory  cases  in  bankruptcy  coming  before  him,  in  the  same 
■way; 

Sixthly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of  such  bankrupts; 

Seventhly,  the  disposition  of  all  such  cases ; 

Eighthly,  the  amounts  and  rate  per  centum  of.  all  dividends  declared  in  such  csvses; 

Ninthly,  the  total  amount  of  fees,  charges,  costs,  and  emoluments  of  evefy  sort,  re- 
ceived or  earned  by  such  register  during  said  year,  in  each  class  of  cases  above  stated. 

And  in  like  manner  every  assignee  shall,  during  said  month  make  like  return  to  such 
clerk;   of, 

First,  the  number  of  voluntary  and  compulsory  cases,  respectively  and  separately,  in 
his  charge  during  said  year; 

Secondly,  the  amount  of  assets  and  liabilities  therein,  respectively  and  separately; 

Thirdly,  the  total  receipts  and  disbursements  therein,  respectively  and  separately; 

Fourthly,  the  amount  of  dividends  paid  or  declared,  and  the  rate  per  centum  thereof, 
in  each  class  respectively  and  separately; 

J'ifthly,  the  total  amount  of  all  his  fees,  charges  and  emoluments  of  every  kind  therein, 
earned  or  received. 

Sixthly,  the  total  amount  of  expenses  incurred  by  him  for  legal  proceedings  and 
counsel  fees; 

Seventhly,  the  disposition  of  the  cases  respectively; 

Eighthly,  a  summarized  statement  of  both  classes  as  aforesaid; 

And  in  like  manner,  the  clerk  of  saici  court,  in  the  month  of  August  in  each  year,  shall 
make  up  a  statement  for  such  year,  ending  June  thirtieth,  of. 

First,  all  classes  in  bankruptcy  pending  at  the  beginning  of  the  said  year; 

Secondly,  all  of  such  cases  disposed  of; 

Thirdly,  all  divide^^ds  declared  therein; 

Fourthly,  the  number  of  reports  made  from  each  assignee  therein; 

Fifthly,  the  disposition   of  all  such  cases; 

Sixthly,  the  number  of  assignees'  accounts  filed  and  settled; 

Seventhly,  whether  any  marshal,  register,  or  assignee  has  failed  to  make  and  file  with 
such  clerk  the  reports  by  this  act  required,  and  if  any  have  failed  to  make  such  report, 
their  respective  names  and  residences. 

And  such  clerk  shall  report  in  respect  of  all  cases  begun  during  said  year. 

And  he  shall  make  a  classified  statement,  in  tabular  form,  of  all  his  fees,  charges,  costs, 
and  emoluments,  respectively,  earned  or  accrued  during  said  year,  giving  each  head  under 
which  the  same  accrued,  and  also  the  sum  of  all  moneys  paid  into  and  disbursed  out  of 
court  in  bankruptcy,  and  the  balance  in  hand  or  on  deposit. 

And  all  the  statements  and  reports  herein  required  shall  be  under  oath,  and  signed  by 
the  persons  respectively  making  the  same. 

And  said  clerk  shall  in  said  month  of  August,  transmit  every  such  statement  and  report 
so  filed  with  him,  together  with  his  own  statement  and  report  as  aforesaid,  to  the  attorney- 
general  of  the  United  States. 

Any  person  who  shall  violate  the  provisions  of  this  section  shall  on  motion  made,  under 
the  direction  of  the  attorney-general,  be  by  the  district  court  dismissed  from  his  office, 
and  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  punished  by 
a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  not  exceeding  one  year. ) 

OF  MEANING  OF  TERMS  AND  COMPUTATION  OF  TIME. 

§  48.  And  be  it  further  macted,  That  the  word  "assignee"  and  the  word  "creditor" 
shall  include  the  plural  also;  and  the  word  "messenger"  shall  include  his  assistant  or 
assistants,  except  in  the  provision  for  the  fees  of  that  oflicer.  The  word  "  marshal "  shall 
include  the  marshal's  deputies ;  the  word  "  person  "  shall  also  include  "  corporation ;  " 
and  the  word  "  oath  "  shall  include  ''  affirmation." 

And  in  all  cases  in  which  any  particular  number  of  days  is  prescribed  by  this  Act,  or 
shall  be  mentioned  in  any  rule  or  order  of  court,  or  general  order  which  shall  at  any 
time  be  made  under  this  Act,  for  the  doing  of  any  act,  or  for  any  other  purpose,  the  same 
shall  be  reckoned,  in  the  absence  of  any  expression  to  the  contrary,  exclusive  of  the  first 
and  inclusive  of  the  last  day.  unless  the  last  day  shall  fall  on  a  Sunday,  Christmas  day, 
or  on  any  day  appointed  by  the  President  of  the  United  States  as  a  day  of  public  fast  or 
thanksgiving,  or  on  the  Fourth  of  July,  in  which  case  the  time  shall  be  reckoned  ex- 
clusive of  that  day  also. 
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§  49.  And  be  it  fwrther  enacted,  That  all  the  jurisdiction,  power,  and  authotity 'con- 
ferred iipon  and  vested  in  the  District  Court  of  the  United  States  by  this  act  in  cases  in 
haiikriiptey  are  hereby  conferred  upon  and  vested  in  the  Supreme  Court  of  the  District 
of  Columbia., 

And  in  and  upon  the  Supreme  Courts  of  the  several  Territories  of  the  Unitefl' States, 
when  the  bankrupt  resides,  in  the  said  District  of  Columbia  or  in  either  of  the  said 
Territories. 

And  in  those  judicial  districts  which  are  not  within  any  orgfl,nized  circuit  of  the 
United  State's,  the  power  and  jurisdiction  of  a  Circuit  Court  in  bankruptcy  may  be 
exercised  by  the  district  judge. 

§  50.  And  he  it  fwrther  enacted,  That  this  act  shall  commence  and  take  effect,  as  to 
the  appointment  of  the  officers  created  hereby  and  the  promulgation  of  rules  and  general 
orders,  from  and  after  the  date  of  its  approval:  Provided,  That  no  petition  or  other 
proceeding  under  this  act  shall  be  filed,  received,  or  commenced  before  the  first  day  of 
June,  Anno  Domini  eighteen  hundred  and  sixty-seven. 


III.    THE  BANKRUPTCY  ACT  OF  1841. 

An  Act  to  establish  a  vmAferm  System  of  Bankruptcy  throughout  the  United  States, 

(Passed  August  19th,  1841,  repealed  March  3rd,  1843.) 

Section  1.  Be  is  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  Amjerica  in  Congress  assembled.  That  there  be,  and  hereby  is,  established 
throughout  the  United  States  a  uniform  system  o"f  bankruptcy,  as  follows:  All  persons 
whatsoever,  residing  in  any  State,  District  or  Territory  of  the  United  States,  owing  debts 
which  shall  not  have  been  created  in  consequence  of  a  defalcation  as  a  public  officer;  or 
as  executor,  administrator,  guardian  or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity,  who  shall,  by  petition,  setting  forth  to  the  best  of  his  knowledge  and  belief  a 
list  of  his  or  their  creditors,  their  respective  places  of  residence,  and  the  amount  due  to 
each,  together  with  an  accurate  inventory  of  his  or  their  property,  rights  and  credits,  of 
every  name,  kind  and  description,  and  the  location  and  situation  of  each  and  every  parcel 
and  portion  thereof,  verified  by  oath,  or,  if  conscientiously  scrupulous  of  taking  an  oath, 
by  solemn  affirmation,  apply  to  the  proper  court,  as  hereinafter  mentioned,  for  the  benefit 
of  this  act,  and  -therein  declare  themselves  to  be  unable  to  meet  their  debts  and  engage- 
ments, shall  be  deemed  bankrupts  within  the  purview  of  this  act,  and  may  be  so  declared 
accordingly  by  a  decree  of  such  court.  AH  persons,  being  merchants,  or  using  the  trade 
of  merchandise,  all  retailers  of  merchandise,  and  all  bankers,  factors,  brokers,  under- 
writers or  marine  insurers,  owing  debts  to  the  amount  of  not  less  than  two  thousand 
dollars,  shall  be  liable  to  become  bankrupts  within  the  true  intent  and  meaning  of  this 
act,  and  may,  upon  the  petition  of  one  or  more  of  their  creditors,  to  whom  they  owe  debts 
amounting  in  the  whole  to  not  less  than  five  hundred  dollars,  to  the  appropi-iate  court, 
be  so  declared  accordingly,  in  the  following  cases,  to  wit:  whenever  such  person,  being  a 
merchant,  or  actually  using  the  trade  of  merchandise,  or  being  a  retailer  of  merchandise, 
or  being  a  banker,  factor,  broker,  underwriter,  or  marine  insurer,  shall  depart  from  the 
State,  District  or  Territory,  of  which  he  is  an  inhabitant,  with  intent  to  defraud  his 
creditors;  or  shall  conceal  himself  to  avoid  being  arrested,  or  shall  willingly  and  fraudu- 
lently procure  himself  to  be  arrested,  or  his  goods  and  chattels,  lands  or  tenements,'  to  be 
attached,  distrained,  sequestered,  or  taken  in  execution;  or  shall  remove  his  goods, 
chattels  and  effects,  or  conceal  them  to  prevent  their  being  levied  upon  or  taken  in 
execution,  or  by  other  process;  or  make  any  fraudulent  conveyance,  assignment;  sale,  gift 
or  other  transfer  of  his  lands,  tenements,  goods  or  chattels,  credits  or  evidence  of  debt: 
Provided,  however.  That  any  person  so  declared  a  bankrupt,  at  the  instance  of  a  creditor, 
may,  at  his  election,  by  petition  to  such  court  within  ten  days  after  its  decree,  be  en- 
titled to  a  trial  by  jury  before  such  court,  to  ascertain  the  fact  of  such  bankruptcy ;  or 
if  such  person  shall  reside  at  a  great  distance  from  the  place  of  holding  such  court,,  the 
said  judge,  in  his  discretion,  may  direct  such  trial  by  jury  to  be  had  in  the  county  of 
such  person's  residence;  in  such  manner  and  under  such  directions  as  the  court  may  pre- 
scribe and  give;  and  all  such  decrees  passed  by  such  court,  and  not  so  re-ex:amined,  shall 
be  deemed  final  and  conclusive  as  to  the  subject-matter  thereof. 

Sec.  2.  And  be  it  further  enacted,  that  all  future  payments,  securities,  conveyances,  or 
transfers  of  property,  or  agreement  made  or  given  by  any  bankrupt  in- contemplation  of 
bankruptcy,  to  any  person  or  persons  whatever,  not  creditor,  indorser,  surety,  or  other 
person,  any  preference  or  priority  over  the  general  creditors  of  such  bankrupts;  and  all 
other  payments,  securities,  conveyances,  or  transfers  of  property,  or  agreements  made  or 
given  by  such  bankrupt  in  contemplation  of  bankruptcy,  to  any  person  or  persons  what- 
ever, not  being  a  bona-fide  creditor  or  purchaser,  for  a  valuable  consideration,  without 
notice,  shall  be  deemed  utterly  void,  and  a  fraud  upon  this  act;  and  the  assignee  under 
the  bankruptcy  shall  be  entitled  to  claim,  sue  for,  recover,  and  receive,  the  same  as  part 
of  the  assets  of  the  bankruptcy;  and  the  person  making  such  unlawful  preferences  and, 
payments  shall  receive  no  discharge  under  the  provisions  of  this  act:  Provided,  That 
all  dealings  and  transactions  by  and  with  any  bankrupt,  bona-fide  made  and  entered  into 
more  tian  two  months  before  the  petition  filed  against  him  or  by  him,  shall  not  be  invali- 
dated or  affected  by  this  act:      Provided,  That  the  other  party  to  any  such  dealings  or 
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transactions  had  no  notice  of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the  bank- 
rupt to  take  the  benefit  of  this  act.  And  in  case  it  shall  be  made  to  appear  to  the  court, 
in  the  course  of  the  proceedings  in  bankruptcy,  that  the  bankrupt,  his  application  being 
voluntary,  lias,  subsequent  to  the  first  day  of  January  last,  or  at  any  other  time,  in  con- 
templation of  the ,  passage  of  a  bankrupt  law,  by  a,ssignments.  or,,  othej-wise,  given  or 
secured  any  preference  to  one  creditor  oVerf  another,  he,  shall  no*  receive  a  discharge 
unless  the  same  be  assented  to  by  a  majority  in  interest 'of  those  of  his  creditors  who  have 
not  befcn  so  preferred:  And  provided  also.  That  nothing  in  this  act  Contained  shairbe 
construed  to  annul,  destroy  or  impair,  any  lawful  rights  of  married  women,  or  minors,  or 
any  liens,  mortgages,  or  other  securities,  on  property,  real  or  personal,  vphich  may  be 
valid  by  .the  laws  of  the  States  respeetiyely,  and  which  are  not  inconsistent  with  the 
provisions  of  the  second  and  fifth  sections  of  this  act. 

Sec.  3.  And  be  it  further  enacted.  That  a,U  the  property,  and  rights  of  property,  of 
every  name  and  nature,  and  whether  real,  personal  or  mixed,  of  every  bankrupt,  except  as 
is  hereinafter  provided,  who  shall,  by.' a  decree  of  the  proper  court,  be  declared  to  be  a 
bankrupt  within,  this  act, ;  shall,,  by  mere  operation  of  law,  ipso .  facto,,  from  the  time  of 
such  decree,  be  deemed  to  be  divested  out  of  such  bankrupt,  without  any  other  act,  assign- 
ment or  other  conveyance  whatsoever;  and  the  same  sjiall  be  vested,  by  force  of. the, same 
decree,  in  such  assignee  as  from  time  to  time  shall  be  appointed  by  the  proper  court  for 
this  purpose,  which  .power  pf  appointment  and  reinoval  such  court  may  exercise  at  its 
discretion,  toties  quoties;  and,  the,  assignee  sp,  appointed  shall  be  vested  with  all  the  rights., 
titles,  powers  and  authorities  to  sell,  manage  and  dispose  of  the  same,  and  to  sue  for  and 
defend  the  same,  subject  to  the  orders  and  directions  of  such  court,  as  fully,  to  all  intents 
and  purposes,  as  if  the  same  were  vested  in  or  might  be  exercised  by  such  bankrupt 
before  or  at  the  time  of  his  bankruptcy  declared  as  aforesaid;  and  all  suits,  in  law  or  in 
equity  then  pending,  in  which  such  bankrupt  is  a  party,  may  be  prosecuted  and  defended 
by  such  assignee  to  its.  final  conclusion,  in  the  same  way  and  with  the  same  effect  as 
they  might  have  beeii  by,  such  bankrupt;  and  no,  suit  commencedby  or,against  any. assignee 
shall  be.  abated  by  his  death  or  remoyal  from,oflice,  but  the  same  may  be  prosecuted  or 
defended  by  his  successor  in  tlie  same  oflftce:  Provided,  however.  That  there  shall  be 
excepted  from  the  operation  of  the  provisions  of  this  section  the  necessary  household 
and,  kitchen  furniture,  and  such  cither  articles  and  necessaries  of  such  bankrupt  as  the 
said  assignee  shall  designate  and  set  apart,  having  reference  in  the  amount  to  the  family, 
condition  and  circumstances  of  the  bankrupt,  but  altogetber  not  to  exceed  in  value,  in 
any  case,  the  sum  of  three  hundred  dollars;  and,  also,  the  wearing  apparel  of  such  bank- 
rupt, and  that  of  his  wife  and  children;  and  the  determination  of  the  assignee  in  the 
matter  shall,  on  exception  taken,  be  subject  to  the  final  decision  of  said  court. 

Sec.  4.  And  be  it  further  enacted.  That  every  bankrupt  who  shall  bona-flde  surrender 
all  his  property,  and  rights  of  property,  with  the  exception  before  mentioned,  for  the 
benefit  of  his  creditors,  and  shall  fully  comply  with  and  obey'  all  the  orders  and  directions 
which  may  from  tilne  to  time  be  passed  by  the  proper  court,  and  shall  otherwise  con- 
form to  all  the  requisitions  of  this  act,  shall  (unless  a  majority  in  number  and  value 
of  his  creditors  who  have  proved  their  debts  shall  file  their  written  dissent  thereto)  be 
entitled  to  a  full  discharge  from  all  his  debts,  to  be  decreed  and  allowed  by  the  court 
which  has  declared  him  a  bankrupt,  arid  a  certificate  thereof  granted  him  by  sUch  court 
accordingly,  upon  his  petition  filed  for  such  purpose;  such  discharge  and  certificate  not, 
however,  to  be  granted  until  after  seventy  days'  notice  in  some  public  newspaper,  desig- 
nated by  such  court,  to  all  creditors  who  have  proved  their  debts,  and  other  persons  in 
interest,  to  appear  at  a  particular  time  and  place,  to  show  cause  why  such  discharge 
and  certificate  shall  not  be  granted;  at  which  time  and  place  any  such  creditors,  or 
other  persons  in  interest,  may  appear  and  contest  the  right  of  the  bankrupt  thereto: 
Provided,  That  in  all  cases  where  the  residence  of  the  creditor  is  known,  a  service  on 
him  personally,  or  by  letter  addressed  to  him  at  his  known  usual  place  of  residence, 
shall  be  prescribed  by  the  court,  as  in  their  discretion  shall  seem  proper,  having  regard 
to  the  distance  at  which  the  creditor  resides  from  such  court.  And  if  any  such  bank- 
rupt shall  be  guilty  of  any  fraud  or  wilful  concealment  of  his  property  or  rights  of 
property;  or  shall  have  preferred  any  of  his  creditors  contrary  to  the  provisions  of  this 
act,  or  shall  wilfully  omit  or  refuse  to  comply  with  any  orders  or  dii'cctiona  of  such 
court,  or  to  conform  to  any  other  requisites  of  this  act,  or  shall,  in  the  proceedings  under 
this  act,  admit  a  false  or  fictitious  debt  against  his  estate,  he  shall  not  be  entitled  to  any 
such  discharge  or  certificate;   nor  shall  any  person,  being  a  merchant,   banker,  factor. 
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underwriter,  broker,  or  marine  insurer,  be  entitled  to  any  such  discharge  or  certiiicate,( 
who  shall  biecome 'bankrupt,  and  who  shall  not  have  kept  proper  books. of  a;ccount,  afteii 
the  passing  of  this  act;  nor  any  person  who,  after  the  passing  of  this  act,  shall  apply*; 
trust  funds  to  his  own,  use:  '  Provided,  That  no  discharge  of  any  bankrupt  under  thj^ 
act  shall  release  or  discharge  any  person  who  may  be  liable  for  the  same  debt  as  a  part^. 
ner,  joint  contractor,  indorser,  surety,  or  otherwise,  for  or  with  the  bankrupt.  And  supli 
bankrupt  shall  at  all  times  be  subject  to  examination,  orally,  or  upon  written  interroga-' 
tories,  in  and  before  such  court,  or  any  commission  appointed  by  the  court  therefor,  onr 
oath,  or,  if  conscientiously  scrupulous  of  taking  an  oath,  upon  his  solemn  affirmation,; 
in  all  matters  relating  to  such  bankruptcy,  and  his  acts  and  doings,  and  his  property; 
and  rights  of  property,  wlflch,  in  the  judgment  of  such  court,  are  necessary  and  proper 
for  the  purposes  of  justice;  and  if,  in  any  such  examination,  he  shall  wilfully  and  cor- 
ruptly answer,  or  swear,  or  affirm,  falsely,  he  shall  be  deemed  guilty  of  perjury,  and  shall 
be  punishable  therefor  in  like  manner  as  the  crime  of  perjury  is  now  pvinishable  by  the 
laws  of  th?  United  States;  and  such  discharge  and  certificate,  ivlien  duly  granted,  shall' 
in  all  courts  of  justice  be  deerried  a  full  and  complete  discharge  of  all  debts,  contract* 
and' other  engagements  of  such  bankrupt  which  are  provable,  uncjer  this  act,  and  shall 
be  and  may  be  pleaded  as  a  full  and  complete  bar  to  all  suits  brought  in  any  court  of 
judicature  whatever,  and  the  same  shall  be  conclusive  evidence  of  itself  in  favor  of  such 
bankrupt,  unless  the  same  shall  be  impeached  for  some  fraud  or  wilful  concealment  by 
liim  of  his  property  or  rights  of  property,  as  aforesaid,  contrary  to  the  provisions  of 
this  act,  on  prior  reasonable  notice  specifying  in  writing  such  fraud  or  concealment;' 
and  if,  in  any  case  of  bankruptcy,  a  majority  in  number  and  value  of  the  creditors 
who  shall  have  proved  their  debts  at  the  time  of  hearing  of  the  petition  of  the  bankrupt' 
for  a  discharge,  as  hereinbefore  provided,  shall  at  such  hearing  file  their  written  dissent 
to  the  allowance  of  a  discharge  and  certificate  to  such  bankrupt,  or  if,  upon  such  hearing,' 
a  discharge  shall  not  be  decreed  to  him,  the  bankrupt  may  demand  a  trial  by  jury  uponl 
a  proper  issue  to  be  directed  by  the  court,  at  such  time  arid  place  and  in  such  manner'^ 
as  the  court  may  order;  or  he  may  appeal  from  that  decision  at  any  time  within  tea 
days  thereafter  to  the  circuit  court  next  to  be  held  for  the  same  district,  by  aiinply  enter-^ 
ing  in  the  district  court,  or  with  the  clerk  thereof,  upon  record,  his  prayer  for  an  appeaU' 
The  appeal  shall  be  tried  at  the  first  term  of  the  circuit  court  after  it  be  taken,  unless/ 
for  sufficient  reason,  a  continuance  be  granted;  and  if  may  be  heard  and  determined  by 
said  court  summarily,  or  by  a  jury,  at  the  option  of  the  bankrupt ;  and  the  creditors 
may  appear  and  object  against  a  decree  of  discharge  and  the  allowance  of  the  certificate/ 
as  hereinbefore  provided.  And  if,  upon  a  full  hearing  of  the  parties,  it  shall  appear  to' 
the  satisfaction  of  the  court,  or  the  jury  shall  find,  that  the  bankrupt  has  made  a  full 
disclosure  and  surrender  of  all  his  estjile,  as  by  this  act  required,  and  has  in  all  thingsr 
conformed  to  the  directions  thereof,  the  court  shall  make  a  decreie  of  discharge,  and 
grant  a  certificate,  as  provided  in  this  act. 

Sec.  5.  And  be  it  .further  enacted.  That  all  creditors  coming  and  proving  their  debts 
under  such  bankruptcy,  in  the  manner  hereinafter  prescribed,  the  same  being  bona  fide 
debts,  shall  be  entitled  to  share  in  the  bankrupt's  property  and  effects,  pro  rata,  with- 
out any  priority  or  preference  whatsoever,  except  only  for  debts  due  by  such  bankrupte 
to  the  United  States,  and  for  all  debts  due  by  him  to  persons  who,  by  the  laws  of  thd 
United  States,  have  a  preference,  in  consequence  of  having  paid  monies  as  his  sureties,' 
which  shall  be  first  paid  out  of  the  assets;  and  any  person  who  shall  have  performed) 
any  labor  as  an  operative  in  the  service  of  any  bankrupt  shall  be  entitled  to  receive^ 
the  full  amount  of  the  wages  due  to  him  for  such  labor,  not  exceeding  twenty-five  dollars: 
Provided;  That  such  labor  shall  have  been  performed  within  six  months  next  before  Jhe 
bankruptcy  of  his  employer;  and  all  creditors  whose  debts  are  not  due  and  payable 
until  a  future  day,  all  annuitants,  holders  of  bottomry  and  respondentia  bonds,  holders 
of  policies  of  insurances,  sureties,  indorsers,  bail,  or  other  persons,  having  uncertain 
or  contingent  demands  against  such  bankrupt,  shall  be  permitted  to  come  in  and  prove 
such  debts  or  claims  under  this  act,  and  shall  have  a  right,  when  their. debts  and  claims' 
become  absolute,  to  have  the  same  allowed  them;  and  such  annuities  and  holders  of  debts> 
payable  in  future  may  have  the  present  value  thereof  ascertained,  under  the  direction 
of  such  court,  and  allowed  them  accordingly,  as  debts  in  presenti;  and  no  creditor  or  other 
person  coming  in  and  prdving  his  debt  or  other  claim  shall  be  allowed  to  maintain  any 
suit  at  law  or  in  equity  therefor,  but  shall  be  deemed  thereby  to  have  waived  all  right' 
of  action  and  suit  against  such  bankrupt;  and  all  proceedings  already  commenced,  and' 
all  unsatisfied  judgments  already  obtained  thereon,  shall  be  deemed  to  be  surrendered: 
thereby;   and  in  all  cases  where  there  are  mutual  debts  or  mutual  credits  between  the 


1548  Bankeuptcy  Act  of  1841, 

parties,  the  balance  only  shall  be  deeme'd  the  true  debt  or  claim  between  them,  and  the 
Msidue  shall  be  deemed  adjusted  by  the  set-off;  all  such  proof  oi  debts  shall  be  made 
before  the  court  decreeing  the  bankruptcy,  or  fiefore  some  commissioner  appointed  by 
the  court  for  that  purpose ;  Jiut  such  court  shall  have  full  power  to  disallow  and  set 
aside  any  debt,  upon  proof  that  such  debt  is  founded  in  fraud,  imposition,  illegality,  or 
mistake ;  and  corporations  to  whom  any  debts  are  due  may  make  proof  thereof  by^  their 
president,  cashier,  treasurer,  or  other  officer,  who  may  be  specially  appointed  for  that 
purpose;  and  in  appointing  commissioners  to  receive  proof  of  debts,  and  perform  other 
duties  under  the  provisions  of  this  act,  the  said  court  shall  appoint  such  persons  as  have 
their  residence  in  the  county  in  which  such  bankrupt  lives. 

Sec.  6.  And  be  it  further  enacted.  That  the  district  court  in  every  district  shall  have 
jurisdiction  in  all  matters  and  proceedings  in  bankruptcy  arising  under  this  act,  and 
any  other  act  which  may  hereafter  be  passed  upon  the  subject  of  bankruptcy;  the  said 
jurisdiction  to  be  exercised  summarily,  in  the  nature  of  summary  proceedings'  In  equity; 
and  for  this  purpose  the  said  district  court  shall  be  deemed  always  open.  And  the 
district  judge  may  adjourn  any  point  or  question  arising  in  any  case  in  bankruptcy  into 
the  circuit  court  for  the  district,  in  his  discretion,  to  be  there  heard  and  determined; 
and  for  this  purpose  the  circuit  court  of  such  district  shall  also  be  deemed  always  open. 
And  the  jurisdiction  hereby  conferred  on  the  district  court  shall  extend  to  all  cases  and 
'  controversies  in  bankruptcy  arising  between  the  bankrupt  and  any  creditor  or  creditors 
who  shall  claim  any  debt  or  demand  under  the  bankruptcy;  to  all  cases  and  controversies 
between  such  creditor  or  creditors  and  the  assignee  of  the  estate,  whether  In  office  or 
removed;  to  all  cases  and  controversies  between  such  assignee  and  the  bankrupt,  and  to 
all  actSj  matters  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy,  until  the 
final  distribution  and  settlement  of  the  estate  of  the  bankrupt,  and  the  close  of  the 
proceedings  in  bankruptcy,  i  And  the  said  courts  shall  have  full  authority  and  juris- 
diction to  compel  obedience  to  all  orders  and  decrees  passed  by  them  in  bankruptcy;  by 
process  of  contempt  and  other  remedial  process,  to  the  same  extent  the  circuit  courts 
may  now  do  in  any  suit  pending  therein  in  equity.  And  it  shall  be  the  duty  of  the 
district  court  in  each  district,  from  time  to  time, to  prescribe  suitable  rules  and  regula- 
tions, and  forms  of  proceedings,  in  all  matters  of  bankruptcy;  which  rules,  regulations 
and  forms,  shall  be  subject  to  be  altered,  added  to,  revised,  or  annulled,  by  the  circuit 
court  of  the  same  district,  and  other  rules  and  regulations  and  forms  substituted  there- 
for; and  in  all  such  rules,  regulations  and  forms  it  shall  be  the  duty  of  the  said  courts 
to  make  them  as  simple  and  brief  as  practicable,  to  the  end  to  avoid  all  unnecessary 
expenses,  and  to  facilitate  the  use  thereof  by  the  public  at  large.  And  the  said  courts 
shall,  from  time  to  time,  prescribe  a  tariff  or  table  of  fees  and  charges  to  be  taxed  by 
the  officers  of  the  court  or  other  persons  for  services  under  this  act,  or  any  other  on  the 
subject  of  bankruptcy ;  which  fees  shall  be  as  low  as  practicable,  with  reference  to  the 
nature  and  character  of  such  services. 

Sec.  7.  And  be  it  further  enacted.  That  all  petitions  by  any  bankrupt  for  the  benefit 
of  this  act,  and  all  petitions  by  a,  creditor  against  any  bankrupt  under  this  act,  and  all 
proceedings  in  the  case  to  the  close  thereof,  shall  be  had  in  the  district  court  within  and 
for  the  district  in  which  the  person  supposed  to  be  a  bankrupt  shall  reside,  or  have 
his  place  of  business,  at  the  time  when  such  petition  is  filed,  except  where  otherwise 
provided  in  this  act.  And  upon  every  such  petition,  notice  thereof  shall  be  published 
in  one  or  more  public  newspapers  printed  in  such  district,  to  be  designated  by  such 
court,  at  least  twenty  days  before  the  hearing  thereof;  arid  all  persons  interested  may 
api^ear  at  the  time  and  place  where  such  hearing  is  thus  to  be  had,  and  show  cause,  if 
any  they  have,  why  the  prayer  of  the  said  petitioner  should  not  be  granted;  all  evidence 
by  witnesses  to  be  used  in  all  hearings  before  such  court  shall  be  under  oath,  or  solemn 
affirmation,  when  the  party  is  conscientiously  scrupulous  of  taking  an  oath,  and  may 
be  oral  or  by  deposition,  taken  before  such  court,  or  before  any  commissioner  appointed 
by  the  court,  or  before  any  disinterested  State  judge  of  the  State  in  which  the 
deposition  is  taken ;  and  all  proof  of  debts  or  other  claims,  by  creditors  enti- 
tled to  prove  the  same  under  this  act  shall  be  under  oath  or  solemn  affirma- 
tions, as  aforesaid,  before  such  court  or  commissioner  appointed  thereby,  or  before 
some  disinterested  State  judge  of  the  State  where  the  creditors  live,  in  such  form  as  may 
be  prescribed  by  the  rules  and  regulations  hereinbefore  authorized  to  be  made  and  estab- 
lished by  the  courts  having  jurisdiction  in  bankruptcy.  But  all  such  proofs  of  debts 
and  other  claims  shall  be  open  to  contestation  in  the  proper  court  having  jurisdiction 
over  the  proceedings  in  the  particular  case  in  bankruptcy;   and  as  well  the  assignee  as 
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the  creditor  shall  have  a  right  to  a  trial  by  jury  upon  an  issue  to  be  directed  by  sWch 
court,  to  ascertain  the  validity  and  amount  of  such  debts  or  other  claims ;  and  the  result 
therein,  unless  a  new  trial  shall  be  granted,  if  in  favor  of  the  claims,  shall  be  evidence 
of  the  validity  and  amount  of  such  debts  or  other  claims.  And  if  any  person  or  persons 
shall  falsely  and  corruptly  answer,  swear  or  affirm,  in  any  hearing  or ,  on  trial  of  any 
matter,  or  in  any  proceeding  in  such  court  in  bankruptcy,  or  before  any  commissioner,, 
he  and  they  shall  be  deemed  guilty  of  perjury,  and  punishable  therefor  in  the  manner  and 
to  the  extent  provided  by  law  for  other  cases. 

Sec.  8.  And  be  it  further  enacted,  That  the  circuit  court  within  and  for  the  district 
where  the  decree  of  bankruptcy  is  passed  shall  have  concurrent  jurisdiction  with  the 
district  court  of  the  same  district  of  all  suits  at  law  and' in  equity  which  may  and  shall 
be  brought  by  any  assignee  of  the  bankrupt  against  any  person  or  persoiis  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee,  touching  any  property  or 
rights  of  property  of  said  bankrupt  transferable  to,  or  vested  in,  such  assignee ;  and  no 
suit  at  law  or  in  equity  shall,  in  any  case,  be  maintainable  by  or  against  such  assignee 
or  by  or  against  any  person  or  persons  claiming  an  adverse  interest  touching  the  prop- 
erty and  rights  of  property  aforesaid,  in  any  court  whatsoever  unless  the  same  shall  be 
brought  within  two  years  after  the  declaration  and  decree  of  bankruptcy,  or  after  the 
cause  of  suit  shall  first  have  accrued. 

Sec.  9.  And  be  it  further  enacted.  That  all  sales,  transfers  and  other  conveyances  of 
the  assignee  of  the  bankrupt's^  property  and  rights  of  property  shall  be  made  at  such 
times  and  in  such  manner  as  shall  be  ordered  and  appointed  by  tlie  court  in  bankruptcy ; 
and  all  assets  received  by  the  assignee  in  money  shall,  within  sixty  days  afterwards,  be 
paid  into  the  court,  subject  to  its  order  respecting  its  futi-.re  safe-keeping  and  disposition^ 
and  the  court  may  require  of  such  assignee  a  bond,  with  at  least  two  sureties,  in  such 
sum  as  it  may  deem  proper,  conditioned  for  the  due  and  faithful  discharge  of  all  hia 
duties,  and  his  coinplianee  with  the  orders  and  directions  of  the  court;  which  bond  shall 
be  taken  in  the  name  of  the  United  States,  and  shall,  if  there  be  any  breach  thereof,  be 
sued  and  suable,  under  the  order  of  such  court,  for  the  benefit  of  the  creditors  and  other 
persons  in  interest. 

Sec.  10.  And  be  it  further  enacted.  That  in  order  to  insure  a  speedy  settlement  and 
close  of  the  proceedings  in  each  case  in  bankruptcy,  it  shall  be  the  duty  of  the  court  to 
order  and  direct  a  collection  of  the  assets  and  a  reduction  of  the  saine  to  money,  and  a 
distribution  thereof  at  as  early  periods  as  practicable,  consistently  with  a  due  regard  to 
the  interests  of  the  creditors;  and  a  dividend  and -dislribiition  of,  such  assets  as  shall 
be  collected  and  reduced  to  money,  or  so  much  thereof  as  can  be  safely  disposed  of, 
consistently  with  the  rights  and  interests  of  third  persons  having  adverse  claims  thereto, 
shall  be  made  among  the  creditors  who  have  proved  their  debts,  as  often  as  once  in  six 
months  from  the  time  of  the  decree  declaring  the  bankruptcy;  no.tice  of  such  dividends 
aiid  distribution  to  be  given  in  some  newspaper  or  newspapers  in  the  district,  designated 
by  the  court,  ten  days  at  least  before  the  order  therefor  is  passed;  and  the  pendency 
of  any  suit  at  law  or  in  equity,  by  or  against  such  third  persons,  shall  not  postpone  such 
division  and  distribution,  except  so  far  as  the  assets  may  be  necessary  to  satisfy  the  same; 
and  in  all  the  proceedings  in  bankruptcy  in  each  case  shall,  if  practicable,  be  finally 
adjusted,  settled  and  brought  tp  a  close  by  the  court,  within  two  years  after  the  decree 
declaring  the  bankruptcy.  And  where  any  creditor  shall  not  have  proved  his  debt  until 
a  dividend  or  distribution  shall  .have  been  made  and  declared,  he  shall  be  entitled  to 
be  paid  the  same  amount,  pro  rata,  out  of  the  remaining  dividends  or  distributions  there- 
after made,  as  the  other  creditors  have  already  received,  before  the  latter  shall  be  entitled 
to  any  portion  thereof. 

Sec.  11.  And  be  it  further  enacted,  that  the  assignee  shall  have  full  authority,  by  or 
under  the  order  and  direction  of  the  proper  court  in  bankruptcy,  to  redeem  and  discharge 
any  mortgage  or  other  pledge,  or  deposit,  or  lien;  upon  any  property,  real  or  personal, 
whether  payable  in  present  or  at  a  future  day,  and  to  tender  a  due  performance  of  the 
conditions  thereof.  And  such  assignee  shall  also  have  autbority,  by  and  under  the  order 
-and  direction  of  the  proper  court  in  bankruptcy,  to  compound  any  debts  or  other  claims, 
or  securities  due  or  belonging  to  the  estate  of  the  bankrupt;  but  no  such  order  or  direction 
shall  he  made  until  notice  of  the  application  is  given  in  some  public  newspaper  in-  tlie 
district,  to  be  designated  by  the  court,  ten  days  at  least  before  the  hearing,  so  that  all 
creditors  and  other  persons  in  interest  may  appear  and  show  cause,  if  any  they  have,  at 
the  hearing,  why  the  order  or  direction  should  not  be  passed. 
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Sbo".  12.  And  be  it  further  enacted,  That  if  any  person  who  shall  have  been  discharged 
under  this  act,  shall  afterward  become  bankrupt,  he  shall  not  again  be  entitled  to  a  dis- 
charge under  this  act,  unless  his  estate  shall  produce  (after  all  charges)  eufiScient  to  pay 
every  creditor  seventyAfive  per  cent,  on  the  amount  of  the  debt  which  shall  have  been 
allowed'  to  each  creditor. 

Sec.  13.  And  be  it  further  enacted,  That  :the  proceedings  iii  all  cases  in  bankruptcy 
shall  be  deemed  matters  of  record ;  but  the  same  shall  not  be  required  to  be  recorded  at 
large,  but  shall  be  carefully  filed,  kept  and  numbered  in  the  office  of  the  said  court,  and 
a  docket  only,  or  short  memorandum  thereof,  with  the  numbers,  kept  in  a  book  by  the 
clerk  of  the  court;  and  the  clerk  of  the  court,  for  affixing  his  name  and  the  seal  of  the 
court  to  any  form,  or  certifying, a  copy  thereof,  when  required  thereto,  shall  be  entitled 
to  receive,  as  compensation,  the  sum  of  twenty-five  cents,  and  no  more.  And  no  officer 
■of  the  court,  or  commissioner,  shall  be  allowed  by'  the  Court  more  than  one  dollar  for 
taking  the  proof  of  any  debt  or  other  claim  of  any  creditor  or  other  person  against  the 
estate  of  the  bankrupt;  but  he  may  be  allowed,  in  addition,  his  actual  travel  expenses 
for  that  purposes. 

'  Sec.  14.  And  be  it  further  enacted,  That  where  two  or  more  persons,  who  are  partners 
in  trade,  become  insolvent,  an  order  may  be  made  in  the  manner  provided  in  this  act, 
either  on  the  petition  of  such  partners,  or  any  one  of  them,  or  on  the  petition  of  any 
creditor  of  the  partners,  upon  which  order  all  the  joint  stock  and  property  of  the  com- 
pany, and  also  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting 
such  parts  thereof  as  are  herein  exempted;  and  all  the  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  he  allowed  to  prove  their  respective  debts; 
and  the  assignees  shall  also  keep  separate  accounts  of  the  joint  stock  or  property  of  the 
company,  and  of  the  separate  estate  of  each  member  thereof;  and  after  deducting  out 
pf  the  whole  amount  received  by  such  assignees  the  whole  of  the  expenses  and  disburse- 
ments paid  by  them,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated  to  pay 
the  creditors  of  the  company,  and  the  net  proceeds  of  the  separate  estate  of  each  partner 
shall  be  appropriated  to  pay  his  separate  creditors;  and  if  there  shall  be  any  balance 
of  the  separate  estate  of  any  partner,  after  the  payment  of  his  separate  debts,  such 
(balance  shall  bo  added  to  the  joint  stock  for  the  payment  of  the  joint  creditors;  and  if 
there  shall  be  any  balance  of  the  joint  stock,  after  payment  of  the  joint  debts,  such 
balance  shall  be  divided  and  appropriated  to  and  among  the  separate  estates  of  the 
several  partners  according  to  their  respective  rights  and  interests  therein,  and  as  it 
would  have  been  if  the  partnership  had  been  dissolved  without  any  bankruptcy;  and  the 
Bum  so  appropriated  to  the  separate  estate  of  each  partner  shall  be  applied  to  the  pay- 
ment of  his  separate  debts;  and  the  certificate  of  discharge  shall  be  granted  or  refused 
to  each  partner,  as  the  same  would  or  ought  to  be  if  the  proceedings  had  been  against 
him  alone  under  this  act;  and  in  alj  other  respects  the  proceedings  against  partners  shall 
be  conducted  in  the  like  manner  as  if  they  had  been  commenced  and  prosecuted  against  one 
person  alone. 

Sec-  15.  And  be'  it  further  enacted.  That  a  copy  of  any  decree  of  bankruptcy,  and  the 
appointment  of  assignees,  as  directed  by  the  third  section  of  this  act,  shall  be  recited 
-in  every'  deed  of  lands  belonging  to  the  "bankrupt,  sold  and  conveyed  by»any  assignees 
under  and  by  virtue  of  this  act;  and  that  such  recital,  together  with  certified  copy  of 
such  order,  shall  be  full  and  complete  evidence  both  of  the  bankruptcy  and  assignment 
therein  recited,  and  supersede  the  necessity  of  any  other  proof  of  such  bankruptcy  and 
assignment  to  validate  the  said  deed ;  and  all  deeds  containing  such  recital,  and  supported 
by  such  proof,  shall  be  as  effectual  to  pass  the  title  of  the  bankrupt,  of,  in  and  to,  the 
lands  therein  mentioned  and  described,  to  the  purchaser,  as  fully  to  all  intents  and  pur- 
poses, as  if  made  by  such  bankrupt  himself  immediately  before  such  order. 

Sec.  Ifl.  And  be  it  further  enacted.  That  all  jurisdiction,  power  aijd  authority,  con- 
ferred upon  and  vested  in  the  district  court  of  the  United  States  by  this  act,  in  cases  in 
bankruptcy,  arc  hereby  conferred  upon  and  vested  in  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia,  and  in  and  upon  the  supreme  or  superior  courts  of 
any  of  the  Territories  of  the  United  States,  in  cases  in  bankruptcy,  where  the  bankrupt 
resides  in  the  said  District  of  Columbia,  or  in  eitlier  of  the  said  Territories. 

Sec.  17.  And  be  it  further  enacted,  That  this  act  shall  take  effect  from  and  after  the 
first  day  of  February  next. 


IV.    THE  BANKRUPTCY  ACT  OF  1800. 

An  Act  to  establish  a  uniform  System  of  Bankruptcy  throughout  the  United  States; 

(Passed  April  4th,  1800;  repealed  December  19th,  1803.) 

Section  1.  Be  It  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
iStates  of  America  in  Congress  assembled,  That  from  and  after  the  first  day  of  June 
next,  if  any  merchant  or  other  person  residing  within  the  United  States,  actually  using 
the  trade  of  merchandise,  by  buying  and  selling  in  gross,  or  by  tetail,  or  dealing  in 
exchange,  or  as  a  banker,  broker,  factor,  underwriter  or  marine  insurer,  shall,  with 
intent  unlawfully  to  delay  or  defraud  his  or  her  creditors,  depart  from  the  State  in  which 
such  person  usually  resides,  or  remain  absent  therefrom,  or  conceal  him  or  herself  therein, 
or  keep  his  or  her  hoiise,  so  that  he  or  she  cannot  be  taken,  or  served  with  process,  or 
willingly  or  fraudulently  procure  him  or  herself  to  be  arrested,  or  his  or  her  lands,  goods, 
money  or  chattels  to  be  attached,  sequestered  or  taken  in  execution,  or  make  or  cause 
to  be  made  any  fraudulent  conveyance  of  his  or  her  lands,  or  chattels,  or' make  or  admit 
any  false  or  fraudulent  security  or  evidence  of  debt,  or  b^^i^g  arrested  for  debt,  or  having 
surrendered  him  or  herself  in  discharge  of  bail,  shall  remain  in  prison  two  months  or 
more,  or  escape  therefrom,  or  whose  lands  or  elTects  being  attached  by  process  issuing 
out  of,  or  returnable  to,  any  court  of  commoil  law,  shall  not,  within  two  months  after 
written  notice  thereof,  enter  special  bail  and  dissolve  the  same,  or  in  districts  in  which 
attachments  are  not  dissolved  by  the  entry  of  special  bail,  being  arrested  for  debt  after 
his  or  her  lands  and  effects,  or  any  part  thereof,  have  been  attached  for  a  debt  or  debts 
amounting  to  one  thousand  dollars  or  upwards,  shall  not,  upoil  notice  of  such  attachment, 
give  suflBcient  security  for  the  payment  of  what  may  be  recovered  in  the  suit  in  which 
he  or  she  shall  be  arrested,  at  or  before  the  return-day  of  the  same,  to  be  approved  by 
the  judge  of  the  district,  or  some  judge  of  the'  court  out  of  which  the  process  'issued 
upon  which  he  is  arrested,  or  to  which  the  same  shall  be  returnable,  every  such  pei'son 
shall  be  deemed  and  adjudged  a  bankrupt:  Provided, ' that  no  person  shall  be  liable  to 
a  commission  of  bankriiptcy  if  the  petition  be  not  preferred,  in  manner  hereinafter 
directed,  within  six  months  after  the  act  of  bankruptcy  committed. 

Sec.  2.  And  be  it  further  enacted.  That  the  judge  of  the  district  court  of  the  United  States, 
for  the  district  where  the  debtor  resides,  or  usually  resided,  at  the  time  of  committing 
the  act  of  bankruptcy,  upon  petition  in  writing  against  such  person  or  persons  being 
bankrupt,  to  him  to  be  exhibited  by  any  one  creditor;  or  by  a  greater  number,  being 
partners,  whose  single  debt  shall  amount  to  one  thousand  dollars,  or  by  two  creditors 
whose  debts  shall  amount  to  one  thousand,  five  hundred  dollars,  or  by  more  than  two 
creditors  whose  debts  shall  amount  to  two  thousand  dollars,  shall  have  power,  by  com- 
mission under  his  hand  and  seal,  to  appoint  such  good  and  substantial  persons,  being 
citizens  of  the  United  States,  and  resident  in  such  district,  as  such  judge  shall  deem 
proper,  not  exceeding  three,  to  be  commissioners  of  the  said  bankrupt,  and  in  case  of 
vacancy  or  refusal  to  act,  to  appoint  others,  from  time  to  time  as  occasion  may  require : 
Provided  always,  that  before  any  commission  shall  issue,  the  creditor  or  creditors,  petition- 
ing shall  make  affidavit  or  solemn  affirmation  before  the  said  judge  of  the  truth  of  his, 
her  or  their  debts,  and  give  bond,  to  be  taken  by  the  said  judge,  in  the  name  and  for 
the  benefit  of  the  said  party  so  charged  as  a  bankrupt,  and  in  such  penalty,  and  with 
such  surety,  as  he  shall  require^  to-be  conditioned  for  the  proving  of  his,  her  or  their 
debts,  as  well  before  the  commissioners  as  upon  a' trial  at  law,  in  case  the  due  issuing 
forth  of  the  said  commission  shall  be  contested,  and  also  for  proving  the  party  a  bank- 
rupt, and  to  proceed  on  such  commission  in  the  manner  herein  prescribed.  And  if  such 
debt  shall  not  be  really  due,  or  after  such  commission  taken  out  it  cannot  be,  proved  that 
the-  party,  was  a  bajikrupt,  then  the  said  judge  shall  upon  the  petition  of  the  party 
aggrieved,  in  case  there  be  occasion,  deliver  such  bond  to  the  said  party,  who  may  sue 
thereon,  and  recover  such  damages  under  the  penalty  of  the  same,  as,  upon  trial  at  law, 
he  shall  make  appear  he  has  sustained;  by  reason  of  any  breach  of  the  condition  thereof. 

Sec.  3.  And  be  it  further  enacted.  That  before  the  commissioners  shall  be  capable  of 
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acting,  they  shall  respectively  take  and  subscribe  the  following  oath  or  affirmation,  which 
shall  be  admioiistered  by  the  judge  issuing  the  eommission,  or  ^ty  any  of  the  judges  of 
the  Supreme  Court  of  the  United  States,  or  any  judge,  justice  or  chancellor  of  ajiy  State 
court,  and  filed  in  the  office  of  the  clerk  of  the  district  court:  "I,  A.  B.,  do  swear,  or 
affirm,  that  I  will  faithfully,  impartially  and  honestly,  according  to  the  bgst  of  my  skill 
and  knowledgtii  execute  the  several  powers  and  trusts  reposed  in  me,  as  a  commissioner, 
in  a  commission  of  bankruptcy  against  ,  and  that  without  favor  or  affection, 

prejudice  or  malice."  And  ^the  commissioners,  who  shall  be  sworn,  as  aforesaid,  shall 
proceed,  as  soon  as  may  be,  to  execute  the  same;  and  upon  due  examination,  and  sufficient 
cause  appearing  against  the  party  charged,  shall  and  'may  declare  him  or  her  to  be  a 
bankrupt;  Provided,  that, before  such  examination  be  had,  reasonable  notice  thereof, 
in  writing,  shall  be  delivered  to  the  person  charged  as  a  bankrupt ;  or  if  he  or  .she  be 
not  found  at  his  or  her  -usual  place  of  abode,  to  some  person  of  the  family  above  the  age  of 
twelve  years,  or  if  no  such  person  a,ppear,  shall  be  fixed,  at  the  front  ox  other  public  door 
of  the, house  in  which  he  or  she  usually  resides,  and  thereupon  it  shall  be  in  the  power 
of  such  person,  so  charged  as  aforesaid,  to  demand  before,  or  at  the  time  appointed  for 
such  examination,  that  a  jury  be  empanelled  to  inquire  into  the, fact  or  facts  alleged 
as  the  causes  for  issuing  the  commission,  and  on  such  demand  being  made  the  inquiry 
shall  be  had  before  the  judge  granting  the  commission,  at  such  time  as  he  may  direct, 
and  in  that  case  such  person  shall  not  be  declared  bankrupt,  unless,  by  the  verdict  of 
the  jury,  he  or  she  shall  be  found  to  be  within  the  description  of  this  act,  and  shall  be 
conviqted  of  some  one  of  the  acts  described  in  the, first  section  of  this  act:  Provided  also, 
that  any  commission  which  shall  be  taken  oiit  as  aforesaid,  and  which  shall  not  be  pro- 
ceeded in  as  aforesaid,  within  thirty  days  thereafter, 'may  be  superseded  by  the  said  judge 
who  shall  have  granted  the  same,  upon  the  application  of  the  party  thereby  charged  as 
a  bankrupt,  or  of  any  creditor  of  such  person,  unless  the  delay  shall  have  been  unavoidable 
or  upon  a  just  occasion. 

Sec.  4.  And  be  it  further  enacted.  That  the  commissioners  so  to  be  appointed  shall 
haye  power  forthwith,  after  they  have  declared  such  person  a  bankrupt,  to  cause  to  be 
apprehended,  by  warrant  under  their  hands  and  seals,  the  body  of  such  bankrupt,  where- 
soever to  be  found  within  the  United  States:  Provided,  they  shall  think  that  there  is 
reason  to  apprehend  that  the  said  bankrupt  intends  to  abscond  or  conceal  him  or  herself, 
and  in  case  it  be  necessary  in  order  to  take  the  body  of  said  bankrupt,  shall  have  power 
to  cause  the  doors  of  the  dwelling-house  of  such  bankrupt  to  be  broken,  or  the  doors  of 
any  other  house  in  which  he  or  she  shall  be  found. 

Sec.  5.'  And  be  it  further  enacted.  That  it  shall  be  the  duty  of  the  commissioners  so 
to  be  appointed,  forthwith,  a;fter'  they  have  declared  such  person  a  bankrupt,  and  they 
shall  have  power  to  take  into  their  possession  all  the  estate,  real  and  personal,  of  every 
nature  and  description,  to  which  the  said  bankrupt  may  be  entitled,  either  in  law  or 
equity,  in  any  manner  whatsoever,  and  cause  the  same  to  be  inventoried  and  appraised 
to  the  best  value,  (his  or  her  necessary  wearing  apparel,!  and  the  necessary  wearing 
apparel  of  the  wife  and  children,  and  necessary  beds  and  bedding  of  such  bankrupt  only 
excepted)  and  also  to  take  into  their  possession,  and  secure,  all  deeds  and  books  of  account, 
papers  and  writings  belonging  "to  such  bankrupt;  and  shall  cause  the  same  to  be  safely 
^kept,  until  assignees  shall  be  chosen  or  appointed,  in  manner  hereafter  provided. 

Sec.  6.  And  be  it  further  enacted,  That  the  said  commissioners  shall  forthwith,  after 
they  have  declared  such  person  a  bankrupt,  cause  due  and  suiRcient  public  notice  thereof 
to  be  given,  and  in  such  notice  shall  appoint  some  convenient  time  and  place  for  the 
creditors  to  meet,  in  order  to  choose  an  assignee  or  assignees  of  the  said  bankrupt's  estate 
andi  effects;  at  which  meeting  the  said  commissioners  shall  admit  the  creditors  of  such 
bankrupt  to  prove  their  debts;  and  Where  any  creditor  shall  reside  at  a  distance  from  the 
place  of  such  meeting,  shall  allow  the  debt  of  such  creditor  to  be  proved  by  oath  or 
affirmation,  made  before  some  competent  authority,  and  duly  certified,  and  shall  permit 
any  person  duly  authorized  by  letter  of  attorney  from  such  creditor,  due  proof  of  the 
execution  of  such  letter  of  attorney  being  first  made,  to  vote  in  the  choice  of  an  assignee 
or  assignees  of  the  bankrupt's  estate  and  effects  in  the  place  and  stead  of  such  creditor: 
and  the  said  commissioners  shall  assign,  transfer  or  deliver  over,  all  and  singular,  the  said 
bankrupt's  estate  and  effects,  aforesaid,  with  all  muniments  and  evidences  thereof,  to 
such  person  or  persons  as  the  major  part  in  value  of  such  creditors,  according  to  tjie 
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several  debts  then  proved,  shall  choose  as  aforesaid:  Provided  always,  That  in  suBh 
'Ohoipe,  no  vote  shall  be  given  by,  or  in  behalf  of,  any  creditor  whose  debt  shall  not  amount 
to  two  hundred  dollars. 

Sec.  7.  Provided  always,  and  be  it  further  enacted,  That  it  shall  be  lawful  for  the 
said  commissioners,  as  often  as  they  shall  see  cause,  for  the  better  preserving  and  securing 
of  the  bankrupt's  estate,  before  assignees  shall  be  chosen  as  aforesaid,  immediately  to 
appoint  one  or  more  assignee  or  assignees  of  the  estate  and  effects  aforesaid,  or  any  part 
thereof,;  w;hich  assignee  or  assignees  aforesaid,  or  any  of  them,  may  be  removed  at  the 
meeting  of  the  creditors,  so  to  be  appointed  as  aforesaid  for  the  choice  of  assignees,  is 
such  creditors,  entitled  to  vote  as  aforesaid,  or  the  major  part  in  value  of  them,  shall 
think  fit;  and  such  assignee  or  assignees  as  shall  be  so  removed,  shall  deliver  up  all  the 
estate  and  efi'ects  of  such  bankrupt  which,  shall  have  come  to  his, or  their  hands  or  posses- 
sion, unto  such  othpr  assignee  or  assignees  as  shall  be  chosen  by  the ,  creditors  as  afore- 
said ;  and  all  such  estate  and  effects  .shall  be,  to  all  intents  and  purposes,  as  effectually 
apd  legally  voted  in  such  new  assignee  or  assignees  as  if  the  fiir^t  assignment  had  been 
made  to  him  or  them  by  the  saiii  commissioners;  and  if  such  first  assignee  or  assignees 
shall  refuse  or  neglect,  for  the  space  of  ten  days  next  after  notice,  in  writing,  from 
such  new  "assignee  or  assignees  of  their  appointment,  as  aforesaid,  to  deliver  over  as  afore- 
said, all  the  estate  and  effects  as  aforesaid,  every  such  assignee  or  assignees  shall,' respec- 
tively, forfeit  a  sum  not  exceeding  five  thousand  dollars,  for  the  use  of  the  creditors,  and 
shall  moreover  be  liable  for  the  property  so  dej;ained. 

Sec.  8.  And  be  it  further  enacted,  That  at  any  time  previous  to  the  closing  of  the 
accounts  of  the  said  assignee  or  assignees  so  chosen  as  aforesaid,  it  shall  be  lawful  for 
such  creditors  of  the  bankrupt  as  are  hereby  authorized  to  vote  in  the  choice  of  assignees, 
or  the  major  part  of  them  in  value,  at  a  regular  meeting  of  the  said  creditors,  to,  t)e 
called  for  that  purpose  by  the  said  commissioners,  or  by  one-fourth  in  value  of  such 
creditors,  to  remove  all  -or  any  of  the  assignees  chosen  as  aforesaid,  and  to  choose  one'  or 
more  in  his  or  their  place  and  stead  j  and  such  assignee  or  assignees  as  shall  be  so  remo;yed 
shall  deliver  up  all  the  estate  and  effects  of  such  bankrupt  which  shall  have  come  into 
his  or  their  hands  or  possession,  unto  such  new  assignee  or  assignees  as  shall  be  chosen 
by  the  creditors  at  such  meeting;  and  all  such  estate  and  effects  shall  be,  to  all  intents 
and  purposes,  as  effectually  and  legally  vested  in  such  new  assignee  or  assignees 
as  if  the  first  assignment  had  been  made  to  him  or  them  by  the  said  commis- 
sioners :  and  if  sufih  former  assignee  or  assignees  shall  re|use  or  neglect,  for  the  space 
of  ten  days  next  after  notice,  in  writing  from  such  new  assignee  or  assignees  of  their 
appointment,  as  aforesaid,  to  deliver  over,  as  aforesaid,  air  the  estate  and  effects  aforesaid, 
every  siich  former  assignee  or  assignees  shal],  respectively  forfeit  a  sum  not  exceeding  five 
thousand  dollars  for  the  use  of  the  creditors,  and  moreover  shall  be  liable  for  the  property 
so  detained. 

Sec.  9.  And  be  it  further  enacted.  That  whenever  a  new  assigflee  or  assignees  shall  be 
chosen  as  aforesaid,  no  suit  at  law  or  in  equity  shall  be'  thereby  abated;  but  it  shall  and 
may  be  lawful -for  the  court  in  which  any  suit  may  depend,  lipon  the  suggestion  of  the 
removal  of  a  former  assignee  or  assignees,  and  of  the  appointment  of  a  new  assignee  or 
assignees,  to  allow  the  name  of  such  new  assignee  or  assignees,  to  be  substituted  inj)laee 
of  the  name  or  names  of  the  former  assignee  or  assignees,  .and  thereupon  the  suit  shall  be 
prosecuted  in  the  name  or  names  of  the  new  assignee  or  assignees,  in  the  same  manner 
as  if  he  or  they  had  originally  commenced  the  suit  in  his  or  their  own  names. 

Sec.  10,  And  be  it  further  enacted.  That  the  assignment  or  assignments  of  the  com- 
missioners of  the  bankrupt's  estate  and  effects  as  aforesaid,  made  as  aforesaid,  shall  be 
good  at  law  or  in  equity  against  the  bankrupt,  and  all  persons  claiming  by,  from  or  under 
such  bankrupt,  by  any  act  done  at  the  time,  or  after,  he  shall  have  committed  the  act 
of  bankruptcy  upon  Which  the  commission  issued :  Provided  always,  that  in  case  of  a 
bona-fide  purchase  made  before  the  issuing  of  the  commission  froin  or  under  such  bank- 
rupt, for  a  valuable  consideration,  by  any  person  having  no  knowledge,  information  or 
notice  of  any.  act  of  bankruptcy  committed,  such  purchase  shall  not  be  invalidated  or 
Impeached. 

Sec.  11.  And  be  it  further  enacted,  That  the  said  commissioners  shall  have  power,  by 
deed  or  deeds,  under  their  hands   and   seals,  to  assign  and  convey  to   the  assignee  or 
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assignees  to  be  Appointed  or  chosen  as  aforesaid,  any  lands,  tenements  or  hereditaments 
which  such  bankrupt  shall  be  seized  of  or  entitled  to,  in  fee  itail,  at  law,  or  in  equity, 
in  possession,  remainder  or  reversion,  for  the  benefit, of  the  creditors;  and  all  siieh  deeds 
being  duly  executed  and  recorded,  according  to  the  laws  of  the  State  within  which  such 
lands,  tenements  or  hereditaments  may  be  situated,  shall  bfe  good  and  effectual  against 
all  persons  whom  the  said  bankrupt,  by  common  recovery,  or  other  means,  might  or  could 
bar  of  any  estate,  right,  title  of  or  in  the  said  lands,  tenements  or  hereditaments. 

Sec.  12.  And  be  it  further  enacted.  That  if  any  bankrupt  shall  have  conveyed  or 
assured  any  lands,  goods  or  estate,  unto  any  person,  upon  condition  or  power  of  redemp- 
tion, by  payment  of  money  or  otherwise,  it  shall  be  lawful  for  the  cdmmissioners,  or  for 
any  person  by  them  duly  authorized  for  that  purpose,  by  writing,  under  their  liands  and 
seals,  to  make  tender  of  money  or  other  performance  according  to  the  nature  of  such 
condition,  as  fully  as  the  bankrupt  might  have  done;  and  the  commissioners,'  after  such 
performance  or  tender,  shall  have  power  to  assign  such  lands,  goods  and  estate  for  the 
benefit  of  the  creditors,  as  fully  and  effectually  as  any  other  part  of  the  estate  of  such 
bankrupt. 

Sec.  13.  And  be  it  further  enacted.  That  the  commissioners  aforesaid  shall  have  power 
to  assign,  for  the  use  aforesaid,  all  the  debts  due  to  such  bankrupt,  or  to  any  other  person 
for  his  or  her  use  or  benefit;  which  assignment  shall  vest  the  property  and  right  thereof 
in  the  assignee  or  assignees  o^such  bankrupt,  as  fully  as  if  the  bond,  judgment,  contract 
or  claim  had  originally  belonged  or  been  made  to  the  said  assignees ;  and  after  the  said  ' 
assignment,  neither  the  said  bankrupt  nor  any  person  acting  as  trustee  for  him  or  her, 
shall  have  power  to  recover  or  discharge  the  same,  nor  shall  the  same  be  attached  as  the 
debt  of  the  said  bankrupt;  but  the  assignee  or  assignees  a,foresaid  shall  have  sucTi  remedy 
to  recover  the  same,  in  his  or  their  own  name  or  names,  as  such  bankrupt  might  or  could 
have  had  if  no  commission  of  bankruptcy  had  issued.  And  when  any  action  in  the  name 
of  such  bankrupt  shall  have  been  commenced,  and  shall  be  pending  for  the  recovery  of 
any  debt  or  effects  of  such  bankrupt,  which  shall  be  assigned,  or  shall  or  might  become 
vested  in  the  assignee  or  assignees  of  such  bankrupt  as  afoi-esaid,  then  such  assignee  or 
assignees  may  claim  to  be,  and  shall  be  thereupon,  admitted  to  prosecute  such  action  in 
his  or  their  name,  for  the  use  and  benefit  of  the  creditors  of  such  bankrupt;  and  the  same 
judgment  shall  be  rendered  in  sucb  action,  arid'  all  attachmente  atid  other-  security  taken 
therein  shall  be  in  like  manner  holden  and  liable,  as  if  the  said  action  had  been  originally 
commenced,  in  the  name  of  said  assignee  or  assignees,  after  the  Original  plaintiff  therein  had 
become  a  bankrupt  as  aforesaid:  Provided,  that  where  a  debtor  shall  have,  bona-fide, 
paid  his  debt  to  any  bankrupt,  without  notice  that  such  person  was  bankrupt,  he  or  she 
shall  hot  be  liable  to  pay  the  same  to  the  assignee  or  assignees. 

Sec.  14.  And  be  it  further  enacted,  That  if  complaint  shall  be  made  or  information 
given  to  the  commissioners,  or  if  they  shall  have  good  reason  to  believe  or  suspect,  that 
any  of  the  property,  goods,  chattels,  or  debts,  of  the  bankrupt  are  in  the  possession  of  any 
other  person,  or  that  any  person  is  indebted  to  or  for  the  use  of  the  bankrupt,  then  the 
said  commissioners  shall  have  power  to  summon,  or  to  cause  to  be  summoned,  by  their 
attorney  or  other  person  duly  authorized  by  them,  all  such  persons  before  them,  or  the 
judge  of  the  district  where  si^ch  person  shall  reside,  by  such  process,  or  other  means,  as 
thjCy  shall  think  convenient,  and  upon  their  appearance  to  examine  them  by  parole  or  by 
interrogatories,  in  writing,  on  oath  or  afiirmation,  which  oath  or  affirmation  they  are 
hereby  empowered  to  administer,  respecting  the  knowledge  of  all  such  property,  goods, 
chattels  and  debts ;  and  if  such  person  shall'  refuse  to  be  sworn  ,or  affirmed,  and  to  make 
answer  to  such  questions  or  interrogatories  as  shall  be  administered,  and  to  subscribe  the 
said  answers,  or  upon  examination  shall  not  declare  the  whole  truth,  touching  the  subject- 
matter  of  such  examination,  then  it  shall  be  lawful  for  the  commissioners  or  judge  to 
commit  such  person  to  prison,  there  to  be  detained  until  they  shall  submit  themselves  to 
be  examined  in  manner  aforesaid,  and  they  shall,  moreover,  forfeit  double  the  value  of 
all  the  property,  goods,  chattels  and  debts  by  them  concealed. 

Sec.  15.  And  be  it  further  enacted.  That  if  any  of  the  aforesaid  persons  shall,  after 
legal  -summons  to  appear  before  the  commissioners  or  judge,  to  be  examined,  refuse  to 
attend,  or  shall  not  attend  at  the  time  appointed,  having  no  such  impediment  as  shall  be 
allowed  of  by  the  commissioners  or  judge  it  shall  be  lawful  for  the  said  commissioners 
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or  judge  to  direct  their  warrants  to  such  person  or  persona  as  by  them  shall  be  thought 
proper,  to  apprehend  such  person  as  shall  refuse  to  appear,  and  to  bring  them  before  the 
commissioners  or  judge  to  be  examined;  and  upon  their  refusal  to  come,  to  commit  them 
to  prison,  until  they  shall  submit  themselves  to  be  examined  according  to  the  directions 
of  this  act:  Provided,  that  such  witnesses  as  shall  be  so  sent  for  shall  be  allowed  such 
compensation  as  the  commissioners  or  judge  shall  think  fit,  to  be  ratably  borne  by  the 
creditors;  and  if  any  person,  other  than  the  bankrupt,  either  by  subornation  of  others, 
or  by  his  or  her  own  act,  shall  wilfully  or  corruptly  commit  perjury,  shall  on  conviction 
thereof  be  fined  not  exceeding  four  thousand  dollars  and  imprisoned  not  exceeding  two 
years,  and  moreover  shall,  in  either  case,  be  rendered  incapable  of , being  a  witness  in 
any  court  of  record. 

Sec.  16.  And  be  it  further  enacted.  That  if  any  person  or  persons  shall  fraudulently 
or  coUuaively  claim  any  debts,  or  claim  or  detain  any  real  or  personal  estate  of  the 
bankrupt,  every  such  person  shall  forfeit  double  the  value  thereof,  to  and  for  the  use  of  the 
creditors. 

Sec.  17.  And  be  it  further  enacted.  That  if  any  person,  prior  to  his  or  her  becoming  a 
bankrupt,  shall  convey  to  any  of  his  or  her  children,  or  other  persons,  any  lands  or  goOdS, 
or  transfer  his  or  her  debts  or  demands  into  other  persons'  names,  with  intent  to  defraud 
his  or  her  creditors,  the  commissioners  shall  have  power  to  assign  the  same  in  as  effectual 
a  manner  as  if  the  bankrupt  had  been  actually  seized  or  possessed  thereof. 

Sec.  18.  And  be  it  further  enacted.  That  if  any  person  or  persons  who  shall  become 
bankrupt  within  the  intent  and  meaning  of  this  act,  and  against  whom  a  commission  of' 
bankruptcy  shall  be  duly  issued,  upon  which  commission  such- person  or  persons  shall  be 
declared  bankrupt,  shall  not,  within  forty-two  days  after  notice  thereof,  in  writing,  to 
be  left  at  the  usual  place  of  abode  of  such  person  or  persons,  or  personal  notice  in  case 
such  person  or  persons  be  then  in  prison,  and  notice  given  in  some  gazette,  that  such  com- 
mission hath  been  issued,  and  of  the  time  and  place  of  meeting'  of  the  commissioners,  sur- 
render him  or  herself  to  the  said  commissioners,  and  sign  or  subscribe  such  surrender, 
and  submit  to  be  examined,  from  time  to  time,  upon  oath  or  solemn  affirmation,  by  and 
before  such  commissioners,  and  in  all  things  conform  to  the  provisions  of  this  act,  and  also 
upon  such  his  or  her  examination  fully  and  truly  disclose  and  discover  all  his  or  her 
effects  aiffl  estate,  real  and  personal,  and  how,  and  in  what  manner,  to  whom  and  upon 
what  consideration,  and  at  what  time  or  times>  he  or  she  hath  disposed  of,  assigned  or 
transferred,  any  of  his  or  her  goods,  wares  or  merchandise,  monies  or  other  effects  and 
estate,  and  of  all  books,  papers  and  writings  relating  thereunto  of  which  he  or  she'was 
possessed,  or  in  or  to  which  he  or  she  was  in  any  way  interested  or  entitled,  or  which 
any  person  or  persons  shall  then  have,  or  shall  have  had  in  trust  for  him  or  her,  or  for  his 
or  her  use,  at  any  time  before  or  after  the  issuing  of  the  said  commission,  or  whereby 
such  bankrupt,  or  his  or  her  family  then  hath  or  may,  have  or  expect  any  profit,  possibility 
of  profit,  benefit  or  advantage  whatsoever,  except  only  such  part  of  hia  or  her  estate  and 
effects  as  shall  have  been  really  and  bona-fide  before  sold  and  disposed  of  in  the  way  of 
his  or  her  trade  and  dealings,  and  except  such  sums  of  money  as  shall  have  been  laid 
out  in  the  ordinary  expenses  of  his  or  lier  family,  and  also  upon  such  exanlination,  ex- 
ecute in  due  form  of  law  such  conveyance,  assurance  and  assignment  of  his  or  her  estate, 
whatsoever  and  wheresoever,  as  shall  be  devised  and  directed  by  the  commissioners,  to 
vest  the  same  in  the  assignees,  their  heirs,,  executors,  administrators  and  assigns  forever, 
in  trust,  for  the  use  of  all  and  every  the  creditors  of  such  bankrupt,  who  shall  come  in 
and  prove  their  debts  under  the  commission;  and  deliver  up  unto  the  commissioners  all 
such  part  of  his  or  her,  the  said  bankrupt's ^oods,  wares,  merchandise,  money,  effects  and 
estate,  and  all  books,  papers  and  writing  thereunto  relating,  as  at  the  time  of  such  exam- 
ination shall  be  in  his  or  her  possession,  custody  or  power,  his  or  her  necessary;  wearing 
apparel,  and  the  necessary  wearing  apparel  of  the  wife  and  children,  and  necessary  beds 
and  bedding  of  such  bankrupt  only  excepted,  then  he  or  she  the  said  bankrupt,  upon  the 
conviction  of  any  wilful  default  or  omission  in  any  of  the  Inatters  or  things  aforesaid, 
shall  be  adjudged  a  fraudulent  bankrupt,  and  shall  suffer  imprisonment  for  a  term  not 
less  than  twelve  months,  nor  exceeding  ten  years*  and  shall  not  at  any  time  after  be 
entitled  to  the  benefits  of  this  act:  Provided  always,  that  in  ease  any  bankrupt  shall  be 
in  prison  or  custody  at  the'  time  of  issuing  such  commission,  and  is  willing  to  surrender 
and  submit  to  be  examined  according  to  the  directions  of  this  act,  and  can  be  brought 
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before  the  8aid  commissioners  and  creditors  for  that  purpose,  the  expense  thereof  shall 
be  paid  out  of  the  said  bankrupt's  effects,  and  in  case  such  bankrupt  is  in  execution;  or 
cannot  be  brought  before  the  commissioners,  that  then  the  said  commissioners,  or  some 
one  of  them,  shall  from  time  to  time  attend  the  said  bankrupt  in  prison  or  custody,  and 
take  his  or  her  discovery  as  in  other  eases,  and  the  assignees  or  one  of  them,  or  some 
person  appointed,  by  them,  shall  attend  such  bankrupt  in  prison  or  custody,  and  produce 
his  or  her  books,  papers  and  writings,  in  order  to,  enable  him  or  her  to  prepare  his  or  her 
discovery;  a  copy  whereof  the  said  assignees  shall  apply  for,  and  the  said  bankrupt  shall 
deliver  to  them  or  their  order  within  a  reasonable  time  after  the  same  shall  have  been 
required. 

Sec.  19.  And  be  it  further  enacted,  That  the  said  commissioners  shall  appoint,  within 
the.  said  forty-two  days,  so  limited  as  aforesaid,  for  the  bankrupt  to  surrender  and  conform 
as  aforesaid,  not  less  than  three  several  meetings  for  the  purposes  aforesaid,  the  third  of 
which  meetings  shall  be  on  the  last  of  the  said  forty-two  days:  Provided  always,  that  the 
judge  of  the  district  within  which  such  commission  issues  shall  have  power  to  enlarge 
the  time  so  limited  as  aforesaid,  for  the  purposes  aforesaid,  as  he  shall  think  fit,  not 
exceeding  fifty  days,  to  be  computed  from  the  end  of  the  said  forty-two  days,  so  as  such 
order  for  enlarging  the  time  be  made  at  least  six  days  before  the  expiration  of  said  term. 

Sec.  20.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the  commissioners,  or 
any  other  person  or  officers  by  them  to  be  appointed,  by  thjeir  warrant,  under  their  hands 
and  seals,  to  break  open  in  the  day  time  the  houses,  chambers,  shops,  warehouses,  doors, 
trunks  or  chests,  of  i^e  bankrupt,  where  any  pf  his  or  her  goods  or  estate,  deeds,  books  of 
account  or  writings,  shall  be,  and  to  take  possession  of  the  goods,  money  and  other  estate, 
deeds,  books  of  account  or  writings  of  such  bankrupt. 

Sec.  21.  And  be  it  further  enacted.  That  if  the  bankrupt  shall  refuse  to  be  examined, 
or  to  answer  fully,  or  to  subscribe  his  or  her  examination  as  aforesaid,  it  shall  be  lawful 
for  the  commissioners  to  commit  the  oilender  to  close  imprisonment  until  he  or  she  shall 
conform  him  or  herself;  and  if  the  said  bankrupt  shall  submit  to  be  examined,  and  upon 
his  or  her  examination  it  shall  appear  that  he.  or  she  hath  committed  wilful  or  corrupt 
perjury,  he  or  she  may  be  indicted  therefor,  and  being  thereof  convicted  shall  suffer 
,  imprisonment  for  a  term  not  less  than  two  years,  nor  exceeding,  ten  years. 

Sec.  22.  And  be  it  further  enacted,  THat  every  bankrupt  having  surrendered,  shall,  at 
all  seasonable  times  before  the  expiration  of  the  said  forty-two  days,  as  aforesaid,  or  of 
such  further  time  as  shall  be  allowed  to  finish  his  or  her  examination,  be  at  liberty  to 
inspect  his  or  her  books  and  writings,  in  the  presence  of  some  person  to  be  appointed  by 
the  commissioners,  and  to  bring  with  him  or  her,  for  his  or  her  assistance,  such  persons 
as  he  or  she  shall  think  fit,  not  exceeding  two  at  one  time,  and  to  make  extracts  and 
copies  to  enable  him  or  her  to  make  a,  full  discovery  of  his  or  her  effects;  and  the  said 
bankrupt  shall' be  free  from  arrest,  in  coming  to  surrender,  and  *fter  having  surrendered 
to  the  sai,d  commissioners  for  the  said  forty- two  days,  or  such  farther  time  as  shall  be 
allowed  for  the  finishing  his  or  her  examination;  and  in  case  such  bankrupt  shall  be 
arrested  for  debt,  or  taken  on  any  escape  warrant  or  execution,  coming  to  surrender,  or 
after  his  or  her  surrender  within  the  time  before  mentioned,  then  on  producing  such  sum- 
mons or  notice  under  the  hands  of  the  commissioners,  and  giving  the  officer  a  copy  thereof, 
he  or  she  shall  be  discharged;  and  in  ease  any  ofliicer  shall  afterwards  detain  such  bank- 
rupt, such  officer  shall  forfeit  to  such  bankrupt,  for  his  or  her  own  use,  ten  dollars  for 
every  day  he  shall  detain  the  bankrupt. 

Sec.  23.  And  be  it  further  enacted.  That  every  person  who  shall  knowingly  or  wilfully 
receive  or  keep  concealed  any  bankrupt  so  as  aforesaid  summoned  to  appear,  or  who  shall 
assist  such  bankrupt  in  concealing  him  or  herself,  or  in  absconding,  shall  suffer  such 
imprisonment,  not  exceeding  twelve  months,  or  pay  such  fine  to  the  United  States,  not 
exceeding  one  thousand  dollars,  as  upon  conviction  thereof  shall  be  adjudged. 

Sec.  24.  And  be  it  further  enacted.  That  the  said  commissioners  shall  have  power  to 
examine,  upon  oath  or  affirmation,  the  wife  of  any  person  lawfully  declared  a  bankrupt, 
for  the  discovery  of  such  part  of  his  estate  as  may  be  concealed  or  disposed  of  by  sucb 
wife,  or  by  any  other  person;  and  the  wife  shall  incur  such  penalties  for  not  appeariiig 
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before  the  said  commissioners,  or  refusing  to  be  sworn  or  affirmed  or  examined,  and  to 
subscribe  her  examination,  or  for  ncit  disclosing  the  truth,  as  by  this  act  isprovided  agaiinst 
any  other  person  in  like  cases.  i  ; 

Sec.  25.  And  be  it  further  enacted.  That  in  case  any  person  shall  be  committfed  by  the 
commissioners  for  refusing  to  answer,  or  for  not  fully  answering  any  question,  or  for 
any  other  cause,  the  comiiiissioners  shall  in  their  warrant  specify  such  question  or  other 
cause  of  commitment.  >  ^ 

Sec.  26.  And  be  it  further  enacted,  That  if  after  the  bankrupt  shall  have  finished  his 
or  her  final  examination,  any  other  person  or  persons  shall  voluntarily  make  discovery 
of  any  part  of  such  bankrupt's  estate,  before  unknown  to  the  commissioners,  such  person 
or  persons  shall  be  entitled  to  five  per  cent,  out  of  the  effects  so  discovered,  and  such 
further  reward  as  the  commissioners  shall  think  proper;  and-  any  trustee  having  notice 
of  the  bankruptcy,  wilfully  concealing  the  estate  of  any  bankrupt  for  the  space  of  ten 
days  after  the  bankrupt  shall  liave  finished  his  final  examination,  as  aforesaid,  shall  for- 
feit double  the  value  of  tjie  estate  so  concealed,  for  the  benefit  of  the  creditors. 

Sec.  27.  And  be  it  further  enacted.  That  if  any  bankrupt,  after  the  issuing  any  commis- 
sion against  him  or  her,  pay  to  the  person  who  sued  out  the  same,  or  give  or  deliver  to  such 
person,  goods,\or  any  other  satisfaction  or  security  for  his  or  her  debt,  whereby  such 
person  shall  privately  have  and  receive  a  greater  proportion  of  his  or  her  debt  than  the 
other  creditors,  such  preference  shall  be  a  new  act  of  bankruptcy,  and  on  good  proof 
thereof  such  commission  may  and  shall  be  superseded,  ard  it  shall  and  mlay  be- lawful 
for  either  of  the  judges  having  authority  to  grant  the  commission  as  aforesaid,  to  award 
any  creditor  petitioning  another  commission,  and  such  person,  so  taking  such  undue 
satisfaction  as  aforesaid,  shall  forfeit  and  lose,  as  well  his  or  her  whole  debts,  as  the 
whole  he  or  she  shall  have  taken  and  received,  and  shall  pay  back  or  deliver  up  the  same, 
or  the  full  value  thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission,  in  manner  aforesaid,  '  in  trust  for,  and  to  be  divided  among,  the 
other  creditors  of  the  said  bankrupt,  in  proportion  to  their  respective  debts. 

Sec.  28.  And  be  it  further  enacted.  That  if  any  bankrupt,  after  the  issuing  any  com- 
mission against  him  or  her,  pay  to  the  person  who  sued  out  the  same,  or  give  or  deliver 
to  such  person,  goods,  or  any  other  satisfaction  or  security,  for  his  or  her  debt,  v^hereby 
such  person  shall  privately  have  and  receive  a  greater  proportion  of  his  or  her  debt  than 
the  other  creditors,  such  preference  shall  be  a  new  act  of  bankruptcy-,  and  on  good  proof 
thereof,  such  commission  shall  and  may  be  superseded,  and  it  shall  and  may  be  lawful' 
for  either  of  the  judges,  having  authority  to  grant  the  commission  as  aforesaid,  to  award 
any  creditor  petitioning  another  commission;  and  such  person,  so  taking  such  undue 
satisfaction  as  aforesaid,  shall  forfeit  and  lose,  as  well  his  or  her  whole  debts,  as  the 
whole  he  or  she  shall  have  taken  and  received,  and  shall  pay  back,  or  deliver  up  the  same, 
or  the  full  value  thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission  in  manner  aforesaid,  in  trust  for,  and  to  be  divided  amongst  the 
other  creditors  of  the  said,  bankrupt,  in  proportion  to  their  respective  debts. 

Sec.  29.  And  be  it  further  enacted.  That  every  person  who  shall  be  chosen  assigiiee 
of  the  estate  and  effects  of  a  bankrupt  shall,  at  some  time  after  the  expiration  of'  four 
months,  and  within  twelve  months  froni  the  time  of  issuing  the  commission,  cause  at 
least  thirty  days  public  notice  to  be  given  of  the  time  and  place  the  comitiiSsioners  aiid 
assignees  intend  to  meet,  to  make  a  dividend  or  distribution  of  the  bankrupt's  estate  and 
effects-  at  which  time  the  creditors  who  have  not  before  proved  their  debts  shall  be  at 
liberty  to  prove  the  samej;  and  upon  every  such  meeting  the  a,ssignee  or  assignees  shall 
produce  to  the  commissioners  and  creditors  then  jiresent  fair  and  just  accounts  of  all 
his  or  their  receipts  and  payments,  touching  the  bankrupt's  estate  and  effects,  and  of 
what  shall  remain  outstanding,  and  the  particulars  thereof,  and  shall,  if  the  creditors 
then  present,  Or  a  major  part  of  them,  require  the  same,  be  examined  upon  oath  or  solemn 
affirmation  before  the  same  commissioners,  touching  the  truth  of  such  accounts;  and  in 
such  accounts  the  said  assignee  or  assignees  shall  be  allowed  and  retain  all  such  svfa 
and  sums  of  money  as  they  shall  have  paid  or  expended  in  suing  out  and  prosecuting  the 
commission,  and  all  other  just  allowances  on  account  of  or  by-  reason  or  means  of  their 
being  assignee  or  assignees;    and  the   said  commissioners  shall  order  such  part  of  the 
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n^t  prodmee  of  the  said  bankrupt's  estate  as  by  such  accounts  or  otherwise  shall  appear  to 
be.  in  the  bands  of  the  said  assignees,  as  they  shall  think  fit,,  to  be  forthwith  divided  among 
such  of  the  bankrupt's  creditors  as  have  duly  proved  their  debts  under  such  commission, 
in  proportion  to  their  several  and  respective  debts;  and  the  commissioners  shall  make 
such  their  order  for  a  dividend  in  writing,  under  ^  their  hands;  and  shall  cause  one  part 
of  such  order  to  be  filed  amongst  the  proceedings  under  the  said  commission,  ajid  shall 
deliver  to  each  of  the  assignees  under  such  commission  a  duplicate  of  such  their  order, 
which^  order  of  distribution  shall  contain  an  account  of  the  time  and  place  of  making 
such  order,  and  the  sum  total  or  quantum  of  all  the  debts  proved  under  the  commission, 
and  the  sum  total  of  the  money  remaining  in  the  hands  of  ithe  assignee  or  assignees  to 
be  divided,  and  how  many  per  i  cent,  in  particular  as  there  ordered  to  be  paid  to  every 
creditor  of  his  debt;  and  the  said  assignee  or  assignees,  in  pursuance  of  such  order,  and 
without  any  deed  or  deeds  of  distribution  to  be  made  for  the  purpose,  shall  forthwith 
make  such  dividend  and  distribution  accordingly,  and  shall  take  .receipts  in  a  book  to  be 
kept  for  the  purpose,  from  each  creditor,  for  the  part  or  share  of  such  dividend  or  distri- 
bution which  he  or  they  shall  make  and  pay  to  each  creditor  respectively;  and  such. order 
and  receipt  shall  be  a  full  and  effectual  discharge  to  such  assignee  for  so  much  as  he  shall 
fairly  pay,  pursuant  to  such  order  as  aforesaid. 

Sec.  30.  And  be  it  further  enacted.  That  within  eighteen  months  next  after  the  issuing 
of  the  commission,  the  assignee  or  assignees  shall  make  a  second  dividend  of  the  bank- 
rupt's estate  and  effects,  in  case  the  same  were  not  wholly  divided  upon  the  first  dividend, 
and  shall  cause  due  public  notice  to  be  given  of  the  time  and  place  the  said  commissioners, 
intend  to  meet  to  make  a  second  distribution  of,  the  bankrupt's  /estate  and  effects,  and  for 
the  creditors  who  shall  not  before  have  proved  their. debts  to  come  in  and  prqve  the  same; 
and  at  said  meeting  the  said  assignees ,  shall  produce,  on  oath  or  solemn  affirmation  as 
aforesaid,  their  account  of  the  bankrupt's .  estate  and  ejects,  and  what  upon  the  balance 
thereof  shall  appear  to  be  in  their  hands  shall,  by  like,  order  of  the  commissioners,  be 
forthwith  divided  amongst  such  of  the  bankrupt's  creditors  as  shall  have  made  due  proof 
of  their  debts,  in  proportion  to  their  several  and  respective  debts,  which  second  dividend 
shall  be  final,  unless  any  suit  at  law  or  in  equity  be  pending,  or  any  part  of  the  estate 
standing  out  that  could  not  have  been  disposed  of,  or  that  the  major  part  of  the  creditors 
shall  not  have  agreed  to  be  sold  or  disposed  of,  or  unless  some  other  or  future  estate  or 
effects  of  the  bankrupt  shall  afterwards  come  to  or  vest  in  the  said  assignees,  in  which 
cases- the  said  assignees  shall,  as  soon  as  may  be,  convert  such  future  or  other  estate  and 
effects  into  money,  and  shall  within  two  months  after  the  same  be  converted  into  money, 
by  like  order  of  the.  commissioners,  divide  the  same  among  such  bankrupt's  creditors  as 
shall  have  made  due  proof  of  their  debt  under  such  commission. 

Sec.  31.  And  be  it  further  enacted.  That  in  the-  distribution  of  the  bankrupt's  effects 
there  shall  be  paid  to  every  one  of  the  creditors  a  portion-rate  according  to  the  amount 
of  their  respective  debts,  so  that^  every  creditor  having  security  for  his  debt,  by  judgment, 
statute,  recognizance,  or  specialty,  or  having  an  attachment  under  any  of  the  laws  of  the 
individual  [States,  or  of  the  United  States,  on  the  estate  of  such  bankrupt,  (Provided, 
there  be  no  execution  executed  upon  any  of  the  real  or  personal  estate  of  such  bankrupt 
before  the  time  he  or  she  became  bankrupts)  shall  not  be  relieved  upon  any  such  judgment, 
statute,  -recognizance,  specialty  or  attachment,  for  more  than  a  ratable  part  of  his  debt, 
with  the  other  creditors  of  the  bankrupt.     '    i  > 

Sec.  32.  And  be  it  further  enacted.  That  the.  assignees  shall  keep  one  or  more  distinct 
book  or  books,  of  account;  wherein  he  pr  they  shall  duly  enter  all  sums  of  money  or  effects 
which  he  or  they  shall  have  received  or  got  into  his  or  their  possession,  of  the.  said  bank- 
rupt's estate,  to  which  books,  of  account  every  creditor  whp  shall  have  proved  his  or  her 
debt  shall,  at  all  reasonable  times,  have  free  resort  and  inspect  the  same  as  often  as  he 
or  she  shall  think  fit. 

Sec.  33.  And  be  it  further  enacted,  That  every  bankrupt,  not  being  in  prison  or  custody, 
shall  at  all  times  after  his  surrender  be  bound  to  attend  the  assignees  upon  every  reason- 
able notice,  in  writing,  for  that  purpose,  given  or  left  at  the  usual  place  of  his  or  her 
abode,  in  order  to  assist  in  making  out  the  accounts  of  the  said  bankrupt's  estate  and 
effects,  and  to  attend  any  court  of  record,  to  be  examined  touching  the  same,  or  such  other 
business  as  the  said  assignee  shall  judge  necessary,  for  which  he  shall  receive- three  dol- 
lars per  day. 
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Sbo.  34.  And  be  It  further  enacted,  That  all  and  every  person  and  persons  who  shall 
become  bankrupt  as  aforesaid,  and  who  shall  within  the  time  limited  by  this  act  surrender 
him  or  herself  to  the  commissioners,  and  in  all  things  conform  as  in  and  by  this  act  is 
directed,  shall  be  allowed  five  per  cent,  upon  the  net  produce  of  all  the  estate  that  shall 
be,  recovered  in  and  received,  which  shall  be  paid  unto  him  or  her' by  the  assignee  or 
assignees,  in  case  the  net  produce,,  to  be  paid  as  a'foresaid  so  as  such  ten  per  cent,  shall 
not,  in,  the  whole,  creditors  of  said  bankrupt  who  shall  >have  proved  their  debts  under  such  ■ 
commission  the  amount  of  fifty  per  cent  on  their  said  debts,  respectively,  and  so  as  the 
said  five  per  cent,  shall  not  exceed,  in  the  whole,  the  sum  of  five  hundred  dollars ;  and  in 
ease  the  net  produce  of  the  said  estate  shall,  oVer  and  above  the  allowance  hereafter 
mentioned,;  be  sufficient  to  pay  the  said  creditors  seventy-five  per  cent,  on  the  amount 
of  their  said  debts;  respectively,  thiit  then  the  said  bankrupt  shall  be  allowed  ten 
per  cent,  on  the  amount  of  such  net  produce,  to  be  paid  as  aforesaid  so  as  such  ten 
per  cent,  shall  not,  in  the  whole,  exceed  the  sum  of  eight  hundred  dollars;  and  every 
such  bankrupt  shall  be  discharged  from  all  debts  by  him  or  her  due  or  owing  at  the  time 
he  or  she  became  bankrupt,  and  all  which  were  or  might  have  been  proved  under,  the 
said  commission ;  and  in  case  any  such  bankrupt  shall  afterwards  be  arrested  or  prose- 
cuted or  impleaded,  for  or ,  on  'account  of  any  of  the  said  debts,  such  bankrupt  may  appear 
without  bail,  and  may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
evidence,  And  tbe  certificate  of  such  bankrupt's  conf oirming,  and  the  allowance  thereof, 
according  to  the  directions  of  this  act,  shall  be,  and  shall  be  allowed  to  be,  sixfficient  evi- 
dence, prima  facie  of  the  party's  being  a  bankrupt  within  the  meaning  of  this  act,  and  of 
the  commission  and  other  proceedings:  precedent  to  the  obtaining  such  certificate,  and  a, 
verdict  shall  thereupon  pass  for  the  defendant,  unless  the  plaintiff  in  such  action  can 
prove  the  said  certificate  was  obtained  unfairly  and  by  fraud,  or  unless  he  can  make 
appear  any  concealment  of  estate  or  effects  by  such-  bankrupt  to  the  value  of  one  hundred 
dollars.  ■  Provided,  That  no  such  discharge  of  a  bankrupt  shall  Telease  or  discharge  any 
person;  who  was  a  partner  with  such  bankrupt  at  the  time  he  or  she  became,  bankrupt,  or 
who  was  then  jointly  held  or  bound  with  such  bankrupt  for  the  same  debt  or  debts  from 
which  such  bankrupt  was  discharged  as  aforesaid. 

Sec.  35.  Provided  always,  and  be  it  further  enacted.  That  if^the  net  proceeds  of  the 
bankrupt's  estate,  so  to  be  discovered,  recovered  and  received,  shall  not  amount  to  so  much 
as  will  pay  all  and  every  of  the  creditors  of  the  said  bankrupt  who  shall  have  proved 
their  debts  under  the  said  comniission,  the  amount  of  fifty  per  cent,  on  their  debts  respec- 
tively, aft«r  all  charges  first  deducted,  that  then  and  in  subh  case  the  bankrupt  shall  not 
be  allowed  five  per  centum  on  such  estate  as  shall  be  recovered  in,  but  shall  have  and  be 
paid  by  the  assignees  so  much  money  as  the  commissioners  shall  think  fit  to  allow,  not 
more  than  three  hundred  dollars,  nor  exceeding  three  per  centum  on  the  net  proceeds  of 
the  said  bankrupt's  estate.  .  . 

Sec.  36.  Provided  also,  and  be  it  further  enacted,  That  no  person  becoming  a  bankrupt 
according  to  the  intent  and  provisions  of  this  act  shall  be  entitled  to  a  certificate  of 
discharge,  or  to  any  of  the  benefits  of  the  act,  unless  the  commissioners  shall  certify  under 
their  hands  to  the  judge  of  the  district  within  which  such  commission  issues  that  such 
bankrupt  hath  made  a  full  discovery  of  his  or  her  estate  aiid  effects,  and  in  all  things 
conformed  him  or  herself  to  the  directions  of  this  act,  and  that  there  doth  not  appear  to 
them  any  reason  to, doubt  of  the  truth  of  such  discovery,  or  that  the  same  was  not  a  full 
discovery  of  the  said  bankrupt's  estate  and  effects,  or  unless  the  said  judge  should  be  of  opin- 
ion that  the  said  certificate  was  unreasonably  denied  by  the  commissioners ;  and  unless  two- 
thirds,  in  number  and  in  value,  of  the  creditors  of  the  bankrupt,  who  shall  be  creditors  for 
not  less  than  fifty  dollars  respectively,  and  who  shall  have  duly  proved  their  debts  Under  the 
said  commission,  shall  sign  such  certificate  to  the  judge,  and  testify  their  consent  to  the 
allowance  of  a  certificate  of  discharge  in  pursuance  of  this  act;  which  signing  and  consent 
shall  he  also  certified  by  the  commissioners;  but  the  said  commissioners  shall  not  certify 
the  same  till  they  have  proof  by  affidavit  or  affirmation,  in  writing,  of  such  creditors,  or 
of  the  persons,  respectively  authorized  for  that  purpose  signing  the  said  certificate ;  which 
affidavit  or  affirmation,  together  with  the  letter  or  power  of  attorney  to  sign,  shall  be  laid 
before  the  judge  of  the  district  within  which  such  commission  issues,  in  order  for  the 
allowing  the  certificate  of  discharge,  and  the  said  certificate  shall  not  be  allowed  unless 
the  bankrupt  make  oath  or  affirmation  in  writing  that  the  certificate  of  the  commissioners 
and  consent  of  the  creditors  thereunto  were  obtained  fairly  and  without  fraud;  and  any  of 
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the  creditors  of  the  said  bankrupt  are  allowed  to  be  heard;  if  they  shall  think  fit  bfefore 
the  respective  persons  aforesaid,  against  the  making  or  allowing  of  such  certificates  by 
the  commissioners  or  judge. 

Sec.  37.  And  be  it  further  enacted,  That  if  any  creditor,  or  pretended  creditor,  of  any 
bankrupt  shall  exhibit  to  the  commissioners  any  fictitious  or  false  debt  or  demand,-  with 
■  intent  to  defraud  the  real  creditors  of  such  bankrupt,  and  the  bankrupt  shall  refuse  to 
make  discovery  thereof  and  suffer  the  fair  creditors  to  be  imposed  upon,  he  shall  lose  all 
title  to  the  allowance  upon  the  amount  of  his  effects  and  to  a  certificate  of  discharge  as 
aforesaid,  nor  shall  he  be  entitled  to  the  said  allowance  or  certificate  if "  he  has  lost  at 
any  one  time  fifty  dollars,  or  in  the  whole  three  hundred  dollars,  after  the  passing  of  this 
act  and  within  twelve  months  before  he  became  a  bankrupt,  by  any  manner  of  gaming 
or  wagering  whatever. 

Sec.  38.  And  be  it  further  enacted.  That  if  any  bankrupt  who  shall  have  obtained  his 
certificate  shall  be  taken  in  execution  or  detained  in  prison  on  account  of  any  debts  owing 
before  he  became  a  bankrupt,  by  reason  that  judgment  was  obtained  before  such  certificate 
was  allowed,  it  shall  be  lawful  for  any  of  the  judges  of  the 'court  wherein  judgment  was 
so  obtained,  or  for  any  court,  judge  or  justice,  within  the  district  in  which  such  bankrupt 
shall  be  detained,  having  powers  to  award  or  allow  the  writ  of  habeas  corpus,  on  such 
bankrupt  producing  his  certificate  so  as  aforesaid  allowed,  to  order  any  sheriflF  or  gaoler 
who  shall  have  such  bankrupt  in  custody  to  discharge  such  bankrupt  without  fee  or  charge, 
first  giving  reasonable  notice  to  the  plaintiif,  or  his  attorney,  of  the  motion  for  such 
discharge. 

Sec.  39.  And  be  it  further  enacted,  That  every  person  who  shall  have  bona-fide  given 
credit  to  or  taken  securities,  payable  at  future  days,  from  persons  who  are  or  shall  become 
bankrupts,  not  due  at  the  time  of  such  persons  becoming  bankrupt,  shall  be  admitted  to 
prove  their  debts  and  contracts  as  if  they  were  payable  presently,  and  shall  have  a  dividend 
in  proportion  to  the  other  creditors,  discounting,  where  no  interest  is  payable,  at  the  rate 
of  so  much  per  centum  per  annum,  as  is  equal  to  the  lawful  interest  of  the  State  where 
the  debt  was  payable,  and  the  obligee  lof  any  bottomry  or  respondentia  bond,  and  the 
assured  in  any  policy  of  insurance,  shall  be  admitted  to  claim,  and  after  the  contingency 
or  loss  to  prove  the  debt  thereon,  in  like  manner  as  if  the  same  had  happened  before  issu- 
ing the  commission;  and  the  bankrupt  shall  be  discharge^  from  such  securities  as  if  such 
money  had  been  due  and  payable  before  the  time  of  his  or  her  becoming  bankrupt;  and 
such  creditors  may  petition  for  a  commission,  or  join  in  petitioning. 

Sec.  40.  And  be  it  further  enacted.  That  in  case  any  person  committed  by  the  com- 
missioners' warrant  shall  obtain  a  habeas  corpus,  in  order  to  be  discharged  and  there  shall 
appear  any  insufficiency  in  the  form  of  the  warrant,  it  shall  be  lawful  for  the  court  or 
judge  before  whom  such  party  shall  be  brought  by  habeas  corpus,  by  rule  or  warrant,  to 
commit  such  persons  to  the  same  prison,  there  to  remain  until  he  shall  conform  as  afore- 
said, unless  it  shall  be  made  to  appear  that  he  had  fully  answered  all  lawful  questions 
put  to  him  by  the  commissioners;  or  in  case  such  person  was  committed  for  not  signing 
his  examination,  unless  it  shall  appear  that  the  party  had  good  reason  for  refusing  to 
sign  the  same  or  that  the  commissioners  had  exceeded  their  authority  in  making  such 
commitment;  and  in  case  the  gaoler  to  whom  such  person  shall  be  committed  shall  wilfully 
or  negligently  suffer  such  person  to  escape,  or  go  without  the  doors  or  walls  of  the  prison, 
such  gaoler  shall  for  such  offense,  being  convicted  thereof,  forfeit  a  sum  not  exceeding 
three  thousand  dollars,  for  the  use  of  the  creditors. 

Sec.  41.  And  be  it  further  enacted.  That  the  gaoler  shall,  upon  the  request  of  any 
creditor  having  proved  his  debt  and  showing  a  certificate  thereof  under  the  hands  of  the 
commissioners,  which  the  commissioners  shall  give  without  fee  or  reward,  produce  the 
person  so  committed;  and  in  case  such  gaoler  shall  refuse  to  show  such  person  to  such 
creditor  requesting  the  same,  such  person  shall  be  considered  as  having  escaped,  and  the 
gaoler  or  sheriff  so  refusing  shall  be  liable  as  for  a  wilful  escape. 

Sec.  42.  And  be  it  further  enacted,  That  where  it  shall  appear  to  the  said  commissioners 
that  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  mutual 
debts  between  them  at  any  time  before   such  person  became   bankrupt,  the  assignee  or. 
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assignees  of  the  estate  shall  state  the  account  between  them,  and  one  debt  may  be  set  off 
against  the  other,  and  what  shall  appear  to  be  due  on  either  side  on  the  balance  of  such 
account  after  such  set  oflf,  and  no  more,  sliall  be  claimed  or  paid  on  either  side  respectively. 

Sec.  43.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  to  and  for  the 
assignee  or  assignees  of  aiiy  bankrupt's  «state  and  efi'ects,  under  the  direction  of  the 
commissioners,  and  by  and  with  the  consent  of  tlie  major  part  in  value  of  such  of  the  said 
bankrupt's  creditors  as  shall  have  duly  proved  their  debts  under  the  commission,  and 
shall  bo  present  at  any  meeting  of  the  said  creditors,  to  be  held  in  pursuance  of  due  and 
public  notice  for  that  purpose  given,  to  submit  any  difference  or  dispute  for,  on  account 
of,  or  by  reason  or  means  of,  any  matter,  cause,  or  thing  whatsoever,  relating  to  such  bank- 
rupt, or  to  his  or  her  estate  or  effects,  to  the  final  end  and  determination  of  arbitrators 
to  be  chosen  by  the  said  commissioners,  and  the  major  part  in  value  of  such  creditors  as 
shall  be  present  at  such  meeting  as  aforesaid,  in  such  manner  as  the  said  assignee  or 
assignees,  under  the  direction  and  with  the  consent  aforesaid,  shall  think  fit  and  can  agree ; 
and  the  same  shall  be  binding  on  the  several  creditors  of  the  said  bankrupt,  and  the  said 
assignee  or  assignees  are  hereby  indemnified  for  what  they  shall  fairly  do,  according  to  the 
directions  aforesaid. 

Sec.  44.  And  be  it  further  enacted,  That  the  assignees  shall  be,  and  hereby  are,  vested 
with  full  power  to  dispose  of  all  the  bankrupt's  estate,  real  and  personal,  at  public  auction 
or  vendue,  without  being  subject  to  any  tax,  duty,  imposition,  or  restriction,  any  law  to 
the  contrary  notwithstanding. 

Sec.  45.  And  be  it  further  enacted,  That  if  after  any  commission  of  bankruptcy  sued 
forth,  the  bankrupt  happen  to  die  before  the  commissioners  shall  have  distributed  the 
effects,  or  any  part  thereof,  the  commissioners  shall  nevertheless  proceed  to  execute  the 
commission  as  fully  as  they  might  have  done  if  the  party  were  'living. 

Sec.  46.  And  be  it  further  enacted.  That  where  any  commission  of  bankruptcy  shall  be 
delivered  to  the  commissioners  therein  named,  to  be  executed,  it  shall  and  may  be  lawful 
for  them  before  they  take  the  oath  or  affirmation  of  qualification,  to  demand  and  take 
from  the  creditor  or  creditors  prosecuting  such  commission  a  bond  with  one  good  security, 
if_  required,  in  the  penalty  of  one  thousand  dollars,  conditioned  for  the  payment  of  the 
costs,  charges'  and  expenses  which  shall  arise  and  accrue  upon  the  prosecution  of  the 
said  commission :  Provided  always,  that  the  expenses  so  a^  aforesaid'  to  be  secured  and 
paid  by  the  petitioning  creditor  or  creditors  shall  be  repaid  to  him  or  them  by  the  com- 
missioner or  assignees  out  of  the  first  monies  arising  from  the  bankrupt's  estate  or  effects, 
if  so  much  be  received  therefrom. 

Sec.  47.  And  be  it  further  enacted.  That  the  district  judges  in  each  district  respectively 
shall  fix  a  rate  of  allowance  to  be  made  to  the  commissioners  of  bankruptcy,  as  compen- 
sation of  services  to  be  rendered  under  the  commission,  and  it  shall  be  lawful  for  any 
creditor,  by  petition  to  the  district  judge,  to  except  to  any  charge  contained  in  the 
account  of  the  commissioners:  and  the  said  judge,  after  hearing  the  commissioners,  may 
in  a  summary  way  decide  upon  the  validity  of  such  exception. 

Sec.  48.  Arid  be  it  further  enacted,  That  all  penalties  given  by  this  act  for  the  benefit 
of  the  creditors  shall  be  recovered  by  the  assignee  or  assignees  by  action  of  debt,  and  the 
money  so  recovered,  the  charges  of  suit  being  deducted,  shall  be  distributed  towards  pay- 
ment of  the  creditors. 

Seo.  49.  And  be  it  further  enacted.  That  if  any  action  shall  be  brought  against  any 
commissioner,  or  assignee  or  other  person,  having  authority  under  the  commission,  for 
anything  done  and  performed  by  force  of  this  act,  the  defendant  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence ;  and  in  case  of  a  non-suit,  dis- 
continuance, or  verdict  or  judgment  for  him,  he  shall  recover  double  costs. 

Sec.  50.  And  be  it  further  pnacted,  That  if  any  estate,  real  or  personal,  shall  descend, 
revert  to,  or  become  vested  in  any  person  after  he  or  she  shall  be  declared  a  bankrupt,  and 
before  he  or  she  shall  obtain  a  certificate  signed  by  the  judge  as  aforesaid,  all  such,  estate 
shall,  by  virtue  of  this  act,  be  vested  in  the  said  cominissioners,  and  shall  be  by  them 
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assigned  and  conveyed  to  the  assignee,  or  assignees  in  fee  simple  or  otherwise,  in  like 
manner  as  above  directed,  with  the  estate  of  the  said  bankrupt,, i at  the  time  of.  the  bank- 
ruptcy, and  the  proceeds  thereof  shall  be  divided  among  the  creditors. 

Sec.  51.  And  be  it  further  enacted.  That  the  said  commissioners  shall,  once  in  every 
year,  carefully  file  in  the  clerk's  office  of  the  district  court  all.  the  proceedings  had  in  every 
case  before  them,  and  which  shall  have  been  finished,  including  the  commissions^  exam- 
inations, dividends,  entries  and  other  determinations  of  the  said  commissioners,  in  which: 
office  the  final  certificate  of  the  said  bankrupt  may  also  be  recorded;  all  which  proceedings 
shall  remain  of  record  in  the  said  office,  and  certified  copies  thereof  shall  be  admitted  as 
evidence  in  all  courts,  in  like  manner  as  the  copies  of  the  proceedings  of  the  said  district 
court  are  admitted  in  other  cases. 

Sec.  52.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  for  any  creditor 
of  such  bankrupt  to  attend  all  or  any  of  the  examinations  of  said  bankrupt,  and  the  allow- 
ance of  the  final  certificate,  if  he  shall  think  proper,  and  then  and  there  to  propose  inter- 
rogatories to  be  put  by  the  judge  or  commissioners  to  the  said  bankrupt  and  others,  and 
also  to  produce  and  examine  witnesses  and  documents  before  such  judge  or  commissioners, 
relative  to  the  subject-matter  before  them.  And  in  case  either  the  bankrupt  or  creditor 
shall  think  him  or  herself  aggrieved  by  the  determination  of  the  said  judge  or  commis- 
sioners, relative  to  any  material  fact  in  the  commencement,  or  progress  of  the  said  pro- 
ceedings, or  in  the  allowance  of  the- certificate  aforesaid,  it  shall  and  may  be  lawful  for 
either  party  to  petition  the  said  judge,  setting  forth  such  facts  and  the  determination 
thereon,  with  the  complaint  of  the  party,  and  a  prayer  for  trial  by  jury  to  determine  the 
same,  and  the  said  judge  shall,  in  his  discretion,  make  order  thereon,  and  reward  a  venire 
facias  to  the  marshal  of  the  district,  returnable  within  fifteen  days  before  him^  for  the 
trial  of  the  facts  mentioned  in  the  said  petition,  notice  whereof  shall  be  given  to  the 
commissioners  and  creditors  concerned  in  the  same ;  at  which  time  the  trial  shall  be  had, 
unless,  on  good  cause  shown,  the  judge  shall  give  farther  tinie,  and  judgment  biing 
entered  on  the  verdict  of  the  jury  shall  be  final  on  the  said  facts,  and  the  judge  or  com- 
missioners shall  proeeed  agreeably  thereto.. 

Sec.  53.  And  be  it  further  enacted.  That  the  commissioners  before  the  appointment  of 
assignees,'  and  the  assignees  after  such  appointment,  may  from  time  to  time  make  such 
allowance  <"it  of  the  bankrupt's  estate  until  he  shall  haVe  obtained  his  finaj.  discharge^ 
as  in  their  opinion  may  be  reljuisite  for  the  necessary  support  of  the  said  bankrupt  and 
his  family. 

Sec.  54.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the  major  part  in  value  of 
the  creditors,  before  they  proceed  to  the  choice  of  assignees,  to  direct  in  what  manner,  with 
whom  and  where  the  monies  arising  by  and  to  be  received  from  time  to  time  out  of  the 
bankrupt's  estate  shall  be  lodged,  until  the  same  shall  be  divided  among  the  creditors,-  as 
herein  provided;  to  which  direction  every  such  assignee  and  assignees  shall  conform  as 
often  as  three  hundred  dollars  shall  be  rectelved. 

Sec.  55.  And  be  it  further  enacted.  That  every  mattfer  and  thing  by  this  act  required 
to  be  done  by  the  commissioners  of  any  bankrupt  shall  be  valid  to  all  intents  and  purposes, 
if  performed  by  a  majority  of  them. 

Sec.  56.  And  be  it  further  enacted.  That  in  all  cases  where  the  assignee  shall  prosecute 
any  debtor  of  the  bankrupt  for  any  debt,  duty  or  demand,  the  commission,  or  a  certified 
copy  thereof,  and  the  assignment  of  the  commissioners  of  the  bankrupt's  estate,  shall  be 
conclusive  evidence  of  the  issuing  the  commission  and  of  the  person  named  therein  being 
a  trader  and  bankrupt  at  the  time  mentioned. therein. 

Sec.  57.  And  be  it  further  enacted,  That  every  person  obtaining  a  discharge  from  his 
debts,  by  certificate  as  aforesaid,  granted  under  a  commission  of  bankruptcy,  shall  not  on 
any  future  commission  be  entitled  to  any  other  certificate  than  u.  discharge  of  his  person 
only;  unless  the  net  proceeds  of  the  estate  and  effects  of  such  person  so  becoming  bankrupt 
a  second  time  shall  be  sufficient  to  pay  seventy-five  per  ceiit.  to  his  or  her  creditors  on  the 
amount  of  their  debts  respectively; 
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Sec.  68.  And  be  it  further  enacted,  That  any  creditor  of  a  person  ngainst  whom  a 
commission  of  bankruptcy  shail  have  been  sued  forth,  and  who  shall,  lay  his  claim  before 
the  commissioners  appointed  in  pursuance  of  this  act,  may  at  the  same  time  declare  his 
unwillingness  to  submit  the  same  to  the  judgment  of  the  said  commissioners,  and  his  wish 
that  a  jury  may  be  impanelled  to  decide  thereon:  And  in  like  manner  the  assigned  or 
assignees  of  such  bankrupt  may  object  to  the  consideration  of  any  particular  claim  by  the 
commissioners,  and  require  that  the  same  should  be  referred  to  a  jury.  In  either  case  such 
objection  and  recjuest  shall  be  entered  on  the  books  of  the  commissioners,  and  thereupon 
an  issue  shall  be  made  up  between  the  parties,  and  a  jury  shall  be  imptlnelled,  as  in  other 
cases,  to  try  the  same  in  the  circuit  court  for  the  district  in  which  such  bankrupt  has 
usually  resided.  The  verdict  of  such  jury  shall  be  subject  to  the  control  of  the  court,  as 
in  suits  originally  instituted  in  the  said  court,  and  when  rendered,  if  not  set  aside  by  the 
said  court,  shall  be  certified  to  the  commissioners,  and  shall  ascertain  the  amount  of  any 
such  claim,  and  such  creditor  or  creditors  shall  be  considered  in  all  respects  as  having 
proved  their  debts  under  the  commission. 

Sec.  59.  And  be  it  further  enacted,  That  the  lands  and  effects  of  any  person  becoming 
bankrupt  may  be  sold  on  such  credit,  and  on  such  security,  as  a  major  part  in  value  of 
the  creditors  may  direct :  Provided,  nothing  herein  contained  shall  be  allowed  so  to 
operate  as  to  retard  the  granting  the  baiikrupt's  certificate. 

Sec.  60.  And  be  it  further  enacted.  That  if  any  person  becoming  bankrupt  shall  be  in 
prison,  it  shall  be  lawful  for  any  creditor  or  creditors,  at  whose  suit  he  or  she  shall 
be  in  execution,  to  discharge  him  or  her  from  custody,  or  if  such  creditor  or  creditors 
shall  refuse  to  do  so,  the  prisoner  may  petition  the  commissioners  to  liberate  him  or  her, 
and  thereupon,  if  in  the  opinion  of  the  commissioners  the  conduct  of  such  bankrupt  shall 
have  been  fair,  so  as  to  entitle  him  or  her  in  their  opinion  to  a  certificate,  when  by  law 
such  certificate  might  be  given,  it  shall  be  lawful  for  them  to  direct  the  discharge  of 
such  prisoner,  and  to  enter  the  same  in  their  books,  which  being  notified  to  the  keeper 
of  the  gaol  in  which  such  prisoner  may  be  confined  shall  be  a  sufficient  authority  for  his 
or  her  discharge :  Provided,  that  in  either  case,  such  discharge  shall  be  no  bar  to  another 
execution,  if  a  certificate  shall  be  refused  to  such  bankrupt:  And  provided  also,  that  it 
shall  be  no  bar  to  a  subsequent  imprisonment  of  such  bankrupt  by  order  of  the  commis- 
sioners, in  conformity  with  the  provisions  of  this  act. 

Sec.  61.  And  be  it  further  enacted,  That  this  act  shall  not  repeal  or  annul,  or  be  con- 
strued to  repeal  or  annul,  the  laws  of  any  State  now  iii  force,  or  which  may  be  hereafter 
enacted,  for  the  relief  of  insolvent  debtors,  except  so  far  as  the  same  may  respect  persons 
who  are  or  may  be  clearly  within  the  purview  of  this  act,  and  whose  debts  shall  amount 
in  the  cases  specified  in  the  second  section  thereof  to  the  sums  herein  mentioned.  And  if 
any  person  within  the  purview  of  this  act  shall  be  imprisoned  for  the  space  of  three 
months,  for  any  debt  or  upon  any  contract,  unless  the  creditors  of  such  prisoner  shall 
proceed  to  prosecute  a  commission  of  bankruptcy  against  him  or  her,  agreeably  to^the 
provisions  of  this  act,  such  debtor  may  and  shall  be  entitled  to  relief,  under  any  such 
laws  for  the  relief  of  insolvent  debtors,  this  act  notwithstanding. 

Sec.  62.  And  be  it  further  enacted.  That  nothing  contained  in  this  law  shall  in  any 
manner  affect  the  right  of  preference  to  prior  satisfaction  of  debts  due  to  the  United^States 
as  secured  or  provided  by  any  law  heretofore  passed,  nor  shall  be  construed  to  lessen  or 
impair  any  right  to,  or  security  for,  money  due  to  the  United  States  or  to  any  of  them. 

Sec.  63.  And  be  it  further  enacted,  That  nothing  contained  in  this  act  shall  be  taken 
or  construed  to  invalidate  or  impair  any  lien  existing  at  the  date  of  this  act  upon  the 
lands  or  chattels  of  any  person  who  may  have  become  a  bankrupt. 

Sec.  64.  And  be  it  further  enacted,  That  this  act  shall  continue  in  force  during  the 
term  of  five  years,  and  from  thence  to  the  end  of  the  next  session  of  congress  thereafter, 
and  no  longer:  Provided,  that  the  expiration  of  this  act  shall  not  prevent  the  complete 
execution  of  any  commission  which  may  have  been  previously  thereto  isfued. 
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An  Act  to  provide  for  the  more  convenient  organization  of  the  Courts  of  the  United  States. 

(February  13,  1801.)  , 

Sec.  12.  The  said  circuit  courts  respectively  shall  have  cognizance,  concurrently  vfith 
the  district  courts,  of  all  cases  which  shall  arise,  within  their  respective  circuits,  under 
the  act  to  establish  an  uniform,  system  of  bankruptcy  throughout  the  United  States; 
and  each  circuit  judge,  within  his  respective  circuit,  shall  and  may  perform,  all  and 
singular,  the  duties  enjoined  by  the  said  act  upon  a  judge  of  a  district  court:  and  the 
proceedings  under  a  commission  of  bankruptcy  which  shall  issue  from  a  circuit  judge  shall, 
in  all  respects,  be  conformable  to  the  proceedings  under  a  commission  of  bankruptcy 
which  shall  issue  from  a  district  judge,  mutatis  mutandis. 

An  Act  to  amend  the  judicial  system  of  the  United  States. 

(April  29,  1803.)  . 

Sec.  11.  In  all  cases  in  which  proceedings  shall,  on  the  said  first  day  of  July  next, 
be  pending  under  a  commission  of  bankruptcy  issued  in  pursuance  of  the  aforesaid  act, 
entitled  "An  act  to  provide  for  the  more  convenient  organization  of  the  courts  of  the 
United  States,"  the  cognizance  of  the  same  shall  be,  and  hereby  is,  transferred  to,  and 
vested  in,  the  district  judge  oi  the  district  within  which  such  commission  shall  have 
issued,  who  is  hereby  empowered  to  proceed  therein  in  the  same  manner  and  to  the  same 
effect  as  if  such  commission  of  bankruptcy  had  been  issued  by  his  order. 
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Abatement.  fagk 

death  or  insanity  of  bankrupt,  effect,  Bankr.  Act,  §  8 273 

trustee,  death  or  removal,  does  not  effect,  Bankr.  Act,  §  46 715 

Abbreviations. 

in  schedules  or  petitions  not  permitted,  Gen.  Ord.  V •: .  .  1192 

Acconnts. 

estates;  refusal  to  permit  inspection,  Bankr.  Act,  §  29c 618 

trustees  to  keep,  Bankr.  Act,  §  47a  ( 6 )...;.. 716 

Acconnts  and  Papers. 

of  trustee,  open  to  inspection,  Bankr.  Act,  §  49 749 

Acts  of  Bankruptcy. 

acts  enumerated,  Bankr.  Act,  §  3a 82 

( 1 )  fraudulent  transfer,  Bankr.  Act,  §  3a  ( 1 ) 82 

(2)  preferential  transfery  Bankr.  Act,  §  3a(2)  . 82 

(3)  preference  through  legal  proceedings,  Bankr.  Act,  §  3a (3) 82 

(4)  general  assignment  for  benefit  of  creditors,  Bankr.  Act,  §  3a (4)  ....... .  82 

(5)  admission  .of  inability  to  pay  debts,  Bankr.  Act,  §  3a (5) •. .  82 

solvency  as  defense,  Bankr.  Act,  §  3c,  d 82 

time  of  commission,  petition  filed  within  four  months,  Bankr.  Act,  §'  3b.^ 82 

date  of  recording  or  registering  transfer,  Bankr.  Act,  §  3b 82 

trial  by  jury,  right  of  alleged  bankrupt,  Bankr.  Act,  §   19a 487 

assi^iment  for  benefit  of  creditors ;    elements 114 

transfers    constituting 115 

insolvency    not    essential 116 

confession  of  bankruptcy;  inability  to  pay  debts 127 

corporations   subject  to    .' 126 

power  of  board  of  directors. .  . . ' 127 

essential  elements 127 

unqualified  admission  of   inability 128 

construction  of  law 87 

not  applicable  to  voluntary  bankruptcies 88 

rules  of ;   act  remedial 87 

creditors  at  time  of  commission ;   petition  filed 87 

fraudulent  transfer ;  elements  of  act 90 

disposition   of   property 91 

intent  to  hinder,  delay  or  defraud  creditors 94 

allegations  in  petition 95 

proof ;    circumstances   of   transaction 96 

debtor's    admissions     96 

burden  on  creditor    97 

insolvency,  not  required  to  be  shown 97 

meaning  of  "  transfer  " 93 
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insolvency,    when    essential 

of  partnership ;  property  of  partners 

pleading;   solvency  as  defense.....;.;... 

proof  of 

time   of    

legislation,  history  and  analogies 

comparative ;   English  and  Continental  systems 

former  United  States  acts 

partnership;   receivership  constitutes 

commission   by   one  partner 

embezzlement  of  funds  by  one  partner 

what  constitute 

preference   through   legal   proceedings 

intent   not   essential 

suffered  or  permitted  judgment  or  levy 

appeal   from   judgment,   effect 

resistance  not  material 

creditors   must   have   provable  debts 

resultant  inequality  must  be  shown 

legal  proceedings,  what  included 

sale  of  final  disposition 

vacating    or    discharging 

five  days   before   sale 

final    disposition     

preferential    transfer,    essential    elements 

allegations  as  to  preferences 

intent  to  prefer 

knowledge  inferred  from  circumstances 

presumption,  where  result  is  preference 103, 

.     where    debtor    was    insolvent. . , -. 

distinguished   from   motive 

transfer  of  property;    meaning 

confession   of   judgment 

mortgage  or   security 

payment   of   money 

depletion    of    estate 

exchange  of  securities  does  not  constitute 

receiver  or  trustee,  appointment 

application   for,    constitutes   act 

appointment  under  equity  power  of  court ' 

application  for,  by  corporation 

insolvency    essential    

actual,    allegations   as   to 

proof,  burden  on  petitioners 

precedents   under   former   law , 
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Adjudication. 

appeals  to  circuit  courts  of  appeals  or  Supreme  Court,  Bankr.  Act,  §  25a 5' 

certified  copies  of  decrees,  trustees  to  file  in  recording  oflSces,  Bankr.  Act,  §  47c.  .  71 

compensation  of  trustee  for  filing,  Bankr.  Act,  §  47c. .  .  .  ,  , 7 

definition,  Bankr.  Act,  §   1 , 

involuntary  proceedings,  after  determination,  Bankr.  Act,  §   18d 4] 

where  bankrupt  does  not  plead,  Bankr.  Act,  §  18e 41 
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partnership,  Bankr.  Act,  §  5a 164 

one  or  more  members  solvent,  consent,  Bankr.  Act,  §  5h 164 

'consent  and  settlement  of  partnership  business,  Bankr.  Act,  §  5h 164 

referee  to  make,  in  case  referred  by  clerk,  Bankr.  Act,  §  38 650 

reference  after,  to  any  referee  in  district,  Bankr.  Act,  §  22 . ; 511 

form,  debtor  not  a  bankrupt.  Off.  Form  No.  11 1251 

bankruptcy,   Off.   Form  No.    12 1252 

alien  having  property  in  United  States 43 

appeals,   order  granting  or   refusing 592 

dismissal,   a   judgment 592 

effect  of  jury  trial 692 

certified  copy  of  decree ;  to  be  recorded 740 

date  of,  wider  definition 10 

effect,  as  to  property  of  bankrupt 44 

involuntary  proceedings,  order  to  be  entered 477 

effect   generally    479 

on  rights  of  creditors 480 

vacating,   application    481 

by   whom   made 481 

limitation  of  jurisdiction,  place  of  business,  residence  ot  domicile  in  district 38-40 

domicile  of  debtor,  what  constitutes 39 

residence  of  debtor,  what  constitutes 39 

principal   place   of   business 40 

corporations 40 

preceding  six  months 43 

partnership,  effect  of  -entity  doctrine. 180 

independent  of  that  of  partners 181 

death  of  partner,  effect 175 

insanity  of  partner 176 

infancy   of   partner 176 

form;  conformity  to  petition 180 

effect   on   discharge 180 

discharge  of  partnership  debts 181 

where  there  are  no  firm  assets 181 

referee  to  make,  reference  in  absence  of  judge 484,     653 

practice  in  involuntary  cases  after  reference 653 

reference  after,  entry  of  order 512 

general   and   limited 512 

to  any  referee  in  district 512 

State  courts;   effect  on  jurisdiction 557 

assignment  or  receivership  within  four  months 558 

corporations,  proceedings  for  dissolution 559 

Administration  of  Estates. 

expenses,  allowances,  Bankr.  Act,  §  62 931 

report,  examination  and  approval,  Bankr.  Act,  §  62 931 

priority  of  payment,  Bankr.  Act,  §  64b  ( 3 ) 985 

expenses ;    allowance    932 

priority  of  payment ; 932 

auctioneer's  services    932 

preservation  of  property,  allowance  of  sums  paid 933 

assignees  for  benefit  of  creditors 933 

practice   on   allowance 934 

'    attorneys;    employment  and  compensation 934 

See  Attorneys.  '■ 
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See  Acts  of  Bankruptcy. 

Adverse  Claimants. 
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surrender   equivalent   to   consent , '. • 533 
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plenary  suits  against;    jurisdiction 523 

possesiion,  power  of  receivers 51 

Aliens. 

bankruptcy,  when  property  is  in  country 146 

Alimony. 

discharge  not  to  affect  liability,  Bankr.  Act,  §  17 421 

due  or  to  accrue,  not  provable 438 

not  discharged  by  discharge  of  husband 438 

Alloirance  of  Claims. 

Bee  Proof  of  Claims. 

Amendments. 

petitions  and  schedules,  court  may  allow.  Gen.  Ord.  XI 1197 

how  made.  Gen.  Ord.  XI 1197 

discharge,  petition  for,  when  allowed 349 

specifications  of  objections,  when  allowed ^ 357 

petition    for    revocation. 413 

involuntary    proceedings ;    petition " 858 

petitions  in  bankruptcy,  when  allowed 460 

purposes  for  which  made 461 

within   reasonable  time 461 

defective  verification   ^ 462 

application,  how  made 464 

effect,  when  granted 465 

proofs  of  claims ;   allowance 792 

after  expiration  of  year 793 

informal  presentation;   defects  cured 792 

Anciliary  Jurisdiction. 

exercise  by  bankruptcy  court,  Bankr.  Act,  §  2 (20) 22 

effect  of  amendment  of   1910. 33 

includes  power  to  determine  adverse  claims 551 
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jurisdiction  of  bankruptcy  courts,  amendment  of  1910 33 

receivers,  appointment    ; 33 

suits  f^r  recovery  of  property 34 

testimony  of  witnesses 34 

Antecedent  Debts. 

payment,  witliin  four  months'  period,  preference 887 

Appeals. 

oases  in  which  brought,  Bankr.  Act,  §  25a 571 

time  of  taking,  Bankr.  Act,  §  25a '. 571 

trustees  not  required  to  give  bond,  Bankr.  Act,  §  25c 571 

jurisdiction  of  Supreme  Court,  Bankr.  Act,  §  24:a 561 

appeals  not  permitted  under  Act  of  January  28,  1915 606 

circuit  courts  of  appeals,  Bankr.  Act,  §  24a , • 561 

supreme  courts  of  territories,  Bankr.  Act,  §  24a '  561 

from    court   of    bankruptcy    to   circuit   court   of    appeals;    rules    in '  equity,    €ren. 

Ord.  XXXVI 1221 

to  Supreme  Court,  taken  within  thirty  days;  Gen.  Ord.  XXXVI 1221 

findings  of  facts  and  conclusions  of  law,  Gen.  Ord.  XXXVI 1221 

record ;  what  to  contain.  Gen.  Ord.  XXXVI 1221 

forms;   citation,   Supp.   Forms,  No.   150 1400 

circuit   court  of  appeals 591 

distinction  between,  and  petitions  to  revise 575 

revision  not  permitted,  in  case  remedy  is  appeal 578 

appeal,  treated  as  petition  to  revise 379 

in   bankruptcy   proceedings 564 

as   in   equity   cases 5gi 

judgments  only  appealable 591 

adjudication,  granting  or  refusing 592 

order  of  dismissal  a  judgment / 592 

effect  of  jury  trial 592 

discharge,  granting  or  denying 593 

order  dismissing  petition  to  review 594 

claim,  order  allowing  or  rejecting. . 594 

limited  to  money  demand 595 

amount    in    controversy. 595 

validity  of  lien  on  property 595 

time  of  taking 598 

extension  by  order  for  reargument 598 

when  commences  to  run ■ 59g 

parties;   notices    599 

trustee  to  bring,  when  all  creditors  interested 599 

practice;    petition 600 

assignment  of   errors;   defects 600 

bond  of  appellant 601 

citation ;    service    601 

perfecting  appeal,  by  filing  bond  and  issue  of  citation 602 

record;    evidence  and  findings 602 

certifying  portions 603 

incompetent  evidence  included i 603 

incomplete;   dismissal  of  appeal 604 

books  and  papers  which  may  not  be  transcribed '  604 

review   of   discretionary   rulings 604 

findings  of  fact  not  disturbed 605 

composition,  from  confirmation  or  rejection 329 
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controversies  arising  in  bankruptcy  proceedings 563 

what  constitute 563 

distinction  between,  and  proceedings  in  bankruptcy .^.  .  .  .  .664,  565 

importance  and  effect 566 

jurisdiction  as  in  other  cases 565 

appeals  to  Supreme  Court  not  permitted 565,  606 

decisions  final  under  Act  of  January  28,  1915 606 

procedure  outlined   574 

section  2Sa ;   scope  and  meaningi 573 

Supreme  Court,  controversies  arising  in  bankruptcy .  .  .: 567 

from  district  court  as  court  of  bankruptcy ,. .  568 

State  courts;  cases  in  which  brought 568 

from  circuit  courts  of  appeal;  effect  of  Act  of  Januarjr  28,  1915 606 

•  jurisdiction  prior  to  Act  of  January  28,  1915;  amount  in  controversy.  ...  607 

■                                federal    question   involved 607 

judgments  in  certain  cases ". 607 

practice;    regulated   by  rules 608 

certificates ;   when  issued 609 

writ   of   certiorari 610 

'       under  Act  of  1867 562 

section  24  of  present  act ;  scope  and  meaning  of  section 562 

Appearances. 

involuntary  proceedings,  bankrupt  or  creditor 468 

voluntary,  by  bankrupt,  effect 470 

made  within  five  days 470 

in  person  or  by  attorney 47 1 

Appellate   Courts. 

definition,  Bankr.  Act,  §  1 1 

Appellate  Jurisdiction. 

Supreme  Court,  circuit  courts  of  appeals,  and  supreme  courts  of  territories,  Bankr. 

Act,  §  24a 561 

exercise  of,  in  certain  cases,  Bankr.  Act,  §  25a 571 

not  permitted  under  Act  of  January  25,  1915 606 

controversies  arising  in  bankruptcy  proceedings 563 

distinction  between,  and  proceedings   in  bankruptcy 564,  565 

appeals  to  Supreme  Court  not  permissible 606 

'  .              under   Act  of    1867 < 562 

section  24  of  the  present  law 562 

exercise.     See  Appeals;  Circuit  Court  of  Appeals;  Revisory  Jurisdiction;  Supreme 
Court. 

Appraisal- 
property  belonging  to  estates,  Bankr.  Act,   §   70b 1106 

appointment  of  appraisers,  Bankr.  Act,  §  70b 1106 

form,  appointment,  oath  and  report  of  appraisers.  Off.  Form,  No.  13 1252 

appraisers ;    appointment    1 165 

number   and   qualifications    1165 

practice 1166 

Arbitration  of  Controversies. 

trustee  may  submit,  Bankr.  Act,  §  26a 611 

appointment  of  arbitrators,  Bankr.  Act,  §  26b i 611 

findings  of  arbitrators,  Bankr.  Act,  5  26c 611 

trustee's  application ;  contents.  Gen.  Ord.  XXXIII 1218 
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arbitrators;    appointment    612 

findings,   effect  of  verdict 612 

submission  to  arbitration;  order  of  court 612 

trustee   to   apply • 612 

notice   to   creditors 612 

Arrest. 

protection  of  bankrupt  from,  Bankr.  Act,  §  9a 277 

Assets. 

collection  and  distribution,  Bankr.  Act,  §  2(7) 22 

partnership,  firm  and  individual,  what  are 186 

marshalling  to  prevent  preferences 187 

for  payment  of  firm  debts 187 

distribution  among  firm  and  individual  creditors 188 

trustees,  collection   , , 719 

failure  to  "use  due  diligence 721 

Assigned  Claims. 

proof;    ownership   of  claims 789 

prior  to  proof,  and  after  adjudication 789 

date  and  facts  of  transfer .....' 790 

effect   on   priorities 790 

Assignment- 
claim  of  exemption,  not  permitted 217 

Assignment  for  Benefit  of  Creditors. 

act  of  bankruptcy,  Bankr.  Act,  §  3a(4) 82 

time  of  commission;  petition  within  four  months,  Bankr.  Act,  §  3b 82 

within  four  months,  void,  Bankr.  Act,  §  67e 1031 

act  of  bankruptcy ;  requirements 114 

what  constitutes    1 15 

insolvency    not    essential 116 

allowances  to  assignees  for  expenses ■  933 

sums  paid  to  creditors : 933 

services  in  preservation  of  estate 933,  1000 

assignee  not  adverse  claimant 527 

'  plenary  suit  to  recover  property;  jurisdiction  I 523 

creditors  assenting,  estopped  from  filing  involuntary  petition 84i 

fees  and  expenses  of  assignees ;   priorities 1000 

State  courts;  adjudication  terminates  jurisdiction 55'J 

stay  of  proceedings  in  State  courts. .  . .  : 297 

trustee  acquires  title  to  property  assigned 1125 

voidable,  if  within  four  months'  period 1076 

Attachment. 

bond,  discharge  of  debt,  effect  on  sureties 418. 

costs  in  suits,  provability 975 

possession  under,  person  or  officer  bailee  of  trustee 528 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 1032 

within  four  months'  period,  annulled 1084 

exempt  property,  not  affected 1085 

continued  for  preservation  of  estate •  1088 

Attorney-General. 

statistical  tables;  presentation  to  Congress,  Bankr.  Act,  %  53 761 
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proof  of  acknowledgment,  Gen.  Ord.  XXI 1206 

Attorneys. 

fees,  priority  of  paymeijt,  Bankr.  Act,  §  64b  ( 3 ) 985 

preferences,  recovery  by  trustee,  Bankr.  Act,  §  60d 861 

allowances,  notice  to  creditors 835 

compensation ;   allowance  by  court 935 

when  to  be  granted 935 

determination   of    amount 936 

services  for  claimants 937 

petitioning  creditors ;  matter  of  right 937 

amount  allowed '937 

reasonable  allowance   937 

payment  out  of  general  fund 938 

bankrupts  in  involuntary  proceedings 940 

in  voluntary  proceedings 940 

receivers,  appointed  in  bankruptcy 938 

appointed  by  State  court 939 

trustee ;  fees  an  expense  of  administration .  941 

allowance;   amount    942 

for  preservation  of  estate. .  .  .- 941 

assignee,  prior  to  bankruptcy 943 

priority  of  payment;  allowance 1002 

services  necessarily   rendered 1002 

petitioning  creditors ;    amount 1003 

bankrupt;   in  composition    1003 

resisting  adjudication    1004 

receiver  of  corporation  appointed  in  State  court 1004 

composition,  allowances    ; 327 

conduct  of  proceedings  by.  Gen.  Ord.  IV. . 1191 

name  and  place  of  business  to  be  entered,  Gen.  Ord.  IV 1191 

employment;    necessity  to  be   shown .' 934 

for  trustee ;  how  chosen 935 

lien  on  client's  papers;  validity 1018 

■      preferences ;  'payment  by  bankrupt 925 

In  contemplatidn  of  bankruptcy. 926 

recovery  of  payments ;   practice 926 

Auctioneers. 

services ;   payment 932 

Anziliary  Remedies. 

determination  of  ownership  of  property  in  custody  of  court ^ 552 

stays  and  orders  to  show  cause .  .': 552 

B. 
Bankrupt. 

death  or  insanity,  proceedings  not  to  abate,  Bankr.  Act,  §  8 273 

definition,   Bankr.   Act,    §    1 i 

detention,  order  issued,  Bankr.  Act,  §  9b 277 

duty  of  marshal,  Bankr.  Act,  §  9b 277 

custody  pending  examination,  Bankr.  Act,  §  9b 277 

discharge,  application  for,  when  made,  Bankr.  Act,  §  14a 335 

debts  not  affected,  Bankr.  Act,  §  17 421 

liability  of  co-debtors  not  effected,  Bankr.  Act,  §  16 . .-. 415 

revocation  for  fraud,  Bankr.  Act,  §  15 407 

dividends;   balance  remaining,  payment  to  Bankr.  Act,  §  66b 1029 
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duties  enumerated,  Bankr.  Act,  §  7 251 

attend  first  meeting  of  creditors,  Bankr.  Act,  §  7   ( 1 ) 251 

comply  with  lawful  orders,  Bankr.  Act,  §  7   (2) 251 

proofs  of  claims,  examinations,  Bankr.  Act,  §  7   (3) 251 

infoi'mation  as  to  false  claims,  Bankr.  Act,   §   7    (7) 251 

papers,  execution  and  delivery,  Bankr.  Act,   §   7    (4) 251 

transfers  of  property,  execution,  Bankr.  Act,  §  7    (5) ....■..;....  251 

trustee,  to  inform  as  to  evasions  of  act,  Bankr.  Act,  §  7.  (6) 251 

schedules  of  property  and  creditors,  preparation,  Bankr.  Act,  §   7    (8) 251 

examination  as  to  business,  etc.,  Bankr.  Act,  §  7   (0) 251 

extradition  from  one  district  to  another,  Bankr.  Act,   §    10 283 

involuntary,  persons  against  whom  proceedings  may'he  brought,  Bankr.  Act,  §  4. .  138 

corporations  may  be  proceeded  against,  Bankr.  Act.  §  4 138 

exceptions  as  to  wage  earners  and  farmers,  Bankr.  Act,  §  4. V. : 138 

service   upon,   Bankr.    Act,    §    18a 45-1 

appearance  and  pleading,  Bankr.  Act,   §   18b -.  - . 451 

where  insolvency  is  alleged,  Bankr.  Act,   §   3d ,  .  . 83 

offenses;   punishment,  Bankr.  Act,   §   29b 618 

arraignment  and  trial,  Bankr.  Act,  §  2  (4) 21 

protection   from   arrest,   Bankr.   Act,    §    9a. 277 

seizure  of  property  by  marshal,  Bankr.  Act,   §   69 , 1102 

release  upon  execution  of  bond,  Bankr.  Act,  §  69 1102 

suits  by  and_  against,   Bankr.  Act,   §    11 285 

stay  of  suits  against,  Bankr.  Act,  §   11a 285 

appearance  by  trustee,  Bankr.  Act,   §    lib. .  : 285 

trustee  may  prosecute  suits  brought  by,  Bankr.  Act,  §  lie 285 

voluntary,  person  entitled  to  benefits,  Bankr.  Act,  §  4 138 

imprisoned;    produced  on  habeas  corpus,   Gen.   Ord.  XXX 1216 

discharge,    if    for   provable   debt.    Gen.    Ord.    XXX 1216 

denial   of  bankruptcy.   Off,   Form,   No.   6 : ; 1246 

•      protection,   petition   for   order,    Supp.    Forms,   No.    87 1334 

order,    Supp.    Forms,    No.    88 .  . 1335 

alien,   adjudication    43 

attorneys,    allowances    in    composition 327 

claims,   examination    ......'..'.!..:. 255 

information  as  to  false  ...'.....:.'.. 255 

compositions,    offer    316 

See  Pompositions. 

death   or  insanity,  proceedings  not  to   abate. 274 

one  or  more  partners   274 

effect    on    right    of    discharge    .....  . .' .'•:.' .'".'.'.. 274 

on  wife's  dower    ....:.  .  i  ; .  .  I  .  .  . . .  .".  .  ." . 275 

on   rights   of   children    .'.' .... 275 

on  statutory  allowances  to  wife  and  children- .' 275 

detention,  purpose  of  provision ,  281 

application  for,  when  made 281 

-  discharge,    application   for    344 

■personal  representative  in  case  of  death  or  insanity. .  .  : 344 

time    of    making    ......* 345 

"failure  to  make  effect ■  ■  ■ 347 

petition   for,   allegations 348 

where   filed    •  ■  349 

amendments,    when    allowed 349 

grounds   of   withholding .::■. 366 

concealment  of  property    .....: 368 

false  oath  in  proceeding 376 
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books,   failure  to  keep,   destruction   or   concealment. 379 

false    statement   of    credit    386 

fraudulent  transfer 395 

previous  discharge  within  six  years  397 

refusal  to  obey  lawful  orders  or  answer  questions '. 399 

revocation ;    jurisdiction   exclusive    408,  409 

meaning   of    section 409 

fraud   only   ground 411 

knowledge  of   fraud    ......' 412 

practice ;     application     413 

debts  not  affected    423 

liabilities  for  certain  acts    432 

false    pretenses   or    representations    , 433 

wilful   and   malicious    injuries    < 436 

alimony   due  or  to   become   due 438 

debts  not  scheduled 441 

fiduciary    debts     444 

taxes  due   431 

domicile,  residence  or  place  of  business 38,  39,  40 

domicile    distinguished    from    residence 39 

residence,  what  constitutes   39 

place   of   business,   determination    ., 40 

corporations 40 

preceding   six   months    . .  . .' 43 

evasion  of  act,   notification  of  trustee 257 

examination,  duty  to  submit  to 264 

at   first   meeting   of   creditors 265 

j         at  such  other  times  as  court  may  order.  . ; 265 

production   of   bankrupt   for    266 

application   for   order ;    when  granted 266 

conduct;   procedure    26§ 

employment   of   stenographer 266 

counsel    for    bankrupt    ,,..... 267 

minutes   record   of ,,!.,, 267 

objections  and  rulings  to  be  entered , 267 

subject  matter ;   conduct  of  business 268 

property   of   bankrupt 268 

unsatisfactory   answers ;    contempt    .  -. 269 

criminating  questions;   immunity 269 

use    of    books   when   permissible . 27 1 

use    of    schedules    if    incriminating , 259^ 

refusal   to   answer,    because    of    incrimination 269,  270 

discharge  withheld,   for   refusal   to   answer   material^  question 271 

exemptions,   prescribed   by    State    laws 203 

right    to ;    domicile     -. , 212 

claim,  assertion  of ;  practice   213 

waiver,   how   made    ■. 214 

parties    entitled    to 217 

effect  of  fraud    . , .- ,  ,  ^ : 222 

acquisition   of   property   to    secure 227 

selection   out   of   encumbered   property 227 

kinds    of    property 229 

See  Eaiemptions. 

extradition,  when  to  be  granted 283 

practice ;   release  or  order  for  removal 284 
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involuntary,  debts  to  be  owed ;    amount 147 

persons  who  may  be  adjudged 147 

status   of  alleged   bankrupt;    time .:....  147 

-  change  of,  before  filing  petition 148 

wage-earners,    exception 149 

who  are   ......•;.,. 149 

subsequent  change  of  occupation i ; .  li . ! 147 

farming  or  tillage  of  soil,  persons  engaged  in l  . . ; 149 

chief  occupation ;   cattle  buyer    ....;..; 150 

dairying   and   cattle   raising    .;......,•.. 150 

lease  of  farm , 151 

change  of  occupation 147 

See  Involunta/ry  Proceedings. 

meetings  of  creditors,  attendance 253 

order  compelling   attendance    ; 254 

presence  at  first  meeting 253 

distance   of   over    150   miles 254 

See  Meetings  of  Creditors. 

obedience  of  lawful  orders,  enforcement 76,  254 

order  directing  property  to  be  turned  over '. 254 

offenses;    commission   generally    620,  625 

false  oath  in  proceeding ;  indictment , 622 

comprehends   false    swearing    . 629 

evidence ' 630 

concealment  of  property ;   indictment 622 

knowingly   and  fraudulently    621 

what  constitutes   625,  626 

trustee  must  be  appointed    •. 627 

by  corporation    627 

omission  from  schedules 628 

evidence 628 

conspiracy    to    conceal ;     indictment 623 

papers,  execution  and  delivery    256 

transfer   of   property,   execution    256 

to  pass  title  to  trustee 256 

property  acquired  after  petition  belongs  to 1116 

protection  from  arrest,  when  right  begins 279 

right  ends  with  discharge    279 

dependent .  upon  debts  released  by  discharge -. 279 

application   for    order 280 

court  or  referee  to  grant 280 

schedules,  preparation  and  filing    257 

time  when  filed    258 

by  whom  prepared  and  filed 258 

failure   to   prepare    or    file 258 

duty  of ,  referee   258 

examination    of   bankrupt    258,  265 

punishment 259 

use  as  evidence;  immunity 259 

form    and    contents     259 

creditors   and   liabilities    260 

accuracy  of  statements    260 

abbreviated   addresses   not   permitted    260 

residence,  sufficient  description 261 

assets;   omission  of  property 261 

omission   an   offense    628 


1578  General  In1>ex. 


Bankrupt  —  Continued.  page 

clstim  of  exemptions .  .237,  262 

articles   to   be   described    ; ; 238,  262 

V. ;        verification ^ 263 

•^  suits  against,  stay.     See  Stay  of  Suits.  •"  .. 

f:        continuance    by    trustee     ....  •  302 

'    :     ,          where  bankrupt  is  defendant 302 

where   bankrupt   is   plaintiff    .....; 304 

practice    ;....,;.. .-. ; . .  305 

title  vests  in  trustee,  as  of  date  of  commencement  I  of,  proceedings. 1113 

between  petition  filed  and  adjudication    .  .  .  ,  ; ,  . 1114 

and  appointment  of  trustee    ^. 1114 

See  Estates;  Property   of  Bankrupt;   Trustee^    ■ 

trustee ;   undue  activity  to  secure  appointment 707 

voluntary,    persons   who   may   become ;...... :  .  .  141 

debts   must  be   owed    142 

corporations  may  become 142 

board   of  directors  may   file   petition .  .-. ;  ij'.t .'.;; .  143 

infanta,  proceedings  by ,%i  .... .  144 

Ijinatics,   disability    , .-..,.';...: .,>  ..i!.  145 

married  women,  right  to  become . .  .  ■.  .  ...  .......  146 

aliens    having   property    in   country        i ;.  . 146 

Indians  may  become ....-..' 146 

estates   of  decedents    .t  ........ , 146 

who    may    become ,  .  .■ .  ; 139 

history  and  comparative  legislation    ...,., ...■:.  ..,■..•.. 139 

amendatory  acts  1903  and  1910 ,'., ,•<.;>,-.  |. .  •, .....; 140 

Bankruptcy. 

,  proceedings  not  to  abate  because  of  death  or  insanity  of  bankrupt;  Bankr.  Act,  §  8.  273 

corporations,   effect,   discharge    .' 156,  420 

liability  of  officers,  directors  and  stockholders 156,  420 

cases  prior  to  amendment   of    1910 .., 157 

date   of ;    time  of,   definition,   Bankr.   Act,    §    1 , 1 

partnership,   provisions   respecting,.  Bankr.   Act,    §   5 164 

See  Partners;  Partnership. 

persons    entitled   to    privileges    ...,,,  139 

history  and   comparative   legislation    .........'. 139 

amendatory  act  of   1903 140 

act  of  1910    .^ 140 

proceedings  commenced  by  filing  petition 458 

See  Petitions. 

Bankruptcy  Act. 

construction    and    interpretation     .'.;...;.,..  4 

act    is    remedial     ;  .  . ,' .'. 4 

purposes  of  act. .i.  .';'...'.;... .  4 

effect  on   State   legislation    :  . .  .'.  f. .  v;  ! 6 

enforcement    by    necessary    orders,    etc -....'..-.  . 75 

requirement  as  to  uniformity    .....':  .".  . 6 

suspension    of    State    insolvency    laws 6 

time  of  taking  effect 1186 

Bankruptcy  Courts. 

appeals  to  circuit  court  of  appeals,  equity  rules  govern.  Gen.  Ord.  XXXVI 1221 

to   Supreme   Court,   within   thirty   days,   Gen.    Ord.    XXXVI 1221 

creation,  and  jurisdiction  prescribed,  Bankr.  Act.   §   2 21 

definition,  Bankr.  Act,  §  1 lo 
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depositories,  designation,   Bankr.   Act,   §   61, i ......... .  929 

bonds  to  be  required,  Bankr.  Act,  §  61 . .  i . . .  : 929 

discharge;  filing  application  for,  Bankr.  Act,  §   14a 335 

objections;    hearing,   Baifkr.   Act,    §    14b ; .  .i . .  335 

grounds  for  withholding,  Bankr.  Act,  §  14b. j;.>.  . .  335 

jurisdiction  specified,  Bankr.  Act,  §  2 ;  : i . . .-. 21' 

meetings  of  creditors,  called  on  request  of  creditors,  Bankr.  Act,  §  55e. 763 

■  newspapers;  designation  for  publication  of  notices,  Bankr.  Act,  |  28..' 616 

:  partnership  adjudications,   jurisdiction,  Bankr.   Act,   §   5c .......' 164 

proceedings   in  equity,   equity  rules  govern,   Gen   Ord.   XXXVII..... 1222 

referee;    appointment,   Bankr.   Act,   §    34 ..... ; 644 

designation  of  districts,  Bankr.   Act,   §   34 > 644 

number  appointed,  Bankr.  Act,  §  37. . ■.  .i.  ..;.., 649 

transfer  of  cases;   petitions  filed  in  different  courts,' -Bankr.  Act,  §   32...: 639 

additional  parties,  power  to  bring  in i"...' .  .  .    6^ 

adjudication,   limitation   of   residence   of   bankrupt 37 

alien  bankrupts    , .  , 37' 

:  removal  from  one  district  to  another 38 

■ ;         effect,  as  to  property  of  bankrupt 44 

'.  ancillary    proceedings,    amendment    of    1910 32 

prior  to  amendment  of   1910 , , 32 

'jurisdiction    possessed    and    exercised    33 

receivers,  appointment : ." 33 

suits    for    recovery   of    property 551 

■ ':         testimony    of    witnesses     , 34 

; ,  .closing  estates,  jurisdiction    72 

when   and   how   estate   closed .  •. 72 

collection  and  distribution  of  estate,   jurisdiction % 67 

orders    directing    delivery    of    assets ■  •  •  ■ ■ .  •  •,  • 68 

disclosure   of   concealed   assets    < ,'. 89 

consent  to  reorganisation  of  corporation ........;. 70 

commission   of    offenses;    jurisdiction    , .  . , . . , ... .......  57 

.   composition,   jurisdiction .'._. . . ...  .......  75 

contempts;    jurisdiction  to  punish   for .:. 57 

imprisonment    for    debt;    constitutionality 58 

instances ., . . ,. 63 

proceedings,  when  will  lie 59 

possibility  of  performance 60 

ability  to  produce  property 60 

failure  to  explain    - 61 

practice,  provisions  controlling   64,  66 

continuance    of    goiVig    business,    jurisdiction ^ 

controversies,    jurisdiction    as    to    settlement 70 

costs,    taxation,    jurisdiction 79 

discharge,    jurisdiction     342 

residence  within  district  where  proceedings  are   pending 343 

law  governing  proceedings   343 

district  courts  constitute    ■ ■.■■■•■ 25 

equity,  court  of  proceedings •. 25 

rules    applicable     ' 26 

—        .  plenary  suit  in,  jurisdiction ••■■■•  26 

enforcement   of  act'  by   necessary   orders,   jurisdiction ,  75 

injunctions,  other  than  against  suits 76 

to    restrain    sales    ■ •  •  • 78 

practice  ■ '  ^ 
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(     exemptions,    jurisdiction 210 

(            administration   of   exempt   property    : 206 

jurisdiction,  court  first  acquiring » .'.,....  35 

limited  by  statute   i "'. 27 

expedition  in  exercise j ..'..., : ; 36 

scope  and  effect,  law  conferring   .' .  i: ' . .  .  i 515 

comparative  legislation;  former  laws 516 

effect    of    decisions 516 

under  former  acts '. 516 

prior  to  amendment  of  1903 i .......'.  .  520 

purpose  of  amendments  of  1903  and  1910 .....;;. . . ; . . . . .  .-j ,  521 

'            plenary  suits  against  adverse  claimants .!...' •.'.•. ; 523 

adverse  claimants,  determination s ': .  .  1 i . .  524 

who   are ;    rules   determining i 524,  529 

I                     consent  of  adverse  claimants,   when   required 531 

■  *                           voluntary  surrender  equivalent 533 

■  *                             method   of    showing 7 533 

suits   for   recovery   of    property 30,  536 

fraudulently  or  preferentially  transferred   '..'..' 536 

trustees  alone  may  bring 336 

property  which  may  be  recovered 537 

summary,   when   exercised 539,  549 

effect    of    amendment    of    1903 .- 541 

'                     possession,   dependent   upon 541 

'             unauthorized    surj-ender     '.'. ....;.. 545 

'                             property  in,  when" . .'.'; ...  ^.  ... 547 

of  bankrupt  becomes  that  of  court .*. ■.:.'. 547 

^  '                 W       actual    not    required , 544 

^  '                          constructive  sufficient 544 

^                             liens   on   property   in 545 

,    '                     exercise;    summary   process    '......:. 549 

^            territorial   extent 30,  551 

ancillary,  exercise 32 

inherent  in,  as  court  of  equity ; 32 

effect   of   amendment   of    1910. 33 

auxiliary  remedies,  stays  and  orders  to  show  cause ' 552 

•^                     determination  of  ownership  of  property  in  custody  of  court 552 

"     newspapers;    designation,   how   made , ; 616 

open   at   all   times    '. 30 

partnership  jurisdiction  where  partners  domiciled  -in  different  districts 43 

preference;    recovery;     jurisdiction 920 

receiver,  jurisdiction  to  appoint   44 

See  Receivers. 

referee ;    appointment 544 

limits   of   district  _ 545 

removal  from  office .  .• ■.  g45 

term    of    office     545 

reopening   estates,    jurisdiction 73 

grounds ;    application    73 

suits  by  trustee,  recovery  of  property,  jurisdiction,  Bankr.  Act,  §  23b 513 

consent  of  proposed  defendant,  Bankr.  Act,  §  23b 513 

,     transfer,  where  petitions  filed  in  different  courts 639 

parties  in  interest,  convenience  of ... 640 

practice;    illustrative   cases    640 
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trustee;  appointment  on  failure  of  creditors. > 703 

■  approval  or  disapproval  of  appointment ^. . . .  704 

grounds    of    disapproval ; .'  705 

violation  of  act;    jurisdiction  to  punish 57 

lawful    orders,    punishment , 57 

Bankruptcy    Crimes, 

See  Offenses. 

Banks. 

deposit  of  money;   when  a  preference ; 893 

deposits  received  while  insolvent 1058 

misappropriation '.....;;...•....  1058 

depositories;  designation,  Bankr.  Act,  §  61 :  . . . .'. ;  .J  929 

bonds  to  be  required,  Bankr.  Act,  §  61 .:.:.• 929 

disbursement   of   moneys    '. , .,  930 

liens  on  deposits  or  dividends  due  stockholders .  .  . .  1021 

•  not   subject   to   bankruptcy    152 

offsets;   deposits  against  notes    % .,.■ 1095 

against  overdrafts 1096 

liability  of  depositor  as  indorser   ..;.,>....  1097 

preferences,   proof   of,    surrender   of   deposits : :..:.  .i . .  . .  808 

transactions  generally,  when  constitute    , ; 892 

deposits   of   money 893 

Betting   and    Gaming. 

debts    based    on,    provability .  ,  , 967 

bucket  shop  transactions   ., 967 

Bills  and  Notes. 

debts  evidenced  by,  provability 960 

See  Provable  Debts;  Commercial  Paper.  ; ,   . , 

Bonds. 

petitioning  creditors,  on  application  to  take  possession  of  property,  Bankr.  Act,  < 

§    3e 83 

conditioned  for  payment  of  costs,  Banki-,  Act,  §  3e 83 

seizure  of  bankrupt's  property,  Bankr.  Act,  §  69 ;  ii02 

release  upon  execution  by  bankrupt,  Bankr.  Act,  §  69 1102 

petitioning  creditors;  purposes  and  effect 135 

liability  for  costs  and  expenses 135 

remedies  against  sureties    136 

sureties;  liability  not  affected  by  discharge  of  principal .'  417 

appeal  bonds 417,  420 

attachment   bonds    418 

replevin  and  jail  bonds 420 

bonds ;  provability   ? 970 

Bonds,   Official. 

filed  in  office  of  clerk,  Bankr.  Act,  §  50h. , 750 

referee;  amount,  sureties  and  conditions,  Bankr.  Act,  §  50a 750 

filed  with  clerk  of  court,  Bankr.  Act,  §  50h 750 

suits  upon,  for  use  of  person  injured,  Bankr.  Act,  §  50h 750 

brought  within  two  years,  Bankr.  Act,  §  501 751 

vacancy,  for  failure  to  give,  Bankr.  Act,  §  50k :  751 

sureties;  evidence  of  value  of  property,  Bankr.  Act,  §  50d 760 

two  upon  each  bond,  Bankr.  iSct,  §  .50e 750 
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value  of  property,  amount,  Bankr.  Act,  §  50f  ■. .  .•: 750 

corporations  may  become,  Bankr.  Act,   §  50g ; 750 

trustee;  sureties  and  condition,  Bankr.  Act,  §  50b. .  . .- 750 

amount;  creditors  to  fix,  Bankr.  Act,  §  50c. .  .' .v '.'.'.  J »  750 

liability  for  penalties  or  forfeitures,  Bankr.  Act,  §  50i . 751 

filed  with  clerk  of  court,  Bankr.  Act,  §  50h .,....,  750 

joint  bonds  of  joint  trustees,  Bankr.  Act,  §  50j ,......;.  .  .  . .  V.  'f51 

suits  upon,  Bankr.  Act,  §  50h .' .' . '. "! ; . .  ? . .  750 

brought  within  two  years,  Bankr.  Act,  §  50j «. .  751 

referee;   form  and   requi^-ements ..."j;. .:. . , 751 

•         sureties;  form  of   ; . ;;,,;: 752 

■             corporations  usually  act  as , 752 

trustee;   failure  to  give , :. ; 753 

creditors   fix   amount i,, ,(.... 752 

.  Books  and  Papers.  t 

production  on  examination  of  witnesses ........;';....... ■._.;. 503 

Books,   Failure   to   Keep.  <   . 

discharge,   ground   of   objection :  . .  .  ....... .  .■ .........  379 

essential  elements    l.T.  . ; . .; 380 

failure  alone  insufficient    ;  .  ; .....;...■..■..:..  381 

presumption  arising  from 382 

character  of  business  controls .' 383 

improperly  kept;  presumption   385 

Breaeh  of  Promise  to  Marry. 

discharge  of  liability 430 

accompanied  by  seduction,  Bankr.  Act,  §  17a   (2) 421 

Bnlk  Sales. 

evidence   of   fraud ,.^;-. ;'.'. 1069 

•    preference;    evidence  of , 915 

Bardensome  Property. 

petition  for  instruction  as  to  disposition,  Supp.  Forms,  No.  182 1432 

order  on,  form,  Supp.  Forms,  No.  183 .  j  .  . ' 1433 

trustee  may  refuse  to  accept ...-....; ■.  .\'.H  :  . ...  ; .  I;  .:  .-.  .  .  .  1162 

See  Estates;  Trustee.  '''"  '■  ■■ 

c.  ;•'?"" "'' 

Caveat. 

-  filing  petition   in  bankruptcy 459 

Certified  Copies. 

as  evidence,  Bankr.  Act,  §  21d 495 

purpose  of  provision 509 

order  approving  bond  of  trustee ' 509 

Certiorari,  Writ  of. 

issued  by  Supreme  Courts,  Bankr.  Act.   §   25d 57X 

from  Supreme  Court,  to  Circuit  Court  of  Appeals 610 

appropriation  by  petition g^o 

Chattel   Mortgage. 

invalid,  if  ineffectual  against  creditors 1074 

trustee  vested  with  rights  of  lien  creditors 733 

recording  or  filing;  void  for  want 1036  1039 

o'jject 1039 

effect   of   failure;    New  York   rule IO40 
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within  reasonable  time 1041 

trustee ;  right  to  attack  for  failure 1041 

possession   of    bankrupt 1042 

■  ^igreement   to   withhold '. 1043 

within  four  months'  period ,...., 1044 

valid;  mortgagor  in  possession 1057 

Circuit  Courts. 

jurisdiction  of  controversies  in  bankruptcy,  Bankr.  Act,  §  23a ,. 513 

concurrent  with  bankruptcy  courts,  Bankr.  Act,  §  23c ,,y .. .  513 

abolished  by  judicial  code j  :-. ;. 516 

concurrent  jurisdiction  over  offenses ,...,.,.,.  i  • 560 

effect    of    abolition ..,,.,...;, 560 

powers  and  duties  conferred  upon  district ,  courts ,;•  •  , 517 

effect  upon  jurisdiction  of  district  courts .(...,.(....  517 

Circuit  Courts  of  Appeal- 
appeals  from  bankruptcy  courts,  equity  rules  govern.  Gen.  Ord.  XXXVl.  .  . .......  1221 

to  Supreme  Court,  within  thirty  days,  Gen.  Ord.  XXXVI 1221 

record;  what  to  contain.  Gen.  Ord.  XXXVI.  .  .  : 1221 

appellate  jurisdiction,  Bankr.  Act,  §  24a 561 

exercise  of,  in  certain  cases,  Bankr.  Act,  §  25a .......'. 571 

superintendent  and  revise  in  matters  of  law,  Bankr.' Act,  §  24b 561 

Supreme  Court,  appeals  to,  Bankr.  Act,  §  25b 571 

appeals ;   controversies  arising  in  bankruptcy 563 

general  provisions  as  to. 567 

•ourt  always  in  session V 564 

in  bankruptcy  proceedings  as  distinguished  from  controversies  arising  in  bank- 
ruptcy   ... 564,  565 

importance  of  distinction  .' !...;',; 566 

as  in  equity  cases .  59 1 

judgments  only  appealable .,. 591 

order  or  decision  must  be  final ,  •  •  •  •  ^92 

adjudication,  granting  or  refusing 592 

order  of  dismissal  a  judgment ..:...  592 

effect  of  jury  trial ...............;.:;..  592 

discharge,  granting  or  denying 593 

order  dimissing  petition   to   review , 594 

claim,  order,  allowing  or  rejecting 594 

limited  to  money  demand 595 

amount    in    controversy 595 

lien  on  property  in  hands  of  trustee 596 

priority  and  secured 595 

claims   for   fees   and   expenses ' 597 

time  of  taking ■ 598 

order,  for  reargument ;  extension 598 

when  commences  to  run ' 598 

parties;    notices    • •  •  •  •  599 

trustee  to  bring,  when  all  creditors  interested ;  599 

practice;  petition   — 600 

assignment  of  errors • 600 

bond  of  appellant 601 

citation ;  service 601 

perfecting    appeal    602 

record ;    evidence  and  findings 602 

portions  certified    603 

evidence  objected  to,  included : 603 
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incomplete;   dismissal  of  appeal ,  i .......;.... 604 

books  and  papers  which  may  not  be  transcribed •  •  •  •  604 

review  of  discretionary  orders  and  rulings 604 

findings  of  fact,  not  disturbed 606 

effect  of  appeal  and  decision •  • .  -. 606 

costs  on  appeal  606 

decision  final  under  Act  of  Jan.  28,  1915 606 

revision ;  petition  to  revise  in  matter  of  lajy 575 

comparative   legislation 575 

distinction  between,  and  appeals 575 

right  exclusive  or  accumulative , 578 

if  review  may  be  had  by  appeal 578 

dependent  on  character  of  controversy 579 

questions  of-  law  and  fact,  remedy  by  appeal 581 

uniting  appeal  and  revision 579 

appeal  treated  as    579 

questions  of  law  only  considered 581 

matters  subject  to,  , 582 

object  and  character  of  proceedings  to  govern. 583 

orders   during   proceedings    583-587 

practice ;  petition,  form   587 

record ;   state  question  of  law  involved 587 

evidence  taken  before  referee 587 

"opinion  of  district  judge  on  review 588 

time  of  filing  petition 588 

execution  of  petition  589 

m"                   notice  to   adverse   parties 590 

dismissal  for  lack  of  parties 590 

revision  on  appeal ;   procedure  outlined 574 

Claims. 

See  Provable  Debts;  Proof  of  Claims. 

jurisdiction  to  allow  or  disallow.  Bank  Act,  §2   (2) 21,  44 

Claim  Fee. 

referee  entitled  to   ^ C79 

Clerks. 

compensation;  filing  fee,  Bankr.  Act,  §  ^2a 758 

definition,  Bankr.  Act,  §  1 1 

docket  to  be  kept.  Gen.  Ord.  1 1190 

duties  specified,  Bankr.  Act,  §  51 754 

searches,  certificates  of,  Bankr.  Act,  §  71 1182 

fees,  in  full  compensation,  Gen.  Ord.  XXXV. 1219 

indexes  of  petitions  and  discharges,  Bankr.  Act,  §  51 754 

indorsement  of  papers  filed,  Gen.  Ord.  II 1191 

transmission  of  proved  claims.  Gen.  Ord.  XXIV 1212 

compensation ;    filing  fee  as  full  compensation 759 

fees   for  copies  of  papers 759 

duties;  under  general  orders  and  forms 755 

fees,  accounts  for  755 

collection ~ 755 

payment  to  referee  and  trustee > 756 

pauper   affidavits    75g 

Closing  Estates. 

when  and  how  estates  may  be  closed 72 
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discharge  of  one;  liability  of  others  not  affected 416 

debts  of  partners 417 

indorsers  on  note;  discharge  of  maker 417 

sureties  on  bonds;  discharge  of  principal 417 

appeal  bonds , , , 420 

attachment  bonds;  discharge  of  debt 418 

suit  commenced'  more  than  four  months  before  bankruptcy 419 

replevin  and  jail  bonds 420 

directors  of  corporations  as  co-debtors 420 

Collection  and  Distribution. 

bankrupt  estates,  jurisdiction  of  bankruptcy  courts 67 

Conuneroial  Paper. 

debts  evidenced  by,  provability 960 

discharge  of  maker ;  liability  of  indorsers , 417 

indorser;  liability,  provable  debt.     (See  Provable  Debts) 960 

offset  by  bank,  of  deposits  against 1095 

liability  of  depositor  as  indorser 1097 

proof  of,  instrument  to  accompany  claim.. ,. 790 

statement  of   consideration . . .  1 790 

Commission. 

of  certain  officers.     See  Compensation;  Marshal;  Recevver ;  Referee;  Trustee. 

Compensation. 

clerk;   filing  fee,  Bankr.  Act,   §   52a 758 

marshal ;   commissions,  Bankr.  Actj   §   48d 741 

additional,  for  business  conducted,  Bankr.  Act,  §  48e 742 

receiver;   commissions,  Bankr.  Act,   §  48d. 741 

additional  for  business  conducted,  Bankr.  Act,  §  48c . . 741 

referees,   Bankr.  Act,"   §   40 t.1. 676 

trustees;  fees  and  commissions,  Bankr.  Act,  §  48a 741 

additional;  business  conducted,  Bankr.  Act,  §  48e 742 

three  trustees  instead  of  one,  Bankr.  Act,  §  48b 7^1 

withheld  for  removal,  Bankr.  Act,  §  48c 741 

referees ;    comparative    legislation 677 

prior  to  amendment  of  1903 677 

pauper   cases 678 

composition  cases  678 

filing   fee 679 

claim  fee;    purpose 679 

charge  against  estate 680 

disbursements  to  creditors;    commissions. 680 

full  compensation ;   meaning 681 

reference  to  two  or  more  referees 683 

special  master,  referee  acting  as 678 

trustees,  comparative  legislation 743 

amount    generally ? 743 

/            under  act  prior  to  amendment 744 

pauper   cases '44 

commissions  on  disbursements 744 

disbursements  to  (Jthers  than  creditors 745 

exempt  property;  .proceeds  of  sale 746 

payment    out   of   estate • 746 

rate    of    commissions '. • 747 

composition,  in  case  of • • 747 
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limitation   as   to   amount 1183 

eflFect   and   purpose. .  .  .^ 1184 

conducting  business,  additional   . . . , 747, 1184 

Composition, 

approval;  judge  to  grant,  Gen.  Ord.  XII 1198 

confirmation,  application,  when  filed,  Bankr^   Act,    §^  12b 308 

acceptance  by  creditors,  Bankr..  Act,  §  12b. 308 

deposit  of  consideration,  Bankr.  Act,  §  12b 308 

hearing,  date  and  place,  Bankr.  Act,  §  12c.' 308 

judge  to  order,  Bankr.  Act,  §   12d 308 

distribution  of  consideration,  Bankr.  Act,  §  12e 308 

operates  as  discharge,  Bankr.  Act,  §  14c 335 

notices  to  creditors,  Bankr.  Act,  §  58a  { 2 ) ,  .  / 826 

title  to  property  revests  in  bankrupt,  Bankr.  Act,  §  70f . . . „  .  11Q7 

opposition;  appearance  of  creditor.  Gen.  Ord.  XXXII 1217 

specification  of  objections,  IQen.   Ord.  XXXII ' 1217 

meetings  of  creditors,  to  consider,  Bankr.  Act,  §  12a 308 

offer  of  terms,  when  made,  Bankr.  Act,  §  12a ' 308 

order  confirming  or  setting  aside,  certified  copy,  as  evidence,  Bankr.  Act,  §  21f ....  495 

confirming,  evidence  of  revesting  title,  Bankr.  Act,  §  21g 495 

referee,  juriadiction  as  to,  Bankr.  Act,  §  38 650 

schedules  filed,  if  offered  before  adjudication,  Bankr.  Act,  §  12a ; 308 

setting  aside   confirmation,  application   of   proceeds   of   property   acquired,   Bankr. 

Act,  §  64c 985 

application  for,  within  six  months,  Bankr.  Act,  §  13 331 

fraud  in  procuring,  Bankr.  Act,  §  13 331 

vesting  of  property  in  trustee,  Bankr.  Act,  §  70d 1106 

forms;  petition  for  meeting  to  consider.  Off.  Forms,  No.  60 1292 

confirmation,  application  for.  Off.  Forms,  No.  61 1293 

order  granting,  Off.  Forms,  No.  62 1294 

distribution  on,  order;  Off.   Forma,  No.  63 1295 

offer,   Supp.   Forms,   No.   94 1341 

notice  to  creditors,  Supp.  Forms,  No.  95 1342  . 

acceptance  by  creditors,  Supp.  Forms,  No.  96 ... 1343 

certificate  of  referee,  Supp.  Forms,  No.   97 1344 

order  to  show  cause,  Supp.  Forms,  No.  98 1346 

opposition;  appearance  of  creditor,  Supp.  Forms,  No.  99 1347 

specifications  of  objections,  Supp.  Forms,  No.  100 1348 

order  of  reference  to  special  master,  Supp.  Forms;  No.  101 , ., 1349 

report  of  special  master,  Supp.  Forms,  No.  102 1350 

confirmation;   order  granting  or  refusing,  Supp.  Forms,  No.   103 1351 

petition  to  set  aside,  Supp.  Forms,  No.  104 1353 

act  of  1867,  provisions  concerning 311 

act  of  1898,  changes  in  former  act 312 

constitutionality 313 

construction  of  section 313 

appeals  from  confirmation  or  rejection 329 

bankrupt  not  entitled,  on  rejection ,  . .  329 

compensation  of  referee •. g78 

confirmation ;   objections,  how  made 323 

only  judge  may  make 323 

against  best  interests  of  creditors 323 

withdrawal  of  objections 326 

ascertaining  whether  majority  has  consented 322 

acts  or  omissions  barring  discharge 325 
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absence  of  good  faith .' 326 

creditors  who  may  object 323 

heiiring  of  objections 327 

allowances  to  attorney  of  bankrupt 327 

order  in  effect  a  discharge 314 

property  revests  in  bankrupt. 314 

notice  to  creditors  required . '. , : 830 

setting  aside,  title  vests  in  trustee 334 

consideration,  deposit   319 

place  and  time  designated  by  judge 319 

amount  of  deposit . 320 

cash,  sufficient  to  pay  priority  debts 321 

costs  of  proceedings 321 

counsel  and  referee's  fees 321 

deposit  of  assets  of  estate 322 

continental  systems   311 

distribution  of  consideration,  judge  to  direct 328 

by  check  or  warrant 328 

claims  to   share. 328 

unscheduled  claims 328 

dismissal,  when  completed ,  ■  ■  ■  ■  ^^^ 

effect  of,  as  discharge  of  debts 314,  405 

English  system  described ., .....'.,....  310 

examination  of  bankrupt  at  meeting  of  creditors 265 

informal,  settlement  outside  of  bankruptcy 316 

...       jurisdiction   of   bankruptcy   courts. 75 

offer  of  terms,  made  to  all  creditors 316 

who  may  make". '. 313 

after  examination  of  bankrupt 317 

discharge  ef  bankrupt 317 

either  before  or  after  adjudication 317 

schedules  to  be  filed ................... .' 318 

meeting  of  creditors  to  consider 318 

acceptance  by  creditors .'.... 318 

paper  or  instrument  signed  by  creditors.-.  : .  .  . ' 318 

creditors,  whose  claims  are  allowed : 319 

security  and  priority  claims.  .' : 319 

majority  in  number  and  amount 319 

purpose  and  effect  of  law 314 

referee,  jurisdiction  in  respect  to 322.  658 

report  to  judge ;  referee  to  make 323 

setting  aside  for  fraud .■ 331 

fraud.  What  constitutes 332 

false  schedules 332 

inducement  of  creditors  to  accept. • .  .  332 

failure  to  fulfil  terms 329 

application,  who  may  make "33 

'                to  judge  within  six  months 333 

petition;  contents "^3 

notice  to  creditors 3'* 

trial  before  referee ^^^ 

effect;  title  revests  in  trustee - 334 

Compromise. 


notices  to  creditors  required,  Bankr.  Act,  §  58a(7)  . 


826 
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controversy;  trustee  may,  Bankr.  Act,  §  27 613 

petition  for ;   decision  of  referee 614 

approval  of  court 614 

petition  for  meeting  to  consider,  Supp.  Forms,  No.  155 1404 

Compounding   Claims.  , 

petition  by  trustee,  bankrupt  or  creditor  Gen.  Ord.  XXVIII 1214 

Computation. 

time,  how  made,  Bankr.  Act,  §  31 637 

months  and  years,  how  computed 638 

days  and  fractions  of  days 638 

Conceal. 

definition,  Bankr.  Act,  §  1 2 

includes  what 16 

Concealment  of  Property. 

discharge,  ground  for  withholding 368 

essential  elements .  .  .  .  368,  369 

absence  of  fraudulent  intent 369 

failure  to  schedule  property 370 

undervaluation  may  be  considered 372 

evidence;    fair  preponderance 373 

continuing ;  what  constitutes 374 

effect  on  right  of  exemption 223 

offense ;  indictment  on  information 622 

conspiracy  for ;  indictment  on  information 623 

what   constitutes '.  .' 625 

Conditional  Sales,  Contracts  for. 

recording  or  filing;  void  for  want -. .  . , 1036 

unrecorded ;    validity   , .  1039 

trustee  vested  with  rights  of  credit  as  against 733 

title  of  trustee;  effect  of  failure  to  file 1145 

trustee  acquires  rights  of  creditors  as  against 1146 

lease  with  option  to  purchase 1147 

goods  consigned  for  sale 1 148 

option  to  purchase  or   return 1150 

Confession  of  Bankruptcy. 

act  of  bankruptcy;  essential  elements 127 

written  admission  of  inability  to  pay  debts 127 

corporations ;  power  of  directors 127 

partnership ;   by  one  member 129 

See  Acts  of  Bankruptcy. 

Conspiracy  to  Conceal. 

offense ;    indictment  on   information 623 

violation  of  bankruptcy  act;  punishment 632 

Contempts. 

before  referee,  Bankr.  Act,  §  41a 684 

certificates  of  facts  to  judge,  Bankr.  Act,  §  41b 684 

commitments  by  judge,  Bankr.  Act,  §  41b 684 

examination  of  bankrupt ;   evasion  or  refusal  to .  answer 269 

jurisdiction  to  punish,  Bankr.  Act,  §  2(16) 22,  57 

imprisonment  for  debt,  constitutionality 5g, 
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inatances  of  colitempt .•. 63 

proceedings,  when  will  lie \ . . .  .a 59 

evidence  of  guilt 59 

possibility  of  performance 60 

control  of  property;  possession i 61 

failure  to  explain  inability  to  perform 61 

properly  traced  to  possession 62 

practice  in  general 64 

notice  of  hearing 65 

order  of  commitment ,.  , , •  .  • • 66 

referee,  contempts  before ,., 66 

referee;  disobedience  of  orders 686 

order  to  restore  property , 686 

wilful  failure  to  obey 688 

ability  to  obey,  affirmatively  shown 687 

denial  of  ability  insufficient , 688 

refusal  to  explain  disposition... ..'....;..... ..'.'..'........  690 

misbehavior    in   presence '..'..';...............'... 690 

witnesses,  refusal  to  appear I  /■.  ^.  .  . 690 

lawful  mileage  to  be  paid 691 

refusal  to  be  sworn 691 

to   answer   material   questions 691 

evasive  and  indirect  answers '. 692 

practice ;  statute  must  be  followed 692 

notice  to  person  -charged 692 

certificate  to  judge 693 

filed   with   clerk 693 

petition  and  order 693 

service  on  person  charged 693 

reference  to   special   master .....; 694 

punishment ;   fine  or  imprisonment.. ." 695 

commitment;   order    695 

refusal  to  answer,  on  examination  of  third  party 502 

schedules,  failure  or  refusal  of  bankrupt  to  file 258 

Continnance  of  Bnsiness. 

jurisdiction  to  permit,  by  receiver 54 

period   limited;    due   diligence 55 

contracting  indebtedness 55 

conduct  of  business ^ ■ 55 

compensation  of  receiver  or  trustee , ; 56 

Contracts. 

claim  founded  on,  provable  debt,  Bankr.  Act,  §  63a  ( 4  j 944 

debts  founded  on;  provability 966 

form  not  material 967 

gambling  transactions  , 967 

breach  of  warranty. . . . . : 968 

executory,  damages  for  breach 968 

contingent  liabilities    .•.•■, 970,  977 

continuing;   bonds 970 

employment    and    commissions > , :  ■  •  971 

breach  of  covenant  in  lease ..V.. ... . 972 

implied ;  same  as  gwosj-eontracts _. 972 

torts ;   liability    973 

conversion  of  personal  property 973 
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■'  executory;   trustee  may  disclaim  burdensome v.  ...... ' 1162 

liabilities  based  on,  provable ;....... 949 

ecc  contractu  and  ex  delicto 949 

based   on  torts 951 

'  rights  under,  vest  in  trustee,  Bankr.  Act,  §  70a   (6)  . 1106 

OontroTersies. 

settlement,  jurisdiction  of  bankruptcy  courts .,.  ., 70 

application  by  trustee,  contents,  Gen.  Ord.  XXXIII ._,...;. : ,. 1218 

OontroTersies  Arising    in  Bankruptcy.  ''^" 

appellate  jurisdiction;  what  constitute '.'.■.■".'.'.•. 563 

distinction"  between  controversies  and  proceedings  in  bankruptcy 564,  565 

exercise  of  jjirisdiction  as  in  other  cases 565 

appeals  to  Supreme  Court  not  permitted ; .  . .'. ;  . .  .  .565,  606 

Conversion. 

'.discharge  of  liability  for;   judgment 428 

based  on  contractual  relation ...;.!. 428 

agents,  brokers,  etc. ;  release  of  debt . .  .  i  .  ,i . .  ! 429 

Copies.  J  .' 

of  proceedings  as  evidence,  Bankr.  Act,  §  21d, .... .  .'^.' .  . .' 495 

certified,  use  as  evidence .!..'....'..... 509 

Copyrights.  >:iiL.' 

title  vests  in  trustee,  Bankr.  Act,  §  70a  (2) .'. .' 1106 

trustee,   title   vests   in 1123 

Corporations. 

adjudged  involuntarily  bankrupts,  Bankr.  Act,  §  4 138 

municipal,  railroad,  insurance  or  banking  corporations  excepted,  Bankr.  Act, 

§  4  ~. 138 

bankruptcy    not    to    release    liability    of    officers,    directors    or    stockholders, 

Bankr.  Act,  §  4 '..'..'.  .'^ .'.. .,..'. 138 

definition,  Bankr.  Act,  §  1 2 

letter  of  attorney;  oath  or  acknowledgment,  Gen  Ord.  XXI 1206 

admission  of  inability  to  pay  debts 127 

directors,   power   to   declare 127 

writing  essential;  unqualified  admission 128 

bankrupt;  right  of  trustee  to  sue  directors 1160 

directors  and  stockholders ;   liabilities  released  by  discharge 420 

discharge ;  liability  of  directors  continues 420 

application  for 344 

dissolution,  proceedings  in  State  courts,  effect  of  adjudication ■ 559 

increase  of  capital  stock,  fee  a  provable  debt. 965 

involuntary  bankrupts;  corporations  included 152 

effect  of  dissolution  in  State  Courts 153 

unincorporated  companies    ^ 154 

petition  against,  allegations 155 

banking  and  insurance,  exceptions  as  to .....,., 152 

effect   of   bankruptcy;    discharge .....'. .'....,. 156 

liability  of  directors,  officers  and  stockholders ..:....... 157 

subject  to  bankruptcy  prior  to  amendment  of  1910 .....'..'... . 157 

-place  of  business,  determination  for  purpose  of  adjudication ' !'.  ^ .  .  .  .' 40 

designation  of,  in  certificate  of  incoi'poration '.'..'..' 41 

recovery  of  unpaid  stock  subscriptions 724 

liabilities  of  stockholders  and  directors ; 724 
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*  provable  debt,  ultra  vires  contract .947,    966 

of  bondholder  of  stockholder. .  .;.,;.  . ./.  . . ...  .  ..  .  .■.>:  .»  . .  .......;;.........  -954 

notes,  proceeds  used  for  corporate  purposes .; . .  : ; .  961 

bonds,  holders  may  prove ;  .  1 964 

rights  of  action,  when  to  vest  in  trustee . : 1160 

officers,  misconduct 1160 

unpaid   subscriptions 724,  1160 

directors;  right  of  stockholders  do  not  pass .......:... 1161 

right  to  sue  for  unauthorized  dividend .".  . .  1161 

taxes;  priority  of  payment 997 

-franchise;  not  entitled  to  priority i:..  998 

'  voluntary  bankruptcy,  proceedings ....."■ 142 

directors  may  file  petition 142 

Costs.  _      __l  _  ^, 

involuntary  proceedings;  contested  adjudication.  Gen.  Ord.  XXXIV ~. 1218 

where  petition  is  dismissed  or  withdrawn,  Bankr.  Act,  §  3a . .?.  . .  r.  83 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  2(18) ..........'. 22 

taxable  against  bankrupt,  provable  debt,  Bankr.  Act,  §  63a  ( 2 )...:....... 944 

incurred  in  good  faith  by  creditor,  Bank.  Act,  §  63a  (3)  . ; .  .'.■.  .•.  . .'.  ;  i. .  .  .' 944 

allowance,  where  petition  is  dismissed  or  withdrawn 135 

discharge,  in  contested  applications - 401 

exemptions,  payment  out  of'. , ;  .  .  243 

provability;  incurred  in  suits  by  or  against  bankrupt ; 973 

against   involuntary   bankrupt .-; . .  974 

in  action  to  recover  provable  debts 974 

in   attachment   suits '.  f'.  .  .  :  t'i '. .  '975 

taxation,  jurisdiction  of  courts  of  bankruptcy ...!.. '     79 

Connterclaim. 

allowed  against  estate,  Bankr.  Act,  §  68b 1090 

See  Set-offs. 

Oo'nrts. 

'  definition,  Bankr.  Act,  §  1 '■■ 1 

See  Banhruptcy  Courts;  District  Courts;  Referee.      u    ,,,  , 

Creditors. 

See  Debts;  Proof  of  Clcdnis;  Provable  Debts. 

definition,  Bankr.  Act,  §  1 .....; 1 

discharge,  objections  to,  hearing,  Bankr.  Act,  §   14b. 335 

.dismissal  of  proceedings;  notice  and  heaTing,  Bankr.  Aqt,  §  59g 837 

notices  to  creditors,  Bankr.  Act,  §  58a 826 

first  meeting;  publication,  Bankr.  Act,  §  58b 826 

referee  to  give,  Bankr.  Act,  §  58c 826 

payment  of  dividends,  Bankr.  Act,  §  65 1022 

residing  within  the  United  States,  Bankr.  Act,  §  65d .' .! 1022 

,,  .petition  in  invohintary  proceedings,  Bankr.  Act,  §  59b ,...■....  .^. 837 

number  and  amount  of  claims,  Bankr.  Act,  §  59b. 837 

Jiearing  as  to  number  and  amount,  Bankr,  Act,  §  59d 837 

computation  of  number,  Bankr.  Act,  §  59e 837 

intervention  and  answer,  Bankr.  Act,  §  59f . . .  > 837 

term    includes   what , 11 

trustee,  appointment  by,  Bankr.  Act,  §  44 699 

voters  at  meetings,  Bankr.  Act,  §  56a. .  ., 768 

compositions,   acceptance   of  terms •■•■:• ^^^ 


1692  General  IiftjEx. 


Creditors  —  Continued.  page 

discharge,  notice  of  hearing 349- 

intervention  before  adjudication  in  involuntary  proceedings . .; , 855 

when!  will  be  ordered 855 

creditor  who  may  file  petition 857 

application  to  join  in  petition ; 858 

notices  to;  under  statute  and  orders 827 

construction  and  effect  of  law , ,..,.. 828 

not  required  in  certain  cases .* : 82P 

eflfect  on   jurisdiction ,,..,......., 830 

See  Notices   to  Creditors.  .      ,- 

petitions  in  involuntary  proceedings ^ , 129-131 

number  and  amount  of  claims 843 

See  Involuntary  Proceedings. 
provable  debts.     See  Provable  Debts. 

trustee;   appointment  at  first  meeting 701 

Creditor's  Bill. 

prior  to  four  months'  period  not  affected  by  adjudication 1087 

lien,  when  not  dissolved 1087 

trustee  may  intervene  to  preserve  lien 1088 

Creditor's  Meetings. 

See  Meetings  of  Creditors. 

Crimes,  Banhrnptcy. 

See  Offenses. 

Criminating  Questions. 

bankrupt  need  not  answer ■.■..-,. 269 

use  of  schedules; 269  " 

books  and  papers  not  to  be  used 271 

'  privilege  of  immunity,  on  examination  of  third  persons '. 505 

See  Evidence. 

D. 
Days. 

computation,  how  made 638 

fractions,    how   counted 638 

Death. 

of  bankrupt,  proceedings  not  to  abate,  Bankr.  Act,  §  8 273 

rights  of  widow  and  children,  Bankr.  Act,  §  8 273 

no  abatement  after  filing  petition .  .  .'; ^ 274 

effect  on  right  of  discharge 274 

dower  and  allowances  to  children 275 

trustee,  does  not  abate  suit  or  proceeding,  Bankr.  Act,  §  46 715 

Debts. 

appeals  from  rejection  or  allowance,  Bankr.  Actf  §  25a 571 

definition,   Bankr.   Act,    §    1 1 

discharge,  not  affected  by,  Bankr.  Act,  §  17 421 

appeals;   order  allowing  or  rejecting 594 

amount  in  controversy , ;  595 

liens,  validity    gg5 

priority    and    secured 595 

released  by  discharge.     See  Discharge. 

partnership,  firm  or  individual 1 03 

commercial  paper,  firm  as  maker  or  indorser 194 

signing  in  firm  or  individual  name I95 
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assumption,  by  partner 196 

of  individual  debts  by  partnership 197 

provable  debts  means.      See  Provable  Debts 11 

taxes  not  provable 965,  994 

Decedent's  Estate. 

bankruptcy   proceedings   against 146 

Definitions. 

courts  of  bankruptcy,  Bankr.  Act,  §   1 1 

referee  not  included 10 

creditor,  Bankr.  Act,  §   1 1 

term    includes    what 11 

date  of  bankruptcy,  Bankr.  Act,  §  1 1 

debt,  Bankr.  Act,  §  1 j 1 

provable,   what   is 1 

discharge,  Bankr.  Act,  §  1 ^.  .  .  1 

dividends  20 

document,  Bankr.  Act,  §   1 2 

adjudication,  Bankr.  Act,  §  1 1 

what  contitutes    , 10 

appellate  courts,  Bankr.  Act,  §   1 . . 1 

bankrupt,  Bankr.  Act,  §  1 1 

bankruptcy;  time  of;  date  of,  Bankr.  Act,  §  1 1 

clerk,  Bankr.  Act,  §   1 1 

commencement  of  proceedings,  Bankr.  Act,   §   1 1 

conceal,  Bankr.  Act,  §   1 2 

corporations,  Bankr.  Act,     1 1 

courts,  Bankr.  Act,  §   1 1 

term  does  not  include  referee ..:...'. 10 

holiday,  Bankr.  Act,  §  1 2 

insolvency,  Bankr.  Act,  §   1 2 

term  includes  what ■'.,<■ 12-16 

judge,  Bankr.  Act,  §  1 >  a  -  ■ ',  i  ■  • 2 

oath,  Bankr.  Act,  §  1 ^ 2 

officer,  Bankr.  Act,  §   1 ;........ 2 

property '. ■  • 20 

persons,  Bankr.  Act,  §   1 ^ 2 

petition,  Bankr.  Act,  §  1 2 

preferences 19 

referee,  Bankr.  Act,  §  1 2 

secured  creditor,  Bankr.  Act,  §  1 2 

term  includes  what •  ■  •  ■  16 

States,    Bankr.    Act.    §    1 2 

transfer,    Bankr.    Act,    §    1 2 

meaning    applied    and    considered 17 

trustee,  Bankr.  Act,  §  1 2 

wage-earner,  Bankr.  Act,   §    1 " 

meaning  applied  and   considered    •  •  1° 

Depositions. 

right  to  take,  Bankr.  Act,  §  21b 495 

notice  of  taking,  Bankr.  Act,   §   21c 495 

in  bankruptcy  proceedings,  how  taken 508 

notice  to  adverse  parties. ^"^ 
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banking   institutions,,  designation,   Bankr.   Act,    §    61 929 

bonds  to  be  required,  Bankr.  Act,  §  61 929 

payment  by  cheek  or  warrant.  Gen.  Ord.  XXIX 1215 

trustee  to  deposit  moneys,  Bankr.  Act,   §   47a    (3) 716 

Detention. 

of  bankrupt,  order  issued,  Bankr.  Act,  §  9 277 

marshal  to  arrest,  Bankr.   Act,   §   9 277 

custody  and  release  on  bail,  Bankr.  Act,  §  9b ■■■■,■•  277 

application    for    order ;    when    made 281 

purpose    of    provision    281 

Disbursement. 

trustee;  check  or  dra;ft,  Bankr.  Act,  §  47a  (4) 716 

Discharge. 

appeals  to  circuit  courts  of  appeals  or  Supreme  Court,  Bankr.  Act,  §  25a 571 

application  for,  when  made,  Bankr.  Act,  §   14a 335 

hearing  by  judge,P'^"'^'--   ^"^   §    ^^^ •■  335 

6       J     3       S   .^(jg^      Qj.^      -JJ.JJ      ^jgg 

notice  to  creditors,  Bankr.  Act,   §   98a    (9 ) 926 

confirmation  of  composition  operates  as  discharge,  Bankr.  Act,   §   14c 336 

co-debtors  of  bankrupt,  liability  not  affected,  Bankr  Act,  §  16 415 

definition,  Bankr.  Act,  §   1 1 

debts  not  affected  specified,  Bankr.  Act,  §   17 421 

taxes,   Bankr.  Act,   §    17 421 

liabilities  for  false  pretenses,  Bankr.  Act,  §  17 421 

alimony  due  or  to  become  due,  Bankr.  Act,  §   17. ... 421 

maintenance  of  wife  or  child,  Bankr.  Act,  §   17 421 

seduction   or   criminal   conversation,   Bankr.   Act,    §    17 421 

not  included  in  schedules,  Bankr.  Act,  §  17 421 

fraud,   embezzlement,   etc.,   Bankr.   Act,   §    17 ...  7 421 

indexes,  clerks  to  prepare  and  keep,  Bankr.  Act,  §  51 ., 754 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  2   (12) 22 

objections  by  trustees  or  parties  in  interest,  Bankr.  Act,  §  14b 335 

hearing  by  judge,  Bankr.  Act,  §   14b 335 

trustee  to  interpose,  when  authorized  by  creditors,  Bankr.  Act,  §  14b 335 

opposition,  creditor  to  enter  appearance.  Gen.   Ord.  XXXII 1217 

specifications   of   objections,   Gen.    Ord.    XXXII 1217 

order  granting  or  setting  aside,  certified  copy  as  evidence,  Bankr.  Act,  §  21f 4195 

petition  to  state  facts  of  case.  Gen.   Ord.  XXXI 1217 

revocation,  application  filed  within  six  months,  Bankr.  Act,  §  15 407 

fraud   of  bankrupt,   Bankr.   Act,   §    15 407 

setting  aside,  proceeds  of  property  arquired,  Bankr.  Act,  §  64c 985 

vesting  of  property  in  trustee,  Bankr.  Act,  §  70d 1106 

forms;   petition  and  notice  thereon.  Off.  Forms,  No.  57 1289 

opposition;   specification  of  objections.  Off.  Forms,  No.  58 1291 

order   granting.   Off.   Forms,   No.    59 1291 

extension  of  time  to  apply;  petition,  Supp.  Forms,  No.   105 1354 

referee's    certificate,    Supp.    Forms,    No.    106 1355 

order  of  referee,  Supp.  Forms,  No.  107 1356 

application;  order  to  show  cause,  Supp.  Forms,  No.  108 1357 

certificate  of  conformity;    referee,   Supp.   Forms,  No.   109 1358 

opposition;   appearance  by  creditor,   Supp.   Forms,  No.    110 1359 

specification  of  objection,   Supp.   Forms,  No.   Ill 1359 

exceptions  by  bankrupt,  Supp.  Forms,  No.  112.  . .  : 1360 
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reference  to  special  master,  order,  Supp.   Forms,  No.   113. 1361 

notice   of   hearing,    Supp.   Forms,   No.    114 13g2 

order  denying,   Supp.   Forms,  No.    116 1363 

appeals,  order  granting  or  denying. 593 

order  dismissing  petition  to  review   . .  ._, 594 

application    by   bankrupt    344 

by  corporation  or  partner    344 

denial  in  former  proceedings 344 

personal  representative  in  case  of  death  or  insanity 344 

time    of    making    345 

extension    for    cause 345 

filing  after  expiration    , ; 347 

failure  to  make,  within  time  limited 347 

effect   same   as   denial    , 347 

made    to    judge _ 343 

reference  to  referee  as  special  master ■  ■  •.  ■ 343 

petition   for,   allegations    ^ ] 348 

verification;    requirement-  ■ 348 

where  filed ... ,.'.... .' 349 

amendments,   when   allowed 349 

notices  to  creditors  and  trustees 349,  831 

form .'. )..... 349,  831 

co-debtors,  liability  not  affected .  .■.•'-■  ■  ■  ■  416 

section    16    declaratory   of    law 416 

construction    of    section 416 

discharge   of    one   co-debtor    '. 416 

debts  of   partners 417 

endorsers  on  notes,  discharge  of  maker 417 

demand   note,   where   presentment   is   delayed 417 

sureties  on  bonds,  release  of  principal ..'...:....  417 

appeal    bonds    ,.;... .^.  . ...;;...  420 

attachment  bonds '.  . : 418 

replevin  and  jail  bonds T 420 

directors  of  corporation 420 

composition,  order  of  confirmation  has  effect  of 314,  405 

constitutionality    of    restrictions     : .  .  .  342 

costs   on   contested   applications    401 

death   of    bankrupt,    effect    274 

debts  not  affected,  rule  in  England 423 

under   act  of    1867    423 

scope  of  section '.  ^  ■ 423 

proof    of,    effect 423 

taxes  due i  .  .  431 

liabilities  for  certain  acts 4,32 

effect   of   amendment   of    1903 ...'.. 432 

false   pretenses   or   representations.  .~ 433 

fraud  involving  moral  turpitude 433 

property    obtained    by   false    pretenses    or    representations 434 

includes   things   of   substance   and   not   services 434 

actual    fraud    must   appear 435 

purchase  of  goods  without  intention  to  pay: 435 

wilful    or   malicious    injuries    436,  440 

intent   or   malice ;    determination 436 

acts  included , • 437 

judgments   for   personal    injuries 438 
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alimony,  due  or  to  become  due - 438 

maintenance  or  support  of  wife  or  child 430,  439 

not  applicable  to  purchase  of  goods  by  husband 439 

seduction  of  unmarried  female T 440 

criminal  conversation 440 

debts,  not  scheduled 441 

names  and   addresses  of  creditors 441 

what  constitutes  due   scheduling    . . .  ,j 441 

effect   of   actual   notice   of  bankruptcy •  443 

failure   to  give   residence    441 

fiduciary  debts;  what  constitute : 444 

persons  in  fiduciary  capacity 445 

public  officers  and  trustees 446 

bailee   of   money 447 

acting  as  public  officer  or  in  fiduciary  capacity 446 

sureties   on   bonds;    discharge 447 

debts  subject  to ;    provable  debts    ' ■■ 425 

judgment  debts 426 

fines,  penalties  and  debts  due  government 426 

not  affected  by  failure  to  prove 425 

persons  claiming;    effect 427 

aliens;   debts  discharged 427 

liabilities  for  torts ;  judgment  427 

effect   of   amendment   of    1903 427 

waiver    of    tort    , 428 

conversion,  liabilities  for ;    judgment 428 

based  on  contractual  relation .  .^ 428 

agents,  brokers,  etc.,  released , 429 

stock;  waiver  of  fraud ■■ 429 

breach  of  promise  to  marry;   liabilities .^, 430 

factor,   liability  for  proceeds  of  goods  consigned 431 

stockholders'  and  directors'  liabilities   431 

definition  and  natnre 341 

effect,   in  general , 402 

on   liens   in   garnishment  proceedings 405 

liens  not  affected 402 

relates  back  to  date  of  adjudication ,, 403 

must    be    pleaded     , , 405 

composition,   has   effect   of 405 

determining   effect   of   discharge    424 

granting  or  withholding;    discretion  of   judge 400 

order  to  be   issued    400 

grounds  of  opposition,  one  must  be  shown 366 

offense   of   larceny   before   petition   was   filed 367 

additional,  under  amendments  of  1903  and  1910 , 367 

concealment    of    property 368 

essential    elements .368,  369 

absence  of  fraudulent  intent    ; 369 

"  knowingly  and  fraudulently;"  proof  required.  ......,, 369 

property  belonging  to  estate    , 370 

failure  to  schedule  property 370 

property   transferred   to   wife 371 

salary   of    public    officer 372 

undervaluation    may    be    considered    372 

evidence;    fair    preponderance    373 
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continuing;  where  accomplished  before  bankruptcy 374 

conveyance  prior  to  four  months'  period 374 

placing   title    in    wife's    name 374 

false   oath    in  proceedings    376 

knowingly  and  fraudulently  made    376 

verification  of  answer  containing  false  statement  is  not 376 

oath    to    schedule     377 

examination  of   bankrupt,   false   oath 378 

matter  material  to  the  inquiry    378 

omission  of  property  from  schedule 378 

books,  failure  to  keep,  destruction  or  concealment 379 

eflfect  of  amendment  of  1903 379 

essential   elements   380 

after  passage  of  act    380 

by  bankrupt  or  by  his  direction 380 

intent   to   conceal   financial   condition 381 

mere  failure   insufficient    ., 381 

presumption  arising  from  failure 382 

character  of  business  controls  intent    383 

what    constitutes,    generally     384 

business  not  requiring   385 

improperly    kept ;    presumption     385 

destruction   of    vouchers 385 

burden  of  proof    • 386 

false  statement  of  credit,  amendment  of  1903  and  1910 386  ' 

elements  of  proof 386 

meaning   of   clause    •. .  .  .^ 387 

obtaining  money   or   property    388 

intent  to  defraud  essential  388,  389 

statement   of   financial   condition 389 

must   be   written    389 

falsity  must  be  proven    390 

purpose  of  obtaining  credit 392 

to   mercantile   agencies • 392 

equivalent   to   statement   to   creditor 392 

general   statements  not   sufficient    393 

special   statements  within  clause 393 

continuing   effect J . . .  394 

must  be  made  by  bankrupt 394 

fraudulent    transfer ;    meaning     395 

within   four   months'    period    395 

recording  within  four  months'  period    396 

preferential  transfer  not  included 396 

assignment  for  creditors  within   four  months'   period 397 

previous    discharge    in    voluntary    proceedings 397 

effect  on  debts  provable  in  former  proceedings 397 

within  six  years ;  measure  of  time 398 

refusal  to  obey  lawful  orders  or  answer 271,     399 

what  constitutes   399 

to   answer ;    effect    399 

hearing  on  application,  appearances   350 

creditors   in  person   or   by   attorney 350 

specifications  of  objections  to  be  ^led 351 

time   and   place    of    filing 35J. 

filed  by  trustee  or  party  in  interest 351 
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creditors  with  dischargeable  debt  are  parties  in  interest 352 

member  of  firm  must  show  that  he  acts  with  consent 353 

form    and    contents     353 

particularity  of  allegations    353 

general  averments  not  sufficient   354 

concealment  of  books,  allegations 357 

interest  of  creditors  must  be  alleged 355 

"  knowingly    and    fraudulently "    committed    offense 356 

conclusions  of  law  insufficient    355 

concealment   or   transfer    of   property 356 

false  statement  to  secure  credit 357 

amendments,   when   allowed    357 

waiver   of   defects    359 

exceptions   by  bankrupt 359 

creditor  proceeding  under  those  of  another 360 

verification 360 

by  partnership 360 

ground   of  withholding  must  be   shown 366 

reference  to  referee  as  special  master 361 

rulings   as   to   evidence    361 

report   and   minutes    362 

proceedings;   objections  as  beginning  of  suit 362 

death    of    creditor    after    objections 362 

rules   of    evidence    '. 362 

burden  of  proof  on  objecting  creditor 362 

presumption  in  favor  of  bankrupt    363 

proof  beyond  reasonable  doubt  not  required . ; 363 

testimony,   preservation    365 

report  of  special  master   , 365 

compensation  and  disbursements  of  special  master    366 

effect  of  withdrawal  of  objections . . ., 400 

history  and  comparative  legislation 339 

Roman  and  continental  systems 339 

English  system  340 

origin  and  nature    340 

in  United  States,  prior  acts * 341 

jurisdiction  of  courts  of  bankruptcy 342 

residence  within  district  where  proceedings  are  pending 343 

partnership  debts;  effect  of  adjudication  . . .' 180 

where  there  are  no  firm  assets 181 

debts  must  be  scheduled   181 

pleaded  as  bar  of  debts   448 

by  bankrupt  or  privies  in  title 448 

suit  pending  at  time  of  bankruptcy '. 448 

present  law,  original  act 342 

amendment   of    1910    342 

previous   effect   and   application    397 

within   six  years,   computation    398 

referee,  jurisdiction  as  to,  Bankr.  Act,  §  38a   (4) 6j8 

revival  of  debt  by  new  promise 449 

revocation,    under    English    act    408 

under  former  acts  in  this  country 408 

jurisdiction ;    collateral    attack     _ 408 

excludes   other    remedy    409 
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meaning   of    section    409, 

"  parties  in  interest  "    409 

"  undue  laches  "    410 

"  within-  one    year  " 410 

."  upon  a  trial  "    411' 

"  obtained  through  fraud  "    411 

"  facts  did  not  warrant  discharge  " 411 

grounds,  fraud  of  bankrupt   411 

fraud  in  fact  must  be  shown 411 

acts  constituting  fraud    412 

knowledge    of    fraud     412 

application ;   burden  of  proof    413 

made    to    judge    413 

petition ;   what  to  state 413 

notice  to  bankrupt    413 

effect  to  nullify  discharge   , 414 

title   vests   in   trustee    ' 414 

Dismissal. 

of  proceedings,  creditors  to  have  notice  and  opportunity  to  be  heard,  Bankr.  Act, 

§  S9g ,.... 837 

involuntary  proceedings,-  after  trial    478 

lack   of   jurisdiction 478 

consent  of  parties ;  notice  to  creditors 479,  833 

intervention  by  other  creditors    479 

District  Courts. 

appeals  to  Supreme  Court 568 

See  Appeals;  Supreme  Court. 

bankruptcy    courts,    jurisdiction    515 

See  Bankruptcy  Courts. 

circuit   courts,   powers   conferred   upon ••■/■■  ^^^ 

effect  upon   jurisdiction   in   bankruptcy 517 

removal  of  suits 519 

District  of  Colmnbia. 

appeals  to  Supreme  Court  from  Supreme  Court  of,  Bankr.  Act,  §  24a 561 

Districts. 

referees,  designation,  Bankr.  Act,  §  34 644 

Dividends. 

creditors'  rights  not  affected  by  subsequent  claims,  Bankr.  Act,  §  65c 1022 

residing  within  United  States,  Bankr.  Act.  J  65d 1022 

declaration  and  payment  on  allowed  claims,  Bankr.  Act,  §  65a 1022 

first,  when  declared,  Bankr.  Act,  §  65b 1022 

amount,  Bankr.  Act,   §   65b r 1022 

dividends  subsequent  to  first,  Bankr.  Act,  §  65b -^ 1022 

final,  when  declared,.  Bankr.   Act,   §   65b 1022 

,     notices  to  creditors,  Bankr.  Act,  §  58a  (5) .' 826 

payment  by  check  or  warrant.  Gen.  Ord.  XXIX .^ 1215 

referee  to  declare,  Bankr.  Act,  §  29a  ( 1 ) 662 

trustees  to  pay,  Bankr.  Act,  §  47a(9) 716 

unclaimed;  paid  into  court,  Bankr.  Act,  §  66a 1029 

after  one  year;  distribution,  Bankr.  Act,  §  66b 1029 

belonging  to  minors,  Bankr.  Act,  §  66b 1029 

balance  paid  to  bankrupt,  Bankr.  Act,   §   66b 1029 
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forms,  list  of  claims  and,  Off.  Forms,  Ko.  40 1275 

notice  of  payment,  Off.  Forms,  No.  41 1276 

first,  order  declaring  and  directing  payment,  Supp.  Fornis,  No.  162 1410 

final  order  of  distribution,  Supp.  Forms,  No.   164 • ., 1413 

combined  cheek  and  receipt,  Supp.  Forms,  No.   165 1416 

allowance  of  claims  subsequent  to  payment 1027 

declaration,   at   irregular   intervals ^ 1024 

pro    rata    distribution    of    assets 1024 

allowed  claims  of  creditors    '. 1024 

first,   time   and  amount '....■ 1024 

not  more  than  fifty  per  cent 1025 

subsequent,  as  soon,  as  amount  sufficient    1025 

practice;    order 1027 

order  restraining  payment    , .*  1027 

final;    when   to   be   made    - 1027 

effect  of  failure  to  prove  claims ; 1027 

definition,  of  term    , .:.... 20 

distribution;    pro   rata    share  'of   creditors 738 

garnishment,   when   permitted    , 1025 

meetings  of  creditors  for  declaration. 1024 

notices  to  creditors  of  declaration  and  payment .  832 

referee   to   declare    .~ 664,  1025 

to   prepare   sheets 664 

residents  of  United  States;   preference 1028 

unclaimed ;    comparative    legislation '. 1029 

practice    in    disposition ,•  •  ■  • 1029 

payment  of  balance  to  bankrupt 1030 

disposition,  after  payment  of  claims _. 1030 

Docket. 

clerk  to  keep.  Gen.  Ord.  I 1190 

contents  specified.  Gen.  Ord.  I 1190 

open  to  public  inspection.  Gen.  Ord.  I 1190 

Document. 

definition,  Bankr.  Act,  §   1 . .  .  .  f. 2 

title  vests  in  trustee,  Bankr.  Act,  §  70a  ( 1 )  ...  .1 .........  .' 1106 

title  vests  in  trustee ;   character 1122 

definition 1122 

Domicile. 

of  bankrupt,  in  district .' 38 

controls  right  to  exemption 212 

Dover. 

bankrupts  right,  when  to  vest  in  trustee '.'.■■. 1136 

property  of  husband,  vests  subject  to 'i'. 1136 

effect  of  death  of  bankrupt  husband 274 

E. 
Embezzlement.  . 

by  trustee ;  punishment,  Bankr.  Act,  §  29a 618 

preference ;    payment  of  funds  embezzled 900 

Employees. 

claim  for  services  under  contract,  provability 97 1 

damages  before  completion  of  contract 97 1 

priorities,  wages  entitled  to ", 1005-1011 
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on  special  funds;  validity 1060 

bankrupt  commingling  funds  with  his  own 1060 

Equity. 

bankruptcy  proceedings  are  proceedings  in 25 

plenary  suit  in,  bankruptcy  court  when  not  to  entertain '. .       26 

Equity-  Rules. 

govern  appeals  to  circuit  court  of  appeals,  Gen.  Ord.  XXXVI 1221 

practice  in  proceedings  in  equity  in  bankruptcy  courts,  Gen.  Ord.  XXXVII 1222 

Estates. 

administration,  expenses,  Bankr.  Act,  §   62 , 931 

report,  approval  and  allowance,  Bankr.  Act,  §  62 931- 

expenses,  indemnity  for.  Gen.  Ord.  X 1196 

appraisal  of  property,  Bankr.  Act,  §  70b 1106 

appointment  of  appraisers,  Bankr".  Act,  §   70b 1106 

information,  referee  to  furnish,  Bankr.  Act,  §  39a  ( 3 ) 662 

preservation,  cost,  priority  of  payment,  Bankr.  Act,  §  64b  ( 1 ) 985 

sales  of  property;  public  auction.  Gen.  Ord.  XVIII 1205 

at  private  sale,  Gen.  Ord.  XVIII •. .' 1205 

perishable  property,  without  notice.  Gen.  Ord.  XVIII ..'..? 1205 

trustees  to  collect  and  reduce  to  money,  Bankr.  Act,  §  47a(2) ; 716 

furnish  information  to  parties  in  interest,  Bankr.  Act.  §  47a (5) 716 

administration    expenses,    allowance.  .  .  i '.•'...  .^ 932 

priority  of  payment 932 

auctioneer's   services    932 

preservation  of   property .■ 933 

assignee  for  benefit  of  creditors ' 933 

practice  on  allowance 934 

attorneys ;    compensation 934 

See  Attorneys. 

appraisers  and  appraisal 1165 

cost,  a  charge  against  estate . 933 

number  and  qualification , 1165 

practice   on   appointment 1 166 

burdensome  property;  trustees  may  disclaim 1162 

executory  contracts  and  leases 1 162 

practice ;  report  for  instruction .^ 1 163 

order  to  disclaim 1 163 

claim  of,  against  another  estate,  proof 791 

closing,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §2(8) 22 

when    estate    deemed    closed ~. 72 

collection  and  distribution,  jurisdiction  of  bankruptcy  court,  Bankr.  Act,  §  2(7)  .22,       67 
recovery  of  property 68 

preservation;   payment  of  cost 933,  1000 

cost,  priority  of  payment ■ 1002 

actual  and  necessary  cost • l^"" 

rent  for  premises  occupied ;•  • • ^''"'^ 

recovering  property;   expenses  of  creditors 1000 

referee   to   give   information • ^"* 

reopening,  lack  of  administration  sole  ground 73 

application,  by  whom  made • '  ^ 

when  to  be  granted 73 

practice • '  *' 
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sales  of  bankrupt's  property  (see  Sales  of  Property) 69,  1166 

incumbered  property,  free  of  liens . 1171 

liens   should   be   protected 1176 

payment  of  liens  out  of  proceeds ."; 1173 

notices  to  lienors 1173 

validity  and  priority  of  liens 1175 

practice ;  public  or  private : 1171 

resale ;   when  granted 1176 

transfer  of  title  to  purchasers 1177 

title  vests  in  trustee;  comparative  legislation. .  , 1111 

scope  of  section  as  to  vesting 1111 

conflict  between  bankruptcy  act  and  State  law 1111 

as  of  date  of  adjudication,  relating  back  to  time  of  filing 1 1 TS 

property  which  vests ;  in  general 1115 

determination    of    question 1115 

possession  of  bankrupt -. _. 1115 

acquired  after  filing  petition  belongs  to  bankrupt 1116 

subject  to  claims,  liens  and  equities 1117 

same  plight  or  condition 1119 

defenses,   legal  and  equitable '. 1119 

'  acts  of  bankrupt  prior  to  bankruptcy 1120 

property  subject  to  trust 1120 

subject  to  liens  and  incumbrances 1121 

in  possession  of  bankrupt  as  bailee 1121 

effect  of  amendment  of  §  >7a(2)  by  Act  of  1910 1122 

specific  property;    in  general ^ 1122 

documents  relating  to  bankrupt's  property 1122 

patents,  copyrights  and  trade-marks 1123 

personal  powers   ■ 1123 

fraudulently  transferred  1124 

See  Fraudulent  Transfer. 

might  have  been  transferred  or  levied  upon 1127 

J    test  to  be  applied 1127 

property  pledged 1 128 

stock  purchased   for   customer.  . . , 1129 

shares  in  possession  of  broker 1130 

includes   every  vested   right .' 1130 

remainders  and  contingent  interests  1133 

trust   interests    1133 

resulting  and  constructive  trusts 1133 

surplus  income  from  trust  funds 1134 

funds  mingled  with  bankrupt's 1135 

dower  and  curtesy  rights , 1136 

personal  contracts  of  bankrupt 1137 

franchises  and  licenses 1137 

liquor  licenses   1 138 

seat  in  stock  exchange 1 138 

life   insurance   policies    1 144 

See  Life  Insurance  Policies. 

fire   insurance   policies 1144 

property  sold  on  condition 1 145 

See  Conditional  Sale. 

fraudulent   representations,   effect   of 1 150 

right  of  action  of  bankrupt 1158 

personal  injuries  not  included 1159 
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torts  affecting  property 1 159 

stock  subscriptions,  "unpaid 1160 

corporations;  liabilities  of  stockholders  and  directors 1160 

reclamation  proceedings;  rights  in  general 1151 

goods  purchased  without  intent  to  pay. 1153 

purchase  on  verge  of  bankruptcy 1153 

proof  of  insolvency 1153 

false  financial  statement. '. "T .  1154 

property  sold  subject  to  approval 1156 

expression    of    dissatisfaction. . 1156 

under  rental  contracts 1156 

payment    on    delivery 1 157 

title  does  not  pass  on  failure  to  pay 1157 

proof  of  identity  of  articles  sold 1158 

practice 115& 

Evidence. 

certified  copies  of-  proceedings,  Bankr.  Act,  §  21d 495 

order  approving  bond  of  trustee,  Bankr.  Act,  §  21e 495 

confirming  or  setting  aside  composition,  Bankr.  Act;  §  21f 495 

granting  or  setting  aside  discharge,  Bankr.  Act,  §  21f 495 

depositions  in  proceedings  in  bankruptcy,  Bankr.  Act,  §  21b. 495 

notice  of  taking,  Bankr.  Act,  §  21c 495 

examination  of  witnesses;  order  compelling,  Bankr.  Act,  §  21a 495 

wife,  concerning  business  transacted  by  her,  Bankr.  Act,  §  21a 495 

referee  to  cause  to  be  preserved,  Bankr.  Act,  §  39a(9)  . . ,.  .  .  .> 662 

referee  to  take  when  no  stenographer <'....  665 

Ezammation  of  Bankrupt. 

bankrupt  to  submit  to,  Bankr.  Act,  §  7(9) 251 

attendance  at  distance  of  more  than  150  miles,  Bankr.  Act,  §  7 2S1 

composition  when  offer  is  made,  Bankr.  Act,  §  12a 308" 

notices  to  creditors  required,  Banlcr.  Act,  §  58a  ( 1 ) 826L 

form  of  order.  Off.  Forms,  No.  28 ? 

at  first  meeting  of  creditors 264 

any    time    during    proceedings 264 

creditors  -entitled  to 265 

composition,   meeting   of   creditors   for 31g 

ascertaining  whether  majority  of  creditors  have  accepted 322 

conduct ;   procedure    266 

application   for   order 266 

production  of  bankrupt,  when  in  prison 266 

employment  of  stenographer 266 

counsel   for  bankrupt 267 

minutes;    record  of  testimony .' 267 

objections  and  rulings  to  be   entered , 267 

excluded  testimony  part  of  record 267 

discharge,  false  oath  as  ground  of  objection 376 

discharge  withheld,  for  refusal  to  answer.  .  . ._ 271 

incriminating  evidence    269-271 

notice  to  creditors  required 830 

not  required  in  certain  cases ; i. 830 

subject-matter ;    conduct   of   business 268 

property  acquired  before  petition 268 

unsatisfactory  answers ;   contempt 269 

evasion  or  refusal  to  answer 269 
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before  referee ;  conduct,  Gen.  Ord.  XXII 1210 

deposition  taken  in  writing  and  signed,  Gen.  Ord.  XXVII 1212 

referee,  refusal  of  witness  to  be  examined,  contempt,  Bankr.  Act.  §  41a 684 

order   compelling,   Bankr.   Act,    §    21a 495 

wife,  concerning  business  transacted  by  her,  Bankr.  Act,  §21a 495 

form  of  examination,  Off.  Forms,  No.  29 .  .  .  .' ,    1266 

summons  to  witnesses.  Off.  Forms,  No.  30 1266 

return  of  summons,  Off.  F'orms,  No.   30-. 1266 

application  for,  by  whom  made } 498 

when  to  be  made;   prior  to  adjudication 499 

comparative  legislation   497 

compulsory ;    scope  of  section 497 

contempts,  refusal  of  witness  to  appear 690 

refusal  to  be  sworn ' ; 691 

to   answer   material   questions 691 

evasive  and  impertinent  answers i 692 

jurisdiction  of  referee,  Bankr.  Act,   §  38 654 

persons  subject  to 500 

officers  of  bankrupt  corporation 500 

wife  of  bankrupt;   scope  of  examination 501 

practice ;  application  507 

special  masters  to  conduct 501 

referee,  administration  of  oaths 654 

conduct ;  admission  of  evidence 654 

exclusion  of  rejecte)^  evidence 655 

refusal  to  appes^r  and  testify ;   contempts 507 

scope  and  conduct ;  acts  and  property  of  bankrupt 502 

right    to    counsel 502 

production  of  books  and  papers ^. 503 

privileged  communications  504 

attorney  and  client 504 

confidential  communications    504 

criminating  questions ;  immunity 505 

privilege  as  to  books  and  papers ' 505 

use,  in  proceedings  in  other  courts 506 

Execution. 

stay,  levy  against  salary  of  bankrupt 1083 

within  four  months'  period,  release ; 1081 

sale  under,  may  be  enjoined 1082 

Exemptions. 

bankrupts  entitled  to,  Bankr.  Act,  §  6 200 

jurisdiction  of  bankruptcy  courts,   Bankr.  Act,   §   2(11) 22 

report  of  trustee  as  to  setting  apart.  Gen.  Ord.  XVII 1256 

trustees  to  set  apart,  Bankr.  Act,  §  47a(ll) 716 

forms;  order  determining,  when  no  trustee  appointed,  Supp.  Forms,  No.  77 1324 

exceptions  to  trustee's  report,  Supp.  Forms,  No.  78 1325 

order  determining,  after,   Supp.   Forms,  No.   79 1326 

petition  for  review,  Supp.  Forms,'  No.  80 1327 

acts  in  United  States  relative  to ^ 202 

acquisition  of  property  to  secure 227 

administration   of   property 206 

assertion  of  claim,  necessity 213 

compliance  with  State  statute 213 

time ;   prior  to  discharge 214 
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schedules  to  contain  claim 214 

specific  property,  to  be  claimed 214 

State  law  determines  character  and   amount 214 

attachment  against,  not  affected  by  adjudication 210 

claim,  bankruptcy  court  to  determine  merits 205 

waiver,  determination  as  to 209 

notes,  jurisdiction  in  -respect  to 209 

jurisdiction  ceaseB  on  determination 210 

requirements  of  State  law 242 

~        proof  of  right;"  burden  on  bankrupt '. 242 

referee's  findings  not  disturbed 242 

cost  and  expenses,  paylnent  out  of 243 

fraud,    effect    on    right 222 

depends  on  State  statutes 222 

concealment  of  assets 223 

fraudulent  transfer  by  bankrupt 224 

property  subject  to  exemption 225 

preferential  transfer,  effect , 226 

claim  out  of  property  recovered 226 

history  and  constitutionality 202-203 

incumbent  property,  lien  dissolved  by  adjudication 227 

liens  acquired  through  legal  proceedings .- 228 

kinds  of  property.  State  law  governs 229 

watches    and    jewelry 229 

wearing  apparel;  implements  of  trade 229 

homesteads;    State  decisions. .  . . : 231 

occupancy  in  fact 231 

persons  entitled  to : 232 

acquisition  by  proceeds  of  non-exempt  property : 232 

sale;   jurisdiction  of  bankruptcy  court ; : 233 

insurance  policies ;    surrender  .value ; : ".:'..'. 234 

State   statute   exempting 234 

pension  money ., 236 

unpaid  purchase  money 236 

parties  entitled ;   right  is  personal 217 

assignee  may  not  claim 217 

wife  or  children,  claim  for  benefit. 218 

failure  of  husband  to  assert  claim 218 

householder  or  head  of  family 219 

unmarried  bankrupts 219 

partners;  right  depends  on  State  law., 219-220 

partnership  assets 221 

persons  in  certain  occupations. 222 

property,   administration    206 

no  part  of  bankrupt  estate 207 

trustee  has  no  title :....,,...  ,208 

suits  in  respect  to,  no  jurisdiction 210 

right  of  bankrupt;  domicile  controls 212 

time  of  residence  or  domicile 212 

sale  of  property,  exemptions  out  of  proceeds ; .  .  .  240 

schedules  to   assert  claim 237 

enumeration  of  articles  238-262 

amendment  for  insertion  of  claim '.  . .  237-262 

to  contain  description  of  articles 238 

claim  must  be  filed  as  part  of 239 
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setting-oflF,  where  no  trustee  is  appointed 236 

out  of  proceeds  of  sale  of  property 237 

State  statutes  and  decisions  control 203 

force  and  effect  declared 204 

residence    of    bankrupt ■  .  205 

time  and  manner  of  claiming 205 

trustee  to  set  apart 210,  738 

■     does  not  take  title .208,  1164 

proceeds  of  insurance  policy ^ 208,  1164 

rights  and  duties  as  to 210 

surrender  of  possession  of  property 211 

'              trustee's   r^ort,   exceptions   by   creditors 240 

right   of   bankrupt   to   except 241 

report  and  exceptions  as  pleadings - 242 

waiver  of  claim;  failure  to  claim 214 

surrender  of  right 215 

effect;  property  remains  in  estate 216 

waive  note ;   right  of  holder 216 

discharge  withheld  until  determined 216 

Expenses.  • 

administration  of  estates,  allowance,  Bankr.  Act,  §  62 931 

priority   of   payment 1002 

auctioiieer's  services 932 

preservation  of  property ;  sums  paid 933 

assignees  for  benefit  of  creditors 933 

practice  on  allowance 934 

attorneys ;    compensation    934 

See  Attorneys. 

indemnity  for,  clerk,  marshal  or  referee  may  require,  Gen.  Ord.  X 1196 

referee ;   allowances 682 

Extortion. 

from   bankruptcy   estate;    punishment '. 632 

Extradition. 

of  bankrupt  from  one  district  to  another,  Bankr.  Act,  §  10 283 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  22(14) 22 

when  may  be  granted 283 

practice ;  release  or  order  for  removal 284 

F. 

Factor. 

discharge  of  liability  for  goods  consigned '....'. 431 

liens  for  advances  on  property  consigned 1061 

False  Claim. 

presentation    a   crime .....'..' 622 

False  Oath. 

offense;   punishment,  Bankr.  Act,  §  29b 618 

indictment    or    information 622 

false   swearing  comprehended 629' 

discharge,  ground  of  objection •. 376 

oath  to  schedules   i 377 

examination  of  bankrupt,  false  oath ' 378 
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False  Pretenses,  PAGE 

discharge  not  to  affect  liabilities  for,  Bankr.  Act,  §  27 421 

ilcbt  for  property  acquired,  not  discharged.' 433,  434 

fraud   must'  be   shown 435 

False  Statement  of  Credit. 

discharge,  ground  of  objection •  •  386 

elements  of  proof 386 

obtaining  money  on  property 386 

intent  to  defraud  essential 388 

statement  of  financial  condition 389 

purpose,  to  obtain  credit 392 

to  mercantile  agencies 392 

must  be  made  by  bankrupt '. 394 

Fanners. 

involuntary  proceedings,  not  to  be  brought  against,  Bankr.  Act,  §  4 138 

bankruptcy  proceedings  against,  exception 149 

chief  occupation ;  dairying .- 150 

lease  of  farm 157 

change   of  occupation 147 

Fees. 

additional,  officers  not  to  receive,  Bankr.  Act,  §  72 V 1183 

claims,  for  filing  proof,  referee,  Bankr.  Act,  §  40 ■. .' . .  J . 676 

clerk ;  filing  fee,  Bankr.  Act,  §  52a : .' .  ;  J'.' .  : 758 

to  account  for  fees,  Bankr.  Act,  §  51 754 

to  collect  those  of  clerk,  referee  and  trustee,  Bankr.  Act,  §51 754 

payment  to  referee  and  trustee,  Bankr.  Act,   §.51 754 

filing,  priority  of  pftyment,  Bankr.  Act,  §  64b (2) 985 

full  compensation  for  services.  Gen.  Ord.  XXXV 1219 

payable  out  of  estate.  Gen.  Ord.  XXXV 1-219 

marshal;  same  as  in  other  cases,  Bankr.  Act,  §  52b 758 

trustees;  amount  in  each  case,  Bankr.  Act,  §  48a 741 

deposited  with  clerk,  Bankr.  Act,  §  48a 741 

certificates  of  search,  Bankr.  Act,  §  51 754 

claims,  filing,  of  referee;  purpose ". 679 

when  payable;   charge  against  estate 680 

clerk;  filing  fee  as  full  compensation 759 

for  copies  of  papers 759 

filing,  in  involuntary  cases,  priority  of  payment '. . .  1001 

referee 679 

See  Compensation. 

Fidnciary    Capacity. 

debts  of  person,  for  fraud,  embezzlement,  etc.,  not  aflEected  by  discharge,  Bankr. 

Act,   i    17 ...;.. 421 

what  constitutes  ....... .^ ■ 444 

persons  in  fiduciary  capacity. 445 

Filing. 

papers  after  reference,  with  clerk  or  referee.  Gen.  Ord.  XX 1206 

Final  Reports. 

trustee  to  make,  Bankr.  Act,  §  47a(8) 716 

Fines  and  Penalties. 

judgments  not  provable 426 
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absolutely  owing,  provable  debt,  Bankr.  Act,  §  63a  ( 1 ) 994 

provability  of  debt 956 

owing  at  time  of  filing  petition . 957 

judgment,  evidenced  by 957 

instrument  in  writing,  evidenced  by 960 

Forms. 

adjudication,    debtor    not  a  bankrupt,  Oflf.  Form,  No.  11 1251 

bankruptcy.  Off.  Form,  No.  12 1252 

order  of,  and  reference,  Supp.  Forms,  No.  140 1390 

denying,   Supp.    Forms,   No.    141 1391 

petition  to  vaeate,  Supp.  Forms,  No.  142 1392 

notice  of  motion  to  vacate,  Supp.  Forms,  No.   143 1393 

amendment  of  schedules;   petition,  Supp.  Forms,  No.  81 1328 

order  to  show  cause,  Supp.  Forms,'  No.  82 • 1329 

order  granting,  Supp.  Forms,  No.  83 ^ 1330 

appeals ;   citation,  Supp.  Forms,  No.   150 1400 

appearance  of  creditors,  Supp.  Forms,  No.   122 1372 

by  intervening  creditors,  Supp.  Forms,  No.   123 .^ '  1373 

appraisers,  appointment,  oath  and  report.  Off.  Form,  No.  13 1252 

attorney  for  trustee,  order  appointing,  Supp.  Forms,  No.  181 1431 

bankruptcy,  denial  of,  Off.  Form,  No.  6 , 1246 

,     burdensome   property,  petition  for   instruction,   Supp.    Forms,   No.    182 1432 

order  on,  form,  Supp.  Forms,  No.   183 1433 

composition;  petition  for  meeting  to  consider,  Off.  Forms,  No.  60 1292 

confirmation,  application  for.  Off.  Forms,  No.  61 1293 

order  granting.  Off.  Forms,  No.  62 1294 

distribution  on,  order.  Off.   Forms,  No.   63 , 1295 

offer,  Supp.  Forms,  No.  94 1341 

notice  to  creditors,  Supp.  Forms,  No.  95 1342 

acceptance  by  creditors,  Supp.  Forms,  No.  96 1343 

certificate  of  referee,  Supp.  Forms,  No.  97 1344 

order  to  show  cause,  Supp.  Forms,  No.  98 1346 

opposition;  appearance  of  creditors,  Supp.  Forms,  No.  99 1347 

specifications  of  objections,  Supp.  Forms,  No.  100 1348 

order  of  reference  to  special  master,  Supp.  Forms,  No.  101 1349 

report  of  special  master,  Supp.  Forms,  No.  102 1350 

confirmation;   order  granting  or  refusing,  Supp.  Forms,  No.   103 1351 

petition  to  set  aside,  Supp.  Forms,  No.  104 1353 

compromise,  petition  for  meeting  to  consider,  Supp.  Forms,  No.  155 1404 

notice  of  meeting,  Supp.  Forms,  No.   156 1405 

order  authorizing,  Supp.  Forms,  No.  157 1405 

concealed  assets ;  petition  to  turn  over,  Supp.  Forms,  No.  85 1332 

order  to  bankrupt,  Supp^.  Forms,  No.  86 ,„ I333 

continuance  of  business,  order  allowing,  Supp.  Forms,  No.  184 I433 

discharge;  petition  and  notice.  Off.  Forms,  No.  57 1289 

opposition;   specification  of  objections.  Off.  Forms,  No.  58. . , 1291 

order  granting.  Off.  Forms,  No.  59 1291 

extension  of  time  to  apply;  petition,  Supp.  Forms,  No.  105 I354 

referee's  certificate,  Supp.  Forma,  No.  106 .....  :i,  ;  ... I355 

order  of  referee,  Supp.  Forms,  No.  107 135g 

application;  order  to  show  cause,  Supp.  Forms,  No.   108 I357 

referee's  certificate  of  conformity,   Supp.   Forms,   No.    109  1358 

opposition;  appearance  by  creditor,  Supp.  Forms,  No.   110 I359 

specifications  of  objections,  Supp.  Forms,  No.   Ill 135a 

exceptions  by  bankrupt,  Supp.  Forms,  No  112 _[  13gQ 
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special  master;  order  of  reference,  Supp.  Forms,  No.  113 1361 

notice  of  hearing,  Supp.  Forms,  No.   114 1362 

order  denying,   Siipp.   Forms,   No.    116 1363 

dividends,  list  of  claims  and,  Off.  Forms,  No.  40 1275 

notice.  Off.  Forms,  No.  41 1276 

first,  order  declaring,  Supp.  Forms,  No.   162 1410 

final  order  of  distribution,  Supp.  Forms,  No.   164 1413 

combined  check  and  receipt,  Supp.  Forms,  No.  165 1416 

examination  of  bankrupt,  order.  Off.  Forms,  No.  '28 1265 

or  witnesses,  substance.  Off.  Forms,  No.  29 . , 1266 

summons  to  witnesses.  Off.   Forms,  No.  30 1266 

return  of  summons.  Off.  Forms,  No.  30 1266 

exemptions;  trustees  report,  Off.  Forms,  No.  47 1282 

order  determining,  when  no  trustee    appointed,  Supp.  Forms,  No.  77 1324 

report  of  trustee.  Off.  Forma,  No.  47 , 1282 

exceptions,    Supp.    Forms,    No.    78 1325 

order  determining  after  exceptions,  Supp.  Forms,  No.  79 1326 

petition  for  review,  Supp.  Forms,  No.  80 1327 

injunction;  other  than  against  suits,  petition,  Supp.  Forms,  No.  73 1319 

stay  and  show  cause  order,  Supp.  Forms,  No.  74 1320 

order  that  writ  issue,  Supp.  Forms,  No.  75 : 1322 

after  stay  and  show  cause,  Supp.  Forms,  No.  76 1323 

intervention  of  creditors;  appearance,  Supp.  Forms,  No.  123 1373 

petition  of  creditors,  Supp.  Forms,  No.  124. .  .  .  ." 1374 

order  allowing,   Supp.   Forms,  No.    125 1375 . 

involuntary  proceedings;  trial,  notice  of,  Supp.  Forms,  No.  133 1383 

special  master;  order  of  reference,  Supp.  Forms,  No.  131 1381 

notice  of  hearing,  Supp.  Forms,  No.   132 1382 

report,  Supp.  Forms,  No.   134. , 1383 

exceptions  to  report,  Supp.  Forms,  No.  135 1384 

order  upon  report,  Supp.  Forms,  No.  136 .  1385 

jury,  demand  for,  Supp.  Forms,  No.   144 1394 

dismissal;  petition  of  creditors,  Supp.  Forms,  No.  137 1386 

order  to  show  cause,  Supp.  Forms,  No.  138 1388 

order,  on  petition  and  notice,  Supp.  Forms,  No.  139 1389 

jury  trial^  order  for,  form.  Off.  Form,  No.  7 1247 

letter  of  attorney  of  creditor.  Off.  Form,  No.  20 1259 

special,  of  attorney  in  fact,  Off.  Form,  No.  21 1260 

marshal,  special  warrant  to  seize  property.  Off.  Form,  No.  8. 1248 

bond  of  petitioning  creditors.  Off.  Forms,  No.  9. 1249 

bond  of  bankrupt  for  release,  Off.  Forms,  No.  10 1250 

meetings  of  creditors,  notice  of  first.  Off.  Forms,  No.  18 1257 

first,  list  of  debts  proved.  Off.  Forms,  No.  19 1258 

notices;   final  meeting  of  creditors,  Supp.  Forms,  No.   176 1426 

special  clauses,  Supp.  Forms,  No.   177 1427 

combined,  to  creditors;    Supp.   Forms,  No.    178. 1428 

affidavit  of  publication,  Supp.  Forms,  No.  179 1429 

mailing,  Supp.  Forms,  No.  180 1430 

order  to  show  cause,  on  creditor's  petition.  Off.  Forms,  No.  4 1245 

partnership;  voluntary  petition,  all  partners  not  joining,  Supp.  Forms,  No.  117..  1364 

petition  of  one  creditor  against,  Supp.  Forms,  No.  119 ... 1368 

pauper  affidavit,  certificate  as  to  falsity,  Supp.  Forms,  No.  169 .......  1 1420 

petition  and  schedules.  Off.  Forms,  No.  1 .... ; : 1228 

'           partnership.  Off.  Forms,  No.  2 .- 1242 

^           creditor,  involuntary  proceedings.  Off.  Forms,  No.  3. 1244 
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involuntary;  by  three  creditors,  Supp.  Forms,  No.  118. 1366 

one  creditor  against  partnership,  Supp.  Forms,  No.   119 136B 

proof  of  claims;  by  agent  or  attorney,  Oflf^  Forms,  No.  35 1271 

secured  debt  by  agent,  Off.  Forms,  No.  36 ,.  .  .    1272 

affidavit  of  lost  bill  or  note.  Off.  Forms,  No.  37 1273 

reduction  of  claim,  order,  Off.  Forms,  No.  38 1274 

expunging  claim,  order,  Off.  FormS)  No.  39 1275 

special  clauses  for  proofs,  Supp.,  Forms,  No.'  170 1421 

reconsideration  and  rejection,  petition,  Supp.  Forms,  No.  171 1422 

notice  of  petition,  Supp.  Forms,  No.   172 1423 

secured  debt,  Supp.  Forms,  No.  173 : 1423 

order  expunging  or  reducing  debt,  Supp.  Forms,  No.  174 1424 

allowing  claim,   Supp.   Forms,  No.    175 1425 

proof  of  unsecured  debt.  Off.  Forms,  No.  31 1267 

secured  debt,  Off.  Forms,  No.  32 1268 

debt  due    corporation.  Off.  Forms,  No.  33 ' 1269 

by  partnership.  Off.  Forms,  No.  34 1270 

protection  of  bankrupt,  petition,  Supp.  Forms,  No.  87 1334 

order,  Supp.  Forms,  No.  88 '. 1335 

receivers;  before  adjudication,  petition,  Supp.  Forms,  No.  64. 1303 

order  appointing,  Supp.  Forms,  No.  65 1305 

after  adjudication,  petition,  Supp.  Forms,  No.  66 1306 

order  appointing,  Supp.  Forms,  No.  67 1308 

continuance  of  business;  petitionj  Supp.  Forms,  No.  68 1309 

order  authorizing,  Supp.  Forms,  No.  69 ..... 1310 

contracts;   order  requiring  completion,  Supp.  Forms,  No.  70. . 1310 

reports  and  accounts,  Supp.  Forms,  No.  71 .... 1310 

order  confirming,  Supp.  Forms,  No.  72 1318 

reclamation  proceedings;  demand,  Supp.  Forms,  No.  187 1436 

petition  to  reclaim,  Supp.  Forms,  No.   188 1436 

answer  to  petition,   Supp.   Forms,  No.    189 1439 

redemption  from  lien,  petition  and  order,  Off.  Forms,  No.  43 1278 

referee;  order  of  reference.  Off.  Form,  No.  14 1254 

order,  in  judges  absence,  Off.  Form  No.   15 1255 

oath  of  office.  Off.  Form  No.  16 1255 

official  bond.  Off.  Form  No.  17 .": . , 1256 

certificate  of  disqualification,  Supp.  Forms,  No.   145 1305 

certificate  of  (fees  payable,  Supp.  Forms,  No.  166 141^ 

renew,  certificate  by  referee  to  judge.  Off.  Forms,  No.  56 1289 

of  referee's  order,  petition,  Supp.  Forms,  No.   158 1406 

certificate  of  referee,  Supp.  Forms,  No.  159 1407 

revision  in  matters  of  law,  petition,  Supp.  Forms,  No.  146 1396 

order  allowing  petition,   Supp.  Forms,  No.   147 1397 

notice  to  respondent,  Supp.  Forms,  No.  148 1398 

order  of  circuit  court  of  appeals,  Supp.  Forms,  No.  149 1399 

sales:  petition  and  order  for  sale  by  auction,  Off.  Forms,  No.  42 1277 

subject  to  liens;  petition  and  order,  Off.  Forms,  No.  44 1279 

private ;  petition  and  order.  Off.  Forms,  No.  45 1280 

perishable  property;  petition  and  order.  Off.  Forms,  No.  40 1281 

petition,  under  Gen.  Ord.  XYIII   (2),  Supp.  Forms,  No.   190 1440 

order  for  sale,  Supp.  Forms,  No.  191 1441 

confirmation;  petition,  -Supp.  Forms,  No.  192 1442 

order,  after  notice  to  creditors,  Supp.  Forms,  No.  193 1443 

private ;   petitioiV)  Supp.  Forms,  No.   194 '. 1444 

order  by  trustee,  Supp.  Forms,  No.  195 1445 
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,  free  of  liens,  petition,  Supp.  Forms,  No.  196 1446 

notice  of  motion,   Supp.   Forma,  No.    197 1449 

order  directing  sale,  Supp.  Forms,  No.   198 , 1450 

schedules;  affidavit,  where  bankrupt  cannot  be  found,  Supp.  Forms,  No.  84 1331 

(See  Petitions  Supra.) 

service  by  publication;  petition,  Supp.  Forms,  No.  120 1370 

order  denying,  Supp.  Forms,  No.  121 1371 

stay  of  suits ;  petition,  Supp.  Forms,  No.  89 1336 

by  referee;  order  to  show  cause,  Supp.  Forma,  No.  90 , 1337 

stipulation  as  to  hearing  by  referee,  Supp.  Forms,  No.  91 1338 

decision  and  report  of  referee,  Supp.  Forms,  No.  92 1339 

order  that  writ  issue,-  Supp.  Forms,  No.  93 1340 

subpoena  to  alleged  bankrupt,  Oflf.  Form  No.  5 1246 

suits  by  trustee,  petition  for  leave,  Supp.  Forms,  No.  185 1434 

order  authorizing,  Supp.  Forms,  No.   186 1435 

trustee,  appointment  by  creditors,  Off.  Form,  No.  22 1261 

appointment  by  referee.  Off.  Forms,-  No.  23 1262 

notice  of  appointment.  Off.  Forms,  No.  24 ,. .  1262 

bond,  official.  Off.  Forms,  No.  25 1263 

order  approving.  Off.  Forms,  No.   26 ', 1264 

order,  that  none  be  appointed.  Off.  Forms,  No.  27 1264 

return  of  no  assets,  Off.  Forms,  No.  48 ; 1283 

accounts ;  receipts  and  disbursements,  Off.  Forms,  No.  49 1284 

final;  oath.  Off.  Forms,  No.  50 1285 

allowing;  order.  Off.  Forms,  No.  51 1286 

discharging;  order.  Off.  Forms,  No.  51 1286 

removal;  petition.  Off.  Forms,  No.  52 ,  .  1286 

notice  of  petition,  Off.  Forms,  No.  53 1287 

order.  Off.  Forms,  No.  54 ^ 1287 

vacancy ;  ord-er  for  election.  Off.  Forms,  No.  55 1288 

appointment  order  approving,  Supp.  Forms,  Ivo.  160 1408 

reports,  first,  Supp.  Forma,  No.   161 1409 

final,  and  account,  Supp.  Forms,  No.  163 ,.  .  . 1411 

distribution,  final  order,  Supp.  Forms,  No.   164 1413 

bond,  with  justification  of  sureties,  Supp.  Forms,  No.  167 1418 

order  approving,  Supp.  Forms,  No.  168.  . 1419 

writ  of  error,  from  Supreme  Court,  petition,  Supp.  Forms,  No.  153 1402 

form  of  writ,  Supp.  Forms,  No.   154 1403 

Forms  in  bankruptcy. 

official  to  be  followed.  Gen.  Ord.  XXXVIII 1222 

Forms,  Official. 

Supreme  Court  to  prescribe,  Bankr.  Act,  §  30 634 

should  be  followed 634 

Four  Months'  Period. 

transfers  or  judgments  within,  preferences 871 

date  of  filing  petition  controls 871 

agreement  to  be  performed  within 872 

recording  required ;   statutes  considered 876 

change  of  possession,  unless  filed  or  recorded : 879 

judgment  procured  or  suffered 881 

transfer  of  property;  what  constitutes -  881 

method   immaterial    .« 881 

payments   on   account 882 

intent  or  good  faith 884 
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Four  Months'  Period  —  Continued.  ^aoe 

payment  of  antecedent  debts ■  •  ■ ■  -.■  •     ^^^ 

mortgage  qf  property .~^ ^ 889 

notep  and  checks 891 

deposit  of  money  in  bank ' 893 

Frtfud. 

debts  based  on,  not  provable ■■ - ^^^ 

Fraudulent  Transfer. 

act  of  bankruptcy,  Bankr.  Act,  §  3a  ( 1 ) ■  ■ 82 

time  of  eomnyssion;  petition  filed  within  four  mojiths,  Bankr.  Act,  §  3b 82 

date  of  recording  or  registering,  Bankr.  Act,  §  3b 82 

property  vests  in  trustee,  Bankr.  Act,  §  70a(4) 1106 

suit  to  recover  property,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b 513 

trustee  to  recover  property,  Bankr.  Act,  §  70e ; 1106 

jurisdiction  of  court  of  bankruptcy,  Bankr.  Act,  §  70e 1106 

act  of  bankruptcy ;  elements '•  -^ ''O 

intent  to  hinder,  delay  or  defraud 94: 

allegations  and  proof 95 

insolvency,  not  required  to  be  shown , 97 

meaning  of  transfer 93 

bankrupt's  property,  within  four  months 1062 

void;  if  with  intent  to  hinder,  delay  or  defraud 1062 

insolvency  not  essential ' 1063 

within  four  months;    meaning 1063 

intent  to  hinder,  delay  or  defraud 1064 

meaning  as  at  common  law 1064 

evidence ;    question   of   fact 1065 

payments  without  fraudulent  intent 1065 

antecedent  debts;  payment  in  good  faith 1066 

fraud  implied   from  circumstances ^ 1068 

sales  on  account 1069 

bulk   sales    1069 

burden  of  proof 1070 

discharge,  ground  of  objection,  if  within  four  months'  period 395 

recording,  within  four  months ; 396 

distinction  between  preference  and 867 

exemption,  effect  upon  right > .  . .  .     224 

property  subject  to 225 

prior  to  four  months,  suits  to  recover ; 722 

assignment  of  right  to  bring 722 

purchasers  in  good  faith ;  transfers  valid , 1070 

inquiries  as  to  solvency 1070 

sale  of  entire  stock '...-. 107 1 

present  fair  consideration ^  1071 

recovery  of  property;  suits 536,  1072,  1178 

trustee  to  bring;  in  what  courts 536,  1072 

jurisdiction   of  district  courts 536,  1072,  1181 

trustee ;    property  passes  to ■:- 1 124 

creditors'   rights   action ■.- , 1125 

effect  of  general  assignment 1125 

claims  against  United  States , 1126 

under  State  laws;  if  within  four  months 1072 

trustee  may  avoid 1178 

trustee  subrogated  to  rights  of  creditors 1179 

suits  to  set  aside 1181 

jurisdiction  of  bankruptcy  courts s,.  ■(.. 1181 
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^debts  based  on,  not  provable. 967 

bucket  shop  transactions 967 

Garni  jhmeut. 

preferences  through  legal  proceedings 113 

dividends  in  hands  of  trustee 1025 

,         right  of  State  court,  when  exercised 1025 

proceedings  vyithin   four  months 1083 

stay  of,  when  granted 295 

effect  of  discharge  of  bankrupt 405 

recovery  of  money  garnisheed 1084 

General  Orders  in  Bankruptcy. 

schedule    and    preamble 1189 

H. 
Habeas  Corpus. 

imprisoned  debtor  produced  on,  Gen.  Ord.  XXX. 1216 

discharge,  if  for  provable  debt,  Gen.  Ord.  XXX 1216 

Holiday. 

definition,  Bankr.  Act,  §  1 3 

Homesteads. 

exemptions ;    State  decisions 231 

persons   entitled   to 232 

acquisition  by  proceeds  of  non-exempt  property 232 

sale ;   jurisdiction  of  bankruptcy  court 233 

I. 
Indemnity. 

for  expenses  may  be  required.  Gen.  Ord.  X 1196 

Indians. 

bankruptcy,    subject    to 146 

Indictment  on  Information. 

offenses  in  bankruptcy ;    suflSciency 621 

false  oath  in  proceedings 622 

allegations   as   in   perjury 622 

concealment  of  property 622 

knowingly  and  fraudulently 623 

conspiracy  to  conceal  properiiy 623 

Indorsers. 

liability,    provable   debt 963 

offset  by  bank,  of  liability 1097 

payment  of  note;   subrogation 810 

preference;  payment  to  relieve. 891 

See  Commercial  Paper;  Proof  of  Claims. 

Infants. 

voluntary   bankruptcy   proceedings 146 

Information. 

duty  of  trustee  to  furnish 739 
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against  acts  other  than  suits,  jurisdiction 76 

commission  of  acts  interfering  with  administration 77 

sales  of  proi>erty 78 

removal  of  property  from  jurisdiction 78 

practice,  form  of  order 79 

forms;  other  than  against  suits,  petition,  Supp.  Forms,  No  73 1319 

stay  and  show  cause  order,  Supp.  Forms,  No.  74. .  . .  .' 1320 

order  that  writ  issue,  Supp.  Forms,  No.  75 1322 

after  stay  and  show  cause,  Supp.  Forms,  No.  76 1323 

referee,  jurisdiction  to  grant 659 

staying  proceedings,  judge  to  grant.  Gen.  Ord.  XII 1198 

Injuries  to  Person  or  Property. 

wilful,  discharge  not  to  affect  liabilities,  Bankr.  Act,  §  17 421 

right  of  action  does  not  pass  to  trustee ! . .  .  .  1159 

•  unliquidated  claims ;   provability 975 

employers  liability;   judgment  not  provable 97() 

wilful  or  malicious,  debt  not  dischargeable 436,  440 

intent  and  malice,  how  ascertained ;  .  i  .• .  i :  .  i.  .'. 436 

"wilful  "  means  intentional ._ .i  .  .'u; : .. . . ; 436 

liabilities    included    437 

libel  or  slander :  .  .  .  437 

Insanity. 

of  bankrupt,  proceedings  not  to  abate,  Bankr.  Act,  §  8 ;^. .....  .  273 

Insolvency.  > 

definition,  Bankr.  Act,   §   1. .' > ...  i  .-. 2 

dismissal  of  petition  for  failure  to  prove,  Bankr.  Aet,  §  3c. . .' 82 

examination  of  bankrupt  to  determine,  Bankr,  Act,  §  3d 82 

preferences,  recovery  by  trustee,  Bknkr.  Act,   §   60b 861 

trial  by  jury,  application,  Bankr.  Act,  §  19a 487 

commission  of  act  of  bankruptcy  during 88 

determination,  valuation  of  property 12, 13 

property  fraudulent  conveyed  or  concealed •  13 

fair  valuation ;  present  market  value 14 

time  proceedings  were  commenced 1 5 

evidence  of  valuation ^  jfj 

essential  to  act  of  bankruptcy ; 88 

time  and  proof 89 

involuntary  proceedings,  when  to  be  shown 88,  132 

fraudulent  transfer,  not  material 97  132 

preferential   transfers,   material gg^  I33 

proof,  burden  on  petitioning  creditors 103,  13^ 

partnership,  determination    90  173 

what   constitutes;    individual    property I74 

preference,  element  of   ggg 

allegation  and  proof   g70 

determination ;   valuation  of  property 870 

schedules  as  evidence    §70 

reasonable  cause  to  believe ggg 

evidence  of  cause  to  believe gj^g 

receivership,  proof  required,  to  constitute  act  of  bankruptcy 121,  124 

insolvency  as  sole  ground l-jj 

allegations  as  to  other  grounds j22 
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Insolvency  Iiaws.  pagb 

dissolution  of  insolvent  coporatiQns 7 

state,  suspension , . ,  ; 6 

what    constitute 7 

Instrument  in  VTriting. 

debt  evidenced  by,  provability 960 

See  Commercial  Paper. 

Interest. 

trustees  to  account  for,  Bankr.  Act,  §  47a  ( 1 ) 716 

on  taxes ;   priority 999 

payable  on  written  instrument,  provability j 962 

trustee  to  account  for .......:....... 735 

on  deposits  in  depositories ; 735 

Intervention. 

forms;  appearance  of  intervening  creditors,  Supp.  Forms,  No.  123 .  1373 

petition  of  creditors,  Supp.  Forms,  No.  124 1374 

order  allowing,  Supp.  Forms,  No.  125 1375 

creditors  in  involuntary  proceedings ,  .  .  ■ 8^5 

who  may  be  permitted; jrf.i  ..,,,<..>,,. .' 856 

petition  to  join  in;  hearing. 858 

notice  of  entry  of  order .........  i  .... 858 

Involuntary  Proceedings. 

adjudication,  on  presentation  of  issues,  Bankr.  Act,  §  18d 451 

or  dismissal,  where  no  pleadings  filed,  Bknkr.  Act,  §  ISe. 451 

appearance  by  bankrupt  within  five  days,  Bankr.  Act,  §  18b 451 

appearance  of  creditors ;  form,  Supp.  Forms,  No.  122 1372 

by  intervening  creditors,  Supp.  Forms,  No.   123 1373 

attorneys,  petitioning  creditors,  priority  of  payment,  Bankr.  Act,  §  64b(3) 985 

bankrupt,  denial  of  bankruptcy,  form,  00".  Form  No.  6 1246' 

costs  in  contested  adjudications,  Gen.  Or.  XXXIV 1218 

creditors  who  may  file  petition,  Bankr.  Act,  §  59b 837 

hearing  as  to  number  and  amount  of  claims,  Bankr,  Act,  §  59d 837 

computation  of  number,  Bankr.  Act,  §  59e 837 

appearances;  intervention  and  answer,  Bankr.  Act,  §  59b 837 

creditors'  petition,  form.  Off.  Form,  No.   3i ,•••:■ ^'^^ 

order  to  show  cause,  form,  Ofi'.  Form,  No.  4.' . .  , 1245 

subpcena  to  alleged  bankrupt.  Off.  Form,  No.  5 ■■■•■■ ■  ■  ■ ^'^'^^ 

dismissal,  creditors  to  have  notice  and  opportunity  to  be  heard,  Bankr.  Act,  §  59g .  .  837 

notices  to  creditors,  Bankr.  Act,  §  58a  ( 8 ) •  •  ■  • 826 

jury  trials  in  contested  cases,  Bankr.  Act,  §  19a 487 

act  of  bankruptcy  or  insolvency,  Bankr.  Act,  §  19a .■■■■•■■ , '^^'^ 

form  of  order  for.  Off.  Form,  No.  7' 1247 

partnership;  partner  may  resist  adjudication.  Gen.  Ord.  VIII 1194 

schedule  in  ease  of  adjudication.  Gen.  Ord.  VIII 1194 

persons  against  whom  brought,  Bankr.  Act,  §  4 138 

corporations  included ;  exceptions,  Bankr.  Act,  §  4 138 

exceptions  as  to  wage-earners  and  farmers,  Bankr.  Act,  §  4. 138 

petition  filed  within  four  months  after  commission  of  act,  Bankr.  Act,  §  3b. 82 

time,  when  begins  to  Tun,  Bankr.  Act,  §  3b •  82 

petition,  filed  by  three  or  more  creditors,  Bankr.  Act,  §  59b .  837 

amount  of  provable  claims,  Bankr.  Act,  §  59b •  •  837 

answer  alleging  greater  number,  Bankr.  Act,  §  59d 837 

service  on  alleged  bankrupt,  Bankr.  Act,  §  18a 451 
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with  writ  of  subpoena,  Bankr.  Act,  §   18a 451 

service  by  publication,  Bankr.  Act,  §  18a 451 

petitioning  creditor's  tond  where  property  is  seized,  Bankr.  Act,  §  3e 83 

pleading  by  bankrupt,  Bankr.  Act,  §   18b 'fSl 

pleadings;  form  of  answer,  Supp.  Forms,  No.  127 1376 

answer  alleging  more  than  12  creditors,  Supp.  Forms,  No.  128 • 1378 

demurrer  to  petition,  Supp.  Forms,  No.   129 1379 

notice  of  argument,  Supp.  Forms,  No.^130 1380 

reference,  where  judge  is  absent,  Bankr.  Act,  §  18b-. 451 

schedules;  petitioning  creditors  to  file  when  bankrupt  cannot  be  found,  Gen.  Ord.  IX  1194 

seizure  of  bankrupt's  property,  Bankr.  Act,  §  69 1102 

release  upon  bond  of  bankrupt,  Bankr.  Act,  §  69 . 1102 

solvency  as  defense,  Bankr.  Act,   §   3c ' 82 

examination  of  alleged  bankrupt,  Bankr.  Act,  §  3d 83 

trial,  notice  of,  Supp.  Forms,  No.  133 1383 

special  master;  order  of  reference,  Supp.  Forms,,  No.  131 1381 

notice  of  hearing,  Supp.  Forms,  No.  132 .....:.... 1382 

report,  Supp.   Forms,  No.   134 '. 1383 

exceptions  to  report,  Supp.  Forms,  No.  135; .'...... 1384 

order  upon  report,  Supp.  Forms,  No.  136 1385 

jury,  demand  for,  Supp.  Forms,  No.  144. . .' 1394 

dismissal ;  petition  of  creditors,  Supp.  Forms;  No.  137 1386 

order  to  show  cause,  Supp.  Forms,  No.  138 1388 

order,  on  petition  and,  notice,  Supp.  Forms,  No.  139 1389 

verification  of  pleadings,  Bankr.  Act, ,  §  18c '■  ■  451 

adjudication  or  dismissal ;   order  entered 477 

voluntary  appearance  of  bankrtipt. ., 47s 

dismissal  aiter  trial .'.......,.. 478 

lack    of    jurisdiction 478 

consent  of  parties ;   notice  to  creditors 479 

intervention    by    other    creditors , 479 

effect  generally 479 

on  rights  of  creditors 480 

vacating,    applications    481 

by  whom  made 481 

application  to  be  made  seasonably 481 

grounds  to  be  stated 482 

appearances,  bankrupt  or  creditor 468 

creditors  who  may  make 469 

voluntary,  by  bankrupts,  effect 470 

made  within  five  days 470 

in  person  or  by  attorney 471 

attorneys ;  employment  934 

petitioning  creditors ;  allowance  of  fees 937 

.  allowance    should   be    reasonable 937 

bankrupts ;  compensation   940 

when  allowance  authorized    940 

bond  of  petitioning  creditors,  on  seizure  of  property.' 135,  1103 

order  appointing  receiver  to  provide  for 135 

remedies  under ;   liability   135 

dismissal  of  petition;  liability  of  sureties 1*36 

corporations,  proceedings  against    152 

effect  of  dissolution  in  State  court 152 

amendment  of  1910,  effect 152 

oases  prior  to,  not  applicable 155 
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unincorporated  companies    154 

petition  against,  allegations   155 

banking,  exceptions  as  to 152 

effect   of   bankruptcy;    discharge .  .!.;. - 156 

liability  of  directors,  officers  and  stockholders.  ...... .Iii-.n  .i.'.i.- 157 

subject  to  bankruptcy  prior  to  amendment  of  1910. .  .  .  .Ui.t  .•.  :  i ,  . .  .  157 

defaults ;  duty  of  judge .;.  .  .i  .i. 483 

immediate   adjudication   made .■ :  L 483 

reference,  where  judge  is  absent 484 

defense,  solvency  as  a    -. 88 

when  insolvency  need  not  be  shown 88 

material,  in  cases  of  second  and  third  acts 133 

solvency  immaterial,  in  case  of  fraudulent  transfer 132 

dismissal,  when  permitted 859 

notice   to  creditors ..  .-. 833,  859 

effect,  without  notice 833 

withdrawals  not  permitted 859- 

notices   to   creditors 859' 

purpose  and  intent :  .  i 859 

exceptions  as  to  wage-earners .  .■ 149- 

who  are  wage-earners   .->.':•■.■: .......;..  .....  . :  .■! 149^ 

change  of  occupation ......,;....  .lii 147 

as  to  farmers  and  tillers  of  .soil ".:.■■..: .  ..i!.  tJ 149 

chief  occupation ..'.■..'.. ; ,.  ;i.' 150- 

change  of  occupation ..:.:■; . .  ;  .,.-.i 147 

pleading  exceptions    J.:.  . . . : 151 

insolvency,  allegation   and  proof :...... 788- 

time  of 89- 

intervention  by  creditors  before  adjudication 855- 

order,  when  granted   ;..;.... 855,  856 

petition  for ;    hearing    858 

creditors  who  may  file ...,..: 857 

notice  of  entry  of  order 858 

answer  by  intervening  creditor 857 

jury  trials  in  contested  cases 488 

question  of  insolvency 488 

alleged  act  of  bankruptcy 489' 

right  confined  to  bankrupt  489 

issue  of  insolvency;  burden  of  proof 489' 

demand  for ;   application    489 

effect  of  failure 490- 

lunatics,  may  not  commit  act  of  bankruptcy; 145 

partnership,  petition  when  filed   176 

effect  of  death  of  partner ' : 175 

insanity   of   partner    175 

infancy  of  partner 176 

petition,  allegations  as  to  debts  and  credits 176 

*            non-consenting  partner ;  rights  ! '. 177 

form  and  contents .'..■. 178 

petition ;  against  whom  filed .....'.  I ..'...,.  ^ 129 

person  or,  corporation    ......: 129' 

time  when  filed  ;.....  i ; 130' 

when  foUr  months  after  commission  of  act 130' 

record  or  register  of  transfer 130 

when  begins  to  run 131 

open  possession  of  property 13L 
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allegations  negativing  exceptions   151 

creditors  may  file   842- 

at  time  of  commission  of  act  of  bankruptcy 843 

number,  and  amount  of  claims 843 

sufficient    at   adjudication j 843 

,  assignment,  to  prevent  petition   844 

holding  voidable  preferences   848 

claims  collusively  divided ._ 845 

provable  claims  must  be  held   ; 846  ■ 

unliquidated    debts    ; 846 

secured  creditor  not  to  file 848 

preferred,  right  to  join :..;.... 848 

claims  provable  and  to  be  counted '., '.  .  848 

attachment,  right  to  join .^ i  849 

advantages   through   fraud    850 

estoppel,  by  assenting  to  assignment 850 

participation  in  receivership   proceedings.  ..!.-.: 851 

relatives  ■  within  third  degree  excluded 854 

employees  not  to  be  counted 854 

one  creditor  filing,  counting  creditors 852 

preferred  creditors  not  counted 852 

fraudulently  reducing^  number    852 

filed  in  duplicate  with  clerk ._ 458 

waiver   of   duplicate    .•& 458 

amendments,  when  allowed   460 

within  reasonable  time  461 

conform  to  evidence    461 

correction  of  mistakes    461 

status  of  bankrupt : 462 

setting  forth  new  acts  of  bankruptcy 463 

number  and  amount  of  claims 462,  858 

in  different  districts,  procedure.  Gen.  Ord.  VI ... 1192 

.  priority ;  first  act  of  bankruptcy.  Gen.  Ord.  VIl 1194 

.    '  pleadings;   bankrupt  or  creditor  may  appear 468 

who  deemed  creditor   469 

answer  or  demurrer ;   replication 472 

form  and  contents 472' 

amendments  as  in  equity   472 

insufficient  denial  of  insolvency 473 

verification ;    how  made 474 

by  attorney    .  . .  : : 475 

practice,  if  answer  avers  more  than  twelve  creditors 853 

insufficiency   of  allegation    853 

list  of  creditors  to  be  filed .  .  • 853 

hear'ing  before  special   master    854 

process,  wlien  returnable   465 

form  of  subpoena    466 

service,  personal,  how  made   r. : 466,     467 

by   publication    466 

effect,  on  jurisdiction   468 

proofs,  how  made   '  468 

seizure  of  bankrupt's  property;  rights  of  creditors 1103 

petitioning  creditors;  bond   1103 

conditions  of  bonds ;  form 1103 

justification  of  sureties  .'   1105 

payment  of  damages  sustained 1104 
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property  claimed  by  third  person , . ,  .  1104 

liability  of  marshal ., 1104 

practice;    application    ,' 1105 

remedy  of  bankrupt   , U05 

solvency  as  a  defense 132 

at  time  of  transfer : 132 

preferences,  when  material 133 

production  of  books  and  papers , 134 

trial;  without  a  jury 475 

notice,  how  given 476 

burden  of  proof  on  petitioners   476 

jury ;   act  of  bankruptcy  or  insolvency 476 

referee  or  special  master    476 

to  hear  and  report  477 

J. 
Judge. 

definition,  Bankr.  Act,  §  1 1 

Judgments. 

claims  founded  on,  provable  debts,  Bankr.  Act,  §  63a  ( 5 ) 944 

void,  if  obtained  within  four  months,  B'ankr.  Act,  §  67f : 1032 

entered  after  bankruptcy ;  provability 973 

prior  to  bankrupt's  discharge   973 

preference;  procured  or  suffered  within  four  months ...:....  881 

proof,  transcripts  to  be  attached 791 

provability ;  fixed  liability  evidenced  by 957 

verdict  for  damages   , 957 

effect  of  verdict  of  jury  . .,.' 957 

appeal  does  not  affect 958 

barred  by  statute  of  limitations    959 

state  courts,  not  to  be  impeached .  .  , , 959 

within  four  months'  period  annulled 1080 

execution  and  levy  within  period 1081 

•  Judgment  Creditor. 

trustee  vested  with  rights  and  remedies,  Bankr.  Act,  §  47a (2) 716 

liens ;  trustee  rights  in  respect  to 1047 

effect  of  amendment  of  1910  of  §  47a(2) 727-733,  1049 

rights  and  remedies  vested  in  trustee ., 1048 

purpose  and  effect  of  amendment  of  19 10 1049 

unrecorded  liens  and  mortgages   ., 1046 

contracts  for  conditional  sale  required  to  be  filed 1039 

Judicial  Code. 

circuit  courts  abolished 516 

powers  conferred  upon  district  courts 517 

Jurisdiction.  v 

appellate,  Bankr.  Act,  §  24 561 

See  Appellate  Jurisdiction;  Appeals. 

bankruptcy  courts,  suits  by  trustee  for  recovery  of  property,  Bankr.  Act,  §  23b. .  . .  513 

circuit  courts  of  United  States,  Bankr,  Act,  §  23a 513 

concurrent  jurisdicftion,  with  courts  of  bankruptcy,  Bankr.  Aet,  §  23c 513 

courts  in  bankruptcy,  Bankr.  Act,  §  2 21 

limited  by  statute - 27 

expedition  in  exercise 36 

first  acquiring,  exercise'  of  .• 35 

referee,  prescribed,  Bankr.  Act,  §  38 650 
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bankruptcy  courts;  scope  and  effect  of  law  conferring 515 

comparative  legislation;  former  laws 516,  520- 

effect  of  decisions ; 516 

exclusive  or  concurrent 28 

under  prior  acts  ' 516 

prior  to  amendment  of  1903 516,  520 

purpose  of  amendments  of  1903  and  1910 . 516,  521 

districts  courts  as T 25,  522 

exclusive  jurisdiction  in  bankruptcy,  under  former  acts 28 

adverse  claimants,  plenary  suits 523 

determination  as  to  adverse  claims 524 

ancillary  jurisdiction,  exercise  of'» 551 

absolute  ownership  of  property  not  essential 524 

sureties  on  bail  bond 524 

possession  of  property,  controlling 525 

by   lienor 526 

by  third  person  in  behalf  of  bankrupt 526 

of  wife  of  bankrupt 527 

assignee  or  receiver 527 

under  attachment  528 

claim  of  lien .  526 

surrender  of  possession ;   claim  becomes  adverse 529 

inquiry  as  to  basis  of  claim -  ; 529 

ancillary,  exercise,  prior  to  amendment  of  1910 32,  551 

inherent  in,  as  court  of  equity 32 

effect  of  amendment  of  1910 .' 33 

suits  by  trustee;  consent  of  adverse  claimant,  when  required 531 

voluntary  submission  of  controversy 533 

fund  in  possession  of  court 533 

surrender  equivalent  to  consent 533 

how  may  be  shown '. 533 

objection   to   jurisdiction .535 

appearance    without    objection 534 

recovery   of  property , 30,  536 

fraudulently  or  preferentially   transferred 536,  920,  1072" 

trustee  alone  may  bring 536 

by  creditor  in  case  no  trustee 537 

when  to  be  brought 537 

property  actually  or  constructively  in  possession  of  trustee 538 

summary,   when   exercised 53& 

,                         effect  of  amendment  o'f  1903 ^ 541 

dependent  upon  possession 541 

unauthorized  surrender  of  possession 545 

when  property  is    in  possession  of  court 547 

possession  of  bankrupt  that  of  court 544 

actual,   not   required 544 

constructive,    sufficient    544 

liens  on  property  in 545 

when  takes  effect 547 

claim  against  bank  deposits 549 

exercise ;•  process .• 549 

conferred  by  filing  petition 458 

district    courts,  eifect    of  transfer  of  powers  of  circuit  courts §17 

as  courts  of  bankruptcy 522 

referee ;  comparative  legislation 651 

not  possessed  unless  conferred 6r52 
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adjudications  or  dismissal  of  petitions 653 

reference  in  case  of  absence  of  judge 653 

effect  of  reference;  Gen  Ord.  XII 653 

examinations  of  witnesses;  oaths  to  witnesses •. 654 

conduct ;   admission  of  evidence 654 

exclusion  of  rejected   evidence 655 

property,  seizure  and  release 655 

statutory  jurisdiction  of  judge ...,.........!. 656 

court   rules   conferring 656 

powers   exercised  under   grant . 657 

suits,  plenary,  for  recovery  of  propertj' 658 

discharges  and  compositions 658 

injunctions,  not  to  grant  certain 659 

stenographer,  employment  and  compensation 660 

State     courts;  concurrent  with  bankruptcy  courts 553 

controlled  by  State  statutes 554 

possession  of  property,  prior  to  four  months'  period 555 

suits  against  bankruptcy  officers 556 

adjudication,  terminates  557 

assignment  or  receivership  within  four  months 558 

proceedings  for  dissolution  of  corporation 559 

Jury  Trials.  ^ 

demand  for,  form,  Supp.  Forms,  No.   144 1394 

involuntary  proceedings,  insolvency  or  act  of  bankruptcy,  Bankr.  Act,  §  19a 487 

application  in  writing,  Bankr.  Act,  §  19a 487 

before  answer  is  filed,  Bankr.  Act,  §  19a 487 

jury,  when  specially  summoned,  Bankr.  Act,     §19b 487 

right,  in  case  of  offense  under  act,  Bankr.  Act,  §  19o 487 

adjudication;   review  by  writ  of  error 592 

involuntary  proceedings,  questions  of  insolvency  or  commission  of  act  of  bankruptcy  488 

right  conferred  to  bankrupt ....._.  489 

issue  of  insolvency ;   burden  of  proof 489 

demand   for ;    application 489 

effect  of  failure  to  make 490 

offenses  and  other  controversies •■ '491 

constitutional  right  to  jury  trial 491 

contested   discharges    •  •  •  — ' 491 

trial ;   conduct ''. 490 

verdict ;  judge  may  direct ......' ....'. 490 

special ;   effect 491 

I.. 

Xeases. 

breach  of  covenant ;  provability 972 

liability  for  continued  use  by  bankrupt 972 

instalments  of  rent  due  at  time  of  bankruptcy ■.  . .  972 

burdensome;  trustee  may  disclaim 1162 

rent  to. accrue,  not  fixed  liability 980 

Xegal  Proceedings. 

See  Preferences;  Liens. 

preferences  through,  what  constitute 

attachment   proceedings    119 

distraint  for  rent ■"■ 

garnishment  proceedings 119 

supplementary   proceedings    HO 
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proof  or  acknowledgment,  how  made,  Gen.  Ord.  XXI 1206 

by  partnership  or  corporation,  Gen.  Ord.  XXI i 1206 

of  creditor,  form.  Off.  Form,  No.  20 1259 

special,  of  attorney  in  fact.  Off.  Form,  No.  21 1260 

I<evies. 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 1032 

within   four   months'   period 1081 

Ijicenses.  ' 

rights   under,   vest   in   trustee 1137 

liquor,  when  pass  to  trustee 1 138 

seat   in   stock   exchange 1138 

Liens. 

present  consideration,  if  recorded,  not  affected  by  bankruptcy,  Bankr.  Act,  §  67d.  .  1031 

sales  free  from;  form  of  petition  and  order.  Off.  Forms,  No.  44 127r 

through  legal  proceedings,  begun  within  four  months,  dissolution,  Bankr.  Act,  §  67c.  103 

obtained  while  defendanj;  was  insolvent,  Bankr.  Act,  §  67c  (1) 1031 

reasonable     cause  to  believe  defendant  was  insolvent,  Bankr.  Act,  §  67e(2)  ..  1031 

sought  or  permitted  in  fraud,  Bankr.  Act,  §  67c (3) 1031 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 1032 

property  passes  to  trustee,  Bankr.  Act,  §  67f 1032 

creditor's  rights;    subrogation  of  trustee 1047 

trustee  stanils     in  position  of 1047 

judgment-creditor,  in  effect 1048 

effect  of  amendment  of  1910  of  §  47a  ( 2 ) 1049 

fraudulent;   what  constitute 1062 

insolvency  not  essential 1063 

within  four  months;   meaning 1063 

enforcement  within,  of  prior  mqrtgage 1064 

intent  to  hinder,  delay  or  defraud 1064 

'  meaning  as  at  common  law 1064 

revival  of  outlawed  debt 1065 

evidence ;  question  of  fact 1065 

jjayments  without  fraudulent   intent 1065 

antecedent  debts;  payment  in  good  faith 1066 

fraud  implied   from  circumstances 1068 

sales  on  account;  bulk  sales ' 1069 

burden  of  proof 1070 

invalid,  under  former  laws 1035 

scope  of  §  67,  declaring 1035 

construction  and  general  effect  of  section 1036 

under    State    statute 1046 

mortgages  to  secure  antecedent  debts 1073 

within  four  months'  period 1073 

possession  of  mortgagor 1073 

chattel  mortgages,  if  ineffectual  against  creditors 1074 

voluntary  settlements  on  wife IO75 

assignments   for   benefit   of   creditors 1076 

legal  proceedings;  distinction  between  §  67,  subsections  c  and  f 1076 

invalid,  if  within  four  months IO77 

comparative  legislation _ I077 

insolvency  essential   IO79 

prior  to  four  months'  period,  not  affected lOyfi 

judgment;   prior  to  four  months'  period 1080 
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when  a  lien;  State  statute' controls ...'.',.  :.''.' 1081 

.  within  four  months'  period,  annulled '.  vl ........ .  1081 

execution  and  levy  within  four  months,  annulled ."."..'.  .v ;: .  .  .'■.'. . .  1081 

levies,    include   what .'; .  ;'.  . '.:.'..    1081 

sale  may  be  enjoined 1082 

attachment,  released  by  adjudication 1084 

effect  of  nullification - 1085 

exempt  property,   not  affected 1085 

prior  to  four  months'  period,  not  dissolved. 1086 

creditor's  bill;  begun  prior  to  four  months'  period 1087 

lien,  when  not  dissolved 1087 

garnishment ;   proceedings  annulled " 1083 

recovery  of  money  garnisheed 1084 

preservation  for  benefit  of  estate 1088 

trustee  may  intervene  for .- 1088 

attachment  may  be  continued 1088 

priority,  under  State  l^ws;  persons  entitled 1013 

continuing  after  bankruptcy 1013 

recognized  in  bankruptcy  courts .  .  : 1013 

unrecorded  mortgages   '! .  . 1014 

landlord's   claim   for   rent 1015 

recording,  void  because  of  failure ,  /.,.,.,. 1036 

State  law  controls 1037 

effect  generally   1038 

validity  as  between   parties 1038 

want  of  record,  what  constitutes 1039 

chattel  mortgages  and  conditional  sales .1039 

object  of  recording 1030 

conditional  sale ;   right  of  trustee 1039 

unrecorded,  rights  of  creditors 1045 

effect  of  failure  to  file;  New  York  rule 1040 

within  reasonable  time 1041 

possession  of  bankrupt .....:  .'. .%  .  1042 

agreement  to  withhold 1043 

recording  or  filing  within  four  months .  .  . .  1044 

place , •  1045 

trustee,  right  to  attack,  effect  of  amendment  of  §  47a (2)  by  Act  of  1910.  .  1046 

redemption;  form  of  petition  and  order.  Off.  Forms,  No.  43 .  . 1278 

stay  of  proceedings  to  enforce •  1 294 

trustee  acquires  property  subject  to 1117 

subrogation  to  rights  of  creditors 1047 

liens  preserved  for  benefit  of  estate 1047 

judgment  creditor,  possesses  rights  of 1048 

rule  under  former  law 1048 

present  act 1049 

effect    of  amendment  of  §  47a(2)   by  Act    of  1910 1049 

rights  of  judgment  creditor  under 728 

purpose  and  effect  of  §  47a (2)  as  amended  in  1910 727-733 

valid;  for  present  consideration  and  duly  recorded 1050 

good  faith  of  transaction 1050. 

present  consideration ;   what  constitutes 1050 

determination  of  validity;   jurisdiction 1051 

mortgage  to  secure  existing  debt 1052 

employees,  under  State  law 1052 

mechanics'  liens;  not  through  legal  proceedings 1053 
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not  affected  by  adjudication ,  . .  ■» • ^'^^^ 

failure   to   perfect 1054 

landlord   liens;    priority   of  payment r 1054 

State  statute  controls '. 1054 

mortgages  to   secure  future  advances 1056 

'                    covering  after -acquired   property 1056 

chattel  mortgages;  in  possession  of  mortgagor 1057 

on  special  funds ;  equitable 1057 

deposit  received  by  bank  while  insolvent. . 1058 

pledge ;   unaffected  by  bankruptcy , 1058 

retention  of  possession  by  pledgor , 1059 

vendors ;    purchase  -money , . .. . ,. 1059 

equitable,  when   sustained ,.  .  . , . , 1060 

attorneys ;   on  papers  of  client , 1060 

bankers;  on  dividends  to  stockholders ; . . .  : 1060 

livery-stable  keepers    1061 

maritime ;  for  repairs  and  supplies 1061 

factors ;   consignment  of  goods *. 1061 

deed  of  trust 1061 

want  of  record,  not  liens  against  estate,  Bankr.  Act,  §  67a 1031 

Xife  Insurance  Policies, 

rights  under,  vest  in  trustee,  Bankr.  Act,  §  70a(5)  . 1106 

exemption;   right  dependent  on  State  statute 234 

title ;   when  vests  in  trustee 1 139 

cash  surrender  value,  vests  in  trustee.  . i^  ..........  .' 1139 

what   constitutes   and   how  determined.....-.':.'........-.' '. .  . .  ^  .  .  .  1140 

,    loan  value  does  not  constitute . .  ..  ^  .,........;... . '.'.-. "...  1141 

effect   of   assignment : :  .' ........*.  1141 

payable  to  wife  or   beneficiaries .;...'...;..."....  1141 

effect  of  right  to  change  beneficiaries 1142 

bankrupt  as  beneficiary 1144 

Ijimitations,  Statute  of, 

debts  barred  by ;  not  provable 983 

Xiquor  Iiicenses, 

rights   of   trustee ,. 1133 

Iiitigation,  Iiiquidation  by. 

proof  of  claims;  exception  to  time  limitation 821 

meaning  of  term 822 

Iiivery-stable  Keepers. 

liens ;    validity-    1061 

Iiunatics. 

bankruptcy  proceedings  against 146 

M, 
Malicious  Prosecution. 

fraudulent  or  oppressive  proceedings 840 

Maritime  Xiens. 

for  repairs  and  supplies ;   validity 1061 

Married  Women, 

bankrupts,   right  to  become 146 

See  Wife;  Dower. 
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accounts  of  expenses,  Gen.  Ord.  XIX 1206 

compensation ;  commissions,  Bankr.  Act,  §  48(1 741 

additional,  for  business  conducted,  !^ankr.  Act,  §  48e 741 

prohibited,  Bankr.  Act,  §  72 1183 

fees  for  performance  of  services,  Bankr.  Act,  §  52b 758 

detention  of  bankrupt,  Bankr.  Act,  §  9b 277 

'     seizure  of  bankrupt's  property,  Bankr.  Act,  §  69 '1102 

bond  to  be  given,  Bankr.  Act,  §  69 1102 

seizure  of  property,  special  warrant,  form,  Off.  Form,  No.  8 1248 

bond  of  petitioning  creditors,  form.  Off.  Form,  No.  9 1249 

bond  of  bankrupt  for  release,  form.  Off.  Form,  No.  10 1250 

fees  fixed  by  general  law 759 

while  acting  as  receiver 760 

accounts  to  be  made " 760 

Mechanic's  Iiien. 

stay  of  foreclosure,  not  granted 296 

valid ;  not  through  legal  proceedings 1053 

not  affected  by  adjudication 1053 

failure  to  perfect 1053 

Meetings  of  Creditors. 

"        compositions,  consideration,  Bankr.  Act,   §    12a 308 

discharge,  authorize  trustee  to  oppose,  Bankr.  Act,  §  14b 335 

duty  of  bankrupt  to  attend,  Bankr.  Act,  §7(1) 251 

attendance  at  distance  of  more  than  150  miles,  Bankr.  Act,  §  7 251 

final,  trustees  report  to,  Bankr.  Act,  §  47a  ( 7 ) 716 

when  estate  is  ready  to  be  closed,  Bankr.  Act,  §  55f '  763 

first;  time  dnd  place,  Bankr.  Act,^  §  55a 763 

judge  or  referee  to  preside,  Bankr.  Act,  §  55a 763 

forms,  petition  for,  to  consider  compromise,  Supp.  Forms,  No.  155 1404 

notices.   Off.   Forms,  No.    18 1257 

notices  required,  Bankr.  Act,  §  58a  ( 3 ) 826 

publication;  first  meeting,  Bankt.  Act,  §  58b 826 

no  trustee  appointed,  only  first  to  he  held,  Gen.  Ord.  XV 1202 

proceedings;  promotion  of  best  interests  of  estate,  Bankr.  Act,  §  55c 763 

special,  court  may  call.  Gen.   Ord.  XXV . .' .- 1212 

subsequent  to  first;  consent  of  creditors,  Bankr.  Act,  §  55d 763 

court  to  call  on  request  of  creditors,  Bankr.  Act,  §  55e 763 

voters;  majority  in  number  and  amount,  Bankr.  Act,  §  56a.  .  . : ^ 768 

secured  and  priority  creditors,  Bankr.  Act,  §  56b 768 

not  to  be  counted,  except  as  to  excess,  Bankr.  Act,  §  56b 768 

attendance  of  bankrupt,  order  compelling 254 

first  meeting,   attendance   required 253 

distance  of  over   150  miles 254 

payment  of  expenses  out  of  estate 254 

continuances   of   first  meeting 254 

dividends,  declaration    1024 

final;  ordered  when  estate  is  ready  to  be  closed 767 

first;  appointment  of  trustee 701 

call  by-  referee  after  adjudication 765 

time  and  place  of  holding .765 

continuances   by    adjournment. 765 

notices  to  creditors,  of  meetings  generally. 765,  836 
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jfirst  meeting,  publication 835 

proof   of   publication 835 

procedure ;    order  of  business 765 

appearances 766 

bankrupt  to  attend  for  examination 766 

special ;   purposes    766 

referee  presides .  7^7 

on  call  of  creditors i 767 

scope  of  section  55 ,, , , 764 

voters ;    comparative   legislation , 769 

election  of  trustee,  when  to  take  place 769 

postponement ;   effect 769 

presence;   what  constitutes    770 

persons  present  not  entitled  to- vote,  not  to  be  counted 770 

creditors  not  to  vote  until  claim  proved 771 

only  entitled  to  vote 770 

appearing  specially,  to  assert  title 771 

partners  or  officers  of  corporation 771 

majority  of  creditors  in  number  and  amount : 771 

secured  creditors;  claims  not  to  be  counted 772 

excess  over  value  of  security 772 

priority  creditors 773 

preferred  creditors ;  surrender  of  preference 773 

attorneys   in  fact;    proxies. .  . . 773 

power  of  attorney ;   form 774 

practice  of  voting  outlined 775 

Mercantile  Agencies. 

statement  of  financial  condition,  false,  bars  discharge 392 

equivalent  to  statement  to  creditor 392 

general  and  special  statements,  effect.  .  . .'  .  r u.  393 

continuing   effect . .... 394 

Minors. 

dividends;  payments  to,  Bankr.  Act,  §  66b 1029 

Months. 

computation,  how  made 638 

Mortgages. 

fraudulent;   within  four  months . .  .  . , 1062 

intent  to  hinder,  delay  or  defraud. .  .  , 1062 

See  Fraudulent'  Trwnsfers ;  Liens. 

invalid;  to  secure  antecedent  debts 1073 

possession  of  mort^gor 1073 

record,  agreement  to  withhold,  evidence  of  fraud ;  .  1043 

stay  of  foreclosure  proceedings ": 295 

valid ;   to  secure  existing  debt , 1052 

to  secure  future  advances 1056 

covering  after-acquired  property , 1056 

if  mortgage  in  good  faith IO70 

inquiries  as  to  solvency IO70 

present  fair  consideration IO71 

Mutual  Debts  and  Credits. 

set-off,  when  permitted  Bankr.  Act,  §  68a \  , ,   IO90 

See  Set-offs. 
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publication  of  notices ;  designation,  Bankr.  Act,  §  28 .--...  616 

how   designation   is   made .'.  616 

Notices. 

creditors  may  request  to  be  sent  to  certain  place,  Gen.  Ord.  XXI 1206 

expenses  of  publishing  or  mailing,  indemnity,  Gen.  Ord.  X 1196 

forms;  final  meeting  of  creditors,  Supp.  Forms,  No.  176 1426 

special  clauses,  Supp.  Forms,  No.  177 1427 

to  creditors,  combined,  Supp.  Forms,  No.  178 1428 

affidavit  of  publication,  Supp.  Forms,  No.  179 1429 

mailing,  Supp.  Form%  No.   180 'l430 

newspapers  for  publication,  designation 616 

service  on  attorneys.  Gen.  Ord.  IV 1191 

Ifotices  to  Creditors. 

publication ;  first  meeting,  Bankr.  Act,  §  58b 826 

number  of  times,  Bankr.  Act,  §  58b 826 

referee  to  give,  Bankr.  Act,   §   39a  ( 4 ) " 662 

ten  days,  by  mail,  Bankr.  Act,  §  58a 826 

given  by  referee,  Bankr.  Act,  §  58c 826 

attorneys ;   allowances   835 

composition,  notice  of  confirmation 830 

discharge ;    application   fo'r ...."; 344,  831 

form  of  notice .349,  831 

application  to  extend  time 345,  831 

discharge,  hearing  on  application 349,  351,  831 

dismissal  of  proceedings 833 

effect,   without  notice 833 

dividends,  declaration  and  payment .'..... 832 

examination  of  bankrupt 830 

not  required  in  certain  cases 830 

first  meeting,  and  examination  of  bankrupt '. 835 

publication    of    notices 835 

meetings  generally 835 

newspapers;    designation   for    publication. . 616 

not  required  in  certain  cases 829 

receivers,   appointment    834 

referee  to  give 665,  836 

indemnity   for   expenses 836 

sales  of  property ;  notices  required .  . '. 83 1 

perishable  property,  when  not   required 832 

under  statute;   time  and  how  given 827 

rules  and  forms 828 

construction  and  effect  of  law 828 

effect  on  jurisdiction 830 

when  not  necessary 829 

presumption  that  notice  was  given 830 

voluntary  petition  after  involuntary 835 


•Oath. 

definition,  Bankr.  Act,  §  1. 


Oatbs  or  Affirmations. 

administered  by  whom,  Bankr.  Act,  §  20a 493 
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affirmation,  when  made,  Bankr.  Act,  §  20b 493 

attorneys  of  record,  proofs  of  debts 7 494 

comparison  with  former  acts ;....... 493 

defects  in  forms '...'..... 494 

how  authenticated    494 

Oaths  of  Office.  |/.  Jiu     > 

referee  to  take,  Bankr.  Act,  §  36 •■„•.■,■„•;  •, .-  ■ ,- 64S 

Offenses. 

arraignment  and  trial,  Bankr.  Act,  §  2(4) i  .  '. 21 

Jbankrupt;  punishment,  Bankr.  Act,  §  29b 618 

referee;  acting  when  interested  in  case,  Bankr.  Act,  §'29c 618 

purchase  of  property  of  estate,  Bankr.  Act,  §  29c C1& 

refusal  to  permit  Inspection  of  accounts,  Bankr.  Act,  §  29e 618 

time  within  which  to  be  prosecuted,  Bankr.  Act,  §  29d .; 618 

trustee;  unlawful  transfer  or  appropriation  of  property,  Bankr.  Act,  §  29a 618 

purchase  of  property,  Bankr.  Act,  §  29o. 61& 

bankrupt;    commission  generally 57,  620,  625 

false  oath  in  proceeding 629 

concealment-  of  property ' 625 

punishment 631 

commission  generally;  comparative  legislation 620 

'  a,pplication  of  section  29 .-r'. ......... 620 

,    .knoviringly  and  fraudulently;  requirement 621 

jurisdiction  of  bankruptcy  courts ,., 621 

indictment  or  information;   sufficiency , 621 

false  oath  in  proceeding 622 

concealment  of  property .' 622 

conspiracy  to  conceal  property 623 

trustees,  what  constitute 625 

punishment 625 

others  than  bankrupt  as  officers;  in  general.  .  . .  ; 625,  631 

false  claim ;  presentation • 63 1 

receiving  property  to  defeat  law 631 

extorting  money  from  estate 632. 

conspiracy  to  violate  law 632 

punishment 636 

prosecution  within  one  year 633 

referee ;  acting  in  case  in  which  interested 633 

punishment .- 633 

Officer. 

definition,  Bankr.  Act,  §  1 2 

Off-sets.     See  Set-offs. 

Open  Account. 

claim  founded  on,  provable  debt,  Bankr.  Act,  §  63a  ( 4 ) 944 

provability  of  balance  due ; gg^ 

payments  within  four  months ;   effect 965 

Orders,  General. 

Supreme  Court  to  prescribe,  Bankr.  Act,  §  30 034- 

binding  upon  courts 004 

not  exclusive  of  rules  of  district  courts 03= 
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bankrupt  to  execute  and  deliver,  Bankr.  Act,  §7(4) ."....  250 

referee  to  transmit  to  clerks,  Bankr.  Act,  §  39a  ( 8 ) 662 

execution  and  delivery  by  bankrupt 256 

transfer  of  property  to  trustee 256 

Partners. 

adjudication  of  partnership,  Bankr.  Act,  §  5a ^ 164 

where  one  or  more  members  are  solvent,  Bankr.  Act,  §  51i 164 

consent  and  settlement  of  partnership  business,  Bankr.  Act,  §  5h 164 

administration  of  estates,  payment  of  expenses,  Bankr.  Act,  §  5e 164 

distribution  of  proceeds  of  partnership  property,  Bankr.  Act,  §  5f 164 

individual  estates  of  property,  Bankr.  Act,  §  5f 164 

surplus  of  individual  and  partnership  estates,  Bankr.  Act,  §  5f 164 

marshalling  assets,  Bankr.  Act,  §  5g 164 

court  of  bankruptcy,  jurisdiction,  Bankr.  Act,  §  5c 164 

proof  of  claims,  partnership  against  individual  estates,  Bankr.  Act,  §  5g . .  .  .  , 164 

individual  against  partnership  estates,  Bankr.  Act,  §  5g 164 

trustee,  creditors  of  partnership  to  appoint,  Bankr.  Act,  §  5b 164 

separate  accounts  of  partnership  and  individual  property,  Bankr.  Act,  §  5i.  ..  .  164 

Partnership. 

adjudication  in  bankruptcy,  Bankr.  Act,  §  5a 164 

jurisdiction  of  bankruptcy  court,  Bankr.' Act,  §  5c 164 

administration  of  estates,  payment  of  expenses,  Bankr.  Act,  §  5e 164 

distribution  of  proceeds,  Bankr.  Act,   §  .5f 164 

marshalling  assets,  Bankr.  Act,  §  5f 164 

forms;  voluntary  petition;  all  partners  not  joining,  Supp.  Forms,  No.  117 1364 

petition  of  one  creditor  against,  ~Supp.  Forms,  No.   119 1368 

voluntary  bankruptcy  form  of  petition.  Off.  Forms,  No.  2 1242 

letter  of  attorney;   oath  or  acknowledgment.  Gen.  Ord.  XXI 1206 

partner  may  resist  adjudication.  Gen.  Ord.  VIII 1194 

notice  of  filing  to  be  served.  Gen.  Ord.  VIII.'.  :  .  . '. 1194 

schedule  in  case  of  adjudication.  Gen.  Ord.  VIII 1194 

proof  of  claims,  against  individual  estates,  Bankr.  Act,  §  5g 164 

individual  partners  against,  Bankr.  Act,  §  5g 164 

trustee,  appointment  by  creditors  of  partners,  Bankr.  Act,  §  5b 164 

separate  accounts  of  partnership  and  individual  estates,  Bankr.  Act,  §  5d 164 

act  of  bankruptcy ;   receivership 1 18,  170 

commission  by  one  partner 172 

embezzlement  of  funds ^ 173 

what  constitutes   173 

adjudication,  effect  of  entity  doctrine 180 

separate  from  that  of  partners 181 

time;    before   settlement  of   affairs 171 

during  continuance  of  business 171 

death  of  partner,  effect 175 

insanity  of  partner,  effect '. .^ 175 

.     infancy  of  partner,  effect 176 

form ;   conformity  to  petition 180 

affected  by  act,  what  constitute 167 

status  to  be  shown - ' 167 

to  exist  at  time  of  filing  petition , 167 

proof   of   existence 167 
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assets,  marshalling  to  prevent  preferences 186 

joint  and  individual,  administration 187 

marshalling  for  payment  of  firm  debts. 187 

distribution,  where  adjudication  is  of  firm  only 188 

partnership  proceeds  among  partnership  creditors 189 

surplus  among  individual  creditors 189 

individual  proceeds  among  individual  creditors 189 

surplus  among  partnership  creditors 189 

solvency  of  one  partner,  his  creditors  first  paid 190 

no  firm  assets;  rights  of  partnership  creditors 190 

effect  of  waiver  prior  to  bankruptcy 190 

firm  and  individual,  what  are -.  . .' 192 

property  purchased  with  partnership  funds 192 

seat  in  stock  exchange 193 

bankruptcy ;    history    .....' 166 

death  of  partner,  no  adjudication  of  partnership '. 175 

effect  on  jurisdiction  in  bankruptcy 175 

debts,  firm  and  individual , 193 

provability,  cases  relating  to 193 

commercial  paper,  firm  as  maker  or  indorser 194 

signing  in  firm  name 194 

partner  signing  individual  name 195 

proceeds  going  into  firm  business 195 

assumption  of  partnership,  by  partner 196 

of  individual,  by  partnership 197 

joint  and  several,  proof  against  both  estates .' 197 

dividends  from  both  estates 197 

definition,  for  purposes  of  bankruptcy 167 

discharge  of  debts;  effect  of  adjudication 180 

partnership  and  individual  debts. .  .  .  i 181 

where  there  are  no  firm  assets .  ■. ; 181 

dividends,  joint  and  several  creditors. 197 

entity  doctrine  stated  and  applied ■....'. 168 

effect  on  rights  of  partners  and  creditors 169 

property  and  debts  independent  of  those  of  partners 169 

adjudication  independent  of  that  of  partners 169 

exemptions  in  partnership  assets 219 

right  depends  on   State   laws 219,  220 

infancy  of  one  partner,  effect 176 

insanity  of  partner 175 

insolvency,  determination  173 

what  constitute;  individual  property 174 

,   involuntary  proceedings;   petition 176 

allegations  as  to  debts  and  number  of  creditors 176 

non-consenting  partner ;  rights I77 

notice  to  be  served I77 

answer I77 

petition ;  form  and  contents 178 

jurisdiction;  partners  domiciled  in  different  districts 182 

court  in  which  petition  was  first  filed 182 

petition  against,  when  filed 176 

form  of   178 

proof  of  claims,  debt  of  partnership  against  individual  estate 184 

partnership  against  individual  estate 184 

joint  creditors  to  be  first  paid 185 
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partner  against  partnership  estate 184 

subrogation  of  partner  to  rights  of  creditors 186 

property;  application  to  payment  of  debt  of  partner,  validity 1068 

set-oil;  partnership  claim,  against  individual 1099 

solvency  of  one  partner,  consent  to  adjudication 198 

■waiver  of  consent '. 198 

administration  of  partnership  estate  by  solvent  partner. , ,  „ , 199 

trustees;  creditors  of  partnership  to  appoint 183 

individual  estates;-  powers  as  to 183 

separate  accounts  of  individual  and  partnership  estates 184 

payment  of  expenses  and  fees 184 

voluntary  proceedings,   petition 176 

allegations  of  petition 176 

petition,  where  all  do  not  join .■. 177 

form  and  contents 177 

rights  of  partner  who  does  not  join 178 

intervention    by    creditors 178 

Patents, 

title  vests  in  trustee,  Bankr.  Act,  §  70a  ( 2 ) ., 1 106 

trustee,  title  vests  in 1123 

Panper  Affidavit. 

form,  certificate  of  referee  as  to  falsity,  Supp.  Forms,  No.  169 1420 

Panper  Cases. 

aflSdavit  filed  with  petition 756 

investigation  as  to  truth 756 

statements  to  be  included .....' 756 

compensation  of  trustee   744 

exemptions,  effect 756 

loans  to  pay  costs 757 

Penalty  or  Forfeiture. 

proof  of  claim;  purpose  of  section  57j 812 

Pension  Money. 

exemption;  right  of  bankrupt 236 

Petitions. 

against  same  debtor,  priority.  Gen.  Ord.  VII 1194 

amendments;  how  allowed  and  made.  Gen.  Ord.  XI 1197 

docket ;  memorandum  of  filing,  Gen.  Ord.  I 1 190 

'    frame  of,  printed  or  written  plainly.  Gen.  Ord.  V 1192 

indexes,  clerks  to  prepare  and  keep,  Bankr.  Act,  §  51 754 

in  bankruptcy,  referee  to  consider,  Bankr.  Act,  §  38 650 

in  different  districts,    first  hearing.  Gen.  Ord.  VI 1192 

stayed  until  adjudication  upon  first,  Gen.  Ord.  VI 1192 

transfer  to  other  district.  Gen.  Ord.  VI '. 1192 

involuntary  proceedings,  service  on  bankrupt,  Bankr.  Act,  §  18a 451 

verification,  Bankr.  Act,  §  18c ". 451 

creditors  may  file,  Bankr.  Act,  §  59b. 837 

number  of  creditors  and  amount  of  claims,  Bankr.  Act,  §  59b 837 

hearing  as  to  number  and  amount,  Bankr.  Act,  §  59d 837 

computation  of  number,  Bankr.  Act,  §  59e 837 

by  three  creditors,  Supp.  Forms,  No.  118 1366 

one  creditor  against  partnership,  Supp.  Forms,  No.  119 1368 
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voluntary  proceedings,  who  may  filfe,  Bankr.  Act,  §  59a ;.  > ^ 

filed  in  duplicate,  Bankr.  Act,  §  59c .- ^^^ 

bankruptcy^,  proceedings  commenced  by  filing ;...... ^^° 

filing,  caveat  to  all  the  world .; "^^ 

amendments,  when  allowed ■*"" 

matter  of  discretion  '■ '*"^ 

conform  pleadings  to  facts. ^"^ 

correction  of  mistakes  or  defects ^"'■ 

status  of  bankrupt    •  ^^2 

allegations  as  to  nature  and  amount  of  claims 462 

defective  verification   463 

new  act  of  bankruptcy   463 

within  reasonable  time   461 

application,  how  made  : 464 

eflfect,  when  granted 464 

composition,  to  set  aside  for  fraud '.;.:.. 333 

discharge,  by  whom  made . : .^  ...........  .  344 

verification;   requirement 348 

where  filed   349 

amendments,  when  allowed 349 

revocation ;  what  to  state ! ' '....'...  413 

amendments,  when  allowed    j t-ti-K  •  •  •  413- 

'  filing  generally;  comparative  legislation.  .  .  .  .  .  .  .^ ■' . .  .....  ■,■■•;  ■,  •  :  -,•  •  ■  ■  .  ■  839 

scope  of  section  59 '. 840 

fraudulent  or  oppressive ;  remedy 840 

generally,  how  framed  ,..,..,.. 456 

forms  to  be  used , 456 

facts  alleged  definitely   457 

disjunctive  statements  prohibited    457 

acts  of  bankruptcy,  facts  alleged 457 

nature  of  claims  of  creditors : 458 

legal  conclusions  insufficient   457 

filed  with  clerk  of  court 458 

involuntary  proceedings,  against  whom  filed :  ;  : 129 

time  when  filed  13Q 

within  four  months  after  commission  of  act .;......  130 

record  or  registration  of  transfer 130 

open  possession  of  property I31 

partnership ;  form  and  contents 176 

allegations  negativing  exceptions   I5I 

corporations,  allegations  _ I55 

creditor  or  creditors  may  file ; 842 

stockholders  and  pfiicers  of  corporation 343 

must  be  such  at  time  of  commission  of  act 843 

number  and  amount  of  claims 843 

at  time  of  commission  of  act  of  bankruptcy 843 

provable  debts  must  be  'held 846 

secured,  not  to  file 040 

preferred,    surrender    "  oao 

preferred,   right  to   join 846  848 

who  have  attachments 040 

estoppel,  by  assenting  to  assignment 846  850 

participation  in  assignment  or  receivership  proceedings 846  851 

buying  claims  or  inducement  not  to  join . . . .  j 044 

assignment  of  claims,  effect o^k 
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transactions  to  prevent  petition 845 

one  creditor  filing ;  counting  creditors 852 

filed  in  duplicate   853 

waiver  of  duplicate   853 

answer  averring  more  than  twelve  creditors.  .  .  .  .  , 853 

list  of  creditors  to  be  filed 853 

practice ;  notice  to  creditors 854 

relatives  and  employees  to  be  excluded 854 

amendment ;  number  and  amount  of  claims . 858 

dismissal ;    practice    859 

intent  of  provision    859 

intervention  by  other  creditors 855 

joinder  after  filing  petition 855 

withdrawal  of  petitioners  855 

when   permitted    •. 856 

any  creditor  entitled  to 857 

practice ;    petition    858 

notice  to  creditors . .  .  858 

voluntary;  any  qualified  person  may  file. ; 840 

where  involuntary  petition  has  ibeen  filed 841 

form  of  petition  and  practice 842 

Petition  to  Revise. 

in  matter  of  law 575 

See  Cvrcuit  Cov/rts  of  Appeals;  Revisory  Jurisdiction, 

Place  of  Business. 

determination,  for  purpose  of  adjudication ,..."...  .;,..>.. '.  40 

corporations . . , '•••■.:  •  •, ,•  ■;,•  ......  40 

Pleadings.  '''■    tn, 

discharge  in  bar  of  debt : 448 

suit  pending  at  time  of  bankruptcy . 448 

involuntary  proceedings ;  petition  of  creditors 842 

See  Petitions;  Involuntary  Proceedings. 

answer  averring  more  than  twelve  creditors 853 

answer  or  demurrer ;   replication 472 

form  and  contents .  .  ; 472 

amendments  as  in   equity 472 

verification ;    how   made ". :.....;  474 

by  attorney    .' 475 

appearances  and,  by  bankrupt  or  creditor 468 

when  to  he  filed .469,  470 

Pledge. 

lien  unafifected  by  bankruptcy 1058 

retention  of  possession  by  pledgor  for  manufacturer 1059 

property,  title  vests  in  trustee 1128 

stock  purchased   for   customer 1129 

Plenary  Suits. 

against   adverse   claimants;    jurisdiction 523 

See  Bankruptcy  Courts;  Jurisdiction;  Suits  By  and  Against  Trustees. 

Plural. 

includes  singular  number,  Bankr.  Act,   §   1 ! 2 

Poor  Persons. 

aflSdavits,  to  release  from  fees '. 756 

'See  Pauper  Cases. 
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in  bankruptcy,  in  general t -.  .  .: ...  .1.  ....... ; . ; 454 

scope  and  limitation  of  section  18.  .  ; .-,'.':  .......:.:• 455 

Preference  Claims. 

proof;  surrender  of  preference ^ 802-810 

See  Preferences;  Proof  of  Claims. 

Preferences.  ^ 

attorneys,  payments  to,  recovery,  Bankr.  Act,  §  60d.  . -..':  : . .  : .  .'."J.  .  .  861 

creditors,  act  of  bankruptcy,  Bailkr.  Act,  §  .3a(2) ;  .'  ..'..•'.'.'.''.'.  . .  82 

through  legal  proceedings,  Bankr.  Act,  §  3a (3) ..........-....'  82 

time  of  commission  of  act,  Bankr.  Act,  §  3b .  . .' 82 

insolvency,  at  time  of  transfer,  Bankr.  Act,' §"60b.'.  . 860 

recording  or  registration  of  transfer,  Bankr.  Act,  §  60b. 860 

judgment,  procured  or  suffered,  Bankr.  Act.  §  60b;  . 860 

judgment  procured  or  suffered,  Bankr.  Act,  §  60b 860 

insolvency  of  bankrupt,  Bankr.  Act,  §  60b.  :  : .  ;  .  .  .  ....:... 860 

nevf  credits  set  off  against  preferences,  Bankr.  Act,  §  60c 860 

preferred  creditors,  person  deemed,  Bankr.  Act,  §60a 860 

transfer  or  judgment,  within  four  monthsj  Bankr.  Act,   §   60a :  860 

suits  to  recover,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b 513 

surrender,  on  proof  of  claims,  Bankr.  Act,  §  57e. . ' .....' 776 

transfer  within  four  months,  while  insolvent,  Bankr.  Act,  §  60b ; 860 

trustee,  recovery  by,  Bankr.  Act,  §  60b 86rf 

act  of  bankruptcy ;  essential  elements 98 

transfer   of   property ;    meaning 99 

payment  of  money 99 

depletion   of   estate 101 

exchange  of  securities  does  not  constitute 101 

intent  to  prefer,  proof  required 102 

knowledge,   when   inferred 102 

presumption,  where  result  is  a  preference 103 

.where  debtor  was  insolvent 103 

distinguished  from  motive 105 

attorney  of  bankrupt;  payments 925 

payments  in  contemplation  of  bankruptcy . : 926 

future   services;    payment   of   compensation 926 

recovery  of  payments ;   practice 927 

!    '   creditors  only  may  be  preferred 897 

transfer  to  another  for  benefit 897 

indorsers   and   sureties 899 

owner  of  funds  converted  or  misappropriated 9O0 

restoration  of  embezzled  funds 900 

transfer  for  payment  of  property  converted 900 

creditors  holding,  right  to  fill  involuntary  petition 848 

definition   of  term ;^9 

distinction  between  fraudulent  transfers  and 867 

elements ;   in  general 867 

burden   of  proving  on  trustee 868 

insolvency  requisite  at  time  of  transfer 869 

allegation  and  proof _  ; g'^Q 

determination ;    valuation  of  property g^O 

schedules  as  evidence , j g^^O 

within  four  months  before  filing g7j 

date  of  filing  petition  controls _ g.T  j 

runs  from  date  of  taking  effect  of  transfer  or  judgment ., . .  §71 
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performance  of  agreement,  made  prior. . . .  .'.'.i'l .  .  , 872 

effect  of  prior  agreements ';' 872 

possession  within  period,  under  p^-ior  agreement 874 

assignment   of   accounts '.. 875 

date  of  contract,  governs 873 

recording  required,  computation  of  time 876 

transfer  before,  but  recorded  after  period ' 876 

required ;   statutes  considered 877 

as  against  judgment  creditors    ■ 877 

as  against  general  creditors    ;•.'.':'.' 878 

change  of  possession,  unless  filed  or  recorded 879 

prior  to  four  months,  but  recorded  after 880 

judgment  procured  or  suffered ; 881 

procured;    meaning .....'......; 881 

transfer  of  property;  what  constitutes .:.......'........':  .'IVV 881 

method   immaterial    .i. . .  .  .  .  .1 .  .'.I.  .'':^.  .  .  .  I  /.  .' .  .  881 

mingling'  funds  with  trust  estate .  .■.  /. .'. '.....,..;...  882 

payments  on  running  account ,....'. .'.  .'':'■.  .  . ;  :•; ..... .  . .  882 

transfer    by    indirection .  L. :  .'.  .        .  .  '.'.'.':  i  ;  ....  882 

partnership  and  individual  assets :....'.  ...'..".'.  . '. '.  .'.;.'.';'/.!.  .  .  883 

contract  of  conditional  sale .■•.  .  .  . .-.  .  .  ...  .  ..'.'■; 884 

intent  or  good  faith : '.....: 884 

exchange   of    securities ....;......... ''. ...  . .  .  887 

estate  must  be  diminished ; 885 

property  belonging  to  bankrupt. .  . .  :  .  ... ' 885 

fair  consideration  for  present  loan: . ".  .' .  /. ;  .      ...!.....      . .  ........  886 

payments  on  account,  net  result.'.  .'.'': .'.'.  .  .1  .....  . .  .':.'.  .;'. '....'  886 

payment  of  antecedent  debts .  ^.  . ~. '..:..•.........  887 

distinction  between,  and  security.... ...\  .".'.!..'..... .  888 

mortgage  of  property '..'!  .v.  :■ .  '.'.  .;:....  .W'. .,...'.-.  ...-..;'.'■.  889 

assignment    ::.;...; ..'...'..........  .\' ..  .  890 

part  for  present  consideration.  ..■.■...".■.....  T:':  ..'..;........ 890 

notes  and  cheeks f ; .  .'i\  Vl  .".''.■.  .'.".' 891 

payment   on   indorsed...  ....  . .  .  i  :.*.".  ..!  !  r.  .':.'.. 891 

banker,  transactions  generally i ;  .'i  .  . ".'.  .".....'. 892 

deposit  of  money 893 

payment  of  wages .....:.';•.  ; 894 

voidable  transfers    ; :  . . :'.'.'.  .'.'..  .....  894 

effect,  a  greater  percentage..... <'.'v.\  : ': .  . .  .  .'.".H  .'.*.'i'.  .  .  .  894 

one  creditor  to  receive  advantage :'.'':'.  . .  .  .'.:'■.';?..., ....  894 

test  to  be  applied .  : .' .....  vr:(' 896 

reasonable  cause  to  believe . . . . ' :.:.,..'.'?. 896 

intent   presumed   from :■ 896 

class  of  creditors 894 

creditors  of  same  class 895 

payments  share  and  share  alike .....'. 895 

exemption  in  property  recovered •;'.'..' 226 

generally;    historical   statement.  ..'.■.  ;■. . . . ..... : . . . ...'.".  .' 864 

comparisitive  legislation ;..':...; , 865 

in  England ., 866 

in  United   States ' 865 

definition;    subsection  a ;. 865 

■     :                  effect  prior  to  amendment  of  1903 866 

I,     partnership,  marshalling  assets  to  prevent. 187 

recovery  of  property  or  value ..:.... .• 917 
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when  action  may  be  brought ,■  •  •  ■  ■' ^^^ 

■trustee  only  to  bring  suit ...- 918 

refusal  to  sue;   creditor  permitted . ..  -•• ; 918 

permission   to   sue ., 921 

against  creditors    . .  . .  ^ .* 918 

courts  in  which  brought. .  . ; ,....,.:.... ,.  .  .  . .  . .  .  .  > 919 

bankruptcy   court;    jurisdiction.  .,.  -.  ., ,. 920 

referee  not  court  of  bankruptcy , 920 

practice   in   suits 921 

pleadings  carefully  drawn ,....,.>. 921 

governed  by  rules  of  court. ....,,......, .- 921 

property  or  its  value 922 

specific^  when  recovered 922 

,                       where  property  has  been  sold 923 

damages;   value  of  property.  ...,,,,...,,  , ■. i.r-ti .  ■  .  923 

surrender ;  on  proof  of  claim 805 

voidable  must  be  surrendered ;.  ._. 804 

liens  through  legal  proceedings ,....,, 806 

optional;  effect  of  retention 806 

payments  on  runriing  accounts ,....„..,, 806 

new  credits;  net  increase  of  estate <; .li 806 

intent  of  transfer  or  payment .-. , 807 

;               payment  on  notes  at  bank 808 

what   constitutes    809 

compelled  by  judgment;  effect ^ 809 

to  trustee  and  not  to  bankrupt. 810 

set-offs;  debts  tainted  with,  not  subject. 924,  1100 

new  credits ; -.  , 924 

credits  in  good  faith ., , . ,.,, -,  . , 925 

,      through  legal  proceedings,  act  of  bankruptcy ,.■... 106 

y           essential   elements 107 

[>  ,             comparison  with  act  of  1867 ,..,. ' 106 

,    .           intent  not  essential. 107 

, ,.             suffered  or  permitted  judgment  or  levy. .  ._ 108 

appeal  from  judgment,  effect '. 108 

resistance,  effect ,'. 109 

.  creditors  affected ;  provable  debts 109 

resultant  inequality  among 109 

,  ,           legal  proceedings,  what  included 110 

attachment  proceedings    ........; no 

distraint  of  goods HI 

supplementary  proceedings .: HO 

garnishnient  proceedings    ,,  . 113 

vacating  or  discharging  preference 112 

five  days  before  a  sale 113 

final  disposition    m 

voidable,  general  meaning  of  statute 902 

reasonable  cause  to  believe  preference  will  result 902 

time  of  cause  to  believe 902 

intent  to  prefer,  effect  of  amendment  of  1903 903 

proof  of  belirt  of  result 904 

actual  knowledge  of  result,  not  required 9O4 

jnquiry  as'  to  solvency 905 

notice  of  facts  causing  inquiry 9O6 

mere  guess  or  suspicion  insufficient. 9q^ 
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insolvency,  knowledge  of 909 

presumption  where  insolvency  is  known 909 

proof  of  cause  to  believe  insolvency 910 

belief  of  insolvency,  question  of  fact 911 

payments  by  insolvent  in  course  of  business , 912 

debtor's  financial  condition,  knowledge 912 

loan  by  bank,  in  settlement  of  claims , 913 

pleading  cause  to  believe  insolvency .  , 913 

purpose  and  effect  to  be  considered 913 

evidence;    presumptions 914 

burden  of  proof  or  trustee. ..'.:. 914 

sale  of  entire   stock 915 

agent  or  attorney,  belief  or  knowledge  of 916 

Principal  Place  of  Business. 

of  persons  and  corporations 40 

corporations,  place  named  in  certificate 41 

preceding  six  months 43 

Priorities. 

creditors  holding  as  voters  at  meetingsj  Bankr.  Act,  §  56b 768 

debts  entitled  to  prior  payment,  Bankr.  Act,  §  64b 985 

order  of  priority,  Bankr.  Act,  §  64b 985 

proof  and  allowance  of  priority  claims,  Bankr.  Act,  §  57e 776 

taxes,  court  to  order  payment,  Bankr.  Act,  §■  64e C 985 

assignment  of  claims ;  effect 790 

administration  of  estate;  coats  and  expenses. 1002 

what    included    .' .  . ., ; 1002 

referee's  fees .' : .  . .  1002 

notices  .  to  creditors ;   cost 1002 

attorneys'  fees;   p,llowance : . .  . .  1002 

services   necessarily   rendered 1002 

petitioning  creditors;    amount 1003 

bankrupts;    in   composition ". 1003 

resisting  adjudication 1004 

receiver'*' of  corporation,  appointed  in  State  court .''.' 1004 

creditors  holding  priority  claims,  voters  at  meetings  of  creditors 773 

filing  fees  in  involuntary  cases 1001 

in  general ;   comparative  legislation 987 

construction   of  act 988 

priorities   versus    liens :....';....:.. 988 

liens  control  if  valid. '.".".''. 988 

effect  as  to  wages,  fees  of  attorneys,  etc 989 

debts  due  United  States ........' 990 

order  of  priority ,......, 990 

beneficiaries  of  trust  funds , 990 

determination ;    practice 991 

preservation  of  estate;  cost .  M'.'.  ;  .  .  .  ...  ; ;  .  ...'.u  ;' 1000 

actual  and  necessary  cost '. : v  .  .  nv. 1000 

rent  for  premises  occupied  by  trustee.  .■ '..■...' 1000 

recovery  property,  expenses  of  creditor 1000 

allowance,    when    made 1001 

proof  of;   similar  to  secured  claims. i 802 

.taxes;  duty  of  trustee  to  pay ■  ■  •  — 992 

cost  of  preserving  estate  first  paid 993 

amount  and  legality,  court  to  determine , 993 
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not  required  to  be  proved ........[,..  .  ......5,  .  ,;.;,.  .  .  .,,  .  .;,.„. 994 

payment  out  of  proceeds  of  sale '.,■_. ;,/•  ^:..>ii,f.^,..^  ...,., 995 

character;   meaning  of  term :. ,.,.nky,.  . .,.  .,,..;,.,,.,,.  .,.  ,■;.: ■  996 

claims    included .i,. ,.,.......,.....•.!.....,••!•  •' 997 

federal  courts  to  determine .:.  jj-.^i , . .:. . .  .^ ...  . . .  ...j. 991 

local  assessments ;..'-.fi  ,>  .,.>■.«>;. 997 

water  rents   ..,,...;.:..; 997 

corporations;    license   fees ,;.,  . ,. , 997 

franchise  taxes :  . .  . ; 998 

subrogation   on   payment 998 

accrued  since^  proceedings  were  instituted- 999 

interest  to  be  added _ . 999  ■ 

under  State  laws,  persons  entitled » i, . ,  .-.  . . 1013 

liens;  continuing  after  bankruptcy 1013 

recognized  in  bankruptcy  courts ..".. '.'^■; '7; "..'.'?.. 1013 

unrecorded  mortgages   ..'.';;,:'."]■;...;■ 1014 

collusive   assignment   of (. . ^.  ..... 1016 

landlord's  claims  for  rent 1015 

debts  duo  the   State ,  1017 

conflicting  or  overlapping ,.......,....., '...,, 1017 

liens,  not  priorities .  . , , ■■••■•  1018 

attorneys,  may  be  entitled  to  priority. .  .  .  ,> .,. 1018 

fees  and  expenses,  general  assignees 1019 

receivers  and  their  attorneys •  ■  •  ■ 1019 

sheriff's   fees  _ , 1020 

under  execution  or  attachment ...  . , 1020 

disbursements  as  custodian  of  property •  •  •  ■ 1021 

bank  deposits    '. 1021 

wages,   payment    .......;.. 1005 

earned  by  clerk  within  three  months , 1005 

term  construed 1005 

assignee  of  claim . 1006 

orders  directing  payment : 1007 

time  checks    , 1007 

borrowing  money  to  pay., .,. 1007 

services  performed  within  three  months 1008 

,!;'ii         breach  of  contract;  judgment  not  entitled  to  priority .'.,..'. 1008 

X'-!i  /       owing  at  time  of  bankruptcy lOQS 

■•'  •'  persons  entitled;   wage-earners .  1009 

character  of  services  controls 1009-1011 

traveling  or  city  salesmen 1012 

Privileged  Commnnications. 

attorney  and  client ;   communications 504 

confidential  communications    504 

Process. 

service  on  bankrupt,  Bankr.  Act,  §  18a 45  j 

return  within  fifteen  days,  Bankr.  Act,  §  18b 45I 

issue,  under  seal  and  tested  by  clerk.  Gen.  Ord.  Ill 1191 " 

issuance  by  clerk ^gg 

returnable  in  fifteen  days ^gg 

service,  jjcrsonal,  how  made ^gg 

publication ;   order  directing ^gg 

on  absentees;   absconding  debtor 1 ^g» 

corporations,   infants,   luns^tics ^  . ^g.. 
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non- joining  partners    467 

effect,  on  jurisdiction  in  rem  and  in  personam 468 

delay  in  service ■. 468 

proof,  how  made. ; 468 

Promissory  Notes, 

See  Commercial  Paper. 

Proof  of  Claims. 

appeals  to  circuit  courts  of  appeal  or  Supreme  Court,  Bankr.  Act,  §  25a 571 

assigned ;  statement  filed.  Gen.  Ord.  XXJ 7 1206 

bankrupt,  duty  to  examine  claims,  Bankr.  Act,  §7(3) 251 

duty  to  inform  as  to  false  claims,  Bankr.  Act,  §  7(7) 251 

contingent  liabilities;  name  of  creditor  unknown.  Gen.  Ord.  XXI. 1206 

depositions;  how  entitled.  Gen.  Ord.  XXI ' 1206 

debt  due  partnership  or  corporation.  Gen.  Ord.  XXI 1206 

open  accounts;  due  date,  Gen.  Ord.  XXI .> 1206 

assignment  before  proof,  Gen.  Ord.  XXI 1206 

estate  in  bankruptcy  against  another  estate,  Bankr.  Act,  §  57m.  . 777 

filed  with  clerk  or  referee,  Gen.  Ord.  XX. 1206 

filing  claims  in  court,  Bankr.  Act,  §  57c .  .'.  776 

form  of  proof  of  unsecured  debt,  Off.  Forms,  No.  31 1267 

secured  debt,  Off.  Forms,  No.  32. . 1268 

debt  due  corporation.  Off.  Forms,  No.  33 1269 

by  partnership.  Off.  Forms,  No.  34 1270 

by  agent  or  attorney.  Off.  Forms,  No.  35 1271 

secured  debt,  by  agent.  Off.  Forms,  No.  36 1272 

affidavit  of  lost  bill  or  note.  Off.  Forms,  No.  37 1273 

order  reducing  claim.  Off.  Forms,  No.  38 1274 

^expunging  claim,  .Off.  Forms,  NOi  39 1275 

special  clauses  for  proofs,  Supp.  Forms,  No.  170 •.  1421 

reconsideration  and  rejection,  petition,  Supp.  Forms,  No.  171 1422 

notice  of  petition,  Supp.  Forms,  No.  172. . 1423 

secured  debt,  Supp.  Forms,  No.  173 1424 

expunging  or  reducing  debt,-  Supp.  Forms,  No.  174 1424 

order  allowing  claim,  Supp.  Forms,  No.  175 1425 

individual  undertaking,  secured  by,  Bankr.  Act,  §  57i 777 

instrument  in  writing,  claim  founded  on,  Bankr.  Act,  §  57b 776 

filed  with  claim,  Bankr.  Act,»§  57b 776 

objections  to  allowance,  Bankr.  Act,  §  57d 776 

hearing  and  determination,  Bankr.  Act,  §  57f ; 776 

partnership,  against  partners,  and  vice  versa,  Bankr.  Act,  %  5g.  .  .  .  . 164 

penalties  and  forfeitures,  claims  for,  Bankr.  Act,  §  57j '. .  . .  777 

preferences,  surrender,  on  proof  of  claims,  Bankr.  Act,  §  57e 776 

provable  debts,  specified,  Bankr.  Act,  §  '63a , 944 

See  Provahle  Debts. 

proved  claims,  transmission  to  clerk,  Gen.  Ord.  XXIV 1212 

feconsideration,  before  estate  is  closed,  Bankr.  Act,  §  57k. . .777 

recovery  of  dividend  paid,  Bankr.  Act,  §  571 777 

'     re-examination;  application  by  creditor  or  trustee.  Gen.  Ord.  XXI J.206 

order  and  examination,  Gen.  Ord.  XXI 

secured  and  priority  claims,  Bankr.  Act,  §  57e 776 

allowance,  for  participation  in  creditors'  meetings,  Bankr.  Act,  §  57e 776 

value  of  securities,  determination,  Bankr.  Act,  §  57h 777 

statement  of  claim  to  be  verified,  Bankr.  Act,  §  57a 776 

time  within  which  proved,  Bankr.  Act,  §  57n 777 
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amendment;   allowance   ■.  .■ ; 792 

formal  defects  may  be  cured :■..-■ ; 792 

after  lapse  of  year , 793 

presentment  of  new  claim '. : '.-.^ 794 

informal  proof ;  supplying  omissions . . .'. ;. 792 

appeals;  order  allowing  or  rejecting ,....'.'... .... . . .  594 

amount  in  controversy V. . ......  .'..'■ 595 

liens;  determination  of  validity ..^.^ , , ,,:_ ......  595 

priority  and  secured  claims , ,,.  595 

conteste  of  claims;  object  of  section ; , , 812 

objections  before  allowance ' 812 

.    parties  in  interest  may  file ■. 812 

form  and  contents 813 

evidence  in  support. 813 

verified  proofs  as  evidence 813 

review  of  referee's  determination 814 

debts  created  by  fraud 791 

effect  of  proof  and  allowance. 825 

waiver  of  lien 825 

examination  of  claims  by  bankrupt '. ,■■:,..■. 255 

false  claims,  bankrupt  to  inform  trustee .! .  ...  i 255 

partnership,  partnership  against  individual  estate 184 

partner  against  partnership  estate 184 

joint  creditors  to  be  first  paid , 185 

subrogation  of  partner  to  rights  of  creditors 186 

joint  and  several  creditors,  against  joint  and  several  estates >..... 184 

dividends  from  each  estate., ,• ■  •  .  ■  ■ 197 

,  penalty  or  forfeiture;  for  wrongful  act  not  included. 812 

on  corporation,  for  failure  to  pay  tax. , 812 

preferences;  proof  under  former  act , 802 

payments  in  due  course 803 

decisions  under  original  act 804 

transactions  prior  to  four  months'  period 804 

voidable  under  §  60 ,. - 804 

effect  of  amendment  of  1903 804 

voidable  must  be  surrendered 805 

liens  through  legal  proceedings 805 

surrender,  when  required .» 805 

compulsory,  not  a  penalty 806 

optional;   effect  of  retention , 806 

•■'.i'  ^  .             payments  on  running  accounts 806 

,  T            •               new  credits ;  net  increase  of  ^state 806 

intent  of  transfer  or  payment 807 

•payment  on  notes  at  bank 808 

»         what  constitutes  .' 809 

effect  or  proof 809 

compelled  by  judgment;   effect 809 

to  trustee  and  not  to  bankrupt 810 

priority  claims ;  same  as  secured 802 

proof  and  allowance,  in  general 780 

scope  of  section." ■. 780 

comparative  legislation 781 

distinction  between •...■ 781 

same  as  between  evidence  and  judgment 781 

separate  and  distinct  steps 7g j 
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proof,  claim  of;  general  requirements 782 

statements ;  what  to  show 783 

written,  signed  and  verified.  '. 783 

presumptive  evidence  of  validity 783 

contents  of  statement ;  Gen.  Ord.  XXI 786 

allegations  of  proof 784 

consideration;   statement   ,..,.... 785 

items  and  dates 785 

conformity  of  proof  with  statement ; 785 

inquiries  as  to  truth  of  statement 785 

caption  of  statement , 786 

verification  by  partner,  agent  or  officer  of  corporation, -786 

before  whom  taken 787 

official  forms  to  be  used , 786 

creditor,  or  agent  or  attorney  may  make . 788 

executor  or  administrator 787 

stockholders  of  identical  corporations 788 

assigned  claims,  proof  of  ownership 789 

date  and  facts  of  transfer 790 

effect  on  priorities •,•■•" ^^ 

accounts,  statement  to  be  attached " 791 

judgments,  transcripts  to  be  attached 791 

filed  with  referee  795 

reconsideration  and  rejection   814 

practice  and  petition 814 

jurisdiction  of  court  or  referee 815 

petition ;  presented  by  trustee .  ■  •  815 

by  creditor,  when  trustee  refuses Z  ..  ^ .......  .  815 

application  seasonably  made 816 

due  notice  to  claimants 816 

order  of  referee  or  judge 817 

review  of  order j, 818 

costs  and  expenses   ■ 818 

recovery  of  dividends 818 

secured  claims;  purpose  of  proof  795 

surrender  of  security,  effect   797 

deduction  of  value  of  security  798 

retention  of  securities    798 

secured  creditor ;  what  constitutes  : 795 

property  other  than  of  bankrupt 796 

waiver  note   796 

claim  against  exempt  property 800 

value  of  securities ;  ascertainment  799 

date  of  determination  800 

interest  and  dividends  on  securities 800 

secured  debt  proved  as  unsecured  - .  .'. 801 

proof  expunged,  and  valine  ascertained 801 

amendment  to  permit  proof 801 

set-offs ;  waiver  by  proof  without  claiming 1099 

provable  debts  only  subject  to 1094 

subrogation ;  surety  or  indorser  810 

proof  in  principal  creditor's  name 811 

surety  on  attachment  bonds   811 

surrender  of  preference  by  surety  811 

time  limitation  on  allowance   818 


1642  General  Index. 


Proof  of  Claims  —  Continued.                                            .  PAGE' 

filed  within  one  year  after  adjudication •  '818 

purpose  and  effect  of  limitation.  . . .  ;, 819 

presentation -of  facts  informally 820 

tax  claims  excepted  '. 821 

trustee,  presentation  of  claim  to 820 

claims  against  specific  property 821 

exceptions;  claims  in  litigation , : ,•  ■  ■  •  821 

meaning  of  phrase  liquidated  by  litigation 822 

suit  to  recover  preference 822 

to  establish  validity  of  lien • 822 

fraud  of  bankrupt  in  preparing  schedules 823 

concealment  of  assets   ...':.'...:.':.....,...... 824 

amendment  after  lapse  of  year 824 

waiver  of  right  to  bring  suit .- .'  ■  .  292 

.  written  instrument,  claim  evidenced  by  .  . .:'. . . .  : '•  •  • .  790 

filed  withclaim 790 

statement  of  consideration '■ 790 

Property. 

definition  of  term 20 

,,     possession,  to  start  time  running  within  which  petition  must  be  filed ~. .  131 

-  receivers'  power  to  seize,  when  claimed  adversely 37 

referee's  order  of  seizure  or  release 655 

restoration,  order  directing,  refusal  to  obey 686 

failure  to  obey,  contempt 686 

inability;   affirmatively  shown    687 

denial  of  ability,  insufficient 688 

,    suits  for  recovery,  jurisdiction  of  bankruptcy  courts 30,  536 

power  of  receivers  to  bring  '. 50 

Property  of  Bankrupt. 

appraisal;  appointment  of  appraisers,  Baiikr.  Act,  §  70b. . 1106 

creditors  having  liens,  trustee,  possesses  rights  of,  Bankr.  Act,  §  47a(2) 716 

I'edemption-;  petition  by  trustee,  bankrupt  or  creditor,  G^n.  Ord.  XXVIII 1214 

petition,  hearing  and  order,  Gen.  Ord.  XXVIII; ;;; . 1214 

sales ;  public  auction.  Gen.  Ord.  XVIII 1205 

private,  when'  authorized.  Gen.  Ord.  XVIII 1205 

perishable  property,  without  notice.  Gen.  Ord.  XVIII 1205 

'     seizure  by  marshal,  Bankr.  Act,  §  69 1202 

bond  to  be  given,  Bankr.  Act,  §  69 1102 

release  upon  giving  bond,  Bankr.  Act,  §  69.  .  . 1102 

bond  of  bankrupt  for  release,  form,  Off.  Form,  No.  10 1250 

special  warrant  to  marshal,  form.  Off.  Form,  No.  8 1248 

bond  of  petitioning  creditors,  form.  Off.  Form,  No.  9 1249 

vests  in  trustee,  by  operation  of  law,  Bankr.  Act,  §  70a 1106 

appraisal;  appointment  of  appraisers 1165 

appraisers ;  qualifications  1165 

practice  on  appointment ,. 1166 

burdensome ;  trustee  may  disclaim '. 1162 

executory  contracts  and  leases 1162 

practice ;  report  for  instruction   1163 

order  to  disclaim 1163 

conflict  as  to  title,  determination HH 

approval  by  court   1170 

before  adjudication;  when  permitted    j^jgg 

inadequacy  of  price ;  not  disturbed  for ' j^ jgg 
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perishable  property    '.'.".'.' ;'; ; 1168,  1171 

incumbered  property;  free  of  liens ;!;;'. . . ... . ! . .' 1171 

liens  should  be  protected '..'..... 1173 

payment  of  liens  out  of  proceeds' '. 1173 

notices   to   lienors 1173 

validity  and  priority  of  liens. 1175 

■'  '■        practice;  public  or  private .' '.  . ; 1171 

resale,  when  granted    : .'.'. . .  .\  .........'.] 1176 

transfer  of  title  to  purchaser !','.' 1177 

See  Sales  of  Property. 

^seizure;   scope  of  provision   . .  .• 1103 

bond  of  petitioning  creditor   1103 

remedy,  where  claimed  by  third  party 1104, 

marshal's  liability 1104 

practice;  affidavits  and  bonds 1105 

_  title  vests  in  trustee,  as  of  date  of  proceedings.  .  ....  ..^, .  .^ .,.,....,.... , 1112 

between  petition  -filed  and  adjudication ,.  .  .  .  <,.^  . , .  .,....,.,,,.. 1114 

and  appointment  of  trustee ' .^.  ........  ^ , .  .  .  1114 

effect  of  amendment  of  §  47a(2)  by  act  of  1910 ...,..>.,'.,./.'.".._ 727 

trustee  vested  with  rights  of  lien  creditors.  ;.,.....,..  .  .  ., .',  ,,.? 728 

unrecorded  liens  , ..,'....,...,., 731 

creditors  holding  liens 733 

conditional  sale  contracts  and  chattel  mortgage^.  . .  .; 733 

fraudulent  transfers 735 

,          property  which  vests ;  in  general  . . .: 1115 

possession  of  bankrupt  .  ...  ..........  ....  .....'.  1115 

acquired  after  filing  petition   , .  .  .  1116 

subject  to  claims,  liens  and  equities.  .  .*. ..,.,.  . .  1117 

same  plight  or  condition   r.-,,-,v  ■  •  1119 

defenses,  legal  and  equitable 1119 

acts  of  bankrupt  before  bankruptcy 1120 

property  subject  to  trust ,1120 

in  possession  of  bankrupt  as  bailee" 1121 

specific  property;  scope  of  subsection  a,  §  70 , 1122 

documents  relating  to  bankrupt's  property , 1122, 

patents,  copyrights  and  trade-marks   .....' . , 1123 

personal    powers . .  .  .^. .  .  . ....,..,.- 1123 

fraudulently   transferred 1124 

See  Fraudulent  Transfer.  ^ 

might  have  been  transferred  or  levied  upon 1127 

test  to  be  applied •  •  •  •  • ,.....,..  1127 

property  pledged ..:'.......  1128 

purchase  of  stock  for  customer .  .,  ...^ ••■,■•  ^^^ 

includes   every   vested   right. .  .  i 1130 

remainders  and  contingent  interests ••■:■:  ■■■■•.•  -...■  ■  ■  1133 

trust   ihteifests ,. 1 133 

resulting  or  constructive  trusts 1133 

surplus  income  from  trust  funds. .^ 1134 

trust  funds  mingled  with  bankrupt's 1135 

dower  and  curtesy  rights 1136 

personal  contracts  of  bankrupt. 1137 

franchises    and    licenses 1137 

seat   in   stock   exchange 1138 

life   insurance   policies 1139 

'   See  Life  Insurance  Policies. 
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property  sold  on  condition 11^5 

fire  insurance  policies , 1144 

See  Conditional  Sales. 

affected  by  fraudulent  representations 1150 

rights  of  action  of  bankrupt ' 1158 

reclamation  proceedings;  right  to  bring ;\:-i: : H^l 

goods  purchased  without  intent  to  pay „.,-.., . , .  . .  1153 

property  sold  subject  to  approval - ,..,.•,■ 1156 

rental  contracts   , 1156 

payment    on   delivery 1157 

proof  of  identity  of  articles  sold •,  •  1158 

practice ,. . 1158 

Provable  Debts. 

debts  which  may  be  proved,  Bankr.  Act,  §  63a ....'., '. 944 

unliquidated  claims,  Bankr.  Act,  §  63b '.?'.'.'.... 944 

list  proved  at  first  meeting,  Off.  Forms,  No.  19 .  i . .  . ; 1258 

contingent  liabilities;  not  unliquidated  claims 977 

distinction  between  former  and  present  act 978 

contingency  must  happen  before  liquidation 978 

salary  due  after  bankruptcy 979 

contracts,  debts  founded  on , 966 

validity  must  be  established. 966 

form  not  material ' 967 

gambling  transactions ;  violation  of  statute 967 

speculative  contracts  for  future  delivery '. ...'...  967 

bucket  shop  transactions 967 

debt  owing  at  time  of  filing  petition, ^  -  968 

breach  of  warrantyi : 968 

executory,  breach ..'!.....'.;. 968 

anticipatory  breach   '...'.'. .'..'.  !'.:;. . 969 

damages  before  complete  performance '.'.'..  ^ ..':'!  '.'... 969 

contingent  liabilities 970 

continuing ;  surety  bonds 970 

employment  and  commissions 971 

damages  prior  to  completion 971 

lease,  breach  of  covenant , 972 

liability  for  continued  use  by  bankrupt 972 

implied;   same  as  quasi  contracts. '. 972 

torts ;   liability    972 

conversion  of  personal  property 973 

liability  of  stockholder  of  corporation 973 

costs;  in  action  by  or  against  bankrupt 973 

taxed  prior  to  bankruptcy 974 

in  action  to  recover  provable  debt 974 

in  attachment  suits .'. 975 

creditors  filing  involuntary  petition,  must  hold 846 

debts  not  provable '.'.". 979 

fines  and  penalties ;  judgments ,   •  •  ■ 97P 

alimony  due  or  to  accrue ggQ 

rent  to  accrue ;  not  fixed  liability ....:..... '980 

contingent  upon  uncertain  events. . 98i 

notes  for,  given  by  bankrupt '. . 981 

receiver  in  occupation  of  premises ...;...... , 9g2 

re-entry  upon   bankruptcy;    effect 9^2 
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barred  by  statute  of  limitations 983 

commissions  of  trustee  under  deed  of  trust 984 

dischargeability  not  affected  by  failure  to  prove 425 

fixed  liability  absolutely  owing 956 

owing  at  time  petition  is  filed 957 

judgment;   evidenced  by 957 

verdict  for  damages,  where  not  entered 957 

efifect  of  verdict  of  jury 957 

founded  on  tort ; 958 

final;   State  law 959 

appeal  does  not  affect  provability 958 

barred  by  statute  of  limitations 959 

impeaching,  of  State  court 959 

for  fraud  or  collusion 959 

instrument  in  writing ;  debt  evidenced  by 960 

what  are  included .  960 

bills  and  notes 960 

who  may  prove 960 

corporations  used  for  corporate  purposes , 961 

stipulation  for  payment  of  collection  fee 962 

interest  recoverable  at  time  petition  is  filed 962 

indorser  or  surety  debts 963 

indorsers,  liability   ' 963 

surety  and  corporate  bonds 963 

director  of  savings  bank  for  funds  embezzled 965 

fee  for  increase  of  capital  stock 965 

history  and  comparative  legislation 947 

judgments,  entered  after  bankruptcy 973 

entry  prior  to  bankrupt's  discharge 973 

open  accounts ;    balance  due 965 

payments  within  four  months 966 

proof  of,  see  Proof  of  Claims. 

provability;    determination 947 

debt ;  what  constitutes 947 

defenses  to  allowance ; .  .  947 

ultra  vires  act  of  corporation 948 

void  contracts    948 

"  proved  "  and  "  allowed  " ;    distinction 948 

contracts,   liabilities   based   on 949 

ex  contractu  and  ex  delicto , 949 

based   on   torts 949 

election  to  sue  on  tort,  uneflectual 950 

fraud  or  connivance 951 

debts  existing  when  petition  filed 951 

equitable  debts    952 

money  secured  by  false  representation ^  . .  953 

amount  due  after  foreclosure  of  mortgage 953 

debts  against  more  than  one  person 953 

partnership  obligation,  endorsed  by  partners 954 

person   proving;    effect 954 

corporation  bondholders  and  stockholders 954 

wife   against  husband's   estate 955 

claim   for  .  services 955 

services  of  minor  child 955 

fraud  or  preference;   effect ... .........  .  ; 956 
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fraudulent  debts  not  provable ^^^ 

\       set-oflF;   right  as  to  provable  debts 1094 

taxes  not  debts,  need  not  be  proved ; 965,  994 

unliquidated    claims;    liquidation^ •  •  ^75 

•i                effect  and  purpose  of  provision 976 

i                injuries  to  persons  or  property ;  damages 976 

employer's  liability;   judgment  not  provable 76 

waiver  of  tort,  and  proof  on  quasi  contract 977 

liquidation ;  how  accomplished 977 

contingent  liabilities   977 

Protection  from  Arrest. 

bankrupt  entitled  to,  Bankr.  Act,  §  9a 277 

scope  and  purpose  of  provision 278 

right  begins  when  petition  is  filed 279 

ends  upon  discharge 279 

debts  or  claims  released  by  discharge 280 

application  for  order 280 

referee  may  grant 280 

Pmblication. 

notices  to  creditors ;  ordered  by  judge,  Bankr.  Act,  §  58b 826 

of  meetings  of  creditors,  Bankr.  Act,  §  58b 826 

service  of  notice  in  voluntary  cases,  Bankr.  Act,  §  18a 451 

Parcbaser  in  Good  Faith. 

transfers  to,  valid 1070 

inquiries  as  ito  solvency 1070 

sale  of  entire  stock , 107 1 

present  fair  consideration 107 1 


Q. 
Qualifications. 

referee,  specified,  Bankr.  Act,  §  35 646 

trustees   specified,  Bankr.  Act,    §   45 712 

prescribed  by  statute 712 

persons   not    qualified 713 

stockholder  of  bankrupt  corporation 714 


B. 
Receivers. 

compensation,  commissions,  Bankr.  Act,  §  48d 741 

additional  for  business  conducted,  Bankr.  Act,  §  48e 742 

additional,  prohibited,  Bankr.  Act,  §  72 : 1183 

power  to  appoint,  Bankr.  Act,  §  2(3) 21 

forms;  petition  for  appointment  before  adjudication,  Supp.  Forms,  N(,.  64 1303 

order;  before  adjudication,  Supp.  Forms,  No.  65 1305 

petition  for  appointment,  after  adjudication,  Supp.  Forms,  No.   66 1306 

order  for  appointment,  after  adjudication,  Supp.  Forms,  No.  67 1308 

continuance  of  business;  petition,  Supp.  Forms,  No.  68 1309 

order  authorizing,  Supp.  Forms,  No.  69 1310 

contracts;   order  requiring  completion,   Supp.  Forms,  No.  70 1310 

reports  and  accounts,  Supp.  Forms,  No.  71 ^^i(\ 

order  confirming,  Supp.  Forms,  No.  72 ms 
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adverse  claimant  In  possession  of  property 527 

ancillary  proceedings,  appointment  In 33 

appointment;  jurisdiction  of  court  of  bankruptcy 44 

application  for    47 

effect  of    46 

exercise  of  equity  power 44 

pressrvation  of  estate,  purpose  of  appointment 45 

when  absolutely  necessary 45 

power  exercised  with  caution 46 

effect  of  assignment  for  benefit  of  creditors 46 

notice  to  creditors 48 

attorneys ;  allowance  for  services 938 

compensation;  when  appointed  in  bankruptcy 938 

appointed  by  State,  courts 939 

priority  of  payment 1004 

bond  of  petitioning  creditors  on  appointment .48,  834 

liability  for   costs  and  expenses 135,  1103 

remedies  against  sureties 136,  1 103 

compensation,  maximum  amount  fixed  by  statute 52,  56 

court  may  .  deny 53 

effect  of  amendment  of  §  2(5)  by  Act  of  1903 53 

allowance  out  of  assets 54 

continuance  of  business ;  jurisdiction 54 

compensation;  effect  of  amendment  of  1910 53 

conduct    of    business ,  ■.  ■  55 

contracting  indebtedness 55 

]{)ossession  of  property  claimed  adversely 51 

in  State  courts,  seizure 51 

powers  conferred  by  statute 49 

sale  of  property 49 

suits  for  recovery  of  property , .^ 50 

;  practice;   application  for  appointment 47 

"  y .              notice   of    application 48 

order  of  appointment ., ,. *8 

report  and   accounts ■ ^^ 

State  courts;  fees  and  expenses,  priority 1019 

suits  against;  leave  of  court .  .,.,•..- ■•  52 

XleceiTership. 

act  of  bankruptcy;  essential  elements 118,  170 

See  Acts  of  Bankruptcy. 

application  for,  constitutes  act , H^ 

appointment  of  receiver,  under  equity  power 121 

insolvency  essential l^'^ 

sole  ground  of  receivership "■ 121 

record  of  court  appointing  receiver,  as  proof 124 

meaning  of  term 1^^ 

precedents  under  former  law 126 

partnership,  act  of  bankruptcy 118 

Reclamation  Proceedings. 

forms;  demand,  Supp.  forms,  No.  187 1*36 

petition  to  reclaim,  Supp.  Forms,  No.  188 1436 

answer  to  petition,  Supp;  Forms,  No.  189 1439 

property  in  possession  of  trustee;  right  to  bring 1151 

time  when  petition  to  be  filed 1151 
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sale  or  bailment ;  agency 1 152 

goods  purchased  without  intent  to  pay 1153 

purchase  on  verge  of  bankruptcy 1153 

proof  of  insolvency 1155 

false    financial    statement 1155 

property  sold  subject  to  approval , 1156 

expression  of  dissatisfaction 1156 

under  rental  contracts •  •  1156 

payment  on  delivery   n57 

failure  to  pay ;  title  does  not  pass 1157 

proof  of  identity  of  articles  sold ■  .  •  1158 

practice  . 1158 

Records. 

referee  to  cause  to  be  made,  Bankr.  Act,  §  39a(5) 662 

to  transmit  to  clerks,  Bankr.  Act,  §  30a  ( 7 ) 662 

referee  to  keep,  Bankr.  Act,  §  42a 696 

proceedings  in  separate  books,  Bankr.  Act,  §  42b 696 

transmission  to  court,  Bankr.  Act,  §  42c ■,  •  ■  •  •  ^^^ 

prepared   in   each   case 696 

what  constitutes 697 

certified  and  transmitted  to  court 697 

referee  to  prepare. .  ,. 665 

to  transmit  to  clerks 665 

Recording.  ' 

liens  void  for  want :'. 1036 

valid   as   between   parties 1038 

chattel  mortgages  and  conditional  sates 1039 

object  of  recording    1039 

eflfect  of  failure;  New  York  rule 1040 

conditional  sale;  failure  to  record 1039 

possession  of  bankrupt   1042 

agreement  to  withhold 1043 

recording  or  filing  within  four  months 1044 

See  Li&ns;  Fraudulent  Transfers. 

Recovery  of  Property. 

conveyed  or  encumbered  with  four  months,  Bankr.  Act,  §  67e 1031 

jurisdiction  of  State  courts,  Bankr.  Act,  §  67e lOSl 

costs,  priority  of  payment,  Bankr.  Act,  §  64b(2)  . 985 

suits  by  trustee,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  231b 513 

trustee;  property  transferred,  Bankr.  Act,  §  70e 1106 

preferences ;  suits  by  trustee  917 

when  trustee  refuses  to  sue 918 

courts  in  which  brought 919 

property,  jurisdiction  of  suits 30 

receivers,  power  to  bring  suits 50 

suits,  jurisdiction  of  referee 658 

Referee. 

absence  or  disability,  another  referee  appointed,  Bankr.  Act,  §  43 698 

acts  prohibited,  Bankr.  Act,  §  39b 662 

appointment ;  term  of  oflBce,  Bankr.  Act,  §  34 644 

certificate  of  disqualification,  form,  Supp.  Forms,  UTo.  145 13,95 

certificate  of  fees  payable,  form,  Supp.  Forms,  No.  166 1417 

clerk  to  collect  fees,  Bankr.  Act,  §  51 1Q4. 
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delivery  of  papers,  Bankr.  Act,  |  51 754 

payment  of  fees,  Bankr.  Act,  §  51 754 

compensation;  amount  of  fees,  Bankr.  Act,  §  40a 676 

transfer  of  case  to  another  referee,  Bankr.  Act,  §  40b 676 

revocation  of  reference,  effect,  Bankr.  Act,  §  40c 676 

additional,  prohibited,  Bankr.  Act,  §   72 :......  11S3 

contempts  before,  Bankr.  Act,  §  41a '. : . . . ; 684 

certification  of  facts  to  judge,  Bankr.  Act,  §  41b ..;..,. 684 

creation  of  ofBce,  Bankr.  Act,  §  33 •  •' 642 

definition,  Bankr.  Act,  §  1  j. . .  .  2 

designation  of  districts,  Bankr.  Act,  §  34 '; .' 644 

duties ;  statutory,  Bankr.  Act,  §  39a 662 

expenses;  accounts  to  be  kept,.  Gen.  Ord.  XXVI 1212 

fees;  in  full  compensation  for  services,  Gen.  Ord.  XXXV ■"■' 1219 

not  including  expenses.  Gen.  Ord.  XXXV ; ..;.:.. 1219 

indorsement  of  papers.  Gen.  Ord.  II .  .  .  I !  l.  .  . , 1191 

jurisdiction  prescribed,  Bankr.  Act,  §  38 •  •  ■'■ 650 

meeting  of  creditors,  to  preside  at  first,  Bankr.  Act,  §  55b ; .  J 763 

notices  to  creditors  given  by,  Bankr.  Act,  §  58c 826 

nuriiber,  Bankr.  Act,  §  37 649 

oath  of  office,  Bankr.  Act,  §  36 648 

form,  Off.  Form,  No.  16 1256 

offenses;   punishment,  Bankr.  Act,  §  29c 618 

acting  in  case  in  which  interested,  Bankr.  Act,  §  29e 618 

.  purchase  of  property  of  estate,  Bankr.  Act,  §  29e. ' 618 

refusal  to  permit  inspection  of  accounts,  Baiikr.  Act,  §  29c 618 

official  bonds;  amount,  sureties,  condition,  Bankr.  Act,  §  50a ;......' 750 

filed  -with  clerk  of  court,  Bankr.  Act,  §  50h : 750 

suits  upon,  for  use  of  person  injured,  Bankr.  Act,  §  50h 750 

brought  within  two  years,  Bankr.  Act,  §  501 751 

vacancy,  for  failure  to  give,  Bankr.  Act,  §  50k : 751 

official  bond,  form.  Off.  Form,  No.  17 .- 1256 

order  of  reference;  to  name  day  when  bankrupt  shall  attend.  Gen.  Ord.  XII 1198 

orders;  what  to  recite.  Gen.  Ord.  XXIII.  . ...  .:..... 1211 

petition  to  review  order,  Supp.  Forms,  No.  158     ;."..;..■ 1406 

7',         ■    certificate  upon,  Supp.  Forms,  No.  159 ..ii... 1407' 

"'"    qualifications  specified,  Bankr.  Act,  §  35 ...... ;  .  .■ 646 

records,  how  kept,  Bankr.  Act,  §  42a :  i  ; .  . 696 

proceedings,  kept  in  separate  book,  Bankr.  Act,  §  42b 696 

transmission  to  court,  Bankr.  Act,  §  42c .  696 

reference  after  adjudication,  Bankr.  Act,  §  22. 511 

removal  of  trustee;  order  to  show  cause.  Gen.  Ord.  XVII 1203 

review;  petition  for.  Gen.  Ord.  XXVII 1212 

time  and  place  to  act;  judge  to  order,  Gen.  Ord.  XII 1198 

vacancy,  temporarily  filled,  Bankr.  Act,  §  43 698 

application  for  stay  of  suit  against  bankrupt 299 

appointment  by  courts  of  bankruptcy 644 

by  court  and  not  judge  645 

form  of  court  order  , ^^^ 

term  of  office  ^^^ 

appraisers;    appointment    ^^^^ 

■  compensation;  comparative  legislation 677 

prior  to  amendment  of  1903 ^  ■'•  •  •  ■  ■  677 

fi7S 
pauper  cases 

special  master,  services  as •  ••  •  678 
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composition  cases , . , .  !.•:,  -j-,-  ■  •  ■  ^^^ 

effect  of  amendment  of  1903 • 679 

filing  fee;   amount   ;  4. ;.. .',.,./ ,.  •., 679 

claim  fee;  purpose ....,..;..,. , 679 

when  payable;  charge  against  estate,. , •■-•,•■•;■ 680 

disbursements  to  creditors,  comnjissiona t  r  •  •  1 ,'.f,-, 680 

all  creditors  included .,,,,,.  j., 680 

sums  paid  by  trustee,  not  entitled. ■, 681 

full  compensation ;  meaning   f,.  ............  .: 681 

reference  to  two  or  more  referees 6'83 

.  composition ;  report  of  offer  and  acceptance 322 

setting  aside,  trial  before   , 334 

contempts  before,  scope  of  jurisdiction •,..•,. 685 

disobedience  of  orders ;.,.,... ., , 686 

•^              restoration  of  property;  inability 687 

failure  to  obey  wilful  ;•;•••  ^ 688 

ability  to  obey  affirmatively  shown ......  ,i ..... 688 

denial  of  ability  insufficient. .,,.,.; 688 

refusal  to  explain  disposition-  of  property '.: 690 

misbehavior  in  presence  -. -.. . .  690 

witnesses,  refusal  to  appear 690 

subpoena,  mileage  arid  fee  to  be  paid :.:.■,■ •••■■,;■;■ 691 

refusal  to  be  sworn .;,,,.,....,.......,.. 691 

to  answer  material  questions.  .  .1. ,,..., .  .  .j.  .).,fj<; .  (,■  ••••■.,.  •, 691 

evasive  and  indirect  answers   .;;..... ,.,., . ,., 692 

practice;  act  must  be  followed 692 

certificate  to  judge   ' 693 

filed  with  clerk 693 

petition  and  order  ■ ....-, 693 

service  on  person  charged . .: 693 

hearing  on  return ...,,.. 694 

punishment;  fiae  or  imprisonment   ., . . .,;. . .,.,. , , . ,, 695 

commitment;  order   . 695 

discharge,  application  referred  to  as  special  master 343 

hearing  referred,  as  special  master .,, .;..., 361 

minutes  and  report  of  special  master : ,  ... .  . . .  * 382 

compensation  and  disbursements .^,,... 362 

duties  in  general 664 

dividends ;   declaration 664 

sheets  prepared ^ 664 

schedules ;   examine  and  amend , 664 

prepare  and  file  in  case  of  failure  of  bankrupt 665 

information  as  to  estates 664 

notice  to  creditors 665 

records;  to  prepare 665 

transmit  to  clerks   , 665 

evidence ;  preservation  when  no  stenographer '. .  l! .  665 

papers  at  clerk's  office,  to  call  for 666 

expenses ;    allowances    .' , . .  . , 682 

what  included \  532 

fees ;  collection  by  clerk 755 

payment,  after  estate  is  closed  -jgQ 

involuntary  proceedings,  reference  to  hear  and  report ' 477  435 

reference  where  judge  is  absent 4gg 

jurisdiction ;  comparative  legislation gci 
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not  possessed  unless  conferred  652 

adjudications  or  dismissal  of  petition ._. 653 

reference  in  case  of  absence  of  judge 653 

eflFect  of  reference;  Gen.  Ord.  XII 653 

reference  in  Involuntary  cases ;  practice 653 

administration  of  oaths  to  -witnesses 654 

conduct  of  examinations  of  witnesses .  654 

competency  of  evidence 654 

exclusion  of  rejected  evidence 655 

seizure  and  release  of  property 655 

statutory  jurisdiction  of  judge  . , 656 

court  rule  conferring 656 

powers  exercised  under  grant  .'.......' 657 

suits,  plenary,  for  recovery  of  property : 658 

discharges  and  compositions   658 

revocation  or  setting  aside 659 

injunctions,  not  to.  grant  certain 659 

granted,  in  tiertain  cases   659 

stenographer,  employment   ' 660 

payment  of  fees   660 

limits  of  district 645 

not  included  within  meaning  of  court - 10 

notices  to  creditors,  duty  to  give 836 

indemnity  for  expenses, 836 

offenses;  acting  in  case  in  which  interested 633 

punishment 633 

order  of  reference ;  form •  485 

proceedings  before,  certified  copies 509 

prohibitions;  not  to  act  in  cases  where  Interested 666 

cannot  practice  in  bankruptcy   666 

cannot  purchase  property  of  estate . .  i 666 

proofs  of  claims;  jurisdiction  782 

inquiries  as  to  truth  of  proofs 785 

filed  with;   clerk  to  transmit   795 

determination  as  to  secured  claims 797 

securities ;  ascertaining  value 799 

contests ;   hearings    , . 812 

reconsideration  and  rejection;   practice 814 

order ;   review    818 

qualifications;  residence   ^ 646 

relative  of  certain  judicial  oflScers 647 

records ;  kept  in  books   696 

separate  in  each  case • 697 

certified  and  transmitted  to  court ' 697 

removal  from  office,  for  cause 645 

when   ill   or   Insane 698 

revlew^s  by  judge;  petition;  contents •  -667,  669 

time  within  which  applied   for 667 

must  be  reasonable ■ 668 

order    only    reviewable 669 

decision  on  facts ;  effect 669 

conflicting  evidence;   not  disturbed .  .670-673 

record  to  be  certified 674 

ruling  of  referee;   evidence ' 674 

documents  handed  up 674 
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hearing,  how  conducted ' 675 

times  and  places  where  they  act 653 

trustee;  appointment  on  failure  of  creditors 703 

approval  or  disapproval  of  appointment 704 

grounds  of  disapproval 705 

Reference. 

cases  after  adjudication,  Bankr.  Act,  §  22 - 511 

to  any  referee  in  district,  Bankr.  Act,  §  22 511 

involuntary  proceedings,  to  referee  where  judge  is  absent,  Bankr.  Act,  |  18f 451 

docket;  entry  in,  Gen.  Ord.  1 1190 

order,  form,  OflF.  Form,  No.   14 1254 

in  judge's  absence,  form.  Off.  Form,  No.  15 1255 

administration   without    512 

after  adjudication,  general' 512 

entry  of  order 512 

to  any  referee  in  district 512 

adjudication,  in  case  of  absence  of  judge 653 

effect  of  reference ;  Gen.  Ord.  XII 653 

involuntary  proceedings ;  where  judge  is  absent 485 

order ;  form 485 

voluntary  proceedings ;  absence  of  judge 485 

order  of ;   form 485 

Remainders. 

bankrupt;  vests  in  trustee 1133 

Removal. 

trustee,  does  pot  abate  suit  or  proceeding,  Bankr.  Act,  §  46 715 

referee,  when  ill  or  insane 698 

trustee,  by  judge  and  not  by  referee 710 

cause;   inducement  of  appointment.  .• 710 

practice .- 710 

withholding  compensation 748 

Removal  of  Causes. 

from  one  bankruptcy  court  to  another,  Bankr.  Act,  §  32 639 

convenience  of  parties  in  interest,  Bankr.  Act,  §  32 639 

when  to  be  made 639 

parties  in  interest ;  meaning 640 

Rent. 

to  accrue ;  not  provable 980 

'            not  fixed  liability  owing  at  time  of  filing 980 

contingent  upon   uncertain   events 981 

notes  for,  given  by  bankrupt 981 

receiver  in  occupation  of  premises 982 

re-entry  upon  bankruptcy;  effect 982 

Re-opening    Estates. 

jurisdiction ;  exercise  by  bankruptcy  court 73 

lack  of  administration,  sole  ground 73 

application,  by  whom 73 

when  to  be  granted 74 

practice   on   application 74 

Reports. 

trustees  final,  before  final  meeting  of  creditors,  Bankr.  Act,  §  47a(8) 716 

condition  of  estates,  Bankr.  Act,  §  47a  ( 10 ) 716 
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of  bankrupt,  in  district 39 

corporation,  what  constitutes 40 

preceding  six  months 43 

removal  from  one  district  to  another,  effect 44 

Reviews  by  District  Judge. 

certificate  by  referee  to  judge,  torm.  Off.  Forms,  No.  56. 1289 

by  judge,  of  order  of  referee;  petition.  Gen.  Ord.  XXVII 1212 

certificate  of  question.  Gen.  Ord.  XXVII 1212 

forms,  petition  for,  Supp.  Forms,  No.  158 1406 

certificate  of  referee,  Supp.  Forms,  No.  159 1407 

decision  on  facts;  effect 670-673 

conflicting  evidence;  not  disturbed '. 671 

hearing  by  judge;   conduct 675 

order  only  reviewable 669 

record  to'  be  certified 674 

rulings  of  referee;  evidence 674 

documents  handed  up , 674 

petition;   Gen.  'Ord.  XXVII 667,  669 

contents 669 

time   for    application 667 

reasonable;    what  constitutes 668 

Revisory  Jurisdiction. 

circuit  courts  of  appeals,  exercise,  Bankr.  Act,  §  24b 561 

exercise  of  power 570 

forms;   petition  to  revise,  Supp.  Forms,  No.   146 1396 

order  allowing  petition,  Supp.  Forms,  No.  147 1397 

notice  to  respondent,  Supp.  Forms,  No.  148 1398 

order  of  circuit  court  of  appeals,  Supp.  Forms,  No.  149 1399 

petition  to  revise  in  matters  of  law 575 

distinction  between,  and  appeals 575 

right  exclusive  or  acciunulative 576 

conflict  of  authority 577 

prevailing  rule   578 

dependent  on  character  of  controversy 578 

questions  of  law  only  considered 581 

of  law  and  fact;  remedy  by  appeal ' 581 

appeal  treated  as 579 

uniting  with  petition 579 

matters  subject  to 582 

object  and  character  of  proceedings  to  govern 583 

orders  or  decrees  in  bankruptcy  proceedings 583 

claims  as  to  funds  in  possession  of  court 584 

liens  on  bankrupt's  property 584 

administrative  orders    585 

sale  and  distribution  of  property 585 

exemption  claims   586 

claims  generally   586 

allowance  of  fees  and  expenses 586 

proceedings   for  discharge '■  •  ■  587 

practice;   petition,  form 5S7 

record ;   state  questions  involved 587 

evidence  taken  before  referee 588 

opinion  of  district  judge  on  review 583 

time  of  filing  petition 588 
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Revisory  Jurisdiction  —  Continued.  page 

notice   to   adverse   parties i •.  .■    590 

dismissal  for  lack  of  piirties ..;.....  590 

Revival. 

discharged  debt  by  new  promise '....'. 449 

Revocation.                                                                                                                          '       >  •:, 

-  of  discharge,  application  within  six  months,  Bankr.  Act,  §  15 ....'.  407 

fraud  of  bankrupt,  Bankr.  Act,  §  15. :.. ; ..::..  407 

discharge,   under   English  Act •. 408 

"'•'        under  former  acts \.- 408 

jurisdiction;   collateral,  attack '. 408 

excludes  other  remedy '.  .  409 

meaning  of  words  in  section ' ; .  i 409 

grounds;  fraud  of  bankrupt : 411 

practice '. . . , i.  -  413 

effect  to  nullify  discharge '.  414 

Rules. 

Supreme  Court  to  prescribe,  Bankr.  Act,  §  30 ........".....  634 

do  not  enlarge  statute ;.......: -. . .-.'.'; . . .  634 


S. 
Sales  of  Property. 

notices  to  creditors,  required,  Bankr.  Act,  %  58a  ( 4 ) 826 

property  of  bankrupt  estates,  Bankr.  Act,  §  70b 1106 

appraisal;  appointment  of  appraisers,  Bankr.  Act,  §  70b 1106 

conveyance  to  purchaser,  Bankr.  Act,  §  70c. . 1106 

by  auction.  Gen.  Ord.  XVIII ; -, 1205 

at  private  sale.  Gen.  Ord.  XVIII i.  j 1205 

perishable,  without  notice,  Gen.  Ord.  XVIII j .  ; 1205 

forms;  petition  and  order  for  auction.  Off.  Forms,  No.  42.. 1277 

free  from  liens,  petition  and  order,  Off.  Forms,  No:  44 1279- 

private  sale,  petition  and  order.  Off.  Forms,  No.  45 1280 

perishable  property,  petition  and  order.  Off.  Forms,  No.  46 1281 

petition;  under  Gen.  Ord.  XVIII   (2),  Supp.  Forms,  No.  190 1440 

order  for  sale  under  Gen.  Ord.  XVIII   (2),  Supp.  Forms,  No.  191 1441 

confirmation;  petition,  Supp.  Forms,  No.  192.  . 1442 

order,  after  notice  to  creditors,  Supp.  Forms,  No.  193. . ...  .  .  .  1443 

private;   petition,  Supp.   Forms,  No.   194 1444 

order,  by  trustee,  Supp.  Forms,  No.   195 1445 

free  of  liens,  petition,  Supp.  Forms,  No.  196 ■, 1446 

notice  of  motion,  Supp.  Forms,  No.  197 1449 

order  directing  sale,  Supp.  Forms,  No.  198 .;..... 1450 

injunctions  against,  when  issued ; 7g 

notices  to  creditors , 831 

perishable  property ;  when  not  required 832 

laws  and  General  Orders  controlling Ugg 

practice  and  conduct,  in  general ,, Hgg 

public  or  private,  as  directed  by  court 1167 

referee,  jurisdiction   1167 

conducted  by  trustee  or  officer 1167 

property  sold  before  adjudication 1168 

bids ;  sealed  or  verbal , 1 168 

offered   in  good   faith 1168 

inadequacy;    erroneous    1169 
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re-opening,   to   receive   additional 1169 

confirmation    or    approval. .  ...■....,.:... 1170 

public  or  private,  under  Gen.  Ord.  XVIII 1171 

incumbered  property;   free  of  incumbrances .,.,..  1171 

when  authorized 1172 

sales  subject  to  incumbrances 1176 

dower,   sales  free  of 1173 

liens,   proceeds   subject  to 1 173 

rights    of   lienors 1 173 

determination  of  validity,  amounts  and-  priorities 1175 

payment  of  taxes - 1174 

of  expenses  of  sale ..1174 

resale,    when   granted 1176 

receivers,  when  authorized  to  conduct 49 

Savings   Bank. 

liability  of  director,  for  embezzlement,  provable  debt ■  073 

Schedules. 

affidavit,  where  bankrupt  cannot  be  found,  Supp.  Fornisj.  No.  84. , 1331 

amendments;  when  allowed,  and  how  madp,  Gen.  Ord.  XI 1197 

forms;  petition  for  order,  Supp.  Forms,  No.  81 1328 

order  to  show  cause,  Supp.  Forms,  No.  82 1329 

order  granting,  Supp.  Forms,  No.  83 1330 

bankrupt  to  prepare,  Bankr.  Act,  §  7(8) 251 

discharge,  debts  not  included,  not  affected,  Bankr.  Act,  §  17 1421 

frame  of,  printed  or  written  plainly,  Gen.  Ord.  V 1192 

d,bbreviation  or   interlineation.   Gen.   Ord.   V 1192 

petition  and;  form.  Off.  Form,  No.  1 1228 

petitioning  creditors  to  file,  when  bankrupt  cannot  be  found,  Gen.  Ord.  IX 1196 

referee  to  examine  and  cause  to  be  amended,  Bankr.  Act,  §  39a  ( 2 ) 662 

to  prepare  and  file,  where  bankrupt  fails,  Bankr.  Act,  §  39a  { 6 ) 662 

amendment,  referee  to  cause  to  be  made 263 

discharge  opened  to  permit ■  ■  •  263 

composition  before  adjudication,  to  be  filed 318 

setting  aside  for  false 332 

contents ;   form  to  be  followed '■ •  259 

creditors  and  liabilities 260 

residences  to  be  stated 260 

abbreviated  addresses    260 

use  of  wrong  name 260 

assets;  accuracy  and  details - 261 

omission;    effect    .'. 

distinguishing  individual  from  trust  property 262 

claim    of    exemptions 262 

articles  to  be  described 263 

verification  required    :...:.. 

debts  not  included,  not  discharged 441 

what  constitutes  due  scheduling ' '^41 

actual  knowledge  of  proceedings 443 

discharge,  failure  to  include  property  ground  of  objection 370 

constitutes    concealment    ^J^ 

false  oath  to,  as  ground  of  objection 377 

870  ' 
insolvency;  evidence  of 

preparation  and  filing,  importance 257 

ascertainment  of  essential  facts ■. 257 
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time;  ten  days  after  adjudication , 258 

referee  to  prepare  on  refusal  or  failure  of  bankrupt 258 

examination  of  bankrupt ;. 258 

failure  of  bankrupt,  effect 258 

punishment  of   bankrupt , 259 

use  as  evidence;   immunity .; ; :.....- 259 

framing;  forms  to  be  used 259 

■  '"\               written  plainly  without  abbreviations 259 

referee  to  examine  and  amend 263,  664 

prepare  and  file"  in  case  of  failure  of  bankrupt iw: 258,  665 

Searches. 

certificates,  clerks  to  issue,  Bankr.  Act,  §  71 1182 

Secured  Claims. 

creditors  as  voters  at  meetings;  Bankr.  Act,  §  56b 768 

proof  and  allowance,  Bankr.  Act,  §  57e 776 

value  of  securities,  determination,  Bankr.  Act,  §  57h 777 

creditors ;  voters  at  meetings  of  creditors 772 

excess  over  value  of  security. ■. . .  i 772 

creditors  holding,  not.  to  file  involuntary  petition ; 848 

proof ;   purpose  and  effect : 795 

surrender   of   security 797 

secured  creditor,  what  constitutes. 795 

property  other  than  of  bankrupt 796 

claim  against  exempt  property 800 

value  of  securities ;   ascertainment 799 

^    secured  debt  proved  as  unsecured ; 801 

Secured  Creditor. 

definition,  Bankr.  Act,   §    1 , 2 

includes  what 16 

what  constitutes  795 

proof  of  claim;  purpose , 795 

Seduction. 

discharge  not  to  effect  liability  for,  Bankr.  Act,  §  17 421 

liability  for,  not  discharged 440 

Seizure. 

bankrupt's  property  by  marshal,  iBankr.  Act,  §  69 1102 

bond  of  petitioning  creditors,  Bankr.  Act,  §  69 1102 

release  on  bond  of  bankrupt,  Bankr.  Act,  §  69 1102 

special  warrant  to  marshal,  form,  Off.  Form,  No.  8 1428 

bond  of  petitioning  creditors,  form.  Off.  Form,  No.  9 1429 

Service. 

petition  in  involuntary  cases,  on  bankrupt,  Bankr.  Act,  §  18a 451 

publication,  how  made,  Bankr.  Act,  §  18a 451 

publication;  form  of  petition,  Supp.  Forms,  No.  120 1370 

order  denying,  Supp.  Forms,  No.  121 •. 1371 

process,  personal,  how  made 466 

publication ;   order  directing 466 

on  absentees,  corporations,  etc ',. 467 

effect,  on  jurisdiction 468 

proof,  how  made 468 
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mutual  debts  and  credits,  Bankr.  Act,  §  68a i ...:... 1090 

provable  against  estate,  Bankr.  Act,  §  '68b 1090 

purchased  within  four  months,  Bankr.  Act,  §  68b '.  1090 

new  credits  against  preference,  Bankr.  Act,  §  60c . 860 

banks;  deposits  against  unpaid  notes 1095 

against  overdrafts .' 1096 

conditions  under  which   made 1097 

effect  of  failure  to  off-set 1097 

liability  of  depositor  as  indorser 1097 

-  comparative  legislation ;  prior  acts 1091 

determination    of    right 1091 

nature  of  liability .- 1094 

mutuality,  not  similarity,  is  test. . 1094 

mutual  debts  or  credits;   distinction 1092 

payments   on   account ' 1093 

damages  for  breach  of  contracts 1093 

provable   against   estate ' 1094 

unliquidated  against  liquidated 1094 

advancements   to   children 1094 

mutual  debts,  in  same  rights  and  capacities 1098 

joint  claim  against  individual 1099 

preferences;  payments  in  due  course 924 

credits  in  good  faith 925 

provable  debts  only  entitled 1099 

preferences,  not  subject 1100 

'  -  purchase  or  acquisition,  within  four  months'  period.  ....'::... 1100 

with  a  view  to  such  use 1101 

.time  when  may  be  made ..'..' 1093 

when  right  is  determined 1094 

waiver ;   proof  without  claiming 1099 

Sheriffs. 

fees  and  disbursements;   priorities 1020 

Singular. 

includes  plural,  Bankr.  Act,  §  1 3 

Solvency. 

defense,  in  involuntary  proceedings,  Bankr.  Act,  §  3c.  .  .      82 

•  defense,  in  involuntary  proceedings •  132 

burden  of  proving  on  bankrupt •  •  133 

Special  Master. 

'  compensation  of  referee  acting  as 82,  1184 

fees  to  be  charged. ; ^^^* 

*         • 
State  Conrts. 

■appeals  to  Supreme  Court ^° 

cases  in  which  brought *" 

jurisdiction;   concurrent  with  bankruptcy  court 553 

controlled  by  State  statutes 554 

property  in  possession,  prior  to  four  months'  period 565 

suits  against  bankruptcy  officers 556 

adjudication  in  bankruptcy,  terminates 557 

validity  of  claims  against  bankrupt -■  •  558 

assignment  or   receivership  within   four   months,   control   terminated   by   ad- 

'  .,'  .           judication ^^^'  ^^^ 

corporation,  proceedings  for  dissolution  adjudication  "terminates 559 
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state  Insolvency  I/aws.                                                                                                                  '  P^Gfi' 

M  suspension  by  bankruptcy  act '■  .'■ 6 

States.  .,■,.:,,,,.-,, 

definition,  Bankr.  Act,  §  1 ^. ..........  .  .,.,. ,,      2 

Statistics.  ^- r:.  -    h:,^--,-i^: 

attorney-general  to  prepare  and  submit  to  congress,  Bankr.  Act,  §  53. .......  .-.'. . .  761 

officers  to  ;furnish  information,  Bankr.  Act,  §  54. . : : 762 

Stay  of  Suits.  ■.,. 

against  bankrupt,  Bankr.  Act,  §  Ua . . ._.,-. ..,,;... .....  285 

order;  judge  to  grant.  Gen.  Ord.  XII ..,..., .,.-.:  .......  1198 

.     actions  or  proceedings  to  be  stayed >.  ...:., 290 

liassignment  for  creditors,  proceedings  in  State  court,......,;.,...; .,. 297 

Li'    commenced  after  filing  petition ,,....., 287 

when  will  be  granted 287 

character  of  suits  or  proceedings ...i.  ., 288 

dischargeability  of  debt  upon  which  suit  is  based ;......... 289 

determination,   how   made .i.  .,..=  ......,.  , . .  , , 289 

I  duration;  termination  by  dismissal 301 

termination  by  discharge 302 

in  personam,  collection  of  simple  debts 297 

when  granted;  arrest  or  detention  of  bankrupt. 298 

,:  in  r-em,_property  in  possession  of  bankruptcy  court. 293 

';  ;         property  in  possession  of   State   court •. 293 

proceedings  of  long  standing  in  State  court 294 

jurisdiction  under  previous  acts.,.,. ...,. . .  i -. 286 

difference  between  prior  and  present  acts'.' '. 287 

:  lien,  proceedings  to  enforce 294 

■  '(•          foreclosure  of  mortgage 295 

"  '              execution  to  reach  bankrupt's  salary ,. 295 

mechanic's  lien,  proceedings  not  stayed 296 

power  to  grant  discretionary 291 

exercise,  in  certain  cases . .  .............  . .:. .  .^.i 291 

caution   in   exercise 292 

practice ;  application  to  State  court , 298 

application  to  court  or  referee 299 

petition;   allegations    300 

order,  to  whom  directed 300 

motion  to  modify  or  vacate 301 

proof  of  debt,  waiver  of  right  to  sue 292 

Stenograplier.  v 

referee,  jurisdiction  to  employ,  Bankr.  Act,  §  38 650 

referee  to  employ 660 

payment  of  fees ^ 660 

Stock  Exchange. 

seat  of  bankrupt  vests  in  trustee 1138 

Subpoenas,  Writ  of.  '" 

issue  under  seal  of  court.  Gen.  Ord.  Ill 

service  of  bankrupt,  in  involuntary  cases,  Bankr.  Act,  §  18a 451 

to  alleged  bankrupt,  form.  Off.  Form,  No.  5 1246 

form ;   memoranda 1 466 

how  issued;   duty  of  clerk '_■' 465 

witness,  refusal  to  appear,  contempt 690 

lawful  mileage  and  fee,  excuse  for  non-attendance 691 
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on  payment  of  taxes  by  purohaspr  >  no  priority 998 

proof  pf  claims ;   surety  or  indorser 810 

in  name  of  principal  ci-editor 811 

^ ...  trustee  to  rights. of  creditors  an  respect  to  liens 1047 

rights  of  judgment  creditor , 1048 

Suits. 

.-  receivers,  when  brought  against,  leave  of  court 52 

recovery  of  property,  jurisdiction  of  bankruptcy  courts 30 

receivers,  power  to  institute - . .  50 

Snits  By  and  Against  Banhriipt. 

stay  of  suits  against,  Bankr.  Act,  §lla 285 

suits  by,  appearance  by  trustee,  Batikr.  Act,  §  lib. .' 285 

trustee  may  prosecute  suits  by,  Bankr.  Act;  §  lie'. 285 

forms;  petition  for  stay,  Supp.  Forms,  No.  89. . 1336 

stay  of  referee,  and  order  to  show  cause,  Supp.  Forms,  No.  90 1337 

stipulation  as  to  hearing  by  referee,  Supp.  Fdrriis,  No.  91: .........: 1338 

decision  and  report  of  referee,  Supp.  Forms,  No:  92 . 1339 

order  that  writ  issue,  Supp.  Forms,  No,  93 1340 

continuance  by  trustee 302 

bankrupt  as  defendant,  approval  of  court 302 

option  of  trustee 303 

court  may  order  intervention 303 

bankrupt  as   plaintiff '..'...' 304 

consent  of  bankruptcy  court ^ : 304 

cause  of  action  for  personal  injuries ■ 304 

order  for   intervention ;    petition 305 

costs;    provability    • ^73 

in  action .  to  recover  provable  debt ...'.....  974 

•     stay,  under  previous  acts 286 

difference  between  former  and  present  acts :  . .  .  .  287 

suits  begun  after  filing  petition 287 

when  will  be  granted.  ^ 288 

character  of  suits  or  proceedings. '.' .  .  . 288 

dischargeability  of  debt  controls: ...  . ;  .  '■■■■■  ■ ■ 289 

determination,  how  made • : .::... 289 

actions  or  proceedings,  included 290 

power  to  grant,  discretionary .•: .  •  • : •  ■  •  •  •  ■  •  ■  ■  ■  291 

exercise  in  certain  cases • 291 

caution   in   exercise • 292 

effect  of  proof  of  debt •' •  ■ •  292 

property  in  possession  of  bankruptcy  court 293 

in  possession  of  State  court ..;... 293 

proceedings  of  long  standing ''...'. •  294 

lien,  proceedings  to  enforce 294 

foreclosure  of  mortgage 295 

mechanic's  lien,  proceedings  not  stayed 296 

assignment  for  creditors,  proceedings  in  State  court 297 

^  'personam,  when  granted 

arrest  or  detention  of  bankrupt 298 

practice;  application  to  State  court 298 

application  to  court  or  referee 299 

*                   petition;   allegations ^^^ 

order ;   to  whom  directed 300 

motion  to  modify  or  vacate •" 301 

duration;   termination  by  .dismissal • ■  ■  •  •  301 

termination  by  discharge. :  _ , 302 
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Suits  By  or  Against  Trustee.                                                                                              '  page 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b.  .  .'.'':';'j .  ....      ..............  513 

not  to  be  brought  against,'  subsequent  to  two  years  after  estate  Is  closed,  Baiikr. 

Act,   §   lid 285 

suits  by,  prosecution  of  suits  commenced  by  bankrupt,  Bankr.  Act,  §  lie 285 

by   trustee,   for   recovery   of   property,    jurisdictionV .  ." 520 

purpoEje  of  amendments  of  1903  and  1910 521 

plenary  suits  to  recover  assets ...;...:  ;i; 523 

adverse  claimants ;   determination . . ': ., ..;..'.!. 523 

who  are ;  rules  controlling ~  ....;.,, 524 

possession  of  property  controlling  element '. 526 

by  lienor 526 

by  third  person  in  behalf  of  bankrupt 526 

of  wife  of   bankrupt .  527 

of  assignee  or  receiver 527 

under   attachment 528 

consent  of  adverse  claimants,  when  required. 537 

voluntary   surrender   equivalent 533 

.                            method  •of   showing. .  . . ' .  .  .- 533 

recovery  of  property 536,  1072 

fraudulently  or  preferentially  transferred 538 

trustee  alone  may  bring. 537 

property  which  may  be  recovered.  .  . . 537 

recovery  of  property,  jurisdiction  of  referee .  . '   920 

duty  to  bring '.  722 

assignment  of  right  to  bring ' 722 

probable  cause  of  action ; 722 

consent  of  court  or  referee .' 723 

of-bankrupt  corporation,  to  recover  unpaid  subscriptions 724 

liability   for   costs 726 

fraudulent  transfer;   recovery. .  . .  ,. 536,  1072 

jurisdiction  of  district  courts .  .536,  1072 

to  feet  aside 1178 

trustee  subrogated  to  rights  of  creditors. 1047,  1179 

jurisdiction  of  bankruptcy  courts 536,  1072,  1181 

limitation;   time  commenced 305 

application .' 305 

time  runs  from  close  of  estate 306 

final  decree  discharging  trustee 306 

Summary  Jurisdiction. 

bankruptcy   court ;    exercise.  . .  ; :••■'■ 539  549 

extent  of  jurisdiction 549 

investigation  as  to  nature  of  claim - 54O 

effect  of  amendment  of   1903 541 

possession ;    dependent   upon 54I 

of  court,  claim  of  interest  in 543 

what   constitutes    ^'_ 547 

constructive ;  what  constitutes , 544 

under   attachment 545 

property  wrongfully  retained 545 

fraudulent  transfers    .  .• 545 

when  to  take  effect ; 547 

claim  against  bank  deposits 549 

Supreme   Court. 

appeals  within  thirty  days,  Gen.  Ord.  XXXVI .  ■. j^221 

record ;  what  to  contain.  Gen.  Ord.  XXXVI i  n™-. 
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appellate  jurisdiction,  Bankr.  Act,  §  24a. .  ■. 561 

exercise  of,  in  certain  cases,  Bankr.  Act,  §  25a 571 

appeals  from  circuit  courts  of  appeals,  Bankr.  Act,  §  25b 571 

limited  by  Act  of  Jan.  28,  1915 ' 606 

.,:.    certification  of  controversies  to,  Bankr;  Act,  §  25d j .  . ; . 571 

■\yrits  of  certiorari  issued,  Bankr.  Act,  §  25d .>.  -.  . , 571 

Tules,  orders  and  forms  prescribed,  Bankr.  Act,  §  30.  . .  : 634 

appeals,  always  in  session  for ....'......  564 

controversies   arising   in  bankruptcy. '.....,..:.....; . . . .' ;'.'.'.'.  .''.'.....  567 

fromi  district  courts  as  courts  of  bankruptcy : 568 

procedure   outlined    , ,.....,. 574 

appeals  from  circuit  courts  of  appeal ,  .>. .,. 606 

not  permitted  under  act  of  Jan.  28,  1915 606 

jurisdiction  under  former  law;  amount  in  controversy 607 

federal   question   involved :'!v.-";  .'i: 607 

■  vi  judgments   in   certain   cases ....:.  l:'V':  . '.  ...  ; .  607 

practice;    rules    regulating ,.  . 608 

certificates,  by  circuit  courts  of  appeals.. t,  . .' 609 

by  district  court 568 

rules,  orders  and  forms ;  force  and  effect 634 

State  courts;    appeals  from 568 

cases  in  which  brought 569 

writs  of  certiorari;  issued  to  circuit  courts  of  appeals .'. .  .  610 

application   by   petition •  ■  •  •  610 

when  to  be  granted •  ■■  ■  610 

Sureties. 

official  bonds ;  justification,  Bankr.  Act,  §  50d,  f 750 

corporations  may"  become,  Bankr.  Act,  §  50g 750 

suits  against;  when  brought,  Bankr;  Act,  §  501,  m 751 

proof  of  claims  by,  Bankr.  Act,  §  57i 777 

discharge,  release  of  principal;  liability  of  sureties 417 

appeal   bonds    •  • *^"  • 

attachment  bonds    ■  ■ '^° 

replevin  and  jail  bonds ■ 420 

liabilities,   provable   debts ■  •:  •  -  -lu-. ^^^ 

preference;    payment  to   relieve ,. •- • ■  • .-891,  899 

subrogation  to  right  of  principal  creditor 810 

T. 

Tases.  ,  ■,.  .;i      r,,i: ,   ■ 

discharge  does  not  aflfeet,  Bankr.  Act,  §  17 421 

payment  in  advance  of  dividends,  Bankr.  Act,  §  ■64a 985 

i  UT      A  U4.  965,  994 

not    provable    debt > 

not    dischargeable    •  ■  ■  ■ 

priority  of  payment;  duty  of  trustee 

payment  in  any  event 

cost  of  preserving  estate  first  paid 

amount  and  legality,  court  to  determine 993 

not  debts  and  need  not  be  proved 994 

payment  out  of  proceeds  of  sale _ 

kind  entitled;  meaning  of  term ::.... 996 

federal  courts  to  determine • 991 

local  assessments;  water  rents , •. 
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corporations;    license    fees. . .  .' 997 

franchise   t^ixes    .' 998 

license   to   sell  liquors ....'. .' ; '.:.:..'..  998 

subrogation   on   payment i ' . '.  , . .  .,    998 

accrued  since  proceedings  were  instituted • ..;...'  999 

interest   to   be   added 999 

Territories. 

Supreme  Courts,  appellate  jurisdiction,  Bankr.  Act,  §  24a 561 

Time. 

computation,  how  made,  Bankr.  Act,  §  31 637 

months  and  years,  how  computed 638 

days  and  fractions  of  days 638 

Time  of  Taking  Effect. 

bankruptcy  act   and  amendments 1186 

Title  to  Property. 

-     vests  in  trustee,  by  operation  of  law,  Bankr.  Act,  §  70a 1 106 

conveyance  upon  sale,  Bankr.  Act,  §  70c 1106 

rights  of  lien  creditors,  Bankr.  Act,  §  47a (2) 716 

vests  in  trustee  as  of  date  of  adjudication 1112 

between  petition  filed  and  adjudication 1114 

and  appointment  of  trustee 1114 

^               relates  back  to  commencement  of  proceeding , .  .' 1113 

rights  of  lien  creditors;  amendment  of  §  47a(2)  by  act'of  1910 727-735 

See  Estates;  Property  of  Bankrupt;  Trustee.  -j     - 
Tort. 

discharge  of  liability  for 427 

provability;  as  claim  based  on  implied  contracts 972 

conversion  of  personal  property 973 

Trade-marks. 

title  vests  in  trustee,  Bankr.  Act,  §  70a  (2) 1123 

Transfer. 

cases,  from  one  court  to  another,  Bankr.  Act,  §  32 639 

convenience  of  parties  in  interest,  Bankr.  Act,  §  3^ 639 

effect    of   provision 639 

parties    in    interest;    meaning 640 

cases  from  one  referee  to  another,  Bankr.  Act,  §  22b 5H 

compensation,   Bankr.   Act,   §   40b 676 

Transfer  of  Property. 

definition,  Bankr.  Act,   §    1 _  2 

meaning  applied  and  considered yj 

within  four  months,  void,  Bankr.  Act,  §  67e 1031 

preference ;    what  constitutes • ggl 

invalid,  voluntary  settlements  on  wife \<yi5 

assignments  for  benefit  of  creditors 1q7^ 

valid,  purchasers  in  good  faith,  who  are 1070 

inquiries   as  to   solvency 1070 

sale  of  entire  stock  of  goods 1071 

present    fair    consideration ^  _  _  1071 

See  Fraudulent  Transfer. 

Traveling  Salesmen. 

wages ;  priority  of  payment , imz 
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involuntary  proceedings,  by  judge 476 

jury;  act  of  bankruptcy  or  insolvency.  .'.  ...  ..*...'... 476,  488 

referee  or  special  master,  to  hear  and  repoi"t 476,  477  ■ 

voluntary   proceedings;    by   judge.  ..■......':....: 484 

while  involuntary  proceedings  are  pending 484 

by  jury.    See  Jwey  Trials. 

Trust  Oompanies. 

as  trustees  of  bankrupt 712,  713 

Trustee. 

accounts  referred  to  referee,  Gen.  Ord.  XVn 1203 

form.  Off.  ^orms.  No.  49 :  . : . 1284 

final;  oath,  Oflf.  .^orJns,  No.  50.  . : 1285 

allowing;  order,  Off.  Forms,  No.  51 . 1286 

accounts  and  papers;  open  to  inspection,  Bankr.  Act;  §  49. 749 

adjudication,  decrees  to  be  filed,  Bankr.  Act,  §'47c. .  ..:.;;.. 716 

appeals,  bonds  not  required,  Bankr.  Act,  §  25e 571 

appointment;  creditors  to  meet,  Bankr.  Act,  §  44 699 

court  may  make,  if  creditors  fail,  Bankr.  Act,  .§44 699 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  2(16) 22 

approval  by  referee  or  judge.  Gen.  Ord.  XIII.  . 120O 

not  appointed  in  certain  cases.  Gen.  Ord.  XV.  \ 1202 

notice  of,  referee  to  give.  Gen.  Ord.  XVI 1203 

notification  of  acceptance.  Gen.  Ord.  XVI .  .  .' 1203 

form,  by  creditors.  Off.  Forms,  No.  22 .  .  .  . '. 1261 

by  referee.  Off.  Forms,  No.  23. ........; 1262 

notice  of  appointment.  Off.  Forms,  No.  24.'. 1262 

order  that  no  appointment  be  made.  Off.  Forms,  No.  27. -. 1264 

order  for  choice  of  new  trustee.  Off.  Forms,  No.  55 .  . 1288 

order  approving,  Supp.   Forins,  No.   160 1408 

-    arbitration  of  controversies,  Bankr.  Act,  §  26 Oil 

i       attorney;   order  appointing,  Supp.   Forms,  No.   181 r.  .....  : 1431 

burdensome  property,  petition  for  instruction,  Supp.  Forms',  No.  182.'.  .. 1432 

order  on  form,  Supp.  Forma,  No.  183.  ...... 1436 

certified  copy  of  bond;  evidence,  Bankr.  Act,  §  21e. 495 

evidence  of  vesting  title,  Bankr.  Act,  §  21e 4r95 

^'_'-  ■  compensation;  fees  and  commissions,  Bankr.  Act,  §  48a : .  ;  :  •    741 

•            business  conducted  during  administration,  Bankr.  Act,  §  48e '.  742 

three  trustees  instead  of  one,  Bankr.  Act,  §  48b 741 

withheld  for  removal,  Bankr.  Act,  §  48c ' 741 

additional,  prohibited,  Bankr.  Act,  §  72 1183 

compromise  of  controversy,  Bankr.  Act,  §  27 613 

continuance  of  business,  order  allowing,  Supp.  Forms,'  No.  184 1433 

creation  of  office,  Bankr.  Act,  §  33 642 

death,  not  to  abate  suit  or  proceeding,  Bankr.  Act,  §  46 . : 715 

definition,  Bankr.  Act,   §   1 •■; ; 2 

discharge,  opposition  to,  hearing,  Bankr.  Act,  §  14b.  .j. .  , 335 

meeting  of  creditors  to  authorize  opposition,  Bankr.  Act,  §   14b. 335 

duties  specified,  Bankr.  Act,  §  47a .:..,. v 716 

two  of  three  to  act,  Bankr.  Act,  §  47b 716 

duties  imder  general  orders.  Gen.  Ord.  XVII 1203 

•inventory  of  "property.   Gen.   Ord.   XVII ,...:....  1203 

exemptions,  report.  Gen.  Ord.  XVII 1203 

fees,  collection  by  clerk,  Bankr.  Act,  §  51 ■  •  ■  •  •  ■  754 

payment  by  clerk,  Bankr.  Act,  §  51 .......: 754 
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in   full  compensation  for  services.  Gen.   Ord.   XXXV 1219 

final  accounts,  notices  to  creditors,  Bankr.  Act,  §  58a(6) 826 

forms;  .reports,  first,   Supp.  Forms,  No^   161 Ii09 

final,  and  account,  Supp.   Forms,  No.    163 1411 

distribution,  final  order,  Supp.  Forms,  No.  164. 1413 

combined  dividend  check  and  receipt,  Supp.  Forms,  No.   165 1416 

bonds  with  justification,  Supp.  Forms,  No.  167 y  ■  1418 

order  approving,  Supp.  Forms,  No.  168 1411-" 

iio   oflScial   permitted,    Gen.    Ord.    XIV 1202 

offenses;  punishment,  Bankr.  Act,  §  60b 750 

official  bonds;   sureties;   approval,  Bankr.  Act,   §  50b 750 

amount,  creditors  to  fix,  Bankr.  Act,  §  50c 750 

liability  for  penalties  and  forfeitures,  Bankr.  Act,  §  50i.  .^ 751 

filed  with  clerk  of  court,  Bankr.  Act,  §  50h 750 

suits  upon,  Bankr.  Act,  §  SOh. •  ■  ■  •' 750 

ivhen  to  be  brought,  Bankr.  Act,  §  50m 751 

joint  bonds,   Bankr.  Act,   §    50j 751 

form,  Off.  Forms,  No.  25 1263 

order  approving,  form.  Off-  Forms,  No.  26. , 1264 

partnership  bankruptcy,  creditors  to  appoint,  Bankr.  Act,  §  5b 164 

separate  accounts  of  partnership  and  individual  estates,  Bankr.  Act,  §  5d.  .  .  .  164 

preferences,  recovery  of  property  or  its  value,  Bankr.  Act,  §  60c 860 

to  attorneys,  recovery,  Bankr.  Act,  §  60d 861 

-qualifications  specified,  Bankr.  Act,  §  45 712 

corporations  authorized  by  their  charters,  Bankr.  Act,  §  45 712 

recovery  of  property  transferred  within  four  months,  Bankr.  Act,  §  67e 1031 

;  recovery  of  property  transferred,  Bankr.  Act,  §  70e i 1106 

jurisdiction  of  court  of  bankruptcy,  Bankr.  Act,  §  70e 1106 

removal,  not  to  abate  suit  or  proceeding,  Bankr.  Act,  §  46 715 

jurisdiction  of  courts,  Bankr.  Act,  §  2(17)  . 22 

neglect  of  duty,   G«n.   Ord.   XVII 1203 

procedure  before  judge,  Geni  Ord.,  XVII 1203 

by  judge  only.  Gen.  Ord.  XIII 12i00 

petition,  form,  Off.  Forms,  No.  52 1286 

notice  of  petition.  Off.  Forms,  No.  53 1287 

order,  fofm.  Off.  Forms,  No.  54 1287 

report  of  exempted  property,  form.  Off.  Forms,  No.  47 1282 

of  no  assets.  Off.  Forms,  No.  48.  . 1283 

subrogated  to  rights  of  creditor  under  lien,  Bankr.  Act,  §  67b , 1031 

suits  by  or  against,  not"  brought  subsequent  to  two  years  after  estate  is  closed, 

Bankr.   Act,   §    lid 285 

by,  jurisdiction  of  bankruptcy  courts,  Bankr .^  Act,  §  23b 513 

petition  for  leave  to  bring,  Supp.'  Forms,  No.  185 1434 

order   authorizing,   Supp.    Forms,   No.    186 1435 

title  to  property;  vested  by  operation  of  law,  Bankr.  Act,  §  70a 1106 

conveyance  upon    sale,   Bankr.   Act,   §    70c 1106 

vesting  upon  setting  aside  confirmation  or  revocation  of  discharge,   Bankr. 

Act,    §    70d '. .  1106 

vacancy;  special  meeting  to  fill,  Gen.  Ord.  XXV 1212 

vested  with  rights  of  judgment  creditor,  Bankr.  Act,  §-  47a (2) 716 

accounts  and  reports ;  duty  to  make 73,6 

for    interest     : yjg 

difference  between    ■^3^ 

filed    with    referee y^g 

adjudication ;  certified  copy  of  decree  to  be  recorded •j^q 
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appointment ;  scope  of  section ..;....'.,..:. 700 

comparative  legislation    .•. ., 700 

creditors   at  first  meeting .-. .i .":..,...:. .  701y    769 

vote,   how   taken .  .• ,  :702,     769 

court  or  referee;  failure  of  creditors 703 

delay    in    appointment,    effect 703 

disputed  claims    ■......■. 704 

approval  or  disapproval  by  court  or  referee. . 704 

grounds   of   disapproval 705 

effect   of    disapproval .'■..- 706 

review  of   approval .' .  : 706 

undue  activity  of  bankrupt 707 

interference   by    bankrupt , 708 

canvassing  of   creditors 707 

vacancy,  how  filled.  .■ 708 

after  estate  has  been  reopened . ..      ....  . , .. ...  •. 709 

no  asset  cases ;  none  appointed 709 

notification;   acceptance 710 

appraisal    of    property 1165 

appointment   of   appraisers 1165 

practice 1166 

arbitration,   submission  of   controversy... ■■ 612 

order   of   court ^ 612 

effect  of  findings  of  arbitrators 612 

'    attorney;    employment : &34 

necessity  of  employment 934 

fees   expense  of  administration 941 

allowance;    amount     .'.  ...;... . 942 

bond,  certified  copy  of  order  of  approval. ,.,.,. 609 

conclusive   evidence   of  vesting   title 509 

burdensome  property ;   may  disclaim 1162 

executory  contracts   and  leases , .  .  .   1162 

practice;    report  for  instruction 1163 

order   to   disclaim .....'...........-.........;.....   1163 

chattel  mortgages;  right  to  attack  for  failure. to  file 733 

'        compensation;  under  other  laws ■■■:■•.' —  -.......;.......,..-,,..  ...y,., .    743 

amount;   fees  and  commissions ,:■... i    743 

under   original   act   of   1898 ...-, .  .  .     744 

pauper  cases    .,.,.,..-; , 744 

effect  of  amendments  of  1903  and  1910. •...;..,■ 744 

•commissions  on  disbursements 744 

disbursements  to  others  than  creditors 745 

proceeds  of  sale  of  exempt  property 746 

pajTnent  out  of  estate 746 

rate  fixed  by  act 747 

composition,  in  case  of '.  •  • . .: .  ^ 747 

'    ^  additional,  T*hen  allowed,  for  conduct  of  business ..:.... 747 

allowances  by  court :...'..:.; . ..-. . ...  i  .... : 748 

three,  instead  of  one  trustee ■..-.■. ■' ■  •  .-. i-,..:..., ; 748 

additional  fees  not  to  be  charged. . , ...■.:.•.. ■ 1184 

.  scope  and  purpose  of  section 1183 

conduct    of   business :....■ '■   1184 

composition,  title  reverts  on  setting  aside..  .:.■........ •  •  w ■    -334,  1177 

compromise  of  controversy;  when  made 613 

■  petition;    filed   with   referee ■■■■■■■■ 614 
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decision   of   referee T;;.. 614 

concurrence  of  two  of  three  trustees 739 

continuance  of  business;  jurisdiction  to  permit 54 

contracting  indebtedness    55 

conduct   of   business 5S 

compensation;   effect  of  amendment  of  1910 1184\, 

distribution;  disbursement  by  check  or  draft 737 

expenses    of    administration 737 

priorities,    payment    73-7 

dividends,  payment  -within  ten  days 737 

method    of    payment ; 737 

Gen.  Ord.  XXIX;   countersigning  checks '. . . .,..: 737 

dividend   checks ■ 738 

dividends;   garnishment 1025 

payment  of  judgment  against  creditor •  •  ■  •_ 1025 

duties ;    scope   of   section ~  .  .  . 719 

resort  to  court  or  referee  for  advice 719 

assets,-  collection 719 

reduction   to   money 720 

failure  of  due  diligence. v 721 

surcharged  with  loss  caused  by  negligence 721 

creditors  to  be  consulted 722 

suits,  duty  to  bring 722 

right  to  sue  exclusive., 722 

assignment  of  right  to  bring 722 

consent  of  court  or  referee , 723 

probable  cause  of  action 722 

corporations,  recovery  of  subscriptions 724 

partition  of  real  property. 724 

liability  for  costs 726 

sales   of   assets 735 

employment   of    attorneys 735 

interest,  accounting  for 735 

information  to  parties  in  interest 739 

evasion  of  act,  bankrupt  to  notify \    _  257 

execution  of  necessary  papers  to  pass  title 256 

exemptions;    setting    apart 2-10  738 

setting-off,  out  of  proceeds  of  sale 237 

report,    exceptions   to 240 

exempt  property,  no  title  to. . .  .■. 208  1164 

conflict  between  §  6  and  70a  (5) 1164 

rights  and  duties  as  to ' 210 

surrender    of    possession 2jj 

fees ;   collection  by  clerk ygg 

payment  after  estate  is  closed -reg 

final  accounts,  notices  to  creditors 03a 

fraudulent  transfer,  suit  to  set  aside : ^  .  .  .  .  117S 

trustee  subrogated  to  rights  of  creditors 11 7q 

jurisdiction   of  bankruptcy   courts , ._. 

suit  to  recover  property  or  value |  ■  ■  .  •  ■ 

judgment  or  lien  creditor,  vested  with  title _._ 

effect  of  amendment  of  1910  to  §  47a   (2) |  ^ ■ ' '  2. 

creditor :    term   includes  what 

'                                                        700  - 

unrecorded  liens  and  contracts " ' 

number ;    one  or  three <  ol-7d4 

709 
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-  offenses ;  unlawful  transfer  or  embezzlement 625'  ' 

knowingly    and    fraudulently   done s .  ; 625 

punishment 625 

' ,.  officer  o-f  court 720 

official  bond,  failure  to  give 751,  753 

creditors    fix    amount .■ .> ., 752 

court  to  fix  if  creditors  fail : 752 

where   filed    > 752 

suits  on;   leave  of  court .i'. .  - 752 

partnership,  creditors  to  appoint n  .^i .  .  r. .  . .  .'■ 183 

individual  estates,  powers  as  to 183 

separate  accounts  of  partnership  and  individual  estates 184 

property  vested  in,  amendment  of  1910  to  §  47a (2) 727 

.   '  amendment  construed  with  §  70 727 

general   purpose    and    effect 728 

status  that  of  creditor  holding  lien i 728 

determined  as  of  date  of  filing  petition j  i 731 

unrecorded   liens   against,   effect : .j. .  • 731 

lien  attaches  to  property  of  bankrupt I '• ; 732 

creditors    holding    liens ■  ■ 733 

conditional  sale  contracts  and  chattel  mortgages ...;■. 733 

fraudulent  transfers    '  ■ 735 

qualifications;    competency    ■  '■< ' ^^ 

prescribed  by  statute. ; » '^^ 

trust    companies     713 

person's   not    possessing ■  ■  •  • "^^ 

stockholder  of  bankrupt  corporation ■  ■  ■'■  ■  i'- 714 

friendly  or  unfriendly  to  bankrupt. - !•  ■  •  ■  ■ 714 

recovery   of   preferences • ■  '■* 

refusal  to  sue;   rights  of  creditors ^18 

courts  in  which  suit  may  be  brought j 919 

,....;. 921 


permission   to   sue . 


710 


removal  by  judge  and  not  by  referee'. .........; 

cause ;    practice    ■ 

withholding    compensation    •  ■ ' 

resignation,  how  made 

sales  of  property;  duty  as  to 

See  Property  of  Bankrupt;  Sales. 

transfer  of  title  to  purchaser jl^7 

subrogation  to  rights  of  creditors. . . . . . .;. .  .... ^ 

stands  in  position  of  creditors. ' 

in   effect,   judgment-creditor. l"*« 

amendment  of  1910  of  §  47a(2) -  i^*« 

suits  by  or  against,  limitation •  •  •  • 

when  time  commences  to  run .'..  : .  ; . ^ 

close   of   estate;    meaning •  •  •  ■ ^06 

suits  by  or  against  bankrupt,  continuance d^ 

bankrupt  as  defendant;  option  of  trustee ^^ 

court  may  order  intervention ■  •  • ^Od 

bankrupt  as  plaintiff 

consent  of  bankruptcy  court. '•  ■ ^^ 

action  for  personal  injuries •  ■  •■■■•• ^^ 

order  for  intervention;   petition ■  • 

,                         •                                                          .         5oo 

suits  to  recover   property ;  '  ' "." „„  ,„-„ 

fraudulently  or  preferentially  transferred.  .  ; : ., &•*.  i"'^ 
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trustee  alone  may  bring 536 

property  which  may  be  recovered 537 

plenary,   against  adverse  claimant 523 

determination  as  to  adverse  claim 524 

taxes ;    priority  of   payment 992 

title  of  bankrupt  vests  in;   purpose 1112 

at  date  of  adjudication,  relating  back  to  date  of  filing  petition 1113 

between  petition  filed  and  adjudication 1114 

and  appointment  of  trustee 1114 

property  which  vests ;   in  general j 1115 

possession    of    bankrupt :." 1115 

acquired  after  filing  petition 1116 

subject  to  claims,  liens  and  equities 1117 

stands  in  shoes  of  bankrupt. 1119 

defenses,   legal  and   equitable 1119 

acts  of  bankrupt,  prior  to  bankruptcy;  ...-..■ , 1120 

property  subject  to  trust ......  i .'.«.  J .'  : . .-. .  . 1120 

subject  to  liens  and  incumbrances i 1121 

in  possession  of  bankrupt  as  bailee 1121 

*  effect  of  amendment  of  1910  to  §  47a(2) 1122 

specific  property ;  in  general 1122 

documents  as  to  bankrupt's  property 1122 

patents,  copyrights  and  trade-marks... , 1123 

personal  powers    » ; 1123 

fraudulently   transferred 1124 

creditors'  rights  of  action ;  .■.:-y-.  .•?.  ....... 1125 

effect  of  general  assignment ..>.:.: .  i  .  i . 1125 

claims  against  the  United  States :,.  . .  . lu-i^. 1126 

character   of   transfer ., 1124 

fraud  actual  or  implied >. ^ ..  : 1124 

voluntary,  to  wife  or  children. ^ ^.  . ., 1125 

receivership  in  dissolution  proceedings 1126 

might  have  been  transferred  or  levied  upon 1127 

test  to  be  applied 1 127 

property  pledged    :.'..: 1128 

stock  purchased  for  customer 1129 

shares  in  possession  of  broker , 1130 

includes  every  vested  right 1130 

remainders  and  contingent  interests.  .  . . ; .......    1133 

property  in  which  others  have  interest. ,. 1131 

equity   of   redemption ..,...,.......,..„.■ 1132 

trust  interests ,...,.... .;. 1133 

resulting   or   constructive   trusts ■.....■...'.  „,  . ,...:. 1133 

surplus  income    >.,.  .  ^ 1134 

funds  mingled  with  those  of  bankrupt 1135 

dower  and  curtesy  rights 1136 

personal  contracts  of  bankrupt ^ ^  ,    1137 

.franchises , and  licenses ^.  , 1137 

liqvior    licenses    1138 

seat  in  stock  exchange .... 1138 

life    insurance    policies -i 1139 

See  Life  Insurance  Policies. 

fire    insurance   policies ,  II44 

property  sold  on  condition ., Wi?, 

See  Conditional  Sales. 


General  Index.  1669 


Trustee  — Continued.  page 

fraudulent  representations,  effect  of . .- '. 1150 

rights  of.  action  for  bankrupt 1158 

personal  injuries;  cause  of  action  does  not  {)a88 1159 

torts  aifecting  property. .  j .  . : 1159 

unpaid   stock   subscriptions. .  .  1 1160 

proceedings  against  stockholders  and  directors. .  .  .  :  .. .:  1160 

transfer  to  purchasers 1177 

reclamation  proceedings;   right  to  bring 1151 

goods  purchased  without  intent  to  pay . 1153 

concealment  of  insolvency 1153 

false  representation  as  to  solvency 1154 

proof  of  insolvency. , 1155 

property  sold  subject  to  approval ^ 1156 

rental  contracts    1 156 

payment  on  delivery 1157 

title  does  not  pass  on  failure  to  pay 1157 

proof  of  identity  of  articles  sold 1158 

practice     '.:...: 1 158 

time  when  petition  to  be  filed .      1151 

sale   or   bailment;    agency '........ 1152 

setting  aside  composition  or  revocation  of  discharge: 1177 

interests  of  bankrupt  vests  in  trustee 1133 

surplus  income  from  funds 1 134 

funds  mingled^  with  those  of  bankrupt 1135 

Tmst  Funds. 

possession  of  bankrupt;  rights  of  trustee. ,..■•.  .  •.-. 1133 

resulting  or  constructive  trusts 1133 

what   constitute ,.,...,.....,....,. 1134 

mingling,  with  other  funds .  .|. ... ....  .;. ,. , v . .  .  .  1135 

following  such  funds;  traceability 1135 

surplus  income;   rights  of  creditors •  ■  ■  1134 


V. 
Valnation. 

property,  for  determination  of  insolvency .'...^...,..-12,  13 

Verification. 

pleadings  in  bankruptcy;  Bankr.  Act,  §•  18c.  .  •. ' 451 

how  made;    defects r: 474 

by  attorney   , .  .: '■ 475 

''  discharge,    petition 348 

specifications   of   objections 369 

1                       by  partnership    ■.:■........-., 360 

proof  of  claim,  by  agent,  partner  or  ofiBcer 786 

'  ■ :         before  whom  taken .-i » •  ■ 787 

'  schedules   of   bankrupt 263 

■  involuntary  proceedings,  pleadings;  how  made 474 

Voluntary  Proceedings. 

^:^^  adjudication  or  dismissal  by  Judge,  Bankr.  Act,  §  18g ,..,.. 452 

.reference,  where  judge  is  absent,  Bankr.  Act,  §  18g 452 

..       dismissal,  notices  to  creditors,  Bankr.  Act,  §  58a (8) 826 

I               list  of  creditors  to  be  filed,'  Bankr.  Act,  §  59g , 837 

notice  and  opportunity  to  be  heard,  Bankr.  Act,  §  59g 837 
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persons  entitled  to  benefits,  Bankr.  Act,  §  4 ^ , ,  138 

petition,  any  qualified  person  may  file,  Bankr.  Act,  §  59a "  837 

filed  in  duplicate,  Bankr.  Act,  §  59c 837 

partnership,  all  partners  not  joining,  Supp.  Forms,  No.  117 1364 

form  of  petition,  Oflf.  Form,  No.  2 1242 

petition  and  schedules ;  form.  Off.  Form,  No.  I. 1228 

any  qualified  person  may  jile  petition.  .  .  . , • :  141,  840 

form  of  petition ;  practice „  842 

where  involuntary  petition  has  been  filed 841 

attorneys   far   bankrupt;    compensation 940 

services  in  aid  of  administration , 940 

in  preparing  petition  and  schedules. .,..., 940 

partnership ;  petition , 176 

allegations  of  petition ■ 176 

non-consenting   partner;    rights 177 

notice  and  answer 177 

petition,  who  may  file 141 

debts  must  be  owed 142 

corporations  may  file ,...,....,... 142 

board  of  directors  may  begin  proceedings X43 

infants,  proceedings  by 144 

lunatics,   disability    145 

married   women    146 

aliens  having  property  in  country 146 

Indians   may   file 146 

estates   of   decedents 146 

notice  to  creditors,  w,hen  filed  after  involuntary .  .  . .' 484,  835 

trial  by  judge ,. ...;.. ....  484 

reference  to  referee,  if  judge  is  absent .'.■ 484 

vi^hile  involuntary  proceeding  is  pending . '. 484 


Wage-earner. 

definition,  Bankr.  Act,  §   1 3 

meaning  applied  and  considered 18 

involuntary  proceedings  not  to  be  brough,t  against,  Bankr.  Act,  §  4 138 

bankruptcy  proceedings  against,  exception I49 

who  entitled  to  exception ^49 

subsequent  change  of  occupation ^47 

Wages. 

priority  of  payment,  Bankr.  Act,  §  64b(4) 935 

priority  of  payment;    term   construed jqq3 

assignment  of  claim ;  effect 1006 

orders  directing  payment 1006 

time  checks    ^ 1006 

borrowing  money  to  pay >  _ ^Qgg 

services  performed  within  three  months jqqq 

owning  at  time  of  bankruptcy ,  qqo 

persons  entitled    \nm 

wage-earner;  definition >. ■  ,„„„ 

character  of  services  controls. ...:..... '  1001-1  m  1 

traveling  or  city  salesmen ".['•'       -  1012 

payment  not  a  preference \'_  _    ■  '.•                   "  „^. 
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pledge;  validity  of  lien 1058 

'Widow. 

dower,  death  of  bankrupt 274 

Wife. 

maintenance,  debt  for,  not  discharged,  Bankr.  Act,  §  17 421 

claim  for,  not  discharged 430,  439 

claim  against  husband,  provability 955 

■  for  services  to  husband 955 

conveyances  to,  without  consideration,  void. 1075 

examination  of;  concerning  conduct  of  business 501  • 

voluntary  settlements  by  insolvent  husband,  void 1075 

Wife  and  Cbild. 

liability  for  maintenance  not  discharged 430,  439 

Witnesses. 

examination  before  referee,  Gen.  Ord.  XXII 1210 

See  Examination  of  Witnesses. 

I         contempts,  refusal  to  appear 690 

refusal  to  be  sworn ..-....;.. 691 

to  answer  material  questions. ,  . .  , . .: 691 

evasive  and  impertinent  answers "92 

examination,  compulsory,  see  Examination  of  Witnesses. 

Words  and  Pbrases. 

meaning,  Bankr.  Act,  §   1 *■ 

See'  Definitions. 

Writs  of  Error. 

to  Supreme  Court,  Bankr.  Act,  §  25a , •; 561 

trustee  not  required  to  give  bond,  Bankr.  Act,  §  25e , r .  •  •  561 

forms;   petition,  froni  Supreme  Court  to  circuit  cOurt  of  appeals,  Supp.  Forms, 

No.    153 -■ ■•  1*02 

form  of  writ,  Supp.  Form,  No.  154 .■ ■.  • 1403 

adjudication,  after  trial  by  jury ■••••• ;  v, •• : ^^^' 
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computation,  how  made. ........:.. 
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■FOR  THE  BANKRUPTCY  PRACTITIONER - 


AMERICAN  BANKRUPTCY  REPORTS 

Report  with  annotations  the  Bankruptcy  decisions  of  the  Federal 
and  State  Courts.     Monthly  numbers  and  bound  volumes. 

Price  per  volume,  Library  Edition,  Canvas      -       $5.00 
Price  per  volume,  Bible  Paper  Edition,  Buckram        5-5° 

AMERICAN  BANKRUPTCY  DIGEST  ,      , 

Digesting  ,  the    decisions    of    the  American  Bankruptcy  Reports, 
Volumes  I-XXXV,  inclusive,  1898-1916.     It  consolidates  tmder  one 
analysis  and  supersedes  the  old  three-volume  Bankruptcy 'Digest. 
2  Volumes,  Buckram,  $10.00 

CHAMBERLAYNE'S  MODERN  LAW  OF  EVIDENCE 

Mr.  Chamberlayne  treats  the  subject  of  Evidence  from  a  point  of 
view  different  from  that  employed  in  any  other  treatise. 

He  views  the  Fundamentals  of  his  subject  in  a  strikingly  original 
manner,  radically  distinguished  from  any  other  Work. 
About  100,000  citations  are  given.. 

Library  Edition,  5  Volumes     -    Ijs.oo. 
Bible  Paper  Edition,  5  Volumes    37.50 

HAGAR  &  ALEXANDER'S  BANKRUPTCY  RULES  AND 
FORMS,  SECOND  EDITION 

Forms  with  Aimotations  for  every  step  in  a  Bankruptcy  Proceed- 
ing, including  Equity. 

Its  Exclusive,  Special  and  Practical  Features  have  made  it  of  great 
assistance  and  well  nigh  indispensable  to  the  Bankruptcy  Practitioners. 
Royal  Octavo,  Buckram,  $9.00 

MOORE  ON  FRAUDULENT  CONVEYANCES 

An  exhaustive  treatise  on  the  law  of  Fraudulent  Conveyances 
and  Creditors'  Remedies,  including  Rights  and  Remedies  under  the 
Bankruptcy  Act. 

2  Volumes,  Buckram,  $12.00 

WOOD  ON  LIMITATIONS,  4TH  EDITION 

The  New  Edition  of  this  Standard  Work  includes  Adverse  Posses- 
sion, and  is  15  years  later  than  the  last  edition. 

For  a  generation,  "  Wood  on  Limitations"  has  been  recognized  by 
the  Courts  as  an  authority. 

2  Volumes,  Buckram,  $15.00 
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